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I have a confession: I can't spell. Not that you can tell
from my columns, where I successfully hide behind the
spell-check function and the good efforts of Tax Analysts'
editors. How bad am I? Well, in sixth grade I won the
English prize, but instead of the usual plaque, they gave
me a dictionary. I still have it. It does not help. True, I use
the dictionary when I am unsure of a word, but that is not
the problem. The problem is that I do not use it when I am
sure of a word, which then turns out to be misspelled. I
would be a better speller if I were not so self-confidant
(get it?). I suspect that many of you, dear readers, have
some similar foible that shows only when you are the
most certain it cannot.

So the fact that a very confident, unanimous Tax Court
decided, in Allen v. Commissioner, 128 T.e. 4, Doc 2007-
5704,2007 TNT 44-11 (Mar. 7, 2007), that the fraud of a tax
return preparer keeps the assessment limitation period
open against the taxpayer, regardless of the taxpayer's
knowledge or intent, does not itself add any power to the
court's decision. If anything, it makes me suspicious that
the court misspelled the law. In today's column, I want to
review carefully the general limitation period imposed
on assessments in section 6501(a) and the section 6501(c)
exception to it for fraudulent returns. Although now
codified in the same statute, each prOVision has a differ-
ent origin and meaning. The idea expressed in section
6501(a) dates back to 1866, while the idea expressed in
section 6501(c) came into the statutes in 1918, using
language derived from the fraud penalty.
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My thesis is that the section 6501(a) assessment limi-
tation period represents a very strong public policy
choice in favor of closure, far stronger than a typical
statute of limitation. Accordingly, T believe the fraud
exception should be read to refer to the taxpayer's fraud
and not the fraud of a third party such as a retum
preparer. Tsave for another day a complete review of the
Allen opinion, including the very interesting policy issues
it raises. For now I just want to explain why I think the
assessment limitation period is best interpreted as a
statute of repose and what that might mean for interpre-
tive issues such as the one presented by Allen. Part I
r('vicw:; tlw I.mguage and current judldal intl'r-
pretati.lTI \)[ 1)5 11 ,<1 .. Part 11 reVIews Its
history to show how it has evolved into what I submit is
tantamount to a statute of repose. Part III reviews the
history of the various fraud provisions to show how and
when the section 6501(c) exception to the normal three-
year limitation period for fraudulent returns first arose in
1918. Putting those parts together shows, I think, how the
fraud exception historically has referred to fraud com-
mitted by the taxpayer liable for the tax.

I. Structure and Interpretation of Section 6501(a)
The idea of an annual accounting is fundamental to

tax administration.! Our system relies on taxpayers to
make the initial accounting, with a large dollop of
third-party reporting to encourage accuracy. Taxpayers
make their reports on the "forms and regulations pre-
scribed" by the IRS.2 As I have explained time and again
in prior columns, taxpayers do not "self-assess" their
taxes. The IRS makes the assessment, and just because it
has made the institutional decision to exercise its section
6201(a) authority to accept returns as filed does not mean
it is any less the IRS's judgment. Taxpayers report. The
IRS assesses. Nor does the assessment create the liability:
It just reflects the liability that arises as of the close of the
annual accounting period.3
The taxpayer's initial accounting is not final. Nor

should it be. The IRS needs some time to review and
correct returns for errors caused both by honest mistakes
and by attempts to game the system. It is for that reason
that "a statute of limitation is an almost indispensable

!Bt/met v. Sanford & Brooks, 282 U.S. 359, 365 (1931). ("It is the
essence of any system of taxation that it should produce revenue
ascertainable, and payable to the government, at regular inter-
vak")

6011(a).
31 give the tedious explanation of these points in Bryan T.

Camp, "The Failure of Adversary Process in the Administrative
State," available at http://papers.ssm.com/soI3/papers.cfm?
abstracUd=997475.
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element of fairness as well as of practical administration
of income tax policy."4 At the same time, however,
statutes of limitation flare by definition arbitrary, and
their operation does not discriminate between the just
and the unjust claim, or the voidable and unavoidable
delay. They come into the law not through the judicial
process but through legislation. They represent a public
policy about the privilege to litigate."s So the tax admin-
istration question is what public policy should govern
how much time the IRS gets to catch errors and omis-
sions. Over the years Congress has given different an-
swers to fit changing circumstances.

Compared with most statutes of
limitation, section 6501(a) represents
a far stronger public policy in favor of
closure. It functions as a statute of
repose. It extinguishes the tax liability
itself.

Currently, Congress gives the IRS 3 years to assess and
10 years to collect based on a timely assessment. Most
statutes of limitation simply bar a particular remedy or
remedies but do not extinguish legal rights. Section
6501(a), however, represents a far stronger public policy
in favor of closure. It functions as a statute of repose. It
extinguishes the tax liability itself. That effect can be seen
by looking at the relevant statutory language, the Tax
Court's interpretation of section 6501(a) in transferee
liability situations, and, most importantly for our pur-
poses, the statutory history, which I will consider in Part
II.
The statutory language in section 6501(a) bars more

than just assessment; it also bars any "proceeding in
court without assessment for the collection of such tax."
That additional language effectively removes all poten-
tial collection remedies that require any type of judicial
assistance. Also relevant to show the conclusive effect of
the assessment limitation period is the language in
section 6322, which requires a proper, timely assessment
before the federal tax lien can arise.6 Finally, section
6401 (a), known as the statutory overpayment provision,
provides that the IRS must treat any amount assessed or
collected after the applicable limitations period as an

4Rothensies v. Electric Storage Battery, 329 U.s. 296, 301 (1946).
5Chase Securities Corp. v. Donaldson, 325 U.S. 304, 314 (1945).
6There are always exceptions for jeopardy situations. See

sections 6331(a) and 6861. Although neither section 6321 (liens)
nor section 6331(a) (levies) explicitly requires a proper assess-
ment (only that the taxpayer be "liable to pay"), courts and
regulations have inferred the assessment requirement from
other in the code or from the very structure of tax
:olk.-ti,m. t1mtd ::>1.11,":' MIII.m.11 B.mr 'iLomnrcr.... ·e2 L·S.
713,714·:"2. 19'{c;) C,)Jn(:, iTom 0322,;

,;eclion 31\.h331-1,dl that Ie,·)" :lLllhn!ity \'t>,h
onlv in the "district director to whom the assessment is
cha'rged"). See also G. M. Corp. v. United Slales, 429 U.s.
338,350 (discussing constitutional requirements of tax collection
structure),

overpayment of tax and either return it or credit another
liability. Taken together, those statutes reflect such a
strong public policy in favor of closure that they should
be read as causing the tax liability itself to vanish, like
some Cheshire cat, if not assessed timely.
It is true that the three provisions do not shut off all

potential remedies to collect a tax liability. Notably,
section 6901(a)(l)(A) allows the IRS to assess a liability

third party th.lt is a '·Iran,.,i..'ree of property"
fr,ml the ta'r·1y£:rs li"hl", 1.1r <'In ull(l<lld inconw {.,,, As It:;
name implies, that transferee liability arises when a
taxpayer who is liable for taxes (whether that liability has
been assessed or not) transfers assets to a third party. In
those cases, section 6901(c)(1) gives the IRS an additional
one year from the end of the limitation period against the
transferor taxpayer to assess the transferee liability
against that third party.7
Because transferee liability is derivative from the

liability of the original taxpayer, the IRS need not have
actually assessed the liability against the original tax-
payer to assess the liability against the transferee.s The
following question has therefore arisen in several cases: If
the transfer occurs after the end of the assessment limi-
tation period against the original taxpayer and the IRS
has not made a timely assessment against the original
taxpayer can the IRS assess the transferee? The Tax Court
has repeatedly said no, on the grounds that the liability
on which the transferee liability is based has been extin-
guished. That is, a taxpayer's tax liability "is eliminated
when the period of limitations expire[s] before either
formal assessment ... or The Tax Court has
been consistent in that view since 1962.10 "Whether we
style the statute of limitations in the Internal Revenue

7Section 6901 also applies to beneficiaries of the decedent's
,· ...IMec:. I to,,',·\ ,'r it I:; rt'.lllv th",I,',l:;t oi thclr worrit', it the ,';01,:

J",'['; "'h,1.> ...hll .In ,' ... l.lll: 1.1\ 1t,1h1l1lY 'i(':lh n
o121.b. (I, <I dlil..l' Ii,·n ' ,1 p,'nl'll.l"ry ,,·h,; Tt"I\·,' ...
and uses property of the estate when the estate has not paid the
estate tax. The "like lien" lasts for 10 vears and mav be
foreclosed on at any time by the IRS to colle'ct the unpaid estate
tax, regardless of whether the section 6901(c) limitation period
for transferee liability has run or not. Section 6324(a)(2). See
Geniviva v. United States, 16 F.3d 522, Doc 94-2389, 94 TNT 40-25
(3d Cir. 1994) (sections 6901 and 6324 provide the IRS indepen-
dent remedies for asserting liabilities against beneficiaries of
estates); Rip/elJ v. Commissioner, 102 T.C 654, Doc 94-4152, 94
TNT 77-10 (1994) (same).

SSeI.' Espinosa v. Commissioner, 2002-1 USTC para. 50,149, Doc
2002-1185, 2002 TNT 11-9 (9th Cir, 2001); Commissioner v. Kuck-
enberg, 309 F.2d 202,206 (9th Cir. 1962) (reasoning that the IRS
need not make a futile assessment against an insolvent taxpayer
and noting the congressional intent that "in proceedings against
the transferee, notice need not be given to the taxpayer:' Id,
(quoting H.R. Conf. Rpt. No. 69-356, pt. 2 at 372 (1926)). See also
O'Neal v. Commissioner, 102 T.e. 666, Doc 94-4404, 94 TNT 83-23
(1994),

9Hoffman v. Commissioner, 119 T.C 140, 144, Doc 2002-21791,
2002 TNT 186-12 (2002). (IRS barred from assessing, col1ecting,
or retaining any payments made on unassessed liabilities after
the assessment period expired.)

lOSee J/linois Masonic Home v. Commissioner, 93 T.C 145 (1989)
(taxpayers who received assets from estate not liable for trans-
feree liability because the IRS failed to timely assess transferor

(Footnote continued on next page.)
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Code [section 6501(a)] a statute or repose or something
else, its effect is, for all practical purposes, to extinguish a
barred tax liability."ll

II. Legislative History of Section 650l(a)
The legislative history of the language now codified in

section 6501(a) strongly supports reading it as a statute of
repose. The history reveals three take-home lessons: (1)
that statute was enacted to extend the power to make a
determination of liability, not to rein in an otherwise
unlimited power; (2) it was triggered by "returns made
by any persons ... liable to tax"; and (3) until 1918 it
extended the liability determination power for the same
amount of time for both "false" and "fraudulent" returns,
making no distinction between innocent mistakes and
deliberate attempts to evade tax. This review also shows
how the role of the limitation period cannot be divorced
from how tax administration was conducted at each stage
of statutory modification. I warn you, however, this
review may seem at times tedious. I also confess that
slogging through the legislative history of any provision
is a tricky proposition, especially when wandering
through the maze of enactments between 1913 and
1939.12 I am not perfect at it, and neither is the IRS nor the
Tax Court. In that spirit, I invite readers to contact me if
they spot any likely errors or omissions in the following
analysis. But I think the following history is important to
understand why the Tax Court in Allen may well have
misread section 6501(c)(1).

A. The First Assessment Statute of Limitation
Our story starts with the first period of income taxa-

tion in the U.S., from 1862 to 1872. Congress first imposed
an income tax in 1862 as a temporary measure to support
the war effort and made major modifications to it in 1864,
1866, and 1870.J3 Each enactment was temporary in
nature, with the 1870 renewal being particularly contro-
versial. When that act expired by its terms in 1872,
Congress did not further renew it. l 4. However, when

and the transfers occurred after the assessment period against
transferor had expired); Diamond Gardner v. Commissioner, 38
T.e. 875 (1962) (same) (reviewing history and interplay of
section 6501(a) with section 64Ol(a»; Richard v. Commissioner,
T.e. Summ. Op. 2005-151, Doc 2005-20832, 2005 TNT 198-4.

llDiamond Gardner v. Commissioner, 38 T.e. at 881 (emphasis
added).
12Most of my research used the invaluable compilation of

revenue acts and as ociated reports, letters, and other materials
in Bernard D. Reams Jr. (ed.), U.S. Revenue Acts 1909-1950: The
Laws, Legislative Histories and Administrative Documents (Hein Ed.
1979) (hereinafter Fox Series). This 144-volume series was first
compiled by a Department of Justice librarian named Carleton
Fox and in some circles is still called the Fox Series. Mr. Reams.
however, created the invaluable index to the compilation.
Whatever its name, it is an extremely valuable collection of
documents and should be available in any worthy law library.
DRevenue Act of 1862, 12 Stat. 432 (July 1, 1862); Revenue

Act of 1864, 13 Stat. 223; Revenue Act of 1866,14Stat. 98 (July 13,
1866); Revenue Act of 1868, 15 Stat. 124 Ouly 20, 1868); Revenue
Act of 1870, 16 Stat. 260 (July 14, 1870).
14The income tClX provisions of the 1862 act were to be in

effect for only three years. The provisions of the 1866 act were to
(Footnote continued in next column.)
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Congress again imposed an income tax on corporations
in 1909, and then on individuals in 1913, it reenacted
many of the administrative provisions of those statutes
almost verbatim. Accordingly, one must start in 1862.15

In the beginning there was silence. Congress did not
put a limitation period in the Revenue Act of 1862. There
was no perceived need for one because of the structure of
tax administration in those days, which was keyed to
collection and enforcement of excise taxes. It is nonethe-
less critical to examine how taxes were assessed and
collected in practice, because that will explain much
about the first limitation period put into the tax laws. l6

Tax administration under the 1862 act was up close
and personal. The act divided the country into separate
districts, authorized the president to appoint an assessor
and collector for each, and authorized each assessor and
collector to appoint assistant assessors and deputy col-
lectors (who did all the work).!? The focus of the act was
on the traditional sources of revenue for the federal
government - property (notably liquor) and licenses -
so the procedures centered on obtaining accurate lists of
property subject to taxation and assigning a proper value
to that property. The income tax provisions simply piggy-
backed on the excise tax administrative provisions. Along
with returns listing the articles subject to excise taxes, the
assistant assessors were to collect returns of income.

exoire in 1870 which. while reenacted. sunset in 1872. For a
succinct history of those first 10 years, see Edwin R.A. Seligman,
The Income Tax (2d Ed. 1914) at 435-480 operation of
the early income tax acts).
15Because of its unprecedented size, scope, and complexity,

the 1862 act has been called "the foundation of the present
internal revenue system." See general1y Aubrey R. Marrs, "An
Historical Review of the Statutory Jurisdiction and Administra-
tive Problems of the Commissioner of Internal Revenue," at 33
(G.P.O. 1948).

IhFor example, the current practice of declaring an unpaid
assessment "currently not collectible" and inputting a computer
transaction code 53 to take the account out of the queue dates
back to an unnumbered Treasury regulation dated Feb. 1866,
issued under the 1862 act, as modified by the 1864 act. The
regulation provided:
Claims on account of the insolvency or absconding of the
parties taxed must be made on Form 53, and sustained by
the affidavits of the deputy collector, and certificates of
collector and assessor. " " " Collectors or deputy collectors
using Form 53 will state, in a concise but clear manner,
the reason for non-collection, under the head of "Cause of
inabilitv to collect." For example. "Insolvent before
dem.mn c01l1.1 be kg.llh· milne' !)ll'd hd.>re [('('I'lpt :,i
II,t. and estate m<,oln·n'·· L.'tl for P,lr!<, unknown
the t.'lX (,)uld be . No rror.-n)' Ihll,lt tn 5E'I;JUre
under the law." "Property would not pay expense of
distraint." " " " When credit is given on account of
insolvent or absconding persons, although the collector is
thereby released from the obligation creClted by receipting
for the amount credited, the obligation to pay still re-
mains upon the assessed parties.

Reprinted in Charles N. Emerson, Emerson's Internal Revenue
Guide (Samuel Bowles & Co., Springfield, Mass., 1867), at
319-321.

'1712 Stat. 432.
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The tax assessment procedure contemplated by the
Revenue Act of 1862 for both excise and income taxes
began on May 1. That is when section 6 required tax-
payers to "make a list or return to the assistant assessor
... of the amount of annual income, the articles or objects
charged with a special duty or tax [etc.] ... according to
the forms and regulations prescribed."18 But they did not
just mail it in. Instead, section 7 directed the assistant
assessors to visit taxpayers to obtain the lists and verify
the value personally.19 The commissioner of internal
revenue reinforced that directive in an April 26, 1866,
circular letter to assessors, directing them to "instruct
their assistants to call personally upon those who have
not reported their incomes on the first Monday in May."20
Charles Emerson, a tax lawyer of the time and the
assessor for the 10th District in Massachusetts, advised
assessors to get to know everyone in their district who
might be liable for income taxes.21 Tax administration
was personal.
If the taxpayer was not home, the assistant was

supposed to leave a note giving the taxpayer 10 days to
tum in the income return. If the taxpayer was uncoop-
erative, the assistant assessor was to make up the list
himself according to the best information that he could
obtain. 22 The lists were then reviewed by the assessors
and posted for public viewing for 15 days to allow folks
to appeal either the amount or valuation of the items
listed. On review, the assessor could irJcrease or decrease
the valuations of anyone, but had to give any "party
interested" at least five days' notice to object to any
proposed increase.2J Then, within 10 days of the IS-day
appeal period, which pretty well meant by late Mayor
early June, the assessors were to draw up a final list of
who owed what taxes and give it to the collectors of the
districts.24 They, in tum, then went about their merry way
collectirJg the taxes, and they were given six months to
accomplish that task.25
The 1862 procedures proved to be unsatisfactory for

irJcome returns.26 The problem was volume. Whereas the

ISSection 6 at 12 Stat. 434.
19Section 7 at id. Assistant assessors were to "proceed

through every part of their respective districts, and inquire after
and all persons being within the assessment districts
where they respectively reside." That provision is still in the
code, in section 7601(a), using almost exactly the same quaint

°Reprinted in Emerson, supra note 16 at 131-132.
2lSupra note 16 at 257. Emerson advised his fellow assessors

that they each "could do much in furthering their labors, even
before blanks [blank forms for the year] are received, by making
a list of all the persons in his division, who are probably liable
[for income tax]."

2ZSection 11 at 12 Stat. 435.
23Section 15 at 12 Stat. 437.
24Section 16 at 12 Stat. 438.
2."Section 23 at 12 Stat. 442. If taxpayers did not cough up the

tax within 10 days of the collector giving notice that the
assessment was final, the collector could begin administrative
collection actions.
26Seligman describes the consternation this caused in Selig-

man, supra note 14 at 476-480. Emerson likewise describes this
shortcoming in Emerson, supra note 16 at 131-132.

690

statutory procedure was acceptable for the relatively
small number of business returns, the imposition of a
return requirement on irJdividuals for income created a
problem. By 1867 more than 266,000 irJcome returns were
collected and processed.27

Assessors had huge powers to examine and unilater-
ally modify the returns during the period between their
collection and the transmittal of the assessment list to the
collectors, but no powers afteI'Wards. The statute said
nothing about what modifications could be made to the

after hst W,l<; transmitted to
collf'chlr. fo adllrl:'SS rh,' from the pl'r<:;pech\'c of

taxpayers, Congress in 1864 added language providing
that "no appeal shall be allowed to any party after he
shall have been duly assessed, and the annual list con-
tainirJg the assessment has been transmitted to the col-
lector of the district.1I2s But the statute still contained no
provision regarding whether the assessments could be
modified by the assessors after the final assessment. The
number of returns later discovered to be false gave rise to
an impression that "the honest taxpayer almost became
the laughing-stock of his fellow citizens."29

ITaxpayers 'claimed that upontransmission of the annual or other
list to the collector, the assessor was
functus officio. 1

That silence on reassessment authority was a great
problem. Taxpayers "claimed that upon transmission of
the annual or other list to the collector, the assessor was
functus officio."30 Courts agreed with them. For example,
when the assessor for the 30th District (in Buffalo) came
to suspect that one James Brown had understated his
income from some bonds on his 1862, 1863, and 1864
returns, he summoned Mr. Brown for examination. Mr.
Brown resisted the summons on the grounds that the

27Seligman, supra note 14 at 481.
48Revenue Act of 1864, section 19, at 13 Stat. at 228.
29Seligrnan, supra note 14 at 473. Prof. Seligman's account

reflects the popular perception of that time that compliance
deteriorated significantly after the Civil War was over. While
section 20 of the 1864 act did allow assessors the ability to
modify the arumal lists, it was only to add the names of
taxpayers previously omitted, not to change the prior listed
assessments.
30Charles N. Emerson, Emerson's Internal Revenue Guide

(Samuel Bowles & Co., Springfield, Mass., 1867), at 27. Functus
officio is one of those great Latin common-law terms that
1"''')(,.111\' tn".ln' . wlth.nll o.lulhlmty." BIl.!' UtI' /)/Ol l1.Jn"606
"rh tori. 101:-'" Jefm,...; th,: tt>rm as meanmb ha\'ing fulidlE'd th ..
function, discharged the office, or accomplished the purpose,
and therefore of no further force or authority." It is chiefly used
now in arbitration law; see Trade & Transport, Inc. v. Natural
Petroleum Charterers, Inc., 931 F.2d 191,195 (2d Cir. 1991). ("Once
arbitrators have finally decided the submitted issues, they are,
in common-law parlance, 'functus officio: meaning that their
authority over those questions is ended.").
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assessor had no authority to reassess the liability. The
matter went to the federal district court, which held for
the taxpayer:
There should be some limit of time, beyond which
this inquisitorial power of the assessor to examine
into all the private business transactions of every
person, should not be exercised. If the assessor can
exercise this power after he has transmitted the list
to the collector, he may do so without limit as to
time in one or ten years thereafter. The tax-payer
cannot be heard after the list has gone to the
collector; why then should the assessor be permit-
ted on his own motion to review his own action,
after the list has passed from him to the proper
officer to whom it belongs? It appears to me that the
assessor should be regarded as to such list functus
officio - his power is spent. If he afterwards
ascertains that any list or return is false and fraudu-
lent, he may cause the person making it to be
indicted and punished therefore under the 15th
section; or for perjury under the 42d section of the
act.
In 1866 Congress remedied the functus officio problem

by rewriting section 20 to explicitly give assessors the
power to reexamine returns, even after the final list was
transmitted)' Thus, contrary to the way we think about
the statute now - as a limitation on government power
- the history of the statute shows that it was originally
enacted as a grant of power. But this new power to
reassess was limited to "false" or "fraudulent" returns
discovered to be so within 15 months of the transmittal of
the assessment list. Specifically, the statute read: "In case
it shall be ascertained that ... in consequence of any
omission, or understatement, or undervaluation, or false
or fraudulent statement contained in any return or re-
turns made by any persons or parties liable to tax," the
assessor could, "at any time within fifteen months
from ... the time of delivery of the list to the collector,"
transmit a supplemental list of assessments (following
the procedures given above) containing "the names of
the persons or parties in respect to whose returns, as
aforesaid, there has been or shall be any omission,
undervaluation, understatement, or false or fraudulent
statement, together with the amounts for which such
persons or parties may be liable, over and above the
amount for which they may have been" previously
assessed. This new grant of power was retroactive.32
To sum up: We find, in this first period of income tax

administration, the origins of both the current assessment
and collection limitation periods. The assessment period

31Revenue Act of 1866, section 9 (amending section 20 of the
1864 act), at 14 Stat. 103-104.

Emerson (the assessor for the 10th District) wrote to
the commissioner for advice on whether this statute was retro-
active, the commissioner wrote back that "such re-assessments
may be made for fifteen months after the passage of the act of
July 13, 1866, for any of the causes indicated in said paragraph,
occurring during any period anterior to the passage of the said
act." Letter of Feb. 27, 1867, reprinted in Emerson, supra note 16
at 305.
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was 15 months from the date of the annual assessment
list, and the collection limitation period was 6 months
from the date of a proper assessment.33 The assessment
period was enacted to create a power when, absent the
provision, none existed. The period to reexamine was the
same for all types of erroneous returns, whether the error
was innocent or wicked. And, in a point I shall return to
later, the "false or fraudulent statement" had to be
"contained in any return or returns made by any persons
... liable for tax."34

B. Modifications Through 1918
When Congress reintroduced an income tax on corpo-

rations in 1909, it followed the administrative structure
used for income taxes during the 1862-1872 period,
including the idea that the IRS could reexamine a return
for errors even after making the initial assessment.3s
Between 1909 and 1918, Congress transformed this grant
of power to reassess into a limitation on the broader
power to collect, reflecting a congressional policy of
closure. Equally important, until 1918 fraudulent returns
were treated the same as merely false returns.

Contrary to the way we think about
the statute now - as a limitation on
government power - the history of
the statute shows that it was
originally enacted as a grant of power.

Section 38 of the Corporate Excise Tax Act of 1909
imposed the income tax and provided, in section 38(3),
that corporations were to make, on March 1 of each year,
returns of their incomes to the various collectors, who
then sent them to the commissioner, who then had to
make the assessment by June.36 Section 38(4) gave the
commissioner power to examine the returns so received
whenever of "the belief that the return made by any
corporation ... was incorrect." Section 38(5) allowed for
reexamination even after the initial assessment, using this
language to limit that power to three years:
All assessments shall be made and the several
corporations ... shall be notified of the amount for
which they are respectively liable on or before the
first day in June ... and said assessments shall be
paid on or before the thirtieth day of June, except in

33Congress eliminated the statutory six-month collection
period in 1865, but Treasury kept it by regulation. See unnum-
bered Treasury regulation of Feb. 26, 1866, providing that "it is,
therefore, hereby prescribed that at the close of each quarter,
collectors must render their final accounts for all lists which
they may have held for six months or more. From and after Apr.
1, 1866, no credit will be allowed for lists which have been held
for six months or longer." That last sentence meant that collec-
tors would not earn commissions on collections on those
accounts. Reprinted in Emerson, supra note 16 at 320.
34Revenue Act of 1866, se<:tion 9 (amending section 20 of the

1864 act), at 14 Stat. 103-104.351do not consider the abortive 1894 attempt.
3{,Corporate Excise Tax Act of Aug. 5, 1909. 36 Stat. 11
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cases of refusal or neglect to make such return, and
in cases of false or fraudulent returns, in which
cases the Commissioner of Internal Revenue shall,
upon the discovery thereof, at any time within
three years after said return is due, make a return
upon information obtained as above provided for.
Federal courts interpreted that grant of power to

"make a return" (that is, make the liability decision
administratively) as a very weak restraint on govern-
ment. Three recurring issues were all resolved by courts
in favor of broad government power.
First, courts decided the limitation provision permit-

ted reassessment of false returns as well as fraudulent
ones. The distinction between false and fraudulent re-
tums was well established by the early 1900s. A false
return was simply incorrect, while a fraudulent return
was one in which the taxpayer intended the error to
evade tax.:'!? Accordingly, courts refused to read the
provision to mean that the commissioner could reexam-
ine only fraudulent returns, because that would deprive
the commissioner of all powers to correct an erroneous
assessment and tax administration would be thrown
back to the days of the 1862
Second, courts decided the limitation period did not

require the actual reassessment to be made within three
years, but only required that it be "discovered." Thus, as
long as "discovery" of the error occurred within three
years of the return's due date, a later assessment outside
the three-year period was still valid.3'·

The distinction between false and
fraudulent returns was well
established. ... A false return was
simply incorrect, while a fraudulent
return was one in which the taxpayer
intended the error to evade tax.

Third, and most importantly, courts repeatedly denied
that this provision barred the government from proceed-
ing in court to collect an unassessed liability, even after
the three-year period. The statute barred assessment, not
collection without assessment. Courts held that "neither
the limitation contained in [section 38] nor any other
statute of limitations bars an action by the United States
to recover the difference between the amount of the tax
levied and paid and the amount which should have been

37Eliot National Bank v. Gill, 218 F. 600 (1st Cir. 1913) (analyz-
ing different meanings of the phrase "false or fraudulent" in
each of the four times it appeared in the 1909 act); Seaman v.
Bowers, 297 F. 371 (2d Cir. 1924) (same for the phrase as used for
individual returns in section 250(d) of the Revenue Act of 1921,
42 Stat. 265).

3BEliot, 218 F. at 601. ("Unless returns merely 'incorrect' are
here included within the class here called 'false or fraudulent.'
the Commissioner is left without any power to correct them
after having once assessed upon them.")

391d. (upholding assessment made outside of three-year
period when error discovered within three-year period).

levied and paid, if the corporation's return had correctly
stated its income."4o In other words, the statute limited
only the power to make an assessment, and thereby the
remedy of administrative collection; the U.S. could still
sue on the underlying liability. It was truly a statute of
limitation, not one of repose.
In 1913 Congress added an income tax on individuals

in Section II of the Underwood Tariff Act of 1913.41 The
provisions addressing the income tax obligations of indi-
viduals were separated from the provisions addressing
the income tax obligations of "corporations, joint-stock
companies or associations, or insurance companies."42
Both sets of administrative provisions reflected the con-
tinuation of the 1862 assessment procedure.43 Similarly,
both individual and corporate provisions used parallel
language giving the commissioner authority to reassess
during the three-year period from the "due date" of the
individual or corporate return. It was very similar to the
weak language from the 1909 statute. Paragraph E pro-
vided for individuals that:

All assessments shall be made by the Commis-
sioner of Internal Revenue and all persons shall be
notified of the amount for which they are respec-
tively liable on or before the first day of June of
each successive year and said assessment shall be
paid on or before the thirtieth day of June, except in
cases of refusal or neglect to make such return and
in cases of false or fraudulent returns, in which
cases the Commissioner of Internal Revenue shall,
on the discovery thereof, at any time within three
years after said return is due, make a return on
information obtained as provided for in this section
or by existing law.44

Reinforcing the idea that the three-year limitation did
not affect liability was the language in Paragraph E:
"Nothing in this section shall be construed to release a

4°United States v. Minneapolis Threshing Machine Co., 229 F.
1019 (D. Minn. 1915). Accord, United State v. Nashville, C & St. L.
Ry, 249 F. 678 (6th Cir. 1918) (collecting cases) (government
could maintain an action to recover taxes even when taxes were
not assessed, because assessment was a nonexclusive remedy to
collect tax liability).
41The act at 38 Stat. 114. Section II begins at 38 Stat.

166.
42Section II, paragraphs A through F addressed the obliga-

tions of individuals, including the procedure for assessing tax.
Paragraph G, starting at 38 Stat. 172, addressed the obligations
of "corporations, joint-stock companies or associations, and
insurance companies." The procedural provisions of paragraph
E regarding assessments are replicated exactly in paragraph
G(c).

4:>One potentially important change was that it was the
collectors who were responsible for gathering all the returns and
sending them over to the commissioner's office, which was
responsible for examining the returns and making the annual
assessments. I need to research this change more closely because
I suspect it reflects a planned administrative change in return
processing, but I am not sure. This change does not, however,
affect the current analysis.

4438 Stat. at 169. The parallel corporate language is in
paragraph G(c), 38 Stat. at 174.
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taxable person from liability for income tax."45 A tax
liability, once accrued, was not affected by the commis-
sioner's inability to reassess it. Again, this statute affected
a remedy, not a liability.
The Revenue Act of 1918 made significant changes to

tax administration and, accordingly, to the context in
which the limitation period on assessment operated. It
still required taxpayers to submit returns to collectors
and required collectors to make up a list and transmit
that list to the commissioner for assessment, but it now
required taxpayers to pay their taxes with their returns,
allOWing them to do so in four installments.46 That is, no
longer were taxpayers permitted to wait for the commis-
sioner to make the formal assessment and make demands
on them before being obligated to pay. No longer was the
comm.issioner required to issue assessments by each
June. Instead, taxpayers had to pay their liabilities before
assessment, and /las soon as practicable after the return is
filed, the Commissioner shall examine it."47

The Revenue Act of 1918 made
significant changes to tax
administration and, accordingly, to
the context in which the limitation
period on assessment operated.

That change recognized that there was no way for the
Bureau of Internal Revenue to examine aU the returns by
June. But the bureau was still expected to examine the
returns "as soon as practicable." As for how long the
commissioner had to make the assessment after his
examination, the answer given in section 250(d) was five
years. That is, the first time the term "assess" is used in
section 250 is here, in subsection (d):
Except in the case of false or fraudulent returns with
intent to evade the tax, the amount of tax due under
any return shall be determined and assessed by the
Commissioner within five years after the return
was due or was made, and no suit or proceeding for
the collection of any tax shall be begun after the
expiration of five years after the date when the
return was due or was made. In the case of such false
or fraudulent returns, the amount of tax due may be
determined at any time after the return is filed, and the
tax may be collected at any time after it becomes due.
(Emphasis added.)
The emphasized language was brand new (to the

limitation period provision), and readers will quickly

4538 Stat. at 171.
46Revenue Act of 1918 section 250(a), 40 Stat. at 1082.
47Section 250(b). The Revenue Act of 1921 further confirmed

and elaborated on this change by providing, in section 250(e),
that "the instructions printed on the return shall be sufficient
notice of the date when the tax is due and sufficient demand,
and the taxpayer's (own) computation of the tax on the return
shall be sufficient notice of the amount due." 42 Stat. 227, 265.
That could very well be the origin of the popular perception that
ours is a "self-assessment" system.
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recognize it as pretty much the language now codified in
section 6501(c)(1). Before I tum to where that language
came from, however, I want to point out two features of
this statute that I think show the move to a far stronger
public policy of closure than previous limitation periods:
(1) It dropped the language in Paragraph E of the 1913 act
(which provided that nothing in the section describing
the limits on reassessment powers would eliminate a
taxpayer's liability for tax); and (2) it prohibited any "suit
or proceeding" as well as reassessments after the limita-
tion period, thus limiting both assessment and collection
powers to the five-year period.
The first change is, I hope, self-explanatory (especially

since there is not a word about it in the committee reports
that 1 could find). The second change was more signifi-
cant.48 It raised the question whether Congress really
meant to cut off the government's ability to administra-
tively collect a tax liability or just cut off one remedy -
suits - while allowing administrative collection to pro-
ceed. In Bowers v. New York & Albany Lighterage Co., the
Supreme Court answered the question against the gov-
ernment.49
The prohibition against "suit or proceeding for the

collection of any tax" was ambiguous, and the lower
courts were split on how to interpret it. The Supreme
Court refused to resolve the ambiguity in favor of the
government. In Bowers, the IRS had tried to collect, after
the five-year period in section 250(d) had run, taxes
properly assessed within the five-year period.50 The
Court phrased the question like this: "Does § 250(d)
... bar collection by distraint proceedings begun after the
expiration of the five-year period?" The government
argued that the language "no suit or proceeding for the
collection of any such taxes" referred exclusively to
judicial proceedings and that administrative collection
was still permitted because it was not done through a
"suit or proceeding." The government complained that
Congress could not possibly have meant to limit all
collection but meant only to limit just some remedies,
namely, assessment or suit without assessment. The
Court rejected that argument, reasoning:
The purpose of the enactment was to fix a time
beyond which steps to enforce collection might not
be initiated. The repose intended would not be
attained if suits only were barred, leaving the
collector free at any time to proceed by distraint.51

C. From 1918 to 1928
Congress continued to change the context of the

assessment limitations period after 1918, but the two

48As written in 1918 it applied only prospectively, but in 1921
Congress amended the language in section 250(d) so that the
provision applied retroactively to all prior tax years. 42 Stat. 227,
265.49273 U.s. 346 (1926).
50While that case involved an interpretation of section 250(d)

of the 1921 Revenue Act, not the 1918 act, the relevant language
had not changed. The statute still read "no suit or proceeding."
In 1926 Congress amended this language to read as it does
todai: "no proceeding in court."
5273 U.S. at 349.
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major changes made by the 1918 legislation remained
unaltered: The consequence of the failure to assess within
the limitation period cut off all remedies - both judicial
and administrative - to collect the tax; and the submis-
sion of "false or fraudulent returns with intent to evade
tax" became an exception to that limitation. As to those
returns, the period for reassessing or filing suit without
assessment was unlimited.
Thus, when in 1924 Congress created the current

system of two limitation periods, one for assessment and
one for collection, that did not affect the closure policy
reflected in the assessment limitation provision.52 There,
instead of a single five-year period in which the bureau
must either assess and collect administratively, or file suit
to collect (without assessment), Congress gave the ad-
ministrative agency three years to assess (or file suit
without assessment) and then six years to either collect
administratively or sue on the assessment. Suit based on
the liability without assessment was still prohibited after
three years. Did the new scheme now make the assess-
ment limitation period simply bar one remedy (suit
without assessment), or did it affect the liability? Courts
confronted the question through the issue of waivers.
The question of how and when taxpayers could con-

sent to waive the limitation period tested its meaning. For
example, the taxpayer in F/orsT1eim Bros. Drygoods Co, v,
United States had consented to extend the 1918 five-year
limitations period for one year. Recall that the 1918
limitation period was on both assessment and collection.
During the one-year extension, however, Congress cre-
ated the dual limitation system, giving six years to collect
timely assessed taxes. The Supreme Court noted that it
was critical to the government's argument that the con-
gressional action had occurred "while these waivers were
still in force and while the corporations' liability was tints still
alive."53 Even in government victory one can see the
Court (albeit in dicta) linking the limitations period to
taxpayer liability.

IThe question of how and whentaxpayers could consent to waive the
limitation period tested its meaning.

The waiver issue became critical after 1918. We have
seen how Congress eliminated the requirement that the
commissioner transmit the assessment list to collectors in
June of each year. Instead, Congress directed the com-
missioner to examine each return "as soon as practicable"

S2Revenue Act of 1924, section 278 (d), 43 Stat. 253,300. The
1924 act also created in the new Board of Tax Appeals the special
preassessment review process for U deficiencies" of tax, a concept
introduced in the 1921 Revenue Act in section 250(b).

53280 U.S. 453, 465 (1930) (emphasis supplied). Florsheim is, of
course, better known for its holding on the issue of what
constitutes a return sufficient to trigger the limitation period on
assessment. That was the first issue in the case. The second issue
was whether the waivers bound the government to the five-year
assessment and collection period once Congress changed the
law.

and gave a period of five years to do so. That was not
always enough time: "Owing to the inability of the
Department to audit all the complicated returns for the
years during and after the war period, the Department
early instituted a system of waivers of the statute of
limitations against the Government."54

By 1926 Congress became concerned about the system
of waivers. The widespread perception was that the
Bureau of Internal Revenue was using strong-arm tactics
to wring waivers from unwilling taxpayers. Of particular
concern was a perceived pattern of securing such waivers
after the limitation period had run and making them
retroactive.55 Waiver problems abounded. For example,
the corporate taxpayer Toxaway Mills Inc. properly filed
its 1917 return on April}, 1918. Tn March 1921 it signed a
one-year waiver to the limitation period then in force
(which was three years under the 1913 statute), but the
bureau treated the waiver as being good for all purposes,
so when the Revenue Act of 1921 retroactively extended
the limitation period from three years to five years, the
bureau treated the waiver as applicable to the new period
and made its assessment after April 1, 1923. The taxpayer
paid the assessed deficiency and sued for a refund,
claiming that the expiration of the limitations period had
extinguished its liability. The Court of Claims disagreed,
ruling that the limitations period simply barred remedies
but not the liability, and so if the government collected
the money otherwise, the taxpayer could not recover
unless it proved it had actually overpaid its liability:56

IThe widespread perception was thatthe Bureau of Internal Revenue was
using strong-arm tactics to wring
waivers from unwilling taxpayers.

Although Toxaway Mills was eventually overruled, the
Court of Claims decision was handed down on Decem-
ber 7, 1925, right in the middle of the 1926 Revenue Act's
legislative process. Until that point, there was no provi-
sion in either the House or Senate bill that year regarding
the limitation period. But after the decision came down,
the conference committee decided that the "amendment
was deemed advisable because of an opinion in a recent
decision of the Court of Claims."s7 That amendment
became section 1106(a), which provided that "the bar of
the statute of limitations against the United States and
against the taxpayer shall operate to bar the remedy and

54$enate Finance Committee Report, S. Rep. 69-52 Oan. 16,
1926), reprinted in 1939-1 C.B. (Part 2) at 357.

5SSee extensive discussion of this historY in GCM 34790. 1972
GeM LEXIS 230 at

56Toxaway Mills v, United States, 61 Ct. Cl. 363, 372 (1925),
rev'd, 273 U.s. 781 (1927).
57Conference Report, H, Rep. 69-356 (1926), published in.

1939-1 C.B. (Part 2) at 380.
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also extinguish the liability." However, in apparent con-
tradiction, the statute went on to say "but no credit or
refund shall be allowed unless the taxpayer has overpaid
the tax."5H

The income tax laws have contained
provisions dealing with fraud since
1862 but not until 1918 did a
'fraudulent' return affect an
assessment statute of limitation
differently than a 'false' return.

The confusion caused by the hastily drafted 1926
provision led Congress, in the Revenue Act of 1928, to
change the language, retroactively, to read almost as it
does now: "Any tax ... assessed or paid ... after the
expiration of the statute of limitations properly appli-
cable thereto shall be considered an overpayment."59
Even though the wording changed, however, the concept
of statutory overpayment still reflected a view that the
limitations period extinguished liability and not merely
the collection of liability. Thus, the Supreme Court de-
scribed the 1928 statute as providing that "a credit
against a liability in respect of any taxable year shall be
'void' if it has been made against a liability barred by
limitation."60 Such has been the judicial construction ever
since.

D. Summary
To me, the story of how the limitation period on

assessments arose and took its current form makes a
compelling case that the public policy embedded in
section 6501(a} is so strongly in favor of closure that the
statute, for all intents and purposes, functions as a statute
of repose. That has been the trend of court opinions since
1918. And even the IRS has acquiesced in this view since
1972 when, in a change of position, it decided that even
a voluntary payment made after the expiration of the
limitation period and made with full knowledge of the
expiration of the limitation period could not waive the
llmitation period or "revive" the liability.61 It remains
now to see how the presence of fraud affects this public
policy.

III. Effect of Fraud on the Limitation Period

A. Effect of Fraud: 1862-1918
The income tax laws have contained provisions deal-

ing with fraud since 1862, but not until 1918 did a
fraudulent return affect an assessment statute of limita-
tion differently than a false return. In 1862 submitting a
tr:lUjult>nt rt'rum had two both Spt'llt'd
out 10 Sl"ti,l11 -} fir:..!, it resulted in criminill prosecution
and a potential $500 fine; second, it authorized the
assistant assessors to make up a substitute return "ac-

0844 Stat. 113.
5945 Stat. 874.
60R. H. Stearns Co. v. United States, 291 U.S. 54,60·61 (1934).
6lRev. Rul. 74--580.
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cording to the best information they can obtain ... and
from the valuation and enumeration so made there shall
be no appeal."
The 1862 statute was clear on who had to commit the

fraud: the person liable for tax. Written in the active
voice, section 9 provided that the two consequences
(described above) would result "if any such person
... shall deliver or disclose to any assessor or assistant
assessor ... any false or fraudulent list or statement, with
intent to defeat or evade the valuation or enumeration
hereby intended to be made." The term "such person"
referred to the immediately preceding section, which
described the person as "any person ... liable to pay any
duty, tax, or license."

The 'one hundred per centum' fraud
penalty added by section 14 of the
1864 act was triggered by the actions
of the person having liability for the
tax.

The 1864 Revenue Act added a third consequence for
fraud: a 100 percent penalty. It kept the criminal conse-
quence, upping the fine to $1,000 and adding jail tirne.62
It greatly expanded the investigative consequence by
giving the assistant assessor the summons power and the
power to enter the premises of "such person rendering a
false or fraudulent list or retum."6J Section 14 required
the assessor, as a result of any such investigation, to
"assess the duty thereon, including the amount, if any,
due for license and income." And then section 14 intro-
duced the new consequence for fraud: "[I]n the case of
the return of a false or fraudulent list or valuation, he
shall add one hundred per centum to such duty; and in
the case of a refusal or neglect, except in cases of sickness
or absence ... he shall add fifty per centum to such
duty." The statute also allowed the assistant assessor to
grant an extension of time to file whenever the "neglect
or refusal" was because of "sickness or absence" and
thereby allowed the taxpayer to escape the penalty.
The "one hundred per centum" fraud penalty added

by section 14 of the 1864 act was triggered by the actions
of the person having liability for the tax. The investiga-
tory powers of section 14 were directed at the person who
was liable for the tax - that's the point of the provision
authorizing a summons of "such person, his agent, or
other person having possession, custody, or care of books
of account containing entries relating to the trade or
business of such person." Again, the term "such person"
refers to the person described in the preceding section 13:
"any person liable to pay any duty or tax." The thrust of
section 14 was to deal with situations in which a person
had not made a proper timely return. It is not clear

15, 13 Stat. at 227,
14, 13 Stat. at 226. For a comprehensive history of

the summons power, see Camp, "Tax Administration as Inquisi-
torial Process and the Partial Paradigm Shift in the IRS Restruc-
turing and Reform Act of 1998," 56 Fla. L. Rev. 1 (2004) at 36-77.
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whether the "one hundred per centum" penalty applied
to all returns or just those returns produced by the
investigative process, which later became known as the
"substitute for return" process. I suspect the latter be-
cause the In re Brown case discussed above, in which the
court used the doctrine of functus officio to deny the
government the ability to reassess a return, was applying
the 1864 law.64
Congress codified these consequences of fraud in the

Revised Statutes of 1874 (R.S.) - the first great attempt to
codify all the laws of U.s. section 3173 was the analog to
section 13, imposing a return filing duty on "any person
... made liable to any duty, special tax, or other tax
imposed by law." It imposed on the assistant collector the
duty to visit everyone to remind them of their duty and
to collect the returns.55 And "whenever any person who
is required to deliver a monthly or other return ... deliv-
ers any return which, in the opinion of the collector, is
false or fraudulent or contains any undervaluation or
under-statement," the collector could use his summons
power to "make the examination herein authorized."
Sections 3174 and 3175 expanded on the summons pro-
cedures with language that is the forerunner of current
sections 7602-7605. Finally, RS. section 3176 contained
the "100 per centum" fraud penalty.

Until 1913 the 1100 per centum'
penalty applied to any 'false or
fraudulent return.' There was no
'intent to evade' language in this
particular penalty.

Until 1913 the "100 per centum" penalty applied to
any "false or fraudulent return." There was no "intent to
evade" language in this particular penalty. Yet, as we
have seen, "false" justmeant "incorrect." When Congress
reinstituted the income tax for individuals in 1913, it
modified RS. section 3176 so that the 100 percent penalty
applied to income tax returns but not "false" returns. The
modified language required an intent of the person liable
for tax and, despite an obvious grammatical error, re-
quired fraudulent intent:
When any person, corporation, company, or asso-
ciation refuses or neglects to render any return or
list required by law, or renders a false or fraudulent
return or list, the collector or any deputy collector
shall make. _. such list or return ... of the income,

64an the other hand, one court held that this statute allowed
the bureau to assess the fraud penalty against a taxpayer who
had timely filed and paid. McDowell v. Heiner,9 F.2d 120 (WD.
Pa.1925).
65Congress had in the meantime put the duty of collecting

returns on the collectors who were then to send the returns to
the commissioner, who then made the assessment list and, after
the period for taxpayers to appeal their proposed assessments,
transmitted the list back to the collectors. That remained pretty
much the scheme through the 1952 reorganization and, in fact,
can still be seen today in that revenue officers are still tasked
with collecting delinquent returns.

property, and objects liable to tax ... and the Com-
missioner of Internal Revenue shall assess all taxes
not paid by stamps, including the amount, if any,
due for special tax, income or other tax, and in case
of any return of a false or fraudulent list or valua-
tion intentionally he shall add 100 per centum to
such tax.66

The Revenue Act of 1918 corrected the grammar in
RS. section 3176 so that the 100 percent penalty would
apply "in case a false or fraudulent return or list is
willfully made." Again, the language of the immediately
pn'cedmg RS.1173-3175 mildt'.· it c1l'M that the
krm ·'\\'i.lfully m.ld<," referred to the mtent of the pt:-rson
liable for tax.

B. Fraud in the 1918 Revenue Act
The Revenue Act of 1918 also added what we know

today as the fraud penalty for an understatement of tax,
codified in section 6663. The 1913 act had no

such provision. Instead, Section II (D) of that act pro-
vided only that if the collector or assistant collector has
"reason to believe that the amount of any income re-
turned is understated, he shall give due notice to the
person making the return to show cause why the amount
of the return should not be increased." And, after assess-
ment, Section II (E) gave the commissioner the power to
reassess the tax on the discovery of a "false or fraudu-
lent" return within three years and the power to add "the
amount of 5 per centum on the amount of tax unpaid."
The only penalty for fraud was the 100 percent penalty
codified in RS. section 3176, which the 1913 legislation
reenacted, as modified.
The Revenue Act of 1918 started out as H.R. 12863. As

passed by the House, the administrative provisions pre-
viously separated between those relating to individuals
and those relating to corporations were consolidated into
Part IV of the bill, titled "Administrative Provisions."
Recall that section 250 of that legislation significantly
changed how returns were processed. No longer was the
commissioner required to review aU returns and assess
by June each year. Instead, taxpayers were required to
pay up on filing their returns, and the commissioner was
to examine the returns "as soon as practicable." The
Ways and Means Committee decided to add another "100
per centum" penalty for fraud if, during such examina-
tion, the commissioner found an understatement of tax,
presumably to encourage taxpayers not to play the newly
created game of audit lottery.
The Ways and Means Committee thus drafted section

250 of the House bill to provide that when the commis-
sioner's examination revealed an understatement of tax,
"if the return is made in good faith and the understate-
ment ... is not due to any fault of the taxpayer, there shall
be no penalty." And "if the understatement is due to
negligence on the part of the taxpayer, but without intent to
defraud, there shall be added as part of the tax 5 per
centum of the total amount of the deficiency." But "if the
understatement is false or fraudulent with intent to

6638 Stat. 179
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evade the tax, then, in addition to other penalties pro-
vided by law ... there shall be added as part of the tax
100 per centum of the amount of the deficiency."67
The fraud exception to the five-year limitation period

also came from the Ways and Means Committee. As
passed by the House, section 250 also contained the new
language regarding limitation periods. It read:
Except in the case of false or fraudulent returns, the
amount of tax due under any return shall be
determined and assessed by the Commissioner
within five years after the return was due or was
made, and no suit or proceeding for the collection
of any tax shall be begun after the expiration of five
years after the date when the return was due or was
made. In the case of false or fraudulent returns, the
amount of tax due may be determined at any time
after the return is filed, and the tax may be collected
at any time after it becomes due.
You will notice that in the House version of section

250, there was no distinction made between false returns
and fraudulent returns. Both triggered an unlimited
assessment period. If that language had carried into the
final statute, the exception would have completely swal-
lowed the rule, per the settled distinction between false
and fraudulent returns.
The Senate Finance Committee added subsections to

section 250 and made two significant changes to the
fraud penalty. First, it reduced the penalty. Second, it
coordinated the penalty with the RS. section 3176 provi-
sion. As proposed by the Senate, then, section 250{b)
read:
If the understatement is false or fraudulent with
intent to evade the tax, then, in lieu of the penalty
provided by section 3176 of the Revised Statutes, as
amended, for false or fraudulent returns willfully made,
but in addition to other penalties provided by law
for false or fraudulent returns, there shall be added
as part of the tax 50 per centum of the amOlmt of
the deficiency."I>>l
Most importantly for this colLlIIU1, in addition to

modifying the fraud penalty, the Finance Committee
fixed the assessment limitation period language, which it
labeled section 250(d), in this way:
Except in the case of false or fraudulent returns with
intent to evade tlte tax, the amount of tax due under
any return shall be determined and assessed by the
Commissioner within five years after the return
was due or was made, and no suit or proceeding for
the collection of any tax shall be begun after the
expiration of five years after the date when the
return was due or was made. In the case of such
false or fraudulent returns, the amount of tax due

6763 U.s. Revenue Acts 1909-1950 (Fox Series) at 46-47 of the
act as read in the Senate and referred to committee on Sept.21,
1918. (Emphasis supplied.)

6864 U.s. Revenue Acts 1909-1950 (Fox Series) at 72 of the act
as reported out of the Finance Committee to the Senate on Dec.
6, 1918 (italics shOWing Senate amendments)
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may be determined at any time after the return is
filed, and the tax may be collected at any time after
it becomes due.69

IV. Conclusion: The Key to the Puzzle
In my opinion, the Revenue Act of 1918 unlocks the

meaning of the phrase "with the intent to evade tax" in
section 6501(c)(1). The phrase means the intent of the
taxpayer liable for the tax. It has that meaning because
the statute that gave birth to the fraud penalty also gave
birth to the fraud exception to the assessment limitation
period. Those two features of the 1918 act are inextricably
linked. They are legislative twins. They were born at the
same time, in the same committee, as part of the same
section of the code. They have the same meaning. The
phrase "with intent to evade tax" came from the fraud
penalties provisions, inwhich its reference to the intent of
the person liable for the tax on the return appears well
settled. The phrase was pressed into service to also define
the boundaries of the new exception to the five-year
assessment limitation period.
Thus, reading the phrase as referring to the intent of

the taxpayer liable for the tax is supported by the
legislative history of both fraud penalties (both the old
one in RS. section 3176 and the new one in section
250(b»). It is also supported by the use of the phrase to
carve an exception to the strong public policy of closure
created by the 1918 act,7°
So when the Tax Court in Allen says, in footnote 3, that

section 250(d) "addressed the statute of limitations that
applied 'in the case of false or fraudulent return' and did
not by its terms require that the fraud be that of the
taxpayer," I cringe. When the IRS takes the position that
the fraudulent intent required to avoid the bar of section
6501(a) is somehow broader than the intent required for
imposition of the fraud penalty, I cringe. I believe my
review of the legislative history of that language demon-
strates that the language, coming as it did from the same
source, did indeed require that the fraud be that of the
taxpayer liable for the tax. I have found nothing in the
subsequent history of these statutes to suggest other-
wise.n Of course, I could be wrong. I am not exuberantly
confident here. That's why I looked it up.

6964 U.s. Revenue Acts 1909-1950 (Fox Series) at 72 of the act
as reported out of the Finance Committee to the Senate on Dec.
6, 1918 (italics shOWing Senate amendments). . .

701welcome responses to my theory. One pOSSIble response IS
that times change. Contexts change. The that n:ay
have had one meaning in 1918 might have a dltferent meanl.ng
now. Certainly tax administration has become a bulk-processmg
operation on a scale likely unimaginable in 1918. the
phrase "with the intent to evade tax" should take on a dltterent
meaning as the context of collection has changed. If the lan-
guage is ambiguous (as passive voice usually is), perhaps the
Tax Court should be free to interpret it as the times
There is much to that response, but I will defer discuss10n of 1t
unt:!1 my next column.
,iThe Tax Court points to a House Ways and Means prop?sal

in 1934 to rewrite the phrase in active voice but properly glVes
no weight to the proposal's failure


