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I. INTRODUCTION

Everyone agrees that the Supreme Court has a power of judicial
review that authorizes the Court to pass upon the constitutionality of
governmental action and declare it void. In the late twentieth century,
however, the theoretical basis of this power is not entirely clear.' Al
though Chief Justice John Marshall's opinion in Marbllry v. Madison2

is almost always viewed as the font of theoretical justifications for
judicial review, the earlier writings of James Iredell3 provide a far bet-

• Professor of Law. Texas Tech University School of Law. This nnicle is an elabol'lllion of
ideas that are presented in more summ:uy form in WIWAM R. CAsTo. THE SUPREME COURT
IN TIlE EARLy REPUBUC: THE CHIEF JusnCESHIPS OF JOHN JAY MOO OUVER ELLswORTH
(U.S.C. Press. forthcoming 1995).

1. See. e.g.• JOHN E. NOWAK & RONALD D. ROlUNDA, CONSIlTUT10SAL LAw cb. J (41h
ed. 1991).

2. 5 U.S. (1 Cranch) 137 (1803).
3. Iredell was a gifted lawyer who f1J'St gained national recognition from Ihe publication of

his capable but initially unsuccessful advocacy of Ihe Constilution in North Quo\ina. After that
stale ratified Ihe Constitution in 1789, he was appoinled to Ihe Supreme Coun of !he United
States. For sketches of Justice Iredell. see Fred L. Israel. James Iredell. in I THE JUSTICES OF
TIlE SUPREME COURT 1789-1969: THEIR LIVES AND MAJOR OPINIONS at 121-32 (Leon FricdIDlll1
& Fred Israel eds. 1969); James Iredell. in 1 DOCUMENTARY HISTORY OF THB SUPREME COURT
OF TIlE UNITED STATES 1789-1800. at 60-63 (Maeva Marcus & James R. Perry cds. 1985)
[hereinafter DHSC). For an excellent essay on his life through Ihe Re\'Qlutionazy War. see Don
Higginbotham, The Making of a Rel'olutionary. in 1 THE PAPERS OF JAMES !REDELL xxxvii-xc
(Don Higginbotham ed. 1976) [hereinafter HIGGINBOlHAM'S IREDELL PAPERS).

For the most part, Iredell's analysis and Ihe first half of the present nnicle are consistent
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ter introduction to the doctrine's origins. Iredell's explanation and justi
fication of judicial review merit special attention. He developed his
ideas in the 1780s without the assistance of pre-existing analyses of
judicial review. Nevertheless, his ideas accurately foreshadowed virtually
all subsequent judicial discussions of the issue in the early Republic.
Moreover, his thoughts are more than representative. No justice of the
Supreme Court-including Chief Justice Marshall-has ever addressed
the issue in a more comprehensive and sophisticated fashion. Iredell's
explanation and justification also virtually dictated the fundamental rule
of judicial interpretation that the early justices used in gauging the
constitutionality of legislation.

For Iredell and his fellow justices, judicial review was a corollary
derived from the idea that sovereignty resided in the people-that the
people's power was supreme. This idea had played a crucial role in
justifying the Revolutionary War and figured significantly in the draft
ing and ratification of the federal Constitution.4 To be sure, Americans
like Iredell undoubtedly understood that the people's sovereignty was in
some sense a fiction. Who the people were and whether they really had
the capability of exercising their will were questions that presented
serious problems of proof.s Moreover, the idea of the people's sover
eignty should not be confused with popular sovereignty, which carries
connotations of democracy and universal suffrage. In the late-eighteenth
century, only about one American in six was enfranchised.6 But the
people's sovereignty was nevertheless an idea whose reality or validity
did not have to be proved. It was a postulate accepted on faith. Numer
ous members of the Founding Generation asserted the people's sover
eignty as the justification for judicial review, and virtually no one dis
puted the fundamental postulate that sovereignty resided in the people.7

Virtually all American judges of the late-eighteenth century believed
that the people's sovereignty dictated a limited doctrine of judicial
review. As long as judges restricted themselves to the ministerial en-

with SYLVIA SNOWISS, JUDICIAL REVIEW AND TIlE LAW OF TIlE CONS1TIUJ10N (1990). Her
analysis of natural law. however. does not ring true. See infra note 69. Nor does her notion of
three distinct periods that rapidly succeed each other in a space of some twenty-five years be
ginning in 1782 seem plausible.

4. See GoRDON S. WOOD. THE CREATION OF THE AMERICAN REpUBLIC 1776-1787 chs. lX,
XIII. & XV (1969) [hereinafter WOOD]: EDMUND S. MORGAN. INVENTING TIlE PEoPLE (1988).

5. See MORGAN, supra note 4.

6. See FORREST MCDONALD. Novus ORDO SECLORUM 161-62 (1985).
7. But see 1 ZEPHANIAH SWIFT, A SYSTEM OF TIlE LAWS OF TIlE STATE OF CONNECTICUT

(1795).



HeinOnline --- 27 Conn. L. Rev.  331 (1994-1995)

1995] AMERICAN ORIGINS OF JUDICIAL REVIElY 331

forcement of the people's will, as expressed in the Constitution, the
propriety of their declaring a statute unconstitutional, and therefore
unenforceable, was not subject to significant doubt This simple,
straightforward analysis provided a unified theory for the judicial reso
lution of all conflicts between constitutions and legislation, including
conflicts between an act of Congress and the federal Constitution, state
legislation and the federal Constitution, and slate legislation and a state
constitution.8

In addition to justifying the power of judicial review, the postulate
of the people's sovereignty dictated a necessary limitation to the courts'
power. Iredell understood that written constitutions contained ambiguous
clauses without clear meaning. If such clauses were used to overturn
legislation, the judges could not claim to act as the people's ministerial
servants, and the entire justification for judicial review would collapse.
Therefore, Iredell and his fellow justices limited their power to cases in
which the statute in question was unconstitutional beyond dispute.9

The people's sovereignty was obviously the linchpin of judicial
review in the early Republic. The justices did not see judicial review as
presenting a conflict between the judiciary and the legislature. Instead,
the conflict was between the people and the legislature. This ministerial
vision has significant implications for our modern understanding of
constitutional law in the early _Republic. The almost universally-ac
knowledged justification for judicial review seriously undercut judicial
resort to the secret proceedings at the Constitutional Convention in
Philadelphia as an aid to construing the Constitution. IO Similarly, the
justices' reliance upon the people's sovereignty cast grave doubt upon
the propriety of resorting to natural law principles that had not been
clearly written into the Constitution.II

n. THE PEOPLE'S ULTIMATE SOVEREIGNTY

Iredell began writing about judicial review as early as 178312 and

8. See infra notes 92-103.
9. See infra notes 75-87 and accompanying text

10. See infra part vn.
11. See infra part VL
12. James Iredell, Instructions to Choll'an Counry R~presentatil'ts (1783), reprinted in 1

HrGGINB01HAM'S IREDELL PAPERS, supra note 3, at 449. In these inslnletions to his c:ounJy's
representatives in the stale legislature, Iredell wrolC: "[A] IIUly independmt [judic:imyl is 11 point
of the utmost moment in a Republic where the Law is superior to any or ll11 the Individuals,
and the Constitution superior even to the Legislature. and of which the Judges lUe the guardians
and protectors." It!.
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embarked upon a sophisticated and detailed exploration of the matter
when he argued the case of Bayard v. Singleton!3 in 1786 and 1787
before the Superior Court of North Carolina. Bayard was an ejectment
action to regain possession of property that had been confiscated and
sold by the state during the Revolutionary War.!4 In order to prevail,
Iredell-who represented the plaintiffs-had to convince the court to
declare unconstitutional a state statute calling for the dismissal of such
suits if the defendant swore that he held the property pursuant to a sale
from a state commissioner of forfeited estates. The court eventually
ruled that the statute was indeed invalid because it violated the North
Carolina Constitution's guaranty of trial by jury.

Iredell first argued the constitutional issue in the court's May Term
of 1786 and published his analysis later that summer under the pseud
onym, An Elector. ls The court, however, did not rule that the statute
was unconstitutional until 1787}6 When Iredell's friend, Richard
Spaight, learned of this decision, he wrote Iredell a letter criticizing the
validity of judicial review. 17 Iredell responded with a lengthy letter
justifying the decision. 18 For purposes of analysis, these two writings
by Iredell-one a published essay; the other a private letter-may be
treated as a single, extended essay.

Iredell believed, as virtually all subsequent American attorneys have,
that a written constitution is a fundamental law superior to mere legisla
tion. A constitution was fundamental in the sense that it created and
limited the legislature. More importantly, his entire analysis rested upon
the people's sovereignty. He believed that ultimate sovereignty resided
not in the government or any of its branches, but in the people. In
another context a year later, he forthrightly stated that "the people are
avowedly the fountain of all power.,,19 This theory of sovereignty was

13. I N.C. (Mart.) 42 (1787).
14. The plaintiffs claimed title from Samuel Cornell who before the Revolution had been a

royal councillor and the colony's wealthiest merchant. Id. at 46; see HIGGINBOTIIAM'S IREDELL
PAPERS, supra note 3, at 130 n.3.

15. An Elector (Aug. 17, 1786), reprinted in 2 GRIFF1TII JOHN McREE, LIFE AND CORRE
SPONDENCE OF JAMES IREDELL 145-49 (1857) [hereinafter McREE's IREDELL CORRESPONDENCE]
[hereinafter An Elector].

16. The plaintiffs eventually lost at trial on the merits. Bayard, 1 N.C. (Mart.) at 48.
17. Letter from Richard Spaight to James Iredell (Aug. 12, 1787), reprinted in McREE's

IREDELL CORRESPONDENCE, supra note IS. at 168-70 [hereinafter Spaight leiter].
18. Letter from James Iredell to Richard Spaight (Aug. 26, 1787), reprinted in McREE's

IREDELL CORRESPONDENCE, supra note IS, at 172-76 [hereinafter Iredell leiter].
19. 4 THE DEBATES IN TIlE SEVERAL STATE CONVENTIONS ON TIlE ADOPTION OF TIlE FED

ERAL CONsnnmON As REcOMMENDED BY TIlE GENERAL CONVENTION AT PHILADELPHIA IN
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firmly grounded on the practical experience of the Revolutionary War
in which the people had exercised their ultimate sovereignty. The theory
was further strengthened by the practical experience of having seen the
people exercise their sovereignty through adoption of written state con
stitutions during and after the War.

From this postulate of the people's sovereignty, Iredell drew the
corollary that the will of the people as expressed in a constitution was
superior to any legislative enactment. He explained that

The people have chosen to be governed under such and such
principles. They have not chosen to be governed, or promised
to submit upon any other; and the Assembly have no more
right to obedience on other terms, than any different power on
earth has a right to govern us; for we have as much agreed to
be governed by the Turkish Divan as by our own General As
sembly, otherwise than on the express terms prescribed.20

In other words, Iredell viewed the North Carolina Constitution as a
"real, original contract between the people and their future Govem
ment.'t2l

In forming their constitution or original contract, the people were
perfectly familiar with the idea of vesting the legislature with absolute,
unreviewable powers. Iredell reminded his readers that this was the
model of the unwritten English Constitution and that they "had severely
smarted under its effects."n In America, written constitutions were

1787, at 11 (Jonathan Elliot eli. 1876) [hereinafter EwOT'S DEBATES). Accord Uniled Stales v.
Mundell. 27 F. Cas. 23. 29-30 (C.C.D. Va. 1795) (No. 15. 834) (Iredell, J.).

20. An Elector, supra nole 15. at 146.
21. Iredell Letter. supra nole 18, at 172. This melllphor and idea WllS by no means unique.

See, e.g., Commonwealth v. Caton, 8 Va. (4 Call) 5. 17 (1782) (pc:ndJelon, J.) See generally
WOOD. supra nOle 4. at ch. vn. A year later Iredell nOled an importanl refmement of his con
tract analogy. In the North Carolina ratification debales, he explained:

A compact cannot be annulled but by the consent of both pmies; therefore. unless
the rulers are guilty of oppression, the people, on the principle of a compact. ha\'c
no right to new-model their governmenL This is held 10 be the principle of some
monarchical governments in Europe. Our government is founded on much nobler
principles. The people are known with certainty to have originated it themselves.
Those in power are their servants and agents; and the people, without their consent,
may new-model their government whenever they think propu. nOI merely bccnusc it
is oppressively exercised, but bccnusc they think another fonn will be more conducivc
to their welfare.

4 EwOT'S DEBATES, supra nOle 19. at 9. See also id. at 10-11. For other statements of this
refmement and its significance, see WOOD. supra note 4, at 600-02.

22. An Elector. supra nole 15. at 146.
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adopted as express limitations on the English theory and practice of
legislative omnipotence. This distinction between written and unwritten
constitutions was not simply a matter of form. In the case of an unwrit
ten constitution, the people's approval had to be inferred from
longstanding custom and acceptance. In contrast, the process of reduc
ing a constitutional proposal to writing and obtaining its positive ap
proval by the people's representatives in ratifying conventions clearly
established a constitution's legitimacy. Unlike inferences drawn from
custom, the express limitations of a written constitution had a direct
and obvious sovereign provenance.

In making the case for judicial review, Iredell had to confront John
Locke's idea that the legislative branch is the supreme branch of gov
ernment and that the proper remedy for legislative abuse was for the
people' to dissolve the government.23 Iredell understood this "great ar
gument . . . that though the Assembly have not a right to violate the
constitution, yet if they in fact do so, the only remedy is, either by a
humble petition that the law may be repealed, or a universal resistance
of the people." He condemned resistance as a "dreadful expedient" and
a "calamitous contingency." Moreover, universal resistance would be
feasible only in the face of "universal [legislative] oppression" and
therefore would not effectively protect minority rights. The "humble"
remedy of petition he "indigna[ntlY]" rejected out of hand as quite
contrary to the sovereign relationship between the people and the legis
lature. "[T]he remedy by petition implies a supposition, that the electors
hold their rights by the favor of their representatives.,,24

Nor did Iredell "conceive the remedy by a new election to be of
[significant] consequence.,,25 In 1776, when the North Carolina Consti
tution was being framed, Samuel Johnston, Iredell's brother-in-law,
mentor, and friend, had written Iredell that "[t]he great difficulty in our
way is how to establish a Check on the Representatives of the peo
ple."26 Echoing Locke, Johnston concluded, "there can be no check on

23. See JOHN LocKE, THE SECOND TREATISE OF CIVIL GOVERNMENT chs. XIII & XIX (J.W.
Gough ed. 1946).

24. An Elector, supra note 15, at 147 (emphasis in original). The emphases in McREE's
IREDElL CORRESPONDENCE cannot be taken at face value. Iredell's modem editor found thllt
most of the emphases by italicization in McREE's IREDElL CORRESPONDENCE came from
McRee's pen rather than Iredell's. 1 HIGGINBOTHAM'S IREDElL PAPERS, supra note 3, lit 1
editorial note.

25. Iredell Letter, supra note 18, at 175.
26. Samuel Johnston to James Iredell (April 20, 1776), reprinted in HIGGINBOTHAM'S

IREDElL PAPERS, supra note 3, at 350.
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the .Representatives of the People in a Democracy but the people them
selves, and in order that the check may be the more effectual I would
have Annual elections.'127 Iredell was not completely satisfied with this
electoral remedy because-like universal resistance-it required the
concerted action of a majority of the citizenry. In Iredell's opinion,
"every citizen . . . should have a surer pledge for his constitutional
rights than the wisdom and activity of any occasional majority of his
fellow-citizens, who, if their own rights are in fact unmolested, may
care very little for his."28

Although Iredell thus saw the judiciary as a protector of
individuals' rights under a constitution, he was well aware of the possi
bility that the judges might abuse their power. His friend Richard
Spaight, like many others, distrusted the judiciary. He asked Iredell, "If
they possessed the power [of judicial review], what check or control
would there be to their proceedingS?,,29 Iredell therefore felt con
strained to note several structural checks to judicial abuse. In the first
place, the judges were limited by the nature of the judicial process.
Iredell emphatically denied "that the judges are appointed arbiters, and
to determine as it were upon any application, whether the Assembly
have or have not violated the Constitution; but when an act is necessar
ily brought in judgment before them, they must, unavoidably, determine
one way or another."JO This idea is readily recognizable as a nascent
version of the "case or controversy" requirement that has come to play
such a prominent role under the United States Constitution?1

Iredell also addressed some other factors that would control judicial
abuse. No public official wants "to make himself odiolls to the people
by giving unnecessary and wanton offence.tln Moreover under the
North Carolina Constitution-unlike the subsequent federal Constitu
tion-the judges' salaries were subject to legislative reduction. Iredell
believed that this limited legislative control would likely "prevent a
wanton abuse of [judicial] power."33 Nevertheless, he believed that
legislative control over salaries was, on balance, undesirable. Foreshad
owing the federal Constitution's establishment of a more absolute judi-

Xl. Id. Accord Spaight Letter, supra note 17, at 168-70.

28. Iredell Letter. supra note 18. at 175.

29. Spaight Letter. supra note 17. at 169. See generally WOOD. supra note 4. at 301.{)5.

30. Iredell Letter. supra note 18. at 173.

31. See U.S. CONST. art. Ill. § 2-
32. Iredell Letter. supra note 18. at 175 (emphasis in original); but see supra note 22-
33. An Elector, supra note 15. at 148.
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cial independence, he cautioned that North Carolina's legislative control
over judicial salaries "may in some instances produce an actual bias the
other way, which, in my humble opinion, is the great danger to be ap
prehended."34 Finally, Iredell offered a pragmatic-even cyni
cal-argument. In any event, "if the judges should be disposed to abuse
their power . . . they have means enough of doing so" by merely mis
construing the meaning of legislative acts.35 "[T]hose acts may be wil
fully misconstrued, as well as the constitution.,,36

Notwithstanding these restraints upon judicial abuse, Iredell admitted
that the power of judicial review "is indeed alarming," because under
the North Carolina Constitution there was no court of appeals to review
the state's primary trial court. "I don't think," concluded Iredell, "any
country can be safe without some Court of Appeal that has no original
jurisdiction at all, since men are commonly careful enough to correct
the errors of others, though seldom sufficiently watchful of their own,
especially if they have no check upon them.'>37 This much-desired im
provement was more or less realized under the federal Constitution.38

In the twentieth century, the rise of legal positivism has seriously
attenuated the persuasiveness of Iredell's analysis. Today virtually all
American lawyers believe that law is the expression of government
policy. In addition, today's lawyers believe that judges are themselves
lawmakers and that the judicial resolution of a particular case is at
least, in part, a function of the judges' understanding of appropriate
governmental policy. From this new philosophical viewpoint, judicial
review involves a clash between the Judiciary's and the Congress's
conflicting views of appropriate constitutional policy. Certainly there is
nothing in the Constitution that warrants an arbitrary preference of
judicial policy judgments to legislative judgments. Therefore, the doc
trine of judicial review is theoretically troublesome today.

But this late-twentieth century analysis would not have bothered
Iredell. In his mind, judicial review did not involve a clash between
Congress and the Judiciary. Rather the conflict was between the Con
gress and the sovereign will of the people, with the Judiciary serving as
a ministerial tool for implementing the people's sovereign and constitu
tional judgment. From this eighteenth century viewpoint, the proper

34. [d. al 148-49.

35. [d. al 149.

36. Iredell Leller. supra nole 18. at 177 (emphasis in original); but see supra nole 22.
37. [d. at 176.

38. U.S. CONST. art. III.
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resolution of the conflict was self-evident.
Iredell was a sophisticated attorney who fully understood that judg

es were capable of misconstruing the Constitution, thus supplanting the
will of the people with their own judicial will. He divided this problem
of judicial misconstruction into two general categories. The judges
might willfully and knowingly reject the Constitution's clear meaning,
or the judges might be forced to construe an ambiguous constitutional
provision that had no clear meaning. In either case a declaration that a
statute was unconstitutional could not be described as the ministerial
enforcement of the people's will. Iredell was troubled by the possibility
of abuse and, as we have seen, adduced several factors that would
constrain abuse.39 He also believed that "[t]his kind of objection, if
applicable at all, will reach all judicial power whatever.'t40 Moreover,
"when once you establish the necessary existence of any power, the
argument as to abuse ceases to destroy its validity.'041 Iredell was sim
ply unwilling to renounce judicial review because an occasional aberrant
judge might willfully abuse the power.

In the twentieth century, the most troubling aspect of judicial power
involves unclear cases in which judges give an admittedly ambiguous
constitutional provision a good faith judicial construction. The exercise
of judicial review in such a case could not be described as the ministe
rial implementation of the people's sovereign and constitutional will.
Therefore, consistent with his theory, Iredell renounced judicial review
in such cases. "In all doubtful cases, to be sure," he wrote, "the [legis
lative] Act [under review] ought to be supported; it should be unconsti
tutional beyond dispute before it is pronounced SUCh.'t42

m. THE FEDERAL CONSTITUTION

Iredell's views were not idiosyncratic; they were part of the legal

39. See supra notes 30-36 and accompanying teltL

40. Iredell Letter, supra note 18, at 173.
41. leI. (emphasis in original); but see supra note 22-
42. Iredell Letter, supra note 18, at 175. Given Iredell's analysis and the fact that it was

generally accepted by his contemporaries, see supra notes 27·39 and accompanying text. modem
efforts to divine the Founding Generation's view of '~udicial supremacy" an: anachronislic. See.
e.g•• David E. Engdahl. Jo1m Marshall's "Jeffersonian" Conupt of JI/dicial Redell', 42 DUKE
w. 279 (1992). See also CHRISTOPHER WOLFE, nm RISE OF MODERN JUDlctAL REVIEW 16-79
(1986). Under Iredell's analysis, a Supreme Court decision was binding upon coordinate
branches of government and indeed the entire nation. But the authoritaliveness of the Court's
pronouncements was based upon the people's sovereignty rother than judicial supremacy. If a
statute was unconstitutional beyond a doubt, its self-evident unconstitutionality .....as clear to
everyone.
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mainstream. A year after the Iredell-Spaight correspondence, Alexander
Hamilton defended the doctrine of judicial review in Federalist Numbers
78 & 81, which he wrote in response to Brutus, a sophisticated anti
Federalist critic of the proposed federal Constitution.43 Hamilton-like
Iredell-expressly based his defense of judicial review on the people's
sovereignty. Judicial review, he wrote, does not

by any means suppose a superiority of the judicial to the legis
lative power. It only supposes that the power of the people is
superior to both; and that where the will of the legislature de
clared in its statutes, stands in opposition to that of the people
declared in the Constitution, the judges ought to be governed by
the latter, rather than the former.44

Hamilton also noted that the power of judicial review would protect
against "serious oppressions of the minor party in the community.,,4S
Also like Iredell, Hamilton defended judicial review as a ministerial
rather than a discretionary power. Brutus had argued that the justices of
the Supreme Court "will not confine themselves to any fixed or estab
lished rules, but will determine [cases], according to what appears to
them, the reason and spirit of the constitution [, which would] enable
them to mould the government, into almost any shape they please."46
Hamilton emphatically responded, "there is not a syllable in the plan
under consideration, which directly empowers the national courts to
construe the laws according to the spirit of the constitution.,,47 Instead

43. THE FEDERAll~ Nos. 78, 81 (A. Hamilton) (Jacob E. Cooke ed. 1961) [hereinafter THE
FEDERALIST]; Brutus XI, reprinted in 15 THE DOCUMENTARY HISTORY OF nm RATIFICATION OF
nm CONSTmmON 512-17 (John P. Kaminski & Gaspare J. Saladino eds. 1984) [hereinafter
DHRC] [hereinafter Brutus X1]; Brutus XII-Brutus XV, reprinted in 16 DHRC, supra, at 72-75,
120-22, 172-75, 255-58, 328-32, & 431-35. See generally William Jeffrey, Jr., The Letters of
"Brutus"-a Neglected Element in the Ratification Campaign of 1787-88, 40 U. Cm. L. REv.
643 (1971).

Because the federal Constitution was to be approved by the people in ratification conven
tions rather than by the state governments, the logic of Iredell's analysis based upon the
people's sovereignty was equally applicable to the federal Constitution.

44. THE FEDERAliST No. 78, supra note 43, at 525 (A. Hamilton).
45. Id. at 527: see generally id. at 527-28.
46. Brutus XI, supra note 43, at 514-17.
47. THE FEDERAliST No. 81, supra note 43, at 543 (A. Hamilton) (emphasis original). Nu

merous other participants in the drafting and ratification of the Constitution agreed with Hamil
ton and Iredell on the propriety of judicial review but for the most part did not leave a record
of their understanding of the doctrine's justification. See RAOUL BERGER, CONGRESS V. THB SU
PREME COURT 337-46 (1969). Accord Maeva Marcus, Judicial Review in the Early Republic, in
LAUNCHING TIm "EXTENDED RllPUBUC"; THE FEDERALIST ERA (R. Hoffman ed., forthcoming
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judicial review would only be used when "there is an evident opposi
tion,J48 between the Constitution and an act of Congress. In an earlier
essay he described judicial review as being proper when there is "an
irreconcilable variance between the" Constitution and an act of Con
gress.49

Consistent with Iredell's and Hamilton's analysis, all the justices of
the early Supreme Court believed that they had authority to declare an
act of Congress unconstitutional. In 1795, when the federal carriage tax
was challenged in the Circuit Court for Virginia in United States v.
Hylton,50 John Wickham, the government's counsel, offered to address
the issue of judicial review. Justice James Wilson apparently refused the
offer. Wickham later related that the bench infonned him that the ques
tion whether a federal court could declare an act of Congress unconsti
tutional had "come before each of the judges in their different circuits,
and they had all concurred in opinion." Therefore, it was "improper as
well as unnecessary for [Wickham] to argue the question."St Wilson

1996).

48. THE FEDERALIST No. 81. supra note 43. at 543 (A. Hamillon).
49. THE FEDERALIST No. 78, supra note 43, at 525 (A. 1{amillon).
50. Unpublished (C.C.D. Va. 1795), discussed in 4 THE LAw PRAcncs OF ALEXANDER

HAMILTON 297-355 (Julius Goebel. Jr. & Joseph H. Smith cds. 1980). At that lime. fcdual cir
cuit courts were staffed by the local federal district judge and two circuit·ridieS Supreme Court
justices.

51. JOHN WICKHAM. THE SUBSTANCS OF AN ARGUMENT IN nIB CAsE OF nm CARRIAGE
DUTIES. DELIVERED BEFORE nIB CIRCUIT COURT OF THE UNITED STATES, IN VIRGINIA, MAy
TERM. 1795. at 15 (1795). This clear statement that the power of judicicl fe\iew authorized the
court to consider the carriage tax's constitutionality is in nat controdiction to Roben Clinton's
notion that judicial review originally authorized the "federal courts • • • to invnlidatc acts of
coordioate branches of government only when to allow such acts stand would violate constitu
tional restrictions on judicial power." ROBERT loWRY CuNroN, MARBURY v. MADISON MiD
JUDICIAL REvIEW 1 (1989) (emphasis added). There is nothing in the people's sovereignty justi
fication for judicial review that would limit the doctrine to violations of "constitutional restric
tions on judicial power." Moreover the early Supreme Court undenook to review the constitu
tionality of a number of statutes that did not implicate constitutional restrictions on judicial
power. Hylton v. United States. 3 U.S. (3 Dall.) 171 (1796) (ue supra note 50 and accompa
nying text); Calder v. Bull. 3 U.S. (3 Dall.) 386 (1798) (see infra notcs 9S-102 and accompa
nying text); Cooper v. Telfair. 4 U.S. (4 Dall.) 14 (1800) (see infra notes 76-83 and accom
panying text). To be sure the Court did not rule any of these statutcs unconstitutional, but the
Court justified its decisions in tenns of the substantive merits and the limitation thai 11 statute
must be unconstitutional beyond a doubL In at least three circuit court cases, Justiccs I~ll

and Patterson voided state statutes that did not implicate constitutional restrictions on judicial
power. Vanhome's Lessee v. Dorrance. 2 U.S. (2 Dall.) 304 (CCD. Pa. 1795) (1ee infra notcs
55-56. 96-97 and accompanying text); United States v. Villato, 2 U.s. (2 DalJ.) 370 (Cc.o. Pa.
1797) (see infra note 97); Pettibone Case (C.C.D. VL (798), discussed in 1 Juuus GOEBa.,
JR.. HISTORY OF nm SUPREME COURT OF nm UNITED STATES at 591-92 (1971). Calder in-
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undoubtedly had in mind the 1792 Invalid Pensioner opinions in which
the justices agreed that Congress's attempt to impose nonjudicial duties
on the circuit courts was unconstitutional and therefore void.52 In one
of the opinions, for example, Justice Wilson and Justice John Blair
assumed the people's ultimate sovereignty when they noted that the
creation of the Constitution was an act of "legislative power . . . by the
people themselves."53 Similarly, James Kent, who then was an obscure
young attorney and law professor, explained the Invalid Pensioner opin
ions as the judicial enforcement of the people's sovereign will.54 Jus
tice William Paterson was not a member of the Court at the time of the
Invalid Pensioner opinions, but he clearly embraced the doctrine of
judicial review in Vanhorne's Lessee v. Dorrance.55 Moreover-like
Iredell, Wilson, and Blair-he expressly premised his analysis on the
people's ultimate sovereignty. "The Constitution," he wrote, "is the

volved a state statute, and Cooper involved a state constitution, but these distinctions were
irrelevant. See infra notes 76-83, 98-102 and accompanying text.

52. See generally Maeva Marcus & Robert Teir, Haybum's Case: A Misinterpretation of
Precedent. 1988 WIS. L. REv. 527 (1988).

53. Letter from James Wilson, John Blair, and Richard Peters to George Washington (April
18, 1792), reprinted in 2 U.S. (2 Dall.) at 411 n.t. For another statement of Wilson's view that
the power of judicial review was a corollary to the people's ultimate sovereignty, see James
Wilson, Lectures on Law, in I nIE WORKS OF JAMES Wn.sON 326-31 (Robert Green
McCloskey ed. 1967). Ten years earlier when Blair was Chancellor of Virginia, he had indicated
that the state's court of appeals "had power to declare any resolution or act of the legislature,
or of either branch of it, to be unconstitutional and void." Commonwealth v. Caton, 8 Va. (4
Call) 5, 20 (1782). See also Cases of the Judges of the Court of Appeals, 8 Va. (4 Call) 135,
141-43 (1788). The Caton case is the subject of a splendid article that was published after the
editorial for the present article was complete. William Treanor, The Case of the Prisoners and
the Origins of Judicial Review, 143 U. PA. L. REv. 491 (1994).

54. See James Kent, An Introductory Lecture to a Course of Law Lectures (1794), reprinted
in 2 AMERICAN POLmCAL WRmNG DURING THE FOUNDING ERA 937, 941-44 (Charles S.
Hyneman & Donald S. Lutz cds. 1983). See especially id. at 943 in which Kent noted that the
Constitution

comes from the People themselves in their original character, when defining the per·
manent conditions of the social alliance. And to contend that the Courts must adhere
implicitly to the Acts of the Legislature, without regarding the Constitution, and even
when those Acts are in opposition to it, is to contend that the power of the Agent is
greater than that of his Principal, and that the will of only one concurrent and co
ordinate department of the subordinate authority, ought to control the fundamental
Laws of the People.
Like Professor Kent and the federal judges, state jUdges generally justified judicial review

as a corollary to the people's sovereignty. See William E. Nelson, Changing Conceptions of
Judicial Review: The Evolution of Constitutional Theory in the States, 1790·1860, 120 U. PA. L.
REv. 1166, 1170-72 (1972): Leslie Friedman Goldstein, Popular Sovereignty, the Origins of
Judicial Review, and the Revival of Unwritten Law, 48 J. POL. 51, 67 (1986).

55. Vanhorne's Lessee v. Dorrance, 2 U.S. (2 Dall.) 304 (C.C.D. Pa. 1795).
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work or will of the People themselves, in their original, sovereign, and
unliniited capacity.,,56

Throughout the Court's initial decade of operation, the only justices
who might possibly have had doubts about the propriety of judicial
review were the non-entity, Alfred Moore,S7 and Samuel Chase. When
the carriage tax case got to the Supreme Court, Justice Chase, who had
just recently joined the Court, expressed some doubts. "As I do not
think the tax on carriages is [unconstitutional], it is unnecessary, at this
time," he said, "for me to determine, whether this court, constitutionally
possesses the power to declare an act of Congress void, on the ground
of its being made contrary to, and in violation of, the Constitution:'~8

Whether Chase's doubts were serious is unclear. In any event. by 1800
he clearly had concluded that the Court indeed had a power of judicial
review over federal legislation, and relied upon Justice Paterson's popu
lar sovereignty analysis in Vanhorne's Lessee.59 In sum, Justice Iredell
and his contemporaries nearly uniformly accepted their power of judi
cial review over federal legislation and justified that authority on the
grounds of the people's sovereignty.

IV. "UNCONSTITUTIONAL BEYOND DISPUTE"

Throughout the 1790s, Justice Iredell and his fellow justices fre
quently reiterated the idea that the power of judicial review should only
be exercised when the statute in question was "unconstitutional beyond
dispute,"60 but they did not perceive this limitation as an absolute, me-

56. Ill. at 308. Two other early circuit court decisions in which the power of judicial re\iew
was exercised are discussed in 1 GoEBEL, JR.. supra nole 51, al 589-90.

57. Moore was one of Iredell's opposing counsel in Bayard v. Singleton, see supra notes 13
14 and accompanying text, and may have argued against jUdicial review. He ....'ll.S nbsenl from
the Supreme Court when Marbury v. Madison was argued and decided. See Leon Friedman,
Alfred Moore, in 1 THE JUSTICES OF lHE UNIlED STATES SUPREME COURT 1789-1969: THEIR

LIvEs AND MAJOR OPINIONS 269-279 (Leon Friedman & Fred 1srile1 cds. 1969).
58. Hylton v. United States, 3 U.S. (3 Dall.) 171, 175 (1796) (emphasis original). See also

Calder v. Bull, 3 U.S. (3 DaIL) 387, 392 (1798).
59. Samuel Chase's Charge to the Pennsylvania Grand Jury (April 12, 1800). reprinted in 3

DHSC, supra note 3, at 408, 412. Accord United Slates v. Callendar (C.C.D. Va. 18(0) (Chase.
J.), reprinted in FRANCIS WHARTON, STATE TR1ALS OF lHE UNIlED STATES 688. 715-18 (1970);
Letter from Samuel Chase to John Marshall (April 24, 1802). «printed in 6 THE PAPERS OF
JOHN MARsHALL 109, 112-13 (Charles E. Hobson cd. 1990).

60. One hundred years later, James Thayer forcefully endorsed this limitation in The Origin
and Scope of the American Doctrine of Constitutional um', 7 HARv. 1.. REv. 129 (1893).
Thayer, however, was not particularly interested in the original eighteenth century link between
the people's sovereignty and the requirement of clear unconstitutionality. Instead he used a com
mon law methodology based more upon the authority of judicial precedenL His prirnaty concern
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chanical rule. The most interesting discussion of the relationship be
tween judicial review and constitutional interpretation took place in
response to a preliminary motion by the defense to dismiss the criminal
prosecution in United States v. Ravara.61 This litigation took place in
the Circuit Court for Pennsylvania before a distinguished panel con
sisting of Justices Wilson and Iredell and Judge Richard Peters.

The defense motion was highly technical and hardly worth consider
ing but for the disagreement it sparked between Wilson and Iredell. The
constitutional provision at issue provided that "[i]n all cases affecting
ambassadors, other public Ministers, and Consuls, and those in which
the state shall be a party, the Supreme Court shall have original [i.e.,
trial] jurisdiction. In all the other cases before mentioned the Supreme
Court shall have appellate jurisdiction."62 Mr. Ravara's counsel argued
that this provision vesting the Supreme Court with original jurisdiction
over all cases affecting consuls was exclusive and that Ravara-who
served as Genoese consul-therefore could not be tried in the Circuit
Court.

Justice Wilson and Judge Peters rejected this assertion of exclusive
jurisdiction. They believed that the case was within the Circuit Court's
general criminal jurisdiction as provided by the Judiciary Act. Dissent
ing, Iredell would have declared the pertinent act of Congress unconsti
tutional and dismissed the prosecution.63 Two years later, Iredell re-

was the proper scope of judicial review in late nineteenth century-nol the late eighteenth cen
tury. See generally Symposium-Gne Hundred Years of Judicial Review.' The Thayer Centennial
Symposium, 88 Nw. U. L. REv. 1 (1993).

61. 2 U.S. (2 Dall.) 297 (C.C.D. Pa. 1793).
62. U.S. CONST. art. llI, § 2 (emphasis added).
63. The Ravara case is an example of the uneven quality of Alexander Dallas's Reports. See

generally Craig Joyce, The Rise of the Supreme Court Reporter: An Institutional Perspective on
Marshall Court Ascendancy, 83 MICH. L. REv. 1291 1294-1306 (1985). Three different versions
of Iredell's opinion and two versions of Wilson's opinion have survived. Iredell prepared a
typically comprehensive written opinion that he personally delivered in court. In addition, two
years later he wrote a memorandum recording-as best as he could recollect-his opinion and
Wilson's conflicting opinion. Finally, Dallas, who served in the case as defense counsel, pub
lished a brief report of the conflicting opinions. Although Dallas's report is written in the first
person as if Iredell, himself, were speaking, the report is in reality Dallas's two sentence sum
mary of Iredell's quite detailed opinion. Similarly, Iredell's subsequent recollection of Wilson's
and Peters' majority opinion is somewhat more detailed and significantly more nuanced than
Dallas's cursory report. For the three versions of Iredell's opinions and the two versions of
Wilson's opinions, see United States v. Ravara, 2 U.S. (2 Dall.) 297, 298-99 (C.C.D. Pa. 1793);
Iredell's Manuscript Opinion in Ravara (Charles E. Johnson Papers, North Carolina State Ar
chives); Iredell's Recollection of the Opinions in Ravara (McDougall Papers, New York His
torical Society) (mislabeled "Memoranda by John Jay").
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flected on the majority opinion in Ravara, stating:

I think the principal reasons assigned by Judge Wilson and
Judge Peters were that [the prosecution was within the general]
Act of Congress . . . ; that tho' an Act of Congress plainly
contrary to the Constitution was void, yet no such construction
should be given in a doubtful case; and that in this case, the
Constitution, tho' it said ''the Supreme Court should have origi
nal jurisdiction," yet not having said it should be also exclusive,
it was not necessary to give such an interpretation to it I think
these were substantially the reasons.64

In other words, Wilson and Peters concluded that Congress had granted
concurrent trial jurisdiction to both the circuit courts and the Supreme
Court and that the Constitution did not clearly prohibit this concurrent
vesting of original jurisdiction. At the Constitutional Convention, Wil
son had stated, "Laws may be unjust, may be unwise, may be danger
ous, may be destructive; and yet not be so unconstitutional as to justify
the Judges in refusing to give them effect."6S Perhaps Ravara was
such a case. In any event, Ravara was a perfect case in which to in
voke the idea that the power of judicial review should not be exercised
in a doubtful case, and the majority expressly invoked this general
principle.

Wilson's and Peters' well-reasoned opinion in Ravara was adopted
ninety years later by the Supreme Court.66 Nevertheless, Iredell was
not convinced. He possessed a powerful counter analysis that-like the
very best legal arguments-combined the text of the applicable written
laws with cogent public policy. Iredell reasoned that the Constitution
specifically vested the Supreme Court with original jurisdiction over
cases involving foreign diplomats or in which a state is a party "on ac
count of their superior importance to the peace & welfare of the Un
ion."67 He believed that the majority's idea of concurrent jurisdiction
was insufficiently protective of the nation's peace and welfare because
the choice between trial in the Supreme Court or circuit court was, as a
practical matter, left to the prosecution rather than the defendant diplo-

64. Iredell's Recollection, supra note 63 (emphasis original).
65. 2 THE REcoRDS OF 1ltE Fa>ERAl. CONVENIlON OF 1787, at 73 (Max FllmlIld rev. cd.

1937).

66. See Bors v. Preston, III U.S. 252 (1884). See also Ames v. Knnsas, 111 u.s. 449
(1884).

67. Iredell's Manuscript Opinion, supra note 63.
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mat.68

Even more telling, Iredell pointed out that the plain meaning of the
Constitution barred the Supreme Court from exercising appellate juris
diction in cases within its original jurisdiction. In this textual analysis,
he noted that the Constitution divided the Supreme Court's jurisdiction
into two separate categories of trial and appellate authority. The Court's
original jurisdiction included cases affecting consuls and that "in all
other cases" the Court had an appellate jurisdiction. To Iredell, the
obvious meaning of the phrase, "in all other cases," was to exclude the
original jurisdiction cases from the Court's appellate jurisdiction.69 In
Iredell's mind, this lack of Supreme Court appellate jurisdiction over
consul cases precluded Wilson's idea of a concurrent trial jurisdiction in
both the Supreme Court and the inferior circuit court. Obviously, to
Iredell, the framers of the Constitution believed that these cases were
extremely important to national peace and welfare. He reasoned, there
fore,

that as the Supreme Court was thought proper to be selected as
the court of express original jurisdiction, an [express] appellate
jurisdiction in such cases would likewise have been given to it,
if those who framed the constitution had themselves considered
a concurrent authority of this nature could under their own
constitution have been vested in any other court.70

When Iredell recollected the case two years later, he displayed a
little more concern about the overturning of an express legislative judg
ment. After reiterating his textual analysis, he suggested that "no one
could imagine that Congress, tho' they might in the hurry of business
inadvertently make a provision inconsistent with the Constitution, de
liberately meant to transgress it."n In this context, he restated more

68. Id.
69. Iredell's Manuscript Opinion, supra note 63. For a similar parsing of the Constitution's

text, see James Iredell's Charge to the Pennsylvania Grand Jury (1799), reprinted in 3 DHSC,
supra note 3, at 332, 347 (comparing and contrasting the words "respecting" and "abridging" in
the FIrSt Amendment). This careful textual analysis is quite inconsistent with the notion that the
judges of the Founding Era eschewed constitutional text in favor of natural law analyses that
could be superimposed upon the text. See SYLVIA SNOWISS. JUDtCIAL REVIEW AND TIlE LAw
OF TIlE CONSTITUTION 65-77 & 121-25 (1990). For similar examples of careful textual analysis,
see Chisholm v. Georgia, 2 U.S. (2 Dall.) 419 (1793); Calder v. Bull, 3 U.S. (3 Dall.) 386
(1798).

70. Iredell's Manuscript Opinion, supra note 63.
71. Iredell's Recollection, supra note 63.
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clearly an idea that he had only suggested in his original opinion. Per
haps Congress had not consciously intended to vest the circuit courts
with a concurrent power over criminal prosecutions against consuls
because "the act of Congress had not given express Jurisdiction to the
circuit court in this instance.,m Under this analysis there was no real
conflict between the Constitution and the Judiciary Act73

In contrast to the majority opinion in Ravara, the requirement that
an act must be unconstitutional beyond dispute did not play a promi
nent role in the justices' opinions in Hylton v. United States.74 Justice
Chase concluded his opinion with an affinnation that he would exercise
the power of judicial review only "in a very clear case,"7S but he and
the other justices devoted their opinions to the substantive question of
whether the carriage tax was constitutional. Given the importance of the
power to tax, the split decision in the Circuit Court, and the widespread
opposition to the tax, a Supreme Court decision suggesting that the
tax's constitutionality was unclear would have been a political catastro
phe. Therefore, the justices" may have gone straight to the merits of the
case in order to validate the tax and provide judicial support to the
government's efforts to raise revenues.· Because the justices did not
overturn the legislation, their opinions were consistent with the require
ment that a statute must be unconstitutional beyond doubt.

Four years later, in the last term of Court before John Marshall
became Chief Justice, the justices again had occasion to resort to the
fundamental principle that the Court should overturn only clearly un
constitutional statutes. In Cooper v. Telfair,76 a former resident of
Georgia sued a Georgia citizen to recover a debt originally incurred in
1774. The plaintiff, Mr. Cooper, had sided with the King during the
Revolution and fled the state. Subsequently, in 1782, the Georgia legis
lature passed a bill of attainder listing Cooper by name, declaring that
he was guilty of treason, and confiscating all debts owed to him. In
Cooper's subsequent civil action to recover the debt, he argued that the
bill of attainder was unconstitutional under the Georgia Constitution.
The federal Constitution specifically prohibited state bills of attainder,

72. Id.

73. Id.
74. 3 u.s. (3 DalI.) 171 (1796).

75. Id. at 175 (emphasis in original): see WU.LIAM R. CAsro. THE SUPREME COURT IN nm
EARLy REPUBLIC: THE CHIEF JUSllCESIllPS OF JOHN JAY AND OLIVER Eu.s\VORTH. cbs. S & 9
(U.S.C. Press. forthcoming 1995).

76. 4 U.S. (4 DalI.) 14 (1800).
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but Cooper's counsel did not rely upon the federal Constitution. They
probably believed that the federal Constitution would not be applied to
a bill of attainder enacted before the Constitution was ratified.77

Although bills of attainder were generally held in disfavor, they
were not specifically forbidden by the Georgia Constitution. Therefore,
the plaintiff's attorneys had to be inventive. They argued that the bill of
attainder passed by the Georgia legislature was actually a judicial act
because it constituted a conviction for treason. Therefore, the bill violat
ed the state constitution's "separation of powers" clause and another
more specific clause requiring "treason against the state, to be tried [by
jury] in the county where the crime was committed."78 This respect
able argument was rejected in the Circuit Court by Chief Justice Oliver
Ellsworth and the district judge.79

The Supreme Court decided the case while Chief Justice Ellsworth
was in Europe, and the justices delivered their opinions seriatim. Ap
parently, the specific activities found by the legislature to be treasonous
had been committed outside the state and therefore did not come within
the literal scope of the state constitution's treason clause. Justice
Bushrod Washington said that if the offense had been committed within
the state, he would have ruled the bill unconstitutional. He was not,
however, willing to rely upon the Georgia Constitution's more vague
separation-of-powers clause. In Washington's view, the "presumption,
indeed, must always be in favor of the validity of laws, if the contrary
is not clearly demonstrated."so Justice Paterson was of much the same
mind:

The constitutions of several of the other states of the Union,
contain the same general principles and restrictions; but it never
was imagined, that they applied to a case like the present; and
to authorize this court to pronounce any law void, it must be a
clear and unequivocal breach of the constitution, not a doubtful
and argumentative implication.SI

In his view, the separation of powers argument simply was too vague.

77. See u.s. CONST. art. I, § 10.
78. GA. CONST. arts. 1 & 39 (1777). quoted in Cooper v. Telfair, 4 U.S. (4 Dall.) 14, 15·16

(1800).

79. See Cooper v. Telfair, 4 U.S. (4 Dall.) 14, 16 (1800); see also infra notes 138-41 and
accompanying text.

80. 4 U.S. (4 Dall.) at 18.
81. [d. at 19.
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Justice Chase was also leery of the separation of powers argument.
''The general principles," he wrote, "contained in the [Georgia] constitu
tion are not to be regarded as rules to fetter and control; but as matter
merely declaratory and directory."82 The reporter, Alexander Dallas,
indicated that Chase also drew a distinction between the constitutional
ity of state legislation enacted before rather than after the federal Con
stitution was ratified. Dallas's summary of Chase's opinion on this
point is garbled, but apparently Chase was addressing the question of
whether the legislation was contrary to the federal Constitution. He
believed it was not.83

In contrast to Ravara, Hylton, and Cooper, in which statutes sur
vived constitutional challenges, claims under the Invalid Pensioner
Actw involved a statute that was clearly unconstitutional. Therefore,
the justices, in effect, held in a series of opinionsBS that the Act was
indeed invalid. The justices did not expressly invoke the rule of clear
unconstitutionality, and their opinions were somewhat technical. Never
theless, their rationale was clear and irrefutable.

In the spring of 1792, Congress passed an act to establish a pension
program for disabled Revolutionary War veterans. Under this program,
the federal circuit courts were to assess veterans' applications and certi
fy to the Secretary of War whether specific applicants should be added
to the national pension list. If the Secretary had "cause to suspect im
position or mistake,"86 he was authorized to withhold an applicant's
pension and report the withholding to Congress.

The Act obviously was a commendable measure. Nevertheless the
justices concluded that it was unconstitutional. Their principal concern
was that the provision authorizing the Secretary of War to reject their
decisions gave the Executive branch a power of appellate review that
was contrary to the principle of separation of powers. Standing alone,

82. ld. at 18.

83. ld. at 19.

84. Act of March 23, 1792, ch. 11, 1 Slat. 243 (1792). Stt Mnrcus & Teir, supra note 52-

85. Opinion of John Jay, William Cushing, and James Duane (April 5, 1792), reprinred in 1
AMERICAN STATE PAPERS, MISCELLANEOUS 49-50 (1834) and Haybum's Cnse. 2 U.s. (2 Dall)
409, 410 n.t (1792); James Wilson, John Blair, and Rich3ld Peters 10 Gtoq;e Woshington
(April 18, 1792), reprinted in 1 AMERICAN STATE PAPERS, M1SCEU.ANEOUS 51 (1834) and 2
U.S. (2 Dall.) at 411 n.t; James Iredell & John Silgreaves 10 Gtoq;e Wnshington (June 8,
1792), reprinted in 1 AMERICAN STATE PAPERS, MISCELLANEOUS 52-53 (1834) and 2 U.s. (2
Dall.) at 412-14 editorial nole. For Justice Johnson, see I GoEBEL, JR., supra nole 51, lit 561
n.37.

86. Invalid Pensioners Act, ch. 11, § 4, 1 Slat. 243, 244 (1792).
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the amorphous principle of separation of powers may not have been
enough to render the Act unconstitutional beyond doubt. The words of
the Constitution, however, concluded the issue. Congress had authority
to establish appellate courts other than the Supreme Court, but the
judges of those courts would have to be what today we call "Article III
judges." They would have to have the constitutional protections of an
undiminished salary and tenure during good behavior. These prerequi
sites clearly disqualified Congress and the Executive branch from serv
ing as an appellate COurt.87

V. JUDICIAL REVIEW OF STATE LAWS

In theory Cooper and Ravara were two different types of cases.
Ravara involved a conflict between an act of Congress and the federal
Constitution, and Cooper involved a conflict between a state's law and
its constitution. Yet a third variant is exemplified by Ware v. Hylton,88
in which the Court relied upon the federal Constitution's Supremacy
Clause to overturn state legislation that conflicted with a federal treaty.
Under modern constitutional theory, these three different types of cases
implicate significantly different considerations.

In a case like Ravara, which involved a potential conflict between
two coordinate branches of the federal government, the Constitution
provides no guidance on which branch's judgment should prevail.
Moreover, under the eighteenth century's prevailing views of sovereign
ty, Congress's judgment was structurally superior to the Court's because
Congress was closer to, and more representative of, the people. In con
trast, the judicial review of state laws in cases like Ware does not
involve a conflict between coordinate branches of government. More
over, the Constitution's Supremacy Clause expressly provides that feder
al law "shall be the supreme law of the land; and the judges in every
state shall be bound thereby."89 This clause clearly implies that federal
courts are empowered to overturn state laws that conflict with federal
laws.90 Finally, cases like Cooper turn entirely upon the construction
of state law and do not involve conflicts between federal and state law.

87. Iredell Letter, supra note 18. See a/so Opinion of Chief Justice John Jay (C.C.D.N.Y.
1791) (unnamed case) (cited in Haybum's Case 2 U.S. at 410 n.t); Letter from Justice James
Wilson to the President of the United States (Apr. 18, 1792) (cited in Haybum's Case at 411
12 n.t).

88. 3 U.S. (3 Dall.) 199 (1795).
89. U.S. CONST. art. VI.
90. See, e.g., NOWAK & ROTUNDA, supra note I, at 18.
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Today Cooper-like situations are governed by the Erie doctrine that
obliges the federal courts to follow applicable state law.91

In sharp contrast to the modern variegated view of judicial review,
the eighteenth century federal judges' view provided a simple
monolithic explanation that justified the Court's power without regard
to whether state or federal legislation was to be overturned. In either
case the Court operated ministerially to implement the people's sover
eign will. The key was that a constitution was an ultimate legislative
act by the people, themselves.

Under modern theory, the Supreme Court's authority to void state
laws contrary to the federal Constitution is generally considered more
clearly established than the Court's similar authority over federal legis
lation. The early justices, however, seem to have used the people's
sovereignty to resolve conflicts between state and federal law. In
Chisholm v. Georgia,92 Justice Wilson clearly explained the sovereign
relationship among the people, the states, and the federal government:

[Because the] States were the work of those people; those peo
ple, and, that I may apply the case closely, the people of Geor
gia, in particular could alter, as they pleased, their former
work . . . . Any or all of the former State-powers, they could
extinguish or transfer. The inference, which necessarily results,
is, that the Constitution ordained and established by tlzose peo
ple; and, still closely to apply the case, in particular by the
people of Georgia, could vest jurisdiction or judicial power
over those states and over the State of Georgia in particular.93

Consistent with this analysis, the justices in Calder v. Bulf4 reviewed
the -constitutionality of state legislation without a hint that the case was
different from Hylton v. United States,9S a case in which they had
passed upon federal legislation.

Nor did it matter if the Court was implementing the people's sover-

91. See William R. Casto, The Erie Doctrine and the Stroct/lre of Constitutional Rel'O{utions,
62 TuL L REv. 907 (1988).

92. 2 U.S. (2 Dall.) 419 (1793).
93. Id. at 463-64 (emphasis in original). Accord id. at 470-72 (Jay, CJ.). Wilson's analysis

was a restatement of the position that he had forcefully and effectively advoellted in the Penn
sylvania Ratification Convention. See WOOD, supra nole 4, at 530-31.

94. 3 U.S. (3 Dall.) 386 (1798).
95. 3 U.S. (3 Dall.) 171 (1796).
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eign will as expressed in a state constitution rather than the federal
Constitution. In Vanhorne's Lessee,96 Justice Paterson, on circuit, ex
pressly relied upon the people's sovereignty analysis to justify overturn
ing a Pennsylvania statute contrary to the Pennsylvania Constitution.
Similarly, the justices in Cooper expressed no doubt about their general
authority to overturn a Georgia statute that was arguably contrary to the
Georgia Constitution, and the defendant's counsel "conceded, that if the
law plainly and obviously violates the constitution of Georgia, it is
void, and never was a valid rule of action.,,97

Still another variant of the state constitution/state law problem is
found in Calder, which involved an allegation that certain state legisla
tion was ex post facto and therefore void.98 Unlike Vanhorne's Lessee
and Cooper, Calder originated in the state courts and was brought to
the Supreme Court via a writ of error to the Connecticut Supreme
Court of Errors. Although Calder involved a claimed conflict between a
state statute and the federal Constitution, the issue apparently was raised
during argument whether the act in question might be contrary to the
Connecticut Constitution. Probably because the Court clearly lacked
jurisdiction to decide this issue,99 none of the justices-save
Chase-addressed it. Chase agreed that there was no jurisdiction but
commented:

[I]t does not appear to me, that the resolution (or law) in ques
tion, is contrary to the charter of Connecticut, or its constitu
tion, which is said by counsel to be composed of its charter,
acts of assembly, and usages, and customs. I should think, that
the courts of Connecticut are the proper tribunals to decide,

96. 2 U.S. (2 Dall.) 304 (C.C.D. Pa. 1975); see supra notes 55-56 and accompanying text.
97. Cooper v. Telfair. 4 U.S. (4 Dall.) 14, 17 (1800). See also United States v. Villato. 2

U.S. (2 Dall.) 370, 373 (C.C.D. Pa. 1797) in which Justice Iredell set aside a Pennsylvania
statute because "it is plain" that the statute violated the Pennsylvania Constitution.

98. 3 U.S. (3 Dall.) 386 (1798).
99. Under the Judiciary Act of 1789. the Court's appellate jurisdiction over cases coming

from the state courts was carefully limited to questions involving the application of positive fed
eral law. See CASTO, supra note 75, ch. 3. Chase probably had this limitation in mind when he
said, "I am fUlly satisfied that this Court has no jurisdiction to determine that any law of any
state Legislature, contrary to the Constitution of such state. is void." 3 U.S. (3 Dall.) at 392.
Two years later neither Chase nor any of his brethren expressed any qualms about their authori
ty to consider a putative conflict between the Georgia constitution and Georgia legislation. Coo
per v. Telfair. 4 U.S. (4 Dall.) 14 (1800). The Court's jurisdiction in Cooper was based upon
its general appellate authority over the lower federal courts rather than its narrow authority over
state courts. Compare Judiciary Act of 1789, ch. 20. §13. 1 Stat. 73, 80-81 (1789) (lower feder
al courts) with id. § 25 (state courts).
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whether laws, contrary to the Constitution thereof, are void. llXl

In the case of Connecticut, judicial review under a state constitution
would have been particularly difficult because Connecticut had no writ
ten constitution. As Chase noted, the state's constitution consisted of
"its [ancient royal] charter, acts of assembly, and usages, and cus
toms."1D1 Without clear directions from the people of Connecticut, the
entire justification for the Court's power of judicial review would col
lapse.

Moreover, the Court's exercise of its power would have been dou
bly troubling if-unlike Vanhorne's Lessee and Cooper-the Court
rejected a state court's construction of its own state constitution.
Chase's idea that ''the courts of Connecticut are the proper tribunals to
decide" issues of state lawlO2 is quite appealing to modem minds. But
federal rejection of state judicial precedent would not have been un
thinkable to the early justices if they were construing a clearly written
state constitution. Even if a state supreme court had formally pro
nounced that particular state legislation was not contrary to the state's
constitution, the fact remains that under the eighteenth century's regnant
theory of judicial review, constitutional law came from the people, not
from the state supreme court. Therefore, in a compelling case the early
justices might have rejected state precedent and declared a state statute
unconstitutional. Much later in 1863, the Court did precisely this and
noted in the process, ''We shall never immolate truth, justice, and the
law, because a State tribunal has erected the altar and decreed the sacri
fice.,,103

VI. THE PEOPLE'S SOVERElGNTY AND NATURAL LAw

Notwithstanding the express rationale endorsed by James Iredell,
Alexander Hamilton, James Wilson, William Paterson, James Kent and
others, there is a temptation to view judicial review in the late
eighteenth century as a natural law concept In fact, this view finds
some support in the English common law tradition. lG4 Professor

100. 3 U.S. (3 Dall.) at 392-93.

101. [d. See Christopher Collier. 17le Connecticut Declaration of Rights before the Constitution
of 1818: A Victim of Revolutionary Redefinition, 15 CONN. L. REv. 87 (1982). Given this stale
of affairs, Zephaniah Swift's emphasis upon "doublful" cases and his rejection Qf judicicl review
comes as no swprise. See 1 SWIFT, supra note 7, aI 51-53. See also ZEPHANIAH SwlFr, A VIN
DICATION OF THE CAlliNG OF THE SPECIAL SUPERIOR COURT 40-47 (1816).

102. See supra note 100 and accompanying !eXt

103. Gelpcke v. City of Dubuque. 68 U.S. (1 Wall.) 175, 206-07 (1863).

104. See Dr. Bonham's Case, 77 Eng. Rep. 646 (K.B. 1610). Other English sources Iha1 build
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Gordon Wood has suggested that, over a long period of time, eigh
teenth century American judges became accustomed to applying unwrit
ten natural law principles and that when the judges found themselves in
conflict with state legislatures, they "moved beyond the texts of consti
tutions and appealed to unwritten constitutions, to equity, to natural
justice, to right reason.,,105 Similarly, Professor Suzanna Sherry has
argued that the Constitution "was never intended to displace" natural
law. I06 In addition, commentators have argued that early justices re
lied on the Ninth Amendment's provision that, "[t]he enumeration in
the Constitution of certain rights shall not be construed to deny or dis
parage others retained by the people,"I07 in order to invoke rights not
enumerated in the Constitution.108

The Ninth Amendment argument, however, is anachronistic. There
are serious doubts whether the Amendment's reference to "rights"
meant constitutional rights as they are understood today.l09 In addi
tion, even if the Amendment was originally intended to affirm the exis
tence of unenumerated rights, that does not mean that it was intended
to empower the judiciary to enforce it by overturning legislation. In
most cases, the existence and scope of these unenumerated rights would
have been unclear and subject to debate. In these unclear cases, a court
could not claim to be functioning as the ministerial agent of the people,
and the commonly-espoused justification for judicial review would have
been inapplicable.110

upon or reilerate the principle of Dr. Bonham's Case are discussed in Thomas C. Grey, Origins
of the Unwritten Constitution: Fundamental Law in American Revolutionary Thought, 30 STAN.
L. REv. 843, 850-65 (1978); Edward S. Corwin, The Establishment of Judicial Review, 9 MICH.
L. REv. 102, 104-05 (1910).

105. Gordon S. Wood, The Origins of Judicial Review. 22 SUFFOLK U. L. REv. 1293, 1306
(1988), apparently relying upon Thomas C. Grey, Do We Have an Unwritten Constitution?, 27
STAN. L. REv. 703 (1975). See generally WOOD, supra nole 4, at 291-305 & 453-63.

106. Suzanna Sherry, The Founders' Unwritten Constitution, 54 U. CHI. L. REv. 1127, 1128
(1987). See also Suzanna Sherry, Natural Law in the States, 61 U. CIN. L. REv. 171 (1992).
But see Helen K. Michael, The Role of Natural Law in Early American Constitutionalism: Did
the Founders Contemplate Judicial Enforcement of "Unwritten" Individual Rights?, 69 N.C. L.
REv. 421 (1991). Professor Sherry's article on natural law in the states provides an extensive
and useful survey of early state court opinions.

107. U.S. CONST. amend. IX.

108. See generally 1 & 2 THE RIGHTS RETAINED BY THE PEoPLE: ThE HISTORY AND MEAN
ING OF THE NINTH AMENDMENT (Randy E. Bamett ed. 1989 & 1993).

109. See Thomas B. McAffee, The Original Meaning of the Ninth Amendment, 90 COLUM. L.
REv. 1215, 1221-22 (1990).

110. This clear implication of the people's sovereignty foundation of judicial review that was
almost universally accepted in the early republic does not render the Ninth Amendment nugatD-
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The only apparently significant discussion in the early republic of
using natural law as a direct basis for judicial review are some prefato
ry remarks by Justice Chase in Calder v. Bu/l,lII a case involving the
Constitution's ex post facto clause. Before exploring the clause's mean
ing, Chase commented,

There are certain vital principles in our free Republican govern
ments, which will determine and over-rule an apparent and
flagrant abuse of legislative power; as to authorize manifest
injustice by positive law; or to take away that security for per
sonal liberty, or private property, for the protection whereof the
government was established. . . . It is against all reason and
justice, for a people to entrust a Legislature with SUCH pow
ers; and, therefore, it cannot be presumed that they have done
it . . . . To maintain that our Federal, or State, Legislature
possesses such powers, if they had not been expressly re
strained; would, in my opinion, be a political heresy, altogether
inadmissible in our free republican governments.1I2

If these words are read in isolation, they certainly suggest the existence
of a body of "vital principles ... which will ... ovenule ... mani
fest injustice." Moreover, these "vital principles" are applicable even
though they may not be "expressly" enumerated in the Constitution.

Needless to say, Justice Iredell emphatically and cogently rejected
the notion that natural law, operating independently from the Constitu
tion, provided a proper basis for judicial review. He conceded that
"some speculative jurists have held, that a legislative act against natural
justice must, in itself, be void," but he denied that "any Court of Jus
tice would possess a power to declare it so." The key to his analysis
was the self-evident fact that

ideas of natural justice are regulated by no fixed standard: the
ablest and purest men have differed upon the subject; and all
that the Court could properly say, in such an event, would be,
that the Legislature (possessed of an equal right of opinion) had

ry. The people of that time would havc cxpcclcd thc Congress. itself, to ghoc heed to the Ninth
Amendment Moreover, the early Congresses paid C:lI'Cful attention to alllStitutionai issues. ",-ere
quite eclectic in their alllStitutiOnai analyses, and by defmition were unbound by the restraints
implicit in judicial review. See supra notes 89-91 and llCCOmp:u1ying text

111. 3 U.S. (3 Dall.) 386 (1798).

112. Id. at 388-89 (emphasis in original).
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passed an act which, in the opinion of the judges, was inconsis
tent with the abstract principles of natural justice.113

In such a case the judges would be exercising their personal judgment
rather than ministerially enforcing the people's will.1l4

Notwithstanding this well-known exchange, Iredell and Chase proba
bly were not in disagreement about the propriety of resorting to princi
ples of natural justice. Chase probably did not-in Calder or anywhere
else-intend to espouse a general judicial authority to correct manifest
legislative injustices without regard to the express words of the Consti
tution. In the first place, his understanding of the origin of laws was

113. Id. at 398-99.
114. Id. at 398-99. Accord Minge v. Gilmour, 17 F. Cas. 440 (C.C.D.N.C. 1798) (No. 9631)

(Iredell, J.). Both of these cases involved contentions that retrospective state laws regulating civil
conduct were void. Although Iredell emphatically rejected natural law as an independent basis
for judicial review, in each case he went on to present a natural law analysis validating the
statute in question.

At first glance Justice Iredell's finn rejection of natural law as a proper basis for judicial
review seems inconsistent with a brief passage that he had penned in a 1787 letter. See Sherry,
supra note 106, at 1143. But see Helen K. Michael, The Role of Natural Law in Early Amerl·
can Constitutionalism: Did the Founders Contemplate Judicial Enforcement of "Unwritten" Indi·
vidual Rights?, 69 N.C. L. REv. 421, 451 (1991). In the letter, Iredell wrote:

Without an express Constitution the powers of the Legislature would undoubtedly
have been absolute (as the Parliament in Great Britain is held to be), and any act
passed, not inconsistent with notural justice (for that curb is avowed by the judges
even in England), would have been binding on the people.

Iredell Letter, supra note 18, at 172. But see supra note 22.
Notwithstanding this passing reference to "natural justice," both the 1787 letter and his

related 1787 newspaper essay justified judicial review on the basis of a written constitution
approved by the people-not on unwritten principles of natural justice. See supra notes 15·19
and accompanying text. These 1787 analyses presaged Iredell's concern in Calder and Minge
that "ideas of natural justice are regulated by no fixed standard." Calder v. Bull, 3 U.S. (3
DalI.) 386, 399 (1798). In the 1787 letter, he noted that a written constitution was not "a mere
imaginary thing, about which ten thousand different opinions may be fonned, but a wrillen
document to which all may have recourse." Iredell Letter, supra note 18, at 174. Moreover, in
his 1787 essay he expressly stated the crucial limitation that a legislative "Act . •. should be
unconstitutional beyond dispute before it is pronounced such [by a court]." See supra note IS
and accompanying text.

Nevertheless, the passage in the 1787 letter does seem to accept natural law as a proper
basis for judicial review. Assuming that Iredell was not merely describing without embmcing the
English idea, we may reasonably believe that Iredell did not believe that this simple passing
reference was inconsistent with his careful, elabomte, and contempomneous justification of judi.
cial review based upon a written constitution approved by the people. Perhaps Iredell would
have been willing to exercise judicial review on the basis of natural law principles not written
into the Constitution if there was no dispute whatsoever as to the existence and content of the
natural principle. Cj. infra notes 118·22 and accompanying text. Given an ovemrching faith in
the legitimacy of the people's sovereignty, it would have been inconceivable that the people
would not want such a well-established principle of natural justice to be enforced.
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quite atypical for an eighteenth century lawyer. He rejected the notion
that rights, and presumably laws, might exist in nature and independent
of government In an 1803 grand jury charge that was quite controver
sial for other reasons, Chase emphatically stated,

I do not believe that any number of men ever existed together
in a state of nature without some head, leader, or chief [i.e.,
government], whose advice they followed, and whose precepts
they obeyed. I really consider a state of nature as a creature of
the imagination only, although great names give a sanction to a
contrary opinion . . . . I hold the position clear and safe, that
all the rights of men can be derived only from the conventions
of society, and may with propriety be called social rights. JI.S

Given this understanding, the "vital principles" to which Chase referred
in Calder had no standing as law until they were adopted by an appro
priate human lawmaking institution.

All modem legal thinkers accept that the twentieth century Supreme
Court makes constitutional law, but no one in the eighteenth centu
ry-not even Chase-believed this. Chase and all of his contemporaries
believed that constitutional law came from the people-not from judges.
Chase believed that the structure of government made the legislature
superior to the judiciary in judging the people's will.1I6 Therefore, as
he emphatically concluded in Calder, "I will not decide any law to be
void, but in a very clear case...m

Although the generally accepted rationale for judicial review severe
ly undercut direct judicial resort to natural law principles, the judges of
the Founding Generation did not and could not ignore natural law.
After all, they were, themselves, natural lawyers and undoubtedly as
sumed that state and federal constitutions were based upon and embod
ied natural law principles. Certainly the notion that the people might
approve a constitution that violated natural law would have been anath
ema. Therefore, natural law principles might be consulted in seeking the
meaning of the constitutions that the people had approved.liS This

115. Samuel Chase's Charge to the Baltimore Grand Jwy (1803), reprinted In 14 ANNAlS OF
CONGo 673, 676 (1805). Other portions of this charge gave rise to one of the articles of im
peachment that the House of Representuives subsequently passed ngninsl Clnse.

116. See infra note 133 and accompanying text.
117. 3 U.S. (3 Dall.) 386, 395 (1798) (emphnsis in original). Accord Hyllon v. United States,

3 U.S. (3 Dall.) 171, 175 (1796) (Chase, J.).

118. Justice WIlson's opinion in Chisholm V. Georgia. 2 U.s. (2 Da11.) 419 (1793) is 11 good
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interpretive strategy assumed that the people's approval was informed
by natural law principles.

Similarly, natural law principles might be used to construe a statute
on the theory that the legislature could not have intended a result con
trary to natural law.119 As Justice Iredell explained

All courts, indeed, as being bound to give the most reasonable
construction to acts of the legislature, will, in construing an act,
do it as consistently with their notions of natural justice (if
there appears any incompatibility) as the words and context will
admit; it being most probable that, by such construction, the
true design of the legislature will be pursued.120

This kind of statutory construction is significantly different from judi
cial review.121

Finally, the judges of the Founding Era might have been willing in
a clear case to declare a statute void on the basis of natural law princi
ples for which there was no positive sanction in the applicable written
constitution. The basis of their opinion, however, would have to have
been the undisputed existence of a natural law principle that clearly was
embraced by the people. l22 These tight restrictions impose the equiva
lent of a "shock the conscience" test in which the benchmark is the
people's undisputed collective conscience rather than the judge's indi
vidual conscience. This standard is similar to, and as narrow as, Justice

example. See CASTO, supra nOle 75, ch. 8. He spent most of his opinion elabomting natural
law principles regarding stales' suability. This analysis lent both legitimacy and meaning to the
words of the Constitution vesting the Court with jurisdiction over "cases . . . . in which a state
shall be party." U.S. CONST. art. m, § 2, cL2; see also Calder v. Bull, 3 U.S. (3 Dall.) 386
(1798) (in which natural law principles played a somewhat similar role in respect of the
Constitution's ex post facto clause).

119. See, e.g., Ham v. M'Claws, 1 S.C.L. (1 Bay) 91 (1789); Lindsay v. Commissioners, 2
S.C.L. (2 Bay) 38 (1796); Elliotts' Ex'r v. Lyell, 4 Va. (3 Call) 268 (1802); see also Turner v.
Turner's Ex'x, 8 Va. (4 Call) 234 (1792).

120. Minge v. Gilmour, 17 F. Cas. 440, 444 (C.C.D.N.C. 1798) (No. 9631).
121. Justice Iredell continued

but, if the words are too plain to admit of more than one construction, and the pro
visions be not inconsistent with the articles of the constitution, I am of opinion, for
the reason I have given, that no court has authority to say the act is void because in
their opinion it is not agreeable to the principles of natural justice.

[d.

122. See supra nole 118. For a relatively early state court opinion that expressly adopts this
limited approach to judicial review based upon unwritten principles of natural justice, see Town
of Goshen v. Town of Stonington, 4 Conn. 209, 225-26 (1822).
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Holmes' idea in Lochner v. New York l2J that a statute should not be
overturned unless "a rational and fair [individual] necessarily would
admit that the statute proposed would infringe fundamental principles as
they have been understood by the traditions of our people and our
law."I24 The safeguard of the electoral process, however, virtually
guarantees that a legislature would not enact legislation contrary to such
principles. Therefore, it comes as no surprise that neither Justice Chase
nor any of his fellow federal judges ever declared a law void for vio
lation of supraconstitutional principles not expressly written into the
Constitution.

VIT. THE PEOPLE'S SOVEREIGNTY AND THE FRAMERS' 1NTENT

Justifying judicial review by reference to the people's sovereignty
also has implications for the ongoing debate over whether the Founding
Generation believed that the intent of the framers at the Constitutional
Convention in Philadelphia-as opposed to any intent emerging from
the people or their representatives in the ratification process-should be
used as an aid to interpret the Constitution.l2S A substantial number
of the Founding Generation believed that the secret actions of the fram
ers in Philadelphia were appropriate interpretive aids. For example,
when Congress considered creating a national university, Roger
Sherman argued that there was no constitutional authority because the
"General Convention" had negatived a similar proposal.l26 Similarly,
President Washington, himself, relied upon "the journals of the General
Convention" when he refused a 1796 request from the House of Repre
sentatives for papers related to the Jay Treaty.127

Although Washington, Sherman, and others obviously thought that
resort to framers' intent was a legitimate mode of constitutional inter
pretation, other quite capable individuals-most notably, James Madi
sonl28-emphatically argued to the contrary. The most plausible expla-

123. 198 U.S. 45 (1905).
124. id. at 76 (dissenting opinion).
125. Compare H. Jefferson Powell, 11Ie Original Understanding of Original InulII, 98 HARv.

L REv. 885 (1985) with Charles A. Lofgren, The Original Undmtanding of Original InUnI? 5
CONST. COMMENTARY 77 (1988). See also the sources cited in nrticlcs by Rlloul B. BetBcc. e.g.
Raoul Berger, Original Inlenl and Boris Binker. 66 IND. W. 723 (1991).

126. 2 ANNALS OF CONGo 1551 (1790).
127. George Washington's Message to the House of Represenmth'cs (March 3D, 1796), reprint

ed in 1 A COMPILATION OF 1HE MESSAGES AND PAPERS OF 1HE PRESIDENTS 186-88 (Jam:s
Richardson ed. 1897). See CASTo, supm note 75, cb. 5.

128. See 5 ANNALS OF CONGo 774-76 (1796), cited in Lofgren. supm note 125, til 103 0.89.
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nation for this disagreement is that the Founding Generation was not
guided by a consensus on the abstract issue of whether resort to
framers' intent was legitimate. Instead, members of the Founding Gen
eration seem to have viewed framers' intent as a plausible argument to
which there was a plausible counter-argument.

This pragmatic explanation, however, does not explain the absence
of framers' intent analyses from early Supreme Court opinions. The
early justices were-if anything-pragmatic men who presumably would
have used framers' intent arguments in an appropriate case. The fact is,
however, that they almost never did.

Perhaps the reason for the Court's silence on framers' intent lies in
the theoretical underpinning of the doctrine of judicial review. The
framers in Philadelphia merely drafted a document that subsequently
was approved by the people's representatives in the ratification conven
tions. The Constitution's authority derived from the ratification process,
not the drafting process.!29 Therefore, to the extent that the Court
construed the Constitution by reference to secret Convention proceed
ings unknown to the people, the Court's construction lacked the impri
matur of the people's fundamental authority.

James Madison advanced this very argument in the House debates
over the call for the Jay Papers.!30 The extent to which this argument
was persuasive to his fellow Representatives is unclear. Surviving re
cords of debates in the first few Congresses indicate that the Members
were quite eclectic in their interpretation of the Constitution.!3!
Madison's argument, however, would have been especially powerful in
the context of judicial review. One of the problems with judicial review
was that, as a general proposition, Congress was clearly more represen
tative of the people's will than was the Court because Congress was
chosen by the people. !32 As Justice Chase noted in one of his discus-

129. Lofgren, supra note 125.
130. Id. at 102-03.
131. See. e.g., Kent Greenfield, Original Penumbras: Constitutional Interpretation in the First

Year of Congress, 26 CONN. L. REv. 79 (1993); David P. Currie, The Constitution in Congress:
Substantive Issues in the First Congress, 1789-1791, 61 U. CHI. L. REV. 775 (1994). Mr.
Greenfield briefly considers and tentatively rejects the idea that early Supreme Court justices
may have felt more constrained than members of Congress in interpreting the Constitution.
Greenfield. supra. at 139-40. This rejection. however, is based upon a few scattered and ambig
uous statements by members of Congress and makes no mention of the justices' frequent reiter
ations that they would exercise the power of judicial review only when a statute was unconsti
tutional beyond dispute.

132. John Locke had based his theory of legislative supremacy on the fact that the legislature
was chosen by the public. LocKE, supra note 23, at ch. XI.
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sions of judicial review, "It should be remembered, that the members of
Congress are chosen mediately [i.e., senators], and immediately [i.e.,
representatives] by the people, in the manner, and for the period they
themselves prescribed; and it is their fault if they do not elect men of
abilities, and integrity.,,133 In contrast, federal judges are appointed for
life and not subject to re-election. Under the doctrine of judicial review,
the Court could only overturn the legislative decisions of the people's
representatives when the Court was ministerially enforcing the people's
constitutional judgment. Therefore, in exercising this ministerial power
the Court could not legitimately resort to information that had not in
formed the people's judgment. At least that was the clear implication of
the then generally-accepted idea that judicial review involved the minis
terial enforcement of the people's will.

This relationship between the theoretical underpinning of judicial
review and the propriety of resorting to framers' intent would not be
relevant in situations where the Court was not reviewing the constitu
tionality of legislation, but as an historic fact the Ellsworth and Jay
Courts almost never construed the Constitution except in cases in
volving the constitutionality of legislation. A notable exception was the
justices' refusal to answer the questions asked by President Washington
at the height of the Neutrality Crisis of 1793. In that context, however,
the Court was not asked to override the decision of the people's legis
lative representatives. Nor was the Court asked to override a firm de
mand from the President. Therefore, the justices' apparent resort to
framers' intentl34 did not raise the serious problem that a similar reli-

133. Samuel Chase's Charge to the Pennsylvania Grand Jwy (April 12, 1&00). r~prin1~d in 3
ThE DocuMENTARY HIsToRY OF nm SUPREMB COURT OF nm UNtlED STATES 1789-1800, III
411 (Maeva Marcus cd. 1990). Accord Currie's Adm'rs v. Mutual Assurance Soc'y, 2 Va. (4
Hen. & Mo) 315, 347 (1809) (Roane, J.).

134. The Justices of the Supreme Coun to Thomas Jefferson (Aug. 8, 1793), ucupt~d in 15
ThE PAPERS OF ALExANDER HAMlLlON 111 n.1. (H. Syrett cd. 1969) (hereinafter Justices'
Letter to Jefferson]. See CAsTo, supra note 75, III eh. 5. This full exc:etpt is from the letter in
the National Archives that the justices llCtuaily sent. Almost ll1l other published versions of the
letter have been based upon a mis-edited draft that wns first published in 3 ThE CORRESPON
DENCE AND PuBuc PAPERS OF JOHN JAY 1782-1793 488-89 (H. Johnston cd. 1890).

In refusing to answer the President's questions, the justices concluded by stming that "the
Power given by the Constitution to the President of calling on the Hecls of Dep.mments for
opinions [i.e., U.S. CONST. art. n, § 2, ell]. seems to have been purpostly ns well ns expressly
limited to the executive Departments." Justices' Letter to Jefferson, supra. Three of the justices
(WIlson, Blair, and Paterson) had been delegates to the Philndelphia Con\'ClItion, and they pte
sumably remembered that Charles Pinkney had specifically proposed giving the President express
authority "to require the opinions of the supreme Judieinl Coun upon impoltllnt q=;tions of
law ••••" 2 ThE REcoRDS OF nm FmERAL CONVENllON OF 1787 340-41 (MllX Rlrron.d cd.,
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ance in the context of judicial review would have.
This clear theoretical relationship between the people's sovereignty

foundations of judicial review and the propriety of resorting to framers'
intent should not be pressed too far. No member of the Court ever
expressly rejected a framers' intent analysis. Moreover, the early justic
es were more inclined to pragmatic solutions than theoretically correct
ones. In the case of an otherwise clearly unconstitutional statute, they
might have been willing to resort to framers' intent as window dress
ing. Likewise, in a close case they might have used a framers' intent
analysis to bolster a refusal to declare legislation unconstitutional. In
this latter case, however, they would have affirmed rather than rejected
the judgment of the people's elected representatives.

The justices occasionally referred to "the framers of the Constitu
tion,,135 in their judicial opinions, but this diction usually appeared
more as a literary device than as legal analysis. They always used the
phrase to refer to considerations known to the public at large rather
than to secret proceedings known only to the delegates in
Philadelphia.136 Given this pattern, the justices may have assumed that
the delegates' intent in framing the Constitution was the same as the
people's intent in ratifying the document.137

The closest that any justice ever came to a pure framers' intent
analysis in a judicial case was Chief Justice Ellsworth's Circuit Court
opinion in Cooper v. Telfair,138 which involved a 1782 bill of attain-

rev. ed. 1937). This proposal was rejecled wiIb Ibe resuII Ibal Ibe President's express authorily
to seek advice was limited to Ibe executive departments. The justices apparently drew upon Ibis
history when Ibey emphasized Ibat Ibe President's auIbority was ''purposely [in addition to "ex
pressly"] limited to Ibe executive departments." Justices' Letter to Jefferson, supra.

135. See, e.g., Calder v. Bull, 3 U.S. (3 Dall.) 386, 394, 397, 400 (1798).
136. See e.g., id. at 394, 397, & 400 (Justices Chase, Paterson, and Iredell refer to framers in

Ibe context of opinions based upon textual analysis and Ibe well-known technical meaning of
Ibe phrase, ex post facto). See also Minge v. Gilmour, 17 F. Cas. 440, 444 (C.C.D. N.C. 1798)
(No. 9631) (Iredell, J., framers' knowledge of Ibe undesirability of fees tail); United States v.
Ravara, 2 U.S. (2 Dall.) 297 (C.C.D. Pa. 1793), discussed supra note 61 and accompanying
text; Cooper v. Telfair, Cuyler Collection, U. of Ga. (C.C.D. Ga. May 2, 1799) (see also infra
notes 138-41 and accompanying text).

137. In Calder Justice Iredell said Ibat "Ibe people of Ibe United States [bad] framed Ibe
Federal Constitution." 3 U.S. (3 Dall.) at 399 (emphasis in original).

138. Cooper Y. Telfair, Cuyler Collection, U. of Ga. (C.C.D. Ga. May 2, 1799) (EllsworIh,
CJ.), affd sub nom. Cooper Y. Telfair, 4. U.S. (4 Dall.) 14 (1800). The opinion probably was
recorded by Ibe defendant, Edward Telfair, or his counsel. Telfair mailed Ibe opinion to GOY
ernor Jackson of Georgia. Letter from Edward Telfair to Governor James Jackson (June 11,
1799) Cuyler Collection, U. of Ga. EllsworIh's opinion is similar to Justice Paterson's opinion
in Ibe Supreme Court, see supra note 81 and accompanying text, except Ibat Ibe report of
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der passed by the Georgia legislature to declare the plaintiff guilty of
treason and confiscate his property. In the lower court, Ellsworth re
jected the plaintiff's contention that the bill violated the Georgia Consti
tution. When he delivered his opinion, someone jotted down a summary
of the Chief Justice's analysis. According to this private report,

[T]he Chief Justice in delivering his opinion in this case,
commenced by observing upon the magnitude & importance of
the Case on the one hand as it affected the rights of individu
als, on the other as it respected the Legislative acts & laws of a
free & Independent State.

[T]he first article of that constitutionl39 states that the
three departments, the Legislature the Executive & Judiciary
shall be separate & distinct.

The seventh articlel40 [being] rather inexplicit, it then be
comes necessary interpreting that article to look for the inten
tion of the makers. What were their views and what the object
of that particular article and also recourse must be had to other
governments with constitutions similar.

It has been agreed and understood under those governments
that the Legis. have the power of making such laws.

The power is in the Legis. copied from the British Constitu
tion (parliament) and it appears that the framers of the Con
stitution intended to vest the Legis. with as full & ample pow
ers (consistent & conformable with our form of government) as
the British Parliament.

[A]gain consider the particular situation of this country at
the time of making the Constn & passing the acts referred to
- in the midst of a revolutionary war.

[T]he makers of the constn did not intend to tie down Leg-

Ellsworth's opinion makes no mention of the idea thal 3 stalute should be clearly unconstitu
tional

139. The first article provided:
The legislative. executive, and judiciary. dep:utments shall be se~te and dis

tinct, so that neither exercise the powers properly belonging 10 the other.
GA. CONST. art. 10m}. quoted in Cooper. 4 U.s. (4 Dall.) al IS.

140. The seventh article provided:
The house of Assembly shall have power 10 make such la....'S and regulations. lIS

may be conducive to the good order and well-being of the stale, provided such la....'S
and regulations be not repugnant to the true intent and meaning of any rule, or regu
lation, contained in this constitution.

GA. CONST. art. 7 om}, quoted in Cooper. 4 U.s. (4 DalL) 31 IS.
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islative power. it was adopted in 1777. it is to be presumed that
many of the men who were called by the voice of their country
to frame the Constn 1777 were in the Legislature the succeed
ing year and proceeded to carry the same into effect agreeable
to the intention of the makers. These circumstances were all
within their knowledge.

[M]ade no observations on the policy or hardship of the
case.

[M]ust conceive that the act of the Legis constitutional, &
legal and bound thereby.

Judgment for deft.141

This report is difficult to analyze because it obviously is someone
else's summary of a more comprehensive opinion.142 Ellsworth's ref
erence to the other states' constitutions, the "British Constitution," and
the paramount fact that the Georgia Constitution was created "in the
midst of a revolutionary war" were all considerations well known to the
people. Therefore, these aspects of the opinion are quite consistent with
the theoretical relationship between the people's sovereignty and judicial
review. On the other hand, his references to "the intention of the mak
ers" and in particular to the dual service of individuals in the framing
C?f the Constitution and the subsequent passage of the act suggests a
framers' intent analysis. The fact remains, however, that in interpreting
the Constitution, Ellsworth relied primarily upon considerations known
to the public at large, and he may well have assumed that the makers'
intent and the people's intent was the same. Moreover, he used his
analysis to reaffmn the validity of the legislation in question, not to
invalidate it.

Based upon this scant record, there can be no conclusive answer to
the question whether the early justices would have approved a judicial
resort to framers' intent in reviewing the constitutionality of legislation.
Such an interpretive strategy certainly would have flown in the face of

141. Opinion of Chief Justice Ellsworth in Cooper v. Telfair, Cuyler Collection, U. of Gn.
(C.C.D. Gn. May 2, 1799), aff'd sub nom. Cooper v. Telfair, 4 U.S. (4 Dall.) 14 (1800).

142. Analysis is further complicated by the fact that Georgia's 1777 Constitution was drafted
and ordained by a "convention" that was also the state's legislature. The people never voted
upon or ratified this constitution. See KENNETH COLEMAN, nIB AMERICAN RBvOLtmON IN
GEORGIA 1763-1789, at 79-81 (1958). Nevertheless the drafters described themselves as
"We . • • the representatives of the people, from whom all power originates." GA. CONST.,
pmbI. (1777), reprinted in I nIB RBvOLtmONARY REcORDS OF TIlE STATE OF GEORGIA 282,
283 (Allen D. Candler ed. 1908).
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the justices' frequent assertions that judicial review was simply the
enforcement of the people's sovereign will. Unfortunately, however,
there is no surviving opinion, correspondence, or memorandum in
which any of the justices expressly addressed the issue.

VIII. CONCLUSION

The Founding Generation's concept of judicial review illustrates
some of the pitfalls inherent in modem quests for the original under
standing of the Constitution. The early justices of the Supreme Court
had a clear, carefully defined, and internally coherent theory of judicial
review. Their justification of the doctrine could not be refuted absent an
attack on the fundamental postulate of the people's sovereignty. But the
late twentieth century is radically different from the founding era, and
any attempt to wrench the original understanding of judicial review
from its original context would be hopelessly anachronistic. James
Iredell, Alexander Hamilton, James Wilson, William Paterson, James
Kent, and others clearly viewed judicial review as a check against legis
lative abuse. Indeed, Iredell and Hamilton expressly stated that the
doctrine would protect against majoritarian oppression of a minority
within the community.t43 At the same time, they justified the doctrine
as the ministerial judicial enforcement of the people's obvious will.
Two hundred years later, the people's will is not nearly as obvious, and
no one thinks that Supreme Court decisionmaking is ministerial. There
fore, the original justification would seldom, if ever, justify judicial
review today.

We cannot know whether, under today's circumstances, Iredell and
his contemporaries would have been willing to give up the check of
judicial review and revert to the British practice of legislative suprema
cy. The better course is to justify the current practice of judicial review
by resort to current values and assumptions just as the Founding Gener
ation justified the original doctrine by resort to eighteenth century val
ues and assumptions.

143. See supra notes 25. 45 and nccomp3JIying texL
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