PACIFICUS & HELVIDIUS RECONSIDERED

by William R. Casto'

I. INTRODUCTION
In one of the most highly regarded opinions ever written by an American
judge, Justice Robert Jackson stated in the Steel Seizure Case that he was
"surprised at the poverty of really useful and unambiguous authority applicable
to concrete problems of executive power [under the Constitution]." The
available materials, he continued, are "almost as enigmatic as the dreams Joseph
was called upon to interpret for Pharaoh." In the field of Presidential authority
over foreign affairs, the 1793 newspaper debate between Alexander Hamilton
and James Madison, writing as Pacificus and Helvidius, has been the classic
The debate's reputation, however, is
example of enigmatic materials.
undeserved. Hamilton and Madison actually agreed on most of the issues that
they discussed. A careful reading of the essays with attention to their political
context provides useful and unambiguous authority applicable to executive
power over foreign affairs. 2
Some two hundred years after Pacificus and Helvidius were penned,
everyone recognizes the brilliance of the essays, but there is a reluctance to pass
judgment on the relative strengths of the apparently conflicting arguments. In the
history of the Republic, a few have equaled, but no one has surpassed Hamilton's
and Madison's understanding of the Constitution. Therefore, we are loath to
conclude that either Madison or Hamilton did not understand the allocation of
executive and congressional powers under the Constitution. Some dismiss the
essays as turning more on partisan politics than constitutional principles. Others
. ignore the essays. Justice Jackson resolved the problem by simply noting that
Hamilton and Madison "largely cancel each other," and today most have
followed his lead. The essays usually are read as alternative, conflicting
expositions of executive power under the Constitution. Unfortunately, the
common perception that Pacificus and Helvidius reached an impasse with no
clear winner has obscured some of the most valuable constitutional insights ever
written on the Constitution's allocation of foreign affairs powers.J
I Copyright 2001 William R. Casto. This article will be a chapter in a book on the Neutrality Crisis
of 1793 by William R. Casto. The author is an Alvin R. Alison Professor of Law, Texas Tech
University. Professor Casto would like to thank the American Philosophical Society for a grant in
support of his project. He would also like to thank Frank Newton, William Treanor and Robert
Weninger for their comments on preliminary drafts of the article. Due to the unique historical
nature of this article, please be advised that the citations do not strictly conform to traditional
Northern Kentucky Law Review formatting practices.
2See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579,634 (1952) (Jackson, J., concurring).
JSee Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579,634 (1952) (Jackson, 1., concurring);
I WILLIAM GOLDSMITH, THE GROWTH OF PRESIDENTIAL POWER 404 (1974) ("Historians have
generally shied away from identifying the winner of this debate. "). See, e.g., HAROLD HONGJU
KOH, THE NATIONAL SECURITY CONSTITUTION 79-80 (1990); LOUIS HENKIN, FOREIGN AFFAIRS AND
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The Pacificus and Helvidius essays did not spring from a political vacuum.
They addressed painfully specific issues generated by the first significant foreign
affairs crisis under the Constitution. Great Britain and Revolutionary France
were at war, and the United States had to determine a proper course of conduct
toward the warring superpowers. Hamilton wrote his Pacificus essays to justify
President Washington's controversial, unilateral proclamation of neutrality.
Madison wrote his Helvidius essays at the specific request of Thomas Jefferson,
and the Jefferson/Madison correspondence provides an invaluable roadmap for
Helvidius. Neither Jefferson nor Madison seriously controverted the President's
authority to issue the proclamation. Instead, they were concerned that some of
Hamilton's arguments could be read as implying Presidential powers far beyond
the authority that Hamilton sought to establish. The Pacificus/Helvidius essays
seem to present conflicting arguments, but the two essayists never joined issue on
much of what each other said. Indeed they were in substantial agreement on
many of the fundamental and most important points. Therefore, the essays are
not in significant conflict, and valuable insights may be drawn from one without
rejecting the other.
The present essay briefly outlines the Neutrality Crisis of 17934 with an
emphasis on the specific issues that engendered the Pacificus/Helvidius
exchange. Then Hamilton's and Madison's analyses are critiqued with particular
emphasis upon the meaning of the Constitution's "executive Powers" clause and
the concept of concurrent powers. Hamilton's analyses of these two issues are
valuable and enduring contributions to our understanding of the Constitution's
allocation of foreign affairs·powers. Madison did not really dispute Hamilton's
analyses, but he did write a valuable explanation of why the Constitution vests
the power to declare war in the Congress and not in the President.
THE CONSTITUTION 39-40 (2d ed. 1996); EDWARD CORWIN, THE PRESIDENT 211 (5th rev. ed. 1984,
original ed. 1940); ABRAHAM D. SOFAER, WAR, FOREIGN AFFAIRS AND CONSTITUTIONAL POWER
111-16 (1976); LOUIS FISHER, CONSTITUTIONAL CONFLICTS BETWEEN CONGRESS AND THE
PRESIDENT 16-17 (3rd rev. ed. 1991). See also ALEXANDER DECONDE, ENTANGLING ALLIANCE
227-29 (1958); ARTHUR M. SCHLESINGER, THE IMPERIAL PRESIDENCY, 18-20 (1973); Erwin
Chemerinsky, Controlling Inherent Presidential Power: Providing a Framework for Judicial
Review, 56 SO. CAL. L. REv. 863, 867-68 (1983); Michael D. Ramsey; Executive Agreements and
the (Non) treaty Power, 77 N.C.L.REv. 133,213-16 (1998); Jack Rakove, Making Foreign Policy- The View from 1787, in FOREIGN POLICY AND THE CONSTITUTION 17-18 (R. Goldwin & R. Licht
eds., 1990). James Madison and others have seen the debate as tuming largely on partisan politics.
See H. Jefferson Powell, The Founders and the President's Authority over Foreign Affairs, 40 W.
& M. L. REv. 1471, 1476 n.13 (1999)(quoting Madison); David Adler, The President's
Recognition Power, in THE CONSTITUTION AND THE CONDUCT OF AMERICAN FOREIGN POLICY 145
(D. Adler & L. George eds., 1996). The perception of impasse may have caused others to ignore
Pacificus and Helvidius.
See MICHAEL 1. GLENNON, CONSTITUTIONAL DIPLOMACY 247
(1990)(Iimiting discussion to single point on which Hamilton and Madison were in agreement);
John C. Yoo, The Continuation ofPolitics by Other Means: The Original Understanding of War
Powers, 84 CAL. L. REv. 167 (1996).
4For able discussions of the Neutrality Crisis, see HARRY AMMON, THE GENET MISSION (1973);
ALBERT HALL BOWMAN, THE STRUGGLE FOR NEUTRALITY ch. II·VI (1974); CHARLES R.
RITCHESON, AFTERMATH OF REVOLUTION ch. 14-15 (1969); DECONDE, supra note 3; STANLEY
ELKINS & ERIC McKITRICK, THE AGE OF FEDERALISM ch. VIII (1993). Two older studies are still
valuable. See CHARLES S. HYNEMAN, THE FIRST AMERICAN NEUTRALITY (1934) and CHARLES
MARION THOMAS, AMERICAN NEUTRALITY IN 1793 (1931).
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II. THE NEUTRALITY CRISIS OF 1793
The European war that caused the Neutrality Crisis began on February 1,
1793, but two months passed before firm news of the war reached America. The
transatlantic cable and radio lay far in the future, so all communication between
the two continents had to be entrusted to the vagaries of slow and unreliable
sailing ships. President Washington was at home in Mount Vernon when
Secretary of State Jefferson wrote him on April 7 that it was "extremely probable
that [France and Britain] are at actual war." The next day Secretary of Treasury
Hamilton wrote the President a similar letter. In response, Washington
immediately resolved to return to the capital in Philadelphia, and at the same time
he wrote Hamilton that he was determined "to maintain a strict neutrality." He
asked Hamilton and Jefferson how best to implement a policy of neutrality and
noted that he was already hearing of privateers being fitted out in American
ports. s
President Washington's determination to maintain a strict neutrality was
complicated by the fact that the country had a Treaty of Alliance and a Treaty of
Amity and Commerce with France dating from the Revolutionary War. Among
other things, the United States, in the Treaty of Alliance, "forever" guaranteed
French possessions in the West Indies from attack by all other powers. In
addition, the Treaty of Amity and Commerce granted French naval vessels and
privateers special rights during wars between France and other countries. These
special rights were to create serious problems. Finally, neutrality is a fairly
flexible concept, and different members of Washington's cabinet had conflicting
ideas concerning what neutrality entailed. Hamilton sought to emasculate the
French treaties and favored a strict, impartial neutrality that would, in effect,
favor Britain. Conversely, Jefferson wanted to give fuller scope to the treaties
and adopt a course of neutrality that tilted in France's favor. 6
The problems confronting President Washington and his cabinet were not
simply matters of abstract theory. Chief Justice John Marshall later remembered
that the outbreak of war in Europe
restored full vivacity to a flame, which a peace of ten years had not been able to
extinguish. A great majority of ·the American people deemed it criminal to
remain unconcerned spectators of a conflict between their ancient enemy and
republican France.

Edmond Genet, the new French ambassador, aggressively and publicly insisted
that the United States support France. Moreover the war itself quickly came to
America. A powerful French frigate and a flock of French privateers began
SSee Thomas Jefferson to George Washington (April 7, 1793), in 25 THE PAPERS OF THOMAS
JEFFERSON 518 (J. Catanzariti et al. eds., 1992); Alexander Hamilton to George Washington (April
8, 1793) and George Washington to Alexander Hamilton (April 12, 1793), in 14 THE PAPERS OF
ALEXANDER HAMILTON 295-96, 314-15 (H. Syrett & J. Cooke eds., 1969); George Washington to
Thomas Jefferson (April 12, 1793), in 25 THE PAPERS OF THOMAS JEFFERSON 541.
6See Treaty of Alliance, art. II (1778) (guarantee clause), in 2 TREATIES AND OTHER
INTERNATIONAL ACTS OF THE UNITED STATES OF AMERICA 35, 39-40 (H. Miller ed., 1931); Treaty
of Amity and Commerce, arts. 19 & 24 (1778) (privateers). See also THOMAS, supra note 4 ch. I;
BOWMAN, supra note 4 ch. 2.
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preying upon British shipping up and down the East Coast, and each day's
newspaper thrilled Americans with the exploits of Revolutionary France against
Britain, the "ancient enemy." American newspapers thundered, "[t]he cause of
France is the cause of man, and neutrality is desertion."7
The federal government had to resolve a myriad of legal issues most of
which involved the treaties with France. The provision in the Treaty of Alliance
requiring the United States to guarantee French possessions in the West Indies
from attack was particularly troubling because the British would inevitably attack
those islands. Although the French decided not to request American support
pursuant to the guarantee clause, Americans could not ignore the possibility that
changed circumstances might lead the French to seek support.8 Resolution of this
and other problems was further complicated by the fact that Congress was not in
session, which raised the issue of the extent of the President's constitutional
authority to take unilateral action.
Soon after President Washington arrived in Philadelphia, a cabinet meeting
was convened at his residence to consider some of the more important issues
implicated by the war. Jefferson immediately suspected that the President's
agenda for this important meeting had been written by Hamilton, and he was
probably correct. Hamilton used the meeting to launch a direct assault upon
Franco-American relations by arguing that the advent of a revolutionary
government in France gave the United States the right under international law to
suspend the treaties with France and even to "declare them forever null." The
Times of London liked this innovative use of Rebus sic stantibus, but the
argument was truly obnoxious to friends of liberty and the French Revolution.
Hamilton was arguing that the treaties were binding while France was ruled by a
King, but they were suspended by the advent of a republic. One American, who
mayor may not have heard about Hamilton's position, wrote: "If we were to help
France in any of her wanton wars, when under the old form of her government,
shall we remain unconcerned & guilty spectators when she fights for the dearest
rights of man?" This powerful argument soon appeared in the nation's
newspapers. 9 .
Rather than decide the issue at the Cabinet meeting, the President asked for
written opinions. Hamilton, with the blind support of Secretary of War Henry
Knox, concluded that the treaties could be suspended or declared void while
Jefferson and Attorney General Edmond Randolph opined that the treaties
remained in full force. At a subsequent cabinet meeting, President Washington
resolved the issue against Hamilton. Washington assured Jefferson that "he had
75 JOHN MARSHALL, THE LIFE OF GEORGE WASHINGTON 8 (1832); [PHILADELPHIA] NATIONAL
GAZETTE, May 15, 1793.
8See AMMON, supra note 4, at 28. For the specific concern about changed circumstances, see James
Madison to Thomas Jefferson (June 13, 1793), in 15 THE PAPERS OF JAMES MADISON 28-30 (T.
Mason et. al. cds., 1985).
9See LONDON TIMES, Aug. 22, 1793; Jean Badollet to Albert Gallatin (June 6, 1793), in ALBERT
GALLATIN PAPERS, (New York Historical Society). Accord, The Rights of Man, NEW YORK
JOURNAL & PATRIOTIC REGISTER, Aug. 10, 1793; Secretarius, [PHILADELPHIA] NATIONAL GAZETTE,
Aug. 10, 1793. For the agenda and Jefferson's suspicion, see George Washington to the Cabinet
(April 18, 1793), in 25 THE PAPERS OF THOMAS JEFFERSON 568-70 and Jefferson's Notes on
Washington's Questions (May 6, 1793), in 25 THE PAPERS OF THOMAS JEFFERSON 665-67.
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never had a doubt about the validity of the treaty: but that since a question had
been suggested he thought it ought to be considered."10
At the ftrst cabinet meeting, Hamilton also argued that the President should
issue a formal proclamation of neutrality, which Jefferson opposed on prudential
and legal grounds. Jefferson believed "that a declaration of neutrality was a
declaration there should be no war, to which the executive was not competent."
Only the Congress could decide whether or not the nation should go to war. The
other members of the cabinet persuaded Jefferson that the President needed to
remind Americans that the country was at peace and that our citizens should
refrain from attacking British interests. In response, Jefferson acquiesced in a
proclamation but stipulated that the proclamation should not use the word
neutrality, which was freighted with legal implications.
Following this
agreement, a proclamation drafted by the Attorney General was published to the
nation. Although the word neutrality was not used, the proclamation was then
and has always been viewed as a proclamation of neutrality. I I
Jefferson confided to his friend and ally James Madison, "I fear that a fair
neutrality will prove a disagreeable pill to our friends, tho' necessary to keep us
out of the calamities of a war." His prediction that neutrality would "prove a
disagreeable pill" immediately came to pass. Almost as soon as the Neutrality
Proclamation was published, critics began assailing it as ungrateful to the country
that so recently had provided crucial assistance in the revolution against Great
Britain. The critics went on to insist that the Proclamation was unwise and even
illegal. In early June, a particularly virulent series of open letters addressed
specifically to the "President of the United States" and written under the
pseudonym, Veritas, was published in the capital. Veritas I complained that the
Proclamation "has the appearance of double dealing [and] savours of
monarchical mystery or court intrigue." In subsequent letters Veritas attacked
the "court satellites [who] may have deceived" the President. These "satelites"
were "interested and designing men." Finally, Veritas asked the President
"whether you consider yourself vested with legal powers to annul solemn treaties
by proclamation." Veritas believed that Congress should "be speedily convened
[to] let all branches of the government unite their councils and their efforts for
the promotion of the public good."12
Io,.homas Jefferson's 'Opinion on the Treaties with France (April 28, 1793), in 25 THE PAPERS OF
THOMAS JEFFERSON 608 (quoting Hamilton's position); Thomas Jefferson's Notes on Washington's
Questions (May 6, 1793), in 25 THE PAPERS OF THOMAS JEFFERSON 655-67. The issue is covered in
a detailed Editorial Note, in 25 THE PAPERS OF THOMAS JEFFERSON 597-602. For Hamilton's and
Jefferson's opinions, see 25 THE PAPERS OF THOMAS JEFFERSON 608-19 and 14 THE PAPERS OF
ALEXANDER HAMILTON 367-96.
IISee Thomas Jefferson to James Madison (June 23, 1793), in 26 THE PAPERS OF THOMAS
JEFFERSON 346. Accord Thomas Jefferson to James Monroe (July 14, 1793), in 26 THE PAPERS OF
THOMAS JEFFERSON 501-03. See also Thomas Jefferson's Cabinet Opinion (April 19, 1793), in 25
THE PAPERS OF THOMAS JEFFERSON 570-71. Jefferson had reached this conclusion before he knew
for certain that war had broken out in Europe. See Thomas Jefferson to James Madison (March 24,
1793), in 25 THE PAPERS OF THOMAS JEFFERSON 442-43.
12See Thomas Jefferson to James Madison (April 28, 1793), in 25 THE PAPERS OF THOMAS
JEFFERSON 619-20. For Veritas, see [PHILADELPHIA] NATIONAL GAZETTE, June 1,5,8, & 12, 1793.
For other, less virulent attacks on neutrality and the Proclamation, see To the President of the
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III. PACIFICUS: THE "EXECUTIVE POWER" CLAUSE
Hamilton quickly responded to Veritas and other critics of the Proclamation.
In a series of seven newspaper essays, written under the pseudonym Pacificus,
which means Peacemaker, he presented a comprehensive defense of the
President's action. Although Hamilton used a pseudonym, his authorship of the
essays was widely known and even reported in newspapers. All but one of the
essays adqressed issues of little or no lasting significance, but the wisdom of his
Pacificus No. J is as valuable two centuries later as it was the day he penned it.
In the first essay,' Hamilton carefully explained the President's constitutional
authority to issue the Neutrality Proclamation. 1J
Hamilton's analysis is a careful and lucid argument that is firmly grounded in
the structure and actual words of the Constitution. He explains exactly how the
Constitution enables the Executive Branch to formulate and implement an
effective foreign policy. Hamilton also forthrightly addresses the apparent
conflict in the Constitution between the President's and the Congress's powers
over foreign affairs. He saw that the Executive and Legislative Branches have
overlapping or concurrent powers, and he explained the practical significance of
these concurrent powers. Pacificus No. J specifically addressed the objection by
Verita~ and others that the Neutrality ProClamation was made by the President
without lawful authority. Hamilton explained that the Proclamation was made
simply to announce to the countries at war that the United States "is in the
condition of a Nation at Peace with the belligerent parties, and under no
obligations of Treaty, to become an associate in the war with either ofthent." At
the same time, the Proclamation informed American citizens of the United
States' status as a neutral country ~nd warned American citizens not to violate
the nation's duties of neutrality. "This, and no more," wrote Hamilton, "is
conceived to be the true import of a Proclamation of Neutrality."'4
Hamilton agreed that the Treaty of Alliance required the United States to go
to war under certain circumstances. But he believed and explained in subsequent
installments of his Pacificus essays that as a matter of what today we call
international law, the present war did not trigger the Treaty's guarantee clause.
In other words, "the Proclamation is virtually a manifestation of the sense of the
United Sates, [PHILADELPHIA] NATIONAL GAZETTE, May 15, 1793 (but not signed Veritas); An
American, id., June 12, 1793. See also It Is At All Time the Privilege, [PHILADELPHIA] NATIONAL
GAZETTE, Aug. 7, 1793 (reprinted from a New York paper). The final Veri/as. published on June

12, may be from the pen of a different author. Its heading and writing style is different from the
first three pieces. We do not know Veritas's identity. Ambassador Genet foolishly thought the
essays were written by Thomas Jefferson, while Jefferson, in a fit of paranoia, believed that they
were written by one of Hamilton's minions to tum President Washington against the pro-French
cause. See AMMON supra note 4, at 78.
IJSee NEW YORK JOURNAL & PATRIOTIC REGISTER, July 31, 1793. See also A Democrat,
[PHILADELPHIA] NATIONAL GAZETTE, Aug. 14, 1793.
Pacificus Nos. 2 & 3 dealt with the
interpretative problem of whether, as a matter of international law, the specific Guarantee Clause in
the Treaty of Alliance obligated the United States to go to war. Pacificus Nos. 4-6 advanced
reasons of prudence and policy for not going to war. In Pacificus No.7, Hamilton explained the
reasons of prudence and policy that induced the President to issue the Proclamation sooner rather
than later.
14See Pacificus No. I, in 15 THE PAPERS OF ALEXANDER HAMILTON 34 (emphasis in original).

HeinOnline -- 28 N. Ky. L. Rev. 617 (2001)

618

NORTHERN KENTUCKY LAW REVIEW

[VOL. 28:3

Government that the United States are, under the circumstances of the case, not
bound to execute the clause of Guarantee."IS
Having carefully stated the design, and purpose of the Proclamation, he began
a methodical yet incisive analysis of the President's constitutional authority.
Clearly "the affairs of this country with foreign nations is confided to the
Government of the United States." Therefore, the inquiry must be which branch
ofthe federal government is the "proper one to make a declaration of Neutrality."
Hamilton obviously thought the Executive was the proper branch, and he initially
supported this proposition by a logical process of elimination. 16
Hamilton argued that neither the Legislative Department nor the Judicial was
empowered to make a declaration of rieutrality and that the power, therefore ,
must as a matter of logic reside in the Executive Department. He noted the
obvious fact that the judicial power is limited to the adjudication of "litigated
cases" and plainly did not extend to making a declaration of neutrality. As for
the Legislative Department, Congress "is not the organ of intercourse between
the United States and foreign Nations." Nor does its power extend to "making
[or] interpreting Treaties." Therefore Congress is "not naturally that Organ of
Government which is to pronounce the existing condition of the Nation, with
regard to foreign Powers."17
While Hamilton's restrictive reading of the judicial power is almost selfevidently correct,18 his cursory analysis of congressional power is not persuasive
and amounts almost to a slight of hand. The problem is that the Constitution
explicitly vests the Congress with extensive foreign affairs powers. Congress is
to "provide for the common Defense and general Welfare of the United States...;
To regulate Commerce with foreign Nations...; To define and punish...Offenses
against the Law of Nations;,.. [and] To declare War." In addition, Congress has
general supplemental authority under the Constitution's "necessary and proper"
clause, which Hamilton already had famously construed as broadly as possible.
These provisions obviously comprehend extensive foreign relations powers
including the power to make a declaration of neutrality. Indeed since the time of
the Neutrality Crisis, Congress generally has been the branch that declares the
nation's neutrality .19
IS/d. at 36 (emphasis in original). Hamilton's view of the Guarantee Clause is presented in
Pacificus Nos. 2 & 3, in 15 THE PAPERS OF ALEXANDER HAMILTON 55-63, 65-69. Veritas had
contended that the Proclamation violated provisions ofthe Treaty of Amity and Commerce dealing
with "prizes brought into our ports by the French cruisers." See Veritas No. /ll, [PHILADELPHIA]
NATIONAL GAZETTE, June 8, 1793. Hamilton took the same tack toward these charges as he did
with the Guarantee Clause. He denied that the Treaty was being violated. See Pacificus No. I, in
15 THE PAPERS OF ALEXANDER HAMILTON 34-35.
16See Pacificus No. I, in 15 THE PAPERS OF ALEXANDER HAMILTON 36-37.
17/d. at 37-38 (emphasis in original).
I~he limitation of judicial power to judicial cases and controversies has come to be a sacred tenet
of constitutional law. The early justices, however, frequently wrote advisory opinions for the
executive branch in the form of private letters and published grand jury charges. See WILLIAM R.
CASTO, THE SUPREME COURT IN THE EARLY REpUBLIC 75-82, 126-29, & 178-83 (1995). See also
STEWART JAY, MOST HUMBLE SERVANTS (1997).
'
19U.S. CONST., art. I, § 8; Alexander Hamilton, Opinion on the Constitutionality of an Act to
Establish a Bank (1791), in 8 THE PAPERS OF ALEXANDER HAMILTON 97; see generally HENKIN,
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Fortunately for Hamilton, lack of congressional authority was not a sine qua

non for his analysis. One of his key insights was that Congress and the President
have concurrent powers over many aspects of foreign relations. 20 Under the
theory of concurrent powers, lack of congressional authority was not necessary,
but proof of presidential authority was essential.
Hamilton began his analysis of Presidential authority by stating that as a
general proposition a proclamation of neutrality falls naturally within the purview
of the Executive Department. Anticipating a famous speech by John Marshall,
Hamilton noted that the executive is "the organ of intercourse between the
Nation and foreign Nations." Moreover the executive must interpret and enforce
laws, including treaties. Finally the President as Commander-in-Chief "is
charged with the command and application of Public Force." These conclusory
assertions were presented to introduce and not to conclude his analysis. 2 \
Like all good lawyers, Hamilton began his detailed analysis with the words
of the document that he was construing. Needless to say he found confirmation
of his natural reading of the President's authority in the words of the
Constitution. The crucial language is the opening sentence of Article II: "The
executive Power shall be vested in a President of the United States of America."
Thus Hamilton rejected the notion that these words are not a significant grant of
power.
To the contrary, the opening sentence was the Constitution's
fundamental grant of Presidential power. Hamilton explained that a general grant
was necessary due to "the difficulty of a complete and perfect specification of all
the cases of Executive authority. "22
As a matter of textual analysis, the most significant objection to Hamilton's
emphasis upon the "executive Power". clause is the embarrassing fact that the
second and third sections of Article II contain lists of specific Presidential powers
and duties. If the "executive Power" clause is a general grant of authority, these
specific provisions seem redundant. Hamilton took this objection seriously and
pointed out that Article I contained a roughly parallel grant of legislative powers.
The express language of Article I, however, vests Congress only with the
"Legislative powers herein granted." In contrast, the "executive Power" clause
in Article II is a flat grant of executive power that is not expressly limited to the
specific "powers herein granted."23
supra note 3, ch. III. As a matter of practice, subsequent declarations of neutrality generally have
come from the Congress. See HENKIN, supra note 3, at 43, 77, & 78.
20See infra notes 48-51 and accompanying text.
21See Pacificus No. I, in J5 THE PAPERS OF ALEXANDER HAMILTON 38 (emphasis in original). For
Marshall's speech, see John Marshall, Speech of March 7, 1800, in 4 THE PAPERS OF JOHN
MARSHALL 82 (C. Cullen & L. Tobias eds., 1984). The extent to which the President's power to
communicate with foreign governments includes a power to make substantive decisions is not
entirely clear. See HENKIN, supra note 3, at 41-45. For a convenient summary of early incidents
involving the President's exclusive power to communicate with foreign governments, see David P.
Currie, The Constitution in Congress: The Third Congress. /793-/795,63 U. CHI. L. REv. 1,6-7
n.19 (1996).
22See Pacificus No. I, in 15 THE PAPERS OF ALEXANDER HAMILTON 38-39.
23See Pacificus No. /, in 15 THE PAPERS OF ALEXANDER HAMILTON 39. See also Kansas v.
Colorado, 206 U.S. 46, 81-83 (1907), discussed in EDWARD S. CORWIN, THE PRESIDENT'S CONTROL
OF FOREIGN RELATIONS 30-32 (1917). What the Constitutional Convention actually may have
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In other words, the Constitution's specific grants of executive power are
indeed redundant or as Hamilton more elegantly explained,
The enumeration [of specific executive powers and duties] ought rather
therefore to be considered as intended by way of greater caution, to specify and
regulate the principal articles implied in the defmition of Executive Power;
leaving the rest to flow from the general grant of that power.

The general grant, itself, should be "interpreted in conformity to other parts of
the Constitution and to the principles of free government."24
In addition to this textual analysis, Hamilton pointed to a significant
legislative precedent that supported his expansive view of the Constitution's
general grant of executive power. In a brief, three-sentence paragraph, he
alluded to the 1789 debate in Congress over the President's constitutional
authority to remove cabinet officers. Although the Constitution specifically
addresses the appointment of officers, it is silent on their removal. In the
decision of 1789, some congressmen - most notably James Madison - argued
that the "executive Power" clause gave the President the power to remove
officers, and the Congress passed legislation providing or recognizing a
Presidential removal power. Relying upon this legislative decision, Hamilton
noted that his analysis of the "executive Power" clause is a "mode of construing
the Constitution [that] has indeed been recognized by Congress in formal acts,
upon full consideration and debate."2s
intended by this difference between Art. I and Art. II is unknown. See SOFAER, supra note 3, at 37.
24See Pacificus No. J, in 15 THE PAPERS OF ALEXANDER HAMILTON 39. When Hamilton wrote that
the grant of executive powers should be "interpreted in conformity to other parts of the
Constitution," he had in mind "the exceptions and qualifications which are expressed in the
instrument." Id. (emphasis in original). He specifically had in mind treaty powers and war powers,
which ordinarily would have been viewed as executive powers but which were partially or
completely vested in the Senate and Congress by express constitutional provision. Hamilton also
understood that the Senate's power to approve appointments was another exception or qualification
to a power that otherwise would have been viewed as executive. Id. at 39.
2SSee Pacificus No. J, in 15 THE PAPERS OF ALEXANDER HAMILTON 40. See also FISHER, supra note
3, at 54-58 (discussing the "decision of 1789"). For Madison's analysis in those debates, see II
DOCUMENTARY HISTORY OF THE FIRST FEDERAL CONGRESS OF THE UNITED STATES OF AMERICA:
DEBATES IN THE HOUSE OF REPRESENTATIVES 845-47, 895-97, & 921-23 (Charlene Bickford et al.
eds., 1992) (debates of June 16 & 17, 1789). Hamilton did not emphasize this removal precedent,
perhaps because when he wrote as Publius. he took the position that consent of the Senate "would
be necessary to displace as well as to appoint." See FEDERALIST No. 77, 515 (J. Cooke ed. 1961)
(Hamilton). Publius and Pacificus are not necessarily in conflict on this point. Hamilton stated in
Pacificus that the Constitution's general grant of executive powers is subject ''to the exceptions and
qualifications which are expressed in the instrument." Pacificus No. J, in 15 THE PAPERS OF
ALEXANDER HAMILTON 39 (emphasis in original). If Hamilton, writing as Publius, believed that
Senate consent to removal was implicit in the Senate's express power to approve appointments,
then Publius is not in conflict with Pacificus. In any event, Congress' intervening decision that the
Senate's consent was not necessary should properly have affected Hamilton's views of the matter.
Perhaps Hamilton changed his mind on this issue, or perhaps he simply recognized that his original
idea had been rejected by Congress. Other capable Founders fully accepted the use of
congressional practice as legitimate precedent in fleshing out the meaning of the Constitution. See
Mark Killenbeck, Pursuing the Great Experiment: Reserved Powers in a Post-Ratification.
Compound Republic, 1999 SUP. Cr. REv. 81, 124-27 (2000) (discussing Madison and Marshall).
If Hamilton changed his mind, Madison experienced a similar intellectual journey with respect
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Having established the President's general executive authority, Hamilton
turned to the problem of Congress's war powers. At first glance, a declaration of
neutrality seems the very opposite of a declaration of war and, therefore, does not
implicate war powers. Hamilton, however, accepted that the legislative power to
declare war "includes the right of judging whether the Nation be under
obligations to make War or not." This expansive reading of the legislative power
to declare war would embrace a declaration of neutrality. In addressing the idea
of judging whether the nation should make war· or not, Hamilton was not
indulging in theoretical speculation. The guarantee clause in the Treaty of
Alliance with France appeared to oblige the United States to go to war.
Hamilton, however, was arguing that, at least at the outset, the President was
empowered to judge for himself the nation's obligations. 26
Hamilton believed that the "executive Power" clause, standing alone gave the
President authority to make this determination, but he bolstered his analysis by
noting that the Constitution expressly obligates the President to take care that
federal laws, including treaties, are "faithfully executed." As part of this
obligation, the President inevitably must interpret the laws to determine their
meaning. For .example, the Treaty of Amity and Commerce gave France a
number of privileges, and Hamilton reasoned that
the necessary consequences of this is, that the Executive must judge what are the
proper bounds of those privileges - what rights are given to other nations by our
treaties with them - what rights the law of Nature and Nations gives and our
treaties permit, in respect to those Nations with whom we have no treaties.

Hamilton envisioned a broad authority that extended to determining all "the
reciprocal rights and obligations of the United States & of all & each of the
powers at War." Hamilton understood that the Neutrality Proclamation could be
justified solely on the President's duty to see that the laws are "faithfully
executed," and he briefly noted this alternative analysis at the end of Pacificus
No. 1. 27
to the President's removal power. In 1789, when the Congress was debating the issue, Madison
confessed that "At first glance he had imagined that the same power which appointed officers
should have the right of displacing them. This was a plausible idea." But upon exploring the
matter further, he concluded that the "executive Power" clause gave the President the power to
remove officers and the Senate's approval power should not be expanded to include an implicit
right to control the President's power to remove. See 11 DOCUMENTARY HISTORY OF THE FIRST
FEDERAL CONGRESS OF THE UNITED STATES OF AMERICA:
DEBATES IN THE HOUSE OF
REPRESENTATIVES 846,895,921. (Charlene Bickford et al. eds., 1992).
26See Pacificus No. J, in 15 THE PAPERS OF ALEXANDER HAMILTON 40 (emphasis added).
27See U.S. CONST., art. II, § 3; Pacificus No. J, in 15 THE PAPERS OF ALEXANDER HAMILTON 41-43
(alternative analysis). Hamilton's decision to de-emphasize his alternative argument exemplifies
his superior talents as an attorney/advisor. Everyone who has advised clients - especially clients in
government - on significant matters, has encountered situations in which a proposed course of
action may be justified by two different or alternative analyses. Of course, the belt-and-suspenders
approach is the only way to go in this situation, but there is a tendency to avoid personal
responsibility by placing equal emphasis on each analysis. The result is unfocused - perhaps even
confusing - advice that has an aura of indecision. Hamilton fought this tendency and clearly
emphasized the "executive Power" clause. Being a gifted attorney/advisor, he knew that his
"client," the President and future Presidents, would encounter future questions of authority in
which the treaty interpretation approach would not be available. With an eye to unforeseeable
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Hamilton advanced another argument that can be supported by reference to
the words of the Constitution. He clearly believed that only Congress could
declare war, and he understood this power to include an authority to judge
whether the nation should make war or not. The.power to make war is explicit,
but the power to decide not to go to war is implicit. Hamilton believed that the
implicit congressional power to reject war did not exclude the President from
preliminarily deciding that the nation was not obliged by treaty to go to war and
consequently to take executive action to preserve peace. In Hamilton's words,
If the Legislature have a right to make war on the one hand - it is on the other
the duty of the Executive to preserve Peace till war is declared; and in fulfilling
that duty, it must necessarily possess a right of judging what is the nature of the
obligations which the treaties of the Country impose on the Government; and
when in pursuance of this right it has concluded that there is nothing in them
inconsistent with a state of neutrality, it becomes both its province and its duty
to enforce the laws incident to that state of the Nation.

In short, there was nothing wrong with the President taking unilateral steps to
preserve the status quo ofpeace. 28
If Hamilton had concluded Pacificus No. 1 at this point, Helvidius might
never have been written. But Hamilton insisted on reiterating his argument that
the change of government in France had suspended the French treaties. When he
had made the argument in cabinet, Washington, Jefferson, and Randolph handed
him his head. Still smarting from his defeat, Hamilton could not resist parading
his rejected idea before the public. It was, "Once more unto the breach, dear
Friends." Hamilton again insisted that the change of government suspended the
treaties and that the President had the power to revive the treaties or not by
acknowledging the new French government or not. But Harfleur was not to be
carried. Hamilton's pet theory of suspension was a forlorn hope that had already
been repulsed by the President and has never gained footing in the United States
as a legitimate principle of intemationallaw.29

future questions, Hamilton chose to emphasize the "executive Power" clause because it was the
more "broad and comprehensive ground." See Pacificus No. J, in 15 THE PAPERS OF ALEXANDER
HAMILTON 41-43.
28See Pacificus No. I, in 15 THE PAPERS OF ALEXANDER HAMILTON 40. (emphasis in original). The
seed of this idea may have come from a critic of the Neutrality Proclamation who seemed to
concede that the President could "enjoin peace until the nation thro' its representatives, should have
declared its sense." To the President ofthe United States, supra note 12. See also Pacificus No. J,
in 15 THE PAPERS OF ALEXANDER HAMILTON 42. Whether Hamilton intended to advance the
distinction between an express Congressional power to declare war and an implicit power not to
declare war is unclear. Nevertheless the distinction seems to be present in a passage in which
Hamilton alludes to "the distribution of powers.... of our constitution" and finnly states that the
"Legislature alone can interrupt those blessings [of peace], by placing the Nation in a state of War."
Id.
29See Pacificus No. J, in 15 THE PAPERS OF ALEXANDER HAMILTON 41-42. For the consistent
rejection over the last two' centuries of Hamilton's· expansive vision of Rebus sic stantibus, see
RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES § 208 (1987); 2

DIGEST OF INTERNATIONAL LAW 771-78 (M. Whiteman ed. 1963); 5 DIGEST OF INTERNATIONAL
LA W 512 (G. Hackworth ed. 1943). See also VIENNA CONVENTION ON THE LAW OF TREATIES ART.
62 (1969), reprinted in 63 AM. J. INT'L L. 875, 894-95 (1969).
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IV. HELVIDIUS: THE "EXECUTIVE POWER" CLAUSE

As soon as Pacificus No. 1 was published, Thomas Jefferson angrily attacked
the essay in a letter to James Madison. Jefferson did not seriously object to the
Proclamation, itself. He had agreed to it in cabinet and told Madison that the
proper basis for the Proclamation had been explained in an earlier essay, which
Jefferson presumed was written by Attorney General Randolph. According to
Randolph, when foreign nations engage in war, it is the duty of the United States
"to pursue a peaceful line of conduct; unless some treaty [required otherwise]."
Randolph then noted that the Treaty of Alliance "as things stood at the time of'
the Proclamation could not be construed as requiring the United States to go to
war. Presumably he was referring to the fact that Britain had yet to attack any of
the French possessions in the West Indies. Moreover, communications from the
French government indicated that the United States was not "expected [by the
French] to participate in the war." Jefferson did not object to this weak, "milk
and water-view" of the Proclamation, but he emphatically disagreed with some
"heresies" embedded in Hamilton's elaborate essay.30
In the letter to Madison, Jefferson pointed to three specific "heresies." The
first two heresies related to the status of the Treaty of Alliance. Jefferson
objected to the specific claim that "we are not bound to execute the guarantee,"
and he opposed the more general claim that "until the new [French] government
is acknowledged the treaties are of course suspended." The third heresy was the
idea that the executive was competent "to declare neutrality (that being
understood to respect the future)." Jefferson did not believe that a President could
unilaterally bind the country to a continuing course of neutrality that would
extend into the "future." He thought that these battles had been fought and won
in the cabinet, and he was incensed that Hamilton was trying to read his heresies
into the President's Proclamation. In a cabinet meeting five months later,
Jefferson reiterated these same objections to Hamilton's position.31
Jefferson broadly hinted that Madison should refute Hamilton's arguments:
"But is it not a miserable thing that the three heresies... should pass...
unanswered?" When Madison did not take the hint,. Jefferson made his wishes
utterly clear. In a subsequent letter, he urged, "For god's sake, my dear Sir, take
30See Thomas Jefferson to James Madison (June 29, 1793), in 26 THE PAPERS OF THOMAS
JEFFERSON 40 I, 403-04. .See also, supra notes 9-10. Except for the word, "heresies," all the
quotations in the text accompanying the present footnote are from When Foreign Nations Engage
in War, DUNLAP'S AMERICAN DAILY [PHILADELPHIA] ADVERTISER, April 29, 1793, discussed in 26

THE PAPERS OF THOMAS JEFFERSON 404. During cabinet deliberations seven months later,
Randolph reiterated the position taken in the April 29 article in DUNLAP'S AMERICAN DAILY
[PHILADELPHIA] ADVERTISER. See Jefferson's Notes of Cabinet Meetings (Nov. 8 & 18, 1793), in
27 THE PAPERS OF THOMAS JEFFERSON 399-401.
31See Thomas Jefferson to James Madison (June 29, 1793; post script: June 30), in 26 THE PAPERS
OF THOMAS JEFFERSON 401-04 (emphasis in original); Jefferson's Notes of Cabinet Meetings (Nov.
8 & 18, 1793), in 27 THE PAPERS OF THOMAS JEFFERSON 399-401. Jefferson believed that
Hamilton's general argument on the suspension of the treaties and the pretention that the President
had some degree of war powers were the more serious of the three heresies. He agreed that there
were serious doubts whether the specific clause of guarantee was applicable. See Thomas
Jefferson, Opinion on the Treaties with France (April 28, 1793), in 25 THE PAPERS OF THOMAS
JEFFERSON 608, 610-11.
.
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up your pen, select the most striking heresies, and cut him to pieces in the face of
the public."32
Madison was reluctant to assume the task, but he could not refuse such a
direct request. He was at his rural estate of Montpelier, and he worried that he
did not have access to an adequate library of international law materials.
Moreover, he did not have a clear understanding of what compromises had been
reached "behind the curtain" in cabinet or how far the President was "actually
committed" to all of Hamilton's ideas. Ever the practical politician, Madison
was particularly worried that his lack of detailed insider's knowledge might lead
him to make "vulnerable assertions or suppositions which might give occasion to
triumphant replies."33
Even after Madison took pen in hand, his reluctance to enter the fray did not
abate. He frankly confided to Jefferson, "I can truly say I find it the most grating
[task] I ever experienced." Although Hamilton's essay was straightforward and
easily understood, Madison decided to write a technical and complex reply. He
believed, "None but intelligent readers will enter into such a controversy, and to
their minds [my reply] ought principally be accommodated." He chose to
publish his thoughts under the pseudonym, Helvidius, a Roman senator who had
vigorously challenged the aggrandizement of imperial power.34
After a preliminary ad hominem attack upon Pacificus, whom Madison knew
to be Alexander Hamilton, Madison explained the specific objectives of his
essays. His purpose obviously was to address the heresies that had infuriated
Jefferson. Madison restated the heresies by describing them as,
the extraordinary doctrine that the powers of making war and treaties, are in
their nature executive; and therefore comprehended in the [Constitution's]
general grant of executive power, where not specially and strictly excepted out
of the grant.

A refutation of the "extraordinary doctrine" that the President had unilateral
constitutional authority to make treaties would address Jefferson's concerns that
Hamilton sought to establish the President's right to effect a unilateral suspension
or alteration of the French Treaties. Similarly, refuting the claim of unilateral
Presidential authority to make war would address Jefferson's objection to the
notion that the President was competent to make a declaration of neutrality that
would preclude the nation from going to war. In the first four Helvidius essays,
Madison addressed the general question of Presidential power to make war and
treaties, and in the final essay he turned to the guarantee clause. 3s
32Thomas Jefferson to James Madison (June 29, 1793; postscript: June 30), in 26 THE PAPERS OF
THOMAS JEFFERSON 401-04; Thomas Jefferson to James Madison (July 7, 1793), in 26 THE PAPERS
OF THOMAS JEFFERSON 443-44.
33James Madison to Thomas Jefferson (July 22,1793), in 15 THE PAPERS OF JAMES MADISON 46-47.
See also James Madison to Thomas Jefferson (July 30, 1793), in 15 THE PAPERS OF JAMES
MADISON 48-49.
34See James Madison to Thomas Jefferson (July 30, 1793), in 15 THE PAPERS OF JAMES MADISON
48-49. See also James Madison to Thomas Jefferson (July 22, 1793), in 15 THE PAPERS OF JAMES
MADISON 46-47. For Helvidius Priscus, see 3 A DICTIONARY OF GREEK AND ROMAN BIOGRAPHY
AND MYTHOLOGY 526-27 (W. Smith ed. 1844; AMS reprint 1967).
3SSee Helvidius No. I, in 15 THE PAPERS OF JAMES MADISON 66-67. See also Helvidius No.4, in 15
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In other words, Madison did not write Helvidius as a general discourse upon
the scope of the President's executive power. Instead his goals were relatively
narrow. Insofar as the Constitution was concerned, his sole purpose was to
address the President's power to make war and to make treaties. He explicitly
stated his narrow objective in Helvidius No. 1 and restated the objective in each
of the subsequent essays. A failure to perceive the limited nature of Madison's
arguments was a source of confusion in the twentieth century. From the
beginning of the century to the end, virtually everyone assumed that Madison
was attempting to present a complete refutation of Hamilton's general theory.
He was not. 36

THE PAPERS OF JAMES MADISON 106. The Pacificus essays, according to Madison, had been "read
with singular pleasure and applause, by the foreigners and degenerate citizens among us, who hate
our republic government, and the French revolution." Helvidius No. /, in 15 THE PAPERS OF JAMES
MADISON 66-67. A Democrat, written by someone else, obliquely referred to Pacificus as "the
head of our financiering department" and charged that Pacificus was acting under
"INSTRUCTIONS" from Lord Dorchester, the Governor-General of Canada. A Democrat.·
[PHILADELPHIA] NATIONAL GAZETTE, Aug. 14, 1793.
(reprinted from the INDEPENDENT
CHRONICLE). Notwithstanding Madison's attack on Pacificus, Madison assured his readers that he
had no disrespect for George Washington. ''The present chief magistrate has not a fellow-citizen,
who is penetrated with deeper respect for his merits, or feels a purer solitude for his glory."
Helvidius No. I, in 15 THE PAPERS OF JAMES MADISON 66-67.
36See Helvidius No. /, in 15 THE PAPERS OF JAMES MADISON 67, 72-73; Helvidius No.2, in 15 THE
PAPERS OF JAMES MADISON 80; Helvidius No.3, in 15 THE PAPERS OF JAMES MADISON 95;
Helvidius No.4, in 15 THE PAPERS OF JAMES MADISON 106; Helvidius No.5. in 15 THE PAPERS OF
JAMES MADISON 113.
At the beginning of the century, Edward Corwin criticized Helvidius for "its negative
character, its failure to suggest either a logical or a practicable construction of the Constitution to
take the place of the one it combats." EDWARD CORWIN, THE PRESIDENT'S CONTROL OF FOREIGN
RELATIONS 28 (1917). See also ARTHUR SCHLESINGER, THE IMPERIAL PRESIDENCY 18 (1973);
SOFAER, supra note 3, at 114; Ramsey, supra note 3, at 214-15. But Corwin missed the target.
Madison sought only to refute the specific and relatively narrow heresies that the President had
unilateral powers to make wars and treaties. Therefore, Helvidius is necessarily negative.
At mid-century, Robert Jackson noted that Hamilton and Madison "largely cancel each other."
See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579,634 (Jackson, J., concurring). At the
end of the century, Louis Henkin wrote that when Hamilton insisted that "the 'Executive Power'
clause constitutes a large grant of power," Madison "challenged" him. See HENKIN, supra note 3,
at 39-40. Accord Rakove, supra note 3, at 17-18; Chemerinsky, supra note 3, at 867-68; Ramsey,
supra note 3 at 213-16. But Madison never challenged Hamilton's general theory of executive
power, and Hamilton never challenged Madison's specific argument that the President lacked
unilateral power to make treaties and wars.
Professor Leonard Levy also failed to understand the limited scope of Madison's project in
Helvidius. but instead of simply noting that Madison challenged Hamilton's general theory,
Professor Levy concluded that Madison "demolished" Hamilton's analysis. See LEONARD W.
LEVY, ORIGINAL INTENT AND THE FRAMERS' CONSTITUTION 51-52 (1998).
Some scholars have noticed the fact that Helvidius is quite narrowly focused upon war powers
and making treaties, but they have not addressed or have given only slight attention to the
consequence that Helvidius and Pacificus are in substantial agreement rather than in flat
disagreement. See RICHARD Loss, THE MODERN THEORY OF PRESIDENTIAL POWER (1990)
(emphasizing the concept of virtue as a limit upon Presidential power); CLINTON ROSSITER,
ALEXANDER HAMILTON AND THE CONSTITUTION 327 n.106 (1964); David Currie, The Constitution
in Congress: The Third Congress. 1793-1795,63 U. CHI. L. REv. 1,8-9 n.27 (1996).
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The disconnect between Helvidius and Pacificus is self-evident. The two
essayists never joined issue. Hamilton did not dispute Madison's assertion that
the President lacks constitutional authority to make war. To the contrary, he
stated and restated in Pacificus and on other occasions that only Congress is
constitutionally empowered to "transfer the nation from a state of Peace to a state
of War." Similarly, Hamilton never contended that the President had unilateral
power to remove the guarantee clause from the Treaty of Alliance. Instead
Hamilton argued that under recognized principles of international law, the United
States are "under the circumstances of the case, not bound" by the guarantee
clause. Hamilton's position was based upon a plausible interpretation of the
clause's legal import rather than unilateral Presidential power to ignore or reWrite
the clause. Similarly neither Madison nor Jefferson ever disputed Hamilton's
assertion in Pacificus that the "executive Power" clause was a significant general
grant of authority. To the contrary, there is general agreement that Jefferson's
and Madison's words and actions on other occasions indicate that they agreed
with Hamilton's broad theory of executive power. 37
One of the several self-evident points that Hamilton made in Pacificus was
the simple fact that the phrase "executive Power" was not cut from whole cloth at
the Constitutional Convention. The phrase had a well-known (albeit amorphous)
meaning. In Europe, the executive power was wielded by Kings and in the field
of foreign affairs that power was quite broad. Madison urged that the Western
European understanding should be rejected becauSe it was not really focused on
the concept of separation of powers and Europeans had "their eyes too much on
monarchical governments, where all powers are confounded in the sovereignty of
the prince." If Madison is making the prudential point that a republic should
avoid the undiscriminating adoption of a concept inevitably imbued with
monarchial values, his point is well taken. In contrast, Madison could not
possibly have meant that the Americans who framed and ratified the Constitution
understood the phrase "executive Power" as a concept unrelated to their common
European heritage. Madison's rejection of the European understanding of the
concept of executive power must be read in context. He was speaking
specifically about executive power to make treaties and wage war. Given the
Constitution's express provisions that deprive the President of unilateral
authority over these two specific matters, Madison's analysis makes eminent
sense. That does not mean, however, that Madison rejected the European
understanding in respect of the administration of foreign affairs that does not
involve declaring war or making treaties. 38
37See Pacificus No. I, in 15 THE PAPERS OF ALEXANDER HAMILTON 40-42. Accord Jefferson's
Notes of Cabinet Meetings (Nov. 8 & 18, 1793), in 27 THE PAPERS OF THOMAS JEFFERSON 399-401.
Alexander Hamilton to James McHenry (May 17, 1798), in 21 THE PAPERS OF ALEXANDER
HAMILTON 461-62; Alexander Hamilton, The Examination No. I (Dec. 18,1801), in 25 THE PAPERS

OF ALEXANDER HAMILTON 453,455-56. For Hamilton's interpretation of the Guarantee Clause, see
Pacificus No. I, in 15 THE PAPERS OF ALEXANDER HAMILTON 34-36, which is elaborated in
Pacificus Nos. 2 & 3, in 16 THE PAPERS OF ALEXANDER HAMILTON 55-63 & 65-69. For Madison
and Jefferson, see CORWIN, supra note 3, at 17, 207-12; HENKIN, supra note 3, at 338 n.13;
SOFAER, supra note 3, at 231,296, 303.
38See Helvidius No. J. in 15 THE PAPERS OF JAMES MADISON 68-72. For the Founders' shared
understanding of the ordinary meaning of executive powers, see Yoo, supra note 3, at 196·217;
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Madison's exclusive concern with wars and treaties is particularly evident
when he addressed the President's constitutional authority to remove executive
officers. Hamilton had cited the Congress' 1789 decision that the President had
this constitutional authority as legislative precedent for Hamilton's construction
of the "executive Power" clause and Madison could hardly disagree. In the
Congressional debates, Madison had publicly argued that the "executive Power"
clause gives the President a power to remove executive officers and that the
power may not be limited by Congress. Therefore, he agreed in Helvidius that
"the power of removal...appears to have been adjudged to the President." Given
Hamilton's and Madison's agreement that the "executive Power" clause vests the
President with unenurnerated powers, the notion occasionally advanced that "the
Framers" did not intend the clause as a grant of substantive authority must be
reassessed. 39
Instead of renouncing the position that he had espoused four years earlier,
Madison chose the lawyerly tactic of distinguishing the removal precedent. He
tacitly admitted that the "executive Power" clause was a significant grant of
authority but denied that the clause gave the President unilateral power to make
treaties and wars. Given the clauses in the Constitution that explicitly address
war and treaties, Madison's distinction makes sense and is similar to his
treatment of the European understanding of executive power. Nevertheless his
analysis of the removal precedent, which Hamilton had cited, indicates that he
actually agreed with Hamilton's fundamental point that the "executive Power"
clause vests the President with significant constitutional authority.
Madison next turned to a functional analysis of the powers to declare war and
make treaties. "A treaty," he wrote," is not an execution of laws: it does not presuppose the existence of laws." Instead, a treaty is, itself, a law. Therefore to
say "that the power of making treaties which are confessedly laws, belongs
naturally to the department which is to execute laws, is to say, that the executive
department naturally includes a legislative power." Madison found confirmation
of his natural analysis in the words of the Constitution. He noted that treaties are
"emphatically declared by the Constitution to be 'the supreme law of the law'"
and that the power of making treaties is expressly "vested jointly in the President
and in the Senate." From these provisions Madison concluded that the "executive

William Michael Treanor, Fame, the Founding, and the Power to Declare War, 82 CORNELL L.
REv. 695, 719-721 (1997). Professor Raoul Berger amassed a wealth of quotations from the
Founding Era to refute the idea of a Presidential monopoly of foreign relations. See Raoul Berger,
The Presidential Monopoly o/Foreign Relations, 71 MICH. L. REv. I (1972). Most of his sources,
however, are inopposite, either because they address the powers of the federal government in
general rather than the allocation of powers within the government, or because they address the
powers of state governors who never exercised significant foreign relations powers. In any event,
Hamilton carried no brief for a Presidential monopoly. He recognized a concurrent power in
Congress to override Presidential decisions.
39See Helvidius No. J, in 15 THE PAPERS OF JAMES MADISON 72. Madison's speeches of June 7 &.
16 as reported in various newspapers, are reprinted in II DOCUMENTARY HISTORY OF THE FIRST
FEDERAL CONGRESS OF THE UNITED STATES OF AMERICA DEBATES 845-47, 895-97, & 921-23
(Charlene Bickford et al. eds., 1992)(debates of June 16 & 17, 1789). For the notion that the
Founders did not intend the clause as a grant of unenumerated powers, see, e.g., KOH, supra note 3,
at 76 & 264 n.35 (citing others).
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Power" clause could not reasonably be read to vest the President with unilateral
treaty making powers.40
Madison concluded the first Helvidius essay by quoting Hamilton's
Federalist No. 75. As a preliminary matter, he explained that the Federalist was
a valuable tool in construing the Constitution because
It was made at a time when no application to persons or measures could bias:
The opinion given was not transiently mentioned, but formally and critically
elucidated: It related to a point in the constitution which must consequently have
been viewed as of importance in the public mind. 41

Although Madison relished quoting Hamilton against Hamilton, the passage from
Federalist No. 75 did little more than establish that the power of making treaties
was a hybrid combination of executive and legislative functions. Moreover the
passage was not pertinent to Hamilton's analysis because Hamilton did not write
Pacificus No. 1 to establish a unilateral Presidential power to alter the Treaty of
Alliance. Hamilton consistently took the position that the Treaty, itself, when
properly construed in accordance with legitimate principles of international law,
did not obligate the United Sates to take action in support of France.
Turning to war powers, Madison wrote a brilliant explanation of the
constitutional decision to strip the power to declare war from the Executive and
vest it in the Legislature. Although Europeans and the British viewed the power
as executive, Madison insisted that it was really legislative, and he backed up his
assertion with a wonderfully lucid explanation. A declaration of war is
inherently legislative because the declaration "has the effect of repealing all the
laws operating in a state of peace, so far as they are inconsistent with a state of
war." The declaration also has the effect "of enacting as a rule for the executive,
a new code adopted to the relation between the society and its foreign enemy."
Although Madison did not elaborate further, obvious examples from the 1790s
are easy to imagine. In times of peace, giving aid and comfort to a foreign nation
is permissible, but war would make the same conduct a treasonous violation of a
criminal statute. Similarly war would completely change the applicability of
more mundane statutes. For example, in Bas v. Tingy, decided in 1800, a naval
officer sought a salvage award for a ship that he had recaptured from French
privateers. The applicable federal statutes, in effect, provided an award of 1/8 the
value of the vessel and cargo when the country was at peace and liz during war. 42
In addition to explaining the clear and direct legislative effect of a
declaration of war, Madison pointed to important policy reasons for barring
presidents from starting wars. Madison introduced his concern in Helvidius No.
1 by noting, "Those who are to conduct a war cannot in the nature of things, be

ee Helvidius No. I, in 15 THE PAPERS OF JAMES MADISON 69-71.
No. J, in 15 THE PAPERS OF JAMES MADISON 72-73 (emphasis in original).
42See Helvidius No. J, in 15 THE PAPERS OF JAMES MADISON 69 (emphasis in original). "'n like
manner," Madison continued," a conclusion of peace annuls all the laws peculiar to a state of war,
and revives the general laws incident to a state of peace." /d. (emphasis in original). For the
statutory examples mentioned in the text, see AN ACT FOR THE PUNISHMENT OF CERTAIN CRIMES
AGAINST THE UNITED STATES, 1st Cong., 2d sess., ch. IX, § I, I Stat. 112, and Act of March 2,
1799, §7, I Stat. 709,716, applied in Bas v. Tingy, 4 U.S. (4 Dall.) 37 (1800).

40S

41 Helvidius
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proper or safe judges, whether a war ought to be commenced, continued, or
concluded." He returned to this theme in a later essay when he warned that if
war powers were placed in the executive department, the "trust and the
temptation would be too great for anyone man." But Madison did not limit
himself to vague generalities.4J
.
As with all good legal analyses, Madison elaborated upon his vague charges
of temptations too great for ordinary people. The Founders had a direct and
intimate experience with war, and they knew its ugly subplots of personal
aggrandizement. "War," explained Madison, "is in fact the true muse of
executive aggrandizement." War creates unusual concentrations of power that are
subject to misuse. "In war a physical force is to be created... the public treasures
are to be unlocked... the honors and emoluments of office are to be multiplied."
And these unusual concentrations of power are funneled through the executive.
The President directs the physical force and dispenses the public treasures. The
honors and emoluments are enjoyed under the executive patronage. In addition
to these inordinate powers, war gives the President an unusual opportunity to
garner personal laurels. "It is in war," Madison concluded, "that laurels are to be
gathered, and it is the executive brow they are to encircle."44
The passage of two centuries bears out Madison's insight that Presidential
laurels are to be garnered in war. Many Presidents have striven for greatness, but
there is a consensus that only three attained it. Each of these three great
Presidents were leaders in the three most important wars in American history.
Lincoln brought the nation through the Civil War, and Roosevelt guided us to
virtual victory in World War II. The third war was the Revolutionary War, and
the third great president was George Washington.
The presence of George Washington at the head of government in 1793
somewhat embarrassed Madison's analysis. Madison knew that President
Washington was utterly trustworthy. Washington was no dictator or would-be
king. Like Cincinnatus, he had surrendered his powerful wartime office and
returned to his farm at the conclusion of the Revolutionary War. Madison
believed that "the trust and temptation [of comprehensive war powers] would be
too great for anyone man," and George Washington was the exception that made
the rule. With implicit reference to Washington, Madison excepted "such as
nature may offer as the prodigy of many centuries." Instead he was concerned
with unknown presidents in the future that "may be expected in the ordinary
successions of magistracy. "45
43See He/vidius No. J, in 15 THE PAPERS OF 'JAMES MADISON 71 (emphasis in original); see a/so
He/vidius No.4, in 15 THE PAPERS OF JAMES MADISON 108.
44He/vidius No.4, in 15 THE PAPERS OF JAMES MADISON 108. See a/so James Madison to Thomas
Jefferson (April 2, 1798), in 17 THE PAPERS OF JAMES MADISON 104 ("the Ex. is the branch of
power most interested in war, & most prone to it"). For an admirably lucid elaboration of this idea,
see Treanor, supra note 38.
45See He/vidius No.4, in 15 THE PAPERS OF JAMES MADISON 108. This was a common view of
George Washington. See, e.g., Treanor, supra note 38, at 739 (quoting George Mason and Patrick

Henry). In selecting the word prodigy to describe President Washington, Madison was invoking
two of the word's meanings. First, Washington was an individual possessing personal qualities that
excited wonder. In addition, Madison was stating that individuals with Washington's qualities
were rare and out of the ordinary course of nature. See 8 THE OXFORD ENGLISH DICTIONARY 1420-
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The solution to the problem of vesting too much power in one individual
exemplifies a general idea that Madison had presented during the process of
ratifying the Constitution. In Federalist No. 51, Madison explained - with
characteristic elegance and insight - that
If men were angels, no government would be necessary. If angels were to
govern men, neither external nor internal controls or government would be
necessary. In framing a government which is to be administered by men over
men, the great difficulty lies in this: you must ftrst enable the government to
control the governed; and in the next place oblige it to control itself. A
dependence on the people is, no doubt, the primary control on the government;
but experience has taught mankind the necessity of auxiliary precautions.

In the case of war powers, there was an extraordinary need for "auxiliary
precautions. "46
Madison wrote that in monarchies the principal auxiliary precaution was "the
personal interest of an hereditary monarch in the government." But in the case of
a republic, the executive does not have the same ongoing, permanent personal
interest in the government, because the executive is "an elective and temporary
magistrate." Therefore, there is "an increase of the dangerous temptation" of
seeking personal glory through war because a temporary magistrate lacked a
monarch's long-term personal stake in government. One of the Constitution's
auxiliary precautions against this danger is to take the power to declare war from
the executive and place it in the legislative. Madison's extended analysis of war
powers is quite persuasive, but it in no way refuted Pacificus because Hamilton
emphatically agreed that only Congress could declare war. Moreover, Madison
introduced his analysis of the differences between an hereditary monarch and an
elective and temporary magistrate with an extensive quotation from Federalist
No. 75 in which Hamilton had presented precisely the same analysis to explain
the decision to require the Senate's advice and consent in the treaty making
process.47
V.

PACIFICUS

& HELVIDlUS: CONCURRENT POWERS

Hamilton's analysis of the "executive Power" clause was clear, elaborate,
and quite persuasive, but Pacificus No. 1 makes a second, equally valuable
contribution to our understanding of the constitutional relationship between the
President and the Congress. Hamilton saw that the potential scope of the
"executive Power" clause encompassed matters that might with equal plausibility
be the subject of valid Congressional action. The resulting conflict between
potential Presidential and potential Congressional power could be resolved by
defining the powers as mutually exclusive, but Hamilton saw a different solution.

21 (1933).
4~HEFEDERALISTNo. 51, 349 (James Madison) (J. Cooke, ed. 1961).
47See Helvidius No.4, in 15 THE PAPERS OF JAMES MADISON 109-10 (emphasis in original) (quoting
THE FEDERALIST No. 75, 505-06 (Alexander Hamilton) (J. Cooke ed. 1961». See also THE
FEDERALIST No. 22,142-43 (Alexander Hamilton) (J.Cooke ed. 1961).
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He believed that in respect of many matters the Congress and the President are
equally empowered to act - that they have concurrent powers. 48
Hamilton agreed that the Constitution's express grant to the Congress of the
power "to declare war" excluded a concurrent presidential power to declare war.
He also understood that the express Congressional power to declare war
"includes the right of judging whether the Nation be under obligations to make
war or not." He believed, however, that the President has a power, even a
"duty...to preserve Peace till war is declared." Therefore the President has a
"right...to determine the condition of the Nation, though it may consequently
affect the proper or improper exercise of the Power of the Legislature to declare
war." Hamilton viewed the Neutrality Proclamation as a proper exercise of the
President's power "to preserve Peace till war is declared."49
In a flash of true brilliance Hamilton explained the proper resolution of a
conflict between the President and the Congress on a matter over which each had
concurrent authority. Hamilton clearly stated that the Executive "cannot control
the exercise of [legislative] power." In other words, the President's Proclamation
did not legally preclude Congress from declaring war. "The Legislature,"
Hamilton wrote,
is free to perform its own duties according to its own sense of them - though the
Executive in the exercise of its constitutional powers, may establish an
antecedent state of things which ought to weigh in the legislative decisions.
From the division of the Executive Power there results, in reference to it, a
concurrent authority, in the distributed cases.
Hamilton's idea of "an antecedent state of things" explains the real-life
significance of countless Presidential actions. so
When Hamilton wrote of "an antecedent state of things," he presumably was
thinking of the Neutrality Proclamation. If Congress were subsequently to
consider supporting Revolutionary France by declaring war upon Great Britain,
the President's Proclamation, with its implicit finding that the country was not
under a treaty obligation to go to war, "ought" - to use Hamilton's words - "to
weigh in the legislative decision." Nevertheless, Congress would be "free to
perform its own duties according to its own sense of them." The President's
Proclamation could not preclude or "control the exercise ofthat power."SI
Over the years, the ability to create "an antecedent state of things" has been
one of the President's most significant foreign affairs powers. Some of these
antecedent states now seem amusing as when Theodore Roosevelt dispatched the
Great White Fleet on an around-the-world cruise and then requested a
Congressional appropriation to bring the fleet home. Other instances are far
more serious as when Franklin Roosevelt announced the destroyers-for-bases
deal on the eve of America's entrance into World War II. The most dramatic
example in recent history is President Bush's response to the invasion of Kuwait.
48See Pacificus No. /, in 15 THE PAPERS OF ALEXANDER HAMILTON 41-42.
491d. at 40-42.

soSee Pacificus No. /, in 15 THE PAPERS OF ALEXANDER HAMILTON 42 (emphasis in original).
Hamilton did state that the President could veto a declaration of war. {d.
ee id.

SIS
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Within a week the President officially announced, "I pledge here today that the
United States will do its part... to induce Iraq to withdraw without delay from
Kuwait." To fulfill this pledge, he dispatched half a million troops to the Persian
Gulf. Congress could have rescinded the destroyers deal and called for an
ignominious return of the Persian Gulf forces, but in each case as a practical
matter the President's antecedent action created enormous political pressure in
support of the President's unilateral decision. s2
In response to Hamilton's theory of concurrent powers, Madison was
particularly concerned with the extent to which a Presidential action would
influence the Congress. He suggested two different models. The President's
prior act might be viewed as "impos[ing] a constitutional obligation on the
legislative decision." More specifically, "the executive may 'lay the legislature
under an obligation to decide in favor of war. '" Under a looser model, the
President's power to create an antecedent state of things would have "an
influence on the expediency of this or that decision in the opinions of the
legislature."S)
After positing the loose model of influence and the extreme model of
obligation, Madison made a surprising concession. Specifically addressing the
loose model, Madison wrote, "In this sense the power to establish an antecedent
state of things is not contested." In Pacificus, Hamilton stated with utter clarity
that he viewed the Constitution as providing for something akin to the loose
model, and he clearly eschewed the extreme model. Therefore at a fundamental
level Helvidius embraces Pacificus. S4
Needless to say, Madison did not intend Helvidius as a pean to Pacificus.
His purpose was to refute undesirable implications that he saw in Hamilton's
essay. In particular, he feared that Pacificus could be read as supporting a
unilateral Presidential power to take the country to war, and he saw the theory of
concurrent powers as potentially encompassing Presidential war powers.
Madison read Pacificus as endorsing a Presidential power to require or obligate
the Congress to declare a war. Hamilton's clear disclaimer of Presidential power
to obligate the Congress to declare war severely complicated Madison's task.
Nevertheless Madison persevered.
Notwithstanding Hamilton's disclaimer, Madison focused upon a single line
in Pacificus, which - if wrenched from its context - could be construed as
endorsing Presidential authority to place Congress under an obligation to declare
war. In this part of Pacificus, Hamilton briefly assumed solely for the purpose of
argument that the Treaty of Alliance required the United States to join France in
the war against Great Britain. He then obstinately reiterated the argument, which
he had unsuccessfully advanced in cabinet deliberations, that France's change of
government suspended the Treaty. Building on this foundation of sand,
S2See HENKIN, supra note 3, at 390 n.67 (Great White Fleet); THOMAS M. FRANK & MICHAEL J.
GLENNON, FOREIGN RELATIONS AND NATIONAL SECURITY LAW (2d ed. 1993) (Destroyers-for-Bases
Deal). For the Persian Gulf War, see STEPHEN Dycus ET AL., NATIONAL SECURITY LAW 322-28 (2d
ed. 1997); PUBLIC PAPERS OF THE PRESIDENTS OF THE UNITED STATES: GEORGE BUSH 1990, at 1108
(1991) (President Bush's pledge).
s3He!vidius No.3, in 15 THE PAPERS OF JAMES MADISON 102-03 (emphasis in original).
S4See id. at 102.
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Hamilton next stated that the President's express Constitutional power to receive
ambassadors implicitly empowered the President· to recognize the new French
government and thereby reinstate the suspended Treaty. Therefore, assuming the
Treaty required the country to go to war, Hamilton concluded that a Presidential
recognition of France's new government "would have laid the Legislature under
an obligation...of exercising its power of declaring war. "ss
Madison's insistence that Hamilton was arguing for a Presidential power to
take the country to war was, to say the least, a stretch. In Hamilton's
hypothetical, the Congress would be under an obligation to declare war because
the Treaty, which was made by the President and approved by a supermajority of
the Senate, positively requ~red a declaration - not because the President ordained
it. The obligation was a treaty obligation. Moreover, Madison presumably
agreed that in Hamilton's hypothetical Congress would be under an obligation to
declare war. Madison rejected Hamilton's theory that the treaty might be
suspended and then reinstated by the President's recognition of the new French
government. Therefore, unless Congress chose to violate the treaty, Madison
surely agreed with Hamilton's conclusion that Congress would be under a treaty
obligation to declare war. S6

SSSee Helvidius No.3, in 15 THE PAPERS OF JAMES MADISON 102-03, (quoting Pacificus No. /, in 15
THE PAPERS OF ALEXANDER HAMILTON 41). For the cabinet deliberations, see supra note 10 and
accompanying text. Madison forcefully contested Hamilton's idea that the President had implicit
power to recognize governments, and to be frank, Madison's analysis on this narrow point is more
persuasive than Hamilton's. See Helvidius No.3, in 15 THE PAPERS OF JAMES MADISON 96-98;
David Adler, The President's Recognition Power, in THE CONSTITUTION AND THE CONDUCT OF
AMERICAN FOREIGN POLICY 143-47 (David Adler & Larry George eds., 1996). Nevertheless,
Hamilton's viewpoint has prevailed, and today the President is viewed as having an exclusive
authority to recognize states and governments. See RESTATEMENT (THIRD) OF THE LAW OF FOREIGN
RELAnONS § 204.
S6Actually the French treaties were approved by the Continental Congress rather than pursuant to
the Constitution's treaty provisions. The Supremacy Clause provides, however, that treaties
previously approved by the Continental Congress have the same status as treaties made by the
President with the advice and consent. of the Senate. See U. S. CONST., art. VI. Today there is
general agreement that Congress could choose to violate a treaty obligation to declare war and
thereby subject the nation to remedies available under international law to nations aggrieved by the
breach. See GLENNON, supra note 3, ch. 6 (1990). See also HENKIN, supra note 3, at 195-96 &
209-14. Hamilton agreed. Three years later in the context of the dispute over whether the Jay
Treaty should be implemented, he advised President Washington that the Congress could enact
legislation that would unilaterally "pronounce the cases of non-operation & nullity of a Treaty."
Enclosure to letter to George Washington (March 29, 1796), in 20 THE PAPERS OF ALEXANDER
HAMILTON 99. More specifically, when the Cabinet revisited the Neutrality Proclamation in
November, 1793, Jefferson's notes of the discussion indicate that Hamilton agreed that "the
Congress.... might declare war in the face of a Treaty, and in direct infraction of it." Jefferson's
Notes of Cabinet Meeting (Nov. 21, 1793), in 27 THE PAPERS OF THOMAS JEFFERSON 41 1-13. The
notes are somewhat garbled because Jefferson writes that Hamilton went on to state "that the
constitution having given power to the President and Senate to make treaties, they might make a
treaty of neutrality which should take from Congress the right to declare war in that particular
case." ld. These two statements, one after the other, seem in flat contradiction, but they are quite
consistent with the modem view of the issue. Presumably Hamilton meant that as a matter of
domestic law Congress could declare war in violation of a treaty, but the declaration would
nevertheless violate international law.
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Many years later after Madison had essentially retired&om public life, he
looked back at Helvidiuswith regret. He acknowledged that Helvidius was a
"political tract [that] breathes a spirit which was of no advantage either to the
subject, or to the Author."" Madison did not identify the portions of Helvidius
that he regretted, but he surely did not mean to recant his discussion of the
reasons for taking the power of declaring war from the executive and vesting it in
the Congress. On the other hand, Madison's distortion of Hamilton's hypothetical
case of a treaty requiring war is indeed regrettable.
In addition to tendentiously distorting a single line from Pacificus, Madison
argued that there was no logical basis to cabin Hamilton's argument short of
Presidential warmaking. Madison explained that Pacificus had defined war
powers to include the right to judge whether or not the nation should go to war.
Therefore, if the President is empowered to detennine that the nation should
remain neutral and not go to war, Madison claimed that the President must have a
parallel power to decide that the nation should go to war. In retrospect, his
sterile, logical critique of Hamilton's words without regard to their context
seems an unbecoming play on words - a political pun. S8
In fact, Hamilton stated in Pacificus that he was arguing for a Presidential
power to preserve peace or neutrality and that this power did not extend to a
Presidential authority to declare war. Given Hamilton's explicit disclaimer,
Madison's arid logic only makes sense if the power to declare war and the power
to preserve peace are monolithic and inseparable. As a general proposition all
the Founders - including Madison - sincerely believed that peace is more
desirable than war. Moreover the Constitution explicitly address the power to
declare war but is silent on peace. Therefore, Madison's linguistic maneuverings
have no credibility.59
Madison's entire approach to Helvidius is puzzling. His overall style
suggests that the essays are a systematic refutation of Hamilton, but upon close
reading, Helvidius systematically refuses to grapple with Pacificus.
Notwithstanding Hamilton's disclaimer of any pretentions to Presidential
warpowers, Madison devoted much of his efforts to proving that the President
lacks authority to take the nation to war. Similarly on the issue of concurrent
powers Madison limited himself to refuting an extreme model that Hamilton
expressly disavowed.
Perhaps Madison simply did not trust Hamilton. We know that Jefferson's
distrust of Hamilton verged on paranoia. From the onset of the Neutrality crisis,
Jefferson consistently viewed Hamilton as.a puppeteer engaged in all sorts of
sinister plots. Jefferson believed that Hamilton was secretly manipulating the
President, that Veritas was written by one of Hamilton's tools, and that someone
might be conspiring to intercept Jefferson's correspondence with Madison.
Madison could not help but be influenced by his friend's paranoia, which after all
S7Madison's Detached Memoranda quoted in, H. Jefferson Powell. The Founders and the
President's Authority over Foreign Affairs. 40 W. &. M.L.REv. 147f, 1476 (1999).
58See Helvidius No.2. in 15 THE PAPERS OF JAMES MADISON 81-82. Madison adva~ced additional
comparably arid but virtually impenetrable logical analyses. [d. at 84-85 & 85-86.
S9See U.S. CONST., art. I, § 8. For Madison, see. e.g., Helvidius No.4, in 15 THE PAPERS OF JAMES
MADISON 108-09.
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was at least partially justified. Madison's distrust came close to the surface when
he warned,
that however the consequences flowing from [Pacijicus], may be disavowed at
this time or by this individual, we are to regard it as morally certain, that in
proportion as the doctrines make their way into the creed of the government, and
the acquiescence of the public, every power that can be deduced from them, will
be deduced and exercised sooner or later by those who may have an interest in
so doing.

If Madison actually believed that Hamilton's express disclaimers were false,
Helvidius becomes more comprehensible.60
VI. CONCLUDING THOUGHTS
The unfortunate history of Pacificus and Helvidius in the twentieth century
was shaped by two highly talented and admirable men. At the beginning of the
century, Edward Corwin misread the essays and pronounced them to be a
fundamental dispute over the general meaning of the "executive Power" clause.
A few decades later, Robert Jackson considered the essays - perhaps under the
influence of Corwin's earlier analysis. Jackson's views probably crystalized on
the eve of the nation's entry into World War II when he was the Attorney
General. In any event, when he was a Supreme Court justice about a decade
later, he pronounced that Hamilton and Madison "largely cancel each other." In
the second half of the century, what were students of the subject to do when the
most respected scholar of the Presidency and a highly regarded Supreme Court
justice - with special expertise on the interplay between the Constitution and
foreign affairs - had so spoken?61
Reading Pacificus and Helvidius is a rite of passage for students of foreign
affairs and the Constitution. First comes Hamilton's luminous essay and then the
dark pit of Helvidius. Madison had valuable learning to impart, but his essays are
lengthy, meandering, disjointed, tedious, and at times hypertechnical. The work
is almost impossible to organize into a cohesive system. To Justice Jackson and
many others, they are "as enigmatic as the dreams Joseph was called upon to
interpret for the Pharaoh. ''62 This daunting problem of interpretation probably
60See Helvidius No. I, in 15 THE PAPERS OF JAMES MADISON 106. A similar fear is voiced in II is al
All Time Ihe Privilege, [PHILADELPHIA] NATIONAL GAZETTE, Aug. 7, 1793 (reprinted from a New
York paper). for Jefferson's fears specifically mentioned in the text, see supra notes 9 & 12 and
accompanying text; Thomas Jefferson to James Madison (June 29, 1793), in 26 THE PAPERS OF
THOMAS JEFFERSON 401-04.
61See EDWARD CORWIN, THE PRESIDENT'S CONTROL OF fOREIGN RELATIONS ch. 1 (1917); CORWIN,
supra note 3, at 16-17 & 210-11; Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579,634
(1952) (Jackson, 1., concurring). Whether Jackson actually read Pacificus and Helvidius is unclear,
but he may well have consulted Corwin in the context of his famous Destroyers-for-Bases opinion
that was written the year after Corwin's book on the President was published.
62Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 634. At least one capable scholar has
chosen to ignore Pacificus and Helvidius because the essays "present difficult questions of
interpretation." Powell, supra note 3, at 1476 n.l3. Professor Powell also notes that "it is unclear
what weight to give [the essays] as expressions of their authors' constitutional views." Id.
Presumably he is referring to the common perception that Madison contradicted Helvidius on other
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has contributed to a tendency to accept Corwin's and Jackson's pronouncements
on faith.
The net result has been a scholarship at war with itself. A good example is
found in Professor Louis Henkin's enonnously valuable book, Foreign Affairs
and the u.s. Constitution. Everyone recognizes the empirical fact that in the two
centuries since Pacificus and Helvidius, the President has routinely exercised a
broad executive power over foreign affairs that cannot be justified by reference to
the specific powers and duties listed in Article II of the Constitution. Professor
Henkin understands that Pacificus supports this longstanding Presidential
practice, but citing Helvidius, Professor Henkin notes that Hamilton's analysis
has been "often challenged [and] has had a mixed reception." He expressly relies
upon Corwin and Jackson to paint a picture of two centuries of Presidential
conduct that is of dubious constitutional validity.63
The prevailing scholarly ambivalence about the "Executive Power" clause
occasionally intrudes into Supreme Court decisions. For example, when the
Court in Crosby v. National Foreign Trade Council recently cited provisions of
the Constitution supporting the President's general power over foreign affairs,
the Court eschewed the "executive Power" clause and limited itself to the
President's power over treatymaking and the appointment and reception of
ambassadors.
This noteworthy silence is unfortunate because everyone
recognizes the simple fact that if Pacificus is correct, "the accumulation by the
President of vast powers in foreign affairs is neither surprising nor improper (and
the Constitution ceases to be as strongly inarticulate about foreign affairs as
appears)." James Madison did not dispute Pacificus on this score except to note
that the President's foreign affairs powers are limited by Congress's express
power to declare war and the Senate's express power to approve treaties. 64
To be sure, Justice Jackson said in the Steel Seizure Case, "I cannot accept
the view that [the "executive Power" clause] is a grant in bulk of all conceivable
executive power but regard it as an allocation to the presidential office of the
generic powers thereafter stated." His bald assertion, however, must be read in
the context of his opinion. Jackson was not considering the question whether the
clause was a significant grant of power. Rather, he was addressing whether the
clause granted the President an exclusive power "beyond the control of
Congress" to seize the steel industry. The present essay has demonstrated that
Madison and Hamilton agreed that the clause was a significant grant of authority.
Indeed a majority of the Supreme Court in Myers v. United States so held. When
occasions. See, e.g., EDWARD S. CORWIN, THE PRESIDENT'S CONTROL OF FOREIGN RELATIONS 2830 (1917); HENKIN, supra note 3, at 338 n.l3; SOFAER, supra note 3, at 231, 296, & 303. This
common perception, however, stems from a misreading of Helvidius. See supra note 36 and
accompanying text. As for Hamilton, his discussion in Pacificus of the removal power is in
conflict with a casual statement by him in THE FEDERALIST, but the conflict is minor and easily
explained. See supra note 25.
63See HENKIN, supra note 3, at 39-40. For much the same view, see KOH, supra note 3, at 79-80;
FISHER, supra note 3, at 16-17. The continuing influence of Corwin is also expressly noted in JOHN
E. NOWAK & RONALD D. ROTUNDA, CONSTITUTIONAL LAW 205,208, & 211 (5th ed. 1995); KOH,
supra note 3, at 267 n.58; SOFAER, supra note 3, at 114.
64See Crosby v. National Foreign Trade Council, 120 S. Ct. 2288, 2298 (2000); HENKIN, supra note
3, at 39-40.
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Hamilton and Madison agree upon an analysis of constitutional power, a majority
of the Supreme Court has followed that analysis, and a course of Presidential
conduct spanning two centuries is consistent with that analysis, we may safely
limit Jackson's analysis of the "executive Power" clause to comparatively rare
situations in which there is actually a direct conflict between Congress and the
President. Jackson, himself, so limited his analysis. 6s
Justice Jackson was concerned that the "executive Power" clause seems to be
"a grant in bulk of all conceivable executive power" - that the clause had no
readily discemable limits. Madison was concerned with the same problem, and
his Helvidius essays are an extended explanation of two specific limits to the
President's executive power. He stated and frequently restated that the
Constitution does not give the President power to declare war and unilateral
power to make treaties.
Moreover' Hamilton agreed that these specific
constitutional grants of power to the Congress and the Senate limited the
President's power. Some have assumed that Hamilton was arguing that these
specific grants were the only limits upon the President's broad and amorphous
executive power, but that clearly is not the case. His position was that the
Constitution, itself, limited executive power by vesting the Congress and the
Senate with an exclusive power to declare war and consent to treaties and
appointments of officers. In addition, Hamilton's theory of concurrent powers,
which usually is viewed as an expansion of Presidential power, provides a supple
and pervasive constitutional process for checking the President's expanded
power.66
Today everyone agrees that the President and the Congress exercise
concurrent powers, but some ambivalence persists about the doctrine's
theoretical legitimacy. Notwithstanding Hamilton's articulation of the doctrine in
Pacificus, some have relied upon Helvidius for the proposition that the Founders
rejected the idea of concurrent powers under the Constitution. Instead of tracing
the idea back to Hamilton, the modem acceptance of concurrent powers usually
is based upon longstanding practice and Justice Jackson's Steel Seizure opinion.67
6SSee Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. at 640-42 (Jackson, J., concurring). In
Myers v. United States, 272 U.S. 52 (1926), the Court held that the "executive Power" clause
constitutes a significant grant of authority and in the process quoted from Pacificus No. J, with
approval. See generally FISHER, supra note 3, ch. 3.
66ln theory, the scope of the Congress' exclusive power to declare war and the necessity of the
Senate's advice and consent in respect of treaties would operate as limits upon the executive power.
Being good lawyers, Hamilton and Madison could not resist the temptation to talk about whether
these limits should be construed narrowly or broadly. Hamilton argued that war and treaties were
inherently executive matters and that the Congress's and the Senate's express powers over these
matters were exceptions that should be "construed strictly - and ought to be extended no further
than is essential to their executive." Pacificus No. J, in 15 THE PAPERS OF ALEXANDER HAMILTON
42. In response, Madison made exactly the same point, except that he argued "that the powers of
making war and treaty being substantially of a legislative, not an executive nature, the rule of
interpreting exceptions strictly, must narrow instead of enlarging executive pretensions on those
subjects." Helvidius No. I, in IS THE PAPERS OF JAMES MADISON 69. Both of these arguments for
conflicting narrow constructions should be dismissed as rhetorical flourishes because the powers of
making wars and treaties are mixed powers. Neither is inherently executive or inherently
legislative.
.

67See HENKIN, supra note 3, at 86 (relying upon Helvidius). For the modem tendency to ignore
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To the extent that the ambivalence about the theoretical underpinnings of
concurrent powers is based ~pon Helvidius, the ambivalence is unwarranted. To
be sure, Madison strenuously opposed an extreme· model of concurrent powers
that would have barred the Congress from overriding prior a Presidential
decision. Neither Hamilton nor anyone else, however, has ever advocated the
extreme model of concurrent powers that Madison rejected. Instead Hamilton
advocated a looser model, and Madison expressly embraced a loose model of
concurrent powers that vested the President with authority to make
pronouncements of fact that inevitably would have a significant political
influence upon the Congress.
Although Hamilton surely agreed that Madison's loose model of influence
was unobjectionable, Pacificus presents a somewhat stronger model. According
to Hamilton, the President's Proclamation was more than a public expression of
George Washington's private opinion. The Proclamation announced the United
States government's official position. 68 Until the President changed that position
(presumably in response to changed circumstances) or the position was
overridden by Congress (as by a declaration of war), the nation's official status of
neutrality would continue unchanged. Perhaps Madison would have objected to
this intermediate model as unconstitutional, but we will never know. He never
addressed it. His remarks were addressed to a strong model of concurrent powers
that authorized the President to place the Congress under an obligation to follow
the President's antecedent decisions.
Today no one seriously questions the existence of concurrent powers. The
more serious constitutional issue arises from the fact that when two branches of
government have concurrent authority over the same subject matter, the branches
inevitably come into conflict. Moreover, the potential for conflict is enhanced by
the breadth of the overlap between the Congress's and the President's powers.
Hamilton undoubtedly understood the potential overlap to be broad. As a general
proposition, he believed that the Constitution's grants of authority to the national
government should be construed quite broadly. He believed that the Congress
had a broad implied legislative authority and that the President had a similarly
broad executive authority.69
The existence of a broad overlap of concurrent powers necessitates a method
for resolving the conflicts between the legislative and the executive. Hamilton
understood this problem and decided that the Congress' exclusive power to
declare war included a power to override the President's concurrent power to
declare neutrality. Because Hamilton's purpose in writing Pacificus was
specifically to defend the Neutrality Proclamation, he did not elaborate upon
conflicts between the Congress and the President over matters other than the
Proclamation.
Although Hamilton did not offer a general framework for resolving foreign
affairs conflicts between the Congress and the President, Justice Jackson did.
The three-part model that he outlined in the Steel Seizure Case orients all
Hamilton, see id. at 94-95; GLENNON, supra note 3, at 15-16; KOH, supra note 3, at 107-10.
68See Pacificus No.7, in 15 THE PAPERS OF ALEXANDER HAMILTON 135.
69See Rossiter, supra note 36, ch. 6. For the President's international authority, see generally
Pacificus No. I. For Congress, see Hamilton's opinion on the Bank, supra note 19.
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contemporary analyses of these conflicts. Pacificus paints an expansive picture
of concurrent executive power and notes an overlapping congressional power to
correct Presidential errors. Jackson's view of the matter was much the same as
Hamilton's, but he placed more emphasis upon the Congress' power to override
otherwise lawful Presidential actions. Although Jackson believed that the power
was a vital check to Presidential excess, he understood that the power was a
concurrent one that only Congress could exercise: "I have no illusion that any
decision by this Court can keep power in the hands of Congress if it is not wise
and timely in meeting its problems."7o

70Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579,654 (1952) (Jackson, J., concurring).
For Jackson's three-part model, see generally HENKIN, supra note 3, at 94-96.
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