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NOTES

Deputization of Indian Prosecutors:
Protecting Indian Interests in Federal Court

LARRY CUNNINGHAM*

INTRODUCTION

Chief Justice John Marshall, in his landmark trilogy of Indian law decisions
Johnson v. McIntosh, I Cherokee Nation v. Georgia,2 and Worcester v. Georgia3

- .

laid the foundation for Indian law that stands even today. Namely, Indian tribes
are under the trust protection of the federal government. Most states do not have
jurisdiction over Indian country, absent congressional authority to the contrary.
Congress has virtually the final say on Indian affairs.4 Despite being under the
guardianship of the federal government, however, Indian tribes possess some
degree of sovereignty.5

Many tribes, in exercise of their quasi-sovereignty, have organized their own
governments, complete with functional executive, legislative, and judicial
branches. Indian tribal courts operate much like their Anglo-American counter
parts and provide an intra-tribal mechanism for dispute resolution. Indians who
commit crimes are sometimes punished by those courts, subject to protections
afforded by federallaw. 6

Indian tribal courts do not have the power, however, to punish non-Indians
who commit crimes against Indians in Indian country. The Supreme Court held

* J.D., Georgetown University Law Center, 2000; B.S., John Jay College of Criminal Justice, 1997.
I would like to thank Reid Chambers, an adjunct professor at Georgetown University Law Center, for
his help and insight in the development of this paper. I would also like to thank the students in
Professor Chambers's Federal Indian Law class for their helpful comments.

I. 21 U.S. (8 Wheat.) 543 (1823). Johnson held that the federal government-not Indian tribes
enjoys the exclusive right of conveying fee simple title to Indian land. Indians enjoy a privilege of
occupancy, but cannot convey fee simple title to others. See id. at 584-85.

2. 30 U.S. (5 Pet.) I (1831). In Cherokee Nation, Chief Justice Marshall voiced the notion that
Indian tribes are in a trustee relationship with the federal government. Indian tribes are wards; the
federal government serves as their guardian. See id. at 17. Marshall's opinion, although not carrying a
majority (Cherokee Nation was decided by a 2-2-2 vote), has influenced the way in which the federal
government approaches Indian affairs.

3. 31 U.S. (6 Pet.) 515 (1832). Worcester confirmed that the federal government, and only the
federal government, can legislate over "Indian country."

4. See Philip S. Deloria & Nell Jessup Newton, The Criminal Jurisdiction of Tribal Courts Over
Non-Member Indians, 38 FED. B. NEWS & J. 70, 70 (1991) ("Throughout most of the history of federal
Indian law, the United States Supreme Court has expressed extraordinary deference to Congress as the
principal policymaker in Indian affairs. "). Congress's power in this area is referred to as its "plenary
power." Id.

5. See Johnson, 21 U.S. (8 Wheat.) at 563.
6. See infra notes 98-99 and accompanying text for a discussion of the Indian Civil Rights Act.

2187



HeinOnline -- 88 Geo. L.J. 2188 1999-2000

2188 THE GEORGETOWN LAW JOURNAL [Vol. 88:2187

in Oliphant v. Suquamish Indian Tribe7 that, absent congressional action, tribes
do not have the inherent jurisdiction to punish outsiders.8 Congress has yet
legislatively to "fix" Oliphant by giving jurisdiction to tribal courts.

As this note will show, this jurisdictional quagmire raises a practical problem.
Despite their unique trust relationship with the United States, Indians are not
immune to crime. Criminals know no boundaries and respect no jurisdictional
borders. Non-Indians commit serious crimes against Indians and against Indian
communities every day.9 Crimes against Indians that are committed by non
Indians can only be prosecuted in federal district court by federal prosecutors.
However, many United States Attorneys have abdicated their responsibility to
prosecute crimes in Indian country committed by non-Indians. 10 Instead, they
have focused their prosecutorial energies on what they perceive to be more
important federal crimes.

A sad truth has emerged: non-Indian against Indian crime sometimes goes
unpunished. States and tribes do not prosecute these crimes because the Su
preme Court has held they do not have the power to do so; the federal
government does not prosecute them because it is overburdened with other
cases.

A helpful analogy can be made to military law. Courts-martial-military
courts-ordinarily do not have jurisdiction over civilians. Yet, nonmilitary
persons routinely travel to and through military land and in the process, some
civilians commit crimes against either military personnel or military property.
The military has responded to this jurisdictional problem-the same gap in
jurisdiction the Supreme Court left in Indian country with Oliphant-by asking
the Department of Justice to deputize or appoint Judge Advocate General (JAG)
lawyers as "special assistant United States attorneys" (SAUSAs). SAUSAs
have the same authority to litigate in federal district court as ordinary Assistant
U.S. Attorneys do. The difference is that military SAUSAs are able zealously to
vindicate the military's interest in seeing civilians punished for crimes they
commit against military personnel and property.

This note does not challenge the legal grounds, moral legitimacy, or policy
basis of the Oliphant decision. It instead seeks to answer the question of how
the federal legal system and tribes can best work together to vindicate all
parties' interests. Apart from legislatively fixing Oliphant, what can be done to
ensure that crimes in Indian country by non-Indians do not go unpunished?

This note proposes that the jurisdictional solution used in military law could
also be used in Indian law. The Department of Justice should deputize Indian
prosecutors to give them the jurisdiction to prosecute in federal court crimes
committed by non-Indians within Indian country. This alternative best meets the

7. 435 U.S. 191 (1978).
8. See id. at 195-96.
9. See infra Part II.
10. See id.
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interests and concerns of all parties involved. Indians would get a much-needed
voice in the prosecution and punishment process, while federal prosecutors
would be relieved of the burden of prosecuting these crimes. Those accused of
crime would still have their constitutional due process rights protected in federal
district court, a non-Indian forum.

Part I of this article gives a broad overview of Indian criminal jurisdiction. It
shows how the Supreme Court has barred Indian tribal courts from prosecuting
non-Indians, leaving federal court as the sole forum for prosecution and account
ability. Part II demonstrates that crime in Indian country is a real and serious
problem. Part III analyzes the interests of the various groups and individuals.
who have stakes in this issue; it also addresses other possible solutions that have
been advocated to solve this problem. Part IV details a proposal to deputize
Indian lawyers as federal prosecutors.

1. JURISDICTION FOR PROSECUTION OF NON-INDIAN OFFENDERS

IN THE PATCHWORK SCHEME

A. GENERAL TEST FOR JURISDICTION

Jurisdiction over crimes committed by or against Indians, within and without
Indian country, is best described as a "patchwork" of jurisdiction. Three distinct
governments are involved: tribal, state, and federal. Each has some stake in this
area of law; each enjoys exclusive, partial, or no jurisdiction, depending on the
locus of the offense, type of violation, and the races of the parties involved. This
test for jurisdiction has evolved over years of legislation by Congress and
decisionmaking by courts. II To determine which government or governments
has jurisdiction, a five-step inquiry must be performed: (1) Where did the crime
occur?; (2) Does a federal statute, such as Public Law 280, confer exclusive
jurisdiction on a state?; (3) Is the crime one of general federal applicability?; (4)
Is the victim Indian or non-Indian? Is the accused offender Indian or non
Indian?; and (5) What are the appropriate racial categories of victim and
offender?12

1. Where Did the Crime Occur?

The first inquiry is whether the crime occurred within or without Indian
country. By statute, "Indian country" is defined as "all land within the limits of
any Indian reservation,,,13 "all dependent Indian communities,"14 and "all
Indian allotments, the Indian titles to which have not been extinguished." 15

"Indian country" includes land owned by non-Indians which is nonetheless

II. See WILLIAM C. CANBY, JR., AMERICAN INDIAN LAW IN A NUTSHELL 123-41 (3d ed. 1998); DAVID

H. GETCHES ET AL., CASES AND MATERIALS ON FEDERAL INDIAN LAW 485-88 (4th ed. 1998).
12. See GETCHES ET AL., supra nole II, at 485-88.
13. 18 U.S.c. § 1151(a) (1994).
14. [d. § 1151(b).
15. [d. § 1151(c).
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within the exterior boundaries of a reservation. 16 Within many reservations,
large tracts of land are owned by non-Indians. 17 Some even have whole
incorporated towns within their boundaries. 18 All such tracts and towns are
considered Indian country under subsection (a) of the statute. 19

A "dependent Indian communit[y)" is land which is dependent on the federal
government for assistance. Although not a de jure "reservation," a community's
de facto status as a ward of the federal government makes it part of Indian
country under 18 U.S.c. § 1151(b).20

If the crime did not occur in Indian country, the appropriate state government
has jurisdiction; the federal and tribal governments do not. This reflects the
interest of protecting "the inherent right of the states to jurisdiction within their
boundaries. ,,21 If the crime did occur in Indian country, the inquiry proceeds to
step two.

2. Does a Federal Statute, Such as Public Law 280, Confer Exclusive
Jurisdiction on a State?

In limited instances, Congress has made special exceptions to the general
principle that states should not be involved in the internal legal affairs of
sovereign, tribal governments?2 Congress has the inherent power to change the
division of jurisdiction between federal, tribal, and state governments.23 It did
so in 1953 when it passed Public Law 280,24 giving five (later expanded to six)
states exclusive jurisdiction over Indian country within their borders?5 Public
Law 280 ceded all Indian law jurisdiction from the federal government to those
six states.26 Congress has also ceded federal jurisdiction to New York27 and

16. See id. § 1151(a); see also CANBY, supra note II, at JOO.
17. See CANBY, supra note 11, at 114.
18. See id.
19. See Seymour v. Superintendent of Wash. State Penitentiary, 368 U.S. 351, 356 (\ 962). Seymour

addressed whether Congress had abandoned the reservation status of the Colville Reservation. The Court
held that it had not. See id. Congress, however, can "remove" land from the definition of "Indian
country" by making a "clear" expression "on the face of the Act." GETCHES ET AL., supra note II, at 505.

20. See United States v. Sandoval, 231 U.S. 28 (1913) (holding that Pueblo lands were dependent Indian
communities, despite the absence of congressional legislation decreeing such lands as reservations).

21. CANBY, supra note II, at 165.
22. See Deloria & Newton, supra note 4, at 70 ("Indian tribes predate the Constitution; their place in

our constitutional system is by virtue of their relationship with the federal government as defined by the
plenary power of Congress on the subject of Indian affairs. ").

23. See Carole Goldberg-Ambrose, Public Law 280 and the Problem of Lawlessness in California
Indian Country, 44 UCLA L. REv. 1405 (\997).

24. Pub. L. No. 83-280, 67 Stat. 588 (codified as amended in scattered sections of 18, 25, and 28
U.S.C.), reprinted in Goldberg-Ambrose, supra note 23, at Appendix.

25. See Goldberg-Ambrose, supra note 23, at 1405.
26. Those six states (commonly referred to as "Public Law 280 states") are Alaska, California,

Minnesota, Nebraska, Oregon, and Wisconsin. However, Public Law 280 excepted a few reservations
within those states; the federal government retained jurisdiction over them. See Goldberg-Ambrose,
supra note 23, at 1406 n.7.

27. See Act ofJuly 2, 1948, Pub. L. No. 80-881,62 Stat. 1224.
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Kansas,28 in other enactments.
In "Public Law 280 states," plus New York and Kansas, the state govern

ments have jurisdiction over every crime committed within Indian country; the
federal government has no jurisdiction. The Supreme Court has yet to decide
whether tribes retain concurrent jurisdiction, although many scholars believe
that concurrent jurisdiction is incompatible with the current jurisdictional re
gime in Public Law 280 states.29

Thus, if the crime was committed in a Public Law 280 state, or New York or
Kansas, the state has jurisdiction, while the federal government does not. If the
crime was not committed in a Public Law 280 state or equivalent, the inquiry
continues to step three.

3. Is the Crime One of General Federal Applicability?

The federal government retains exclusive jurisdiction over violations of its
generally applicable criminal code. Crimes against the United States, such as
mail theft and treason, which do not specifically exempt Indians, apply with
equal force to all persons within the boundaries of the United States, including
Indians (unless a treaty creates a specific exception)?O Tribes and states do not
have jurisdiction over such offenses.

Therefore, if the alleged crime is a violation of a generally applicable federal
statute, the federal government has exclusive jurisdiction. If the alleged crime is not
a violation of a generally applicable federal statute, the test proceeds to step four.

4. Is the Victim Indian or Non-Indian? Is the Accused Offender Indian or
Non-Indian?

Jurisdiction in Indian law is largely dependent on the races of the parties
involved. Whether or not someone is an "Indian" is determined by "whether the
person in question has some demonstrable biological identification as an Indian
and has been socially or legally recognized as an Indian.,,31 Once the races of
the offender and victim are determined, the inquiry proceeds to step five.

5. What Are the Appropriate Racial Categories of Victim and Offender?

The table on the next page summarizes the breakdown of jurisdiction based
on the races of the offender and victim. Tribes, states, and the federal govern
ment all share a portion of Indian criminal jurisdiction. The races of the
offender and victim are the final determinants of which government or govern
ments has jurisdiction over the offense and the offender.

28. See Act of June 8, 1940, Pub. L. No. 76-565, 54 Stat. 249.
29. See. e.g., CANBY, supra note 11, at 221 (opining that the Public Law 280 scheme does not

support concurrent jurisdiction). But cf Walker v. Rushing, 898 F.2d 672 (8th Cir. 1990) (stating that
legally, tribes not divested of power to prosecute Indians).

30. See generally GETCHES ET AL., supra note 11, at 485-88..
31. Robert Clinton, Criminal Jurisdiction Over Indian Lands: A Journey Through a Jurisdictional

Maze, 18 ARIZ. L. REv. 503, 520 (1976).
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Table 1
Criminal Jurisdiction over Indians and Non-Indians

RACE OF VICTIM

RACE OF
OFFENDER Indian Non-Indian Victimless Crime

Indian Federal: Jurisdiction Federal: Jurisdiction Federal: No
over "m~or over all crimes33 jurisdiction
crimes" 3 only (concurrent with State: No jurisdiction

State: No jurisdiction tribal government) Tribe: Exclusive
Tribe: Jurisdiction over State: No jurisdiction jurisdiction

all crimes (con- Tribe: Jurisdiction over
current with federal all crimes (con-
government over current with federal
"major crimes") government)

Non-Indian Federal: Exclusive Federal: No Federal: No
jurisdiction34 jurisdiction jurisdiction

State: No jurisdiction State: Exclusive State: Exclusive
Tribe: No jurisdiction35 jurisdiction36 jurisdiction

Tribe: No jurisdiction Tribe: No jurisdiction

32. The Major Crimes Act, 18 U.S.c. § 1153 (1994), gives federal and tribal governments concur
rent jurisdiction over so-called "major crimes": murder, manslaughter, kidnapping, maiming, felony
sexual abuse, incest, assault with intent to commit murder, assault with a dangerous weapon, assault
resulting in serious bodily injury, assault against an individual who has not attained the age of 16 years,
arson, burglary, robbery, and felony theft or embezzlement.

33. Jurisdiction over crimes not covered by the Major Crimes Act, see supra note 32, is by virtue of
the Indian Country Crimes Act, 18 U.S.c. § 1152 (1994), which provides:

Except as otherwise expressly provided by law, the general laws of the United States as to the
punishment of offenses committed in any place within the sole and exclusive jurisdiction of the
United States, except the District of Columbia, shall extend to Indian country. This section
shall not extend to offenses committed by one Indian against the person or property of another
Indian, nor to any Indian committing any offense in the Indian country who has been punished
by the local law of the tribe, or to any case where, by treaty stipulations, the exclusive
jurisdiction over such offenses is or may be secured to the Indian tribes respectively.

[d.
34. If the crime is one punishable as an offense within a federal enclave, jurisdiction is taken under

the Indian Country Crimes Act, 18 U.S.c. § 1152 (1994). Otherwise, the substantive criminal law of the
state in which the offense occurred is incorporated by virtue of the Assimilative Crimes Act, 18 U.S.c.
§ 13(a) (1994), which provides:

Whoever within or upon any of the places now existing or hereafter reserved or acquired as provided
in section 7 of this title, or on, above, or below any portion of the tenitorial sea of the United States
not within the jurisdiction of any State, Commonwealth, tenitory, possession, or district is guilty of
any act or omission which, although not made punishable by any enactment of Congress, would be
punishable if committed or omitted within the jurisdiction of the State, Tenitory, Possession, or
District in which such place is situated, by the laws thereof in force at the time of such act or
omission, shall be guilty ofa like offense and subject to a like punishment.

[d.
35. See Oliphant v. Suquamish Indian Tribe, 435 U.S. 191, 195 (1978) (holding that tribal courts do not

have criminal jurisdiction over non-Indian offenders). For further discussion of Oliphant, see infra Part LB.
36. See United States v. McBratney, 104 U.S. 621, 624 (1881) (holding that state courts have exclusive ju

risdiction for non-Indian against non-Indian crimes committed within the boundaries of an Indian reservation).
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B. THE OLIPHANT DECISION

The Supreme Court held in Oliphant v. Suquamish Indian Tribe37 that tribal
courts do not have jurisdiction over non-Indians who commit crimes against
Indians. While basing its decision on the "inherent jurisdiction" or lack thereof
of Indian tribes, the Court invited "Congress to ... decid[e] whether Indian
tribes should finally be authorized to try non-Indians."38 The Court's decision is
thus not necessarily the final say on Indian jurisdiction over non-Indian criminal
offenders; Congress retains that authority in exercise of its plenary power.

Oliphant centered around events that occurred on the Suquamish Reserva
tion, located near Port Madison, Washington.39 Under the Treaty of Point
Elliott,40 signed in 1855, the tribe waived all land claims in Washington state
and agreed to settle on a 7,276-acre reservation located near Seattle. In 1973,
the tribe adopted a criminal code. Violations of the code are prosecuted in the
Suquamish Indian Provisional Court. The tribe asserted that it had jurisdiction
over non-Indians: "Notices were placed in prominent places at the entrances to
the Port Madison Reservation informing the public that entry onto the Reserva
tion would be deemed implied consent to the criminal jurisdiction of the
Suquamish tribal court.,,41 The Suquamish excluded non-Indians from serving
on tribal court juries.42

1. The Facts

The facts of Oliphant were relatively simple. Two non-Indians, Mark David
Oliphant and Daniel B. Belgarde, who both lived on the reservation, indepen
dently violated the Suquamish Law and Order Code.43 Oliphant had been
arrested for allegedly assaulting a tribal police officer and resisting arrest.
Belgarde had taken tribal police on a high-speed chase on reservation lands. The
chase ended with Belgarde crashing into a tribal police car and being arrested.
He was charged with reckless endangerment under the Code.44

Both Oliphant and Belgarde were arraigned in tribal court and charged with
violations of the Law and Order Code. Both applied for writs of habeas corpus
in the U.S. District Court for the Western District of Washington; both petitions
were denied. The Ninth Circuit affirmed in Oliphant's case45 but, by the time the
Supreme Court's decision was issued, had not acted on Belgarde's appeal. The
Supreme Court granted both Oliphant's and Belgarde's writs of certiorari.46

37. 435 u.S. 191.
38. [d. at 212 (emphasis added).
39. See id. at 192-94.
40. Treaty of Point Elliott, Jan. 22,1855,12 Stat. 927.
41. Oliphant, 435 U.S. at 194 n.2.
42. See id. at 194 nA.
43. See id. at 194.
44. See id.
45. See Oliphant v. Schlie, 544 F.2d 1007, 1009 (9th Cir. 1976).
46. See Oliphant v. Suquamish Indian Tribe, 431 U.S. 964, 964 (1977).
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2. The Majority Opinion

Writing for a six-to-two majority of the Court,47 then-Justice Rehnquist held
that the Suquamish Indian Provisional Court did not have jurisdiction over
Oliphant and Belgarde.48 The Court put the burden on the tribe to justify its
assertion of jurisdiction. The tribe argued that its jurisdiction over Oliphant and
Belgarde "ftow[ed] automatically from the 'Tribe's retained inherent powers of
government over the Port Madison Indian Reservation.' ,,49 Criminal jurisdic
tion over all persons on a reservation-Indian or non-Indian-is a "sine qua
non" of tribal sovereignty, they argued.50

The Court rejected this inherent jurisdiction argument on several grounds.
The Court looked to a history of treaties, opinions of attorneys general, district
court decisions, and legislative history and concluded that Congress, since the
beginning of the republic, had affirmatively expressed its intent not to give
Indian tribes the power to punish non-Indians.51

The Court concluded by noting the progress Indian tribal courts had made in
"becom[ing] increasingly sophisticated" and in "resembl[ing] in many respects
their state counterparts.,,52 It also took note of the prevalence of crime by
non-Indians on Indian reservations.53 "But these are considerations for Con
gress to weigh in deciding whether Indian tribes should finally be authorized to
try non-Indians. They have little relevance to the principles which lead us to
conclude that Indian tribes do not have inherent jurisdiction to try and to punish
non-Indians. ,,54

3. The Dissenting Opinion

The one-paragraph dissent by Justice Marshall, joined by Chief Justice
Burger, took the opposite view. Marshall believed that tribes possessed the
inherent jurisdiction over non-Indians and that congressional action was neces
sary to deprive Indians of that jurisdiction.55

4. The Reaction to Oliphant

Oliphant was a major blow to advocates of Indian sovereignty. In their eyes,
it affirmed the principle that Indians were powerless to stop people of other
races from committing crimes against them.56 Their view was that the Supreme
Court's decision handcuffed their law enforcement activities. Indians viewed the

47. Justice Brennan did not participate.
48. See Oliphant, 435 U.S. at 195.
49. Id. at 196.
50. Id. (quoting Oliphant v. Schlie, 544 F.2d 1007, 1009 (9th Cir. 1976)).
51. See generally id. at 206-10.
52. Id. at 211-12.
53. See id. at 212.
54. Id.
55. See id. (Marshall, J., dissenting).
56. See Geoffrey C. Heisey, Comment, Oliphant and Tribal Criminal Jurisdiction over Non-Indians:

Asserting Congress's Plenary Power to Restore Territorial Jurisdiction, 73 IND. L.J. 1051, 1055 (1998).
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decision as an attack on their power to protect their own people.57

Scholars criticized Justice Rehnquist's opinion as a "novel departure from
the basic tenet of Indian law ... that Indian tribes retain inherent sovereignty
over internal affairs absent express abrogation by Congress.,,58 This criticism is
in line with Justice Marshall's dissent. However, it assumes that the starting
point for analysis in this area of Indian law is that tribes have inherent
jurisdiction over non-Indians-precisely the question the Supreme Court had to
answer in Oliphant. One critic stated, "The unacknowledged engine in the
Oliphant decision is the notion that Indians should not prosecute, judge or
punish, with tribal law and tribal courts, the non-Indians who commit offenses
on tribal land. ,,59 This criticism, however, seems at odds with the last part of the
Court's opinion. Oliphant did not hold that Indian tribes could not, under any
circumstances, prosecute non-Indians-only that they needed Congress's ap
proval to do SO.60

The most pointed criticism of the Oliphant decision was political. "Although
rendering a federal common law opinion, the Court seemed influenced by two
factors: first, a concern that non-Indians were barred from participating in tribal
political life, and second, a concern that non-Indians would suffer racial discrimi
nation in a system dominated by Indians.,,61 In the decision itself, only a
passing mention was made of non-Indians' inability to participate in tribal
juries.62 The Court did not rely on any purported bias in Indian tribal systems;
rather, the Court based its decision on lack of congressional authority for
prosecution of non-Indians in tribal courtS.63

C. TEST FOR JURISDICTION OVER NON-INDIANS FOR OFFENSES AGAINST INDIANS

Given Oliphant and the federal legislation on the subject, the following test
has evolved for determining jurisdiction over criminal offenses committed by
non-Indians against Indians: If a non-Indian commits a crime against an Indian
within Indian country in a state not covered by Public Law 280 or a specific
jurisdictional statute, and the crime is not one of general federal applicability,
the federal district court has jurisdiction over the non-Indian and the offense.64

Neither the state nor the tribe has jurisdiction.
This federal jurisdiction is derived from one of two statutes. If the offense is a

violation of a "generallaw[] of the United'States" punishing behavior commit
ted "in any place within the sole and exclusive jurisdiction of the United

57. See id.
58. Deloria & Newton, supra note 4, at 71.
59. Gloria Valencia-Weber, Shrinking Indian Country: A State Offensive to Divest Tribal Sover-

eignty, 27 CONN. L. REV. 1281, 1315 (1995).
60. See Oliphant, 435 U.S. at 212.
61. Deloria & Newton, supra note 4, at 71.
62. See Oliphant, 435 U.S. at 194.
63. See id.
64. See generally Oliphant, 435 U.S. 191.
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States" (that is, a federal enclave), the Indian Country Crimes Act grants
jurisdiction.65 If the offense is not a violation of a general, federal enclave
statute, the federal court can take jurisdiction tinder the Assimilative Crimes
Act, which incorporates state substantive law.66

D. DURO AND THE DURO LEGISLATIVE AX

A case subsequent to Oliphant, Duro v. Reina,67 further limited the power of
a tribal court to punish "outsiders"; that is, people who are not members of that
tribe. Duro involved events that occurred on the Salt River Indian Reservation,
the home of the Salt River Pima-Maricopa Indian Tribe. Albert Duro, an
enrolled member of another tribe, the Torres-Martinez Band of Cahuilla Mis
sion Indians, allegedly killed a boy on the Salt River Indian Reservation.68 The
tribe attempted to punish Duro in its tribal court.69 The federal district court
issued a writ of habeas corpus, holding that the Salt River Pima-Maricopa
Indian Tribe did not have jurisdiction over Duro.70 The Supreme Court agreed,
holding that Indian tribes did not have jurisdiction over Indians who were
members of other tribes.71

A few months after Duro was decided, Congress exercised its plenary power
and altered the result the Supreme Court handed down. Congress amended 25
U.S.C. § 1301 to permit tribal courts to exercise "criminal jurisdiction over all
Indians,,,n not just member Indians.73

Duro and its legislative fix demonstrate the interplay in Indian law between
the Supreme Court and Congress. Congress is the ultimate trustee of the
guardian-ward relationship of the federal government and the Indian tribes. The
Court's decisions in Oliphant and Duro were measures of the inherent state of
relations between the nation and its wards, the Indian tribes. As the aftermath of
the Duro decision illustrates, Congress can, and at times has, changed that
relationship through legislative action. Therefore, for critics of Oliphant and
Duro to complain that the Supreme Court has in some way trampled on Indian
rights is a bit disingenuous; after all, Congress can always exercise its plenary
power-a type of legislative veto--to "correct" the inherent relationship as
enunciated by the Court.

The Duro legislative fix also indicates one aspect of the inequality that now
exists because of the patchwork of jurisdiction in this area of the law. Non-

65. See 18 U.S.c. § 1152 (1994).
66. See id. § 1153.
67. 495 U.S. 676 (1990).
68. See id. at 679.
69. See id. at 681.
70. See id. at 682.
71. See id. at 685.
72. 25 U.S.c. § 1301(2) (1994).
73. See generally L. Scott Gould, Congressional Response to Duro v. Reina: Compromising Sover

eignty and the Constitution, 28 U.C. DAVIS L. REV. 53 (1994) (describing Congress's response to
Duro).
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Indians are immune from prosecution in tribal court, presumably because of the
inherent biases legislators think are present among Indian tribal courts. Yet
nonmember Indians, who some would say are also subjected to biases and
prejudices in another tribe's court because they are "outsiders," are nevertheless
subject to that tribal court's jurisdiction. Is the alleged prejudice against nonmem
ber Indians any less serious than the alleged prejudice against non-Indians?

II. THE PROBLEM OF CRIME IN INDIAN COUNTRY

Indians account for 0.9% of the United States population, approximately
2,357,000 persons.74 Unfortunately, even such a small population is not immune
to crime. In fact, Indians are the victims of violent crimes at a rate twice that of
the national population.75 "The rate of violent victimization ... [of] American
Indians is well above that of other U.S. racial or ethnic subgroups .... ,,76

Violence against Indians costs approximately $35 million each year.77

In 1999, the Department of Justice published a study, American Indians and
Crime, which collected statistics on crime against Indians from a variety of
sources, including the FBI's Uniform Crime Reports.78 The study concluded
that American Indians suffer from certain violent crimes-such as rape and
robbery-at a rate twice the national average.79 Approximately 30,000 crimes
of violence are committed against Indians each year.80 Family members of
victims account for one out of every six offenders, the same as the national
average.81 Strangers account for 46% of all violent crimes.82 Indian victims
reported that their attackers were under the influence of alcohol at a greater rate
than the national average.83

While a nationwide survey of crime victims found that blacks and whites
suffered from interracial violence at rates of approximately 20% and 30%
respectively, Indians were the victims of interracial violence at an alarming rate
of 70%.84 Approximately 90% of Indian victims of rape or sexual assault
reported that their attackers were non-Indian.85 The astonishing reality of these
statistics is that Indian tribal courts do not have jurisdiction over 70% of all

74. See LAWRENCE A. GREENFELD & STEVEN K. SMITH, U.S. DEP'T OF JUSTICE, AMERICAN INDIANS

AND CRIME I (1999).
75. See id. al i.
76. [d. at iii.
77. See id. at 14.
78. See id. at iii.
79. See id. at 3. The murder rate of Indians parallels that of the national population. See id. at v.
80. This is based on the Justice Department's statistic that between 1992 and 1996 there were

149,614 violent victimizations. Divided by 5, this yields a yearly average of 29,923. See id. at 5.
8!. See id. at 6.
82. See id.
83. See id. at 9.
84. See id. at 7. Asians also reported suffering from interracial violence in approximately 70% of

violent crimes. See id.
85. See id.
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violent crimes against their members and 90% of sexual assaults against their
members, because the offenders are of different races.

Taking into account all crimes (violent and nonviolent) against Indians,
offenders were white in 60% of the cases, Indian in 30% of the cases, and black
in 10% of the cases.86 In general, the less serious the offense, the more likely it
was that the offender was non-Indian.87 The Justice Department report also
yields some interesting statistics about the criminal justice system's response to
non-Indian against Indian crime. Indians are just as likely to report violence to
the police as are other races.88 In fiscal year 1996, 1927 people were investi
gated by U.S. Attorneys for crimes committed in Indian country.89 The majority
of investigations occurred in federal districts in the western half of the United
States, with most occurring in Arizona, New Mexico, Montana, North Dakota,
and South Dakota. In each of those jurisdictions, more than one-hundred crimes
were investigated.90 On average, U.S. Attorneys investigated fifty or fewer
crimes in Indian country per year, with most investigating none at all.91

One flaw with the Justice Department statistics is that, apart from the
above-cited statistics regarding U.S. Attorneys, they do not distinguish between
crimes committed within and without Indian country. A crime committed
against an Indian, even by a non-Indian, that occurs outside ofIndian country is
subject to state jurisdiction only and therefore is not reported in the federal
statistics.92

Despite this flaw, these statistics paint an alarming picture of crimes against
Indians. Indians face a disproportionately higher rate of violent crimes than
other races. Further, most crimes against Indians are committed by non-Indians.
This category of offenses-non-Indian offenders against Indian victims-is thus
a key jurisdictional category. Approximately 30,000 violent crimes are reported
to police each year by Indian victims. Yet in 1996 U.S. Attorneys investigated
only 1927 suspects,93 leaving approximately 28,000 violent crimes uninvesti
gated. Even discouIiting the fact that U.S. Attorneys may not have jurisdiction
over some of these offenses (because the victim does not live in Indian country),
the number of crimes against Indians by non-Indian offenders that are never
prosecuted likely increases when one factors in all of the property crime and
victimless crime in Indian country that is not accounted for in the Justice
Department's statistics.

Attorney General Janet Reno confirmed that prosecution of misdemeanors

86. See id.
87. See id.
88. See id. at vii. On average, Indians report crimes of violence to the police in 45% of cases. See id.

at 16.
89. See id. at 30.
90. See id.
91. See id.
92. See supra Part LA.I.
93. See GREENFIELD & SMITH, supra note 74, at 30.
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and less serious felonies is "limited."94 Reno concluded that overburdened law
enforcement and the great distance between tribes and federal courts both
contributed to their underprosecution.95

III. COMPETING INTERESTS IN PROSECUTION OF CRIMES BY NON-INDIAN

OFFENDERS AGAINST INDIAN VICTIMS

The above-cited statistics cry out for a more aggressive law enforcement and
prosecutorial response. Whether one likes it or not, Indian law is stuck with
Oliphant and the current test for jurisdiction of non-Indian offenders who
commit crimes against Indians. How can a workable system of criminal justice
be formulated to deal with the problem of non-Indians committing crimes
against Indians? Before proposing a solution, this note will consider the compet
ing interests at stake and other proposed alternatives. Any proposal to deal with
non-Indian against Indian crime should incorporate these competing interests in
order to create an effective policy agreeable to all groups.

A. INTERESTS OF NON-INDIANS (OFFENDERS)

Non-Indians who commit crimes in Indian country-or at least those accused
of committing crimes-have a strong interest in seeing that the process by
which they are held accountable for their actions is fair. One concern that is
prevalent throughout Indian legal history is that Indian courts do not dispense
equal justice to non-Indians.96

Most tribal courts are, in fact, highly developed and sophisticated legal
systems that largely resemble Anglo-American judicial systems.97 Further, the
Indian Civil Rights Act of 1968 (ICRA)98 guarantees basic due process protec
tions to Indians tried in tribal courts; the same protections could easily be
extended to non-Indians.99 Thus non-Indians' ·concerns that tribal courts are

94. Janet Reno, A Federal Commitment to Tribal Justice Systems, 79 JUDICATURE 113, 115 (1995).
95. See id. at 115.
96. See, e.g., H.R. REp. No. 23-474, at 18 (1834) ("The want of fixed laws, of competent tribunals

of justice, which must for some time continue in the Indian country, absolutely requires for the peace of
both sides that this protection should be extended.").

97. See Oliphant v. Suquamish Indian Tribe, 435 U.S. 191,211-12 (1978).
98. 25 U.S.c. §§ 1301-1303 (1994).
99. The ICRA was passed in 1968 to extend some of the protections of the Bill of Rights to Indian

tribal court proceedings. See generally CONFERENCE OF WESTERN ArrORNEYS GENERAL, AMERICAN
INDIAN LAW DESKBOOK 179 (2d ed. 1998). Proponents of tribal jurisdiction point to the Act as a
mechanism for protecting the rights of non-Indian offenders, if Congress would "legislatively fix"
Oliphant. See Judith V. Royster, The Legacy ofAllotment, 27 ARIz. ST. L.J. 1,73 (1995).

The substantive protections of ICRA are found in 25 U.S.C. § 1302, which provides:

No Indian tribe in exercising powers of self-government shall-
(I) make or enforce any law prohibiting the free exercise of religion, or abridging the

freedom of speech, or of the press, or the right of the people peaceably to assemble and
to petition for a redress of grievances;

(2) violate the right of the people to be secure in their persons, houses, papers, and effects
against unreasonable search and seizures, nor issue warrants, but upon probable cause,
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unfair do not appear to be well-grounded in the status quo.
Whether or not tribal systems are in fact fair, there is an added concern about

the perception of fairness. Although tribal courts are highly sophisticated and
look and perform like Anglo-American courts, there is a public perception that
they are not fair. 100 That perception is not something to be easily dismissed, as it
fuels much of the debate in this area. 101 Certain tribal procedures do not help to
alleviate this concern. For example, in Oliphant, the Court took note of the fact
that non-Indians were excluded from Suquamish juries. 102 This raises concerns
whether a non-Indian's constitutional right to be tried by a jury of his or her
peers could be honored in such a system. 103

There may also be a concern about the political participation, or lack thereof,
of non-Indians in shaping the criminal codes that may apply to them. Non
Indians and nonmember Indians are not permitted to vote or participate in tribal
governments. They have no voice, therefore, in the formation of the very laws
that the tribal governments seek to impose on them. A counterargument is that

supported by oath or affinnation, and particularly describing the place to be searched
and the person or thing to be seized;

(3) subject any person for the same offense to be twice put in jeopardy;
(4) compel any person in any criminal case to be a witness against himself;
(5) take any private property for a public use without just compensation;
(6) deny to any person in a criminal proceeding the right to a speedy and public trial, to be

infonned of the nature and cause of the accusation, to be confronted with the witnesses
against him, to have compulsory process for obtaining witnesses in his favor, and at his
own expense to have the assistance of counsel for his defense;

(7) require excessive bail, impose excessive fines, inflict cruel and unusual punishments,
and in no event impose for conviction of anyone offense any penalty or punishment
greater than imprisonment for a tenn of one year and a fine of $5,000, or both;

(8) deny to any person within its jurisdiction the equal protection of its laws or deprive any
person of liberty or property without due process of law;

(9) pass any bill of attainder or ex post facto law; or
(10) deny to any person accused of an offense punishable by imprisonment the right, upon

request, to a trial by jury of not less than six persons.

Id.
Noticeably absent from the ICRA's protections are the Bill of Rights's Establishment Clause, the

right to jury trial in civil cases, and the right to appointed counsel in criminal cases. The only remedy
for a violation of the ICRA is for a person to seek a writ of habeas corpus in a federal district court to
test the legality of an Indian tribe's order of detention. See id. § 1303 ("The privilege of the writ of
habeas corpus shall be available to any person, in a court of the United States, to test the legality of his
detention by order of an Indian tribe."); Santa Clara Pueblo v. Martinez, 436 U.S. 49, 66 (1978)
(accepting Congress's view of "habeas corpus review as the exclusive means for federal-court review
of tribal criminal proceedings").

100. See Nell Jessup Newton, Tribal Court Praxis: One Year in the Life of Twenty Indian Tribal
Courts, 22 AM. INDIAN L. REv. 285, 351 (1998) ("[C]ritics of tribal courts make the basic assumption
that non-Indians, in particularly [sic] white people, will not get a fair trial in tribal courts.").

101. See, e.g., Sandra Day O'Connor, Lessons from the Third Sovereign: Indian Tribal Courts, 33
TuLsA L.J. 1,2 (1997) ("[T]ribal courts need to be perceived as both fair and principled.").

102. See Oliphant v. Suquamish Indian Tribe, 435 U.S. 191, 194 (1978).
103. See U.S. CONST. amend. VI ("In all criminal prosecutions, the accused shall enjoy the right to a

speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been
committed ....") (emphasis added).
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this is no different from a person from one state who travels through another. He
or she neither participated in the political prQcess of the "visiting" state, nor
voted or had any say in the formation of that state's criminal law. Yet few would
object to turning that traveler over to the visited state's jurisdiction. A rejoinder
is that the traveler could become a resident of the "visiting" state by moving
there. He or she would then have a say in that state's political process. But there
is no chance for a non-Indian ever to become a member of an Indian tribe. The
political process of an Indian reservation is forever foreclosed to non-Indians.

Non-Indians have a strong interest in being treated fairly on a day-to-day
basis by Indians in part because many of the people who live on reservations are
non-Indian. I04 But as Geoffrey Heisey discusses, the current system encourages
Indians to take the law into their own hands in order to vindicate their
interests. lOS As a result, Indian backlash against non-Indian "immunity" can
jeopardize non-Indians' sense of safety-whether or not they were actually the
perpetrators involved in a crime.

Non-Indians--even those accused of committing crimes-have strong inter
ests involved in this area of policy and law. Their interests involve both the
application and the perception of the law. These interests become even more
apparent when contrasted with the interests of Indian victims.

B. INTERESTS OF INDIANS (VICTIMS)

There are also strong interests on the part of Indian communities and Indian
victims of crime. An Indian community, like any group of people, has a strong
interest in punishing those who violate its written laws;106 laws are meaningless
if they are not enforced. Oliphant denies tribes the right that most other
communities take for granted: the power to punish offenders. Indian tribes are
in an "unenviable position" in that people who travel through or live in their
territory possess "immunity" from prosecution.107 This is not to imply in any
way that non-Indians who come into contact with Indian country are necessarily
lawless. Most are probably citizens who obey the law even though they cannot
be punished by the government which created those laws. Despite the good
nature of most non-Indians, it is not unreasonable to assume that there are some
malefactors within that community who take advantage of or unwillingly
benefit from their immunity.

Even in the relatively rare circumstances where federal prosecutors do bring

104. In Oliphant, the Court noted that 2928 non-Indians lived on the Suquamish Indian Reservation.
See Oliphant, 435 U.S. at 193 n.I.

105. See Heisey, supra note 56, at 1055.
106. See id. ("It is necessary for the tribes, as it is for any territorially based sovereign, to have the

power to handle these problems through their tribal police and in their tribal court systems.").
107. [d. This immunity could be described as either de facto or de jure. In a sense, it is de facto

because federal prosecution of crimes by non-Indians against Indians rarely occurs. The immunity is
also de jure because of the Oliphant decision. See Oliphant, 435 U.S. at 191. Regardless, it is safe to
say that non-Indians can feel relatively secure in knowing that they will not be prosecuted for many
crimes they commit in Indian country in non-Public Law 280 states.
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criminal actions, Indian interests are still not adequately protected. Under the
current jurisdictional framework, the federal government either applies its
criminal law or incorporates state criminal law to decide whether an accused
should be punished. 108 Indians have an interest not only in the punishment of
individual criminals, but in seeing their criminal laws vindicated on a system
wide basis. Although Justice Rehnquist notes in Oliphant that "some Indian
tribal court systems have become increasingly sophisticated and resemble in
many respects their state counterparts," 109 by definition there must exist some
substantive differences in the criminal laws of tribes, states, and the federal
government. The creation of substantive criminal law entails not only legal
judgments, but also value judgments. Issues of mens rea, actus reus, and proof
can all vary by jurisdiction in subtle but important ways. Under the current
system, Indians' interests in seeing their own criminal laws enforced are not
vindicated. 110

This is not to say that Oliphant was wrongly decided; III the question of
whether tribes possess inherent power to punish non-Indians is completely
separate from the question of whether they should possess such power as a
matter of good public policy. As a matter of policy, Indians have two interests at
stake: (1) deterring lawless behavior by non-Indians; and (2) ensuring that their
substantive criminal law policy decisions are vindicated.

Vindication of these interests is important for all concerned. Indians' power
lessness can lead to frustration, which in tum can lead to anger, dislike, and
mistreatment of non-Indians. liZ This can lead to disrespect toward Indians and
increased lawlessness on the part of non-lndians. 113

C. POSSIBLE RESOLUTIONS OF THE COMPETING INTERESTS

There are various approaches that might remedy the jurisdictional gap in this
area. These include: (l) more federal prosecutions; (2) increasing the number of
Public Law 280 states; (3) self-help; and (4) legislatively fixing Oliphant to give
jurisdiction to tribal courts, subject to habeas corpus review under the ICRA.

1. Federal Prosecutions
Oliphant makes clear that the default rule-or at least the only inherent

authority in this area-provides for federal prosecution of non-Indians. Federal

108. See 18 U.S.c. §§ II52-II53 (1994).
109. 435 U.S. at 2II-12.
lID. Indeed, the Constitution contemplates that the community in which the crime occurred should

be the one to punish the offender. The Sixth Amendment states that "the accused shall enjoy the right to
a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have
been committed." U.S. CONST. amend. VI (emphasis added).

Ill. For criticism of Oliphant, see, for example, Bruce Duthu, Implicit Divestiture of Tribal Powers:
Locating Legitimate Sources ofAuthority in Indian Country, 19 AM. INDIAN L. REv. 353 (1994); Peter
C. Maxfield, Oliphant v. Suquamish Tribe: The Whole Is Greater Than the Sum of the Parts, 19 J.
CONTEMP. L. 391 (1993).

II2. See Heisey, supra note 56, at 1055.
II3. See id.
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prosecutors (U.S. Attorneys and their assistants) currently bring these cases as
they do any other federal criminal prosecution in federal district court. The
problem is obvious: federal prosecutors are busy prosecuting the many other
nationally recognized cases within their very broad subject-matter jurisdiction.
They have authority over major narcotics offenses, Racketeer Influenced and
Corrupt Organizations (RICO) offenses, a variety of other large-scale prosecu
tions, interstate crimes, national security offenses, and other time and resource
consuming cases. 114 In contrast, Indian country offenses are often relatively
minor. These so-called "minor crimes" can include offenses like drunk driving,
reckless driving, petty theft, petty assault, vandalism, littering, and even parking
violations. I IS Currently many minor crimes by non-Indians are not prosecuted
because they seem inconsequential when contrasted with a federal prosecutor's
usual cases. 116 Ironically, because minor crimes are so simple to prosecute, they
often are ovedooked. 117

2. Legislative Fix: More Public Law 280 States

Another alternative is to increase the number of Public Law 280 states. In
essence, this approach would cede federal prosecutorial authority to the states.
However, this is a relatively unpopular option with tribes because in existing
Public Law 280 states, state authorities sometimes fail to take crime on Indian
reservations seriously.118 Like federal prosecutors, state district attorneys are
responsible for the prosecution of a great deal of crime outside of Indian
country. Many have been hesitant to use their few resources on Indian crime.

Public Law 280 has resulted in increased lawlessness in and around Indian
reservations. I 19 In withdrawing, the federal government has left behind jurisdic
tional holes, places where no government has jurisdiction. 120 Even if a govern
ment has authority in a particular region, it sometimes does not have the
institutional support or incentive to exercise authority in that area. 121 The result

114. See generally 18 U.S.c. §§ 2-2271 (\994).
115. See id.
116. See Heisey, supra note 56, at 1054.
117. See id., at 1054 ("[D]espite having the authority to prosecute interracial minor crimes, the

federal court system is far too encumbered to prosecute the numerous minor crimes associated with life
on the reservation.") (footnote omitted); B.J. Jones, Welcoming Tribal Courts Into the Judiciary
Fraternity: Emerging Issues in Tribal-State and Tribal-Federal Court Relations, 24 WM. MITCHELL L.
REV. 457, 513 (\998) ("Federal prosecutors, busy with prosecuting a variety of more serious crimes,
perhaps have been remiss in devoting the necessary attention to the problems that arise when
non-Indians commit offenses in Indian country, oftentimes with apparent impunity.").

Attorney General Reno confirmed this view when she wrote that "[s]ince federal courts are often
located far from Indian reservations, active prosecution of non-felony domestic violence, child abuse,
weapons offenses, vehicle violations, substance abuse, and theft is limited." Reno, supra note 94,
at 115.

118. See Heisey, supra note 56, at 1056.
119. See id.
120. See Goldberg-Ambrose, supra note 23, at 1418 ("Sometimes these gaps exist because no

government has authority.").
121. See id.
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has been the use of self-help remedies that border on or erupt into violence. 122

Further, when states do step in and exercise authority, the officials they send to
enforce the law often abuse their authority. 123

In addition, Indian and state governments are often in tension. 124 Since
Worcester v. Georgia,125 states have had very little authority over Indian coun
try. 126 Part of the tension between states and tribes is that police departments are
often reluctant to enter reservations because of cultural differences. 127 Public
Law 280 suddenly left states and tribes to form working relationships with little
federal support. As documented by Carole Goldberg-Ambrose, those relation
ships often got off to bumpy, and sometimes unworkable, startS. 128 "California
tribal members ... often complained that when police [did] attend to tribal
problems, they lack[ed] cultural sensitivity, they [were] disrespectful to tribal
sovereignty, and they employ[ed] excessive force." 129

3. Self-Help

Self-help remedies available to Indian tribes include taking the drastic step of
removing or excluding non-Indians from their territory. Indians could also take
the law into their own hands and punish offenders in an unauthorized manner. 130

Given the large number of non-Indians who live within Indian reservations, it is
unlikely a tribe would take such extreme action.

Extreme cases, however, have led some Indian tribes to extreme action.
Round Valley, a reservation 150 miles south of San Francisco, was divided
between traditionalists, who favored returning to traditional values and culture,
and assimilated members, who favored greater integration with the non-Indian
community. After boys from the two groups got into a fistfight, the traditionalist
parents of one of the boys tried to get the local sheriff .to take a complaint and
arrest the perpetrator. Deputies never took action. The boy who was being

122. See id.
123. See id. Goldberg-Ambrose describes three incidents-sludge dumping, the unwillingness of

state police to evict known murderers from reservations, and skirmishes between police and Indi
ans-in California Indian country in which Public Law 280 has led to both de jure and de facto
jurisdictional gaps, as well as abuse. See id. at 1419-34.

124. See Note, Intergovernmental Compacts in Native American Law: Models for Expanded Usage,
112 HARV. L. REv. 922, 922 (\999) ("Native Americans and state governments have witnessed tension
and divisiveness mar their interactions since the Nation's founding.").

125. 31 U.S. (6 Pet.) 515 (1832).
126. See Vanessa J. Jimenez & Soo C. Song, Concurrent Tribal and State Jurisdiction Under Public

Law 280, 47 AM. U. L. REv. 1627, 1645 (\998) ("One of the clearest and most persistent themes
involving Indian sovereignty has been the continuous struggle by the states to assert greater control
over Indian reservations, usually at the expense of federal or tribal governments.... Over time, the
Supreme Court has softened its longstanding restrictive view of permissible state incursions in Indian
country.") (footnote omitted).

127. See Bill Mandel, No Proof of a Fate Worse Than Death, S.F. EXAMINER, Dec. 5, 1993, at AIO
(from statement of Bureau of Indian Affairs official in Northern California).

128. See Goldberg-Ambrose, supra note 23, at 1436.
129. Id. (footnote omitted).
130. See Heisey, supra note 56, at 1055.
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harassed took matters into his own hands and shot at the family of the boys who
had attacked him. The family which was shot at (assimilated members) was able
to get law enforcement authorities to arrest the shooter. He was sent to juvenile
jail. This only escalated the tensions between the families, which eventually led
to several homicides, including that of a sheriff's deputy. After these incidents,
the new "sheriff claim[ed] that [his] department now responds equally to calls
on and off the reservation. But even he concedes that the department has a long
history of problems with the Indians at Round Valley, including ones in which
the deputies were found to have engaged in excessive force and to have been
drunk on duty." 131

4. Legislative Fix: Ceding Jurisdiction to Tribal Courts

The majority opinion in Oliphant contemplated that Congress could give
jurisdiction over non-Indian offenders to tribes. 132 The Court made clear that its
decision only articulated the inherent power division between tribes and the
federal government. 133

Any Oliphant legislative fix must take into account the fact that the Indian
Civil Rights Act (ICRA) places limitations on the authority of tribal courtS. 134

Most importantly, the ICRA states that Indian tribes may not "impose ... any
penalty or punishment greater than imprisonment for a term of one year and a
fine of $5,000, or both." 135 Indian tribes would probably see it as an advantage
then only to have jurisdiction over minor offenses (misdemeanors and less
serious felonies) and to leave the serious felonies to the federal government.
U.S. Attorneys might be more eager to prosecute more serious, violent crimes in
Indian country. Tribes could be left to take care of the rest-the misdemeanors
and less serious felonies that U.S. Attorneys routinely ignore. The punishment
would be roughly the same: a maximum cap at one year in jail and/or a $5,000
fine.

An Oliphant legislative fix of the type described would probably satisfy the
interests of Indians and the federal government. But it is not clear whether
potential non-Indian defendants would be agreeable to such a plan. Historically,
non-Indians have been very reluctant to acquiesce to tribal court jurisdiction
because they mistakenly believe that tribal courts are not like Anglo-American
tribunals. 136 Therefore, without political support of non-Indians, it might be
difficult to get Congress to fix Oliphant in this way. 137

131. Goldberg-Ambrose, supra nole 23, at 1435.
132. 435 V.S. 191,212 (1978).
133. See id.
134. For a discussion of the limits that the ICRA places on the authority of tribal courts, see supra

note 99.
135. 25 V.S.c. § 1302(7) (1994).
136. See John T. Tutterow, Federal Review of Tribal Court Decisions: In Search ofa Standard or a

Solution for the Problem of Tribal Court Review by the Federal Courts, 23 OKLA. CITY V. L. REv. 459,
484 (1998).

137. See Heisey, supra note 56, at 1072.
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IV. DEPUTIZATION AS A SOLUTION

[Vol. 88:2187

A. DEPUTIZATION IN GENERAL

Deputization is the "substitution of a person appointed to act for an officer of
the law." 138 A county sheriff, for example, will have his day-to-day work
carriedout by deputy sheriffs, persons authorized to act on his behalf. Similarly,
a district attorney will appoint assistant district attorneys to represent him or her
in day-to-day work in court. Sometimes, prosecutors or law enforcement agen
cies will specially deputize persons to prosecute or investigate crime. A "special
assistant district attorney" may be appointed to represent the district attorney in
one specific case. Similarly, a "special police officer" may be deputized to carry
out limited law enforcement functions. The power to deputize is often a
statutory grant. 139 The power to specially deputize is often inherent in this
statutory grant.

1. Deputization in the Military Context

The military is confronted with a problem similar to the one faced by Indian
tribes: civilians (nonmilitary personnel) who commit crimes on base or against
military personnel. The military has its own justice system140 that does not
apply to civilians. 141 Although civilian offenders can be arrested by military
police authorities, they cannot be prosecuted in courts-martial. 142 The problem
is the same as in the Indian context: how can the military vindicate its interest in
seeing these offenders punished while assuring that the offenders' constitutional
rights are preserved? The solution: deputization.

Civilians who commit crimes on military bases are prosecuted in federal
district court, the same forum where Oliphant held non-Indians can be pros
ecuted for crimes against Indians. 143 The services play an active role in vindicat
ing their interests. The presidentially appointed and senatorially confirmed U.S.
Attorney in the appropriate district appoints a select number of Judge Advocate

138. BLACK'S LAW DICTIONARY 442 (6th ed. 1990).
139. See, e.g., 28 U.S.c. §§ 542(a), 542(b) (1994) ("(a) The Attorney General may appoint one or

more assistant United States attorneys in any district when the public interest so requires. (b) Each
assistant United States attorney is subject to removal by the Attorney General.").

140. See Uniform Code of Military Justice,S U.S.C. §§ 801-950 (1994).
141. See Matthew J. Gilligan, Opening the Gate?: An Analysis of Military Law Enforcement

Authority over Civilian Law Breakers On and Off the Federal Installation, 161 MIL. L. REV. 1,5 (1999)
("A firmly rooted constitutional principle of American government is that the federal armed forces shall
be subordinate to civil authorities. . .. [T]here exists an historic tradition of strictly limiting direct
military involvement in civilian law enforcement activities.") (footnote omitted).

142. See id. at 18 ("The arrest power is limited, however, to a reasonable period of time sufficient to
investigate the crime and transfer the lawbreaker to civil authorities with criminal jurisdiction for
purposes of prosecution.") (footnote omitted). This power of arrest is derived from the power of the
installation commander to provide for the safety and security of the men and women under his or her
command. See id. at 13 ("The primary legal basis for the exertion of military law enforcement authority
over civilians is derived from the power of the installation commander.") (footnote omitted).

143. See Oliphant v. Suquamish Indian Tribe, 435 U.S. 191 (1978).
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General (JAG) officers as "special assistant U.S. attorneys" (SAUSAs).I44
These special assistants then prosecute the cases in federal court, in the stead of
the U.S. Attorney.145 Misdemeanors are prosecuted before U.S. magistrate
judges146 or district judges, while felonies are tried only before U.S. district
judges.

The substantive criminal law applied in such cases is drawn either from
federal enclave statutes, or from the Assimilative Crimes Act,147 which incorpo
rates state substantive law in federal enclaves, such as Indian reservations and
military bases. Offenses include assault, battery, abusive sexual contact, theft,
unauthorized entry onto a military installation, possession of a controlled
substance, forgery, unauthorized wearing of a uniform, rape, robbery, and
murder. 148

By all apparent indications, this process works wel1. 149 U.S. Attorneys, freed
of the responsibility for prosecuting these offenses, are able to tum their
attentions to the prosecution of national crime. The process also eliminates the
inequality of forcing some U.S. Attorneys to devote extra resources to military
crime simply because military installations happen to be located in their dis
tricts.

2. Deputization in Other Contexts

Specially deputizing prosecutors and other law enforcement agents is not
currently limited to military lawyers. "Cross-deputization" agreements, where
members of two offices are deputized as authorized agents of both, occur in
several contexts. Such agreements are popular where there are jurisdictional
gaps or unique law enforcement problems that require expertise and assistance
from several different agencies.

Cross-deputization is popular in areas where perpetrators from one jurisdic
tion flee to another to escape capture. Washington, D.C., and Prince George's
County, Maryland, faced such a problem in 1992. Misdemeanants, such as
prostitutes, were evading capture by border jumping. "As soon as they see a
police car of one jurisdiction, they cross over to the other jurisdiction." 150

144. This is not done pursuant to any special statutory authority. Rather, it is accomplished under the
general authority of the Attorney General, through U.S. Attorneys, to appoint assistants to help them
with their work. See 28 u.s.c. § 542 (1994); see also supra note 139.

145. See generally Eric D. Placke, Prosecuting Civilian Misdemeanor Offenders Before United
States Magistrate Judges: A Guide for Air Force Judge Advocates, 39 A.F. L. REv. 73 (1996)
(describing the Air Force's use of deputization to prosecute civilians for crimes committed on Air Force
installations).

146. Magistrate judges were formerly known as "United States Magistrates" and "United States
Commissioners." ld. at 74.

147. 18 U.S.c. § 1153(b) (1994).
148. See Placke, supra note 145, at 78-79. U.S. Attorneys, through their deputized assistants or

special assistants, also prosecute traffic offenses on military bases. See id. at 79.
149. See id. (describing current military practice and successes in this area); Gilligan, supra

note 141.
150. Andrew Brownstein, Demonstrators Walk the D.C.-P.G. Line; Group is Concerned That
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Officers from the Metropolitan Police Department and the Prince George's
County Police Department were forbidden by law from crossing into one
another's jurisdiction to pursue nonfelony criminals. A storm of protest erupted
and cross-deputization agreements were considered. 15 I

Cross-deputization agreements are also used when it is more efficient for two
agencies to work together, rather than separately. In complex environmental
crime prosecutions, statutes and regulations are involved at both the state and
federal levels. Not until an investigation is finished do prosecutors and investiga
tors know where the stronger case can be brought-state or federal court.
Therefore, prosecutors have found it more efficient to work together from the
beginning. 152 In a four-year investigation of a New York oil company that
illegally handled hazardous waste, an assistant attorney general (state prosecu
tor) was cross-deputized as a SAUSA, enabling her to pursue the investigation
and prosecution with more flexibility in choosing a venue for prosecution. 153

She was able to investigate and prosecute a larger waste-oil company in Illinois
that had, at times, controlled the one in New York. Both were held accountable
in federal and state court. 154 Similar deputization and cross-deputization agree
ments have been used in the prosecution of large narcotics rings ISS and nuisance
crimes. 156

B. HOW DEPUTIZATION COULD WORK IN INDIAN COUNTRY

United States Attorneys, through the Attorney General, have the statutory
authority to appoint whomever they choose to be their assistants. Under 28
U.S.c. § 542:

(a) The Attorney General may appoint one or more assistant United States
attorneys in any district when the public interest so requires.

(b) Each assistant United States attorney is subject to removal by the Attor
ney General. 157

Thus, appointment of Indian lawyers as SAUSAs is as simple as the United
States Attorney forwarding a draft appointment letter to the Attorney General
for her signature. Of course, the appointment alone would be ineffective. These

Suspects Can Escape by Crossing Border, WASH. POST, June 21, 1992, at B5 (quoting Sgt. Judy
Shegan, head of the K-9 unit for the Ml;JUnt Ranier Police Department).

151. See id.; Vincent McCraw, Officials Eye Cross-Border Police Pursuit, WASH. TIMES, Feb. 27,
1992, at BI.

152. See Thomas J. Dolan, Four-Year Probe Used Legal Tactic That's Rarely Seen, BUFFALO NEWS,
Aug. 20, 1994, at C4.

153. See id.
154. See id.
155. See, e.g., Janell Cole, Meth Fight Gets New Weapon, BISMARK TRIB., Dec. 16,1998, at lB.
156. See, e.g., Lourdes Medrano Leslie, Attorney Takes On Nuisance Crime in St. Paul, STAR TRIB.,

Sept. 8, 1999, at IB.
157. 28 U.S.c. § 542 (1994).
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SAUSAs would need training and orientation to the federal court; that technical
assistance could hopefully be provided by the Department of Justice, through its
various training programs. 158

The cooperation of the district court would also be necessary. In a district
where numerous new actions would be likely to be brought, it might be
advantageous for SAUSAs, the U.S. Attorney, and the Federal Public Defender
to meet with the chief judge and the clerk of the district court to plan logistically
for the increased caseload that would result. While judges do not have to
"consent" to a deputization agreement, it would surely be advantageous to all
parties concerned to bring the judiciary into the planning process.

Two examples of courts, prosecutors, and tribes working together are illustra
tive. In the District of North Dakota, Chief Judge Rodney Webb held meetings
with officials to address the problem of non-Indian against Indian crimes and
their prosecution. After studying the problem, he assigned a magistrate to deal
full-time with federal Indian prosecutions. 159 In the District of Oregon, a U.S.
magistrate judge was assigned to the Warm Springs reservation to hear cases
there. 160

Felonies must be prosecuted before district judges. Misdemeanors may be
tried before either district judges or magistrate judges. 161 Either party, the
defendant or the government, can elect instead to proceed in district court. 162 In
either case, the defendant is still entitled to a jury trial, even before a U.S.
magistrate judge, 163 provided that the charged offense is not "petty." 164

C. WHY DEPUTIZATION SHOULD BE ADOPTED FOR INDIAN COUNTRY

Deputization would satisfy the interests of non-Indian offenders, Indian
victims, and Indian communities. For the Indian victims and communities,
"justice" would still be served: offenders who violate basic norms of conduct
could be punished. Although they would be punished according to federal or
state substantive criminal law-not tribal law-the end result should be about
the same, given the similarities between federal and state law and most tribal

158. In the military, such coordination and training is in fact required. See Placke, supra note 145, at
77 (stating that U.S. Attorneys "retain[] 'prosecutorial authority' in all such cases. Accordingly, close
coordination with the United States Attorney is a necessity.") (footnotes omitted).

159. See Jones, supra note 117, at 513.
160. See id.; see also Reno, supra note 94, at 116 ("Convening federal court on the Warm Springs

Reservation is intended to send a message to non-Indians that they can no longer commit petty crimes
in Indian country with impunity. It is also designed to serve as a model for federal-tribal court
cooperation. It will provide invaluable data about crime over which the tribal courts have no criminal
jurisdiction.").

161. See 18 U.S.c. § 3401 (1994). Note, however, that a magistrate judge only has jurisdiction to try
misdemeanors "when specially designated to exercise such jurisdiction by the district court or courts he
serves." /d. § 3401(a).

162. See id.
163. See FED. R. CRIM. P. 23.
164. A "petty offense" is one which is punishable by no more than six months in prison. See 18

U.S.c. § 19.
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codes. Non-Indians accused of crime would still get their day in what they
perceive to be a fair Anglo-American court. 165

There are two main advantages of this system over other proposals. For
Indians, having tribal attorneys prosecute offenses vindicates an important
community interest. It sends a message that it is the tribe-not the federal
government-that is spending the time and resources to punish the offender. It
also shows the community that its legal values will be represented in court.
Indians are represented and their voices are heard.

For the federal government, particularly U.S. Attorneys, a deputization sys
tem alleviates a burden. U.S. Attorneys need not worry that they are taking
resources away from federal prosecutions of national importance. While some
technical support would certainly be needed to get Indian prosecutors up and
running, the expenditure in both time and money would be minimal compared
to the current system. It would also ensure that minor offenses are prosecuted,
rather than ignored.

CONCLUSION

Indian crime is at a crossroads. Non-Indian offenders will take advantage of
their de facto immunity; resentment amongst all parties will increase. Indian
victims will suffer the effects of crime that every victim of violent crime
experiences even as the crimes against them go unpunished. While Indians may
prefer a legislative fix to Oliphant, that does not appear politically likely any
time soon. Therefore, the answer, within the existing jurisdictional framework,
is to follow the lead' of other areas of law enforcement involving several
competing jurisdictions. Deputization brings law enforcement agencies together
to work cooperatively. For all parties involved, it is the best solution within the
current jurisdictional context.

165. Newton, supra note LOO, at 351.


