
COMMENT

The Propriety of the Grand Jury Report
J. HADLEY EDGAR, JR.

During the course of its term, the grand jury of X county hears the
mahmious and false testimony of a witness concerning conditions in the
local public schools, receives testimony insufficient to warrant the indict-
ment of the county treasurer for embezzlement, and believes, without
the necessary proof, that the district attorney has suppressed evidence in
favor of a prisoner in the county jail. The trial judge is preparing to
dismiss the grand jury, which either must remain silent on these matters
or in some way officially bring them to the attention of the court and
the public it represents. If the grand jury is allowed to make known these
matters, the grand jury report is the device employed.

I. HISTORICAL DISTINCTIONS AND DEVELOPMENT

Initially, the terms indictment, presentment, and report should be
distinguished. An indictment is the grand jury's official written accusa-
tion, based upon testimony of others against a specified person, tendered
to the court and there recorded. A presentment is a written accusation
based upon an offense within the grand jury's own knowledge without a
bill before them. A presentment may afterwards be reduced to an indict-
ment and is regarded merely as an instruction for an inidictment.' As a
practical matter, presentments are infrequently used today since the
public prosecutor almost invariably determines which complaints will
be brought to the grand jury's attention. The report is an informal writ-
ten accusation, directed at either general conditions or a specific indi-
vidual, from which no indictment is framed.2 Like the indictment, how-
ever, the report is submitted to the trial judge and, if accepted, becomes
a matter of official record. Since an indictment is the grand jury's only
official charge against one suspected of crime, several modern courts

I I BisHoP, NEw CmrNAL Paocanmm- 77-82 (4th ed. 1895). For a comprehensive
historical study of the grand jury in this connection see 3 STORY, COMMENTARIES ON
THE CONSTrrUTION O THE UNITED STATES 655-59 (1833); 4 BLACKSTONE, CoMMEN-
T~ARs *300-06; Cumw. LraisLATiox, The Grand Jury, 21 COLUM. L. REv. 376
(1921).

2 Dession and Cohen, The Inquisitorial Functions of Grand Juries, 41 YALE L.J. 687,
706-07 (1932).
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continue to use the terms "reports" and "presentments" interchange-
ably.3

The early history of the availability and scope of the grand jury re-
port is obscure. However, at the time of Henry IH, the original function
of the grand jury was greater than merely standing between the king
and the prisoner by protecting the prisoner from an accusation unsup-
ported by evidence of guilt-the function was to inquire into all matters
of public interest.4 Reports concerning general conditions of public inter-
est were known to the American colonies5 and are submitted to the
court at the end of the grand jury's term as a matter of practice today.
Difficulties arise only .when the report censures individuals, since no one
has "standing" to attack a report on general conditions.

The statutes of each of the forty-eight states6 either require or permit
the grand jury system. A few of these statutes7 are silent on the scope of
the grand jury's inquiry except for indictable offenses, while others may
require grand jury inquiry" or actual submission of a report9 on the con-
dition and management of prisons, accounts of public offices, or the
wilful and corrupt misconduct of public officers. Only one state ° requires

8 See, e.g., In re Presentment to Superior Court, 14 N.J. Super. 542, 82 A.2d 496
(1951); In re Healy, 161 Misc. 582, 293 N.Y. Supp. 584 (County Ct. 1937). Herein,
these terms will be used in their more technical meaning.

4 Kidd, Why Grand Jury's Power Is a Menace to Organized Crime, 12 THE PANEL
(No. 3) 32, 33 (1934); 1 STEPHEN, TIsronTY OF T= Ciarszir IAW OF ENGLAND 253
(1883).

5 ScoTr, CinamxN LAW IN CoLoiriL VmGxnz 70 (1930); Moran, Purpose and Pro-
cedure... The Grand Jury, 42 ILL. B.J. 904,908 (1954).6 AxA. CODE tit. 30, § 72 (1940); Amz. Coan ANN. § 44-601 (1939); Aim. STAT.
S 43-901 (1947); CAL. PEN. CODE S 915 (1949); CoLO. RLv. STAT. C. 78, S 6-1 (1953);
CONN. GEN. STAT. S 8747 (1949); DEL. CODE ANN. tit. 10, S 4507 (1953); FLA. STAT.
S 905.09 (1953); GA. CODE § 59-305 (1933); IDAHo CODE ANN. § 19-1101 (1947); ILL.
ANN. STAT. S 78.16 (1934); IND. ANN. STAT. S 9-802 (Burns 1950); IowA CODE ANN.
S 770.1 (1946); KAN. GEN. STAT. S 62-9 (1949); Ky. REv. STAT. S 29.010 (1953);
IA. REV. STAT. S 15.196 (1950); ME. RnV. STAT. C. 148, §1 (1954); MD. AxN. CODE
GEN. LAws art. 51 (1951); MAss. Gnu. LAws c. 277 (1932); MxcH. CoMP. LAws S 602.-
120 (1948); .MmN. STAT. ANN. S 628.41 (West 1947); Miss. CODE ANN. S 1787
(1942); Mo. Rnv. STAT. S 540.010 (1949); Mor. Rnv. CODES ANN. S 94.6201 (1947);
NEB. RBv. STAT. S 29.141 (1943); NEv. Cmp. LAws S 10800 (1929); N.H. RMv. STAT.
ANN. C. 600 (1955); NJ. REv. STAT. 2A:72-1 (1937); N.M. STAT. ANN. S 46-5-1
(1941); N.Y. CRm6. CODE S 223; N.C. GEN. STAT. § 9-24 (1953); N.D. Rxv. CODE § 29-
09 (1943); OHio RLv. CODE S 2939 (1953); OI.A. STAT. tit. 22, S 311 (1951); Oim
RLrv. STAT. S 132 (1953); PA. STAT. tit. 17, S 12 (1936); R.I. GEN. LAws c. 506 (1938);
S.C. CODE S 38-401 (1952); S.D. CODE § 34.12 (1939); TENrN. CODE ANN. S 40-1501
(1955); Tzx. CODE CRIM. PRoC. (Vernon, 1948) art. 333; UTAH CODE ANN. § 77-1-1
(1953); VT. RIEv. STAT. § 73 (1947); VA. CODE S 19-122 (1950); WAsH. Irv. CODE
S 10.28 (1951); W. VA. CODE ANN. S 5286 (1955); Wis. STAT. § 255.10 (1953); Wyo.
COmI. STAT. ANN. § 10-501 (1945).

7 See, e.g., Tnx. CODE Came. PRoc. (Vernon, 1948) art. 381.
8 E.g., OLA. STAT. tit. 22, § 338 (1951).
9 E.g., iss. CODE ANN. § 1788 (1942).
1 AwIz. CODE ANN. § 44-627 (1939).
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a report to the court when no indictment is found, while another" ex-
plicitly prohibits the report as a censure of public morals. Within these
two extremes, the problem becomes complex-does statutory silence
impliedly permit a report, does inquiry authorize publication, and if the
report is allowed, may it lawfully criticize public or private individuals?
These problems will be discussed in detail.

II. PROCEDURAL DEVICES AVAILABLE IN ATTACKING
A REPORT

The complaining party can challenge the propriety of the grand jury
report in several ways.12 The most usual method is by "motion to ex-
punge,' 3 which is made, by the person criticized, directly to the trial
judge who has accepted the report. A mandamus proceeding14 will sub-
ject the trial judge's refusal to expunge to appellate review. On the other
hand, if the grand jury submits the report without the judge's approval,
its propriety is considered by way of an appeal for the grand jurors'
contempt. 5 Further, by a collateral attack, the person criticized may, in
a proper case, recover damages from the grand jurors 6 or the reporting
agency' for libel.

III. CURRENT JUDICIAL VIEWS

For a case study of the substantive problems involving the propriety
of the grand jury report, classification of the subject matter based upon
the type of person whom the report censures-.e., a private person or a
person with public or political standing-is believed helpful.' 8

" LA. REv. STAT. § 15.210 (1950).
"2The only reported cases attacking the report involve instances in which particular

conduct has been criticized. An appellate court has not been called upon to decide the
propriety of a report concerning general conditions.

'3 E.g., Ex parte Burns, 261 Ala. 217, 73 So.2d 912 (1954); Ex parte Cook, 199 Ark.
1187, 137 S.W.2d 248 (1940); Hayslip v. State, 193 Tenn. 643, 249 S.W.2d 882 (1952).
14Ex parte Robinson, 231 Ala. 503, 165 So. 582 (1936); Oakman v. Recorder of

Detroit, 207 Mich. 15, 173 N.W. 346 (1919). Contra, State ex rel. Weber v. McFadden,
4-6 Nev. 1, 205 Pac. 594 (1922).

'5 State ex rel. De Armas v. Platt, 193 La. 928, 192 So. 659 (1939); accord, Coons v.
State, 191 Ind. 580, 134 N.E. 194 (1922); cf. Burke v. Territory of Oklahoma, 2 Okla.
499 (1894).

6sRector v. Smith, 11 Iowa 302 (1860); Bennett v. Stockwell, 197 Mich. 50, 163
N.W. 482 (1917); Rich v. Eason, 180 S.W. 303 (Tex.Civ.App. 1915).

17 Parsons v. Age-Herald Pub. Co., 181 Ala. 439, 61 So. 345 (1913); Poston v. Wash-
ington, A., & Mt. V. R.R., 36 App. D.C. 359 (1911).
is Unfortunately, only one judicial expression has been found relating to this sug-

gested classification. See In Te Healy, 161 Misc. 582, 293 N.Y. Supp. 58+ (County Ct.
1937). As will be seen below the classification is helpful only to the proponent of a
xeport censuring a public official. Perhaps its feasibility has been overlooked.

[Vor. 34
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A. Public Officials
In Ex parte Burns,9 a sheriff and a prosecuting attorney had publicly

charged one another with neglect of duty and preferential treatment of
certain groups. The prosecutor requested and received a grand jury in-
vestigation of his office. Upon completion of the investigation, the grand
jury submitted a report charging him with dereliction of duty without
indicting or recommending impeachment. In ordering the report ex-
punged, the supreme court refused to distinguish an earlier Alabama
decision,2o allowing expungement, in which the movant had not re-
quested the investigation. The court felt, in either case, that the public
official had been condemned without trial, the opportunity to be heard,
or the right to assert his defense.21 Other state courts, in refusing to allow
the report to remain of record, have relied on additional grounds-lack
of express statutory authorization,22 the possibility of damaging the repu-
tation of blameless public officials,2' violation of secrecy in the grand
jury proceedings,2' and the defense of absolute privilege for libel. 25 With-
out considering the propriety of the report, one court" granted the
motion to expunge because not all the grand jurors had signed it.

The idea underlying these cases is that the grand jury's function is
solely accusatory, and it must either return an indictment or remain
forever silent. Naturally, a report charging conduct for which an indict-
ment can be returned is improper and such a report should be ex-
pungedY.2 Frequently, however, a grand jury cannot return an indict-

19 261 Ala. 217,73 So.2d 912 (1954).
2o Ex parte Robinson, 231 Ala. 503, 165 So. 582 (1936).
21261 Ala. at 221, 73 So.2d at 915. The dissent in In re Jones, 101 App. Div. 55,

92 N.Y. Supp. 275 (2d Dep't 1905), was the first judicial pronouncement of this view,
which prevails in subsequent New York decisions. See In re Healy, 161 Misc. 682,
293 N.Y. Supp. 584 (County Ct. 1937); In re Wilcox, 153 Misc. 761, 276 N.Y. Supp.
117 (Sup. Ct. 1934); In re Funston, 133 Misc. 620, 233 N.Y. Supp. 81 (Sup. Ct. 1929);
In re Crosley, 126 Misc. 250, 213 N.Y. Supp. 86 (Sup. Ct. 192); In re Osborne, 68
Misc. 597, 125 N.Y. Supp. 313 (Sup. Ct. 1910); In re Heffernan, 125 N.Y. Supp. 737
(County Ct. 1909); cf. In re Woodbury, 155 N.Y. Supp. 851 (Sup. Ct. 1915). But see
Application of Knight, 176 Misc. 635, 28 N.Y.S.2d 353 (Ct. Gen. Sess. 1941).22 Bennett v. Kalamazoo Circuit Judge, 183 Mich. 200, 150 N.W. 141 (1914); In re
Wilcox, 153 Misc. 761, 276 N.Y. Supp. 117 (Sup. Ct. 1934); cf. State ex rel. De Armas
v. Platt, 193 La. 928, 192 So. 659 (1939) (state statute expressly forbids report; see
note 11 supra).2

31n re Report of Grand Jury, 152 Md. 616, 137 AtI. 370 (1927); In re Report of
Grand Jury, 260 P.2d 521 (Utah 1953).24 State ex rel. DeArmas v. Platt, 193 La. 928, 192 So. 659 (1939); Bennett v. Stock-
well, 197 Mich. 50, 163 N.W. 482 (1917). See text at note calls 56-62 for a detailed
discussion of this problem.25 Ex parte Burns, 261 Ala. 217, 73 So.2d 912 (1954); In re Presentment to Superior
Court, 14 N.J. Super. 542, 82 A.2d 496 (1951).2

61n re Woodbury, 155 N.Y.Supp. 851 (Sup. Ct. 1915).
27Such was the case in Ex parte Faulkner, 221 Ark. 37, 251 S.W.2d 822 (1952); In

re Messano, 16 N.J. 142, 106 A.2d 537 (1954), where the reports were expunged. Oak-
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ment in good faith against a public official because the statute of limita-
tion has run on the offense, 28 "probable cause" cannot be established
because of reluctant witnesses, 29 or the offense itself might not be indict-
able but sufficiently serious to warrant public attention. 0 Consequently,
several jurisdictions recently have taken a contrary view.

In Owens v. State,31 the grand jury had investigated alleged irregu-
larities in the town council's negotiations for the construction of a water
plant and had tendered a report negating criminal intent but concluding
that the council had shown gross incompetence, a factor deserving atten-
tion of the electorate. A motion to expunge was denied.32 An earlier
Florida case3 3 had gone even further in denying expungement. Upon
termination of its investigation, the grand jury had requested in its
report that the governor remove a constable from office, reasoning that
removal would serve the public better than imprisonment. In re Present-
ment by Camden County Grand Jury,31 offered additional grounds for
refusing to expunge.3 5 An attempted jail break prompted a grand jury

man v. Recorder of Detroit, 207 Mich. 15, 173 N.W. 346 (1919), presented an unusual
situation in which indictments were framed after the report was made public, both
charging the same acts. A motion to expunge was granted, though the indictments
made the same matters officially public.

2
8 Cf. In re Messano, 16 N.J. 142, 106 A.2d 537 (1954),.
29 In re Wilcox, 153 Misc. 761, 276 N.Y. Supp. 117 (Sup. Ct. 1934).3 0 Owens v. State, 59 So.2d 254 (Fla. 1952) (gross incompetence in town council's

negotiation for water plant); In re Presentment by Camden County Grand Jury, 10
N.J. 23, 89 A.2d 416 (1952) (sheriff not indicted because legislature had not defined
his duties); In re Osborne, 68 Misc. 597, 125 N.Y. Supp. 313 (Sup. Ct. 1910) (prose-
cuting attorney allegedly misled grand jury); Rich v. Eason, 180 S.W. 303 (Tex.Civ.
App. 1915) (sheriff charged with immoral conduct); Report of Grand Jury, 204 Wis.
409, 235 N.W. 789 (1931) (city attorney also on retainer for railroad). See Kidd, Why
Grand Jury's Power Is a Menace to Organized Crime, 12 THE PANEL (No. 3) 32, 34
(1934).
3159 So.2d 254 (Fla. 1952).
32 "In a democracy... public employees and officials... are not to forget that they

have no proprietary interest in the office or the employment committed to them, they
are trustees of the people.... [I]f they are incompetent or lax in the performance of
[their] duty... the Grand Jury has a right to investigate and make a fair report of its
findings." 59 So.2d at 256.

3 3 In re Report of Grand Jury, 152 Fla. 154, 11 So.2d 316 (1943). The court reasoned:
(1) the grand jury is an agency provided to represent the public and report the abuse of
public trusts; (2) a person assuming public office does so with knowledge that his official
conduct is constantly under public scrutiny; and (3) the honest public officer is not
averse to investigation of his office and his objections thereto can justifiably prompt a
grand jury investigation.

84 10 N.J. 23, 89 A.2d 416 (1952).
35 "... [T]he danger [of denying opportunity for the public official to answer] is

not confined to [reports]. It is not infrequent for persons to be named in indictments
without their being indicted. . . .Many indictments [of public officials], moreover,
are never brought to trial. The dangers to a public official ... from unfounded [re-
ports] are far less than those attending the other forms of investigations ... by reason

[VOLo 34
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investigation of conditions at the county jail, which resulted in a report
accusing the sheriff of failure in his public trust. No indictment was
issued because the legislature had not clearly defined the sheriff's duties.
Vanderbilt, C.J., recognizing a need for the report, concluded that its
public service to the community outweighed "artificial dangers"5 8s recog-
nized by other jurisdictions.

These recent decisions extend the function of the grand jury beyond
its accusatory powers and empower it, as a body of laymen, under court
supervision, to level criticism short of indictment at public officials who
endanger good government within the community. Thus, the possibility
of the report is the price of holding public office. This view is especially
appealing when the prosecuting attorney is the official criticized. For
example, if he has been generally lax in his duties or is believed guilty
of misfeasance without proof for indictment, the citizens have a right
to know of such conduct and the grand jury is the logical organ through
which this information can be made public.

The argument that a partisan or malicious grand jury could com-
pletely wreck the careers of honest, conscientious officials has been ad-
vanced.3 7 No doubt this is true; however, the proper remedy is not to
abolish reports, but to insure the selection of a non-partisan grand jury.3 8

Likewise, the trial judge can refuse to accept the report if he feels that
the grand jury has acted with malice or for some other reason finds it
objectionable. On the other hand, if the trial judge is vindictive and
accepts the report, the administration of justice may be thwarted in other
areas as well. If the latter situation prevails, one critical.area remains;
i.e., a situation in which the report criticizes the judge to whom the re-
port was submitted.8 9 The grand jury, an arm of the court, should not be
permitted this contemptuous act, and the necessity for the judge's control
over his own court is believed to outweigh the desirability of censure,
though justified, by the grand jury.

The traditional defense of absolute or conditional privilege may be
allowed the grand jury or the reporting agency in a libel action by an

of the care with which grand juries are selected, the secrecy with which they deliberate
and the judicial control of such [reports] when they are handed to the court." Id. at
66-67, 89 A.2d at 444.

36 See text at notecalls 21-26, supra.
37 See Bennett v. Kalamazoo Circuit Judge, 183 Mich. 200, 150 N.W. 141 (1914).
38 See In re Presentment by Camden County Grand Jury, 10 N.J. 23, 67, 89 A.2d

416, 444 (1952).
3 9 Coons v. State, 191 Ind. 580, 134 N.E. 194 (1922) presented this problem. The

judge did not read the report until after the grand jury was dismissed. On appeal, the
grand jurors' application to quash the writ for contempt was denied. Cf. Rector v.
Smith, I Iowa 302 (1860) (judge sued grand jury clerk for libel).

09561 COMMENT
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individual defamed in the report.4 0 In jurisdictions-' recognizing the
utility and validity of the report, a defense of absolute privilege is sus-
tained since the grand jury, in tendering the report, is an "arm of the
court" in the exercise of a judicial act.42 On the other hand, if the juris-
diction holds the report to be beyond the scope of the grand jury's power,
the controlling issue is the motive prompting its issuance and nxot the
power of the grand jury to issue it.43 Thus, the plaintiff must show that
the grand jury was malicious44 or rebut the defense of fair comment by
the reporting agency.4 5 The public official has prevailed in only one
case, 4 6 in which lack of malice was treated merely as mitigating the
injury.

B. Private Persons

We have seen that a minority of the courts deny a public official's
motion to expunge, asserting that this criticism is the burden of holding
public office. Therefore, all courts might be expected to grant a private
citizen's motion to expunge, since the same reasoning is not applicable
to him. However, such a premature conclusion is incorrect.

In Hayslip v. State,47 the petitioner, a school teacher, reported to the
press that a "non-virgins" club was being tolerated in a local high school.
The board of education requested a grand jury investigation which re-
sulted in a report finding no evidence to support the allegation and
recommending that the petitioner be replaced, observing that the un-
founded charges maliciously maligned the school. The court held that
denial of the motion to expunge was within the trial court's discretion
since the movant knew or should have known the charge would result in
a grand jury investigation and was consequently in no position to object

40 Paossmi, TORTS § 95 at 606, 607-08, and 615-16 (2d ed. 1955); Compare REsTATE-

zmN, TORTS S 589(c) (1938), basing privilege on the grand jurors' reasonable belief
that the report was within their authority.

"1 E.g., Florida and New Jersey. See text at notecalls 31 and 34 supra.
42 0'Began v. Schermerhorn, 25 N.J. Misc. 1, 50 A.2d 10 (Sup. Ct. 1946).
43 Parsons v. Age-Herald Pub. Co., 181 Ala. 439, 61 So. 345 (1913); Rector v. Smith,

11 Iowa 302 (1860); Rich v. Eason, 214 S.W. 581 (Tex.Civ.App. 1919).
4' Rector v. Smith and Rich v. Eason, supra note 43.
45 Parsons v. Age-Herald Pub. Co., 181 Ala. 439,61 So. 345 (1913).
46 Bennett v. Stockwell, 197 Mich. 50, 163 N.W. 482 (1917). The plaintiff, a prose-

cuting attorney, had the report expunged in Bennett v. Kalamazoo Circuit Judge, 183
Mich. 200, 150 N.W. 141 (1914). The court reasoned that the report would not have
been expunged in the first instance had privilege attached, apparently refusing to
recognize that different common-law standards apply to the grand jurors' civil lia-
bilities.

47 193 Tenn. 643,249 S.W.2d 882 (1952).

[V OL. 34
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to the result.'8 A fortiori, a report criticizing an individual personally
requesting an investigation should be upheld.4 9 This approach to the
propriety of a report defaming a private person apparently can be recon-
ciled with Ex parte Burns,50 in which the public prosecutor requested the
investigation, only on the basis of previously-discussed conflicting policy
considerations concerning the powers of the grand jury. It follows then,
that under either view, a private citizen should not be subject to scorn
in a report exposing him to "an odium of wrong doing" if he was not a
"moving force" in the investigation. 51

The United States Supreme Court has not yet been called upon to con-
sider the power of a grand jury to issue a report.5 2 The writer has dis-
covered only one case 53 arising in a federal district court resolving the
propriety of a grand jury report. In Application of United Electrical,
Radio & Machine Workers,54 the petitioners, union officials, invoked the
fifth amendment before a federal grand jury when questioned about
alleged communist activities. The grand jury sent a copy of its report
to the National Labor Relations Board, recommending that action be
taken against the petitioners. The court, in a well-considered opinion,
decided that Rule 6 (e) 5 (Secrecy of Grand Jury Proceedings and Dis-
closure) prohibited the report because the union officials would suffer
irreparable damage although no indictment was found. Since the peti-
tioners were private citizens, the announced result seems reasonable.

48 Id. at 649, 249 S.W.2d at 884-85. Compare Ex parte Faulkner, 221 Ark. 37, 251
S.W.2d 822 (1952), the court ordering the report expunged because the petitioner did
not join in the request for the grand jury investigation and because the matters con-
tained in the report, if true, warranted indictment

49 Ex parne Cook, 199 Ark. 1187, 137 S.W.2d 248 (1940) and Application of Knight,
176 Misc. 635, 28 N.Y.S.2d 353 (Ct. Gen. Sess. 1941) found that the individual, a law-
yer and a former county judge respectively, requesting the investigation had no right
to complain of the criticism in the report since he was responsible for the result. The
results of both cases can be justified on the ground that the plaintiffs, in these fact
situations, stood in a different relationship with the grand jury than other private
citizens. However, no such attempt was made.

50 261 Ala:. 217, 73 So.2d 912 (1954).
51 State ex rel. Strong v. District Court, 216 Minn. 345, 12 N.W2d 776 (1944) (re-

port declared individual had refused to waive immunity before grand jury; expunge-
ment allowed). See In re Grand Jury Report, 4 Haw. D.C. 780 (1911) (school teacher
charged with immoral conduct in report granted motion to expunge.)

52 In Hayslip v. Wellford, 195 Tenn. 621, 263 S.W.2d 136, certiorari was denied
at 346 U.S. 911 (1953). However, this was a libel action, presenting considerations
different from those arising on direct attack. See text at notecalls 40-45, supra. Like-
wise, In re Oliver, 333 U.S. 257 (1948) did not consider the power of the grand jury
to issue a report, but whether or not a Michigan circuit judge, sitting as a "one-man
grand jury," had denied the petitioner due process of law under the fact situation
presented.

53 Application of United Electrical Workers, 111 F. Supp. 858 (S.D.N.Y. 1953).
54 Ibid.
55 FED. B. Clmi. P. 6(e).
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Application of United Electrical, Radio, & Machine Workers, State
ex rel. De Armas v. Platt,56 and Bennett v. Stockwel1 57 are the only cases
requiring expungement of the report for violation of secrecy in the grand
jury's proceedings. For matters pertinent to this discussion, the three
reasons for requiring this secrecy are: 58

(1) To allow the grand jurors to perform their duties in confidence and
without fear of retaliation by the accused or another interested party.5 9

However, if the grand jury submits a report, the jurors are obviously
willing to forego any protection afforded them by law; thus the secrecy
requirement should not prohibit the court's acceptance of the report.

(2) To obtain maximum disclosure by witnesses who would otherwise
be reluctant to testify.60 But, so long as only the conclusion of the grand
jury, rather than the witnesses' names or their testimony, is published
in the report, attainment of this objective is unimpaired. 61

(3) To protect those who are under investigation from irreparable
damage if no indictment is found.62 Absolute protection would prohibit
all methods of communication by the grand jury. As discussed else-
where, communications through a grand jury report should be given
preferential treatment in certain instances.

As we have seen, different factors63 are considered when the person
attacked in the report sues for libel. In Hayslip v. Wellford,6- the school
teacher, unsuccessful in an effort to have the report expunged in Hay-
slip v. State6 5 sued the grand jurors for their alleged libelous statements.

56 193 La. 928, 192 So. 659 (1939). However, Louisiana prohibits the report by
statute. See note 11 supra.

57 197 Mich. 50, 163 N.W. 482 (1917). See also Bennett v. Kalamazoo Circuit Judge,
183 Mich. 200, 150 N.W. 141 (1914).5 The author believes that the secrecy requirement is inapplicable when a grand
jury report is concerned and has stated his reasons for such a conclusion at the end of
each of the policies listed.

59See People v. Young, 31 Cal. 564 (1867); Howard v. State, 60 Ga. App. 229,
235-36, 4 S.E.2d 418, 423 (1939); State v. Rothrock, 45 Nev. 214, 222, 200 Pac. 525,
527 (1921).

6 See cases cited at note 59, supra Cf. United States v. Socony-Vacuum Oil Co.,
310 U.S. 150, 231-37 (1940).

61 In only a few of the cases cited in this comment were the reports quoted, but in
none of them, unless the witness had requested the investigation (see notes 47-49
supra), did the report recite the witnesses' names or testimony.

62Application of United Electrical Workers, 111 F. Supp. 858 (S.D.N.Y. 1963),
State ex rel. De Armas v. Platt, 193 La. 928, 192 So. 659 (1939), and Bennett v.
Stockwell, 197 Mich. 50, 163 N.W. 482 (1917), rested upon this rationale. However,
the grand jury's secrecy may be violated by other means. See, e.g., State v. Branch,
68 N.C. 186 (1873).

6s See note 40 supra.
64 195 Tenn. 621,263 S.W.2d 136, cert. denied, 346 U.S. 911 (1953).
65 193 Tenn. 643,249 S.W.2d 882 (1952).

[Voi- 34
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The defense of absolute privilege was sustained.66 If no direct attack has
been made, two courts 7 have denied the plaintiff relief without proof of
malice. However, one early case 6 held that qualified privilege was not
a bar to an action for libel. The decision, however, may be limited to its
facts since the grand jurors were not party-defendants.

IV. CONCLUSION

Limited to certain types of cases, the grand jury report does not seem
as offensive as the majority opinions indicate. When a public servant
has become derelict in his duties, a report thereon indicating a breach
of public trust should become public information to the community, sub-
ject to the discretion of the trial court. This is especially true if the prose-
cuting attorney has indulged in official acts or omissions short of criminal
misconduct. Likewise, if the official, as in Ex parte Burns, has requested
the investigation, he should be in no position to object if the grand jury
reports objectionable conduct not warranting impeachment or indict-
ment.

The merit of a report leveled at a private citizen is more doubtful since
the semi-fiduciary capacity of a public official is not involved. However,
if a private person's accusations have resulted in or if he has requested
the investigation, and it is found that his actions were prompted by
unfounded and malicious motives, a critical report against him may be
justified. One court has drawn these distinctions. 69 In any event, a court
considering the propriety of a report should evaluate all the various
policy considerations discussed above instead of automatically giving
strict construction to the state statute involved.

"6 Absolute privilege follows if the prior direct attack recognized the report as a
judicial act. If the plaintiff is a public official, the result is the same. See text at note
call 42 supra.

6 7 Irwin v. Murphy, 129 Cal. App. 793, 19 P.2d 292 (1933) (boxer killed in pro-
fessional bout and grand jury recommended to boxing commission that the license of
the plaintiff, the referee, be revoked), and Ryon v. Shaw, 77 So.2d 455 (Fla. 1955)
(grand jury reported that the plaintiff, a commissary manager in public school, was
unqualified, though conscientious), held that qualified privilege defeated the plain-
tiff's actions.

6 8 Poston v. Washington, A., & Mt. V. R.R., 36 App. D.C. 359 (1911) (at plaintiff's
insistence, special grand jury investigated his charge that conditions on the defend-
ant's railroad were obnoxious and reported, at defendant's request, that the plaintiff
was a liar and had maliciously attempted to damage the defendant's reputation).69 Compare Ex parte Cook, 199 Ark. 1187, 137 S.W.2d 248 (194.0) (motion to ex-
punge denied) with Ex parte Faulkner, 221 Ark. 37, 251 S.W.2d 822 (1952) (report
expunged).
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