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The growth of Texas administrative law is an interesting and ex
cellent example of legal process. The Texas administrative law sys
tem evolved into a unique system formed by the special challenges,
attitudes and beliefs of the Texas community. In 1975, after many
years of study and debate, the Texas legislature enacted the Admin
istrative Procedure and Texas Register Act (APTRA).I This statute,
effective in 1976, generally provides for a uniform administrative
procedure to be used by agencies having statewide jurisdiction, un
less application is limited by the coverage provisions2 or exception

*This Article is the second in the Texas Administrative Law Symposium series.
..Professor of Law. Texas Tech University. B.A.• Wartburg College (1960); J.D.• Uni

versity of North Dakota (1964).
'TEX. REV. CIV. STAT. ANN. art. 6252-13a (Vernon Supp. 1988) [hereinafter APTRA].
"Iff. § 3(1). The coverage provision reads: .. 'Agency' means any state board. commis

sion, department. or officer having statewide jurisdiction, other than an agency wholly
financed by federal funds, the legislature, the courts, the Industrial Accident Board, and
institutions of higher education, that makes rules or determines contested cases." Iff.
See Lindsey v. Sterling, 690 S.W.2d 560, 562 (Tex. 1985) (APTRA applies to county
judges who serve as arms of the State Liquor Commission); Cameron v. Greenhill, 582
S.W.2d 775, 777 (Tex. 1979) (APTRA does not apply to the courts); see also Burke v.
Central Educ. Agency, 701 S.W.2d 306, 310 (Tex. App.-Austin 1986, writ ref'd n.r.e.)
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section.3 The statute creates a dual system ofadministrative process
in Texas, consisting of those administrative actions covered by AP
TRA and those actions excepted and thus governed by the law as
previously established. This article will examine the judicial review
of findings of fact in contested cases under APTRA. In order to
fully appreciate and understand the judicial interpretation"of AP
TRA, it is necessary to consider the history and background that
brought about its enactment.4

I. BACKGROUND

The Texas Railroad Commission was the first major agency in the
state. In 1890, the state constitution was amended authorizing the
legislature to create an agency,5 and in the following year, the legis
lature passed enabling legislation establishing the Railroad Com
mission. Another constitutional amendment in 1894 established the
Railroad Commission by name, and provided that members of the

(APTRA does not apply to local school boards as arms of the State Board of Education
or State Commissioner of Education under the Term Contract Nonrenewal Act.).

•APTRA § 21. Sometimes APTRA does not apply at all and in other instances certain
sections of APTRA do not apply to a particular agency. Some of these exceptions have
been added since the original 1975 enactment.

•Certain articles have been particularly good at documenting the history of adminis
trative process in Texas and the movement to enact APTRA. Two important articles
analyzing APTRA are McCalla, The Administrative Procedure and Texas Register Act, 28 BAY
LOR L. REV. 445 (1976), and Hamilton &:Jewell, The Administrative Procedure and Texas
Register Act: Contested Cases andJudicial Review, 54 TEX. L. REV. 285 (1976). Articles of
historical interest include the following: Griffin, The Growing Substantial Evidence Rule, 21
TEX. BJ. 721 (1958); Harris, The Administrative Law of Texas, 29 TEX. L. REv. 213 (1950);
Reavley, Substantial Evidence and Insubstantial Review in Texas, 23 SW. LJ. 239 (1969);
Small,Judicial Review of Administrative Orders, 10 TEX. BJ. 362 (1947); and Walker, The
Application ofthe Substantial Evidence Rule in Appeals From Orders ojthe Railroad Commission, 32
TEX. L. REV. 639 (1954). Post-APTRA articles charting the movement in the pastthir
teen years include the following: Beal, The Scope ofJudicial Review of Agency Rulemaking:
.The Interrelationship of Legislating and Rulemaking in Texas, 39 BAYLOR L. REV. 597 (l987);
Chamblee, Administrative Law: Journey through "the Administrative Process andJudicial Review of
Administrative Actions, 16 ST. MARY'S LJ. 155 (1984); Comment, Administrative Adjudication:
Effect of the New Texas Rules oj Evidence, 35 BAYLOR L. REV. 361 (1983); Comment, Emer
gency Rulemaking in Texas: What's the Rush7, 35 BAYLOR L. REV. 323 (1983); Eissinger,
Developments in Administrative Law Under the Greenhill Court, 1972-1982, 8 T. MARSHALL L.
REV. 2 (1983); Fitzgerald, The Administrative Law Opinions ojChiefJusticeJoe R. Greenhill, 8
T. MARSHALL L. REV. 265 (1983); Powers, Judicial Review oj the Findings of Fact Made by
Texas Administrative Agencies in Contested Cases, 16 TEX. TECH L. REV. 475 (1985); Shannon
&: Ewbank, The Texas Administrative Procedure and Texas Register Act Since 1976-Selected
Problems, 33 BAYLOR L. REV. 393 (1981); Spears &: Sanford. Standing to Appeal Administra
tive Decisions in "Texas, 33 BAYLOR L. REV. 215 (1981); Watkins &: B~ck,Judicial Review oj
Rulemaking under the Texas Administrative Procedure and Texas Register Act, 34 BAYLOR L. REV.
I (1982).

'See TEX. CONST. art. X, § 2.
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commission shall be elected to office.6 In subsequent years, the leg
islature has created many new boards and commissions so at the
present time there are approximately 200 state agencies.7

A. Case Law Development

Although there had been previous administrative law cases, many
of the important precedents shaping contemporary theories in ad
ministrative law date from the 1930s and 1940s. One such decision
is the 1934 Texas Supreme Court case of Shupee v. Railroad Commis
sion.s Shupee had applied for a certificate to operate a busline.9

The Railroad Commission denied the application because plaintiff
had not demonstrated public necessity. An appeals section pro~

vided that dissatisfied parties could petition agency decisions to the
district court. The action would proceed like any other suit, with the
burden of proof placed on the plaintiff. 10 On Shupee's appeal, after
a trial without a jury, the district court enjoined the commission
from interfering with Shupee and his operation. The trial judge's
actions typified administrative law at that time: even though an
agency with delegated powers was involved, review was by ordinary
civil suit. I I By enjoining the agency, the judge effectively granted
the certificate and usurped the delegated agency function.

The supreme court rejected t~e lower court's action, noting that,
"if the finding and orders of the Railroad Commission in such mat
ters had any reasonable basis in fact, and were not shown to be arbi
trary and unreasonable, they must be supported by the court."12 In
short, a court should not "substitute its judgment for that of the
commission, unless it is shown that such judgment of the commis
sion is without foundation in fact, or was unreasonable or arbi
trary."13 The supreme court recognized that the legislature gave
the Railroad Commission power to regulate the use of the highways,

"See TEX. CONST. art. XVI, § 30. Creation of the Railroad Commission of Texas coin
cided with the creation of the Federal Interstate Commerce Commission in 1887.

'TEXAS STATE DIRECTORY 175-276 (32d ed. 1989). The section on agencies, boards
and commissions lists 214 separate entities.

"123 Tex. 521, 73 S.W.2d 505 (1934).
"See id. Shupee's application had been made to the Railroad Commission. The Com

mission's powers had been expanded beyond regulating railroads.
"'See Shupee v. Shell Oil Co., 123 Tex"52l, 73 S.W.2d 505, 508 (1934).
"See Railroad Comm'n v. Houston T.C.R. Co., 90 Tex. 340, 38 S.W. 750, 755-56

(1897). See also Middleton v. Texas Power & Light Co., 108 Tex. 96, 185 S.W. 556
(1916); Railroad Comm'n v. Rau, 45 S.W.2d 413 (Tex. Civ. App.-Austin 1931, writ
dism'd).

"Shupee, 73 S.W.2d at 508.
'"ld.
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and the courts should exercise only limited review of the agency's
decision. Shupee is one of the first cases employing a standard of
limited review l4-a concept related to the substantial evidence
rule. 15

After Shupee, the GulfLand Co. v. Atlantic Refining Co. 16 and Railroad
Commission v. Shell Oil Co. (Trem Carr) 17 decisions further developed
the concept of "substantial evidence" review. Other court deci
sions, however, caused confusion regarding the appropriate scope
of review in particular circumstances. In some cases, the supreme
court was deferential to the agency action if there was sufficient evi
dence admitted in the civil suit to support the agency decision;18 in
other cases,I9 following the lead of federal authority, pure trial de
novo became the mode of review when the issue of confiscation or a
constitutional rights violation was alleged.20

In Lone Star Gas Co. v. State,21 the court distinguished between
ratemaking cases (denominated as legislative actions) and adminis
trative cases such as Gulf and Trem Carr. Because ratemaking (like
legislating) was prospective and the authority of the court was to
decide whether the rates were unjust and unreasonable or confisca
tory, different considerations applied than in other administrative
law cases. Lone Star Gas 22 gave rise to the de novo fact trial which,
until the passage of APTRA, was a special proceeding used to re
view ratemaking cases. The de novo fact trial was different than a
pure de novo trial because the record made before the agency was
admissible and the rate was not automatically suspended when an
appeal was filed. 23

"Shupee, 73 S.W.2d at 508. An interesting sidelight is a quote from a Connecticut case
stating that a statute giving the court power to substitute its judgment for that of the
Commission would be an unconstitutional delegation of power to the judiciary. [d. (cit
ing Modeste v. Public Util. Comm'n, 97 Conn. 453,17 A. 494 (1922».

"In the opinion, the court employed the term "substantial foundation in evidence,"
quoting from 42 CJ. Motor Vehicles § 130 (1927). /d.

"'134 Tex. 59,131 S.W.2d 73 (1939).
11139 Tex. 66, 161 S.W.2d 1022 (1942). This decision is commonly referred to as the

Trem Carr case.
I·See, e.g., Railroad Comm'n v. Shell Oil Co., 139 Tex. 66, 161 S.W.2d 1022 (1942);

Cook Drilling Co. v. Gulf Oil Corp., 139 Tex. 80, 161 S.W.2d 1035 (1942); Gulf Land
Co. v. Atlantic Refining Co., 134 Tex. 59, 131 S.W.2d 73 (1939).

"'See, e.g., Marrs v. Railroad Comm'n. 142 Tex. 293, 177 S.W.2d 941 (1944).
.....See Crowell v. Benson, 285 U.S. 22 (1932); Ohio Valley Water Co. v. Ben Avon

Borough. 253 U.S. 287 (1920). .
""137 Tex. 279,153 S.W.2d 681, 696 (1941) .
...... [d.

"See Southwestern Bell Tel. v. Public Util. Comm'n, 571 S.W.2d 503. 507 (Tex.
1978); Lone Star Gas Co. v. State, 137 Tex. 279, 153 S.W.2d 681, 695 (194l).



HeinOnline -- 42 Baylor L. Rev. 5 1990

1990] FINDINGS OF FACT UNDER APTRA 5

The Railroad Commission argued in Lone Star Gas ~4 that judicial
review should be conducted on the record made before the commis
sion. The Attorney General of Texas made the same argument in
the Trem Carr case.25 The court rejected the arguments in both
cases. In Trem Carr, the court stated such a doctrine would be for
eign to the law of Texas and possibly even violative of the Texas
Constitution's separation of powers provision.26 The argument of
basing the review on the agency record exclusively, as proposed in
these cases, was eventually accepted in Gerst v. Nixon 27 in 1966.

Administrative agencies are usually' created to solve problems
most efficiently handled by combining the functions of the execu
tive, legislative, and judicial branches. One of the chief obstacles to
the creation of administrative agencies has been the Texas constitu
tional provision on separation ofpowers.28 Unlike the federal Con
stitution, the structure of which merely implies a separation of
powers, the Texas Constitution expressly forbids the combination
of functions or anyone department exercising the powers of any
other department. The Texas provision reads:

The powers of the Government of the State of Texas shall
be divided into three distinct departments, each of which
shall be confined to a separate body of magistery, to wit:
Those which are Legislative to one; those which are Execu
tive to another; and those which are Judicial to another;
and no person, or collection of persons, being of one of
these departments, shall exercise any power properly at
tached to either of the others, except in the instances
hereby expressly admitted.29

The various issues discussed in prior cases merged in the impor
tant decision of Trapp v. Shell Oil CO.30 This 1946 opinion laid the
foundation for judicial review of agency action for the next two de
cades. In Trapp, on appeal from the Railroad Commission, the trial
court initially granted a permit as an exception to Rule 37, which
provides for the spacing of oil or gas wells. Later, the court re
versed itself and canceled the permit. On appeal, the Texas
Supreme Court was forced to determine which precedent from pre-

2·Lone Star Gas, 153 S.W.2d at 685.
2'See Railroad Comm'n v. Shell Oil Co., 139 Tex. 66, 161 S.W.2d 1022, 1028 (1942).
2liSee id.
27411 S.W.2d 350, 356-57 (Tex. 1966).
2"TEx. CONST. art. II, §, I.
2!1TEX. CONST. art. II, § I.
'''145 Tex. 323, 198 S.W.2d 424 (1946).
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vious cases should control judicial review.31 After quoting exten
sively from three prior cases, Gulf Land Co. ,32 Trem Carr33 and
Marrs,34 the court declared that the rules announced" in the GulfLand
Co. case would be the law.35 As a result, Trapp established the basic
format for substantial evidence de novo review.36 .

In substantial evidence de novo review, the parties are not limited
to the evidence taken before the agency, and the parties may and
should introduce all relevant testimony, including new evidence.
However, the trial court does not have to consider any "incredible,
perjured or unreasonable testimony."37 On rehearing, the Trapp
court quoted extensively from Trem Carr on the meaning of the sub
stantial evidence rule:

. . . [T]he issue is not whether or not the agency came to
the proper fact conclusion on the basis of conflicting evi
dence, but whether or not it acted arbitrarily and without
regard to the facts. Hence, it is generally recognized that
where the order of the agency is under attack involves the
exercise of sound judgment and discretion of the agency in
a matter committed to it by the Legislature, the court will
sustain the order if the action of the agency in reaching
such conclusions is reasonably supported by substantial ev
idence. This does not mean that a mere scintilla of evi
dence will suffice, nor does it mean that the court is bound
to select the testimony of one side, with absolute blindness
to that introduced by the other. . . . The record is to be
considered as a whole, and it is for the court to determine
what constitutes substantial evidence. The court is not to
substitute its discretion for that committed to the agency by
the Legislature, but it is to sustain this agency if it is rea
sonably supported by substantial evidence before the
court. If the evidence as a whole is such that reasonable
minds could not have reached the conclusion that the

"' Trapp, 198 S.W.2d at 427.
"Id. at 428 (quoting Gulf Land Co. v. Atlantic Refining Co., 134 Tex. 59,131 S.W.2d

73,81 (1939».
"!d. at 429 (quoting Railroad Comm'n v. Shell Oil Co., 139 Tex. 66, 161 S.W.2d

1022, 1028 (1942» .
• 4 Ill. at 431 (quoting Marrs v. Railroad Comm'n, 142 Tex. 293, 177 S.W.2d 941, 946

47 (1944».
"'Id. at 433.
""See id. at 440; Jones v. Marsh, 148 Tex. 362, 224 S.W.2d 198,202 (1949); Hawkins v.

Texas Co., 146 Tex. 511, 209 S.W.2d 338, 340 (1948); see allo Board of Firemen's Relief
and Retirement Fund Trustees v. Marks, 150 Tex. 433, 242 S.W.2d 181, 183 (1951).

"7 Hawkins, 209 S.W.2d at 340. See allo Trapp, 198 S.W.2d at 440.
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agency must have reached in order to justify its action, then
the order must be set aside.38

The substantial evidence assessment is made on the record in the
trial court,39 and determining whether there is substantial evidence
in that record is "strictly" a question of law.40 The Gulf-Trem Carr
Trapp synthesis became the basis for substantial evidence de novo
review.

On motion for rehearing, the court in Trapp rejected a separation
of powers attack on the court's earlier opinion. The court held that
separation of powers does not prevent delegation of power to an
administrative agency when the legislature finds it impractical or
inefficient to exercise the power itself;' the law of necessity' sup
ported by the Texas Constitution would allow such a result.41

ChiefJustice Alexander wrote a vigorous dissent42 based on the
Marrs,43 Crowell v. Benson,44 and Ohio Valley Water Co. v. Ben Avon Bor
ough 45 series of cases. Alexander argued that allegations of confisca
tion and violation of constitutional rights require an independent
assessment of law and facts.46 He thought that the majority's ap
proach to judicial review of agency decisions, which precluded con
sidering the credibility of the witnesses or the weight to be given to
evidence, invaded the judicial function and violated separation of
powers.47 According to Alexander, the Railroad Commission must
be in the executive department, and thus it should not be adjudicat
ing property rights.48

For several years after Trapp prescribed the basic rules for review
ing administrative action using the substantial evidence rule, the op
tions in Texas were either substantial evidence de novo review, pure
de novo review, or the special standard of review provided in Lone

""Railroad Comm'n v. Shell Oil Co., 139 Tex. 66, 161 S.W.2d 1022, 1029-30 (1942).
MOSI of Ihe la.!1guage in Ihis quole slill controls Ihe applicalion of Ihe subslantial evi
dence rule under APTRA. See also Trapp, 198 S.W.2d a1441.

""See Board of Firemen's Relief and Relirement Fund Truslees v. Marks, 150 Tex. 433,
242 S.W.2d 181, 183 (1951).

'''See id.
"See Trapp, 198 S.W.2d al 438.
•"[d. al 442.
'''Marrs v. Railroad Comm'n, 142 Tex. ~93, 177 S.W.2d 941 (1944).
'''Crowell v. Benson, 285 U.S. 22 (1932). .
"'Ohio Valley Waler Co. v. Ben Avon Borough, 253 U.S. 287 (1920).
"'See Trapp v. Shell Oil Co., 145 Tex. 323, 198 S.W.2d 424, 444 (1946) (Alexander,

CJ., dissenling).
47 198 S.W.2d al 445-46.
1M [d. al 446.
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Star for ratemaking.49 Jones v. Marsh,50 during this same time period,
ushered in an era of struggle between the courts and legislature on
the breadth of review of agency actions. Jones held that even though
the appeals provjsion of the enabling law specifically directed that
the trial shall be de novo and conducted under the same rules as
ordinary law suits, the Legislature intended only limited review in
accordance with the standards ordered in Trapp.51 In another case,
Southern Canal Co. v. Board of Water Examiners,52 the court voided a
statutory preponderance of the evidence standard because the re
view of questions of fact is a matter of law and cannot be accom
plished by a jury or using the preponderance of the evidence
standard.53

In Davis v. City of Lubbock,54 the Texas Supreme Court held that
any provision giving courts the power to review the legislative func
tions of an agency under a pure de novo standard violated separa
tion of powers and was unconstitutional. After striking the
legislative provision, the court held that a review power could be
implied under the substantial evidence rule.55 This rationale was
contrary to the reasoning in Lone Star Gas, in which the supreme
court held that because ratemaking was a type of legislative func
tion, as distinguished from an administrative function, the differ
ence gave the courts the basis to conduct a de novo fact trial to
review the ratemaking.56 In the insurance code reviewed in Key
Western Life Insurance Co. v. State Board of Insurance,57 the legislature
finally ascertained the language necessary to obtain pure de novo
review. The standard of review read:

The action shall not be limited to questions of law and the
substantial evidence rule shall not apply, but such action shall

"'See Lone SlarGas Co. v. Slale, 137 Tex. 279,153 S.W.2d 681 (1941);seeal5oTexas &:
N.O.R.R. v. Railroad Comm'n, 155 Tex. 323, 286 S.W.2d 112, 123 (1955).

""148 Tex. 362, 224 S.W.2d 198 (1949).
"'[d. a1202.
'2159 Tex. 227, 318 S.W.2d 619 (1958).
"'318 S.W.2d at 623-24.
"160 Tex. 38, 326 S.W.2d 699 (1959) .
..326 S.W.2d at 714-15. The appeals section of the stalule slaled lhat the lrial shan

be "enlirely free of lhe so-caned 'subslanlial evidence rule.''' [d. at 71 J.
,..See supra notes 21 and 22 and accompanying texl. Ralemaking must be in a class by

itself. See Lone Star Gas Co. v. State, 137 Tex. 279, 153 S.W.2d 681 (1941); see al50
Texas &: N.O.R.R. v. Railroad Comm'n, 155 Tex. 323, 286 S.W.2d 112, 122-23 (1955).
An explanation of the difference between legislating and ratemaking is given in Railroad
Comm'n v. Houston Chamber of Commerce, 124 Tex. 375, 78 S.W.2d 591, 595 (Tex.
Comm'n App. 1935, opinion adopted). Ratemaking itself is a legislative function, but
the determination as to whether a rate is "illegal or unreasonable is a judicial function."
[d. (in ratemaking there is, of course, lhe constitutional concern with confiscation).

"'163 Tex. 11,350 S.W.2d 839 (1961).
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be tried and determined upon a trial de novo to the same extent as
now providedfor in the case ofappeal from theJustice Court to the
County Court.58

Words to this effect would provide for "pure trial de novo" and be
constitutional unless the legislature were attempting to delegate a
legislative function other than ratemaking to the courts.59

The next major change affecting judicial review of agency actions
came in Gerst v. Nixon,60 a case involving an application for a savings
and loan charter. In affirming the lower courts, the supreme court
performed some deft surgery on the enabling law and then estab
lished as a basis for review a substantial evidence rule confined ex
clusively to the record made before the agency.61 The court held
that the statutory section providing for review by a preponderance
of the evidence was unconstitutional under the separation of powers
requirement of the Texas Constitution. Under this requirement the
legislature cannot grant to the courts the power to issue charters,
permits, or certificates because these are administrative functions.62
Judicial inquiry is limited to whether the administrative determina
tion is fraudulent, capricious or arbitrary.63 If substantial evidence
supports the agency decision, then the judicial inquiry is satisfied.64

The agency determination does not have to be a correct decision,
but rather one that.is reasonably supported by the evidence.65

After deleting the void preponderance of the evidence provision
from the enabling law, the court decided that the remainder of the
section could be saved by the severability clause. The section then
read as follows:

The review 'ofany other act, order, ruling or decision of the
Commissioner or of any rule or regulation shall be tried by
the court without a jury in the same manner as civil actions
generally, but no evidence shall be admissible which was
not adduced at the hearing on the manner before the com
missioner or officially noticed in the records of such
hearing.66

""350 S.W.2d at 845 (emphasis in original).
""See supra notes 55 and 56.
'·'411 S.W.2d 350 (Tex. 1966).
'" ld. at 355.
""/d. at 353.
'''/d. at 354.
'''ld.
';Old. at 354.
'·'ld. at 355 (footnote omitted).
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The court interpreted the section, without the void provision, to re
quire application of the substantial evidence rule, limited to the rec
ord made before the commissioner. The review would be on the
whole record including matters of official notice.67 The court justi
fied this limited review on grounds that agency administrators used
a more formal procedure with a reporter to make a complete rec
ord.68 The rules of the commissioner require that any evidence dis
closed by an investigation, which is not part of the official record,
should be put into the record; moreover, all parties are given an
opportunity to inspect the record, respond to its contents, and reo
pen the hearing, if necessary.69 In sum, Gerst became the leading
case detailing substantial evidence in the form of a limited review
based exclusively on the record made before the agency; however,
the conclusions in Gerst are based on the assumption that parties will
take more care in making that record before the agency.

Reinforcing the exclusivity of the record principle supported in
Gerst is the Austin Court of Appeals decision in Lewis v. Guaranty Fed
eral Savings & Loan Association.70 In this case, the commissioner had
conducted a private investigation that was not made part of the rec
ord.7J The court of appeals overturned the agency decision, based
in part on the ex parte investigation.

Another important shift in court attitude toward administrative
agencies was reflected in Lewis v. Southmore Savings, which held that
hearsay rules apply in administrative proceedings as they would in
the courts.72 In this same decision, the court discussed expert opin
ion in a manner presaging a broader principle that rules of evidence
were now a factor in administrative process. 73 During the same'pe
riod, the Texas Supreme Court held that right to cross-examination
applied to administrative hearings.74 All these cases laid an impor
tant foundation for APTRA.

m /d. at 357.
'.... Id. at 356-57.
m'ld.
71>483 S.W.2d 837 (Tex. Civ. App.-Austin 1972. writ ref'd n.r.e.).
?lId. at 839.
"480 S.W.2d 180, 186 (Tex. 1972).
?:I/d. at 187.
7"See Richardson v. City of Pasadena, 513 S.W.2d 1,4 (Tex. 1974).
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B. Present Law Governing Review of Non-APTRA Activity

Before passage of APTRA, judicial review of administrative ac
tions lacked uniformity and effectiveness.75 There were at least four
different methods of judicial review of contested cases: (1) pure
trial de novo; (2) substantial evidence de novo; (3) substantial evi
dence confined to the record; and (4) the ratemaking classification
sometimes referred to as "de novo fact trial."76 In addition to these
four methods of review for contested cases, there was also ajudicial
review standard for rulemaking. All of these forms of review predat
ing APTRA are still in effect for those administrative actions or deci
sions not covered by APTRA.77

The legacy of Trapp 78 and substantial evidence de novo review
made the drafting of the judicial review provision one of the more
complex and difficult issues in the enactment of a new administra
tive procedure act.79 Outside the coverage of APTRA, substantial
evidence de novo is still a frequent form ofreview,80 and is probably
the most important with the possible exception of the trial de novo
provision in the workers' compensation statute.81

Current use of substantial evidence de novo is illustrated by the
cases ofFiremen sand Policemen sCivil Seroice Commission v. Brinkmeyer82
and Mercer v. Ross.83 Brinkmeyer was a supreme court decision involv
ing discipline ofa police officer. The police officer allegedly struck a
prisoner and, after a hearing, was given an indefinite suspension by
the Civil Service Commission. The statute provided for trial de
novo, but the court concluded that this meant trial de novo applying

"See Reavley, Substantial Evidence and Insubstantial Review in Texas, 23 SW. LJ. 239
(1969).

7"Southwestern Bell Tel. v. Public Util. Comm'n, 571 S.W.2d 503. 507 (Tex. 1978).
77 See supra notes 2 and 3.
'"Trapp v. Shell Oil Co., 145 Tex. 323, 198 S.W.2d 424 (1946).
7\1 See McCalla, The Administrative Procedure and Texas Register Act, 28 BAYLOR L. REV. 445,

461-66 (1976).
""See Central Education Agency v. Upshur County Comm'rs Court, 731 S.W.2d 559

(Tex. 1987); Mercer v. Ross, 701 S.W.2d 830 (Tex. 1986); Firemen's & Policemen's Civil
Servo Comm'n v. Brankmeyer, 662 S.W.2d 953 (Tex. 1984).

"'TEX. REV. CIV. STAT. ANN. art. 8307, § 5 (Vernon Supp. 1989). The controversy
over the high cost ofthe Texas workers' compensation scheme was at least partially over
the provision on trial de novo and whether it was efficient to try again an issue that an
administrative agency already had determined. The argument among proponents of the
former law was that no one should be required to give up trial by jury. This is a familiar
argument even at the federal level and has been made almost every time a new adminis
trative scheme has been put in place to replace what was previously a judicial resolution
of the problem. See Atlas Roofing Co. v. Occupational Safety and Health Review
Comm'n, 430 U.S. 442 (1977). .

""662 S.W.2d 953 (Tex. 1984).
""701 S.W.2d 830 (Tex. 1986).
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the substantial evidence rule.84 Brinkmeyer is an especially good ex
ample of how substantial evidence de novo works, how limited it is
as far as the trial court is concerned, and how difficult it is in applica
tion. The trial court in conducting its review is limited to the evi
dence introduced at the trial, which in turn is limited to those facts
in existence at the time the administrator made his decision.85 Re
viewing courts should not accept incredible, unreasonable or per
jured testimony, but "the reviewing court may go no further than to
examine the evidence for these infirmities."86

The agency is the primary fact-finder.' Resolution of factual con
flicts and ambiguities is the agency's responsibility. If there are rea
sonable alternatives, the agency's choice must stand even though
the reviewing court may have reached a different conclusion.87

Therefore, even though the court must admit the evidence and
make a decision on it as an ordinary court in a civil suit would, in its
review function the court is restricted to the "incredible, perjured or
unreasonable" standard.88 The court may not judge the credibility
of the witnesses or weigh the evidence as long as reasonable men
could differ on the existence of a legitimate issue of controverted
fact because that would invade the function and province of the
agency.

Mercer v. Ross 89 involved a dispute over unemployment compensa
tion, a benefit administered by the Texas Employment Commission
(TEe). The TEC is not under APTRA and the enabling law pro
vides for a trial de novo, meaning that all such unemployment com
pensation cases are reviewed using the substantial evidence de novo
standard.90 The main issue in Mercer v. Ross was the definition of
"misconduct" as a matter of legislative intent. Determining legisla
tive intent is clearly a question of law and no deference is required
by the court to the agency's conclusions. On the other hand, most
TEC unemployment compensation cases involve questions of fact,
and agency findings of fact are subject to review using the substan
tial evidence rule on a record made in a trial before the court. This

14 662 S.W.2d at 955.
"'[d. at 955.
"" [d. at 956.
"7 !d.
OK/d.
""701 S.W.2d 830 (Tex. 1986).
"'See Texas Employment Comm'n v. Holberg, 440 S.W.2d 38 (Tex. 1969); Texas Em

ployment Comm'n v. Tates, 769 S.W.2d 290 (Tex. App.-Amarillo 1989, n.w.h.); Beau
mont v. Texas Employment Comm'n, 753 S.W.2d 770 (Tex. App.-Houston [1st Dist.]
1988, writ denied); Mollinedo v. Texas Employment Comm'n, 662 S.W.2d 732 (Tex.
App.-Houston [1st Dist.] 1983, writ ref'd n.r.e.).
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requires evaluating the evidence given by the employee, the em
ployer, and any person who might have knowledge about the work
ing relationship to determine whether it supports the agency action;
the court may not substitute its judgment or strike a different bal
ance.91 In substantial evidence de novo review, the court I}lay con
sider the record of the agency just as any other evidence.92

Admitting the record is different from pure trial de novo where the
court would start fresh and, except for determining jurisdiction,
would not consider the record or decision of the agency.93

II. ANALYSIS OF PERTINENT PROVISIONS OF APTRA

The Texas history of substantial evidence de novo review and
general distrust of administrative agencies gave the Texas Bar and
lawmakers a challenge when attempting to pass an administrative
procedure act. For twenty years, the Texas Bar tried to achieve
some reform, thereby bringing about uniformity, for administrative
procedure.94 One of the chief motivating forces for accomplishing
the task, was Justice Reavley's article entitled "Substantial Evidence
and Insubstantial Review in Texas,"95 which explained the inade
quacies of the Texas administrative law system. After introducing
bills in 1971, 1973, and 1975, the legislature finally enacted a law
governing administrative procedure.96 Every section of this statute
is important to the topic ofjudicial review of findings of fact in con
tested cases. However, special attention must be given to the sec
tions which define contested cases,97 and set out the requirements
for findings of fact98 and the standards for judicial review.99

A. Contested Case-Section 3(2)

The Texas administrative procedure act closely tracks the Model
State Administrative Procedure Act JOO (Model Act); however, the
Texas bar committee responsible for preparatory work on the enact
ment suggested several modifications to the Act. Changes proposed

'''See Olivarez v. Aluminum Corp. of Am., 693 S.W.2d 931 (Tex. 1985).
''"See Tates, 769 S.W.2d at 291; Beaumont, 753 S.W.2d at 773.
'''Compare Tates, 769 S.W.2d at 291 and Beaumont, 753 S.W.2d at 773 with APTRA

§ 19(c).
".See McCalla, supra note 79, al 445.
'''Reavley, Substantial Evidence and Insubstantial Review in Texas, 23 SW. LJ. 239 (1969).
'"'See McCalla, supra note 79, at 446.
'"APTRA § 3(2).
""Id. § 16(b).
'"'Id. § 19.
""'REVISED MODEL STATE ADMINISTRATIVE PROCEDURE ACT (V.L.A. 1961) (amended

1981) [hereinafter cited as MODEL ACT).
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by the bar committee present questions on the interpretation of AP
TRA. Does the intent of the bar committee become the equivalent
of legislative intent?JOJ Or is the meaning which the legislators un
derstood the only interpretation to be given to the statute? Bar
committee members must have discussed or even presented written
explanations of their intended meaning to the legislators, so it must
be assumed that the legislators had some understanding of the in
tent of the writers. 102

Many sections of APTRA apply only to a "contested case" which
is defined as a "proceeding, including but not restricted to rate mak
ing and licensing, in which the legal rights, duties or privileges of a
party are to be determined by an agency after an opportunity for
adjudicative hearings."103 The two principal changes to the defini
tion of contested case made by the committee in the language of the
Model Act were the deletion of the phrase "required by law" and
the addition of the word "adjudicative."J04 The committee made
the first change, deleting the phrase "required by law," to expand
the number of contested cases to which the protections of APTRA
would extend. 105 The committee did not want the provisions for
contested cases to apply to only those hearings required by law. By
eliminating this phrase, the committee thought APTRA would allow
for a hearing even if the legislature did not provide for one in the
enabling law. 106 The committee also recommended the insertion of
the word "adjudicative" before hearing in order to clarify that this
definition did not apply to hearings held for rulemaking pur
poses.107 As a result, a literal reading of the definition leads to the
conclusion that the phrase "contested case" would apply only when
legal rights, duties or privileges are determined in those cases where
there is opportunity for an adjudicative hearing. This reading would

"" Hamilton & Jewett, The Administrative Procedure and Texas Register Act: Contested Cases
andJudicial Review, 54 TEX. L. REV. 285, 290 (1976).

"'"The meaning behind the change from the Model Act is recorded in the most detail
in McCalla, supra note 79 (McCalla was a member of the bar committee); Hamilton &
Jewett, supra note 101 (depended on conversations with McCalla).

""APTRA § 3(2).
""MODEL ACT § 1(2)... 'Contested case' means a proceeding, including but not re

stricted to ratemaking, [price fixing), and licensing, in which the legal rights, duties, or
privileges of a party are [required by law) to be determined by an agency after an oppor
tunity for adjudicative hearings ...." Id. (the terms in brackets were deleted; the itali
cized word was added).

"'"See McCalla, supra note 79, at 448.
"·'See id.
"'7 See id.
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be narrower than the intended meaning of the equivalent provision
in the Model Act. 108

The magnitude of those changes presents other difficulties. One
writer suggests the committee's intent was to reach those matters
committed to agency discretion but not the internal matters of the
agency.109 Many acts of an agency are highly informal in nature but
clearly adjudicative in result. Writing a letter ofadvice upon request
of an individual, for example, may aggrieve a party because it is not
the advice the individual wanted. Does this become a contested case
under the broad definition advanced by the committee? Does the
party have the right to demand a hearing? There is, surely, a cate
gory of informal actions, both adjudicative and legislative in mode,
to which APTRA was not intended to apply.110 The definition of
"rule" specifically excludes statements "concerning only the inter
nal management or organization of any agency and not affecting pri
vate rights or procedures." III The definition of "contested case"
does not have such an exclusion, but the section on exceptions to
APTRA provides that "the Act does not apply to matters related
solely to the internal personnel rules and practices of an agency." 112

If construed literally, "contested case" would be much narrower
than the writers intended; on the other hand, 'if interpreted too
broadly, it would make it impossible for the agencies to operate
efficiently.

When the federal administrative procedure act was drafted, infor
mal adjudication was left out of the statute, so that the act would not
be applied to those informal procedures which an agency must pur
sue on a day-to-day basis. In the Texas statute the definitional lan
guage and committee's intent obscure the line between informal
and formal adjudication. Until the distinction can be drawn with
more specificity, courts should restrict contested cases to those situ
ations in which a hearing is required in the agency enabling act.
Giving a liberal interpretatioJ} to the various enabling acts as to

"'"See Hamilton &Jewett, supra note WI, at 288-90 (these authors give a more detailed
explanation of the possible meanings of these word changes):

"·'McCalla, supra note 79, at 448 ("Committed to agency discretion" in this sense does
not appear to be used as a reviewability barrier as at the federal level, but more in the
sense of scope of authority or within the delegated power of the agency. This term also
seems to be used in this sense historically in Texas administrative law cases and in Ap·
TRA § 19.).

""See Blount v. Metropolitan Life Ins. Co., 677 S.W.2d 565, 570 (Tex. App.-Austin
1984), rev'd on other grounds sub nom. Employees Retirement System ofTex. v. Blount, 709
S.W.2d 646 (Tex. 1986).

'" APTRA § 3(7).
"'[d. § 21 (d).
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when a hearing is necessary to determine the rights, duties and priv
ileges of the individuals involved could allay the fears of the bar
committee and achieve their intended result. The courts could use
reviewability barriers for the more trivial matters by not considering
them final orders or by holding that something more needs to be
done. Other informal actions might be denied review on the basis
provided in the judicial review section that "substantial rights" of
the appellant have not been prejudiced.1ll' But whatever course is
chosen, a clearer delineation will be required.

Sparse case law on what constitutes a contested case has raised
almost as many questions as it has settled. Ratemaking is included
in the definition of "contested case" by the specific language of AP
TRA114 even though ratemaking is a legislative act. 115 Thus, the ad
judicatory procedures of sections 13-19 of APTRA apply to an
action that is essentially legislative in character.l 16 Traditionally,
legislative acts are actions akin to the functions of the legislature;
legislative acts require public hearings, resolve policy matters, apply
prospectively, and usually depend upon some additional act such as

aadjudication for functional application. Adjudication, on the other
hand, is more like the functions ofa court; it is ad hoc and retroactive
in application.

A court of appeals has defined "adjudicative" in the context of a
contested case in the following manner: "[t]o settle in the exercise
of judicial authority. To determine finally. Synonymous with ad
judge in its strictest sense."117 This same court, in a split decision in
Big D Bamboo, Inc. v. State, 118 applied the definition of contested case
less than generously.. In-this case, the enabling act did not require a
hearing, leading the majority to conclude that the appellant's de
fense in a liquor tax deficiency action did not fall within the meaning
of contested case. Consequently, the appellant was not entitled to
an administrative hearing, and his remedy was to wait for the tax
collector and only then have his day in court.l 19 The dissent, recal
ling the efforts of the bar committee, maintained that APTRA had
expanded the instances in which a hearing was available. The dis-

"'/d. § 19(e).
'H/d. § 3(2).
"'See Lone Star Gas Co. v. State, 137 Tex. 279,153 S.W.2d 681, 693 (1941).
""See Southwestern Bell Tel. v. Public VtiI. Comm'n, 571 S.W.2d 503, 507 (Tex.

1978).
'I7Big D Bamboo, Inc. v. State, 567 S.W.2d 915, 918 (Tex. Civ. App.-Beaumonl

1978, no writ) (quoting BLACK'S LAw DICTIONARY 63 (4th ed. 1968» (emphasis in
original).

)

""567 S.W.2d 915 (Tex. App.-Beaumont 1978, no writ).
1I0!d. at 918.
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sent's practical approach was that the aggrieved taxpayer should
have the opportunity to take the less expensive administrative
route. 120

As noted previously, the bar committee added "adjudicative" to
the wording of "contested case" to preserve the legislative-adjudica
tive distinction in their broadened definition. In Stockton v. Parks and
Wildlife Commission,121 the commission had promulgated a regulation
prohibiting trotlines in a certain area, and all parties agreed that the
regulation was a rule. A number of commercial fishennen chal
lenged the legality of the action. The court maintained the legisla
tive-adjudicative distinction wanted by the bar committee by
deciding that section 12 reviewl22 applied and not the more compli
cated procedures and review of sections 13-19.123 The action did
not require the formalities of a contested case. 124

Another interesting issue confronted by the Austin Court of Ap
peals is when rulemaking under the insurance code in fact becomes
ratemaking and thus subject to the procedures and review of the
contested case. The answer could be a question of degree. over
which reasonable persons, like district court judges and court of ap
peals judges, could disagree. In this case the higher court had the
last word in the context of a credit insurance determination and re
quired only the more informal rulemaking procedures. 125

B. Findings of Fact-Section 16(h) 126

The requirements for making findings of fact are set out ~n the
statute as follows:

A final decision must include findings of fact and conclu
sions of law, separately stated. Findings of fact, if set forth
in statutory language, must be accompanied· by a concise
and explicit statement of the underlying facts supporting
h fi d · 127ten mgs....

""Id. at 919.
'"'Stocklon v. Parks and Wildlife Comm'n, 571 S.W.2d 338 (Tex. Civ. App.-Austin

1978. no writ).
"'APTRA § 12.
'""Id. §§ 13-19.
"'Stockton. 571 S.W.2d at 342.
"'State Bd. ofIns. v. Deffebach. 631 S.W.2d 794, 799 (Tex. App.-Austin 1982. writ

ref'd n.r.e.). .
""APTRA § 16(b).
"'[d.
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Another section .reads:
Findings of fact must be based exclusively on the evidence
and on matters officially noticed. 128

The evidence and matters officially noticed must be in the record. 129
It deductively follows that the final decision of the agency must be
based on the record. The judicial review of the agency decision,
unless de novo, shall be restricted to the record made before the
agency.130 This synthesis sets up findings of fact as an indispensable
link between agency decisions and the determination of the review
ing court. Conclusions of law are not restricted to the record and
indeed could not be so restricted.

The findings of fact provision in APTRA follows the Model Act l31
except that the word "must" replaces the word "shall." The Texas
act also subdivides the Model Act provision. These small differ
ences from the Model Act probably represent little more than an
attempt to make the Texas act even more explicit. The commission
ers' comments on the Model Act indicate that the language of the
findings of fact section was an attempt "to go beyond a mere state
ment of a general conclusion in the statutory language (e.g., that
'public interest, convenience and necessity' will be served) or in lan
guage of similar generality."132 In 1981 the Model Act was revised
so that the sentence reads: "Findings of fact, if set forth in language
that is no more than mere repetition or paraphrase of the relevant
provision of law, must be accompanied by a concise and explicit
statement of the underlying fact of record to support the
findings."133

In addition, in commenting on the 1961 Model Act's provision on
findings, the commissioners cited Saginaw Broadcasting Company v.
Federal Communications Commission,I34 a federal court of appeals deci
sion, as an example of the explicitness intended. The pertinent

'·"ld. § 13(h).
'c",ld. § 13(0.
'''''Id. § 19(d)(3).
''''MODEL ACT § 12.

"A final decision or order adverse to a party in a contested case [shall] must be
in writing or stated in the record. A final decision [shall] must include findings
offact and conclusions oflaw. separately stated. Findings offact. if set forth in
statutory language. shall be accompanied by a concise and explicit statement of
the underlying facts supporting the findings ...."

ld. (The words in brackets were deleted and the italicized words added. The Texas Act
put the first sentence into a separate subsection.).

'''·MODEL ACT § 12. commentary at 419.
'''''MODEL STATE ADMINISTRATIVE PROCEDURE ACT § 4-2 I5(c) (V.L.A. Supp. 1981).
1:

14 96 F.2d 554 (D.C. Cir. 1938).
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parts of the opinion state that the process of decision includes at
least four parts:

(I) evidence must be taken and weighed, both as to its ac
curacy and credibility; (2) from attentive consideration of
this evidence a determination of facts of a basic or underly
ing nature must be reached; (3) from these basic facts the
ultimate facts, usually in the language of the statute, are to
be inferred, or not as the case may be; (4) from this finding
the decision will follow by application of the statutory
criterion. 135

The court anticipated that this analysis of the decisionmaking pro
cess would clarify the distinction between findings of fact and con
clusions of law and thus aid future courts in their reviewing
responsibility. The first level in the decisionmaking process re
quires that an agency establish the facts which become the evidence
in the case; the basic or underlying facts at the second level are the
factual inferences made from the evidence. The agency then applies
the legal terminology and the conflict between scope of review and
agency responsibility begins. Findings of fact and reasons are not
the same thing, but what 16(b) demands is an explanation of the
agency decision to aid the reviewing court. Minimally, the drafters
intended the language in the Model Act to be an improvement over
the language in the federal administrative procedure act. 136 The
findings of fact should be more than mere recitations or incanta
tions accomplished with some previously prepared printed form,
but rather a meaningful exercise demonstrating careful
consideration.

From the analysis of the Model Act provisions on which section
16(b) of APTRA is based, it is apparent that APTRA requires more
than a pro forma explanation of the agency decision. The most im
portant decision in Texas on the meaning of section 16(b), the find
ing of facts provision, is Texas Health Facilities Commission v. Charter
Medical-Dallas, Inc., 137 an appeal from the denial of a certificate of
need for a health care facility. The Texas Supreme Court narrowly
interpreted the language of section 16(b), commenting that the sec
tion "requires an accompanying statement of underlying facts only
when the ultimate fact finding embodies a mandatory fact finding set
forth in the relevant enabling act."138 In a footnote,. the court

'''ld. at 559.
'""5 U.S.C. § 557(c) (1982).
'''665 S.W.2d 446, 450-52 (Tex. 1984).
'''"665 S.W.2d at 451.
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seemed to acknowledge that the language of 16(b) is not restricted
to "mandatory fact finding" but to "statutory language." The lan
guage in the footnote liberalizes the supreme court's holding to the
extent that criteria set out by the legislature, even though not "re
quired," might be the type embraced by the 16(b) requirement for
underlying facts. 139 The court further loosened its restriction on
section 16(b) by stating that an "agency may not avoid this statutory
requirement by simply rewording its criteria; section 16(b) extends
to all statutory fact findings that represent the criteria that the legis
lature has directed the agency to consider in performing its
function." 140 .

Since the supreme court found sufficient underlying facts for at
least one of the "must criteria" found deficient by the agency sup
porting the denial, the narrow reading the court gave to section
16(b) can be considered dicta. 141 Nonetheless, the court's interpre
tation would seem to be a rather strong guideline for future ac
tion. 142 This interpretation, however, is not in accordance with the
intention of the drafters of the provision in the Model Act and at
least partially misses the point. The purpose of section 16(b) when
compared to the federal equivalent was to prevent the agency from
hiding behind generalizations, no matter what the source. The nar
row interpretation allows phrasing of findings of fact in the lan
guage of agency rules or any other generality and thus diminishes
the value of the section.

Because findings of fact are the bridge between agency action and
judicial review, they should reflect the standards being used by the
agency and should mirror to some extent the delegated authority
granted to the agency by the legislature. The biggest problem with
the court's decision in Charter Medical-Dallas is that legislatures sel
dom delegate authority with ideal specificity; in most cases, the leg-

''''/d.
""/d. Although not reaIly clarifying the meaning of section 16(b), two cases subse

quent to Charter Medical-Dallas have attempted to distinguish between "hypertechnical"
factfinding requirements and findings of fact that demonstrate sufficient consideration.
See State Banking Bd. v. Allied Bank, 748 S.W.2d 447, 449 (Tex. 1988); Texas Health
Facilities Comm'n v. Presbyterian Hosp. N., 690 S.W.2d 564 (Tex. 1985). Neither deci
sion is precisely on point as far as the interpretation of section 16(b) is concerned. The
supreme court affirmed the court ofappeals in Presbyterian because the findings (underly
ing facts) were found to be deficient, and in Allied Bank because the findings were stated·
in statutory language so there was no question that the underlying facts needed to be
provided.

'''Charter Medical-Dallas, 665 S.W.2d at 453.
'.2/0.. at 451. This is very strong dicta in light of the fact that the court prefaced its

interpretation of section 16(b) with the statement, "[t]herefore, we hold .... " /d. at
451.
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islature sets a goal and indicates a few general standards to guide
the agency in its operation. 143 If statutory standards are set out in
broad language, the agency is to fill in the interstices of the Act by
promulgating rules (standards).144 But often, even these rules are
mere generalities crafted to cover many situations. Such generali
ties demand adequate findings to explain agency action for the pur
pose of judicial review, i.e., to help reviewing courts determine
whether the legislative will is being carried out and sometimes to
help reviewing courts monitor the agency's limitless discretion. The
court in Charter Medical-Dallas acknowledged as much in its state
ment: "judicial review would be enhanced if all general conclusions
of an agency were accompanied by a statement of underlying
facts." 145

C. Judicial Review-Section 19

The APTRA provision most dramatically revised from the Model
Act is section 19, the Texas provision on judicial review. 146 In this
section the legislature reacted to the unique history of the adminis
trative process and the development ofjudicial review in the state of
Texas. Although the section is entitled 'Judicial Review in Con-

1·'Ironically, the statute in Charter Medical-Dallas was one of the better delegations of
authority in that there were a number of criteria the agency had to consider in coming to
its decision. The Texas Health Facilities Commission is no longer in existence; a reason
might be that when guidelines are too specific the agency cannot be politically
responsive.

"·Securities Exchange Comm'n v. Chenery. 332 U.S. 194,202 (1947).
I.'Charter Medical-Dallas, 665 S.W.2d at 451.
I·"APTRA § 19. Section 19 provides:

(a) A person who has exhausted all administrative remedies available within
the agency and who is aggrieved by a final decision in a contested case is enti
tled to judicial review under this Act. This section is cumulative of other means
of redress provided by statute.

(b) Pr'bceedings for review are instituted by filing a petition within 30 days
after the decision complained of is final and appealable. Unless otherwise pro
vided by statute:

(I) the petition is filed in a District Court of Travis County, Texas;
(2) a copy of the petition must be served on the agency and all parties of

record in the proceedings before the agency; and
(3) the filing of the petition vacates an agency decision for which trial de

novo is the manner of review authorized by law, but does not affect the enforce
ment of an agency decision for which another manner of review is authorized.

(c) If the manner of review authorized by law for the decision complained
of is by trial de novo, the reviewing court shall try all issues of fact and law in
the manner applicable to other civil suits in this state but may not admit in
evidence the fact of prior agency action or the nature of that action (except to
the limited extent necessary to show compliance with statutory provisions
which vest jurisdiction in the court). Any party to a trial de novo review may
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tested Cases," its language contemplates both "pure trial de
novo"147 and "other than by trial de novo" procedures.'48 Section
19 preserves the three elements of trial de novo which have evolved

.in Texas. First, if trial de novo is authorized by law, any petition for

have, on demand, a jury determination of all issues of fact on which such a
determination could be had in other civil suits in this state.

(d) If the manner of review authorized by law for the decision complained
of is other than by trial de novo:

(I) after service of the petition on the agency, and within the time permit
ted for filing an answer (or such additional time as may be allowed by the
court), the agency shall transmit to the reviewing court the original or a certi
fied copy of the entire record of the proceeding under review and such agency
record shall be filed with the clerk of the court. By stipulation of all parties to
the review proceedings, the record may be shortened. A party unreasonably
refusing to stipulate to limit the record may be taxed by the court for the addi
tional costs, unless the party is subject to a rule adopted under Subsection (f) of
this section requiring payment of all costs of record preparation. The court
may require or permit subsequent corrections or additions to the record;

(2) any party may apply to the court for leave to present additional evidence
and the court, if it is satisfied that the additional evidence is material and that
there were good reasons for the failure to present it in the proceeding before
the agency, may order that the additional evidence be taken before the agency
on conditions determined by the court. The agency may modify its findings
and decision by reason of the additional evidence and shall file such evidence
and any modifications, new findings, or decisions with the reviewing court;

(3) the party seeking judicial review shall offer, and the reviewing court
shall admit, the agency record into evidence as an exhibit. The review is con
ducted by the court sitting without a jury and is confined to the agency record,
except that the court may receive evidence of procedural irregularities alleged
to have occurred before 'the agency but which are not reflected in the record.

(e) The scope of judicial review of agency decisions is as provided by the
law under which review is sought. Where the law authorizes appeal by trial de
novo, the courts shall try the case in the manner applicable to other civil suits in
this state and as though there had been no intervening agency action or deci
sion. Where the law authorizes review under the substantial evidence rule, or
where the law does not define the scope ofjudicial review, the court may not
substitute its judgment for that of the agency as to the weight of the evidence
on questions committed to agency discretion but may affirm the decision of the
agency in whole or in part and shall reverse or remand the case for further
proceedings if substantial rights of the appellant have been prejudiced because
the administrative findings, inferences, conclusions, or decisions are:

(I) in violation of constitutional or statutory provisions;
(2) in excess of the statutory authority of the agency;
(3) made upon unlawful procedure;
(4) affected by other error of law;
(5) not reasonably supported by substantial evidence in view of the reliable

and probative evidence in the record as a whole; or
(6) arbitrary or capricious or characterized by abuse of discretion or clearly

unwarranted exercise of discretion.
Id. (subsection (f) omitted) .

•<7 APTRA § 19(c).
... /d. § 19(d).
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review vacates the agency decision. 149 Second, the reviewing court
tries all issues of law and fact as if it were simply trying another civil
suit in the state. The suit is tried without admitting any evidence of
prior agency action, except for purposes of establishing jurisdic
tion. 150 Third, the reviewing court can completely substitute its
judgment for that of the agency, and jury trial is. available on de
mand to determine issues of fact. 151 Trial de novo is not really a
review at all since the process begins anew.I52

The second type of review authorized by the section is a manner
of review "other than by trial de novo."153 The most significant as
pect of review "other than by trial de novo" is that the review is
based on the record made in the administrative proceeding.I54 The
decision of the agency is based exclusively on the record, 155 and the
record of the agency is admitted into evidence as an exhibit. 156 Ad
ditional evidence may not be taken at the court proceeding; how
ever, if additional evidence is material and for some reason the
parties failed to present it to the agency at the initial hearing, the
court may send the matter back to the agency for redetermination
on the basis of this new evidence. 157 The "other than trial de novo"
standards would apply to statutes which authorize review under the
substantial evidence rule or which fail to specify the scope ofjudicial
review. Scope of review standards other than substantial evidence
are possible if authorized by the enabling statute.I 58 In reviewing
findings of fact, the most important standards in the section are
those which allow reversal or remand for findings, inferences, con
clusions or decisions that are "not reasonably supported by substan
tial evidence in view of the reliable and probative evidence in the
record as a whole;" or are "arbitrary or capricious or characterized
by abuse of discretion or clearly unwarranted exercise of
discretion." 159

''!'Id. § 19(b)(3).
,.•"[d. § 19(c).
'" [d. See generally McCalla, supra note 79, at 467-68.
'''See Southwestern Bell Tel. v. Public Util. Comm'n, 571 S.W.2d 503, 509 (Tex.

1978).
'""APTRA § 19(d).
"'Id. § 19(d)(3).
,,,.See supra notes 126·30 and accompanying text.
'''''Id.
'M APTRA § 19(d)(2).
'''Compare APTRA § 19(d) with APTRA § 19(e). "The scope of review of agency deci

sions is as provided by the law under which review is sought." Id. § 19(e). The section
refers to trial de novo, substantial evidence, or situations in which the law is silent about
the scope of review; therefore, the enabling law could provide for something else.

"'''APTRA § 19(e)(5) & (6).
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Before applying Section 19 to agency decisions, a court should
resolve all issues of fact. In the decisionmaking process, issues of
fact must. become findings of fact before the judicial review section
can apply; this is the basis for requiring exhaustion of administrative
remedies and imposing the final order rule. 1oo Issues of fact that
commonly lie within the expertise of the agency should be settled by
the agency before judicial intervention.

Once the reviewability hurdles have been overcome and if the en
abling law does not demand pure trial de novo, the "other than by
trial de novo" reviewing sections are to guide the courts. Many
courts have interpreted these sections on judicial review, but two
early decisions set the tone for judicial review of contested cases
under APTRA.

In Imperial American Resources Fund, Inc. v. Railroad Commission 161
the Texas Supreme Court had its first real opportunity to interpret
the judicial review provision of APTRA. Imperial appealed a Rule
37 (spacing of oil and gas wells) exception granted by the Railroad
Commission. The court first considered whether APTRA applies to
the proceedings of the Railroad Commission, and then more specifi
cally, how APTRA has affected the court's scope of review. Review
under this appeal provision declaring orders of the Commission
prima facie valid previously had been the substantial evidence de
novo review authorized in Trapp v. Shell Oil CO.162 This type of re
view means that the trial court would take evidence and then make
its decision on the basis of the substantial evidence test, considering
the evidence admitted and the record made by the trial court.l 63

Sometimes the record of the agency would be introduced and some
times not. The court noted the "far-reaching change in limiting ju
dicial review" effected by the legislature in enacting APTRA.I64
The court concluded that the legislature intended to limit ':';udicial
review under the substantial evidence rule to the records made
before the administrative agencies."165 Therefore, after the enact
ment of APTRA, the "test [of] substantiality of the evidence" is
made on the same evidence the administrative agency had before it
for its decisionmaking, unlike under the former rule, which permit-

""See id. § 19(a). The difference between issues and findings should not be confused
with the application of the substantial evidence rule to inferences and how the applica
tion could effect the interpretation of section 16(b). See infra note 272.

""557 S.W.2d 280 (Tex. 1977).
"'"145 Tex. 323,198 S.W.2d 424 (1946).
""Imperial American Resources Fund, 557 S.W.2d at 284.
"" Id. at 285.
""'Id.
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ted the introduction of new evidence before the trial court. 166 Since
courts previously had interpreted the ambiguous review provision in
this enabling law as requiring substantial evidence de novo review,
the decision in Imperial American Resources Fund is significant in two
respects. Not only did the supreme court put aside the old concept
of substantial evidence de novo review, but the court also reached
its decision under section 19(d), indicating that the pure trial de
novo standard of review was not applicable.

One year later, the Texas Supreme Court in Southwestern Bell Tele
phone Co. v. Public Utilities Commission,167 specifically analyzed the ele
ments of section 19 even more. 168 In Southwestern Bell, the supreme
court indicated to the administrative law world in Texas the extent
to which the rules on judicial review had changed, in that the legisla
ture authorized only two types of review in section 19.169 The first
type of review is trial de novo, and therefore no review at all,170 and
in this sense the court surely had "pure trial de novo" in mind. The
second type, ifthe manner of review is "other than trial de novo," is
"review confined to the agency record." 171 Further the court held
that sections 13-19 apply to the ratemaking process, as well as con
tested cases; therefore, the necessary procedures to exercise its
ratemaking authority are:

The right to notice, the right to present evidence and argu
ment and cross-examine witnesses, the making ofa full rec
ord of the proceedings, the taking of depositions, the
issuance of subpoenas to compel attendance of witnesses,
the application of the rules of evidence, the preparation of
proposals for decision and the filing of exceptions and
briefs, and the inclusion of separately stated findings of fact
and conclusions of law in final agency decisions. 172

"·'ld.
..

17 571 S.W.2d 503 (Tex. 1978).
.....ld. al 508. This decision involved ratemaking principles, and thus is distinguishable

from the usual contested case. Although ratemaking is included within the definition of
contested cases under APTRA, contested cases are primarily adjudicatory, unlike
ratemaking, which is legislative in character and prospective in application. Legislative
acts are often based on future facts-prognostications -which some would consider not
to be facts at all, or at least insufficient facts on which to support a final order in trial
type proceedings. Nonetheless, while the application of some of the rules could vary
because of the difference between lhe legislative process and adjudicative process,
ralemaking musl be accomplished in accordance wilh seclions 13-19 of APTRA. See
supra text accompanying notes 114-15.

"·'571 S.W.2d al 508.
'7"ld. al 509.
•" ld. al 508.
17. ld. at 507. All these procedural safeguards become applicable to ratemaking. /d. at

510.
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Since ratemaking is accorded this full range of procedural safe
guards now applicable in the administrative hearing,. requiring trial
de novo as the method of review would be inefficient. It is impracti
cal to follow ,this detailed process, and then set the agency action
aside for a trial de novo. The court concluded that APTRA required
review of the record made at the administrative hearing using the
'substantial evidence test. 173

The supreme court in Southwestern Bell additionally agreed to void
the preponderance of the evidence standard prescribed in th~ stat
ute to determine confiscation issues. 174 This decision is important,
because the court laid to rest, for the present, the issue of independ
ent fact-finding or trial de novo review.for confiscation or constitu
tio~al rights allegations}75 Although the law in Texas at one time
required the Ben Avon 176 approach, and therefore, trial de novo in
cases involving issues of confiscation or constitutional rights viola
tions, subsequent decisions have not followed this precedent. l77

The public utility provisions examined in Southwestern Bell dictating
preponderance of the evidence review for allegations of confiscation
could have been interpreted to require trial de novo and revitalized
this dated area of the law, because the legislature passed the Public
Utility Act l78 after APTRA. Trial de novo may still be an issue in the
state as far as jurisdictional facts are concemed. 179 In determining
jurisdictional facts, independent fact-finding at the outset is justified
under a scope of auth'ority rationale. 180 Determining scope of au
thority is a question of law but may require the court to find some
minimal facts and, therefore, an initial consideration could be an
inquiry to establish whether the agency is operating within the area
"committed to its discretion," as this term is used in Texas. 181

III. QUESTION OF FACT VERSUS QUESTION OF LAw

Questions of fact result in findings of fact by the agency in con
tested cases. The courts' power to review these factual findings of
agencies became an issue at the federal level in the early part of the

'7>/d. a151O.
'N/d. a1512.
'75/d.
'
7U See Ohio Valley Waler Co. v. Ben Avon Borough. 253 U.S. 287 (1920).

177See infra nOles 201-02 and accompanying lext.
I7HTEX. REV. CIV. STAT. ANN. art. 1446c (Vernon 1980).
'?!'Carson v. Railroad Comm'n, 669 S.W.2d 315, 316 (Tex. 1984).
'H"See Crowell v. Benson, 285 U.S. 22 (1932); Ng Fung Ho v. While. 259 U.S. 276

(1922).
'H' See infra nOle 186 and accompanying lext.
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century. Agencies argued before the United States Supreme Court
that while courts may review questions of law, any fact questions
resolved by the agency should be final. 182 The Court rejected this
argument and instead adopted a limited form of review of fact ques
tions. 183 Courts justify a limited review on the ground that the legis
lature has delegated the power to make decisions in this area to the
agency, and the reviewing court is only to function as an overseer
and judge the reasonableness of agency decisions, not their correct
ness,184 Thus, under limited review, a court may not substitute its
judgment for that of the agency, and thereby usurp agency func
tion. 185 Of critical importance is the breadth of the area within
which the agency should be allowed to operate, and over which the
court should have only a limited power of review. In APTRA, this
area of decisionmaking is identified as the area "committed to
agency discretion."186 The agencies' discretion in APTRA must
mean something similar to scope of delegated authority. In other
words, in order to determine the breadth of the delegated authority
of an agency, over which a court would have only limited review, the
courts. should consult and construe the enabling law. If the agency
makes a decision within its scope of authority and there are facts to
support the decision, the courts should defer to the decision unless
it is a question oflaw,187

A. Traditional Importance of Fact/Law Distinction

Whether an issue is a question of fact or a question of law has
caused mischief for the courts for centuries and is now a basic influ
ence on many facets of the administrative process. 188 The distinc
tion between a question of fact and a question of law is not really
helpful in resolving the most difficult issues confronted in judicial
review of administrative action, but can be an important starting
point for analysis. For example, an agency should settle issues of

"'Compare Quinby v. Conlan, 104 U.S. 420, 426 (1881) with InlerSlale Commerce
Comm'n v. Louisville & N.R.R., 227 U.S. 88. 91 (1913). See B. SCHWARTZ, ADMINISTRA
TIVE LAw 595-96 (2d ed. 1984).

""See Imerslale Commerce Comm'n v. Union Pac. Ry. Co.• 222 U.S. 541, 547-48
(1912) (describing subslamial evidence as a slandard of Iimiled review).

"'See Gulf Land Co. v. Allanlic Ref. Co., 134 Tex. 59,131 S.W.2d 73, 82 (1939).
,.r·APTRA § 19(e).
''''ld.
'.'7 See supra nOle 179 and accompanying lexl.
"'See 5 K. DAVIS. ADMINISTRATIVE LAw TREATISE § 29.9 (2d ed. 1984). Professor Da

vis commems lhal Ihe concepl of a mixed law and facl queslion can be lraced back 10

Lord Mansfield in 1796.
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fact that lie within its expertise or delegated authority before the
judicial review section applies. 189

Whether an issue is one of fact or one oflaw is important in deter
mining reviewability of agency decisions. Pure issues of law, espe
cially when linked with irreparable harm, may allow a litigant to
proceed directly to court and avoid the requirements of ripeness,
final orders, and exhaustion of administrative remedies. 190 If the
action of an agency raises an issue of law that will not be resolved by
anything that the agency does in its process, then the court may con
sider it immediately for the benefit of all parties. 191

Once it is determined that an issue is reviewable, the second step
is to consider the type of review authorized by the enabling statute.
The review authorized is not directly related to questions ol\law or
fact but instead relates to the review that could be expected for find
ings of fact. If the enabling law authorizes trial de novo, then obvi
ously there will be no review of the agency action, but rather the
"reviewing court" will substitute its judgment in all respects for that
of the agency and the record made before the agency will be used
only to determine whether the action satisfies the jurisdictional re
quirements. 192 In all other instances, review will be based on the
record made before the agency. 193

After determining the type of review, the third step is to gauge the
scope of the review. At this point, if review is on the record, the
lawyer earns her fee by predicting the chances of success for the
client in pursuing review at the more expensive judicial level. Will
the reviewing court substitute its judgment or defer to the agency
decision? Conventional wisdom teaches that the reviewing court
will substitute its judgment on questions of law and defer on find
ings of fact.

These principles were identified in Texas as early as 1939 in Gulf
Land Co. v. Atlantic Refining Co. 194 The administrative process seems
to decide responsibilities by granting the district court general juris
diction to determine all questions of law, but "contemplates that the
commission shall be left free to finally determine controverted is-

""APTRA § 19(a). See City of Sherman v. Public Vtil. Comm'n. 643 S.W.2d 681, 683
(Tex. 1983).

"'''See Grounds v. Tolar Indep. School Disl., 707 S.W.2d 889, 892 (Tex. 1986); Mis
sion Indep. School Disl. v. Diserens, 144 Tex. 107, 188 S.W.2d 568, 570 (1945).

""See City of Sherman v. Public Vtil. Comm'n, 643 S.W.2d 681, 683 (Tex. 1983);
Wcstheimer Indep. School Disl. v. Brockeue, 567 S.W.2d 780, 785 (Tex. 1978).

"'"See APTRA § 19(c).
",:<See id. § 19(d).
''''134 Tex. 59, 131 .S.W.2d 73 (1939).
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sues of fact." 195 Court authority to review fact findings is therefore
limited. The test to be applied is that the commission's order shall
be sustained unless the order is "illegal, unreasonable or arbitrary"
and "it is not such if it is reasonably supported by substantial evi
dence."196 The court in Gulf Land Co. elaborated on the differences
between questions of fact and questions of law by quoting from the
opinion in Railroad Commission v. Magnolia Petroleum Co. :197

It is no longer an open question that such order or ruling
may be supported upon a ground different from that cited
in the order, which of course is but another way of stating
that courts are not bound by the reasons given by the Rail
road Commission, nor by any particular ground made the
basis of its ruling, provided, of course, another valid basis
is shown for same}98

The Gulf Land Co. court did not rest its decision solely on Magnolia
Petroleum but added that a reviewing court may affirm a commission
holding on any correct theory of law. This rule, however, does not
mean that a reviewing court "can determine a material controverted
fact question which was not passed on at all by the Com~ission in
order to sustain a Commission order." If reviewing courts were
permitted to resolve material fact questions left unanswered by the
commission, the result would "violate the very fundamental rule
that the Commission determines primarily and finally all fact is
sues,-that is, all issues that are not established as a matter of
law." 199 In reaching this conclusion the court analogized to the
rules applied to trial courts in civil cases and the trial courts' rela
tionship to the appellate court.200

Another type of fact-finding that deserves brief mention as an his
torical note is independent fact-finding or trial de novo whenever an
agency decision involved a constitutional right or jurisdictional fact.
In Marrs v. Railroad Commission,201 the Texas Supreme Court agreed

""131 S.W.2d at 82.
""l/d.
"', 130 Tex. 484, J09 S.W.2d 967 (1937).
'''"Gulf Land CQ., 131 S.W.2d at 84 (quoting Magnolia Petroleum, J09 S.W.2d at 971).
""'ld. at 84. Recent opinions fail to mention this important law/fact distinction. See

Railroad Comm'n V. City of Austin, 524 S.W.2d 262, 279 (Tex. 1975) ("The courts are
not bound by the reasons given by Boards or Commissions in their orders, or by any
particular ground made the basis of their rulings, provided there is a valid basis for what
they do."). See also Texas Health Facilities Comm'n V. Charter Medical-Dallas Inc., 665
S.W.2d 445, 452 (Tex. 1984). But eJ. Public Vtil. Comm'n V. AT&T Communications,
777 S.W.2d 363, 365, 372 (Tex. 1989) (court unanimously holds that a reviewing appel
late court is not to make an independent finding of fact) .

•'",Gulf Land Co., 131 S.W.2d at 84.
•11'142 Tex. 293, In S.W.2d 941 (1944).
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to hear a petitioner's allegation of confiscation based upon a prora
tion order. Following the lead of such federal cases as Ohio Valley
Water Co. v. Ben Avon Borough 202 and Crowell v. Benson,203 the court
concluded that confiscation of property without due process of law
is a constitutional rights violation and therefore calls for independ
ent fact-finding or trial de novo.204 Because the Texas courts devel
oped substantial evidence de novo review and the special
ratemaking procedures, these courts did not follow the independent
fact-finding aspect of Ben Avon and Marrs. After the Administrative
Procedure Act was enacted and made applicable to ratemaking,
there was the possibility of rebirth, but this has been avoided for the
time being.205

B. Difficulty in Making the Fact/Law Distinction

Discerning a question of fact from a question of law poses an ana
lytical challenge but often the choice between them is simply a pol
icy decision.206 Inarticulate factors may play a role in the
distinction. Some of these factors include: (I) "the distinction be
tween the conduct of public business and the regulation of private
business," (2) "whether the administrative function is predomi
nantly legislative or judicial," (3) "the extent of discretionary power
vested in the agency," (4) "the character of the administrative pro
cedure," and (5) "the experience and reputation of the agency."207

The Texas Supreme Court has decided many interesting post-AP
TRA cases demonstrating the interplay between questions of fact
and questions oflaw. Comparing a few cases serves to illustrate the
nuances.

Mercer v. Ross,208 a non-APTRA decision, is a classic example of a
case decided on a pure question of law. The supreme court at
tempted to discern the legislative intent behind the word "miscon
duct," as used in the statutes governing entitlement to
unemployment compensation. In agreeing with and affirming the
Texas Employment Commission's interpretation, the court stated

"""253 U.S. 287 (1920).
"'"285 U.S. 22 (1932).
"'" Marrs, 177 S.W.2d al 947-48. Il should be nOled lhal lhe'Marrs decision was exlen- ,

sively quoled in Trapp v. Shell Oil Co.• which sel up lhe model for subslanlial evidence de
novo review. However. even lhough il readily quoled from 111mrs, Trapp went on lo
oSlensibly disapprove bUl nOl overrule Marrs, See Trapp, 145 Tex. 323. 198 S.W.2d 424,
431,433 (1946).

C"" See supra nOles 174-77 and accompanying leXl.
"'"OSee 5 K. DAVIS, ADMINISTRATIVE LAw TREATISE § 29.9 (2d ed. 1984).
"'

17 2 F. COOPER, STATE AOMINISTRATIVE LAw 710 (1965).
"""701 S.W.2d 830, 831 (Tex. 1986).
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that "[i]f the legislature had intended that mere inability to perform
duties required disqualification from [unemployment] benefits it
could have stated SO."209 The court independently reviewed the
agency definition of "misconduct" as a matter of law, but future
cases of the agency should be primarily factual determinations
tested by the substantial evidence rule to assess if the particular situ
ation falls within "misconduct" as defined by the court.210

On its face, the major issue in Rector v. Texas Alcoholic Beverage Com
mission 211 appears to be a matter of law. In this case, Rector com
plained that the Commission had denied him a wine and beer
license without affording him a due process right to cross-examina
tion. In addition to its constitutional underpinnings this right was
based at least in part on the APTRA provision which states that:
"[i]n contested cases, a party may conduct cross-examinations re
quired for a full and true disclosure of the facts. "212 The court then
commented that the "record of the hearing before the CountyJudge
clearly shows that the application of Rector was denied without due
process because he was denied these basic and traditional tools for
searching out the truth."213 Is this decision purely a matter of law
so that in the future all agencies must accord cross-examination
upon request, or is it at least partially based upon the facts of this
particular case since the record of the hearing was invoked? Cross
examination upon request would give an expansive reading to the
statute and would likely unnecessarily lengthen some records un
necessarily in cases in which cross-examination has little value. In
Rector, the court may have accorded cross-examination based upon
factual findings, but if it did, it inadequately explained the decision.
Unresolved was the question of what factual issues make cross-ex
amination necessary for a full and true disclosure of the facts. Un
less this decision renders cross-examination mandatory as a matter .
of law, in spite of the permissive wording of the statute, an agency
must determine whether to allow cross-examination, and the court
should review the question on the basis of the facts gathered by the
agency. Since in Rector the record contained substantial evidence
supporting the denial on the merits, the issue becomes more com
plicated: was the failure to allow cross-examination harmless error,
or would cross-examination have helped the applicant raise doubts

·'"'Id.
• IUSee supra notes 90-92 and accompanying text.
"" 599 S.W.2d 800 (Tex. 1980).
",.APTRA § 14(p) (emphasis added).
"'''Rector, 599 S.W.2d at 800.
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or produce negative evidence to detract from the evidence support
ing the agency findings?

Another aspect of the distinction between questions of law and
fact is illustrated by the supreme court's opinion in Grounds v. Tolar
Independent School District.214 In this case, the school district fired a
football coach, who was subsequently ordered reinstated by the
State Commissioner ofEducation for a position in the "same profes
sional capacity." The school district rehired him as a teacher with
out coaching responsibility, meaning that he did not receive the
$3500 coaching supplement. Grounds objected and the school dis
trict by-passed the procedure prescribed in the relevant statute215

by obtaining a declaratory judgment in its favor from the district
court. The court of appeals affirmed on the basis that the commis
sioner of education did not have the power to determine legal
rights.216 The school district argued that the term "same profes
sional capacity" was a matter of statutory and contractual interpreta
tion, and therefore a question of law to be settled in the courts. The
supreme court, while agreeing that pure questions of law do not re
quire exhaustion of all administrative remedies, concluded that the
meaning of these terms was "not a pure question of law."217 The
Term Contract Nonrenewal Act218 provides a statutory cause of ac
tion that is predicated upon following certain statutory procedures
so the commissioner can have input on the meaning of the term
"same professional capacity." How much the court will defer, since
this is at least partially an issue of fact, is a question to be answered
when the case comes up through the proper channels; this is the
issue in the next case, Graford 0i1.219

Illustrating the complicated nature of the distinction between
questions of law and fact in decisionmaking is the case of Railroad
Commission v. Graford Oil COrp.220 This case involved the statutory
definition of "common reservoir," which contained an ambiguity.
On review, the Commission interpreted the definition one way,
while the reviewing court defined it another way without much ex
planation.221 Presumably, considering the cursory manner in which

'''707 S.W.2d 889 (Tex. 1986).
""TEX. EDUC. CODE ANN. §§ 21.201-.259 (Vernon 1987).
·"'Grounds. 707 S.W.2d at 892.
"'[d.
"'TEX. EDUC. CODE ANN. §§ 21.201-.259 (Vernon 1987).
''''Railroad Comm'n v. Graford Oil Corp., 557 S.W.2d 946 (Tex. 1977).
"""557 S.W.2d 946 (Tex. 1977).
""'[d. at 950. The definition for common reservoir in the statute read: "any oil and/or

gas field or part thereof which comprises and includes any area which is underlaid, or
which from geological or other scientific data or experiments or from drilling operations
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the court disposed of the ambiguity, the court thought that the defi
nition of "common reservoir," being a statutory term, clearly fell
within the independent reviewing power of the court. If the inter
pretation of the definition was simply a matter of legislative intent, .
jurisdiction, or scope of authority, then the issue could be a pure
matter of law for the court to decide. On the other hand, if the
definition depended in part upon expertise, experience or any fac
tual consideration, the court should have accorded the Commis
sion's determination some consideration or even some deference.
Mter the court defined "common reservoir" as a matter of law, it
agreed with the lower court that there was not substantial evidence
in the record to support the findings and conclusions of the Com
mission.222 Whether the deficiency in substantial evidence was the
result of the court's definition of "common reservoir" is not clear
from the opinion.223

Expertise, experience, and uniformity are other elements the
courts should consider when determining whether the court should
review in a limited way or substitute its judgment. In many in
stances the legislature has delegated responsibility to the agencies
for the very purpose of allowing those agencies to apply special
knowledge to technical questions.224 If a partial question of fact ex
isted in Tolar 225 requiring the commissioner of education's input as
to "same professional capacity," this same factual issue could exist
in what is meant by "common reservoir." Unlike Tolar, in Graford
the court had input from the agency but did not explain why the
commission's opinion was not being honored. Thus, the two cases
are not to be equated, but they demonstrate the need for explaining
the basis of the decision in order to guide agencies in reaching ap
propriate findings of fact and conclusions of law.

or other evidence appears to be underlaid by a common pool or accumulation of oil/or
gas...." ld. The definition can be read two ways, and the court decided the word
"common" modifies "pool" and "accumulation."

"'Graford Oil Corp., 557 S.W.2d at 951.
"'Oftentimes the question of law will determine whether there is substantial evidence

in the record as a whole to support the order. Whether there is substantial evidence
depends upon which standard is used. See, e.g., Texas State Bd. of Medical Examiners v.
Gross, 712 S.W.2d 639, 642 (Tex. App.-Austin 1986, no writ).

'''See B. SCHWARTZ, ADMINISTRATIVE LAw § 10.12 (2d ed. 1984). Professor Schwartz
makes the point that the state courts are less willing to defer to agency expertise than
their federal counterparts.

""Grounds v. Tolar Independent School Dist., 707 S.W.2d 889, 892 (1986).

,
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Once the agency has compiled the record, it must assemble this
information into an appropriate statement of findings of fact and
conclusions of law. Findings of fact and conclusions of law serve as
the bridge between agency action and the court's review function.

Professor Jaffe has defined a finding of fact as "the assertion that a
phenomenon has happened or is or will be happening independent ofor anterior
to any assertion as to its legal iffect. "226 As a beginning point, this defi
nition provides perspective on use of the word "fact" in pure ques
tions of fact, issues of fact, matters of fact, or findings of fact as these
various terms occur in the administrative law context. A question of
fact is a question that would be submitted to a jury if a jury were
impaneled. Insufficient facts in a case would be such as would re
quire a directed verdict.227

The agency hearing and decisionmaking process can help identify
and distinguish among issues of fact, findings of fact, and conclu
sions of law. Administrative decisionmaking involves taking evi
dence, weighing and determining its trustworthiness, and then
making inferences to arrive at what would be called basic or under
lying facts. 228 From these basic facts, ultimate facts, often written in
the terminology of statutory criteria, are formulated.229 Separately,
the agency determines conclusions oflaw.230 The problems arise in
the latter stages of this decisionmaking process or analysis, i.e.,
those stages in which the agency determines' the ultimate facts and
the decisionmaking requires the application of the statutory termi
nology. Are these questions of fact becoming findings of fact, or
because the statutory criteria are involved, are they at this point be
coming questions of law for which the court may substitute its
judgment?

Findings of fact are not just technical requirements but serve im
portant purposes if accomplished properly. Satisfactory findings
should demonstrate careful consideration of the issues, provide ade
quate notice to the parties, and give the court the information
needed for appropriate review.23 I As explained in· detail in Miller v.

""ilL. JAFFE, JUDICIAL CONTROL OF ADMINISTRATIVE ACTION 5486 (1965) (emphasis in
original).

""'See Universal Camera Corp. v. NLRB. 340 U.S. 474, 477 (1951).
"""See Saginaw Broadcasling Co. v. Federal Communicalions Comm'n, 96 F.2d 554,

559-60 (D.C. Cir. 1938).
"''''See id.
""See id.
"'See Miller v. Railroad Comm'n, 363 S.W.2d 244, 245·46 (Tex. 1962).
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Railroad Commission 232 and reaffirmed in Charter Medical-Dallas,233 the
purpose of findings is (1) to show that the agency has given "full
consideration to the evidence and a serious appraisal of the facts,"
(2) "to inform protestants of the facts found so that they may intelli
gently prepare and present an appeal to the courts" and (3) to "as
sist the couits in properly exercising their function of reviewing the
order."234 Without being "hypertechnical,"235 because that would
stifle the flexibility and usefulness of administrative process, the
findings of fact and conclusions of law should serve as a guide to the
agency's actions in reaching its decision.236 The findings should re
late to the standards and goals in the enabling legislation, proce
dural and substantive, and show substantial compliance.237

Findings of fact, as distinguished from questions or issues of
fact,238 are different from reasons,239 even though proper findings
are an important link in explaining the agency action; they are more
than recitals of evidence,24o and are different from mere summaries
of evidence241 or conclusory statements.242 Findings should be
clear and sufficiently explanatory to demonstrate support for the
agency decision.243 The logic of fact findings is best explained as
follows:

... [t]he validity vel non of an administrative order under
the precepts of the substantial evidence rule should be
made in the light of the findings of fact upon which the
order of the commission is predicated. . .. In such case it is
reasonable to proceed from the premise that the facts

·'·See id.
·"Texas Health Facilities Comm'n v. Charter Medical-Dallas, Inc., 665 S.W.2d 446

(Tex. 1984).
·'·ld. at 452 (quoting Miller v. Railroad Comm'n, 363 S.W.2d 244, 245-46 (Tex.

1962».
·"State Banking Bd. v. Allied Bank Marble Falls, 748 S.W.2d 447, 448-49 (Tex. 1988).

The supreme court used this word to describe the court of appeals' requirements as to
findings.

•",See Powers, judicial Review of the Findings ofFact Made by Texas Administrative Agencies in
Contested Cases, 16 TEX. TECH L. REV. 475, 480-82 (1985).

m See Wichita R.R. & Light Co. v. Public Util. Comm'n, 260 U.S. 48, 59 (1922): This is
one of the old findings cases, but it is nonetheless important because it emphasizes the
linkage between delegation and findings.

·'"See B. SCHWARTZ, ADMINISTRATIVE LAw § 10.6 (2d ed. 1984).
·'''See 3 K. DAVIS, ADMINISTRATIVE LAw TREATISE § 14.22 (2d ed. 1980).
··"See Texas Health Facilities Comm'n v. Presbyterian Hosp. N., 690 S.W.2d 564, 566

(Tex. 1985).
··'See Thompson v. Railroad Comm'n, 150 Tex. 307, 240 S.W.2d 759, 762 (1951).
···See Presbyterian Hosp. N., 690 S.W.2d at 567.
mSee Railroad Comm'n v. Graford Oil Corp., 557 S.W.2d 946, 950 (Tex. 1977) ("The

findings should be such that a court, on reading them, could fairly and reasonably say
that they support the ultimate findings of fact required for its decision.").
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found were regarded by the Commission to have reason
able support in the evidence and to support its action.244

The agency may not presume underlying facts. 245

Because of the interpretation given to section 16(b)246 by the
court in Charter Medical-Dallas,247 the Miller standards become more
important. Particularly important is the first such standard, requir
ing that the agency give full consideration to the evidence and a
serious appraisal of the facts. 248 The courts will have to apply this
careful consideration standard, and cite it as the reason for inade
quate findings.

On the federallevel, the duty of adequate consideration is consid
ered another form of an arbitrary and capricious standard and
agency action will "be affirmed if, but only if, its statement of its
reasons for taking that action indicates that it has considered all the
factors Congress instructed it to consider."249 The problem with
this approach is the breadth of the inquiry, which invites subjective
evaluations on the part ofjudges and allows them to substitute their
views for that of the agency.250 The openendedness of the review
basis is also unfair to the practitioner. Findings of fact are critical to
effective substantial evidence review because they are the means by
which an agency assures the reviewing court that a decision is rea
sonable. As the United States Supreme Court stated in reference to
agency findings in Securities & Exchange Commission v. Chenery Corp. ,251
"[w]e must know what a decision means before the duty becomes
ours to say whether it is right or wrong."252

In Texas, the law of agency findings evolved from court decisions
dating back to Miller in 1962. The guidelines for reviewing agency
findings are adequate, but they are so general that they are easier
stated than applied.253 Findings of fact and conclusions of the law

'HMorgan Drive Away, Inc. v. Railroad Comm'n, 498 S.W.2d 147, 150 (Tex. 1973).
''"See Texas Health Facilities Comm'n v. Charter Medical-Dallas, Inc., 665 S.W.2d

446,451 (Tex. 1984); Morgan Drive Away, Inc. v. Railroad Comm'n, 498 S.W.2d 147,
152 (Tex. 1973).

'4HAPTRA § 16(b).
'47Charter Medical-Dallas, 665 S.W.2d at 451.
'«See supra notes 234-37 and accompanying text.
'4°R. PIERCE, S. SHAPIRO & P. VERKUIL, ADMINISTRATIVE LAw AND PROCESS § 7.5.1

(1985).
'''''See id.
""332 U.S. 194 (1947).
''''Id. at 197 (quoting United States v. Chicago, M, St. P. & P.R., 294 U.S. 499, 511

(1935».
""Lynch & Clark, Findings of Fact and Conclusions of Law, PROFESSIONAL DEVELOPMENT

PROGRAM STATE BAR OF TEXAS, TEXAS ADMINISTRATIVE PRACTICE & PROCEDURE E-ll
(1985). The authors compiled a list of characteristics ofproper findings offact and form
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should facilitate review. A reversal and remand because of inade
quate findings is always an inefficient act and means that an agency
and legal counsel are not properly performing their function. To
win at the court level on the basis of inadequate findings or inade
quate consideration is a hollow victory for the winning parties be
cause the agency may simply recast its findings and conclusions and
still make the same decision-all the agency must do is reformulate
the underlying basis for the decision in accordance with the court's
opinion. All this occurs, of course, at greater cost to the parties be
cause of the ping-pong effect.

V. STANDARDS OF REVIEW FOR FINDINGS OF FACT

At the turn of the century, litigants seriously contended that find
ings of fact by agencies should be treated as final and conclusive,254
In Texas, the early cases were handled much like ordinary civil suits,
even including the benefit of the constitutionally guaranteed jury
trial, so until late in the 1960s it made little difference what facts an
agency found or what rules of evidence the agency followed in its
proceedings.255

for underlying facts. The compilers extracted this list from Texas Health Facilities
Comm'n v. Charter Medical-Dallas, Inc., 665 S.W.2d 446 (Tex. 1984).

In Charter Medical-Dallas, the supreme court set out the characteristics of proper find-
ings of fact:

(1) they must be .clear and specific;
(2) a mere conclusion is inadequate;
(3) a recital of evidence is inadequate;
(4) underlying facts cannot be presumed from findings of a conclusional
nature;
(5) underlying findings must be such that reviewing courts can fairly and rea
sonably say that the underlying findings support the statutorily required
criteria.

Id. at 451.
The supreme court also made suggestions as to the form of proper underlying find-

ings of fact:
(1) clear, specific;
(2) non-conclusive;
(3) supportive of ultimate statutory finding;
(4) not couched as mere recitals of the testimony;
(5) not couched as mere summations of the evidence;
(6) stated as the agency's findings;
(7) related to material basic facts;
(8) related to the ultimate statutory finding that they accompany.

Id. at 452.
"'See B. SCHWARTZ, ADMINISTRATIVE LAw § 10.6 (2d ed. 1984).
""See Reavley, Substantial Evidence and Insubstantial Review in Texas, 23 Sw. LJ. 239, 246

(1969).
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The substantial evidence rule was inserted into the administrative
process lexicon in approximately 1912.256 Although thought to be
an unworkable standard by some scholars as late as the late
1950s,257 the substantial evidence rule has become the dominant
standard for reviewing findings of fact at both the federal and state
levels of administrative process.258 The most significant develop
ments in Texas were probably the introduction in the 1930s and
1940s of a type of substantial evidence review,259 and then in the
1960s the application of the substantial 'evidence test to the record
made before the administrative agency.260

Several significant questions raised in applying the substantial evi
dence rule include: What does it mean? How is it different from the
arbitrary and capricious or the clearly erroneous standards of re
view? Do the perceived differences among these standards make
any difference in reviewing findings of fact or is it little more than
legal verbiage? How much evidence, and of what quality, is needed
to satisfy the substantial evidence test?

A. The Substantial Evidence Rule

The conventional substantial evidence rule was given definition in
Consolidated Edison Co. v. NLRB:261 "Substantial evidence is more
than a scintilla. It means such relevant evidence as a reasonable
mind might accept as adequate to support a conclusion. "262 This

. test is applied to the record as a whole, meaning that the court re
viewing the record must consider not only evidence supporting the
decision of the agency, but also the evidence opposed.263 Substan
tial evidence "must do more than create a suspicion of the existence
of the fact to be established ... it must be enough to justify, if the
trial were to ajury, a refusal to direct a verdict when the conclusion
sought to be drawn from it is one of fact for the jury."264 The re
viewing court may set aside an agency decision "when it cannot con-

"'"'See Interstate Commerce Comm'n v. Union Pac. Ry. Co., 222 U.S. 541, 547-48
(1912).

m See Cooper, Administrative Law: The Substantial Evidence Rule, 44 A.B.A. j. 945 (1958).
"'"See 5 K. DAVIS, ADMINISTRATIVE LAw TREATISE § 29.5 (2d ed. 1984); B. SCHWARTZ,

ADMINISTRATIVE LAw § 10.12 (2d ed. 1984).
"""See Railroad Comm'n v. Shell Oil Co., 139 Tex. 66, 161 S.W.2d 1022, 1029 (1942).
"'·'Gerst v. Nixon, 411 S.W.2d 350, 357 (Tex. 1966).
"Ii' 305 U.S. 197 (1939).
"Ii" [d. at 229.
"'''See Universal Camera Corp. v. NRLB, 340 U.S. 474, 488 (1951).
""' [d. at 477 (quoting NLRB v. Columbian Enameling & Stamping Co., 306 U.S. 292,

300 (1939».
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scientiously find" substantial evidence to support it;265 however, a
court may not substitute its judgment for the agency's choice be
tween two reasonable alternatives or two "fairly conflicting
views."266

The Texas formulation of substantial evidence was originally
somewhat different from the usual federal application of the rule.
The order of an agency should stand unless it is "illegal, unreasona
ble, or arbitrary," which it is not if "it is reasonably supported by
substantial evidence."267 After the passage of APTRA and the es
tablishment of "on the record" review,268 the substantial evidence
rule in Texas has moved closer to the federal prototype.

APTRA establishes the basic format for "fact" review: (1) the
findings, inferences, conclusions or decisions must be reasonably
supported by substantial evidence looking at the reliable and proba
tive evidence in the record as a whole,269 and in addition, (2) the
findings, inferences, conclusions or decisions must not be arbitrary
or capricious or an abuse of discretion.270 If these standards are
satisfied, the reviewing court should not reverse and render or re
verse and remand the action. Even if these standards are not satis
fied, the statutory provision requires that '~substantial rights" be
"prejudiced" before reversal or remand is justified on the basis of
either the substantial evidence, or arbitrary or capricious stan
dards.27 1 The statutory language includes both "findings" and "in
ferences" in applying the APTRA standards to issues of fact and
findings of fact. 272 This language-"findings" or "inferences"-re
lates directly to the supreme court's narrow interpretation of section
16(b) and the dispute over setting out underlying facts.273 A literal
reading could subject basic facts-which are generally considered
inferences from raw facts-as well as final findings to substantial evi
dence review.

"The court may reverse and render or reverse and remand" if the
agency order is not reasonably supported by substantial evi
dence.274 Substantial evidence is established "if the evidence is
such that reasonable minds could have reached the conclusion that

"""Id. at 488.
"MId.
"'i7GulfLand Co. v. Atlantic Ref. Co., 134 Tex. 59, 131 S.W.2d 73, 82 (1939).
",,"APTRA § 19(d). See also Gerst v. Nixon, 411 S.W.2d 350, 357 (Tex. 1966).
"'"'APTRA § 19(e)(5).
""'Id. § 19(e)(6).
""Id. § 19(1).
"'"See supra notes 245-46 and accompanying text.
""'See supra notes 137-45 and accompanying text.
""Railroad Comm'n v. Continental Bus Sys., Inc., 616 S.W.2d 179, 181 (Tex. 1981).
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the agency must have reached in order to justify its action."275
Whether an order is valid is determined by the findings of fact upon
which it is based.276 After the agency makes its finding, the burden
is on the appellant to prove that the agency action is not supported
by substantial evidence.277

The substantial evidence rule carries with it much more jurispru
dence than simply the test for a quantity of evidence. The evidence
must be considered as a whole, including the evidence which de
tracts from the agency decision, as well as that which supports it.
Because substantial evidence is considered less than a preponder
ance, and thus less than half, it is possible for the evidence, taking
into account that which supports the agency action and that which
detracts from it, to preponderate against the decision of the
agency.278 However, the agency decision must be supported by
more than a mere scintilla of the evidence.279 If there are two rea
sonable choices, the agency's choice should be affirmed.280 The is
sue is not whether the agency reached the correct fact conclusion,
but whether the agency's decision is reasonable.281

B. The Dijference Between Suhstantial Evidence and Arhitrary or
Capricious

Because bottom line application of the substantial evidence rule is
little more than a test of reasonableness, is the application of the
substantial evidence test much different from that of the arbitrary or
capricious, or clearly erroneous standards? A growing number of
scholars are suggesting a convergence, especially between the sub
stantial evidence and arbitrary or capricious standards.282 Professor
Davis describes the distinction between the standards as a battle of
verbiage with little significance in the final analysis.283 Nonetheless,
these terminologies are still being used in a somewhat different
manner, and the differences should be recognized.

"'"Texas Health Facilities Comm'n v. Charter Medical-Dallas. Inc.• 665 S.W.2d 446,
453 (Tex. 1984). See also Suburban Utility Corp. v. Public Util. Comm'n. 652 S.W.2d
358.364 (Tex. 1983).

"";See Auto Convoy v. Railroad Comm'n, 507 S.W.2d 718, 719 (Tex. 1974).
m See id. al 722.
"'"See Lewis v. Metropolitan Say. & Loan Ass'n. 550 S.W.2d II. 13 (Tex. 1977).
""'See Railroad Comm'n v. Shell Oil Co.• 139 Tex. 66, 161 S.W.2d 1022, 1029 (1942).
"'''See Railroad Comm'n v. Continental Bus Sys., Inc., 616 S.W.2d 179. 183 (Tex.

1981). '
"., See Shell Oil Co., 161 S.W.2d at 1029.
"·"See. e.g., 5 K. DAVIS. ADMINISTRATIVE LAw TREATISE § 29.7 (2d ed. 1984); R. PIERCE.

S. SHAPIRO. & P. VERKUlL, ADMINISTRATIVE LAws AND PROCESS § 7.3.3 (1985).
""'5 K. DAVIS, ADMINISTRATIVE LAw TREATISE § 29.2 (2d ed. 1984).
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The United States Supreme Court in Abbott Laboratories v. Gard
ner284 stated that the substantial evidence test provides a considera
bly more generous measure ofjudicial review than the arbitrary or
capricious standard.285 At the time of this decision, the Court
viewed the latter standard in a manner similar to the deferential ar
bitrary and capricious standard used in equal protection cases.286
On the other hand, the substantial evidence test was often com
pared to the review standard used in considering a jury verdict, be
cause "substantial evidence" was so directly linked to findings of
fact. 287

Of the three tests, the clearly erroneous standard gives the appel
late court the broadest power of review.288 This standard has never
been significant in the area ofjudicial rev~ew of agency action, but is
a standard suggested by reformers whenever there is an attempt to
increase judicial responsibility in reviewing agency matters. Com
paratively, wh~n courts apply the substantial evidence rule, review is
more deferential, because of the reliance on an agencies' expertise
or experience.289

The arbitrary or capricious standard appeals to a basic reasona
bleness; since the word "reasonable" is contained in the definition
of substantial evidence, by force of logic, the arbitrary or capricious
and substantial evidence standards are similar. Insufficient evidence
is unreasonable and thus arbitrary or capricious. "Thus, the two
terms have many times been considered two sides of the same
c6in."290 These tests or standards of review may be interchangeable

20'387 U.S. 136 (1967).
20' !d. at 143.
2

0"See, e.g., Williamson v. Lee Optical, 348 U.S. 483 (1955).
2°'This comparison is not a good one, because an agency sits continuously, and has

developed expertise which a jury does not have. However, the comparison can still
serve a general purpose of placing the terminology in a hierarchy.

2oo B. SCHWARTZ, ADMINISTRATIVE LAw § 10.11 (2d ed. 1984). Professor Schwartz
quotes the following apt comment by Judge Frank:

A wag might say that a verdict is entitled to high respect because the jurors are
inexperienced in finding facts, and administrative finding is given high respect
because the administrative officers are specialists (guided by experts) in finding
a particular class of facts, but paradoxically, a trial judge's finding has far less
respect because he is blessed neither with jurors' inexperience nor administra
tive officers' expertness.

Orvis v. Higgins, 180 F.2d 537, 540 n.7 (2dCir. 1950), ccrt. denied, 340 U.S. 810 (1950).
20"An appellate court has greater discretion to reverse the decisions' of lower court

judges. This discrepancy is justified on the basis that the legislature has delegated the
authority to make decisions on certain subjects to agencies because of the agencies' ex
pertise in the area.

Ce"'Texas Health Facilities Comm'n v. Charter Medical-Dallas, Inc., 665 S.W.2d 446,
454 (Tex. 1984).
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as to findings of fact, but the arbitrary or capricious standard has
other possible applications which do not specifically concern issues
of fact. There may be substantial evidence in the record to support
the agency action, and yet the agency might still violate the arbitrary
or capricious standard.29I Arbitrary or capricious review has a
broader application, because it is not limited to facts, but it remains
a limited and deferential form of review.

The line between the substantial evidence and arbitrary or capri
cious standards probably was forever blurred by the United States
Supreme Court's decision in Citizens to Preserve Overton Park v.
Volpe.292 After deciding that neither trial de novo nor the substantial
e.,idence test were appropriate as a basis for reviewing the case, the
Court applied an arbitrary or capricious standard much more seri
ously than usual. The Court used such phrases as "substantial in
quiry," "a thorough, probing, in-depth review," and a "searching
";lnd careful" inquiry, albeit a narrow one, to describe the standard
of review.293

Earlier decisions of the Texas Supreme Court have established
that, even if there is substantial evidence in the record to support an
agency decision, a reviewing court is not precluded from consider
ing whether the action was arbitrary or capricious.294 APTRA
makes it clear that the legislature intended to distinguish between
the substantial evidence and arbitrary or capricious standards.295

The Texas Supreme Court compared the two standards in Texas
Health Facilities Commission v. Charter Medical-Dallas, Inc. 296 Curiously,
the court indicated very little distinguished the two standards, ex
cept to note that a denial of due process is arbitrary or capricious,
but still may be supported by substantial evidence. However, a con
stitutional violation is independently sustainable on 'its own, not
needing the arbitrary or capricious standard. The court did clarify
that the arbitrary or capricious standard is a narrow standard of re
view and should not be considered an "all-encompassing standard
for reviewing the rationale of agency actions."297

""'See Rector v. Texas Alcoholic Beverage Comm·n. 599 S.W.2d 800 (Tex. 1980);
Lewis v. Metropolitar. Sav. & Loan Ass'n. 550 S.W.2d II, 13-14 (Tex. 1977).

''''"401 U.S. 402 (1971).
"'''!d. at 415-16.
""'See 665 S.W.2d at 454. See also Rector v. Texas Alcoholic Beverage Comm'n, 599

S.W.2d 800 (Tex. 1980).
"''''APTRA § 19(e)(5). (6). Because the legislature set them out separately, they must

have a different meaning.
"""665 S.W.2d 446, 454 (Tex. 1984).
""7/d.
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An important aspect of the modern version of arbitrary or capri
cious is called the duty of adequate consideration'798 If statutory
standards are set out in broad language, there must be sufficient
detail reported in the agency findings to indicate adequate
consideration.299

An.other more recently utilized judicial standard of review. is the
"hard look" doctrine, which reputedly was introduced in 1970 by
Judge Leventhal,3°o The hard look doctrine applies especially to the
analysis of the facts, but it is not clear whether the hard look at the
facts should be made by the agency and then reviewed by the court,
to make sure that the agency has given the facts a hard look, or
whether the court is to give the facts a hard look as part ofa compre
hensive judicial review.301 If the agency is to give the hard look,
then the findings of fact should reflect the effort in some manner;
findings of fact should show special, careful consideration. Such an
interpretation of the hard look doctrine would support the Austin
Court of Appeals' viewpoint on findings of fact. 302 On the other
hand, if it is the courts' responsibility to give the hard look, that
would imply less deference on the part of the judiciary toward
agency decisions and result in greater involvement by the courts in
final agency determinations.303

The enabling statutes of most important agencies are written in
very general language, so that the agency has sufficient flexibility to
achieve the goals the legislature intended. Adequate consideration
and the hard look doctrine304 are important review standards, but it
is important that judges not abuse these standards by attempting to
substitute their subjective views for those of the agency.305 Because
of the restrictive interpretation given to section 16(b), Texas courts
will use the adequate consideration standard or hard look doctrine
more frequently, even though these standards are not related to a
specific statutory criteria. Until the legislature or courts develop ad-

""'See R. PIERCE, S. SHAPIRO & P. VERKUlL, ADMINISTRATIVE LAw AND PROCESS § 7.5.1
{I 985).

"'"'See id.
""'See Greater Boston Television Co. v. Federal Communications Comm'n, 444 F.2d

841,851 (D.C. Cir. 1970), cert. denied, 403 U.S. 923 (1971); see aim R. PIERCE, S. SHAPIRO
& P. VERKUIL, ADMINISTRATIVE LAw AND PROCESS § 7.5.2 (I985).

:·"See 5 K. DAVIS, AI)MINISTRATIVE LAw TREATISE § 29.1 (2d ed. 1984).
"'"See, e.g., Goeke v. Houston Lighting & Power Co., 761 S.W.2d 835, 840-44 (Tex.

App.-Austin 1988, no writ); Galveston County v. Texas Dep't of Health, 724 S.W.2d
115, 125-26 (Tex. App.-Austin 1987, writ ref'd n.r.e.).

:·"See K. DAVIS, supra note 301. § 29.1.
""See R. PIERCE, S. SHAPIRO & P. VERKUIL. supra note 298, § 7.5.2.
,,,r'See id. § 7.5.1.
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equate guidelines, these standards will encourage more unpredict
able results, the scourge of the conscientious lawyer.

C. Evidence Necessary to Satisfy the Substantial Evidence Rule

In 1958, Professor Cooper, along with others, studied courts of
appeals decisions to determine how these courts applied the sub
stantial evidence test. The group concluded that several factors
bear on the use of the substantial evidence test: (I) hearsay is not
substantial evidence, especially if it is contradicted; (2) a finding
based on a refusal to accept uncontradicted testimony is not sup
ported by substantial evidence; (3) any unreasonableness in the
findings and evidence that merely create a suspicion is not substan
tial evidence; (4) courts are not to weigh the evidence, but courts
may consider an imbalance and trustworthiness; (5) disagreement
between the administrative law judge and agency affects whether the
finding is supported by substantial evidence; (6) dissenting opinions
are important; and (7) the credibility of the agency in evaluating wit
.nesses' testimony is significant in determining whether a finding is
supported by substantial evidence.306 All of these factors probably
still influence reviewing courts. During the last few years, hearsay
has become more acceptable as trustworthy evidence, and therefore
in some instances, could satisfy the substantial evidence rule.307 At
one time, the acceptance of hearsay as substantial evidence in Texas
would have been impossible, because hearsay was considered in
competent and inadmissible.30B Since then, the courts have
changed the evidentiary standard for civil proceedings.309 This
change. is likely to impact the administrative process, even though
administrative hearings were not specifically includ~d.

Quality of the evidence, quantity of the evidence, and the rules of
evidence are major influences in Texas in determining whether the
substantial evidence test has been satisfied.310 Many opinions dis
cuss the plea that there is insufficient evidence in the record to ·sup
port the agency order, and some of these have helped shape the
contours of the substantial evidence rule.

Losing a professional or occupational license has long been con
sidered aserious matter and subject to the constraints of due pro-

"'";Cooper, Administrative Law: The "Substantial Evidence" Rule, 44 A.B.A. J. 945, 1002
03 (1958).

"'''See R. PIERCE, S. SHAPIRO & P. VERKUlL, ADMINISTRATIVE LAw AND PROCESS § 7.3.1
(1985).

"''''See Lewis v. Southmore Savings Ass'n, 480 S.W.2d 180, 186 (Tex. 1972).
"'"'See TEX. R. CIV. EVID. 802.
"IlISee infra notes 311-37 and accompanying text.
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cess. Since an agency decision to revoke a professional license is
punitive in effect and quasi-criminal, one court of appeals held that
"evidence of conduct injurious to the public welfare must be sub
stantial."311 In Texas State Board ofDental Examiners v. Sizemore,312 the
Texas Supreme Court reversed, stating that the "traditional formu
lation of the substantial evidence test" applies. A reviewing court
may not substitute its judgment or determine whether the decision'
is correct. Traditionally higher standards are not demanded be
cause of more serious consequences; there is but one substantial ev
idence rule.313

In Sizemore, a dentist complained that there was not substantial ev
idence to support the revocation of his dental license. The substan
tial evidence consisted of unnecessary prescriptions of Percodan
and Tylox to three patients. The dentist maintained that his action
was merely "poor judgment," but an expert testified that the pre
scription could lead to addiction.314 In addition, the dentist failed
to keep proper records. Because reasonable persons could differ as
to the quantum of evidence, the supreme court held the evidence
sufficient to satisfy the substantial evidence standard.315

Lack of quality or quantity in the evidence can move a reviewing
court to closely examine the legal basis of the agency decision, caus
ing an interaction between questions of law and questions of fact.
The Austin Court of Appeals acknowledged this interaction in Texas
State Board ofMedical Examiners v. GrOSS.316 In this case, a doctor, who
had attended medical school in the Caribbean and received some
poor grades, but was now board certified in Michigan, wanted to
transfer to Texas. The Board of Medical Examiners denied the doc
tor's application, citing his "inadequate medical education." If the
doctor is judged on his present medical qualifications, according to
the abundant testimony in the record supporting his present qualifi
cations, substantial evidence would not support the denial of trans
fer. If, however, the board is to judge the doctor on the basis of his
qualifications from the time of his medical training to the present,
then reasonable persons could disagree, and there would be sub-

"'Sizemore v. Texas State Bd. of Dental Examiners, 747 S.W.2d 389, 394 (Tex.
App.-Dallas 1987), rev'd, 759 S.W.2d 114 .(Tex. 1988).

""759 S.W.2d 114 (Tex. 1988).
"'Id. at 116. See also NLRB v. Walton Mfg. Co., 369 U.S. 404 (1969). The Supreme

Court in a per curiam opinion stated: "There is no place in the statutory scheme for one
test of substantiality of evidence in reinstatement cases and another test in other cases."
Id. at 407.

"'Sizemore, 759 S.W.2d at 118.
'''Id.
""712 S.W.2d 639 (Tex. App.-Austin 1986, no writ).
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stantial evidence to support the denial. In Gross, the court held that
the doctor's present qualification controlled, and therefore the rec
ord lacked the substantial evidence necessary to deny the
transfer.317

Illegally obtained evidence can be used to satisfy the quantity
needed for substantial evidence. In Texas State Board ofMedical Exam
iners v. Guice,318 a doctor charged that he had been entrapped, but
the illegal drugs obtained were nonetheless considered to satisfy the
substantial evidence requirement for affirming revocation of a medi
cal license. The court concluded that the question of whether the
doctor's rights were violated must be decided in a separate proceed
ing.319 Courts have acknowledged that, because the revocation of
an occupational or professional license is such a serious matter and
since review is limited, a proper and fair procedure in all respects
during the revocation process is essential.320

Evidence of failure to meet professional standards is not consid
ered substantial in the absence of expert testimony 'evaluating the
individual's professional conduct, even if the persons sitting on the
board are professionals with knowledge of the standards. The evi
dence must exist in the record; the court cannot review the thoughts
and feelings of the expert board. To be credited toward satisfying
the substantial evidence test, the evidence must be known and the
adverse party should be accorded the right to rebut it.321 Expert
testimony by a practitioner who did not specialize in the same field
as the respondent, but given without objection at the hearing, could
be considered to determine whether there was substantial evidence
in the record to support professional license revocation.322 In some
limited cases, expert testimony may not be necessary to revoke a
professional license, depending upon the circumstances.323

Evidence must be set out on the record, but section 14(q) of AP
TRA allows the agency to take official notice.324 The agency must
take official notice only in accordance with the statutory provision,

mid. at 642.
"'704 S.W.2d 113 (Tex. App.-Corpus Christi 1986, writ ref'd n.r.e.) .
....Id. at 115.
'""See Texas State Bd. of Medical Examiners v. Nacol, 696 S.W.2d 687, 688 (Tex.

App.-Beaumont 1985, writ ref'd n.r.e.).
'"'See Dotson v. Texas State Bd. of Medical Examiners, 612 S.W.2d 921, 923 (Tex.

1981).
'''"See Balla v. Texas State Bd. of Medical Examiners, 693 S.W.2d 715, 716 (Tex.

App.-Dallas 1985, writ ref'd n.r.e.).
'"'See Martinez. v. Texas State Bd. of Medical Examiners, 476 S.W.2d 400,406 (Tex.

Civ. App.-San Antonio 1972, writ ref'd n.r.e.).
'"IIn its entirety, section 14(q) reads as follows:
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or such evidence cannot be used to satisfy the substantial evidence
standard. Consultations outside the record for fact verifications or
other viewpoints is another side of the same problem. Lewis v. Guar
antee Federal Savings & Loan Association 325 is an example of a case in
volving an agency consultation outside the record. In this situation,
the commissioner and his d~puty conducted a post-hearing investi
gation to verify what they had heard at the hearing.326 They did not
give the opposing parties notice, nor were the results of the investi
gation placed into the record. Obviously, the commissioner'sdeci
sion to grant a charter was not an "on the record determination."327
Thus, a court could not review the same evidence used by the com
missioner in reaching his decision. Such conduct on the part of an
agency is now expressly forbidden in APTRA.328 Under the current
statutes, there is a rule agencies might consider in order to keep
their decisions in sunshine and less suspect: everything used in
reaching a decision must be placed into the record, so that parties
adversely affected may object and the courts may review the
evidence.

In connection with any hearing held under the provisions of this Act, official
notice may be taken ofall facts judicially cognizable. In addition, notice may be
taken of generally recognized facts within the area of the agency's specialized
knowledge. Parties shall be notified either before or during the hearing, or by
reference in preliminary reports or otherwise, of the material officially noticed,
including any staff memoranda or data, and they must be afforded an opportu
nity to contest the material so noticed. The special skills or knowledge of the
agency and its staff may be utilized in evaluating the evidence.

APTRA § 14(q).
'·'483 S.W.2d 837 (Tex. Civ. App.-Austin 1972, writ ref'd n.r.e.). The Austin Court

of Appeals handed down this opinion before APTRA was enacted, but after the decision
in Gerst v. Nixon, 411 S.W.2d 350 (Tex. 1966), established on the record review for this
agency.

'·"483 S.W.2d at 839.
"·'/d. at 84 I.
"Oln its entirety, section 17 reads as follows:

Unless required for the disposition of ex parte matters authorized by law,
members of employees of an agency assigned to render a decision or to make
findings of fact and conclusions of law in a contested case may not communi
cate, directly or indirectly, in connection with any issue of fact or law with any
agency, person, party, or their representatives, except on notice and opportu
nity for all parties to participate. An agency member may communicate ex
parte with other members of the agency, and pursuant to the authority pro
vided in Subsection (q) of Section 14, members or employees of an agency
assigned to render a decision or to make findings of fact and conclusions of law
in a contested case may communicate ex parte with employees of the agency
who have not participated in any hearing in the case for the purpose of utilizing
the special skills or knowledge of the agency and its staff in evaluating the
evidence.

APTRA § 17.
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Questions remain unanswered regarding the breadth of the AP
TRA section prohibiting ex parte consultation. A court has held that
this section does not proscribe outside-the-record consultations
prior to the initiation of a contested case,329 but this holding would
certainly depend upon all the circumstances. Further, there is little
authority on the extent to which the agency decisionmaker may con
sult her staff without violating the section. Staff memoranda are to
be included in the agency record,330 but APTRA does allow the
agency decisionmaker to seek legal advice without including the ad
vice in the record.331

Making use of expertise is an important reason for creating agen
cies, but agency staff and boards must be cautious about exercising
their expertise. Agency decisionmakers may not use their expertise
as a substitute for evidence.332 Instead, expertise is the light
through which the decisionmakers evaluate the evidence. While ex
perience and expertise are not synonymous, experience may ulti
mately become a kind of expertise. The same rules apply to "skills"
according to the statute.

An agency's use of its own files and reports, which was considered
appropriate and a common occurrence before APTRA, is now pro
hibited unless accomplished in accordance with the official notice
provision.333 If an agency has improperly used its files, a reviewing
court will reverse and remand its decision upon a showing of harm
or prejudice.334

Recent Texas changes in the hearsay rules could in some cases
allow courts to find substantial evidence without anything other
than hearsay in the record.335 Trustworthiness is still the key and
convincing a reviewing court that hearsay alone, without corrobora
tion, can be substantial evidence will depend upon all of the circum
stances, arid the quality of the hearsay.336 Testimonial hearsay,

"'OSee Vandygriff v. First Savings and Loan Ass'n of Borger, 617 S.W.2d 669,671
(Tex. 1981).

""'See APTRA § 13(£)(7).
"'See Galveston County v. Texas Dep't of Health, 724 S.W.2d 115, 124 (Tex. App.

Austin 1987, writ ref'd n.r.e.).
"2The last sentence of section 14(q) in APTRA reads as follows: "The special skills or

knowledge of the agency and its staff may be utilized in evaluating the evidence." AP
TRA § 14(q).

"'See Imperial American Resources Fund, Inc. v. Railroad Comm'n, 557 S.W.2d 280,
288 (Tex. 1977).

''''See id.
'''See TEX. R. CIV. EVID. 802.
....See Lewis v. Southmore Sav. Ass'n, 480 S.W.2d 180, 186-87 (Tex. 1972); Lubbock

Radio Paging v. Southwestern Bell Tel. Co.• 607 S.W.2d 29, 32 (Tex. App.-Beaumont
1980, writ ref'd n.r.e.). In a non-APTRA decision for suspension of a driver's license
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represented by statements or affidavits, takes away the opponent's
right to cross-examination. Cross-examination is considered an im
portant right in Texas,337 so it becomes critical, when linked with
testimonial hearsay, whether the party adversely affected has the
right to subpoena the witnesses.338

Opinion testimony plays an important role in agency decision
making. Can opinion alone satisfy substantial evidence or is some
thing more needed? In the earlier administrative law cases the court
stated that opinion cannot be used to establish any material fact as a
matter of law,339 but in the modem era it is obvious that, in many
areas concerning technical questions, the decision revolves around a
battle of experts giving their opinions. Opinion evidence probably
will be credited and allowed to support agency decisions only to
the extent that the agency "fact-finder" accepts the evidence as
credible.340

Closely related to opinion evidence are "unknown facts," "future
facts," or facts that are little more than an artful guess. These types
of facts are not ordinarily relied on in adjudicatory proceedings.
However, an agency must in some circumstances consider such
facts, because ratemaking is included within the definition of a con
tested case. Ratemaking is legislative in character and thus prospec
tive in application, requiring some prognostication of future
events. 341 For purposes of conservation or encouraging competi
tion, the incentives or goals must be realistic and possible.342

The amount of evidence necessary to satisfy the substantial evi
dence test will never be measured with specificity. Although courts

because of refusal to take a breathalyzer test, the respondent objected to the officer's
affidavit because it was hearsay and he would not be alIowed to cross-examine the of
ficer. Reports of an officer's investigations are official reports and an exception to the
hearsay rule, as long as they are trustworthy. This one was filed one month after the
arrest, but the respondent could have subpoenaed the officer to testify. Porter v. Texas
Dep't of Pub. Safety, 712 S.W.2d 263 (Tex. App.-San Antonio 1986, no writ).

"'See Rector v. Texas Alcoholic Beverage Comm'n, 599 S.W.2d 800 (Tex. 1980).
"·See, e.g., Helms v. Texas Alcoholic Beverage Comm'n, 700 S.W.2d 607, 613-14

(Tex. App.-Corpus Christi 1985, no writ). See also Porter, 712 S.W.2d at 265.
""'See Board of Firemen's Relief and Retirement Fund Trustees v. Marks, 150 Tex.

433,242 S.W.2d 181, 185 (1951); Hood v. Texas Indem. Ins. Co., 146 Tex. 522, 209
S.W.2d 345 (1948) .

••oSee, e.g., McGalliard v. Kuhlman, 722 S.W.2d 694, 697 (Tex. 1987); Coxson v. At
lanta Life Ins. Co., 142 Tex. 544,179 S.W.2d 943 (1944) .

•• ,See Beaver Express Service, Inc. v. Railroad Comm'n, 727 S.W.2d 768 (Tex. App.
Austin 1987, writ denied); City of Arlington v. Byrd, 713 S.W.2d 224 (Tex. App.-Fort
Worth 1986, writ ref'd n.Le.), cert. denied, 482 U.S. 929 (1987) .

...·See Southern Union Gas Co. v. Railroad Comm'n, 692 S.W.2d 137 (Tex. App.
Austin 1985, writ ref'd n.r.e.); see also Railroad Comm'n v. High Plains Natural Gas Co.,
628 S.W.2d 753 (Tex. 1981). .
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firmly held that there is just one substantial evidence test, the rea
sonableness of its application depends upon many circumstances.
Certainly the record must include a minimum quantity of relevant
evidence supporting the agency's conclusions. The facts must be
gathered and used in a manner fair to all the interested parties. A
record of facts, made in accordance with the traditional rules of evi
dence, is likely to have the requisite aura of trustworthiness that the
reviewing judge might prefer. The cases indicate that all of these
influences and some other inarticulate factors unite to form the pri
mary review standard-substantial evidence on the record as a
whole.

CONCLUSION

The rise of administrative bodies probably has been· the
most significant legal trend of the last century and perhaps
more values today are affected by their decisions than by
those of all the courts....

Justice Jackson343

Findings of fact and the substantial evidence rule are at the heart
of the administrative law system. If conclusions of law were the only
component of the administrative process, the creation of adminis
trative agencies or the passage of the Administrative Procedure and
Texas Register Act would have been unnecessary. APTRA has
worked well and the legislature and courts have fostered its growth,
but more needs to be accomplished in order to achieve the goals of
the system. First, the dual system of administrative law that pres
ently exists in the state should be eliminated in favor of APTRA.
Direct political action may not be possible, but the legislature and
courts could nurture a convergence. Although APTRA may not ap
ply directly, as a model act it can serve as a standard against which
administrative actions at all levels will be measured.344 Next, the
legislature should continue the process of enacting uniform stan
dards of review for the different agencies, absent compelling rea
sons for a difference. Limiting the scope of review for doctors and
dentists who might lose their licenses, but providing a trial de novo
for barbers and landscape architects does not have an apparent ra
tional basis. Trial de novo can be a waste of resources, but there are
also basic protections, such as the trial by jury, which should be safe
guarded. The legislature and courts should move cautiously to-

...·Federal Trade Comm'n v. Ruberoid, 343 U.S. 470, 487 {I 952) (Jackson, j.,
dissenting). .

...·See Wong Yang Sung v. McGrath, 339 U.S. 33, 48-51 (1950).
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gether to establish a line ofprotection that may not be transgressed.
Finally, the courts should carefully review findings of fact and deter
mine questions of law to avoid unnecessary intrusions into the
agency decisionmaking process and to give the agency adequate gui
dance and future actions. Hyper-technical or legalistic impositions
restrict the flexibility of agencies and inhibit their ability to function
effectively. Agencies should be allowed to solve problems assigned
to them through an efficient fact-finding process that is proper and
fair to all those touched by it.

Agencies make an important contribution to our society. As the
State of Texas grows in population and moves into the twenty-first
century, the need for effective administrative process will become
more and more apparent. The administrative law machinery must
be capable ofmeeting the challenge ofan increasingly complex soci
ety. The enactment of APTRA and its explication through the pro
cess of judicial review should be the means to that end. The
legislature and courts should continue to support innovative proce
dures to help administrative agencies serve society better.
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