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INTRODUCTION

On June 12th of this year, the United States Supreme Court de
cided the case of Fuentes v. Shevin 1 which held unconstitutional, on due
process grounds, the prejudgment replevin procedures established by
statute in the states of Florida and Pennsylvania. 2 Although the case will
no doubt become known simply as Fuentes, the Court was actually
presented with the claims of five appellants which were similar enough
to permit consolidation on a single appeal. 3 Four contested the right
of a secured seller to replevy goods under a state replevin procedure
which made no provision for any form of hearing prior to the time a
writ was issued and executed. 4 This proportion of four out of five dra
matically underlines one common fact pattern in which the replevin
process is available for use-unpaid creditors seeking some form of
recovery from defaulting consumer-debtors. Although the decision in
Fuentes itself did not turn on the fact pattern of creditor v. consumer,
it is in this matrix that one would expect the case to have its greatest
impact. This article, in Part I, will examine the background and the
decision in Fuentes. its place in the constitutional development of proce
dural due process, its impact on the prejudgment replevin statutes of the
several states,5 and the import of the decision for the practicing lawyer.

I. 407 U.S. 67 (1972).

2. FLA. STAT. ANN. §§ 78.01-.10 (Supp. 1972); PA, STAT. ANN. tit. 12. §§ 1821-47 (1967);
PA. STAT. ANN. tit. 12. Rules 1071-86 (1967). Justices Powell and Rehnquist did not participate
in the decision. Mr. Justice White dissented and was joined by The Chief Justice and Mr. Justice
Blackmun.

3. The Fuentes case itself involved the claim of one appellant and came to the Court after a
three-judge Federal District Court in Florida had upheld the constitutionality of the prejudgment
replevin procedures of Florida law. Fuentes v. Faircloth, 317 F. Supp. 954 (S.D. Fla. 1970). prob.
juris. noted sub nom. Fuentes v. Shevin, 401 U.S. 906 (1971). The consolidated case included the
claims of four appellants from the decision of a three-judge Federal District Court in Pennsylvania
upholding the constitutionality of the Pennsylvania law. Epps v. Cortese, 326 F. Supp. 127 (E.D.
Pa. 1971). prob. juris. noted sub nom. Parham v. Cortese. 402 U.S. 994 (1970).

4. The facts surrounding the fifth appellant's claim were more unusual. As the Court de
scribed it:

The experience of the ... appellant. Rosa Washington, had been more bizarre. She
had been divorced from a local deputy sheriff and was engaged in a dispute with him
over the custody of their son. Her former husband. being familiar with the routine forms
used in the replevin process. had o~tained a writ that ordered the seizure of the boy's
clothes, furniture. and toys.

407 U.S. at 72.

5. All states except Delaware and Kentucky have some form of prejudgment replevin statute.
The name of the procedure may vary but the function is the same. "Sequestration." "Detinue."'
and "Claim and Delivery" are some titles in common use. The effect of Fuentes on state statutes
is discussed in subdivision (E) (I) infra.
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In Part II, the focus of the article will shift to an empirical study of the
actual effects of the decision on business practices and the business
responses of selected creditor groups to those effects.

PART I:
FUENTES AND THE LAW

A. The Factual Background of the Case6

In June of 1967, Mrs. Margarita Fuentes bought a gas stove from
a Miami, Florida, outlet of the Firestone Tire and Rubber Company
under a conditional sales contract which reserved title to the property
in Firestone until all monthly installments had been paid.7 A few months
later she purchased a stereo from the same store under a similar con
tract, and the accounts were consolidated. She continued making her
monthly payments until July of 1968. During that time, she had made
complaints to Firestone that the stove did not cook properly because of
uneven heating and that it seemed to be leaking gas. Finally, this con
tinuing dispute with Firestone culminated when a gas inspector advised
her that the leak made the stove dangerous to use. Mrs. Fuentes thereu
pon apparently decided that fair was fair and, on July 15, 1968, she paid
$208.70 to Firestone to satisfy the balance due on the stereo (which
worked) but refused to pay anything more on the stove (which didn't
work). As far as Mrs. Fuentes was concerned, the balance was paid off,
the stove was turned off and that was that. Firestone, however, took a
different view of the matter-an accountant's view to be exact-and
faithfully applied $26.00 per month to the "consolidated account" from
the $208.70 "prepayment" which Mrs. Fuentes had made. It doesn't
take an accountant to figure out that, with a payment of $26.00 a month,
all but 70 cents of the prepayment would be gone by March of 1969 and
another installment would be due in April. When the April installment
was not paid, Firestone began a series of collection notices which esca
lated in tone as more installments were missed. In September of 1969
the form of notice was changed to a writ of replevin issued by the clerk

6. The factual background reported here is drawn from the Supreme Court opinion. 407
u.s. 67. 70-73 (1972). the district court opinion, Fuentes v. Faircloth, 317 F. Supp. 954, 956 (S.D.
Fla. 1970), and a recent law review article written by two of the attorneys who handled the case
for Mrs. Fuentes, Abbott & Peters, Fuentes v. Shevin: A Narrative of Federal Test Litigation in
the Legal Services Program, 57 IOWA L. REV. 955, 959-63 (1972).

7. Such a contract is, of course, a security agreement under Article 9 of the Uniform
Commercial Code. See UNIFORM COMMERCIAL CODE § 9-102. The relationship between Fuentes
and Article 9 security interests is discussed in subdivision (E) (4) infra.
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of the Small Claims Court of Dade County, Florida, in response to the
filing of a complaint and affidavit in replevin by Firestone.s A deputy
sheriff duly executed the writ-over the protest of Mrs. Fuentes and her
son-in-Iaw-and took possession of both the stereo and the stove.

B. The Route to the Supreme Court

Approximately two months after Firestone's replevin writ was is
sued and executed, a challenge to the constitutionality of the Florida
prejudgment replevin statutes was filed in the United States District
Court for the Southern District of Florida on behalf of Mrs. Fuentes
herself and in her capacity as representative of all others similarly situ
ated vis-a-vis the Florida replevin statutes. The parties named as defen
dants included the Dade County Sheriff, the deputy who had actually
served the writ, and the Attorney General of the State of Florida. Fire
stone was later joined as a party defendant in the suit. The action on
account commenced by Firestone in the Small Claims Court was stayed
pending the outcome of the constitutional challenge in the federal court.

While the procedural and tactical aspects of the case at the district
level are of interest in and of themselves, they were not in issue on
appeal to the Supreme Court and can be briefly summarized here. The
jurisdiction of the district court was invoked under 28 U .S.c. § 1343(3)
and 42 U .S.c. § 1983 because the case sought to redress claimed depri
vations of rights under color of state law which were protected by the
Federal Constitution.9 Such actions require no jurisdictional amount. A
three-judge court was sought-and allowed-under 28 U .S.c. §§ 2281
84 (1970). A declaration of the unconstitutionality of the Florida re
plevin statutes was requested under 28 U.S.c. §§ 2201-02 (\970). Such

8. Under Florida law. a writ of replevin could be obtained from a clerk of court simply by
filing. first. a bond equal to twice the value of the property: second. an affidavit that the person
seeking the writ is entitled to possession of the described property: and third. a complaint to
adjudicate any underlying action on its merits. FLA. STAT. ANN. §§ 78.01-.13 (Supp. 1972). The
basic statutory provision was § 78.01 which provided:

Any person when goods or chattels are wrongfully detained by any other person or
officer may have a writ of replevin to recover them and any damages sustained by reason
of the wrongful caption or detention as herein provided. Or such person may seek like
relief, but with summons to defendant instead of replevy writ in which event no bond is
required and the property shall be seized only after judgment. such judgment to be in
like form as that provided when defendant has retaken the property on a forthcoming
bond.

The Pennsylvania law was similar. but did not require that a complaint be filed to obtain a writ.
PA. STAT. ANN. tit. 12. § 1821; PA. R. CIv. P. 1073. 1076-77.

9. The significance of this jurisdictional base is discussed at some length later in this article
in subdivision (F) infra.
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a declaration is a final decision appealable directly to the Supreme
Court. 1o The class action aspects of the suit were posited on Rule 23 (a)
and (b)(2) of the Federal Rules of Civil Procedure but the district court
did not allow the suit to be maintained as a class action. No express
reason was given for this decision, nor was its validity questioned on
appeal. 11

Two primary arguments were advanced to. the district court in
support of the claim that the Florida prejudgment replevin process was
unconstitutional. First, Mrs. Fuentes claimed that the seizure of prop
erty without prior notice and without prior hearing under a procedure
authorized by state law constituted a violation of rights protected by the
due process clause of the fourteenth amendment to the United States
Constitution. Second, she argued that the Florida prejudgment replevin
statutes authorized searches and seizures violative of rights protected by
the fourth amendment to the United States Constitution and made
applicable to the states by the fourteenth amendment.

The three-judge district court, one judge dissenting, decided that
the case presented no due process violation because the relative rights
of Mrs. Fuentes and Firestone were governed by the terms of the install
ment contract which provided, among other things, that the goods could
be repossessed by Firestone in the event of a default in the making of
payments required by the contract. Furthermore, the goods replevied by
Firestone were not a "special type of property" of the kind extended due
process protection in the arguably analogous Supreme Court cases of
Sniadach v. Family Finance Corp. (wages)12 and Goldberg v. Kelly
(welfare payments)"3 In summarizing its position on the due process
issue, the district court said:

[W]e think that despite Sniadach and Kelly there are still situa
tions in which prejudgment seizure of goods without a prior hearing is
valid ... and that replevin pursuant to a contract which authorizes a
conditional seller to repossess in order to protect his security interest
in the goods which are the subject of the contract is one of those
situations. 14

The fourth amendment search and seizure argument advanced by

10. 28 U.s.c. § 1253 (1970).

II. It is not uncommon for class action claims to be dismissed without opinion. A number
of such decisions are reported in PLI. CLASS ACTION DIGEST.

12. 395 U.S. 337 (1969).
13. 397 U.S. 254 (1970).
14. Fuentes v. Faircloth. 317 F. Supp. 954. 958 (S.D. Fla. 1970).
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the plaintiff was similarly disposed of by the district court on the ground
that the facts revealed nothing but a peaceable entry which was author
ized (impliedly?) by the repossession clause of the contract. In reaching
this conclusion, the court relied on Murray's Lessee v. Hoboken Land
& Improvement CO.15 which stated that the fourth amendment "has no
reference to civil proceedings for the recovery of debts. "16 The district
court said Murray's Lessee had survived the "broader implications" of
two recent Supreme Court decisions holding the fourth amendment
applicable to administrative inspections. 17 The court was careful, how
ever, to put aside the case where entry was forced instead of peaceful. 18

. Consequently, the district court denied declaratory and injunctive
relief and approved the Florida replevin procedure as valid under the
United States Constitution.

One statement made by the district court is important in light of
the opinion later written by the Supreme Court. In reference to the
authorities cited by Mrs. Fuentes, the court said:

Plaintiff has cited to the Court many cases relative to both her
Due Process and Fourth Amendment claims. Many of them are state
cases which hold that Sniadach goes beyond wage garnishment of any
funds and that the presence of a bonding requirement (which was
absent in Sniadach) before prejudgment garnishment is allowed is not
a substitute for a prior hearing. We do not think any of these cases
affect the result we reach on the Due Process issue because none deal
with the enforcement of a security interest pursuant to a contract
provision authorizing it. Blair v. Pitchess, No. 942, 966 Cal. Super.
Ct., May 12, 1969 (final order entered November 25, 1969) did hold
California's claim and delivery law unconstitutional on both Due Pro
cess and Fourth Amendment grounds. No authority was cited in that
case, however, and, to the extent that Blair may be read as conflicting
with our decision today, we disagree with it. 19

While the court's opinion does not include a citation of the plain-

15. 59 u.s. (18 How.) 272 (1855).
16. {d. at 285.
17. 317 F. Supp. at 958. The two cases cited were Seev. City of Seattle, 387 U.S. 541 (1967)

(municipal fire inspection), and Camara v. Municipal Court, 387 U.S. 523 (1967) (municipal
housing inspections).

18. The district court said at 958:
It may be that a forcible entry under [contract repossession provisions] pursuant to F.S.
§ 78.10, F.S.A. [part of the Florida replevin statute] would not be legal or constitutional.
But that is not this case and we do not decide this question.
19. {d. at 959.
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tiff's authorities to which reference is obliquely made in the above para
graph, the omission is certainly excusable since such cases became quite
numerous after Sniadach was decided. 20 This statement's significance
lies in the distinction the court drew between Fuentes and all other post
Sniadach decisions (except Blair)21 on the basis of contracted-for
security-interests as opposed to non-contractual seizures of property.
Whether this distinction might still be valid after the Supreme Court's
decision will be explored later in this article. 22

C. The Common Law and Constitutional Antecedents of Fuentes

Because the Supreme Court did not reach the search and seizure
issue and limited the first portion of the opinion to a discussion of
common law replevin and procedural due process, we have similarly
limited our discussion of the common law and the constitutional antece
dents of Fuentes to these areas.

I. Common Law Replevin

There is a certain irony in comparing the replevin action of the
early common law with the replevin action as it is known today. To
someone on the receiving end of a replevin writ the view is almost
certainly that here is one more device used by the wealthy against the
poor, by those with aggregations of capital against those who have only
their own resources to fall back on. Interestingly, replevin originated as
a protection for the poor against the arbitrary exercise of power by the
rich-the poor being, at that point in history, the tenants of feudal lords
and the rich being the lords themselves. 23 The fact situation in such
cases, circa 1150 A.D., was fairly simple. A landlord believed himself
to have a valid claim against a tenant. To secure himself against possible
non-payment, the landlord exercised his right of self-help and took a
distress against the tenant (that is, personally helped himself to items
of movable property belonging to the tenant). If the property had been

20. See. e.g.. Laprease v. Raymours Furniture Co.• 315 F. Supp. 716 (N.D.N.Y. 1970): Klim
v. Jones. 315 F. Supp. 109 (N.D. Cal. 1970): Termplan. Inc. v. Superior Court of Maricopa
County. 105 Ariz. 270. 463 P.2d 68 (1969): Larson v. Fetherston. 44 Wis. 2d 712.172 N.W.2d 20
(1969).

21. After the district court in Fuentes had written its opinion. Blair reached decision in the
California Supreme Court and is reported as Blair v. Pitchess. 5 Cal. 3d 258. 486 P .2d 1242. 96
Cal. Rptr. 42 (1971).

22. See subdivision (E) (4) infra.
23. J. CORREY, LAW OF REPLEVIN § 1 (2d ed. 1900): 3 W. HOLDSWORTH, A HISTORY OF

ENGLISH LAW 281-83 (5th ed. 1942).
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wrongfully taken and the tenant wanted it back, his only recourse was
the hope-and nothing more-that the landlord would be punished for
committing a criminal act and that the property would be returned by
order of the king's judges.24 By about the beginning of the thirteenth
century, the obvious inability of the criminal law to effectively detect
and deal with cases of a landlord's misuse of his right of destraint,
coupled with the increasing power of royal courts in civil cases, led to
development of the plea of the crown entitled de vetito namio or, today,
replevin, for use by the distrained tenant to retake the distressed goods
from the landlord. According to Holdsworth,

The ordinary course of the action was as follows: the sheriff, on appli
cation being made to him by the distrainee, replevies the goods, i.e..
redelivers them to the distrainee, upon his giving security to prosecute
his action and to return the things distrained if he loses his action....
The distrainor could always stop the action of replevin by claiming to
be the owner of the goods; and as this claim was often made merely
to delay the proceedings, the writ de proprietate probanda was devised
early in the fourteenth century which enabled the sheriff to determine
summarily the question of ownership.25

The replevin procedures we have today in most of the states, while
bearing a strong resemblance to the common law form, exhibit some
striking contrasts. First, common law replevin was used to reclaim
goods which were wrongfully taken and not to reclaim goods wrongfully
detained. Second, the party detaining the goods was given an opportun
ity to object to having them taken from him by the sheriff before the
goods were actually seized. Third, to minimize frivolous claims of own
ership by the distrainor, a procedure was devised for at least a "prelimi
nary hearing" on whether the goods should be taken under the writ.
These distinctive characteristics of common law replevin were outlined
by the Court in Fuentes and are worth noting here because, to a very
real extent, the net result of Fuentes is to restore the replevin process
to at least the level of procedural fairness which had once been achieved
at common law. This fairness subsequently vanished, however, as the
substance of the writ was extended to meet new conditions of society

24. While the tenant could set the criminal law in motion by bringing an appeal of felony
before the King's justices. the right of recapture was subject to the crown's right to take the goods
as a forfeiture. See 3 W. HOLDSWORTH, A HISTORY OF ENGLISH LAW 280 (5th ed. 1942) and
materials there cited.

25. 3 W. HOLDSWORTH, A HISTORY OF ENGLISH LAW 284 (5th ed. 1942).
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without the simultaneous extension of the procedural safeguards sur
rounding the operation of the writ. 26

2. Procedural Due Process

The most obvious prior due process analog to Fuentes is the 1969
Su preme Court decision in Sniadach v. Family Finance Corp.27 In
Sniadach. a creditor had obtained a prejudgment wage garnishment
against the debtor's wages under a Wisconsin procedure which made no
provision for notice and hearing before the garnishment order was exe
cuted. 28 The effect of the garnishment was, of course, to "freeze" the
debtor's wages while the creditor pursued his action on the debt. The
Supreme Court held that the Wisconsin procedure violated fundamental
principles of due process because of the lack of notice and opportunity
to be heard before the garnishment was effected. Considered in the
abstract, this holding of the Court seems to be a relatively straightfor
ward application of due process principles derived from a long line of
authority. As early as 1863, the Supreme Court had said, "Parties
whose rights are to be affected are entitled to be heard; and in order
that they may enjoy that right they must be notified."29 This fundamen
tal idea had been reiterated on numerous occasions. 30

One might expect, then, that application of such a basic principle
to the facts of Sniadach would have made it clear that any summary
procedure which did not provide for notice and hearing before property
was taken was highly suspect on due process grounds and should not
be lightly used. However, in its opinion, the Court included an extensive

26. The extension of writs was a major part of common law growth. but the development of
new forms of action was haphazard and was often brought about by fictions which concealed the
substance of what was done. This led to confusion and. occasionally. the loss of valuable concepts
which had earlier been attained. The process of such extension is summarized in F. MAITLAND,
THE FORMS OF ACTION AT COMMON LAW 78-81 (1936).

27. 395 U.S. 337 (1969).
28. Under the then-existing Wisconsin garnishment procedure, a garnishment order could

be obtained by filing an affidavit. bond. and complaint with the clerk of court. The order was issued
and became effective without notice or hearing. WIS. STAT. ANN. § 267.04(1) (1957). amended by
L. 1969. c. 253 § 3g. eff. Dec. I. 1969.

29. Baldwin v. Hale. 68 U.S. (I Wall.) 531, 534 (1864). It should be noted that the Court
deemed the right to notice and hearing so fundamental a part of American jurisprudence that it
could make this statement before due process. as a concept, had been incorporated into the
Constitution in the fourteenth amendment. The conceptual line of authority thus actually antedates
the due process clause itself.

30. Holden v. Hardy. 169 U.S. 366. 388-90 (1898); Simon v. Craft, 182 U.S. 427.436 (1901);
Jacob v. Roberts. 223 U.S. 261, 265 (1912); Mullane v. Central Hanover Bank & Trust Co .. 339
U.S. 306. 314 (1950); Best v. Humboldt Placer Mining Co .. 371 U.S. 334, 338 (1963).
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discussion of the deleterious effects of wage garnishment on debtors,
and particularly on low income debtors, beginning with the sentence,
"We deal here with wages-a specialized type of property presenting
distinct problems in our economic system."31 This single sentence-as
subsequent events came to show-introduced not only a discussion of
wage garnishment but also a great deal of uncertainty as to what
Sniadach really meant, an uncertainty which was, if anything, amplified
by the Court's opinion in Goldberg v. Ke//y32 a year later. In Goldberg,
the Court held that due process required prior notice and hearing before
a recipient's welfare payments were terminated. However, while
Goldberg, like Sniadach, rested on an underpinning of procedural due
process, the opinion contained language which was subject to the inter
pretation that welfare payments, too, were a "specialized type of prop
erty. "33 After the Sniadach and Goldberg decisions, the lower courts,
in numerous cases attacking various summary procedures,34 had to
consider whether the Supreme Court had made the due process clause
generally applicable to all summary takings of property or applicable
only to those takings which deprived a person of some distinct kinds of
property, the taking of which would work extreme hardship on that
person. Quite naturally, the lower courts went both ways in interpreting
Sniadach and Goldberg:

31. 395 U.S. 337. 340 (1969).
32. 397 u.s. 254 (1970).
33. The Court stated the issue in Goldberg as being "the narrow one whether the Due

Process Clause requires that the recipient be afforded an evidentiary hearing before the termination
of benefits." 397 U.S. at 260. The Court then quoted from the district court opinion a statement
which said:

While post-termination review is relevant. there is one overpowering fact which controls
here. By hypothesis. a welfare recipient is destitute. without funds or assets....' Suffice
it to say that to cut off a welfare recipient in the face of ... "brutal need" without a
prior hearing of some sort is unconscionable. unless overwhelming considerations justify
it.

397 U.S. at 261. quoting from Kelly v. Wyman. 294 F. Supp. 893. 899. 900 (1968).
34. See notes 36-41 infra.
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On The One Hand,35

Although recent court opinions
have left in doubt whether Sniadach
was based strictly on due process
grounds or whether it was more con
cerned with the particular type of
property discussed there, this court
regards Sniadach as standing ines
capably on constitutional principles.
Klim v. Jones. 36

Although the majority opinion in
Sniadach makes considerable refer
ence to the hardship of the unconsti
tutional procedure upon the wage
earner, we think that no valid dis
tinction can be made between gar
nishment of wages and that of other
property. Clearly, a due process
violation should not depend upon
the type of property being sub
jected to the procedure. Larson v.
Fetherston. 38

The constitutional principles un
derlying Sniadach are not confined
to wage garnishment; the decision
instead em bodies the general "due
process" precept that, except in
"extraordinary circumstances," an
individual is guaranteed a right to
notice and hearing before he is de
prived of a significant interest.
Randone v. Appellate Department
of Superior Court. 40

But On The Other.

[T]he Supreme Court did nothing
more than carve out an exception for
wage earners from what the Court
deemed to be otherwise lawful pre
judgment seizures, i.e., that garnish
ment of wages was a limited excep
tion to the general rule of legality of
garnishment statutes. American
Olean Tile Co. v. Zimmerman. 37

The [Su preme] Court in Sniadach
recognized the peculiar nature of
wages as a "specialized type of prop
erty presenting distinct problems in
our economic system...." We
find no objection to Georgia's statu
tory scheme of garnishment in at
tachment when asserted against
property other than wages; rather it
is the unusual nature of wages which
inevitably forces the impecunious
debtor to pay possibly excessive loan
charges in order to regain his lost
income. Reeves v. Motor Contract
CO.39

The instant procedure involves
none of the special irreversible hard
ships requiring prior judicial pro
ceedings; as does wage garnishment.
300 W. 154th St. Realty Co. v. De
partment of Buildings. 41

35. With apologies to Karl Llewellyn. See Llewellyn, Remarks on Ihe Theory of Appel/ale
Decision and Ihe Rules or Canons Aboul How SlaluleS Are 10 Be Conslrued. 3 VAND. L. REV.

395 (1950); See also K. LLEWELLYN, THE COMMON LAW TRADITION, App. C (1960).
36. 315 F. Supp. 109. 122 (N.D. Cal. 1970).
37. 317 F. Supp. 150. 152 (D. Hawaii 1970).
38. 44 Wis. 2d 712, _.172 N.W.2d 20, 23 (1969).
39. 324 F. Supp. 1011.1015-16 (N.D. Ga. 1971).
40. 5 Cal. 3d 536, 547.488 P.2d 13.20,96 Cal. Rptr. 709, 716 (1971) (emphasis deleted).
41. 260 N.E.2d 534, 537 (N.Y. App. 1970).
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Thus, prior to Fuentes the due process cases on summary prejudgment
procedures, including replevin, were in a state of handsome confusion.

D. The Decision by the Supreme Court

As the Supreme Court viewed the case, Fuentes presented the pri
mary question of "whether procedural due process ... requires an
opportunity for a hearing before the State authorizes its agents to seize
property in the possession of a person upon the application of an
other."42 Citing numerous cases,43 the Court concluded that the right
to a hearing before property was taken was a basic principle of due
process and then said, "The Florida and Pennsylvania prejudgment
replevin statutes fly in the face of this principle."44

Expanding on this theme, the Court tied up some loose ends sur
rounding the relationship of due process and replevin.

First, did it make a difference that the taking of property under a
prejudgment writ of replevin might be only temporary because the party
deprived of the property could get it back by posting a bond in double
the value of the items seized within three days after seizure? Answer:
No.

[Ilt is now well settled that a temporary, nonfinal deprivation of prop
erty is nonetheless a "deprivation" in the terms of the Fourteenth
Amendment. ...

While the length and consequent severity of a deprivation may be
another factor to weigh in determining the appropriate form of hear
ing, it is not decisive of the basic right to a prior hearing of some kind. ~5

Second, did it make a difference that the appellants lacked full legal
title to the goods because they had made their purchases under condi
tional installment sales contracts? Answer: No.

The Fourteenth Amendment's protection of "property" ... has never

42. 407 U.S. 67. 80 (1972).
43. [d. at 83. The Supreme Court cited 18 cases including: Lynch v. Household Fin. Corp..

405 U.S. 538 (1972): Goldberg v. Kelly. 397 U.S. 254 (1970): Joint Anti-Fascist Refugee Comm.
v. McGrath. 341 U.S. 123 (1951) (Frankfurter. J .. concurring): Mullane v. Central Hanover Bank
& Trust Co .• 339 U.S. 309 (1950): Opp Cotton Mills v. Administrator. 312 U.S. 126 (1941):
Baldwin v. Hale. 68 U.S. (I Wall.) 223 (1864).

44. 407 U.S. 67. 83 (1972).
45. [d. at 84-86.
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been. interpreted to safeguard only the rights of undisputed ownership.
Rather, it has been read broadly to extend protection to "any signifi
cant property interest".

In exchange for immediate possession, the appellants had agreed to
pay a major financing charge beyond the basic price of the merchan
dise. Moreover, by the time the goods were summarily repossessed,
they had made substantial installment payments. Clearly, their posses
sory interest in the goods, dearly bought and protected by contract,
was sufficient to invoke the protection of the Due Process Clause. 46

Third, would. it make a difference if it were clear that appellants
were in default, had no defenses to repossession and, hence, would in
all likelihood lose the hearing? Answer: No.

The right to be heard does not depend upon an advance showing that
one will surely prevail at the hearing. . . . It is enough to invoke the
procedural safeguards of the Fourteenth Amendment that a significant
property interest is at stake, whatever the ultimate outcome of a hear
ing on the contractual right to continued possession and use of the
goods.

The issues decisive of the ultimate right to continued possession, of
course, may be quite simple. The simplicity of the issues might be
relevant to the formality or scheduling of a prior hearing. . . . But it
certainly cannot undercut the right to a prior hearing of some kind. 47

Since the Court had answered the primary question and had re
.solved some points about the proper interpretation and scope of that
answer, it could have ended its discussion of procedural due process
there. However, as we have seen, Sniadach and Goldberg had been
subject to two widely varying interpretations in the lower courts. To
have ended the due process discussion without saying something about
these cases might well have meant that Fuentes would simply add to the
confusion by throwing yet more property into the "necessities of life"
or "specialized kinds of property" bag which had been woven by some
of the lower courts. 48 Therefore, the Court continued. Noting that the

46. Id. at 86-87.
47. Id. at 87 & n.18.
48. The steady expansion of an abstract category by the inclusion of more and more things

as being within the category is. of course. a classic method of common law development. The same
method has been well described in connection with the development of tort remedies for remote
consumers against manufacturers. As Cardozo put it in 1924 before the attack on the privity
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district courts had disposed of the appellants' due process claim on the
ground that "the goods seized from them-a stove, a stereo, a table, a
bed, and so forth-were not deserving of due process protection, since
they were not absolute necessities of life, "49 the Court said:

This reading of Sniadach and Goldberg reflects the premise that
those cases marked a radical departure from established principles of
procedural due process. They did not. Both decisions were in the main
stream of past cases, having little or nothing to do with the absolute
"necessities" of life but establishing that due process requires an op
portunity for a hearing before a deprivation of property takes effect
... While Sniadach and Goldberg emphasized the special importance
of wages and welfare benefits, they did not convert that emphasis into
a new and more limited constitutional doctrine ....

No doubt, there may be many gradations in the "importance" or
"necessity" of various consumer goods. Stoves could be compared to
television sets, or beds could be compared to tables. But if the root
principle of procedural due process is to be applied with objectivity, it
cannot rest on such distinctions. The Fourteenth Amendment speaks
of "property" generally. And, under our free enterprise system, an
individual's choices in the marketplace are respected, however unwise
they may seem to someone else. It is not the business of a court
adjudicating due process rights to make its own critical evaluation of
those choices and protect only the ones that, by its own lights, are
"necessary.' '50

The strength of this language not only makes it clear that the
"necessities of life" distinction is now a matter of interest only to legal
historians but also seems to put the right to a prior hearing so squarely
on basic due process grounds that any purported justification for the

doctrine had been fully won:
In New York, there is a remedy in tort, regardless of privity, against the negligent

manufacturer. where the subject of the manufacture is likely to be dangerous to life. The
things classified as dangerous have been steadily extended with a corresponding exten
sion of the application of the remedy. They began with Thomas v. Winchester and the
sale of poisons. They have been widened till they include a scaffold or an automobile or
even pies and cakes when nails and other foreign substances have supplied ingredients
not mentioned in the recipes of cook books.

B. CARDOZO, THE GROWTH OF THE LAW 77-78 (1924).
One might speculate that Cardozo would have enjoyed seeing Sniadach and Goldberg working

their way through the lower courts.
49. 407 U.S. 67, 88 (1972).
50. [d. at 88-90.
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deprivation of the right to a hearing will have to be great indeed. This
inferential conclusion is supported by the Court's delineation of a few
such justifications which had been allowed in prior cases-seizure of a
failed bank to protect the public,51 attachment of property to secure
jurisdiction in a state court,52 seizure of property to collect federal
taxes,53 seizure of misbranded drugs,54 and seizure of contaminated
food."" The Court abstracted from these cases to state those general
principles surrounding the legitimate exercise of the seizure power:

First, in each case, the seizure has been directly necessary to secure
an important governmental or general public interest. Second, there
has been a special need for very prompt action. Third, the State has
kept strict control over its monopoly of legitimate force: the person
initiating the seizure has been a government official responsible for
determining, under the standards of a narrowly drawn statute, that it
was necessary and justified in the particular instance. 56

Measuring the Florida and Pennsylvania prejudgment replevin
statutes against these standards, the Court found them wanting in sev
eral respects, The statutes served no important governmental or public
interests but allowed summary seizure when only private gain was di
rectly at stake; they were not limited to situations which demanded
prompt action;57 and they did not keep strict control over the state
monopoly of legitimate force but were made operative simply on the
basis of a private party's affidavit without meaningful review or evalua
tion of the request by a state official. The statutes were, therefore,
constitutionally defective.

One last point remained for the Court's consideration. Since four
of the five appellants had signed conditional sales contracts which con
tained language authorizing the respective sellers to repossess the goods
if a default in payment occurred, the possibility was presented that the
appellants had waived their due process rights by contract. Referring to

51. Fahey v. Mallonee. 332 U.S. 245 (1947); Coffin Bros. & Co. v. Bennett, 277 U.S. 29
( 1928).

52. Ownbey v. Morgan. 256 U.S. 94 (1921).
53. Phillips v. Commissioner, 283 U.S. 589 (1931).
54. Ewing v. Mytinger & Casselberry, Inc., 339 U.S. 594 (1950).
55. North American Cold Storage Co. v. Chicago, 211 U.S. 306 (1908).
56. 407 U.S. at 91.
57. On the prompt action point, the Court said, "There may be cases in which a creditor

could make a showing of immediate danger that a debtor will destroy or conceal disputed goods."
{d. at 93. The implications of this statement are further discussed in subdivisions (El( I) & (E)(2)
infra. .
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the case of D. H. Overmyer Co. v. Frick Co. ,58 in which a contract
waiver of due process rights had been found, the ·Court pointed out a
number of distinctions which made the waiver doctrine inapplicable in
the Fuentes situation. Overmyer was a negotiated contract between two
corporations, not a creditor-debtor contract of adhesion. The Overmyer
waiver provision had been bargained for, hammered-out, and drafted by
corporate counsel for the two companies. The Fuentes contracts, on the
other hand, were form contracts, with a fine print waiver clause. More
over, the contracts were prepared for use by one party with a strong
bargaining position against another party with a poor bargaining posi
tion. Furthermore, no showing was made that the weaker party had any
awareness of the significance of the waiver or, indeed, had even known
of its existence when the contract was signed. In Overmyer, the parties
could be expected to know the meaning of the language they had used
since they had bargained for it, but in Fuentes the contract language
would have been unclear even if the weaker party had read it. The
Court noted that

[A] waiver of constitutional rights in any context must, at the very
least, be clear. ...

The conditional sales contracts here simply provided that upon a
default the seller "may take back," "may retake" or "may repossess"
merchandise. The contracts included nothing about the waiver of a
prior hearing. They did not indicate how or through what process-a
final judgment, self-help, prejudgment replevin with a prior hearing,
or prejudgment replevin without a prior hearing-the seller could take
back the goods. Rather, the purported waiver provisions here are no
more than a statement of the seHer's right to repossession upon occur
ance of certain events. The appellees do not suggest that these provi
sions waived the appellants' right to a full post-seizure hearing ....
By the same token, the language of the purported waiver provisions
did not waive the appellants' constitutional right to a preseizure hear
ing of some kind. 59

Having found no effective waiver of the appellants' due process
rights, the Court vacated the judgments of the district courts and re
manded the cases for further proceedings.

£. The Legal Effects of Fuentes

For the lawyer whose practice includes cases, either frequently or

58. 405 U.S. 174 (1971).
59. 407 u.s. at 95-96.
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on occasion, in which prejudgment replevin might figure, the Fuentes
case raises at least four questions of importance regardless whether a
particular client is a creditor or a debtor. First, is the replevin or
replevin-like statute of a given state still valid? Second, if a hearing is
required before a writ of replevin can be issued and executed, what form
can that hearing take? Third, can a creditor/consumer contract or secu
rity agreement be drafted in such a way that a waiver of due process
rights will be upheld? Fourth, could it be successfully argued that the
constitutional implications of the Fuentes case apply not only to
replevin-type statutes but also to other "summary" takings of property,
particularly to the secured party's self-help provisions of §§ 9-503 and
9-504 of the Uniform Commercial Code? Each of these questions will
be considered separately.

I. Effect on State Replevin Laws

The prejudgment replevin process in Florida and Pennsylvania held
to be unconstitutional allowed a creditor to obtain a writ of replevin
from a clerk of court (in Pennsylvania, a prothonotary) by filing with
the clerk a bond in twice the value of the property and an affidavit
stating that the party seeking the writ was lawfully entitled to possession
of said property. In Florida, a complaint to collect the underlying debt
also had to be filed by the party seeking the writ. Such a complaint did
not have to be filed in Pennsylvania. Neither statute, of course, made
any provision for a hearing before the writ was issued. 60

Counting the District of Columbia as a state, 48 of the 51 states
have some form of prejudgment replevin statute, variously titled "Re
plevin," "Sequestration," "Detinue," or "Claim and Delivery." Two
states, Delaware and Kentucky, do not have prejudgment replevin stat
utes on the books, and California's statute was held unconstitutional in
1971. 61 Thirty-four states have statutes so similar to those of Florida or
Pennsylvania that, on their face, they seem to be within the narrowest
reading of FuentesY These statutes will, of course, have to be substan-

60. The Florida and Pennsylvania statutes are discussed in note 8 supra.
61. CAL. CIv. PRO. CODE §§ 509-21 (West 1954) was held unconstitutional in Blair v. Pit

chess. 5 Cal. 3d 258.486 P.2d 1242.96 Cal. Rptr. 42 (1971).
62. ALA. CODE tit. 7. § 918 (1958); ALASKA STAT. §§ 09.40.010 to -.110 (1962); ARIZ. REV.

STAT. ANN. §§ 12-1301 to -1314 (1956); ARK. STAT. ANN. §§ 34-2101 to -2118 (1962); COLO. REV.
STAT. ANN., Rule 404, COLO. R. CIv. P. (1970); D.C. CODE ANN. §§ 16-3701 to -3713 (1967);
HAWAII REV. STAT. § 654-4 (1968) (Hawaii is the only state with two replevin procedures. one
unconstitutional the other arguably constitutional. The unconstitutional one is cited here. the other
is cited in note 63 infra.); IDAHO CODE §§ 8-301 to -312 (1948): ILL. ANN. STAT. ch. 119. §§ 1-27
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tially amended to conform to due process standards.
In seven states, the statutes are so drawn that, on their face, they

are arguably constitutional. 63 In these states, authority to issue replevin
writs is vested in specified courts or in the judges of specified courts. 64

Depending on local law, it might be feasible to argue that, because
authority is vested in judicial institutions or officials, inherent judicial
power exists to refuse to issue a writ even when the formal requisites of
the statute have been met. Given this power, the judge can establish
criteria governing the issuance of writs and make such criteria conform
to the mandate of Fuentes. New York has a statute65 which is the most
ideal statute of this type since the court's authority is not simply left to
"inherent authority" notions but broadly spelled out in the statute itself.
The statute provides, inter alia:

Upon presentation of the affidavit and undertaking and upon such
terms as may be required to conform to the due process oflaw require
ments of the fourteenth amendment to the constitution of the United
States, the court shall grant an order directing the sheriff of any county
in which the chattel is found to seize the chattel . . .. (Emphasis
added)66

(Smith-Hurd 1954): IOWA CODE ANN. §§ 643.1-.22 (1950): KAN. STAT. ANN. § 60-1005 (1964);
ME. REV. STAT. ANN. tit. 14, §§ 7301-12 (1964); MASS. GEN. LAWS ANN. ch. 247, §§ 7-22(1959):
MICH. STAT. ANN. §§ 27A.2920. 278.7301-7379 and G.C.R. Rule 757 (1964): MINN. STAT. ANN.
§§ 532.15-.23 and 565.01-.11 (1947): MIss. CODE ANN. §§ 2841-69 (1956); MONT. REV. CODES
ANN. §§ 93-4101 to -4120 (1963); NEB. REV. STAT. §§ 25-1093 to -10,107 (1964): NEV. REV. STAT.
§§ 31.840-.950: N.H. REV. STAT. ANN. §§ 536:1-:8 (1955); N.M. STAT. ANN. §§ 22-17-1 to -21
(1953); N.C. GEN. STAT. §§ 1-472 to -484 (1969); N.D. CENT. CODE §§ 32-07-01 to -12 (1960):
OHIO REV. CODE ANN. §§ 2737.01-.24 (1953); OKLA. STAT. tit. 12, §§ 1571-85 (1961); ORE. REV.
STAT. §§ 29.810-.910 (1971); S.c. CaDI: ANN. §§ 10-2501 to -2516 (1962); S.D. COMPILED LAWS
ANN. §§ 21-15-1 to -16 (1967): TENN. CODE ANN. §§ 23-2301 to -2328 (1956); UTAH CODE ANN.,
C1v. PROC. R. 64B (1953): WASH. REV. CODE ANN. §§ 7.64.010 to -.110 (1961): W. VA. CODE
ANN. §§ 55-6-1 to -7 (1966): WIS. STAT. ANN. §§ 265.01-.13 (1957); WYo. STAT. ANN. §§ 1-1000
to -1017 (1957).

63. CONN. GEN. STAT. ANN. §§ 52-515 to -531 (1959): HAWAII REV. STAT. §§ 654-1 to -30
(1968): MD. ANN. CODE art. 52. §§ 69-72 (1957): N.J. STAT. ANN. §§ 2A:59-1 to -19 (1952): N.Y.
C1v. PRAC. LAW § 7102 (McKinney Supp. 1972): R.I. GEN. LAWS ANN. §§ 34-21-1 to -13 (1969):
VT. STAT. ANN. tit. 12, §§ 5331-5405 (1958).

64. CONN. GEN. STAT. ANN. § 52-516 (1959): HAWAII REV. STAT. § 654-22 (1968); MD.
ANN. CODE art. 52, § 69-70 (1957) and MD. ANN. CODE Rule BQ40-BQ53 (1957): N.J. STAT.
ANN. § 2A:59-3 (1952); N.Y. CIV. PRAC. LAW § 7102 (McKinney Supp. 1972): R.I. GEN. LAWS
ANN. §§ 34-21-1 to -2 (1969); VT. STAT. ANN. tit. 12, § 5371 (1958).

65. N.Y. C1v. PRAC. LAW § 7102 (McKinney Supp. 1972). The former New York statute,
N.Y. C1v. PRAC. LAW § 7102 (McKinney Supp. 1963), was held unconstitutional in Laprease v.
Raymours Furniture Co .. 315 F. Supp. 716 (N.D.N.Y. 1970) and subsequently amended to con
form to constitutional requirements. It now appears in the form discussed in the text.

66. N.Y. C1v. PRAC. LAW § 7102 (McKinney Supp. 1972) in subsection (d) entitled "Order
of seizure."
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If properly administered by the court, this statute should survive the
effects of the Fuentes decision. The other seven states which specify the
court or judge as the writ-granting authority may also have constitu
tional statutes if their courts and judges are able to conform the practice
of granting writs to due process requirements without special enabling
statutes authorizing them to deny writs when the statutory formalities
have been complied with.

In the five remaining states-Georgia, Louisiana, Missouri, Texas,
and Louisiana-the statutes are drafted to require the affidavit to incor
porate a statement which shows the need for immediate issuance of a
writ. 67 Thus, on their face, these statutes fit the exception Fuentes seems
to allow for "special situations demanding prompt action."6s However,
no one seeking a writ-nor the judge approving the writ-should be
content with an affidavit statement which, by its very nature, is merely
a self-serving declaration. Some showing should be made which indi
cates that a real danger of permanent harm exists, such as removal of
the goods from the jurisdiction, or concealment or destruction of the
goods. The nature of the goods, the amount of money already paid by
the debtor to acquire the goods, and any reasons for nonpayment of the
balance would all be proper matters for inquiry by the court. Only in
those cases where a persuasive showing is made that prompt action is
really necessary should the court allow the issuance of a writ without a
prior adversary hearing under the statutes of the five states in this
category.69

2. Form of Hearing Required

Throughout the Fuentes opinion, the Court took pains to point out
that the prior hearing required by the due process clause before a re
plevin writ could issue did not have to be a complete trial on the merits.
After noting that "due process tolerates variances in the form of a
hearing 'appropriate to the nature of the case', "70 the Court mentioned
several matters to be considered in determining the type of hearing

67. GA. CODE ANN. § 107-201 (1968): LA. CODE Ov. PRO. ANN. arts. 3501-76 (West 1961);
Mo. ANN. STAT. §§ 533.010(5) to -.260(6) (1953); TEX. REV. Ov. STAT. ANN. art. 6840 (1960);

VA. CODE ANN. § 8-586 (1957).
68. See quotation in text note 56 supra. See also note 57 supra.
69. The self-interest of the creditor also seems to make it imperative that he not be willing

to accept a writ issued on a pro forma statement because of the risks of a later damage claim by
the debtor. See subdivision (F) infra.

70. 407 U.S. at 82.
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required: " 'the importance of the interests involved and the nature of
[any] subsequent proceedings'; "71 "any non-constitutional safeguards,
such as bonds, which might be required before a writ is issued;"72 "the
length and consequent severity of a deprivation;"73 and the "simplicity
of [decisive] issues."74 It is apparent that the type of hearing required
can vary greatly depending on the facts of the particular case in which
replevin is sought. While the precise procedures which individual states
might establish to provide an opportunity for replevin hearings cannot,
of course, be predicted, numerous possibilities seem to be open. The
procedures might include scheduling hearings on the regular court cal
endar, creating or extending Small Claims Courts, appointing a court
official with primary responsibility for holding any necessary prelimi
nary hearings, or even the common law approach of giving the sheriff
limited authority to decide whether a writ is appropriate in certain cases.
However, for the practicing attorney of today who needs to get a writ
of replevin to protect his client, all of these variations must await legisla
tive action. Presently, the most that can be said is that, if a court is
willing to issue a writ at all, the course of prudence dictates that the
attorney seeking the writ should at least make a voluntary show
ing-beyond the mere affidavit itself-of the reasons why no hearing
need be held or, if there are no compelling reasons for issuing a writ
without a hearing, to have the court schedule a hearing and serve notice
of said hearing on the defendant. 75

In sum, if a hearing is required on the facts of the case but no clear
provision has yet been established, it will probably be better to tip the
balance in favor of having some form of hearing rather than take the
chance of giving the defendant a constitutional claim which might be
asserted later in the case. 76

71. ld. at 82, quoting from. Boddie v. Connecticut. 401 U.S. 371, 378 (1971).
72. 407 U.S. at 83-84.
73. ld. at 86.
74. ld. at 87 n.18.
75. If the facts do not present reasons strong enough to justify taking the property without

a hearing but there are some risks involved in leaving the property in the debtor's hands, it might
be desirable to seek a temporary restraining order to prevent disposal or destruction of the prop
erty. For example, if the property in question is a motor vehicle. a temporary restrianing order
might be issued to prevent removal of the vehicle from the jurisdiction even though the facts are
not compelling enough to allow actual seizure of the vehicle without a prior hearing. Of course, a
restraining order which virtually destroys the usefulness of the property to the debtor may also be
within the Fuentes rule. For the same reason, a restraining order should not be sought automati
cally in every case but only in those where it seems reasonably necessary.

76. Some of the dangers of such a claim are discussed in subdivision (F) infra.
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3. Drafting (and Using) a Waiver Clause

With respect to drafting a waiver clause, at least one point is
clear-if a clause is drafted which waives the due process rights of a
party who intelligently and knowingly bargained for the clause from a
position of at least reasonable bargaining strength relative to the other
party, the waiver will be effective. 77 But this almost self-evident proposi
tion hardly answers the difficult questions presented by waiver clauses
in the creditor/consumer context. The history of other types of waivers
in this same context has been a checkered one, perhaps most evident in
the area of warranties of quality.7s This has led to numerous cases,
statutes, and law review articles on such interrelated subjects as con
tracts of adhesion, unconscionability, disclaimers, cognovit judgments,
and freedom to contract. 79 The drafting of a contract clause which seeks
to waive the right to a hearing established by the Fuentes case should
be done with an eye to the general law surrounding waivers of constitu
tional rights, contracts of adhesion and unconscionability.so

As a minimum. the clause must clearly state the rights which it
purports to waive.sl This means that language merely stating generally
that "upon default the Secured Party shall have the right to retake the
goods" or statements of similar effect are not adequate. A more appro
priate clause, directed only to the use of replevin, might read:

The Secured Party hereby informs the Debtor that, if a default under
this contract occurs and the Secured Party elects to repossess the goods
identified to this contract by obtaining a writ of replevin from a court
of appropriate jurisdiction ordering the Debtor to surrender the goods
to the court, the Debtor may have a right to a hearing and due notice

77. D.H. Overmyer Co. v. Frick Co.. 405 U.S. 174 (1971).
78. The history is thoroughly traced in Llewellyn. ON WARRANTY OF QUALITY, AND SO

CIETY. PART I. 36 COLU~1. L. REV. 699 (1936); PART II, 37 COLUM. L. REV. 341 (1937).
79. The authorities and commentaries are so numerous that it is pointless to cite many of

them here when most are conveniently collected in various specialty reporters. See the UCC REP.
SERV .• esp. "i1 2302. BENDER'S UNIFORM COMMERCIAL CODE SERVICE and the CCH INSTALLMENT
CREDIT GUIDE. Also see any volume of the INDEX TO LEGAL PERIODICALS. A good basic article is
LefT. Unconscionability and the Code-The Emperor's New Clause. 115 U. PA. L. REV. 485
(1967). A classic case is Henningsen v. Bloomfield Motors. Inc .• 32 N.J. 358. 161 A.2d 69 (1960).
The variation from state to state in the recognition of cognovit judgments is a typical statutory
example. An annotation in III A.L.R. 1407 (1937) summarizes many of the variations. See also
UNIFORM COMMERCIAL CODE § 9-206.

80. A recent Supreme Court case summarizing general principles in this area is Swarb v.
Lennox. 405 U.S. 191 (1972). The case dealt with the enforceability of cognovit notes. See also
Blair v. Pitchess cited note 85 infra. and quoted in part note 86 infra.

81. See text at note 59 supra.
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of such hearing, before the writ of replevin is issued. The Debtor
hereby waives any and all rights he may have to any such notice and
hearing.

Although this clause may not be a pinnacle of the draftsman's art, it
does achieve the primary goal of clearly stating the debtor's rights and
the waiver of those rights. The threshold requirement of specificity
would be satisfied by a clause of this type.

However, a clause which meets only the clarity minimum is not
enough. If a waiver is to have even a ghost of a chance of being upheld,
it must be brought to the attention of the party whose rights are being
waived. Burying a waiver clause in microscopic print on the back of a
form contract will hardly do-as numerous cases testify.R2 This means
that the clause should be set out in large type, perhaps on a separate
sheet, and, preferably, separately signed. R3 At least disputes about the
debtor's awareness of the clause could be met with the evidence which
this method would provide.

Beyond such matters as the mechanics of contents and printing
style, though, there are deeper and inextricably related problems of
adhesion contracts and disparities in bargaining power to be considered
whenever a purported waiver is asserted. As a California court said in
discussing "contracts of adhesion":

The term refers to a standardized contract prepared entirely by one
party to the transaction for the acceptance of the other; such a con
tract, due to the disparity in bargaining power between the draftsman
and the second party, must be accepted or rejected by the second party

82. See. e.g.. Lapreace v. Raymours Furniture Co., 315 F. Supp. 716. 724 (N.D. N.Y. 1970):
In re Elkins-Dell Mfg. Co.. 253 F. Supp. 864 (E.D. Pa. 1966): Steven v. Fidelity & Cas. Co., 58
Cal. 2d 862, 377 P.2d 284, 27 Cal. Rptr. 172 (1962): Kugler v. Romain, 58 N.J. 522,279 A.2d
640 (1971).

83. If the clause is printed on a separate sheet for separate signing it might be desirable to
phrase the statement differently. Again, the statement here is directed only to replevin:

If a default occurs under the accompanying contract, the Secured Party may elect
to repossess the goods sold under said contract by obtaining a writ of replevin from a
court of appropriate jurisdiction which will order you to surrender such goods to the
court. In most circumstances, if the Secured Party seeks such a writ, YOU HAVE A
RIGHT TO A HEARING AND DUE NOTICE OF SUCH HEARING BEFORE A
WRIT OF REPLEVIN IS ISSUED.

BY SIGNING THIS FORM YOU WAIVE ANY AND ALL RIGHTS TOANY
SUCH HEARING.

/s/ /s/
DEBTOR

lsi

W,TNESS

WITNESS
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on a "take it or leave it" basis, without opportunity for bargaining and
under such conditions that the "adherer" cannot obtain the desired
product or service save by acquiescing in the form agreementY

The focus of many recent cases has shifted from looking at type
size as the indicia of the oppressive or surprising nature of contract
clauses to a thorough examination of the circumstances of the transac
tion, the relative bargaining positions of the contracting parties, and
whether the "adherer" would have gained anything by going to another
seller. x5 This shift in focus-standing alone-might well mean that even
a clear and separately signed waiver of important rights will not be
upheld when the waiver is presented on a take-it-or-leave-it basis and
the customer agrees to the waiver only because it would do him no good
to go elsewhere. 86 But this is not the only development which should
concern the draftsman of a replevin right waiver clause (or console his
opponent). We are dealing here with a waiver of constitutional rights,
rights of public concern, not just private contract rights about the qual
ity of goods or the scope of a limitation of liability clause. In the
constitutional area, the Supreme Court has clearly said "we do not
presume acquiescence in the loss of fundamental rights"87 and "courts
indulge every reasonable presumption against waiver."88 The combina-

84. Steven v. Fidelity & Cas. Co., 58 Cal. 2d 862, 882. 337 P.2d 284, 297, 27 Cal. Rptr.
172,185 (1962).

85. See, e.g., Williams v. Walker-Thomas Furniture Co.. 350 F.2d 445 (D.C. Cir. 1965);
Blair v. Pitchess. 5 Cal. 3d 258. 486 P.2d 1242. 96 Cal. Rptr. 42 (1971); Steven v. Fidelity & Cas.
Co., 58 Cal. 2d 862. 882. 337 P.2d 284, 297, 27 Cal. Rptr. 172, 185 (1962); Frostifresh Corp. v.
Reynoso, 52 Misc. 2d 26, 274 N.Y.S.2d 757 (Dist. Ct. of Nassau County 1966).

86. Henningsen v. Bloomfield Motors. Inc., 32 N.J. 358,161 A.2d 69 (1960) devotes consid·
erable discussion to this matter. In Blair v. Pitchess, the court put it this way:

[W]hile we need not pass upon the validity of the consent purportedly obtained under
the contracts filed in this case. we cannot refrain from observing that most of those
contracts appear to be adhesion contracts, the terms of which are specified by the seller
or lender. "The weaker party, in need of the goods or services. is frequently not in a
position to shop around for better terms. either because the author of the standard
contract has a monopoly (natural or artificial) or because all competitors use the same
clauses. His contractual intention is but a subjection more or less voluntary to terms
dictated by the stronger party; terms whose consequences are often understood only in
a vague way. if at all." (Kessler, Contracts of Adhesion-Some Thoughts About Free
dom of Contract (1943) 43 Colum. L. Rev. 629, 632.)

5 Cal. 3d 258, 276-77,486 P.2d 1242, 1254,96 Cal. Rptr. 42, 54 (1971).
Weaver v. American Oil Co., 276 N.E.2d 144, 147-48 (Ind. 1971), decided a "fine print" case

on the theory that the party who presents a printed form contract for signing gives an implied
warranty that it contains nothing harmful other than as represented. This idea was probably
derived from Leff, Contract as Thing, 19 AM. U. L. REV. 131 (1970).

87. Ohio Bell Tel. Co. v. Public Utils. Comm'n, 301 U.S. 292, 307 (1937).
88. Aetna Ins. Co. v. Kennedy. 301 U.S. 389, 393 (1937).
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tion of developing contract law with the overlay of constitutionally
important rights should give pause to anyone who tries to draft a waiver
of due process rights as part-even as a conspicuous part-of a contract
of adhesion.

The point, however, is not whether these developments, these indi
cations, are true and absolute today or will be so tomorrow or on the
day after. The point is simply that the draftsman's art lies as much in
the planning as in the practice and that identifying risks is as important
as finding ways to guard against them. At this stage no one can say for
sure whether a well-written waiver clause will be upheld if it is presented
and signed when the sale or loan initially takes place. The bargaining
position of the consumer may be very weak at that time; he may have
no idea what repossession is or what his "rights" really mean, even if
he is told (and how much time can be spent in the typical deal anyway
to give him a legal education?); he may be poor or desparate or the
goods may be "necessities" (no longer a "legal" distinction but the
persuasive value-and the equities-still seem to have added flavor if
the consumer is a widow buying a furnace to heat her small home rather
than a comfortably well-off couple buying a luxury television set); or the
person presenting the form may have said something that would have
better been left unsaid as, for example, "Oh, go ahead and sign it. It
doesn't mean anything since we never repossess anything anyway." Be
cause the draftsman of a form to be used by all and sundry can never
know the precise factual situations in which the form might be used, the
risk of misuse is always present.

Does all of this mean, then, that drafting is such a weak tool so
unlikely to solve the problem that there is no point in using it? The
answer to that question is "Obviously not;" drafting can still take care
of many cases, perhaps most, but some, perhaps a fair number, will still
slip by into litigation. In an environment as competitive as installment
sales and installment loans, every dollar spent on litigation represents
another dollar of cost which will inevitably be reflected somewhere else,
maybe in increased prices, maybe in increased loan rates or maybe in
some other way which could be potentially harmful to the competitive
position of the particular business. One approach which might be used
to supplement drafting in these cases where risk looms particularly large
would be to obtain from the debtor another waiver statement after
default but before the goods are retaken. 89 If a waiver is obtained at this

89. This technique is currently being used by at least one major finance company. See Part
II of this article note 119 infra.
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time, the debtor will be able to refuse or agree from a position of
bargaining strength (he has the goods) and the possible adhesive nature
of the waiver will be absent (the waiver will be the focus of attention,
not an addendum, and the debtor can readily refuse to sign it if he so
chooses). If a waiver will work at all, this method will make it work.

One very legitimate question, however, which the suggestion of this
approach raises for many installment sales or installment loans is, "why
go to all this trouble? Why not simply reposses directly under § 9-503 90

of the Uniform Commercial Code and be done with it? Replevin is
usually used only after a debtor has refused to voluntarily return goods
under the Code anyway and a debtor like that will never agree to sign
a waiver clause if he won't give up the goods upon request-at least in
a majority of the cases." To this question and, as we say, it is a very
legitimate question, only one response is possible: Everything the ques
tion states is true in the bulk of cases in which a creditor must go so
far as to seek a legal writ to enforce a private security interest, but the
suggestion to seek a post-default waiver is made in the context of mini
mizing risk, and there is a very real possibility that the constitutional
implications of Fuentes do not stop at requiring a hearing before judicial
replevin takes place but also require a hearing before self-help reposses
sion can occur under § 9-503 of the Code. A California case91 has so
held in a fact situation involving repossession of collateral under § 9
503 and the subsequent sale of the collateral under § 9-504.92 Both
sections of the Code were held unconstitutional. If self-help is on shaky
ground, a creditor would seem to be well advised to try to obtain a
signed waiver anytime he plans to repossess whether the repossession is
to be under a security agreement and § 9-503 or under writ of replevin.
This includes those cases, for example, where a debtor knows he can't

90. UNIFORM COMMERCIAL CODE § 9·503 is titled "Secured Party's Right to Take Posses
sion After Default"· and provides:

Unless otherwise agreed a secured party has on default the right to take possession
of the collateral. In taking possession a secured party may proceed without breach of
the peace or may proceed by action. If the security agreement so provides the secured
party may require the debtor to assemble the collateral and make it available to the
secured party at a place to be designated by the secured party which is reasonably
convenient to both parties. Without removal a secured party may render equipment
unusable, and may dispose of collateral on the debtor's premises under section 9-504.

This section has been enacted. without change. in every state except Louisiana. which has not
adopted the Code.

91. Adams v. Egley. 338 F. Supp. 614 (S. D. Cal. 1972). discussed in subdivision (E)(4) infra.
92. UNIFORM COMMERCIAL CODE § 9·504 is titled "Secured Party's Right to Dispose of

Collateral After Default: Effect of Disposition" and deals with the rights and formalities surround·
ing the sale of collateral repossessed by the Secured Party.
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meet his car payments, goes to the creditor, voluntarily turns over the
car keys and says, "Take it. I can't pay it off." A waiver signed at that
time may save some grief later on. A fortiori. picking up a defaulting
debtor's car on the street might well be just asking for legal trouble. 93

4. Constitutional Implications of Fuentes (Herein Especially of the
Constitutionality of vcc §§ 9-503 and 9-504)

On February II, 1972, the Federal District Court for the Southern
District of California, in the consolidated cases of Adams v. Egley and
Posadas v. Star & Crescent Federal Credit Vnion,94 upheld a due pro
cess challenge asserted against §§ 9-503 and 9-504 of the California
Commercial Code95 and declared both sections invalid on grounds which
paralleled the Supreme Court's reasoning in Fuentes. 96 Factually, the
Adams case was even simpler than Fuentes. The plaintiff, Adams, had
borrowed $1000 from the Bank of La Jolla and signed an installment
note and a security agreement in return for the loan. Three motor
vehicles were designated as collateral under the security agreement.
Adams fell behind in his payments on the note and the Southern Califor
nia First National Bank (which had become successor in interest to the
Bank of La Jolla) repossessed and sold two of the three vehicles by
exercising the secured party's right of self-help provided in §§ 9-503 and
9-504. The facts in the consolidated Posadas case were legally similar.

After the sale, Adams brought suit in the Federal District Court
against Egley (the bank's agent who had actually affected the reposses
sion in his business capacity of "Egley's Recovery Service") and the
First National Bank. Posadas named his agent-repossessor and the
Credit Union-lender as defendants in his case. Adams and Posadas both
asserted claims for damages and declaratory relief. Federal jurisdiction
in both cases was posited on 28 U .S.c. § 1331 (general federal question
jurisdiction) and under the Civil Rights Acts, 28 U .S.c. § 1343 and 42
U .S.c. § 1983. Both plaintiffs moved for partial summary judgment on
the constitutional issue, and the cases were consolidated for considera
tion at that point. The due process issue was simply whether reposses-

93. See subdivision (F) infra. See a/so note 119 infra.
94. 338 F. Supp. 614 (S.D. Cal. 1972).
95. See notes 90 & 92 supra.
96. Adams was decided on February II. 1972. four months before the Supreme Court

decision in Fuentes so the reasoning not only paralleled. but anticipated. the Fuentes rationale.
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sion and sale of collateml by a creditor acting under the authority of
the California Commercial Code violated the plaintiffs' constitutional
rights since no hearing took place before the property was taken.

The obvious distinction between Fuentes and Adams is, of course,
that Fuentes involved repossession by a state officer acting under the
clear state authority provided by a duly issued writ of replevin. Adams,
on the other hand, involved repossession by a private party acting under
a security agreement entered into between a private creditor and a
private debtor as permitted by state law. The court did not ignore this
distinction in A dams. Indeed, the distinction was vigorously asserted by
the defendant Bank and the court carefully considered its possible valid
ity. However, after examination of the security agreements signed by the
plaintiffs, the court concluded that the defendant creditors had been
" ... 'persuaded or induced to include' repossession [in the agreements]
by the fact that such repossession was permitted by statute."97 Hence,
a state policy existed, as shown by the statutes in question, which made
the repossessions acts carried out "under color of state law" as required
by the Civil Rights statutes9S and enactment of §§ 9-503 and 9-504 was
sufficient state action to raise a federal question. 99 Turning then to an
examination of the validity of the two statutes under the due process
clause, the court wrote an opinion which discussed essentially the same
matters as the Supreme Court's later opinion in Fuentes. Because these
constitutional law and contract law matters have already been described
above, there is no need to repeat them here. Suffice it to say that the
district court, writing after Fuentes had been decided by the three-judge
lower court but before the final decision had been rendered by the Su
preme Court, correctly interpreted the elusive Sniadach and Goldberg
cases as resting on basic due process principles and concluded that §§ 9
503 and 9-504 were constitutionally unsound because they authorized
the taking of property without notice and hearing.

The Adams case is on appeal to the United States Court of Appeals
for the Ninth Circuit but no decision has yet appeared. lOo If the district
court's decision is upheld, an appeal to the Supreme Court may well be
attempted, and the Court will be squarely faced with the issue of
whether Fuentes. by implication, extends to §§ 9-503 and 9-504 of the

97. 338 F. Supp. 614. 617 (S.D. Cal. 1972).
98. 28 U.s.c. § 1343 (1970): 42 U.s.c. § 1983 (1970).
99. 338 F. Supp. at 618.
100. 1n a telephone conversation with the clerk of the 9th Circuit on October 2. 1972. one

of the authors was advised that A dams has not yet been calendared for argument so a decision
will probably not be forthcoming for some time.
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Uniform Commercial Code.
In our opinion, the implications of Fuentes, as illustrated by

Adams. are broad enough to require every creditor who uses reposses
sion to reconsider-in full-the language of his note, contract and secu
rity agreement forms, and the language of any waiver clauses or forms
which might be in use. He should also review any existing procedures
established for the use of such forms and make any changes which might
be required to increase the effectiveness of his forms, including careful
instruction of his employees in the need to be sure that debtors have a
clear understanding of any waiver clauses which might be used in a
particular transaction. Perhaps most importantly, the creditor should
avoid using summary self-help repossession without getting a signed
waiver before the goods are taken. In those cases where a debtor refuses
to sign, he should carefully consider-before grabbing the goods wher
ever they can be found-whether the self-help repossession of goods
without a waiver, with its inherent potential for creating a claim for
damages-a la A dams-is worth the risk or whether it would be better
to utilize a replevin procedure, complete with notice and hearing, to
reclaim the collateral. This risk-this potential-for the reverse Midas
touch of creating a lawsuit where none would grow before makes us
believe that a creditor should think before he acts. If he believes the
debtor's complaints about shoddy merchandise or defective goods are
unfounded and intended only as a "stall," he should go through the
process of a preliminary hearing, get such complaints out of the picture,
and reclaim his goods in a constitutional manner instead of risking
greater time and expense in a federal court on a procedural-albeit
constitutional, but still procedural-question. Here again, while it is
certainly arguable whether state action can be found in private acts
authorized by statute, the arguments in favor of finding such action are
strong enough to make evaluation of risk an important planning factor
which should not be ignored.

F. Fuentes-Based Constitutional Claims

The constitutional claim which might be asserted is not of theoreti
cal interest only. The Civil Rights statutes [28 U.S.c. § 1343(3) & (4)
(1970) and 42 U .S.c. § 1983 (1970)] allow claims for damages as well
as claims for equitable relief against individuals who "under color of
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state law" cause the deprivation of rights secured by the Constitution. 101

Furthermore, §§ 1343 and 1983 are not limited to. actions based on
personal rights as opposed to property rights. This point had been unset
tled until early this year when the Supreme Court clearly rejected the
proposition in Lynch v. Household Finance Corp. 102 The same case also
settled another previously open question by deciding that actions under
§§ 1343 and 1983 require no amount in controversy to be brought in
federal court.

Still further, in another case decided this year, Mitchum v.
Foster:03 the Supreme Court held that § 1983 "color of state law"
actions are within the "expressly authorized" exception to the anti
injunction statute, 28 U .S.c. § 2283 (1970), which provides:

A court of the United States may not grant an injunction to stay
proceedings in a State court except as expressly authorized by Act of
Congress, or where necessary in aid of its jurisdiction, or to protect or
effectuate its judgments.

Thus, in a § 1983 action brought in federal court, a federal injunction
can issue to stay proceeding in state court while the § 1983 action is
pending, providing, of course, the other provisos of the anti-injunction
statute are met (see § 2283 immediately above).

What all of these new developments imply can perhaps be best
illustrated by a hypothetical example. Suppose that a creditor has fi-

101. 28 U.S.c. § 1343 (3) & (4) (1970) provides;
The district courts shall have original jurisdiction of any civil action authorized by

law to be commenced by any person;
(I)

(2)
(3) To redress the deprivation. under color of any State law, statute, ordinance,

regulation, custom or usage, of any right, privilege or immunity secured by the Constitu
tion of the United States or by any Act of Congress providing for equal rights of citizens
or of all persons within the jurisdiction of the United States;

(4) To recover damages or to secure equitable or other relief under any Act of
Congress providing for the protection of civil rights, including the right to vote.

42 u.s.c. § 1983 (1970) provides;
Every person who, under color of any statute, ordinance, regulation, custom, or

usage, of any State or Territory, subjects, or causes to be subjected, any citizen of the
United States or other person within the jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by the Constitution and laws, shall be liable to
the party injured in an action at law, suit in equity, or other proper proceeding for
redress.
102. 405 U.S. 538 (1972).
103. 92 S. Ct. 2151 (1972).
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nanced, under a security agreement, the purchase of various equipment
and machinery by a debtor engaged in manufacturing. Payments on the
debt are to be made at established intervals. For some reason, the debtor
falls behind in making his payments and is in default under the agree
ment. The creditor is able to obtain a writ of replevin to retake the
property without a hearing on the basis of an affidavit statement that
he fears the debtor will "waste, destroy, remove or injure the property"
although it is far from clear-even to the creditor-that a substantial
risk of such harm actually exists. The creditor, however, wants to get
the equipment back rather quickly and doesn't worry too much about
the niceties. His action on the underlying debt is also filed when he
obtains the writ and is still pending when the sheriff seizes the property.
Because of the seizure, the debtor cannot keep his plant open and has
to close down, at least temporarily. He consults his lawyer. His lawyer
promptly files a sizable damage action in federal court against the credi
tor and the sheriff under §§ 1343 and 1983 and is able to obtain an
injunction against the creditor's debt action pending in state court on
the authority of Mitchum v. Foster. 104 At this point, the creditor has an
inoperative state claim, is on the receiving end of a substantial damage
action, and may not have the equipment if the debtor's lawyer moved
fast enough to freeze the property while it was still in the hands of the
sheriff. If the debtor wins the federal case, his judgment recovery might
be enough to payoff the debt and reclaim his equipment. The creditor
will thus have succeeded in paying off the debt with his own money and
be left with a dead security interest, no equipment, and an out-of-pocket
loss.

The hypothetical case is admittedly extreme but certainly within
the realm of possibility, especially when the debtor has a substantial
damage claim which is in his clear interest to pursue.

Given the recent Supreme Court interpretations of §§ 1343, 1983
and 2283, and the establishment of the right to notice and hearing by
Fuentes. a creditor should be reluctant to treat procedural due process
as a matter to be ignored with impunity.

G. Some Reflections on Fuentes

While Fuentes was not a creditor/consumer case as such, the deci
sion is of obvious importance as a consumer protection device. How
ever, as has been noted on many occasions, every additional protection

104. Id.
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gained by consumers wi1l be reflected in one way or another in increased
costs for goods, services, or credit. 105 This consideration is not relevant,
nor should it be relevant, as a constitutional matter in the Fuentes
context, due process, by its very nature, impedes efficiency as it is
supposed to do. lo6 It is of the very essence of due process that time be
taken to consider any objections which might be made to the exercise
of state power over the liberty or property of an individual before that
power is exercised. But, as a consumer protection device, any increased
costs imposed by Fuentes do become relevant in making informed deci
sions at both the public and the private levels. One example from each
level wi1l suffice to illustrate the point.

At the public level, let us suppose that it were found that providing
notice and hearing before repossession in X number of cases during a
given time period cost lenders Y do1lars. Let us further suppose that
these Y do1lars, if spread across a1l loans, would increase loan rates by
V2 of 1 percent. If lenders were already lending at the ceiling rate, they
could not spread the additional cost over all loans but would have to
refuse to make some loans they would otherwise make because the risk
of repossession was comparatively too high (i.e. deny loans to the higher
risk but perhaps sti1l good risk borrowers).lOi If the ceiling rate were
raised by 1 percent, the lenders could spread the risk and avoid having
to deny loans to persons of slightly higher credit risk who, as a group,
could profitably be handled at the higher rate. The question is thus
posed, at the legislative level, whether rate ceilings should be raised to
account for the increased cost of providing notice and hearing before
effecting repossession. This question, in a microcasm, is the same ques
tion already posed on a broader scale by the Uniform Consumer Credit

105. See. e.g.. W. MaRs. CONSUMER CREDIT FINANCE CHARGES 75-78 (1965); Johnson.
Regulation of Finance Charges on Consumer Installment Credit. 66 MICH. L. REV. 81. 109 (1967):
Shay. The Uniform Consumer Credit Code: An Economist's View. 54 CORNELL L. REV. 491. 496
97 (1969). Note. An Empirical Study of the Arkansas Usury Law: "With Friends Like That

.... 1968 ILL. L.F. 544.618-19.
106. As the United States Supreme Court said in Stanley v. Illinois. 405 U.S. 645 (1972):
The establishment of prompt efficacious procedures to achieve legitimate state ends is
&a proper state interest worthy of cognizance in constitutional adjudication. But the
Constitution recognizes higher values than speed and efficiency. Indeed. one might fairly
say of the Bill of Rights in general, and the Due Process Clause in particular, that they
were designed to protect the fragile values of a vulnerable citizenry from the overbearing
concern for efficiency and efficacy which may characterize praiseworthy government
officials no less, and perhaps more. than mediocre ones.

Id. at __.

107. Where this implication leads is discussed in Shay. The Uniform ConSlimer Credit Code:
An Economist's View. 54 CORNELL L. REV. 491. 496-97 (1969).
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Code which has been studied by the legislatures of many states. lOS

At the private level, let us suppose the same set of facts on costs
and increased loan rates but further suppose that only one particular
lender has the information based on experience in his own business-he
can spread Y dollars of increased cost over all his loans at an average
increase of '/2 of I percent. This lender is also lending below the ceiling
rate so he can go up if necessary. Knowing this information, the lender
could decide, for example, that he would make loans at different rates
depending on whether the borrower signed a waiver statement. If the
borrower were presented with a waiver clause and it was explained that
he had his choice of signing the clause and getting a rate of 8 percent
or not signing the clause and getting a rate of 8 and '/2 percent, the
borrower might well opt for the lower rate, thus giving the lender the
benefit of a bargained-for non-adhesive waiver clause allowing sum
mary repossession if the need arose and giving the borrower the benefit
of a better interest rate. I09

Because empirical information of this type might have general
value to lawyers, legislators, and laymen alike we have attempted a
small pilot study on measuring the impact of the Fuentes decision on
the credit market. This study is the focus of Part II of this article.

PART II:
FUENTES AND THE CREDIT MARKET

In 1971 the National Commission on Consumer Finance
[hereinafter referred to as Commission] completed a national survey of
the consumer credit industry. Eighty percent of banks and 40 percent
of finance companies surveyed by the Commission considered the right
to repossess collateral as the most essential collection remedy for se
cured direct loans. Seventy-nine percent of banks and 65 percent of
finance companies thought the right of repossession most important in
collecting secured purchased paper. I1O

108. Id. The states which have considered adopting the Uniform Consumer Credit Code
are collected in CCH CONSUMER CREDIT TRANSACTIONS GUIDE.

109. See discussion in subdivision (E) (3) supra.
110. Nat'! Comm'n on Consumer Fin. News (Press Release May 5, 1972). The National

Commission on Consumer Finance was established to study and appraise the functioning and
structure of the consumer finance industry, as well as consumer credit transactions generally. The
final report of the results of the Commission's survey is scheduled for release December 31, 1972.
Consumer Credit Protection Act, 15 U.S.c. § 160 I (1970), as amended. U.S. CODE CONGo & AD.
NEWS 2664 (1972). '
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These preliminary findings indicate that creditors rely heavily on
their right to repossess collateral when they have collection problems.
Because of this reliance, any change in the law which increases the time
and cost of repossession has the potential to effect significant changes
in the consumer credit industry. Fuentes and Adams represent such
changes.

Fuentes and Adams were decided subsequent to the completion of
the Commission's survey. Consequently its survey was not directed to
ward determining the effect on the consumer credit industry of Fuentes's
and Adams's limitations on present methods of repossession. To ascer
tain the potential effect of Fuentes and Adams on credit practices, a
pilot survey of credit institutions was conducted from August 15, 1972,
to September 15, 1972.

A. Methodology

The survey consisted of personal interviews with representatives of
5 banks, 10 finance companies, and 6 retail merchants randomly se
lected in Lubbock, Texas. 111 At each institution the individual in charge
of installment credit was interviewed. The same series of general ques-

II I. The leader among many agribusiness centers in Texas, Lubbock is Texas's 8th largest
city and the hub of the 10th most populous SMSA. Lubbock County. Its 179,295 population ranks
157th among U.S. metro areas. The county's area is 892 square miles. Agribusinesses and educa
tion are the principal economic factors. Seven of 10 leading Texas counties in total farm income
are in Lubbock's trade territory. Lubbock is the world's leading cottonseed processing center and
is among U.S. leaders in cotton and grain sorghum marketing, irrigation services, and beef cattle
fattening. Texas Tech University has over 20,000 students and Lubbock Christian College has
1.000. Their facilities, museums, Mackenzie State Park, and local events attract many visitors and
meetings.

METROPOLITAN AREA DATA

Total Housing Units 58.614
Owner-Occupied Units 32,218
Median Value, Owner-Occupied
Units $13,100
Median Monthly Rent, Renter-
Occupied Units $82.00

Assessed Valuations $285,014,000
Manufacturing Values $78,461,000
Mineral Values. . . . . . . . .. . . .. $1,028,000
Agricultural Values $34,010,000

Payrolls $160.544,000
Employment 73,000
Vehicles Registered. . . . . . . . . 125,063
Per Capita Personal Income $3,147
U.S. Expenditures $159,606,195
Effective Buying

Income $584,959,000
Economic Index 1,061
Building Permits $39,482,271

This information was taken from 1972-1973 TEXAS ALMANAC 192.
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tions was asked each person. 112 Personal interviews were used to elicit
individual narrative responses rather than requiring the individual to
select from a limited group of responses predetermined by the authors.
This prevented the survey from merely conforming or denying precon
ceived attitudes of the authors concerning Fuentes and Adams.

The survey was not intended to be scientifically accurate and has
several obvious limitations:

(I) limited number of interviews;
(2) limited geographical area;
(3) primarily agricultural economy;
(4) subjective responses obtained.

Because of these limitations the survey may not be representative of
the entire consumer credit industry. These limitations, however, are
mitigated because the credit policies of many of the firms interviewed
are established at state or national levels.

B. Results

J. Overview of Local Collection Procedures

When asked to list in order of importance their three most essential
collection remedies, 100 percent of the firms interviewed stressed that
personal contacts and individual counseling are the most effective
collection practices. This is in agreement with the results of the Com-

112. (I) Name of institution.
(2) Type of institution.
(3) Name and position of person interviewed.
(4) Size of institution:

(a) total amount of sales (if applicable);
(b) total amount of financing:
(c) total amount of personal property financing.

(5) For each type collateral financed list in order of importance. the three most essential collection
remedies for secured direct loans.
(6) For each type collateral financed list in order of importance the three most essential collection
remedies for secured indirect loans.
(7) Are you aware that a statute similar to the Texas sequestration statute has recently been
declared unconstitutional by the United States Supreme Court'
(8) If yes to (7). in what way, if any, has this changed your collection procedures?
(9) If in the future. prior notice and hearing are required for sequestration. but no prior notice
and hearing are required for U.c.c. repossession, what effect would this have on:

(a) collection procedures:
(b) effects on your credit practices?

(10) If in the future. prior notice and hearing are required for both sequestration and U.c.c.
repossession. what effect would this have on:

(a) collection procedures:
(b) effects on your credit practices?

(II) Historical data as to past use of sequestration and repossession.
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mission's national survey. Furthermore, 100 percent of firms inter
viewed indicated that in the event personal counseling was unsuccessful,
repossession of collateral was the most essential collection alternative
for secured direct loans. This is inconsistent with the Commission's
survey in which only 80 percent of banks and 40 percent of finance
companies considered the right to repossess their most essential remedy
for secured direct loans. This disparity in reliance on repossession may
be explained by the fact that Texas does not allow garnishment of
wages. 1I3 While Commission figures are unavailable at this time on the
extent to which garnishment is utilized in other states as a collection
remedy for secured direct loans, it would seem that the right to repossess
collateral becomes more essential to the creditor where garnishment is
not allowed. This conjecture is supported by the statement of one fi
nance company manager who was recently transferred to Lubbock from
a state allowing garnishment. He said he would gladly exchange the
right of repossession for the right to garnish wages.

The survey also revealed that the remedy utilized locally in the
collection of secured indirect loans varies with the agreement under
which the chattel paper is purchased. Banks and finance companies
normally purchase chattel paper from a retail merchant (dealer) who
has accepted such paper as partial payment for the collateral. The pur
chaser of the chattel paper usually retains a portion of the purchase
price of the chattel paper in a dealer reserve fund. The usual agreement
in Lubbock allows the purchaser of chattel paper to repossess and sell
the collateral in the event of debtor default. The holder of the chattel
paper may then charge any deficiency against the dealer reserve fund.
The other agreement encountered allows the holder of chattel paper
upon default to charge the outstanding balance against the dealer's
reserve fund. Repossession is then effected by the dealer. Nevertheless,
under either agreement the most essential remedy ultimately utilized
against the debtor is repossession.

2. Effect of Fuentes

At the time of our survey (2-3 months after Fuentes) 100 percent
of banks and 90 percent of finance companies interviewed were aware
that statutes similar to the Texas sequestration statute ll4 had been de
clared unconstitutional by the Supreme Court. None of the retail mer
chants interviewed, however, were aware of the Fuentes decision.

113. TEX. CONST. art. XVI. § 28.
114. TEX. REV. CIV. STAT. ANN. art. 6840 (1960).
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This awareness by the banks and finance companies had resulted
in no change in any current collection procedures. One bank, however,
is now requiring debtors to sign a separate waiver agreement when a new
loan is made. Apparently this is an attempt to avoid constitutional
problems with future collection procedures. This waiver agreement, re
produced below in its exact size, was printed in red on a separate sheet
of paper. 1I5

IN THE EVENT I/WE DEFAULT IN ANY OF THE
OBLIGATIONS IMPOSED BY THIS CONTRACT,
I/WE HEREBY WAIVE NOTICE AND HEARING
AND AGREE THATTHE COLLATERAL MAY BE
REPOSSESSED.

The lack of change in current collection procedures was generally
attributed to the infrequent use of state officers to recover collateral. All
banks and finance companies indicated they had not used sequestration
between September I, 1971, and the time of the interview. To determine
whether this limited use of sequestration was uniform throughout the
area credit market, a search was made of the records of each state court
in Lubbock County with jurisdiction to grant writs of sequestration. Our
search revealed the following data: 116

115. This waiver may also be used by the debtor if creditors are not alert. One debtor,
unobserved, inserted the word "not" causing the waiver to read "may not be repossessed," Unfor
tunately, the loan was completed before the bank discovered the insertion.

116. Our search revealed that none of the banks or finance companies interviewed had used
sequestration during the year preceeding our interview. One bank did file a writ of sequestration
after our interview.
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USE OF SEQUESTRATION
LUBBOCK COUNTY. TEXAS

September I, 1971·September I. 1972

Small Justice County District
Claims of the Court Court TOTAL
Court Peace

Courts

Filed 16 14 19 II 60
Withdrawn 7 6 I I 15
Answered 0 0 2 4 6
Defaults 9 8 II 5 33

Pending 0 0 6 3 9
Type of Household Household Furniture.
Collateral items. auto items. auto appliances. Automobiles

accessories accessories televisions
Average
Amount $90 $200 $600 $2500

Sixty sequestrations per year in a city of 180,000 would seem to
be insignificant when compared to the large number of consumer credit
transactions. Furthermore, considering that 40 of these 60 sequestra
tions were filed by one retail merchant, the use of sequestration becomes
even more insignificant. If these 40 sequestrations were removed from
the data, the number of sequestrations filed in each court would be as
follows:

(I) Small Claims Court
(2) Justice of the Peace Courts
(3) County Court
(4) District Court

I
4
4

II

Of these remaining 20 sequestrations, only two merchants had filed
more than one. One merchant had filed twice in county court and an
other twice in district court.

Obviously any requirement of notice and hearing prior to seques
tration would have little or no effect on the average creditor who uses
sequestration not more than once or twice a year, if at all. The only
merchant that might be significantly affected by Fuentes would be the
one merchant who used sequestration 40 times. Surprisingly, this mer
chant, when interviewed, stated that he believed sequestration without
prior notice and hearing should be unconstitutional. He also stated that
requiring prior notice and hearing would have little effect on his credit
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practices if some method is provided to prevent the debtor from destroy
ing the collateral.

3. Effect of Adams

When interviewed, 40 percent of banks and 40 percent of finance
companies were aware of Adam's holding that §§ 9-503 and 9-504 of
the California Commercial Code were unconstitutional. None of the
retail merchants, however, were aware of the decision. This relatively
low level of awareness in the Texas credit market was expected because
Adams only affects repossession in the Southern District of California.
After being informed of the Adams holding and its possible application
to all states if affirmed by the Supreme Court, all individuals inter
viewed were willing to speculate as to the possible effects of such a
holding on their business. The effects predicted by them reveal a distinc
tive difference between the attitudes of banks and the attitudes of other
lenders in the consumer credit market.

Merely mentioning the possibility of limitations on the right of
"self-help" repossession made bankers very defensive,I'7 and a con
cerned attitude was reflected in their overall responses. Eighty percent
of the banks indicated that their initial reaction to a requirement of
notice and hearing prior to repossession would be to tighten credit by
not lending to borderline debtors. lls The remaining 20 percent indicated
that because of present conservative lending policies, such a limitation
would have no effect on credit practices.

Although bankers tended to be reluctant to reveal the specific num
ber of past repossessions, the average estimate per bank was 2-5 repos
sessions per month. But the banks indiCated that most, if not all, of these
were voluntary repossessions.

In comparison to banks, finance companies interviewed seemed
less apprehensive of limitations on the right to repossess collateral.
Seventy percent of finance companies predicted that if A dams should
be applied in Texas, it would have no effect on their lending procedures.
Of those companies predicting no effect only one was aware of Adams
prior to our interview. The remaining 30 percent felt that their compa-

117. Furthermore. one banker hesitated to consider the possible effects of A dams. He felt
"no court in its right mind would affirm such a ridiculous decision."

118. These banks stated they might also increase interest rates and require more collateral
for each dollar loaned. They seemed to think these changes would be necessary because attitudes
of debtors would change resulting in more defaults. They thought defaulting debtors would destroy
or remove the collateral prior to the required hearing.
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nies would tighten credit by refusing to lend to marginal debtors. All
those predicting tighter credit were branches of nationwide finance com
panies with branch offices in California. 119 Prior to our interview, each
had received a memorandum from its home office concerning Adams.

Finance companies, like banks, were reluctant to disclose the num
ber of past repossessions. Forty percent of those interviewed refused to
estimate the average number of repossessions per year. Estimates by the
remaining 60 percent ranged from a low of 2 to a high of 20 reposses
sions per year with an average of 6.

This low number of repossessions may be a result of the frequent
practice of finance companies to write off as a loss the total debt in
the event of default by the debtor rather than repossess the collateral.
Lop;ically, a finance company which writes off more repossesses less.
This was true in our survey. The finance company which estimated the
lowest number of repossessions (2) per year also estimated that it wrote
off 40 accounts totaling $20,000 for the same period. The company
estimating the largest number of repossessions (20) per year estimated
it wrote off only two accounts totalling $500. 120 A statement by the
manager who estimated only 2 repossessions indicated the reason for
this practice of writing off the entire debt without repossession of collat
eral. He said, "Repossession is not really important to us. The collateral
is usually not worth the expense and effort required to repossess."

The predictions of retail merchants were similar to those of finance
companies. Sixty-seven percent of retail merchants felt that a require
ment of notice and hearing prior to repossession would have no effect
upon their business. Thirty-three percent of the merchants felt that such
a requirement would cause them to tighten credit and require a larger
down payment on credit sales.

C. Conclusion

The interviews revealed the reason for finance companies' and re
tail merchants' predictions of no effect on their credit policies is their

119. One of these companies indicated that its California offices have already tightened
credit and that he preferred not to make loans to applicants which have close relatives or business
connections in California.

Another of these companies now requires its California branches to obtain a signed statement
from debtors stating the collateral is being voluntarily relinquished. Apparently this company
believes Adams does not require notice and hearing if the debtor consents to the repossession.

120. Surprisingly. the manager having the largest number of repossessions thought a require
ment of prior notice and hearing might be beneficial to finance companies. He thought defaulting
debtors would be less belligerent before a magistrate.
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small number of repossessions per year. The primary reason given for
so few repossessions was that the type of collateral they most often
finance depreciates rapidly and the resale value is often less than the
expense of repossession.1 21 Financing of this type of collateral also re
sults in smaller loans per customer allowing more accounts to be written
off without large losses. Also, the high interest rate charged by finance
companies and retail merchants produces sufficient margin to absorb
these losses as a business cost.

Though banks indicated greater concern than finance companies
with limitations on repossession procedures, this concern apparently
does not result from greater use of repossession. 122 It appears to be a
result of the type of collateral financed, size of individual loans, and
interest rate charged. Banks generally financed more valuable collateral
which does not depreciate rapidly and has greater resale value. Because
financing this type of collateral results in larger individual loans, each
default results in a larger loss. Due to the lower interest rate charged,
the bank's margin is insufficient to absorb, as a business cost, a large
number of write-offs.

An analysis of these overall results indicates that there is no need
for the credit market to be unduly concerned with the possible effects
of Fuentes and Adams. Default occurs in only a small percentage of
total loans made. Creditors stated that in many of these defaults repos
session as a collection remedy is not feasible and in those few defaults
where repossession is feasible, the vast majority of debtors will voluntar
ily give up the collateral. This greatly diminishes the number of defaults
where involuntary repossession is an important collection remedy. Thus,
Fuentes and A dams will affect only a minute portion of the credit
markets' transactions.

121. Finance companies indicating the possibility of tighter credit as a result of A dams
seemed to finance more automobiles than finance companies indicating no effect.

122. Although the banks indicated that they have a greater number of repossessions than
was indicated by finance companies. banks also have a larger amount of outstanding loans. Conse
quently, the ratio of repossessions to outstanding loans may actually be less for banks than for
finance companies.


