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I. INTRODUCTION

[Vol. 29:1035

As advocates for their clients, lawyers are actors in an ad
versarial model of resolving disputes. This model makes several
assumptions, including that equally competent advocates and equal
resources are available to both sides. When those assumptions are
not consistent with reality and a lawyer is faced with a less-than
able opponent, he or she may face a dilemma-to what extent
should the lawyer inform the court ofunfavorable authority that is
not cited by the opponent? A survey of District of Columbia
lawyers found that ninety-three percent "would not disclose adverse
authority that was not cited by opposing counsel.,,1

The dilemma ofwhen lawyers must cite adverse authority is one
that arises from the long-recognized conflict between the dual roles
of lawyers as advocates for clients and officers of the court. That
dilemma has been the subject of debate among lawyers for many
years. The debate usually has involved two considerations: the
lawyer's ethical obligation to cite adverse authority to the court and
the strategic considerations involved in dealing with adverse
authority. The lawyer's ethical obligations are addressed in the
American Bar Association (ABA) Model Rules of Professional
Conduct,2 the Model Code of Professional Responsibility,3 and
state ethical rules based on the Model Rules or Code.4 The more
recent professionalism creeds also have some bearing on ethical
obligations. The strategic considerations for and against citation
of adverse authority generally are addressed in discussions of oral
and written advocacy.

This Article suggests that a third consideration has recently been
added to the debate: that of a court's expectation of citation to
adverse authority and that court's willingness to use its sanctions

1 Monroe H. Freedman, Arguing the Law in an Adversary System, 16 GA. L. REV. 833, 837
(1982). The survey was conducted in 1972, and therefore, it is arguable that tho results
would be different today. However, the text of the rule setting out the ethical obligation to
reveal adverse authority is the same today as it was in 1972.

2 MODEL RULES OF PROFESSIONAL CONDUCT Rule 3.3 (1983). See infra subpart II.A.
(discussing ABA Model Rules of Professional Conduct).

3 MODEL CODE OF PROFESSIONAL RESPONSIBILITY DR 7·106(BXl) (1980).
4 As of the fall of 1994, 38 states and the District of Columbia had adopted their own

versions of the Model Code. STEPHEN GILLERS & Roy D. SIMON, JR., REGULATION OF
LAWYERS: STATUTES AND STANDARDS xvi (1995).
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authority to enforce its expectation.6 Further, this added consider
ation may provide a basis for a change in attorney conduct; some
courts are defining the scope of an attorney's duty of candor to the
court more broadly than it is defined under ethical rules and are
imposing sanctions on attorneys who do not comply with a court's
definition of the duty of candor. Therefore, an attorney may be
required by a court's expectation and resulting threat of sanctions
to reveal adverse authority that would not have to be revealed to
satisfy ethical obligations. Additionally, the courts' use ofsanctions
to enforce the duty of candor indicates judges' view that where the
attorney's duty of candor conflicts with his duty of advocacy, the
duty of candor is paramount.

II. THE ETHICAL OBLIGATION pF CANDOR TOWARD THE TRIBUNAL

A. ABA MODEL RULES OF PROFESSIONAL CONDUCT

The answer to the attorney's question of whether he or she has
an ethical obligation to cite adverse authority is provided in
applicable rules ofprofessional conduct. The most important source
of these rules is the American Bar Association Model Rules of
Professional Conduct.6 A majority of states have adopted ethical
standards based largely on the Model Rules.? The Model Rules
identify an attorney's duty as an advocate to "zealously" represent
the client, while also narrowly defining the scope of the attorney's
duty of candor to the court.8

The preamble to the Model Rules recognizes the variety of roles
played by the attorney. Itbegins with an explicit description of the
diversity of a lawyer's obligations: "A lawyer is a representative of
clients, an officer of the legal system and a public citizen having

/) See infra Part ill (discussing use ofsanctions to punish attorneys' failure to cite adverse
authority); Joanne Pitulla, Playing Ostrich: Courts Are Getting Tough with Lawyers Who
Forget to Cite Adverse Authority, A.BA J., Aug. 1993, at 97 (noting increased frequency of
sanctions). This Article deals only with the trend toward federal alurts' use ofsanctions to
enforce a duty of candor. It does not examine whether state alurts are similarly enforcing
a duty of candor.

6 MODEL RULES OF PRoFESSIONAL CONDUCT (1983).
7 See supra note 4 (noting that at least 38 states have enncted own version of Rules).
6 MODEL RULES pmbL 2.
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special responsibility for the quality of justice.,,9 The preamble
also addresses the responsibility of the lawyer as a representative
of clients, including the lawyer's obligation as an advocate: "[A]
lawyer zealously asserts the client's position under the rules of the
adversary system.,,10

In addition to defining the lawyer's role as zealous advocate, the
Model Rules also establish an ethical duty of candor toward the
tribunal. Model Rule 3.3 requires that the lawyer be candid in
revealing both fact and law to the court.ll Subsection (a)(3)
specifically addresses the need to reveal adverse authority. It
provides: "A lawyer shall not knowingly: fail to disclose to the
tribunal legal authority in the controllingjurisdiction known to the
lawyer to be directly adverse to the position of the client and not
disclosed by opposing counsel.,,12 This is the same formulation of
the duty ofcandor to the tribunal that appeared in the predecessor
to the Model Rules, the Model Code of Professional Responsibili
ty.13

A comment to the rule, under the heading "Misleading Legal
Argument," notes:

Legal argument based on a knowingly false represen
tation of law constitutes dishonesty toward the
tribunal. A lawyer is not required to make a disin-

9 [d. pmbl. 1.
10 [d. pmbl. 2.
11 [d. Rule 3.3.
12 [d. Rule 3.3(aX3). Model Rule 3.3(aX1) also mentions a duty ofcandor with regard to

statements oflaw. Itprohibits the lawyer from making a false statement oflaw to the court.
Hazard and Hodes point out the distinction between (aX1) and (aX3) with the following
hypothetical:

Lawyer L is writing a briefin support ofa motion for summary judgment
in a state court. After diligent research, he discovers that no courts in
his state have spoken to the precise issue involved in the case, but that
two other state supreme courts have recently rendered unanimous
adverse decisions. His brief contains the unqualified statement that
there is no precedent on the issue. L has not violated Rule 3.3(aX1),
because the adverse precedent he failed to disclose was not in the
"controlling jurisdiction." He has violated Rule 3.3(aX1), however, by
making a false statement of law to the court.

GEOFFREY C. HAzARD, JR. & W. WILLIAM HODES, THE LAw OF LAWYERING § 3.3:207 (2d cd.
1990). This Article deals only with the duty of candor set out in 3.3(a)(3).

13 MODEL CODE OF PROFESSIONAL RESPONSIBILITY DR 7·106(B)(l) (1980).
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terested exposition ofthe law, but must recognize the
existence ofperlinent legal authorities. Furthermore
..., an advocate has a duty to disclose directly
adverse authority in the controlling jurisdiction
which has not been disclosed by the opposing party.
The underlying concept is that legal argument is a
discussion seeking to determine the legal premises
properly applicable to the case.14

1039

The ethical obligation of the duty of candor toward the tribunal
defined in Model Rule 3.3 has been criticized as being "so narrow
as to be wholly ineffectual.,,15 According to Monroe Freedman, the
most significant reason that this rule is "virtually meaningless" is
that the authority that must be revealed is defined in terms of the
attorney's subjective assessment of whether the authority is
directly adverse to the client's position.16 Further, Freedman
notes that the "subjective knowledge requirement is in the context
ofa code that tells the advocate to resolve any doubts about the law
in favor of the client."17 Clearly, almost any case can be distin
guished to some extent, which would make it a case that is not
"known to the lawyer to be directly adverse" to the client's posi
tion.1S The rule then would seem to be one that does not really
impose any duty of candor as far as citing adverse authority.

When the Model Rules were adopted in 1983, discussion about
the proper scope of the duty of candor focused on disagreement
about whether that duty interfered with the attorney's duty of
advocacy.19 Amidst arguments that the duty of candor as defined
in the predecessor Model Code ofProfessional Responsibility should
be broadened, the decision of the drafters was to retain the rule.20

14 MODEL RULES Rule 3.3 cmt. 3.
lIi Freedman. supra note 1, at 835.
18Id. at 837.
17Id. at 836 (footnotes omitted).
18 MODEL RULES Rule 3.3(a)(3),
19 See Freedman, supra note 1, at 837-39 (arguing that broader duty ofcandor would be

inconsistent with duty of advocacy); Geoffrey C. Hazard, Jr., Arguing the Law: The
Advocate~Duty and Opportunity, 16 GAo L. REv. 821, 827 (1982) (noting"revealing" criticism
ofmany lawyers that duty of candor is "incompatible with the role of advocate").

20 See Hazard, supra note 19, at 827 (noting that author was ·sorry that the £tOpe of the
advocate's duty is left unchanged in the fmal clraft").
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The narrow scope of the duty of candor reflected in Model Rule
3.3-the necessity to cite authority only if it is "known to the
lawyer to be directly adverse," only if it is from the "controlling
jurisdiction," and then only if the other party has not cited
it21-was a victory for those who viewed any broader scope as
unnecessarily interfering with the duty of advocacy.

At the time that the Model Rules were adopted, an alternative
discussion draft ofModel Rule 3.3 was proposed and rejected. That
draft stated: "If a lawyer discovers that the tribunal has not been
apprised of legal authority known to the lawyer that would
probably have a substantial effect on the determination of a
material issue, the lawyer shall advise the tribunal of that
authority.,,22 That version of the rule would have required disclo
sure ofthe following authorities not covered by the current version
of the rule: "(1) authority from the controlling jurisdiction that
would 'probably have a substantial effect' even though it is not
'directly adverse'; and (2) authority from a sister jurisdiction that
would 'probably have a substantial effect.'''23 Moreover, the
alternative discussion draft; ofModel Rule 3.3 would have required
disclosure without first waiting to see whether the opposing party
was going to disclose the authority.24

21 MODEL RULES Rule 3.3(aX3).
22 MODEL RULES Rule 3.1(c) (Discussion Draft 1980).
23 Hazard, supra note 19, at 827.
:u There is some disagreement about whether the proposed drafl; established a

significantly different duty ofcandor. See MODEL RULES Rule 3.1(c) (Discussion Drafl; 1980);
Freedman, supra note 1, at 837 ("[Llawyers who see a major difference ••• are not being
irrational."); Hazard, supra note 19, at 827 ("[Olnly a small difference was involved.").
Geoffrey Hazard, a proponent ofthe alternative draft, offered this assessment ofthe narrow
rule that was ultimately adopted:

Thus, in the trial courts all the time, and in the intermediate appellate
courts most of the time, and even in the Supreme Court, each side cites
authorities going its way and leaves it to the court to figure out which
line to follow. • .. It is perhaps worth pondering what these lawyers
think they are doing in writing a brief that ignores relevant adverse
authority. The behavior probably reflects a calculation of risks. First,
the risk of violating the rule is low. The rule requiring citation of
opposing authority is only rarely operative, because the other side
usually cites directly supportive authority and, if it does not, the judges
often remember. Against this is the possibility that neither the other
side nor the court will retrieve the relevant precedent, and so the case
will be decided without reference to it. Second, even ifa lawyer is caught
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Those in favor of the alternative draft argued that the proposed,
broader rule would not be inconsistent with the attorney's role as
advocate. According to Geoffrey Hazard,

Ifit is the court's task to acknowledge the competing
considerations at issue, and if it is the advocate's
task to anticipate the court's task and to help in its
performance, then the advocate has to acknowledge
and address the competing considerations. If there
is conflict in the authorities, he has to recognize the
conflict and suggest how it might be resolved in such
a way that his client prevails. This is also true if
there is conflict in the applicable legal policies on a
matter not previously dealt with by the authorities.
Moreover, the advocate should suggest a means of
resolving the conflict that maximizes the chance of
prevailing for his client.25

Opponents of the alternative draft took the opposite view,
criticizing it as imposing a dangerous burden on the advocate and
as being inconsistent with the advocate's role in the adversary
system.26 Those opponents also placed more confidence in the
adversary system itself as an adequate safeguard of full disclosure
than did the proponents of the alternative draft. According to
Monroe Freedman,

[The] proposed model rule 3.1(c), had it been adopt
ed, would have placed the advocate in a conflict of
interest that is inconsistent with the zealous repre
sentation of the client required by the Model Code of

in a violation, the court will not make much ofit. partly because the rule
is at variance with prevailing practice. Third, having to cite adverse
authority means having to think why and how that authority can be
distinguished or otherwise neutralized. Thinking in this depth takes
time, and therefore money, and in any event is the respotulibility of the
court.

Hazard, supra note 19, at 828.
25 Hazard, supra note 19, at 830.
25 Freedman, supra note I, at 836-37.



HeinOnline -- 29 Ga. L. Rev. 1042 1994-1995

1042 GEORGIA LAW REVIEW [Vol. 29:1035

Professional Responsibility under Canon 7 and with
the undivided loyalty to the client required by Canon
5. . .. I am persuaded that the adversary system is
successfully designed to encourage each side of a
legal dispute to search out and to present to the
court the relevant facts, law, and policy consider
ations bearing upon matters in dispute.27

The ethical obligation of candor toward the tribunal established
in the various model rules has been discussed in two opinions of
the ABA's Committee on Professional Ethics. In a formal opinion
issued in 1949, the Committee applied the 1908 Canons of Ethics,
the predecessor to the Model Code of Professional Responsibility,
to find that a lawyer had a duty to reveal adverse authority.28
The Committee construed an earlier ethics opinion in which it had
held that a lawyer had the duty to reveal to the court "a decision
directly adverse to his client's case that is unknown to his adver
sary."29 The Committee said that it would not confine the applica
tion of the rule to "controlling authorities"-that is, those decisive
of the pending case-but "would apply it to a decision directly
adverse to any proposition of law on which the lawyer expressly
relies, which would reasonably be considered important by the
judge sitting on the case."30

According to the Committee's opinion, the test rested on what a
judge would want to know:

Is the decision which opposing counsel has over
looked one which the court should clearly consider in

27 Id. at 838-39. Even those advocating the narrow version of the rule might agree that
citation to adverse authority is the best strategy. According to Freedman,

frequently it is tactically desirable for the lawyer to cite and refute
uncited authorities that are arguably adverse. Even ifopposing counsel
has overlooked the adverse authority, the court (or the judge's law clerk)
might find it after briefs and arguments have been submitted. I do not
believe, however, that it is or should be ethically required that the
advocate do so.

Id. at 838.
28 ABA Comm. on Professional Ethics and Grievances, Formal Ope 280 (1949).
29 Id.
30 Id.



HeinOnline -- 29 Ga. L. Rev. 1043 1994-1995

1995] CANDOR VERSUS ADVOCACY

deciding the case? Would a reasonable judge proper
ly feel that a lawyer who advanced, as the law, a
proposition adverse to the undisclosed decision, was
lacking in candor and fairness to him? Might the
judge consider himself misled by an implied repre
sentation that the lawyer knew ofno adverse author
.ty?311 .

1043

This opinion arguably indicates a broader definition of the lawyer's
duty of candor than the one eventually promulgated in the Model
Code of Professional Responsibility and the Model Rules of
Professional Conduct.

Thirty-five years later, the ABA Committee, in an informal
opinion, again dealt with the lawyer's duty of candor, this time
applying Model Rule 3.3(a)(4). The committee was addressing a
case of first impression in which a state trial court had denied
several defendants' motions to dismiss based on the court's
construction of a recently enacted statute.32 None of the appellate
courts in the jurisdiction had yet ruled on the question.

Several months after the trial court's ruling, while the case was
still pending, an appellate court in another part ofthe state handed
down a decision construing the statute involved in the trial court's
earlier decision.33 Under the state's court system, the appellate
court's decision controlled the trial court until that trial court's own
appellate court ruled on the issue.34 The appellate opinion could
be construed two ways, one of which was directly contrary to the
earlier ruling of the trial court.35

The questions directed to the ABA by the plaintiff's lawyer were
whether the lawyer had a duty to tell the trial court about that
decision and if so, when.36 The motion to dismiss was no longer

31 [d.

32 ABA Comm. on Ethics and Professional Responsibility, Informal Op. 1505 (l984).
Informal opinions, like formal opinions, are advisory only. ABA Comm. on Ethics and
ProfessionalResponsibility, Informal Op. 1420 (1978). Informal opinions are direct responses
to specific questions, while formal opinions are more general advice. CHARLES W. WOLFRAM,
MODERN LEGAL ETHICS § 2.6.6 (1986).

33 ABA Informal Op. 1505 at 1.
34 [d.
35 [d.
38 [d.
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pending before the trial court.
In the opinion, the ABA found that, "under the circumstances

presented, the plaintiffs lawyer must disclose the newly discovered
authority to the court and ... he must do so promptly."37 The
committee further explained that "of course, he may challenge the
soundness of the other decision, attempt to distinguish it from the
case at bar, or present other reasons why the court should not
follow or even be influenced by it.,,38 The duty to reveal the
authority continued until the conclusion of the proceeding. The
committee's decision was based on its finding that all elements of
Model Rule 3.3(b) were present on these facts: when the case was
legal authority in the controlling jurisdiction and, "under one
interpretation of the decision," was directly adverse to the position
of the client.39

In reaching this decision, the committee arguably defined the
duty ofcandor more broadly than the duty is defined in Model Rule
3.3. Because the authority was directly adverse only "under one
interpretation," there apparently was an argument that the case
was not directly adverse; therefore, the authority was one that may
not have been "known to the lawyer to be directly adverse.,,4o

These opinions show that the rule, although written to define the
scope of the duty of candor narrowly, is not absolutely clear.
However, whatever uncertainties might exist concerning the proper
scope of the ethical obligation to reveal adverse authority or the
meaning ofModel Rule 3.3 when applied to specific facts, one thing
is clear: The rule is rarely the basis for disciplinary proceedings.
In 1982, Freedman commented about DR 7-106: "I doubt that
there has been a single disciplinary action under it, anywhere, in
the dozen years since it was adopted.»41 Research reveals a
similar dearth of disciplinary proceedings under state versions of
Model Rule 3.3 since its adoption in 1983. Hazard has suggested
that one reason that attorneys do not reveal adverse authority is
that they know that the risk of being disciplined for the failure to
do so is quite low.42

37Id.
38Id.
S'iJ Id.
40 MODEL RULES Rule 3.3(aX3).
41 Freedman, supra note 1, at 837.
42 Hazard, supra note 19, at 828. Hazard notes that the concern generated by the
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B. PROFESSIONALISM CREEDS

The tension between the duty ofcandor and the duty ofadvocacy
that is present in the Model Rules is also evident in a second
source ofethical obligations-the professionalism creeds adopted in
many jurisdictions.43 These creeds have been promulgated in
response to cries for improving relations between members of the
bar and between lawyers and judges, often expressed as the need
for "increased civility" or greater "professionalism" in light of
abusive litigation tactics.44 Creeds frequently include a descrip
tion of the lawyer's role that highlights the potential for conflict
between the various duties owed by the attorney. The Texas creed,

proposed alternative rule indicates both that lawyers were not aware that they had some
duty to cite adverse authority under the earlier and current rules and that they were not
citing adverse authority. "The legal duty may be clear enough, but most lawyers are
oblivious to it and will act accordingly." Id. He sees this unwillingness to cite and addreBs
adverse authority as an indication of, and perhaps the reason for, the generally poor level
of advocacy in the bar.

If the underlying resistance to the citation rule is fear, and if fear of
dealing with opposing authority is expressive ofa larger fear ofweakness
in the contest as a whole, then there is not much prospect in trying to
improve advocacy through rules. Hence, it is probably right that the
advocate's duty in arguing law should not be made more rigorous than
it now is. If it is difficult to legislate morality, it is even more difficult
to legislate bravery.

[d. at 829.
43 E.g., AMERICAN BAR AssocIATION, LAWYER'S CREED OF PRoFESSIONALlSM (1988);

reprinted in GILLERS & SIMON, supra note 4, at 662 [hereinafterABA CREED]j AMERICAN BAR
AssocIATION, LAWYERS' PLEDGE OF PROFESSIONALIS1d (1988), reprinted in GILLERS & SIMON,
supra note 4, at 665 [hereinafter ABA PLEDGE]j KENTuCKY BAR AssocIATION, CODE OF
PRoFESSIONAL COURTESY (1993), reprinted in GILLERS & SIMON, supra note 4, at 666j THE
TExAs LAWYER'S CREED: A MANDATE FOR PRoFESSIONALIS1d (1989) [hereinafter TExAs
CREED]j PRoPOSED STANDARDS FOR PRoFESSIONAL CONDUCT WITHIN THE SEVENTH FEDERAL
JUDICIAL CIRCUIT, reprinted in Committee on Civility ofthe SeventhFederal Judicilll Circuit,
Final Report, 143 F.R.D. 441, 448 (1992) [hereinafter SEVENTH CmCUlT PRoPOSED
STANDARDS]j CHIEF JUSTICE'S COMMISSION ON PRoFESSIONALISM OF THE GEORGIA SUPREME
COURT, A LAWYER'S CREED (1992), in STATE BAR OF GEORGIA, DIRECTORY & HANDBOOK 112
H (1994-95)j CHIEF JUSTICE'S COMMISSION ON PROFESSIONALIS1d OF THE GEORGIA SUPREME
COURT, Asl'IRATIONAL STATEMENT ON PRoFESSIONAIJSl,f (1992), in STATE BAR OF GEORGIA,
supra, at 112-H.

"See, e.g., Marvin E. Aspen, The Search for Renewed Civility in Litigation, 28 VAL. U.
L. REv. 513 (1994) (describing process for Seventh Circuit's adoption of Standnrds for
Professional Conduct)j Jay S. Silver, Professiorw.lism and the Hidden Assault on the
AdversarialProcess, 55 OIUO ST. L.J. 855 (1994) (describing and criticizingmovement toward
professionalism).
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entitled "A Mandate for Professionalism," provides an example.46

It states:

1 am a lawyer. . .. A lawyer owes to a client alle
giance, learning, skill, and industry. A lawyer shall
employ all appropriate legal means to protect and
advance the client's legitimate rights, claims, and
objectives. . .. Lawyers and judges owe each other
respect, diligence, candor, punctuality, and protection
against unjust and improper criticism and attack.

46...
Just as the Model Rules state the attorney's role in the preamble
and then specifically provide a duty ofcandor, some professionalism
creeds also specifically address a duty of candor.47 Again, the
Texas creed provides an example: "1 will not knowingly misrepre
sent, mischaracterize, misquote or miscite facts or authorities to
gain an advantage.,,48

Although professionalism creeds may mention a duty of candor,
they generally do not define the scope of that duty. Rather, they
simply reinforce the ethical obligations of the attorney to serve
multiple roles competently. Unlike codes of professional responsi
bility, professionalism creeds generally are not intended to be the

~ TExAs CREED, supra note 43.
48 Id. The introduction to the creed provides:

I am a lawyer. I am entrusted by the People of Texas to preserve and
improve our legal system. I am licensed by the Supreme Court ofTexas.
I must therefore abide by the Texas Disciplinary Rules of Professional
Conduct, but I know that professionalism requires more than merely
avoiding the violation of laws and rules. I am committed to this creed
for no other reason than it is right.

Id.
47 E.g., ABA CREED, supra note 43 ("1 will at all times be candid with the court."); TExAs

CREED, supra note 43 ("Lawyers and judges owe each other respect, diligence, candor,
punctuality, and protection against unjust and improper criticism and attack•••• I will not
knowingly misrepresent, mischaracterize, misquote or miscite facts for authorities to gain
an advantage."); SEVENTH CIRCUIT PRoPOSED STANDARDS, supra note 43, at 451 ("We will
not knowingly misrepresent, mischaracterize, misquote, or miscite facts or authorities in any
oral or written communication to the court.").

48 TExAs CREED, supra note 43.
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basis for sanctions against attorneys. They are instead aspiration
al.49

In many jurisdictions, professionalism creeds have been promul
gated as a result of efforts by the courts. For example, the Civility
Committee of the Seventh Circuit promulgated Standards for
Professional Conduct in 1992.60 The Standards represent an
attempt by the court to improve professionalism in the circuit. The
court recommended that each lawyer admitted to practice in the
Seventh Circuit be required to certify that he or she has read the
standards and has agreed to abide by them.lil Similarly, the
United States District Court for the Northern District of Texas,
sitting en banc and acting under its inherent authority, adopted
standards for practice by local rule in 1988.62 Other creeds have
been adopted as a result ofthe work done by committees appointed
by state appellate courts.63

Yet, professionalism creeds have not met with universal approval.
In a debate reflective of the debate over how broad the Model

49 For example, according to Gillers and Simon, the Kentucky Supreme Court approved
the Kentucky Bar Association Code ofProfessional Courtesy "llll an nspirationnl guideline."
GILLERS & SIMON, supra note 4, at 666. See also SEVENTH CIRCUIT PROPOSED STANDARDS,
supra note 43, at 448 ("These standards shall not be used as a basis for litigation or for
sanctions or penalties."); Jack L. Sammons, The Professwrudism ltfolJement: The Problems
Defined, 7 NOTRE DAME J.L. ETHIcs & PuB. POL'y 269, 270 (993) (describing "statements
and codes ofcivility by state bar associations" as "aspirational").

so SEVENTH CIRCUIT PRoPOSED STANDARDS, supra note 43. The Seventh Circuit's
standards were the first circuit-wide effort to impose civility or professionalism rules. Aspen,
supra note 44, at 514. According to Judge Aspen, the Seventh Circuit Standards have been
used as models for similar rules by other federal circuits and cited with approval by federal
judges, including Justice Ruth Bader Ginsburg. [d. at 519.

61 SEVENTH CIRCUIT PROPOSED STANDARDS, supra note 43, at 447.
62 Dondi Properties Corp. v. Commerce Say. & Loan Asa'n, 121 F.R.D. 284 (N.D. Tex.

1988) (en bane). The standards were adopted in response to the behavior of the attorneys
in the case.

63 For example, the Texas Lawyers Creed was promulgated nnd adopted pursuant to a
joint order ofTexas's two highest courts-the Texas Supreme Court nnd the Texas Court of
Criminal Appeals. One critic has attributed the movement towards greater professionalism
to ChiefJustice Warren Burger. See Silver, supra note 44, at 858. The push for profession
alism creeds has not come solely from the judiciary. At an August 1988 meeting, the ABA
House ofDelegates adopted a policy of recommending that state nnd lDall bar associntions
"encourage their members to accept as a guide for their individual conduct, nnd to comply
with, a lawyers creed ofprofessionalism." THOMAS D. MORGAN & RoNALD D. RoTuNDA, 1995
SELECTED STANDARDS ON PROFESSIONAL REsPONSmlLl1Y 610 (1995). Although there are
members ofboth the bar and the judiciary who support professionalism creeds, it is unusual
to find a judge who is a critic of the creeds.
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Rules' duty of candor should be, the bar and the judiciary have
disagreed about whether professionalism creeds strike the proper
balance between the duty ofadvocacy and the duty ofcandor to the
court. Judges assert that professionalism standards are necessary
and justified because the attorney's first duty is to be an officer of
the court. Members of the bar, on the other hand, argue that
professionalism creeds improperly elevate the duty to be an officer
of the court, including the duty ofcandor, above what they perceive
to be the more important duty of advocacy owed the client.

The comments of Judge Marvin Aspen,54 Chair of the Civility
Committee that generated the Seventh Circuit's Standards, are
typical of the judiciary's perspective:

Some trial lawyers attempt to slough offtheir profes
sional, and even ethical, responsibilities by openly
declaring that the duty to represent a client zealous
ly is paramount when it conflicts with any obligation
to the administration ofjustice. This notion that the
duty to represent trumps obligations of profes
sionalism is, of course, indefensible as a matter of
law.55

The countervailing argument is that the emphasis on profes
sionalism is a dangerous development, and harmful to the ad
versarial process, particularly in the criminal context:

[T]he traditional principle-that criminal defense
counsel's primary loyalty lies with the defendant
rather than with the court, the public, or the quest
for justice, and that counsel must zealously represent
the defendant within the limits of the law-... is a
corollary of the central premise of the adversarial
process: truth will most often and most completely

54 Judge Aspen is a United States District Judge for the Northern District of IllinoisJ
Eastern Division.

55 AspenJsupra note 44Jat 519. The Seventh CircuitJs Proposed Standards include the
following under the heading "LawyersJ Duties to the Court": "We will not knowingly
misrepresentJmischaracterizeJmisquoteJor miscite facts or authorities in any oral or written
communication to the court." SEVENTH CIRCUIT PROPOSED STANDARDSJsupra note 43, at 451.
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emerge from the friction between opposing advocates
aggressively presenting their strongest positions and
closely probing the credibility of their opponent's
position. Thus, the modification of the traditional
partisan role of criminal defense counsel would
undermine the adversarial search for truth constitu
tionalized by the Fifth, Sixth, and Fourteenth
Amendments.56

1049

This division between lawyers and judges over which of two
conflicting duties-the duty of advocacy and the duty ofcandor-is
paramount is not only reflected in professionalism creeds and the
debate engendered by them, but also in courts' use of sanctions to
enforce a duty ofcandor broader than that recognized by the Model
Rules.

III. COURTS' USE OF SANCTIONS TO ENFORCE A DUTY OF CANDOR

Attorneys may be willing to violate, or at least ignore, Model
Rule 3.3 or similar obligations of candor reflected in professional
ism creeds because they assess the risk ofdisciplinary enforcement
as quite low. However, attorneys should be aware of another risk
of such behavior-that of having sanctions imposed upon them by
the courts to whom they fail to reveal adverse authority. Not only
are courts using sanctions to enforce the duty of candor defined in
Model Rule 3.3, some courts are using sanctions to enforce a duty
of candor that is broader than that in Model Rule 3.3. The
majority of those sanctions have been imposed pursuant to Federal
Rule of Civil Procedure 11, but courts have also looked to their
inherent sanctions authority and to Federal Rule of Appellate
Procedure 38 to justify sanctions when an attorney fails to cite
adverse authority.57 In considering sanctions for a failure to
reveal adverse authority, some courts have explicitly noted the
overlap between sanctions rules and the applicable equivalent to
Model Rule 3.3; others have not.58 None of the courts considering

65 Silver, supra note 44, at 862-63 (footnotes omitted).
S1 See infra subpart Ill.B (discussing use of rule 38).
68 See, e.g., infra notes 130-157 (discussing judicial recognition of overlap between Rule
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sanctions for this purpose has mentioned the role ofprofessionalism
creeds.

A. SANCTIONS UNDER FEDERAL RULE OF CML PROCEDURE 11

In 1983 Federal Rule of Civil Procedure 11 was amended as part
of an effort to curb abuse by lawyers. The 1983 version of Rule 11
provided in pertinent part:

A party who is not represented by an attorney shall
sign the party's pleading, motion, or other paper and
state the party's address.... The signature of an
attorney or party constitutes a certificate by the
signer that the signer has read the pleading, motion,
or other paper; that to the best of the signer's knowl
edge, information, and beliefformed after reasonable
inquiry it is well grounded in fact and is warranted
by existing law or a good faith argument for the
extension, modification, or reversal of existing law,
and that it is not interposed for any improper pur
pose, such as to harass or to cause unnecessary delay
or needless increase in the cost of litigation. . . . If a
pleading, motion, or other paper is signed in viola
tion of this rule, the court, upon motion or upon its
own initiative, shall impose upon the person who
signed it, a represented party, or both, an appropri
ate sanction, which may include an order to pay to
the other party or parties the amount of the reason
able expenses incurred because of the filing of the
pleading, motion, or other paper, including a reason
able attorney's fee.69

The 1983 amendments to Rule 11 replaced a subjective stan
dard-the "empty head, pure heartnGo defense-with an objective
standard and made sanctions mandatory upon finding a violation.

11 and Model Rule 3.3).
69 Fed. R. Civ. P. 11 (1983).
60 [d. advisory committee's note.
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The debate over the 1983 amendments was lengthy and welI
documented. The most frequently advanced reason for the
amendments was the need to give judges greater authority to curb
litigation abuse, including the filing of frivolous lawsuits.61

Althoughjudges had long been able to use their inherent authority
to control the actions of parties and lawyers appearing before
them,62 their ability to deal with specific kinds of problems was
greatly enhanced by the standards of amended Rule 11 and its
mandatory sanctions provisions.

One argument frequently advanced in opposition to the amend
ments focused on the fear that zealous advocacy would be chilled,
especially with regard to a lawyer's ability to bring innovative
claims or to argue for the reversal of adverse precedent.63 That
concern was met in part by the language in the 1983 amendment
allowing a "good faith argument for the extension, modification or
reversal of existing law.n64

Experience with Rule 11 since the 1983 amendments leaves no
doubt that the rule has led to greatly increased use of sanctions
and concomitant changes in lawyer behavior.G5 According to one
survey, "[a] majority of the judges and a substantial minority of the
attorneys [surveyed] believed Rule 11 has decreased the number of

61 See THoMAS E. WILLGING, THE RULE 11 SANCTIONING PRocESS 19-22 (Federal Judicial
Center 1988) (discussing purposes of 1983 amendments); William VI Schwarzer, Sancno1llJ
Under the New Fetkral Rule 11 - A Closer Look, 104 F.RD. 181, 181-84 (1985) (same).

62 The Supreme Court~ defined inherent authority as "the controln~y vested
in courts to manage their own affairs 80 as to achieve the orderly nod expeditious disposition
of cases." Link v. Wabash RR, 370 U.S. 626, 630-31 (1962).

63 See Schwarzer, supra note 61, at 184 (addressing concerns of chilling advocacy);
Willging, supra note 61, at 159-60 (same).

6t Fed. R Civ. P. 11 (1983).
6S There were only 19 reported cases involving alleged violations of pre-amendment Rule

11 (from 1938 to 1976). Willging, supra note 61, at 19 0.6. Studies regarding the effect of
the 1983 amendments leading to increased use of sanctions are widespread. Sre, e.g.,
THOMAS E. WILLGING, AMERICAN BAR .AssocIATION SECTION OF LmGATION, SANCTIONS:
RULE 11 AND OTHER POWERS (3d ed. 1992) (demonstrating increased use of sanctions);
Lawrence C. Marshall et aI., Public Policy: The Use and Impact ofRule 11, 86 Nw. U. L.
REv. 943, 948 (1992) ("Unquestionably, these amendments led to a dromatic increase in Rule
11 activity."). .According to Gerald Hess, R[f]rom 1983 to 1991, more than 150 law journals
published articles about Rule 11. At least eight empiric:a1 studies of Rule 11 have been
reported." Gerald F. Hess, Rule 11 Practice in Fetkral and Stale Courl: An Empirical,
Comparative Study, 75 MARQ. L. REv. 313, 314 (1992).



HeinOnline -- 29 Ga. L. Rev. 1052 1994-1995

1052 GEORGIA LAW REVIEW [Vol. 29:1035

frivolous claims, defenses, or motions.n66 Not all observers agree,
however, that the changes in behavior have been positive ones.
The same survey reports that "judges [are] much more confident
than attorneys that Rule 11 had a beneficial impact on litigation
abuse.n67

Effective December 1, 1993, Rule 11 was amended again. It now
provides, in part:

By presenting to the court (whether by signing,
filing, submitting, or later advocating) a pleading,
written motion, or other paper, an attorney or
unrepresented party is certifying that to the best of
the person's knowledge, information, and belief,
formed after an inquiry reasonable under the circum
stances,

(1) it is not being presented or maintained for any
improper purpose, such as to harass or to cause
unnecessary delay or needless increase in the cost of
litigation; [and]

(2) the claims, defenses, and other legal conten
tions therein are warranted by existing law or by a
nonfrivolous argument for the extension, modifica
tion, or reversal of existing law or the establishment
of new law.68

The new version of the rule retains the requirement of a
reasonable inquiry to support arguments advanced to the court, but
expands the kinds of arguments to which that requirement will be
applied. Rule 11 is no longer limited to signed documents flIed
with the court, but includes any argument presented to the court,
"by signing, flling, submitting, or later advocating."69 The Rule
continues to accommodate innovative claims, albeit with a slight
change in language: instead of a "good faith" argument, the
standard is now that ofa "nonfrivolous argument for the extension,

66 Hess, supra note 65, at 328.
87 Id. at 330.
68 FEn. R. erv. P. 11.
69Id.
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modification, or reversal of existing law.,,70
The Advisory Committee Notes accompanying the 1993 amend

ments indicate that "[t]he rule continues to require litigants to
'stop-and-think' before initially making legal or factual contentions.
It also, however, emphasizes the duty of candor by subjecting
litigants to potential sanctions for insisting upon a position after it
is no longer tenable."71 As to the change from "good faith" argu
ments to "nonfrivolous" ones, the Advisory Comment notes that the
new version

establishes an objective standard, intended to elimi
nate any "empty-head, pure-heart" justification for
patently frivolous arguments. However, the extent
to which a litigant has researched the issues and
found some support for its theories even in minority
opinions, in law review articles, or through consulta
tion with other attorneys should certainly be taken
into account in determining whether paragraph (2)
has been violated. Although arguments for a change
oflaw are not required to be specifically so identified,
a contention that is so identified should be viewed
with greater tolerance under the rule.72

Opinions from courts considering the imposition of sanctions
under Rule 11 to enforce a duty of candor reflect the concerns
surrounding the 1983 and 1993 amendments to the rule. The
courts examine an attorney's failure to cite adverse authority under
the reasonable inquiry requirement and under arguments that the
attorney's conduct was really based on an argument for the
extension, modification, or reversal of existing law, while also
expressing concerns about chilling advocacy.73 Although courts

70 Id.
71 Id. advisory committee's note.
72/d.
73 A Rule 11 violation occurs under the 1983 version if anyone of four standards is

breached: (1) the argument must be based on a a 'reasonable inquiry' into both fact and law";
(2) it must be filed in good faith, that is, with no improper purpose; (3) the legal theory must
be warranted by existing law or a good faith (under the current version, "nonfrivolous'")
argument for the modification ofexisting law; or (4) the attorney must believe the document
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are split on whether Rule 11 is an appropriate vehicle for enforcing
a duty of candor, the majority of courts that have considered the
issue have held that it is. Even among that majority, however, the
courts have not been consistent in the kind of conduct that they
will find violates Rule 11. Based on the analyses used by courts
considering this issue, it is doubtful that the most recent changes
to Rule 11 will affect the application of a Rule 11 analysis to the
duty of candor.

1. Sanctions for Violating Rule 11's Requirement that an
Argument Be Well Grounded in Law After a Reasonable Inquiry.
In Jorgenson v. County ofVolusia, the Eleventh Circuit upheld the
imposition of sanctions against a party who failed to cite adverse,
controlling precedent in support of a motion for a temporary
restraining order and a preliminary injunction.74 In the lower
court, the party receiving the sanctions had argued that a Florida
county ordinance was invalid; the ordinance prohibited nude or
semi-nude entertainment in commercial establishments where
alcohol was sold or consumed.75 The court found Rule 11 sanc
tions warranted by the failure to cite two "clearly relevant"
cases.76 One was a United States Supreme Court decision; the
other was a "long-awaited" decision in which the Supreme Court of
Florida held that the state ofFlorida had delegated to counties and
municipalities power to regulate the sale and consumption of
alcohol.77 The Florida Supreme Court decision made it much
more difficult to challenge successfully an ordinance such as the
one attacked by the appellants. The court noted that the appel
lants had deliberately withheld the Florida Supreme Court's recent
decision.78

is well grounded in fact. Thompson v. Duke, 940 F.2d 192, 195 (7th Cir. 1991) (quoting
Szabo Food Serv., Inc. v. Canteen Corp., 823 F.2d 1073, 1080 (7th Cir. 1987), cert. dismissed,
485 U.S. 901 (1988). This Article addresses only Rule 11 violations failing to meet the first
standard-areasonable inquiry into the law-and the third standard-a good faith argument
for the extension, modification, or reversal of existing law. It does not deal with violations
of Rule 11 under the improper purpose standard or for factual omissions.

74 846 F.2d 1350 (11th Cir. 1988).
75Id. at 1351.
78Id. (noting failure to cite City ofDaytona Beach v. Del Percio, 476 So.2d 197 (Fla. 1985)

and New York State Liquor Auth. v. Bellanca, 452 U.S. 714 (1981».
77 Id. at 1351-52.
78 Id. at 1352.
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The sanctions in Jorgenson were issued for conduct clearly falling
outside the scope of Model Rule 3.3 because the court found that
the party could not avoid the imposition of sanctions just because
opposing counsel later cited the case to the COurt.79 In comment
ing on the basis for sanctions, the Eleventh Circuit held: "The
appellants had a duty to refrain from affirmatively misleading the
court as to the state ofthe law. They were not relieved of this duty
by the possibility that opposing counsel might find and cite the
controlling precedent."80 Although "acknowledg[ing] that attor
neys are legitimately entitled to press their own interpretations ...
which render particular cases inapplicable," the court rejected the
appellants' argument that the cases not cited were not controlling,
calling that argument a "post hoc effortD to evade the imposition of
sanctions.mll

In Rodgers v. Lincoln Towing Service. Inc., the Seventh Circuit
upheld Rule 11 sanctions against a plaintiffs attorney for asserting
"far-fetched" claims not supportable by applicable authority.82 The
plaintiffbrought an action for violation of his civil rights under 42
U.S.C. §§ 1983, 1985, and 1986. The sanctioned attorney's
arguments in support of his client's claims were based in part on
authority that clearly had been rejected by the Seventh Circuit in
previous cases. The court held that "counsel has refused to
recognize or to grapple with the established law of the Supreme
Court and of this Circuit that defeats several of the claims at
issue.n83 This conduct, according to the court, constituted a
violation of Rule II's objective reasonableness standard because
"reasonable inquiry into the law would have informed counsel" that
his argument was contrary to applicable authority.84

However, in another Seventh Circuit opinion, Thompson v. Duke,
decided six years after Rodgers, the court reversed the imposition
of sanctions under Rule 11 for failure to cite adverse authority.as
The court found that the attorney's action was justified because he

79 Id.
8IJ Id.
81Id.
S2 771 F.2d 194, 205 (7th Cir. 1988).
83 Id.
84 Id. at 205 n.7.
85 940 F.2d 192 (7th Cir. 1991).
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had "a principled basis for [his] argument" that his complaint was
compatible with current legal standards and because the court had
been made aware of the adverse authority by opposing counsel.86

At the heart of the argument about the propriety of sanctions
was the omitted authority-a United States Supreme Court
decision.87 Although both the district and appellate courts found
that the Supreme Court case barred the plaintiffs claim, the
plaintiffs attorney contended that the authority was "a narrow
holding based on specific facts that [were] materially different from
[this] case."ss The appellate court disagreed with the district court
that the dispositive effect of the Supreme Court authority made
sanctions appropriate: "Rule 11 focuses on an attorney's conduct
rather than on the resolution of a case.,,89 While expressing
disapproval ofthe attorney's actions, the court expressed its holding
that sanctions were inappropriate in terms similar to those defining
the scope of the duty of candor set out in Model Rule 3.3:

Not addressing the issue apparently was [the attor
ney's] way of ·demonstrating its inapplicability.
While the omission ofa citation ofcontrolling author
ity would make an argument frivolous and therefore
sanctionable the omission of a citation that arguably
does not control, while imprudent and unprofession
al, is not, standing alone, a basis for sanctions.90

Similarly, in Barth v. District ofColumbia, the Court ofAppeals
for the District of Columbia Circuit reversed the imposition of
sanctions upon a lawyer for failure to cite adverse authority

as Id. at 198. In reaching this decision, the court applied what it called "the third strand~

of Rule ll-that the argument must be based on existing law or represent a good faith
argument for the modification or extension of existing law. Id. at 196. It held that the
attorney's argument was not based on an argument for the modification or extension of
existing law, but rather the argument implied that it was "compatible with current legal
standards." Id. at 198.

87 Id. at 194 (noting failure to cite Baker v. McCollan, 443 U.S. 137 (1979».
as Id.
89 Id.
90 Id. at 198 (citation and footnote omitted). In fact, the court specifically distinguished

Rodgers because ofits finding that here, the omitted authority arguably was not controlling.
Id.
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because the omitted cases were not dispositive of the action,91
demonstrating again an alignment ofRule 11 standards with those
established in Model Rule 3.3. The court held that "under no
reasonable reading of Rule 11 are these cases within the range of
citations whose omission supports an award of sanctions.JJ92

This case is noteworthy because of a strong dissent arguing for
affirmance of the district court's imposition of sanctions.93 The
dissent indicates the depth of judges' disagreement over whether
Rule 11 is an appropriate vehicle for enforcing a duty of candor
that is broader than that found in the ethical rules. The dissenting
judge, although agreeing with the majority that the omitted cases
might have been distinguishable, noted that "counsel's duty of
candor requires him to err on the side of caution (that is, disclo
sure) in treating adverse authority so as not to impede the trial
court in its disposition of the case.n94 The dissenting judge argued
that the duty of candor compels a lawyer to cite and then distin
guish arguably adverse authority:

[T]he issue is not whether the cases may be distin
guished but whether the District attempted to so
distinguish them before the district court. . .. If a
party fails to bring to the trial court's attention
authorities that appear to doom the success of the
arguments advanced, sanctions are appropriate
notwithstanding the party's belief that the cases are
distinguishable. Under this interpretation of Rule
11, the District's ability to distinguish the omitted
cases when pressed to do so should not excuse its
lack of candor in its pleadings and argument before
the district COurt.95

91 No. 92-7093, 1993 U.S. App. LEXIS 33658 (D.C. Cir. Dec. 14. 1993) (unpublished
decision-not to be cited as precedent according to local rules).

92 [do at .9. The court noted that ·one can imagine a brilliant brief tnckling [the issues
raised by the omitted authority], and one can readily concede that the papers actually filed
by the District do not merit that accolade." [d. at ·8.

93 [d. at .9-11 (Hendersen. J., dissenting).
9C [do at .10.
95 [do at .11·12 (citation omitted).
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Courts have not been consistent, however, in aligning a decision
on Rule 11 sanctions with Model Rule 3.3 standards. In Saturn
Systems, Inc. v. Saturn Corp., the United States District Court for
the District ofMinnesota imposed sanctions on a lawyer who failed
to cite adverse authority that was contrary to his client's position
on proper venue under the Lanham Act.96 The lawyer made an
argument that ran directly contrary to existing precedent, including
a relevant Supreme Court decision, and failed to cite or discuss
that precedent.97 In imposing sanctions, the district court found
specifically that the lawyer's conduct did not violate Model Rule 3.3
because the contrary authority was cited to the court by opposing
counsel.98 The court held, however, that the citation to authority
by opposing counsel did not protect the lawyer from Rule 11
sanctions because that disclosure "did not relieve plaintiffs counsel
of his obligation to undertake the reasonable prefiling inquiry
required by Rule 11."99

Similarly, in Matthews v. Freedman, the United States District
Court for the Eastern District of Pennsylvania imposed sanctions
for conduct that fell clearly outside the scope of the duty of candor
under Model Rule 3.3.100 The attorney had failed to cite authori
ty from other jurisdictions. The court found that the plaintiffs
Title VII claim for race discrimination was barred because it was
untimely filed.101 In defense of his conduct, the plaintiffs attor-

96 659 F. Supp. 868 (D. Minn. 1987).
97 Id. at 870 (noting failure to discuss Leroy v. Great W. United Corp., 443 U.S. 173

(1979».
98 Id. at 870 n.2.
99 Id. at 871 n.2. Another district court in the Eighth Circuit refused to impose sanctions

for failure to cite adverse authority, but did chastise the lawyer in a footnote. Green v.
Baron, 662 F. Supp. 1378, 1386 n.9 (S.D. Iowa), affd in part, rev'd in part, 879 F.2d 305 (8th
eir. 1989). In that case, the lawyer representing the Iowa Attorney General failed to inform
the court about an unpublished decision, which the district court noted to be "a classic
example of directly adverse authority." Id. The Attorney General's office had represented
the defendants in the previous case, and therefore, its lawyers were aware of the decision.
Id. The court learned of the earlier decision "while contacting other judges in this district
in a search for jury instructions from similar cases." Id. While the court did not impose
sanctions against the lawyers from the Attorney General's office, it commented that the court
"can only hope that the failure of defendants' counsel in this case to bring it to the Court's
attention resulted from a lack ofcommunication among Assistant Attorneys General and not
a lack of candor with the Court." Id.

100 128 F.R.D. 194 (E.D. Pa. 1989), affd, 919 F.2d 135 (3d Cir. 1990).
lOlId. at 197.
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ney contended that he would present a tolling argument on appeal
that would show that the claim was timely filed.102 However, the
attorney "fail[ed] to cite a single fact or legal authority to buttress
his bald assertion that the statute of limitations was tolled."103

In addition to the Title VII claim, the plaintiff also alleged that
the defendant was liable under the Thirteenth Amendment.1M

Sanctions were imposed for this claim although "there [was] no
controlling Third Circuit precedent which definitively [held] that
there [was] no independent cause of action under the Thirteenth
Amendment for racially motivated employment discrimination."10S
The court noted that, in order to impose Rule 11 sanctions, it must
find that the plaintiffs Thirteenth Amendment claim was not
"legally plausible."106 It found that the test was met:

[W]here an attorney ignores an unbroken line of
contrary authority, and fails to offer even farflung
analogies, cites no cases (or only a single, wholly
inapposite case) in support of his "argument," and
files only conclusory, one-page briefs, that attorney
is engaged in empty posturing, not good faith argu
ment.107

Here, the court found that:

[H]ad counsel conducted even the most fleeting
review ofThirteenth Amendment caselaw, he would
have soon discovered an unbroken line ofcases to the
contrary. Although this line of cases contains no
controlling decisions by the Court ofAppeals for this
circuit, the sheer volume of uniformly contrary

102 Id. at 198.
103 Id. at 199.
lot Id. at 196.
105 Id. at 199.
106 Id. at 198. Legal plausibility is one of four factors that must be considered in the

Third Circuit to justify imposition of Rule 11 sanctions. [d. at 197 (citing Mary Ann
Pensiero, Inc. v. Lingle, 847 F.2d 90, 95 (3d Cir. 198B}).

107 Id. at 201. The court relied on a Rule 11 taxonomy developed in Edward D. Cavanagh,
Developing Standards Urukr Amended Rule 11 of the Federal Rules ofCivil PTOC£dure, 14
HOFSTRA L. REv. 499 (1986). Matthews, 128 F.R.D. at 200·01.
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decisions from other courts, as well as dictum from
leading Supreme Court opinions, constituted more
than adequate authority to put plaintiff's counsel on
notice that his Thirteenth Amendment assertions
were not well grounded in law and that sanctions
would be in order unless counsel bolstered his
assertions with at least a modicum of argument for
extension, modification, or reversal of existing
law.lOS

The court found additionally that the plaintiff's continued assertion
of the Thirteenth Amendment claim was in bad faith and, there
fore, warranted the imposition of sanctions under 28 U.S.C.
§ 1927.109

In Opthofv. Ashland Chemical, Inc., the United States District
Court for the Eastern District of Pennsylvania, relying on Mat
thews, imposed Rule 11 sanctions against an attorney who "blatant
ly disregard[ed] settled law."llo The plaintiff's attorney continued
to assert a claim that was barred by the doctrine of claim preclu
sion, yet the attorney failed to discuss in his argument the previous
order that barred the claim. The court held that a legal argument
is unreasonable under Rule 11 if "settled law opposes [the]
argument and counsel does not confront or attempt to distinguish
adverse authority."m

2. Sanctions for Violating Rule 11's Standard of a "Good Faith
Argument for the Extension, Modification, or Reversal ofExisting
Law." Some analysis ofRule 11 sanctions for failure to cite adverse

108 Matthews, 128 F.R.D. at 201·02 (footnote omitted).
109 Id. at 206-07. 28 U.S.C. § 1927 (1988) provides: "Any attorney ... who so multiplies

the proceedings in any case unreasonably and vexatiously may be required by the court to
satisfy personally the excess costs, expenses, and attorneys' fees reasonably incurred because
of such conduct." Another district court relied on the analysis in Matthews to find Rule 11
sanctions warranted in Total Television Entertainment Corp. v. Chestnut Hill Village
Assocs., 145 F.R.D. 375 (E.D. Pa. 1993). There, the plaintiffs due process claim was "clearly
oppose[d)" by "settled law, which [the attorney] has not attempted to distinguish." Id. at 383.
The court found specifically that the plaintiffs theories did not represent a good faith
argument for the extension, modification, or reversal of existing law. Id. at 384.

110 No. 93.2420, 1993 U.S. LEXIS 16199, at *22 (E.D. Pa. Oct. 28, 1993).
111 Id. at *21 (alteration in original) (quoting Matthews v. Freedman, 128 F.R.D. 194, 200

(E.D. Pa. 1989), affd, 919 F.2d 135 (3d Cir. 1990».
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authority has rested on discussion of that part ofRule 11 allowing
a "good faith argument for the extension, modification, or reversal
of existing law.,,112 That standard was included in part to satisfy
critics of Rule 11 who feared chilling advocacy, especially with
regard to an attorney's ability to put forth new or innovative
claims. Consistent with that concern, the courts that have
considered Rule 11 sanctions under this provision when an attorney
has failed to cite adverse authority have also expressed concerns
about chilling advocacy. Courts appear to be most sympathetic to
attorneys who make it clear that they are arguing for the exten
sion, modification, or reversal of existing law. Courts take this
approach despite the Advisory Committee comments to Rule 11
that labelling the argument in this way is not necessary to comply
with the standard.1l3 An attorney who, in his initial argument,
makes it appear that his contention is justified by existing law, but
later, on a hearing for Rule 11 sanctions, attempts to show that the
argument was really for the extension, modification, or reversal of
existing law is less likely to avoid sanctions.

For example, inDeSisto College, Inc. v. Line, the Eleventh Circuit
upheld the trial court's imposition of sanctions for, among other
things, taking a legal position that was "insupportable" under
applicable precedent, but that was supported by reference to
authority from the First and Third Circuits.1l4 The district court
found that the legal argument "could not have been conducted after
reasonable inquiry.,,1l5

The failure to inform the court of the absence of binding prece
dent in favor of the party's position was found to be a Rule 11
violation. The attorney's sanctionable conduct was his failure to
"even acknowledge" the existence ofbinding authority; the attorney
relied solely on law from other circuits.1l6 The court rejected the
sanctioned attorney's argument that Rule 11 was not violated;

112 As noted supra notes 68-72 and accompanying text, the 1993 nmendments changed
the standard to a "nonfrivolous argument for the extension, modification, or reversal of
existing law." The cases discussed in this Article are based on the pre.1993 version ofRule
II.

113 FED. R. CIV. P. 11 advisory committee's note.
m 888 F.2d 755, 761 (11th Cir. 1989), cert. denied, 495 U.S. 952 (1990).
115 Id. (quoting district court).
116Id. at 765.
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according to the attorney, the argument he advanced was "warrant
ed by existing law" because it was supported by the law of other
circuits.ll7 The court, noting that most rules of law exist some
where, held that the phrase "existing law" requires that the rule
"pertain in the jurisdiction in which the law is being asserted.,,118

In addition, the court held that, for a lawyer to avoid Rule 11
sanctions under this part of the rule, the lawyer making an
argument based on non-controlling precedent must inform the court
that the precedent is not the law in the jurisdiction in which the
argument was being made, but is the law in another jurisdiction
and that the law of the controlling jurisdiction should be extended
or modified.119 According to the court,

[c]ounsel had a duty to acknowledge at some point
... that the binding precedent of this Circuit disfa
vored Plaintiffs' position . . .. Then Counsel could
have in good faith requested the trial court to recog
nize the law [in the cases relied upon] because of the
alleged factual distinctions between the cases decided
in this Circuit and those of the instant case.120

The court held the imposition of sanctions warranted by the
attorney's conduct, which indicated either "an ignorance of [the]
law, and thus inadequate research" or an "intent to mislead the
trial court as to the present state of [binding] precedent," amount
ing to bad faith.121

Similarly, the Eleventh Circuit, while considering concerns of
chilling advocacy, affirmed the imposition of Rule 11 sanctions in
Hatteras of Lauderdale, Inc. v. Gemini Lady.122 The plaintiffs in
that case filed a claim in which they invoked federal maritime
jurisdiction. The district court found that the invocation of
jurisdiction ran contrary to precedent. l23 Although he could have

117 111. at 766.
118 111.
119Id.
120 111.
121 111.
122 853 F.2d 848 (11th eire 1988).
123 Id. at 849.
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argued that the plaintiffs' claim represented a good faith argument
for the extension ofexisting law, the plaintiffs' attorney failed to do
SO.124 The Eleventh Circuit held:

[T]his case exemplifies the type of situation Rule 11
was designed to prevent. . .. In a situation such as
this, it is counsel's responsibility to either refrain
from filing an action over which the federal court
obviously lacks jurisdiction, or come forth with a
good faith argument for the extension or modification
of the existing law. We conclude that the imposition
of sanctions was proper.125

Two years later, however, the Eleventh Circuit reversed a trial
court's imposition ofsanctions inDavis v. Carl, expressing concerns
about chilling advocacy.125 The appellants in that case had based
a claim on a construction of the Alabama teacher tenure law, citing
an earlier binding decision in which a different portion of-the
tenure law had been construed. According to the district court, the
claim was not supportable despite the earlier decision.l27 The
Eleventh Circuit, however, found that Rule 11 sanctions were not
warranted because appellants' claim was, "at worst, a good faith
argument for the extension of existing law.,,128 In reaching its
decision, the court noted that "[a]lthough we agree that counsel's
professionaljudgment and common sense should discourage certain
claims, in most cases we prefer that an attorney feel free to
exercise that judgment without fear of reprisals should his lawsuit
miscarry.,,129

Unlike those courts that have considered the application ofRule
11 to enforce a duty of candor without explicit reference to Model

~ [d. at 852.
125 [d.
125 906 F.2d 533 (11th Cir. 1990). The court noted that "Rule 11 [is not] intended to chill

innovative theories and vigorous advocacy that bring about vital and positive changes in the
law. • •• It does not mean the end ofdoctrinal development, novellegnl arguments, or cases
offirst impression." [d. at 538 (quoting Donaldson v. Clark, 819 F.2d 1551 (11th eir. 1987».

127 [d. at 535.
125 [d. at 538.
129 [d.
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Rule 3.3, the United States District Court for the Northern District
of Georgia discussed the overlap between the two rules in Lyle v.
Charlie Brown Flying Club, Inc. 130 In a motion for reconsidera
tion, the plaintiff in Lyle made a claim under a negligent entrust
ment theory that was contrary to controlling precedent.131 Al
though the plaintiff rested his argument on the dissenting opinion
in a controlling case, the brief in support of the negligent entrust
ment theory did not indicate that the argument was for the
extension or reversal of existing law.132 The court found that the
argument advanced in the brief violated both the Georgia version
of Model Rule 3.3 and Rule 11.133

In rejecting the attorney's argument that the brief really
contained an argument for the reversal or modification of existing
law, the court noted that, because the briefdid not mention directly
adverse controlling authority, it could not have been an argument
for the reversal or modification of that authority.134 Although it
was mindful of the need to avoid using Rule 11 in a way that chills
zealous advocacy, the court found Rule 11 sanctions warranted on
the facts. l35

The sanctions in Lyle may have been imposed in part because of
the attorney's attitude toward the duty of candor. The attorney
admitted at an evidentiary hearing that "he had never heard of[the
applicable rule] or any such requirement, and that he viewed
litigation as some type of 'game' in which, if the law was against
him but his opponent could not find it, that just meant that he was
a better player."136

Similarly, in Reed v. Iowa Marine & Repair Corp., a maritime
defamation case, the United States District Court for the Eastern
District of Louisiana found a violation of Rule 11.137 In that case,
the court found that plaintiff's counsel "had actual knowledge of
authority in this jurisdiction that questions the very existence of

130 112 F.R.D. 392 (N.D. Ga. 1986).
131Id. at 396-97.
132 Id. at 397.
133 Id. at 401.02.
134 Id. at 402.
135 Id. at 399.
138 Id. at 398.
137 No. 90-4971,1992 U.S. Diat. LEXIS 12875 (E.D. La. Aug. 17, 1992).
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[the plaintiffs] cause of action, and did not reveal it to the Court,
even when specifically directed to address that issue."I3S The
court found that the undisclosed authority did "not foreclose a
colorable argument for maritime defamation in this District."I39
Therefore, the court found the failure to cite the authority to be in
violation of Rule 11 even though it was not a violation of Model
Rule 3.3.

The Ninth Circuit also has dealt specifically with the overlap of
Model Rule 3.3 and Rule 11. Unlike other courts, however, it has
found Rule 11 to be an inappropriate tool for enforcing the ethical
duty of candor. In fact, the Ninth Circuit has been the most
consistent, and the most adamant, of those courts that have
rejected application of a Rule 11 analysis to violation of a duty of
candor to the court. In Golden Eagle Distributing Corp. v. Bur
roughs Corp., the Ninth Circuit reversed the imposition ofRule 11
sanctions by the district court, which had found that a movant for
summaryjudgment had violated both Rule 11 and the Model Rules
of Professional Conduct by failing to cite adverse authority.140
The district court gave two reasons for imposing sanctions. First,
the court found that the movant's argument was "misleading."141
The movant failed to point out that its argument was" (a good faith
argument for the extension ... of existing law;'" rather, the
argument appeared to be reflective of the law in the circuit at that
time.l42 Second, the district court imposed sanctions for the
movant's failure to cite three cases whose holdings were contrary
to the movant's position, a failure that the district court specifically
found violated Model Rule 3.3.143 The movant maintained that
the cases were not directly adverse to its position and, therefore,
not within the scope of Model Rule 3.3.144

In reversing the district court, the Ninth Circuit said that, as to
the first reason for sanctions, the district court "looked not to the
merits of the position originally taken by the plaintiff, but to the

lllS ld. at *2.
IS9 ld. at *3.
leO 801 F.2d 1531 (9th Cir. 1986), reu:g 103 F.R.D. 124 (N.D. CnL 1984).
141 103 F.R.n. at 128.
142 ld. at 126 (alteration original).
143 ld. at 129.
144 ld.
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manner in which the position was advocated."146 As to the second
basis for sanctions, the Ninth Circuit dealt explicitly with the
overlap between Model Rule 3.3 and Rule 11. For purposes of its
decision, the court assumed that the failure to cite the cases was
within the scope of Model Rule 3.3. The court framed the issue as
"whether Rule 11 requires the courts to enforce ethical standards
of advocacy beyond the terms of the Rule itself':146

With the district court's salutary admonitions
against misstatements of the law, failure to disclose
directly adverse authority, or omission of critical
facts, we have no quarrel. It is, however, with Rule
11 that we must deal. The district court's interpreta
tion of Rule 11 requires district courts to judge the
ethical propriety of lawyers' conduct with respect to
every piece ofpaper filed in federal court. This gives
us considerable pause.147

The court held that equating failure to cite directly adverse
authority with a violation of Rule 11 placed too great a burden on
both the lawyers and the COurt.148 According to the Ninth Circuit,
such an interpretation ofRule 11 would "blur the role ofjudge and
advocate" and charge the trial court with researching the law to
make sure that the parties had not failed to cite a relevant
case.149 In addition, it would be contrary to the nature of the
adversary system. The court stated,

[N]either Rule 11 nor any other rule imposes a
requirement that the lawyer, in addition to advocat
ing the cause ofhis client, step first into the shoes of
opposing counsel to find all potentially contrary
authority, and finally into the robes of the judge to
decide whether the authority is indeed contrary or
whether it is distinguishable. It is not in the nature

146 Golden Eagle Distrib. Corp. v. Burroughs Corp., 801 F.2d 1531, 1535 (9th Cir. 1986).
148 Id. at 1539.
147 Id.
148 Id. at 1542.
148 Id.
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ofour adversary system to require lawyers to demon
strate to the court that they have exhausted every
theory, both for and against their client.l50

1067

The Ninth Circuit's rejection of Rule 11 as a means of enforcing
a duty of candor to the court was not without controversy, even
among the members of the court. An en banc review of the panel
decision was sought and denied. However, a group of five judges
wrote an opinion dissenting from the denial ofa sua sponte request
for an en banc hearing.161 In that opinion, the dissenters charac
terized the Ninth Circuit opinion as "mistaken".162 According to
these judges, "[a]n argument in the teeth of uncited and undistin
guished contrary authority is not warranted by existing law. An
argument that does not mention directly-contrary authority is not
a good faith argument for its modification or reversal.,,163 The
dissenters criticized the Golden Eagle majority for framing the
issue in terms ofa conflict between zealous advocacy and a duty to
the court.1M Instead, according to the dissenting judges, "[n]o
conflict exists when a lawyer confines his advocacy by his duty to
the COurt."I66 That argument was supported by an analogy to Nix
v. Whiteside,l66 in which the United States Supreme Court held
that a lawyer should not assist his or her client in presenting
perjury.167

Mercury Service, Inc. v. Allied Bank of Texas l6S may be indica
tive of the frustration felt by some trial judges within the Ninth
Circuit due to their inability to use Rule 11 to enforce a duty of
candor toward the court. In that case, the trial judge, while noting
that it could not impose sanctions under Rule 11 for failure to cite
"substantial authority running contrary" to the defendant's position
because of Golden Eagle, commented tha:t such a failure is "not

Wl Id.
In Golden Eagle Distrib. Corp. v. Burroughs Corp., 809 F.2d 684 (9th Cir. 1987).
U2 Id. at 585.
153 Id. at 586.
154 Id.
155 Id. at 589.
158 475 U.S. 157 (1986).
151 809 F.2d at 589.
153 117 F.R.D. 147 (C.D. Cal. 1987).
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conduct appreciated by the district COurtS.,,169 Interestingly, the
court noted that it would be appropriate to impose sanctions
against a party or its lawyer for filing false or misleading affidavits
under the court's inherent sanctions powers.1GO Such an order,
according to the court, would be necessary "to maintain the
authority and dignity of the court.,,161

The Third Circuit similarly has rejected the application of this
prong ofRule 11 analysis to alleged violations ofthe duty ofcandor.
In Gaiardo v. Ethyl Corp., the court, expressed concerns about
chilling advocacy, in affirming a district court's refusal to impose
sanctions under both Rule 11 and 28 U.S.C. § 1927.162 The
attorney against whom sanctions were sought had advised the court
that he was attempting to expand an exception to the relevant
rule. l63 The court indicated that one reason for its refusal to
impose sanctions was that it had been advised of the attempt to
expand existing law and that imposing Rule 11 sanctions in such
a situation might "inhibit imaginative legal or factual approaches
to applicable law or to unduly harness good faith calls for reconsid
eration of settled doctrine.,,164 The court further stated that
"[rlesponsible, albeit adventuresome, lawyers must not be sanc
tioned in those circumstances, especially when they advise the
court of existing law and their considered decision to seek its
modification or reversal.,,165

The Third Circuit followed Gaiardio in Mary Ann Pensiero, Inc.
v. Lingle, in which it reversed a district court's imposition of Rule
11 sanctions. l66 The district court had imposed the sanctions
upon finding that a Sherman Act antitrust claim had been filed
without adequate legal basis.167 The sanctions in that case were
not imposed for failure to cite adverse authority; instead, the court
felt that sanctions were warranted because the claim was based on

169 Id. at 157.
160 Id. at 158.
161 Id.
162 835 F.2d 479 (3d Cir. 1987).
163 Id. at 481.
164 Id. at 483.
165 Id.
166 847 F.2d 90 (3d Cir. 1988).
167 Id. at 92.
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an argument that had no precedent to support it. ISS The type of
claim asserted by the plaintiffs had never been considered by the
appropriate appellate COurt. l69 The trial court found that such
conduct warranted Rule 11 sanctions because "plaintiff never
presented the ... claim as an attempt to extend existing law.,,17o
The court noted that it was mindful ofthe plaintiffs argument that
such a ruling "would merely chill an attorney's enthusiasm in
pursuing legal or factual theories."171 The Third Circuit charac
terized the district court's ruling as "read[ing] Rule 11 to impose an
obligation, a 'duty of candor,' directing counsel to label their
arguments as either supported by existing law, or contrary to
existing law but supported by a good faith attempt to extend or
modify the jurisprudence.,,172 The court cited Golden Eagle in
finding that Rule 11 sanctions were not warranted "merely for
failing to 'label' the argument advanced."173 The court did,
however, encourage proper labelling:

[T]his is not to suggest that prudent attorneys should
avoid alerting the court when the position they
advocate clearly departs from settled and controlling
legal precedent. Such argument identifications
might illuminate the thoroughness of the pre-filing
legal investigation. We decide here only that coun
sel's errors in identifying their approach do not
infringe on Rule 11.174

B. SANCTIONS UNDER FEDERAL RULE OF APPELLATE PROCEDURE 38

Although used less frequently than Rule 11, Federal Rule of
Appellate Procedure 38 has been used by some courts to enforce a
duty of candor. That rule provides: "If a court of appeals shall
determine that an appeal is frivolous, it may award just damages

168 ld. at 93.
lS Mary Ann Pensiero, Inc. v. Lingle, 115 F.R.D. 233, 239 (M.D. Pa. 1987).
170 leI.
171 leI.
l'I2 847 F.2d at 96.
1'13 leI.
174 leI.
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and single or double costs to the appellee."l75
In In re Hendrix, the Seventh Circuit discussed in detail a party's

duty to cite controlling authority that was not cited by the opposing
party.l76 The court found that the appellant could not have
succeeded on appeal unless the court overruled the omitted
authority. Therefore, not only was the appeal unsuccessful, but the
attorneys likely violated Rule 38 by filing a frivolous appeal:l77

Needless to say, the appellant [insurance company]
failed to make any argument for overruling [the
omitted case], for it failed even to cite the case. This
omission by [the appellant] disturbs us because
insurance companies are sophisticated enterprises in
legal matters, [the omitted case] was an insurance
case, and the law firm that handled this appeal for
[the appellant] is located in this circuit. The [appel
lee's] lawyer, a solo practitioner in a nonmetropolitan
area, is less seriously at fault for having failed to
discover [the omitted case]-and anyway his failure
could not have been a case of concealing adverse
authority, because [the case] supported his position.
At all events, by appealing in the face of dispositive
contrary authority without making arguments for
overruling it, [the appellant] filed a frivolous ap
peal.178

The court commented that, had the appellant cited the omitted
case and asked for it to be overruled, the appellant would not have

176 FED. R. APP. P. 38.
176 986 F.2d 195 (7th Cir. 1993). Although the court focused much ofits discussion on the

Rule 38 violation, it also found evidence of a Rule 11 violation. According to the court, a
failure to locate and cite the contrary authority would violate the Rule 11 requirement that
an argument be " 'well grounded in fact and ... warranted by existing law or a good faith
argument for the extension, modification, or reversal of existing law.''' [d. at 201 (quoting
Mays v. Chicago Sun-Times, 864 F.2d 134,139 (7th Cir. 1989».

177 [d. at 201. Although finding the party's conduct inappropriate, the court did not issue
sanctions in this opinion; rather, the opinion accompanied an order directing the appellants
to submit a briefshowing why they should not receive sanctions under both Federal Rule of
Appellate Procedure 38 and Federal Rule of Civil Procedure 11. [d.

176 [d. at 200.
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risked sanctions even though it still would have lost the appeal on
the merits:

The court does not ask whether the appeal might
have been nonfrivolous ifpresented differently, with
arguments and authorities to which the appellant in
fact never alluded. If the appeal is blocked by
authorities that the appellant ignored, the appellant
is sanctioned without inquiry into whether the
authorities ifacknowledged might have been contest
ed.179

The court noted that, even if the appellant had been able to
contest the adverse authority, its failure to even discuss that
authority rendered the appeal frivolous. lEO Rule 38 sanctions
were warranted because, in addition to filing a frivolous appeal, the
attorney's knowing concealment of adverse authority would give
rise to "[t]he inference ... that it had filed the appeal for purposes
of delay, which would be an abuse of process ...."181

Similarly, inKatris v. Immigration & Naturalization Service, the
Second Circuit imposed sanctions under Rule 38 for failure to cite
adverse authority.182 In the case that was not cited, the sanc
tioned attorney had represented one of the parties.l83 According
to the court, "[t]he only reasons advanced by counsel for his
omissions were that these decisions were adverse to his position
here and that he did not agree with them.,,184 The court based its
sanction on the attorney's role as officer of the court and specifical
ly stated that the attorney's conduct was "not within the proper
bounds of zealous representation.,,185

179 ld. at 200-01.
180 ld. at 201.
1811d.
182 562 F.2d 866 (2d Cir. 1977). This case was decided before the 1983 amendments to

Rule 11. The court also imposed sanctions under 42 U.S.C. § 1912. ld. at 870.
183 ld. at 869.
184 ld.
l8S ld. at 870.
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IV. CONCLUSION

[Vol. 29:1035

The narrow definition of the duty of candor in the Model Rules
is being displaced by judges who impose sanctions against attor
neys who fail to cite adverse authority. The cases illustrate that
courts do one of two things when they impose sanctions. Some use
sanctions not to enlarge the scope of the duty of candor set out in
the ethical rules, but to align conduct that violates the sanctions
provisions with the ethical definition of the duty of candor. Those
decisions indicate that courts will use sanctions to enforce the duty
of candor that, for whatever reason, is not enforced through the
grievance process.

It is entirely appropriate for courts to enforce the duty of candor
in this way. Otherwise, as experience has shown, it will not be
enforced. Lawyer disciplinary processes are complaint driven.
When a lawyer fails to cite directly controlling adverse authority,
no one is likely to complain. The other side either does not know
about the authority or has chosen to avoid informing the court of
the authority. Moreover, even if a complaint is filed, state
disciplinary bodies simply have too many cases to handle, including
arguably more serious ones involving attorney misconduct toward
the client.186

Rather than enforcing a duty ofcandor that is parallel to that set
out in Model Rule 3.3, other courts enforce a broader duty. Their
doing so indicates dissatisfaction with the Model Rules' resolution
of the conflict between advocacy and candor. Just as it is appropri
ate for courts to enforce the duty to cite directly controlling adverse
authority, it is also appropriate for courts to interpret the duty of
candor more broadly than it is interpreted by the ethics rules. It
has become increasingly clear in recent years that courts have the
authority to control attorney behavior in matters pending before
them. Deciding the parameters of appropriate attorney behavior
requires defining an attorney's duty of candor toward the court.

Professionalism creeds, with their emphasis on duty to the
system over duty to the client, are a parallel development to courts'
willingness to use sanctions to enforce a duty ofcandor. The creeds
include no enforcement mechanism, and courts have not relied

188 For example, complaints of theft from the client or complete neglect of a client's case.
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upon them in imposing sanctions for a failure to cite adverse
authority. However, to the extent that the debate over the
appropriateness of professionalism creeds divides along bar/judici
ary lines, that debate offers additional support that judges and the
bar take different views about whether the lawyer's role as an
advocate or as an officer of the court comes first.

Because judges are increasingly willing to enforce a duty of
candor, whether coextensive with that set out in ethics rules or a
broader duty, lawyers who have ignored the ethical obligation to
cite adverse authority because of the low risk of enforcement can
no longer do so. Lawyers had better beware; they must now "stop
and 100k"187 when deciding the scope of their obligation to cite
adverse authority.

187 FED. R. elV. P. 11 advisory committee's note.
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