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WE NEVER PROMISED You A ROSE GARDEN

TIMOTHY W. FLOYO*

Sometimes it's hard to be a lawyer.1 Public hostility and antipa
thy toward lawyers seem to increase every year. Civility and courtesy
within the profession have eroded. The economics of law practice
have made it much tougher to make a living than it used to be. New
lawyers graduate from law school unprepared to assume their profes
sional responsibilities, but they do not receive mentoring from more
senior colleagues to help bridge the gap. No wonder lawyers rank at
or near the top of all professions in the incidence of depression and
other mental illness, and of alcohol and other substance abuse. Many
new lawyers I know seem, in the words of Garth Brooks, "much too
young to feel this damn 0Id.,,2

These problems are serious, and more should be done by the law
schools and the profession to address them. But even if all the
problems listed above disappeared, lawyering would still be difficult.
That is because lawyers face moral difficulties unlike any other profes
sion or occupation.

Some of our ethical problems stem from fundamental moral con
flicts that cannot be easily resolved. The issue of liability to nonclients
uncovers some unavoidable moral tensions in the lawyer's role. The
articles in this symposium shine a spotlight on some of those moral
difficulties.

The fact that the moral tensions are unavoidable does not mean
that we cannot do anything constructive about it. Our first task in this
difficult moral terrain is to see the problem clearly. Seeing clearly and

• Professor of Law, Texas Tech University School of Law. B.A. 1977, M.A. 1977,
Emory University; J.D. 1980, University of Georgia.

1. For those not familiar with great music, that is a paraphrase of the opening lines of
Tammy Wynette's classic song "Stand by Your Man." TAMMY WYNETTE, Stand by Your
Man (Epic Records 1968). Now, I don't mean to endorse the "message" of that song. I do
intend to evoke something of the poignancy of the way her incomparable voice emphasizes
the words "hard" and "woman" in that line.

(Now that I think about it, substituting "lawyer" for "woman" would not resonate .
nearly so powerfully.)

2. GARTH BROOKS, Much Too Young (to Feel this Damn Old), on GARTH BROOKS .
(Liberty Records 1993).
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thinking clearly are essential for taking the best actions that we can.
Thus, although the difficulties in this area are unavoidable (for rea
sons that I discuss below), the authors in this symposium perform a
valuable service in elucidating the issues surrounding liability to
nonclients.

In a famous article criticizing lawyers' ethics, Richard Wasser
strom accused lawyers of inhabiting a "simplified moral world," in
that they were prone to ignore the difficult moral questions of prac
tice.3 It is true that we all have a tendency to deceive ourselves. In
the words of Stuart Smalley, "de Nile ain't just a river in Egypt."4
Ignoring duties to nonclients may be one example of denial. In point
ing to duties owed to nonclients, the authors in this Symposium do not
allow lawyers the comfort of such a simplified moral universe.

***
Duties to nonclients would likely seem a reasonable, even obvi

ous, tenet to most non-lawyer observers of the American legal system.
The moral ideals of almost everyone in American society have been
profoundly shaped by Enlightenment liberalism, or by the moral tra
ditions of Judaism and Christianity (and probably in most cases by
both). Although most Americans could not define Kant's categorical
imperative, they believe in it. That is, we believe we must universalize
our moral obligations for them to be truly legitimate; moral obliga
tions should be based upon reason rather than accidental relationships
of kin or traditional role. The religious education of most Americans
reinforces this viewpoint. The Torah contains many injunctions to
treat aliens with kindness and generosity.s The most widely known of
Jesus' parables, that of the Good Samaritan, teaches that obligations
to fellow human beings are not dependent upon a prior relationship or
upon identity of race or religion.6 Lawyers presumably share these
views when they enter the profession.

Yet, moral obligations to nonclients cause lawyers legitimate
moral uneasiness. Lawyers' professional identity is defined in part by
their place in an adversary system of justice, and their professional
training and experience repeatedly emphasize that their paramount
ethical duty is loyalty to their clients. Our ethical obligations are de-

3. Richard Wasserstrom, Lawyers as Professionals: Some Moral Issues, 5 HUM. RTS.
Q. 1, 2 (1975).

4. Or as Pam Tillis sings, "Call me Cleopatra 'cause I'm the Queen of Denial." PAM
TILLIS, Cleopatra, Queen of Denial, on HOMEWARD LoOKING ANGEL (Arista Records
1992).

5. See, e.g., Leviticus 19:10; Deuteronomy 10:18-19.
6. Luke 10:25-37.
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fined primarily in terms of duties to clients: we must be loyal to clients
and cannot undertake any obligation that conflicts with that obliga
tion; and, we must keep all our clients' communications confidential,
even if revealing confidences could help or prevent harm to someone
other than the client. Indeed, the zealous advocate cannot be con
cerned with harm caused to nonclients. The most zealous advocates
for zealous advocacy still quote. from the famous speech of Lord
Brougham in Queen Caroline's case:

An advocate, in the discharge of his duty, knows but one person
in the whole world, and that person is his client. To save that
client by all means and expedients, and at all hazards and costs
to other persons, and, amongst them, to himself, is his first and
only duty; and in performing this duty he must not regard the
alarm, the torments, the destruction which he may bring upon
others.7

On the other hand, it would not be fair to say that lawyers have
radically different moral sensibilities from society at large. Although
Americans share a general sense of moral obligation to society at
large, they value loyalty. In fact, emphasis on client loyalty resonates
well with the moral sensibilities lawyers bring with them to practice.
The personal courage of John Adams in defending the British soldiers,
or of Atticus Finch in defending Tom Robinson, without regard to
their own self-interest, are morally inspiring stories, and not just to
lawyers. Most Americans believe that loyalty is a virtue. We all have
special relationships that impose special obligations upon us, from re
lationships as personal as the marriage covenant, to the patriot's duty
of loyalty to country. We do not have moral difficulty in preferring
the interests of our spouse or other family members over all others;
and, most Americans think it is right to prefer the interests of their
countrymen over citizens of another country with which we are at war.

There is much to be said, morally speaking, for emphasizing loy
alty to clients as the principal lawyer virtue. Putting self-interest aside·
and standing up for another who stands in need of help is a high call
ing. In a time when selfishness and greed are rampant, it is inspiring
to see someone put her own interests aside and commit herself to
someone who needs help.s .

7. 2 'll"ial of Queen Caroline 8 (J. Nightendale ed. 1821).
8. Unfortunately, lawyers do not do this enough. Most disciplinary cases against

lawyers are brought by clients who believe their lawyer has neglected them and their case.
Many clients complain that lawyers are committed to them only when it serves the lawyer'S
financial interest.
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The tension between a moral duty to everyone and the primacy of
client loyalty has resulted in increasing criticism of the traditional
legal ethic of client loyalty. Many legal ethics writers have empha
sized that the lawyer's moral obligations do not begin and end with
serving the client's interest. Richard Wasserstrom, in the article re
ferred to above, accused lawyers of ignoring the harm they do to
others on behalf of their clients.9 David Luban has written persua
sively that much of the harm lawyers attempt to justify in the name of
client loyalty (or what he calls the "adversarial ethic") cannot with
stand moral scrutiny.lO Within the practicing bar, the professionalism
movement is in large part a reaction to "Rambo" litigation; the pro
fessionalism creeds emphasize the lawyer's obligations to nonclients
such as judges and other lawyers. ll

Nonetheless, the ethic of zealous advocacy and client loyalty have
many defenders in the practicing bar and in legal academia,12 This
debate over the morality of client loyalty is far from resolved among
the commentators. I believe it remains unresolved even in the minds
of most practitioners.

It has not been resolved because both sides are right. That is,
there are powerful moral reasons for placing loyalty to clients first,
but also for avoiding harm to nonclients. The moral tension here is
inherent and unavoidable. For lawyers, loyalty to clients is crucial; but
lawyers also have moral responsibilities to others. The trick is in bal
ancing these sometimes competing moral ideals.

***
. This fundamental moral conflict I have described, between loy

aity to persons in a special relationship to us and our general moral
obligation to everyone, is reflected in the doctrine of privity and its
exceptions. Despite the recent criticism of privity, there is a strong
moral reason for not holding lawyers liable to nonclients. If we wish
to emphasize and enforce lawyers' obligations to clients, i.e., to remain
loyal to clients, to keep their confidences-there is good reason to
insulate lawyers from possible liability to nonclients. Indeed, some
times clients are harmed because their lawyers are not sufficiently
loyal to their clients.

On the other hand, there are clearly occasions when lawyers
ought to be held liable for harm caused to nonclients. Thus, the courts

9. See generally Wasserstrom, supra note 3 (criticizing lawyer's ethics).
10. DAVID LUBAN, LAWYERS AND JUSTICE 31-43 (1988).
11. See, e.g., Texas Lawyers' Creed-A Mandate for Professionalism 497 (1989).
12. Perhaps most notable being Monroe Freedman. See MONROE H. FREEDMAN, UN

DERSTANDING LAWYERS' ETHICS 66-76 (1990).
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have steadily created exceptions to the doctrine of privity. Those gen
eral developments are ably described in the articles by Geoffrey Haz
ard and Ronald Mallen. I3 More particular instances of privity
exceptions are described by John Price (estate planning) and Edward
Carr (attorney opinion letters).14 In each of the areas where excep
tions to privity have been recognized, there are identifiable moral rea
sons why the attorney should not be insulated from liability to the
nonclients. Most commonly, these situations involve intended benefi
ciaries of an attorney-client relationship or parties who justifiably and
foreseeably rely on a lawyer's statements and representations.

Professor Bauman is concerned with unwise economic effects of
abandoning the privity requirement.Is He e~phasizes freedom of
contract concerns. It seems clear to me, however, that reasons of jus
tice and fairness, rather than economic efficiency, explain the courts'
creation of exceptions to the privity requirement. In many of the
cases where courts have expanded liability beyond privity, the obvious
injustice of holding the lawyer not liable readily explains the holding
of the court.

Because our primary ethical task is to see the situation clearly,
Professor Hazard has performed an extremely valuable service. First,
he is clearly correct that an emphasis on litigation warps the general
rules. Our "one-size-fits-all" rules of ethics no longer make sense.
Rules divorced from context can lead to unjust results. It does make
sense to distinguish between litigation and transactions. Because of
the adversarial nature of litigation, there are excellent reasons that
lawyers in litigation should not have to be concerned about liability to
their adversaries. It is also obvious, however, that in some transac
tions, lawyers ought to be responsible to persons other than their
clients.

That, of course, is why courts have created exceptions to the blan
ket rule of immunity of lawyers to nonclients. But deciding such mat
ters entirely on an ad hoc basis poses real perils for lawyers. Although
the absolute rule of non-liability must give way, lawyers need some
guidance and predictability as to when they may be liable to non-

13. Geoffrey C. Hazard, Jr., The Privity Requirement Reconsidered, 37 S. TEX. L.
REv. 967, 984-88 (1996); Ronald E. Mallen, Duty to Nonclients: Exploring the Boundaries,
37 S. TEx. L. REv. 1147 (1996).

14. Edward A. Carr, Attorney Opinion Letters: Model Rule 2.3 and the Texas Experi
ence, 37 S. TEx. L. REv. 1127 (1996); John R. Price, Duties of Estate Planning to Non
clients: Identifying, Anticipating, and Avoiding the Problems, 37 S. TEx. L. REv. 1063
(1996).

15. See generally John H. Bauman, A Sense of Duty: Regulation of Lawyer Responsi
bility to Third Parties by the Tort System, 37 S. TEX. L. REv. 995 (1996).
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clients. Professor Hazard's proposed rules for liability to nonclients,
applicable to transaction lawyers and based on recognized principles
of agency law, make a world of sense.16 His proposal should work
very well in bringing clarity and predictability to an area otherwise
fraught with peril for lawyers. ' ' , "

A different kind of moral difficulty is revealed when we examine
the representation of organizations. ABA Model Rule 1.13 tells law
yers that when they represent an organization. the client is the organi
zation.17 At first blush, this seems to be a truism. What is significant
is that Rule 1.13 really means that the lawyer for an organization does
not thereby represent any of the human beings who work for the or
ganization. The client-to whom the lawyer owes his loyalty-is an
abstraction.

Of course, in representing an organization, a lawyer necessarily
counsels and takes instruction from the human beings who work for
the organization-in the terminology of the Model Rules, the "con
stituents" of the organization. Ms. Pansky gives excellent advice when
she emphasizes that the paramount obligation of the organization's
attorney is "to identify the client." As she points out, that can be a
difficult legal question.18 With individual clients, it is not especially
difficult to see when the client's interests stop and nonclients' begin;
even if the interests are consistent, they are usually distinct. The law
yer may not easily resolve the tension between different duties, but
she will recognize that the duties are different. If the client is an or
ganization, however, the lawyer runs the risk of not even recognizing
distinct duties.

But, in addition to tough legal issues, there are also tough moral
issues lurking here. There is a very good chance of a conflict between
professional duty and personally felt obligation. The moral difficulty
here arises from the fact that the constituents reasonably assume that
the lawyer with whom they deal will be loyal to them-that the lawyer
will keep confidences, will not act contrary to the constituents' inter-

16. Hazard, supra note 13, at 969-70.
17, MODEL RULES OF PROFESSIONAL CoNDuer Rule 1.13 (1995).
18, See Ellen A. Pansky, Between an Ethical Rock and a Hard Place: Balancing Duties

to the Organizational Client and its Constituents, 37 S, TEX. L. REv, 1167, 1169 (1996).
Similarly, Professor Pearce also helps organization lawyers when he points out the overlap
of substantive law and the rules of ethics in determining the duties owed to organizations
and their constituents. See Russell Pearce, The Union Lawyer's Obligation to Bargaining
Unit Members: A Case Study ofInterdependence of Legal Ethics and Substantive Law, 37 S.
TEX. L. REv. 1095, 1098-1117 (1996). Lawyers tend to neglect one or the other when
determining their own conduct. Obviously, lawyers must be aware of both substantive law
and rules of conduct. And, of course, it is especially difficult. when the two conflict.
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ests, etc. And so long as a constituent's interests are consistent with
those of the organization, that assumption will likely be validated.
Rule 1.13 does allow the attorney to represent a constituent, so long
as the constituent's interests are consistent with those of the organiza
tion.19 Under the approach embodied in Rule 1.13, the lawyer and the
constituent are co-agents of a common principal, and both of them are
bound to act in their principal's best interests.

In the everyday world of representing organizations, it is proba
bly an acceptable operating presumption that constituents of the or
ganization do act in the organization's best interest. But, the lawyer
must be constantly vigilant to make sure this is in fact the case. For an
individual client, the lawyer need not be so concerned; it is ordinarily
unduly paternalistic for a lawyer to continually second guess whether
an individual is acting in her own best interests. The organization law
yer, however, can never forget that the individual she is dealing with is
not the client.

Indeed, the lawyer has a duty to determine when the organiza
tion's interest may be adverse to the constituent. When that is the
case, comments 8 and 9 to Rule 1.13 suggest the lawyer give a so
called "Miranda" warning to the constituent that the lawyer does not
represent the constituent, and that the constituent may wish to obtain
independent representation.20 On a personal level, this can be quite
difficult. People the lawyer regularly works with, who generally work
together in a common enterprise, must be warned that the lawyer will
not necessarily be loyal.

This difficulty is exacerbated when the lawyer serves as in-house
counsel. When your employer is also your client, it is even tougher to
separate the constituents from the organization. Rule 1.13 requires
extraordinary independence from lawyers, especially those who work
full-time for one organization. In that case, there are other constitu
ents of the organization who have the right to terminate the lawyer.
Discerning when one's supervisors are not acting in the organization's
best interests requires an uncommon measure of good judgment and
moral courage by the lawyer.

***
Lawyers regularly face daunting moral issues. Among them, is

sues of liability to nonclients raise some of the thorniest. This sympo
sium deserves credit for helping lawyers through some of those

19. MODEL RULES OF PROFESSIONAL CONDuer Rule 1.13 (1995).
20. MODEL RULES OF PROFESSIONAL CONDuer Rule 1.13 cmts. 8 & 9 (1995).
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thickets, and for suggesting better ways for courts to resolve some of
these issues.

When lawyers are greedy, selfish, or lazy, they deserve all of the
criticism they get. But many criticisms of lawyers are a bit unfair. We
should recognize that we ask a lot of lawyers.21 Good lawyers often
must deal with conflicts of fundamental moral principles, and they
sometimes must put aside personal friendships or self-interest to do
their professional duty.

I am not suggesting that it is unfair to ask that of lawyers. I am
suggesting that we should recognize how much we are asking. Per
haps Mary-Chapin Carpenter has it about right: "It's too much to ex
pect, but it's not too much to ask."22

21. I'm not suggesting that lawyers should whine to the public about how tough their
job is. The response we should expect is, in the words of Travis Tritt, "Here's a quarter, caU
someone who cares." TRAVIS TRITI, Here's a Quarter (Call Someone Who Cares) on IT's
ALL ABOUT TO CHANGE (Warner Bros. Records 1991).

22. MARy-CHAPIN CARPENTER, Not Too Much To Ask, on COME ON, COME ON
(Columbia Records 1992).


