THE 1970 CLEAN AIR AMENDMENTS:
FEDERALISM IN ACTION OR INACTION?
Bruce M. Kramer*
The Clean Air Act, as it now stands, is a pioneering document that
reflects tremendous credit on the skill, wisdom and foresight of its
draftsmen. However, as a pioneering document, it incorporates
many previously untested provisions. I

1.

THE

1970

CLEAN AIR AMENDMENTS AND ITS PREDECESSORS

The above statement, made some 2V2 years after the passage
of the 1970 Clean Air Amendments 2 (1970 Amendments) is still true
today as the judiciary, industry, and federal, state, and local governments attempt to resolve some of the problems raised by those
"untested provisions." Nowhere are the problems more real, more
important, and more in a state of flux and confusion than in the
areas of the dual federal-state enforcement procedure and the dual
federal-state review process for the granting of variances from the
approved state implementation plans. In these two areas, the 1970
Amendments' mandate to clean the air has raised many as yet
unsolved problems which the draftsmen of the act could not have
envisioned.
Both the enforcement procedure and the variance-gr,anting process are key parts of the over-all effort to eliminate the harmful
effects of air pollutant emissions that endanger the public health.
Both processes are vital to the effectiveness of the 1970 Amendments. In the present confused condition of both of these procedures, the fight to save our most precious resource, clean air, is
being prolonged unnecessarily. 3
• Visiting Assistant Professor of Law, Texas Tech University; B.A., University of California at Los Angeles, 1968; J.D., 1972.
A revised version of this article has been submitted in partial fulfillment of the requirements for an LL.M. degree at the University of Illinois, College of Law.
1. Stern, Strengthening the Clean Air Act, Proceedings, The National Conference on
the Clean Air Act, 16-17 (1973) [hereinafter cited as Proceedings].
For a similar opinion, see Baum, The Federal Program for Air Quality, 5 NAT. REs. LAW
165 (1973) where the author states, " . . . they [Congress] wrote into law a bill that in many
respects, is very difficult to enforce and very difficult to comply with." [d. at 166.
2. Clean Air Amendments, 42 U.S.C. §§ 1857-58a (1970).
3. The fluctuating and confused status of the dual enforcement and variance procedures
is not the only factor either causing delay or attempting to prolong the fight. It is only one of
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This article will discuss the various ways the actors in the scenario have attempted to interpret, construe, and apply the enforcement and variance mechanisms created by this pioneering effort.
The article will consider in depth only that part of the Clean Air Act
that deals with stationary sources, and more specifically that portion dealing with federal enforcement of state implementation
plans. It will not deal with the problems raised by the mobile source
regulatory scheme. 4
The federal role in the enforcement aspect of air pollution control has been changed dramatically by the 1970 Amendments. Federal participation in what will be called a supervisory or approval
role, is basically a new addition to the regulatory scheme. This
supervisory role encompasses the federal government's newlyappointed powers to approve, disapprove, and promulgate state regulations and variances dealing with the air pollution abatement
program. An understanding of what Congress intended to accomplish by the 1970 Amendments cannot be complete without a detailed examination of what preceded it.
Dissatisfaction with the results of the earlier federal statutory
scheme was clearly a primary cause in the eventual passage of the
1970 Amendments. 5 This dissatisfaction also caused Congress to
turn to innovative measures, with a strong dose of federal activism,
when it developed the 1970 Amendments. Additionally, it is this
growth of federal involvement in the field of air pollution control
that has both strengthened and weakened the over-all clean-up effort. 6
many; the energy crisis is another. See, e.g., the amendments offered by the Nixon Administration to the Clean Air Act. 4 BNA ENV. RPrR. 2004 (1974). See also 5 BNA ENv. RPrR. 7677 (1974).
4. The regulation of mobile sources, i.e. automobiles, has basically been pre-empted by
the federal government. 42 U.S.C. §§ 1857f-6a (1970).
5. See, e.g., Hearings on S. 3229, S. 3466 and S. 3546 before the Subcomm. on Air and
Water Pollution of the Senate Comm. on Public Works, 91st Cong., 2d Sess., pt. 4, at 123032 (1970) (Remarks of Senator Charles Goodell (N.Y.» [hpreinafter cited as Senate
Hearings); Hearings on Air Pollution Control and Solid Waste Recycling before the Subcomm. on Public Health and Welfare of the House Comm. on Interstate and Foreign
Commerce, 91st Cong., 1st & 2d Sess., pt. I, at 3 (1970) (testimony of Rep. Kenneth Hechler
(W. Va.» [hereinafter cited as House Hearings].
6. For general discussions of the growth of the federal role in air pollution control prior
to 1970, see Edelman, Air Pollution Abatement Under the Clean Air Act, 10 ARIZ. L. REV. 30
(1968) [hereinafter cited as Edelman, Air Pollution Abatement]; Stevens, Air Pollution and
the Federal System: Responses to Felt Necessities, 22 HAST. L.J. 661, 668-70 (1971)
[hereinafter cited as Stevens, Responses to Felt Necessities]; Trumbull, Federal Control of
Stationary Source Air Pollution, 2 ECOLOGY L.Q. 283 (1972) [hereinafter cited as Trumbull].
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Pre-1970 Federal Enforcement and Supervisory Efforts

Early Attempts

The federal government's first major role in the regulation, control, and abatement of air pollution came in 1955 with the passage
of the Air Pollution Act of 1955 7 (1955 Act). The federal purpose was
merely to act as a financer of research projects dealing with the
causes and effects of air pollution. s The floor debates and House and
Senate Reports clearly indicated that the primary responsibility for
the control of air pollution remained a function of state and local
governments. 9 No provisions for either federal enforcement or supervision of air pollution regulations were included in the 1955 Act. The
1955 Act also contained the first of many congressional pronouncements on the primacy of the state and local role in the control of
air pollution. 10
The federal role as financer of research projects in the field of
air pollution continued through 1963. In the interim the notion that
air pollution was a truly national and not merely a local problem
began to grow. In the 1959 debates that accompanied the extension
of the 1955 Act, both Senator Thomas Kuchel and Representative
Oren Harris talked about air pollution as a serious national problemY The primary responsibility for air pollution control, however,
continued to rest with state and local authorities.
An exception to this policy of federal deference to state control
surfaced even in this nascent period. In 1960 the Motor Vehicle
Exhaust Study Act l2 was passed, and its legislative history depicts
a strong thrust toward federal control of pollution caused by motor
vehicles. 13 Nonetheless, even in the field of mobile source regula7. Air Pollution Control Act of 1955, ch. 360, 69 Stat. 322 .
8. See, e.g., S. REP. No. 389, 84th Cong., 1st Sess. 1 (1955); H.R. REp. No. 968, 84th
Cong., 1st Sess. 1-3 (1955) [hereinafter cited as H.R. REP. No. 968]. See also Comment, A
History of Federal Air Pollution Control, 30 OHIO ST. L.J. 516, 519-20 (1969) [hereinafter
cited as Comment, Federal Air Pollution Control].
9. See material cited in note 8 supra. See also 101 CONGo REc. 9923 (1955) (remarks of
Representative Priest); 101 CONGo REc. 9985 (1955) (remarks of Senator Kuchel).
10. Air Pollution Control Act of 1955, ch. 360, 69 Stat. 322. See also H.R. REP. No.
968, supra note 8, at 2.
11. 105 CONGo REc. 17584-85 (1959) (remarks of Representative Harris); 105 CONGo REc.
18733 (1959) (remarks of Senator Kuchel).
12. Motor Vehicle Exhaust Study Act of 1960, Pub. L. No. 86-493, 74 Stat. 1625 .
13. See H.R. REp. No. 814, 86th Cong., 1st Sess. 1-2, 8-9 (1959). See also 105 CONGo REc.
16074-76 (1960) (remarks of Representatives Roberts and Schneck) and proposed bills, H.R.
1346, 86th Cong., 1st Sess. (1959) and H.R. 1297, 86th Cong., 1st Sess. (1959), both of which
called for federal laws prohibiting sales of motor vehicles that were found to be dangerous to
human health.
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tions, federal involvement was still limited to bankrolling research
efforts to discover the nature of the air pollution problem.
The Clean Air Act of 1963 14 was the culmination of a 2-year long
congressional battle. Statutory proposals, originally introduced in
1961,15 for the first time placed the federal government in the position of both a potential enforcer of air pollution regulations and a
mediator or conciliator in the resolution of interstate air pollution
problems. These proposals called for the Surgeon-General to act as
an investigator and mediator in two situations: if there was a request by state or local authorities to so act, or ifthere was an interstate air pollution problem that was a threat to public health. 16
Federal involvement was couched in dainty terms, even though the
Kennedy Adminstration favored a strong federal roleY This tactic
was chosen because of the continued vitality of the state responsibility doctrine,18 a vitality evidenced by the House of Representatives'
unwillingness to go along with this limited version of increased federal involvement. The Senate eventually acquiesced and passed
another extension of the 1955 Act that merely maintained the federal role as financer of air pollution research projects.u
Nonetheless, under the sponsorship of Senators Edmund
Muskie and Thomas Kuchel and Representative Kenneth Roberts,
a new propo~al was introduced in 1963 which eventually became the
Clean Air Act. In the words of Senator Muskie, who was, and still
is, an ardent supporter of air pollution legislation:
The philosophy of the Clean Air Act of 1963 was to encourage state,
regional and local programs to control and abate pollution, while
spelling out the authority of the national government to step into
interstate situations with effective enforcement authority.20
14.

Clean Air Act of 1963, Pub. L. No. 88-206, 77 Stat. 392 (codified at 42 U.S.C.

§§ 1857-571 (1964)).

15. S. 455, 87th Cong., 1st Sess. (1961); H.R. 10519, 87th Cong., 2d Sess. (1963).
16. S. REp. No. 1083, 87th Cong., 1st Sess. 2-6 (1961); H.R. REp. No. 2265, 87th Cong.,
2d Sess. 5-6, 10-13 (1962) [hereinafter cited as H.R. REp. No. 2265].
17. Letters to HOUl~e Comm. on Interstate and Foreign Commerce from members of the
Kennedy Administration as published in H.R. REp. No. 2265, supra note 16 at 6-15. See also
statement of Senator Kuchel (Calif.), sponsor of the bill, in which he said, " . . . air pollution
is a grave national problem. The Federal Government has had a responsibility in this field
. . . to use its power and might to help stamp out air pollution ... " and then added,
"[t]here is nothing in this bill which would transgress on the jurisdiction, rights and powers
of states and other non-federal agencies of government." 107 CONGo REc. 20417 (1961).
18. H.R. REp. No. 2265, supra note 16.
19. Act of Oct. 9,1962, Pub. L. No. 87-761,76 Stat. 760 .
20. Muskie, The Role of the Federal Government in Air Pollution Control, 10 ARIZ. L.
REv. 17, 18 (1968) [hereinafter cited as Muskie].
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If "effective" federal enforcement authority was the goal, it cer-

tainly was not the result.
The Clean Air Act of 1963, in its final version, represented a
compromise between those who desired a strong federal presence in
the enforcement field and those who supported the doctrine of primary state and local responsibility.21 For the first time in the field
of air pollution control, federal involvement in enforcement actions
was mandated in three specific, but limited, situations. 22 The first
would occur when notice had been received from a governor or other
designated local official that an interstate air pollution problem had
arisen. In this situation, Congress sought to remedy the problem
caused when the emitters and receptors were in two different
states,23 making enforcement by the receptor state impossible because it lacked the power to act in the emitting state. The second
instance was also triggered by a state or local request and involved
solely intrastate pollution. 24 The third situation needed no local
stimulus. If, after consultation with appropriate state officers, the
Secretary of Health, Education and Welfare (HEW) had reason to
believe that interstate air pollution was endangering public health
in the receptor state, he had the power to initiate the abatement
proceedings. 25 Federal enforcement was severely restricted because
in two of the three situations mentioned above, the federal role was
predicated and conditioned upon receiving a gubernatorial request
to act. This request would be subject to a myriad of local political
pressures which militated against its use. Only in the third situation
when serious interstate air pollution was involved could the federal
role become an active primary one.
21. The original House version, H.R. 6518, 88th Cong., 1st Sess. (1963), contained a
provision (§ 5(f) that no suit could be brought by the Federal Department of Justice without
the Governor first certifying to the Secretary of Health, Education and Welfare that the
public health and welfare of his citizens were being endangered. See also H.R. REP. No. 508,
88th Cong., 1st Sess. 8-9 (1963) [hereinafter cited as H.R. REp. No. 508] for a strong statement supporting the doctrine of primary state and local responsibility in air pollution control.
This proviso was removed by the Conference Committee. H.R. REp. No. 1003, 88th Cong.,
1st Sess. 15(1963) [hereinafter cited as H.R. REp. No. 1003]. This obviously strengthened
the potential federal role in enforcement action. H.R. 6518, as originally proposed, did not
require consultation with state officials in cases of interstate air pollution, but that requirement was later added to that section in the conference report. H.R. REp. No. 1003, supra
at 14-15. For a general discussion ofthe legislative history see Comment, Federal Air Pollution
Control, supra note 8, at 519-26.
22. Clean Air Act of 1963, Pub. L. No. 88-206, § 5(c)(1)(A-C), 77 Stat. 392, 396-97 .
23. [d. at § 5(c)(1)(A), 77 Stat. at 396.
24. [d. at § 5(c)(1)(B), 77 Stat. at 396.
25. [d. at § 5(c)(1)(C), 77 Stat. at 396.
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Although this brought the federal government into the enforcement picture, it did so by incorporating the conference system for
pollution abatement that first appeared in the earlier Federal Water
Pollution Control Act with subsequent amendments. 28 This procedure provided that HEW would call a conference of state and local
air pollution control agencies under any of the situations described
above. 27 This conference of governmental officials could include the
alleged polluters, but it was not required to. A minimum of 3-weeks
notice was required prior to the calling of the conference. 28 The
conference was to be informal in nature and often focused on trying
to determine the source of pollution. 29 After the conferees heard the
evidence, the participants usually submitted recommendations to
the Secretary. The Secretary was then under a legislative mandate
to prepare a summary of the conference with recommendations, if
any, for abatement. 30 If recommendations were issued, the minimum time period allowed for compliance was 6 months. If after this
waiting period, the Secretary was still dissatisfied, he could then
call a public hearing. This required another 3-weeks notice period
prior to the holding of the public hearing. 31 At the conclusion of the
public hearing, the hearing board would make findings and recommendations and submit them to the Secretary, who then had the
discretion to.forward them to the local agencies for implementation.
Again, a minimum period of 6 months was provided for implementation of these recommendations. 32
26. Compare the language of a 1961 amendment to the Federal Water Pollution Control
Act, which provided for federal enforcement in interstate pollution situations without the
necessity of waiting for a state request, Federal Water Pollution Control Act Amendments of
1961, 75 Stat. 209 amending 33 U.S.C. § 1160 (codified at 33 U.S.C. § 1160(g) (1970)) with
the language of § 5 of the Clean Air Act of 1963, 77 Stat. 392, 397, as amended, 42 U.S.C.
§ 1857d (1970). See H.R. REp. No. 508, supra note 21, at 8, and S. REp. No. 638, 88th Cong.,
1st Sess. 9 (1963) for direct references to the use of the Federal Water Pollution Control Act
as a model for the 1963 Clean Air Act. See generally Trumbull, supra note 6, at 288-89 n.26.
27. See notes 22-24 and accompanying text supra.
28. Clean Air Act of 1963, Pub. L. No. 88-206, § 5(c)(2), 77 Stat. 392, 396, as amended,
42 U.S.C. § 1857d (1970).
29. Edelman, Air Pollution Abatement, supra note 6, at 33-35. The Air Quality Act of
1967, which was passed subsequent to the Edelman article, had little substantive effect on
the conference system of abatement. See also Green, State Control of Interstate Air Pollution,
33 LAw & CONTEMP. PROB. 315, 317-18 (1968).
30. Edelman, Air Pollution Abatement, supra note 6, at 33-35. See also Clean Air Act
of 1963, Pub. L. No. 88-206, § 5(c)(3), § 5(d), 77 Stat. 392, 397, as amended, 42 U.S.C.
§ 1857d (1970).
31. Clean Air Act of 1963, Pub. L. No. 88-206, § 5(e)(l), 77 Stat. 397, as amended, 42
U.S.C. § 1857d (1970).
32. Id. at § 5(e)(2-3), 77 Stat. at 397.
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Finally, in those cases when the Secretary was dissatisfied with
the implementation of his recommendations after this second waiting period, he could request the United States Attorney General to
file suit to secure abatement in cases of interstate pollution. 33 In
cases of intrastate pollution the Secretary was authorized only to
render technical and other assistance. The Secretary could only file
a federal lawsuit if a governor so requested. 34 It is not really surprising that such a complex, discretionary, and time-consuming system
was doomed to failure. 35
The most salient aspect of the Clean Air Act of 1963 was that
Congress recognized for the first time the national scope of the air
pollution problem. From this one can imply a congressional intent
to seek and find a solution to the then newly perceived problem.
This need to solve the air pollution problem, in turn, opened the
door for more and more federal involvement as it became evident
that state and local authorities could not, or would not, cope with
the problem. Increased federal involvement, however, was still hampered and limited by the continued and repeated dogma of the
primacy oflocal control. Even Senator Muskie, writing in 1967, said
that the approach taken in the Clean Air Act of 1963 was caused by
a desire to preserve the federal system. 36 Throughout the congressional debates, most of the supporters would adhere to the principle
of local control, while noting the need for additional federal supportY Notwithstanding this local primacy doctrine, once the precedent was set for increasing federal involvement, predicated on the
state's inability to abate pollution, the inevitability of further federal controls became a reality. This was especially true in the enforcement process.
33.
34.

[d. at § 5(1)(1), 77 Stat. at 397-98.
[d. at § 5(f)(2), 77 Stat. at 398.

35. See Note, Clean Air Act Amendments of 1970; A Congressional Cosmetic, 61 GEO.
L.J. 153, 155 n.16 (1972) [hereinafter cited as Note, Clean Air Act Amendments of 1970];
Edelman, Air Pollution Abatement, supra note 6, at 346; Stevens, Responses to Felt Necessities, supra note 6, at 668-69.
36. Muskie, supra note 20, at 18-19.
37. See 109 CONGo REC. 13274-75 (1963) (remarks of Representative Roberts concerning
the enforcement provisions of the 1963 Clean Air Act). See also 109 CONGo REc. 22324 (1963)
(remarks of Senator Boggs); 109 CONGo REc. 22322 (1963) (remarks of Senator Muskie); 109
CONGo REc. 13277 (1963) (remarks of Representative Schneck). For the view of the House
Committee, see H.R. REp. 508, supra note 21, at 8-9 where it said:
The committee believes that the procedures provided constitute a reasonable balance between the primary rights of the states to control air pollution within their
boundaries and the rights of states seriously affected by pollution from another
state to have available to them a practical remedy.
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2. Air Quality Act of 1967

Although it was called by one of its sponsors "the most controversial air pollution control legislation enacted by Congress, "38 the
Air Quality Act of 196739 was a case of a bark worse than its bite.
The passage of the Air Quality Act followed lengthy congressional
hearings with considerable time spent debating and arguing over
the merits of the setting of national emission standards by the federal government. 40 In the face of strong congressional opposition to
such federal standards, however, the Air Quality Act of 1967, as
passed, provided instead for the states to set emission standards. 41
Congress, although defeating the bid to create national emission standards, was spurred on in its quest for an active federal role
by its concern over the "present status and projected development
of our pollution control and abatement program."42 New ground was
broken in the area of federal supervisory power, and further strides
were taken by the Air Quality Act in the field of the federal enforcement power. The new federal involvement was keyed to the creation
of ambient air quality standards 43 by the states, which in turn depended on the federal designation of air pollution control regions. t4
While increasing the federal presence or role, Congress continued to
declare that the primary responsibility of enforcement and supervi38. Statement of Senator Muskie in Muskie, supra note 20, at 20.
39. Air Quality Act of 1967, Pub. L. No. 90·148, 81 Stat. 485 .
40. The Johnson Administration supported national emission standards; see, e.g.,
Johnson's Message to the Congress in H.R. Doc. No. 147, 90th Cong., 1st Sess. (1967);
Hearings on S. 780 Before the Subcomm. on Air and Water Po1lution of the Senate Comm.
on Public Works, 90th Cong., 1st Sess., pt. 3, at 1153·58 (1967) (testimony of Dr. John
Middleton, Director, National Air PoIlution Control Administration (NAPCA)) [hereinafter
cited as Senate Hearings-Air Quality Act of 1967]; Senate Hearings-Air Quality Act of
1967, supra, pt. 2 at 762·64 (testimony of John Gardner, Secretary of Health, Education and
Welfare). See generally O'FaIlon, Deficiencies in the Air Quality Act of 1967, 33 LAW &
CONTEMP. ?ROB. 275, 278·86 (1968).
41. See, e.g., S. REp. No. 403, 90th Cong., 1st Sess. 4·6 (1967) [hereinafter cited as S.
REp. No. 403]; H.R. REp. No. 728, 90th Cong., 1st Sess. 9·13 (1967) [hereinafter cited as H.R.
REp. No. 728]; Muskie, supra note 20, at 20.
42. S. REp. No. 403, supra note 41, at 8.
43. Ambient air quality standards measure air quality by ascertaining the amount of
air poIlution existing in any given sample of air that is external to buildings. It is often
expressed in terms of how many parts per million of poIlutants are occupying any given
sample of air. 40 C.F.R. §§ 50.1-50.11 (1973).
44. Air Quality Act of 1967, Pub. L. No. 90·148, § 107(a), 81 Stat. 490·91. For a brief
description of the new federal involvement, see, e.g., Edelman, Air Pollution Abatement,
supra note 6, at 35-36; Martin & Symington, A Guide to the Air Quality Act of 1967, 33 LAW
& CONTEMP. ?ROB. 239, 244·51 (1968) [hereinafter cited as Martin & Symington, Air Quality
Act of 1967]; Middleton, Summary of the Air Quality Act of 1967, 10 ARIZ. L. REv. 25 (1968);
Comment, The Federal Air Pollution Program, 1968 WASH. U.L.Q. 283, 295·313 (1968).
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sion of the air pollution control and abatement program resided
with state and local governments. 45
The Air Quality Act did take a small step forward toward federal control by giving HEW the right to review and disapprove state
actions regarding emission standards and control or abatement
plans. HEW was specifically authorized to establish ambient air
quality standards in cases of a state failure to act in any of the
prescribed stages mandated by the Act. 46 This authorization was a
break from the past, and for the first time gave the federal government the potential power to act in lieu of a state that was recalcitrant. Additionally, the Secretary could only approve the state-set
standards or proposed plans if he found that three general conditions were met. The state standard had to be consistent with the
relevant federal background criteria documents and with the federal
reports on recommended control techniques. Furthermore, the plans
submitted to implement the standards had to be capable of achieving the standards, and finally, the plans had to be enforceable by
the state.~7 Surprisingly, there were virtually no differences between
the House, Senate, and final versions of the 1967 Air Quality Act in
this area of limited federal supervision over state-set standards and
control plans. 48 By maintaining this veto power over the "heart of
the new act," the federal government became, in a sense, an insurer
or guarantor of "effective" regulation. 49
Although allowing the federal government to promulgate standards in the case of a state failure or inability to act, the Air Quality
Act was unclear in delineating HEW's ability to promulgate the
control plans necessary to implement and attain the standards. This
lack of clarity was caused by the statute's inconsistent use of the
words "plans" and "standards" in section 108. 50 This issue was
45. Air Quality Act of 1967, Pub. L. No. 90-148, § 101(a)(3), 81 Stat. 485; Air Quality
Act of 1967, Pub. L. No. 90-148, § 108(b), 81 Stat. 491, as amended, 42 U.S.C. § 1857c-3
(1970). See also 113 CONGo REc. 19174-75 (remarks of Senator Boggs); 113 CONGo REc. 19172
(remarks of Senator Muskie).
46. Air Quality Act of 1967, Pub. L. No. 90-148, § 108(c)(2), 81 Stat. 492 , as amended,
42 U.S.C. § 1857c-3 (1970).
47. Air Quality Act of 1967, Pub. L. No. 90-148, § 108(c), 81 Stat. 492-93, as amended,
42 U.S.C. § 1857c-3 (1970). For congressional comment on this supervisory power, see S. REp.
No. 403, supra note 41, at 28-29; H.R. REp. No. 728, supra note 41, at 18-19.
48. Compare § 108 of S. 780, 90th Cong., 1st Sess., as found in S. REp. No. 403, supra
note 41, at 71-72, with § 107 of S. 780, 90th Cong., 1st Sess. as reported out of the House of
Representatives in H.R. REP. No. 728, supra note 41, at 58-59 and Air Quality. Act of 1967,
Pub. L. No. 90-148, § 108, 81 Stat. 491-93.
49. Martin & Symington, Air Quality Act of 1967, supra note 44, at 255, 259.
50. 1d. at 260-61; Martin and Symington conclude that by the ambiguous use of the
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never resolved in the 3-year history of the Air Quality Act.
Additional approval power was granted to HEW in the area of
state revisions of already promulgated standards. 51 This review
power was also hampered by the inconsistent use of the words
"plans" and "standards." The new federal authority to supervise
and review state activities was another sign of the growing federal
commitment to monitor the effectiveness of state and local authorities. The power to review revisions was a precursor to the Environmental Protection Agency's (EPA) claimed review power over stategranted variances under the 1970 Amendments. 52 In 1967, however,
HEW did not treat variances from state control plans as revisions
and, therefore, did not review them.
The additional responsibilities given HEW were not commensurate with its enforcement powers. Section 108(c)(4) allowed direct, initial federal enforcement through the judicial system if two
conditions occurred: the air quality in a region fell below the prescribed air quality standards, and the state failed to take reasonable
action to implement the standard. The conference system of abatement and enforcement, however, was continued as the major
weapon in the federal enforcement arsenal. This meant that federal
enforcement was beleaguered by a series of procedural and technical
requirements that made the exercise of this power impossible. 53
To put the federal enforcement effort into perspective, it is
revealing that during the nearly 7 years the Clean Air Act of 1963
and the Air Quality Act of 1967 were in effect only ten federal
enforcement conferences were held. 54 The results of those conferterms "standards" and "plans" in section 108, HEW may have been without authority to
promulgate control plans in the case of state inaction.
51. Section 108(c)(2) of the Air Quality Act of 1967 provided for federal review of state
requested "revisions" of standards. It called for the invocation of a federal-state conference
and possible federal promulgation of emission standards in cases of a state failure to act. The
ambiguous use of the word "standards" in section 108 may have given HEW the right to
review control plans as well. See discussion in note 50 supra.
52. The federal effort to control air pollution was shifted to the newly-organized EPA.
PRESIDENT'S REORGANIZATION PLAN No.3, 35 Fed. Reg. 15623 (1970). All references to the
"Administrator" shall refer to the Administrator of the EPA.
53. Martin & Symington, Air Quality Act of 1967, supra note 44, at 263-64. Additional
powers of direct federal enforcement were granted under section 108(k) in cases of emergency,
superseding the usual requirement of waiting for gubernatorial requests. This was to be
approved solely in cases of extreme intrastate air pollution situations endangering the public
health. Again, federal enforcement could only be instituted if there was a finding of a state
failure to act.
54. Senate Hearings, supra note 5, pt. 1 at 389·94; Note, Clean Air Act Amendments
of 1970, supra note 35, at 155 n.16.
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ences were even less "spectacular." The infamous Bishop Processing
case illustrates the ineffectiveness of the conference abatement procedure. 55 It took the National Air Pollution Control Agency
(NAPCA), a division of HEW, over 7 years to shut down a chickenrendering plant. This delay occurred even though all the parties
concerned, except for the owner of the plant, agreed on the necessity
of stopping the injurious and offensive emissions. The Bishop
Processing case was also the only federal enforcement action, undertaken in the 7 years following the passage of the 1963 Clean Air Act,
that proceeded as far as the filing of a court suit to enforce the
recommendation of the conference. 56
NAPCA was not as successful, however, in other cases when
support was not as unified and the result would be to close down or
impose large costs on a big corporation that had a heavy impact on
the local economy. In the Parkersburg, W.Va.-Marietta, Ohio,
Abatement and Conference proceeding, for example, no such plant
shutdown or modification took place. In over 3 years, NAPCA was
not even able to promulgate an "official recommendation" for
abatement against Union Carbide Corporation because of the recalcitrance of both the State of Ohio and Union Carbide. 57 Even with
the active support of one of the local congressmen, NAPCA was
unable to prevent the continued despoliation of the air of the Ohio
River Valley. Only through the persistent efforts of Representative
Ken Hechler of West Virginia did NAPeA issue an official recommendation to Union Carbide to abate its health-endangering emissions. 58 The other eight enforcement actions were equally ineffective
in abating pollution, notwithstanding the sometimes flowery reports
of NAPCA.59
No abatement proceedings were undertaken under the Air
55. For an excellent discussion of the story of Harold Polin, "folk hero," see J. ESPOSITO,
VANISHING AIR 114-18 (1970) [hereinafter cited as EsposITo].
56. United States v. Bishop Processing Co., 287 F. Supp. 624 (D. Md. 1968), aft'd, 423
F.2d 469 (4th Cir. 1970), cert. denied, 398 U.S. 904 (1970); Bishop Processing Co. v. Gardner,
275 F. Supp. 780 (D. Md. 1967).
57. See Senate Hearings, supra note 5, pt. 1 at 392; ESPOSITO, supra note 55, at 121-29
(1970) documents the tale of governmental ineptitude in the face of large industry.
58. For a frustrating look at the federal ineptitude in this case, see the testimony and
exhibits of Representative Hechler as he testified in support of the 1970 Amendments in
House Hearings, supra note 5, pt. 1 at 414-40. See also additional testimony of Representative
Hechler in Senate Hearings, supra note 5, pt. 4 at 1245-72.
59. For the flowery view, see Senate Hearings, supra note 5, pt. 1 at 389-94. See also
Council on Environmental Quality, First Annual Report (1970), S. Doc. No. 11, 92d Cong.,
1st Sess. 11 (1971). For a summary of federal abatement actions, see House Hearings, supra
note 5, pt. 1 at 223-25. For the opposing view, see ESPOSITo, supra note 55, at 112-51.
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Quality Act of 1967 in the 3 years of its existence, because as of 1970,
NAPCA had not approved any state emission standards and implementation plans. This approval was a prerequisite to possible federal enforcement action. 60 Thus, in the 15 years between the first
federal involvement in the field of air pollution and the passage of
the 1970 Amendments, the sum total of federal enforcement and
supervisory efforts can be aptly described as "chicken feathers."
B.
1.

1970 Amendments

Congressional History

The poor track record enumerated above was a primary cause
of the adoption of the 1970 Amendments with its strong dose of
federal intervention in both a supervisory and enforcement capacity. The first witness in the House hearings on the 1970 Amendments was Representative Robert Mollahan of West Virginia. He
was extremely critical of the federal effort under the then-existing
law. 61 He was particularly upset by the slowness and ineffectiveness
of the federal enforcement effort. Later, Dr. John Middleton of
NAPCA, under strong questioning by the subcommittee, admitted
the failure of NAPCA to force states to promulgate control plans,
upon which potential federal enforcement was predicated. 82 This
admission by the head of the federal air pollution abatement effort,
which emphasized the almost total failure of the states to take decisive action, was a primary cause of the submission of new legislation
calling for a stronger federal role.
One of the earliest bills proposed (H.R. 15848) was jointly sponsored by the Nixon Administration and Representative Harley Staggers, the chairman of the House Committee on Interstate and Foreign Commerce. It included a moderate dose of federal enforcement
and supervisory powers. 63 H.R. 15848, as originally proposed, provided for more extensive federal supervisory and review power than
had previously existed. 64 Federal ambient air quality standards were
to replace the state-set standards mandated by the 1967 Air Quality
Act. The Secretary was given the power to review and approve all
60. House Hearings, supra note 5, pt. 1 at 43-47,306-07 (testimony of Dr. John Middleton, Commissioner, NAPCA).
61. [d. at 2-5 (remarks of Representative Mollahan).
62. [d. See also id. at 34-49.
63. H.R. 15848, 91st Cong., 2d Sess. (1970) as found in House Hearings, supra note 5,
pt. 1 at 173-80.
64. H.R. 15848, 91st Cong., 2d Sess. § 108(c)(1) (1970).
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state implementation plans to determine if they met the four statutory criteria: the plan had to reasonably assure achievement of the
national ambient air quality standards, contain provisions for
intergovernmental cooperation, provide for periodic revisions, and
finally, provide an adequate means of enforcement. 55 The Secretary
was also given the express power to review and approve all revisions
to state plans. 66 This power of reviewing revisions to state implementation plans increased the federal role over the prior power to
review only revisions of standards. The power of the federal government to adopt a state implementation plan upon a state's failure to
do so was also included in H.R. 15848.61
This original draft Administration bill also allowed the initiation of federal enforcement action if either ambient air quality standards or emission standards were violated. Federal action was limited, however, as it still had to be preceded by a finding that a state
had failed to act or had acted ineffectively.68 Again, lip service was
paid to the doctrine of the primary responsibility for air pollution
control and abatement residing with state and local governments.
Simultaneously, however, the sponsors were increasing the federal
burden in both the enforcement and supervision areas. 69 The recommended procedure for federal enforcement was also simplified in
H.R. 15848. The conference system was abandoned and replaced by
a two-step procedure of a public hearing followed by an HEW remedial recommendation that, if not implemented after 60 days, could
lead to a federal suit for injunctive relief, monetary relief, or both. 70
Even the earliest versions of the Administration bill eliminated the
need to wait for a gubernatorial request to abate intrastate pollution
when the state had failed to act or had acted ineffectively.71
Thus, by March, 1970, at the conclusion of the House hearings,
it was becoming evident that many diverse interests favored a
stronger federal role in the supervision and enforcement of the air
pollution control effort. This feeling continued throughout the Sen65.
66.
67.

[d. at § 108(c)(1)(C)(i·iv).
[d. at § 108(c)(l).
[d. at § 108(c)(2). A public hearing was required before the Secretary could promul.

gate a state plan. [d.
68. [d. at § 108(c).
69.

[d.

70. [d. at § 113. See also House Hearings, supra note 5, pt. 1 at 281 (testimony of John
Veneman).
71. H.R. 15848, 91st Cong., 2d Sess. § 108(b)(4)(A-B) (1970). Even the United States
Chamber of Commerce favored this increase in federal enforcement power during the congressional hearings. House Hearings, supra note 5, pt. 2 at 514.
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ate hearings held before the Subcommittee on Air and Water Pollution of the Public Works Committee, chaired by Senator Muskie, a
long-time proponent of air pollution legislation. 72 Senator Muskie's
opening statement to the subcommittee noted that the bills under
consideration 73 all represented" a major extension of federal involvement in air pollution control and will require an expanded
federal presence . . . . "74 Seldom has a politician been as prophetic
as Senator Muskie was on that day in March, 1970. S. 3466 was the
Senate version of H.R. 15848, and contained the same provisions,
discussed earlier, regarding the increased role of the federal government in reviewing, approving, and later revising state implementation plans. 75 S. 3546, the Muskie proposal, differed slightly from the
Administration's position vis-a-vis the federal supervisory role in
the preparation and approval of state implementation plans. It
called for federal approval of state-set ambient air quality standards. Instead of the four conditions of approval set out in S. 3466
and H.R. 15848,76 the Muskie bill contained seven generalized and
vague conditions that the states had to meet before the Secretary
could approve either the standards, the control or implementation
plans, or any revisions thereof. 77 HEW was given explicit power by
S. 3546 to adopt standards, but it was silent on the adoption of
control plans. This omission raises the same problems discussed
earlier with respect to the confusing language in the 1967 Air Quality Act, where it was unclear whether HEW could promulgate state
control plans. 78 Thus, the federal supervisory role under the Muskie
proposal was not as clear or as strong as that proposed by the Nixon
Administration.
Both S. 3466 and S. 3546 called for federal enforcement in intrastate pollution situations without the necessity of gubernatorial
72. See note 20 and accompanying text supra, for Muskie's earlier view as to the role
of the states vis-a-vis the federal government in air pollution abatement. See especially
Muskie, supra note 20.
73. S. 3229, 91st Cong., 2d Sess. (1970) as found in Senate Hearings, supra note 5, pt.
1 at 3-23; S. 3466, 91st Cong., 2d Sess. (1970), as found in Senate Hearings, supra note 5, pt.
1 at 26-46 (Nixon Administration draft bill); S. 3546, 91st Cong., 2d Sess. (1970), as found in
Senate Hearings, supra note 5, pt. 1 at 47-65. S. 3546, however, still left the initial primary
responsibility for standard setting with the states.
74. Senate Hearings, supra note 5, pt. 1 at 1.
75. See notes 63-67 and accompanying text supra.
76. See notes 63-67 supra.
77. S. 3546, 91st Cong., 2d Sess. § 108(c)(I)(A·G) , § 108(c)(2) (1970) as found in Senate
Hearings, supra note 5, pt. 1 at 48-51.
78. See note 50 and accompanying text supra.
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requests. 79 The Muskie bill went as far as allowing federal civil
injunctive suits for the violation of any standard. 80 As in the House
Hearings, many of the witnesses in the Senate Hearings were critical
of the earlier legislation regarding federal enforcement powers and
supported the increased role of the federal government in enforcement and supervision found in both S. 3466 and S. 3546. 81
The House Hearings were completed first and led to early floor
debates on the House version of the 1970 Amendments as reported
by the Committee. 82 H.R. 17255 emerged from the House Committee, and as reported to the floor of the House, retained the same
federal role in approving, reviewing, and promulgating state implementation plans that was present in H.R. 15848 as originally proposed to the House CommitteeY Enforcement power was granted
the Secretary in cases where a state's failure to act on a plan caused
a violation of national ambient air quality standards. The Secretary
could have the Attorney General file a civil suit in federal district
court to secure abatement after a 30-day waiting period. 84 An anomalous situation was created by H.R. 17255 with respect to violations
of the newly proposed federal emission standards for new or modified stationary sources of air pollution. While granting the Secretary
enforcement powers over these federal standards, these powers were
encumbered by the requirement that he must find state failure or
inability to act before he could initially issue an order and subsequently file a civil action. 85 Thus, because of the continued vitality
of the state and local responsibility theme, the states became the
primary and initial enforcers of federally-set standards. 86
The House Report that accompanied H.R. 17255 to the floor 87
79. For a comparison of S. 3466 and S. 3546, see Senate Hearings, supra note 5, pt. 1
at 67-68.
80. S. 3546, 91st Cong., 2d Sess. § 108(c)(10)(A) (1970), as found in Senate Hearings,
supra note 5, pt. 1 at 58-59.
81. See, e.g., Senate Hearings, supra note 5, pt. 1 at 136-37, 144-45 (testimony of John
Veneman); id. at 380-96 (questions asked HEW by the subcommittee regarding the status of
enforcement); id. at 449-50 (testimony of Governor Sargent (Mass.)); id. at 1230-32 (statement of Senator Goodell (N.Y.»); id. at 1234-39 (statement of Paul Treusch (Federal Bar
Association)); id. at 1254-72 (testimony and statement of Representative Hechler (W. Va.)).
82. H.R. 17255, 91st Cong., 2d Sess. (1970), as found in H.R. REp. No. 91-1146, 91st
Cong., 2d Sess. (1970) [hereinafter cited as H.R. REp. No. 91-1146].
83. See notes 63-67 and accompanying text supra.
84. H.R. 17255, 91st Cong., 2d Sess. § 108(c)(4) (1970), as found in H.R. REp. No. 911146, supra note 82, at 4.
85. [d. at § 112(d).
86. [d. at § 112(a), § 112(c)(1-2).
87. H.R. REP. No. 91-1146, supra note 82.
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does not adequately explain why the federal government's role in
enforcing its own regulations is so limited. Although noting that the
progress toward controlling air pollution under the Air Quality Act
was inadequate, due to among other reasons "cumbersome and
time-consuming procedures called for under the 1967 Act," the Report does not abandon the state and local responsibility doctrine in
the enforcement field. 88 The House sponsors obviously were unwill- .
ing to overthrow completely the concept of primary state and local
responsibility in the areas of enforcement and supervision. By
streamlining the procedures in cases of state failure or inability to
act, the House bill sought to do away with the more time-consuming
aspects of federal involvement that so plagued the earlier system.
The House was taking a preliminary step that it felt would do the
least injury to the federal-state relationship, while simultaneously
attempting to correct some of the more egregious faults of the old
system that had been laid bare at the committee hearings. 89
The "conservative" tenor of the House is exemplified by the
floor debate on H.R. 17255. Representative William Ryan of New
York tried to amend H.R. 17255 to allow the Secretary to issue cease
and desist orders, after public hearing, upon the finding of any
violation of any state or federal standard. 90 This amendment was
unsuccessful, and many of the sponsors of H.R. 17255 spoke against
it. Most of the major sponsors of the bill supported the concept of
primary state responsibility for enforcement, with the federal government only acting as a "backstop" in case of a state's failure to
act. 91
Thus, what emerged from the House of Representatives was a
streamlined version of the Air Quality Act, although the federal
presence in the review of both state implementation plans and their
revisions was a significant step away from the myth of state primary
responsibility. H.R. 17255, by requiring revisions of state plans to
be approved by the federal government and by allowing HEW to
revise state plans, if warranted by changes in federal regulations,
substantially increased the federal supervisory role. 92 Federal en[d. at 5.
89. See notes 60-62 and accompanying text supra.
90. 116 CONGo REc. 19202, 19222-24 (1970) (remarks of Representative Ryan). The recommendation was part of Representative Ryan's proposed bill. H.R. 17113, 91st Cong., 2d
Sess. § 106(g)(l), § 107(c) (1970).
91. 116 CONGo REC. 19206 (1970) (remarks of Representative Springer); 116 CONGo REc.
19203 (1970) (remarks of Representative Staggers).
92. H.R. 17255, 91st Cong., 2d Sess. § 108(c)(I)(C)(10) (1970), as found in H.R. REP.
No. 91-1146, supra note 82, at 26-27.
88.
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forcement action, however, was still dependent upon state failure or
inability to act. The giant step toward independent federal enforcement action had yet to be made, and it was left up to the Senate,
and more specifically, Senator Muskie, to cross that particular
bridge.
On the Senate side, the new bill that emerged from the Senate
hearings was very different from the bills under consideration by the
Subcommittee on Air & Water Pollution. 93 A new section was included, entitled "Implementation Plans," which not only changed
the prior nomenclature, but also added a new dimension of federal
control over state plans that was to continue into the final version
of the 1970 Amendments. 94 S. 4358 did away with the Muskie proposal for state-set ambient air quality standards. It also increased
the federal role at the expense of the states by broadening the approval and review powers of the Secretary regarding the state implementation plan. Section 111(a)(2), as proposed in S. 4358, gave the
Secretary explicit authority to approve or disapprove any portion of
any plan. 95 The language of section 111(a)(2) was not in any of the
earlier statutes nor in any of the earlier versions of the 1970 Amendments. Furthermore, the approval process now included ten specific
conditions that each plan had to meet, a far cry from the earlier
generalized conditions. 96 The Secretary was also given the power to
coerce a state to make changes in its plan if it was inconsistent with
the goal of attaining the national ambient air quality standards. 97
Revisions of the state plan also had to be approved by the Secretary.
These revisions had to meet the same criteria required of the original state implementation plans. 9s
Not all of these features were retained in the final version of the
1970 Amendments. Even so, S. 4358 set a pattern for a strong federal
presence in a supervisory capacity by insuring that the states did
not subvert the abatement process created by this new piece of
legislation. S. 4358 was also very different, in the matter of federal
93. S. 4358, 91st Cong., 2d Sess. (1970), as found in S. REP. No. 91-1196, 91st Cong.,
2d Sess. (1970) [hereinafter cited as S. REp. No. 91·1196).
94. [d. at 87-89. Compare S. 4358, 91st Cong., 2d Sess. § 111 (1970) with § 110 (as
codified at 42 U.S.C. § 1857c-5 (1970)).
95. S. 4358, 91st Cong., 2d Sess. § 111(a)(2) (1970), as found in S. REP. No. 91-1196,
supra note 93, at 87.
96. [d. at 87-88. See notes 63·67 and 76-77 and accompanying text supra.
97. S. 4358, 91st Cong., 2d Sess. § 111(d) (1970), as found in S. REP. No. 91-1196, supra
note 93, at 88-89.
98. [d. at 89.
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enforcement powers, from the bills submitted to the subcommittee. 99 A new section had been added to S. 4358 labelled "Federal
Enforcement," which eliminated in two instances the requirement
that HEW find a state failure to act; when a person was in violation
of a federal new source emission standard and when a person was
in violation of a federal hazardous emission standard. 100 The prerequisite state-failure provision was continued, however, when violations of the state implementation plans, as they were now called,
occurred.'ol Under section 116 of S. 4358, the Secretary could issue
a cease and desist order, without a public hearing, upon his finding
of either of these two violations. A strict 72-hour maximum time
limit on abating the pollutant emissions was included. Additionally,
this order was not subject to judicial review. 102 This abatement
order, if not followed, could be the basis for a federal civil suit for
injunctive relief, monetary relief, or both. 103
The Senate Report in its analysis of section 116 again adhered
to the doctrine of state and local responsibility. The Report did
note, however, that the section restructured the federal-state relationship without denigrating the role of the states. 104 The anomalous
result reached by the House bill, whereby the federal government
could not initially enforce its own regulations, was rejected by the
Senate subcommittee. The entire thrust of the Senate report on
abatement and enforcement is toward quick and decisive federal
action which section 116 grants the Secretary in the two situations
noted above. 105
The policies that had initially sustained the senatorial intrusion into the state primary-responsibility doctrine were the recognition of air pollution as a serious national problem and the inability
or failure of the states to solve the problem. The logical extension
of these policies would inevitable push the Senate to expand the
federal enforcement effort to all regulations, not just federallyoriginated regulations. The need for strong federal leadership in the
99.

S. 4358, 91st Cong., 2d Sess. (1970), as found in S. REp. No. 91-1196, supra, note

93.

100.
101.
102.

Id. at 94.
Id.
S. REp. No. 91-1196, supra note 93, at 22; See Greco, The Clean Air Amendments
of 1970; Better Automotive Ideas from Congress, 12 B.C. IND. & COM. L. REv. 571, 590 n.26
(1971) [hereinafter cited as Greco].
103. S. 4358, 91st Cong., 2d Sess. § 116(a)(4) (1970).
104. S. REp. No. 91-1196, supra note 93, at 21.
105. Id. at 21-22, 58-59.
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enforcement field was a keynote to the Senate debate on S. 4358. 106
Even Senator Muskie, however, could not divorce himself from the
doctrine of state and local responsibility in his perorations describing and supporting S. 4358. 107
Thus, what emerged from the two houses of Congress were two
bills similar in many instances, but different in others. The supervisory powers of the EPA, lOS which eventually replaced HEW as the
federal agency involved with air pollution, were expanded. 109 The
Senate version did provide for a greater degree of federal supervision
than that contained in the House bill. In the enforcement field, S.
4358 crossed a major theoretical obstacle by allowing direct federal
enforcement of federal regulations without a finding of a state
failure or inability to act. Both statutes, however, maintained that
finding as a prerequisite to federal enforcement actions in cases of
violation of state implementation plans. 110
It remained to be determined what would emerge from the
conference committee designated to produce an acceptable final
version. Three things could happen. The first two would be the
acceptance by one chamber of the other's version in toto, and the
third would be some sort of compromise between the two. Because
there was little disagreement on the need for generalized federal
supervisory and review powers, it was likely that the final version
would contain a moderate-to-strong dose of that federal power. Because of the difference of opinions on the role of federal enforcement,
however, few could kave anticipated that which emerged from the
conference-a tougher, more involved, federal enforcement role,
unfettered in most cases by the requirement of finding a state inability or failure to act. 1l1 The Conference Committee's Report contains little direct comment on or analysis of its version of section
113, which expanded greatly the role of the federal government in
106. See, e.g., 116 CONGo REC. 32902-03 (1970) (remarks of Senator Muskie).
107. [d.
108. Both H.R. 17255, 91st Cong., 2d Sess. and S. 4358, 91st Cong., 2d Sess. vested the
federal air pollution effort in the Department of Health, Education and Welfare where
NAPCA was situated. Under the PRESIDENT'S REORGANIZATION PLAN No.3, the Administrator
replaced the Secretary of Health, Education and Welfare as the federal official responsible
for the air pollution control effort. See note 52 supra.
109. Compare H.R. 17255, 91st Cong., 2d Sess. § 108 (1970), with S. 4358, 91st Cong.,
2d Sess. § 111 (1970).
110. See notes 92-93 and 100-03 and accompanying text supra.
111. 42 U.S.C. § 1857c-8(A-C) (1970). The version that was reported from the Conference Committee Report was left intact by both the House and Senate. H.R. REp. No. 91-1783,
91st Cong., 2d Sess. (1970) [hereinafter cited as H.R. REp. No. 91-1783).
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enforcing state implementation plans. ll2
Further, in the supervisory and review area, section 110(a)(3)
of the Conference Committee bill granted the Administrator of the
EPA specific review and veto power over all "revisions" of any state
implementation plan. The "revision" language seems to have been
taken more from the House bill than the Senate bill. II3 Otherwise,
the review section comes largely from the more federally-centered
Senate version. The Conference Report also does not explain this
expansion of the federal review power,u4 Section 110(a)(3) has been
the cornerstone of the EPA policy to treat state-granted variances
as revisions of the state plan. 1I5 Its legislative history, although
scant, is therefore important.
It is evident from the congressional debates that even the sponsors of the 1970 Amendments did not know what they had wrought
in terms of federal enforcement and approval powers. Senator
Muskie, still clinging to his earlier views, continued to emphasize
the primary responsibility of state and local governments in the
enforcement of state implementation plans. 1I6 In his prepared summary presented to the Senate, Senator Muskie apparently did not
fully realize the change wrought in section 113. He de-emphasized
the new ground broken by section 113 in its requiring only 30 days
notice to a polluter and the state before federal enforcement of a
state implementation plan could begin. Instead, he emphasized the
alternative method.offederal enforcement caused by a massive state
failure to implement the 1970 Amendments,1I7 which was called a
period of "federally assumed enforcement." Senator William Spong
said the compromise bill retained "concurrent federal-state jurisdiction," whereas in fact the federal role increased by leaps and
bounds. 1I8 Both Senators Spong and Muskie felt that the 30-day
notice period required by section 113 would somehow stimulate the
states to use their own enforcement mechanisms rather than leave
enforcement to the EPA.1I9 No mention was made during the Senate
112. H.R. REp. No. 91-1783, supra note 111, at 47. Section 113 is only mentioned
obliquely in the analysis of section 116 which retained the conference system of abatement,
but nowhere in the Report is there the hint of the new expanded federal role.
113. Compare H.R. 15848, 91st Cong., 2d Sess. § 108(c)(1) (1970) with § 110(a)(3)
(codified at 42 U.S.C. § 1857c-5(a)(3) (1970)).
114. H.R. REp. No. 91-1783, supra note 111, at 47.
115. See notes 223-31 and accompanying text infra.
116. 116 CONGo REc. 42385 (1970).
117. [d. (remarks of Senator Muskie).
118. [d. at 42392-93 (remarks of Senator Spong). This position was also taken by Representative Staggers in the House debates, 116 CONGo REc. 42520 (1970).
119. [d. at 42385, 42392-93 (remarks of Senators Spong and Muskie).
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debate of section 1l0(a)(3) and the power of the EPA to approve all
revisions of state implementation plans.
What passed Congress on December 18, 1970, and what was
signed into law on December 31, 1970, was a piece of legislation
called "the toughest most far-reaching environmental legislation
ever enacted by Congress."120 Yet, even the sponsors of the 1970
Amendments could not have envisioned the problems they created
in the establishment of a dual federal-state enforcement system and
a dual federal-state variance-granting system. It has been up to the
EPA and the judicial system to cope with the problems created by
a bill that, when'it appeared out of a 3-month long conference committee, contained provisions not found nor contemplated in the two
original bills that were passed by the respective chambers of Congress.

II.

THE DUAL ENFORCEMENT AND VARIANCE ApPROVAL SYSTEM

A.
1.

Statutory Analysis

General Scheme of the 1970 Amendments

Although well-described elsewhere,121 a discussion of the general scheme created by the 1970 Amendments is required to put into
proper context the role of the enforcement and variance-approval
powers given the federal government. Congress has opted for national control through ambient air quality standards, 122 rather than
through national emission standards. 123 A key feature of the 1970
Amendments is the strict time limits that were placed upon almost
every governmental activity at both the federal and state levels. The
Administrator of the EPA had 30 days to publish proposed national
and secondary ambient air quality standards for six air pollutants
and then only 90 additional days in which to receive written comments from the public and promulgate the final standards. 124
120. Boston Globe, Jan. 1, 1971, at 2, col. 1 (quoting Senator Muskie),
121. See, e.g., Greco, supra note 102; Keener, A Current Survey of Federal Air Quality
Control Legislation and Regulations, 5 NAT. RES. LAW. 42 (1972); Stevens, Responses to Felt
Necessities, supra note 6, at 668-74; Note, Clean Air Amendments of 1970, supra note 35.
122. 42 U.S.C. § 1857c-4 (1971). Section 109 establishes two distinct national ambient
air quality standards. Primary standards are designed to protect the public health and must
be attained by mid-1975. The secondary standards are designed to protect the public welfare
and are to be achieved in a "reasonable time,"
123. For criticism of this approach, see Note, Clean Air Amendments of 1970, supra
note 35, at 163-65.
124. 42 U,S.C. § 1857c-4 (1970). The six air pollutants listed had already been the
subject of "criteria" documents. The short time allowed may have been a contributing factor
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After promulgation of these national standards, the states were
given 9 months in which to submit to the Administrator a state
implementation plan. This plan had to be designed to attain the
national primary ambient air quality standards within 3 years of its
approval by the EPA. 125 The Administrator, in turn, was given only
4 months to review the submitted state implementation plan. 126
This strict adherence to time limits was a prime concern of the
sponsors of the 1970 Amendments 127 and has received strong judicial
support in several cases. 128
The federal government was also mandated to formulate particular emission standards in two fields, new stationary sources of air
pollution l29 and certain hazardous pollutant emissions yo The Administrator had only 90 days to prepare a list of categories of those
stationary sources that significantly contributed to the air pollution
problem. 131 Then within 7 months he had to promulgate emission
standards for those sources. 132 Similar time constraints were applicable to hazardous pollutant emissions. l33
Through section 110 of the 1970 Amendments and ensuing regulations, the EPA has carefully and specifically delimited the content
of the state implementation plans required for federal approval. 134
Federal approval of the state plans was made a prerequisite to either
state or federal enforcement actions. It is also important to note that
section 110 carves out two exceptions under which the strict time
limits for attainment of the national primary ambient air quality
standards can be extended. 135 These two narrowly defined excepin the recent revision of the national secondary am bient air quality standard for sulfur oxides
which had come under attack in Kennecott Copper Co. v. EPA, 462 F.2d 846 (D.C. Cir. 1972).
38 Fed. Reg. 25678 (1973).
125. 42 U.S.C. § 1857c-5(a)(2)(A)(i) (1970).
126. 42 U.S.C. § 1857c-5(a)(2) (1970).
127. See, e.g., H.R. REP. No. 91-1146 supra note 82, at 1, 5; 116 CONGo REC. 32901 (1970)
(remarks of Senator Muskie).
128. See, e.g., NRDC v. EPA, 475 F.2d 968, 970 (D.C. Cir. 1973); Kennecott Copper
Co. v. EPA, 462 F.2d 846, 849-50 nn.15, 16 (D.C. Cir. 1972).
129. 42 U.S.C. § 1857c-6 (1970).
130. 42 U.S.C. § 1857c-7 (1970).
131. 42 U.S.C. § 1857c-6(b)(1)(B) (1970).
132. [d.
133. 42 U.S.C. § 1857c-7(b)(I)(A-B) (1970).
134. 42 U.S.C. § 1857c-5(a)(2)(A-H) (1970). For the EPA regulations concerning preparation and approval of state plans, see 40 C.F.R. §§ 51-52 (1973).
135. 42 U.S.C. § 1857c-5(e)(l) (1970) allows the Administrator to extend the 3-year
attainment period, for not more than an additional 2 years, for any state implementation plan
only upon a gubernatorial request for such an extention. 42 U.S.C. § 1857c-5(f)(1) (1970)
allows the Administrator to extend for a period of not more than 1 year the compliance with
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tions or extensions from the mandated attainment of the national
primary standards by 1975 are important in the analysis of the
variance-approval decisions that have recently caused a division of
opinion among several different courts of appeal. 136

2.

Dual Enforcement Scheme

The 1970 Amendments narrowly applied the long-standing doctrine of the "primary responsibility" for the prevention and control
of air pollution residing with the states. New language was added
to Title 42 asserting the primary state role in "assuring air quality"
and meeting the'national ambient air quality standards. 137 The state
enforcement mechanism is governed by section 110 and the ensuing
federal regulations issued by the EPA. No specific method of enforcement is required by the 1970 Amendments, as section 110(a)(1)
only requires the state implementation plan to provide for "implementation, maintenance and enforcement" of the primary standards. 138 No other reference to state enforcement can be found in
section 110. The EPA regulations add some flesh to the bones of the
statute by requiring the states to be able to "enforce applicable
laws, regulations and standards, and seek injunctive relief," but
that is also not too helpful to the state air pollution control official. 139
Federal enforcement methods and procedures, however, are
well-defined in section 113 of the 1970 Amendments" 4o The Administrator is given the right to seek relief against any violation of any
requirement or regulation contained in a state implementation
plan. 141 To do so, he must first give the violator and the state a 30day notice of the violation. If after the notice period, the violation
has not ceased, the Administrator can take either of two steps; issue
a compliance order or seek immediate judicial relief, usually in the
form of an injunction. 142 In the event direct judicial action is not
taken and a compliance order is issued, section 113(a)(4) requires
an additional conference or meeting between the EPA and the perany state implementation plan for a source or class of sources, also only upon a gubernatorial
request. See notes 154-63 and accompanying text infra, Both subsections narrowly define the
circumstances upon which the Administrator can grant the above two extensions,
136. See notes 219-86 and accompanying text infra.
137. 42 U.S.C. § 1857c-2 (1970).
138. 42 U.S.C. § 1857c-5(a)(l) (1970).
139. 40 C.F.R. § 51.11(a)(2) (1973).
140. 42 U.S.C. § 1857c-8 (1970).
141. 42 U.S.C. § 1857c-8(a)(l) (1970).
142. 42 U.S.C. § 1857c-8(b)(2) (1970),
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son allegedly violating the state implementation plan before the
order for compliance or abatement can take effect. 143
In the early stages of the implementation of the 1970 Amendments, the EPA was preoccupied with the total federal effort to get
the statutory scheme off the ground. Thus, few "30-day notices"
were issued by the EPA for violations of approved state implementation plans in the first years of the fight against air pollution. 144 In
the period between January, 1973 and March, 1974, however, the
EPA initiated over 280 air pollution enforcement actions, including
the issuance of 127 "30-day notices," and requested the Justice
Department to seek criminal prosecutions in five separate instances. 145 This enforcement effort has been focused on the major sources
of air pollution, including the electric utility industry. 146
A second method by which the Administrator may enforce a
state implementation plan is provided in section 113(a)(2). It calls
for a "period of federally assumed enforcement" in cases of a massive state failure to act to enforce its implementation plan. This
section probably had its origin in the earlier versions of the bill
which predicated all federal enforcement actions upon the finding
by the Administrator of a failure or inability to act by any state. 147
This undoubtedly reflects the congressional feeling that several
states, in the hope of attracting industry to their states, would be
less than eager to enforce pollution laws.
A third enforcement procedure was created giving the federal
government initial enforcement responsibility for violations of the
federally promulgated new-source performance standards and hazardous emission standards. 148 In both the enforcement by the EPA
of new-source performance and hazardous emission standards and
in a period of "federally-assumed" enforcement, the EPA does not
have to wait 30 days before it may seek judicial relief. All that is
required is the holding of a conference with the alleged polluter.
143. 42 U.S.C. § 1857c-8(a)(4) (1970).
144. See Note, Enforcement of the Clean Air Amendments of 1970, 48 NOTRE DAME
LAW. 921, 923-24 (1973) [hereinafter cited as Note, Enforcement of the 1970 Amendments].
The note writer lists only two instances offederal30-day notices through January, 1973. This
position has allegedly been reversed with the EPA taking an active role in the enforcement
arena. See text accompanying notes 145-46 infra.
145. 5 BNA ENv. RPm. 436 (1974) (statements of Russell Train, Administrator of the
EPA, and Alan Kirk II, Assistant Administrator for Enforcement and General Counsel,
announced July 25, 1974).
146. 5 BNA ENv. RPm. 437 (1974) (statement of Alan Kirk II).
147. See notes 68-71, 82-87 and 99-103 and accompanying text supra.
148. 42 U.S.C. § 1857c·8(a)(3) (1970).

HeinOnline -- 6 Tex. Tech L. Rev. 70 1974-1975

CLEAN AIR AMENDMENTS

1974]

71

Monetary penalties can also be assessed for "knowing" violations in any of a number of predefined situations. 149 Any person who
either knowingly refuses to comply with an order, or knowingly violates a state implementation plan during a period of federallyassumed enforcement, or is in violation of a state plan 30 days after
an order is issued under section 113(a)(1), is subject to a maximum
fine of 25,000 dollars per day and imprisonment. ISO
Thus, the federal government is armed with an impressive
array of weapons in its battle to enforce both state implementation
plans and federally-adopted regulations. The final version of section
113 is much stronger, in every respect but one, than the bills that
were passed by the Senate and the House of Representatives. The
only apparent weakening was in the deletion of the maximum 72hour period for abatement of any violation of a state implementation plan. lSI Under the 1970 Amendments as enacted, a 30-day period must be granted to allow either self-regulation or state intervention. Under the Senate bill, however, the maximum 72-hour
period would only be utilized after the Administrator had made a
finding of a state failure or inability to act. 1S2 Because of the potential political ramifications of such a finding, its use would probably
be very limited. Thus, the deletion of the 72-hour period and its
replacement with a 30-day waiting period does not necessarily make
it a boon to polluters. 1s3

3. Available Statutory Exceptions to Avoid the Requirements of
Section 110
Section 110 provides for two specified and limited exceptions
whereby a polluter can avoid meeting the time limits for the attainment of the national primary ambient air quality standards. Section
110(e) has only limited applicability, because it could only be uti149. 42 U.S.C. § 1857c-8(c)(1) (1970).
150. 42 U.S.C. § 1857c-8(c)(1)(A-C) (1970). To compare the monetary penalty with
those in the State of Illinois, which has an excellent reputation in the field of environmental
control, Illinois has a maximum penalty of 10,000 dollars for the initial violation and 1,000
dollars per day for a continuing violation. ILL. ANN. STAT. ch. 111 V2, § 1042 (Smith-Hurd
Supp. 1973).
151. See discussion in text accompanying notes 99-103 supra.
152.

[d.

153. Greco, supra note 106, at 590 n.26. The author does have a good point in noting
that the language of Section 116 of S. 4358, not H.R. 17255 as he cited, was mandatory in
forcing the Secretary to issue a 72-hour abatement order, which would thus subject him to a
section 304 citizen suit if he failed to issue such an order. This is not true with Section 113
which grants discretionary power in the Administrator to bring federal enforcement actions.
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lized at the time each state submitted its original implementation
plan. 154 It permits the Administrator to extend the 3-year period for
attainment of the national primary ambient air quality standards
up to an additional 2 years. The request for the extension must come
from the governor of the state. However, the decision to grant the
extension may be made only if several conditions are met. Initially,
the Administrator must find that it will be technologically impossible for an emission source or class of sources to comply with the
regulations that are designed to attain the national standards
within the 3-year period. 155 Second, the state must have considered
and applied reasonable alternative means of attaining the national
standards. 156 Third, the state must apply the approved state-plan
requirements to all other pollution source or sources in the region, 157
and finally, the state must require interim control techniques during
the entire period. 15s
These specific conditions do not allow the Administrator to
grant extensions solely because of economic hardship. In fact, economic hardship or other social factors appear to be irrelevant to the
Administrator's decision under section llO(e).159 Section llO(e) does
154. 42 U.S.C. § 1857c-5(e) (1970) provides:
(e)(l) Upon application of a Governor of a State at the time of submission of any
plan implementing a national ambient air quality primary standard, the Administrator may (subject to paragraph (2» extend the three-year period referred to in
subsection (a)(2)(A)(i) for not more than two years for an air quality control region
if after review of such plan the Administrator determines that(A) one or more emission sources (or classes of moving sources) are unable to
comply with the requirements of such plan which implement such primary standard because the necessary technology or other alternatives are not available or will
not be available soon enough to permit compliance within such three-year period,
and
(B) the State has considered and applied as a part of its plan reasonably available
alternative means of attaining such primary standard and has justifiably concluded
that attainment of such primary standard within the three years cannot be
achieved.
•
(2) The Administrator may grant an extension under paragraph (1) only if he
determines that the State plan provides for(A) application of the requirements of the plan which implement such primary
standard to all emission sources in such region other than the sources (or classes)
described in paragraph (1)(a) within the three-year period, and
(B) such interim measures of control of the sources (or classes) described in
paragraph (l)(A) as the Administrator determines to be reasonable under the circumstances.
155. 42 U.S.C. § 1857c-5(e) (1970).
156. 42 U.S.C. § 1857c-5(e)(I)(B) (1970).
157. 42 U.S.C. § 1857c-5(e)(2)(A) (1970).
158. 42 U.S.C. § 1857c-5(e)(2)(B) (1970).
159. In NRDC v. EPA, 494 F.2d 519 (2d Cir. 1974), the court allowed the Administrator
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not provide for individual exceptions to the approved state plan. It
seeks to amend the state plan so that the emission limitations found
therein can be designed to attain the primary standards in 4 or 5
years rather_than 3. The new emission limitation program is not an
exception to the rule or regulation that is otherwise being enforced,
but is a substitute for that regulation that may be applicable to one
source or many sources within a defined class.
Section 110(f) provides for another type of extension or exception to the application of the requirements of an approved state
implementation plan. 160 Section 110(f) , like section 110(e), also requires that the request for the extension come from the governor of
the state. Unlike section 110(e), section 110(f) focuses on exceptions
from requirements of state plans that are otherwise being enforced
by the state or federal government against similar industrial operations. 161 It is only applicable to one stationary source and cannot be
applied to a class of stationary sources. Again, the statute sets out
strict criteria or conditions that must be met before the Administrator can approve the gubernatorial request. The Administrator must
first determine that the emitter has made a good faith effort to
comply with the applicable requirement. 162 Second, the inability to
comply must be caused by the technological unavailability of control measures. 163 This would seem to imply that economic and social
and New York to consider social and economic factors in ascertaining whether or not there
were reasonable alternative strategies available to New York that would attain the standard
within 3 years. [d. at 525-26. While social acceptability and cost factors may judge whether
an alternative approach is reasonable, they should not be considered relevant to the initial
decision whether technology exists or will exist that will attain the primary standard within
the initial 3-year period. See notes 257-59 and accompanying text infra.
160. 42 U.S.C. § 1857c-5(f) (1970) provides in part:
(f)(1) Prior to the date on which any stationary source or class of moving sources is
required to comply with any requirement of an applicable implementation plan the
Governor of the State to which such plan applies may apply to the Administrator
to postpone the applicability of such requirement to such source (or class) for not
more than one year. If the Administrator determines that(A) good faith efforts have been made to comply with such requirement before
such date,
(B) such source (or class) is unable to comply with such requirement because the
necessary technology or other alternative methods of control are not available or
have not been available for a sufficient period of time,
(C) any available alternative operating procedures and interim control measures
have reduced or will reduce the impact of such source on public health, and
(D) the continued operation of such source is essential to national security or to
the public health or welfare, then the Administrator shall grant a postponement of
such requirement.
161. 42 U.S.C. § 1857c-5(f) (1970).
162. 42 U.S.C. § 1857c-5(f)(1)(A) (1970).
163. 42 U.S.C. § 1857c-5(f)(l)(B) (1970).
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considerations are again not relevant to the Administrator's decision. 164 The third criterion is that interim or alternative control measures that will reduce the deleterious impact on public health must
be available.t 65 Finally, the Administrator must determine that continued operation is "essential to national security or to the public
health and welfare."166
An additional procedural requirement imposed by section
110(f) is that the Administrator's decision must be made after a
rulemaking "on the record" public hearing. 167 Such a formal procedure is time-consuming and subject to stricter scrutiny upon judicial review than the informal decision made under section 110(e).168
Thus, section 110(e) and section 110(f) provide the two basic statutory procedures for avoiding the requirements of an approved state
implementation plan.
There are two other sections of the 1970 Amendments, however,
which allow for changes from state implementation plan rules and
regulations. Section 110(a)(2)(B) requires that an implementation
plan include "emission limitations, schedules and timetables for
compliance with such limitations."169 These timetables or "compliance schedules" allow a statutory source to meet the implementation plan's emission requirements over a period of time as long as
the schedule does not threaten the attainment of the national standards. 170 It defers the immediate applicability of the state-plan requirement while providing interim emission limitations. 171 These
compliance schedules are considered part of the state plan and,
therefore, must be approved by the Administrator before they become effective. 172
The fourth section that provides a mechanism or procedure to
avoid meeting a state plan requirement is found in section 113,
164. See notes 155-59 and accompanying text supra. See also notes 257-59 and accompanying text infra.
165. 42 U.S.C. § 1857c-5(f)(1)(C) (1970).
166. 42 U.S.C. § 1857c-5(f)(1)(D) (1970).
167. 42 U.S.C. § 1857c-5(f)(2)(A) (1970). A rulemaking "on the record" hearing is the
functional equivalent of an adjudicatory "trial-type" hearing. Thus, it entails the granting
of such rights as cross-examinations and subpoena power to participants. 5 U.S.C. § 553(2)
(1970).
168. 5 U.S.C. § 706(2)(E) (1970). The substantial evidence test is utilized to review
agency decisions made after a rulemaking "on the record" or adjudicatory hearing. See
Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 414-15 (1971).
169. 42 U.S.C. § 1857c-5(a)(2)(B) (1970).
170. 40 C.F.R. §§ 51.1(p), 51.15 (1973).
171. Id.
172. Id.
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which deals with federal enforcement powers. The EPA, upon its
finding of a violation of a regulation, may issue an order, under
section 113(a)(1) for compliance with the applicable state regulation. 173 This compliance order can direct the alleged polluter to meet
immediately the applicable state plan requirement or it can direct
the polluter to follow a preset schedule for compliance. If the latter
option is chosen, the compliance order becomes in reality a compliance schedule. IH
B.
1.

The EPA Approach

Enforcement Policy

For 2 years, the EPA has been utilizing the power to enforce the
requirements of approved state implementation plans granted to it
under section 113(a)(1). A well-structured procedure has been developed by the EPA to handle federal enforcement of state plans. 175
The original contact with the alleged violator is generally through a
request for information under the aegis of section 114 of the 1970
Amendments. 176 If the evidence gathered indicates a violation of the
state plan or compliance schedule, a formal letter is sent to the
highest echelon of the alleged polluter's management. 177 The letter
contains an invitation to a conference where state and local officials
are usually present. 178 The conference is informal in the sense that
it is not an adjudicatory-type hearing. 179 Although informal, the
173. 42 U.S.C. § 1857c-8(a)(1) (1970).
174. One difference, however, is that if the polluter violates the compliance order, he
may be immediately subject to criminal penalties. 42 U.S.C. § 1857c-8(c) (1970). A violation
of a compliance schedule is only subject to an immediate action for civil relief. 42 U.S.C. §
1857c-8(b) (1970).
A recent illustration of the EPA's power to extend compliance dates through the mechanism of enforcement orders occurred in Philadelphia, Pennsylvania. The EPA in issuing its
Section 113 compliance order allowed Philadelphia Electric Company to exceed the emission
limitations until 1978, 3 years after the mandatory attainment date. 5 BNA ENV. RPTR. 109798 (1974).
175. Much of the following discussion is based on a paper submitted to the National
Conference on the Clean Air Act, Oct. 31 - Nov. 2, 1973, by Matthew Walker, Esq., Chief,
Proceedings Branch, Region IX, United States EPA. Walker, Problems of Enforcement under
the Clean Air Act, Proceedings, supra note I, at 68 [hereinafter cited as Walker].
176. 42 U.S.C. § 1857c-9 (1970).
177. Walker, supra note 175, at 71.
178. Interview with Gabe Steinberg, Esq., Staff Attorney with Region V of United
States EPA, in Chicago, Il1inois, April 25, 1974 [hereinafter cited as Interview with Gabe
Steinberg]. A large percentage of the EPA's time is spent in coordinating state, local, and
federal efforts.
179. Walker, supra note 175, at 71. A formal record is kept of the conference through
the use of a court reporter.
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conference is quite broad in scope. These conferences usually deal
with such issues as economic feasibility and community impact.
The end result of the conference is a compliance order issued
by the EPA, hopefully, but not necessarily, with the concurrence of
the other parties. ISO After the order is issued, the Administrator may
seek injunctive relief or criminal penalties if the order is not fol10wed. lsl No statutory requirement is mandated for a second waiting
period before the EPA can seek judicial relief. ls2
As indicated earlier,ls3 the EPA has recently taken an active
role in enforcing state plans. This role includes the EPA's requesting
the imposition of criminal and monetary penalties. As expressed by
Matthew Walker, Esq., Region IX, EPA, the strong federal role in
enforcement is dictated by the congressional discontent with state
and local reluctance to act in the field of air 'pollution abatement. ls4
That reluctance leaves the primary responsibility for enforcement
and negotiation of compliance schedules with the EPA.185 His language seems to imply a strong and continuing "federal presence" in
the enforcement field, caused by his reading of congressional intent
and the continued reluctance of the states, to enforce their own
implementation plans. 186
Some interesting problems have arisen in the area of EPA enforcement policy which can only be given a "broad-brush" treatment in this article. The EPA has on several occasions been forced
by court orders to change pre-existing enforcement policy. The results are sometimes quite surprising.
In Sierra Club v. Ruckelshaus, 187 a federal district court ordered
the EPA to disapprove all state implementation plans that did not
prevent a "significant deterioration" of present ambient air quality}88 The enforcement problem raised by the Sierra Club decision
180, Id, See notes 169-72 and accompanying text supra,
181. 42 U.S.C. § 1857c-8(b)(l) (1970); 42 U.S.C. § 1857c-8(c)(1)(B) (1970).
182. In Walker, supra note 175, the author implies that there is an additional 30-day
waiting period after the order is entered before which the EPA cannot seek judicial relief.
183. See notes 145-46 supra.
184. Walker, supra note 175, at 73.
185. Id.
186. Id. For a contrary view as to the role of the federal government in enforcement,
see Hassett, Enforcement Problems in the Air Quality Field: Some Intergovernmental Structural Aspects, 19 WAYNE L. REV. 1079 (1973).
187. 344 F. Supp. 253 (D.D.C. 1972), aff'd per curiam in an unreported opinion, 4 BNA
ENv. RPTR. 21 (1973), aff'd by an equally divided court sub nom., Fri v. Sierra Club, 412 U.S.
541 (1973).
188. 344 F. Supp. at 256.
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is how should the EPA carry out the court order. As nbted by one
commentator, the 1970 Amendments do not provide for any administrative procedures to implement or enforce the nondegradation
policy.1s9
The results of this decision led' the EPA in July of 1973 to
publish a notice of proposed rulemaking whereby it sought written
comments on several alternative proposals by which it could implement and then enforce the nondegradation policy.190 The basic approach taken by the EPA was to promulgate regulations to be included in the section on "Approval and Promulgation of Implementation Plans" that would require the states to have in their plans
some regulations or rules that meet the requirements of the federal
recommendation. Thereafter, once approved by the EPA, the statepromulgated rule would be enforceable by the federal government
under the powers granted it in section 113. 191 More than 1 year after
the Supreme Court disposition of the district court's issuance of an
injunction to the Sierra Club, however, no such EPA regulation has
been finally promulgated. 192
Without any state regulations, the federal government has not
had the power to enforce what it was ordered to implement and
enforce by virtue of a district court injunction. Thus, in this one
instance where federal enforcement power was mandated by the
judiciary, the EPA has refused to accept the enforcement authority
thrown in its lap.
Another area where federal enforcement policy faces difficult
189. Comment, The Aftermath of the Clean Air Amendments of 1970: The Federal
Courts and Air Pollution, 14 B.C. IND. & COM. L. REv. 724, 748 (1973). The author suggests
using the Section 111 new-source performance standards framework for implementing the
nondegradation policy.
190. Prevention of Significant Air Quality Deterioration, Proposed Rule Making, 38
Fed. Reg. 18985 (1973). For a general discussion of the alternatives, see Comment, The
Nondegradation Controversy: How Clean Will Our "Clean Air" Be?, 1974 U. ILL. L.F. 314
(1974).
191. Of course, the EPA under Section 110 could disapprove state regulations which did
not meet its criteria and promulgate for the state a nondegradation rule which would then
be enforceable under Section 113.
192. In August, 1974, the EPA reproposed regulations that would defer to the state
much of the discretionary decisions to be made about the enforcement and implementation
of the policy of nondegradation. 5 BNA ENV. RPTR. 131,475-76,507,540,551 (1974). A similar
delay occurred after the Sixth Circuit decision in Buckeye Power v. EPA, 481 F.2d 162 (6th
Cir. 1973). The Buckeye court found the plans for Ohio and Kentucky, in their entirety,
defective for failure to meet the requirements of the Administrative Procedure Act. That
opinion was handed down in 1973. It was not until August, 1974 that the EPA promulgated
a new state plan for Kentucky. In the interim period, there being no state plan, there could
be no federal enforcement except of Section 111 and Section 112 standards.
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problems arises from the Fifth Circuit opinion of Natural Resources
Defense Council v. Environmental Protection Agency. 193 Although
other aspects of that decision will be discussed later,194 the focal
point of this discussion will be the court's rejection of a "tall stack"
control strategy as a substitute to stricter emission standards. 195
The court specifically rejected the initial approval by the EPA
of those portions of the Georgia implementation plan that allowed
"tall stacks" to replace emission standards as a means of attaining
and then maintaining the national ambient air standards}96 The
court then ordered the Administrator to file a memorandum or
statement presenting his conclusions as to the ability of the Georgia
plan to meet the national ambient air quality standards without
utilizing the proposed "tall stack" regulations.
A major problem arises because of the EPA approval of other
state plans that permit "dispersion enhancement techniques" as a
substitute for emission standards. Under section 307, however, if a
regulation contained in a state plan is not challenged within 30
days, it shall not be subject to judicial review in a subsequent enforcement action. In other states within the purview of the Fifth
Circuit, "dispersion enhancement techniques," which have gone
unchallenged, will still be enforceable by the EPA even though the
Fifth Circuit has found them to be in violation of the 1970 Amendments. The obvious solution to the dilemma is for the EPA to reverse its earlier position and disapprove all "dispersion enhancement techniques" that come within the Fifth Circuit's territory.
This, the EPA has, as yet, failed to do. Thus, the EPA has placed
itself in the position of having a duty to enforce inadequate and
invalid regulations until it formally disapproves them and promulgates new regulations designed to meet the national standards. 197
193. 489 F.2d 390 (5th Cir. 1974), stay granted sub nom., Train v. NRDC, 417 U.S. 942
(1974), cert. granted, 5 BNA ENV. RPTR. 942 (1974) [hereinafter cited as NRDC V). A portion
of this decision has been stayed by the Supreme Court pending disposition of the writ of
certiorari, but the part of the decision dealing with "tall stacks" has not been stayed.
194. See notes 266-86 and accompanying text infra.
195. 489 F.2d at 394-95. The term "tall stack" strategy will signify all methods of
"dispersion enhancement techniques" which seek to improve ambient air quality by dilution
through greater area dispersion rather than through reduced emissions from the source. Id.
at 394 n.2.
196. Id. at 404. The EPA in May, 1973, 1 year after its approval, disapproved of the
"tall stack" strategy, but neglected to promulgate any regulations to replace the rejected
regulation. [d. at 410-11.
197. See notes 310-12 and accompanying text infra for a discussion of the EPA's duty
to enforce approved state implementation plans.
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2. Exception or Variance Policies of the EPA

The 1970 Amendments do not provide for a procedure analogous to the usual state system for granting "variances" from any
police power or regulatory scheme: 98 A variance is simply an individualized exception from the application of a general rule. 199 It differs
from a compliance schedule in that there is generally no timetable
for meeting the limitations; the variance only exempts the alleged
polluter from becoming a party to an enforcement action. Nonetheless, the EPA has become an important part of the "variancegranting" system. When the states originally submitted their state
implementation plans for approval, many included a section or sections on the granting of "variances" from the proposed state plan. 20o
These variance sections typically included language that would
allow a state official to grant a variance on grounds not found in
either section 110(e) or section 110(f).201
The legislative history of the 1970 Amendments also favors the
interpretation that Congress sought to exclude the usual economic
and social considerations from its exception or extension procedure. 202 Faced with the statutory mandate of section 110(0 calling
for adjudicatory hearings for all exceptions requested by the governor and many state plans that called for "variances" without meeting the section 110(0 criteria, the EPA devised a new theory that
both validated the state variance provisions and thrust the EPA
into the procedure for approving the variances. Only 4 months after
the passage of the 1970 Amendments, the EPA proposed a regulation which in effect circumvented the section 110(0 mechanism.
Section 110(0 would only be applied when the sought-after variance
would threaten the attainment of a national standard. 203 Addition198. In fact, nowhere in the 1970 Amendments is the term "variance" used.
199. The most common example is the petition for a zoning variance whereby the
petitioner seeks to avoid the application of the zoning regulations to his parcel of land.
200. Hearings on the Implementation of the Clean Air Act Amendments of 1970, Before
the Subcomm. on Air and Water Pollution of the Senate Comm. on Public Works, 92d Cong.,
2d Sess. pt. 1 at 45-46, 114-16 (1972) (testimony and exhibits of Richard Ayres, Director,
NRDC) [hereinafter cited as Senate Oversight Hearings].
201. 42 U.S.C. § 1857c-5(e) and 42 U.S.C. § 1857c-5(f) appear to preclude economic and
social factors from being considered in the granting of the extension or exception. See Senate
Oversight Hearings, supra note 200, pt. 1 at 21-22. See text accompanying notes 155-66 supra.
For examples of typical state variance sections, see, e.g., the Rhode Island provision infra note
222 and the Georgia provision infra note 266.
202. See S. REp. No. 91-1196, supra note 93, at 3; Senate Oversight Hearings, supra note
200, pt. 1 at 21-22, 277, 312.
203. 42 C.F.R. § 430.32(f) as proposed in Notice of Proposed Rulemaking, 36 Fed. Reg.
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ally, by virtue of that regulation, the EPA treated all state-granted
variances as revisions of the state implementation plan. 204 Under
section 110(a)(3), all revisions of state plans must be approved by
the Administrator. 205 This power ofrevision was claimed because of
the threat to the attainment of the national standards posed by the
potential indiscriminate use of this state variance power. 206 "This
perceived threat was caused by the loose wording of the proposed
state variance statutes and the consideration of economic and social
factors that Congress had apparently intended to exclude from such
decisions. 207 Through the above policy, the EPA had legitimated the
granting of variances that the 1970 Amendments did not recognize.
This policy was one of the first targets of environmentalists who saw
it as a device to weaken the abatement effort. 208
The EPA was not involved solely because it created a new role
for itself in the variance-granting process. By the statutory mandate
of section 1l0(a)(2)(B) the EPA was required to have a role in the
approval of compliance schedules. Because compliance schedules
are part of the state plan, they must be approved by the EPA before
they can take effect. Although the states were intended to be the
initial and primary negotiators of compliance schedules, the EPA
will often initiate the negotiations. 209 The EPA has interpreted section 1l0(a)(q) to require a public hearing before a compliance schedule can be approved, it being a revision of a state plan. 210 At these
public hearings, the EPA will usually make "informal recommendations" regarding the reasonableness of the compliance schedule or
variance. 211 These recommendations generally indicate how the EPA
6680, 6686 (1971). This section was later advpted (36 Fed. Reg. 15486, 15494 (1971)) and
subsequently renumbered to 40 C.F.R. § 51.12(f) (1973).
204. 40 C.F.R. §§ 51.6, 51.12(f) (1973). For support of the EPA interpretation, see
Luneburg, Federal-State Interaction Under the Clean Air Amendments of 1970, 14 B.C. IND.
& COM. L. REV. 637, 646-58 (1973) [hereinafter cited as Luneburg, Federal-State
Interaction].
205. 42 U.S.C. § 1857c-5(a)(3) (1970).
206. Comment, Variance Procedures Under the Clean Air Act: The Need for Flexibility,
15 WM. & MARY L. REv. 324, 329 n.24 (1973) [hereinafter cited as Comment, Variance
Procedures]. For the dangers inherent in a loosely worded variance statute, see Note,
Enforcement of 1970 Amendments, supra note 144, at 927-30.
207. See S. REp. No. 91-1196, supra note 93, at 3; Senate Oversight Hearings, supra note
200, pt. 1 at 21-22, 277, 312.
208. See notes 219-86 and accompanying text infra.
209. Interview with Gabe Steinberg, supra note 178.
210. 40 C.F.R. § 51.6 (1973). The same could be said for state-granted variances.
211. See, e.g., Hearing Statement by Gabe Steinberg, Esq., Region V EPA before a
public hearing on Proposed Compliance Programs for Chrysler Corporation, Detroit Chemical
Works, Great Lakes Steel, Marathon Oil Company, and United States Gypsum Company, 2
(February 9, 1974) [hereinafter cited as Hearing Statement].
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will treat the schedule or variance when it reaches it for final review
and approval.
The EPA's policy is that until final approval of a compliance
schedule or state-issued variance, the original state implementation
plan is still in effect and can be enforced by the federal government. 212 The EPA, however, will refrain from exercising its concurrent enforcement powers, vis-a-vis a compliance schedule or variance, if it finds the schedule or variance to be "reasonable" and
"legally enforceable."213 This means that a state could grant a variance or negotiate a compliance schedule that called for compliance
beyond the mandated attainment date of mid-1975. 2u The EPA
could not approve this schedule or variance as a revision of the plan,
because it calls for extension of the attainment date. 215 Even though
it could not formally approve the extension, be it in the form of a
variance or compliance schedule, the EPA could informally agree to
refrain from bringing an enforcement action. This it would do if it
was reasonably assured that the state and local authorities had the
legal authority to enforce the terms of the extension. 216
The EPA policies in these two areas of enforcement and extension or variance approval have come under strong attack. This is
understandable in light of the history of the federal role in air pollution control. The lack of a strong federal enforcement role was perceived to be the primary reason for the failure of the prior efforts to
solve the air pollution problems. 217 Thus, the federal enforcement
role was strengthened by the 1970 Amendments. The policies of the
EPA undoubtedly will have a great effect on whether the 1970
212. [d. See notes 310-12 and accompanying text infra for a discussion of the courts'
problem in Getty Oil and other cases.
213. Hearing Statement, supra note 211, at 2.
214. [d. The EPA has recently proposed regulations which would eliminate this problem. 39 Fed. Reg. 34533 (1974). By amending the regulations on requirements for state
implementation plans, the EPA proposes to invalidate any state provision that would allow
the compliance schedule, variance or order to extend beyond the attainment date. See 40
C.F.R. §§ 51.1l(g) , 51.15(j) , 51.32(f), 52.26, as proposed in 39 Fed. Reg. 34535 (1974).
215. 40 C.F.R. §§ 51.15(b)(l), 51.8 (1973). There was a recent legislative attempt to
aHow the Administrator to approve compliance schedules beyond the attainment date if the
date for compliance was as "expeditious as possible." 4 BNA ENV. RPTR. 2004, 2006-07 (1974).
This proposal was rejected by Congress. See note 286 and accompanying text infra.
216. Hearing Statement, supra note 211, at 5-6. In that public hearing in Michigan, the
EPA representative conceded that it could not approve certain compliance schedules which
extended beyond the attainment date. Yet the EPA was wil1ing to accept the "memorandum
of understanding," as the extension was called, between the county and the poHuters, because
local authorities could enforce it. As a result the EPA tacitly agreed not to enforce the still
valid state plan which the poHuters who now violate.
217. See notes 54-62 and accompanying text supra.
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Amendments can solve the problem. The added role as approver of
extensions or exceptions is also vital to the success of the abatement
program. Even the EPA admits that the entire program for air
pollution abatement could be rendered useless by indiscriminate
granting of extensions or exceptions. 218 Thus, it is not surprising that
the federal enforcement and supervisory policies have been among
the first targets of both industry and the conservationists as the
battleground shifts from the Congress and the administrative
branch to the courts.

III.
A.

THE PROBLEM IN THE COURTS

The Need for Federal Approval of Variances

The first decision on the EPA's interpretation on section 110(f)
came from the First Circuit in Natural Resources Defense Council
v. Environmental Protection Agency.219 The case involved a suit
brought under section 307(b)(1)220 directed against the Administrator's approval of certain portions of the Rhode Island and Massachusetts state implementation plans. 221 A key section of the decision
concerned the approval by the Administrator of the Rhode Island
provision for the granting of variances by the state air pollution
control agency. 222 The Rhode Island variance provision allowed the
218. Comment, Variance Procedures, supra note 206, at 329.
219. 478 F.2d 875 (1st Cir. 1973) [hereinafter cited as NRDC 1].
220. 42 U.S.C. § 1857h-5(b)(l) (1970).42 U.S.C. § 1857h-5(b) (1) vests in the "appropriate" court of appeals exclusive power to review the approval or promulgation by the Administrator of any state implementation plan under 42 U.S.C. § 1857c-5.
221. The petitioners raised eight individual objections to the EPA-approved Rhode
Island plan and four objections to the EPA-approved Massachusetts plan. NRDC 1,478 F.2d
875, 879 (1st Cir. 1973).
222. Id. at 884 n.11. The variance section provides:
Variances(a) Upon application and after a hearing the director may suspend the enforcement
of the whole or any part of this chapter or of any rule or regulation promulgated
hereunder in the case of any person who shall show that the enforcement thereof
would constitute undue hardship on such person without a corresponding benefit
or advantage obtained thereby.
(b) In determining under what conditions and to what extent the variance may be
granted the director shall give due recognition to the progress which the person
requesting such variance shall have made in eliminating or preventing air pollution.
In such a case the director shall consider the reasonableness of granting a variance
conditioned on the person's affecting a partial abatement of the pollution or a
progressive abatement thereof or such other circumstances as the director may
deem reasonable. No variance shall be granted to any person applying therefor who
is causing air pollution which creates a danger to public health and safety.
(c) Any variance granted hereunder shall be granted for such period of time, not
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state air pollution control authorities to grant a variance in cases of
"undue hardship" when there was no compensating advantage to be
gained by the public in not granting the variance. 223 The Massachusetts variance provision was similar both procedurally and substantively. A public hearing was required prior to the granting of the
variance, but it was apparently an informal rulemaking hearing.
Thus, it did not meet the section 110(f) mandate which called for a
formal rulemaking "on-the-record" hearing. 224
The NRDC, as petitioners, claimed that the Rhode Island and
Massachusetts plans, by incorporating a variance exception procedure other than that found in section 110(f) of the 1970 Amendments, were in violation of the statute, and therefore, the provisions
should have been disapproved by the Administrator. 225 It also alleged that the variance provision was invalidly approved, because
it allowed the state official to consider economic arid social factors
in reaching his decision. 226 The NRDC was trying to avoid the placing of the variance-granting power in the lower echelons of government where the officials would be the most subject to "pressure"
from polluters. If variances were easily obtainable, their issuance
would have a deleterious effect on the ability of the state to meet
the national standards. 227 By limiting the granting of exceptions to
the section 110(f) mechanism, petitioners sought to make the granting of variances a difficult, time-consuming, and expensive procedure.
The EPA responded to petitioners' argument by claiming that
the excesses alleged by them would be kept in check by the EPA's
review and approval of all state-granted variances. 228 Under its policy of treating all variances as revisions of the state plans,229 the EPA
could conduct such a review. Because state variances have no effect
on the federal enforcement authority until after federal approval,230
the EPA reasoned that the attainment and maintenance of the naexceeding one (1) year as the director shaH specify, but any variance may be continued from year to year. No variance shaH be construed as to relieve the person
receiving it from any liability imposed by law for the commission or maintenance
of a nuisance nor shaH there be any appeal from a denial of a variance.
223. [d.
224. [d.
225. Comment, Variance Procedures, supra note 206, at 329 nn.24, 25.
226. 478 F.2d 875 (1st Cir. 1973). See text accompanying notes 30-33, 36-37 supra.
227. Note, Enforcement of 1970 Amendments, supra note 144, at 928-29.
228. Comment, Variance Procedures, supra note 206, at 329-30.
229. See notes 198-216 and accompanying text supra.
230. See 40 C.F.R. § 51.8 (1973). See also notes 310-12 and accompanying text infra.
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tional standards would not be jeopardized by indiscriminate stategrantings of variances. The EPA further argued that section
110(a)(3) of the 1970 Amendments, which provides for periodic revisions of the state plans, would be rendered superfluous by petitioners' arguments concerning the exclusive nature of section 110(f) in
variance proceedings.231
The First Circuit was thus faced with a dilemma over the interpretation and application of section 110(a)(3) and section 110(£).
The legislative history of section 110(£) was not particularly clear as
to its application to all, or only some, types of variances. 232 Section
110(f) is one of those sections that emerged from the Conference
Committee with little, if any, supporting background discussion in
either the House or Senate deliberations on the 1970 Amendments.
One commentator,233 however, feels that section 110(f) emerged
from section 111(f) of S. 4358, the Senate bill,234 This might support
231. Comment, Variance Procedures, supra note 206, at 329 nn.23, 24. For the supporting ratiOifale, see Luneburg, Federal-State Interaction, supra note 204, at 646-53. This author
has difficulty in understanding this argument. It appears that 42 U.S.C. § 1857c-5(a)(3)
would clearly be applicable to all 42 U.S.C. § 1857c-5(a)(2) (H) revisions regardless of its use
to approve variances.
232. One commentator feels that the legislative history of 42 U.S.C., § 1857c-5(f) leads
one to support the interpretation given it by the EPA through its adoption of regulations that
treat variances that do not threaten attainment or maintenance of the national standards as
revisions under 42 U.S.C. § 1857c-5(a)(3). Luneburg, Federal-State Interaction, supra note
204, at 653-56. (This article was written prior to the NRDC I opinion.)
233. Luneburg, Federal-State Interaction, supra note 204, at 653-56.
234. S. 4358, 91st Cong., 2d Sess. § 111(f) (1970) as found in S. REp. No. 91-1196, supra
note 93, at 89-90, provided:
(f)(I) No later than one year before the expiration period for the attainment of
ambient air of the quality established for any national ambient air quality standard
pursuant to section 110 of this Act, the Governor of a State in which is located all
or part of an air quality control region designated or established pursuant to this
Act may file a petition in the district court of the United States for the district in
which all or a part of such air quality control region is located against the United
States for relief from the effect of such expiration (A) on such region or portion
thereof, or (B) on a person or persons in such air quality control region. In the event
that such region is an interstate air quality control region or portion thereof, any
Governor of any State which is wholly or partially included in such interstate region
shall be permitted to intervene for the presentation of evidence and argument on
the question of such relief.
(2) Any action brought pursuant to this subsection shall be heard and determined
by a court of three judges in accordance with the provisions of section 2284 of title
28 of the United States Code and appeal shall be to the Supreme Court. Proceedings
before the three judge court, as authorized by this subsection, shall take precedence
on the docket over all other causes of action and shall be assigned for hearing and
decision at the earliest practicable date and expedited in every way.
(3)(A) In any such proceedings, the Secretary shall intervene for the purpose of
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the EPA interpretation of section 110(f), because section 111(f) was
to be of limited application. Careful scrutiny and analysis of the
language used in section 111(f) of S. 4358, however, shows that it
dealt with the postponement of the application of national ambient
air quality standards. Section 110(f), on the other hand, refers to
particular emission standards which would be promulgated by the
states through their implementation plans. 235 Section 111(f) also
refers to relief from the effects of the expiration of the time set for
the achievement of national standards, not relief from individual
emission standards or compliance schedules. Although not directly
stated, portions of section 111(f) do refer to postponements for individual emitters. The reference, however, is in terms of relief from
the ambient air quality standard attainment date. In a sense, section 111(f) of S. 4358 is more like section 1l0(e) of the 1970 Amendments, which refers to postponing the application of national ambient air quality standards. 236
presenting evidence and argument on the question of whether relief should be
granted.
(B) The court, in its discretion, may permit any interested person residing in
an affected State to intervene for the presentation of evidence and argument on the
question of relief.
(4) The court, in view of the paramount interest of the United States in achieving
ambient air quality necessary to protect the health of persons shall grant relief only
if it determines such relief is essential to the public interest and the general welfare
of the persons in such region, after finding(A) that substantial efforts have been made to protect the health of persons in
such region; and
(B) that means to control emissions causing or contributing to such failure are
not available or have not been available for a sufficient period to achieve compliance prior to the expiration of the period to attain an applicable standard; or
(C) that the failure to achieve such ambient air quality standard is caused by
emissions from a Federal facility for which the President has granted an exemption
pursuant to section 119 of this Act.
(5) The court, in granting such relief shall not extend the period established by
this Act for more than one year and may grant renewals for additional one year
periods only after the filing of a new petition with court.
(6) The Secretary, in consultation with any affected State or States, shall take
such action as may be necessary to modify any implementation plan or formulate
any new implementation plan for the period of such extension.
(7) No extension granted pursuant to this section shall effect compliance with
any emission requirement, timetable, schedule of compliance, or other element of
any implementation plan unless such requirement, timetable, schedule of compliance, or other element of such plan is the subject of the specific order extending
the time for compliance with such national ambient air quality standard.
Compare S. 4358, 91st Cong., 2d Sess. § 111(f) (1970) with 42 U.S.C. § 1857c-5(f) (1970).
235. 42 U.S.C. § 1857c-5(f) specifically refers to implementation plan requirements, not
ambient air quality standards. See Luneburg, Federal-State Interaction, supra note 204, at
655-56.
236. 42 U.S.C. § 1857c-5(e) (1970).
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The Senate Report was also of little help to the court, because
it avoided using language concerning individual emission variances
or extensions. It made reference to the issue of general relief from
the effects of the expiration of the national ambient air standards
attainment dates. 237 Although undoubtedly some of the procedural
language was copied, the conclusion is shaky at best that section
110(f) emerged solely from section ll1(£) of S. 4358 and should thus
be governed by the legislative history of section 111(f). The court
also could not rely on the Conference Committee Report. 238 The
report failed to note the change in emphasis from ambient air quality standards to emission standards in section 110(£).239 The absence
of comment by the Conference Committee could not reasonably be
interpreted to support the EPA position that section llO(£) was to
be utilized only when the extension threatened the attainment of
the national standard. 240
Thus, the legislative history of section 110(£) is muddled at
best, its origins unclear, and congressional pronouncements about
it somewhat confusing. The First Circuit was left with a difficult
interpretation problem. On one pole was the NRDC, arguing that
section 110(f) was the exclusive mechanism for the granting of all
variances and exceptions. On the other pole was the EPA, arguing
that section,1lO(£) was only applicable if the exception threatened
the attainment or maintenance of a national standard. What the
First Circuit did with this dilemma is a matter of a practical compromise between two polar and inconsistent positions.
By utilizing one sentence from section 110(a)(2)(B), in which
Congress required state implementation plans to contain emission
limitations "necessary to insure attainment and maintenance of any
standard,"241 the First Circuit devised what it saw as a Solomon-like
compromise. The court interpreted this language as creating two
distinct time divisions. The first period was the pre-attainment period in which the state plans were to achieve the national standards
as expeditiously as possible, but in no case later than 3 years after
237. S. REp. No. 91-1196, supra note 93, at 14-15; Luneburg, Federal-State Interaction,
supra note 204, at 655.
238. S. REp. No. 91-1196, supra note 93.
239. S. REp. No. 91-1196, supra note 93, at 14-15.
240. Id.; Luneburg, Federal-State Interaction, supra note 204, at 655-56. The Conference Committee, after all, made no mention of the new and broad powers given the federal
government in the enforcement field. See note 112 and accompanying text supra.
241. 478 F.2d 875, 885 (1st Cir. 1973). 42 U.S.C. § 1857c-5(a)(2)(B) (1970).
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the plan's approval.2 42 The second period would occur after the national standards had been attained and the plan would be concerned only with the maintenance of the standards. 243
After identifying these two theoretical time periods, the First
Circuit next determined that section 110(0 was not the exclusive
procedure for obtaining variances or exceptions in the preattainment period, but was the exclusive procedure to be followed
in the post-attainment period. 244 The court could not rely on the
legislative history of the 1970 Amendments to support its decision,
because nowhere in that history is there any hint that Congress
intended to create two separate time divisions. 245
Instead, the court supported its rationale with some conclusionary remarks. The court cited the presence of both the section 110(e)
and section 110(f) exception procedures to buttress its conclusion
that Congress had intended to allow the EPA to approve "reasonable state deferral mechanisms" during the pre-attainment period. 246
These exceptions allegedly evince a congressional intent that the
national standards were not to be immediately achievable. This, the
court concluded, makes it evident that Congress had meant to be
flexible in its approach to granting exceptions. 247
The existence of specific, definite, and limited exception procedures, however, should have led the First Circuit to the opposite
result. This becomes clear when the court's rationale in finding
section 110(f) to be the exclusive variance mechanism in the postattainment period is analyzed. The arguments utilized by the court
cannot be reasonably applied to one time period and not the other.
Initially, the First Circuit noted that Congress had been frustrated with the ineffectiveness of the earlier statutes. 248 If the state
variance procedure was approved and extended through the postattainment period, the extensive discretion given the state administrative official in granting variances could threaten the goals and
242. 478 F.2d 875, 885 Ost Cir. 1973).
243. Id.
244. Id. at 885-87. See notes 257-59 and accompanying text infra for discussion of
whether the alternate variance mechanism could consider economic and social factors.
245. See H.R. REp. No. 91-1146, supra note 82; S. REp. No. 91-1196, supra note 93; H.R.
REp. No. 91-1783, supra note 111. See also Comment, Variance Procedures, supra note 206,
at 331.
246. NRDC I, 478 F.2d 875, 887 Ost Cir. 1973). For a concurring view, see Luneburg,
Federal-State Interaction, supra note 204, at 656 ; Comment, Variance Procedures, supra note
206, at 331-32.
247. 478 F.2d 875,886-87 (1st Cir. 1973).
248. Id. at 885-86; see, e.g., H.R. REp. No. 91-1146, supra note 82, at 1, 5.
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objectives of the 1970 Amendments. So reasoned the court. 249 The
court does not state why this same frustration of congressional intent will not occur in the pre-attainment period, even with the EPA
assuming a veto power over state-granted variances.
Second, the court said:
Congress' intention to restrict individual exemptions is further reflected in its enactment of Section 1857c-5(f). That section with its
precise standards, its limitation of postponements to not more
than one year, and its provisions for judicial review, would be
meaningless if much less restricted state variance machinery, nowhere authorized by the federal statute, were simultaneously to
exist. We think Congress meant Section 1857c-5(f) to be the exclusive mechanism for hardship relief after the mandatory attainment
dates. 25o

If section nO(£) would be meaningless if less rigorous alternatives
were allowed in the post-attainment period, the court does not satisfactorily explain why it would not be just as meaningless in the preattainment period. 251 If the task of attaining the national standards
is viewed as being much more difficult than merely maintaining
them, once achieved, the court's analysis becomes even weaker. If
the First Circuit was correct in finding that Congress intended to
restrict individual exceptions, there is more reason to apply section
nO(£) in the pre-attainment period where ambient levels of pollutants are higher. These higher ambient levels in the pre-attainment
period will pose a consequently greater threat to the public health
than will occur in the post-attainment period. 252
Third, the First Circuit said:
Had Congress meant Section 1857c-5(f) to be followed only if a
polluter, besides violating the objective state requirements, was
shown to be preventing maintenance of a national standard, it
would have said SO.253
249. 478 F.2d 875, 885 (1st Cir. 1973).
250. Id. at 886.
251. This question is asked in the rhetorical sense only. Although one can posit reasons
for making the distinction, it is doubtful that the First Circuit did so.
252. One commentator argues the opposite position, that 42 U.S.C. § 1857c-5(f) should
not be the exclusive mechanism for deferrals or variances in either the pre-attainment or postattainment periods, except in cases where the deferral would threaten the attainment or
maintenance of a national standard. Comment, Variance Procedures, supra note 206. In a
very recent decision, the Ninth Circuit has reached a similar conclusion. NRDC v. EPA,_
F.2d _ , 7 ERe 1181 (9th Cir. 1974). [hereinafter cited as NRDC IAj.
253. 478 F.2d 875, 886 (lst Cir. 1973).
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Similarly, if Congress had meant section 110(f) to be followed only
if the exception was shown to be preventing attainment of a national
standard, it would have said SO.254 Finally, the court attempted to
show that if section 110(f) is not the exclusive exception mechanism
in the post-attainment period, it would invite protracted delay in
the meeting of individual emission standards in the post-attainment
period. 255 Besides being a weak argument on the merits,256 it is subject to the same criticisms as the other arguments; namely, that
protracted delay in the pre-attainment period would just as likely
frustrate the attainment of the national standards by deferring the
meeting of individual emission standards.
Having found that state variance or exception mechanisms
could exist in the pre-attainment period, the court then went on to
resolve the issue of whether the state could consider economic and
social factors in issuing its abatement orders. The Rhode Island
provisions would allow the state enforcement officer to weigh such
factors. 257 The court found these provisions inconsistent with the
1970 Amendments and ordered the EPA to disapprove them. 25s The
court did not face the difficult issue of whether the variances or
exceptions issued in the pre-attainment period, as opposed to abatement orders, could be granted solely on economic and social factors.
The court only required a "reasonable" state deferral mechanism
that would not be "inconsistent with national objectives."259 Having
rejected the notion that section 110(f) was the exclusive exception
mechanism, however, one might infer that the replacement mechanism need not have the same stringent conditions.
The First Circuit in effectuating its practical compromise between two opposing views, in effect, attempted to rewrite certain
sections of the 1970 Amendments. This judicial rulemaking occurred because the 1970 Amendments had emerged from long and
extensive conference committee deliberations with new sections,
new language, and new problems that the legislators had failed to
anticipate. The First Circuit could not face the consequences urged
254. See notes 272-73 and accompanying text infra.
255. 478 F.2d 875, 886 (1st Cir. 1973) (citing the Getty Oil case). See notes 301-15 and
accompanying text infra.
256. Undoubtedly, having to hold adjudicatory hearings would be more timeconsuming than having to hold informal rule making hearings. See Comment, Variance
Procedures, supra note 206, at 324-25.
257. 478 F.2d 875, 886 n.12 (1st Cir. 1973).
258. [d.
259. [d. at 887.
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upon them by the petitioners; namely, that in the pre-attainment
period hundreds or thousands of adjudicatory hearings would have
to be conducted. Neither could it ignore, however, the statutory
language contained in the 1970 Amen'dments, which seems to provide only two basic mechanisms for granting exceptions to state
plans. Neither of the parties to the suit proposed the creation of two
artificial time periods. The end result is that the judiciary became
a policy-creating branch of government in this one instance. This is
a role the courts generally do not covet, which is readily apparent
from the First Circuit's language and the reasoning in its opinion. 260
The NRDC I opinion had a great impact on other courts of
appeal which had to deal with identical challenges to the EPA approval of a state variance procedure that did not meet the requirements of section 110(£).261 In both the Second (NRDC II)262 and
Eighth (NRDC VIII)263 Circuits, the courts adopted the NRDC I
interpretation of section 11O(f). In NRDC VIII the court specifically
endorsed the NRDC I view that flexibility was needed in the preattainment period. 264 This buttressed the NRDC I theory of two
different time periods with two different standards. The NRDC II
opinion is particularly significant in its adoption of the NRDC I
rationale. The Second Circuit had before it both the NRDC I interpretation of section 1l0(f) and the view of the Fifth Circuit265
(NRDC V) which directly opposed the NRDC I interpretation.
The Georgia variance provision attacked in NRDC V was very
similar to the one upheld in NRDC [,266 A broad power to grant a
260. See text accompanying notes 245-56 supra.
261. See NRDC v. EPA, 494 F.2d 519, 523-24 (2d Cir. 1974); NRDC v. EPA, 483 F.2d
690, 693-94 (8th Cir. 1973). See also Metropolitan Washington Coalition for Clean Air v.
District of Columbia, 373 F. Supp. 1089, 1093-94 (D.D.C. 1974); Delaware Citizens for Clean
Air, Inc. v. Stauffer Chemical Co., 367 F. Supp. 1040 (D.C. Del. 1973), for 42 U.S.C. § 1857h2 citizen's suits in which the courts adopted or deferred to the First Circuit approach.
In NRDC IX the Ninth Circuit rejected the NRDC I approach. It could find no statutory
basis for treating the variances differently in the pre-attainment or post-attainment periods.
It also rejected the NRDC V approach by concluding that section 110(f) would only be
applicable in situations where the variance would threaten the attainment or maintenance
of a national standard. NRDC IX, _
F.2d _ , _ , 7 ERC 1181, 1184-86 (9th Cir. 1974).
262. 494 F.2d 519, 523 (2d Cir. 1974).
263. 483 F.2d 690, 693-94 (8th Cir. 1973).
264. Id. at 693 n.6.
265. 489 F.2d 390 (5th Cir. 1974).
266. The Georgia variance provision provides in full:
The Department may grant specific or general classes of variances from the
particular requirements of any rule, regulation or general order to such specific
persons or class of persons or such specific source or general classes of sources of
air contaminants upon such conditions as it may deem necessary to protect the
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variance on "undue hardship" grounds, with or without a public
hearing, was vested with the state agency.267 The NRDC, as petitioners, argued as they had before the First, Second, and Eighth
Circuits that section 110(f) provided the exclusive mechanisms for
granting variances or exceptions from an approved state plan. 26s The
EPA offered two arguments. It first said that its present regulations
which consider variances as revisions of the state plan fall within the
parameters of section 110(a)(3), whether the pre-attainment or
post-attainment period is involved. 269 It also argued, however, that
the Fifth Circuit should adopt the NRDC I rationale and adopt a
pre-attainment and post-attainment period division. 270
The Fifth Circuit, however, repudiated the EPA and First Circuit interpretation of section 110(f) and found instead that section
110(f) did indeed provide the exclusive mechanism for granting variances at any time, whether before or after the attainment of the
national ambient air quality standards. 271 The court first attacked
public health and welfare, if it finds that strict compliance with such rule, regulations or general order is inappropriate because of conditions beyond the control of
the person or classes of persons granted such variances, or because of special circumstances which would render strict compliance unreasonable, unduly burdensome, or impractical due to special physical conditions or causes, or because strict
compliance would result in substantial curtailment or closing down of one or more
businesses, plants or operations, or because no alternative facility or method of
handling is yet available. Such variances may be limited in time. In determining
whether or not such variances shall be granted, the department shall give consideration to the protection of the public health, safety and general welfare of the public,
and weigh the equities involved and the relative advantages and disadvantages to
the resident and the occupation or activity affected. Any person or persons seeking
a variance shall do so by filing a petition therefor with the director of the department. The director shall promptly investigate such petition and make a recommendation as to the disposition thereof. If such recommendation is against the granting
of the variance, a hearing shall be held thereon within 15 days after notice to the
petitioner. If the recommendation of the director is for the granting of a variance,
the department may do so without a hearing. Provided, however, that upon the
petition of any person aggrieved by the granting of a variance, a public hearing shall
be held thereon. A variance granted may be revoked or modified by the department
after a public hearing which shall be held after giving at least 15 days prior notice.
Such notice shall be served upon all persons, known to the department, who will
be subjected to greater restrictions if such variance is revoked or modified, or are
likely to be affected or who have filed with the department a written request for
such notification.
GA. CODE ANN. § 88-912. 489 F.2d 390, 398-99 n.27 (5th Cir. 1974).
267. 489 F.2d 390, 398-99 (5th Cir. 1974).
268. [d. at 399.
269. [d. at 400-01.
270. [d. at 402-03.
271. [d. at 401-03.
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the initial EPA rationale that treating variances or exceptions as
revisions of the state plan under section 110(a)(3) was valid. The
Fifth Circuit could not find any statutory support for the view that
section 110(f) was only to apply to exceptions that threatened the
attainment or maintenance of a national standard. 272 Moreover, the
language of section 110m quite explicitly applies to "any stationary
source" and to the postponement of "any requirement of an applicable implementation plan."273 The court thus found the above statutory language in section 110(0 unambiguous and clearly incompatible with the EPA interpretation that it only apply in limited situations.
This literal interpretation of section 110(f) was supported by
the court's reading of section 110(a)(3). The court noted that Congress, by including both section 110(a)(3), which is concerned with
revisions of general applicability, and section 110(f), which is concerned with variances or postponements of particular applicability,
must have intended to create two separate mechanisms, each exclusive in its own field. 274 This argument, the court said, was supported
by the overall scheme of the 1970 Amendments, which was to be
"technology forcing." From this general reading of congressional
intent, the court inferred that Congress specifically intended to create broad, bold goals that would force technology to catch up, and
only in extreme and rare cases would the achievement of the goals
be postponed. 275 Industry would thus be forced to develop new emission control devices, because it would be difficult to obtain an exception unless limited and specific conditions were met.
The court also disputed the NRDC I interpretation of section
110(0. The EPA had raised this interpretation as an alternative
theory that the court could use to defeat the petitioner's claims. 276
The Fifth Circuit found what it considered to be a "fatal flaw" in
the NRDC I opinion. The court attacked the NRDC I theory that
Congress, by allowing a 3-year period prior to attainment with a
possible 2-year extension through section 110(e), did not expect
immediate achievement of "standards."277 This assumption was
crucial to the NRDC I court's finding that Congress had intended
272.
273.
274.
275.
276.
277.

[d. at 401.
[d.
[d.
[d.

[d. at 402.
[d. at 402-03.
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that a certain degree of flexibility was required in the preattainment period. 27S The Fifth Circuit, however, noted an ambiguity in the use of the term "standards." If "standards" refers to
emission standards, the NRDC I interpretation would be correct. If
the term "standards," however, refers to ambient air quality standards, as the Fifth Circuit thought it did, there is no room for the
finding of a congressional intent to be flexible in the pre-attainment
period. 279 In fact, the Fifth Circuit, by utilizing this latter interpretation, finds a congressional intent that all emission standards were
to be immediately achievable according to the requirements of the
state plan. It supports this reading of congressional intent on two
grounds; first, there was no legislative history or statutory proclamation that stated that emission standards were not to be immediately achievable, and second, the overall statutory policy to be
"technology forcing"280 precluded the interpretation given section
110(f) by the First Circuit. 281
The NRDC V opinion was completely unexpected by many of
the EPA personnel,282 It again illustrates that when a complex statute emerges out of a long conference committee meeting with many
changes not documented in the legislative history, different courts
will utilize different approaches as they attempt to interpret and
apply the congressional mandates. In NRDC I, the First Circuit
reached an independent verdict that Congress could not have meant
what it literally said. It refused to accept either parties' interpretation of section 110(£). It became a policy-making body in a critical
situation. With a dearth of relevant legislative history, the court
reached what it considered to be a middle ground.
The Fifth Circuit, facing the same dearth of legislative history,
opted for a more literal interpretation of the statute. It did not want
to engage in a policy decision. Faced with a statute that appears to
provide the exclusive mechanism for the postponement by "any"
stationary source of "any" requirement of a state implementation
plan, the court said Congress meant what it had written, regardless
of its implications. In reaching its decision, the NRDC V court could
not have ignored the practical problems of utilizing the section
278.
279.
Abuse of
280.
281.
282.

See notes 246-47 and accompanying text supra.
489 F.2d 390, 402-03 (5th Cir. 1974). Note, 1970 Clean Air Amendments: Use and
the State Implementation Plan, 26 BAYLOR L. REv. 222, 236 (1974).
See notes 274-75 and accompanying text supra.
489 F.2d 390, 402-03 (5th Cir. 1974).
Interview with Gabe Steinberg, supra note 178.
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110(f) mechanism for every state variance request. 283 Nonetheless,
it found that the statute required section 110(f) to be the exclusive
mechanism for the granting of all exceptions or variances. 284
The EPA reaction to NRDC V was swift and decisive. They
immediately sought and were granted a stay by the United States
Supreme Court from that part of the court order that disapproved
the EPA's approval of the Georgia variance provision. The EPA now
awaits a disposition by the Supreme Court of its petition for writ of
certiorari. 2R5 Even if the Supreme Court does decide to grant the
petition for a writ of certiorari, it may be moot. Arguments would
probably not be presented until mid-1975 which could coincide with
the arrival of the post-attainment period. 2R5 . 1 In this post-attainment
period all the circuits have found section 110(f) to be the exclusive
mechanism for the issuance of variances or exceptions. 2R6
One of the important side effects of the federal involvement in
the variance approval process is that a lag-time is created between
the state approval of the variance and the subsequent federal approval. 287 This lag-time is caused by the backlog of requests for
283. For a discussion ofthat procedure, see Comment, Variance Procedures, supra note
206, at 334-36. See also 40 C.F.R. § 51.33 (1973).
284. The Fifth Circuit has found some support for both of its major findings; first, that
42 U.S.C. § 1857c-5(e) and (f) are the exclusive mechanism for granting variances, and
secondly, that emission controls, not other control techniques, are to be the primary method
for achieving the national air standards, in the case of West Penn Power Co. v. Train, 378 F.
Supp. 941 (W.O. Pa. 1974). In dictum, a district court found that the only way the petitioners
could prevent federal enforcement of the Pennsylvania plan was for there to be a gubernatorial request to the Administrator under 42 U.S.C. § 1857 c-5 or 42 U.S.C. § 1857c-6 to extend
the compliance date to June 30, 1976. The court's language seems to infer that a mere
approval of the variance as a revision to the plan would not be valid, since 42 U.S.C. § 1857c5(f) is the exclusive mechanism available. However, the court's inclusion of 42 U.S.C. § 1857c6 in its analysis, which does not provide for variances solely upon a gubernatorial request,
does cloud the issue. The court also extensively quotes from the NRDC Vopinion, especially
as it concerns the rationale for finding 42 U.S.C. § 1857c-5(O the sole provision for granting
variances. 378 F. Supp. at 942-49.
285. NROC v. EPA, 489 F.2d 390 (5th Cir. 1974), stay granted sub nom., Train v.
NROC, 417 U.S. 942 (1974), cert. granted, 5 BNA ENv. RPm. 942 (1974).
285.1 Oral arguments were presented before the Supreme Court in NRDC Von January
15, 1975. 5 BNA ENV. RPTR. 1430-31 (1975).
286. After this paper was printed, the Ninth Circuit disposed of the issue of mootness
by holding that variances could be issued at any time without utilizing the section 110
mechanism, if the variance would not threaten the attainment or maintenance of a national
standard. Therefore, it would still be possible for the EPA to grant non-section 110(f) variances after mid-1975. NROC IX, __ F.2d __, 7 ERC 1181 (9th Cir. 1974).
287. This assumes that NRDC I is controlling and that variances are treated simply as
revisions of the state implementation plan.
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approvals for such diverse items as transportation control plans and
compliance schedules, as well as variances. One problem raised by
this interim period between state and federal approval is whether
or not federal enforcement can be exercised prior to federal approval
of state-issued variances. 288 Another minor problem that has arisen
is the potential liability of the source of pollution to a member of
the public while operating under a state-granted, but not federallyapproved, variance. Such a problem was alluded to in dictum in
Delaware Citizens for Clean Air v. Stauffer Chemical. 289 In Stauffer
Chemical, the plaintiffs, a non-profit organization and certain
named individuals, brought a section 304 citizen suit against the
defendant. They alleged noncompliance with the sulfur dioxide
emission standard. 290 The district court, using the NRDC I rationale, held that Stauffer Chemical could operate under a variance,
granted by Delaware on October 27, 1972, which was later approved
as a revision of the state plan by the Administrator on May 23,
1973. 291 Then, in an interesting aside, the court alluded to, without
deciding, the possibility that Stauffer might be liable to individual
plaintiffs for compensatory damages for excessive emissions in the
period prior to the federal approval of the state variance, but after
the state issuance of the variance. 292 The court did not solve this
problem, because only injuries to the members of the organization
were pleaded. Neither did the court, however, preclude the possibility that a source of pollution might be held liable in money damages
to an individual whQ could prove a compensable injury while the
source is operating under a valid state-granted variance. This problem raises several of the same conceptual issues that have plagued
the courts as they try to deal with the dual system of enforcement
and exception or variance approval.
B.
1.

Federal Enforcement of State Implementation Plans

Constitutionality of Dual Enforcement Procedure

Before embarking on a specific discussion of the problems inherent in having both a dual enforcement system, as provided for
in section 113, and a dual system for variance approval, something
must be said about the general constitutionality of such dual
288.
289.
290.

291.
292.

See notes 301-34 and accompanying text infra.
367 F. Supp. 1040 (D.C. Del. 1973).
[d. at 1042.
[d. at 1042-43.
[d. at 1047-48.
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federal-state schemes. In the recent case of Pennsylvania v. Environmental Protection AgencY,293 the Third Circuit was faced with
just such a constitutional attack. Pennsylvania objected to the EPA
regulation 294 that subjected Pennsylvania to federal enforcement
sanctions for failing to enforce any approved section of an implementation plan. The specific constitutional objection related to an
alleged violation of the commerce clause. 295
The court made an initial finding that Congress clearly intended that the federal enforcement powers extend over other governmental bodies who were in violation of the Act. 296 In this instance, Pennsylvania feared prosecution under section 113 for failing to enforce certain sections of its plan dealing with traffic and
parking controls and automobile emission devices. The power of the
federal government to regulate in the field of air pollution control
was not challenged. Thus, the federal government could clearly do
directly what it was now ordering the state to do for them. Pennsylvania argued that the EPA regulation subjected the state to federal
sanctions while they were acting in their governmental capacity.
This would "exceed the limits of the federal commerce power" and
would also infringe upon the state's sovereignty.297
The court rejected the distinction that Pennsylvania tried to
make between the state operating in the capacity of a private entity
and the state operating in its governmental capacity.298 It said that
the basis for commerce power regulation lies solely in the determination that the activity being regulated affects or has an impact on
interstate commerce. Clearly, Pennsylvania's refusal to enforce certain aspects of a land-use or transportation control plan would have
a deleterious effect on the overall capacity of the state to attain the
national standards and would thus have a grave impact on interstate commerce. 299 Finally, the court found that the exercise of the
federal review and enforcement powers does not conflict with the
"proper functions of the system of federalism embodied in our Constitution."30o Thus, the general constitutionality of the dual enforcement and review system has been upheld in the only instance when
a constitutional challenge has been made.
293.
294.
295.
296.
297.
298.
299.
300.

500 F.2d 246 (3d Cir. 1974).
40 C.F.R. § 52.23 (1973).
Pennsylvania v. EPA, 500 F.2d 246, 254-56 (3d Cir. 1974).
[d. at 256-58.
[d. at 258-60.
[d.
[d. at 260-61.
[d. at 262.

HeinOnline -- 6 Tex. Tech L. Rev. 96 1974-1975

1974]

CLEAN AIR AMENDMENTS

97

2. Federal Enforcement Prior to Final State Approval of a
Variance or Extension

What one court has described as the "Getty Oil Dilemma"301
brings into focus the problems raised by the concurrent federal-state
enforcement authority created by the 1970 Amendments. In Getty
Oil Co. v. Ruckelshaus,302 the Third Circuit was faced with a complex factual situation. Delaware's state plan, which had been approved by the EPA, contained a provision that prevented the burning of fuel which had a sulfur content of greater than 3.5 percent. 303
The EPA issued. a section 113 order to force Delmarva Power and
Light Company to comply with the regulation. 304 The alternative to
compliance was potential criminal and civilliability.305
Getty Oil, the supplier of the high sulfur content fuel, sought
to attack the order for compliance. Getty Oil had previously filed
an action in the Delaware Chancery Court seeking and obtaining a
restraining order enjoining the Delaware authorities from enforcing
the regulation in question. 306 This injunction caused the EPA to
intervene because Delaware could not enforce the regulation. Earlier, Getty Oil had opted not to appeal administratively the Dela301. Duquesne Light Co. v. EPA, 481 F.2d I, 7-9 (3d Cir. 1973). See also West Penn
Power Co. v. Train, 378 F. Supp. 941 (W.O. Pa. 1974).
302. 467 F.2d 349 (3d Cir. 1972), aff'g 342 F. Supp. 1006 (D.C. Del. 1972), cert. denied,
409 U.S. 125 (1973).
303. 342 F. Supp. at UllO-11.
304. 467 F.2d at 354-55. The compliance order states:
Whereas, after review of the conference record and a thorough investigation of
all relevant facts, including the seriousness of the violation and any good faith
efforts to comply, it has been determined that immediate compliance with said
Regulation VIII is reasonable, it is hereby ORDERED
1. That on and after May I, 1972, Delmarva Power & Light Company comply
with said Regulation VIII by burning no fuel (or fuel mixture), on any day or portion
of a day, which fuel has a sulphur content which exceeds 3.5% by weight.
2. That on or before May 1, 1972, Delmarva Power & Light Company certify in
writing to the Regional Administrator of Region III of the Environmental Protection
Agency the steps it will take or has taken to comply with paragraph 1 of this Order.
3. That commencing June 1, 1972, and continuing thereafter until further order
of the Environmental Protection Agency, Delmarva Power & Light Company, on
or before the 10th day of each month, certify, in writing, to the Regional Administrator of Region III of the Environmental Protection Agency, the average sulphur
content of the fuel by weight burned on each day during the preceding calendar
month.
[d. at n.10.
305. [d. at 352-55. In fact, Getty Oil was not the recipient of the 42 U.S.C. § 1857c-8
compliance order, although it did supply the power company with the high-sulphur content
fuel, the use of which the Delaware state implementation plan prohibited.
306. [d. at 353-54.
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ware decision to adopt the regulation. They had, however, administratively appealed the state refusal to grant Delmarva a variance
from the regulation and simultaneously had filed the above state
court action seeking injunctive relief. The administrative appeal of
the variance refusal was still pending when the federal enforcement
mechanism began. 307
Getty's primary contention was that it was being denied due
process of law because it was being subjected to the threat of civil
and criminal penalties without being afforded an opportunity to be
heard. 308 The Third Circuit very aptly put the "Getty Oil Dilemma"
into focus when it said:
And here lies the crux of Getty's predicament: having failed to
appeal the Administrator's approval of the Delaware plan, and
faced as it is with the EPA's compliance order, Getty is presented
with the choice of either compliance or breach, until such time as
its application for a variance is favorably considered. 309

The Third Circuit found that the Administrator is "duty bound" to
enforce an approved implementation plan. The state-granted variance does not become a part of the approved plan until the requirements of 40 C.F.R. Section 51.32(a-O are met. 31O Section 51.32(f)
requires all exceptions or variances to be treated as revisions of state
plans. Because all revisions require approval by the EPA before they
can take effect, the state variance, even if granted, is not a deterrent
to a federal enforcement action. 3I1 Thus, until first the state, and
second, the Administrator approve the variance, the Administrator
is responsible for the enforcement of the plan which has been approved and, therefore, will achieve the national standards. He cannot defer enforcement of an applicable plan because to do so will
threaten attainment or maintenance of a national standard. 312
The gravamen of the court's decision on the Getty Oil due
process argument was that:
307. [d. at 356-57.
308. [d. at 356-58. The primary basis for the opinion denying Getty its sought-after
injunctive relief is the 1970 Amendment's limited procedure for pre-enforcement judicial
review of orders and EPA approval of state plans that is contained in 42 U.S.C. § 1857h-5.
While the district court did find jurisdiction to review the case on the merits, the Third
Circuit ordered the district court to dismiss for lack of jurisdiction. [d. at 359.
309. [d. at 358.
310. [d.
311. See notes 198-216 and accompanying text supra.
312. 467 F.2d at 358.
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The Constitution requires an opportunity at a meaningful time
and in a meaningful manner for a hearing appropriate to the nature of the case. 313

Because Getty Oil Company had many opportunities to influence
the decision-making process, the court could not find a deprivation
of procedural due process rights. Additionally Getty Oil Company
could have, but did not, seek a direct review of the Administrator's
approval of the regulation to which it was entitled under section
307. 314 Calling its efforts to seek pre-enforcement review of an order
for compliance a "paradigm of confession and avoidance, "315 the
Third Circuit concluded that Getty must obey the compliance order
until its petition for a variance was approved by the Administrator.
The key holding in this case, as far as federal enforcement and
variance-approval powers are concerned, is the acknowledgement of
a statutory responsibility of the Administrator to enforce all approved implementation plans. This duty occurs whether 01' not the
polluter is in the process of seeking a state-authorized variance or
other postponement from the regulations. Thus, the polluter has
only limited options to utilize if it wants to avoid enforcement of an
Administrator-approved part of an implementation plan. It must
either seek a section 307 review of the plan within 30 days of approval of the plan in the appropriate court of appeals or seek first a
state variance with later federal approval, subject in the interim
period to the threat <;>f federal enforcement action under section 113.
The "Getty Oil Dilemma" was to surface next in a section 307
review action, also in the Third Circuit. In Duquesne Light Co. v.
Environmental Protection AgencY,316 petitioner Duquesne Light
Company, unlike Getty Oil, had filed a suit for review of the Administrator's approval of a state implementation plan, as authorized by
313. 467 F.2d at 356, cited with approval in Duquesne Light Co. v. EPA, 481 F.2d 1, 8
(3d Cir. 1973).
314. 467 F.2d at 357-58. 42 U.S.C. § 1857h-5 strictly limits pre-enforcement judicial
review of federal approval of a state implementation plan by placing a 30-day statute of
limitations on the filing of such a suit in the "appropriate" court of appeals. 42 U.S.C. §
1857h-5 also precludes the raising of issues in later enforcement actions that could have been
raised in a 42 U.S.C. § 1857h-5 proceeding. But cf. Buckeye Power Co. v. EPA, 481 F.2d 162
(6th Cir. 1973). For a general description of 42 U.S.C. § 1857h-5, see Luneburg & Roselle,
Judicial Review Under the Clean Air Act Amendments of 1970, 15 B.C. IND. & COM. L. REv.
667 (1970); see Comment, The Aftermath of the Clean Air Amendments of 1970: The Federal
Courts and Air Pollution, 14 B.C. IND. & COM. L. REV. 724 (1973); Note, Review and Statutory
Limitations on the Availability of Judicial Review, 1973 DUKE L.J. 253.
315. 467 F.2d at 358.
316. 481 F.2d 1 (3d Cir. 1973).
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section 307. 317 In addition, it had also sought to obtain a variance
from the appropriate state authorities. 318 The Third Circuit was
again faced with a due process argument. Duquesne Light was alleging that it was being subjected to criminal and civil sanctions before
it was given an opportunity to exhaust state administrative and
judicial processes. 319 It secondly argued that it had not been given
an opportunity to be heard at the federal level, where the final
decision-making power reposed. 320
Because the petitioner had availed itself of the proper procedure to seek pre-enforcement review, namely section 307, the results
were different than in the Getty Oil case. The Third Circuit was
concerned that the public hearings held by the State of Pennsylvania prior to the adoption of its state implementation plan did not
provide the petitioner with a truly meaningful opportunity to be
heard. 321 The Third Circuit was troubled by the lack of a "full occasion to express their objections to the state implementation plan"
prior to the possible imposition of sanctions by the federal government. 322 Accordingly, the Third Circuit attempted to tailor a remedy
that would provide a meaningful opportunity to be heard without
doing violence to the clear legislative mandate for expeditious action. Petitioner had requested an informal legislative-type hearing
at the federal level, but the court said such a hearing would still be
unfair and insufficient standing alone.
In framing its order, the court gave the EPA two alternative
courses of action: either refrain from imposing any penalties or sanctions on the petitioner during the pendency of any state administrative or judicial action,323 or grant petitioner the right to a limited
legislative hearing at the federal level prior to the actual imposition
of federal sanctions. 324 By specifying this type of relief, the court
seems to go one step beyond Getty Oil, because in Getty Oil, the
317. [d. at 5.
318. [d. at 7-8.
319. [d. at 7.
320. [d. at 9.
321. [d. at 8-9.
322. [d. at 10.
323. [d. The court emphasizes that the appeals in the state must be made in "good faith
and with due diligence." [d.
324. [d. The court defined the nature of the hearing as requiring the submission of
written comments by both the petitioners and the state. Furthermore, upon request, an oral
hearing without the right of cross examination must be granted. This is followed by a decision
by the Administrator which has to be submitted to the court for review, along with the entire
administrative record.
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petitioner was likewise in the throes of the state variance machinery, yet it was still held to be potentially liable. The key distinction
is that Duquesne Light preserved its section 307 appeal while Getty
Oil did not.
Another suit raising the "Getty Oil Dilemma" recently arose
involving an attempt to obtain pre-enforcement review outside the
parameters of section 307. In West Penn Power Co. v. Train, 325 petitioner, West Penn Power Company, filed suit in federal district
court seeking an injunction to restrain both federal and state authorities from enforcing an approved implementation plan and compliance schedule'. It had sought a variance from the plan, seeking
to use tall stacks, as an alternative procedure to lowering the actual
emission rate. This request had been denied by the state, which
instead extended the petitioner's date of compliance to June 30,
1976. 326 Petitioner sought to avoid the Getty Oil precedent by suing
under section 304, which allows for citizens' suits to enforce a nondiscretionary function of the Administrator. 327 Unfortunately for the
petitioner, it failed to provide the Administrator with the necessary
60-day notice under section 304, and the district court dismissed the
complaint. 328 The court, however, noted the existence of the "Getty
Oil Dilemma." The petitioner was being subjected to federal sanctions during the pendency of state hearings, because there had been
no federal approval of the delay granted in the compliance schedule. 329 Because West Penn Power had not preserved its section 307
appeal, however, the court felt itself powerless to act as the Third
Circuit did in Duquesne Light and bound by the same court's ruling
in Getty Oil.
In the three cases which have squarely dealt with the so-called
"Getty Oil Dilemma," the two suits that did not utilize the section
307 approach to pre-enforcement review of regulations were dismissed. In the third case, in which the section 307 appeal was preserved, the Third Circuit was able to formulate a particular remedy
that could both maintain the integrity and intent of the 1970
Amendments and give the alleged polluters an effective opportunity
to present their views in opposition to the regulation or in support
(w.n.

325.

378 F. Supp. 941, 942-43

326.

[d. at 943-44.
42 U.S.C. § 1857h-2 (1970).

327.
328.
329.

Pa. 1974).

West Penn Power Co. v. Train, 378 F. Supp. 941, 944

(w.n.

Pa. 1974).

[d. at 946-47. The EPA could not approve the variance or exception because the

schedule extended beyond the mid-1975 period for attainment of the national standards. See
notes 198-216 and accompanying text supra.
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of the variance in question. The Third Circuit sought to avoid the
situation whereby a person or corporation would be subject to civil
and criminal sanctions prior to being afforded an "opportunity to
be heard."
The EPA has reacted to the "Getty Oil Dilemma" by now allowing a comment period prior to the approval of all implementation plans. 33o The EPA has not yet formalized this practice by promulgating new internal regulations. This informal legislative-type
hearing at the federal level provides the alleged polluter his due
process "opportunity to be heard" prior to enforcement without
hamstringing the EPA's enforcement power by preventing its use
until after the state administrative or judicial machinery has been
completed. By having this comment period, and in some instances
an informal hearing, the EPA is preventing further delays in the
enforcement of implementation plans.

3.

Prior to Final Federal Action

A final word must be said concerning the situation that arose
in Stauffer Chemical. 331 Unlike Getty Oil, Duquesne Light and West
Penn Power, the alleged polluter in Stauffer Chemical had been
granted a state variance that was eventually approved by the EPA.
During the period between the granting of the variance by the state
and the approval of the variance by the EPA, however, the court
found that the Administrator was duty-bound to enforce the state
plan. Thus, he must ignore the provisions of the state-granted variance. 332 The court also found that the polluter is under a duty to
meet the prior requirements of the state plan, even after he receives
a state-issued variance, until such time as the EPA approves the
variance. 333
Polluters who seek a variance or exception from a state implementation plan are clearly subject to federal enforcement actions.
If they have not preserved their right to appeal under section 307,
as most companies have not, there is nothing they can do to avoid
federal sanctions while they are in the midst of seeking an exception
to the state plan. This is true whether or not the exception mechanism utilized meets the requirements of section 110(f). It is also true
330. Interview with Gabe Steinberg, supra note 178.
331. See notes 287-91 and accompanying text supra.
332. Delaware Citizens for Clean Air, Inc. v. Stauffer Chemical Co., 367 F. Supp. 1040,
1046-47 (D.C. Del. 1973).
333. [d.
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whether or not the state has actually issued the polluter a variance.
The only operative fact that will remove the duty of the Administrator to enforce an applicable state plan is his final approval of a stategranted exception. 334
IV.

SUMMARY AND CONCLUSION

The 1970 Amendments are clearly a monumental piece of legislation with long-lasting effects on both the air we breathe and the
structure of our federal-state governmental system. We are now only
beginning to realize some of the ramifications of the 1970 Amendments as the legislative, judicial, executive, and administrative
branches of government on all levels seek to cope with the problems
inherent in solving the air pollution problem.
The dual system of enforcement and variance approval, for all
their problems, seems to be working well. The federal presence in
the enforcement arena is a stimulus to the states themselves to
provide stiff enforcement procedures, lest the public think the state
is abdicating its authority to the federal government. Likewise, the
federal presence in the variance approval process also has a beneficial effect on the abatement programs. Although it might be politically expeditious to be lenient towards a large industrial enterprise
that has substantial impact on the local or state economy, the
federal presence acts both to limit that leniency and to negate its
effect by utilizing the federal enforcement powers.
The entire history of the federal air pollution effort is laced with
the continuing ineffectiveness of state and local efforts to clean up
the air before the federal government assumed an active role. Even
in this era of the "new federalism," it is readily apparent that in the
field of environmental control, the states have not been able to
function effectively without the presence of the federal "stick." In
air, water, noise, and solid waste programs, the states and localities
have been heavily dependent on federal initiatives in the role of
financer, reviewer, promulgator, and enforcer. Although many programs such as revenue-sharing seek to return the decision-making
power to the states and localities, the 1970 Amendments reversed
that trend. Although not entirely submerging the state effort, the
presence of the review and promulgation powers, along with the

a

334. As noted earlier. if the polluters have preserved their 42 U.S.C. § 1857h-5 appeal,
they may be entitled to a legislative-type hearing at the federal level before 42 U.S.C. § 1857c8 can be invoked. See notes 316-24 and accompanying text supra.
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ability to enforce both state and federally-enacted regulations, has
thrust the federal government into a preeminent position in the
statutory scheme. This trend in the 1970 Amendments can be directly tied to the ineffectiveness of the state and local effort under
the prior legislation and should stand as a warning light to all those
who wish to return to the halcyon days of yesteryear when state and
local governments were responsible for the protection of our environment.
Finally, it is inevitable that whenever a new and innovative
statutory program is created, problems in administration and interpretation will arise. Under the 1970 Amendments, these problems
have arisen, and the battles have been long and hard. It is noted,
however, that even in this most difficult area of the new federalstate relationship in enforcement and variance approval, the issues
have been resolved by the judiciary with a minimal effect on the
attainment of the objectives of the Amendments. Although minor
delays have plagued the new system, the air is getting cleaner, and
most of the nation will meet the 1975 deadlines for attaining the
national primary ambient air quality standards. It is to the credit
of all those involved that even in this tangled web of concurrent
responsibility, the goals of the 1970 Amendments have not been lost.
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