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I. INTRODUCTION

The Internal Revenue Service (Service), the largest segment of
the Department of the Treasury, has far-reaching authority to ad
minister and enforce the revenue laws. Recent court decisions con
tinue to construe broadly the statutory investigative and collection
powers of the Service. The unwillingness of the courts to "unduly
restrict" the enforcement powers of the Service1 often impacts ad
versely upon third parties as well as the taxpayer involved. Al
though Congress attempted to provide more rights for taxpayers
with its passage of the 1988 "Taxpayer Bill of Rights,"2 the Service
remains an omnibus creditor.

Pursuant to its power to examine any records that "may be" rel
evant to a particular tax inquiry, the Service has an almost unlim-

1 See United States v. Kis, 658 F.2d 526, 536 (7th Cir. 1981), cert. denied, 455 U.S. 1018
(1982).

• Omnibus Taxpayer Bill of Rights, Pub. L. No. 100-647, 102 Stat. 3731; H. R. Rep. No.
1104, 100th Cong., 2d Sess. 6, reprinted in 1988 U.S. Code Congo & Admin. News 5048,
5271-94.
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ited summons of taxpayer records including records in the hands
of third parties.3 Further, after a tax deficiency has been assessed,
few assets are exempt from seizure to pay a delinquent tax;· even
property of third parties can be subject to seizure.G Third party
creditors and purchasers at foreclosure sales may find that a junior
tax lien has leap-frogged into senior status or has followed the
property into the hands of the purchaser because adequate notice
was not given the Service of the foreclosure.6 Because of the doc
trine of sovereign immunity, taxpayers and third parties may find
they are without recourse to reclaim their property.7

The harsh realities of the extensive collection powers of the Ser
vice, coupled with the adverse impact that the exercise of such
powers can have on taxpayers and third parties, creates a need for
persons to be knowledgeable of the laws relating to the collection
procedures of the Service. This article summarizes the Service's
collection powers, focusing upon the principal areas of concern,
and integrates the changes wrought by the 1988 Taxpayer Bill of
Rights.8

3 See I.R.C. § 7602; see also United States v. Arthur Young & Co., 465 U.S. 805 (1984);
United States v. LaSalle Nat'l Bank, 437 U.S. 298 (1978). For a discussion of Arthur Young,
see infra notes 69-70 and accompanying text.

• See I.R.C. § 6334 (lists the property that is exempt from federal levy). Although the
1988 Tax Act, as part of the Taxpayer Bill of Rights, expanded the list of exempt property,
the list remains limited. See infra note 135.

• See United States v. Nat'l Bank of Commerce, 472 U.S. 713 (1985), infra notes 144-146
and accompanying text.

• See United States v. Polk, 822 F.2d 871 (9th Cir. 1987); Southern Bank of Lauderdale v.
Internal Revenue Service, 770 F.2d 1001, 1006 (11th Cir. 1985), cert. denied, 476 U.S. 1169
(1986), infra notes 171-181 and accompanying text.

7 See, e.g., Interfirst Bank Dallas v. United States, 769 F.2d 299, 303 (5th Cir. 1985), cert.
denied, 475 U.S. 1081 (1986), infra notes 184-189 and accompanying text.

• The Taxpayer Bill of Rights established new procedures for Service interviews of tax
payers designed to ensure that taxpayers are more knowledgeable of the audit and collection
process. See I.R.C. § 7520. The Service must now inform a taxpayer of the taxpayer's rights
and the obligation of the Service during the audit,appeals, refund, and collection process. A
representative of the taxpayer who has a properly executed power of attorney may represent
the taxpayer during all stages of the administrative process. If the taxpayer clearly states
during an interview with the Service that the taxpayer wishes to consult with the represen
tative, the interview must be suspended to afford the taxpayer a reasonable opportunity to
do so. Further, absent an administrative summons, a taxpayer cannot be required to accom
pany the representative to an interview. Prior to the initial in-person audit interview, the
Service must explain to taxpayers the audit process and the taxpayer's rights under that
process. Section 7520 of the Internal Revenue Code does not apply to criminal investiga
tions. See I.R.C. § 7520 (l)(d).
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A tax audit is conducted pursuant to the summons power of the
Service; the power to issue summonses to compel the production of
records and testimony is a vital and forceful instrument of the Ser
vice. For purposes of determining the correct amount of tax liabil
ity of a particular taxpayer, the Service may examine any records
or other data that may be relevant or material to the inquiry.9
Often the Service obtains needed information through an informal
request; however, if a request is not sufficient, the Service has the
power pursuant to section 7602 of the Internal Revenue Code
(Code) to issue a summons to obtain any relevant information. The
Service may summon the person liable for the tax as well as any
employee of the delinquent taxpayer. 10 In addition, any person
having possession, custody or care of record books belonging to the
taxpayer, or any other person deemed to be a proper person by the
Service, may be summoned.ll

A summons is served as provided for in section 7603 of the Code.
The summons will specify a time and place for those persons sum
moned to produce records and other data and to give testimony,
under oath, relevant to the inquiry. If the person summoned fails
to appear, to testify, or to produce the records or other data re
quested, the Service may seek an attachment against the person

• See I.R.C. § 7602. In United States v. Euge, 444 U.S. 707 (1980), the Supreme Court
stated that restrictions on the summons power of the Service should be avoided "absent
unambiguous directions from Congress." Id. at 715 (citation omitted). In Arthur Young, the
Court noted that in enacting § 7602 of the Internal Revenue Code, Congress endowed the
Service with "expansive information-gathering authority" in order to encourage effective tax
investigations. 465 U.S. at 816. (The 1988 Taxpayers' Bill of Rights has not limited the
broad summons power of the Service.)

10 See I.R.C. § 7602(a)(2). The structure and history of the statutory authority of the
Service to summon witnesses to produce evidence necessary for tax investigation has been
repeatedly reviewed by the Supreme Court. See Tiffany Fine Arts v. United States, 469 U.S.
310 (1985); Arthur Young, 465 U.S. 805; Euge, 444 U.S. 707, 710-18 (1980); United States v.
LaSalle Nat'l Bank, 437 U.S. 298, 307-10 (1978); United States v. Bisceglia, 420 U.S. 141,
144-48 (1975); Donaldson v. United States, 400 U.S. 517, 523-25 (1971); Reisman v. Caplin,
375 U.S. 440 (1964); United States v. Powell, 379 U.S. 48, 54-56 (1964). See also United
States v. Zolin, 109 S. Ct. 2619 (1989); Fisher v. United States, 425 U.S. 391 (1976).

11 In United States v. Dauphin Deposit Trust Co., 385 F.2d 129 (3d Cir. 1967), cert. de
nied, 390 U.S. 921 (1968), the court commented that the recipient of a summons has a duty
of cooperation and that "at least up to some point must shoulder the financial burden of
cooperation." Id. at 130.
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A. Requirements for Enforcement of a Summons

If the person summoned refuses to obey the summons, the Ser
vice may begin summons enforcement proceedings. The Service
files a petition for enforcement pursuant to section 7604(b) of the
Code, either to a district judge or to the United States Commis
sioner, in the district of the residence of the person summoned.
With the petition, the Service must submit evidence of a prima
facie case that the conditions exist for the issuance of a summons.
If the Service meets its burden, section 7604(b) provides that the
district court or the commissioner must issue an attachment to an
officer for the arrest of the person summoned. The court or the
commissioner may order the person summoned to be brought
before the court or the commissioner for a hearing to enforce the
summons.13

The basic criteria for judicial enforcement of a Service summons
are set out in United States v. Powell. l' These criteria establish

12 See I.R.C. § 7604. If the object of the summons refuses to produce or submit to exami
nation, the Service generally seeks a district court order directing compliance. However, the
United States Commissioner can also issue a contempt order. See I.R.C. § 7604(b). It is the
duty of a judge or the commissioner to hear an application for contempt and, if the Service
satisfies the requirements for a Service summons, section 7604(b) provides that the court
must issue attachment for the arrest of the person subpoenaed. A district court enforcement
proceeding is commenced in the district court where the person is located.

In Reisman, the Supreme Court determined that the remedy specified by Congress (cita
tion for contempt) worked no injustice and suffered no constitutional invalidity. 375 U.S. at
450. Still, in United States v. Schoeberlein, 335 F. Supp. 1048 (D. Md. 1971), the court
refused to issue a citation for contempt to an attorney-accountant who had returned all the
client's documents in his possession to the client after the attorney-accountant had received
an administrative summons. Although the court did enforce the summons, stating that it
was the duty of an attorney or accountant not to turn papers over to a client or anyone else
except the Service after the attorney or client had received a summons, the court noted the
divergent views expressed regarding a citation for contempt. Id. at 1059-60. Later, in United
States v. Lawn Builders of New England, 856 F.2d 388 (1st Cir. 1988), the court did issue an
order of contempt against a corporate president for failure to produce corporate records
even though the corporate president had appealed the order of the district court requiring
him to comply with the summons. Id. at 394-95.

13 See I.R.C. § 7604. The court or the commissioner can then find the person summoned
to be in contempt and punish him for his default. See generally, United States v. Kis, 658
F.2d 526, 532-34 (7th Cir. 1981), cert. denied, 455 U.S. 1018 (1982).

.. 379 U.S. 48, 57-58 (1964). Subsequent cases have held that the government's burden of
proof of its compliance with the Powell standards is minimal. See United States v. White,
853 F.2d 107, 111 (2d Cir. 1988), cert. granted, 109 S. Ct. 1309, cert. dismissed, 58 U.S.L.W.
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the elements of the prima facie case the Service must present. A
district court will enforce a Service summons if the following four
requirements, referred to as the "Powell standard," are met: (1)
the Service must demonstrate that the investigation is pursuant to
a legitimate purpose; (2) the inquiry must be relevant to the pur
pose; (3) the information sought by the Service must not already
be within its possession; and (4) the administrative steps required
by the Code must have been followed. 15 Parties resisting a sum
mons must demonstrate that the Service failed to meet the Powell
requirements or that the enforcement would represent an abuse of
the court's process.Ie The burden on the Service to make a prelimi
nary showing that the requirements of Powell have been met is
slight, as courts have held that the statute granting the Service the
right to summons persons and records must be read broadly to en
sure that enforcement powers of the Service are not unduly re
stricted.17 The requisite showing is generally made by an affidavit
of the Service agent who issued the summons that the require
ments have been met.18

1. Legitimate Purpose

A summons may be issued in aid of an investigation if it is is
sued in good faith. Ie A district court finding that there were some

4001 (1989); United States v. Balanced Fin. Mgmt., 769 F.2d 1440, 1443 (10th Cir. 1985).
Courts have permitted the government to establish its prima facie case by the affidavit of an
agent involved in the investigation averring each Powell element. See, e.g., Kis, 658 F.2d at
536.

10 See Powell, 379 U.S. at 57-58.
1. See id. at 58; see also United States v. LaSalle Nat'l Bank, 437 U.S. 298, 318-19 (1978).
17 See United States v. Arthur Young & Co., 465 U.S. 805, 815-16 (1984); Kis, 658 F.2d at

536; Ba/anced Fin. Mgmt., 769 F.2d at 1443.
,. See United States v. Garden State Nat'l Bank, 607 F.2d 61, 68 (3d Cir. 1979); United

States v. Samuels, Kramer & Co., 712 F.2d 1342, 1345 (9th Cir. 1983); Liberty Fin. Servo V.

United States, 778 F.2d 1390, 1392 (9th Cir. 1985).
,. See LaSalle Nat'/ Bank, 437 U.S. at 313-16; Donaldson V. United States, 400 U.S. 517,

536 (1971). A special agent may, pursuant to § 7602 of the Code, issue a Service summons in
aid of a tax investigation with civil and possible criminal consequences. See Couch V. United
States, 409 U.S. 322, 326 (1973). However, the summons must be issued before the Service
recommends to the Department of Justice that a criminal prosecution, which reasonably
would relate to the subject matter of the summons, be undertaken. In addition, the Service
must not have abandoned the pursuit of civil tax determination or collection. See LaSalle
Nat'/ Bank, 437 U.S. at 318.

Section 7602(c) of the Code provides that no summons may be issued when there is a
Justice Department referral in effect regarding the taxpayer. A Justice Department referral
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irregularities in a taxpayer's accounts is sufficient to demonstrate a
legitimate purpose for the investigation.20 Improper disclosures of
taxpayer information that could provide a cause of action against
the Service for damages under sections 7213 and 7431 of the Code
do not necessarily demonstrate that the Service investigation was
not conducted pursuant to a legitimate purpose.21

2. Relevancy

The standard for proving the relevance of documents sought by
a Service summons, the second requirement of Powell, is a minimal
one; requiring only a showing that the records might shed light
upon the correctness of a return.22 Further, according to the courts,

is in effect when the Secretary has recommended to the Attorney General that a grand jury
investigation be made of the criminal prosecution of the taxpayer for any violation of the
internal revenue laws or when the Attorney General has requested return information of a
person named in the request. See I.R.C. § 7602 (c)(2)(A). A Justice Department referral
ceases to be in effect when the Attorney General notifies the Secretary in writing that he
will not prosecute the person for any offense connected with the internal revenue laws, that
he will not authorize a grand jury investigation of such person with respect to the offense, or
that he will discontinue a grand jury investigation. The referral also ceases when there is a
final disposition of the criminal proceeding. See I.R.C. § 7602(c)(2)(B).

20 See United States v. Texas Heart Inst., 755 F.2d 469, 479 (5th Cir. 1985), rev'd on other
grounds sub nom. United States v. Barrett, 837 F.2d 1341 (5th Cir. 1988). The taxpayer
doctor in Texas Heart contended that the Service had no legitimate purpose in its investi
gation of his financial affairs because, according to the taxpayer, the real purpose of the
investigation was harassment. The taxpayer had refused to agree to a second extension of
the statute of limitations under § 6501 of the Code regarding the period of time for the
Service to assess a tax deficiency; the Service then transferred the case to the Criminal
Investigation Division. The transfer avoided the expiration of the statute of limitations. The
court in Texas Heart commented that the real issue was not whether the taxpayer perceived
actions of the Service agent as threats, but rather whether there was a legitimate purpose of
the investigation. 755 F.2d at 479.

21 See id. at 479. The Service in Texas Heart had included in its requests to hospitals in
which the taxpayer-doctor practiced, a statement that the taxpayer was subject to a crimi
nal investigation. The Service obtained from some of the hospitals the names of the tax
payer's patients; it then mailed them letters stating that the taxpayer was under criminal
investigation. Each patient was asked to provide dates and amount of payments made to the
taxpayer for medical services. Id. at 472-73. The court disagreed with the taxpayer that
these allegations demonstrated that the Service investigation was not being conducted pur
suant to a legitimate purpose. Id. at 478-79.

For a discussion of damages under § 7431 of the Code for wrongful disclosures by the
Service, see infra notes 200-201 and accompanying text. For a discussion of § 7213 of the
Code, see infra note 33.

22 See Arthur Young, 465 U.S. at 813-14; United States v. Egenberg, 443 F.2d 512, 515-16
(3d Cir. 1971). The question of whether a third-party record-keeper summons was over
broad was addressed in Arthur Young. A summons issued to an accounting firm covered a
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the ultimate relevance of the documents sought by a Service sum
mons cannot be determined until the Service has had an opportu
nity to review them.23 The Supreme Court has ruled that a Service
summons is not to be judged by the relevancy standards used in
determining whether to admit evidence in a federal court.24 Ac
cording to the Supreme Court, the language in section 7602 of the
Code, which authorizes the Service to summon and examine any
records that "may be" relevant to a particular tax inquiry, reflects
Congress's express intention to permit the Service to obtain items
of even potential relevance to an ongoing investigation.U

3. Nonpossession of the Records by the Service

If the Service has denied possession of summoned information,
by affidavit and testimony, the burden of showing actual posses
sion of the information by the Service (the third requirement
under Powell) shifts to the taxpayer.26 A mere showing by the tax
payer that the Service has previously examined the taxpayer's
records is not sufficient to demonstrate either that the Service pos
sesses the information or that it possesses the information in the
custody of parties other than the taxpayer.27

4. Administrative Steps

The administrative steps the Service must follow (the fourth re-

quarter of a million documents, including all information pertinent to the audit of the firm
and all documents and information relative to the preparation of the taxpayer's corporate
income tax return. The Court stated that before the Service can know where the issues lie, it
must utilize a general summons. It commented that records that "illuminate any aspect of
the return" are highly relevant to legitimate a Service inquiry. 465 U.S. at 815.

2' See, e.g., United States v. NoaH, 587 F.2d 123, 125 (2d Cir. 1978), cert. denied, 441 U.S.
923 (1979).

2. Arthur Young, 465 U.S. at 814.
2. Id. The test of relevance is whether the inspection "might throw some light on the

correctness of the taxpayer's return." United States v. White, 853 F.2d at 107, 112 (2d Cir.
1988), cert. granted, 109 S. Ct. 1309, cert. dismissed, 58 U.S.L.W. 4001 (1989).

2. See Texas Heart, 755 F.2d at 476. In United States v. First Nat'l State Bank of New
Jersey, 616 F.2d 668 (3d Cir. 1980), the court ruled that a bank was required to produce
forms 1099 and 1087 relating to certain taxpayers whose returns were being audited. The
court stated that although the Service was mailed copies of such forms, the forms were
stored by the Service without any indexing system or method of retrieval. Thus, the forms
were not technically already in the possession of the Service. Consequently, the banks were
required to produce the documents. See id. at 675.

27 See Texas Heart, 755 F.2d at 477.
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quirement of Powell) are set out in sections 7605 and 7609 of the
Code.

Section 7605 of the Code provides that the Service must not sub
ject a taxpayer to unnecessary examination or investigation. Sec
tion 7605(b) of the Code requires the Service to give written notice
to a taxpayer prior to a second investigation of the taxpayer's
books and records.

If records are sought from "third-party record-keepers," section
7609(a) of the Code requires that notice of the summons be given
to the taxpayer whose records are sought. Such notice must be
given within three days of the day on which the service of the sum
mons is made upon the third party, but no later than the 23rd day
before the day fixed in the summons as the day upon which the
records are to be examined.28 The notice must be accompanied by
a copy of the summons and an explanation of the taxpayer's right
to bring a proceeding to quash the summons.29 If the Service com
mences a proceeding to enforce the summons, the taxpayer may
intervene in that proceeding.30

O. See I.R.C. § 7609(a)(I).
O. Id. Prior to 1982, the burden was on the Service to commence a third-party summons

enforcement proceeding. A taxpayer could automatically stay a third party's compliance
with the summons by instructing the third party in writing not to comply with the sum
mons. Once the third party received such a notice from the taxpayer, the Service could not
proceed without a court order. See Masat v. United States, 745 F.2d 985, 987 (5th Cir.
1984). Pursuant to amendments to the Code in 1982, the taxpayer now has the burden to
commence litigation with respect to the validity of a third-party summons. See Tax Equity
and Fiscal Responsibility Act of 1982, Pub. L. No. 97-248, 96 Stat. 324; see also I.R.C. §
7609(b)(2). A proceeding to quash a third-party summons must be brought within 20 days
after the notice of summons is given. I.R.C. § 7609(b)(2). Section 7609(h) of the Code pro
vides that the United States district court for the district within which the person to be
summoned resides, or is found, has jurisdiction to hear and determine any proceeding to
quash a third-party summons. The Fifth Circuit in Masat, 475 F.2d at 987-88, and Deal v.
United States, 759 F.2d 442 (5th Cir. 1985), held that § 7609(h) is a jurisdictional statute,
not a special venue provision. Thus, jurisdiction is exclusively in the district in which the
third-party record-keeper resides. Taxpayers in Masat and Deal were residents of Texas.
The Service summoned records of third parties residing in California in Masat, and Georgia
in Deal. In both cases, the taxpayers filed petitions in Texas to quash the third-party sum
monses. The Fifth Circuit in both cases noted that jurisdiction is in the district where the
record-keepers reside; thus, the suits commenced in Texas district courts were properly
dismissed.

3. See I.R.C. § 7609(b)(2). In United States v. Exxon Co., 450 F. Supp. 472 (D. Md. 1978),
the court noted that § 7609 created a statutory right to intervention only to those taxpayers
or persons who are entitled to notice of the summons under § 7609(a). Id. at 474. Thus, the
right of intervention is a limited one. The persons entitled to notice under § 7609(a) are the
persons whose records are being subpoenaed. The persons are identified in the description
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Third-party record-keepers are banks, consumer reporting agen
cies, persons extending credit through the use of credit cards or
similar devices, securities brokers, attorneys, and accountants.31

Employment records are not the type of records contemplated by
section 7609 of the Code. Thus, a taxpayer is not entitled to notice
of a summons issued to the taxpayer's former employers to collect
employment data regarding the taxpayer.32

B. Defenses to a Service Summons

1. Abuse of Process

Once the government has made the preliminary showing re
quired by Powell, the burden shifts to the taxpayer to establish by
affidavit that enforcement of the summons would constitute an
abuse of the court's process.33 The burden on the taxpayer to show

of the records contained in the summons requiring the production of such records.
In Hodges, Grant & Kauffman v. United States, 762 F.2d 1299 (5th Cir. 1985), the Service

issued a summons to a taxpayer's accountant; the taxpayer's law firm, that had hired the
accountant, resisted production. While the taxpayer appeared at the proceedings, he re
frained from intervening presumably to prevent tolling of the statute of limitations on as
sessment of a tax deficiency. Id. at 1301 (Pursuant to § 7609(e) of the Code, the running of
the statute of limitations for the collection or assessment of any tax liability is suspended if
a taxpayer intervenes in a proceeding to quash a summons, for the period during which the
proceeding is pending.). On appeal of the case, the taxpayer sought to intervene as a party
to the proceeding. The court agreed with the Service that § 7609(b) of the Code only per
mits a taxpayer to intervene in actions in the district court. Id. at 1302. According to the
court, a taxpayer is precluded from awaiting the outcome of the enforcement proceeding in
the district court and then intervening only in the appeals court should he be dissatisfied
with the outcome. In addition, the court pointed out that issues not raised in the district
court cannot be raised for the first time on appeal. Id.

Section 7609(g) of the Code provides that the requirement of notice to the taxpayer is
removed if the Service can demonstrate that the giving of notice could lead to an attempt to
conceal, destroy or alter records that are relevant to the examination, or if the Service seeks
to prevent communication of information from other persons through intimidation, bribery,
or collusion, or to prevent a person from fleeing to avoid production. Id.

31 See I.R.C. § 7609(a)(3)(AHH). An attorney is a third-party record keeper only if he is
the taxpayer's attorney. See United States v. Joseph, 829 F.2d 724, 729 (9th Cir. 1987).

3. See United States v. Bass, 784 F.2d 1282, 1286 (5th Cir. 1986). If a third party is not a
"third-party record-keeper," the Service has no obligation under § 7609 of the Code to no
tify the taxpayer prior to seeking the taxpayer's records. See Joseph, 829 F.2d at 729.

33 LaSalle Nat'l Bank, 437 U.S. at 313-14; White, 853 F.2d at 118. The question of
whether unlawful disclosures of taxpayer information under § 7213 of the Code is an abuse
of process has been the subject of considerable debate in the Fifth Circuit. See Texas Heart,
755 F.2d at 469; United States v. Barrett, 787 F.2d 958 (5th Cir. 1986), cert. denied, 109 S.
Ct. 3214 (1989); United States v. Barrett, 804 F.2d 1376 (5th Cir. 1986), reh'g granted, 812
F.2d 936 (5th Cir. 1987), cert. denied, 484 U.S. 856; United States v. Barrett, 837 F.2d 1341
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abuse of process is a heavy one. 34 For example, a district court may
not deny enforcement based upon a finding that a summons was
issued solely for the purpose of unearthing evidence of criminal
conduct by the taxpayer. 311

(5th Cir. 1988), app. pending (overruling Texas Heart). In its most recent Barrett decision,
the Fifth Circuit concluded that a district court cannot conditionally enforce a Service sum
mons to ensure that the Service will not violate the nondisclosure of return information
provisions of § 6103 of the Code. 837 F.2d at 1350-51. In the Barrett cases, the Service had
summoned the taxpayer (a physician) and some of the hospitals in which he practiced to
produce all the financial records of his incorporated medical practice and the names of his
patients. The problem was that when the Service had earlier obtained the names of some of
the doctor's patients from a few of the hospitals in which he practiced, it had sent those
patients letters telling them of the doctor's criminal investigation. The Fifth Circuit ulti
mately ruled that a district court's authority to find an abuse of process is limited to those
instances in which the summons was issued for an improper purpose "such as to harass the
taxpayer or to put pressure on him to settle a collateral dispute, or for any other purpose
reflecting on the good faith of the particular investigation." 837 F.2d at 1345. According to
the Fifth Circuit, a district court can only decide whether to enforce a summons (this deter
mination being made on the basis of whether the Powell requirements are met); a district
court cannot conditionally enforce the order. Id. at 1351.

The Supreme Court considered the issue of whether a district court can conditionally
enforce a summons in United States v. Zolin, 109 S. Ct. 2619 (1989), but made no ruling
because the court was evenly divided on the issue.

3. See United States v. White, 853 F.2d 107, 111 (2d Cir. 1988), cert. granted, 109 S. Ct.
1309, cert. dismissed, 58 U.S.L.W. 4001 (1989); Liberty Fin. Servo v. United States, 778 F.2d
1390, 1392 (9th Cir. 1985); United States v. Kis, 658 F.2d 526, 535 (7th Cir. 1981), cert.
denied, 455 U.S. 1018 (1982); United States v. Garden State Nat'l Bank, 607 F.2d 61, 70 (3d
Cir. 1979). The taxpayer's burden is met by disproving the actual existence of a valid civil
tax determination or collection purpose by the Service. According to the court in White, the
imposition of a heavier burden on the taxpayer (than upon the Service) in a summons en
forcement proceeding is intended to facilitate the Service's investigative process. As the
court stated, the summons enforcement proceedings are intended to be summary in nature
so that an investigation can advance to an ultimate determination as to whether tax liability
exists. The proceedings generally occur at the early investigative stage of any tax inquiry
involving a taxpayer, when no guilt or liability of the taxpayer has been established. Thus,
the primary issue presented by a summons enforcement proceeding is not. whether the Ser
vice has established, or is even likely to establish, guilt or liability on the part of the tax
payer; rather, the issue is whether the Service had a valid tax determination or collection
purpose in issuing the summons. White, 853 F.2d at 111.

3. See LaSalle Nat'/ Bank, 437 U.S. at 311-12. The Court noted that the enforcement
system involves one in which criminal and civil elements are inherently intertwined. Accord
ing to the court, when an investigation examines the possibility of criminal misconduct, it
also necessarily inquires about the appropriateness of assessing the 50% civil tax fraud pen
alty. The fraud penalty was 50% prior to the 1986 Tax Reform Act. The penalty applied to
the entire tax understatement regardless of whether all the understatement resulted from
fraud. Currently, beginning in 1988, the penalty is 75% but it only applies to the part of an
underpayment that is actually attributable to fraud. See I.R.C. § 6653(b). Because the col
lection of a tax fraud penalty is a part of a criminal investigation, the Court pointed out
that the collection of tax liability would also be involved in a criminal investigation. The
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Should a taxpayer succeed in making a substantial preliminary
showing of abuse, the taxpayer is entitled to an opportunity to
substantiate his or her allegations by way of an evidentiary hear
ing.88 A taxpayer has met the burden of rebutting the govern
ment's prima facie showing of a proper investigatory purpose by
alleging specific facts from which a court might infer a possibility
of some wrongful conduct by the government.37

2. Nonpossession of Records

Nonpossession of records or a showing that the documents re
quested by the Service do not exist may be asserted as a defense to
a Service summons.88 However, the party asserting the defense
bears the burden of producing credible evidence that he does not
possess or control the documents sought. The burden is not met by
a statement of nonpossession plus an assertion of the Fifth
Amendment privilege in response to cross-examination on the

purpose of § 7602 of the Code is to collect tax liability; while this purpose does not include
the goal of filing criminal charges against citizens, the Court in LaSalle Nat'/ Bank com
mented that the burden is on the taxpayer to disprove the actual existence of a valid civil
tax determination or collection purpose by the Service. The Court stated that this burden is
a heavy one. LaSalle Nat'/ Bank, 437 U.S. at 311-12. According to the Court, the fact that a
single special agent intends only to gather evidence for a criminal investigation is not dis
positive of the good faith of the Service as an institution. Because there was no recommen
dation to the Justice Department for criminal prosecution and no showing that the Service
had abandoned its pursuit of the taxpayer's civil tax liability in LaSalle Nat'/ Bank, the
Court found no bad faith on the part of the Service. Id.

The Third Circuit in Garden State Nat'/ Bank commented that while the Supreme Court
in LaSalle Nat'/ Bank may not have "closed the door in the taxpayer's face,... it [did not]
leave much more than a very slight opening." 607 F.2d at 70.

•• See United States v. Millman, 765 F.2d 27,29 (2d Cir. 1985); Garden State Nat'/ Bank,
607 F.2d at 71. At the hearing the taxpayer may examine under oath the agents responsible
for the investigation and any other witnesses the agent may call. The court in Garden State
Nat'l Bank required the taxpayer to oppose factually the government's allegations by affi
davit. The court stated that legal conclusions or mere memoranda of law would not suffice.
In the absence of such a response by the taxpayer, the court stated that uncontested allega
tions in the government's petition and affidavit would be accepted as admitted. 607 F.2d at
71.

.. Millman, 765 F.2d at 29; Garden State Nat'/ Bank, 607 F.2d at 71. The Second Circuit
held in Millman "that the district court abused its discretion in finding that a substantial
preliminary showing had not been made to require an evidentiary hearing as to whether the
summons was issued for an improper purpose." 765 F.2d at 27.

.. See United States v. Rylander, 460 U.S. 752, 757 (1983); United States v. Lawn Build
ers of New England, 856 F.2d 388, 395 (lst Cir. 1988).
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statement.39

When possession or existence is contested during an enforce
ment proceeding, the district court must expressly determine
whether the party possesses the summoned documents.'0 The is
sues of possession and of existence cannot later be raised either on
appeal or in a contempt proceeding, except when the summoned
party alleges a present inability to perform because of
nonpossession.n

3. Fifth Amendment Privilege

A Fifth Amendment privilege as a defense to a summons is not
available to a custodian of records of an artificial collective entity,
such as a corporation or a partnership, because an artificial collec
tive entity has no Fifth Amendment privilege.'z This "collective
entity doctrine" prevents a corporate representative or agent from
asserting the privilege when corporate documents are requested.'3

There is a limited privilege relating to the production of docu
ments if the act of producing is itself a communication of testimo
nial significance." The Fifth Amendment only protects persons as-

•• See United States v. Huckaby, 776 F.2d 564, 568 (5th Cir. 1985), cert. denied, 475 U.S.
1085 (1986).

'0 See United States v. Barth, 745 F.2d 184, 187 (2d Cir. 1984), cert. denied, 470 U.S. 1004
(1988).

.. See Rylander, 460 U.S. 752 (1983); Lawn Builders of New England, 856 F.2d 388 (1st
Cir. 1988).

.. See Bellis v. United States, 417 U.S. 85 (1974); Curcio v. United States, 354 U.S. 118
(1957); United States v. White, 322 U.S. 694 (1944).

•• See United States v. Lang, 792 F.2d 1235, 1240 (4th Cir.), cert. denied, 479 U.S. 985
(1986); Lawn Builders of New England, 856 F.2d at 393. The First Circuit, in In Re Grand
Jury Proceedings, 838 F.2d 624 (1st Cir. 1988), quoted the rationale of the rule:

Individuals, when acting as representatives of a collective group, cannot be said to be
exercising their personal rights and duties nor to be entitled to their purely personal
privileges. Rather they assume the rights, duties and privileges of the artificial entity
or association of which they are agents or officers and they are bound by its obliga
tions. In their official capacity, they have no privilege against self-incrimination.

Id. at 625. Further, the official records and documents of the organization that are held by
them in a representative rather than in a personal capacity cannot be the subject of the
personal privilege against self-incrimination, even though production of the papers might
tend to incriminate them personally. Id.

In Lawn Builders of New England, the court held the president of a corporation in con
tempt of court for refusing to produce corporate documents even though the president had
asserted a Fifth Amendment privilege. 856 F.2d at 390.

.. United States v. Doe,.465 U.S. 605, 612-13 (1984). A party is privileged from producing
the evidence but not from its production. See Andresen v. Maryland, 427 U.S. 463, 473
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serting the privilege from compelled self~incrimination; thus, where
preparation of business records is voluntary, no compulsion is pre
sent.45 However, while Fifth Amendment protection is not availa
ble regarding the contents of private papers, the "act of producing
documents" can be an admission that the subpoenaed records exist
and that they are authentic.46 The Fifth Amendment privilege, as a
privilege against compelled testimony, provides that a person may
not be a witness against himself. Thus, in response to a subpoena
or summons for the production of records that are not protected
under the Fifth Amendment, the privilege would be available only
in the context of the act of production itself.47 Records of a sole
proprietorship may not be subpoenaed from the individual owner,
because the act of producing those documents would generally be a
communication of testimonial significance.48 This generally would
not be the case, however, with respect to records of a separate bus
iness entity.49

(1976). As the Supreme Court noted in Andresen, this principle recognizes that the protec
tion afforded by the Fifth Amendment adheres basically to the person, and not to informa
tion which may incriminate him. Id.

•• See Fisher v. United States, 425 U.S. 391, 395 (1976).
•• See Doe, 465 U.S. at 613. Thus, although the Fifth Amendment may protect an individ

ual from complying with a subpoena for the production of his personal records because the
very act of production may constitute a compulsory authentication of incriminating infor
mation, a seizure of the same materials by a law enforcement officer differs in a crucial
aspect - the individual against whom the search is directed is not required to aid in the
discovery and production of incriminating evidence. See Andresen, 427 U.S. at 473.

'7 See Doe, 465 U.S. at 612-13.
•• See id. By producing the records, the taxpayer would admit that the records existed,

were in his possession, and were authentic. A sole proprietor is given the opportunity to
show that his act of production would entail testimonial self-incrimination.

•• See Fisher, 425 U.S. 391 (1976). The First Circuit in In re Grand Jury Proceedings
commented that the "line of cases culminating in Fisher have stripped the content of busi
ness records of any Fifth Amendment protection." 626 F.2d 1051, 1055 (1st Cir. 1980) This
is because the records were created voluntarily and without compulsion. Further, the fact
that the records are in the individual taxpayer's possession is irrelevant to a determination
whether creation of the records was compelled. In Lawn Builders of New England, the court
ruled that a summons is enforceable against a custodian of corporate documents despite the
fact that producing the documents tacitly admits their existence and location in the hands
of the possessor. The court stated that the act of production or non-production does not
result from any impermissible questioning by the government even though the act of pro
duction or non-production is an implicit representation of their existence/non-existence and
possession or control by the possessor of the records. 856 F.2d at 393. The Supreme Court,
in Braswell v. United States, 108 S. Ct. 2284 (1988), stated that the act of production privi
lege set out by the Supreme Court in Fisher and Doe has not rendered the collective entity
rule obsolete. Id. at 2291.
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The Circuit Courts of Appeals have disagreed on the issue of
whether the "act of production doctrine" may be applied to the
custodian of records of a small, closely held corporation:1o The Su
preme Court recently addressed the issue and concluded that the
act of production doctrine, which provides that records of a sole
proprietorship have testimonial significance and may not be com
pelled over Fifth Amendment objection, does not protect the
records of a collective entity held in a representative capacity.III

Even if the records sought relate to a sole shareholder corporation
or to a one-man professional corporation, the corporate form can
not be disregarded in order to shield the business records from
production.1I2

Although an individual may be able to assert an individual Fifth
Amendment privilege regarding the production of documents of a
separate business entity, the records themselves are nonetheless
not protected. Some courts have suggested that another person,
possibly an entirely new agent, should be appointed to produce the

.0 See In re Grand Jury (Will Roberts Corp.), 816 F.2d 569 (11th Cir. 1987); United States
v. Vallence, 793 F.2d 1003 (9th Cir. 1986); United States v. Sancetta, 788 F.2d 67 (2d Cir.
1986); In re Grand Jury Matter (Brown), 768 F.2d 525 (3d Cir. 1985)(en banc); In re Grand
Jury Subpoena, 767 F.2d 1130 (5th Cir. 1985); United States v. G.G. Advertising Co., 762
F.2d 634 (8th Cir. 1985); In re Grand Jury Proceedings, 727 F.2d 941 (10th Cir.), cert. de
nied, 465 U.S. 819 (1984).

" See Braswell, 108 S. Ct. at 2290-91. Records were subpoenaed from the president and
sole shareholder of a corporation. The Court held that the president could not resist the
subpoena for corporate documents on the ground that the act of production might incrimi
nate him. Id.

• 2 See id.; In re Two Grand Jury Subpoenae Duces Tecum, 769 F.2d 52, 58 (2d Cir. 1985).
The Second Circuit held that the fact that corporate records were kept at the home of the
shareholder was irrelevant. See also United States v. Barth, 745 F.2d 184 (2d Cir. 1984). In
Barth, the president of five small corporations refused to testify about corporate books al
leging production of the records would cause self-incriminating disclosures that were testi
monial. Employees of the corporation also claimed a personal self-incrimination privilege.
The court ordered the corporation to comply with the summons by producing someone 
an employee or a new agent - to testify about the records. The court made it clear that the
basic obligation of the corporation was to make every reasonable effort to obey the sub
poena. 745 F.2d at 189.

The First Circuit in In re Grand Jury Proceedings, 838 F.2d 624 (1st Cir. 1988~, held that
a corporation's claim that it should be treated differently because it was a one-man corpora
tion, similar to a sole proprietorship, was of no avail. The court noted that it was the
owner's choice to incorporate; with that choice came all the attendant benefits and responsi
bilities of being a corporation. One of the responsibilities was to produce and authenticate
records of the corporation when they are subpoenaed by a grand jury. How the corporation
chose to fulfill the duty was not the court's concern. Id. at 626.
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4. Attorney-Client Privilege

An attorney may not be compelled to produce documents that
would be in violation of the attorney-client privilege. li4 Confidential

.S See United States v. Lang, 792 F.2d 1235, 1240-41 (4th Cir. 1986), cert. denied, 479
U.S. 985 (1986). However, the Supreme Court, in Braswell v. United States, 108 S. Ct. 2284
(1988), stated that if the custodian of the corporation would not aid the appointed custodian
in his search for the demanded records and if the custodian was the only person with knowl
edge about the demanded documents, the appointment of a surrogate would simply not
ensure that the documents sought would ever reach the grand jury room. According to the
Supreme Court, the appointed custodian would essentially be sent on an unguided search.
Id. at 2294. Thus, the Court decided, that in a criminal prosecution against the custodian,
the government could not introduce into evidence before the jury the fact that the subpoena
was served upon, and the corporation's documents were delivered by, one particular individ
ual, the custodian. Id. at 2295.

.. See Fisher v. United States, 425 U.S. 391, 396 (1976). However, the attorney-client
privilege does not justify any member of the bar in refusing to testify as to all transactions
the attorney may have had with a client. It must be shown that (1) the asserted holder of
the privilege is or sought to become a client; (2) the person to whom the communication was
made (a) is a member of the bar of a court, or his subordinate and (b) in connection with
the communication was acting as a lawyer; (3) the communication relates to a fact of which
the attorney was informed (a) by his client, (b) without the presence of strangers, (c) for the
purpose of securing primarily either (i) an opinion on law or (ii) legal services or (iii) assis
tance in some legal proceeding, and not (d) for the purpose of committing a crime or tort;
and (4) the privilege has been (a) claimed and (b) not waived by the client. United States v.
United Shoe Machine Corp., 89 F. Supp. 357, 358-59 (D. Mass. 1950).

Most courts have ruled that the preparation of tax returns is not subject to the attorney
client privilege. Courts have stated that the preparation of tax returns is an accounting
service rather than the performance of legal services. See United States v. Davis, 636 F.2d
1028, 1039-40 (5th Cir.), cert. denied, 454 U.S. 862 (1981); In re Grand Jury Investigation of
Glen J. Schroeder, Jr., 842 F.2d 1223, 1224 (11th Cir. 1987); Canaday v. United States, 354
F.2d 849, 857 (8th Cir. 1966). But see United States v. EI Paso, Co., 682 F.2d 530, 539 (5th
Cir. 1982), cert. denied, 466 U.S. 944 (1984), in which the Fifth Circuit commented that it
would be "reluctant to hold that a lawyer's analysis of the soft spots in a tax return and his
judgments on the outcome of litigation on it are not legal advice."

The crime-fraud exception to the attorney-client privilege was considered by the Supreme·
Court in United States v. Zolin, 109 S. Ct. 2619 (1989). The Court noted that the purpose of
the crime-fraud exception is to assure that the seal of secrecy, between lawyer and client,
does not extend to communications made for the purpose of obtaining advice for the com
mission of a fraud or crime. The Court determined that a party opposing the privilege may
request an in camera review to determine whether the allegedly privileged attorney-client
communications fall within the crime-fraud exception. Before the district court may engage
in the in camera review, the party opposing the privilege must present evidence sufficient to
support a reasonable belief that the in camera review may yield evidence that establishes
the exception's applicability. Id. at 2630. In Zolin, the Service summons sought production
of tapes in the custody of the clerk of a court in which the taxpayer had filed a civil suit.
The Service alleged that the tapes contained discussion between an attorney and a taxpayer
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disclosures by a client to an attorney that are made to obtain legal
assistance are privileged. The purpose of the privilege is to en
courage clients to make full disclosures to their attorneys. Still, be
cause the privilege has the effect of withholding relevant informa
tion from the fact finder, it applies only where it is necessary to
achieve its purpose. 1i1i It protects only those disclosures that might
not have been made absent the privilege. Pre-existing documents
that could have been obtained by court process from the client
when the client was in possession may also be obtained from the
attorney by similar process following transfer of such records to
the attorney,li6 but those documents that are not obtainable by
subpoena duces tecum or summons while in the exclusive posses
sion of the client are also privileged in the hands of the attorney.li7
Documents, then, in the possession of an attorney that would be
privileged from production from the client are protected from dis
closure by the attorney pursuant to the attorney-client privilege. liS

in furtherance of tax evasion. The Supreme Court ruled that the Service could submit par
tial transcripts obtained from persons interviewed by the Service, who were familiar with
the tapes and who described the contents of the tapes, as evidence that the crime-fraud
exception to the attorney-client privilege was applicable. Id. at 2631. The Supreme Court
decided that a complete prohibition against the use of in camera review to establish the
applicability of the crime-fraud exception was inconsistent with the policies underlying the
privilege. The Court provided a standard for a district court to follow in responding to a
request for in camera review. First, the judge should require a showing of a factual basis
adequate to support a good faith belief by a reasonable person that an in camera review of
materials could reveal evidence to establish the claim that the crime-fraud exception ap
plies. Next, once the showing was made, the decision whether to engage in camera review
should rest in the sound discretion of the district court, the court making its decision in
light of the facts and circumstances of the particular case. Id. at 2630-31.

The Supreme Court's decision in Zolin will undoubtedly create difficulties for attorneys
asserting the attorney-client privilege with respect to tax advice. An attorney who receives a
summons from the Service must review carefully the documents that are subject to protec
tion. Using in camera review as a tool for determining the applicability of the crime-fraud
exception can place the policy of protecting open and legitimate disclosure between attor
neys and clients at undue risk.

•• See Fisher, 425 U.S. at 403. The relationship of client and attorney is created and
controlled by the law of the various states. See Baird v. Koerner, 279 F.2d 623, 628 (9th Cir.
1960).

• 8 See Grant v. United States, 227 U.S. 74, 79 (1913); Colton v. United State~, 306 F.2d
633, 639 (2d Cir. 1962), cert. denied, 371 U.S. 951 (1963). As the court stated in Colton, any
other rule would permit a person to prevent disclosure of any of his papers by the simple
expedient of keeping them in the· possession of his attorney.

• 7 See Fisher, 425 U.S. at 396. The theory is that the client would otherwise be reluctant
to transfer possession to the attorney.

• 8 See United States v. Grimbel, 782 F.2d 89 (7th Cir. 1986).
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Other documents in the attorney's possession would not be pro
tected. For example, the Service could obtain documents in the
possession of the taxpayer's attorney that were prepared by the
taxpayer's accountant. liB When an accountant's workpapers are
prepared voluntarily, are not prepared by the taxpayer, and con
tain no testimonial declarations by the taxpayer, the fact that the
attorney is in possession of the documents is irrelevant.so Only
those papers prepared by the client for the purpose of confidential
communication to the attorney or by the attorney to record confi
dential communications are protected by the attorney-client privi
lege.s1 However, the work product rule, which is not a privilege but
which provides for protection for those documents within the defi
nition of "work product," is applicable to papers collected or pre
pared by an attorney in anticipation of litigation.S2 The Service
summons provisions do not preclude application of the work prod
uct doctrine.ss Still, documents and tangible things constituting at
torney work product can be discoverable upon a showing of sub
stantial need and inability to obtain the equivalent without undue
hardship.s4 In ordering discovery of such information, when the re
quired showing (of substantial need and inability to obtain) has
been made, a court must protect against disclosure of the mental
impressions, conclusions, opinions or legal theories of an attorney
or other representative of a party conce;rning the litigation.sli Those
notes and memoranda that are work product but that are based on
oral statements and reveal communications are protected by the
attorney-client privilege. This type work product cannot be ob
tained simply on a showing of substantial need and inability to ob
tain the equivalent without undue hardship.ss

•• See Fisher, 425 U.S. at 424-3l.
•• Id.

Ol See Upjohn Co. v. United States, 449 U.S. 383 (1981).

•• See Upjohn, 449 U.S. at 401; Colton v. United States, 306 F.2d 633, 639-40 (2d Cir.
1962), cert. denied, 371 U.S. 951 (1963). Federal Rule of Civil Procedure 26(b)(3) codifies
the work-product doctrine.

•• See Upjohn, 449 U.S. at 397-402.

.. See id. at 401; Fed. R. Civ. P. 26(b)(3).

•• See Upjohn 449 F.2d at 40l.
•• Id.



HeinOnline -- 9 Va. Tax Rev. 423 1989-1990

1990] Service Collection Powers 423

5. Accountants

Documents prepared by accountants are not protected.67 The
Fifth Amendment protects the compelled production of testimo
nial evidence only if the individual resisting production had a rea
sonable expectation of privacy with respect to the evidence.66 An
accountant performs a different role from an attorney. The attor
ney is the client's confidential advisor. In certifying public reports
that depict a person or an entity's financial status, the accountant
performs a public responsibility transcending any employment re-.
lationship with the client.69 The accountant also owes an allegiance
to the client's creditors and investors. Thus, the accountant's
workpapers cannot be privileged.70 Further, the fact that the client
has delivered the accountant's workpapers to an attorney does not
protect them.71

6. Fourth Amendment Constraints

As a general rule, the Fourth Amendment would not prohibit
governmental authorities from obtaining information held by third
parties.72 For example, the subpoena of third-party records would
generally not be subject to challenge on the grounds that the
records were seized in violation of the Fourth Amendment even
though criminal prosecution was contemplated at the time a sub
poena was issued.73 Subpoenaed business records of a third party
are not an individual's private papers. Thus, since an individual
would have no legitimate expectation of privacy in the contents of
such third-party records, the third-party records would not be con
fidential communications.74 A court may exclude evidence under

.7 See Couch v. United States, 409 U.S. 322 (1973).
•• Id. at 336.
•• See United States v. Arthur Young & Co., 465 U.S. 805, 817-18, cert. denied, 466 U.S.

936 (1984).
70 Id.
71 See Fisher v. United States, 425 U.S. 391, 396-98 (1976). In Arthur Young, the Su

preme Court acknowledged that a Service summons of tax accrual workpapers of a tax
payer's accountant are not subject to a work product protection that would preclude en
forcement of a Service sUI~mons. 465 U.S. at 8i5-20.

70 See United States v. Miller, 425 U.S. 435, 441-43 (1976) (Though still binding, super
seded by rule in Hancock v. Marshall, 86 F.R.D 209 (D.C. Cir. 1980)).

7. See id. at 444-45.
74 Id. at 442. In Miller, the Service subpoenaed bank records of the taxpayer, including

the original checks and deposit slips. The Supreme Court refused to vindicate the taxpayer's
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the Fourth Amendment only when it finds that an unlawful search
or seizure violated the individual's own constitutional rights.75 An
individual's Fourth Amendment rights are violated only when the
challenged conduct invaded the individual's legitimate expectation
of privacy, rather than that of a third party.76

c. John Doe Summons

Section 7609(f) of the Code provides that the Service must ob
tain prior judicial approval to serve a summons to an identifiable
party with whom it has no interest in order to investigate unnamed
third parties' tax liabilities. The purpose of section 7609(f) is to
prohibit the Service from conducting fishing expeditions into the
private affairs of individuals.77 Pursuant to section 7609(f), a sum
mons that does not identify the person with respect to whose lia
bility the summons is issued may be served only after a court pro
ceeding in which the Service must establish the following: (1) that
the summons relates to the investigation of a particular person or
an ascertainable group or class of persons, (2) that there is a rea
sonable basis for believing that the person or class of persons may
have failed to comply with the internal revenue laws in some re
spect, and (3) that the information sought to be obtained from an
examination of the records is not readily available from other
sources.78

Section 7609(f) of the Code does not apply to a Service summons
issued to a known taxpayer even though there is a dual purpose of

challenge to the subpoena of the bank records on the grounds that the records produced by
the bank were illegally seized in violation of the Fourth Amendment. The Court noted that
checks are negotiable instruments and not confidential information. Id. at 441-43.

7. See United States v. Payner, 447 U.S. 727, 733-35 (1980).
7. See id. at 731.
77 Congress enacted § 7609 in response to two Supreme Court decisions that gave a broad

construction to the Service's summons power under § 7602(a). In Donaldson v. United
States, 400 U.S. 517 (1971), the Supreme Court denied an employee a preliminary injunc
tion regarding a § 7602 summons issued by the Service to his employer seeking records
prepared by the employer that would be relevant to the investigation of tax liability of the
employee. In United States v. Bisceglia, 420 U.S. 141, 148-51 (1975), the Supreme Court
concluded that the Service had not abused its power when it issued a summons to a bank
for the purpose of identifying an unnamed individual who had deposited large amounts of
money in severely deteriorated bills. The Service suspected that the bills had been hidden
to avoid taxes.

78 I.R.C. § 7609(0.
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investigating unnamed parties' tax liabilities.79 If the Service
serves a summons on a known taxpayer with the intent to investi
gate that taxpayer, the fact that it has a dual purpose of investi
gating unnamed parties does not cause section 7609(f) to become
applicable.80

III. ASSESSMENT OF TAX LIABILITY

A. In General

The assessment of a tax liability is the starting point in the col
lection process.81 Once assessment is made, the taxpayer must pay
the tax; administrative and/or judicial review generally is no longer
available. 82 An assessment is made after a return has been audited

79 See Tiffany Fine Arts v. United States, 469 U.S. 310 (1985). In Tiffany, a § 7602(a)
summons was issued to a holding company and its tax shelter promoting subsidiaries. The
organization refused to comply by contending that the Service's request for the names of the
organizations' licensees indicated that the primary purpose of the Service investigation was
to audit the licensees. The Supreme Court stated that restrictions on the Service's summons
power should be avoided unless there are unambiguous directions from Congress. Id. at 318.
Because § 7609(f) does not address the issue of a dual purpose summons and because § 7609
focuses exclusively on problems relating to third party summonses, the Court found that the
language of the statute was of little direct help in determining the intent of Congress. Thus,
the Court ruled that § 7609(f) was not applicable. Id. at 319-22.

90 See id. The Courts of Appeals had been divided on the scope of § 7609(f). The Second,
Eighth and Eleventh Circuits had held that the Service need not comply with § 7609(f)
when it sought information on unnamed third parties as long as one purpose of the sum
mons was to carry out a legitimate investigation of the named summoned party. See Tiffany
Fine Arts v. United States, 718 F.2d 7 (2d Cir. 1983); United States v. Gottlieb, 712 F.2d
1363 (11th Cir. 1983); United States v. Barter Systems, 694 F.2d 163 (8th Cir. 1982). The
Sixth Circuit, on the other hand, had taken the position that the Service must comply with
§ 7609(f) whenever it sought information on unnamed parties even in cases where it was
investigating the named recipient of the summons. See United States v. Thompson, 701
F.2d 1175 (6th Cir. 1983). See also Liberty Fin. Servo v. United States, 778 F.2d 1390 (9th
Cir. 1985). The Supreme Court granted certiorari in Tiffany Fine Arts to resolve the
conflict.

9' See I.R.C. §§ 6201, 6203, 6213, 6303, 6321, 6322, 633l.
9. See LR.C. §§ 6303, 6321, 633l. Under the alter ego theory, assessment against a corpo

ration is effective against a sole shareholder. See Wolfe v. United States, 798 F.2d 1241,
1244 (9th Cir. 1986), cert. denied, 482 U.S. 927 (1987).

The period of limitations for making assessments is set out in § 6501 of the Code. The
general statute of limitations for making an assessment of tax liability is three years from
the later of the date the tax return in question is due or is filed. If there has been an
omission from gross income in excess of 25 percent of the amount reported on the income
tax return or reported as gifts or as gross estate on a gift or estate tax return, the assessment
period is extended three more years for a six year statute of limitations. See LR.C. §§
6501(e)(l) and (2). If the taxpayer has engaged in any type of fraud, there is no statute of



HeinOnline -- 9 Va. Tax Rev. 426 1989-1990

426 Virginia Tax Review [Vol. 9:405

or no return was filed, and the taxpayer has been given a 90-day
notice of a tax deficiency resulting from the audit or the failure to
file a return.83 However, if the taxpayer files a petition with the
Tax Court within 90 days after receiving the notice of deficiency,
the Service is prohibited from assessing the tax deficiency until the
decision of the Tax Court becomes final. 84 If the taxpayer fails to

limitations on the assessment of a tax liability. See I.R.C. §§ 650l(c)(l) and (2).
• 3 I.R.C. §§ 6201, 6212(b), 6213. The notice is mailed to the taxpayer at his last known

address. See I.R.C. § 6212(b).
In Mulder v. Commissioner, 855 F.2d 208 (5th Cir. 1988), the court discussed prior court

decisions holding that unless notified otherwise, the Service is entitled to consider as the
last known address the taxpayer's address on the tax return for the year in question absent
appropriate notification of an address change. Id. at 211. The Mulder court stated that the
Service must exercise reasonable diligence to ascertain a taxpayer's address before mailing a
notice of deficiency. Id. at 212. If mailings are returned in the context that the Service agent
should know the taxpayer has moved, the Service should contact the tax preparer or the
state motor vehicle or license bureau. Id. at 211-12. In Pomeroy v. United States, 864 F.2d
1191 (5th Cir. 1989), the court commented that the current state of the Service's computer
capabilities permits the Service to perform a computer search, without unreasonable effort
or delay, to determine the taxpayer's address. Still the court determined that a notice sent
to the taxpayer's address on the taxpayer's most recent return and on the two most recent
extension requests was sufficient since the taxpayers did not give the Service clear and con
cise notice of an address change. Id. at 1194-95. In Abeles v. Commissioner, 91 T.C. 1019
(1988), the Tax Court set out its current position regarding whether a notice was properly
mailed to a taxpayer's last known address. The taxpayer's last known address is the address
on the taxpayer's most recently filed return unless the taxpayer has given the Service clear
and concise notification of a different address. The court stated that the address appearing
on the return is available to the agent issuing a notice of deficiency if the address could be
obtained by a computer generation of a Service computer transcript using the taxpayer's
federal identification number. In the case of a jointly filed return, both taxpayer identifica
tion numbers must be used. Id. at 1035.

• 4 See I.R.C. § 6213(a). A taxpayer who is outside the United States when the notice is
sent has 150 days to file a petition with the Tax Court. A taxpayer is first sent a 30-day
letter, after the return is audited and the Service agent determines a tax deficiency exists.
The taxpayer then has 30 days from the date of the letter to request an administrative
conference. If no conference is requested or after a conference fails to resolve the issue, the
taxpayer will be mailed a 90-day letter which is a notice of tax deficiency. Should the tax
payer fail to file a petition with the Tax Court within 90 days (or 150 days if the taxpayer is
outside the United States) of the notice of deficiency, the tax deficiency will be assessed
against the taxpayer. See I.R.C. § 6213(c).

A taxpayer may reach an agreement with the Service as to the amount of the tax liability.
Section 6213(d) provides that a taxpayer may at any time waive the restrictions on the
assessment and collection of a tax deficiency by filing with the Service a signed notice in
writing. For an agreement reached prior to an appeals office conference, the taxpayer would
execute a consent to assessment, on Form 870 for income tax liability or Form 890 for estate
or gift tax liability. Treasury Regulation § 301.6601-1(d) provides that the filing of such
consent form will stop the addition of interest to the tax deficiency beginning 30 days after
filing the consent and until the day on which the Service sends a notice and demand for
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file a petition with the Tax Court within the 90-day period or if
the tax deficiency is a result of clerical errors on the return, the
Service can immediately make an assessment of the tax liability.81i

After a tax has been assessed, the Service makes a demand upon
the taxpayer for payment of the tax. If the taxpayer fails to pay
the tax within 10 days after the notice and demand, the Service
has a lien on all the property of the taxpayer as of the date the
assessment was made.86

B. Jeopardy Assessment

If the Service believes that the assessment or collection of a tax
deficiency will be jeopardized by delay, it may immediately assess
the deficiency.87 A termination assessment of tax is made when a

payment. Because the filing of a consent to assessment is a waiver of assessment, a petition
may not be filed with the Tax Court to contest the tax deficiency. Still a consent agreement
is not a closing agreement; the taxpayer may pay the tax deficiency and file a claim for
refund with the federal district court or with the Claims Court. If an agreement is reached
at the appeals level, the taxpayer may waive assessment by filing a consent on Form 870-AD
(for income tax liability) or Form 890-AD (for estate or gift tax liability). These consent
forms are also not closing agreements, but based upon statements on the forms that a tax
payer may not file a suit for refund of the tax, some courts have held that they have the
same effect as a closing agreement.

In Elbo Coals, Inc. v. United States, 763 F.2d 818 (6th Cir. 1985), the court held that a
taxpayer who executed a nonbinding Form 870-AD was barred by estoppel from seeking a
refund after the limitations period had expired against the Service. But see Whitney v.
United States, 826 F.2d 896 (9th Cir. 1987) in which the court determined that a taxpayer
could not be equitably estopped from seeking a refund based solely upon execution of a
nonbinding waiver.

A closing agreement that binds both the taxpayer and the Service is executed using Form
866 or 906. Section 7121 of the Code provides that if such an agreement is approved by the
Secretary the agreement becomes final and conclusive, and the case cannot be reopened as
to the matters agreed upon unless there is a later showing of fraud, malfeasance, or misrep-
resentation of a material fact. .

The Service can enter into a compromise agreement with respect to tax liability except for
revenue laws relating to narcotics or for violations that were deliberately committed with an
intent to defraud. See I.R.C. § 7122; Treas. Reg. § 301.7122-1(a) and (b).

•• See I.R.C. § 6213(a) and (b). Section 6213(b) provides that a notice of tax deficiency
based upon a mathematical error on a tax return is not a notice of deficiency and the tax
payer involved may not contest the deficiency in the Tax Court.

•• See I.R.C. §§ 6321 and 6322.
'7 See I.R.C. § 6861. The Service is required to send a deficiency notice within 60 days

after the assessment, thus enabling the jeopardy taxpayer to litigate in the Tax Court. See
I.R.C. § 6861(b); Treas. Reg. § 301.6861-1(c). However, the taxpayer must pay the assess
ment even though a petition is filed with the Tax Court unless the taxpayer can post an
adequate bond. See I.R.C. § 6863(a); Treas. Reg. § 3()1.6861-1(d). The Service may abate the
jeopardy assessment if it finds that jeopardy does not exist. I.R.C. § 6861(g). Property seized
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taxpayer attempts to depart quickly from the United States or to
conceal himself or his property or when a corporation distributes
all or a part of its assets in liquidation.88

C. Bankruptcy and Receivership Proceedings

The Service may assess a tax deficiency immediately when a re
ceiver is appointed for a taxpayer in any receivership proceeding
before any federal or state court.89 If the taxpayer is in bank-

pursuant to a jeopardy assessment may not be sold during the pendency of litigation in the
Tax Court unless the taxpayer consents to the sale, the Service determines that the ex
penses of conservation and maintenance will greatly reduce the net proceeds, or the prop
erty could perish or be greatly reduced in value if it is retained. I.R.C. §§ 6863(b)(3)(A) and
(B) .

•• See LR.C. § 6851. See also Laing v. United States, 423 U.S. 161 (1976). Section 6851 of
the Code provides for a jeopardy "termination." When the Service determines that a tax
payer is preparing to perform some act that would endanger the collection of his taxes, the
Service may declare the taxpayer's current tax year terminated. The tax for the shortened
period and any unpaid tax for the preceding year become due and payable immediately and
the taxpayer must file a return for the shortened year. LR.C. § 6851(a). Section 6861, on the
other hand, provides for the immediate assessment of a deficiency whenever the assessment
or collection of the deficiency would be jeopardized by delay. By permitting an immediate
assessment, § 6861(a) provides an exception to the general rule barring an assessment until
the taxpayer has been sent a notice of deficiency and has been afforded an opportunity to
seek resolution of his tax liability in the Tax Court. As the court pointed out in Laing, §
6851 advances the date when taxes are due and payable while § 6861 advances the time for
collection of taxes which are already overdue. Still, the tax owing at the time of a § 6851
termination is a deficiency; assessment and collection are subject to the procedures of §
6861. 423 U.S. at 183-84.

Under § 7429(b) of the Code, a taxpayer who has been subject to an assessment under §§
6851 or 6861, or a jeopardy levy under § 6331(a), may have the Service's action reviewed by
a federal district court after the taxpayer has exhausted his administrative appeal. The tax
payer is given a written statement within 5 days after the assessment is made of the infor
mation upon which the Service relied in making the assessment or levy. The taxpayer may
request administrative review within 30 days after the date on which the taxpayer was fur
nished'the written statement. Within 90 days of the earlier of notification to the taxpayer of
the results of the review or the 16th day after the taxpayer requests administrative review,
the taxpayer may file suit in the district court for a review of the tax determination. LR.C. §
7429(b)(I). The federal district courts have exclusive jurisdiction under § 7429 unless the
taxpayer had already filed a Tax Court petition before jeopardy assessment or levy was
made, and if the petition covered the same type of tax and same tax year as the jeopardy
assessment.

On review in the district court, the court determines whether the assessment was reasona
ble and appropriate under the circumstances. The district court performs an independent
de novo review. See Lopez v. Internal Revenue Service, 614 F. Supp. 1332 (E.D.N.Y. 1984).
The Service has the burden of showing the reasonableness of making the assessment and
the taxpayer has the burden to show the inappropriateness of the amount assessed.

• 9 LR.C. § 6871(a).
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ruptcy, the Service may make an immediate assessment only as to
the bankruptcy estate of an individual debtor.90 When a petition is
filed in bankruptcy, all proceedings by the Service either to assess
a tax deficiency or to collect taxes against the debtor are stayed.91

Because there is an automatic stay on any court proceedings once a
bankruptcy proceeding is filed, the 90-day period in which to file a
petition in the Tax Court for a redetermination of any tax liability
is suspended during the stay and for 60 days thereafter.92 In the
same context, the running of the period of limitations for assessing
or collecting taxes is suspended for the period of the stay, and for
60 days thereafter for assessing the tax liability, and six months
thereafter for collecting taxes.93

D. Trust Fund Taxes - Unpaid Withholding Taxes

Employers must withhold taxes on wages paid to employees.94

Such taxes, called "trust fund taxes," are held by employers in "a
special fund in trust for the United States."91i If the employer fails
to pay the trust fund taxes to the Service, after assessment, notice
and demand, the Service has a lien upon the property of the em
ployer and may levy upon and sell the property in the same man
ner applicable to any other tax liability.96 In addition, responsible
officers and/or employees who willfully fail to collect and pay the
trust fund taxes to the Service are personally liable for a penalty
equal to the amount of the delinquent taxes.97 More than one per-

O. See I.R.C. § 6871(b). An assessment can be made against the debtor only if the tax
liability has been determined by the court in a determination that is res judicata. See I.R.C.
§ 6871(b).

0' See 11 U.S.C. § 362(a) (1988).
02 I.R.C. § 6213(0(1). For a taxpayer outside the United States, there is a 150-day (rather

than 90-day) period.
o. IRC. § 6503(i).
o. See I.R.C. §§ 3102(a) and 3402(a).
O. See I.R.C. § 7501(a).
00 See I.R.C. § 7501.
97 See I.R.C. § 6672. Section 6671(b) defines a responsible person as an officer or em

ployee of a corporation, or a member or employee of a partnership, who as an officer, em
ployee, or member of such business is under a duty to collect and pay the trust fund taxes
to the Service. In Bauer v. United States, 543 F.2d 142 (Ct. Cl. 1976), the court determined
that a person has a "duty" to collect and pay the trust fund taxes if the person is responsi
ble for preparation and payment of the payroll and/or has the "final word as to what bills or
creditors should or should not be paid and when." Id. at 148-49. See also Caterino v. United
States, 794 F.2d 1, 5 (1st Cir. 1986), cert. denied, 480 U.S. 905 (1987)(commenting that the
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son can be a "responsible person" and, thus, incur liability for the
100 percent penalty, and the liability of each such person is joint
and several.98 A lender or surety who is not an employer but who

word "responsible" is broadly interpreted). In Bloom v. United States, 272 F.2d 215 (9th
Cir. 1959), cert. denied, 363 U.S. 803 (1960), the court stated that there need not be present
an intent to defraud or deprive the United States of the taxes collected or withheld for its
account, nor need bad motives be present in order to invoke the 100 percent penalty. A
decision by a responsible person not to have a corporation pay over to the government the
withheld taxes is a voluntary, conscious and intentional act to prefer other creditors of the
corporation over the government. According to the court, such conduct is willful and will
cause liability for the penalty tax. Id. at 223. In United States v. Vespe, 868 F.2d 1328 (3d
Cir. 1989), the court determined that the fact that a corporate officer was hospitalized when
the corporation failed to pay employment taxes did not preclude a finding of willfulness. Id.
at 1334. In Wood v. United States, 808 F.2d 411 (5th Cir. 1987), the Fifth Circuit held that
responsibility for payment of trust fund taxes was a matter of status, duty and authority.
Thus, the court concluded that an individual who was a member of the board of directors of
a corporation, who had a substantial financial interest in the corporation, and who was a
person authorized to sign the company's checks, was a responsible party. According to the
court, such a responsible party acts willfully by making a considered decision to pay other
creditors with knowledge that withholding taxes are due. Id. at 415. In Bowen v. United
States, 836 F.2d 965 (5th Cir. 1988), the court commented that good faith on the part of the
responsible party is irrelevant. The court stated that although reasonable cause may mili
tate against a finding of willfulness, no taxpayer has yet "carried that pail up the hill." Id.
at 967-68.

The Tax Court does not have jurisdiction to consider a tax deficiency based upon the
failure to collect and/or pay to the Service trust fund taxes. Judicial review is available,
after an assessment has been made, in the United States district court in which the taxpayer
resides, or has its principal place of business's or in the United States Claims Court. The
taxpayer can obtain judicial review by paying a part of the assessment within 30 days after
the notice and demand, filing a claim for refund of the taxes paid, and then within 30 days
after the claim for refund is denied, by filing suit in the appropriate federal district court or
in the Claims Court. See LR.C. §§ 6672(b)(l) and (2). The taxpayer can, as an example, base
the amount of the tax payment on the tax applicable to one employee for one quarterly
period (This differs from a suit seeking a refund of income, estate, or gift taxes. In these
cases, the taxpayer must pay the entire amount of the tax to sue in a district court or the
Claims Court.). If the responsible party pays less than the total assessment, he or she must
post a' bond in an amount equal to 1 times the amount of the excess penalty over the
amount paid. The bond, the required amount of the cash payment, and the claim for .refund
must occur within 30 days of the notice and demand for payment of the .100% penalty. See
IRC. § 6672(b)(I). The stay of collection does not apply if collection of the penalty will be
jeopardized by delay. LR.C. § 6672(b)(5).

8. See Brown v. United States, 591 F.2d 1136, 1147 (5th Cir. 1979). The court stated that
because liability is joint and several, the Service need not apportion the liability among the
responsible parties. The court stated that it would be unduly burdensome for the govern
ment to be required to sue each responsible officer. In addition, there would be risk that the
government would not be able to recover the total amount owed if some responsible persons
were judgment proof if the number of officers found to be responsible varied from one suit
to the next. Thus, more than one person can be assessed penalty taxes under § 6672, and
each can be responsible for the entire amount. See also Scott v. United States, 702 F. Supp.
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nonetheless pays wages directly to an employee or group of em
ployees can also be liable for the 100 percent penalty.99 In addi
tion, if the lender or surety supplies funds to the employer to pay
the employer's wages and has notice or knowledge that the em
ployer does not intend to pay the trust fund taxes to the Service,
the lender or surety is liable for a 25 percent penalty.loo

The liability of a "responsible party" for unpaid trust funds is
limited to the trust fund taxes, i.e., the employees' share of social
security taxes and the income tax on the employees' wages.101 Still
when the employer makes a partial payment for trust fund taxes,
the Service can, in the absence of an agreement with the employer,
allocate the payment as it chooses.l02 Thus, if the employer does
not specify that the payment made to the Service is for the trust
fund taxes only, the Service will allocate the first portion of the
payment to the employer's share of the social security taxes on its
employees' wages and then will seek collection of the trust fund

261, 263 (D. Colo. 1988). The Scott court commented that once a taxpayer is a responsible
party, the burden of proving lack of willfulness is on the taxpayer. Of course, the Service
may only collect the penalty tax once and will return any amounts in excess of the total
liability. Still the Service is not required to allocate the amount collected in any manner
among the responsible persons.

In Slodov v. United States, 436 U.S. 238 (1978), the Court held that a person who assumes
control of a business must satisfy the business's pre-existing trust fund tax obligations if the
concern has funds available at the time he assumes control. The Court held that § 7501 does
not impress a trust on after-acquired funds and that a responsible person does not violate §
6672 by willfully using employer funds for purposes other than satisfaction of the trust fund
tax claim if there were no funds with which to satisfy the tax obligation at the time he or
she assumed control and if funds thereafter generated are not directly traceable to collected
taxes. Id. at 254-59.

The 100% penalty for unpaid employment taxes is not discharged in bankruptcy. See 11
U.S.C. §§ 507(a)(7) and 523(a)(I)(A) (1988). See also I.R.C. § 6658(b) which provides that
interest and penalties on such taxes continues even though the taxpayer is in bankruptcy.

00 See I.R.C. § 3505(a). See also United States v. Fred Arnold, Inc., 573 F.2d 605 (9th Cir.
1978); United States v. Towne Realty, Inc., 575 F. Supp. 77 (E.D. Wis. 1983). In Caterino v.
United States, 794 F.2d 1 (1st Cir. 1986), cert. denied, 480 U.S. 905 (1987), the court noted
that lenders and even employees of lenders have been held responsible under § 6672. Id. at
5.

100 See I.R.C. § 3505(b). See also Fidelity Bank ·v. United States, 616 F.2d 1181, 1184-85
(10th Cir. 1980).

101 See I.R.C. § 6672. See also Wood v. United States, 808 F.2d 411, 414-15 (5th Cir.
1987).

'02 See Wood, 808 F.2d at 416-17. The Wood court decided that the Service could apply
any corporate tax deposits to the corporation's share of the taxes and, thus, hold the respon
sible party liable for the resulting taxes withheld from the corporate employee's salary
checks. Id. at 416. .
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taxes from the responsible parties under the WO percent penalty
provision. 103

IV. COLLECTION OF TAX LIABILITY

A. In General

The Service has extensive collection powers. Once an assessment
is made, the Service has a lien on all the property of the taxpayer
and sometimes on property held by third parties. l04 Except for ex
empt property as listed in section 6334 of the Code, all property on
which the Service has a tax lien is subject to levy by the Service.1011
The Service may use its summons power to compel testimony and
production of documents to locate property and to collect the tax
liability.106

Once the Service has levied upon property of the taxpayer, in
cluding property held by a third party, it can foreclose on the
property, sell the property and apply the proceeds against the tax
liability.l07 The Service can also pursue a personal action against

103 See id. at 416-17. The employer (but not the responsible party) can direct the alloca
tion of funds paid to the Service. See Muntwyler v. United States, 703 F.2d 1030, 1032 (7th
Cir. 1983). The taxpayer-employer must be specific in so directing the payment of the tax.
Wood, 804 F.2d at 416. In Wood, the court held that a tax deposit accompanied by a card
that read "Federal Tax Deposit of Withheld Income and FICA for Tax Quarter ..." was
not a directive to the Service to apply the tax deposit to those taxes withheld from employ
ees' salary checks. The court declined to construe the heading of the card to be a directive.
808 F.2d at 416-17.

104 See I.R.C. § 6321.
103 See I.R.C. §§ 6331, 6334, 6341, 6342.
106 See I.R.C. §§ 6333 and 7602. Section 6333 provides that any person having custody or

control of any books or records containing evidence or statements relating to the property or
right to property subject to levy must exhibit such books or records upon demand by the
Service.

107 See I.R.C. § 6335. The Service must give notice to the owner of the property seized as
soon as practicable. See I.R.C. § 6335(a). The notice must specify the amount demanded
and contain a description of the property seized. In addition, the Service must give notice of
the sale of the property. See I.R.C. § 6335(b). This can be accomplished by publication in a
local newspaper or, if there is no local newspaper, by posting the notice at the post office
nearest the place where the seizure was made. The notice must specify the property to be
sold and the time, place, manner, and conditions of the sale. The time of sale must not be
less than 10 days nor more than 40 days prior to the time of giving public notice of the sale.
See I.R.C. § 6335(e); Treas. Reg. § 301.6335-1 (setting out the manner and conditions of the
sale of the property).

An owner of property levied upon can prevent a sale of the property by paying the full
amount of the tax liability plus costs of any proceedings. See· I.R.C. § 6337(a). The owner
also has a right of redemption after a sale of the property. The owner of the property levied
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the taxpayer to reduce a tax lien to judgment in order to extend
the limitation period on collection of the tax. lOB

A taxpayer may be able to obtain relief from the seizure of his
property by obtaining an extension from the Service for payment
of the tax or by working out an agreement with the Service to pay
the tax in installments.109 The Service may release a levy upon a

upon, including the owner's heirs, executors, or administrators, may redeem the property at
any time within 180 days after the sale by paying the purchaser of the property the
purchase price plus interest at the rate of 20% per annum. See I.R.C. § 6337(b).

If a levy was wrongful, the owner may obtain an injunction preventing the sale. See I.R.C.
§ 7426(a). See also infra notes 192-199 and accompanying text.

Should it not be feasible to sell property levied upon, the Service may bring an action in a
federal district court to foreclose a tax lien on the property. See I.R.C. §§ 7402(a) and
7403(a). All parties having an interest in the property must be made parties to the suit. See
I.R.C. § 7403(b). The court will determine the interests of all parties and can order the
property sold. A purchaser at the court-ordered sale would cut off the owner's right of re
demption. Thus, the court-ordered sale is generally preferable to a purchaser of the prop
erty. Id.

t08 See I.R.C. § 7403. The limitation on collection of a tax assessment is six years from the
date of the assessment. See I.R.C. § 6502. However, the six year period can be extended by
written agreement between the taxpayer and the Service. Id.

For levies issued prior to November 10, 1988, a judgment did not extend the period of
limitations to collect the tax. Still a judgment issued prior to that date did extend the time
in which the Service could foreclose on the tax lien. Section 6322 of the Code provides that
a lien continues until the liability for the amount assessed (or a judgment against the tax
payer arising out of such liability) is satisfied or becomes unenforceable by reason of lapse
of time. The tax lien is not merged in the judgment and is independently enforceable until
the judgment has been satisfied or becomes unenforceable by reason of lapse of time. See
Federal Tax Lien Act of 1966, Pub. L. No. 89-719, 80 Stat. 1125 (1966), reprinted in 1966
U.S. Code Congo & Admin. News 1316. For levies issued after November 10, 1988, the Reve
nue Act of 1988, Pub. L. No. 100-647, 102 Stat. 3342 (1988), reprinted in 1988 Code Congo &
Admin. News 5048, provides that the period during which the tax may be collected by levy
will not expire until the liability for the tax (or a judgment against the taxpayer arising from
such liability) is satisfied or becomes unenforceable if a timely proceeding is begun in court
for the collection of the tax. See LR.C. § 6502(a).

The Service may offset against a taxpayer's tax liability any tax refund owed to the tax
payer and any rights the taxpayer has accrued in government contracts. See United States
V. Warren Corporation, 805 F.2d 449, 453 (1st Cir. 1986); LR.C. § 6402(a).
Furthermore, the Service may bring suit under the various state statutes on fraudulent con
veyances to set aside either fraudulent transfers or transfers without adequate consideration
if the taxpayer was insolvent at the time of the transfer or became insolvent as a result of
the transfer. See infra notes 133-134 and accompanying text.

t09 See I.R.C. §§ 6159 and 6161. The Service may grant an extension of the time for pay
ment at the request of the taxpayer. The period of the extension will normally not exceed
six months (twelve months in the case of estate tax) and the taxpayer must demonstrate
that payment on the due date will result in undue hardship to the taxpayer. See Treas. Reg.
§§ 1.6161-l(a) and (b). But see I.R.C. § 6166(a)(2) (providing that payment of estate tax can
be extended up to ten years). Application for extension of time for payment is made on
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part or all of the taxpayer's propertyllO and may issue a certificate
of discharge for property subject to a lien. l11 The Service must re
lease property from its lien if the taxpayer posts a bond guarantee
ing payment of the full tax liability or if the underlying tax liabil
ity has been satisfied or has become unenforceable. ll2

A taxpayer may make an offer to compromise the amount of the
taxpayer's liabilityYs However, the Service will generally not com
promise the liability unless there is doubt whether the taxpayer
has the present or future ability to pay the full amount of the
tax.n •

B. Federal Tax Lien

Section 6321 of the Code provides that if a person liable for any

Form 1127 and must be accompanied by evidence showing the undue hardship that would
result if the extension were refused. The application must be accompanied by a statement of
the assets and liabilities of the taxpayer and an itemized statement showing all receipts and
disbursements for each of the three months immediately preceding the due date of the
amount to which the application relates. See Treas. Reg. § 53.6161-l(c).

The Service may also agree to work out an informal agreement with the taxpayer ex
tending payment or postponement of seizure or sale of assets.

Pursuant to § 6159 of the Code, the Service has statutory authority to enter into a written
installment agreement with a delinquent taxpayer whereby the taxpayer will be permitted
to satisfy the tax liability by installment payments. The Service may enter into such an
agreement if it determines that the agreement will facilitate collection of the tax liability. A
written agreement will remain in effect unless the Service determines that the taxpayer
provided it inaccurate or incomplete information, or that collection of the tax is in jeopardy.
See id. The Service may change or terminate the agreement if the taxpayer's financial con
dition changes. The Service must give the taxpayer 30 days notice of the change or termina
tion. Failure to pay any installment at the time the installment payment is due or to pay
any other tax liability at the time such liability is due or the failure to provide a financial
condition update when requested by the Service will permit the Service to change or termi
nate the agreement. Id.

1I0 See I.R.C. § 6343(a)(1). The Service may release a levy when it believes the release
would facilitate the collection of the tax, if a taxpayer enters into an agreement to pay the
liability in installments, if the Service determines that the levy is creating an economic
hardship due to the financial condition of the taxpayer, or if the fair market value of the
property exceeds the liability and release of the levy would not hinder payment of the tax.

1ll See I.R.C. § 6325(b). The fair market value of the property that remains subject to the
lien must be at least double the sum of the tax liability and the total of all other liens that
have priority over the tax lien. Id.

lI' See I.R.C. § 6325(a). See also infra notes 202-204 and accompanying text.
1I3 See I.R.C. § 7122.
1I4 See Treas. Reg. § 301.7122-1(a). The liability will not be compromised if the liability

has been established by a valid judgment and there is no doubt as to the ability of the
Service to collect the liability.
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federal tax neglects or refuses to pay the tax after demand, the
am,ount of the tax, including any interest and penalties, together
with any costs that may have accrued, "shall be a lien in favor of
the United States upon all property and rights to property,
whether real or personal, belonging to such person." 115 The gen
eral tax lien imposed by section 6321 arises at the time a valid tax
assessment is made and continues until the liability for the amount
so assessed (or a judgment against the taxpayer arising out of such
liability) is satisfied or becomes unenforceable by reason of lapse
of time.1l6

The general tax lien applies to all property of the taxpayer and
secures payment of all tax liability including gift and estate taxes.
Still, with respect to estate and gift taxes, the Service has an addi
tional "special" tax lien that exists without the requirement of as
sessment, notice and demand,u7 Section 6?24(a) of the Code pro
vides for a special estate tax lien upon the death of a taxpayer that
continues as a lien upon the gross estate of the decedent for ten
years from the date of death or until all the estate tax is paid.

116 I.R.C. § 6321.
116 See I.R.C. § 6322. Three requirements must be met for a tax lien to be valid: (1) a tax

assessment must be made; (2) the taxpayer must be given notice of the assessment with a
demand for payment; and (3) the taxpayer must not have paid the amount assessed within
10 days after the notice and demand. Id. See also I.R.C. § 6303 (providing that a notice of
assessment either must be left at the residence or usual place of business of the taxpayer or
must be mailed to the taxpayer's last known address within sixty days of making the
assessment).

Although a federal tax lien based upon a tax assessment is not subject to a state's statute
of limitations, a judgment lien obtained by the Service in an action to reduce a tax lien to
judgment would be subject to the state's limitations statute. See 28 U.S.C. 1962 (1982 &
Supp. 1987). In United States v. Overman, 424 F.2d 1142 (9th Cir. 1970), the court noted
that a tax lien is not merged into a judgment nor a judgment lien, but that a tax lien contin
ues to exist independently of the judgment which has extended its existence. An assessment
lien does not merge into the judgment as would an attachment lien; the judgment is merely
one way in which the underlying tax liability remains enforceable. Id. at 1147. Thus, the
judgment serves merely as a measuring rod for the life of the lien. Id.

The provision in § 6331 of the Code providing that the Service may levy on the taxpayer's
property extends only to property possessed by the taxpayer at the time of the levy except
for a levy on a taxpayer's salary which also applies to future earnings. See I.R.C. §§ 6331(b)
and (c).

117 See I.R.C. §§ 6324(a) and (b). The special estate tax lien attaches to property in the
decedent's estate. The person who receives the property is personally liable for the estate
tax to the extent of the value of the 'property received. However, if the property is sold, the
property is divested of the lien. In that event the lien attaches to other property held by the
heir and/or to the consideration received from the sale of the property. Id.
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Section 6324(b) provides that a special gift tax lien applies to all
gifts made during a tax period and continues for ten years or until
all the gift tax is paid.us The special estate tax lien is applicable
only to property of a decedent that is included in the gross estate
of the decedent; the special gift tax lien applies only to donated
property,ue

While the general tax lien imposed by section 6321 of the Code
is valid against all the property of the taxpayer regardless of
whether it is filed of record, it is not valid against a purchaser of
the taxpayer's property, a holder of a security interest in the tax
payer's property, a holder of a mechanic's lien, or a judgment lien
creditor until notice of the lien has been filed. 120 To be valid as
against these persons, the lien must be filed according to the re
quirements of state law.121 For example, in the case of real prop
erty, the lien must be filed in the one office within the state, as
designated by the laws of the state in which the property subject
to the lien is situated.122

Some property interests have priority even if a federal tax lien
has been filed. 123 Section 6323(b) of the Code sets out certain prop
erty interests, called super-priorities, that have priority over a tax
lien even though the interests arise after the tax lien was filed. The
super-priorities include purchases of motor vehicles, purchases of
personal property at retail or in a casual sale, and other such inter
ests where a purchaser normally would not check the records to
determine if a tax lien had been filed. 124

The 1988 Taxpayer Bill of Rights has given a taxpayer the right
to appeal to the Service after a notice of lien has been filed on the

118 The donee of the property is personally liable for the gift tax but only to the extent of
the value of the donated property. See I.R.C. § 6324(b). The lien is discharged as to any
property sold, but the lien will attach to other property of the donee including after-ac
quired property. rd.

118 See I.R.C. §§ 6324(a) and (b).
12. See I.R.C. § 6323(a).
121 See I.R.C. § 6323(f).
'22 See I.R.C. § 6323(f)(I)(A)(i). For personal property, the lien must be filed in one office

designated by the state in which the property is located. If a state law conforms to or reen
acts federal law establishing a national filing system, that law does not establish a second
office for the filing of federal tax liens. I.R.C. § 6323(O(I)(A)(ii).

• 23 See I.R.C. § 6323(b) for a list of ten such interests. See also infra note 163.
m See I.R.C. § 6323(b). The holders of such interests generally must have acquired their

interests without actual notice or knowledge of the existence of the tax lien. See infra note
163.
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taxpayer's property if there was an error in the filing of the notice
of the lien. 1211 If the Service determines that filing of a notice of
lien was erroneous, it must immediately issue a certificate of re
lease of the lien, including a statement that the filing of the lien
was erroneous. 126

To enforce a federal tax lien, the Service may either levy on a
taxpayer's property, which does not require a judicial proceed
ing,127 or it may file a civil suit in a federal district court to enforce
the lien. 128 In a court proceeding instituted by the Service to en
force the tax lien, the merits of all claims and liens upon the prop
erty are determined.129 On the other hand, a levy upon a taxpayer's
property does not determine the rights of the parties to the prop
erty; the Service may levy upon property of the taxpayer even if
other parties have superior rights in the property.130 If a taxpayer's
property is held by a third party, the Service may serve a notice of
levy upon such third party. The third party must then surrender
the property to the Service or must hold the property for the bene
fit of the Service. l31 Except for a taxpayer's salary or wages, a levy,

... See I.R.C. § 6326. Section 6326 was added to the Code by the 1988 Tax Act. Tempo
rary Regulation § 301.6326 provides procedures for the administrative appeal of the errone
ous filing of a notice of federal tax lien. An appeal of the filing must be made in writing to
the district director of the district in which the notice of federal tax lien was filed (marked
for the attention of the Chief, Special Procedures Function) stating the identification of the
taxpayer, a copy of the notice of federal tax lien affecting the property (if available) and the
grounds upon which the filing of notice was being appealed. See Temp. Treas. Reg. §
301.6326.

Reasons for erroneously filing a tax lien notice are: (1) the tax liabilities that gave rise to
the lien, plus any interest and additions to tax associated with the liability, were satisfied
prior to filing the notice of lien; (2) the tax liability that gave rise to the lien was assessed in
violation of the deficiency procedures set out in § 6213 of the Code; (3) the tax liability that
gave rise to the lien was assessed in violation of the Bankruptcy Code; or (4) the statutory
period for collection of the tax liability that gave rise to the lien expired prior to the filing of
the notice of federal tax lien. See Temp. Treas. Reg. § 301.6326-1(b).

••• See I.R.C. § 6326(b). A certificate of release must be issued within 14 days after the
Service determines that the notice was erroneously filed.

127 See I.R.C. § 6331.
... See I.R.C. § 7403.
... See I.R.C. §§ 7403(b) and (c). All parties having liens upon or claiming an interest in

the property involved are made parties to the action.
18. See I.R.C. § 6331. The theory underlying the administrative levy powers of the Service

is that the government must have the power to protect its revenues. For a discussion of the
rights of third parties for wrongful levies, see infra notes 192-199 and accompanying text.

181 See I.R.C. § 6332(a). However, there is an exception if the property is subject to an
attachment or execution under judicial process at the time of the demand. A person who
refuses to surrender the property is personally liable for the value of the property or rights
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unlike a tax lien, does not attach to after-acquired property.132
Should a taxpayer transfer property in fraud of the government,

the Service, like other creditors, may utilize a state's fraudulent
conveyance statute to enforce its tax lien against the transferred
property.133 A court can apply the fraudulent conveyance statute
to void a transfer even though liability to the government has not
matured into a debt at the time of the transfer. 134

1. Scope of the Federal Tax Lien

Section 6321 provides that a federal tax lien attaches to all prop
erty belonging to a delinquent taxpayer. The Service may levy
upon all property, and rights to property, bel9nging to a delin
quent taxpayer except the exempt property set out in section 6334
of the Code.1311

not surrendered (but not to exceed the amount of the tax liability) plus a penalty equal to
50 percent of the amount recoverable. See I.R.C. § 6332(d). See infra notes 155-157 and
accompanying text.

13. See I.R.C. §§ 633l(b) and (e). A tax lien does attach to after-acquired property of the
taxpayer. A levy upon the salary or wages of a taxpayer differs from a levy on other prop
erty of a taxpayer - it is continuous from the date the levy is first made until the levy is
released. See I.R.C. § 6331(e).

133 See Roland v. United States, 838 F.2d 1400 (5th Cir. 1988); United States v. Chapman,
756 F.2d 1237 (5th Cir. 1985). In Chapman, the court applied Texas statutes regarding
fraudulent conveyances to uphold a finding of a district court that a taxpayer had conveyed
his residence to his daughter in fraud of the government and that the taxpayer's wife was
not entitled to recognition of her homestead interest in the property. The Fifth Circuit
noted that, although the taxpayer and his wife continued to occupy the property transferred
to their daughter, they occupied the residence as renters of their daughter. 756 F.2d at 1243.
The court expressed doubt that Texas law would support a claim of a homestead right in a
grantor who fraudulently conveyed property to another since the latter would hold title to
the property against all except the defrauded creditor. Id. In Roland, the Fifth Circuit held
that the Service could attach property purchased by a delinquent taxpayer in the name of
the taxpayer's son. The court determined the conveyance to the son was in fraud of the
Service and that the son was not a purchaser for value. 838 F.2d at 1403. The court stated
that if property is conveyed to others with the intent to defraud a particular creditor, the
creditor can reach the property. Id. The court noted that the transfer was without consider·
ation and that it left the taxpayer unable to pay his debts. Id.

134 As a general rule, a person who was not a creditor at the time of the transfer is not
protected by statutes regarding fraudulent conveyances. However, a transfer is void as to a
subsequent creditor if the transfer was made with a fraudulent intent at the time of the
transfer to evade future liabilities to a subsequent creditor. See Chapman, 756 F.2d 1237,
1241; Hollins v. Rapid Transit Lines, Inc., 440 S.W.2d 57, 59 (Tex. 1969).

13. The levy can be served on any person in possession of property of the taxpayer. See
Wolfe v. United States, 798 F.2d 1241 (9th Cir. 1986), cert. denied, 482 U.S. 927 (1987). In
Wolfe, the court held that a sole shareholder's interest in a license with the Interstate Com.
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The list of exempt property for federal tax purposes is more lim
ited than that under most state law. For example, an individual's
homestead is not exempt from levy by the Service if the district
director approves a levy on the property or determines that collec
tion of the tax liability is in jeopardy.136 Further, section 6331(d)
specifically provides that levy may be made upon the salary or
wages of a person who has an unpaid tax after the Service has noti
fied the person in writing of its intention to make such a levy.IS7
Accrued salary or wages of an employee of the United States may

merce Commission was an interest in property and was subject to levy through the alter ego
theory based upon a tax assessment against the corporation. Id. at 1245.

Although the federal tax lien covers all property belonging to the delinquent taxpayer, §
6334 of the Code exempts the following property from levy by the Service: (1) wearing ap
parel and school books necessary for the taxpayer or for a member of the taxpayer's family;
(2) fuel, furniture, and personal effects including livestock and poultry for a taxpayer who is
the head of a family, but not in excess of $1,650 in value; (3) books and tools necessary for
the trade, business, or profession of the taxpayer not in excess of $1,100 in value; (4) unem
ployment benefits; (5) undelivered mail; (6) annuity and pension payments under the Rail
road Retirement Act, or from the armed forces; (7) workmen's compensation; (8) an amount
required by a court judgment to be paid for the support of the taxpayer's minor children;
(9) public assistance payments, aid to dependent children, supplemental security income for
the aged, blind, and disabled, and state and local welfare assistance payments; (10) salary,
wages, or other income up to the equivalent of the annual amount equal to the taxpayer's
standard deduction plus his total deduction for personal exemptions for the tax year. A
taxpayer's residence is exempt unless the district director determines that collection of the
tax liability is in jeopardy or approves in writing a levy on the residence. See I.R.C. §§
6334(a)(13) and (e). The Service may not levy on property wherein the fair market value of
the property is less than the expenses of levy and sale. See I.R.C. § 6331(0.

..8 See I.R.C. §§ 6334(a)(13) and (e).
m See I.R.C. § 6331(d). The Service must first give the individual notice in person or by

a written notice left at the individual's dwelling or place of business or sent by certified or
registered mail to the person's last known address, no less than 30 days before the day of
the levy. Id.

The 1988 Taxpayer Bill of Rights requires that the notice given a taxpayer prior to the
Service levy on the taxpayer's salary must include a brief statement which sets forth in
simple and nontechnical terms: (1) the provisions relating to levy and sale of property; (2)
the procedures applicable to the levy and sale of property; (3) the administrative appeals
available to the taxpayer with respect to levy and sale and the procedures relating to the
appeal; (4) the alternatives available to taxpayers that could prevent levy on the property
(including installment agreements as set out in § 6159 of the Code); (5) the provisions relat
ing to redemption of property and release of liens on property; and (6) the procedures appli
cable to the redemption of property and the release of a lien on property. I.R.C. §
6331(d)(4).

However, the requirements for notice are waived if collection of a tax liability is in jeop
ardy. I.R.C. § 6331(d)(3).

The levy on salary or wages is continuous from the date of the levy until the tax liability
is satisfied or becomes unenforceable by lapse of time. I.R.C. § 6331(e).
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be levied upon by the Service.13s

Section 6331 of the Code provides that a tax lien attaches to
"property" or "rights to property" belonging to the taxpayer. The
term "property" draws its content from state law.139 Still, while the
definition of property is left to state law, the consequences that
attach to those interests is a matter of federallaw. uo No provision
of a state law may exempt any property from levy for the collec
tion of federal taxes owed the United States. l41 Thus, the Service
can foreclose on a homestead even though one spouse was not lia
ble for the tax.142 Further, a levy on one-half of a spouse's earnings

138 See LR.C. § 6331(a). In United States v. Sims, 359 U.S. 108 (1959), the Supreme Court
held that a state employee's accrued salary in the custody of the state auditor was subject to
levy. Id. at 113.

138 See Old Orchard Bank & Trust v. Rodriguez, 654 F. Supp. 108, 109 (N.D. Ill. 1987).
..0 See United States v. Rodgers, 461 U.S. 677, 683 (1983). See also Aquilino v. United

States, 363 U.S. 509, 514 (1960)(once a tax lien has attached to a taxpayer's state-created
interests, "we enter the province of federal law, which determines the priority of competing
liens asserted against the taxpayer's property or rights to property") .

... See United States v. Hoffman, 643 F. Supp. 346, 349 (E.D. Wis. 1986).

... See Rodgers, 461 U.S. 677 (1983). The Rodgers case is subject to the 1988 Amendment
to § 6334 of the Code which provides that a homestead is exempt from levy unless the
collection of the tax liability is in jeopardy or the district director approves the levy in
writing. See LR.C. §§ 6334(a)(13) and (e) (as amend~d in 1988).

In Rodgers, the Supreme Court held that the innocent spouse must be compensated for
her interest. While the method of distributing the proceeds from the sale of the homestead
to satisfy the tax lien of the husband was not before the Supreme Court, the Court in dic
tum suggested a method for valuing the homestead interest of the innocent spouse. 461 U.S.
at 698. According to the Court, a homestead estate is the economic equivalent of a life es
tate; the Court then assumed that an 8% discount rate in a standard statutory or commer
cial table would be appropriate for valuing a life estate. Id. Given these assumptions, a
homestead estate interest of spouses aged thirty, fifty, and seventy years, would be 97%,
89%, and 64%, respectively, of the proceeds of the sale of the homestead. Id. Mortality
tables value a life estate for a person with a long enough life expectancy as virtually 100% of
the estate. Life factors for life estates of beneficiaries up to 22 years of age are over 90% of
the value of the estate. See 26 C.F.R. § 20.2031-10 (1989).

The Fifth Circuit was faced with the problem of valuing a homestead interest in Harris v.
United States, 764 F.2d 1126 (5th Cir. 1985). Although it adopted the method set out in
Rodgers, it pointed out that the Supreme Court in Rodgers assumed that only one person, a
surviving or remaining spouse, held the homestead interest in the property. Id. at 1130.
According to the Fifth Circuit, the existence of another homestead interest would signifi
cantly decrease the percentage interest of the nondebtor spouse. Id. Consequently, in
United States v. Molina, 764 F.2d 1132 (5th Cir. 1985), the Fifth Circuit ruled that a home
stead estate owned by a husband/wife must be valued by using tables that account for the
fact that the property is subject to concurrent use by two people. Id. at 1133.

The requisite factors for valuing the homestead interests can be found in Treasury Publi
cation 723A, Actuarial Values II: Factors at 6 Percent Involving One and Two Lives (1971).
While these tables have not attained the force of law, their use has been resorted to by
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to pay a tax debt of the other spouse is valid if the state's commu
nity property laws give a spouse a property interest in the other's
earnings. 143

The Service can levy on bank accounts with more than one
owner when the delinquent taxpayer has an unlimited right to
withdraw all funds without notice to the co-depositors. IH The Ser
vice is not required to limit its levy to the extent of the delinquent
taxpayer's interest. It can levy on the delinquent taxpayer's right
under state law to require the bank to pay over to the taxpayer the
entire account.14li The co-depositors may then be forced to initiate
a civil action against the United States in a district court of the
United States to reacquire their property.146

The Service may enforce its levies on depositors' bank balances
for assessed unpaid taxes even though state law gives a bank a
right to set-off its debt against the depositors' accounts. 147 An

courts for many years for the purpose of determining the present value of future contingent
interests in property. See Simpson v. United States, 252 U.S. 547, 550 (1920).

"3 See Hollingshead v. United States, 85-2 U.S.T.C. (CCH) ~ 9772 (N.D. Tex. 1985). In
Hollingshead, the court held that one-half of a wife's earned real estate commissions were
subject to levy to pay her husband's tax liability because Texas community property laws
gave her husband a property interest in one-half her earnings; one-half of her commissions
was considered "property belonging to a taxpayer" under § 6321 of the Code. The court also
held that the government was not required to give the wife 10 days notice of the levy as
provided for in § 6331 of the Code (now 30 days as a result of amendments by the 1988 Tax
Act) because she was not the taxpayer. Id. at 90,119. Further, the Service was not levying on
her half of the property. Id. See also Warren v. Warren, 83-1 U.S.T.C. (CCH) ~ 9357 (E.D.
Okla. 1983). In Warren, the court held that a tax levy did not entitle the Service to the fire
insurance proceeds on a home previously conveyed without fraudulent intent to a nondelin
quent spouse.

,.. See United States v. Nat'l Bank of Commerce, 472 U.S. 713 (1985). The Court held
that a levy on the bank account of three individuals as co-owners was valid even though
only one of the joint depositors was liable for federal taxes. Id. at 723.

'" Id. Pursuant to the 1988 Taxpayer Bill of Rights, banks will no longer surrender bank
accounts to the Service immediately upon levy. A bank must now wait 21 days after service
of levy to surrender any deposits garnished by the Service. This will provide taxpayers an
opportunity to notify the Service of errors with respect to the garnished accounts. See I.R.C.
§ 6332(c). Whether the provision will afford any actual relief is questionable, since the Ser
vice may seize the funds after the 21 days.

,.. See I.R.C. § 7426. See also infra notes 192-199 and accompanying text. Administrative
review may be available pursuant to § 6343(b) of the Code. In Nat'[ Bank of Commerce, the
Supreme Court stated that ownership disputes can be resolved in a post-seizure administra
tive or judicial proceeding. 472 U.S. at 731.

,.7 See United States v. Cache Valley Bank, 866 F.2d 1242, 1245 (10th Cir. 1989); United
States v. Central Bank of Denver, 843 F.2d 1300, 1310 (10th Cir. 1988); Peoples Nat'l Bank
of Washington v. United States, 777 F.2d 459, 462 (9th Cir. 1985). In United States v. Bell
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unexercised right of set-off, without some form of security agree
ment, does not defeat a tax lien.u8 Still a bank's right to set-off
will be superior to a levy by the Service even though the bank had
not exercised the right, if the taxpayer has pledged his bank ac
count as security for a bank loan.149

The Service may levy on trust proceeds due an income benefi
ciary of a spendthrift trust.1llO A taxpayer's beneficiary interest is
"property" or a "right to property" so that the trustee of a spend-

Credit Union, 860 F.2d 365 (10th Cir. 1988), the court stated that a taxpayer's share of
accounts in credit unions is subject to levy. Although the credit union had a lien and a right
of set-off on members' shares to the extent of any amount owed the credit union, the union
had not exercised its right of set-off. Id. at 369. The court held the credit union's right was
contingent or inchoate. Id. at 371. State law did not provide for a security interest in the
taxpayer's account; thus, the tax lien had priority.

14. See Central Bank of Denver, 843 F.2d at 1310; Peoples Nat'l Bank, 777 F.2d at 462.
In Peoples Nat'l Bank, the court noted that under state law the depositor retained an at
tachable property interest in the account, and, because the bank did not act to exercise its
right prior to notice from the Service, the account was subject to levy. 777 F.2d at 462. The
court reasoned that a transfer of an indispensable instrument, such as a passbook, would
have given the bank control of the account and, thus, a common-law pledge would have
occurred. In Cache Valley Bank, the court determined that the depositor's right to with
draw funds from an account in which a bank has a right of set-off is a chose in action; a
chose in action is property. 866 F.2d at 1244. The court also held that when the bank took
money deposited by a delinquent taxpayer after the Service had levied on the bank account
when there were no funds in the account, the bank took the money subject to the Service's
lien. Id. at 1245. Even though a levy is applicable only to funds on account at the time of
the levy, the Service's lien was still effective as to funds later deposited by the delinquent
taxpayer. Id.

14. See Pittsburgh Nat'l Bank v. United States, 657 F.2d 36, 40 (3d Cir. 1981). The ques
tion of whether a depositor's account, which is subject to a bank's right to set-off can be
levied upon by the Service to pay a tax liability of the depositor is resolved by a determina
tion of whether the depositor has an attachable property interest under state law. In Pitts
burgh Nat'l Bank, the court noted that under state law, the taxpayer-depositor had no
property on which the Service's levy could attach when the amount of the bank loan ex
ceeded the taxpayer's deposits. Id. at 40. In Central Bank of Denver, the court stated that
to prevail against a tax lien, a bank must demonstrate that its perfected security interest
has become protected under local law against subsequent judgment liens arising out of un
secured obligations and that the lien arising from the security was choate at the time the
Service filed its tax lien. 843 F.2d at 1307. To meet federal requirements for choateness, a
bank must demonstrate an obvious decision to exercise its set-off right. Generally, the exer
cise of a set-off right requires three steps: (1) a decision to exercise the right, (2) some action
that accomplishes a set-off, and (3) some record that evidences the right of set-off has been
exercised. Id.

1&. See Howard, Jr. v. United States, 566 S.W.2d 521 (Tenn. 1978), in which the court
held that the beneficiary had a property interest that was subject to levy. The court further
held that although the trust property was exempt under state law, it was not exempt under
federal law. Id. at 525.
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thrift trust is in possession of an attachable interest under section
6321 of the Code. liB

The cash loan value of a life insurance contract is subject to
levy.11l2 Although the tax lien applies to the cash loan value and not
the surrender value153 if the insured has control over the cash sur
render value and can change beneficiaries, the Service can levy on
the cash surrender value of a life insurance policy. I 114

2. Enforceability of Tax Liens Against Third Parties

Section 6332 of the Code requires that a third party who has
possession of property of a delinquent taxpayer that is subject to
levy surrender such property to the Service upon demand. If the
third party refuses to do so, the third party will become individu
ally liable to the United States for an amount equal to the value of
the property not surrendered.155 In addition, a penalty equal to 50
percent of the value of the property can be imposed on the third
party.156 A third party in possession of property of a delinquent

151 See LaSalle Nat'l Bank v. United States, 636 F. Supp. 874, 876 (N.D. Ill. 1983).
"2 See United States v. Prudential Ins. Co. of America, 461 F.2d 208, 209 (5th Cir. 1971).
••• See United States v. Equitable Life Assurance Co., 584 F.2d 974 (2d Cir. 1978) (pub-

lished without an opinion).
... See United States v. Metropolitan Life Insurance Co., 256 F.2d 17, 21-22 (4th Cir.

1958). See also Bottom v. United States, 636 F.2d 1216 (5th Cir. 1980) (published without
an opinion)(Held that a settlement fund payable to a taxpayer for personal injuries sus
tained in an automobile accident was subject to levy by the Service. The court stated that
only the federal exemption statute can exempt property from a federal levy.).

••• See LR.C. § 6332(d)(1). A bank must wait 21 days after service of levy to surrender
any deposits levied upon by the Service. See LR.C. § 6332(c).

... See LR.C. § 6332(d)(2). In United States v. Central Comm. for Conscientious Objec
tors, 78-2 U.S.T.C. (CCH) ~ 9524 (E.D. Penn. 1978), the court found an employer was liable
for the amount of the tax lien, the interest and a penalty of 50% of the tax recoverable
under the levy for refusing to comply with a notice of levy and a final demand to surrender
the future wages of a delinquent taxpayer-employee. In United States v. Bell Credit Union,
860 F.2d 365, 372 (10th Cir. 1988), a credit union was held liable for the 50% penalty for
refusing to surrender a delinquent taxpayer's share of accounts in the credit union. The
credit union contended that it had a right of set-off in the accounts for amounts owed the
credit union. The court noted that a person holding property subject to a levy by the Ser
vice follows a perilous path when that person refuses to surrender the property based upon
a contention that the person has a superior lien. The court stated that the result of forcing
the Service to litigate may be the imposition of the 50% penalty. Id. Section 6332(d)(2) of
the Code provides that the penalty is applicable if the person refuses to surrender the prop
erty "without reasonable cause." The court held that "reasonable cause" for failing to honor
a levy does not include a clearly erroneous view of the law adhered to after an investigation
should have disclosed the error. 860 F.2d at 372.
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taxpayer is protected from liability to the delinquent taxpayer for
surrender of the property to the Service.m

a. Transferee Liability

A transferee of property subject to a tax lien will be liable for
the tax liability in the same manner as the taxpayer.11l8 Section
6901 of the Code provides that the tax liability may be assessed,
paid and collected in the same manner and subject to the same
provisions and limitations as from the transferor. lll9 Under section
6901(c)(1) of the Code, the period of limitations for assessment of
such liability of a transferee is one year after the expiration of the
period of limitation for assessment against the transferor. Pursu
ant to section 742l(b)(1) of the Code, a transferee is not authorized
to bring suit to restrain the assessment or collection of a tax based
upon transferee liability.

A transferee's liability is secondary; the transferor must be liable
for federal taxes at the time of the transfer and at the time the

In State Bank of Fraser v. United States, 861 F.2d 954 (6th Cir. 1988), the court held that
a claim of a priority interest is not a proper defense to a levy enforcement suit. The court
stated that such a defense is raised in a wrongful levy action. Id. at 961-62. See also infra
notes 192-199 and accompanying text. The cou.rt determined that a bank did not have rea
sonable cause for failing to honor a levy on a depositor's bank account and imposed the 50%
penalty. Fraser, 861 F.2d at 962.

'.7 IRC. § 6332(e). In Schiff v. Simon & Schuster, Inc., 780 F.2d 210 (2d Cir. 1985), the
court upheld a third-party's compliance with a levy on an author's share of royalties from
sales of a book against a civil suit by the delinquent taxpayer. The publisher had complied
with the levy and had paid the royalties to the federal government. The author of the book,
the delinquent taxpayer, then sued the publisher. The court held that the third party's
compliance with the levy was valid. Id. at 211-12.

I •• I.R.C. § 6901. See Commissioner v. Stern, 357 U.S. 39, 42 (1958) (held that a benefi
ciary of a life insurance policy was not a transferee under state law and would not be liable
for tax liability of the insured).

Treasury Regulation § 301.6901-1(b) provides that a transferee includes the following: a
distributee of a decedent's estate, the shareholder of a dissolved corporation, the assignee or
donee of an insolvent taxpayer, a successor corporation, ~ party to a tax-free reorganization
under § 368 of the Code, and donees of property. Treas. Reg. § 301.6901-l(b).

10. In Priv. Ltr. Rul. 8,041,033 (July 1, 1980), the Service determined that it could levy on
the assets of a nonprofit corporation that had bought all of the stock of a corporation which
was later liquidated. The nonprofit corporation became liable as a transferee for the tax
liabilities of the old company even though its funds were solicited for charitable purposes.
The Service noted that the transferor had sufficient assets to cover the taxes when it liqui
dated. Under the trust fund doctrine, corporate property is impressed with a trust for the
benefit of the transferor's creditors; thus, the transferee nonprofit corporation was liable for
the tax.
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Service asserts transferee liability for the transferee to be liable.160
However, the tax liability need not have been assessed at the time
of the transfer,161

b. Priority of Tax Liens

The priority of federal tax liens is governed by the Federal Tax
Lien Actl62 which recognizes that the first in time has first prior
ity.163 Tax liens are superior to inchoate liens;164 thus, to have pri-

. ,.0 See Phillips-James Corp. v. Parmley, 302 U.S. 233, 236-37 (1937).
,., Yagoda v. Commissioner, 39 T.C. 170, 184 (1962), aff'd 331 F.2d 485 (2d Cir. 1964),

cert. denied, 379 U.S. 842 (1964). In Wolfe v. United States, 798 F.2d 1241 (9th Cir. 1986),
cert. denied, 482 U.S. 927 (1987), the Ninth Circuit held that the Service properly levied
against the personal assets of the sole shareholder of a corporation to satisfy corporate em
ployment and excise tax liabilities. Id. at 1245. Since the shareholder's corporation and his
sole proprietorship were operated as a single instrumentality, the court concluded that the
shareholder was the alter ego of his business. Id. at 1244. Further, in ECD Systems Inc. v.
United States, 85-1 U.S.T.C. (CCH) II 9223 (D. Colo. 1985), the court held that a levy
against the assets of another company was proper even though the second company had a
technically separate legal existence with different incorporators, shareholders, officers and
directors. The second company was held to be the alter ego of the former company. The sole
shareholder of the first company had transferred his management skills, marketing ability
and loyal clientele to the second company which had been created to carryon the same
business at the same office space and with the same customers and employees. The creation
of the second company was held to be a sham as the court determined it was created with
the purpose of causing tax liabilities of the first company to become uncollectible. Id. at
87,443-44.

,., I.R.C. § 6323. Act of November 2,1966, Pub. L. No. 89-719, 80 Stat. 1125, reprinted in
1966 U.S. Code Congo & Admin. News 3722, 3748. The Federal Tax Lien Act was in part an
attempt to conform the lien provisions of the Code to the concepts set out in the Uniform
Commercial Code. See S. Rep. No. 1708, 89th Cong, 2d Sess. 1, reprinted in 1966 U.S. Code
Congo & Admin. News 3722. Many of the definitions set forth in § 6323 were taken from the
provisions of Article 9 of the Uniform Commercial Code.

,•• A federal tax lien attaches when an assessment is made and takes priority over liens
attaching subsequent to assessment. There is an exception for purchasers, holders of secur
ity interests, mechanic's lienors, and judgment lien creditors. In these situations, the tax lien
has priority when the Service has filed notice of the tax lien with the proper authority. See
I.R.C. § 6323(a). Section 6323(b) provides that certain enumerated interests are protected
even though notice of a federal tax lien has been filed. These include certain purchasers of
securities and holders of security interests; certain purchases of motor vehicles and personal
property purchased at retail, in a casual sale or subject to a possessory lien; real property
taxes and special assessment liens; mechanic's liens on residential property for certain re
pairs and improvements up to $1,000; certain attorneys' liens; certain insurance contracts;
and some passbook loans. See § 6323(b) for the requirements which give such liens super
priority status.

,•• A lien created by state law must be perfected to have priority over a federal tax lien.
"Only choate state-created liens take priority over later federal tax liens." United States V.

Central Bank of Denver, 843 F.2d 1300, 1307 (10th Cir. 1988).
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ority over a federal tax lien, a competing lien must have become
choate, i.e., it must be identified as to the lienor, the amount of the
lien and the property subject to the lien.16

&

The general rule that the first secured choate lien in time has
priority has an important exception with respect to a federal tax
lien. If the Service is not given proper notice of a foreclosure sale
as required under section 7425(b) of the Code, a federal tax lien on
the property follows the property into the hands of a third party
purchaser.166

"A tax lien of the United States ... may be discharged or
divested under local law only in the manner prescribed in Section
2410 of Title 28 of the United States Code or in the manner pre
scribed in section 7425 of the Code."167 Pursuant to section 7425 of
the Code, when property is subject to a tax lien and the lien has
been filed of record for at least 30 days, the United States must be

'6. See United States v. Equitable Life Assurance Soc'y, 384 U.S. 323, 327-28 (1966). In
United States v. Sec. Trust & Sav. Bank, 340 U.S. 47 (1950), the Supreme Court held that a
tax lien had priority over an inchoate attachment lien that had not ripened into judgment at
the time the federal lien was filed. Id. at 51. Further, in Commonwealth Nat'l Bank v.
United States, 573 F. Supp. 881 (N.D. Tex. 1983), the court held that the Service could
satisfy a lien for joint taxes by an administrative sale of a homestead despite an earlier
nonjudicial sale by a bank under the terms of its deed of trust. Because the deed was not
signed by the wife, it was not valid under the state's homestead laws. The court held that a
later divorce could not validate the deed of trust; thus, the federal tax lien had priority. Id.
at 883-84.

'66 See Myers v. United States, 647 F.2d 591 (5th Cir. 1981) in which the court held that a
levy by the Service on property sold at a sheriffs sale was valid even though the Service
held only a junior lien on the property. All other liens on the property were discharged by
the sheriffs sale, but because the parties did not comply with the notice requirements of §
7425 of the Code, the federal tax lien was not discharged. Id. at 601.

In Simon v. United States, 756 F.2d 696 (9th Cir. 1985), property was sold by a county tax
collector to pay property taxes; however, the Service was not given written notice by the
county tax collector of the impending sale. The court held that the effect of not giving the
notice was that the purchasers acquired the property subject to the former owner's federal
tax liens. Had proper notice been given the Service, the federal tax lien would have been
discharged as it was junior to the lien held by the county for unpaid property taxes. Id. at
697-98.

The startling decisions in Myers and Simon were a result of a failure to comply with the
notice requirements of § 7425 of the Code.

'67 Treas. Reg. § 301.7425-1(a). Pursuant to 28 U.S.C. § 2410, the United States may be
named a party in any suit to quiet title or to foreclose a mortgage on property on which the
United States has a tax lien. If a suit is filed under § 2410 of Title 28 or if a judicial or
nonjudicial sale regarding property on which the United States has a tax lien is contem
plated, § 7425 of the Code becomes applicable. For further discussion of 28 U.S.C. § 2410,
see infra note 190.
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made a party to any civil action or suit by a third-party creditor.
In the case of a nonjudicial sale, the Service must be given proper
notice of the sale. Failure to give proper notice to the Service of a
nonjudicial sale, or the failure to join the United States in a civil
suit, causes any sale or judgment to be ineffective as to the tax
lien.168 If notice of a tax lien has not been filed of record, section
7425 of the Code provides that the tax lien will be discharged by
the state proceedings if local law so provides.169

Example: A, the first mortgagee of an apartment building com
menced a foreclosure action on the mortgage prior to the time that
notice of a federal tax lien on the building had been filed. Under
state law, junior liens on real property are discharged by a judicial
sale pursuant to a judgment in a foreclosure action. Because the
federal tax lien on the building was not on record, it will be dis
charged by the judicial sale.no On the other hand, if the tax lien
had been filed of record for at least 30 days, the lien would not
have been affected by the foreclosure action, and the Service could
levy upon the property after the sale even though the tax lien was
a junior lien. l7l

,•• See I.R.C. § 7425; Treas. Reg. §§ 301.7425-1(c)(2) and 301.7425-2. The lien will be
unaffected by any foreclosure proceedings and will follow the property into the hands of the
purchaser.

••• See Treas. Reg. § 301.7425-l(c)(3).
• 70 See Treas. Reg. § 301.7425-1(c)(3)(ii), example (1).
171 See Simon, 756 F.2d 696; Myers, 647 F.2d 591. In Simon, the court held that the

failure of an agent of the Service to inform a buyer of property at a foreclosure sale that
written notice of the sale had not been given the Service, resulting in the tax lien not being
discharged, did not estop the Service from asserting its lien. The court held that the agent
had acted reasonably in assuming that buyers knew of the notice requirement. 756 F.2d at
698. In Southern Bank of Lauderdale County v. Internal Revenue Service, 770 F.2d 1001
(11th Cir. 1985), reh'g denied, 779 F.2d 60, cert. denied sub nom. Mid States Homes, Inc. v.
United States, 476 U.S. 1169 (1986), the Eleventh Circuit Court of Appeals held, as did the
Fifth Circuit in Myers and the Ninth Circuit in Simon, that a mortgage foreclosure elevated
federal tax liens from junior status when no notice of the foreclosure sale was given the
Service pursuant to § 7425(b) of the Code. .Id. at 1009. In Southern Bank of Lauderdale
County, two banks had conducted nonjudicial foreclosure sales on defaulted mortgages and
had purchased the property at the sales. Id. at 1002-03. The court held that a later second
nonjudicial sale by one of the banks, in which notice was given the Service, would not cor
rect the problem. Id. at 1007. The property remained subject to the tax lien. Id. at 1010. But
see First American Title Ins. Co. v. United States, 848 F.2d 969 (9th Cir. 1988), in which the
first mortgagee foreclosed on property without notifying the Service. The Service had junior
liens on the property. Id. at 970. The court determined that failure to notify the Service
caused the tax liens to remain on the property but that the first mortgagee retained its first
lien. Id. at 974. The court's decision was based upon the fact that there is an exception to
the merger law in California. In California, a mortgagee's lesser interest (the lien) does not
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Procedures for giving proper notice to the Service of a nonjudicial
sale are set out in the regulations.172

necessarily merge into its greater interest (the fee interest) upon a foreclosure. The court
commented that in Mid States Homes, the court applied the Alabama rule of merger. In
California, there is an equitable exception to the merger rule. Id. at 971. The court re
manded the case stating that if the first mortgagee (the purchaser at the foreclosure) could
meet the condition for equitable relief, its lien would survive the foreclosure and have prior
ity. Id. at 973-74.

See United States v. Polk, 822 F.2d 871 (9th Cir. 1987), in which the court, applying
Arizona law regarding the merger rule, held that a junior federal tax lien was elevated to
senior status when notice was not given the Service of a nonjudicial sale even though the
lien was filed under the name of "Roy Bruce Polk" rather than "Bruce Polk." Id. at 872-75.
When the mortgagees of the property conducted title searches, they ordered searches under
the name by which Polk was commonly known, "Bruce Polk." None of their searches re
vealed the federal tax lien. Id. at 872. The court held that the federal tax lien survived the
foreclosure sale and the Service could foreclose on the property purchased by the mortga
gees. Id. at 874-75. Further, the foreclosing mortgagees would not be entitled to payment for
improvements they made on the property before the Service foreclosed on its lien. Id. at
875-76. Section 6323(f)(4) of the Code, enacted after the Service filed its notice of lien on
Polk's property, provides that if state law required that the fact of filing of a deed be re
corded in a public index in such a manner that a reasonable inspection of the index would
reveal the existence of the deed, and there is maintained an adequate system for the public
indexing of federal tax liens, then the notice of lien is not properly filed unless a reasonable
inspection of the index would reveal the existence of the lien.

In Kivel v. United States, 878 F.2d 301 (9th Cir. 1989), the court ruled that federal tax
liens were valid as against a purchaser of property from a trustee which purchased it at a
foreclosure sale even though the tax lien was filed against "Bobbie Morgan" and title to the
property had earlier been held by "Bobbie Morgan Lane." The court determined that a
"reasonable" inspection of the index and chain of title would have revealed the existence of
the liens. Id. at 304-05.

In Nat'l Cent. Bank v. United States, 78-2 U.S.T.C. (CCH) ~ 9544 (M.D. Pa. 1977), the
court held that even though the United States had actual notice of a sheriffs sale, because
written notice, as required under § 7425(b) of the Code, was not given, the tax lien was not
extinguished. Id. at 85,693. In Baldwin County Sav. & Loan Ass'n v. United States, 81-2
U.S.T.C. (CCH) ~ 9619 (S.D. Ala. 1981), the court held that the Service was permitted to
foreclose its tax lien by a public sale of realty that was no longer owned by the taxpayer in
the event the new owner did not satisfy the tax lien by direct payment to the Service. Id. at
88,066. A delinquent taxpayer's mortgagee had foreclosed on realty encumbered by a junior
tax lien without giving notice to the Service under § 7425(b) of the Code. Id. at 88,063. The
court held that the foreclosure extinguished all junior liens except for that of the Service. Its
lien was promoted to senior status because of the lack of notice. Id. at 88,064-65.

See also Little v. United States, 704 F.2d 1100, 1107-08 (9th Cir. 1983) (held that title
acquired by the Service through a properly recorded redemption was not disturbed by a
later foreclosure and sale when the Service was not given proper notice).

17' Treas. Reg. § 301.7425-3. Notice of a nonjudicial sale must be given in writing by
registered or certified mail or by personal service not less than 25 days prior to the date of
any foreclosure or similar procedure, to the district director (marked for the attention of the
Chief, Special Procedures Staff) for the Internal Revenue District in which the sale is to be
conducted. See Treas. Reg. § 301.7425-3(a). (Notice of sale is not effective if it is given to a
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Prior to the enactment of section 7425 of the Code, the Supreme

district director other than the district director of the Internal Revenue District in which
the sale is to be conducted.) If the sale is postponed to a later time or date, the seller of the
property is required to give notice of the postponement to the district director in the same
manner as is required under local law with respect to other secured creditors. As set out in
Regulation 301.7425-3(d)(I), the notice of sale must contain the following information:

(1) The name and address of the person submitting the notice of sale.
(2) A copy of each Notice of Federal Tax Lien (Form 668) affecting the property to
be sold, or the following information as shown on each such Notice of Federal Tax
Lien:
(a) the Internal Revenue District named thereon,
(b) the name and address of the taxpayer, and
(c) the date and place of filing the notice.
(3) With respect to the property to be sold, the following information:
(a) a detailed description, including location of the property affected by the notice,
and, in case of real property, the street address, city and state and the legal descrip
tion contained in the title or deed to the property and, if available, a copy of the
abstract of title,
(b) the date, time, place, and terms of the proposed sale of the property, and
(c) in the case of perishable property, the reasons why the property is believed to be
perishable.
(4) The approximate amount of the principal obligation, including interest, secured
by the lien sought to be enforced and a description of the other expenses (such as
legal expenses, selling costs, etc.) which may be charged against the sales proceeds.

Treas. Reg. § 301.7425-3(d)(I). Procedures to be followed in giving the Service notice in
foreclosure proceedings when the Service is a junior lienholder are also set out in Rev. Proc.
67-25, 1967-1 C.B. 626.

A notice that does not contain the information described above is considered to be inade
quate by the district director. If the district director determines that the notice is inade
quate, the director will give written notification of the items of information that are inade
quate to the person who submitted the notice. A notice complying with the above
requirements must be given not less than 25 days prior to the sale. A district director may,
in the director's discretion, consent to the sale of the property free of the lien or title of the
United States even though notice of the sale is given less than 25 days prior to the sale. If a
person who submitted a timely notice which included his name and address, does not re
ceive written notification from the district director that the notice is inadequate more than
5 days prior to the date of the sale, the notice is considered to be adequate. Treas. Reg. §
301.7425-3(d)(2).

A notice of sale should be submitted in duplicate to the district director with a written
request that receipt of the notice be acknowledged and returned to the person giving the
notice. Such a request will be honored by the district director, who will indicate the date
and time of receipt of the notice. Treas. Reg. § 301.7425-3(d)(3).

A person interested in purchasing property sold through judicial proceedings or a nonjudi
cial sale may request information from the district director as to whether an adequate notice
of sale was given. The Service is authorized to release this information. The written request
for such information should clearly describe the property sold or to be sold, the applicable
notice of lien, the reasons for requesting the information, and the name and address of the
person making the request. Treas. Reg. § 301.7425-3(d)(4).

The district director may redeem realty sold at a nonjudicial sale even though it was sold
to satisfy a lien having priority over the federal tax lien if it does so within 120 days from
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Court had considered the issue of whether a junior tax lien would
be extinguished by state proceedings to which the United States
was not a party when it was not required to be made a party under
state law. The Supreme Court, in United States v. Brosnan,173 rec
ognized that because federal tax liens were wholly creatures of fed
eral statute, matters directly affecting the nature or operation of
such liens were federal questions. Nonetheless, the Court deter
mined that state law governing divestiture of federal tax liens
would be adopted as federal law except to the extent that Congress
had entered the field. 174 Although the Court was aware that the
status of the United States as an indispensable party to a judicial
proceeding cannot depend upon state law, it ruled that until Con
gress otherwise determined, state law should be effective to divest
government junior liens.17ll In his dissent in Brosnan, Justice Clark
commented that if the Court insisted state law should be made
applicable in trustees' sales or through judicial process, it should at
least include a rule that tax liens of the United States cannot be
extinguished in such state proceedings, i.e., trustee's sale or
through judicial process, without giving the United States no
ticepa The dissenting Justice expressed concern that without such

the date of the sale. See LR.C. § 7425(d). The Service has this right only if it had a right to
notice of the sale. Treas. Reg. § 301.7425-4(a)(3). In Delta Sav. & Loan Ass'n v. Internal
Revenue Service, 847 F.2d 248 (5th Cir. 1988), the court held that the redemption amount is
the amount the mortgagee paid at the foreclosure sale and not the entire amount of the
underlying debt. The mortgagee purchased the property at the foreclosure by crediting the
taxpayer $50,667 on a debt of $85,312.52. The Service had a junior lien on the property and
redeemed the property by paying the mortgagee-purchaser $51,660.21; the $50,667 plus in
terest. The mortgagee-purchaser contended that the Service was required to pay the full
amount of the underlying debt. Id. at 249. The court agreed with the Service. It determined
that creditors should not be encouraged to bid a below-market price and then sell the prop
erty at a substantial profit - knowing that the Service would be required to pay the full
amount of the debt - while it could also pursue a deficiency against the debtor. Id. at 251.

For the proper procedure to follow in requesting reimbursement from the government for
payments made to a senior lienholder that was superior to the lien foreclosed when the
Service elects to exercise its right of redemption, see Treas. Reg. § 301.7425-4(b)(4). The
Regulations provide that unless a request for reimbursement is timely submitted, 15 days
after notice is sent to the p'urchaser of his right of reimbursement, no amount will be paid
the purchaser for payments made to the senior lienholder. Still in Little v. United States,
794 F.2d 484 (9th Cir. 1986), the court held that the government's title is nonetheless en
cumbered by the first deed of trust until it reimburses the purchaser. Id. at 489.

173 363 U.S. 237 (1960).
174 Id. at 241.
170 Id. at 252.
178 Id. at 261.
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notice the public treasury would not be protected considering the
millions of tax transactions and the thousands of trustees' sales oc
curring each day. 177

After the decision in Brosnan, Congress became concerned that
a junior federal tax lien could be extinguished by state law in cer
tain state proceedings without the United States either being made
a party to the proceeding or having any actual notice. This concern
led Congress to pass the Federal Tax Lien Act. 178 The framers of
the Tax Lien Act noted that there appeared to be no reason why
timely notice of such state proceedings should not be given to the
government when notice of its tax lien was on file. 179 According to
the framers of the Act, the requirement of notice would give the
government an opportunity to review its position and determine its
appropriate action without placing an undue burden on a foreclos
ing creditor.18o Thus, section 7425, added to the Code by the Fed
eral Tax Lien Act, provided the requirement that the government
be made a party in a plenary proceeding in order to discharge a
federal tax lien. As noted in the legislative history of the act, if
notice is not given the government in a nonjudicial sale, or the gov
ernment is not joined as a party in a court proceeding, a federal
tax lien on property sold at such proceedings continues into the
hands of the purchaser.181

Forfeitures of land contracts were made subject to the notifica
tion requirements of section 7425 of the Code by the 1986 Tax Re
form Act. 182 Some courts have held that a federal tax lien is valid

177 Id.

178 See supra note 162 and accompanying text.
17. See S. Rep. No. 1708, 89th Cong., 2d Sess. 1, reprinted in 1966 U.S. Code Congo &

Admin. News 3722, 3748.
180 Id.

181 Id. at 3749.
182 1986 Tax Reform Act, § 1572(a); I.R.C. § 7425(c)(4). The provision is effective for

forfeitures occurring' after November 21, 1986. 1986 Tax Reform Act § 1572(b). Section
7425(c)(4) was enacted to overrule legislatively the court decisions in Johnson v. United
States, 799 F.2d 374 (8th Cir. 1986), and Brookbank, Inc. V. Hubbard, 712 F.2d 399 (9th Cir.
1983). The courts in these cases had held that a statutory cancellation of a contract for a
deed would extinguish a federal tax lien filed against the vendor. Under the contract for a
deed, the purchaser was entitled to possession of the property but would not receive a deed
until the purchase price was fully paid. If the buyer failed to perform, the seller would not
deliver a deed. Under local law, forfeiture under a contract for a deed was not considered to
be a nonjudicial sale; thus, according to these courts, § 7425 should not be applicable. The
courts in both cases determined that notice to the Service of the cancellation was not re-
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as against property sold by a taxpayer pr'ior to the date the federal
tax lien attached if the deed was not timely recorded, thereby
making the Service a creditor without notice.183

quired. See Johnson, 799 F.2d at 376-77; Brookbank, 712 F.2d at 400-01. Now, pursuant to §
7425(c)(4), notice must also be given the Service on the forfeiture of a land sales contract.

183 The Fifth Circuit in Prewitt v. United States, 792 F.2d 1353(5th Cir. 1986), held that a
federal tax lien, filed against a husband, but not against his former wife, was valid as against
a third party purchaser from the wife even though the property had been awarded to the
wife as her separate property pursuant to a divorce decree that became final before the tax
lien was filed, but also before the decree was properly recorded in the deed records. Id. at
1355-56. The divorce decree in Prewitt had become final on September 9, 1982; the Service
had assessed civil penalties against the husband on December 15, 1982, and had filed a
notice of federal tax lien against the husband on May 13, 1983. On May 23, 1983, the former
wife sold the property in question to a third party who had no knowledge of the tax lien; on
August 10, 1983, the Service seized the property from the third-party purchaser. Id. at 1354
55. The Fifth Circuit in Prewitt followed an earlier decision, United States v. Creamer In
dus., Inc., 349 F.2d 625 (5th Cir. 1965), cert. denied, 382 U.S. 957 (1965), to determine that
the lien of the Service was valid as against the third-party purchaser. 792 F.2d at 1355-56.
The Fifth Circuit had ruled, in Creamer, that a federal tax lien would be valid as against
property sold by a taxpayer prior to the date the federal tax lien attached if the deed was
not timely recorded, thereby making the Service a creditor without notice. 349 F.2d at 628
29. In Creamer, former article 6627, now Tex. Prop. Code § 13.001, a Texas recordation
statute that provides unrecorded sales are void as to all creditors and subsequent purchasers
for valuable consideration without notice, was held to be applicable, causing the federal tax
lien to be superior to the right of the purchaser of the taxpayer's land. Id. at 628. In Prewitt,
the Fifth Circuit decided that former article 6638, now Tex. Prop. Code § 12.005(a), requir
ing that partitions be recorded, was applicable since the Texas Supreme Court had earlier
held that a division of community property pursuant to a divorce decree was not a divesting
of title of the owner but rather was similar to a partition of property. 792 F.2d at 1356-57.
See Cameron v. Cameron, 641 S.W.2d 210 (Tex. 1982). In both decisions, Creamer and
Prewitt, the Fifth Circuit did not deem the clause in § 6321 of the Code, which provides
that a tax lien is applicable to all property and rights to property "belonging to the delin
quent taxpayer," to be a limiting factor. As between the taxpayer and the purchaser of the
taxpayer's land in Creamer, and as between the husband taxpayer and his former wife in
Prewitt, the taxpayer had no interest in the property in question at the time the federal tax
lien became effective; therefore, as pointed out in the dissent in Creamer and the concurring
opinion in Prewitt, the government's lien was nonexistent at the time the property was
seized by the Service. See Prewitt, 792 F.2d at 1359; Creamer, 349 F.2d at 629. (The dissent
in Creamer characterized the majority opinion in that case, wherein property was taken that
"was sold to, paid for by, and in equitable conscience and law belonged to a stranger," as
"disturbing." 349 F.2d at 629-30.).

The First Circuit refused to follow Prewitt and Creamer in applying Puerto Rico's record
ing statutes. In United States v. V&E Eng'g & Constr. Co., 819 F.2d 331 (1st Cir. 1987), the
court determined that under Puerto Rico statutes, a taxpayer no longer has a right to prop
erty once the property has been sold. The recording statutes in Puerto Rico are not phrased
in terms of the validity of a transaction or of the rights of creditors but rather in terms of
the protection afforded a good faith purchaser. Thus, the court held that if a sale is binding
between the parties, the vendor is bound by the sale regardless of whether the sale is re
corded. According to the court, the vendor-taxpayer would have no right to property under
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V. REMEDIES AGAINST WRONGFUL ACTION BY THE SERVICE

A. Governmental Immunity

The doctrine of governmental immunity generally prevents suits
against the United States without its consent.184 Section 7421 of
the Code specifically provides that no suit may be brought to re
strain the assessment or collection of any tax either by the person
against whom the tax was assessed or by any third party, including
an action regarding transferee or fiduciary liability. Still, the Code
does provide for some actions against the Service. A taxpayer may
file a claim for the refund of any tax liability erroneously or ille
gally assessed or collected if the provisions of section 7422 of the
Code are followed. A third party may file a refund suit against the
Service under section 7426 of the Code when there has been a
wrongful levy by the Service on property belonging to the third
party. A taxpayer may bring an action under section 7431 of the
Code for damages should the Service wrongfully disclose return in
formation, and may sue the government pursuant to section 7432
of the Code if any officer or employee of the Service fails to release
a lien when it is required to do so under section 6325 of the Code.
Further, section 7433 of the Code provides that a taxpayer may
institute an action against the government for certain unautho
rized collection actions. 181i Section 1346(a)(1) of Title 28 gives dis
trict courts original jurisdiction of "any civil action against the
United States for the recovery of any internal revenue tax alleged
to have been erroneously or illegally assessed or collected, or any
penalty claimed to have been collected without authority."186 An
other statute, section 2410 of Title 28 of the United States Code,
permits a third party holding title to real estate subject to a fed
eral tax lien to sue the government for the purpose of securing an
adjudication as to the validity of the lien.187

§ 6321 of the Code that the Service could reach. Id. at 333-34.
,.4 See Ruckelshaus v. Sierra Club, 463 U.S. 680, 685 (1983); United States v. Mitchell,

445 U.S. 535, 538 (1980), reh'g denied, 446 U.S. 992 (1980), cert. granted, 457 U.S. 1104
(1982), affd, 463 U.S. 206 (1983); Lehman v. Nakshian, 453 U.S. 156, 160 (1981); United
States v. Testan, 424 U.S. 392, 399 (1976) .

... Sections 7432 and 7433 were added to the Code by the Taxpayer Bill of Rights. For a
discussion of §§ 7432 and 7433, and other sections added by the Taxpayer Bill of Rights, see
infra notes 202-206, 208 and accompanying text.

I.' See 28 U.S.C. § 1346(a)(l) (1966).
187 See 28 U.S.C. § 2410 (1966).
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Although the above noted statutes provide that taxpayers and
third parties may sue the government in the limited circumstances
set out in the statutes, the courts have held that any such waivers
of sovereign immunity must be narrowly construed.188 Thus, some
courts have determined that section 1346(a)(1) of Title 28 is appli
cable only to a taxpayer and that a third party may not seek a
refund of taxes under this statute.189 Courts have questioned
whether a taxpayer may use section 2410 of Title 28 to contest the
procedural regularity of a lien, the holding of some courts being
that the statute is applicable only to a third party.190 In addition,
courts have held that section 7426 of the Code is applicable only

'.8 See, e.g., Garcia v. United States, 776 F.2d 116, 118 (5th Cir. 1985).
,.8 See, e.g., Busse v. United States, 542 F.2d 421, 425 (7th Cir. 1976), Hofheinz v. United

States, 511 F.2d 661, 662 (5th Cir. 1975); Phillips v. United States, 346 F.2d 999, 1000 (2d
Cir. 1965). In Snodgrass v. United States, 834 F.2d 537 (5th Cir. 1987), the Service had filed
a lien on the residence of a claimant due to the failure of the claimant's husband to pay to
the Service taxes owed by companies of which he was an official. When the home was sold,
the Service was paid the proceeds of the sale as a condition for releasing its tax lien so that
the sellers could give the buyer clear title to the home. Id. at 538. The claimant later filed
suit against the United States to recover her one-half community interest in the proceeds
from the sale of the house. Id. at 538-39. The Fifth Circuit affirmed the district court's
dismissal of her suit finding that she failed to establish that the government had coerced her
into paying the taxes. The Fifth Circuit also ruled that the waiver of governmental immu
nity under § 1346 of Title 28 was not applicable because she, the claimant, was not the
taxpayer - her husband was the taxpayer. Id. at 539. Although the court recognized that its
dismissal of her suit could result in her having no remedy against the government, the court
commented that "a waiver of sovereign immunity is not one of generosity and broad inter
pretation." Id. at 540 (citing Interfirst Bank Dallas v. United States, 769 F.2d 299, 303 (5th
Cir. 1985), cert. denied, 475 U.S. 1081 (1986». By the Fifth Circuit's reasoning, courts lack
jurisdiction to remedy the wrongs of democratic sovereigns. Id.

I •• See, e.g., Estate of Johnson v. United States, 836 F.2d 940 (5th Cir. 1988), Aqua Bar &
LO!Jnge v. United States, 539 F.2d 935, 938-39 (3d Cir. 1976); United States v. Brosnan, 363
U.S. 237, 247 n. 11 (1960). In Estate of Johnson, the Fifth Circuit decided that the executor
of an estate could bring suit against the government to challenge the priority of its tax lien
even though the court stated that the decedent "taxpayer" might not have been permitted
to file an action under the statute. 836 F.2d at 945-47. The Fifth Circuit commented that
although much debate has centered on the question of whether taxpayers can bring suit to
quiet title to property subject to federal tax liens under § 2410(a) of Title 28, it would not
decide that issue. Id. at 944-45. It concluded rather that the executor could bring suit under
§ 2410(a) because the executor qualified as a third party. The Service had maintained that
for tax purposes the executor was the equivalent of the decedent and, thus, could have no
greater rights to bring suit under § 2410(a) than the decedent. Id. at 945. Although the Fifth
Circuit admitted that an executor steps into the shoes of the decedent with respect to fed
eral income tax liabilities, it determined that because the executor was required to pay the
debts of the estate, some of which had arisen after the taxpayer's death, the executor was
acting as a third party. Id. at 947. Thus, the court determined that the executor could bring
an action under § 2410(a). Id.
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when there has been a "levy" on the property of a third party; a
third party may not bring an action against the Service pursuant
to section 7426 of the Code if property belonging to a third party is
voluntarily surrendered to the Service.19l

B. Wrongful Levy by the Service - Third Party Actions

Should the Service wrongfully levy upon property of a delin
quent taxpayer pursuant to a junior federal tax lien, section 7426
of the Code provides that third party creditors who have a claim to
the property may bring a civil action in a federal district court
within nine months after the date of the levy to recover the prop
erty.192 If the court determines there was a wrongful levy, the court
may order the return of the property (assuming the United States
is still in possession), may grant an injunction to prohibit the en
forcement of the levy or to prohibit a sale pursuant to the levy,
may grant a judgment for the amount of money levied upon, or
may grant a judgment for an amount not exceeding the amount
received by the United States from the sale of the property.193

A third-party owner whose property has been wrongfully seized
by the Service for the collection of a delinquent taxpayer's liability
may also have an administrative remedy. Section 6343(b) of the
Code provides for an administrative proceeding to reclaim the spe
cific property levied upon or to recover an amount of money equal
to the amount of money received by the United States from a sale

,., See, e.g., Interfirst Bank Dallas v. United States, 769 F.2d 299 (5th Cir. 1985), cert.
denied, 475 U.S. 1081 (1986); infra notes 197-199 and accompanying text.

,., See I.R.C. § 7426. For reference to the nine month limitation period, see I.R.C. §
6532(c). See also Dieckmann v. United States, 550 F.2d 622, 624 (10th Cir. 1977). In United
States v. Nat'l Bank of Commerce, 472 U.S. 713 (1985), the Supreme Court commented that
§ 7426 was not designed to protect third parties whose property had been "inadvertently"
seized. Even though a taxpayer has less than full ownership of property, the Service may
attach that interest of the taxpayer. According to the Supreme Court, the statute does not
distinguish among various species of third party claimants. Id. at 730. A levy does not pur
port to determine any rights to property. According to the Supreme Court, it merely pro
tects the government's interest so that rights to the property may be determined in a post
seizure proceeding. Id. at 731. "It is in those proceedings that the rights of any wh:> claim an
interest to the property are punctiliously protected." Id. at 731-32, n. 15. Thus, property in
which a third party has a superior lien may be levied upon by the Service.

In State Bank of Fraser v. United States, 861 F.2d 954 (6th Cir. 1988), the court held that
a claim of priority interest in property levied upon by the Service is properly raised in a
wrongful levy action and not as a defense to a levy enforcement suit. Id. at 961-62.

,•• See Treas. Reg. § 30L7426-1(b)(1).
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of the property.194
Although the doctrine of sovereign immunity prevents suits

against the United States unless the government has specifically
waived such immunity, section 7426 of the Code permits such a
suit for third-party creditors who claim an interest in property
that has been wrongfully levied upon by the Service. The statute
has the effect of a waiver of immunity by the federal govern
ment.195 Treasury Regulations provide that no action is permitted
under section 7426 of the Code unless there has been a levy upon
the property claimed.196 Courts have ruled that no levy occurs
when a delinquent taxpayer or a third party voluntarily transfers
property to the Service.197 Thus, for property voluntarily surren
dered to the Service, section 7426 of the Code would not be appli
cable and the doctrine of sovereign immunity would preclude a

10' See LR.C. § 6343(b). The question of whether a creditor has a perfected security inter
est or a right to set-off can be considered in the administrative proceeding. The return of
money received by the Service must occur within nine months of the date of the levy. See
LR.C. § 6343(b); Treas. Reg. § 301.6343-1(b)(l). Thus, the request for the return of the
money must be made within nine months after the date of the levy.

To initiate an administrative proceeding, a written request for the return of the property
wrongfully levied upon ·must be addressed to the district director (marked for the attention
of the Chief, Special Procedures StafO for the Internal Revenue District in which the levy
was made. The written request must contain the following information: (a) the name and
address of the person submitting the request, (b) a detailed description of the property
levied upon, (c) a description of the claimant's basis for claiming an interest in the property
levied upon, and (d) the name and address of the taxpayer, the originating Internal Revenue
District, and the date of the lien or levy as shown on the Notice of Tax Lien (Form 668),
Notice of Levy (Form 668-A), or Levy (Form 668-B), or in lieu thereof, a statement of the
reasons the information cannot be furnished. See Treas. Reg. § 301.6343-1(b)(2).

If an administrative claim is filed, the taxpayer has twelve months from the date the
request is filed or six months from the date notice disallowing the request is mailed, which
ever is shorter, to file suit under § 7426. See I.R.C. § 6532(c)(2).

10. See LR.C. § 7426. For a discussion of governmental immunity, see supra notes 184-91
and accompanying text.

10. Treas. Reg. § 301.7426-1(a)(I). In United States v. Warren Corp., 805 F.2d 449 (1st
Cir. 1986), the court stated that a levy described in § 7426 involves a seizure of property by
the Service to satisfy a liability of a taxpayer. Id. at 451.

197 See Interfirst Bank Dallas v. United States, 769 F.2d 299 (5th Cir. 1985), cert. denied,
475 U.S. 1081 (1986). In Interfirst, a delinquent taxpayer voluntarily transferred to the Ser
vice accounts receivable on which the bank had a first lien to satisfy employment taxes
owed to the Service. Id. at 320. The corporate taxpayer knew the tax liability would not be
discharged in bankruptcy and that it was liable for the taxes. The court ruled that the bank
could not file suit against the Service under § 7426 to reclaim the accounts receivable. Id. at
306. See also Warren Corp., 805 F.2d at 452.
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suit by a third-party creditor to recover the property.198 Section
7426(a)(1) of the Code provides that an action may be brought
without regard to whether property has been surrendered, but
courts have decided that the statute does not embrace a voluntary
surrender of property.199

C. Wrongful Disclosures by the Service

Section 7431 of the Code provides that a taxpayer may bring a
civil action for damages against the United States should any of
ficer or employee of the United States either knowingly or negli
gently disclose any return or return information.20o The action is

19. The Court in Interfirst affirmed the district court's dismissal of the bank's claim
against the government, rejecting the bank's assertion that the collection efforts of the Ser
vice represented a constructive levy. 769 F.2d at 304-06. The court stated that § 6331(a) of
the Code, which discusses levy and distraint "clearly contemplates that a levy is a forcible
means of extracting taxes from a recalcitrant tax payer." Id. at 305.

• 99 The Court in Interfirst decided that if § 7426 was intended to apply to voluntary as
well as to involuntary transfers, the section could have referred to the tax collection activi
ties of the Service in general rather than to levies in particular. Id. at 305. The court did
agree with the bank that its decision denied the bank an effectual remedy. Nonetheless the
court opined that the problem should be addressed to Congress rather than to the Courts.
Id. at 310.

In Warren Corp., the court held that a transfer of funds from the Army to the Service
pursuant to three notices of levy to the Army, in connection with a delinquent taxpayer who
was performing construction project for the Army, was merely a set-off and not a levy.
Thus, a suit by a subcontractor to recover the funds was not permitted under § 7426. The
court determined that the transfer of funds owed to a delinquent taxpayer from a govern
mental agency to the Service should be characterized as a set-off even if the transfer oc
curred pursuant to a formal notice of levy. 805 F.2d at 452-53. The transfer was deemed to
be a set-off because it was a transfer between two agencies of the federal government. The
court commented that waivers of sovereign immunity must be strictly construed. Id. at 453.

200 The action must be brought within 2 years after the day of discovery by the taxpayer
of the unauthorized disclosure. See I.R.C. § 7431(d). See also Mid-South Music Corp.. v.
United States, 818 F.2d 536 (6th Cir. 1987), in which a district court had awarded a tax
payer damages of $174,000 and punitive damages of $1,000 because the district court con
cluded that the Service had made unauthorized disclosures of return information. Id. at 537.
The Service wrote pre-filing notification letters to investors in Mid-South Music, a tax shel
ter, stating that deductions from the tax shelter would be disallowed and a negligence pen
alty would be assessed if the deductions were claimed. The letter identified Mid-South as
being under investigation by the Service. Id. Mid-South contended that the letters effec
tively destroyed it prior to any Service investigation indicating that it was not legitimate. Id.
at 538. On appeal, the Sixth Circuit reversed the district court holding that the Service
could so advise the taxpayer-investors, that advising them prior to filing a return that they
could not claim certain deductions from a tax shelter would be no different than advising
them after an audit that they could not claim such deductions. The court commented that §
6103 authorizes the Service to disclose to taxpayers information with respect to their own
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predicated upon a violation of section 6103 of the Code which
states that returns and return information are confidential and
may only be disclosed in connection with the employee's service as
an officer or employee of the Service. Still, section 6103(f)(6) of the
Code does provide that a Service employee may disclose return in
formation in connection with his official duties relating to an au
dit, collection activity, or civil or criminal tax investigation to the
extent necessary to obtain information that would not otherwise be
reasonably available to the Service employee.201

returns. According to the court, that was what had occurred when the investors received the
prefiling notification letters. Id. at 539.

In William E. Schrambling Accountancy Corp. v. United States, 689 F. Supp. 1001 (N.D.
Cal. 1988) the Court held the Service liable for damages for each notice of levy that was
improper because the notice of levy included tax information regarding periods for which
the taxpayer had not received notice and demand. The court noted that revenue officers are
authorized to disclose return information in a proper notice of levy because the disclosure is
necessary to achieve the purpose of the notice, but, according to the court in Schrambling,
improper notices of levy may be grounds for liability under § 7431. See id. at 1006-07.

2., In Barrett v. United States, 795 F.2d 446 (5th Cir. 1986), a taxpayer (a physician) filed
suit against the United States because letters mailed to his patients by the Service were not
standard Service letter forms; rather an agent of the Service sent specially prepared letters
that informed each patient the taxpayer was under criminal investigation by the Service. Id.
at 448. The taxpayer contended that the letters were not justified. The Service, on the other
hand, contended that it had acted under a good faith interpretation of § 6103 that it could
disclose the taxpayer's identity and the nature of the agent's official duties (Section 7431(b)
of the Code provides that there is no liability as against the United States with respect to
any disclosure resulting from a good faith, but erroneous interpretation of § 6103.). The
Service alleged that under the standard· of Harlow v. Fitzgerald, 457 U.S. 800 (1982),
wherein governmental officials are shielded from liability for civil damages insofar as their
conduct does not violate clearly established statutory or constitutional rights of which a
reasonable person would have known, the United States could not be held liable. 795 F.2d at
448. The court disagreed with the Service, pointing out that a § 7431 action by a taxpayer
for damages against the Service for wrongfully disclosing return information presents differ
ent issues than a summons enforcement proceeding. Id. at 450 n. 4. Although a taxpayer
may be able to demonstrate a § 7431 violation on the part of the Service, a Service summons
could still be enforced. The court in Barrett stated that the fact that the Service has great
discretion in a summons enforcement proceeding does not mean that it can also disclose
return information to the extent necessary to obtain information not otherwise reasonably
available. Id. While § 6103(k) does provide for disclosure to obtain information not other
wise available, and § 7431 liability for unauthorized disclosure of return information is ap
plicable only to the disclosures that are in violation of any provisions of § 6103, the court
nonetheless concluded that information can be disclosed only if the disclosure is necessary
to obtain the requested information. Id. at 449-51. While it would be necessary to reveal the
taxpayer's identity to his patients, the court was of the opinion that there was a genuine
issue of material fact as to whether a disclosure that the taxpayer was under investigation,
particularly criminal investigation, was necessary. Id. at 451. Still, the court recognized that
an agent's good-faith, but nonetheless erroneous, interpretation of § 6103 would prevent the
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D. Failure of the Service to Release a Tax Lien

459

Section 7432 of the Code, added to the Code as part of the 1988
Taxpayer Bill of Rights, grants taxpayers the right to bring suit
against the United States for damages resulting from failure to re
lease a lien when the entire tax liability has been paid, has become
legally unenforceable, or when the Service has accepted a bond

imposition of damages against the agent. Id. at 448.
In a later Barrett decision, Barrett v. United States, 837 F.2d 1341 (5th Cir. 1988), cert.

denied, 109 S. Ct. 3264 (1989), the Fifth Circuit held that a district court cannot condition
ally enforce a summons to prevent the Service from wrongfully disclosing taxpayer informa
tion. Id. at 1351; see also supra note 33. In Huckaby v. United States, 794 F.2d 1041 (5th
Cir. 1986), reh'g denied, 804 F.2d 297 (8th Cir. 1986), the Service released corporate records
to a state agency without a written request from the state agency. Id. at 1044. Section
6103(d) provides that return information is open to inspection by any state agency charged
under the laws of the state with the responsibility for the administration of state tax laws;
nonetheless, as the court pointed out in Huckaby, disclosure may be made only upon writ
ten request from the head of the agency. Id. at 1046. Section 6103(c) provides that the
Service may disclose return information to a person or persons designated by the taxpayer
in a written request or in a consent to such disclosure. Id. The. Service in Huckaby con
tended that the taxpayer's representative told Service agents to make the corporate records
available to the state agency. However, as the court pointed out, the taxpayer must desig
nate such persons through a written request. Id. at 1047. The court in Huckaby did note
that the United States would not be liable for a Service agent's disclosure if the disclosure
resulted from a good faith interpretation of § 6103. Id. at 1048-49. Because the good faith
executive immunity under Harlow would not be available to a Service agent inasmuch as
Congress has shielded Service agents from liability under § 7431 by making the United
States liable for their actions, the court in Huckaby decided that the concern expressed by
the Supreme Court in Harlow (that executive officials should be granted a personal immu
nity from suit in order to perform their functions without undue fear of liability) is not
present in an action under § 7431. Id. at 1048. Still, the court found that the good-faith
defense in § 743l(b) should be judged by an objective standard analogous to that employed
in Harlow. Id. Under Harlow, officials are deemed to have acted in good faith when their
conduct does not violate "clearly established statutory or constitutional rights of which a
reasonable person would have known." Id. at 1048 (citing Harlow, 457 U.S. at 818). In
Huckaby the court noted that § 6103 and the regulations make it clear that a Service agent
cannot turn over records to a state agency without a written request from the head of the
agency or without a written request or consent from the taxpayer. Id. at 1048. Obviously
then, the agent should have known of the taxpayer's rights. Id. at 1049.

Section 7431 of the Code provides that damages for an unlawful disclosure of taxpayer
information is the cost of suit plus a sum that is the greater of $1,000 for each act of unau
thorized disclosure of information for which the defendant is found liable, or the sum of
actual damages sustained by the taxpayer as a result of the unauthorized disclosure, plus in
the case of a willful disclosure, punitive damages. The court in Huckaby awarded statutory
damages of $1,000 because of the release of records to the state agency, but refused to award
punitive damages. The court concluded that the agent's disclosure was neither willful nor
grossly negligent. Id. at 1051.
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from the taxpayer for all the tax liability.202 Damages are limited
to the direct economic damages sustained by the taxpayer as a re
sult of the failure of the Service to release the lien plus costs of the
suit. 20S However, the taxpayer must exhaust all administrative
remedies within the Service prior to filing such a suit.204

E. Unauthorized Collection Actions

Section 7433 of the Code, which was also added by the 1988
Taxpayer Bill of Rights, provides that a taxpayer may bring an
action against the United States should any officer or employee of
the Service recklessly or intentionally disregard any tax laws or
regulations. Damages are limited to actual, direct economic dam
ages, up to $100,000, caused by the reckless or intentional actions
of the officer or employer, plus the costs of suit.205 The taxpayer
must exhaust all administrative remedies prior to filing such a
suit.206

2.2 Section 7432 has limited application; it is applicable only to liens subject to release
under § 6325 of the Code. It would not be applicable to a lien filed on property not owned
by the taxpayer, for example.

Section 6325 provides that a tax lien must be released when the tax liability becomes
"unenforceable." The Ninth Circuit Bankruptcy Appellate Panel, in In re Isom, 95 Bankr.
148 (Bankr. 9th Cir. 1988), held that a tax lien applicable to tax liabilities that were dis
charged in bankruptcy was not subject to removal under § 6325. The court determined that
the tax lien remained in force even though personal liability for the taxes was discharged in
.bankruptcy. Id. at 150-51 (Tax liability arising more than three years prior to filing a bank
ruptcy petition are generally dischargeable in bankruptcy; those accruing within three years
of filing the bankruptcy petition are not dischargeable.). The court stated that § 6325 must
be read in conjunction with § 6321. Because § 6325 provides both in personam and in rem
liability, the tax liability was not legally '~unenforceable" and the Service was not required
to release the tax lien. Id. at 151.

2.3 See I.R.C. § 7432(b). Damages are reduced by the amount the taxpayer could have
mitigated the amount of the damages.

2.4 See I.R.C. § 7432(d)(1). An action must be brought within two years after the right of
action accrues. I.R.C. § 7432(d)3). The Secretary must prescribe procedures, in regulations
applicable to § 7432, to notify the Commissioner of the failure to release a lien under § 6325
on property of the taxpayer. See I.R.C. § 7432(e).

2•• I.R.C. § 7433(b). Thus, suit is not permitted for negligent or careless acts of an em
ployee of the Service. Damages are reduced by the amount of damages that could have
reasonably been mitigated by the taxpayer. I.R.C. § 7433(d)(2).

2.6 I.R.C. § 7433(d)(1).
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F. Award of Attorneys' Fees to Prevailing Parties m Suits
Against the Service

Section· 7430 of the Code provides for reasonable administrative
and litigation costs in any administrative or court proceeding
brought by or against the United States in connection with the de
termination, collection, or refund of any tax, interest, or penalty if
the taxpayer is a "prevailing party."207 To qualify as a "prevailing
party," a taxpayer must "substantially" prevail with respect to the
amount in controversy and must establish in the proceeding that
the position of the United States was not substantially justified.208

2.7 Reasonable administrative costs include the administrative fees or similar charges im
posed by the Service, the fees of expert witnesses, and the expenses of any studies, analyses,
engineering reports, tests, or projects found to be necessary for the preparation of the case.
See I.R.C. § 7430(c)(2). Reasonable litigation fees include such expenses and fees as well as
attorneys' fees up to $75 per hour (unless the court determines that an increase in the cost
of living or a special factor, such as the limited availability of qualified attorneys for such
proceeding, justifies a higher rate). See IRC. § 7430(c)(I).

2.8 In Linn v. Chivatero, 790 F.2d 1270, 1272 (5th Cir. 1986), reh'g denied sub nom. Stassi
v. Chivatero, 798 F.2d 1412 (5th Cir. 1986), a taxpayer brought an action for attorneys' fees
under 28 U.S.C. § 2412(d)(I)(A), the Equal Access to Justice Act. Under that act costs and
attorneys' fees may be awarded to a "prevailing party" in any civil action brought by or
against the United States or any agency or official of the United States acting in his or her
official capacity. A "prevailing party" is entitled to an award of attorneys' fees unless the
court finds that the position of the United States was substantially justified. 28 U.S.C. §
2412(d)(I)(A) (1980). The Sixth Circuit in Kreimes v. United States, 764 F.2d 1186 (6th Cir.
1968) ruled that a litigant is a prevailing party under the Equal Access to Justice Act if he
wins any amount above that conceded by the government. Id. at 1192. The Court stated
that attorneys' fees need not be proportionately reduced to reflect the limited success of the
taxpayer on the merits. Id.

Prior to the 1986 Act, § 7430 provided that a "prevailing party" was required to establish
that the position of the United States was "unreasonable." Int. Rev. Code of 1954 §
7430(c)(2)(A)(i). In comparing the definition of a prevailing party provided for in § 7430
prior to the 1988 amendment to the provisions of the Equal Access to Justice Act, 28 U.S~C.

§ 2412 (1980 & Supp. 1989), with respect to attorneys' fees, the Fifth Circuit in Powell v.
Commissioner, 791 F.2d 385 (5th Cir. 1986) (Powell 1), concluded that a taxpayer was at a
disadvantage under § 7430. The taxpayer had the burden of demonstrating that the govern
ment's position was unreasonable under § 7430 whereas, under the Equal Access to Justice
Act, the government was required to carry the burden of showing that its position was sub
stantially justified. Id. at 390. Section 7430 now defines "prevailing party" as one who "es
tablishes that the position of the United States in the proceeding was not substantially
justified." I.R.C. § 7430(c)(4)(A)(i) (emphasis added). Thus, the amendment to § 7430
tracks the language of the Equal Access to Justice Act. However, the burden remains on the
taxpayer under § 7430. The Equal Access to Justice Act provides that a court will award
costs to a prevailing party "unless the court finds the position of the United States was
substantially justified." 28 U.S.C. § 2412(d)(I)(A) (emphasis added).

Pursuant to the 1988 amendments to § 7430 of the Code, the "position of the United
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A prevailing taxpayer may be awarded court costs and reasona
ble expenses of expert witnesses and other such costs incurred in
conjunction with civil litigation with the Service.209 Although

States" is defined as the position taken by the United States in a judicial proceeding and in
any administrative proceeding beginning on the date the Service expresses its position in
the earlier of a notice from its Office of Appeals or in a 90-day letter. See LR.C. §
7430(c)(7). There is no recovery for administrative costs for any position of the Service
taken in an administrative proceeding prior to that period, for example, in a 30-day letter or
in an audit report.

Prior to the 1988 amendments to § 7430, which has defined "position of the United
States" to include administrative proceedings commencing after the 90-day letter or after a
decision of the Appeals Office, the Courts of Appeal were in disagreement as to whether
taxpayers could recover attorneys' fees for an unreasonable "prelitigation position" of the
Service. The Fifth Circuit in Powell determined that a taxpayer could recover attorneys'
fees under § 7430 if the prelitigation position of the Service was not reasonable. It decided
that a consideration of the reasonableness of the Service's position was not limited to its
litigation position. 791 F.2d at 388-92. However, the Tenth, Eleventh, and the District of
Columbia Circuits had concluded that only the Service's litigation position should be ex
amined. See Ewing & Thomas v. Heye, 803 F.2d 613, 615 (11th Cir. 1986); Baker v. Commis
sioner, 787 F.2d 637, 641 (D.C. Cir. 1986); United States v. Balanced Fin. Mgmt., Inc., 769
F.2d 1440, 1450 (10th Cir. 1986). In Sher v. Commissioner, 861 F.2d 131 (5th Cir. 1988), the
court determined that the Powell decision was no longer applicable since the 1986 and 1988
amendments to the Code specified the particular point at which taxpayers could recover
attorneys' fees in the administrative proceedings before the Service. Id. at 133-34.

Prior to 1986 § 7430 set a maximum oL$25,000 on the litigation expenses a taxpayer could
recover but did not limit the maximum hourly rate. Int. Rev. Code of 1954 § 7430(b). The
Equal Access to Justice Act did not limit the total amount of fees recoverable but did set a
maximum hourly fee of $75 per hour. 28 U.S.C. § 2412 (1980). Under § 7430, there is no
limitation on the total amount of litigation expenses a taxpayer can recover, but attorneys'
fees are limited to a maximum hourly fee' of $75 per hour unless the court determines that
an increase in the cost of living or some other factor justifies a higher rate. See LR.C. §
7340(c)( l)(A)(iii).

Taxpayers must exhaust the administrative remedies available within the Service in order
to recover administrative and litigation costs. See LR.C. § 7430(b)(1). In Minahan v. Com
missioner, 88 T.C. 492 (1987), the Tax Court ruled that refusal to extend the statute of
limitations on the assessment of a tax liability does not constitute a failure to exhaust ad
ministrative remedies so as to preclude an award of costs under § 7430. The court held that
the regulations that so provided were invalid. See Treas. Reg. §§ 301.7430-1(b)(1)(i)(b) and
301.7430-1 (f)(2) (i)

2.& Courts have refused to award attorneys' fees to pro se litigants under § 7430 of the
Code. In Frisch v. Commissioner, 87 T.C. 838 (1986), an attorney who appeared on his own
behalf was awarded the cost of an expert witness and the cost of filing a petition, but was
denied a claim for his own services. The Tax Court commented that the taxpayer-attorney
did not "payor incur" fees for legal services. The Tax Court determined that there should
be no compensation for "lost opportunity costs." Id. at 845-46. See also Minahan v. Com
missioner, 88 T.C. 516, 519 (1987). In United States v. McPherson, 840 F.2d 244 (4th Cir.
1988), the Fourth Circuit agreed that § 7430 does not permit a court to award fees to a pro
se attorney. The Fourth Circuit pointed out that the language of § 7430 provides that fees
be "paid or incurred." Id. at 245. The taxpayer in McPherson also sought a recovery of fees
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courts have been lenient in awarding such costs to taxpayers once
they are deemed to be prevailing parties,210 taxpayers have diffi
culties in collecting attorneys' fees when the Service takes a mini
mally unjustified position and undoubtedly will experience great
difficulty in securing awards for unjustified administrative pro
ceedings, including collection proceedings, because section 7430 of
the Code lacks clarity with respect to its application to administra
tive proceedings.

VI. SUMMARY AND CONCLUSIONS

The far-reaching powers of the Service to enforce and administer
the revenue laws, a lack of knowledge of the procedural provisions
regarding summonses of taxpayer and third-party records, assess
ment and collection of tax liability, and the status and effect of
federal tax liens, can produce severe consequences to taxpayers
and third parties alike. A rudimentary knowledge of the principal
procedural provisions relating to the enforcement powers of the
Service is almost mandatory. The major areas of concern, as de
tailed in the article, are summarized.

The Service has almost unlimited summons power to examine
any records or other data of a taxpayer or of a "third-party record
keeper."211 If records are sought from "third-party record-keep
ers," notice of the summons must be given to the taxpayer whose
records are sought.212 If a person summoned fails to appear to give
testimony, under oath, and/or to produce the summoned records,
the Service may seek an attachment against the person for con-

under the Equal Access to Justice Act. Some courts have awarded attorneys' fees to pro se
plaintiffs under that act; the Equal Access to Justice Act only speaks of "reasonable fees
and expenses of attorneys." Id. The Fourth Circuit held that § 7430 is the only waiver of
sovereign immunity and is the exclusive authority for the award of attorneys' fees in suits or
administrative proceedings brought by the United States in connection with the determina
tion or collection of a federal tax. Thus, the court denied the pro se attorney any recovery
for attorney's fees. Id. at 246.

210 See generally Phillips v. Commissioner, 88 T.C. 529 (1987), rev'd, 851 F.2d 1492 (D.C.
Cir. 1988), in which the tax court held that a taxpayer can recover costs and expenses if the
Service's position is contrary to long-standing administrative positions as set out in previous
unrevoked revenue rulings. Id. at 534-536. See also Powell v. Commissioner, 1990 U.S. App.
LEXIS 413 (5th Cir.)(Poweli Il). In Powell II, discussing Powell I, see supra note 208, the
Fifth Circuit reversed a Tax Court decision that denied recovery of certain fees by the tax
payer and limited recovery of attorneys fees to $75 per hour.

III See supra notes 9-32 and accompanying text.
... See supra notes 30-32 and accompanying text.
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tempt.213 Summons enforcement proceedings are instituted by the
Service by filing a petition for enforcement attaching an affidavit
confirming that the investigation will be pursuant to a legitimate
purpose, that the inquiry is relevant to its purpose, that the infor
mation sought by the Service is not already within its possession,
and that all administrative steps required by the Code have been
followed. 214 The court (or the commissioner) may then issue an or
der to the person summoned to show cause why the summons
should not be enforced. The court can find the person summoned
to be in contempt and can issue orders in accordance with its find
ings to punish the person for his or her default or disobedience.2111

The only defenses to a Service summons are abuse of process
and nonpossession of records.216 A Fifth Amendment privilege is
not available as a defense to a summons of records for a custodian
of records of an artificial entity, such as a corporation or partner
ship.217 There is a limited privilege for a sole proprietor relating to
the production of business documents if the act of producing is
itself a communication of testimonial significance.218 An attorney
may not be compelled to produce documents that would be in vio
lation of the attorney-client privilege, but documents belonging to
the client that are in the possession of an attorney are not pro
tected unless the records would be privileged from production from
the client.219 The work product rule may be available to protect
documents collected or prepared by an attorney in preparation of
trial.220 Documents prepared by accountants are not protected; the
fact that the client has delivered the accountant's workpapers to
an attorney will not protect them.221 The Fourth Amendment gen
erally does not prohibit governmental authorities from obtaining
information held by third parties.222 An individual's Fourth
Amendment rights are not violated when the challenged conduct

213 See supra notes 12-13 and accompanying text.
... See supra notes 13-29 and accompanying text.
210 See supra notes 12-13 and accompanying text.
... See supra notes 33-41 and accompanying text.
U7 See supra notes 42-53 and accompanying text.
... See supra notes 44-53 and accompanying text.
... See supra notes 54-66 and accompanying text.
"0 See supra notes 62-66 and accompanying text.
... See supra notes 67-71 and accompanying text.
••• See supra notes 72-76 and accompanying text.
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invades the expectation of privacy of a third party.223
Although the Service must obtain judicial approval to issue a

John Doe summons, when a summons is served on a known tax
payer with the intent to investigate that taxpayer, the Service need
not obtain such approval even though the summons has a dual
purpose of investigating unnamed parties.224

The assessment of a tax liability is the starting point in the col
lection process.225 An assessment is made after a return has been
audited, or no return was filed, and the taxpayer has been given a
90-day notice of a tax deficiency.226 Unless the taxpayer files a pe
tition with the Tax Court within 90 days after receipt of the notice
of deficiency, the Service will make an assessment of tax liability;
after notice, demand, and failure of the taxpayer to pay the tax
deficiency within 10 days (of the notice and demand), the Service
has a lien on all the property of the taxpayer as of the date the
assessment was made.227 All property of the taxpayer on which the
Service has a lien, except for a limited list of exempt property, is
subject to levy by the Service.228 The Service may use its summons
power to compel testimony and production of documents to locate
property and to collect the tax liability.229 Once the Service has
levied upon property of the taxpayer, including property held by a
third party, the Service can foreclose on the property, sell the
property and apply the proceeds against the tax liability.230

Although a federal tax lien is valid against the taxpayer regard
less of whether it has been filed of record, it is not valid as against
certain parties, i.e., a purchaser of the property, a holder of a se
curity interest in the property, a holder of a mechanic's lien, or a
judgment lien creditor, until notice of the lien has been filed of
record.231 Further, some property interests, called super priorities,
have priority even if a federal tax lien has been filed of record.232

A taxpayer can seek relief from the seizure of his or her property

••s See supra notes 75-76 and accompanying text.
••• See supra notes 77-79 and accompanying text.
••• See supra notes 81-82 and accompanying text.
••• See supra notes 83-85 and accompanying text.
227 See supra notes 86-87 and accompanying text.
••• See supra notes 104-105, 115-119, 135-153 and accompanying text.
••• See supra note 106 and accompanying text.
's. See supra note 107 and accompanying text.
2S1 See supra notes 120-122 and accompanying text.
's. See supra notes 123-124 and accompanying text.
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by obtaining an extension from the Service for payment of the tax
or by working out an agreement with the Service to pay the tax in
installments.233 The Service must release a tax lien if the taxpayer
posts a bond guaranteeing payment of the full tax liability or if the
underlying tax liability has been satisfied or has become unen
forceable. 234 A taxpayer can seek damages against the Service for
failure to release a tax lien under these circumstances.235

A taxpayer may appeal to the Service after a notice of lien has
been filed on the taxpayer's property.236 If there was an error in
filing the tax lien, the Service must immediately issue a certificate
of release and must include in the certificate a statement that fil
ing of the lien was erroneous.237

If a taxpayer's property is held by a third party, the Service may
serve a notice of levy upon the third party.238 If the third party
does not then surrender the property to the Service or hold it for
the benefit of the Service, the third party can be personally liable
to the Service for the tax liability to the extent of the value of the
property not surrendered plus a penalty equal to 50 percent of the
amount recoverable by the Service.239

Tax liens are superior to inchoate state liens.24o Further, if the
Service is not given proper notice of a foreclosure sale or a forfei
ture of a land contract as required by section 7425 of the Code, a
properly recorded junior tax lien will follow the property into the
hands of the third party purchaser.241

Taxpayers and third parties who are damaged by collection en
forcement procedures of the Service are often without a remedy.242
The doctrine of governmental immunity prevents taxpayer and
third party suits against the government unless there is a specific
statute providing for governmental consent to a particular type of
suit.243 Any statutes granting consent to sue the government are

233 See supra note 109 and accompanying text.
23. See supra note 112 and accompanying text.
23. See supra notes 202-204 and accompanying text.
23. See supra note 125 and accompanying text.
237 See supra note 126 and accompanying text.
236 See supra note 131 and accompanying text.
23. See supra notes 131-132, 157-161 and accompanying text.
2•• See supra notes 162-165 and accompanying text.
241 See supra notes 166-183 and accompanying text.
242 See supra notes 184-188 and accompanying text.
2.3 See supra notes 184-185 and accompanying text.
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narrowly construed.244 For example, a third party creditor who has
a claim to property wrongfully levied upon by the Service may
bring suit within nine months after the day of the levy to recover
the property. Still, suit is permitted only if there has been a "levy"
on the property; a voluntary surrender of the property to the Ser
vice is not a "levy."24G Thus, a third party creditor cannot file suit
against the government to reclaim property voluntarily surren
dered to· the Service.

A taxpayer may bring suit against the Service for failure to re
lease a tax lien when the statute provides for such release.246 In
addition, a taxpayer may sue for damages should an officer or em
ployee of the Service recklessly or intentionally disregard any tax
laws or regulations and thereby cause a taxpayer to suffer direct
econo!Jlic 10ss.247 In instances where the taxpayer is a "prevailing
party" in a suit against the Service, the taxpayer may collect costs
and attorneys' fees from the government.24S

The enforcement powers of the Service are far-reaching and
harsh in their application; on the other hand, the remedies af
forded the taxpayer, and third parties, are limited and almost in
significant in comparison. Although the 1988 Taxpayer Bill of
Rights provided taxpayers some additional procedural rights, many
of the provisions have limited application and often, as is the case
with most Code provisions, lack clarity. In their efforts to protect
the federal fisc at all costs, Congress and the courts have almost
lost sight of due process rights of taxpayers and third parties. Per
haps Congress and the courts should consider that a citizen's con
cept of fairness in the revenue laws often relates more to proce
dural protections, or lack thereof, than to the substantive
prOVISIons.

... See supra notes 184-199 and accompanying text.
2" See supra notes 195-199 and accompanying text.
2•• See supra notes 202-204 and accompanying text.
247 See supra notes 205-206 and accompanying text.
2.. See supra notes 207-210 and accompanying text.
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