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I. INTRODUCTION

The legal regulation of the criminal justice system has been and
always will be a daunting, enormous task. As in previous survey
periods, therefore, criminal cases constitute a large portion of the
caseload of the Court of Appeals for the Fifth Circuit. I A significant
number of these criminal cases presents questions of criminal pro
cedural law-questions requiring the interpretation of statutory and
constitutional limitations on the government's inquiry into whether
a violation of (substantive) criminal law has occurred. This survey2
of the Fifth Circuit's decisions in the criminal procedure area will
focus on selected3 issues that the Fifth Circuit has considered and

• Assistant Professor of Law, Texas Tech University; B.A., B.S. Ed., University of
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1991.

I. See Timothy W. Floyd, Criminal Procedure, Survey of Fifth Circuit, 23 TEX. TECH
L. REV. 205, 205 (1992).

2. The survey period is June I, 1991 to May 31, 1992.
3. My colleague, Tim Floyd, said it well when he wrote the 1992 Criminal Procedure

Survey: "[T]he selection of issues and cases for discussion may be said to be idiosyncratic."
Floyd, supra note I, at 205. In this article, I made no attempt to discuss every criminal
procedural issue decided by the Fifth Circuit during the survey period. Instead, I have selected
cases for discussion that I believe are relevant to the actors in the criminal justice system.
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for which the Fifth Circuit has provided new insights or new analyses
or has charted new courses.

II. SENTENCING - ENHANCEMENTS AND DEPARTURES

The Sentencing Guidelines4 mandate that the sentencing court
engage in a three-step process to determine the sentence for a
convicted defendant.5 While the law in the Fifth Circuit is relatively
settled with respect to application of the guidelines,6 the Fifth Circuit
resolved several issues related to enhancement of the base offense
level, as well as departures from the required sentencing range. 7 In
addition, the Fifth Circuit provided guidance regarding the operation

4. See United States Sentencing Commission's Guidelines Manual (Nov. 1990) [hereinafter
U.S.S.G.).

5. See United States v. Mejia-Orosco, 867 F.2d 216, 219-20 (5th Cir. 1989). See generally
Charles P. Bubany, Criminal Law and Procedure, Survey of Fifth Circuit, 21 TEX. TECH L.
REV. 209, 211-18 (1990) (describing the analysis for determining sentences under the guidelines);
Floyd, supra note 1, at 215-16 (same).

Professor Floyd has summarized the three-step process as follows:
First, the court must determine the appropriate "base offense level," which is derived
from a list in chapter 2 of the guidelines. This list contains approximately ninety
percent of all federal offenses. This base level is adjusted upward or downward
depending on specified offense characteristics listed in chapter 2, and also adjusted
upward or downward based on considerations related to the victim, the role of the
defendant, and the obstruction of justice as indicated in chapter 3 of the guidelines.
The court may also apply a downward adjustment as appropriate for the defendant's
acceptance of responsibility. Second, the sentencing court must determine the defen
dant's criminal history category as specified in chapter 4 of the guidelines. The
defendant is placed in one of six criminal history categories based on a point scale
in which points are assigned based on the seriousness, frequency, and recency of
previous criminal convictions. Finally, the court must calculate a sentencing range
from a table of minimum and maximum sentences by cross-referencing the offense
level with the criminal history. The cross-referencing table is contained in chapter 5
of the guidelines. The sentencing range at each level is set so that the maximum
sentence exceeds the minimum sentence by the greater of twenty-five percent or six
months.

Floyd, supra note I, at 215-16 (footnotes omitted).
6. See Floyd, supra note 1, at 217.
7. Enhancement relates to the first step in the three-step process for determining a

sentence under the guidelines. See supra note 5 and accompanying text. In other words, the
base offense level may be adjusted upward depending on the specified offense characteristics
listed in" chapter 2. U.S.S.G. § IBl.I(b). Upward and downward departures, in contrast, relate
to deviations from the required sentencing range derived in the third step. See supra note 5
and accompanying text.
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of the penalty enhancement provisions contained in certain federal
statutes.8 .

A. Possession of a Stolen Firearm

In United States v. Singleton,9 the Fifth Circuit considered
whether section 2K2.l(b)(1) of the U.S.S.G., which requires a one
levellO upward adjustment to the base offense for possession of a
stolen firearm, 11 contains a mens rea requirement, and, if not, whether
the enhancement provision violates the Due Process Clause of the
Constitution. I2 Following the lead of the District of Columbia Cir
cuit,13 the Fifth Circuit ruled that section 2K2.l (b)(1) does not require
the government to prove that the defendant had knowledge that a
firearm was stolen. 14 Furthermore, the Fifth Circuit held that the
enhancement provision does not violate due process. IS

In Singleton, the government charged the defendant with the
knowing and unlawful possession of a firearm by a felon in violation
of federal law. I6 The defendant pleaded guilty.I7 The Presentence
Investigation Report calculated the base offense level of the defen
dant's crime and recommended a one-level enhancement under section
2K2.l(b)(1)18 because the defendant's firearm was stolen. 19 At the

8. In addition to lhe upward adjustments specified in chapter 2 of the guidelines, see
supra note 7 and accompanying lext, penalty enhancement may be required by lhe statute
under which the defendant is charged and convicted. See, e.g., 18 U.S.C. § 924(e)(I) (1988)
(stating that a person convicted for violating 18 U.S.C. § 922(g)(I) who has three previous
convictions for a "violent felony or a serious drug offense, or both, committed on occasions
different from one another" must receive the more severe punishment specified by the statute).

9. 946 F.2d 23 (5th Cir. Oct. 1991), cert. denied, 112 S. Ct. 1231 (1992).
10. The U.S.S.G. (Nov. 1991) now requires a two-level adjustment. The Singleton court

used the 1990 edition.
II. See U.S.S.G. § 2K2.I(b)(I). Specifically, the enhancement provision requires that the

sentencing court must increase the offense level "[ilf any firearm was stolen, or had an altered
or obliterated serial number." [d.

12. 946 F.2d at 24.
13. See United States v. Taylor, 937 F.2d 676 (D.C. Cir. 1991).
14. 946 F.2d at 25.
15. [d. at 27.
16. [d. at 24. The one count indictment charged that the defendant violated 18 U.S.C.

§§ 922(g)(1), 924(a)(2) (1988).
17. [d.
18. [d.; see supra note II.
19. 946 F.2d at 24. The Presentence Investigation Report also "recommended a two-level

reduction in the offense level for acceptance of responsibility under U.S.S.G. § 3EI.I(a). [d.
Furthermore, in accordance with step two, see supra note 5, the Presentence Investigation
Report calculated the defendant's criminal history as falling into category III. [d.
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sentencing hearing, the defendant objected to the enhancement, ar
guing that he did not know that the gun was stolen and, further,
that the government made no attempt to prove that he knew that
the gun was stolen.20 The sentencing court overruled the defendant's
objection, holding that the enhancement does not violate due proc
ess. 21

On appeal to the Fifth Circuit,22 the defendant made two argu
ments. First, he asserted that the guidelines' enhancement for pos
session of a stolen firearm does not contain an explicit mens rea
requirement and that the rule of lenitY,23 therefore, mandates that
the government be required to prove the defendant's knowledge that
the gun was stolen.24 Second, the defendant asserted that even if the
court construed the guidelines' enhancement provision to permit
enhancement for the unknowing possession of a stolen gun, the
enhancement violates due process because it authorizes sentencing
for the unknowing commission of a crime. 25 The Fifth Circuit rejected
both arguments and affirmed the district court's judgment of sen
tencing. 26

The court first rejected the defendant's contention that because
section 2K2.1 (b)(1)27 does not explicitly require knowing possession
of a stolen gun, the rule of lenity therefore requires the government
to prove the defendant's knowledge. The court reasoned that the rule
of lenity was inapplicable because section 2K2.I(b)(1) is not ambig
uous, for it simply directs the sentencing court to increase the sentence
if the defendant's gun was stolen or had an obliterated or altered
serial number. 28 The court noted that its conclusion that section
2K2.I(b)(I) is not ambiguous was supported by decisions of the
Courts of Appeal for the District of Columbia, Ninth, and Eighth

20. 946 F.2d at 24.
21. ld.
22. Because the district court's ruling on the defendant's objection was a matter of legal

interpretation, the Fifth Circuit conducted a de novo review. ld.
23. The rule of lenity "requires that ambiguous statutes be construed in favor of

defendants, so that members of an innocent citizenry are not surprised by being prosecuted
for acts that they could not know were criminal." ld. The rule of lenity applies only when
the statute in question is ambiguous. ld. (citing Bifulco v. United States, 447 U.S. 381 (1980».

24. ld.
25. ld.
26. ld. at 25-27.
27. See supra note II.
28. 946 F.2d at 25.
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Circuits. 29 The court further reasoned that the presumption that
criminal statutes include an element of mental culpability30 is inap
plicable because it is clear that the drafters of section 2K2.1(b)(1)
intentionally made possession of a stolen gun subject to strict lia
bility.31 The court noted that the drafters of the guidelines were
explicit in other sections of the guidelines when they wished to impose
a mens rea requirement. 32 In reaching its conclusion, the Fifth Circuit
relied upon United States v. Taylor,33 a decision of the District of
Columbia Circuit, and expressly adopted its reasoning and holding.34

The Fifth Circuit then considered the defendant's second argu
ment: "if the guidelines unambiguously provide that possession of a
stolen firearm when the defendant did not know it was stolen may
be used to enhance a sentence, such commands to a sentencing court
violate due process and hence are unconstitutional." 3S The court
ruled that the enhancement provision does not violate due process. 36

In deciding this constitutional issue of first impression,37 the
court relied upon the broad discretionary authority invested in the
sentencing court and found inapplicable those limitations imposed
on the procedures for determining guilt as opposed to sentencing. 38

First, the court rejected the defendant's argument that the "strict
liability enhancement" contained in section 2K2.1(b)(1) is unconsti
tutional under case law declaring strict liability crimes constitutionally

29. [d. (citing United States v. Taylor, 937 F.2d 676, 681-82 (D.C. Cir. 1991); United
States v. Peoples, 904 F.2d 23, 25 (9th Cir. 1990) (per curiam); United States v. Anderson,
886 F.2d 215, 216 (8th Cir. 1989».

30. See United States v. Anderson, 885 F.2d 1248, 1253 (5th Cir. 1989) (en bane) (holding
that the mere or accidental omission of a mens rea requirement does not necessarily dispense
with such a requirement).

31. 946 F.2d at 25.
32. [d. The court stated as follows: "Because statutory sections are to be construed as

coherent wholes, the precision of the drafters in including mens rea in neighboring sections
indicates that the reason that the section [2K2.I(b)(l») does not use the word 'knowingly' is
that the drafters did not wish such a requirement to apply." [d.

33. 937 F.2d 676 (D.C. Cir. 1991).
34. 946 F.2d at 25.
35. [d.
36. /d. at 27.
37. [d. at 26. The court noted that in Taylor, the District of Columbia Circuit did not

address the constitutional issue. [d. at 26 n.3. Similarly, the court noted that neither the
Eighth nor Ninth Circuits, in Anderson and Peoples, respectively, addressed the due process
argument of the defendant in Singleton. [d.

38. See id. at 26-27.
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infirm.39 The court reasoned that "the upward adjustment for pos
session of a stolen firearm does not stand alone as an independent
crime but is part of a sentencing court's quest to formulate a proper
sentence."4O For this reason, the court found that case law holding
that the government must prove intent to establish that a crime has
been committed is inapposite, and does not support the proposition
that the government must prove intent for every element a judge
considers in sentencing.41 Simply stated, the court refused to equate
conviction of a strict liability crime with subjection to a strict liability
sentencing enhancement.42

Second, to bolster its conclusion that the strict liability sentencing
enhancement is not unconstitutional, the court noted that during
sentencing a judge may consider items that could not be considered
in a constitutionally permissible way during the guilt phase of a
trial.43 For example, during sentencing the court may consider crimes
that have been proven beyond a reasonable doubt, crimes that have
not been proven beyond a reasonable doubt, and even crimes that
have not yet been charged. 44 Moreover, a sentencing court may
consider hearsay evidence and may impose a sentence applicable to
a crime other than that charged if the other crime more closely
resembles the crime that the defendant committed.45 Under the court's
analysis, the authority of sentencing courts to consider items inap
propriate for consideration during the guilt phase of a defendant's
trial confirmed that a strict liability enhancement is not the same as

39. [d. at 26.
40. [d.
41. [d. The court distinguished Lambert v. California, 355 U.S. 225 (1957). [d. In Lambert,

the Supreme Court held unconstitutional a city ordinance making it a crime for a convicted
felon to stay in the city for more than five days without registering because the ordinance did
not require knowledge of the registration requirement for conviction. Lambert v. California,
355 U.S. 225, 229-30 (1957). The court also distinguished United States v. Anderson, 885 F.2d
1248 (5th Cir. 1989) (en bane). 946 F.2d at 26. In Anderson, the Fifth Circuit held that a
defendant could not be convicted of possessing an unregistered firearm under the National
Firearms Act unless the government proved that the defendant knew that the gun involved
was a firearm as described under the statute. United States v. Anderson, 885 F.2d 1248, 1251
(5th Cir. 1989) (en bane).

42. 946 F.2d at 26. The court added that § 2K2.I(b)(l) "does not create a crime where
one otherwise would not exist." [d.

43. [d.
44. [d. (citing Roussell v. Jeane, 842 F.2d 1512, 1523-24 (5th Cir. 1988».
45. [d. (citing United States v. Warters, 885 F.2d 1266, 1275 (5th Cir. 1989».
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a strict liability crime, and, therefore, not subject to due process
limitations.46

B. Prior Violent Felonies

The Fifth Circuit defined the scope of a sentence enhancement
provision contained in a federal statute in United States v. MartinezY
In Martinez, police officers stopped and arrested the defendant
pursuant to outstanding felony warrants. 48 The defendant voluntarily
informed the officers that he had a sawed-off shotgun under the
front seat of his car. 49 Approximately four months after the arrest,
the grand jury returned a two-count indictment charging the defen
dant with two violations of federal law: I) possession of a firearm
by a convicted felon in violation of 18 U.S.C. section 922(g)(l), and
2) possession of an unregistered firearm in violation of 26 U.S.c.
section 586I(d).50 Pursuant to a plea agreement, the defendant pleaded
guilty to the first count and the government dismissed the second
counL51 Based upon the defendant's offense level and criminal his
tory, the sentencing guidelines indicated a sentence of twenty-four to
thirty months. 52

The government then filed an enhancement information, seeking
to trigger the sentence enhancement provision of 18 U.S. C. section
924(e)(l).53 Section 924(e)(I) provides that any defendant convicted
of certain crimes involving guns who also has been convicted of at
least three other "violent felonies" shall receive a minimum prison
term of fifteen years. 54 In the enhancement information, the govern-

46. See id. In reaching its conclusion, the court made two additional observations related
to the distinction between the task of determining guilt and the task of determining sentencing.
First, a sentencing court may depart from the guidelines range when the calculated range does
not accurately reflect the defendant's crimes. See id. The authorization to depart from the
range is constitutional, even though it directly affects the period of incarceration. See id. at
26-27. Second, before the sentencing guidelines became effective, courts always considered
whether the defendant's gun was stolen in formulating sentences. See id. at 27. This consid
eration never has been viewed as unconstitutional. See id.

47. 954 F.2d 1050 (5th Cir. Feb. 1992).
48. Id. at 1051.
49. Id.
50. Id.
5!. Id.
52. Id.
53. Id.
54. See 18 U.S.C. § 924(e)(I) (1988). Section 924(e)(I) of Title 18 provides as follows:
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ment enumerated three prior felony convictions of the defendant:
one conviction for burglary and two convictions for attempted bur
glary.55 The district court denied the defendant's motion to dismiss
the information on the ground that his prior convictions for at
tempted burglary did not constitute "violent felonies" within the
meaning of section 924(e)(l).56 The district court then sentenced the
defendant to fifteen years imprisonment.57

On appeal, the defendant asserted that the district court erred
in its interpretation of section 924(e)(1);58 the defendant asserted that
his two prior convictions for attempted burglary under Texas law
did not constitute "violent felonies" within the meaning of the
statutory enhancement.59 After engaging in statutory analysis,60 the
Fifth Circuit held that the attempted burglary convictions did not
qualify as violent felonies, and, therefore, that the district court had
erred in applying the enhancement provision of section 924(e)(l).61

The court began its analysis with a review62 of the language of
section 924(e)(l),63 noting that it requires a minimum sentence of
fifteen years for a defendant who violates section 922(g)64 and who
has three prior convictions for a "violent felony. "65 The court then
turned to the statutory definition of "violent felony":

As used in this subsection, the term "violent felony" means any
crime punishable by imprisonment for a term exceeding one year,
... that -

In the case of a person who violates section 922(g) of this title and has three previous
convictions by any court referred to in section 922(g)(I) of this title for a violent
felony or a serious drug offense, or both, committed on occasions different from
one another, such person shall be fined not more than $25,000 and imprisoned not
less than fifteen years....

[d.
55. 954 F.2d at 1051. All three convictions were obtained in Texas state courts. [d.
56. See id. at 1051-52. The defendant did not dispute that his prior burglary conviction

qualified as a "violent felony" within the meaning of the statutory language. See id. at 1051
n.2.

57. [d. at 1051. The district court also sentenced the defendant to a three-year term of
supervised release and a special assessment of $50. [d.

58. [d.
59. [d.
60. See infra notes 66-80 and accompanying text.
61. 954 F.2d at 1054.
62. [d. at 1052.
63. See supra note 54.
64. 18 U.S.C. § 922(g)(I) (1988) (making the possession of a firearm by a convicted felon

unlawful).
65. See supra note 54.
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(i) has as an element the use, attempted use, or threatened use of
physical force against the person of another; or
(ii) is burglary, arson, or extortion, involves use of explosives, 'or
otherwise involves conduct that presents a serious potential risk
of physical injury to another ....66

Based upon the statutory definition of "violent felony," the court
determined that there were two ways the defendant's prior convictions
for attempted burglary might be found to be "violent felonies"
pursuant to part (ii) of section 924(e)(2)(B): 1) the attempted burgla
ries could be burglary, arson, extortion, or involved the use of
explosives or 2) the attempted burglaries could have otherwise in
volved conduct that presented a serious potential risk of physical
injury to another .67

The court rejected the first possibility, refusing to equate a
conviction for attempted burglary with a conviction for burglary.68
The court relied upon the Supreme Court's section 924(e) definition
of "burglary" requiring 1) an illegal or unprivileged entry into, or
remaining in, a building or structure and 2) an intent to commit a
crime.69 The court reasoned that the government failed to show 1)
that the Texas statute under which the defendant was convicted for
attempted burglary required proof of these elements of burglary70 or

66. 18 u.s.c. § 924(e)(2)(B) (1988).
67. 954 F.2d at 1052. The court also identified a third way the defendant's prior convictions

might be found to be "violent felonies": pursuant to part (i) of § 924(e)(2)(B), the attempted
burglaries might have as elements the use, attempted use, or threatened use of physical force
against another person. [d. The court dismissed this theory, however, because the government
did not argue that the convictions for attempted burglary included the element of physical
force. [d. Moreover, the Texas statutes under which the defendant was convicted, TEX. PENAL
CODE ANN. §§ 15.01, 30.02 (Vernon 1989 and Supp. 1992), do not require proof of the use
or threat of physical force in order to convict a defendant of attempted burglary. [d.

68. 954 F.2d at 1052.
69. [d. (citing Taylor v. United States, 495 U.S. 575 (1990), cert. denied, 112 S. Ct. 232

(1991». In Taylor the Supreme Court defined "burglary" for purposes of § 924(e) as follows:
a person has been convicted of burglary for purposes of a § 924(e) enhancement if
he is convicted of any crime, regardless of its exact definition or label, having the
basic elements of unlawful or unprivileged entry into, or remaining in, a building
or structure, with intent to commit a crime.

Taylor v. United States, 495 U.S. 575, 599 (1990).
70. 954 F.2d at 1053. The court observed that the Texas Court of Criminal Appeals

specifically had held that "the offense of attempted burglary does not require that the offender
enter (or remain in) a building or structure; rather, any act amounting to more than mere
preparation that tends but fails to effect a burglary constitutes attempted burglary." [d. For
this reason, the court concluded that the defendant's convictions for attempted burglary did
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~) that the government's charging papers alleged and the jury instruc
tions required the jury to find that the defendant's conduct included
the necessary elements of burglary.71

The court also rejected72 the second possibility-that the prior
convictions for attempted burglary constitute "violent felonies" be
cause they involved conduct which presented a risk of serious physical
injury to another. 73 On this point the government argued that the
crime of attempted burglary presents the same quantum of danger
as the crime of burglary;74 thus, because burglary is thought to
present a serious risk of physical injury to another, attempted bur
glary should be similarly regarded.7s The Fifth Circuit provided two
reasons for rejecting the government's analysis. 76 First, the court
reasoned that had Congress intended for attempted burglary to
warrant sentence enhancement, Congress explicitely would have made
provision for the en1)ancement. 77 Second, the court reasoned that
"because attempted burglary does not require entry into a building
or habitation, it simply does not present the same degree of danger
that is presented by burglary.' '78 While the court acknowledged that
attempted burglary is serious and presents some risk of potential
harm, the court concluded that attempted burglary under Texas law
does not create the same risk as burglary.79

not necessarily demonstrate that the convictions included the critical elements of entry into a
building, for the defendant could have been convicted of attempted burglary without entering
any building or structure. See id.

71. [d. The government did not offer either the charging papers or the jury instructions
from the defendant's trial. [d.

72. [d. at 1053.
73. See supra note 67.
74. [d.
75. [d.
76. [d.
77. [d. The court noted that "[t]he Government ... presents no argument from the

legislative history that the Congress even considered including the crime of attempted burglary
- or any other attempt - when it was considering § 924(e)." [d.

78. [d. at 1054. The Fifth Circuit noted that the Supreme Court viewed burglary as
particularly dangerous because the offender enters a building in order to commit a crime. [d.
(citing Taylor v. United States, 495 U.S. 575, 588 (1990».

79. [d. In reaching its conclusion, the court rejected the Sixth Circuit's opinion that
burglary and attempted burglary present the same risk of injury. [d. In two cases, the Sixth
Circuit reasoned that a defendant's failure to complete a burglary does not reduce the risk of
potential injury to others. See United States v. Fish, 928 F.2d 185, 188 (6th Cir.), cert. denied,
112 S. Ct. 115 (1991); United States v. Lane, 909 F.2d 895,903 (6th Cir. 1990), cert. denied,
III S. Ct. 977 (1991).
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C. The "Schoolyard Statute"

While the Fifth Circuit declined to define the statutory "violent
felonies" enhancement broadly enough to include prior convictions
for attempted burglary,80 the court took a more expansive approach
with respect to the penalty enhancement contained in the "schoolyard
statute"81 in United States v. Wake. 82 The "schoolyard statute"
mandates a penalty enhancement for certain offenses that take place
"in or on, or within one thousand feet of, the real property com
prising a public or private elementary, vocational, or secondary
school. "83 The substantive offense, violation of which triggers the
section 845(a) enhancement, provides that it is unlawful for any
person knowingly or intentionally "[t]o manufacture, distribute, or
dispense, or possess with intent to manufacture, distribute, or dis
pense, a controlled substance.' '84 Thus, if the elements of section
845(a) are found, the court must enhance the penalty required under
section 841(b).8s

In Wake, the government indicted the defendant for possessing
a controlled substance with intent to distribute. 86 The defendant did
not dispute that he possessed cocaine within 1,000 feet of a school
or that he intended to distribute it somewhere; however, the defendant
objected to the jury's application of the section 845(a) enhancement
because he did not intend to distribute the cocaine within 1,000 feet
of the school. 87 The district court overruled the defendant's objec
tion. 88 Pursuant to the district court's jury instructions, the jury had
to find, in order to convict, only that the defendant intended to

80. See supra notes 47-80 and accompanying text.
8!. 21 U.S.C. § 845(a) (1988) (recodified at 21 U.S.C. § 860, Nov. 29, 1990).
82. 948 F.2d 1422 (5th Cir. Dec. 1991), cert. denied, 112 U.S. 2944 (1992).
83. 21 U.S.C. § 845(a) (1988). More specifically, the "schoolyard statute" provides as

follows:
Any person who violates section 841(a)(I) of this title or section 856 of this title by
distributing, possessing with intent to distribute, or manufacturing a controlled
substance in or on, or within one thousand feet of, the real property comprising a
public or private elementary, vocational, or secondary school ....

[d.
84. [d. at § 841(a)(I).
85. [d. at § 841(b). Section 841(b) establishes varying penalties based on the type and

amount of narcotics involved. See id.
86. 948 F.2d at 1425.
87. [d. at 1429.
88. [d. at 1429 n.8.
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distribute the cocaine somewhere, not that he intended to distribute
within 1,000 feet of the school. 89

On appeal, the Fifth Circuit considered whether the "schoolyard
statute" applies when a defendant possesses a controlled substance
within 1,000 feet of a school and intends to distribute it somewhere,
including outside the 1,000 foot zone.90 The court concluded that the
enhancement applies when a defendant possesses, within 1,000 feet
of a school, a quantity of a controlled substance sufficient to indicate
intent to distribute. 91 The court premised its conclusion on the
legislative history of the statute and Congress' purpose to eradicate
drugs and to create a drug-free zone around schools.92

D. Age

In addition to providing guidance as to the scope and operation
of various enhancements contained in the Sentencing Guidelines and
certain federal statutes,93 the Fifth Circuit identified two impermissible
considerations in sentencing:94 age9S and post-sentencing conduct when
a defendant is resentenced after the revocation of probation.96 In
United States v. White,97 the sentencing court dertermined, pursuant
to the Sentencing Guidelines, that the defendant should receive
between 151 and 188 months imprisonment. After making its deter
mination, the court ordered only 120 months imprisonment because
the defendant was "an 18-year old kid [who] should be given the
opportunity to turn his life around. "98 The Fifth Circuit reversed,
holding that youthfulness was not a relevant or permissible consid-

89. [d.
90. [d. at 1430, 1431. The court noted that the issue had not been decided by any court

of appeal. [d. at 1430.
91. [d. at 1430, 1431.
92. [d. at 1430. In reaching its conclusion, the court rejected the views of the district

courts that adopted the position of the defendant in Wake. [d.
93. See supra notes 1-92 and accompanying text.
94. See infra notes 95-108 and accompanying text.
95. See United States v. White, 945 F.2d 100 (5th Cir. Oct. 1991).
96. See United States v. Williams, 961 F.2d 1185 (5th Cir. May 1992).
97. 945 F.2d 100 (5th Cir. Oct. 1991).
98. [d. at 101. The sentencing court was aware that the downward departure was of

questionable legality: "The Court acknowledges on the record that this is a departure from
the guidelines. However, the Court feels that because of the defendant's age that the court
should depart and give Mr. White [the defendant) an opportunity to straighten his life out, if
at all possible." [d.
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eration under the Sentencing Guidelines and that it did not justify a
downward departure from the guidelines.99 The court emphasized
that the guidelines authorize a downward departure based upon age
only when the offender is elderly and infirm and when an alternative
form of punishment would be as efficient and less costly than
imprisonment. lOo The court noted that by narrowly limiting the cir
cumstances in which age would justify a departure from the applicable
range, the Sentencing Commission effectively eliminated considera
tion of age as a mitigating factor .101 The court further noted that
this view "points to an overall sentencing scheme that is crime
specific rather than offender-specific, and expresses a return 'to an
[sic] philosophy that the punishment should fit the crime. "'102

E. Conduct During Probation

In United States v. Williams,103 the Fifth Circuit determined
whether a sentencing court may consider a defendant's conduct during
a probation period in determining its sentence after revocation of

. the probation. I04 The statutory procedure for imposing a sentence
after revocation of probation allows the district court to "impose
any other sentence that was available under subchapter A at the time
of the initial sentencing." 105 Noting that other circuit courts, in

99. [d.
100. [d. (citing U.S.S.G. § 5HU). Section 5HU provides as follows:

Age (including youth) is not ordinarily relevant in determining whether a sentence
should be outside the guidelines range. Age may be a reason to impose a sentence
below the applicable guideline range when the defendant is elderly and infirm and
where a form of punishment such as home confinement might be equally efficient
as and less costly than incarceration.

U.S.S.G. § 5HU.
101. 945 F.2d at 102 (citing United States v. Daiagi, 892 F.2d 31, 34 (4th Cir. 1990).
102. [d. (quoting United States v. Mejia-Orosco, 867 F.2d 216, 218 (5th Cir.), cert. denied,

492 U.S. 924 (1989).
103. 961 F.2d 1185 (5th Cir. May 1992).
104. [d. at 1186. In Williams, the defendant pleaded guilty to assaulting a federal officer.

[d. He was sentenced to four years probation, six months at a halfway house, 400 hours of
community service, a fine of $16,543.22, and a special assessment of $50. [d. Shortly after
sentencing, the government moved to revoke his probation. [d. The district court revoked the
defendant's probation, based upon the government's presentation of evidence, and sentenced
the defendant to sixteen months imprisonment, departing upward from the applicable guideline
range. [d. On appeal, the defendant argued that the district court erred in considering his
conduct after the original sentencing hearing as the basis for the upward departure when
resentencing him. [d. at !187.

105. 18 U.S.C. § 3565(a) (1988).
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interpreting this statutory language, unanimously held that upward
departures based upon conduct occurring during probation are not
available at the time of initial sentencing,l06 the Fifth Circuit held
that "when a defendant is being sentenced after the revocation of
his probation, the district court may not upward depart from the
guidelines range based upon the defendant's conduct occurring after
the original sentencing. "107

III. FOURTH AMENDMENT

The single sentence making up the Fourth Amendment 108 has
spawned debate over countless issues of interpretation. 109 Its general
language is "brief, vague; general, [and] unilluminating." 110 Perhaps
for this reason, courts, including the Fifth Circuit, regularly review
Fourth Amendment challenges to the legality of a search or seizure. 111

Drug law offenders continue to bring the bulk of Fourth Amendment
challenges,1I2 although few such challenges are ever successful. lI3 The
following discussion focuses on two cases in which the Fifth Circuit
considered the extension of the exclusionary rule to revocation of
supervised release hearings ll4 and the constitutional limits of non
border checkpoint stops. liS

A. The Exclusionary Rule and Revocation of Supervised Release
Hearings

The judicially created exclusionary rule provides the remedy for
the government's violation of the strictures of the Fourth Amend-

106. 961 F.2d at 1187 (citing United States v. Alii, 929 F.2d 995 (4th Cir. 1991); United
States v. White, 925 F.2d 284 (9th Cir. 1991); United States v. Von Washington, 915 F.2d
390 (8th Cir. 1990); United States v. Smith, 907 F.2d 133 (11th Cir. 1990».

107. [d.
108. The Fourth Amendment provides as follows:

The right of the people to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall not be violated, and no Warrants
shall issue, but upon probable cause, supported by Oath or affirmation, and
particularly describing the place to be searched, and the persons or things to be
seized.

U.S. CONST. amend. IV.
109. As one commentator has stated: the Fourth Amendment "has resulted in billions of

words of interpretive text by the Supreme Court, state and lower federal courts, and com
mentators." JOSHUA DRESSLER, UNDERSTANDING CRIMINAL PROCEDURE 45 (1991).

110. [d. (citation omitted).
Ill. See Floyd, supra note I, at 206.
112. [d.
113. [d. (citing Bubany, supra note 5, at 219).
114. See infra notes 120-45 and accompanying text.
115. See infra notes 146-69 and accompanying text.
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ment. In the words of the Supreme Court, "evidence obtained in
violation of the Fourth Amendment cannot be used in a criminal
proceeding against the victim of [an] illegal search and seizure." 116
The primary purpose of the rule is the deterrence of police conduct
violative of the Fourth Amendment. 1I7 For this reason, the exclu
sionary rule is thought to protect society rather than the victim who
has suffered injury to his or her privacy interesL lIs

In United States v. MonteZ,1I9 the issue was whether the exclu
sionary rule applies in revocation of supervised release hearings,
absent a showing of harassment. 12o In Montez, the defendant pleaded
guilty to a charge of conspiracy and received a sentence of impris
onment to be followed by three years of supervised release. 121 The
defendant was released after serving his term of imprisonmenL I22
After the defendant's release, an agent of the United States Bureau
of Alcohol, Tobacco and Firearms ("ATF") learned123 that the
defendant was dealing in narcotics and carried a gun under the front
seat of his truck. l24 The ATF agent then conducted his own investi
gation to confirm the defendant's ownership of the truck, and
obtained a federal search warrant for the truck for purposes of
locating the defendant's gun. 125 When ATF agents executed the
warrant, however, they failed to find either a gun or any ammuni
tion;126 instead, they found and seized a small quantity of cocaine. 121

Based upon the seized cocaine, the government moved to revoke the
defendant's supervised releaseYs At the revocation hearing, the de-

116. United States v. Calandra, 414 U.S. 338, 347 (1974).
117. See Stone v. Powell, 428 U.S. 465, 486 (1976); Mappv. Ohio, 367 U.S. 643, 656,

reh'g denied, 368 U.S. 871 (1961); Elkins v. United States, 364 U.S. 206, 217 (1960). See
generally DRESSLER, supra note 109, at 238-39. A second purpose is the maintenance of judicial
integrity, the theory being that the courts should not facilitate a prosecutor's use of unconsti
tutionally seized evidence. 367 U.S. at 659. Since Mapp, however, the Supreme Court has
deemphasized the judicial-integrity rationale. See United States v. Janis, 428 U.S. 433, 446
(1976); DRESSLER, supra note 109, at 238-39.

118. See 428 U.S. at 486.
119. 952 F.2d 854 (5th Cir. Jan. 1992).
120. [d. at 855.
121. [d. The court also fined the defendant and assessed a fee. [d.
122. [d.
123. The ATF agent obtained his information from an agent of the Drug Enforcement

Administration. [d.
124. [d. at 856.
125. [d.
126. [d.
127. [d.
128. [d. at 855-56.
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fendant moved to suppress the cocaine found during the search of
his truck, challenging the scope of the search conducted pursuant to
the search warrant. 129 The district court denied the motion, and the
defendant appealed. 130

In the Fifth Circuit, the defendant argued that the district court
erred in denying his motion to suppress because the exclusionary rule
should apply in revocation of supervised release hearings. 131 The court
rejected the defendant's invitation to extend the applicability of the
exclusionary rule to cover revocation of supervised release programs
for several reasons. 132 First, the court expressly noted that it previ
ously had ruled that the exclusionary rule has no applicability in
revocation of probation hearings in the absence of police harassment
of the probationer. 133 This refusal to extend the applicability of the
exclusionary rule to revocation of probation hearings, the court
explained, was justified by the need of the court in such hearings to
have all reliable evidence pertaining to the probationer's conduct. 134

The same rationale justified the court's refusal to apply the exclu
sionary rule in hearings involving revocation of supervised release. 13S

The court derived the second reason for its refusal to extend the
applicability of the exclusionary rule to revocation of supervised
release hearings from the intent of Congress. 136 The court found that
in the statute providing for revocation of supervised release,137 Con
gress provided that the determination is to be made in accordance
with the Federal Rules of Criminal Procedure ("FRCP"). The FRCP
do not contain a codification of the exclusionary rule. 138 When

129. Id. at 856.
130. Id. The defendant admitted at oral argument that courts never have applied the

exclusionary rule at sentencing hearings. Id. at 857.
131. Id. at 857.
132. Id. (citing United States v. Wiygul, 578 F.2d 577, 578 (5th Cir. 1978) (per curium».
133. Id. On this point, the court adopted the reasoning of the Ninth Circuit: "Because

violation of probation conditions may indicate that the probationer is not ready or is incapable
of rehabilitation by integration into society, it is extremely important that all reliable evidence
shedding light on the probationer's conduct be available during probation revocation proceed
ings." Id. at 857-58 (quoting United States v. Winsett, 518 F.2d 51, 54-55 (9th Cir. 1975».

134. Id. at 859. The court noted that the "vast majority of other courts" agreed with the
Ninth Circuit. Id. at 858. The court also noted that the refusal to extend the exclusionary rule
to probation revocation hearings was not universal. Id. at 858 n.l.

135. See id.
136. Id. at 858.
137. See 18 U.S.C. § 3583(e)(3) (1988).
138. 952 F.2d at 858.
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Congress enacted the revocation statute, a majority of the circuit
courts previously had held that the exclusionary ·rule is inapplicable
in revocation of supervised release hearings"39 The Fifth Circuit
concluded, therefore, that Congress never intended for the exclusion
ary rule to apply in revocation of supervised release hearings. l40

Finally, because the agents were aware that the defendant was
on supervised release, the court balanced the deterrence of police
misconduct that could be achieved with extension of the rule and
the potential harm to revocation hearings by excluding illegally
obtained evidence. 141 The court noted that safely reintegrating former
prisoners into society is of great societal value and can be accom
plished only if "the courts have all reliable information regarding
the individual's conduct."142 A revocation hearing is harmed if all
information is not made available. Moreover, applying the exclu
sionary rule to generally informal revocation hearings would force
officers to spend more time collecting admissible evidence. 143 On this
basis, the court concluded: "After weighing these factors, we hold
that the value to society of safely reintegrating former prisoners
clearly outweighs whatever marginal benefit which might accrue from
extending the exclusionary rule to supervised release revocation hear
ings which do not involve harassment."144

B. Non-Border Checkpoint Searches

In an en banc opinion on the Fourth Amendment, the Fifth
Circuit considered the constitutional limitations on non-border check
point stopS.145 In United States v. Pierre,l46 a panel of the Fifth

139. [d.
140. [d. The court engaged in a balancing analysis based upon the Ninth Circuit's decision

in United States v. Winsett, 518 F.2d 51 (9th Cir. 1975).
The court concluded that extending the exclusionary rule to supervised release revocation

hearings "would achieve a deterrent effect speculative or marginal at best." [d. (quoting 518
F.2d at 54).

141. 952 F.2d at 859.
142. [d.
143. [d. The court found that the trial courts' implicit finding that there was no harassment

was not clearly erroneous. [d.
144. [d.
145. See United States v. Pierre, 958 F.2d 1304 (5th Cir. Apr. 1992) (en bane), cert. denied,

113 S. Ct. 280 (1992).
146. 932 F.2d 377 (5th Cir. 1991), rev'd, 958 F.2d 1304 (5th Cir. Apr. 1992), cert. denied,

113 S. Ct. 280 (1992).
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Circuit reversed the district court's denial of the defendant's motion
to suppress evidence gathered during a warrantless search of the
defendant's truck at a fixed checkpoint stop in Sierra Blanco, Texas. 147

During the stop, an agent stuck his head through the open driver's
window to see if anyone was sitting in the back seat. l48 As he did
so, the agent smelled freshly burned marijuana. 149 The agent then
asked the driver if he objected to a search of the luggage in the
truck, and the driver said that he did not. ISO Upon opening each
piece of luggage, the agent discovered six tape-wrapped bundles
containing 13.8 pounds of cocaine. 151

The district court denied the defendant's motion to suppress
evidence of the drugs. ls2 As he had argued before the district court,
the defendant argued before a panel of the Fifth Circuit that the
agent violated his Fourth Amendment rights when the agent placed
his head into the truck through the driver-side window and smelled
the marijuana. ls3 The defendant claimed that the district court should
have applied the exclusionary rule and granted his motion to sup
press. IS4 The panel agreed. In reversing the district court, the panel
ruled that the agent conducted a search when he stuck his head
through the window and, further, that the search was unreasonable. 155

In addition, the panel concluded that the defendant's consent to
search the luggage in the rear of the truck "was not sufficiently
attenuated from the illegal search to cure the taint." IS6

The en bane court reversed the panel opinion and affirmed the
district court's denial of the defendant's motion to suppress evidence
of the drugs. 157 In United States v. Martinez-Fuerte,lS8 the Supreme
Court held that officers at non-border checkpoint stops may make
routine stops, ask questions of vehicle occupants, request documen
tation establishing a right to be in the United States, and refer

147. 932 F.2d at 379.
148. [d. at 380.
149. [d.
150. [d.
151. [d.
152. [d. at 379.
153. [d. at 383.
154. [d. at 385.
155. [d. at 383.
156. [d. at 390-91.
157. United States v. Pierre, 958 F.2d 1304, 1306 (5th Cir. Apr. 1992) (en bane), cert.

denied, 113 S. Ct. 280 (1992).
158. 428 U.S. 543 (1976).
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vehicles to the secondary inspection area for any reason or no reason
at all. 159 The Court held, however, that if officers wish to search
vehicles or their occupants, the officers must have probable cause or
consent. l60 The en banc court applied Martinez-Fuerte to the facts
before it. First, the court assumed, without deciding, that the agent's
action (sticking his head through the window) constituted a search. 161

The court then turned to the critical inquiry: whether the search was
reasonable. 162 The en banc court answered in the affirmative. 163 The
court reasoned that passengers of vehicles at fixed checkpoints do
not have reasonable expectations of privacy in not being stopped and
questioned about their citizenship.l64 Moreover, the court stated that
Martinez-Fuerte provides officers with the right to question passen
gers, including the defendant in this case, in an effective way, and
that this includes the right to have eye contact with the passenger .165
Furthermore, the court determined that the agent's actions were no
more intrusive than necessary to accomplish the objective of deter
mining whether anyone was in the back seat, and, if so, making eye

.contact with that person. l66 Finally, the court noted that the search
was reasonable because it was necessary in order to protect the
officer's safety.167 For all of these reasons, the Court concluded that
the search was not unreasonable and, therefore, did not violate the
Fourth Amendment. 168

IV. FIFTH AMENDMENT

A. Reach of the Public Safety Exception

In Miranda v. Arizona,169 the Supreme Court rendered one of
its more famous and controversial decisions. In Miranda, the court

159. [d. at 558, 562.
160. [d. at 567.
161. 958 F.2d at 1308.
162. [d. at 1309.
163. [d.
164. [d.
165. [d.
166. [d.
167. [d. The court stated that the checkpoint agent "would have good reason to position

himself so he could see the person with whom he is speaking." [d.
168. [d. In reaching its conclusion, the court expressly stated thaI its holding was "fact

specific and based on the peculiar fact of this case." [d. Because the court found that the
search was reasonable, it held that the smell of marijuana fell within the plain view exception
to the warrant or probable cause requirement. [d. at 1310.

169. 384 U.S. 436, reh'g denied, 385 U.S. 890 (1966).
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held that any statement obtained by the police during a custodial
interrogation cannot be used against the speaker in a criminal trial
unless the police furnished procedural safeguards protecting the
speaker's Fifth Amendment rights.l7° Since Miranda, the Supreme
Court has recognized several exceptions to the rule, outlining the
narrow, exigent circumstances under which the police need not advise
suspects of their rights prior to custodial interrogation. l7I In New
York v. Quarles,172 for example, the Supreme Court recognized the
"public safety" exception to the enforcement of Miranda require
ments. The exception holds that in situations posing a threat to public
safety, the interest in securing public safety outweighs the need for
the prophylactic rule protecting a suspect's Fifth Amendment privilege
against self-incrimination. 173

In Fleming v. Collins,174 the Fifth Circuit, sitting en banc, dealt
with the reach of the public safety exception. 175 Disagreeing with the
panel majority, the en banc court, with two dissents,176 concluded
that the public safety exception was applicable to the facts of the
case. 177 The court first reviewed the policy behind Miranda warnings,
noting that the warnings were designed to protect a suspect's Fifth
Amendment rights during custodial interrogations and that they
consist of advising a suspect of the right to remain silent and of the
right to have an attorney present during questioning, as well as
advising a suspect that any incriminating statement may be usep
against the suspect. 178 The court then considered the public safety
exception to Miranda. 179 The court carefully analyzed the facts of
New York v. Quarles l80 and concluded that the facts before it

170. [d. at 442.
171. See Dressler, supra note 109, at 307-10.
172. 467 U.S. 649 (1984).
173. [d. at 654.
174. 954 F.2d 1109 (5th Cir. Mar. 1992) (en banc).
175. See id. at 1112-14. As professor Dressler has noted:

The precise boundaries of the exception are difficult to ascertain, except that there
must be an "objectively reasonable need to protect the police or the public from
[an] immediate danger"; there must exist an "emergency requiring immediate action
beyond the normal need expeditiously to solve a serious crime."

Dressler, supra note 109, at 308.
176. See 954 F.2d at 1114 (Williams, 1. and Brown, 1., dissenting).
177. [d.
178. [d. at 1112.
179. [d.
180. 467 U.S. 649 (1984); see supra note 172 and accompanying text. The Fleming court
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presented a more compelling case for the application of the public
safety exception than Quarles itselLI81

In Fleming, the defendant and others entered a bank with the
intention of robbing it. 182 When a security guard interrupted their
attempt, the defendant fled; as he fled, the security guard shot him. 183

When the defendant reached the street, an employee of a used car
dealership, who had heard the gunshot and saw that it apparently
had hit the defendant, yelled at the defendant to stop.l84 When the
defendant refused, he cut off the defendant's escape by stopping the
defendant with his wrecking truck. 18S The employee, holding a loaded
gun, pinned the defendant to the ground. 186 Two police officers, who
were on their way to the bank to respond to the alarm, stopped
when they spotted the employee pinning the defendant to the ground. 187
The officers questioned both men to ascertain the nature of the
situation. 188 About two to three minutes into the confrontation, the
officers determined that the defendant was the bank robber. 189 After
further questioning, the defendant informed the officers that he had
been shot by the man at the bank, that he had dropped his gun,
that he had acted alone, and that he had not obtained any money. 190
The defendant did not receive his Miranda rights until after disclosing
this information. 191

described the facts in Quarles as follows:
Informed by a woman that she had just been raped and her assailant, carrying a
gun, had entered a nearby supermarket, the police officers gave pursuit. Inside the
store, one of them saw Quarles, who matched the victim's description. When Quarles
ran, the officer chased him toward the back of the store with pistol drawn. The
officer ordered Quarles to stop and put his hands over his head, frisked and
handcuffed him and, finding an empty holster, asked where Quarles had put his
gun. Quarles nodded toward the place he had hidden a loaded gun and said, "the
gun is over there." As a result of the Supreme Court's decision, this statement was
allowed in evidence at Quarles' trial.

954 F.2d at 1112-13.
181. 954 F.2d at 1113.
182. [d. at 1109.
183. [d. at 1110.
184. [d.
185. [d.
186. [d.
187. [d. At this point in time, the officers did not know whether the bank alarm was a

false alarm. [d.
188. [d.
189. [d.
190. [d. at III 1.
191. [d.
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The court held that the officers came upon "a still-volatile
situation" and had no way of knowing which of the men was the
victim and which was the perpetrator. 192 They had a need to determine
whether the defendant had a gun. 193 For these reasons, the court
found the public safety exception applicable. l94 The court rejected
the dissent's "parsing of testimony," stating that "a cold trial record
cannot convey the anxiety inherent in the armed confrontation."195
The court emphasized that the public safety exception should be
intuitively comprehensible to police officers, and that here the officers
properly had advised the defendant of his Miranda rights after the
danger inherent in the situation had passed. l96

B. Double Jeopardy

The Fifth Amendment provides in part that no person shall "be
subject for the same offence to be put twice in jeopardy of life or
limb."I97 In Ladner v. Smith,198 the Fifth Circuit, for the first time,
applied the Supreme Court's new double jeopardy test from Grady
v. Corbin l99 to a double jeopardy claim in the context of successive
prosecutions.2°O In Ladner, the defendant, a police chief, was indicted201

for violating the civil rights of a prisoner by subjecting the prisoner
to bodily injury.202 Two months later, the defendant was indicted for
the murder of the same prisoner.203 Thereafter, the defendant was
tried on the first indictment and acquitted by the jury.204 Twenty
one months after the acquittal, the defendant was tried on the second

192. [d. at 1113.
193. [d.
194. [d.
195. [d.
196. [d. at 1114. The dissenters viewed the facts differently. [d. (Williams, J. and Brown,

J., dissenting). In their view, the exception applied only 10 the early stages of the confrontation
when the officers first came upon the two men. [d. According to the dissenters, however, a
constitutional violation occurred when the officers asked the defendant if he was involved in
the robbery without first advising him of his Fifth Amendment rights. [d.

197. U.S. CaNST. amend. V.
198. 941 F.2d 356 (5th Cir. Sept. 1991), cert. denied, 112 S. Ct. 1665 (1992).
199. 495 U.S. 508 (1990).
200. 941 F.2d at 357.
201. The indictment was based on TEX. PENAL CODE ANN. § 39.021(a)(I)-(2) (1989). 941

F.2d at 358.
202. [d.
203. [d.
204. [d.
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indictment and convicted of murdering the prisoner.205 Affirming the
denial of habeas corpus relief,206 the court applied Grady, and held
that the acquittal on the civil rights prosecution did not preclude
(under the Double Jeopardy Clause) the. subsequent prosecution for
murder arising out of the same factual incident.207

The majority began its analysis by applying step one of Grady.20s
The court applied the Blockburger test to determine whether the
second prosecution required "proof of a fact which the other does
not. "209 The court concluded that the statutory elements of murder
differ from the statutory elements of violating a prisoner's civil rights
and, further, that each offense requires proof of different facts for
their respective intent requirements. 210 Accordingly, the court found
that the completion of the first step indicated that the second
prosecution was not barred.2IJ

The majority then turned to the second step of Grady, which
requires the application of four analytical components in sequence:
(1) an identification of the essential elements of the offense charged
in the second prosecution; (2) a determination of the conduct the
government proposes to prove to meet the essential elements of the
offense charged in the second prosecution; (3) an examination of the
conduct to determine if the conduct constitutes one or more separate
and distinct offenses for which a person could be charged; and (4)
a determination whether the defendant, in fact, was prosecuted for
one or more of the separate and distinct offenses. 212

205. [d.
206. For a description of the procedural history of the case, see id. at 358-59.
207. [d. at 364.
208. See id. at 359.
209. [d. (quoting Blockburger v. United States, 284 U.S. 299 (1932».
210. [d. at 360-61.
211. [d. As a part of its step-one analysis, the Fifth Circuit also held inapplicable two

limited exceptions to Blockburger. [d. at 360. The court held that the exception in Harris v.
Oklahoma, 433 U.S. 682 (1977), did not bar the second prosecution for murder because "the
second prosecution did not require proof of every element of the civil rights violations; neither
is the civil rights violation either a true lesser included offense of a murder charge or a 'species'
of lesser included offense of murder." [d. at 361. The court also held that the limited exception
in Ashe v. Swenson, 397 U.S. 436 (1970), did not bar the second prosecution for murder
because "acquittal could have resulted from the jury's belief that [the defendant) did not
know his conduct was unlawful." [d. In other words, "a rational jury could have grounded
its verdict upon an issue other than that which the defendant seeks to foreclose from
consideration." [d. at 444.

212. See 941 F.2d at 362. The court created the four steps to avoid the "same evidence"
or "same offense" test. [d.
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In applying the four components, the court first found that the
essential elements· of murder are criminal intent and the causal
connection between the defendant's overt act and the resulting death. 213

With respect to the second component, the court found that the
conduct that the state would rely upon to prove the essential elements
of murder would be the intentional beating of the prisoner with
intent to cause death. 214 As to the third component, the court found
that the conduct the state would use to prove murder "would
constitute any number of separate and distinct homicide offenses . . .
as well as several non-lethal excessive force offenses . . ., for which
[the defendant] could have been prosecuted separately. "215 Finally,
with respect to the fourth component, the court found that the
defendant clearly was not prosecuted for any of the homicide offenses
or any of the non-lethal excessive force offenses. 216 Accordingly, the
majority concluded that the first prosecution did not erect a double
jeopardy bar to the second prosecution.217

213. [d.
214. [d.
215. [d.
216. [d. at 363-64.
217. [d. The dissent believed that the majority's analysis was flawed because the government

proved precisely the same conduct in both trials, and, therefore, the second prosecution was
barred. [d. at 365 (Jolly, J., dissenting).


