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NATIONALIZATION OF PUBLIC EDUCATION:
THE CONSTITUTIONAL QUESTION

Rodric B. Schoen*

INTRODUCTION

TIME: A September morning sometime in the future.
SCENE: ;he home of an average American family, a home not

unlike a million others in the United States.
Mr. and Mrs. Smith are seated at the breakfast table. Mr. Smith

opens the morning newspaper and reads to his wife:

FEDERAL GOVERNMENT TAKES OVER PUBLIC EDUCATION TODAY

The federal government today begins operation of all public
schools in the United States. Public education became the sole respon
sibility of the federal government under the Federal Education Act
passed by Congress and signed into law by the President more than a
year ago. The Act, which nationalized public education in the United
States from kindergarten through the twelfth grade, ousts the states,
towns, and local school districts from public education and vests exclu
sive control of public education in the new United States Department
of Public Education, directed by the Secretary of Public Education,
who was recently appointed by the President.

Since all costs of public education are now borne by the federal
government, many states and communities have already abolished or
substantially reduced state and local taxes which were the primary
source of public education funds for more than a century. Federal
income tax rates have been increased, however, to provide additional
federal funds for operation of the public schools, and new federal
excise taxes have been proposed in Congress.

The federal government, not bound by former boundaries of local
school districts, has created federal school districts, many of which
include urban and suburban areas formerly served by separate school
districts in such metropolitan centers as New York, Chicago, Los
Angeles, and Houston. Even state boundaries are ignored in some
parts of the country. Children residing in Gary, Indiana, will attend
public schools in Illinois, and many children living in the District of
Columbia will attend schools located in Maryland and Virginia.
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Teachers in the public schools are now employees of the federal
government, and the Secretary of Public Education has announced
that national teacher and curriculum standards will soon be established
for the federal public schools.

As Mr. Smith finishes reading the news story, the Smith children,
carrying notebooks and gym equipment, rush into the room. The chil
dren begin school today.

To many readers this imaginary scene may seem a grotesque fan
tasy. Why would Congress want to nationalize public education and
oust the states and local communities from their traditional responsibil
ity for public education? And even if there were good reasons for nation
alizing public education, everyone realizes that Congress lacks the con
stitutional power to do so. Operation of public schools is obviously one
of those powers reserved to the states or to the people by the tenth
amendment to the Constitution. Public education has always been a
state function, and the United States Supreme Court has declared that
"education is perhaps the most imporant function of state and local
governments." I

The purpose of this paper is to examine whether Congress has the
constitutional power to nationalize public education. While much could
doubtlessly be said for and against nationalized public education, com
ments directed toward the wisdom or folly of nationalization are point
less if Congress lacks the power to nationalize public education. It is
one thing to determine if a particular power exists, but quite another to
determine if the power should be exercised. This paper, then, is primar
ily directed toward the threshold question, does Congress have the
power, not toward the collateral question, should Congress exercise the
power if the power exists.

If Congress lacks constitutional power to nationalize public educa
tion, or if its constitutional powers to do so are so uncertain and conjec
tural that the validity of a federal undertaking of this magnitude is
doubtful, the obvious and certain remedy for these deficiencies, if such
they are,2 is an amendment to the Constitution. But recommending an
amendment to the Constitution is not the purpose of this paper.

Whether public education should be nationalized is left to others
more qualified to make informed and thoughtful judgments on this
question. If nationalization of public education is considered beyond the

I. Brown v. Board of Educ., 347 U.S. 483, 493 (1954).
2. The question is plainly one of opinion.
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constitutional powers of Congress, however, then thoughtful examina
tion of nationalization is foreclosed at the outset for want of legal
authority to transform a judgment favoring nationalization into law.
Should it appear, however, that Congress may possess the constitutional
power to nationalize public education, impossibility becomes possibility.
Even mere "possibility" has its own reality, which may encourage the
intensive and critical inquiry appropriate for an extraordinary exercise
of federal power.

The threshold question posed in this paper, does Congress have the
constitutional power to nationalize public education, cannot be an
swered here with certainty, but this paper does conclude that the power
to nationalize public education may exist and, to that extent, rejects the
certainty of impossibility.

PART I: NATIONALIZATION OF PUBLIC EDUCATION

Part I of this paper describes how a nationalized system of public
education might differ from the traditional state-local systems of public
education now existing in the United States. For this part of the paper,
the constitutional power of Congress to nationalize public education is,
in the fashion of jurists, assumed arguendo, an assumption examined in
Part II of the paper. If all readers agreed that a system of nationalized
public education would or could be "different" than the traditional
state-local systems, this unanimity alone is not a sufficient reason to
recommend nationalization of public education, for "different" is not
synonymous with "better" or "worse." Even assuming that Congress
possesses the power to nationalize public education, one would scarcely
propose that the power be exercised if it were genuinely believed that
nationalized public education would be "worse" than the education
provided by the states and local communities. Nor could one sensibly
propose the great and complex legislative task of nationalizing public
education if it were believed that the resulting educational system would
only equal the former state systems. Unless Congress believed that
nationalizing public education would in fact provide "better" public
education, nationalization should not be undertaken. Certainly the
United States Congress should not waste its energy and time, in this era
of multiplying social and economic problems, in overturning and de
stroying traditional state and local responsibility for public education
unless it were also convinced that nationalization would result in sub
stantially "better" public education for the children of America. If this
analysis is correct, is it now possible to determine that nationalization
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of public education would or could produce "better" education than is
presently available in the state and local systems?

Of lOa average Americans asked to react to a federal statute plac
ing all public education in the United States under the exclusive author
ity of the federal government, easily half might respond, for reasons as
diverse as the society they typify, that nationalization of public educa
tion would be a disaster, a national catastrophy, and plainly "worse"
than public education provided by the states and local communities.
Conversely, the remaining half might respond that nationalization of
public education would be a step toward national salvation, clearly
producing "better" public education than the states and local communi
ties. While the absence of unanimity on a controversial issue is hardly
remarkable, unanimity is not required to enact legislation. A simple
majority in the Congress is sufficient to nationalize public education,3
and the act may be enforced unless it is beyond the power of Congress
and thus unconstitutional.

Since the words "better" and "worse" are terms of comparison, a
comparison between a wholly abstract concept of nationalized public
education and the familiar reality of state and local public education
seems unfair; one is abstract and unfamiliar, the other real and familiar.
To equalize the comparison, consideration of three problems in public
education may provide a degree of "reality" to the concept of national
ized public education, thus allowing a more informed comparison be
tween the two forms of public education. But it will not answer the
major question. Whether the differences between nationalized and state
public education result in "better" or "worse" public education still
remains a matter of opinion.

The three problems in public education selected to illustrate the
difference between nationalized and state public education are segrega
tion in public education, financing public education, and the methods
and objectives of public education. While the discussion of these three
problems is not exhaustive nor intended to cover every aspect of each
problem in detail, it is believed adequate to demonstrate the potential
effects of nationalization on public education in the United States.

A. The Problems of"Equal Educational Opportunity" and" Quality
Education" Considered and Rejected

Failure to select "equal educational opportunity" and "quality edu-

3. But two-thirds of each house must concur to override a presidential veto.
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cation" as problems suitable for illustrating the impact of nationaliza
tion on public education should be explained, at least briefly. These
"problems," or more accurately, these "objectives," are rejected for
discussion solely because they presently lack certainty of definition.
What is "equal educational opportunity?" What is "quality education?"
How are these educational objectives measured and attained?

In Brown v. Board ofEducation,4 the Supreme Court declared that
when a state has undertaken to provide education, that educational
opportunity is "a right which must be made available to all on equal
terms."5 The Court then held that racial segregation in public schools
denied children of the minority group "equal educational opportuni
ties."6 Thus appeared the concept of "equal educational opportunity"
in constitutional jurisprudence. Even if equal educational opportunity
were not a desirable objective of public education, quite apart from the
Brown decision, the Court nevertheless stated that equality of educa
tional opportunity is required by the equal protection clause of the
fourteenth amendment. Whether the constitutional requirement of
equal educational opportunity reaches beyond state laws requiring or
allowing racially segregated public schools, the specific state action held
unconstitutional in Brown, is not yet clear, though lower courts have
extended Brown to so-called de facto school segregation7 and to the
traditional methods of financing public education in the states and local
communities.s The Supreme Court has agreed to review extension of
Brown to de facto school segregation,9 and a school financing decision

4. 347 U.S. 483 (1954).
5. Id. at 493.
6. Id.
7. E.g.. Bradley v. Milliken. 338 F. Supp. 582 (E.D. Mich. 1971): United States v. Board of

School Comm·rs. 332 F. Supp. 655 (S.D. Ind. 1971): Soria v. Oxnard School Dist. Bd. of Trustees.
328 F. Supp. 155 (CD. Cal. 1971): Keyes v. School Dist. No.1. 313 F. Supp. 61 (D. Colo. 1970).
rev'd in part. 445 F.2d 990 (10th Cir. 1971). cert. granted. 404 U.S. 1036 (1972): Spangler v.
Pasadena Bd. of Educ .. 311 F. Supp. 501 (CD. CaL). intervention denied. 427 F.2d 1352 (9th Cir.
1970). cert. denied. 402 U.S. 943 (1971): Davis v. School Dist.. 309 F. Supp. 734 (E.D. Mich. 1970).
affd. 443 F.2d 573 (6th Cir.). cert. denied. 404 U.S. 913 (1971): United States v. School Dist. 151.
286 F. Supp. 786 (N.D. III. 1968). modified. 432 F.2d 1147 (7th Cir. 1970). cert. denied. 402 U.S.
943 (1971): Taylor v. Board of Educ.. 191 F. Supp. 181 (S.D.N.Y.). affd. 294 F.2d 36 (2d Cir.).
cert. denied. 368 U.S. 940 (1961).

8. E.g.. Rodriguez v. San Antonio Ind. School Dist.. 337 F. Supp. 280 (W.D. Tex. 1971).
prob. juris. noted. 92 S. Ct. 2413 (1972): Van Dusartz v. Hatfield. 334 F. Supp. 870 (D. Minn.
1971): Serrano v. Priest. 5 Cal. 3d 584. 487 P.2d 1241. 96 Cal. Rptr. 601 (1971).

9. Keyes v. School Dist. No. I. 313 F. Supp. 61 (D. Colo. 1970). rev'd in part. 445 F.2d
990 (10th Cir. 1971). cert. granted. 404 U.S. 1036 (1972).
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is now pending before the Court. 1O It is not the purpose of this paper to
determine whether the promise of Brown has· been-or ever will
be-fulfilled. There is no paucity of literature on the school desegrega
tion cases,11 from Brown through A lexander, 12 which declared that every
school district must "terminate dual school systems at once" and oper
ate "now and hereafter only unitary schools," 13 to Swann,14 which
finally approved busing of students as one of several permissible meth
ods to obtain unitary schools.

Regardless of whether the constitutional command for equal edu
cational opportunity is confined to de jure racial segregation in public
schools, or is ultimately extended far beyond de jure racial segregation
to all aspects of public education, the obligation of the states to provide
equal educational opportunity, while stated as a constitutional require
ment, presently lacks substance and definition. The uncertainty sur
rounding future judicial interpretation of Brown's command for equal
educational opportunity, combined with the apparent inability of law
yers, judges, educators, sociologists, psychologists, and others to reach
even a general consensus on the meaning of equal educational opportun
ity,15 leaves this important concept too indefinite for illustrating the
impact of nationalized public education upon the overall constitutional
requirement of equal educational opportunity. Since no commonly ac
cepted working definition of equal educational opportunity has yet been
formulated, it would be difficult to determine or predict how nationali
zation of public education might affect the constitutional objective of
equal educational opportunity. Indeed, there is no reason to believe that
even a cautious process of case-by-case constitutional definition of equal
educational opportunity by the Supreme Court will necessarily result in
a definition shared by educators and sociologists. 16

10. Rodriguez v. San Antonio Ind. School Dist.. 337 F. Supp. 280 (W.O. Tex. 1971). prob.
juris. noted, 92 S. Ct. 2413 (1972).

II. If quantity is the measure. Brown v. Board of Educ .• 347 U.S. 483 (1954). and its progeny
have probably produced more professional commentary than any case, or series of related cases.
ever decided by the Supreme Court. Those who are not convinced are invited to examine the Index
to Legal Periodicals since 1954.

12. Alexander v. Holmes County Bd. of Educ., 396 U.S. 19 (1969).
13. {d. at 20.
14. Swann v. Charlotte-Mecklenburg Bd. of Educ.. 402 U.S. I (1971).
15. A. WISE, RICH SCHOOLS, POOR SCHOOLS ch. 8 (1968) [hereinafter cited as A. WISE],

lists and discusses nine different definitions of equality of educational opportunity. See generally
Schoettle, The Equal Protection Clause in Public Education. 71 COLUM. L. REV. 1355 (1971)
[hereinafter cited as Schoettle].

16. Schoettle, supra note 15, at 1396, observes that "courts have neither the authority nor
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Of course the Brown decision does not require that a state provide
public education; that question was not presented. But when a state
provides public education, no matter how good or bad that education
might be, Brown at most requires that all children have access to and
receive that quality of educational opportunity on equal terms. Nothing
in Brown suggests that the opportunity to receive public education is a
right of national citizenship secured by the Constitution or laws of the
United States, nor may Brown be read to require that one state's quality
of "educational opportunity" must equal the quality of educational
opportunity offered by any other state. 17

The problem (objective) of "quality education" presents similar
difficulties. Although the Supreme Court has never ruled that each state
must provide public education of a certain quality, the recent popularity
of the term seems traceable to the Court's recent school desegregation
decisions. IS The objectives of equal educational opportunity and quality
education are certainly not synonymous, but doubtlessly they are re
lated, though the precise nature of the relationship is unc1ear. 19

As a purely abstract proposition, national or state legislation de
signed to provide "quality" education or to enhance the quality of edu
cation presently provided throughout the country is unlikely to arouse

the competence to explore the most potentially beneficial methods of assuring equal educational
opportunity."

17. Cf Bulluck v. Washington. 40 U.S.L.W. 2463 (D.C. Cir. Jan. 19. 1972).
18. When it became clear that busing of students was a permissible means by which to

achieve unitary schools. Swann v. Charlotte-Mecklenburg Bd. of Educ.• 402 U.S. I (1971). and
that an existing federal anti-busing statute would not prevent busing, id. at 17-18. proposals to
prohibit busing by constitutional amendment and federal legislation were introduced in Congress.
Note. Merging Urban and Suburban School Systems. 60 GEO. LJ. 1286-87 (1972). President
Nixon proposed measures that would restrict busing but would also enhance federal assistance for
compensatory education. though his message to Congress recognized that compensatory educa
tional programs had so far been unsuccessful. Id. at 1287-88.

The "busing crisis" following the Court's decision in Swann seems to have produced sentiment
that lack of quality education. rather than segregation. is the real educational problem confronting
poor minority students. and that busing and school integration are not required if sufficient funds
are allotted to provide these disadvantaged students with compensatory and "quality" education.
But available data suggest that compensatory educational programs have had little effect on raising
educational achievement of disadvantaged students, while socioeconomic integration of schools
seems the most promising method for raising educational achievement of poor minority students.
See Schoettle, supra note 15. at 1386-87. Of course the data are not conclusive. but it seems that
greater integration of schools. rather than compensatory educational programs offered in segre
gated schools, will improve the educational achievement of poor minority students.

19. While equal educational opportunity might exist without quality education. it might be
asserted that quality education could not exist without equality of educational opportunity. The
assertion is considerably weakened by the fact that neither equality of educational opportunity nor
quality education have a commonly-accepted definition.
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objection, except perhaps with citizens who believe that education is not
a proper function of any government, local, state, or federal. For those
citizens who believe that education is a proper and desirable function
of government, two major problems with governmental programs de
signed to enhance the quality of education appear. First, what is "qual
ity" education, or to phrase the issue differently, who knows what steps
or programs will actually result in enhancing the quality of education?
How might society determine whether its educational program is of
good, bad, or medium quality if the elements of quality education re
main as elusive and uncertain as the substance of "equal educational
opportunity?"20 The second problem, and surely the most troublesome
in a practical sense, is the cost of providing quality education. If present
taxes and expenditures are not providing "quality education," then it
seems clear that more money must be spent for public education, or that
present revenues must be spent in a different manner, or both.

Even assuming that all taxpayers desired "quality education" and
were reasonably certain what "quality education" is, there is a limit
beyond which the taxpayers will not support public education. 21 Of
course, it is possible that "quality education" might be achieved without
increasing taxes and expenditures, but only if it were reasonably certain
that spending available funds in a different manner would produce "bet
ter" education, rather than merely "different" education. "Change" is
not necessarily synonymous with "improvement," but "spending more
money" is frequently, though perhaps inaccurately, regarded as synony
mous with "greater quality."22 Moreover, if it were not feasible to in
crease spending for public education (because of taxpayer resistance),
possibly funds could be diverted by state and local governments from
those schools with "quality education" to those without. Thus the "bad"

20. To the extent that quality education is viewed as a function of the dollars spent per
student to provide the education. Dr. Coleman concluded that variations in per student expendi
tures did not significantly affect educational achievement. OFFICE OF EDUCATION. U.S. DEP'T OF
HEALTH, EDUCATION. AND WELFARE, EQUALITY OF EDUCATIONAL OPPORTUNITY 316 (1966)
[hereinafter cited as COLEMAN REPORT].

21. Even taxpayers concerned with providing quality education can be expected to rebel
politically when the tax burden for public education reaches an intolerable level. To the extent that
school funds are provided by taxes assessed on the value of property. rather than upon income.
the burden is particularly heavy for the poor. Cf Rodriguez v. San Antonio Ind. School Dist..
337 F. Supp. 280 (W.O. Tex. 1971),prob.juris. noted. 92 S. Ct. 2413 (1972).

22. Cf Swann v. Charlotte-Mecklenburg Bd. of Educ .• 402 U.S. I, 18-19 (1971): Hobson v.
Hansen, 327 F. Supp. 844 (D.D.C. 1971): Keyes v. School Dist. No. 1,313 F. Supp. 61 (D. Colo.
1970): Karst. Serrano v. Priest: A State Court's Responsibilities and Opportunities in the Develop
ment 0/ Federal Constitutional Law, 60 CALIF. L. REV. 720, 749-52 (1972).
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schools could be slowly raised to some level of "quality" while the
formerly "good" schools would sink to the same level. Even assuming
that "quality education" is a function of the money expended, it is a
poor system that pulls down the good to build up the bad and so achieves
a median of mediocrity. Obviously those particular schools, or districts,
or states now providing "quality education" should not provide less. The
problem is to raise all others to the same level.

The foregoing discussion indicates that illustrating the effects of
nationalization on public education by describing its impact on the
objectives of equal educational opportunity and quality education is
more likely to confuse, rather than to clarify, understanding of these
important objectives, leaving the concept of nationalized public educa
tion abstract rather than concrete. Equal educational opportunity, in its
constitutional sense, seems only to require that a state's public educa
tion be available to all children on equal terms, but the overall quality
of the state's public education is not directly subjected to constitutional
inquiry by the Brown command for equal educational opportunity.23
Conversely, the term "quality education" suggests substance in the
sense that the elements of quality education could be identified and the
state could undertake programs designed to provide these elements in
public education. While the courts may be able to define and effectuate
equal educational opportunity through the Constitution, constitutional
litigation is neither a likely nor a desirable means for defining and
implementing the objective of quality education. The Constitution com
mands equality in public education, but only educators, legislators, and
taxpayers may command quality in public education. 24

Perhaps the following discussion of three less abstract problems in
public education-segregation, financing, and methods and objec
tives-will suggest to some that successful resolution of these three
problems would secure a greater measure of "equal educational oppor
tunity" and "quality education" for the children of America.

B. The First Problem: Segregation in Public Education

At least three forms of segregation are discernible in public educa
tion: racial or ethnic segregation, socioeconomic segregation, and geo-

23. Equality of educational opportunity may be found without any judgment concerning the
quality of the educational opportunity provided.

24. Cf Burruss v. Wilkerson. 310 F. Supp. 572 (W.D. Va. 1969). a./fd mem .. 397 U.S. 44
(1970): Mcinnis v. Shapiro. 293 F. Supp. 327 (N.D. III. 1968). a./fd mem. sub /1om .. Mcinnis v.
Ogilvie. 394 U.S. 322 (1969).
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graphic segregation. Although each form of segregation is discussed
separately, separation for discussion should not obscure the fact that
some students may be subjected to all three forms of segregation simul
taneously.

I. Racial and Ethnic Segregation

In 1968 nearly 55 percent of the Hispanic students enrolled in
public schools in the United States attended schools where Hispanic
students represented more than half the student enrollment, yet His
panic students represented only 4.6 percent of the total enrollment in
public schools in the United States for that year.25 In four states, Con
necticut, Illinois, New Jersey, and New York, 50 percent of the His
panic students were enrolled in schools where Hispanic students repre
sented more than 80 percent of the school's enrollment, yet Hispanic
students represented only 5.2 percent of the total enrollment in public
schools in the four states.26 Somewhat comparable figures apply for the
states of the Southwest. 27 Regardless of the causes, it is a fact that a
majority of Hispanic students attended schools with more than 50 per
cent Hispanic enrollment, though Hispanic students represent less than
5 percent of the total public school enrollment in the United States.

In 1970 slightly more than 67 percent of the Negro students en
rolled in public schools in the United States attended schools where
Negro students represented more than half the school's enrollment, yet
Negro students represented only 15 percent of the total enrollment in
public schools in the United States.28 In the same year, slightly more
than 72 percent of all Negro students in the states of the North and West
attended schools where Negroes comprised more than half the school's
enrollment, and nearly 58 percent of the Negro students in these same
states attended schools where Negroes comprised more than 80 percent
of the school's enrollment, yet in these states Negroes represented only
9.8 percent of the total public school enrollment. 29 The 1970 data for
the judicially-integrated states of the South disclosed that nearly 62
percent of the Negro students were enrolled in schools where Negroes
comprised more than half the school's enrollment, while nearly 42 per-

25. BUREAU OF THE CENSUS, u.s. DEP'T OF COMMERCE, STATISTICAL ABSTRACT OF THE

UNITED STATES 119 (1971).
26. ld.
27. ld. States in the Southwest are Arizona, California, Colorado, New Mexico, and Texas.
28.ld.atI17.
29. ld.
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cent of the Negro students were enrolled in schools where Negroes
comprised more than 80 percent of the school's enrollment; Negro stu
dents represented 27.2 percent of the total public school enrollment in
the South.30 Thus, 16 years after Brown v. Board of Education,31 the
segregation of Negro students in the public schools of the North and
West was substantially greater than in the schools of the South, yet
Negroes represent only 9.8 percent of total school enrollment in the
North and West, but 27.2 percent of the total school enrollment in the
South. Regardless of the causes, it is a fact that two-thirds of the Negro
students in 1970 attended schools where Negroes comprised more than
half the school's enrollment, yet Negro students represented only 15
percent of the total public school enrollment in the United States. While
the data disclose a slight overall reduction in Negro school segregation
in the North and West between 1968 and 1970, school segregation in
the metropolitan centers is growing worse each year. 32

The preceding figures disclose that Hispanic and Negro students
are segregated in the public schools of the United States. It is a fact,
regardless of its causes. Hispanic and Negro students are not the only
identifiable minority groups enrolled in public schools, but these stu
dents represent the most numerous minority groups subjected to segre
gation in public education. 33

A substantial part of Hispanic and Negro school segregation may
eventually be found unconstitutional as the consequence of discrimina
tory state action and thus subject to the equitable remedies outlined by
the Supreme Court in Swann v. Charlotte-Mecklenburg Board of
Education. 34 Much of the Court's unanimous Swann opinion would
apply not only to the specific de jure racial segregation held unconstitu
tional in Brown, but to the so-called de facto school segregation prevail
ing in certain areas of the North and West. Lower federal courts have
already held that state action in perpetuating de facto school segregation
violates the Constitution.35 Once an adequate showing of state action

30. Id.
31. 347 U.S. 483 (1954).
32. E.g.. Bradley v. School Bd .. 338 F. Supp. 67 (E.D. Va. 1972); Bradley v. Milliken. 338

F. Supp. 582 (E.D. Mich. 1971); Calhoun v. Cook, 332 F. Supp. 804 (N.D. Ga. 1971); United
States v. Board of School Comm'rs. 332 F. Supp. 655 (S.D. Ind. 1971).

33. American Indians and Americans of Oriental descent are probably the next largest
identifiable minority groups by race.

34. 402 U.S. I (1971).
35. Cases cited note 7 supra. In effect, these cases hold that school segregation is de jure

when local school authorities, rather than state laws. are responsible. thus bringing the segregation
within Brown v. Board of Educ.. 347 U.S. 483 (1954).
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is made, these lower courts have applied the equitable remedies ap
proved by the Supreme Court in Swann. During the present term, the
Court will review a decision extending Brown to discriminatory acts of
local school officials. 36

But judicial power to erase all racial and ethnic segregation in
public education is limited, as the Court admitted in Swann. In Swann,
the Court observed that judicial power to correct racial segregation in
public schools may be exercised "only on the basis of a constitutional
violation."37 Racial segregation in public schools is not subject to judi
cial remedy simply because segregation is shown to exist, but only when
racial segregation is the result of a constitutional violation. The Court
expressly refused to decide whether racial school segregation caused by
"other types of state action, without any discriminatory action by the
school authorities, is a constitutional violation."38 The objective of
Swann was to assure that no student is excluded from any school be
cause of race; the decision did not and cannot "embrace all the problems
of racial prejudice, even when these problems contribute to dispropor
tionate racial concentrations in some schools."39 Nor does the Brown
command to desegregate schools "mean that every school in every com
munity must always reflect the racial composition of the school system
as a whole."40 And finally, noting that school systems will not remain
demographically stable, the Court stated that the Constitution does not
require school authorities to make "year-by-year adjustments of the
racial composition of student bodies once the affirmative duty to deseg
regate has been accomplished and racial discrimination through official
action is eliminated from the system."41

These excerpts from Swann indicate that correcting all racial and
ethnic segregation in public education in all parts of the United States,
East and West, North and South, may well be beyond the capacity of
the federal courts for want of an adequate demonstration of "state
action" of the kind necessary to find a violation of the fourteenth
amendment. And even if unconstitutional state action is shown, whether
state action is confined to discrimination by school authorities or ex
tended to other forms of state action, the affirmative constitutional

36. Keyes v. School Dist. No. 1.313 F. Supp. 61 (D. Colo. 1970). rev'd in parI, 445 F.2d
990 (10th Cir. 1971), cert. granted, 404 U.S. 1036 (1972).

37. 402 U.S. at 16.
38. Id. at 23 (emphasis added).
39. Id.
40, Id. at 24.
41, Id. at 31-32.
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obligation to correct racial segregation may be satisfied once the effects
of past discrimination are corrected. If this is so, then school authorities
may have no continuing constitutional obligation to correct racial segre
gation in public schools occurring in the future when operation of the
public schools is not infected by "discriminatory action" of the school
authorities or other agencies of the state. A policy of strict neutrality
or "pure motives" by the state and its school authorities in the future
may thus satisfy Brown and Swann, leaving the courts without power
to correct school segregation resulting from demographic patterns de
termined by purely private choice or necessityY When these uncertain
ties regarding the limits of judicial power are considered with the piece
meal and often interminable processes of litigation and the hostile public
reaction attending certain desegregation decisions, the prospects for an
immediate end to racial segregation in public education throughout the
United States by judicial decree are not bright.

A failure of judicial power to remedy all present and future racial
and ethnic school segregation, regardless of its causes, does not fore
close all remedy, for as the Court said in Swann:

School authorities are traditionally charged with broad power to
formulate and implement educational policy and might well conclude,
for example, that in order to prepare students to live in a pluralistic
society each school should have a prescribed ratio of Negro to white
students reflecting the proportion for the district as a whole. To do this
as an educational policy is within the broad discretionary powers of
school authorities ....43

School authorities (and legislatures) may do what courts are unable or
unwilling to do. Whether local school authorities and state legislatures
will accept the Court's recognition of their discretion to formulate edu
cational policy by seeking to remedy racial and ethnic segregation in
public education, without the coercive effect of litigation, seems doubt
ful at the present time. State legislatures and school authorities are
responsible to their constituents, and popular hostility to certain judicial
desegregation decisions enforcing the law of the land suggests that legis-

42. The white exodus from the inner cities to the suburbs is a matter of choice. but the
concentration of poor minority groups in the inner cities is largely a matter of necessity. State
action and private discrimination have contributed substantially to racially segregated neighbor
hoods. See Bradley v. School Bd .• 338 F. Supp. 67 (E.D. Va. 1972): Bradley v. Milliken. 338 F.
Supp. 582 (E.D. Mich. 197\): United States v. Board of School Comm·rs. 332 F. Supp. 655 (S.D.
Ind. 197\).

43. 402 U.S. at 16.
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latures and school authorities will be reluctant to undertake unpopular
discretionary measures which are not compelled by the Constitution. 44

2. Socioeconomic Segregation

Another form of segregation occurring in public education is so
cioeconomic in nature. For purposes of this paper, socioeconomic segre
gation means that certain schools within a school district are attended
predominantly by students with a common socioeconomic background.
The existence and magnitude of socioeconomic segregation varies
widely throughout the United States, depending largely on the size of
the community, the number of schools serving the community, and
residential patterns in the community. Only the problem of socioecon
omic segregation is suggested here; determining the magnitude and edu
cational effects of socioeconomic segregation in public education must
be left to others. 45 Additionally, discussing socioeconomic segregation
as a separate problem in public education is burdened by the fact that
socioeconomic segregation is often inseparable from racial and ethnic
segregation. Minority racial and ethnic groups are often, though cer
tainly not always, clustered at the lower end of the socioeconomic
scale. 46 When certain minority groups in a community are also shown
to be the poorest group in the community, segregation of these poor
minority students into particular schools within the school district may
be described as racial and ethnic segregation, socioeconomic segrega
tion, or both.

To properly illustrate socioeconomic segregation as a problem in
public education distinct from racial and ethnic segregation, a city with
no racial or ethnic minorities must be imagined. The imaginary city is
inhabited only by Caucasians, whose socioeconomic class is determined
by family income. 47 Assume that the imaginary all-Caucasian city has
twenty-four elementary schools, six junior high schools, and three senior
high schools. Assume also that the faculties, facilities and equipment for
each school in the city are of equal quality. If it is shown that a substan-

44. Public hostility to busing and school desegregation in Pontiac. Michigan. is described in
GEO. L.J .. supra note 18, at 1286 n.56. For reactions in other cities, see N.Y. Times, Jan. 10,
1972. § E (Annual Educ. Rev.). at 5. col. I: Washington Post. Nov. 29. 1971, § A, at I, col. 5.

45. E.g., P. SEXTON, EDUCATION AND INCOME (1961).
46. Dimond, School Segregalion in the North: There Is But One Constiluion. 7 HARV. CIv.

RIGHTS-OV. LIB. L. REV. I, 18 (1972). See Rodriguez v. San Antonio Ind. School Dist., 337 F.
Supp. 280 (W.D. Tex. 1971), prob.juris. noted, 92 S. Ct. 2413 (1972).

47. Of course family income is not a measure of any person's worth, but far,lily income is
commonly used as an index of social class. P. SEXTON, supra note 45. at II.
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tial majority of students from families with the lowest incomes in the
city are enrolled in certain schools within the district, then these schools
may be identified as "poor" schools and the students attending them are
segregated on the basis of socioeconomic status. Unlike de jure racial
segregation, however, this socioeconomic segregation may result from
wholly neutral policies of the school authorities, without design to segre
gate poor students into particular schools or to perpetuate de facto
socioeconomic segregation. If the school authorities operate the schools
with an even hand, drawing attendance zones for particular schools
solely to implement legitimate and permissible educational objectives,
there is scarcely any affirmative obligation to correct this socioecon
omic segregation in the city schools because this "de facto socioecon
omic segregation" is not the result of any form of unconstitutional state
action. 48 After all, it is not the state's fault that some families are poor,
nor is it the state's fault that poor families live in particular neighbor
hoods within the city. When the school authorities provide equal facili
ties for each school and school operation is not colored by discrimina
tion on the basis of socioeconomic status, the resulting segregation of
poor students in particular schools is the result of private choice and
necessity and discloses no unconstitutonal state action. 49

Were the imaginary city smaller, with only three elementary
schools and one junior and senior high school, poor students might
attend one elementary school but would no longer be physically segre
gated beyond the junior high school level. Even when the children of the
poor are not physically segregated into separate schools, their socio
economic status may nevertheless segregate them from their more afflu
ent classmates. The children of the poor may not perform well on stan
dard intelligence tests and economic pressures may curtail their full
participation in the school's social and extracurricular activities. 50

Teachers may, consciously or unconsciously, lower educational expecta
tions for the children of the poor and academic requirements may be
relaxed. 51

One might safely assert that a state statute requiring or allowing

48. Or so it might be argued.
49. This proposition does not consider the conclusions of the COLEMAN REPORT, supra note

20. which suggests that socioeconomic integration in the public schools does enhance the educa
tional achievement of disadvantaged students. regardless of their race. The REPORT is discussed
at note 83 infra.

50. P. SEXTON, supra note 45. at 38, 167-71.
51. [d. at 52: Clark, Alternative Public School Systems. in EQUAL EDUCATIONAL

OPPORTUNITY 174 (1969).
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the segregation of students on the basis of socioeconomic status would
not survive constitutional attack,52 but socioeconomic segregation in
public education, where it exists, is seldom the result of an intentional
policy to segregate the poor because they are poor, unlike the pre-Brown
segregation of Negroes because they were Negroes. Ifit were shown that
school authorities had made decisions with the effect of segregating
students by socioeconomic class, (e.g., alteration of attendance zones,
selection of sites for new school construction), the school authorities
may claim that their action was taken solely to benefit the poor and that
purity of purpose and motive, regardless of effect, immunizes their
action from constitutional attack. 53 Considering the travail attending
the Supreme Court's racial desegregation cases, and the uncertain reach
of those decisions beyond de jure racial segregation, it seems unlikely
that the federal courts will ride the fourteenth amendment into the
uncharted terrain of socioeconomic segregation in public education,
though the possibility exists. 54

The fact that most students from a particular socioeconomic level
are shown to attend particular schools within the school district does not
by itself lead to the conclusion that these students have suffered a denial
of constitutional rights. Nevertheless, a showing that these particular
schools are not receiving an equal share of the school district's total
educational resources may disclose that the district's educational re
sources are allocated by reference to the socioeconomic class of students
enrolled in each school, rather than by concern for the educational
achievement of all students in the district, regardless of their socioecon
omic class. 55 Different treatment by the state on the basis of wealth is
constitutionally suspect, and especially so when that discrimination af-

52. If it is assumed that education is fundamental in nature, segregation in public facilities
on the basis of socioeconomic class would be constitutionally suspect. See Rodriguez v. San
Antonio Ind. School Dis!.. 337 F. Supp. 280 (W.O. Tex. 1971),prob.juris. noted, 92 S. Ct. 2413
(1972); cf McDonald v. Board of Election Comm'rs, 394 U.S. 802 (1969); Harper v. Virginia State
Bd. of Elections, 383 U.S. 663 (1965).

53. The Court's most recent school desegregation decisions reveal a greater emphasis on the
effects of state action than on purpose and motive. United States v. Scotland Neck City Bd. of
Educ., 92 S. Ct. 2214 (1972); Wright v. Council of City of Emporia, 92 S. Ct. 2196 (1972).

54. Cf Hobson v. Hansen, 327 F. Supp. 844 (D.D.C. 1971) (racial and socioeconomic
factors); Keyes v. School Dist. No. I. 313 F. Supp. 61 (D. Colo. 1970) (racial and socioeconomic
factors). rev'd in part, 445 F.2d 990 (10th Cir. 1971). cert. granted, 404 U.S. 1036 (1972). Rodri
guez v. San Antonio Ind. School Dist .. 337 F. Supp. 280 (W.O. Tex. 1971), prob. juris. noted, 92
S. Ct. 2413 (1972), held that the state's scheme of financing public education violated the fourteenth
amendment because funds were collected and distributed by reference to the wealth of particular
school districts rather than the wealth of the state as a whole.

55. Cases cited note 54 supra; Schoettle, supra note 15, at 1412-18.
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fects a fundamental right. 56 While the Supreme Court has not yet explic
itly declared that education is a "fundamental right," lower courts have
interpreted the Court's language in Brown57 to support judgments that
education is a fundamental right. 58

Where socioeconomic school segregation exists without discrimina
tory state action and unrelated to racial school segregation, judicial
power to correct socioeconomic segregation under the Constitution is
severely circumscribed. If school authorities possess the discretion to
remedy racial school segregation not otherwise subject to judicial
power, certainly school authorities also possess the discretion to remedy
socioeconomic school segregation. Whether this discretion wil1 be exer
cised is, like discretionary correction of racial school segregation, an
other question.

3. Geographic Segregation

The final form of segregation encountered in public education in
the United States is geographic. Geographic segregation in the public
schools is closely related to the traditional methods by which public
education is financed in the United States, and the geographic impact
on school financing wil1 be discussed in the next section of this paper.
For present purposes, however, the problem of geographic segregation
arises by the segregation of children into autonomous school districts
within the state. An autonomous school district is an area defined by
specific geographic boundaries in which a public body is required to
provide, finance, and administer public education for al1 school-age
children who live within the geographic area. 59 These autonomous
school districts are commonly cal1ed "local school districts."

The history of American public education discloses a basic outlook
on public education as primarily a localactivity.60 While the state may

56. Supra note 52.
57. Brown v. Board of Educ.. 347 U.S. 483. 493 (1954).
58. Rodriguez v. San Antonio Ind. School Dist.. 337 F. Supp. 280 (W.D. Tex. 1971). prob.

juris. noted. 92 S. Ct. 2413 (1972): Serrano v. Priest. 5 Cal. 3d 584. 487 P.2d 1241. 96 Cal. Rptr.
601 (1971): cf Hobson v. Hansen. 327 F. Supp. 844 (D.D.C. 1971).

59. See generally A. WISE, supra note 15, ch. 5: cf Bradley v. School Bd., 338 F. Supp. 67
(E.D. Va. 1972): Bradley v. Milliken. 338 F. Supp. 582 (E.D. Mich. 1971): Spencer v. Kugler. 326
F. Supp. 1235 (D.N.J. 1971): United States v. Texas, 321 F. Supp. 1043 (E.D. Tex. 1970).

60. R. BUTTS & L. CREMIN, A HISTORY OF EDUCATION IN AMERICAN CULTURE 571-74
(1953): A. MEYER, AN EDUCATIONAL HISTORY OF THE AMERICAN PEOPLE 403-04 (1957). While
the operation of public schools is generally regarded as a local activity. it is clear that public
education is a state function. The "contra\"' enjoyed by local communities is what the state chooses
to allow. not what the state must allow. See A. WISE, supra note 15. ch. 5: cf Bradley v. School
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require, by statute or constitution, that public education be provided,
the primary obligation for public education is local. Since the major
source of local funds for public education is the real property tax,61 the
geographic area of the "local school district" determines (1) the prop
erty subject to taxation for support of public education in the school
district, and (2) the children eligible to receive the benefits of public
education offered in the district. A local school district, then, is a politi
cal subdivision of the state charged with providing public education for
the children residing within its boundaries. The boundaries of a local
school district may be, and often are, coterminous with other political
subdivisions of the state, e.g., counties, cities, and towns. Conversely, a
local school district may have geographic boundaries unrelated to the
geographic boundaries of other political subdivisions of the state. For
example, a local school district may inclcde two or more counties, may
include parts of two counties, may include part of a county and a city,
or may include all of a county except incorporated cities. Innumerable
variations are possible under the laws of the 50 states. Similarly, the
boundaries of local school districts may be altered by expansion or
contraction, or entirely obliterated by consolidation. Smaller local
school districts may be combined to form a larger school district, often
a phenomenon in rural America, where several rural school districts are
consolidated, or a rural district is consolidated with a city district,
usually for purposes of pooling resources and providing better educa
tional facilities for the students.

What is there about the existence of local school districts that
justifies describing them as a form of geographic segregation? Even if a
form of geographic segregation does exist by continuing the local school
districts as the primary educational units in the states, why is that a
problem confronting public education in the United States? Aside from
financing public education, discussed in the next section of this paper,
the traditional pattern of local school districts threatens, in many parts
of the country, to render illusory the advances made in correcting racial

Bd .. 338 F. Supp. 67 (E.D. Va. 1972); Bradley v. Milliken, 338 F. Supp. 582 (E.D. Mich. 1971);
United States v. Board of School Comm'rs, 332 F. Supp. 655 (S.D. Ind. 1971).

61. A. WISE, supra note 15, at 93, 164; cf Bradley v. School Bd., 338 F. Supp. 67 (E.D.
Va. 1972); United States v. Board of School Comm'rs. 332 F. Supp. 655 (S.D. Ind. 1971); Serrano
v. Priest, 5 Cal. 3d 584,487 P.2d 1241,96 Cal. Rptr. 601 (1971). Some local school districts in a
state may be so poor in taxable wealth that state funds will represent more than 50 percent of the
district's total expenditures for public education. See Rodriguez v. San Antonio Ind. School Dist.,
337 F. Supp. 280 (W.O. Tex. 1971), prob. juris. noted, 92 S. Ct. 2413 (1972); Van Dusartz v.
Hatfield, 334 F. Supp. 870 (D. Minn. 1971).
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and socioeconomic segregation in public education.
From the Supreme Court's 1954 decision in Brown through 1971,

every desegregation case decided by the Court was concerned solely with
dismantling dual school systems maintained within a single local school
district. This situation poses no particular problem beyond the threshold
problems of desegregation itself. Chief Justice Burger, concurring in
Northcross v. Board of Education,62 first suggested that the existence
of "local school districts" would create problems in dismantling dual
school systems.63 In January 1972, a federal judge confronted and re
solved the problem of "local school districts" when he ordered school
desegregation in the Richmond, Virginia, metropolitan area by judi
cially consolidating three local school districts. 64 After finding that state,
county and city officials had contributed directly to the continuing exist
ence of dual school systems in the Richmond metropolitan area, the
court ruled that consolidation of the three school districts was the only
effective method to desegregate the Richmond schools. Regardless of
the manner in which the schools in the Richmond city school district
were desegregated, each school would still be identified as a Negro
school, for Negroes represented 70 percent of the students in the Rich
mond city school district. 65 When 70 percent of the students residing
within a school district are Negro, no amount of busing from school to
school within the district and no scheme of pairing among schools in
the district will produce anything other than Negro schools in a Negro
school district. Then, in June 1972, a federal court, after an earlier
opinion holding that pervasive state action had created de jure school
segregation in Detroit, Michigan,66 ordered that plans for desegregating
the Detroit city schools must include the 86 local school districts in the
tri-county Detroit metropolitan areaY The court found that if present
trends continued, the white exodus to the suburbs would leave the De
troit city school district 72 percent Negro by 1975 and nearly 81 percent
Negro by 1980.68 "Detroit today is principally a conglomerate of poor
black and white plus the aged. "69 Consolidating the Detroit city school

62. 397 U.S. 232 (1970).
63. Id. at 237.
M. Bradley v. School Bd., 338 F. Supp. 67 (E.D. Va. 1972). The district court was reversed

on this point by the Court of Appeals for the Fourth Circuit. 40 U.S.L.W. 2813 (4th Cir. June 5,
1972).

65. 338 F. Supp. at 90.
66. Bradley v. Milliken. 338 F. Supp. 582 (E.D. Mich. 1971).
67. Bradley v. Milliken. 40 U.S.L.W. 2841 (E.D. Mich. June 14,1972).
68. 338 F. Supp. at 585.
69. Id.
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distrid with the suburban school districts was the only feasible method
for desegregating the Detroit schools. The Detroit situation is compara
ble to that found in Richmond and in many other metropolitan areas
throughout the United States. 70 If desegregation plans for cities like
Richmond and Detroit may not include the judicial consolidation of
urban and suburban school disricts, then Negro students denied consti
tutional rights by state discrimination are also denied a remedy.

The Court of Appeals for the Fourth Circuit reversed the district
court's decision to merge the three school districts in the Richmond
metropolitan area,71 observing that no evidence disclosed any state pur
pose, historic or recent, to perpetuate racial discrimination in the public
schools by maintaining school district boundaries established more than
100 years ago. 72

In June 1972, the Supreme Court decided two cases73 concerned
with efforts in Virginia and North Carolina to carve new local school
districts from larger school districts during proceedings to desegregate
the larger school districts. In both cases, the Court upheld orders of
federal district courts forbidding creation of the new local school dis
tricts when it appeared the effect of the new districts would be to segre
gate Negroes in the older school districts while increasing the proportion
of white students in the new districts. 74

The Court's most recent cases hold that the state may not allow
the creation of new school districts which have the effect of perpetuating
a dual school system within the geographic area of the pre-existing and
historic school district. The Fourth Circuit, in reversing the Richmond
case,75 held that the Constitution does not allow the federal courts to
ignore historic school district boundaries merely to achieve area-wide
desegregation when those separate school districts were established long
before Brown and where evidence of any state purpose to evade Brown
is lacking. Of course, each of the three school districts in the Richmond

70. For the years 1968-70. Detroit experienced a 4.7 percent increase of Negro students in
the total student population. Thirteen other northern and western cities experienced increases of
from 1.5 to 3.2 percent for the same years. ld. at 586.

71. Bradley v. School Bd .• 40 U.S.L.W. 2813 (4th Cir. June 5. 1972).
72. Cf Spencer v. Kugler, 326 F. Supp. 1235 (D.N.J. 1971), a.IJd mem., 404 U.S. 1027

( 1972).
73. Wright v. Council of City of Emporia. 92 S. Ct. 2196 (1972): United States v. Scotland

Neck City Bd. of Educ., 92 S. Ct. 2214 (1972).
74. United States v. Scotland Neck City Bd. of Educ., 92 S. Ct. 2214. 2215-16 (1972):

Wright v. Council of City of Emporia. 92 S. Ct. 2196, 2201 (1972).
75. Bradley v. School Bd., 338 F. Supp. 67 (E.D. Va. 1972), rev'd in part, 40 U.S.L.W. 2813

(4th Cir. June 5. 1972).
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case must itself establish unitary school systems within its boundaries,
but simply because the two suburban school districts a.re predominantly
white and the Richmond city school district is predominantly Negro is
not a valid constitutional reason for ignoring the boundaries of political
subdivisions established by the state. 76

If the Supreme Court ultimately decides that geographic bounda
ries of local school districts limit judicial power to desegregate public
schools on an area-wide basis, patterns of urban school segregation
revealed in the Richmond77 and Detroit18 cases will probably remain
unchanged; inner-city schools attended largely by poor minority stu
dents, suburban schools attended largely by more affluent whites. 79

State legislatures have ample power to consolidate and restructure local
school districts. 80 State legislatures can do what courts are unable or
unwilling to do. While state legislatures might desegregate metropolitan
schools by merging urban and suburban school districts, the hostile
public reaction to the Richmond and Detroit desegregation decisions
suggests that state legislatures will exercise their discretionary powers
cautiously and slowly, if at al1. 81

4. Summary

The preceding subsections have identified three related forms of
segregation existing in public schools in the United States. This segrega
tion is a fact, regardless of its causes. These three forms of segregation
are also described as problems confronting public education. If the
conclusions of the Coleman Report82 are sound, there is reason to be
lieve that students subjected to these forms of school segregation are
denied the maximum educational benefits available from a system of
public education,83 and surely the overriding goal of public education

76. Cf Spencer v. Kugler. 326 F. Supp. 1235 (D.N.J. 1971). ai/d mem.. 404 U.S. 1027
(1972).

77. Bradley v. School Bd .. 338 F. Supp. 67 (E.D. Va. 1972).
78. Bradley v. Milliken. 338 F. Supp. 582 (E.D. Mich. 1971).
79. Cases cited notes 77 & 78 supra: United States v. Board of School Comm'rs, 332 F.

Supp. 655 (S.D. Ind. 1971).
80. A. WISE. supra note 15. ch. 5. In the Richmond case. the court noted that prior to 1971

the Virginia State Board of Education had statutory power to consolidate school districts without
any requirement of local consent. 338 F. Supp. at 99.

81. Supra note 44.
82. Supra note 20.
83. Proceeding on the assumption that variations in educational achievement among similar

students attending dissimilar schools could be explained by the quality of school attended, the
COLEMAN REPORT concluded that characteristics of school "facilities and curriculum are much less
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is, or should be, maximum educational benefits for all students. 84 Even
if the conclusions of the Coleman Report are rejected as unsound,85 no
data indicate that school segregation for poor students, urban students,
and minority students is desirable, School segregation resulting from
purely private circumstances and neutral school policies is still school
segregation.86 While all three forms of segregation are subject to consti
tutional attack, considerable uncertainty regarding the limits (and wis
dom) of judicial power to supply corrective measures existsY Similarly,

highly related to achivement than are the attributes of a child's fellow students in school."
COLEMAN REPORT, supra note 20. at 316. Higher achievement levels for all racial and ethnic groups
in schools with larger enrollments of white students suggested that racial composition of the school
was not itself a controlling factor, but rather the exposure to "the better educational background
and higher educational aspirations that are, on the average, found among white students." [d. at
307. The order of factors affecting educational achievement, from most to least important, were
characteristics of the "student environment," teacher characteristics, and school facilities and
curriculum. [d. at 318. The conclusions of the COLEMAN REPORT suggest that socioeconomic
integration of public schools is most likely to increase educational achivement of disadvantaged
students, regardless of their race or ethnic background. To the extent that racial minorities are
disproportionately represented at the lower end of the socioeconomic scale, racial integration with
white middle class students may enhance the educational achievement of the poor minority stu
dents.

84. The goal of maximum educational benefits for each student is obviously limited by the
resources society is willing to provide and the manner in which these resources are used. See
Schoettle, supra note IS, at 1387-93.

85. The major professional criticism is summarized by Schoettle, supra note 15, at 1381-82.
See C. JENCKS, INEQUALITY: A REASSESSMENT OF THE EFFECT OF FAMILY AND SCHOOLING IN
AMERICA (forthcoming), discussed in TIME, Sept. 18, 1972, at 41-42.

86. This form of segregation may be described as truly de facto, and may not be subject to
correction by the courts under the fourteenth amendment. But school authorities may correct this
de facto segregation if they desire. Indeed, considering the conclusions of the COLEMAN REPORT,
true de facto racial, ethnic, and socioeconomic segregation in public schools might be subject to a
traditional equal protection attack, quite apart from the "suspect" factors of race and wealth.
Public education is state action, and nearly every state has compulsory school attendance laws.
When disadvantaged students, regardless of their race, are segregated into particular schools by
use of the "neighborhood school" concept (assuming that the "neighborhood school" is used in a
wholly neutral fashion without design to "contain" the poor and minority groups), the state (local
school authorities) has selected a means of providing education that is presumably consistent with
its educational goals. If subsequent research discloses that disadvantaged students would derive
greater educational benefits by integration with students living in other neighborhoods and that
the more favored students would not suffer by integration with the disadvantaged students, then
the neighborhood school concept operates irrationally for the disadvantaged student because he is
denied the maximum educational benefits he could otherwise obtain. The goal of public education,
insofar as may be possible with the funds available, is maximum educational benefits for all
students, not the maintenance of neighborhood schools. Hence the "neighborhood school" could
be attacked and struck down on this ground alone without reference to "forbidden motives." It
cannot be stated, however, that the conclusions of the COLEMAN REPORT have been elevated to
scientific verities.

87. See Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. I (1971).
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there is some reason to believe that individual states are unwilling to
adopt drastic legislative measures to correct these for01s of school segre
gation when the interests of a majority of voters may seem to that
majority at variance with the interests of the minority subjected to these
forms of segregation.88 When judicial powers to remedy these forms of
school segregation through the Constitution are exhausted, only the
states, by affirmative remedial measures, can correct that school segre
gation which remains untouched by judicial decree, but the states and
local school authorities do not presently seem disposed to adopt affirm
ative remedial measures to correct these forms of school segregation
and to prevent their recurrence in the future.

5. Nationalized Public Education

Segregation has been designated the first of three primary prob
lems89 confronting public education in the United States. Three forms
of segregation in public education have been described: racial-ethnic,
socioeconomic, and geographic. To the extent that students subjected
to one, two, or all three forms of school segregation are denied the
maximum educational benefits which could be derived in the absence of
segregation, public education tolerates conditions inconsistent with its
objectives.

Nationalization of public education by act of Congress is a means
by which these forms of educational segregation could be erased simul
taneously throughout the United States. Federal officials charged with
administering and operating the nationalized public schools might rea
sonably conclude, if not specifically directed by Congress, that racial
ethnic, socioeconomic, and geographic segregation in public education
is inconsistent with the objectives of education and so adopt measures
to correct these forms of segregation wherever they exist or threaten to
arise in the future. 9o Whether the segregation is de jure or de facto is
irrelevant to federal power to obliterate the segregation. It is the fact
of segregation, whatever its cause, that is the problem to be solved. The
piecemeal and uncertain remedy of desegregation by judicial decree,
essentially a negative exercise of power, would be avoided, and while

88. Public hostility to school desegregation decisions has not been confined to the South.
Supra note 44.

89. Segregation in public education is considered a problem in this paper. For those who
believe that integration. rather than segregation. is the problem. a fundamental difference of
opinion exists.

90. If Congress may decide that integration is desirable. it may also decide that segregation
is desirable. The latter choice is not recommended by this paper.
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each state legislature might in theory restructure its educational system
to erase the three forms of educational segregation within its bounda
ries, the corrective measures adopted by one state would have no effect
in sister states. Nationalized public education, however, is not confined
by state boundaries, and a federal program directed toward correction
of the three forms of educational segregation could be effective instantly
throughout the United States, East and West, North and South. Busing
will doubtlessly be one means, among many, by which obliteration of
racial-ethnic, socioeconomic, and geographic segregation is attained
under a system of nationalized public education. 91

To observers of the tortuous process by which public schools in the
South have been desegregated since Brown was decided in 1954, the
effects of nationalized public education on the three forms of school
segregation will seem unreal. A single illustration will demonstrate how
a system of nationalized public education, unfettered by the usual judi
cial and political impediments, might erase all racial-ethnic, socioecon
omic, and geographic school segregation wherever it exists in the United
States. Before illustrating the impact of nationalized public education
on the three forms of educational segregation, a predicate should be
laid.

A legislature can do what a court is unable or unwilling to do. A
legislative act is valid and enforceable unless the act is unconstitutional.

Congress can do what state and federal courts and state legislatures
are unable or unwilling to do.

The Congress of the United States, when exercising a constitutional
power, may, if it so desires, pre-empt the entire area which is the subject
of its legislative act, thus precluding the exercise of state legislative
power on the same subject, though the states would otherwise have full
legislative power over the subject.

The Congress of the United States may do all things necessary and
proper to render its constitutional powers fully effective.

And finally, an act of Congress has effect throughout the United
States, regardless of state, county, city, or other political boundaries.

With these propositions in mind, and assuming that Congress has
the constitutional power to nationalize public education, the federal
solution to the problem in the three forms of segregation would follow.
It must be assumed that the basic congressional purpose in nationalizing
public education is twofold: (I) to provide maximum educational bene-

91. See Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. I (1971).
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fits for the children of America, and (2) to make these benefits available
to all children equally, regardless of their race or ethnic background,
their socioeconomic class, or their place of residence within the United.
States. And Congress may provide all appropriate legislative measures
designed to achieve its legislative objectives. Assuming that Congress
believed the overall objective of providing maximum educational bene
fits is not advanced by the segregation of students (whatever its cause)
on the basis of race, economic class, or where they happen to reside,92
Congress could properly conclude that the neighborhood school concept
and the geographic boundaries of local school districts, cities, counties,
and even states, should no longer govern public education in America.
New "attendance zones" for the federal public schools could be estab
lished, wholly unrelated to any pre-existing boundaries or attendance
zones. Existing schools could be closed, new ones built, and students
transported to designated schools in new "federal school districts." Ex
cept as the federal government might choose to take cognizance of state,
county, or other geographic boundaries for administrative convenience,
existing geographic boundaries of all states and political subdivisions in
the states would cease to have any significance for purposes of public
education.

To illustrate the impact of nationalized public education on the
three forms of educational segregation, consider a typical metropolitan
area in the North before and after nationalization. Chicago, St. Louis,
and Cincinnati are typical metropolitan areas. Each has a populous
inner city surrounded by a belt of suburban communities, the outer
fringes of which mark a transition to a more-or-less rural setting. The
metropolitan area of each city extends into an adjoining state. If an
imaginary city resembling St. Louis is selected for discussion, its metro
politan area is not unlike that found in the Detroit case. 03 A general
description shows the inner city, while losing population, has a high
concentration of poor and racial-ethnic minority groups, all of which
attend public schools operated by the city school district whose bounda
ries are coterminous with the city limits. Immediately adjoining the city
limits are the suburban communities, each with its specific municipal
boundaries and each with its separate school district. The suburban
communities are predominantly white and the residents enjoy greater
affluence than their inner-city neighbors. The inner city is served by a

92. J/ldicial power to abolish these forms of segregation in public education is circumscribed
by the requirement that the segregation is unconstitutional. Id.

93. Bradley v. Milliken. 338 F. Supp. 582 (E.D. Mich. 1971).
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single school district while the populous suburban area separated from
the city by a geographic line is served by 50 or more separate school
districts. 94 St. Louis and Missouri are separated from Illinois by the
width of the Mississippi River, but the St. Louis metropolitan area
extends into adjacent communities on the Illinois shore, each with its
separate school district.

The poor and minority students concentrated in the inner city are
not eligible to attend school in the adjoining suburban communities
because those communities have separate school districts for their own
residents and taxpayers. Even in the inner city, the poor and minority
students may be segregated into particular schools within the city school
district, apart from the more affluent white students which yet remain
in parts of the inner city.95 Of course the students residing across the
river in Illinois could not attend school in another state. Since school
buses and the transportation of students were not invented by federal
courts,96 assume that busing of students, by either school bus or existing
municipal transit facilities, has existed for many years97 in some degree
throughout the metropolitan area, especially for all grade levels on the
rural fringes of the metropolitan area. The final but improbable assump
tion is that the racial-ethnic, socioeconomic, and geographic segregation
of the inner city students has occurred without any discriminatory state
action, direct or indirect, and that the segregation was caused by cir
cumstances beyond the state's control. 98

Upon nationalization of public education, state, county, and city
boundaries in the metropolitan area cease to have any significance for
public education, while the historic school district boundaries simply
cease to exist. A new federal school district may be formed for the whole
metropolitan area. Once the boundaries of the federal school district are
determined, then students residing within the federal district may be
assigned (and transported) to particular schools in a manner designed
to destroy the pre-existing educational segregation. Because the objec-

94. The tri-county Detroit metropolitan area contains 86 separate school districts. Bradley
v. Milliken. 40 U.S.L.W. 2841 (E.D. Mich. June 14, 1972).

95. Bradley v. Milliken, 338 F. Supp. 582, 587-88 (E.D. Mich. 1971).
96. TIME, Nov. 15, 1971. at 57, stated that 40 percent of all elementary school children are

bused to school for reasons unrelated to desegregation. In the South, the "neighborhood school"
yielded readily to preserve racial segregation, when it appeared that a white child's nearest school
was Negro. See Davis v. Board of School Comm'rs, 364 F.2d 896, 901 (5th Cir. 1966).

97. The school bus is familiar to students in all parts of the United States.
98. If the history of residential segregation in Indianapolis, Indiana, is typical for metropoli

tan areas of the North and West, the improbability of the assumption made in the text is disclosed.
See United States v. Board of School Comm'rs, 332 F. Supp. 655 (S.D. Ind. 1971).
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tive of nationalized public education is not merely the obliteration of
school segregation, a comprehensive scheme of nationalized public edu
cation for the federal school district in the metropolitan area will con
sider the effects of transporting students to different schools across
state, county, and city lines by building new schools where needed, by
abandoning or improving existing school facilities which are decayed
and unpleasant, and by improving and equalizing facuities, equipment,
and facilities for all schools within the federal school district. 99 Substan
tial uniformity of qualitylOO among all schools in the federal school
district could be achieved with nationalization. Pre-existing disparities
among schools within a former local school district, among the local
school districts themselves, and between the two states could vanish with
nationalization. Since the St. Louis illustration concerns only one area
in the United States, a similar process, adapted and modified for local
conditions, could be implemented across the nation to obliterate the
three forms of educational segregation and to provide all American
children with public education that was substantially uniform in quality
and free of egregious racial-ethnic, socioeconomic, and geographic seg
regation, regardless of its original cause. If nationalized public educa
tion provided schools of substantially uniform quality throughout the
nation where attendance at a particular school was in no way deter
mined by race, socioeconomic class, or where the student happens to
reside, has not a measure of "equal educational opportunity" been
achieved?IOI

Once the means for effective integration and equalization of public
schools is made available, a new problem will arise. In the process of
destroying the three forms of segregation by bringing students of differ
ent races, socioeconomic classes and neighborhoods together in one
school, how shall these students, a cross-section representing the rich
diversity of American society, receive maximum educational benefits
under one roof? This "new" problem may well present the greatest
challenge for nationalized public education, but its solution may fulfill
the promise of equal educational opportunity for all children in the
United States. I02 This problem, however, is a subproblem within the

99. The Court recognizes that objections to busing of students "may have validity when the
time or distance of travel is so great as to either risk the health of the children or significantly
impinge on the educational process." Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. l,

30-31 (1971).
100. See id. at 18-22.
10\. See note 83 supra.
102. See I U.S. COMM'N ON CIVIL RIGHTS, RACIAL ISOLATION IN THE PUBLIC SCHOOLS 154

63 (1967) [hereinafter cited as RACIAL ISOLATION].
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scope of the third problem confronting public education-the methods
and objectives of public education-which is discussed in a later section
of this paper. The present problem is the physical segregation of stu
dents into separate schools. When physical integration is achieved under
nationalized public education, it does not follow ineluctably that all
problems of segregation have been solved. Measures must be taken to
prevent continuation of racial-ethnic, socioeconomic and geographic
segregation in less palpable forms when students are brought together
under one roof.

C. The Second Problem: Financing Public Education

Money is the second major problem confronting public education
in the United States. Rising costs must surely concern nearly every adult
in America, and rising education costs,103 like the rising costs of other
government services, must surely concern nearly every taxpayer in
America. Unfortunately, the nationalization of public education will not
reverse the upward spiral of increasing costs in public education. What,
then, is the "money" problem to be corrected by nationalizing public
education? Nationalization provides a means to correct startling dispar
ities in the levels of state and local financial support for public education
throughout the United States.

1. Traditional Patterns for Financing Public Education

The traditional pattern for financing public education in the United
States discloses that the primary financial burden is placed upon the
local school district. Although every state has undertaken the constitu
tional or statutory obligation to provide public education for its chil
dren, financing and operation of public schools is still generally consid
ered a local activity. Thus, for purposes of public education throughout
each state, more-or-less autonomous school districts have been estab
lished to finance and operate public schools for the students within the
district. 104

The major source of public revenue for operating public schools in
each school district is the property tax, typically imposed on real prop
erty within the geographic boundaries of the school district. los Addi-

103. In the 1968-69 school year, the states spent $35.5 billion for elementary and secondary
day· schools. NATlONAt CENTER FOR EOUCATlONAt STATISTICS, OFFICE OF EDUCATION, U.S.
DEP'T OF HEAtTH, EDUCATION, AND WEtFARE, FALt 1968 STATISTICS OF PUBUC EtEMENTARY
AND SECONDARY DAY SCHOOtS 27 (1969) [hereinafter cited as FAtL 1968 STATISTICS}.

104. Authorities cited note 59 supra.
105. For the 1968-69 school year, revenue from local sources represented 52 percent of the



HeinOnline -- 4 Tex. Tech L. Rev. 91 1972-1973

1972] NA TIONALIZA TION OF EDUCA TION 91

tional public funds are commonly available to each school district from
the general revenues of the state, distributed by the state in accordance
with prescribed formulas. 106 Federal funds may also be available to
school districts, but often these funds are provided for some specific
purpose or program and are not available as a general supplement to
the operating budget of the school district. 107 This brief description of
the revenue sources for public education in the. United States is not
offered as a definitive analysis, nor does it apply to all states in every
detail. Variations exist, but the general pattern of financing nevertheless
remains essentially the same in all states.

The disparities in financial support for public education among the
states and among the many school districts within each state are caused
primarily by (I) the nature of a property tax, which depends upon the
value of the property taxed, and (2) the differing values of taxable
property from school district to school district. A summary of data
presented to the court in Rodriguez v. San Antonio Independent School
District l08 forcefully discloses the fiscal disparities inhering in the tradi
tional pattern of financing public education in the United States. Of 110
Texas school districts, the ten districts with property value exceeding
$100,000 per student enjoyed an equalized tax rate of 31 cents per $100,
but the four poorest districts, with less than $10,000 property value per
student, endured a tax rate of 70 cents per $100. While the rich districts
taxed at less than half the rate prevailing in the poorest districts, the tax
rate in the rich districts produced $585 per student but the tax rate in
the poorest districts produced only $60 per student. The court observed
that the richest districts "have the highest median family income and
the lowest percentage of minority pupils, while the poor property dis
tricts are poor in income and predominately [sic] minority in composi
tion."109 Of the seven school districts wholly or partly within the city of
San Antonio, property value per student ranged from a high of $45,000
to a low of $5,400. Property taxes, considered as a percentage of prop-

tolal expenditures for elementary and secondary schools throughout the United States. State
revenues represented 40.7 percent of the total. and federal funds accounted for the remaining 7.3
percent. ADVISORY COMMISSION ON INTERGOVERNMENTAL RELATIONS, STATE AND LOCAL FI
NANCES, SIGNIFICANT FEATURES 1967 to 1970, at 46 (1969).

106. See Coons. Clune, & Sugarman, Educational Opportunity: A Workable Constitutional
Test For State Financial Structures. 57 CALIF. L. REV. 305, 312-17 (1969).

107. See Rodriguez v. San Antonio Ind. School Oist., 337 F. Supp. 280. 284-85 & nn.9 &
10 (W.O. Tex. 1971), prob. juris. noted, 92 S. Ct. 2413 (1972).

108. 337 F. Supp. 280 (W.O. Tex. 1971), prob. juris. noted, 92 S. Ct. 2413 (1972).
109. 337 F. Supp. at 282.
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erty value, were highest in the poor district, but the higher tax rate in
the poorest district produced only $21 per student, while the lower tax
rate in the richest district produced $307 per student. Funds received
from the state failed to correct the disparity between the richest and
poorest San Antonio school districts, but did close the gap to some
degree by providing a total of $231 per student in the poorest district,
compared to a total of $543 per student in the richest district. Educa
tional financing in Texas is a "tax more spend less" system for poor
school districts. llo The Texas data from the Rodriguez case appear typi
cal for many states. 1l1

. This summary reveals that the poor receive less from higher tax
rates and the rich receive more from lower tax rates. It might be as
serted, however, that the children of the poor, as a class, most need and
will most profit by generous expenditures for public education,112 yet
under the traditional system of school financing, the greatest tax bur
den, in relative terms, falls on those least able to bear it.

Because the United States is composed of urban, suburban, and
rural areas, and numerous small towns and cities, financial discrepan
cies illustrated by the data in Rodriguez will vary throughout the nation.
The line between rich and poor is not always so vivid. For example, a
small town of 20,000 located away from a major metropolitan area may
have a single school district for all its students, rich and poor, black and
white. Every property owner is then taxed at the same rate on assessed
or market value and the total amount produced is allocated among the
schools in the district. How this money is spent on the schools within
the district is a question of some interest. Are there neighborhoods
identified as "poor" or "Negro" or "Hispanic?" If so, are there de
monstrable differences between schools in these neighborhoods and
those elsewhere in the district? Which schools have the "best" teachers,
the most attractive and pleasant physical plant, the most equipment, the
best library? Any disparity in the allocation of school funds among the
separate schools of the district, if related to the racial or economic class

110. [d.
III. E.g.. Van Dusartz v. Hatfield. 334 F. Supp. 870 (D. Minn. 1971): Serrano v. Priest, 5

Cal. 3d 584, 487 P.2d 1241. 96 Cal. Rptr. 601 (1971).
112. The validity of this assertion is open to question. See discussion of the COLEMAN

REPORT. supra at note 83. The COLEMAN REPORT did conclude. however, that "teacher characteris
tics" were the second most important factor affecting educational achievement. To the extent that
more money permits a school district to secure better teachers by offering higher salaries, a poor
district cannot compete equally with the rich districts.
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of the students served by the school, is constitutionally suspect. 113 When
the poor reside in the same school district with the middle class and the
rich, and when racial or ethnic minorities reside in the same school
district with the majority, each student, regardless of his socioeconomic
class or ethnic characteristics, has an equal claim on each dollar of
school revenue produced from taxes levied within the district. Since the
local school district is the unit of concern rather than the specific schools
within the district, discriminatory allocation of district revenues among
these schools is intradistrict in nature and is a form of racial-ethnic or
socioeconomic discrimination. l14

The problem here, however, is interdistrict disparities, not intradis
trict disparities. As the data from Rodriguez demonstrate, interdistrict
disparities in educational dollars per student are a consequence of state
law, the total value of taxable property within the school district, the
rate of taxation, and the number of students in the school district. 115

2. Some Implications of In terdistrict Dollar Disparities

If the traditional method of financing public education produces
marked disparities in the level of spending per student for public educa
tion among school districts within a single state, and among the states
themselves,1I6 why are these disparities in funding public education a
problem? This question should be considered with the following proposi
tions in mind:

(I) Since public education is not undertaken for profit, all money
available to the school district will be expended for operation of the
schools in the district.

(2) The quality of a school district's education program is gener
ally regarded as a function of the dollars available per student in the
district.

113. See Swann v. Charlotte-Mecklenburg Bd. of Educ.. 402 U.S. I (1971): Hobson v.
Hansen, 327 F. Supp. 844 (D.D.C. 1971): Keyes v. School Dist. No. 1.313 F. Supp. 61 (D. Colo.
1970). rev'd in part, 445 F.2d 990 (10th Cir. 1971). cert. granted, 404 U.S. 1036 (1972): Schoettle,
supra note IS, at 1412-18: cf Hawkins v. Town of Shaw, 437 F.2d 1286 (5th Cir. 1971).

114. The dearth of figures comparing per student expenditures among schools within a single
district suggests the need for additional study in this area.

115. Rodriguez v. San Antonio Ind. School Dist.. 337 F. Supp. 280 (W.D. Tex. 1971). prob.
juris. noted, 92 S. Ct. 2413 (1972).

116. For the year 1968-69, expenditures per student by state ranged from a high in New York
of $1.140 to a IowaI' $432 in Alabama. FALL 1968 STATISTICS, supra note 103, at 27. Although
Mississippi taxpayers spend a higher percentage of their income on state and local taxes than
taxpayers in any other state. only Alabama spends less per student. Thurow. Aid to State and Local
Governments. 23 NAT'L TAX J. 23. 27 (1970): FALL 1968 STATISTICS, supra note 103. at 27.
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(3) School districts with more dollars to spend per student pro
vide a better educational program than school districts with less dollars
to spend per student. 1I7

Will the second and third propositions survive examination? Again
the problem of defining terms appears. What is "quality education" and
what is a "better educational program?" If a student's educational
achievement is accepted as the sole criterion for rating the education
received on a scale from "best" to "worst," the Coleman Report ll8

concludes that the socioeconomic class of students attending the school
accounts for the most significant variations in educational achievement
among students with similar capacities and abilities. 1I9 If this conclusion
is correct,120 the interschool, interdistrict, and interstate variations in the
amount of dollars spent per student would appear to have little effect
on educational achievement. If the objective of public education is to
provide maximum educational benefits for all students, and if educa
tional achievement is the sole measure of educational benefits, then it
seems that variations in dollars spent per student present no problem
in public education because educational achievement is a function of the
socioeconomic class of the student enrollment in the school. 121 But Pro
fessor Samuel Bowles concluded that the Coleman Report data demon
strate that teacher quality is a major factor affecting the educational
achievement of Negro students. 122

If educational achievement is not considered the sole test for a
"better educational program," the interdistrict variations in dollars
spent per student may assume greater significance. To the casual ob
server, a high school with a swimming pool would be considered better
(or at least more desirable) than a high school without a pool, an ele
mentary school with a library better (or more desirable) than one with
out, a junior high school housed in a new building better (or more

117. Prior to the COLEMAN REPORT. the validity of this proposition seemed self-
demonstrating.

118. Supra note 20.
119. Conclusions of the COLEMAN REPORT are discussed at note 83 supra.
120. The major professional criticism is summarized by Schoettle, supra note 15. at 1387-

93.
121. It also appears that compensatory educational programs conducted in segregated

schools have had little effect in raising the educational achievement of disadvantaged students. See
note 117 supra.

\22. Bowles. Towards Equality of Educational Opportunity? 38 HARV. EDUC. REV. 89, 94
(1968). Schoettle. supra note 15. at 1382. confirms the correlation between "good" teachers and
higher educational achievement but observes that the correlation does not reveal whether the
teachers have caused the achievement or have rather chosen to teach the achievers.
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desirable) than one housed in a decayed but serviceable relic constructed
at the turn of the century, a teaching faculty with graduate degrees
better (or more desirable) than a faculty largely at the baccalaureate
level. If this is the universal judgment, that the presence of a swimming
pool, a library, a new building, and a faculty with graduate degrees is
more desirable than their absence, then to the average man, these tangi
ble features, because they are desirable, produce a better educational
program. Surely school districts which have undertaken to improve
their athletic facilities, their libraries, their physical plants, and their
faculties do so because it is believed that these improvements, among
many others that could be mentioned, do provide a better educational
experience. Even if these dollar expenditures do not have a significant
effect on educational achievement, surely the extra facilities provided
with more dollars per student do contribute to a more desirable and
enjoyable educational experience. 123

Moreover, if the quality of education is judged by the educational
achievement of those subjected to it, and this is determined by the
socioeconomic class of the school enrollment, the traditional patterns
of local school districts and neighborhood schools tend to prevent alter
ation of the socioeconomic composition of the school or the entire
district itself. 124 If students find themselves in a "poor district," they are
attending school with their poor peers and cannot, because of the school
district boundary, attend school in a more affluent district. If the socioe
conomic classes were mixed in schools, there is reason to believe that
the educational achievement of the lower class student could be raised
by exposure to the middle class majority, while the middle class students
would suffer no diminution in their educational achievement by expo
sure to the lower class students. 125 Thus the traditional system of school
financing, which locks students into local school districts where the level
of educational spending depends primarily on the wealth of the district,
creates differences from district to district in the quality of the educa
tional program offered and tends to perpetuate racial-ethnic and socio
economic segregation in public education, especially in metropolitan
areas. 126 Interdistrict variations in dollars spent per student, as shown

123. This modest assertion does not seem open to serious dispute, though an exhaustive

review of the literature might produce a refutation.
124. See note 42 supra.
125. See discussion of the COLEMAN REPORT, supra note 83; RACIAL ISOLATION supra note

102, at 159-60.
126. See Rodriguez v. San Antonio Ind. School Dis\., 337 F. Supp. 280 (W.D. Tex. 1971),
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in Rodriguez and Serrano v. Priest,127 may not be dismissed on the
theories that families living in poor districts chose. to live there, or that
these poor families should increase the district property tax rate if they
desire "better educational programs" within the district. It is fanciful
to suggest that poor families and minority families "choose" the school
districts in which they reside, at least in the sense that middle and upper
income families choose their school districts and neighborhoods. The
poor live where they can, and minority families, even those of relative
affluence, discover they are not always welcome in the school districts
or neighborhoods they can afford. 128 Nor is it realistic to tell families in
poor districts to raise the tax rate; the Rodriguez data disclose that poor
districts often tax at rates more than double the rates for rich districts.

Some readers may not regard these interdistrict dollar disparities
as problems. One advantage of affluence is that those who enjoy it may
have a better educational program. Rich school districts should be able
to provide a better (or more desirable) educational program that the
poor districts. This view of the problem of interdistrict dollar disparities
would be unremarkable if education in the United States were purely a
private matter, but it is not. All states have undertaken to provide public
education as a governmental function.

Since public education is a state function executed largely through
political subdivisions of the state which owe their powers, authority, and
very existence to the state,129 the state's interest in the education of its
children must be precisely the same for each child in the state, regardless
of where he lives in the state, his family's wealth, or the wealth of the
school district in which he resides. Surely the quality of public education
provided by the state should be governed solely by the educational needs
of the children involved, not by the wealth of the area of the state in
which they happen to reside. 130 The objective of public education is (or

prob. juris. noted. 92 S. Ct. 2413 (1972): Serrano v. Priest, 5 Cal. 3d 584, 487 P.2d 1241. 96 Cal.
Rptr. 601 (1971). Although the "metropolitan merger" cases were not concerned with financial
inequalities, the concentration of poor minority students in the inner cities was due in part to the
existence of separate school districts. See Bradley v. School Bd., 338 F. Supp. 67 (E.D. Va. 1972),
rev'd in part, 40 U.S.L.W. 2813 (4th Cir. June 5. 1972): Bradley v. Milliken, 338 F. Supp. 582
(E.D. Mich. 1971): United States v. Board of School Comm'rs, 332 F. Supp. 655 (S.D. Ind. 1971).

127. 5 Cal. 3d 584,487 P.2d 1241,96 Cal. Rptr. 601 (1971).
128. Sullivan v. Little Hunting Park, Inc., 396 U.S. 229 (1969): Jones v. Alfred H. Mayer

Co.. 392 U.S. 409 (1968): Shelley v. Kraemer. 334 U.S. I (1948): United States v. Board of School
Comm·rs. 332 F. Supp. 655 (S.D. Ind. 1971): cf Bradley v. School Bd., 338 F. Supp. 67, 91-92
(E.D. Va. 1972) (location of low-income housing).

129. See A. WISE, supra note 15, ch. 5.
130. It may be agreed that a court, federal or state, is not a proper agency to direct state
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should be) to provide maximum educational benefits for all children in
the state. A traditional system of financing public education which
makes the quality of the educational program depend upon the wealth
of particular geographic areas of the state and where a student happens
to reside is simply not consistent with the state's objective. Moreover,
the objective is maximum educational benefits for all children in the
state, not merely an equal dollar expenditure per student throughout the
state.\3\ Equal protection, in its constitutional sense, does not require
that an identical sum be spent by the state for each child.\32 This me
chanical approach would prevent the state from considering the educa
tional needs of each student, which are not identical. But equal protec
tion is a constitutional test available for striking down the traditional
methods of school financing, for the traditional system of expenditures
is controlled by wealth rather than educational need. Moreover, this
system is keyed to the wealth of a particular school district and is
effected by the realization that the poor districts cannot be expected to
tax themselves into penury while the rich districts enjoy a lower tax rate
and better educational programs. Providing funds for public education
in proportion to the wealth of a particular school district is antithetical
to the state's obligation to provide maximum educational benefits for
all children. When the quality of public education in the state depends
upon wealth rather than on need, the state's scheme of financing public
education is open to constitutional attack.

3. Remedies for Dollar Disparities

At least three courts have declared the traditional system of financ
109 public education unconstitutional and violative of the fourteenth

expenditures for the "educational needs" of children. but a court is perfectly competent to strike
down state spending schemes that disfavor the poor simply because they are poor. Compare
Rodriguez v. San Antonio Ind. School Dist., 337 F. Supp. 280 (W.O. Tex. 1971), prob.juris. no/ed,
92 S. Ct. 24\3 (1972). with Burruss v. Wilkerson, 310 F. Supp. 572 (W.O. Va. 1969), affd mem..
397 U.S. 44 (1970), and Mcinnis v. Shapiro, 293 F. Supp. 327 (N.D. III. 1968), affd memo sub
nom.. Mcinnis v. Ogilvie. 394 U.S. 322 (1969).

\31. Cf Rodriguez v. San Antonio Ind. School Dist.. 337 F. Supp. 280, 284 (W.O. Tex.
\97\), prob. juris. no/ed, 92 S. Ct. 2413 (1972); "[T]he state may adopt the financial scheme desired
so long as the variations in wealth among the governmentally chosen units do not affect spending
for the education of any child."

\32. Equal protection permits different treatment for rational and legitimate reasons. Hence
additional spending for disadvantaged students is rational and legitimate because they have greater
educational need, but less spending for disadvantaged students simply because they are poor, or
live in poor school districts, is different treatment lacking both rational and legitimate reasons.
The argument that disadvantaged students should receive less because any greater expenditure
would be wasted on them is answered by Schoettle. supra note IS, at 14\4.
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amendment. 133 The effect of these cases is that the quality of public
education provided by the state must be a function of the wealth of the
state as a whole, not a function of the wealth of local school districts.
One case is pending before the Supreme Court. 134 If the case is af
firmed, then the traditional system of financing public education is a
dead letter, though it is not clear what shall replace it. If state funds
must be distributed throughout the state in support of public education
upon criteria other than the wealth of individual school districts, the
only remaining criteria are (1) educational need, (2) equal dollar ex
penditures per student, or (3) some combination of both.

If the Supreme Court reverses the decision, the traditional method
of financing public education has survived constitutional attack. But
simply because the Supreme Court holds that the traditional system of
school financing does not violate the Constitution does not mean that
the system, if considered unwise, unfair, and inequitable, cannot be
changed. The state legislature may conclude that the traditional method
of school financing is no longer sound, and may itself adopt a new
scheme by which the spending for public education throughout the state
is determined by educational need and the wealth of the state as a whole,
rather than upon the wealth of a particular area of the state. Whether
state legislatures would do so is, like other questions of legislative dis
cretion, open to some doubt. 135

Even if every state instituted a system of school financing based
upon the wealth of the state as a whole and educational needs of all
children in the state, whether by command of the Supreme Court or by
legislative initiative, one serious problem would remain: the dollar dis
parities which would necessarily exist in the educational expenditures
from state to state. It seems reasonably certain, as a constitutional
question, that the fourteenth amendment's command for equal protec
tion applies to the states individually, not collectively.136 The equal
protection clause would not be construed to require one state to provide
the same quality of public education, or the same level of dollar expendi
tures, as that provided by another state. Congress might well conclude

133. Rodriguez v. San Antonio Ind. School Dist.. 337 F. Supi. 280 (W.D. Tex. 1971), prob.
juris. noted, 92 S. Ct. 2413 (1972); Van Dusartz v. Hatfield, 334 F. Supp. 870 (D. Minn. 1971);
Serrano v. Priest, 5 Cal. 3d 584, 487 P.2d 1241,96 Cal. Rptr. 601 (1971).

134. Rodriguez v. San Antonio Ind. School Dist., 337 F. Supp. 280 (W.D. Tex. 1971), prob.
juris. noted, 92 S. Ct. 2413 (1972).

135. Nothing in the "school finance" cases suggests that property taxes are unconstitutional,
or that property taxes may not be used to fund public education.

136. See Bulluck v. Washington, 40 U.S.L.W. 2463 (D.C. Cir. Jan. 19, 1972).
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that dollar disparities in educational spending from state to state will
not provide quality education for all children in the United States, since
the quality of a child's education is now determined solely by the state
in which he resides rather than by the area of the state in which he
resides. If one state or many states are unable or unwilling to provide
adequate funds for public education, Congress, mindful of the import
ance of education in the prospects for each child and the future welfare
of the nation,137 could conclude that the educational program each child
receives should not depend upon the state in which he happens to re
side. After all, each child, regardless of the state in which he resides, is
also a national citizen. Only Congress has the power to equalize these
interstate dollar disparities. Hence all funding for public education shall
be provided by Congress, so the quality of public education, insofar as
it may be related to dollar expenditures, may be equalized among all
states for all children. 138 Should the Supreme Court strike down the
traditional method of financing public education in the states, or should
each state voluntarily abandon the traditional method of school financ
ing in favor of a system based on the wealth of the state as a whole and
educational needs, the Congress may nevertheless conclude that the
quality of education an American school child received should not de
pend upon the wealth of the state in which he resides nor upon each
state's ability or willingness to provide public education of a particular
quality.

Since the United States will now finance all public education for
American children, the ultimate quality of nationalized public education
would obviously depend upon the amount of money the federal govern
ment is able and willing to spend for this purpose. There is no particular
reason to believe that the total amount expended by the federal govern
ment for nationalized public education will be less than the total sum
spent by all states and local school districts. While certain economies
could doubtlessly result from nationalization, the Congress might well
decide that the public school systems of certain states were so bad for
so long that massive expenditures are required in those states to raise
their educational programs to some semblance of equality with other

137. Brown v. Board of Educ .• 347 U.S. 483, 493 (1954): cf Palmer v. Thompson, 403 U.S.

217,221 n.6 (1971).
138. The remarkable disparities in state spending per student, note 103 supra, may be

explained in part by regional differences in the cost of living, but the southeastern states had both
the lowest average teacher salary and the highest student-to-teacher ratio. Schoettle, supra note

15. at 1359.
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states. Thus, nationalization of public education, in terms of total dol
lars spent, could weB cost more than the sum of all state and local
expenditures. If federal funds are spent wisely and with a fair regard to
educational needs of all children, one might assert that the investment
is sound, for children are America's most valuable resource, regardless
of the state in which they happen to reside. 139

4. Fiscal Consequences of Nationalized Public Education

Before turning to the third and final problem confronting public
education, exclusive federal funding of public education should be dis
cussed.

The most likely source of additional federal funds required to oper
ate federal public schools is the federal income tax. Beyond the income
tax, additional federal revenues might be raised through special excise
taxes, transfer taxes, and the like. Assuming that the primary source of
revenue for federal public education is the income tax, the revenues from
this source must be increased to fund federal public education at a
desirable level and to undertake additional federal spending programs
considered appropriate in the future. The inescapable conclusion is that
federal income tax rates would be raised to provide the necessary funds.
This would be an immediate consequence of n.".tionalizing public educa
tion.

Nationalization of public education, however, relieves the states
and local school districts of all responsibility for financing public educa
tion,I4O so all state and local taxes formerly devoted to public education,
primarily property taxes, with state assistance from state sales, excise,
and income taxes, are no longer needed and their assessment and collec
tion should cease. An average taxpayer paying $2500 federal income tax
and $1200 property tax for public schools in his district before nationali
zation would be relieved of the $1200 property tax after nationalization.
Of course, he might be required to pay an additional $1200 in federal
income tax, and, if so, the net tax consequences from nationalization
are precisely the same, except that he now pays $3700 federal income
tax and no state property tax. An average corporation which paid
$80,000 in state property tax before nationalization would no longer face
that obligation, but owing to its profit and loss position, might not pay
any federal income tax. Similarly, property owners living on modest,

139. Although an assertion that children are America's most valuable resource savors of
mindless aphorism, it does not appear that its validity, as a general proposition, has been refuted.

140. Higher education would remain a state function.
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fixed incomes would be spared their state property tax but again might
not pay any federal income tax, or if they do, the tax would not be
increased sufficiently to account for the property tax they formerly paid.
Tenants usually pay no property tax, except indirectly through rental
paid to the owner, but nationalization would increase their federal in
come tax without assuring a commensurate reduction in rent, even
though the owner is relieved of his state property tax. But the owner's
federal tax liability would be greater. These situations merely suggest
fiscal problems that will arise when financing public education is
changed from a tax on the value of property to a tax on income. The
fiscal problems attending nationalization, while troublesome, cannot be
described as insurmountable. An amount equal to the funds presently
spent on public education by the states and local school districts can be
secured by the federal government. How it is done is a matter of con
cern, but selecting the method is a matter for congressional judgment,
a judgment guided by the amount of money needed and mindful of the
effects on those who must provide the revenues.

D. The Third Problem: Methods and Objectives

As the third problem confronting public education in America is
reached, it will be recalled that the first two problems, segregation and
finances, are largely concerned with the manner in which the state's
educational resources are made available to its children. The third prob
lem, perhaps grossly simplified as the "methods and objectives" of
public education, is primarily concerned with the substance of public
education throughout the country. This problem seems to have overrid
ing importance regardless of whether public education remains a state
function or becomes a national function, and even if the states, by
legislative measures or judicial compulsion, effectively resolve the prob
lems of segregation and fiscal inequities.

Although it may be conceded that the problem of "methods and
objectives" is the most momentous confronting public education, it is
the problem about which the least will be said in this paper. It seems
the primary task of articulating the objectives of public education and
devising the most appropriate methods to achieve those objectives is in
the hands of professional educators, to whom society must look for
imagination and innovation in resolving the problem within an institu
tionalized process directed ultimately toward "better public education."
Indeed, this most perplexing problem presents the constitutional com
mand for equal educational opportunity in a somewhat different context
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than in the historic Brown decision. Earlier in this paper, it was sug
gested that the concept of equal educational of>portunity in Brown
seemed to lack substance. as it merely requires that whatever the quality
of public education provided by a state, it must be made equally avail
able to all, regardless of race. Assuming that racial and socioeconomic
segregation in public education is eventually resolved, it seems unlikely
that the courts would undertake to review the substance of educational
programs, on a case-by-case basis, to determine whether the educational
program does in fact provide equal educational opportunity for each
student. l4I When related to the methods and objectives of public educa
tion, equal educational opportunity cannot mean that all children must
be treated the same. This approach to public education, whether at the
local, state, or national level, is self-defeating and would result in a new
denial of equal educational opportunity. Treating all children the same
suggests that they are fungible, that each is alike, an assumption at odds
with common knowledge. With respect to the objectives of public educa
tion, the consequences of identical treatment for each child would be
disastrous for public educaton; so much should be conceded without
dispute. 142 The courts would scarcely rule that equal protection requires
identical treatment for each child when it is clear that identity of method
would defeat the objectives of public education.

What, then, does equal educational opportunity mean when the
ideal is separated from questions of racial and economic discrimination?
Again, a consensus is lacking, but this definition is proposed: Equal
educational opportunity refers not to equality of treatment but to the
objectives of public education, which may be somewhat different for
each child. Insofar as may be humanly and financially possible, the
command for equal educational opportunity is satisfied when the objec
tive of public education is to provide the maximum educational benefits
for each child, dependent upon his individual capacities. It seems this
might well be the goal of public education even without constitutional
persuasion or compulsion. Even if the proposed definition of equal edu
cational opportunity is generally acceptable, important collateral ques
tions arise: How are individual capacities measured, what are the appro
priate educational minima for all children regardless of their capacities,

141. "[C]ourls have neither the authority nor the competence to explore the most potentially
beneficial methods of assuring equal educational opportunity." Schoettle. supra note 15. at 1396.

142. Different treatment for different students raises no equal protection issue if the different
treatment is the consequence of rational educational objectives. Different treatment of students for
reasons unrelated to legitimate educational objectives does raise equal protection issues.
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how are individual capacities recognized and developed, why should
different capacities be treated differently, what is the objective for each
child of different capacity, and what value~ and assumptions guide judg
ments in these matters?143 These questions cannot be answered here, nor
will the polemics of public education be reviewed beyond noting that
public education, in terms of both methods and objectives, has been
criticized as stultifying, obsolete, unimaginative, irrelevant, and harm
ful. l44 Criticism, hopefully sound and considered, is often the catalyst for
progress and reform. One can only hope that the methods and objectives
of public education will be subjected to continuous review, evaluation,
and improvement, toward attaining the goal of "better education" for
each child in America. This is the problem. Common sense tells us that
any undertaking, especially one as large, as expensive, and as important
as public education, must, if it is to survive and attain the objectives
sought, encourage constructive self-examination. Obviously the prob
lem of methods and objectives in public education will not vanish if
public education were nationalized. Fifty state problems become a sin
gle national problem. Is there any reason to believe that reducing fifty
similar problems at the state level to a single problem at the national
level might produce better public education for American children? A
tentative response is formulated in the following subsections.

1. Implications of Nationalization for Methods and Objectives

Assuming that Congress does have the constitutional power to na
tionalize public education, it follows that federal school administrators
could be empowered to establish national curriculum and teacher stan
dards. But the states now routinely establish statewide curriculum and
teacher standards. To the extent that it may be acceptable to assess a
state's performance in the methods and objectives of public education
by review of its curriculum and teacher standards,145 one might conclude

143. A. WISE. supra note 15. at 148-49. seems to agree that an objective of maximum
educational benefits is "theoretically the ultimate interpretation of equal educational opporunity.'·
but dismisses this formulation as "meaningless" because educational resources are limited. Of
course educational resources are limited. and public education must compete for its share of the
public budget. but these practical limitations scarcely suggest that the objective should be dis
missed. Cannot educators seek maximum educational benefits for each child with the resources
available?

144. E.g.• Fantini. Intervention Alternatives in Urban Education. in EQUAL EDUCATIONAL
OPPORTUNITY 235 (1969).

145. This seems a measure of doubtful validity because it focuses on form rather than
substance. but teacher and curriculum standards are available as objective indications of a state's
conception of its own education system.



HeinOnline -- 4 Tex. Tech L. Rev. 104 1972-1973

104 TEXAS TECH LA W REVIEW [Vol. 4:63

that all fifty states have performed quite poorly when compared to an
educator's "ideal" standards. The only power adequate to correct defi
ciencies perceived in the states is found in the federal government, for
its power reaches throughout the United States, heedless of state bound
aries. 146 Federal power, unfortunately, works both ways.

If it were determined that 30 states have a record of superior per
formance in the area of curriculum and teacher standards and seek
improvement in public education by reviewing the methods and objec
tives of public education, these state efforts would cease when public
education was nationalized. If the national school administration con
tinues the sound efforts initiated by these 30 states, no problem appears.
The students in the 30 states continue to receive the benefits formerly
provided by their states while students in the 20 laggard states are
exposed to educational benefits they would not otherwise have received.
But what if the national school administration adopts a national educa
tional philosophy similar to the 20 laggard states? The students in 30
states lose the superior educational benefits formerly offered by their
states, while students in the 20 laggard states receive no special benefits
from nationalization. The latter possibility is scarcely a desirable result
for federal legislation designed to provide "better public education"
throughout the United States.

2. A voiding National Mischief

In the preceding subsection, nationalization of public education
was shown to have the potential for significant improvement in the
methods and objectives of public education, or the potential for great
mischief. Are Congress and the national school administration likely to
choose the path of mischief rather than the path of improvement?

Assuming that educators and students of public education were
able to reach a consensus on an ideal program of methods and objectives
in public education, a proposition which itself seems unlikely, how many
states (or local school districts) have in fact responded in any significant
manner to the ideal, or even attempted to do so? If none or very few
have done so, perhaps it could be concluded that the possibility of
constructive improvement in public education at the state and local
levels is only that, a possibility which has not materialized. In the face
of widespread state and local inaction, nationalization, while it would
not necessarily lead to marked improvements in educational programs,
would not produce "worse" public education.

146. The only geographic boundaries affecting federal legislation are national boundaries.
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Assuming that no consensus on the ideal methods and objectives
in public education exists, how many states or local school districts have
demonstrated a predisposition to experiment in this important area?
Not all educational experiments are successful. but it seems that only
trial and error will lead ultimately to better educational programs. The
national school administrators, after nationalization, would be free to
encourage constructive experimentation in selected schools in the
United States by offering funds to conduct the experimental pro
grams. 147 A substantial portion of the federal education budget could be
allocated for "research and development" in this area. While individual
states may be willing to commit funds to experimentation, only the
federal government can make these funds available for all students in
the nation, and only the federal government has the power to implement
the results of successful experimentation on a national level.

If certain states or local school districts have already undertaken
worthwhile experimentation in the methods and objectives of public
education, experimentation which has produced a better educational
program, then no reason appears why nationalized public education
would ignore these improvements. The nationalized program could se
lect outstanding state or local programs as the national model, rejecting
the traditional approach.

There is no reason to believe that national school administrators
would isolate themselves from professional knowledge regarding im
provements in public education. Indeed, nationalization of public educa
tion would provide a single agency for gathering and responding to
proposals and ideas directed toward improvement of public education
throughout the nation.

Should the national school administrators demonstrate an undesir
able attitude toward improving public education, the situation could be
corrected at once politically, replacing the incumbents with more imagi
native administrators whose efforts would benefit all students in Amer
Ica.

Despite the optimism which colors the preceding paragraphs, the
possibility remains that nationalization of public education might result
in federal duplication of those state and local programs which are the
least desirable and which today offer the least promise for improve
ments in public education. Many factors undoubtedly contribute to

147. The need for funds to support educational experimentation is critical. "Experimenta
tion, within the classroom and without ... is clearly the best hope for developing new programs
to remedy or prevent debilitating cultural disadvantage." Schoettle, supra note 15, at 1406.
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those state and local educational programs considered least desirable:
lack of funds for experimentation; political pressures; incompetent and
unqualified officials; bureaucratic inefficiency; petty self-interest; inef
fective organizational structures; complacency and satisfaction with the
traditional program, and the like. The list, one supposes, could be ex
panded indefinitely and each factor may, in combination with others,
contribute to a generally enervated program of public education in cer
tain states and localities. Similar flaws may also arise in the administra
tion of nationalized education, but it cannot be concluded that these
problems are without all remedy. Shortcomings traceable to man and
his institutions can be corrected by other men and different institutions.

It is impossible to guarantee that nationalized public education will
provide "better education" for American students in the area of meth
ods and objectives. us But should this uncertainty be dispositive, once
and for all, that Congress should not nationalize public education, even
assuming its power to do so? The overriding goal of nationalized public
education is "better education" for all American children, and the meth
ods and objectives of public education are major considerations in pro
viding "better education." Congress, mindful of this crucial objective,
must take care to create a national school administration charged with
the continuing obligation to improve public education. Congress may
profit by examples, good and bad, from the state and local level. Yet,
even the possibility that nationalized public education may demonstrate
less dedication to improving the methods and objectives of public educa
tion than was desired, this possibility, and it is only that, is not alone
sufficient to restrain the power of Congress, for as has been shown,
nationalization of public education could definitely resolve two other
problems confronting public education: segregation in public education
and dollar disparities in educational funding. t49 Considering the methods
and objectives of public education as the third problem confronting
public education, nationalization offers positive results for two prob
lems and an unknown result for the third. The traditional state-local
public education offers negative results for two problems, segregation
and dollar disparities, and an unknown result for the third. Congress,
exercising its legislative judgment, may conclude that two positive val
ues and an unknown outweigh two negative values and an unknown.

148. In a different context, Justice Holmes said: "[A]lIlife is an experiment. Every year if
not every day we have to wager our salvation upon some prophecy based upon imperfect knowl
edge." Abrams v. United States, 250 U.S. 616, 630 (1919) (dissenting opinion).

149. See text accompanying notes 89-102 & 133-39 supra.
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Congress may then conclude that nationalization, despite uncertainty
surrounding the methods and objectives of public education, yet offers
the promise of a "better educational program" and proceed to execute
its judgment by nationalizing public education.

E. Problems Arising from Nationalization of Public Education

If the reader is persuaded that nationalization of public education
is a means for resolving the three major problems confronting public
education and may offer "better education" for the children of America,
regardless of their race, their socioeconomic class, or where they happen
to reside in the United States, the process of nationalization will create
new problems. The two major problems caused by nationalization might
be described roughly as (1) loss of local control over public education,
and (2) the destruction of legitimate expectations.

1. Loss of Local Control

The basic form of nationalized public education conceived by this
paper is comprehensive. By law, the federal government would operate
all public schools, all school personnel would be employees of the fed
eral government, all teacher and curriculum standards would be estab
lished by the federal government, and the costs of operating nationalized
public education would be borne entirely by the federal government.

A plan whereby the federal government undertakes merely to
finance all public education, leaving operation, administration, stan
dards, employment, and the like in the hands of the states and local
districts, is an intermediate possibility. This plan, however, is not na
tionalized public education, as conceived by this paper, but is simply
nationalized funding of public education. Federal funds alone will not
resolve the major problems, except perhaps the problem of dollar dis
parities. Problems concerning the three forms of segregation and the
methods and objectives of public education would remain largely unaf
fected by federal funding of public education, unless "strings" were
attached to the distribution of federal funds to the states and local
school districts. If federal funds are offered in support of state and local
public education with "strings attached," the states and districts are free
to reject the federal money if they do not care to accept the federal
conditions. Federal dollars are of course persuasive carrots for states
and local school districts, and doubtlessly significant, if not total, fed
eral control could be exerted over public education in this indirect fash-
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ion. ISO Submission to federal economic "incentives" will leave the states
and local school districts little real autonomy. If it were possible to
eliminate entirely the possibility that certain states and districts would
not reject federal funds and "go it alone," this form of indirect national
ization of public education might prove an acceptable middle ground for
resolving the three major problems of public education on a national
leve!.ISI When states or local districts refuse to accept federal funds with
"strings," then to that extent the congressional purpose to provide "bet
ter education" for all American children is frustrated for those children
whose state or district rejects the federal funds. Congress may be willing
to take this risk, and this approach may be one of several constitutional
choices available. But if Congress decides that it wishes to provide
"better education" for all children, then it may well prefer a program
o( complete nationalization which precludes the possibility that a state
or local school district will reject federal funds for students within its
boundaries. Congress is not required to exercise the full limit of its
constitutional powers, but that fact does not prevent Congress from
exercising its full powers when it desires to do so.

This paper discusses full and complete nationalization of public
education, not some intermediate approach. A program of complete
nationalization of public education would, by force of the supremacy
clause and the doctrine of pre-emption, terminate all state and local
obligations, responsibilities, and options for public education. State and
local school administrators, school boards, and all comparable state and
local officials and agencies, would cease to have any function. State and
local control over public education, as it is known now, would disappear
by force of federal law. Whatever the degree of power presently enjoyed
by local school boards in determining local school policies, that, too,
would disappear, along with the powers of state school officials and
state legislatures to determine statewide educational policy. Could pub
lic education in America possibly survive this drastic upheaval?

To answer this question, the venerable concept of local control of
public education must be examined. When financing public education
is primarily a local function, local control is sensible. The local school
district must fund public education for itself, so it is appropriate to have

150. See Steward Machine Co. v. Davis, 301 U.S. 548 (1937).
151. President Nixon's proposed revenue sharing bill will substantially relax restrictions on

federal funds "shared" with state and local educational units. EXECUTIVE OFFICE OF THE PRESI
DENT, 1973 SPECIAL ANALYSES OF THE BUDGET OF THE UNITED STATES GOVERNMENT 117-35,239
55 (1972). If the President's revenue sharing measure is passed as proposed, it s<:ems that the
coercive impact of federal dollars on public education will diminish significantly.
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a local body, responsible to local taxpayers, determine how much shall
be raised for public education and how it shall be spent. The primary
financial burden for public education is local, so local decisions are

.appropriate. How much local control is actually exercised by local
school districts? Intrusion by state legislatures into local control of
public education varies from state to state, but in no case may state
legislative intrusion be described as negligible. In every state, it seems
clear that the legislature could remove all local control of public educa
tion, if this were desired. 152 Without attempting to canvass the relative
subjugation of local school districts to state power over public educa
tion, it is common to find that the state has limited local autonomy
significantly with respect to curriculum, educational programs and ma
terials, books, teacher standards, and minimum financing. 153 The fact
is that local school districts are not free to do anything they please. They
are free to make personnel decisions among those who meet state stan
dards, to make curriculum adjustments so long as they satisfy state
standards, and to provide the revenue for necessary capital improve
ments with increased taxes and bond issues, as state law permits. The
presence of a local school superintendent and a local school board does
provide a measure of local accountability and control. If a property
owner believes the tax rate too high, he may protest that the local board
is spending too much; if a parent is unhappy with the "dress code," he
may complain to the local school board, which has the power to take
action; and an incompetent teacher can be dismissed by the local school
board. Complaints to the local school board concerning required
courses in the curriculum, teacher standards, books, and the like will
prove unavailing when those matters are decided by the state. A political
remedy may exist, but not from the local school board. These matters
are now state political matters, susceptible of change only at the state
legislative level. This brief description of "local school control" demon
strates that local districts in the United States do not enjoy complete
autonomy in public education. Local autonomy is already circum
scribed by state legislation, and the autonomy still exercised is wholly
contingent, subject to further reduction or total extinction by the state.

To make a sensible judgment about the importance of local control
of public education today, one must determine what features of local

152. A. WISE, supra note 15, ch. 5.
153. See id.: Bradley v. Milliken. 338 F. Supp. 582 (E.D. Mich. 1971): Rodriguez v. San

Antonio Ind. School Dist.. 337 F. Supp. 280 (W.O. Tex. 1971), prob. juris. noted, 92 S. Ct. 2413
( 1972).
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control are unique in the sense that the same features cannot be supplied
by another (and higher) level of government. The unique features of
local school control which have caused or perpetuated dollar disparities
and the three forms of segregation in public education may not be
advanced as desirable features of local control, for nationalization of
public education is designed to correct the consequences of these "fea
tures." Obviously local control cannot be continued simply because it
is so well adapted for creating and continuing the very problems now
besetting public education. School financing and segregation are prob
lems which the absence of local control will solve. Once denied these
powers, a local school board would exercise some discretion, subject to
prevailing state standards, in personnel selection, curriculum, general
educational policies, new structures, and the like, and would provide a
local body with power to act immediately to resolve or correct a wide
variety of problems which might arise in the local schools. A program
of nationalized public education need not, however, sacrifice all advan
tages of local control to destroy the evils partially traceable to local
control.

A system of nationalized public education does not require that the
familiar aspects of public education vanish. Children will still attend
schools, be taught by teachers, eat lunch in the cafeteria, and be sent to
the principal's office for misbehavior. Federal schools will not be oper
ated by computers from Washington. 154 Teachers and school personnel
will live in the same areas as the schools in which they work, and each
school will have a principal and administrative assistants, as size may
require. A federal officer, comparable to a school superintendent, will
probably be responsible for general executive control of federal public
education in certain areas and regions of the country. Federal school
teachers and officials, like their state and local counterparts, will be
hired to provide "better public education" through the proper adminis
tration of public schools. (The fact that some federal school personnel
may prove less competent or proficient than others, or totally incompe
tent, is irrelevant, unless it can be shown that all state and local school
personnel escape these flaws.) It must also be assumed that federal
school personnel will have ample authority to deal with day-to-day

154. To the extent that nationalized public education will be "centralized" in Washington.
that fact alone does not determine whether centralization is "good" or "bad." Like most institu
tions operated by men, shortcomings and failings will occur in federal public education. But the
present state-local systems of public education are not perfect. It is not the descriptive adjective
"centralized" which controls, but rather the manner in which the institution is operated. These
problems, however, are better discussed by educators and management specialists. not lawyers.
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problems under general guidelines issued from Washington.
If the foregoing description of a system of federal public education

is considered undesirable because local accountability for public educa
tion is wanting, then certainly Congress may provide for local advisory
commissions, selected from the citizens of the area, which may recom
mend improvements in the local federal schools. As an exercise of ulti
mate political accountability, the Congress may provide that a local
voice shall be heard on local school matters. If Congress chooses to
allow local advisory commissions, a local voice can be heard. A local
advisory commission is not the only means to provide a local voice in
federal public education; it is merely an illustration. Only imagination
limits the variety of features and forms a system of federal public educa
tion might ultimately possess.

True, the feature of immediate local accountability will be lost with
nationalized public education. There will be no elected local school
board with the authority to convene a meeting and overrule a decision
of the superintendent of schools, or to fire him. A local advisory com
mission under the nationalized system could make recommendations to
a federal principal or regional administrator which could be acted upon,
but the action that followed, be it sooner or later, would be made by
federal officials at some level in the federal school system, not by a
group of local citizens sitting as a school board with statutory authority
to make immediate decisions. If local school control, embodied in a
local school board, provides some features which cannot or will not be
duplicated in a system of nationalized public education, Congress may
nevertheless conclude that these unique features of local control, what
ever they might be, do not outweigh the problems confronting public
education, many of which are related to state and local control of public
education. If Congress decides that the benefits of nationalized public
education outweigh the loss of local school control, nothing more is
needed to support its judgment and exercise of legislative power.

2. Destruction of Expectations

Assuming that Congress has the constituional power to nationalize
public education, the power should be exercised with appropriate regard
for the persons presently employed in state and local public education, 155

the indebtedness of local school districts for capital improvements, and

155. In 1968. approximately 2.5 million Americans were employed as instructional personnel
in schools and institutions of higher education. BUREAU OF THE CENSUS, U.S. DEP'T OF COM

MERCE. PUBLIC EMPLOYMENT IN 1968-69 (1969).
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the state and local investment in school property.
A program of comprehensive nationalization, as it is conceived in

this paper, requires that all teachers and administrative personnel be
come employees of the federal government. What will happen to the
teachers and administrators who now operate public schools as local
and state employees? It is neither necessary nor desirable that these
public employees lose their positions, nor any of the significant perquis
ites of their present employment. Congress might well conclude that
necessity and fairness require that all teaching personnel be offered the
opportunity to become federal employees within the nationalized sys
tem. Federal teacher standards could be given only prospective effect. 156

It seems unlikely that the federal government could assure every teacher
that he would remain assigned to the school in which he presently
teaches, but teachers do not presently enjoy these assurances. 157 It seems
that federal salary schedules could in all cases equal or exceed present
state and local levels for teachers with similar experience and qualifica
tions. As federal employees, teachers would qualify for federal retire
ment benefits presently available or which might be established with
nationalization, credit being allowed for prior employment in a local
school system.

What of administrative personnel? Nationalization may lead to a
significant alteration in the existing administration of public schools
with respect to both the number of administrators required and their
particular functions. The administrative ranks might be thinned appre
ciably by nationalization. Federal school districts may combine two or
more former local school districts, so only one superintendent is needed
where two or more were before required. Even if the displaced superin
tendents could be placed as deputy superintendents, it might be hoped,
for reasons of economy, that federal consolidation would reqire fewer
administrative personnel. Doubtlessly some administrative personnel
would lose their jobs, and this is unfortunate. Perhaps a few could return
to the classroom, while others could be placed on a preferred list for
future administrative openings. Substantial termination allowances
might lessen the consequences of dismissal. Realizing that a lost job
may well be catastrophic to the employee and his family, a federal
program to provide "better education" for American students cannot
be stayed simply because a certain number of people may suffer shat-

156. As presently employed teachers retired or ceased teaching for other reasons, replace
ment personnel would be subject to federal standards.

157. Cf Hobson v. Hansen, 327 F. Supp. 844 (D.D.C. 1971).
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tered expectations, any more than the government should be expected
to continue defense programs, now considered unwise .or too expensive,
simply because termination will necessarily force private employers to
dismiss many employees. Of course Congress should consider these
inevitable dislocations and take an measures to lessen the individual
hardship which may result in some circumstances. If the hardship is
considered unconscionable, the Congress may guarantee that every
present school employee wil1 have a place on the federal payrol1, permit
ting attrition to reduce federal school personnel to more realistic levels.

An property, buildings, and equipment owned by local school dis
tricts should be voluntarily conveyed to the federal government for use
in operating the federal school system. Property not conveyed voluntar
ily should be taken through eminent domain proceedings. Forcing the
federal government to pay for local school facilities makes little sense,
for the local school districts cease to have any obligation for public
education after nationalization, and the funds awarded through eminent
domain judgments could not then be expended for any governmental
purpose. Moreover, local taxpayers have already paid for these public
facilities. Forcing the federal government to pay for the same facilities
would cause local taxpayers to pay for these facilities a second time
through federal taxes.

Outstanding indebtedness for local school districts would be as
sumed by the federal government. Creditors should have no reason to
complain, for the credit of the United States should in all cases equal
the credit of the states and local school districts. 158 Assumption of out
standing indebtedness by the federal government would cause federal
taxpayers in one state to contribute to the retirement of debts contracted
by federal taxpayers in another, but nationalization must have this ef
fect. Although federal tax revenues cannot be "traced" after deposit in
the federal treasury, it is axiomatic that each federal taxpayer does not
necessarily receive direct benefits from federal expenditures in propor
tion to the amount of federal tax paid, nor does each state necessarily
receive federal benefits in proportion to the total federal taxes paid from
that state. 159 Funds derived from federal taxes are national in character
and may be expended for national purposes throughout the nation as

158. This assertion may excite the interest of economists. If the assumption in the text is
not correct, the states and local districts could retain taxing power to retire existing indebtedness.

159. For example. federal taxpayers in California and New York may not complain if the
Congress decides that a billion-dollar missile installation should be constructed in North Dakota.
Although North Dakota may realize certain "direct" benefits, all states benefit when Congress
spends for the defense of the nation.
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Congress directs.
Nationalization of public education will create problems. Unless

the preceding problems, and others which might be added, present
constitutional impediments, they are simply details of nationalization.
These "details" are certainly problems, but their solution, perhaps a
task of some complexity, does not present an insurmountable barrier to
nationalization of public education. If Congress has tne constitutional
power to nationalize public education, these problems should be antici
pated and resolved in the process of nationalization. 160

PART II: THE CONSTITUTIONAL QUESTION

Accepting the principle that Congress should never enact unpro
ductive legislation and should never undertake at the national level
programs which are handled better or as well at the state or local level,
Part I of this paper has identified and discussed three major problems
which today confront public education: segregation in three forms; fiscal
inequities; and the methods and objectives of public education. Nation
alization of public education was then offered as a means by which these
problems could be resolved throughout the nation, resulting in "better
education" for the children of America. Any suggestion that Congress
should undertake nationalization of public education simply as a force
ful demonstration of its power, heedless of the consequences, is rejected
as wholly indefensible. Thoughtful readers will surely take issue with all
or some of the observations, assertions, and propositions contained
within Part I. Unanimity of opinion is scarcely to be expected when the
subject of discussion is public education in the United States. For those
readers who do take issue with Part I, then this paper at least provides
the base upon which a refutation may rely.

If Congress perceives, however, that problems similar in nature and
magnitude to those discussed do exist in the traditional system of public
education, and further believes that nationalized public education offers
both a means for resolving these problems and for providing better
education for American children, then Congress, despite history, tradi
tion and objections, may nationalize public education if it has the consti
tutional power to do so. The question is now reduced to this: Does
Congress have the constitutional power to nationalize public education?

160. Many of these problems, and others that might be mentioned, constitute arguments
against nationalization and therefore bear upon the wisdom or folly of undertaking nationalization
of public education. The wisdom or folly of nationalization is, however, a different question than
whether Congress has the power to nationalize.
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If there were language in the United States Constitution expressly
authorizing the Congress to provide a national system. of public educa
tion, the question of federal power to nationalize public education could
be answered simply, briefly, and directly by reference to the constitu
tional text. But the document makes not a single reference to education,
public or private, local, state, or federal. Conversely, federal power to
nationalize public education cannot be predicated on the proposition
that Congress has constitutional authority to enact any and all legisla
tion it considers desirable. The Constitution invests the Congress with
only specified legislative powers, not with all legislative powers; federal
legislative powers not specified in the Constitution are thus withheld. If
the constitutional power to nationalize public education exists, it must
be found by examination of those powers specifically granted to the
federal government in the Constitution. A balanced examination of
these specified powers could scarcely omit the relevant interpretive deci
sions of the United States Supreme Court, which, like it or not, is the
final judge of questions pertaining to the constitutional limits of federal
power. Constitutional amendment, at least in theory, is the sole remedy
when the will of Congress is thwarted by a Supreme Court decision
holding an act of Congress unconstitutional. 161

Among those federal powers specified in the Constitution, which,
if any, would permit Congress to nationalize public education? The
commerce powerp62 Although the temptation is great, an excursion into
the federal commerce power is here forsworn. Similarly, a startling
exegesis of the federal power (duty?) to "guarantee to every state ...
a republican form of government" will not be undertaken. 163 Categori
cal rejection of the commerce and guarantee clauses as sources of fed
eral power to nationalize public education would be imprudent, but it
seems unlikely that Congress would invoke these powers when other,
more appropriate specified powers are available. Of all federal powers,
the thirteenth and fourteenth amendments and the general welfare
clause seem the most promising sources of federal power to nationalize
public education.

A. Preliminary Observations

Before examining the power of Congress to nationalize public edu-

161. Occasionally the Court changes its mind. Compare Carter v. Carter Coal Co., 298 u.s.
238 (1936), with NLRB v. Jones & Laughlin Steel Corp., 301 U.S. I (1937).

162. U.S. CONST. art. I, § 8.
163. [d. art. IV, § 4.
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cation under the Civil War Amendments and the general welfare clause,
a few observations of a general nature seem appropriate.

The question posed in this paper is not whether public education
should be continued, but only whether the federal government, rather
than state government, may provide public education for the children
of America. 164

The Supreme Court recognizes, as do the states, that education is
vital "to our democratic society." 165 This judgment is scarcely open to
serious dispute.

Although the Supreme Court has recognized that public education
is "perhaps the most important function of state and local govern
ments,"166 ranking at the "very apex of the function of a state,"167 the
Court has never once held that providing public education is exclusively
a state or local function. Tradition should not be confused with ques
tions of federal power. If Congress has the power to nationalize public
education, delay in exercising its power is no argument against the
existence of the power, though certainly what has occurred at the state
and local level while federal power lay dormant obviously bears on the
wisdom of activating federal power.

The tenth amendment to the Constitution, which provides that
"powers not delegated to the United States ... are reserved to the
states respectively, or to the people," is not a constitutional barrier to
nationalization of public education if the power to nationalize is among
those federal powers "delegated" in other parts of the Constitution. As
the Court observed in United States v. Darby,168 the tenth amendment
declares a truism "that all is retained which has not been surren
dered."169 Had the tenth amendment been omitted from the Constitu
tion, the relationship between the federal government and the states
would be little different than with the amendment. Moreover, the Civil
War Amendments were ratified long after the tenth amendment, hence
additional federal powers granted by these amendments necessarily be-

164. The defendants in Rodriguez apparently claimed that the plaintiffs' constitutional at
tack on the traditional pattern of financing public education would result in "socialized education."
After pointing out that education was already publicly financed and operated, the court said: "The
type of socialized education, not the question of its existence, is the only matter currently in
dispute." (emphasis by the court.) Rodriguez y. San Antonio Ind. School Dist., 337 F. Supp. 280,
284 (W.D. Tex. 1971),prob.juris. noted, 92 S. Ct. 2413 (1972).

165. Brown Y. Board of Educ., 347 U.s. 483, 493 (1954).
166. Id.
167. Wisconsin Y. Yoder, 406 U.S. 205, 213 (1972).
168. 312 U.S. 100 (194\).
169. Id. at 124.
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came delegated powers of the federal government, to that extent ex
panding federal power and reducing the states reserved. powers under the
tenth amendment. A power delegated to the federal government cannot
be a power reserved exclusively to the states; the problem arises in
deciding what powers are delegated to the federal government and what
measures are "necessary and proper" to execute those powers. 170

While the Civil War Amendments were added to the Constitution
more than 70 years after the tenth amendment, the tenth amendment
(together with the first nine amendments) was itself added after the
original Constituion was ratified. The general welfare clause,171 sug
gested as another source of federal power to nationalize public educa
tion, is part of the original Constitution. The tenth amendment does not,
by itself, diminish any powers delegated to the federal government in
the original Constitution, though the exercise of delegated federal pow
ers is necessarily limited by the specific guarantees in the Bill of Rights.
Any exercise of federal power is of course subject to express limitations
contained within the document from which the federal government de
rives its powers and its very existence.

Finally, the history and development of American public education
should be described briefly for the periods 1789-91, when the original
Constitution and the first ten amendments were ratified, and 1866-70,
when the Civil War Amendments were ratified. While historians are not
unanimous in appraising the character of American education in the
final decade of the 18th century, all agree that no system of free, univer
sal, and tax-supported public education, as it is known today, existed
throughout the former colonies when the Constitution was ratified. To
be sure, there was in 1790 no significant public sentiment for national
ized public education, but neither was there universal sentiment within
the former colonies that education was a proper function of state or
local government. Except for the New England states, "education al
most everywhere was still a private matter, and quite generally under
the control of the Church."1i2 The flowering of educational reform in
the United States occurred during the 1830's and led to the common
school, the genesis of the state systems of public education known
today.173

The developing common school, a free, universal, and tax-

170. McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819).
171. U.S. CONST. art. I, § 8.
172. E. CUBBERLEY, PUBLIC EDUCATION IN THE UNITED STATES 85 (rev. ed. 1934).
173. [d. at 163-64: A. MEYER, supra note 60, ch. 8.
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supported institution, encouraged and compelled by state laws, spread
throughout the country, encountering its greatest resistance in the
South. On the eve of the Civil War, school reform in the South lagged
far behind the North. What few gains the South had experienced were
obliterated by the War, the bitterness borne of Reconstruction, the
misdirected zeal of educators in the Freedmen's Bureau, and the dis
turbing presence of the freed Negro. 174 When the thirteenth and four
teenth amendments were proposed and discussed in Congress, free pub
lic education in the North was established in a rudimentary form, but
was practically non-existent in the South. As the Supreme Court ob
served in Brown, "it is not surprising that there should be so little in
the history of the Fourteenth Amendment relating to its intended effect
on public education."175 By the end of the 19th century, every state in
the South had, by its constitution or laws, established separate schools
for Negroes. 176

In 1896, the Supreme Court approved the doctrine of state
enforced segregation of Negroes in "separate-but-equal" transportation
facilities in Plessy v. Ferguson,177 finding major support for the doctrine
in racial segregation in the public schools of the North, which, as the
Court observed, had been "generally, if not uniformly, sustained by the
courts. "178 The Court held that state-enforced segregation in separate
but-equal facilities did not violate the equal protection clause of the
fourteenth amendment nor was segregation a badge of slavery forbidden
by the thirteenth amendment. 179

In Brown v. Board of Education, 180 decided in 1954, the Supreme
Court ruled that state systems of separate-but-equal schools for Negroes
were inherently unequal and denied Negroes equal protection of the
laws in violation of the fourteenth amendment.

B. The Civil War Amendments

The Civil War Amendments, the thirteenth (1865), the fourteenth
(1868), and the fifteenth (1870), have been part of the Constitution for
over a century, but the nature and limits of congressional power to
enforce these amendments by "appropriate legislation" are today un-

174. A. MEYER, supra note 60, ch. II.
175. Brown v. Board of Educ., 347 U.S. 483, 490 (1954).
176. A. MEYER, supra note 60, at 219.
177. 163 U.S. 537 (1896).
178. [d. at 545.
179. Only the first Justice Harlan dissented. [d. at 552.
180. 347 U.S. 483 (1954).
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clear. The thirteenth amendment abolished slavery in the United States;
the fourteenth declared the conditions of national citizenship, forbade
state abridgement of the privileges and immunities of national citizens,
forbade the states to deprive any person of life, liberty, or property
without due process of law, and forbade the states to deny any person
equal protection of the laws; and the fifteenth declared that the right to
vote should not be abridged by any state because of "race, color, or
previous condition of servitude." Congress is given the power to enforce
the rights secured in each amendment by "appropriate legislation." If
Congress possesses the power to nationalize public education under any
of the Civil War Amendments, the substantive rights secured by the
thirteenth and fourteenth seem the most appropriate for examination
here. 181

The next two subsections discuss the general nature of congres
sional power under the thirteenth and fourteenth amendments respec
tively, and the final subsection considers the amendments as sources of
federal power to nationalize public education.

I. The Thirteenth Amendment

The relevant language of the thirteenth amendment provides that
"neither slavery nor involuntary servitude ... shall exist in the United
States," and that "Congress shall have power to enforce this article by
appropriate legislation." An examination of congressional power to en
force the thirteenth amendment by "appropriate legislation" will be
confined primarily to two decisions of the Supreme Court, the Civil
Rights Cases,182 decided in 1883, and Jones v. Alfred H. Mayer CO.,183
decided in 1968.

In the Civil Rights Cases, an act of Congress, the Civil Rights Act
of 1875, was declared unconstitutional by the Supreme Court. The Act
declared that it was a federal crime for any person to deny equal enjoy
ment of specified public places and conveyances on the basis of "race
and color, regardless of any previous condition of servitude."184 A full
Court agreed that Congress possessed the power under the thirteenth
amendment "to pass all laws necessary and proper for abolishing all
badges and incident~ of slavery in the United States" through legislation

181. Although Congress may enforce the fifteenth amendment by "appropriate legislation."
the amendment forbids voting discrimination on account of "race, color, or previous condition of
servitude."

182. 109 u.s. 3 (1883).
183. 392 U.S. 409 (1968).
184. 109 U.S. at 9.
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"operating upon the acts of individuals, whether sanctioned by state
legislation or not. "IR5 Unlike congressional power under the fourteenth
amendment, which the Court in the same case confined exclusively to
correcting forbidden "state action," the Court recognized that Congress
had the power under the thirteenth amendment to directly forbid and
punish badges of slavery imposed by private persons, whether or not
sanctioned by state law. This difference in the reach of congressional
power under the plain language of the thirteenth and fourteenth amend
ments is not remarkable. The fourteenth amendment declares that the
states shall not do certain things, but the thirteenth declares simply
that slavery shall not exist in the United States.

After delineating the greater reach of congressional power under
the thirteenth than under the fourteenth, a majority of the Court held
that private racial discrimination in access to the specified public facili
ties has "nothing to do with slavery or involuntary servitude. "186 Since
private discrimination solely on the basis of race was not regarded by
the majority as a "badge" of slavery, Congress had exceeded its powers
under the thirteenth amendment, not because the act punished private
racial discrimination, but because the forms of private racial discrimina
tion, which Congress sought to proscribe, were not in law badges of
slavery. The Court concluded that persons denied access to public facili
ties by private discrimination suffered an "ordinary civil injury" subject
to redress under state law. If state laws did not protect the Negro's
access to inns, threatres, and common carriers, or made "any unjust
discriminations, amenable to the provisions of the fourteenth
amendment," Congress has power to afford relief under the fourteenth
amendment, not the thirteenth. 187 Discriminatory state laws were not
required, of course, to perpetuate the well-established "custom" of pri
vate discrimination. In effect, the Court had denied Congress the power
under the thirteenth amendment to proscribe those forms of private
racial discrimination most certain to perpetuate the second-class status
of Negroes. The first Justice Harlan's dissenting opinion l88 refutes the
sophistry of the majority in the Civil Rights Cases, but a dissent, despite
its brilliance, is still a dissent.

Thirteen years later, in Plessy v. Ferguson,189 a majority of the

185. [d. at 20, 23.
186. [d. at 24.
187. [d. at 25 (emphasis added).
188. [d. at 26.
189. 163 U.S. 537 (1896).
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Court, again over Justice Harlan's dissent, held that state statutes en
forcing discrimination between the races on a "separate but equal" basis
offended neither the equal protection clause of the fourteenth amend
ment nor the self-executing feature of the thirteenth amendment. By
1896, then, the Court had severely limited the affirmative powers of
Congress to abolish the badges of slavery under the thirteenth amend
ment and had itself approved perpetuation of the badges of slavery by
endorsing the separate-but-equal doctrine in Plessy.

Correcting past mistakes is a somewhat awkward and painful pro
cess when the mistake is 85 years old and embodied in venerable prede
cent of the Supreme Court, but in Jones v. Alfred H. Mayer CO.,190
decided in 1968, the Court corrected the mistake perceived by the first
Justice Harlan in the Civil Rights Cases. In Jones, the Supreme Court
sustained the constitutionality of an act of Congress declaring that all
United States citizens have the same right as white citizens to purchase
real property. Jones presented this question: Does Congress have the
power under the thirteenth amendment to forbid private racial discrimi
nation in the sale of real property? Originating in the Civil Rights Act
of 1866, the act was held a proper exercise of congressional power under
the thirteenth amendment to "prohibit all racial discrimination, private
and public, in the sale or rental of property."191 The plain import of
Jones is: (1) Congress may define the "badges and incidents of slavery,"
if its judgment is rational, and (2) Congress may make its judgment
effective through appropriate legislation. In Jones, Congress had deter
mined that any form of racial discrimination in the sale of real property
was a badge and incident of slavery, its judgment was rational, and the
act forbidding private racial discrimination was an appropriate exercise
of congressional legislative power under the thirteenth amendment.
Congress does have the power to proscribe all private racial discrimina
tion in the sale of real property as a constitutional exercise of its power
to "pass all laws necessary and proper for abolishing all badges and
incidents of slavery in the United States."192

Nothing of constitutional significance distinguishes Jones from the
Civil Rights Cases, yet the powers denied Congress in 1883 were res
tored in 1968. Of course Jones relied upon a federal statute forbidding
private discrimination in the sale of real property, while the Civil Rights
Cases relied upon a federal statute forbidding private discrimination in

190. 392 U.S. 409 (1968).
191. [d. at 437.
192. [d. at 439, quoting from the Civil Rights Cases.
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access to hotels, theatres, and common carriers. This difference is not
controlling; if one form of private discrimination is a badge of slavery,
so is the other. 193 The federal statutes in both cases were directed to
ward the "custom" of private racial discrimination and private "preju
dice." In Jones, a private, "ordinary civil injury" of 1883 matured into
a private "badge of slavery" in 1968, a private badge of slavery subject
to proscription by Congress under the thirteenth amendment.

Jones certainly does not overrule the Civil Rights Cases; indeed,
much of the Court's opinion in Jones quotes freely and with approval
from the Civil Rights Cases. After Jones, however, little doubt remains
that were the Court to decide the constitutionality of the act of Congress
presented in the Civil Rights Cases, the Court would hold that a con
gressional determination that private racial discrimination in access to
hotels and theatres is a badge of slavery is both rational and well within
its constitutional power to enforce the thirteenth amendment by appro
priate legislation. More important than speculation on the outcome of
the Civil Rights Cases after Jones, however, is the Court's deference in
Jones to rational congressional judgment on the definition and selection
of "badges of slavery" and appropriate remedial measures under the
legislative power granted by the thirteenth amendment. The Court's
deference to Congress in Jones stands in stark contrast to its approach
in the Civil Rights Cases, where the Court said, in effect, that Congress
had made a mistake, that private racial discrimination was not a badge
of slavery, and that the final judgment on what is and what is not a
badge of slavery is for the Court alone. In Jones, the Court asked if
Congress might rationally determine that this form of racial discrimina
tion was a badge of slavery. The answer was "yes." Then the Court
asked if the act of Congress was an appropriate and constitutional
exercise of congressional powers to abolish all badges of slavery under
the thirteenth amendment. Again the answer was "yes." Once these
questions were answered affirmatively, nothing remained. The Court
had performed its constitutional duty. Of course Jones is not the first
case arising under the Civil War Amendments and other specifided
powers of Congress in which the Court has adopted a rule of deference
to a rational congressional judgment combined with a circumscribed

193. In Jones. the Court observed that the precise issue presented in the Civil Rights Cases
was rendered "largely academic" by the Civil Rights Act of 1964. Id. at 441 n.78. In terms of
"fundamental rights which are the essence of civil freedom," id. at 441, denying access to a
common carrier on racial grounds must have the same impact on civil freedom to "go and come
at pleasure," id. at 443, as refusal to sell real property on racial grounds has on freedom to "buy
and sell" at pleasure, id.
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inquiry into the appropriateness of the legislative response. 194

Jones was foHowed in 1969 by SuI/ivan v. Little Hunting Park.
Inc.,195 which applied Jones to another real property controversy, and
in 1971 by Griffin v. Breckenridge!96 in which the Court held that
"Congress was whoHy within its powers" under the thirteenth amend
ment when it created a federal cause of action for Negroes subjected to
"raciaHy discriminatory private action [a conspiracy to assault] aimed
at depriving them of the basic rights that the law secures to aH free
men."197 Except for decisions interpreting the federal antipeonage stat
utes!98 Jones. SuI/ivan, and Griffin appear to be the Court's only deci
sions sustaining an act of Congress on the sale ground that the act was
a proper exercise of legislative power under the thirteenth amendment
to abolish those badges and incidents of slavery attributable to private
racial discrimination. Since the fourteenth amendment was ratified but
two years after the thirteenth and both were directed toward the same
objective, early cases before the Supreme Court involving racial dis
crimination often invoked both amendments. It is settled that the Court
itself may declare racial discrimination enforced through state action
unconstitutional under both the thirteenth and fourteenth amendments,
as either a badge of slavery or a denial of equal protection of the laws,
so either amendment will serve. 199 But the nature of affirmative legisla
tive powers granted to Congress is different under each amendment.
According to the Civil Rights Cases, congressional power under the
fourteenth amendment is limited to correcting state action, but congres
sional power under the thirteenth amendment to abolish the badges of
slavery extends to whoHy private racial discrimination, as weH as state
enforced racial discrimination. No requirement of state action limits
congressional power under the thirteenth amendment; the only limit
under the thirteenth is that Congress select a proper "badge of slavery."

Brown v. Board of Education200 was decided solely on the equal
protection clause of the fourteenth amendment, and was concerned
solely with state-enforced racial segregation in public schools. No act
of Congress, nor power of Congress, was questioned in Brown. AI-

194. E.g.. Perez v. United States, 402 U.S. 146 (1971) (commerce power); Katzenbach v.
Morgan. 384 U.S. 641 (1966) (fourteenth amendment); South Carolina v. Katzenbach. 383 U.S.
301 (1966) (fifteenth amendment).

195. 396 U.S. 229 (1969).
196. 403 U.S. 88 (1971).
197. Id. at 105.
198. E.g., Clyatt v. United States. 197 U.S. 218 (1905).
199. Civil Rights Cases. 109 U.S. 3 (1883).
200. 347 U.S. 483 (1954).
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though Brown was decided solely on the basis of state action forbidden
by the fourteenth amendment, Jones and the Civil Rights Cases suggest
that the Court might well have decided the question under the thirteenth
amendment, had that amendment been asserted by the appellants. Once
the Court decided to reject Plessy and its separate-but-equal doctrine,
the Court might also have held that state-enforced racial segregation in
public schools was a forbidden badge of slavery subject to judicial
correction through the self-executing feature of the thirteenth amend
ment, if judicial power to enforce the thirteenth amendment, unaided
by an act of Congress, extends not merely to state laws establishing
slavery but extends as well to state laws viewed as "badges and incidents
of slavery. "201

In Jones, the Court observed that an act of Congress designed to
prevent private racial discrimination in the sale of real property was
"the very least" Congress might do to secure the freedom guaranteed
by the thirteenth amendment. 202 If the federal act upheld in Jones is the
"very least" Congress might do, what is the "very most" Congress
might do to secure the rights guaranteed by the thirteenth amendment?
If Jones fails to provide a satisfactory answer to this question, does the
decision even suggest that the Court might view nationalization of pub
lic education as "appropriate legislation" to enforce the thirteenth
amendment? Neither question is answered in Jones. Whether the thir
teenth amendment will bear the weight of nationalized public education
is for the Court to decide; whether Congress cares to risk nationalized
public education on the largely unexplored terrain of the thirteenth
amendment is for the Congress to decide. Despite the uncertainty sur
rounding the scope of congressional power under the thirteenth amend
ment, an argument supporting congressional power to nationalize public
education under the amendment, in combination with the fourteenth
amendment, is available. Discussion of the argument is deferred for the
moment to present a brief review of congressional power to enforce the
fourteenth amendment.

201. In the Civil Rights Cases, the Court said that the thirteenth amendment abolished
slavery "by its own unaided force," 109 U.S. at 20, but that legislation may be necessary "to meet
all the various cases and circumstances to be affected by it," id. Slavery itself was abolished by
the amendment, but it was Congress, not the Court that was given the power to abolish all "badges
and incidents of slavery" to establish "universal civil and political freedom throughout the United
States." Id.

202. 392 U.S. at 443.
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2. The Fourteenth Amendment

This paper examines the affirmative legislative powers of Congress
under the thirteenth and fourteenth amendments. Equitable powers ex
ercised by the Supreme Court and lower courts to dismantle "dual"
school systems established by state-enforced racial segregation, while
relevant to the question of congressional power, cannot be regarded as
controlling on the scope of legislative power. Judicial powers of an
equitable nature may often be exercised to achieve results similar to an
exercise of legislative power, but it is inconceivable that the Supreme
Court would order the nationalization of public education. If the power
to nationalize public education exists within the Constitution, the only
branch of the federal government capable of exercising the power is
Congress. 203 The courts may, of course, declare racial discrimination
enforced by state law or state action unconstitutional under the four
teenth and have even developed, in a fashion, a degree of affirmative
corrective power through the mandate to dismantle dual systems, but
litigation is at best a piecemeal, tortuous, and often interminable pro
cess, to which the 18 years since Brown attest.

The relevant language of the fourteenth amendment provides that
"no state shall ... deny to any person ... the equal protection of the
laws," and that "Congress shall have power to enforce, by appropriate
legislation, the provisions of this article." Like the preceding discussion
of congressional power under the thirteenth amendment, discussion of
congressional powers under the fourteenth is confined primarily to two
decisions of the Supreme Court, the Civil Rights Cases,204 decided in
1883, and Katzenbach v. Morgan,205 decided in 1966.

In the course of its opinion in the Civil Rights Cases, the Court held
that the act of Congress could not be sustained by congressional power
under either the thirteenth or fourteenth amendment. The Court's rejec
tion of the thirteenth amendment has already been described. Rejection
of the fourteenth amendment resulted from the Court's conclusion that
congressional power under the fourteenth amendment was confined to
"correcting the effects" of state law and state acts. 206 Because the federal
act, which proscribed private racial discrimination in access to specified
public facilities, was directed solely toward the acts of individuals, un-

203. A decision to nationalize public education is purely legislative and therefore solely
within the legislative discretion of Congress.

204. 109 u.s. 3 (1883).
205. 384 u.s. 641 (1966).
206. 109 U.S. at II.
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supported by "state authority in the shape of laws, customs, or judicial
or executive proceedings,"207 it was not a proper corrective measure
under the fourteenth amendment. Wholly "private wrongs" are not
subject to congressional remedy under the fourteenth amendment be
cause the proscriptions of the amendment are directed to the states.
Hence congressional power is confined to correcting "state action"
which operates as a denial of equal protection. Congress had the power
to correct state action, but no power to correct state inaction. A state
statute compelling racial segregation in theatres and hotels was scarcely
necessary when a pervasive "custom" of private racial discrimination
achieves precisely the same result.

Apparently the Government argued that Congress had the power
to act when the states failed to enact legislation providing for equal
access to public facilities, for the Court said that asserting a congres
sional power to legislate

in this manner is based upon the assumption that if the states are
forbidden to legislate or act in a particular way on a particular subject,
and power is conferred upon Congress to enforce the prohibition, this
gives Congress power to legislate generally upon that subject, and not
merely power to provide modes of redress against such state legislation
or action. This assumption is certainly unsound. It is repugnant to the
tenth amendment ....208

Simply because the states are forbidden to deny any person equal pro
tection of the laws is no reason to hold that Congress may establish laws
for their equal protection. 209 The Court conceded that Congress had
power to enact necessary and proper measures to counteract state action
forbidden by the fourteenth amendment, and also conceded that correc
tive legislation "may and should be provided in advance to meet the
exigency"210 of forbidden state action when it arises. Limiting its review
to the specific federal act in question, the Court concluded that it was
not necessary "to state, if we could, what legislation would be proper
for Congress to adopt. "211 Application of the Civil Rights Cases to

207. [d. at 17.
208. [d. at 14-15.
209. [d. at 13.
210. [d.
211. [d. at 14. In Ex parte Virginia. 100 U.S. 339. 345-46 (1880), the Court, referring to

the thirteenth and fourteenth amendments, said:
Whatever legislation is appropriate, that is, adopted to carry out the objects the Amend
ments have in view, whatever tends to enforce submission to the prohibitions they
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public education in 1972 obviously presents no problem in finding state
action. Public education is nothing but state action. The Court's opin
ion, however, is not particularly illuminating on the scope of "proper"
congressional power under the amendment, except that "proper" fed
eral legislation must be "corrective" of state action which contravenes
the prohibitions of the amendment.

Moving from 1883 to 1966, the Court again reviewed congressional
powers under the fourteenth amendment in Katzenbach v. Morgan. 212

In Morgan, an act of Congress nullifying a part of New York's election
law was sustained as a proper exercise of congressional power under the
amendment without a prior or simultaneous holding by the Court that
the state law displaced by the federal act denied equal protection of the
laws.

The federal act challenged in Morgan declared that no person who
had completed the sixth grade in a public school of Puerto Rico where
the language of instruction was other than English should be denied the
right to vote in any local, state, or federal election because of inability
to read or write English. If the act were constitutional, New York's laws
requiring that voters be able to read and write English would be nulli
fied, at least for Puerto Rican immigrants who had completed the sixth
grade in Puerto Rican schools using Spanish as the language of instruc
tion. New York argued that an exercise of congressional power under
the fourteenth amendment to enact "appropriate legislation" to secure
equal protection of the law could not be sustained unless the court also
held that the English literacy requirement partially nullified by the act
was in law a violation of equal protection. In effect, the state argued
that Congress may not exercise its powers under the fourteenth amend
ment unless the judicial branch first holds that the state law nullified
by the federal act is unconstitutional. Since the Court has from the
outset exercised its judicial power to declare state-enforced violations of
the fourteenth amendment unconstitutional, a subsequent act of Con
gress declaring the state act unconstitutional would add little to what
the judiciary has already accomplished without assistance from Con
gress. Congressional power under this argument would be wholly depen
dent upon a judicial determination of whether state action did or did not
violate the fourteenth amendment. New York's argument was rejected

contain. and to secure to all persons the enjoyment of perfect equality of civil rights and
the equal protection of the laws against state denial or invasion, if not prohibited. is
brought within the domain of congressional power.

212. 384 U.S. 641 (1966).
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in Morgan, and the Court sustained the act of Congress without ex
pressly holding that the state literacy requirement was unconstitutional,
observing that New York's interpretation of congressional power under
the fourteenth would, if accepted, depreciate congressional resourceful
ness and responsibility for implementing the fourteenth amendment.213

Because the Court refused to make congressional power under the
fourteenth amendment dependent on judicial determinations of state
violations of rights secured by the fourteenth amendment, the constitu
tionality of the federal statute was subjected to an analysis not unlike
that used in Jones, though Morgan was decided two years before Jones.
The Court held that the sole test of the constitutional limits of congres
sional power under the fourteenth amendment was whether the federal
act was "appropriate legislation to enforce the Equal Protection
Clause." After declaring that the power to enact "appropriate legisla
tion" under the fourteenth amendment granted the "same broad powers
expressed in the Necessary and Proper Clause,"214 and quoting from the
classic interpretation of those "necessary and proper" powers in
McCulloch v. Maryland,215 the Court concluded that the fourteenth
amendment is "a positive grant of legislative power authorizing Con
gress to exercise its discretion in determining whether and what legisla
tion is needed to secure the guarantees of the fourteenth amendment. "216

Remaining to be answered was a single question: Was the act of
Congress challenged in Morgan "plainly adapted" to enforcement of
the equal protection clause and "consistent with the letter and spirit"
of the Constitution? The Court held that the federal act satisfied both
limitations posed in this question. After discussing asserted state inter
ests in maintaining the English literacy voting requirement and the
consequences to citizens denied the vote by the literacy requirement, the
Court concluded that it was within the prerogative of Congress to
'weigh these competing considerations.' It was enough that the Court
could "perceive a basis" for a congressional judgment that English
literacy voting qualifications applied to the Puerto Rican immigrants
covered by the federal statute constituted an invidious discrimination in
violation of the equal protection clause. 217 As the Court in Jones

213. ld. at 648.
214. ld. at 650.
215. 17 U.S. (4 Wheat.) 316 (1819).
216. 384U.S.at651.
217. ld. at 653.
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deferred to a "rational judgment" of Congress in defining and correct
ing "badges of slavery" through legislation aimed at private racial dis
crimination, the Court in Morgan deferred to a congressional judgment
that state action violated the fourteenth amendment by limiting its re
view to "perceiving a basis" for the congressional judgment. In both
cases, Jones and Morgan, the Court held that congressional legislative
power granted in each amendment was the same broad power found in
the necessary and proper clause of the original Constitution. Congress,
so long as its act is "plainly adapted" to securing the rights secured by
the amendment and "consistent with the letter and spirit" of the Consti
tution, may exercise discretion on what legislation is needed, and it is
for Congress to weigh state and individual interests, making its judg
ment accordingly.

The Court's opinion in Morgan represents a remarkable expansion
of congressional power under the fourteenth amendment, for since the
Civil Rights Cases in 1833, it was assumed that the constitutionality of
a federal statute enacted pursuant to legislative powers granted by the
fourteenth amendment depended upon a judicial declaration that the
state action "corrected" by the federal act violated the prohibitions of
the amendment. For Congress, Morgan replaced dependence with inde
pendence; for the Court, Morgan replaced finality with deference. A
subsequent decision, however, casts some doubt on Morgan's expansion
of congressional power under the fourteenth amendment.

In Oregon v. Mitchel/,218 decided in 1970, an act of Congress allow
ing persons 18 and older to vote in all federal, state, and local elections
was declared unconstitutional as applied to state and local elections.
Five Justices agreed, for different reasons, that an act of Congress
lowering the voting age to 18 for state and local elections was not a
constitutional exercise of congressional power to secure equal protection
of the laws under the fourteenth amendment. Justice Black believed that
the grant of legislative power in the fourteenth amendment could not
be used to "strip the states" of the power to govern themselves, that a
voting age requirement set by the state raised no equal protection prob
lem at all, and that the primary purpose of the Civil War Amendments
was to allow Congress to remedy racial discrimination. Justice Harlan
believed that the Constitution, the Civil War Amendments, and history
disclosed that Congress was denied power to alter age qualifications
established by the states for state or federal elections. Justice Stewart,

2\8. 400 u.s. \\2 (\970).
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joined by Chief Justice Burger and Justice Blackmun, believed that
congressional power confirmed by the Court in Morgan was directed
toward invidious discrimination against a discrete and insular minority
(Puerto Ricans), and that Congress has only the power to "eradicate
situations" amounting to a violation of equal protection, but not the
power to determine, "as a matter of substantive constitutional law,"
what situations are within the ambit of the equal protection clause. 219

Although Morgan is not overruled, the language in Morgan regarding
congressional power under the fourteenth amendment is certainly open
to doubt. If the prevailing opinions in Mitchell are read narrowly, per
haps only congressional judgments concerning voting age are not within
its powers under the fourteenth amendment, but. the opinion of Justice
Stewart, who dissented in Morgan with Justice Harlan, suggests consid
erable dissatisfaction with the Court's Morgan approach to the question
of congressional power under the amendment, especially to that part of
Morgan allowing Congress to correct a state denial of equal protection
when the Court can "perceive a basis" for a congressional judgment that
the state action affected by the federal act does violate equal protection.
But the power of Congress examined by this paper is the power to
nationalize public education, not the power to alter state voting qualifi
cations.

To complete this discussion of congressional power to enforce the
thirteenth and fourteenth amendments by "appropriate legislation," a
decision examining congressional power to enforce the fifteenth amend
ment by "appropriate legislation" deserves brief attention. In South
Carolina v. Katzenbach,220 the Court sustained the "complex scheme of
stringent remedies"221 embodied in the Voting Rights Act of 1965, en
acted by Congress to remedy widespread voting discrimination perpetu
ated through state laws and by state officials. Responding to the state's
contention that the federal act exceeded congressional power under the
fifteenth amendment, the Court declared that Congress, in addition to
the courts, "has full remedial powers to effectuate the constitutional
prohibition against racial discrimination in voting."222 Then, referring
to the power of Congress to enforce the fifteenth amendment, the Court
compared this power to the federal commerce power by quoting from
Chief Justice Marshall's opinion in Gibbons v. Ogden: 223

219. ld. at 296.
220. 383 U.S. 301 (1966).
221. ld. at 315.
222. ld. at 326.
223. 22 U.S. (9 WheaL) I (1824).
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This power, like all others vested in Congress, is complete in itself, may
be exercised to its utmost extent, and acknowledges no limitations,
other than are prescribed in the Constitution. 22l

While the fifteenth amendment has no direct bearing on the power of
Congress to nationalize public education, the Court's description of
congressional power under the fifteenth amendment is relevant to con
gressional powers under the thirteenth and fourteenth amendments, for
Congress is granted the power to enforce each of the three Civil War
Amendments by "appropriate legislation."

3. Nationalization of Public Education Under the Thirteenth and
Fourteenth Amendments

Obviously no decision of the Supreme Court will be found indicat
ing judicial approval or rejection of nationalized public education. The
question has never been presented to the Court. Nor is the Court likely
to decide the question without a real "case or controversy."225 To place
the question of congressional power in a judicial context, assume that
Congress, relying on both the thirteenth and fourteenth amendments,
has nationalized public education. Assuming that a proper party litigant
with the requisite standing will be available to challenge nationaliza
tion,226 what arguments and counterarguments will the proponents and
opponents present to the Court?

Before outlining these arguments, however, the nature and general
organization of the imaginary federal legislation will be reviewed. This
paper considers nationalized public education to be comprehensive and
exclusive. The federal government will own and operate all public
schools; all teacher and curriculum standards will be established by an
agency of the federal government; all teachers and administrative per
sonnel will be federal employees; and all costs of public education will
be borne by the federal government. After the effective date of the
federal legislation nationalizing public education, no state or political
subdivision of a state shall be allowed to provide any form of public
education.

The general organization of the federal legislation will accomplish
the foregoing objectives in appropriate statutory form with additional
provisions relating to a variety of collateral matters, including employ-

224. 400 U.S. at 327.
225. U.S. CaNST. art. III. § 2.
226. See notes 284-86 infra and accompanying text.
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ees, salaries, acquisition of educational facilities, local advisory commis
sions, and the like. For present purposes, the most significant sections
of the federal legislation are those containing the statements of congres
sional findings and conclusions and declarations of congressional poli
cies and objectives. Since Congress has nationalized public education,
it must be assumed that Congress intends the act to be effective and
desires that the act survive constitutional review. Hence the statements
and declarations pertaining to findings, conclusions, policies, and objec
tives will be phrased by Congress in the most foreceful and persuasive
terms, and will be supported by voluminous data.

These prefatory sections of the federal act might well include the
following: The quality of educational opportunity accorded each child
in the United States affects the welfare of the child, both as a child and
later as an adult, and affects the welfare of the United States.227 Public
education is a matter of national concern. Available data reveal that
throughout the United States children are segregated in public educa
tional facilities on the basis of race and ethnic background, on the basis
of socioeconomic class, and by the geographic boundaries of the states
and political subdivisions of the states.228 This segregation is the com
bined consequence of official and private discrimination, past and pres
ent, and is perpetuated by official action and inaction and by private
discrimination,229 thus imposing badges of slavery on racially segregated

227. The states and local communities, which spent more than $31 billion on elementary and
secondary education in 1968-69, could scarcely dispute the congressional judgment that education
affects the welfare of the individual and society.

228. These three forms of segregation in public education represent the "first problem"
discussed in Part I of this paper.

229. "The essence of the wrong of segregation-North and South-is the historic political
and social expression of white hostility to blacks, and containment of blacks and whites in separate
public schools by direct and indirect exercise of governmental authority." Dimond, School Segre
gation in the North: There Is But One Constitution, 7 HARV. CIV. RIGHTS-CIv. LIB. L. REV. I,
5 (1972). The problems of racial, ethnic, and socioeconomic segregation in public education are
obviously most serious in metropolitan areas of the country. Among the causes of racial and
socioeconomic segregation are white hostility toward association with Negroes, especially in
schools and residential neighborhoods, id.; historic use of racial covenants in real estate deeds;
activities by real estate brokers and associations licensed by the state; lending policies of banks
and other financial institutions licensed by the state; discriminatory housing policies of the federal
government; racial zoning laws; and policies of local school authorities in school construction,
manipulation of school attendance zones, and the like. See generally Bradley v. Milliken, 338 F.
Supp. 582 (E.D. Mich. 1971); United States v. Board of School Comm'rs, 332 F. Supp. 655 (S.D.
Ind. 1971); Dimond, supra, passim; RACIAL ISOLATION, supra note 102, chs. I & 2 (1967). Local
school officials act for the state in deciding local school policies. To the extent local school officials
adopt policies which perpetuate these forms of segregation in public education, regardless of their
motives, they continue, by state action, segregation caused by other forms of direct and indirect
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children230 and denying equal protection of the laws to children segre
gated by race, ethnic background, and socioeconomic class, all of which
contravenes the thirteenth and fourteenth amendments. Available data
reveals that throughout the United States funds for public education are
coIlected and distributed by reference to the wealth of areas within the
states rather than by reference to factors bearing a rational relationship
to the objectives of public education,231 thus denying equal protection
of the laws to children disfavored by aIlocation of educational funds on
the basis of wealth, all of which contravenes the fourteenth amendment.
Decisions of the United States Supreme Court and lower courts support
and justify congressional recognition that education, like the franchise,
is fundamental in a free society,232 and the thirteenth and fourteenth
amendments guarantee each child in the United States an educational
opportunity free of invidious public and private discrimination on the
basis of race and ethnic background, socioeconomic class, and the
wealth of the locality where the child resides. State interests, "compel
ling" and otherwise,233 have been considered, but when balanced
against the rights of children to enjoy an education free of private and
official discrimination imposing badges of slavery and denying equal
protection of the laws, the state interests must yield to the guarantees
of the thirteenth and fourteenth amendments and to the power of Con
gress to enforce these constitutional guarantees against the private and
official discrimination forbidden by the amendments. Although the Su
preme Court and lower courts have exercised judicial power to correct
violations of the fourteenth amendment occurring in public education,
the Congress is specifically empowered to correct violations of both the
thirteenth and fourteenth amendments. Moreover, litigation is piece
meal, expensive, often interminable, and invites delay, obstruction, and

state action and private discrimination. Considering the educational research presently available,
though not conclusive. Congress could find that segregation in public education on the basis of
race, socioeconomic class, and place of residence denies the segregated children educational bene
fits they might otherwise derive, and reinforces divisive social and racial hostility in both minority
and majority students. See generally RACIAL ISOLATION, supra note 102, chs. 3 & 4.

230. See Jones v. Alfred H. Mayer Co., 392 U.S. 409 (1968).
231. E.g., Rodriguez v. San Antonio Ind. School Dist., 337 F. Supp. 280 (W.D. Tex. 1971),

prob.juris. noted, 92 S. Ct. 2413 (1972); cf. Hobson v. Hansen, 327 F. Supp. 844 (D.D.C. 1971).
232. "The American Dream is of a society in which social class is not inherited and in which

parents can enjoy the notion that their children have unlimited opportunity for professional
achievement and financial reward." Schoettle, supra note 15, at 1357. "For the children of the
poor, the likely prospect is ... unemployment, low wages, poor housing and offspring whose
prospects are similarly bleak." [d.

233. See. Katzenbach v. Morgan, 384 U.S. 641 (1966).
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future evasions of judicial decrees, which may lead to more litigation.234

Comprehensive federal legislation under the amendments relieves the
federal judiciary of these burdens and avoids the limitations inhering in
case-by-case litigation.

While it is unlikely that an act of Congress would include all that
is contained in the preceding paragraph, certainly its substance could
appear in the act, with additional details and considerations set forth in
the legislative history.

Once Congress has "informed its judgment" by reviewing available
data, made conclusions, and declared its policies and objectives, the
metbod selected to attain its objectives may be explained as follows:
Congress finds that violations of the Constitution pervade public educa
tion throughout the United States. Congress desires that these condi
tions be corrected immediately and effectively throughout the nation.
Nationalization of public education will correct and remedy these condi
tions, nationalization will prevent their recurrence, and nationalization
will secure to every child in the United States an educational opportun
ity consistent with individual rights guaranteed by the Constitution. To
ensure maximum effectiveness of the corrective measures adopted by
Congress, no state or subdivison of a state shall provide or offer any
form of public education after a date specified in the federal act.

The reader will perceive that the preceding paragraphs do more
than explain why Congress might decide to nationalize public education;
they also contain the substance of an argument to sustain nationaliza
tion of public education as a proper exercise of congressional powers
under the thirteenth and fourteenth amendments.

Opponents of nationalization will argue that the federal act is palp
ably beyond congressional powers under the amendments, is neither
"plainly adapted" to securing the rights guaranteed by the amendments
nor "consistent with the letter and spirit of the Constitution," and in
vades the rights and powers reserved to the states by the tenth amend
ment.

To particularize arguments against nationalization under the two
amendments, opponents may argue that the Supreme Court has ruled
that only racial school segregation enforced or allowed by state law
violates the fourteenth amendment, but that nationalization purports to
correct forms of school segregation not traceable to state laws. Since
no other forms of school segregation have been ruled unconstitutional

234. See South Carolina v. Katzenbach, 383 U.S. 301 (1966).
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by the Supreme Court, the federal act exceeds congressional power. An
adequate rejoinder to this argument is that "state action" forbidden by
the amendments is not confined merely to state legislative acts, but
comprehends all state action, legislative, judicial and executive, and
includes the acts of all officials of the state or its subdivisions. 235 Insofar
as segregation in public education is attributable to the policies and
decisions of local school officials acting without the compulsion of state
law, the resulting segregation is nevertheless a consequence of state
action forbidden by the amendments. 236 Even if it were shown that some
part of the prevailing racial segregation in public education were genu
inely de facto, that is, resulting from the wholly neutral application of
the "neighborhood school" concept by local school officials without
design or purpose to perpetuate segregation caused by the racial compo
sition of particular neighborhoods, the thirteenth amendment permits
Congress to fashion remedies for private racial discrimination in the sale
and lease of real property.237 To the extent private racial discrimination
has forced Negroes to reside in particular neighborhoods, the resulting
racial segregation in public schools is a consequence of private racial
discrimination, and Congress has the power not only to forbid private
racial discrimination in the sale and lease of real property, but also the
power to correct and remedy the effects of past and present private
discrimination manifested in public education. The Court's decision in
Jones v. Alfred H. Mayer CO.,238 requires only that Congress make a
rational judgment and execute that judgment by appropriate legislation
under the thirteenth amendment. Similarly, the Court's decision in
Katzenbach v. Morgan 239 requires only that Congress make a rational
judgment that state action violates the fourteenth amendment. A prior
or simultaneous holding by the Court that state action affected by fed-

235. Ex parte Virginia, 100 U.S. 339 (1879); Civil Rights Cases, 109 U.S. 3 (1883). In all
states. public education is a state responsibility. and the discretion and autonomy enjoyed by local
school authorities under state law is granted by the state. To argue that local school officials are
not agents of the state. and that their actions are not state action under the thirteenth and four
teenth amendments. is absurd. See Cooper v. Aaron. 358 U.S. I (1958); cf. Reynolds v. Sims. 377
U.S. 533 (1964); Hall v. St. Helena Parish School Bd .• 197 F. Supp. 649 (E.D. La.). ajfd mem..
287 F.2d 376 (5th Cir. 1961), aiI'd mem.. 368 U.S. 515 (1962).

236. Local school officials have chosen to perpetuate segregation, regardless of their mo
tives, when they possessed the authority to prevent or correct segregation.

237. Jones v. Alfred H. Mayer Co., 392 U.S. 409 (1968). Federal legislative powers to
abolish involuntary servitude under the thirteenth amendment extend to Mexican "peonage."
Clyatt v. United States, 197 U.S. 207 (1905).

238. 392 U.S. 409 (1968).
239. 384 U.S. 641 (1966).
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erallegislation violates the fourteenth amendment is not required. When
the Court can "perceive" a basis for the federal legislation, the legisla
tion will be sustained.

A similar rejoinder is available to an opponent's argument that the
Court has never ruled that distribution of funds for public education by
reference to the wealth of certain areas in the state violates the four
teenth amendment. 24o A clear holding by the Court that the evil found
by Congress and corrected by federal legislation is in fact a violation of
the fourteenth amendment is not required. The Court has already indi
cated that education is "fundamental" in nature,241 and state action
disfavoring persons because of their race or wealth is viewed by the
Court as constitutionally suspect.242 The Court can perceive a rational
basis for a congressional judgment that traditional methods of financing
public education are forbidden by the fourteenth amendment.

Opponents of nationalization may argue that only specific evils are
subject to congressional power under the amendments, and that Con
gress cannot displace public education provided by the states and local
communities unless the evils are shown to exist in each state and each
local community. Congress cannot displace all state and local public
education simply because some public education offends the Constitu
tion, nor has Congress the power to nationalize public education simply
because nationalization is considered desirable. The power to national
ize must have a source in federal powers granted in the Constitution. If
it were assumed that even one state provided public education harmoni
ous in all respects with the thirteenth and fourteenth amendments, that
state might claim immunity from nationalization. Although the Court
has approved selective application of federal legislation under the Civil
War Amendments to particular states and localities where the evil was
found to exist,243 no decision indicates that federal power under the
amendments may be extended to "correct" evils which do not exist. A

240. If the Cour1 affirms the "school finance" case. Rodriguez v. San Antonio Ind. School
Dist., 337 F. Supp. 280 (W.O. Tex. 1971), prob. juris. noted, 92 S. Ct. 2413 (1972), Congress may
certainly correct state action held unconstitutional by the Court. If the Court reverses Rodriguez
on the merits, its decision would not necessarily preclude congressional action under the fourteenth
amendment. In Katzenbach v. Morgan, 384 U.S. 641 (1966), the Court sustained an act of Con
gress partially nullifying a state's English literacy test for voting under the fourteenth amendment,
even though the Court, in a prior case, had sustained an English literacy requirement. The Court
distinguished the prior case by observing that the power of Congress was not there in question.
384 U.S. at 649.

241. Brown v. Board of Educ., 347 U.S. 483 (1954).
242. Harper v. Virginia Bd. of Elections, 383 U.S. 663 (1966).
243. South Carolina v. Katzenbach, 383 U.S. 301 (1966).
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possible rejoinder is that exclusion of one or two states from nationaliza
tion may tend to frustrate and diminish the corrective effects of nation
alization elsewhere by inducing movement from nationalized states to
states not subject to nationalization. This rejoinder, however, is not
particularly persuasive. If mass movement by white families from na
tionalized metropolitan areas occurred, the metropolitan areas would be
populated largely by poor minority families, which would frustrate the
congressional objective of providing integrated public education for all
children. But the probability, or even the possibility, of a mass white
exodus from the urban centers to North or South Dakota seems fanciful
indeed, even if it were assumed that these states have no problems of
racial or socioeconomic segregation in their public schools. Even if these
states have no segregation, they may still be subject to nationalization
because distribution of funds for public education is determined by the
wealth of particular school districts within the state. The mere possibil
ity of movement away from nationalized states to non-nationalized
states, unlikely as it seems, might justify total nationalization to provide
"preventive certainty" that such movement will not occur. Over
inclusive applications of federal power have been sustained in different
but somewhat analogous situations. 244 Additionally, nationalization
would preclude the possibility that states claiming initial immunity will
not in the future experience the problems of segregation presently exist
ing in other states. In any event, it seems that a state claiming immunity
from nationalization must demonstrate that its system of public educa
tion is free of the evils which are to be corrected by nationalization, and
this itself seems unlikely. 245

The next argument opposing nationalization, even assuming that
the evils to be corrected by Congress exist throughout the United States,
is that Congress has selected an unconstitutional method to correct
these evils. Congressional powers to enforce the amendments by "ap
propriate legislation" clearly envision corrective measures of a regula
tory nature. Congress may adopt measures regulating private and offi
cial action to correct present conditions and prevent future violations
of the amendments. 246 Opponents of nationalization may concede that

244. See Perez v. United States. 402 U.S. 146 (1971), and cases cited therein.
245. Assuming that North Dakota has no racial or ethnic segregation in its public schools.

socioeconomic segregation may exist, if only in the larger towns.
246. Any congressional measure enacted under the amendments must have this effect, unless

the federal act is subsequently repealed. See Katzenbach v. Morgan, 384 U.S. 641 (1966). where
the federal statute corrected a state violation of equal protection and will prevent a like exercise
of state power until the federal statute is repealed.
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Congress can regulate certain aspects of public ecucation, but the power
to regulate private and state action does not include the power to abolish
public education provided by the states and local communities. Regulat
ing state and local activity is one thing, but absolute prohibition of the
activity is another. Federal power to regulate commerce includes the
power to prohibit, but the Congress is not granted plenary powers over
public education by the Constitution. The argument against nationaliza
tion under the amendments is thus reduced to an assertion that Congress
must select the least drastic means to enforce the amendments. 2H

Ousting the states and localities from public education, tradition
ally a state and local function, is certainly different than merely regulat
ing the manner in which the state and localities provide public educa
tion, and certainly no comparable exercise of congressional power under
the amendments has ever been undertaken. Proponents of nationaliza
tion may assert that the difference between regulation of public educa
tion by federal statutes and federal pre-emption of public education is
simply a question of degree, and that while regulation is one of several
congressional methods available to enforce the amendments by "appro
priate legislation," federal pre-emption of public education is another,
less conventional, to be sure, but nevertheless within the powers of
Congress. Congress might well conclude that attempting to regulate
public education throughout the United States by federal statute and
federal administrative regulations is impractical because the local condi
tions affecting public education are not uniform throughout the United
States. Moreover, resistance to judicial decisions from Brown through
Swann and congressional experience with racial discrimination in voting
justify the congressional belief that merely regulating public education
will provide opportunities for evading the Constitution and will invite
more litigation. 248 The Court recognizes that exceptional conditions may

247. The Court has already indicated that congressional power to enact "appropriate legisla
tion" under the Civil War Amendments is the "same broad power" expressed in the necessary and
proper clause, and in each case has quoted the classic exposition of those "necessary and proper"
powers in McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819). Jones v. Alfred H. Mayer Co.,
392 U.S. 409 (1968) (thirteenth amendment): Katzenbach v. Morgan, 384 U.S. 641 (1966) (four
teenth amendment): South Carolina v. Katzenbach, 383 U.S. 301 (1966) (fifteenth amendment).
McCulloch did not hold that Congress must use the least drastic means to execute its constitutional
powers, nor has any decision since McCulloch so held. BUI cf United States v. Robel. 389 U.S.
258 (1967) (first amendment).

248. See South Carolina v. Katzenbach, 383 U.S. 301 (1966). By statute Congress allows
the United States to file civil actions in "school segregation" cases. 42 U.S.c. § 2000c-6 (1970).
Litigation by the United States obviously relieves private persons of litigation expenses.
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justify uncommon exercises of congressional power,249 but the judicial
standard for denying the power is not whether the power exercised is
novel or uncommon, but whether the power exercised is plainly adapted
to securing the rights guaranteed by the amendments. 25o A congressional
decision to nationalize public education is a matter of political judg
ment, and the Court may only examine the limits of congressional
power, not its wisdom. The data presented to Congress indicates that
nationalization was a means within its powers to enforce the amend
ments. If the means selected by Congress are plainly adapted to securing
the guarantees of the amendments, it matters not that less drastic means
are available. As the Court held long ago in McCulloch v. Maryland,251
the choice of means is for the Congress, not the Court.

A final argument against nationalization might appeal to the Court
to preserve the federal system by preventing congressional destruction
of state powers of self-government. Denying the state power to provide
public education will reduce the states to "impotent figureheads" in
contravention of the Constitution. 252

A response to this argument is that the Civil War Amendments
wrought a significant alteration in the power relationship existing be
tween the states and the federal government. The Civil War Amend
ments expanded federal power. On many occasions since ratificatiOfl of

the Civil War Amendments the Supreme Court has invoked them to
invalidate state action which, prior to their ratification, would not have
been considered subject to federal judicial power. The powers of Con
gress under the amendments exceed those of the federal COUTtS,253
though it may be conceded that Congress, for a variety ofreasons,254 has

249. South Carolina v. Katzenbach. 383 U.s. 301, 334-35 (1966).
250. Discussing congressional power to enact "appropriate legislation" under the fifteenth

amendment. the Court said: "As against the reserved powers of the States. Congress may use any
rational means to effectuate the constitutional prohibition of racial discrimination in voting." ld.
at 324 (emphasis added). The Court went on to sustain federal statutes which regulated and
prohibited state action which created the danger of racial discrimination in voting. While nationali
zation of public education is an extraordinary exercise of federal power. it could scarcely be
characterized as irrational when viewed against conditions prevailing in public education through
out the United States.

251. 17 U.S. (4 WheaL) 316 (1819). But cf United States v. Robel, 389 U.S. 258 (1967)
(first amendment).

252. Oregon v. Mitchell. 400 U.S. 112, 126 (1970) (opinion of Black, J.).
253. See Jones v. Alfred H. Mayer Co., 392 U.S. 409 (1968); Katzenbach v. Morgan, 384

U.S. 641 (1966); South Carolina v. Katzenbach, 383 U.S. 301 (1966); cf Griffin v. Breckenridge,
403 U.S. 88 (1971); United States v. Guest, 383 U.S. 745 (1966).

254. One reason for congressional inactivity is the Court's restrictive interpretation of con
gressional power under the Civil War Amendments in the years preceding Jones. Morgan. and
South Carolina.



HeinOnline -- 4 Tex. Tech L. Rev. 140 1972-1973

140 TEXAS TECH LA W REVIEW [Vol. 4:63

not frequently exercised those powers, nor has Congress exercised all
powers granted under the amendments. The powers of the states to
govern themselves were necessarily subjected to the powers of the courts
and Congress to enforce the amendments. If the Court is satisfied that
nationalization is within congressional power under the thirteenth and
fourteenth amendments, then Congress, where all the states are repre
sented, is free to exercise its power even if regarded by some to endanger
the very existence of the states. Nationalization of public education
under the thirteenth and fourteenth amendments is no different than
pre-emptive federal regulation of commerce. The states surrendered
their powers to regulate commerce to the federal government. So it is
with the thirteenth and fourteenth amendments. State power to govern
inconsistently with the amendments was surrendered and made subject
to comprehensive federal legislation. Should Congress decide that the
states have failed to govern themselves consistently with these amend
ments in providing public education, either because they are unwilling
or unable to do so, then Congress is free to ensure compliance with the
amendments by removing from state power the very means by which
these constitutional commands have been evaded in the past and may
be evaded in the future. The fact that the individual states might remedy
the situation in the future, with or without congressional direction, so
that public education provided by the states is in all respects harmonious
with the amendments, is not a satisfactory argument against the powers
of Congress, which include the power to correct and the power to pre
vent. Only by nationalization will Congress secure preventive certainty
that the states will not in the future lapse into new violations of the
Constitution as a changing society leads to changed conditions. Con
gress has weighed the competing interests. Its judgment to nationalize
public education is "plainly adapted" to securing the objectives of the
thirteenth and fourteenth amendments and is "consistent with the letter
and spirit" of the Constitution. It is not for the Court to declare that
an unexpected exercise of congressional power under the amendments
is unconstitutional simply because that power may appear to detract
from state powers of self-government. The states retain the powers not
surrendered to the federal government, but a power delegated to the
federal government cannot in logic be reserved to the states. Federal
power will not be denied simply because its exercise overturns tradition.

Doubtlessly other arguments for and against nationalization of
public education under the thirteenth and fourteenth amendments could
be advanced, and those considered here examined in greater ddail. Even
this brief discussion of the arguments which might be advanced to sus-
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tain or reject federal power to nationalize public education under the
amendments suggests the constitutonal hazards confronting nationaliza
tion when tested before the Supreme Court. The major hazards are the
absence of substantial precedent defining the nature and scope of con
gressional power under the amendments, the manner of its exercise, and
any clear indication by the Court that many of the "problems" con
fronting public education today, discussed in Part I of this paper, are
in fact evils comprehended by the language or objectives of the two
amendments. Finally, nationalization of public education is such a dras
tic departure from tradition that the Court may experience an initial,
undifferentiated reaction that nationalized public education is somehow
un-American. Nationalized public education may be wise or foolish, but
it is not un-American. Nor would nationalization be sprung upon an
unsuspecting populace (or Supreme Court) under cover of darkness.
Nationalization would be thoroughly reviewed, discussed, debated, and
publicized in Congress before the bill proposing nationalization became
law. When the question of nationalization reached the Supreme Court,
the initial shockwaves will have passed and thoughtful consideration of
the constitutional issues presented should be possible.

Does Congress have the power to nationalize public education
under the thirteenth and fourteenth amendments? If no certain answer
appears, then the question, like many others in constitutional law, re
mains open.

C. The General Welfare Clause

The road from the thirteenth and fourteenth amendments to na
tionalized public education is obstructed with a variety of constitutional
question marks. The road from the general welfare clause to national
ized public education is not less obstructed with constitutional question
marks, but they are of a somewhat different order than those raised by
the two Civil War Amendments. If the thirteenth and fourteenth amend
ments alone seem incapable of bearing the weight of nationalized public
education, will the general welfare clause bear the weight, either alone
or in combination with the thirteenth and fourteenth amendments?

1. The General Welfare Clause from 1790 to 1936

The general welfare clause is found within the following language
of the original Constitution, which was ratified by the last of the first
thirteen states in 1790: .
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The Congress shall have power to lay and collect taxes, duties,
imposts and excises, to pay the debts and provide for the common
defence and general welfare of the United States ....255

Although the federal power to tax and spend was debated during
the Constitutional Convention, the clause evoked no debate when pre
sented to the Convention in its present form, nor was the scope of
federal power under the general welfare clause settkd by the inconclu
sive debates preceding ratification of the Constitution by the states. 256

The debate concerning the scope and nature of congressional powers
under the clause centered around two interpretations of the clause:
Madison's "narrow" view and Hamilton's "broad" view. Madison
viewed the clause as an insignificant borrowing of language from the
Articles of Confederation, conferring upon Congress no powers beyond
the power to tax and spend in aid of the expressly specified federal
powers granted elsewhere in the Constitution. 257 Hamilton viewed the
general welfare clause as an independent congressional power, limited
only by the power to tax and spend, to provide for all purposes, not
otherwise prohibited, promoting the general welfare of the United
States.258 Although this constitutional debate was not resolved by the
Supreme Court until 1936, a review of congressional activity from the
inception of the federal government under the Constitution discloses
numerous appropriations for purposes which, if related to any specified
federal power, were related only to the power to tax and spend for the
general welfare of the United States. 259 Congress had resolved the dis
pute in favor of Hamilton's broad view of the clause, and the Supreme
Court concurred when, nearly 150 years after ratification of the Consti
tution, the clause was first considered on its "constitutional merits" in
United States v. Butler,260 decided in 1936.

2. The Butler Case

In an effort to revive the agricultural sector of the national econ-

255. U.S. CONST. art. t, § 8.
256. Comment, The General Welfare Clauses in the Constitution of the United States, 7

FORD. L. REV. 390. 394-97 (1938), and authorities cited therein.
257. United States v. Butler, 297 U.S. 1,65-68 (1936); FORD. L. REV., supra note 256. at

396-98.
258. United States v. Butler, 297 U.S. 1,65-68 (1936); FORD. L. REV .• supra note 256, at

396-98.
259. Nicholson, Recent Decisions on the Power 10 Spend for the General Welfare, 12 TEMP.

L.Q. 435 (1938); FORD, L. REV., supra note 256, at 400.
260, 297 U.S. I (1936),
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omy during the Depression by curtailing excess production of commodi
ties, the Congress enacted the Agricultural Adjustment.Act of 1933. The
basic scheme of the Act was to induce curtailed agricultural production
in return for cash payments to the producer derived from a special
federal tax imposed on processors of agricultural commodities. This
constitutional question was presented in United States v. Butler: 261 Is the
proposed expenditure of funds derived from the special tax allowed by
the general welfare clause? All Justices agreed that Hamilton's "broad"
construction of the clause was correct. "The power of Congress to
authorize expenditure of public moneys for public purposes is not lim
ited by the direct grants of legislative power found in the Constitu
tion."262 Unanimity vanished, however, in the process of applying the
Hamilton view to the particular federal expenditure challenged in
Butler. A majority held the Act unconstitutional because the tax, ex
penditure, and manner of disbursement were but means to an unconsti
tutional end, the regulation and control of agricultural production, "a
matter beyond the powers delegated to the federal government. "263
Three Justices dissenting concluded that "the power to tax and spend
includes the power to relieve a nation-wide economic maladjustment by
conditional gifts of money."264 Because one declared purpose of the Act
was to regulate agricultural production for other purposes, the Butler
majority was satisfied the Congress could not do indirectly what it
lacked the power to do directly. Congress plainly lacked the power to
regulate agricultural production by statutes commanding each farmer
to reduce agricultural production, so this absence of federal power could
not be cured by an expenditure of federal moneys to buy what Congress
could not secure by direct legislation.

The majority's description of the Act as the means to the unconsti
tutional end of regulating agricultural production, "a matter beyond"
delegated federal powers, is questionable, for the regulation of agricul
tural production was itself merely a means to a greater end, restoration
of economic vitality to the depressed agricultural sector for the "general
welfare" of both producers and consumers. Legislative bodies, state or
federal, do not curtail agricultural production as an end in itself, but
only as a means to some other end to promote the general welfare of
the people. Indeed, the history of Western thought reveals a consensus

261. [d.
262. [d. at 66.
263. [d. at 68.
264. [d. at 88.
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that the primary purpose and obligation of government is to promote
the general welfare of its citizens. In the United States, however, two
governments, federal and state, may provide for the general welfare, and
the problem first presented in Butler is how the division of powers
between the federal and state governments affects the federal power to
provide for the general welfare.

The Butler dissent believed the Act within federal powers under the
general welfare clause and concluded that the lack of federal power to
regulate agricultural production by direct legislation was not a satisfac
tory response to a scheme of federal payments to farmers on conditions
that their agricultural production be curtailed. Since the money was
concededly expended in aid of the general welfare, conditions imposed
on its receipt by the farmers were plainly appropriate (even if the sub
stance of the conditions were beyond direct legislative power) to ensure
that the federal moneys disbursed were devoted to the general welfare. 265

A scheme to promote the general welfare through payments compensat
ing farmers for curtailed production would scarcely serve the general
welfare if the farmers need not agree to curtail production as a condition
for receiving the money. Although the purpose of the federal expendi
tures was to curtail agricultural production, the entire scheme was to
promote the general welfare. The payment of federal funds is merely the
means by which curtailed production is secured, and the money, regard
less of what effect it may have, is still expended for the general welfare.

If Butler were the Court's only case expounding the nature and
scope of federal power under the general welfare clause, additional
discussion of the clause as a source of federal power to nationalize
public education would seem foolish. But two additional cases concern
ing the general welfare clause were decided by the Court shortly after
Butler.

3. The 1937 Cases

In May 1937, the Court sustained special tax features of the Social
Security Act of 1935 pertaining to unemployment and old-age benefits
in Steward Machine Co. v. Davis266 and Helvering v. Davis. 267 In
Steward, the act imposed a special federal tax on employers but also
allowed a credit against the federal tax for contributions by the em-

265. [d. at 85.
266. 301 U.S. 548 (1937).
267. 301 U.S. 619 (1937).
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ployer to an unemployment fund established by state law and approved
by the federal Social Security Board. The plain purpose of the tax-credit
device was to compel state participation in providing unemployment
benefits for workers thrown out of work by national economic condi
tions over which they had no control. An argument that the tax-credit
device invaded the reserved powers of the states under the tenth amend
ment by coercing state compliance with federal regulations was re
jected.268 After noting that the federal government had spent more than
$8 billion for unemployment relief in the years 1934-36, the Court, citing
Butler, declared that "it is too late" to argue that the use of federal
funds to relieve the unemployed and their dependents is "a use for any
purpose narrower than the promotion of the general welfare. "269 Be
cause Congress was free to spend federal funds for unemployment bene
fits, Congress was free to relieve the drain on the federal treasury by
"encouraging" the states to "do their share" in providing unemploy
ment benefits which would otherwise be borne by the federal govern
ment. As each employer could claim a credit against his federal tax
upon condition that he had contributed to a state unemployment fund
approved by the Social Security Board, it was argued that this device
"coerced" the states in contravention of the tenth amendment. The
Court responded:

We do not say that a tax is valid, when imposed by Congress, if it is
laid upon the condition that a state may escape its operaton through
the adoption of a statute unrelated in subject matter to activities fairly
within the scope of national policy and power. No such question is
before us. 270

Butler was distinguished on four grounds. The fourth ground prob
ably overruled Butler, for the Court said in Steward that the "condition
[a federal tax credit for sums paid to a state unemployment fund] is not
directed to the attainment of an unlawful end [as in Butler?], but to an
end, the relief of unemployment, for which nation and state may law
fully cooperate. "27\ If federal financial relief for unemployment through
out the country is within congressional power under the general welfare
clause, it is difficult to see why financial relief for the agricultural sector
of the economy is not. In any event, Steward reveals that Congress, had

268. 301 U.S. a\ 585.
269. [d. at 586-87.
270. [d. at 590.
271. [d. at 593.
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it desired to do so, might have imposed the tax but omitted the credit,
thus indicating to the states that Congress would provide unemployment
benefits without state cooperation. Once Congress taxed employers to
provide federal unemployment benefits, the states would certainly not
tax those same employers a second time to duplicate federal unemploy
ment benefits. Under the Social Security Act, however, Congress de
cided that state cooperation in providing unemployment benefits was
desirable, and this desire was effected by imposing a federal tax and then
allowing a credit for payments to a state unemployment fund. 272

In a companion case to Steward, Helvering v. Davis,273 the Court
upheld the federal taxes imposed by the Social Security Act for old-age
benefits. Unlike the congressional policy on unemployment benefits,
Congress decided to tax and spend for old-age benefits without state
"cooperation" obtained through tax credits. Again, the old-age provi
sions were attacked as contravening the limitations of the tenth amend
ment, and again a majority of the Court sustained the federal taxes.
After reviewing data concerning the plight of old people, accentuated
by the Depression, the Court concluded that the "problem is plainly
national in area and dimensions, "274 and that Congress had a basis for
believing the states "cannot deal with it effectively. "275 The respondent
in Helvering contended that aid from a paternal government might sap
the "virtues [of self-reliance] and breed a race of weaklings,"276 thus a
state should be free to shape its law to promote these virtues despite the
judgment of Congress. But the Court replied that "when money is spent
to promote the general welfare, the concept of welfare or the opposite
is shaped by Congress, not the states. "277 The old-age benefits offered
by the federal government under the Social Security Act effectively
discouraged the states from undertaking old-age programs which dupli
cated or supplemented the federal program, at least for those workers
covered by the federal act.

After Steward and Helvering, the remaining force of Butler, even
when that case is confined to its particular "facts and circumstances,"
is uncertain. If Congress is free to tax and spend for old-age relief
without the consent or cooperation of the states, is not Congress free

272. Id. at 589.
273. 301 U.S. 619 (1937).
274. Id. at 644.
275. Id.
276. Id. at 644-45.
277. Id. at 645.
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to "regulate agricultural production" by taxing and spending to save
farmers from economic ruin without the consent or cooperation of the
states?

Before examining Butler, Steward, and Helvering more generally
in their application to nationalized public education, two cases of more
recent vintage than the three preceding will be noted. In United States
v. Gerlach Live Stock Co. ,278 decided in 1950, the Court held that federal
management and financing of the Central Valley Project in California,
a vast reclamation project, could be sustained without relying on con
gressional power to regulate commerce, for the general welfare clause

delegates a power separate and distinct from those later enumerated,
and one not restricted by them, and that Congress has a substantive
power to tax and appropriate for the general welfare, limited only by
the requirement that it shall be exercised for the common benefit as
distinguished from some mere local purpose. 279

And finally, in Ivanhoe Irrigation District v. McCracken,280 decided in
1958, another case concerned with the Central Valley Project, the
Court, citing Butler and Gerlach, observed that the federal government
"is expending federal funds and acquiring federal property for a valid
public and national purpose, the promotion of agriculture. "28\

These five cases, decided between 1936 and 1958, are the only
significant Supreme Court decisions concerned with the scope and na
ture of congressional power to tax and spend for the general welfare of
the United States, yet the Constitution and the Court are nearly two
centuries old. What accounts for this dearth of authority? The relatively
modest level of federal spending for "general welfare" purposes prior
to 1900 seems to explain why the clause was not subjected to early
judicial examination.282 From the Depression to the present, however,
federal spending for the "general welfare" has expanded to include a
nearly infinite variety of programs and purposes and billions upon bil
lions of federal dollars. 283 The major obstacle to challenging the consti-

278. 339 U.S. 725 (1950).
279. [d. at 738.
280. 357 U.S. 275 (1958).
281. [d. at 294.
282. Nicholson. supra note 259. at 435: FORD. L. REV., supra note 256, at 398-403.
283. For the 4 fiscal years ending June 30,1937, the President reported federal expenditures

of more than $12 billion for unemployment relief, agricultural adjustment, social security, and
grants to public bodies. Nicholson, supra note 259, at 435-36. Total federal spending for elementary
and secondary education in the United States increased from $2.4 billion in 1966 to $3.6 billion
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tutional propriety of these post-Depression federal expenditures is the
historic 1923 case of Frothingham v. Mellon, 284 in which the Court held
that a federal taxpayer qua taxpayer lacked standing to challenge fed
eral expenditures. Although the emphasis of Frothingham was altered
somewhat by Flast v. Cohen,285 decided in 1968, the Supreme Court has
not yet lowered the general Frothingham barrier against taxpayer suits.
Problems of standing to challenge nationalized public education must
be discussed elsewhere. Frothingham explains why the remarkable
growth of federal spending for the general welfare since the Depression
is not reflected by a proportionate growth of Supreme Court decisions
touching on congressional powers under the clause. Whether the general
bar created by Frothingham is right or wrong, good or bad, is unimpor
tant here. It seems sufficient to observe that Congress and the Supreme
Court should not attempt to insulate nationalized public education from
constitutional attack under the general welfare clause. 286

4. General Observations

If Congress nationalized public education, this constitutional ques
tion would be presented: Does Congress have the power to appropriate
federal funds for the operation of a federal system of public education,
excluding a concurrent exercise of the same power by the states? This
question raises no issue concerning federal power to tax, but only issues
concerning the federal power to spend for the general welfare. 287 The
only limitation imposed on the federal power to spend is that federal
spending serve the general welfare of the United States. This much at
least is settled by the decided cases. A federal expenditure for the gen
eral welfare, according to Butler, must extend to "matters of national,
as distinguished from local, welfare."288 The Court expanded on the

estimated for 1971. BUREAU OF THE CENSUS, U.S. DEP'T OF COMMERCE, STATISTICAL ABSTRACT
OF THE UNITED STATES 136 (1971).

284. 262 U.S. 447 (1923).
285. 392 U.S. 83 (1968).
286. Because the plan of nationalized public education conceived by this paper is exclusive,

and will thus pre-empt state and local public education, the states themselves may have "standing"
to challenge nationalization. See Massachusetts v. Mellon, 262 U.S. 447 (1923).

287. While imposition of special federal taxes to provide funds for nationalized public educa
tion might create "standing" to challenge the validity of the tax and manner of disbursement by
the taxpayer affected. United States v. Butler, 297 U.S. I (1936), the special tax would nevertheless
be imposed as a genuine revenue measure. To be distinguished are federal taxes imposed solely to
achieve forbidden regulatory objectives. E.g., United States v. Constantine, 296 U.S. 287 (1935);
Child Labor Tax Case, 259 U.S. 20 (1922).

288. 297 U.S. at 67.
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constitutional distinction between federal expenditures for national and
local purposes in He/vering:

The line must still be drawn between one welfare and another, between
particular and general. Where this shall be placed cannot be known
through a formula in advance of the event. There is a middle ground
... in which discretion is at large. The discretion, however, is not
confided to the courts. The discretion belongs to Congress, unless the
choice is clearly wrong, a display of arbitrary power, not an exercise
of judgment. 289

While only the "general welfare" may be served by federal spending
under the clause, the Congress has substantial discretion in defining the
"general welfare." Moreover, the same decision declares that the Court
is concerned only with congressional power, not with the wisdom or
folly of schemes of federal spending pursued by Congress. And finally,
the Court stated that the concept of the general welfare is not static:
"Needs that were narrow or parochial a century ago may be interwoven
in our day with the well-being of the nation."29o

If this were all But/er, Steward, and He/vering said in 1936 and
1937, a program of nationalized public education seems well within the
definition of "general welfare" and the discretion of Congress. But in
both Steward and He/vering, the majority noted that the Depression was
a crisis of national proportions producing national problems which the
states were unable or unwilling to solve. The Court, however, in its latest
cases, concerned with a federal reclamation project in one state, did not
refer to any form of national crisis or the inability of the state of
California to execute the Central Valley Project.291

He/vering confirmed in Congress substantial discretion to decide
what expenditures promote the general welfare of the United States. It
scarcely seems possible that the Court also intended to confine or limit
that discretion to national conditions which the Court was prepared to
describe or characterize as a national crisis or emergency. While the
question is not free of doubt, a more rational view of congressional
power emerging from He/vering and Steward is that the national crisis
precipitated by the Depression certainly "informed the judgment" of
Congress and fully justified the congressional action taken to promote
the general welfare. Thus, the national emergency, combined with the

289. 301 U.S. at 640.
290. [d. at 641.
291. Cases cited notes 278 & 280 supra.
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inability of the states alone to resolve the problem on a national level,
the assem bled data on unemployment, and the plight of the older
worker, merely demonstrated, in a compelling manner, that the congres
sional taxing and spending programs challenged were within the "gen
eral" welfare and not merely local.

The power of Congress to spend for the general welfare is discre
tionary; Congress may spend for the general welfare if it chooses to do
so. Nothing is more likely to activate this discretionary power than a
"national emergency," but an emergency is not the sine qua non of
federal power to spend for the general welfare. The power to tax and
spend for the general welfare means precisely what Hamilton believed
and the Court held in Butler. Congress may tax and spend for the
general welfare of the United States, and the power to spend for the
general welfare is not limited to correcting conditions arising from na
tional emergencies, though a national emergency surely presents a com
pelling occasion for the Congress and the President to use the fiscal
resources of the federal government to meet the emergency. This deci
sion, however, is political in nature, and it is for the Congress to decide
whether a particular scheme of federal expenditures should be adopted
for the general welfare of the United States. Although the Court's first
three decisions examining the nature of congressional power to tax and
spend for the general welfare arose during a national economic emer
gency, congressional power to spend for the general welfare should not
be limited to national emergencies. No other enumerated power of Con
gress is so limited, and the decided cases hold that the power to spend
for the general welfare is an independent grant of power comparable to
other specified federal powers. While the commerce power, for example,
is most frequently exercised by the means of regulatory legislation oper
ative directly on private persons or the states, congressional powers
under the general welfare clause are limited to different means-the
power to tax and spend. Even if congressional power to tax and spend
for the general welfare were limited to national emergencies, Congress
might well have sufficient data in hand at the present time to make an
informed judgment that an emergency now exists in public education
throughout the United States, which, like the situations prompting fed
eral spending schemes in Steward and Helvering, the states are either
unwilling or unable to resolve. In view of the problems outlined in Part
I of this paper, and others which might be added,292 might not Congress

292. There is some reason to believe that the "problems" in public education are in part the
effects or manifestations of other problems: poverty and squalor. The COLEMAN REPORT, supra



HeinOnline -- 4 Tex. Tech L. Rev. 151 1972-1973

1972] NA TIONALIZA TION OF EDUCA TION lSI

rationally determine that only the federal government has the power to
correct the national problems in public education? If the nation's chil
dren are its most valuable resource, their education is directly related
to the welfare of the nation and so becomes a matter of legitimate
national concern.

In He/vering, the Court stated that Congress has wide discretion
in deciding what spending measures will promote the general welfare,
and that the concept of general welfare is never static. While it cannot
be asserted that the five cases discussed clearly define the outermost
limits of federal power to spend for the general welfare of the United
States, the powers so far recognized may be summarized as follows: If
a proposed federal spending program promotes the general welfare, then
the Congress may proceed if it is willing to pay for it, and the means
and ends are not otherwise prohibited by the Constitution. Since Con
gress is granted the power to tax and spend for the general welfare, a
spending program for the general welfare cannot invade powers reserved
to the states by the tenth amendment. The power of Congress to spend
for the general welfare of the United States is not by its nature exclusive,
for each state is obviously free to tax and spend for its general welfare.
But only the Congress has the power to tax and spend for the general
welfare of the United States. Providing for the general welfare of the

note 20, at 325, concluded that schools
bring little influence to bear on a child's achievement that is independent of his back
ground and general social context; and ... [this] means that the inequalities imposed
on children by their home, neighborhood, and peer environment are carried along to
become the inequalities with which they confront adult life at the end of school.

If this conclusion is correct, it may well be that public moneys would be expended more profitably,
in terms of educational achievement for disadvantaged students, on programs designed to improve
a child's social and economic environment, rather than upon the schools. See Schoettle, supra note
15. at 1387-88. Indeed, it is not clear that compensatory education programs for disadvantaged
students have so far produced significant improvements in educational achievement. [d. at 1383
87.

Although the foregoing conclusions have not been reduced to scientific verities, they do at least
suggest that the "problems" in public education are related to other problems. If the wise expendi
ture of money offers any hope of improving the social and economic environment of children and
families considered disadvantaged by prevailing standards, then improving the educational achieve
ment of disadvantaged children becomes a function of an overall improvement of their entire
environment. Disadvantaged people are found in every state. The welfare of the disadvantaged is
certainly a concern of the states, but it is also a legitimate concern of the nation and a proper
objective of federal spending for the general welfare of the United States. Only the federal govern
ment has the power to spend in aid of the disadvantaged at the national level. If the resources of
the nation are directed toward helping the disadvantaged on many levels, an integrated program
would scarcely ignore the public schools. Hence nationalization of public schools might be seen as
an adjunct to, and a "necessary and proper" exercise of, the federal power to spend for the general
welfare of the nation by aiding the disadvantaged wherever they are found in the United States.
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United States is pre-eminently a responsibility and obligation of the
national government and no other.

5. The General Welfare Clause and Nationalized Public Education

How may the federal power to tax and spend for the general wel
fare of the United States support a comprehensive program of national
ized public education operated and financed exclusively by the federal
government? If Congress desired to nationalize public education, federal
powers to spend for the general welfare would doubtlessly be combined
with federal powers to enforce the thirteenth and fourteenth amend
ments. Hence discussion of nationalization under the general welfare
clause is predicated on the earlier discussion of federal powers under the
Civil War Amendments.293

There is little doubt that Congress lacks the power to command the
states to alter their systems of public education to conform to federal
desires. Acts of Congress requiring the states to spend so much money
per student, t6 alter their methods of financing public education, to
abolish local school district boundaries, to effectively remedy racial and
socioeconomic segregation, and to revise curriculum and teacher stan
dards, would not be sustained under any provision of the Constitution,
except perhaps the thirteenth and fourteenth amendments, discussed in
the preceding section of this paper.294 Even if the federal statutes were
considered highly desirable and likely to promote the general welfare of
the United States, federal statutes compelling state compliance with
federal demands for public education cannot be upheld under the gen
eral welfare clause alone, for that clause not only describes the legisla
tive objective, the general welfare, but also limits the legislative means
to taxing and spending for the general welfare. The general welfare, if
it is to be advanced by Congress, must be advanced primarily by the
power to tax and spend for the general welfare. Congress may promote
the general welfare, but only if it is willing to pay for it.

If Congress desires to promote the general welfare of the United
States by improving public education, that objective must be achieved
by the power to tax and spend. How may Congress tax and spend to.
improve public education?

293. See notes 182-224 supra and accompanying text.
294. In belated response to Brown. the Congress empowered the United States to file civil

actions to desegregate public education when complainants to the Attorney General are "unable"
to maintain appropriate legal proceedings. 42 U .S.c. § 2000c-6 (1970). This statute merely allows
the United States to seek the relief which would otherwise be available to a private litigant under
Brown. but it does relieve a private litigant of the expenses of litigation.
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Is federal spending for public education devoted to the general
welfare of the United States? The answer to this question could not be
open to serious dispute, at least in 1972. To paraphrase the Court in
Steward, "it is too late" to argue that the use of federal funds to improve
public education is for any purpose narrower than promotion of the
general welfare of the United States.295 Providing public education is
perhaps the most important function of government, and in 1972 this
function affects the welfare of the nation. Further elaboration on
whether federal funds for public education are spent for the general
welfare of the United States is pointless.

The next question presented is how the federal money shaH be spent
to promote the general welfare by improving public education. Con
gress, a political body free to exercise its judgment and discretion, may
consider different methods of federal financial aid to public education.

Congress might give to each state or local school district an "unre
stricted" grant (the amount determined by so much money per student)
to be used solely as the state or local school district sees fit. In this case,
Congress can only hope that the states or local school districts use the
federal funds to make significant improvements in public education. 296

Congress might decide, however, that federal funds should be made
available to the states or local school districts with "strings attached,"
or subject to conditions. 297 The variety of combinations of federal objec
tives and federal conditions is almost infinite, but one example illus
trates the "conditional grant" of federal funds for public ecucation.
Congress decides that compensatory reading programs should be insti-

295. Proposed federal expenditures for elementary and secondary education in fiscal 1973
total $6.3 billion. Approximately half the total federal expenditure is to states and local school
districts under a variety of federal programs administered by the Office of Education and other
agencies of the federal government. EXECUTIVE OFFICE OF THE PRESIDENT, 1973 SPECIAL ANA
LYSES OF THE BUDGET OF THE UNITED STATES GOVERNMENT 121 (1972). This level of federal
spending indicates that Congress and the President must regard public education as an appropriate
object of spending for the general welfare of the United States.

296. President Nixon's proposed revenue sharing program will apparently result in a sub
stantial relaxation of federal restrictions.on funds "shared" with state and local public education.
[d. at 239-55.

297. In United States v. Jefferson County Bd. of Educ., 372 F.2d 836 (5th Cir. 1970), cert.
denied, 389 U.S. 840 (1967), the court said that 42 U.S.c. § 2000d (1970), "requires all federal
agencies administering any grant-in-aid program to see to it that there is no racial discrimination
by any school." Other examples of federal spending statutes with conditions are 20 U .S.c. § 241 c
(1970) (state must assure the Commissioner that grants will be used only for programs approved
by the state educational agency); 20 U .S.c. § 824 (1970) (state must match federal funds for
acquiring textbooks unless state has no plan); 42 U.S.c. §§ 601-02 (1970) (state must have a plan
for financial participation to be eligible for receipt of federal funds for aid to needy families).
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tuted in elementary schools throughout the United States and offers to
provide all or part of the funds to hire qualified teachers and supply the
necessary equipment for this program if the state or local school district
agrees to spend the federal money for the purpose intended by Congress.
This federal money need not be accepted, but if it is accepted then it
must be expended for the purpose for which it was appropriated.

The "conditional grant" described is roughly comparable to the
situation in Butler, where the majority held that the federal disburse
ments to farmers in return for promises to curtail agricultural produc
tion were part of an unconstitutional federal scheme whose end was the
regulation of agricultural production, which is not a delegated power of
Congress. Because Congress may not directly command reduced pro
duction, it may not encroach upon reserved state powers by doing indi
rectly what it cannot do directly. Steward, however, seriously under
mined Butler. In Steward, the Court upheld a federal tax-credit device
which "coerced" the states to provide unemployment benefits under
state programs approved by the federal Social Security Board. Clearly,
the Congress could not command the states to provide unemployment
benefits, but Congress could use the power to tax and spend to "encour
age" state laws to that end. The majority in Steward said:

A credit to taxpayers for payments made to a State under a state
employment law will be manifestly futile in the absence of some assur
ance that the law leading to the credit is in truth what it professes to
be . . .. What is basic and essential may be assured by suitable
conditions. 298

If Congress decides that compensatory reading programs in public ele
mentary schools will promote the general welfare, and then decides to
"encourage" this activity by appropriating money for that purpose, may
it not require that the recipients of this federal money agree to use the
money for the general welfare purposes for which it was intended? If
Congress is denied this authority, then its power to spend for the general
welfare by grants to states, local school districts, or private individuals
is rendered wholly illusory. It has the power to spend for the general
welfare, but no collateral authority to make the power truly effective.
The power of Congress to impose "suitable conditions" on the receipt
and expenditure of federal funds appropriated for the general welfare
should be implied in the grant of power to tax and spend for the general

298. 301 U.S. at 593.
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welfare, and if not by implication, then by operation of the necessary
and proper clause, as expounded in McCulloch v. Maryland. 299 The
question is not whether Congress must impose conditions on the receipt
of federal funds, but whether Congress may impose suitable conditions
on the receipt of federal funds under its power to spend for the general
welfare. According to Steward, the answer is "yes."

Congress might spend federal funds for public education by chan
neling funds through the states or local school districts, but the "re
stricted" and "unrestricted" methods each have a shortcoming. If the
funds are disbursed by means of unrestricted grants, all states are likely
to accept the money, but Congress has no assurance that the money will
be expended to improve public education, the general welfare objective
for which the federal money was appropriated. Conversely, if the funds
are disbursed through restricted or conditional grants, Congress is as
sured that the money will be expended for the general welfare purposes,
but is not assured that every state or local school district will accept the
conditional grant. Federal funds are made available for the benefit of
all children in America, but state or local refusal to accept the condi
tional federal grant, for whatever reason, denies children in those states
or localities the benefits desired by Congress.

Two additional plans of spending for public education to promote
the general welfare are available to Congress.

Congress might decide to operate a system of federal public schools
throughout the United States in competition with schools operated by
the states and local school districts. One constitutional question not
presented by this federal plan is whether the appropriation of federal
money to establish federal public schools is spending for the general
welfare of the United States. A choice of means is available to Congress,
and if Congress wishes to spend federal money for the general welfare
through an instrumentality of the federal government, it is difficult to
imagine how the Supreme Court could hold that such expenditures are
not for the general welfare. What level and manner of federal expendi
ture promotes the general welfare is largely a question of legislative
judgment and discretion. A congressional decision to establish federal
public schools would come only after the political process had operated
in Congress. While the Court might think the federal plan foolish, it is
not free to upset an informed congressional judgment that federal ex
penditures to operate federal public schools will promote the general
welfare of the United States.

299. 17 U.S. (4 Wheat.) 316 (1819).
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But the constitutional question would be phrased more narrowly,
if the decided cases are to govern a constitutional attack on a system of
federal public schools. Even conceding that expenditures for federal
public schools are for the general welfare, is this method of spending
for the general welfare, like Butler, forbidden by another provision of
the Constitution, or by the very concept of federalism embodied in the
Constitution? Whether the manner of expenditure is constitutional is
deferred for the moment to discuss the possible consequences of estab
lishing federal public schools in competition with public schools oper
ated by the states and local school districts. Additional federal revenue
to operate the competing federal schools would doubtlessly be derived
from federal taxes, probably by increasing the federal income tax,
though other federal taxes may be imposed or increased. American
taxpayers would find themselves paying federal taxes for federal schools
and state taxes for state and local schools. Taxpayers enrolling their
children in private schools would pay three times, federal taxes, state
taxes, and tuition for private education. Establishment of federal
schools would encourage abandonment of the state system in response
to combined tax burdens imposed on federal and state taxpayers. Con
gress, where all states are represented, has weighed the competing in
tersts, and had decided to establish federal public schools. The states,
bowing to taxpayer pressure, may be expected to yield. Taxpayer pres
sure would be even greater if Congress not only increased federal taxes
but also disallowed deductions from federal income taxes for state taxes
paid to support state and local public education. The effect of the federal
program on the maintenance of state and local public education can
only be described as coercion to abandon state and local public educa
tion. In Steward, the federal tax-credit device was used to "encourage"
state participation in providing unemployment benefits; by establishing
federal public schools, the federal government is using the power to tax
and spend for the general welfare to "discourage" state action. 30o

300. The difference between "encouraging" the states to do something they are free not to
do, and "discouraging" the state from doing something they are free to do and are, in fact, doing,
seems to raise problems not presented in any of the Supreme Court's decisions on the general
welfare clause. In Steward, the Court rejected the contention that "encouraging" the states to enact
unemployment legislation was federal coercion forbidden by the tenth amendment. No state was
compelled by statute to do anything. In He/vering, the Court simply held that a federal tax imposed
to provide old-age benefits for elderly Aoericans was a proper exercise of the federal power to
tax and spend. Again, the states were not compelled, or even "encouraged," to do anything. The
Congress decided to provide old-age benefits without state cooperation. But the federal legislation
effectively deprived the states of the power and choice not to provide old-age benefits. To the extent
that the federal legislation denied the state the choice not to provide old-age benefits, the states
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Regardless of the effect that federal public education would have
on state and local public education, federal public schools would imme
diately correct problems inhering in the traditional pattern of public
education at the state and local level. Children choosing to attend the
federal public schools could do so regardless of their race, socioeco
nomic class, or the geographic boundaries of local school districts, The
quality of their education would be governed only by the wealth of the
nation as a whole and by educational need, not by the wealth of the
locality where they reside, nor even by the wealth of the state in which
they reside. Like the federal solutions approved in Steward and
He/vering, federal public education could equalize educational oppor
tunities between the states themselves and among areas within each
state. The quality of public education offered to each child in America
would no longer depend upon states or local school districts unwilling
or unable to remedy segregation and to provide adequate resources for
public education. What scheme of federal spending would better pro
mote the general welfare of the United States?

While it might safely be asserted that state and local public educa
tion would eventually yield to the competition of federal public schools,
some states, local school districts, and taxpayers may resist the coercion
to abandon their systems of public education and continue to operate
their schools, for a variety of reasons, in competition with the federal
schools. If this occurs, the congressional objective of spending federal
money for public education to promote the general welfare of all chil
dren in the United States will be frustrated for those students enrolled

were not only "discouraged" but were forbidden to exercise that choice. Assuming that the decision
to provide old-age benefits in any amount is solely a matter of discretion for the state legislature,
the federal act prevented the state from doing something it might otherwise do-choose not to
provide old-age benefits. Even conceding the difficulty in equating failure to do something you
might do as synonymous with "doing something," the federal legislation prevented state exercise
of discretion not to provide old-age benefits.

Applying this analysis to federal public schools operated in competition with state and local
schools, or even to exclusive nationalization of public education, competing federal schools will
"discourage" the exercise of state discretion to provide public education, while pre-emptive nation
alization of public education will prevent any exercise of the state's discretion to provide public
schools. If Congress should decide that federal spending for nationalized public education promotes
the general welfare of the United States, then may it not also "discourage" or absolutely prohibit
the states from continuing to exercise their discretion in providing public education? In both cases,
Helvering and exclusive nationalization of public education, the state is prevented from exercising
its full discretion by an act of Congress, Helvering may thus be viewed as direct authority support
ing the power of Congress to nationalize public education under its powers to tax and spend for
the general welfare of the United States. Of course Congress may spend in cooperation with the
state, as Steward discloses, but Congress may "go it alone," as Helvering discloses.
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in the state and local public schools that remain in operation. In some
localities, the federal schools may be attended predominantly by poor
minority students, while the more affluent white students remain in the
state and local schools. This situation, if and where it exists, would also
frustrate the congressional objective to improve public education for all
children, including poor minority students now isolated in the federal
schools. 301

These possibilities suggest the final plan of federal spending for
public education to promote the general welfare: Congress appropriates
federal funds to establish and operate federal public schools throughout
the country for the general welfare of all children. Because all children
are the objects of this program of federal spending for the general
welfare, the comprehensive scheme of federal public education will be
frustrated if some children were denied the benefits intended for all.
Congress then decides that federal public education shall be the only
form of public education in the United States, and by statute pre-empts
the field of public education, forbidding the states and local school
districts to continue providing any form of public education. With this
act, nationalization of public education has been completed. But will
pre-emptive nationalization survive constitutional attack?

An act of Congress expressly pre-empting public education in the
United States may seem intolerable because it so forcefully reminds the
states of federal supremacy. Undoubtedly sensitivity to state powers
exercised concurrently with federal powers has in the past led Congress
to equivocate regarding the pre-emptive impact of federal legislation on
state activity,302 thus casting upon the Supreme Court the unenviable
task of deciding whether Congress has pre-empted a particular area of
legislative concern. But if Congress decides to pre-empt public educa
tion in plain, unmistakable statutory language, it must be assumed that
all arguments for and against federal pre-emption were debated in Con
gress before the act was passed. The bluntness of a pre-emptive federal
act, even if considered shocking, should not obscure the only legitimate
inquiry, which is whether the pre-emptive act is constitutional. One
virtue of a plain declaration of federal pre-emption is that the matter is
settled at the outset and the states know exactly where they stand.

301. While integration of poor minority students with the white middle and upper income
students seems to promise the greatest hope for enhancing the educational achievement of the
disadvantaged, integration also holds promise of diminishing devisive social and racial hostility
among all races and socioeconomic classes. See RACIAL ISOLATION, supra note 102, at 110-12.

302. E.g., Pennsylvania v. Nelson, 350 U.S. 497 (1956); Hines v. Davidowitz, 312 U.S. 52
(1941).
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The doctrine of federal pre-emption is an outgrowth of the suprem
acy clause contained in article VI of the Constitution. When a valid state
law conflicts with a valid federal law, the federal law is supreme and
the state law, though constitutional in all respects, must yield. The
Constitution resolves these conflicts in favor of the federal law, for the
federal government is supreme when it acts pursuant to powers granted
by the Constitution. The doctrine of pre-emption amplifies upon this
"plain conflict" between federal and state laws by recognizing that
Congress may pre-empt an entire field of legislative concern, even
though valid state statutes touching the same area are not in actual
conflict with any federal statute.303 The supremacy clause is adequate
for resolving actual conflicts but the doctrine of pre-emption allows
Congress to exercise federal powers completely and effectively by pre
venting and removing state legislation in the same area which threatens
to embarrass, frustrate, or interfere with federal objectives,304 even
when no actual conflict between federal and state law exists, and when
the state legislation would be subject to no constitutional infirmity in
the absence of a federal design to pre-empt the entire area.

Before Congress may successfully pre-empt an area, it must appear
that the pre-emptive act is related to and flows from a constitutional
exercise of federal power.305 Federal pre-emption is incidental to and a
consequence of the constitutional exercise of federal power; pre
emption, like so many concepts, is never an end in itself but only a
means to achieve some other end within federal power. Viewed in this
manner, Congress could well conclude that its power to spend for the
general welfare of the United States by establishing and operating a
national system of federal public education for all American school
children should not be undermined and rendered less effective by the
continued existence of other forms of public education. If creation of a
national system of federal public education is a constitutional exercise
of federal power to tax and spend for the general welfare of the United
States, no reason appears why Congress may not remove all obstacles
to the full and effective exercise of its powers, even to the extent of
denying state power to provide public education. This analysis suggests

303. See generally Note, Pre-emption As a Preferential Ground: A New Canon of
Construction, 12 STAN. L. REV. 208 (1959).

304. See cases cited note 302 supra; STAN. L. REV., supra note 303.
305. A provision of the National Traffic and Motor Vehicle Safety Act of 1966, based on

the federal commerce power, prohibits the states from enacting safety standards which conflict with
standards established by the federal government. 15 U.S.c. § 1392 (1970).
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that the constitutional problems arise not so much from a federal act
of pre-emption but rather from the exercise of federal power which
occasions the pre-emptive act: the federal power to spend federal funds
to establish and operate federal public schools throughout the country
to promote the general welfare of the United States. As an abstract and
general proposition, spending federal funds for public education under
the general welfare clause cannot raise any substantial constitutional
questions. 306 But when the general proposition is reduced to a specific
method of spending federal funds under the general welfare clause, the
constitutional questions arise. The manner of expenditure, rather than
the objective of the expenditure, becomes the primary constitutional
question.

6. The Final Arguments

No decisions of the Supreme Court suggest an answer to whether
federal power to spend for the general welfare may include the power
to nationalize public education, so the final arguments on the nature of
federal power under the clause are presented on the assumption that
Congress has nationalized public education and the federal legislation
has been challenged before the Supreme Court.

Opponents of nationalization may argue that federal spending for
federal public education is neither "general" in coverage nor for the
"welfare" of the United States. The frivolous nature of this argument
is self-demonstrating. Nationalized public education is certainly "gen
eral," undertaken for the benefit of all children in the United States.
For the contention that nationalized public education is not for the
"welfare" of the United States, the simple answer is that given by the
Court in Steward and Helvering: Whether a federal spending program
promotes the welfare of the United States is largely a political judgment
confided to the discretion of Congress. Moreover, the data upon which
Congress relies to "inform its judgment" is ample and adequate to
demonstrate that a congressional decision that nationalized public edu
cation will promote the "welfare" of the United States is rational,
though reasonable men might differ in this judgment.307 Federal funds
expended throughout the nation for public education are legitimate ex
penditures for objectives truly national in scope. The judgment is left

306. Federal money expended for public education is clearly expended for the general welfare
of the United States.

307. Reasonable men may differ in opinion, but an act of Congress is conclusive for legisla.
tive purposes. Helvering v. Davis, 301 U.S. 619, 640, 645 (1937).
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to the political process and the Congress, not to the Court. Congres
sional powers under the thirteenth and fourteenth amendments are con
fined to the specific evils which those amendments seek to prevent, but
the objective of federal spending under the general welfare clause is not
circumscribed by specific limitations. The general welfare of the United
States may well comprehend federal spending to correct violations of
the amendments, but the general welfare is not limited to those objec
tives. 308

The next argument against nationalization of public education
under the general welfare clause is that federal spending to establish and
operate federal public schools is but the means to an unconstitutional
end, federal control of public education, a power not granted to the
federal government but reserved to the states by the tenth amendment.
A rejoinder to this argument is that providing public education is pri
marily a matter of spending-for physical plant, for equipment, for
maintenance, for salaries of teachers and administrative personnel. If
the federal money is spent for the general welfare, it is of no constitu
tional significance that Congress may elect to expend federal funds
through federal instrumentalities, the federal schools, rather than ex
pending federal funds through state and local instrumentalities, even if
the consequences of the congressional decision may accurately be de
scribed as "federal control of public education." The power to spend for
the general welfare carries with it the power to control the manner of
expenditure. If this power leads to "federal control of public education,"
this control is but a consequence of the primary power, the power to
spend, and does not obscure the fact that federal money is nevertheless
expended for the general welfare of the United States.

True, the Constitution nowhere grants Congress the power to "con
trol public education," which gives the "tenth amendment-reserved to
the states-Butler" argument appeal. But denominating the federal
power as an unconstitutional attempt to "control public education" is
not correct. The power exercised is the power to spend for the general
welfare, and that is what Congress has done. An argument that public
education is a function and power reserved to the states alone in the

308. Cf Heart of Atlanta Motel v. United States, 379 U.S. 241 (1964), and Katzenbach v.
McClung, 379 U.S. 294 (1964), in which the public accommodations provisions of the Civil Rights
Act of 1964 were upheld as a proper exercise of federal power to regulate commerce, though
Congress had also relied on its powers under the fourteenth amendment. Douglas and Goldberg.
JJ., concurring in both decisions, id. at 279, 291, believed that the federal legislation could be
sustained as a proper exercise of congressional powers under the fourteenth amendment, without
reference to federal power to regulate commerce.
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tenth amendment is not persuasive. In 1790 public education, as it exists
today, was not generally regarded, or established, as a function of local,
state, or federal government. Education was then primarily a private
undertaking and often controlled by the church. Had public education
been established in 1790 as a function of state or local government, the
argument that providing public education was a power reserved to the
states by the tenth amendment would be more appealing. Similarly, the
Constitution cannot be construed as expressly granting a federal power
to "control public education." But the federal government is granted the
independent power to tax and spend for the general welfare of the
United States. Concepts of general welfare are not static, nor is the
general welfare of the United States in the twentieth century what it
might have been in the final decade of the eighteenth. When Congress
spends federal money for the general welfare of the United States,
Congress is exercising a power expressly granted to the federal govern
ment, so it follows that Congress cannot at the same time be exercising
a power reserved to the states. While the Court's first decision examin
ing federal power under the general welfare clause, United St'ltes v.
Butler,309 may be read to support the contention that federal control of
public education obtained by federal spending for the general welfare,
like the federal control of agricultural production in Butler, invades
powers reserved to the states by the tenth amendment, the majority
opinion in Butler did not survive Steward310 and Helvering. 311

The final argument which the opponents might present to the Court
to demonstrate that nationalized public education is unconstitutional
and beyond federal power under the general welfare clause is surely the
most persuasive, because it is the most fundamental. Briefly stated, the
argument is that upholding federal power to nationalize public educa
tion is more than simply substituting federal control of public education
in place of state and local control, for if federal power is sustained here,
then the federal system envisioned and implemented by the Constitution
is dead, destroyed by Congress and the Court. If federal power to na
tionalize public education is upheld, the states are reduced to mere
geographic subdivisions of the national government, stripped of all pow
ers of self-government and incidents of sovereignty. If federal power is
sustained under the power to tax and spend for the general welfare, the
federal government is transformed from one of delegated powers to one

309. 297 U.S. 1 (1936).
310. Steward Machine Co. v. Davis, 301 U.S. 548 (1937).
311. Helvering v. Davis, 301 U.S. 619 (1937).
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of unlimited powers. Once this federal power is upheld, federal power
may be expanded by taxing and spending until no state power of sub
stance remains. If the opponents of nationalized public education seem
to overstate the case to some degree, their passion cannot be faulted,
for they perceive their mission as one directed not simply to saving
public education from federal "control," but to preserving federalism
itself, the guiding spirit of the Constitution.

Tradition, history, and prior decisions of the Supreme Court surely
tend to support this argument. When public education developed in the
United States, it was viewed as a state and local function. Public educa
tion has never been considered a matter of exclusive federal concern or
subject to federal power. Moreover, the Court has confirmed the lessons
of history and tradition by recognizing that public education is perhaps
the most important function of state and local government, standing at
the apex of governmental functions. 312 Public education is today the
sine qua non of state sovereignty. Denied the power to execute this state
power, the states cease to exist as partners in the federal systems. This
argument may not be dismissed as frivolous, for the Constitution does
establish a federal union and the Supreme Court should respond in some
manner to the argument pressed upon it. The Court's position is not
enviable. In a reasoned decision it must reconcile the powers of Con
gress under the general welfare clause with the sovereignty of the states
and the concept of federalism embodied in the Constitution.

Only two answers are possible.
The Court might revive Butler, modify and distinguish Steward and

Helveririg, and declare that the opponents of nationalized public educa
tion are correct, and that it is the Court's unpleasant duty to declare
the nationalization of public education unconstitutional. The powers of
Congress to spend for the general welfare clause do not include the
power to seize control of public education. The paucity of cases inter
preting federal powers under the clause and the disturbing inconsisten
cies among the cases provide an ample basis for a decision denying
federal power to nationalize public education, especially with a judicial
reminder that the Constitution establishes a federal union in which the
federal government cannot be allowed to consume all substance of state
power through the federal spending power.

The Court might adopt a contrary view, observing that nationaliza
tion of public education is a proper and constitutional exercise of federal

312. Wisconsin v. Yoder, 406 U.S. 205, 213 (1972); Brown v. Board of Educ., 347 U.S. 483,
493 (1954).
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power to tax and spend for the general welfare of the United States. The
Court is not free to deny this legitimate exercise of federal power simply
because it is regarded by some to endanger the very existence of the
states and threaten the concept of federalism embodied in the Constitu
tion. Congress, where all states are represented, and where all members
are subject to a political check in the voting booth, has made an in
formed judgment well within the limits of congressional power. The
powers of Congress will not be limited by the Court unless their exercise
is palpably beyond the powers granted in the Constitution. That is not
the case with nationalized public education, and questions concerning
the power relationship between the national and state governments were
settled long ago, when the division of powers was effected in a Constitu
tion granting the Congress broad powers to spend for the general wel
fare of the United States. Nationalization of public education does not
deny the states the powers of self-government essential to their quasi
sovereign existence. Tradition should not be confused with questions of
constitutional power. Any power may be abused, and the Court will
nullify any exercise of federal power exceeding those granted in the
Constitution, but the boundary separating lawful and unlawful exercises
of federal power has not been crossed when Congress nationalized pub
lic education pursuant to its powers to tax and spend for the general
welfare of the United States.

Two possible responses are described in the preceding paragraphs.
These are "all-or-nothing" responses with abundant analogs in decisions
of the Court interpreting the power relationship between the national
and state governments under the Constitution.313 The first response
declares nationalization of public education unconstitutional, while the
second sustains federal power to nationalize public education. Only one
response to the constitutional question can be selected by the Court,314

313. The following cases, among others which could be cited, have all presented some issue
concerning the power relationship between the states and federal government: McCulloch v. Mary
land, 17 U.S. (4 Wheat.) 316 (1819); Slaughter-House Cases, 83 U.S. (16 Wall.) 36 (1873); Civil
Rights Cases, 109 U.S. 3 (1883); Champion v. Ames [Lottery Case], 188 U.S. 321 (1903); Hammer
v. Dagenhart, 247 U.S. 251 (1918); Child Labor Tax Case, 259 U.S. 20 (1922); United States v.
Constantine, 296 U.S. 287 (1935); United States v. Butler, 297 U.S. I (1936); NLRB v. Jones &
Laughlin Steel Corp., 301 U.S. I (1937); Steward Machine Co. v. Davis, 301 U.S. 548 (1937);
United States v. Darby, 312 U.S. 100 (1941); United States v. Kahriger, 345 U.S. 22 (1953); South
Carolina v. Katzenbach, 383 U.S. 301 (1966); Katzenbach v. Morgan, 384 U.S. 641 (1966); Oregon
v. Mitchell, 400 U.S. 112 (1970); United States v. Bass, 404 U.S. 336 (1971).

314. While the Court might avoid a decisive answer by adopting a ground of decision that
leaves the fundamental question unanswered, it is assumed that the Court must eventually decide
whether nationalization of public education is or is not constitutional.
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but that choice cannot be predicted with certainty.

CONCLUSION

Toward the end of his book, Rich Schools, Poor Schoo/s,315 Ar
thur Wise asks rhetorically why the book is devoted largely to a discus
sion of variations in educational opportunities within particular states
rather than to variations existing between the states themselves. He
responds: "The answer is of course that, under the Constitution, educa
tion is left to the states."316 Dr. Wise's failure to support this assertion
by reference to specific language in the Constitution, or by reference to
a decision of the Supreme Court, cannot be faulted. The proposition
that public education in the United States is "left to the states" by the
Constitution is so fundamental, so obvious, and so widely accepted that
citation is unnecessary. This paper takes issue with that proposition.

Public education may be provided by the states, but only history
and tradition support the additional belief that public education is the
exclusive responsibility of the states under the Constitution. This paper
has undertaken to demonstrate that there is at least a question whether
the federal government possesses the power to provide public education
under the Constitution. To challenge assumptions based upon history
and tradition may be viewed as unseemly iconoclasm. While history and
tradition provide a continuum for a changing society, excessive rever
ence for history and tradition may produce debilitation in a society
requiring strength. New problems appear, new questions are asked, and
new solutions are sought. So it is with public education in the United
States. No position is taken here regarding the wisdom or folly of
nationalized public education. But the wisdom or folly of nationalized
public education will not be debated if the assumptions borne of history
and tradition operate to foreclose debate at the outset. If this paper
presents even the possibility that Congress may have the power to na
tionalize public education, then Americans interested in the future of
public education may be induced to explore nationalization of public
education as one means, one among many, to be sure, by which the
promise of equal educational opportunity may be secured for all chil
dren in the United States, regardless of their race, their economic sta
tus, or the wealth and resources of the state in which they happen to
reside. If nationalized public education were able to secure this objec
tive, who will mourn the passing of tradition?

315. A. WISE, supra note 15.
316. [d. at 207.
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