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I. INTRODUCTION

This article examines the free speech rights of public employees based
on cases that the United States Supreme Court decided during the past three
decades. These cases present substantive, procedural, and evidentiary issues
that have divided the Court and have created uncertainty for litigants and
lower courts. This uncertainty is primarily due to the Court's requirement that
individual speech rights be accommodated to competing government interests
through a case-by-case judicial balancing process.
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Before reading about this balancing process, it is important to understand
the scope of this article. First, the discussion of "speech rights" in this article
includes written or spoken expression that the public employee alleges was a
factor in termination from public employment. This article does not review
cases in which a public employee alleges that denial or loss of a government
benefit is based on p,rotected rights of political association, although some
cases present issues implicating both speech and association.!

Second, the Supreme Court cases addressed in this article involve the
termination of public employees from government employment.2 Thus, this
article does not discuss cases in which a public employee suffered a demotion,
transfer, or other adverse personnel action short of termination, although these
actions surely constitute a sufficient injury to support claims that the
government employer has wrongfully penalized an employee's constitutional
right of free speech.3

Third, this article examines cases in which the plaintiff-employee relied
solely on the First Amendment to challenge termination.4 In other words, the
Court decided these cases solely by reference to constraints imposed directly
on government employers by the First Amendment.s Public employees
alleging termination for speech protected by the First Amendment in these
cases did not argue that they enjoyed a protected liberty or property interest
in continued government employment, nor did they allege a violation of
nonconstitutional rights protected by contract, federal or state statutes,
ordinances or government regulations, the common law, or state constitutional
speech rights.6

In sum, this article centers on court decisions about public employees
who were fired from their government jobs and who challenged their
terminations on the basis of the First Amendment right to free speech in the
written or spoken form. Although public employees may be terminated at
will, the Supreme Court has held, time and again, that government entities

I. See. e.g., O'Hare Truck Serv., Inc. v. City ofNorthlake, 518 U.S. 712, 719 (1996) (observing
that, in many cases presenting issues implicating both speech and association, a public employee's "speech
or expression" is "intermixed with a political affiliation requirement").

2. See. e.g., Pickering v. Board ofEduc., 391 U.S. 563, 566 (1968) (involving a public school
teacher who was terminated after publicly criticizing the school board and superintendent).

3. See. e.g., Forsyth v. City of Dallas, 91 F.3d 769, 775 (5th Cir. 1996) (holding that a transfer
of two police officers constituted a violation ofthe First Amendment); Bernheim v. Litt, 79 F.3d 318, 326
(2d Cir. 1996) (holding that a variety ofretaliatory actions constituted a violation of the First Amendment);
Dahm v. Flynn, 60 F.3d 253, 257 (7th Cir. 1994) (holding that a qualitative reduction in job
responsibilities may constitute adverse employment action in violation of the First Amendment).

4. See. e.g., Pickering, 391 U.S. at 565.
5. See, e.g., id.
6. Whether a state constitution provides greater protection than the First Amendment for a state

or local government employee's free speech rights is a question of state law and presents no federal
question. Cj Sax v. Votteler, 648 S.W.2d 661, 663 (Tex. 1983) ("While ... state constitutional protections
cannot subtract from ... rights guaranteed by the United States Constitution, there certainly is no
prohibition against a state providing additional rights for its citizens.").
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" 'may not deny a benefit to a person on a basis that infringes his
constitutionally protected ... freedom of speech,' even if that person has no
entitlement to the benefit.'" Therefore, when a public employee proves in
court that the government terminated employment because of his or her
speech, the government employer has violated the employee's first
amendment speech rights if, but only if, the speech is protected by application
of the Supreme Court's public employee-free speech cases reviewed in this
article.

II. PUBLIC EMPLOYEE SPEECH: PROTECTED OR NOT PROTECTED?

The Supreme Court's modern jurisprudence on the free speech rights of
public employees consists of three major and two minor cases, which this
article presents chronologically.

A. The First Major Case: Pickering

The Supreme Court's first modem public employee-free speech case is
Pickering v. BoardofEducation, decided in 1968.8 Pickering, a public school
teacher, was terminated after his letter critical of the school board and
superintendent was published in the local newspaper a few days after voters
defeated a proposal to increase the school tax rate.9 Containing some factual
errors, the letter attacked the board's handling of earlier bond issue proposals
and the board's allocation of district funds between educational and athletic
programs. 10 The board terminated Pickering after a hearing in which the
board charged that his letter contained false facts; impugned the competence
and damaged the professional reputation of board members and
administrators; tended to disrupt faculty discipline; and tended to foment
controversy among teachers, administrators, the board, and district residents. II

State courts upheld Pickering's termination on the ground that the board
reasonably could have concluded that his letter was detrimental to the best
interests of the schools. 12 The board did not present any evidence regarding
the actual effect of the letter on the community or the operation of the school
systemY On these facts, the Supreme Court held that Pickering's speech on
matters of public concern was protected by the First Amendment. 14 Thus, the

7. Board ofCounty Corom'lS v. Umbehr, 518 U.S. 668, 674 (1996) (quoting Perry v. Sindennan,
408 U.S. 593, 597 (1972».

8. 391 U.S. 563 (1968).
9. See id. at 566.

10. See id.
II. See id. at 566-67.
12. See id. at 567.
13. See id.
14. See id. at 575.
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Court reversed the state court's judgment and remanded for "proceedings not
inconsistent with this opinion." ls

Beyond the specific facts of Pickering and the Court's judgment,
Pickering is most important because it describes generally the process by
which courts should resolve these public employee-free speech cases. 16 First,
the Court held that the government as an employer has interests in regulating
the speech of its employees that "differ significantly" from government
interests justifying "regulation of the speech of the citizenry in general."l7
Second, the Court held that the problem in each case is to balance the interest
ofthe employee, as a citizen, in commenting on matters of public concern and
the interest of the government, as an employer, in the efficient performance
of public services. IS

. These basic holdings, affirmed by the Court in subsequent cases, 19
recognize that the employee-employer relationship predominates in free
speech claims and declare that such claims must be resolved by balancing the
competing interests of the public employee and the government employer.2o

To balance competing interests, the interests on each side must first be
identified and then weighed to decide whether the balance favors the
employee's speech or favors the employer's action penalizing such speech.21

Striking the proper balance in a given case thus becomes the ultimate issue for
judicial resolution.22

How the Court balanced the competing interests to resolve Pickering's
free speech claim demonstrates that the process is highly fact-intensive.23

After recognizing that a public employee's criticism of his or her government
employer may arise in an "enormous variety of fact situations,"24 the Court
considered the following facts significant: Pickering's letter criticized the
school board and superintendent, who are persons with whom Pickering
would not have contact during his "daily work as a teacher," and with whom
Pickering had no "close working relationships" requiring "personal loyalty and

IS. Jd.
16. See id. at 568.
17. Jd. at 568; see also Waters v. Churchill, 511 U.S. 661, 675 (1994) (O'Connor, J., plurality)

("The government cannot restrict the speech of the public at large just in the name of efficiency. But
where the government is employing someone for the very purpose ofeffectively achieving its goals, such
restrictions may well be appropriate.").

18. See Pickering, 391 U.S. at 568.
19. See O'Hare Truck Serv., Inc. v. City ofNorthlake, 518 U.S. 712, 719 (1996) (extending the

balancing test to political expression); Rankin v. McPherson, 483 U.S. 378, 384-88 (1986) (explaining that
public employees do not forfeit first amendment protections for private comments on public issues);
Givhan v. Western Line Conso!. Sch. Disl., 439 U.S. 410, 413-15 (1978) (indicating that public employees
retain first amendment protection when arranging to speak privately with their employers).

20. See Pickering, 391 U.S. at 568.
21. See id. at 568.
22. See id. at 574.
23. See id. at 569-72.
24. [d. at 569.
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confidence" for "proper functioning" of the employment relationship.25 The
letter commented on matters of public concern and contained many fact
statements that were "substantially correct."26 Given this "working distance"
between a classroom teacher and the targets of his criticism-the board and
superintendent-publication of true facts on matters of public concern cannot
justify the teacher's termination simply because the letter was "sufficiently
critical in tone. "27

Turning to false statements of fact also contained in the letter, the Court
noted that the board had alleged that the letter would "foment controversy and
conflict" among the board, teachers, administrators, and district residents.28

But no evidence supporting allegations of "controversy and conflict" appeared
in the record.29 The Court noted that, except for the board (whose members
apparently suffered hurt feelings), reaction to the letter was "massive apathy
and total disbelief."30 Moreover, the factual errors supporting Pickering's
assertion that the school board devoted too much money to athletics reflected
a "difference of opinion" regarding operation of the schools, which is a matter
of public concern.31 The factual misstatements were published after voters
rejected the proposed tax rate increase, so they had no effect on actual school
operations, except to anger the board.32 Because teachers are persons likely
to have informed opinions on the allocation of school funds, "it is essential
that they be able to speak out freely on such questions without fear of
retaliatory dismissal. lI33 The factual errors pertaining to money expended for
athletics were also matters of "public record," subject to review by any
taxpayer and correction by the board itself through public dissemination of
correct facts.34 In sum, Pickering did not make careless false statements "so
closely related to the day-to-day operations of the schools that any harmful
impact on the public would be difficult to counter because of the teacher's
presumed greater access to the real facts."35

After noting that defamation actions by public officials require proof that
the challenged statements were knowingly false or made with reckless
disregard for truth or falsity, the Court observed that the threat of dismissal
from public employment is "a potent means of inhibiting speech."36 In this
case, where the fact of public employment is not substantially related to the

25. Id. at 569-70.
26. Id. at 570.
27. /d.
28. Id.
29. /d.
30. Id.
31. Id. at 571.
32. See id.
33. Id. at 572.
34. Id. at 570.
35. Id.
36. Id. at 574.
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teacher's challenged speech, the teacher must be regarded as a "member ofthe
general public he seeks to be.'137 The Court held that Pickering's
misstatements of fact were neither knowingly nor recklessly false, so his
speech on matters of public concern "may not furnish the basis for his
dismissal from public employment."38 The Court summarized its examination
and balancing of competing interests in these words: "In these circumstances
we conclude that the interest of the school administration in limiting teachers'
opportunities to contribute to public debate is not significantly greater than its
interest in limiting a similar contribution by any member of the general
public."39

Recalling that the Court prefaced its opinion in Pickering by awareness
that a public employee's speech critical of superiors can arise in an "enormous
variety of fact situations," the Court's fact-intensive balancing of competing
interests in Pickering led to a narrow but highly qualified holding.40 The
Court held that a public employee's speech on a matter of public concern
critical of his or her ultimate employers, with whom he or she has no close
working relationship, is protected by the First Amendment when the speech
contains true facts and even false facts, if the false facts are neither knowing
nor reckless, and the challenged speech, considered in its entirety, reflects
merely a difference of opinion concerning operation of the government
agency.41 However, the speech is protected by the First Amendment onlX if
there is no evidence that actually shows the challenged speech adversely
affected agency operations or impaired the employee's proper performance
of his or her duties.42

But what if one or more of the critical facts in Pickering were changed?
What if Pickering, a classroom teacher, had publicly criticized his building
principal, with whom there is presumably a much closer working relationship
requiring "personal loyalty and confidence"?43 Or what if Pickering were an
assistant superintendent whose letter criticized the superintendent and the
board?44 When is the relationship between the employee and his or her
superior sufficiently close that wholly true but critical speech would justify
termination? A cautionary footnote in Pickering recognized that a "personal
and intimate" working relationship between subordinate and superior might
justify termination because the subordinate's critical speech could "seriously
undermine the effectiveness" of the relationship.45 However, the Court

37. Jd.
38. Jd. at 574-75.
39. Jd. at 573.
40. Jd. at 569.
41. See id.
42. See id.
43. Jd. at 570.
44. But see id. at 564 (stating that Pickering held only the role of teacher).
45. Jd. at 570 n.3.



HeinOnline -- 30 Tex. Tech L. Rev. 11 1999

1999] PUBLIC EMPLOYEES AND FREE SPEECH II

deferred solution of that problem until it is presented, noting only that
"significantly different considerations" might then inform the Court's
judgment.46

And what if the public employee's critical speech is judged by the Court
not to address a matter of public concern?4' While the Court emphasized that
"free and unhindered debate on matters ofpublic importance" is the core value
of the right to free speech,48 the Court's opinion remained silent on whether
critical employee speech not concerning a matter of public importance would
enjoy any protection under the First Amendment when such speech is the.
reason for termination. Additionally, if the Pickering balancing process is
activated only by employee speech on matters of public concern, how do
courts (or juries) decide whether the speech does or does not involve a matter
of public concern? In Pickering, the Court declared without discussion that
the teacher's letter involved matters of public concern.49 Thus, the Court
denied courts and litigants the benefit of helpful guidelines on these issues.

Also, would the balancing of competing interests in Pickering have
favored the government employer and upheld the employee's termination if
the evidence demonstrated that the letter had produced adverse effects on
school operations?SO If so, what magnitude of adverse effects would justify
termination? Or might the Court hold, in a case where adverse effects are
shown, that the adverse effects are merely an inevitable consequence of the
employee's protected speech on matters of public concern? If the Court had
held this way, it would mean that the government has no greater power to
punish its employee for speech than it does to punish citizens generally for
speech producing adverse effects on government operations. Furthermore,
what if the evidence revealed that, although there were no adverse effects on
government operations resulting from the employee's speech, a government
agency might have reasonably believed that the employee's speech would
produce adverse effects on agency operations even though the government
agency's reasonable prediction was in fact mistaken?51 Although the Court's
opinion suggests that actual adverse effects, or reasonable predictions of
adverse effects, resulting from the employee's speech would justify
termination,52 the Court never stated how serious the actual or predicted
adverse effects must be.

46. Id.
47. BUI see id. at 571 (stating that the letter in question commented on matters of public concern).
48. Id. at 573.
49. See id. at 571.
50. BUI see id. at 570 (stating that the letter in question was greeted with "massive apathy and total

disbelief").
51. BUI see id. at 572-73 (holding that the teacher's speech did not interfere "with' the regular

operation of the schools generally").
52. See id. at 572-73.
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Further, what if the Court had held that Pickering made his false fact
statements knowingly or with reckless disregard for their truth or falsity? In
a footnote, the Court addressed but did not answer this issue.53 The Court
stated that there was no occasion to decide whether knowing or reckless false
statements would be protected by the First Amendment "if it were neither
shown nor could reasonably be presumed to have had any harmful effects" on
agency operations.54 When a public official sues for the "presumed" harm of
defamation, the Court has held that defamatory statements of fact are not
actionable unless the plaintiffalso proves that the challenged expression was
knowingly false or reckless with respect to truth or falsity.55 Thus, the First
Amendment does not protect knowing or reckless falsehoods that produce
presumed harm to reputation.56 If a public employee's knowing or reckless
falsehoods produce no harm at all, proven or presumed, should these harmless
but highly culpable falsehoods justify termination from government
employment? In another footnote, the Court observed that a public
employee's statements might be so lacking in foundation that "fitness" to
perform employment duties could be questioned,57 in which case-the
statements would be evidence bearing on fitness, but not an independent basis
for dismissal.58

Another footnote in Pickering presents an additional question that could
arise in a public employee-free speech case, which the Court, to date, has
neither addressed nor answered.59 What if the school board had adopted a
"narrowly drawn" grievance procedure requiring teachers and other school
employees to submit complaints concerning school operations to their
superiors before disclosing such complaints to the public?60 Because the
school board in Pickering had no policy requiring submission of complaints
for internal review, the Court simply noted that the case provided no occasion
to consider whether violation of such a policy, standing alone, could justify
termination for employee speech that is otherwise fully protected after the
fact-intensive balancing of competing interests required by Pickering.61 An
important "prior restraint" problem is obviously presented by a policy
forbidding an employee's public speech until the complaint has been
submitted for government review.62 Although the Supreme Court has never

53. See id. at 574 n.6.
54. Id.
55. See New York Times Co. v. Sullivan, 376 U.S. 254, 279-80 (1964).
56. See id.
57. See Pickering, 391 U.S. at 573 n.5.
58. See id.
59. See id. at 572 n.4.
60. Id.
61. See id.
62. See generally Near v. Minnesota ex rei. Olson, 283 U.S. 697, 713-14 (1931) (asserting that

the Fourteenth Amendment protects against prior restraints of the press).
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decided a case presenting this form ofprior restraint on employee speech, the
federal courts of appeals have held that a public employee's failure to submit
complaints for internal review or a public employee's failure to follow an
established "chain of c~mmand" cannot justify termination if the speech is
otherwise protected by the First Amendment.63

If every public employee-free speech case arising after Pickering
presented substantially identical facts, lower courts could easily resolve the
litigation by balancing the competing employee and employer interests as.the
Court directed in Pickering.64 Cases seldom present identical facts, and the
Pickering opinion leaves unanswered important issues that could arise.6s

Because the Court balanced competing interests only on the specific facts
presented in Pickering,66 the proper resolution offuture public employee-free
speech cases in the lower courts by fact-intensive balancing of competing
interests surely required further guidance by the Court.

The Court finally provided this guidance, if not perfect clarification, in
a public employee-free speech case in 1983, fifteen years after it decided
Pickering.67 Before discussing the 1983 case, two minor cases addressing
public employee-free speech issues merit brief description, though neither
case specifically decided whether the employee's speech was protected by the
First Amendment.68

B. Two Minor Cases: Mt. Healthy and Givhan

In Mt. Healthy City School District Board oj Education v. Doyle,69
decided in 1977 and discussed more fully in the next part of this article,70
another public school teacher was terminated for a combination of speech and
nonspeech reasons. 71 After receiving a memorandum from his building
principal concerning teacher dress and appearance, which administrators
thought affected public support for bond issues, Doyle provided the substance

63. See, e.g., Anderson v. McCotter, 100 F.3d 723, 728 (10th Cir. 1996); O'Brien v. Caledonia,
748 F.2d 403, 406-07 (7th Cir. 1984); Anderson v. Central Point Sch. Dist., 746 F.2d 505, 507 (9th Cir.
1984). But see Jurgensen v. Fairfax County, 745 F.2d 868, 887 (4th Cir. 1984) (involving a confidential
report released without a superior's pennission). The Supreme Court did hold in a case involving speech
related to national security that a fonner employee of the CIA could be required to submit any manuscript
pertaining to such employment to the agency for pre-publication review and imposed a penalty for his
failure to comply. See Snepp v. United States, 444 U.S. 507, 516 (1980).

64. See Pickering, 391 U.S. at 573.
65. See discussion supra notes 43-62 and accompanying text.
66. See Pickering, 391 U.S. at 569-72.
67. See Connick v. Myers, 461 U.S. 138, 146-54 (1983).
68. See Givhan v. Western Line Conso!. Sch. Dist., 439 U.S. 410 (1979); Mt. Healthy City Sch.

Dist. Bd. ofEduc. v. Doyle, 429 U.S. 274 (1977).
69. 429 U.S. 274 (1977).
70. See discussion infra notes 240-55 and accompanying text.
71. See Mt. Healthy, 429 U.S. at 281-82.
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ofthe memorandum to a local radio station.72 The station then announced the
"dress code as a news item.'J73 Public dissemination of the memorandum was
later given as a reason, combined with other nonspeech reasons, for the
teacher's termination.74 Citing Pickering, the Court in Mt. Healthy noted that
the school board had not suggested that the teacher's public disclosure of the
memorandum "violated any established [board] policy" or that the board's
reaction was "anything more than an ad hoc response" to public disclosure.75

As a result, the Court held that it would "accept" the trial court's finding that
the First Amendment protected the teacher's disclosure ofthe memorandum.76

Whether school board policy on the dress of its teachers is a matter of
public concern is at least debatable. Perhaps the Court's "acceptance" that the
First Amendment protected the teacher's speech means that any speech by a
public employee, whether or not related to matters of public concern, is
protected by the First Amendment unless such speech produces "adverse
effects" on government operations or impairs "close working relationships"
between a subordinate and his or her superior.77 Alternatively, the Court's
emphasis on the fact that the teacher's speech violated no established board
policy might suggest that all speech by a public employee concerning his or
her government employer is protected unless prohibited by existing employer
policy.78 It is doubtful, however, that either of these proposi~ions is accurate.
What is clear from Mt. Healthy is that the Court had to "accept" the trial
court's finding of protected employee speech, albeit without discussion, so
that it could decide the major question presented by the case: When protected
speech is a "motivating factor," but not the only factor, in a termination
decision, should the government employer avoid liability for a free speech
violation if the same decision to terminate would have been made for adequate
nonspeech reasons without reference to the protected speech?79 Of course, if
the public employee's speech was not protected in this case, there would be
no constitutional question for decision because termination for nonspeech
reasons combined with unprotected speech reasons could not violate the First
Amendment.so "Mixed motive" terminations that the Court addressed in Mt.
Healthy are discussed in the next part of this article.81

72. See id. at 282.
73. Id.
74. See id. at 282-83 & n.1.
75. Id. at 284.
76. Id.
77. See id.; Pickering v. Board ofEduc., 391 U.S. 563, 570 (1968).
78. See Mt. Healthy, 429 U.S. at 284 (noting that the employee's speech violated no "established

[board] policy").
79. See id. at 285,287.
80. See id. at 285.
8 I. See discussion infra Part III.
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The second minor public employee-free speech case decided after
Pickering is Givhan v. Western Line Consolidated School District, decided in
1979.82 In Givhan, a public school teacher was tenninated from employment,
and she alleged a violation of speech rights protected by the First
Amendment.83 Her free speech claim arose from a series ofprivate encounters
between Givhan and her school principal.84 These encounters pertained to
Givhan's complaints that employment policies and practices in her school and
in her school district, then subject to a judicial desegregation order, were
racially discriminatory.8s At trial, the employer-school district argued that
Givhan, in these private conversations with the principal, made "petty and
unreasonable demands," and was "insulting,"· "hostile," and "arrogant.,,86
Nevertheless, the district court concluded that Givhan's criticism ofher school
and district practices was the "primary reason" for tennination, and that the
school district had thus violated the teacher's first amendment rights.8? On
appeal, the Fifth Circuit held that the First Amendment did not protect
Givhan's criticism ofher government employer because Givhan expressed her
complaints only privately to the principal.88 Addressing this threshold
question in Givhan, the Supreme Court held that a public employee's
protected free speech rights are not lost simply because the speech is
communicated privately to the employer rather than to the public.89 The Court
thus reversed and remanded the case so that the Fifth Circuit could consider
each party's contentions "freed" from its "erroneous view of the First
Amendment. "90

Because the Court in Givhan corrected only the lower court's basic error
that a public employee's private criticism of his or her employer could not be
protected by the First Amendment,91 the Court never decided whether
Givhan's private speech was actually protected by application of the fact
intensive balancing ofcompeting interests required by Pickering.92 A footnote
in Givhan does, however, suggest important refinements to the Pickering
balancing process when the employee's critical speech is private rather than
public.93 The Court stated: "When a teacher speaks publicly, it is generally
the content" of the speech "that must be assessed to detennine" if it" 'in any
way either impeded the teacher's proper perfonnance of his daily duties in the

82. 439 u.s. 410 (1979).
83. See id. at 411-12.
84. See id. at 412.
85. Seeid. at 412-13.
86. ld. at 412.
87. ld. at 412-13.
88. See id. at 413.
89. See id. at 415-16.
90. ld. at 413.
91. See id.
92. See Pickering v. Board ofEduc., 391 u.s. 563, 568 (1968).
93. See Givhan, 439 U.S. at 415 n.4 ..
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classroom or . . . interfered with the regular operation of the schools
generally.' 1194 But when the public employee "personally confronts his
immediate superior, the employing agency's institutional efficiency may be
threatened not only by the content ofthe employee's message but also by the
manner, time, and place in which it isdelivered:"9s

This somewhat cryptic language-adding "manner, time, and place"
considerations to the "content" factor when the employee "confronts" an
immediate superior-is related to yet another footnote in Givhan.96 In this
footnote, the Court noted that its decision in Pickering was "influenced" by the
fact that the teacher's critical public statements were not addressed to an
immediate superior, but to the school board and superintendent, persons with
whom Pickering had no close working relationship.97 Do these Givhan
footnotes98 mean that an employee's public or private criticism of an
immediate superior would be protected if polite and deferential, but not
protected if rude and defiant? The Givhan opinion provides no illustrations,
but surely invites lower courts to conclude that employee speech, even when
its content addresses a matter of public concern, is not protected when
addressed to an immediate superior in a "manner, time or place" likely to
endanger close working relationships.99

While the Court in Givhan held that a public employee's private speech
is not automatically denied first amendment protection simply because it is
expressed privateIY,I°O the Court did not hold that an employee's private
speech will always be protected when subjected to the fact-intensive balancing
of competing interests required by Pickering.

C. The Second Major Case: Connick

1. The Connick Majority

Fifteen years after deciding Pickeringv. Board ofEducation in 1968,101
the Supreme Court decided its second major public employee-free speech case
in Connick v. Myers. 102 In Connick, Myers, an assistant district attorney
annoyed by a proposed transfer to different duties, was terminated by the
district attorney after she circulated among her fellow assistants a
questionnaire intended to precipitate a "vote of no confidence" in the district

94. Id. (quoting Pickering, 391 U.S. at 572-73).
95. Id. at 415 n.4.
96. Id.; see id. at 414 n.3.
97. Id. (referring to Pickering, 391 U.S. at 569-70).
98. See id. at 414 n.3 & 415 n.4.
99. See id. at 415 n.4.

100. See id. at415-16.
101. 391 U.S. 563 (1968).
102. 461 U.S. 138 (1983).
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attorney and his supervisors. 103 Myers sued, claiming that her termination
violated the First Amendment. 104 The lower courts concluded (l) that
circulation of the questionnaire was the reason for her termination, (2) that the
questionnaire related to matters of public concern, and (3) that the
questionnaire had not "substantially interfered" with operations of the district
attorney's office. lOS Consequently, her termination violated the First
Amendment. 106 On review, the Supreme Court disagreed, holding that no
constitutional violation had occurred. 107

Although the Court's opinion 'in Connick preserves the fact-intensive
balancing test first endorsed in Pickering, the specific holdings in Connick
strike a balance favoring the government employer's interests over those of
the employee. 108 The following holdings are extracted from Connick. First,
there can be no first amendment violation if the speech for which the public
employee is terminated does not pertain to a matter of public concern. I09

Second, whether the employee's speech pertains to a matter ofpublic concern
is a question of law, not of fact. 110 Third, whether the speech pertains to a
matter of public concern is determined by the content, form, and context of
the speech as revealed by the entire record, and possibly, by the employee's
motive for speaking. III Fourth, even if the employee's speech pertains to a
matter of public concern, the government employer's reasonable belief that
the "protected" speech would adversely affect agency operations may justify
termination without evidence that adverse effects actually occurred. 1I2 And
fifth, whether a trial court has correctly balanced competing interests of the
public employee and the government employer is in each case subject to an
appellate court's de novo examination of the record and independent
constitutional judgment on the facts of the case. JI3

The initial question addressed in Connick was whether the First
Amendment protects public employees from termination for speech that does
not pertain to a matter of public concern. J14 After reviewing its earlier public
employee-free speech cases, where the speech in question had plainly
pertained to matters of public concern, the Court made explicit what had

103. Id. at 152.
104. See id.
105. Id. at 142.
106. See id.
107. See id. at 154.
108. See id.
109. See id. at 146.
110. See id. at 148 n.7.
III. See id. at 147-48. Although the employee's motive or reason for speech is not listed as a

separate factor, and may well be included in ·context,· the employee's motive was a decisive factor in
Connick. See id.

112. See id. at 152, 154.
113. See id. at 150 n.lO.
114. See id. at 143.
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previously been implicit: The First Amendment is implicated only when the
speech for which the public employee is terminated pertains to a matter of
public concern. lIS Why did the Court hold that a public employee's speech
enjoys no constitutional protection unless it pertains to a matter of public
concern? The answer is policy. If the speech does not pertain to a matter of
public concern, "government officials should enjoy wide latitude in managing
their offices, without intrusive oversight by the judiciary in the name of the
First Amendment."116 Further, "ordinary dismissals from government service
... are not subject to judicial review even if the reasons ... are alleged to be
mistaken or unreasonable."117 Finally, "when a public employee speaks not
as a citizen upon matters of public concern, but instead as an employee upon
matters only of personal interest, absent the most unusual circumstances, a
federal court is not the appropriate forum in which to review the wisdom of
a personnel decision taken by a public agency ...."118 Although four Justices
dissented in Connick, their views did not challenge the majority's basic
holding that the First Amendment does not protect public employee speech
unrelated to matters of public concern. 119

Therefore, Connick teaches that in future public employee-free speech
cases, the threshold judicial issue is whether the speech resulting in
termination pertains to a matter ofpublic concern. 120 If it does not, then there
can be no first amendment violation, and the case should be dismissed. 121

Only speech that pertains to a matter of public concern activates the fact
intensive balancing of competing interests required by Pickering. 122

When characterizing the speech is critical to the public employee's first
amendment claim, how should courts determine whether the speech is
unprotected because it does not pertain to a matter of public concern, or is
protected because it does pertain to a matter of public concern? The Connick
Court held that this question is answered by the "content, form, and context"
of the speech, as revealed by the entire record. l23 Although the Court does not
list the employee's "motive" as a relevant factor, the employee's motive or

115. Seeld. at 146.
116. [d.
117. [d. at 146-47.
118. [d. at 147 (emphasis added). Because the Court fails to illustrate what "unusual circumstances"

might suffice to justifY review of a public employee's termination for speech of "only personal interest,"
the Court's reason for including the qualifYing phrase is not clear. But consider this hypothetical situation:
The employee says to his or her supervisor, "I hate cats; they are really stupid." The supervisor, who loves
cats, terminates the employee for this speech. Even though the speech is "only of personal interest,· could
not federal court review be justified on the ground that termination for this speech is so patently
unreasonable and unfair that it at least offends substantive due process, if not the First Amendment?

119. See Id. at 154. The dissent asserted that the questionnaire in its entirety pertained to matters
of public concern. See Id. at 156 (Brennan, J., dissenting).

120. See id. at 146.
121. See id.
122. See Id.
123. [d. at 147-48.
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reason for composing and circulating the questionnaire, combined with the
"context" factor (the proposed transfer to different duties, to which the
employee objected and which precipitated the questionnaire), seems decisive
in the Court's holding. 124 Specifically, the Court held that the leading
questions (the "form" factor?) posed in the questionnaire-which addressed
employee confidence and trust in office supervisors, the fairness of transfer
procedures, office morale, and the desirability of an office grievance
committee (the "content" factor?}-were a "mere extension" of the preexisting
dispute over the proposed transfer, by which the employee hoped to "gather
ammunition for another round of controversy with her superiors."12s In sum,
the questionnaire was "most accurately characterized as an employee
grievance concerning internal office policy" unrelated to a matter of public
concern and unprotected by the First Amendment. 126

Responding to the dissenting view that the questionnaire did pertain to
a matter of public concern because it sought information to evaluate the
performance of the district attorney as an elected official, the Court noted that
the terminated employee did not seek to inform the public that the office "was
not discharging its governmental responsibilities in the investigation and
prosecution of criminal cases."127 Moreover, the Court noted that the
employee did not seek to disclose "actual or potential wrongdoing or breach
of public trust" by her superiors, which the Court would presumably find to
be matters of public concern. 128 Conceding that office discipline and morale
are related to the efficient performance of public duties and might qualify as
matters of public concern, the Court observed that the focus of the
questionnaire was not to evaluate office performance, but to "gather
ammunition" for the continuation of the preexisting dispute concerning the
proposed transfer, thus emphasizing the motive or reason for the employee's
speech. 129

While the Court held that, in general, the questionnaire did not address
matters of public concern, the Court held that one of the fourteen questions
did pertain to a matter of public concern. 130 This question inquired whether
assistant district attorneys "ever [felt] pressured to work in political campaigns
on behalf of office supported candidates."BI Citing cases holding that
inducing public employees to work for candidates not of their own choice
violates fundamental constitutional rights, the Court agreed that whether
assistant district attorneys "are pressured to work in political campaigns is a

124. See id. at 148.
125. Jd.
126. Jd. at 154.
127. Jd. at 148.

. 128. Jd.
129. Jd.
130. See id. at 149.
131. Jd.
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matter of interest to the community upon which it is essential that public
employees be able to speak outfreely withoutfear ofretaliatory dismissal. "132

Despite this unqualified statement that public employee speech relating to
coerced participation in political campaigns should be protected from
"retaliatory dismissals," the Court nevertheless held that a retaliatory dismissal
for such protected speech is permissible when it threatens disruption of the
office and destruction of close working relationships.133

Because one question pertained to a matter of public concern, and was
thus presumptively protected by the First Amendment, and also contributed
to the employee's termination, the Court declared that it must determine
whether the termination was justified by applying the "difficult" fact-intensive
balancing of competing interests required by Pickering. 134 Noting that the
district attorney and his first assistant had characterized the employee's
distribution of the questionnaire as an act of "insubordination" causing a
"mini-insurrection," the Court agreed that when close working relationships
are essential to agency operations, wide "deference to the employer's
judgment is appropriate."13S Moreover, the employer need not defer action
until disruption of the office and destruction of close working relationships
have actually occurred, th,?ugh the Court added a cryptic qualification that "a
stronger showing may be necessary if the employee's speech more
substantially involved matters of public concern."136 The Court then rejected
the district court's view that posing questions, rather than stating facts,
presented and solicited ideas and opinions, which was speech activity entitled
to enhanced constitutional protection.137 "Questions, no less than forcefully
stated opinions and facts, carry messages and ... the purpose, if not the likely
result, of the questionnaire is ... to precipitate a vote of no confidence" in the
district attorney and his supervisors, which reveals the potential for
"undermining" office relationships.138

Citing a footnote in its earlier opinion in Givhan, the Court held that the
"manner, time, and place" of the speech, as well as its content, is relevant in
the Pickering balancing process and noted that Myers prepared and distributed
the questionnaire at the office, which "supports" the employer's "fears" that
office operations were endangered. 139 The Court noted that the speech in

132. Jd. (emphasis added) (citing Branti v. Finkel, 445 U.S., 507, 515-16 (1980); Elrod v. Bums,
427 U.S. 347 (1976».

133. See id. at 154.
134. See id. at 150.
135. Jd. at 151-52.
136. Jd. at 152.
137. See id.
138. Jd.
139. Jd. at 153 (citing Givhan v. Western Line Consol. Sch. Dist., 439 U.S. 410, 415 n.4 (1979».

The Givhan footnote stated:
Private expression, however, may in some situations bringadditional factors to the Pickering
calculus. When a government employee personally confronts his immediate superior, the
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Pickering had not occurred in the employee's workplace and inserted a
footnote observing that employee speech occurring "entirely on the
employee's own time, and in non-work areas of the office" are factors that
might produce a different result under Pickering. 140 Despite this qualifying
footnote, it seems unlikely that the balance in Connick would favor the
employee if she had prepared the questionnaire at home on her own time,
mailed it to the homes of her feIlow assistant district attorneys, and asked that
they return the completed questionnaire by maHto her home. Once the
employer learned of the questionnaire, its capacity for undermining close
working relationships is scarcely diminished merely because the speech
activity occurred outside the workplace on the employee's own time. 141

To complete the balancing of competing interests in Connick, the Court
held that context is significant. 142 Myers did not distribute the questionnaire
for research in aid of some academic interest. 143 This employee speech
directed toward office policies arose from a dispute concerning the application
of the chaIlenged policies to the speaker herself. l44 Thus, "additional weight"
must be given to the employer's judgment that the speech threatens his
managerial authority. 145

In Connick, the balance of competing interests favored the employer. 146

But was a Pickering balancing of competing interests even required?
Balancing of competing employee and employer interests is required only
when the speech for which the employee was terminated is presumptively
protected by the First Amendment because the speech pertains to matters of
public concern; termination of a public employee for speech that does not
pertain to matters ofpublic concern presents no free speech claim and would
not violate the First Amendment. 147 The Court in Connick held that the
employee's entire questionnaire, except for one of fourteen questions, did not
touch matters of public concern. 148 If the employee had omitted the single
question that did pertain to a matter ofpublic concern (pressure to participate
in political campaigns), termination for the questionnaire would require no
balancing of competing interests because no part of the speech would then
pertain to matters of public concern, and the speech would not enjoy any

employing agency's institutional efficiency may be threatened not only by the content of the
employee's message but also by the manner, time, and place in which it is delivered.

Givhan, 439 U.S. at 415 n.4.
140. Connick, 461 U.S. at 153 n.13 (recalling the facts in Pickering v. Board ofEduc., 391 U.S.

563,566-67 (1968».
141. See id. at 153
142. See id.
143. See id.
144. See id.
145. Jd.
146. See id. at ISO-53.
147. See id. at 146; Pickering v. Board of Educ., 391 U.S. 563, 574-75 (1968).
148. See Connick, 461 U.S. at 148-49.
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protection under the First Amendment. 149 As Connick holds, it is only
protected employee speech that requires balancing of competing employee
and employer interests. ISO Even conceding that one question of fourteen was
protected because it pertained to matters of public concern, the Court could
have forgone balancing and resolved the case by a "mixed motive" causation
analysis, like that earlier approved in Mt. Healthy.lsi When the government
employer's reasons for termination include both protected and unprotected
speech, and the employee proves that protected speech was a motivating
factor in the challenged decision, the employer may nevertheless avoid
liability upon proof that termination would still have occurred for the speech
that was not protected.1s2 Given the Court's holding in Connick that thirteen
of the fourteen inquiries in the provocative questionnaire were unprotected
because they did not pertain to matters of public concern,IS3 a causation
analysis would surely have led the Court to conclude that termination would
still have occurred for this unprotected speech, despite consideration of the
single protected question. ls4

Why the Court ignored a Mt. Healthy causation analysis in Connick is
unknown. True, the courts below had incorrectly held that the entire
questionnaire pertained to matters of public concern, and that the employer
had failed to demonstrate sufficient agency disruption to justify termination. ISS

However, the Court's holding that the First Amendment protects only
employee speech pertaining to matters of public concern, and that the
questionnaire was not protected speech, except for a single question, would
not have precluded final disposition by a causation analysis. ls6 Such a
causation analysis would have allowed the Court to avoid the balancing of
competing interests activated by the single question that did pertain to a
matter of public concern. IS7 Indeed, once the Court decided that balancing
was required, the employee was certain to lose, for the Court "balanced" not
only the single protected question against competing employer interests, but
the entire questionnaire, most of which the Court had already held was not
protected speech. ISS Ifwhat the Court actually balanced in Connick represents
a "holding," it must be this: When the balancing of competing employee and
employer interests is required becauseprotected speech was a factor in the
challenged termination, all additional reasons advanced to justify the

149. See id. at 146.
150. See id.
151. See Mt. Healthy City Sch. Dist. Bd. ofEduc. v. Doyle 429 U.S. 274, 285 (1977).
152. See id.
153. See Connick, 461 U.S. at 148.
154. See Mt. Healthy, 429 U.S. at 285-87.
155. See Connick, 461 U.S. at 142.
156. See id. at 154.
157. See id.
158. See id.
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termination, including unprotected speech and even nonspeech activity, may
be considered in deciding whether the public employee's free speech rights
are outweighed by the employer's interests in the efficient performance of
agency responsibilities. ,s9 If this is so, public employees terminated for
protected speech and other unprotected activity could seldom prevail in the
balancing of competing interests required by both Pickering and Connick,
especially if the employer need have only a reasonable apprehension that
agency disruption could occur. 160

Summarizing its thoughts in Connick, the Court viewed the questionnaire
in its entirety as "an employee grievance concerning internal office policy"
and declared that the "limited First Amendment interest" presented by a single
question does not require the employer to "tolerate action which he reasonably
believed would disrupt the office, undermine his authority, and destroy close
working relationships."161 On these facts, the employee suffered no violation
of her constitutional rights, though the Court warned, as it had in Pickering
fifteen years before, that the "enormous variety of fact situations" that could
arise in future public employee-free speech cases precludes formulation of a
"general standard" when government employers terminate public employees
for reason of their speech. 162

2. The Connick Dissent

The dissenting Justices in Connick disagreed with the majority on two
major points. 163 First, they declared that the entire questionnaire pertained to
matters of public concern because "it discussed subjects that could ... be of
interest to persons seeking to develop informed opinions about the manner"
in which an elected official manages a vital government agency.l64 Second,
conceding that the questionnaire would activate the balancing of competing
interests required by Pickering, the dissent stated that the majority erred when
it allowed the employer's "mere apprehension" that disruption would occur to
justify termination when, according to the dissent, "all the objective evidence
suggests" that fears ofdisruption were "essentially unfounded."16s Because the
majority opinion will deter a public employee's speech critical of his or her
government employer, the dissent declared that the public will be deprived of
valuable information on the performance of elected officials, thus thwarting
an essential function ofthe First Amendment. 166

159. See id. at 152-54.
160. See id. at 168-69 (Brennan, 1., dissenting).
161. Jd. at 154.
162. Jd. (quoting Pickering v. Board ofEduc., 391 U.S. 563, 569 (1968».
163. See id. at 156 (Brennan, 1., dissenting).
164. Jd. at 163 (Brennan, J., dissenting).
165. Jd. (Brennan, J., dissenting).
166. See id. at 170 (Brennan, J., dissenting).
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3. Connick's Impact: The Balancing Test Causes Confusion

For litigants, lawyers, and lower courts confronting public employee-free
speech cases, what does Connick add to Pickering? What was implicit in
Pickering and prior cases is now explicit: The First Amendment is not
implicated when a public employee is terminated for speech that does not
pertain to matters of public concern. 167 Whether the employee's speech does
or does not pertain to matters ofpublic concern is a question of law that courts
shall determine by consideration of the "content, form, and context" of the
speech from the entire record. 168 Although the Court in Connick did not list
the employee's "motive" for speaking as a separate factor, the fact that the
Court accorded significance to the employee's motive or reason for speaking
suggests that the criterion of "context" may properly include the employee's
motive for speaking:69 When the employee's speech does pertain to matters
of public concern, so that balancing of competing employee and employer
interests is required, the employer's "reasonable belief' that the speech would
cause agency disruption, destroy close working relationships, or undermine
managerial authority is sufficient justification to strike the balance in favor of
the employer. 17o Under these circumstances, striking a balance in favor of the
employer is subject to the Court's "caution" that a stronger showing of
disruption by the employer may be required when the speech "more
substantially" involves matters of public concern than did the speech in
Connick. 171

The precise meaning of this cautionary qualification is not clear. Does
the reference to a "stronger showing" mean that the employer must make a
more persuasive showing of potential disruption, or does it mean that the
employer must show that an actual disruption occurred? Additionally, does
the reference to employee speech "more substantially" involved with matters
ofpublic concern, which would activate this "stronger showing," refer to "how
much" of the speech pertains to matters of public concern? Or do the words
"more substantially" refer to "how important" the matters of public concern
might be, suggesting that speech of "greater" public concern should enjoy
preferential balancing over speech of "lesser" public concern? Beyond these
holdings and cautionary qualifications, Connick, like Pickering before it,
leaves lower courts to struggle, case-by-case, with the enormous variety of
fact situations presented when public employees are terminated because of
their speech.

167. See id. at 146.
168. ld. at 147-48.
169. See id. at 152; see also id. at lSI n.11 (describing motive).
170. See id. at 154.
171. Id.atI51-52.
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D. The Final Major Case: Rankin

25

The final major public employee-free speech case, decided in 1987, is
Rankin v. McPherson. 172 Rankin is unique among the Court's modern cases
addressing free-speech rights of public employees because the speech for
which termination occurred was neither directed toward nor critical of the
government employer. 173 For this reason, Rankin could be excluded from this
article's review of public employee-free speech cases because all the other
cases, from Pickering onward, concerned employee speech critical of the
employer. 174 The Court, however, regarded Rankin as a conventional public
employee-free speech case. 175 Briefly stated, the facts ofRankin disclose that
McPherson, a clerical employee with the title of deputy constable, was
terminated by Constable Rankin, an elected official of a Texas county.176
Constable Rankin terminated McPherson because after McPherson heard a
radio report ofthe attempted assassination and wounding ofPresident Reagan,
she said to a co-worker, "[I]fthey go for him again, I hope they get him."177

Although Constable Rankin admitted that he terminated the employee for
the "content" of her speech, the lower courts did not make clear why Rankin
thought this speech warranted summary termination, beyond its mere
utterance. 178 For purposes of this case, the Court assumed that the employer
believed the employee's statement was not hyperbole, but that she truly
"hoped that the President would be assassinated."179 Further, the Court
assumed the employer believed McPherson's expressing this true sentiment
revealed that she was unworthy of employment in a law enforcement
agency:80 Armed with these assumptions and the employer's apparent
concession that termination was not for any other reason, the Court, before

172. 483 U.S. 378 (1987).
173. Seeid.at381.
174. See Waters v. Churchill, 511 U.S. 661, 664-68 (1994) (O'Connor, J., plurality) (involving a

nurse who was terminated for her statements critical ofher hospital-employer, although what she actually
said was in dispute); Connick v. Myers, 461 U.S. 138, 152 (1983) (involving an assistant district attorney
who was terminated after she circulated among her fellow assistants a questionnaire intended to precipitate
a 'vote of no confidence" in the district attorney); Givhan v. Western Line Consol. Sch. Dist., 439 U.S.
410, 411-13 (1979) (involving a public school teacher who was terminated after a series of private
encounters between the teacher and her school principal, which concerned the employment policies and
practices in her school and in her district); Mt. Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S.
274,282 (1977) (involving a public school teacher who was terminated partially because of his public
dissemination of a memorandum he received from his building principal concerning teacher dress and
appearance); Pickering v. Board of Educ., 391 U.S. 563, 566 (1968) (involving a public school teacher
who was terminated after his letter critical of the school board and superintendent was published in a local
newspaper).

175. See Rankin, 483 U.S. at 384.
176. See id. at 381.
177. ld.
178. See id. at 382-83.
179.ld.at390n.16.
180. See id. at 390.
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proceeding, warned that a government employer should use its authority to
terminate only when the speech impairs agency functions. 181 An employer
should not fire an employee merely because the employer disagrees with the
content ofthe speech. 182 The Court confirmed that it must examine for itself
"the statements in issue and the circumstances" under which they were
expressed to decide as a question of constitutional law whether the speech is
protected by the First Amendment. 183

Turning to the first issue in the two-step Connick analysis, 184 the Court
asked whether the employee's speech pertained to a matter of public
concern. 185 It is important to remember that if the Court decides that the
speech does not pertain to a matter of public concern, the employee loses.186

However, in this case, the Court held that the employee's remarks expressing
hope that the President might be assassinated pertained to a matter of public
concern. 187 Reciting the relevant factors from Connick-eontent, form, and
context of the employee's speech-the Court emphasized context, noting that
the statement ended a brief conversation "addressing the policies of the
President's administration."188 The Court also noted that the "inappropriate or
controversial" nature ofthe speech is irrelevant to the threshold issue of public
concern, for protected speech on public issues may include "vehement,
caustic, and sometimes unpleasantly sharp attacks on government and public
officials," while speech "criticizing public policy" must be protected to
provide the "breathing space" necessary to preserve freedom of expression. 189

The Court's holding that the speech in context pertained to matters of
public concern then activated the fact-intensive balancing of competing
employee and employer interests first required by Pickering,19O and later
confirmed in Connick,191 in which the government employer "bears the
burden" to justify the termination on legitimate grounds. 192 Relevant factors
in this judicial balancing are the manner, time, place, and context of the
speech precipitating the employee's termination. 193 The government
employer's primary and "strong" interest in balancing "focuses on" the

181. See id. at 384.
182. See id.
183. Id. at 385·86. •
184. See Connick v. Myers, 461 U.S. 138, 143, 150 (1983) (holding that in public employee-free

speech cases a court must first decide whether the speech pertains to a matter of public concern before
conducting the fact-intensive balancing test required by Pickering).

185. See Rankin, 483 U.S. at 384.
186. See Connick, 461 U.S. at 146.
187. See Rankin, 483 U.S. at 386.
188. Id. at 385-86 (citing Connick, 461 U.S. at 147-48).
189. Id.at387.
190. See Pickering v. Board of Educ., 391 U.S. 563, 568 (1968).
191. See Connick, 461 U.S. at ISO.
192. See Rankin, 483 U.S. at 388.
193. See id.
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effective function of the government agency.l94 . "Interference with work,
personnel relationships, or the speaker's job performance can detract" from
agency performance. 195

In Rankin, there was no evidence that the employee's speech interfered
with agency operations or performance. 196 .While the statement was made in
the workplace, the employer, Constable Rankin, never inquired to whom the
statement was made, disclosing no concern that the speech adversely affected
the work of other employees. 197 Indeed, the employer admitted that he was
"not concerned" with the reaction of other employees. 198 Furthermore, the
employer admitted that interference with agency operations was not a factor
in the termination decision. l99 Because the employee spoke only to a fellow
clerical employee, but was unknowingly overheard by another employee in
an area not accessible to the public, she had not made a public statement likely
to discredit the agency.200 The employee's termination was not related to
agency performance, nor was it based on the employer's judgment that the
statement demonstrated a character defect making the employee "unfit" to
perform her assigned duties.201

Finally, assuming that the employer believed that the employee truly
hoped for the President's future assassination and was not, for that reason, a
suitable employee for a law enforcement agency, the Court considered the
employer's interest that tolerating such speech might somehow undermine the
agency's mission, perhaps through loss of public confidence.202 Whether this
interest would justify termination is governed by the "responsibilities of the
employee within the agency" and varies with the "authority and public
accountability" of the employee's position.20J "Where ... an employee serves
no confidential, policymaking, or public contact role, the danger to the
agency's successful functioning" from this "employee's private speech is
minimal," even when the employer believes that the content ofthe employee's
speech is incompatible with law enforcement employment.204 Given the
function of the agency, the employee's non-public clerical duties, and the

194. [d.
195. [d.
196. See id. at 389.
197. See id.
198. [d.
199. See id. at 389 n.l4.
200. See·id. In a later footnote, the Court noted that the First Amendment does not protect clerical

employees from discharge when their speech "truly injures the public interest in the effective functioning
of the public employer." [d. at 391 n.l8 (citing McMullen v. Carson, 754 F.2d 936 (11th Cir. 1985)
(holding that the sheriff's office properly discharged a clerk after the clerk declared on television that he
was a sheriff's employee and a recruiter for the Ku Klux Klan».

201. See id. at 389.
202. See id. at 390.
203. [d.
204. [d. at 390-91.
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nature of her statement, .the Court concluded that the employee's first
amendment rights prevailed over the employer's competing interests.2os

In Rankin, the Court's balancing favored the employee, and the balancing
was obviously and painfully fact-intensive and fact-sensitive. 206 Would
altering one "fact" have changed the result in Rankin? For example, what if
the employee's statement had been made to or overheard by a member ofthe
public present in the office on business?207 What if the employee were not a
clerk, but a supervisor of all the agency's clerical workers?208 What if the
fellow employee to whom the statement was made had "complained" to the
employer?209 If one altered fact could lead to a balance favoring the employer
in Rankin, conscientious lower courts surely deserve sympathy as they attempt
to follow the Court's guidance in these public employee-free speech cases.

That reasonable judges may differ in resolving these public employee
free speech cases is vividly demonstrated by the division within the Court
itself in both Rankin210 and Connick.2Il In Connick, the majority favored the
employer, but four Justices dissented;212 in Rankin, the majority favored the
employee,213 but again, four Justices dissented.214 Justice Scalia's dissent in
Rankin castigated the majority for distorting both the record in the case and
the Court's prior decisions.21S Comparing the employee's "assassination"
statement to illegal threats, fighting words, and unprotected advocacy of force
and violence, the dissent declared that a statement "lying so near the category
of completely unprotected speech" cannot be viewed as speech on matters of
public concern, for when the employee ceased "criticizing the President's
policies and expressed a desire that he be assassinated, she crossed the line."216
But even if the "assassination" statement did pertain to a matter of public
concern, the dissent would have held that the employer's interests in
maintaining "an esprit de corps and a public image consistent with his office's
law enforcement duties" outweighs any employee interest in expressing, in the
workplace, a desire that the President be killed.2J7

205. See id. at 392.
206. See id. at 388-92.
207. BUI see id. at 381 (stating that McPherson made the statement to a co-worker, and that no

members of the public overheard her).
208. But see id. (stating that McPherson was a deputy employee with the title ofdeputy constable).
209. But see id. at 381-82 (noting that the employee to whom McPherson made the statement did

not complain to the employer).
210. See id. at 379 (5-4 decision).
21t. See Connick v. Myers, 461 U.S. 138 (1983) (5-4 decision).
212. See id. at 146, 156 (Brennan, J., dissenting).
213. See Rankin, 483 U.S. at 388.
214. See id. at 394 (Scalia, J., dissenting).
215. See id. (Scalia, J., dissenting).
216. Jd. at 397-98 (Scalia, J., dissenting).
217. Jd. at 401 (Scalia, J., dissenting).



HeinOnline -- 30 Tex. Tech L. Rev. 29 1999

1999] PUBLIC EMPLOYEES AND FREE SPEECH

E. Summary

29

Lower courts obliged to decide public employee-free speech cases and
seeking guidance from the foregoing Supreme Court decisions will surely find
"proper resolution" of the cases both elusive and uncertain. When the
Supreme Court itself divides five-to-four, as it did in both Connic12 18 and
Rankin,219 on (1) whether the public employee"s speech pertains to matters of
public concern,220 and (2) whether the employee's free speech rights outweigh
the government employer's interests in efficient agency operations and
performance of public functions,221 lower courts cannot be faulted for
decisions that might, to some observers, seem inconsistent with relevant
Supreme Court cases.

In the three decades since Pickering, the Court in each case has added
new factors to those originally identified in Pickering, all ofwhich are or may
be significant to judicial resolution of the first amendment claim.222 Whether
the employee's speech pertains to matters of public concern is a threshold
issue that a court must detennine by the content, form, and context of the
speech.223 Another important factor in this threshold analysis is probably the
employee's motive or reason for speaking, although this factor may be
included in context.224 Despite the enumeration ofthese factors, the Court has
never declared which factor, ifany, is most significant. When the employee's
speech does enjoy protected status because it is held to pertain to matters of
public concern, courts must subject the competing interests of public
employee and government employer to the fact-intensive balancing that

218. See Connick v. Myers, 461 U.S. 138 (1983).
219. See Rankin v. McPherson, 483 U.S. 378 (1987).
220. In Connick, the majority held that, in general, the speech in question-a questionnaire intended

to precipitate a vote ofno confidence in the district attomey-did not pertain to a matter of public concern.
See Connick, 461 U.S. at 154. Conversely, the dissenting justices argued that the speech did touch matters
of public concern. See id. at 163 (Brennan, I., dissenting). In Rankin, the majority held that the speech
in question-the employee's statement that she wished that President Reagan would be
assassinated-pertained to a matter ofpublic concern. See Rankin, 483 U.S. at 386. The dissenting justices
disagreed. See id. at 397-98 (Scalia, I., dissenting).

221. In Connick, the majority held that the government employer's inlerests outweighed those of
the public employee. See Connick, 461 U.S. at 154. The dissent disagreed. See id. at 163 (Brennan, I.,
dissenting). In Rankin, the majority held that the public employee's interests outweighed those of the
government employer. See Rankin, 483 U.S. at 392. The dissent disagreed. See id. at 394 (Scalia, I.,
dissenting).

222. See Rankin, 483 U.S. at 388 (adding time, place, and manner); Connick, 461 U.S. at 147-48
(adding content, context, form, and motive); Givhan v. Western Line Conso!. Sch. Dist., 439 U.S. 410,
414-17 (1979) (adding time, place, manner, and the employee's relationship with the employer); Mt.
Healthy City Sch. Dist. Bd. ofEduc. v. Doyle, 429 U.S. 274, 287 (1977) (adding motive).

223. See Connick, 461 U.S. at 147-48.
224. See id.
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Pickering requires.22S Finding the "correct" balance, however, depends on
myriad factors, among which are:

• content of the speech;226
• time, manner, and place ofthe speech;227
• context and motive of the speech;228
• actual or potential effects of the speech on close working

relationships, managerial authority, harmony among
fellow employees, the speaker's own job performance,
and the efficient performance of agency functions;229

• the employee's responsibilities within the government
agency, which focuses on the employee's authority and
public accountability and is in tum affected by whether
the employee performs confidential, policy making, or
public contact functions;230 and

• the fact that a government agency cannot justify
termination solely by employer objections to the
protected speech, but only by the actual or reasonably
apprehended .effects of such speech on agency
operations.231

Needless to say, this daunting list of relevant factors would challenge even the
most fearless judge obliged to balance the competing interests in a public
employee-free speech case.

Lower appellate courts must also conduct an independent examination
of the entire record to ensure that a trial court's judgment does not penalize
protected expression, which is ultimately a question of law.232 When the
Supreme Court commands that these first amendment cases be resolved by
balancing competing interests, it is scarcely surprising that reasonable persons
will disagree with the ultimate balance struck in specific cases. However,
until the Court provides a different methodology, litigants, lawyers, and lower
courts cannot avoid the uncertainty constitutional balancing inevitably
produces when applied to the "enormous variety of fact situations" presented
in cases where public employees are terminated from government

225. See, e.g., Rankin, 483 U.S. at 388; Connick, 461 U.S. at 150; Pickering v. Board of Educ., 391
U.S. 563, 568 (1968).

226. See Connick, 461 U.S. at 147-48.
227. See Rankin, 483 U.S. at 388; Givhan, 439 U.S. at 414-17.
228. See Connick, 461 U.S. at 147-48; Mt. Healthy, 429 U.S. at 287.
229. See Rankin, 483 U.S. at 390-91.
230. See id. at 390.
231. See MI. Healthy, 429 U.S. at 287.
232. See Connick, 461 U.S. at 150 n.10.
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employment for reason of their spoken or written expression.233 Lacking
further guidance from the Supreme Court, the federal courts of appeals have
occasionally supplemented the Court's jurisprudence with their own
refinements, nuances, emphases, and "rules" to simplify resolution of public
employee-free speech cases.234

III. CAUSATION

Beyond the substantive issues discussed in the preceding part of this
article, public employee-free speech cases also present problems of causation
in two situations. First, the government employer may agree that the.
employee's speech was a reason-but not the sole reason-for termination.235

Stated differently, the government employer may combine the employee's
speech with legitimate nonspeech reasons to justify termination.236 This first
situation presents so-called "mixed motive" causation, which the Court has
addressed.231 Second, the employee may allege that protected speech was the

233. Id. at 569.
234. See, e.g., Green v. Philadelphia Hous. Auth., 105 F.3d 882, 886-87 (3d Cir. 1997) (holding

that an employee's compelled or voluntary appearance in a truth-seeking judicial proceeding is per se
protected as a matter of public concern), cert. denied, 118 S. Ct. 64 (1997); Gardetto v. Mason, 100 F.3d
803,812 (10th Cir. 1996) (stating that employee speech seeking to expose government improprieties or
to question the integrity of government officials is per se protected as a matter of public concern);
Andersen v. McCotter, 100 F.3d 723, 728-29 (lOth Cir. 1996) (explaining that when speech pertains to
matters ofpublic concern, the agency cannot prevail with only purely speculative allegations of resulting
agency disruption); Campbell v. Towse, 99 F.3d 820, 827, 830 (7th Cir. 1996) (explaining that content
ofemployee speech is the most important factor in deciding whether speech pertains to matters of public
concern), cert. denied, 117 S. Ct. 1254 (1997); Burnham V. lanni, 98 F.3d 1007, 1015 (8th Cir. 1996)
(explaining that if employee speech only remotely touches on matters of public concern, only minimal
proofofagency disruption is required); Chateaubriand V. Gaspard, 97 F.3d 1218, 1222-23 (9th Cir. 1996)
(stating that speech regarding criminal misuse ofpublic funds, wastefulness, and inefficiency in operating
agency is of inherent public concern); Cromer V. Brown, 88 F.3d 1315, 1326 (4th Cir. 1996) (stating that
speech alleging racial discrimination within government agency pertains to matters of "serious public
import"); Warzon v. Drew, 60 F.3d 1234, 1239 (7th Cir. 1995) (concluding that termination of a
policymaking employee is permissible for speech advocating positions conflicting with employer's stated
policies); Moore v. City of Wynnewood, 57 F.3d 924, 934 (lOth Cir. 1995) (stating that the need for
harmony and loyalty in law enforcement agency is "particularly acute"); Dambrot V. Central Mich. Univ.,
55 FJd 1177, 1188 (6th Cir. 1995) (stating that the' employee's purpose for speaking, which is "clarified"
by factors of "content, form and context," determines whether speech pertains to matters of public
concern"); Tao V. Freeh, 27 F.3d 635, 640 (D.C. Cir. 1994) (explaining that speech alieging racial
discrimination within a government agency per se pertains to matters of public concern); Gillum V. City
of Kerrville, 3 F.3d 117, 120-21 (5th Cir. 1993) (explaining that whether speech is protected is decided
by the employee's role as a citizen or employee involved in a personal employment dispute, not by the
inherent importance ofsubject matter), cert. denied, 510 U.S. 1072 (1994); O'Connor v.. Steeves, 994 F.2d
905,913-14 (ist Cir. 1993) (explaining that when the content of speech clearly pertains to a matter of
inherent public concern, the: employee's motive for speaking is irrelevant; therefore, factors of form and
context are ignored), cert. denied, 510 U.S. 1024 (1993).

235. See Mt. Healthy City Sch. Dist. Bd. ofEduc. V. Doyle, 429 U.S. 274, 284-85 (1977).
236. See id.
237. See id.
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true reason for termination, but the employer asserts that termination was
justified solely for legitimate nonspeech reasons and that the employee's
speech was not a factor in the decision to terminate.238 The second situation
presents so-called "pretext" causation,239 which the Court has not addressed.

In 1977, the Court addressed mixed motive causation in Mt. Healthy City
School District Board ofEducation v. Doyle.240 In Mt. Healthy, the school
board did not rehire Doyle, a nontenured public school teacher.241 On Doyle's
request, the school board provided written reasons for nonrenewal, one of
which was speech the Supreme Court "accepted" as protected by the First
Amendment.242 The employer also provided additional nonspeech reasons.243

In this mixed motive situation, a unanimous Court held that the proper
test ofcausation when protected speech is a factor in termination should focus
on whether the agency would have terminated the employee for adequate
nonspeech reasons, despite consideration of the protected speech.244 The
Court concluded thatthe employee must initially prove (1) that the speech was
protected, and (2) that the speech was a "motivating factor" in the challenged
decision.24S When the plaintiff-employee has proven these two elements, the
agency may then avoid liability for a constitutional violation if it proves by
a preponderance of evidence that the employer would have terminated the
employee "even in the absence of the protected conduct."246 Although the
Court in Mt. Healthy held that the employee had shown that protected speech
was a motivating factor in termination, neither the district court nor the court
of appeals had applied the correct test for causation.247 This test would have
allowed the board to prevail even though it improperly considered "protected"
speech when terminating Doyle.248 Consequently, the Court remanded the
case.249

To provide even greater protection for protected speech, the Court could
have rejected the constitutional causation defense in Mt. Healthy and held that
any improper consideration of Doyle's protected speech in the termination
decision was sufficient to establish a constitutional violation and subject the

238. See Waters v. Churchill, 511 U.S. 661, 681-82 (1994) (O'Connor, J., plurality) (remanding
the case for a determination on whether the employer's stated reason for termination was pretextual); cf
Price Waterhouse v. Hopkins, 490 U.S. 228, 260 (1989) (White, J., concurring) (discussing the distinction
between mixed motive and pretext causation in the employment discrimination context).

239. See Price Waterhouse, 490 U.S. at 260 (White, J., concurring).
240. 429 U.S. at 281-87.
241. See id. at 276.
242. See id. at 284.
243. See id. at 285. For a more comprehensive discussion of the facts of Mt. Healthy, see supra

notes 69-80 and accompanying text.
244. See id. at 287.
245. See id.
246. ld.
247. See id.
248. See id.
249. See id.
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agency to liability. The evidence would have established that protected
speech was a factor in the challenged termination regardless ofwhat the board
might have done had it not considered Doyle's protected speech together with
nonspeech factors to justify termination. However, the Court was unwilling
to provide a safe haven for public employees who otherwise deserve
termination for legitimate nonspeech reasons simply because they also
engaged in protected speech that was added to the nonspeech reasons for
termination.2so To paraphrase the Court, free speech rights are adequately
protected when the public employee is placed in no worse position than if the
protected speech had not occurred.2s1

For a public employee claiming a mixed motive termination, like the
teacher in Mt. Healthy, the plaintiffs threshold burden requires proof that
protected speech was a factor in the challenged decision.2S2 Applying the
Court's later decision in Connick, discussed in the preceding part of this
article,2S3 reveals that a public employee cannot satisfy this threshold burden
if the trial court initially determines either that the employee's speech did not
address a matter of public concern, or that if it did address a matter of public
concern, it was nevertheless sufficiently disruptive to justify termination.2s4

If this occurs, the employee loses, regardless of other nonspeech reasons that
alone would have justified termination.2SS

A different-and more difficult-situation than the mixed motives
presented in Mt. Healthy arises when the government employer asserts only
nonspeech reasons for termination, but the public employee claims that these
nonspeech reasons are wholly pretextual, intended to conceal termination
actually motivated by reaction to the employee's protected speech.2s6 To
prevail in this situation, the employee must overcome formidable evidentiary
burdens.2S7

Ordinary evidentiary rules apply when a public employee's suit alleges
termination for protected speech.2S8 When the government agency defends by
advancing only nonspeech reasons for termination, the plaintiff-employee

250. See id. at 287.
251. See id. at 285-86. The Court's test of causation is essentially the "but for" test often

encountered in tort law. See generally W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF

TORTS § 41, at 265-68 (5th ed. 1984) (explaining the but-for test). In Mt. Healthy, the question is whether
the employee would have been terminated "but for" the employer's consideration of protected speech; in
a conventional tort case, the question is whether the plaintiff would have suffered injury "but for" the
defendant's civil wrong. See id. at 266.

252. See Mt. Healthy, 429 U.S. at 285-86.
253. See discussion supra Part 1I.c.
254. See Connick v. Myers, 461 U.S. 138, 146-52 (1983).
255. See id. at 154.
256. See, e.g., Gooden v. Neal, 17 F.3d 925, 926-27 (7th Cir. 1994); American Postal Workers

Union v. United States Postal Serv., 830 F.2d 294, 297 (D.C. Cir. 1987).
257. See Gooden, 17 F.3d at 928; American Postal Workers Union, 830 F.2d at 310-11.
258. See Mt. Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 285-86 (1977).
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must finally produce sufficient evidence to persul;lde the trier of fact that the
nonspeech reasons are pretexts concealing an actual speech reason for
termination.2S9 To carry this burden, the employee's evidence should not only
prove that the nonspeech reasons are pretextual, but also should identify the
specific speech motivating the agency's pretextual response.260 Because the
First Amendment proscribes only terminations from public employment
motivated by protected speech and cannot protect against every wrongful
termination,261 the 'plaintiff-employee must show adequate proof of
causation.262 Hence, the employee's evidence that the nonspeech reasons are
pretextual should also include evidence that the employee's speech was a
cause of the pretextual termination, for the plaintiff-employee must always
prove a first amendment violation.263

The Supreme Court has never decided a case presenting a public
employee's claim that solely nonspeech reasons advanced by the government
agency were wholly pretextual, thereby concealing a termination that the
employer actually imposed as a penalty for the employee's speech. The so
called mixed motive termination that the Court addressed in Mt. Healthy was
not a fully pretextual termination for speech.264 In Mt. Healthy, the

259. A plaintitT-employee bears a similar burden of proof in the Title VII employment
discrimination context. See, e.g., Texas Dep't of Community AtTairs v. Burdine, 450 U.S. 248, 253
(1981). In a typical discrimination case, a plaintitT-employee sues an employer for a violation ofTitle VII
and must prove four elements to raise an inference of discrimination. See id. at 253 n.6; McDonnell
Douglas Corp. v. Green, 411 U.S. 792, 802 (1973). The McDonnell Douglas Court clearly laid out the
four elements necessary to establish a prima facie case:

(i) that [the plaintitT-employee] belongs to a [protected group]; (ii) that [the plaintitT-employee]
applied and was qualified for a job for which the employer was seeking applicants; (iii) that,
despite [the plaintitT-employee's] qualifications, he was rejected; and (iv) that, after ...
rejection, the position remained open and the employer continued to seek applicants from
persons ofcomplainant's qualifications.

411 U.S. at 802. Once the plaintitT-employee establishes the prima facie case, the burden of production
shifts to the defendant-employer ato articulate some legitimate, nondiscriminatory reason for the
employee's rejection." Burdine, 450 U.S. at 253 (quoting McDonnell Douglas, 411 U.S. at 802). If the
defendant-employer carries this burden, the plaintiff-employee must then have an opportunity to prove that
the defendant-employer's reasons are pretextual. See id. It is important to remember that the plaintiff
employee retains the burden ofpersuasion at all times. See St. Mary's Honor Ctr. v. Hicks, 509 U.S. 502,
515 (1993). Consequently, if the plaintiff-employee proves the defendant-employer's reason to be false,
it does not mean that the plaintiff-employee automatically wins. See id. a[A] reason cannot be proved to
be 'a pretextfor discrimination' unless it is shown both that the reason was false, and that discrimination
was the real reason." [d.

260. Cf St. Mary's Honor Ctr., 509 U.S. at SIS (holding that, in the employment discrimination
context, a plaintiff-employee can only be successful by showing that the defendant-employer's reason for
termination was pretextual, and that discrimination was the real reason for termination).

261. See Connick v. Myers, 461 U.S. 138, 146 (1968).
262. Cf St. Mary's Honor Ctr., 509 U.S. at 515 (explaining that in the employment discrimination

context, the plaintitT-employee must always show adequate proof of causation).
263. Cf id. (explaining that, in the employment discrimination context, the plaintitT-employee

retains the burden of persuasion at all times; therefore, the plaintiff-employee must always prove that
unlawful discrimination was the cause of the adverse employment action).

264. See Mt. Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274,284 (1977).
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government advanced both speech and nonspeech reasons for termination.26s

When the defendant agency conceded that the employee's speech was a
"motivating factor" in the termination, the Court in Mt. Healthy shifted the
burden to the agency to prove that "but for" reliance on the employee's
speech, termination would still have occurred for the nonspeech reasons.266

The Court held that if the agency fails to convince the trier offact that the
same determination would have occurred but for reliance on the employee's
speech, then the plaintiff-employee has established a first amendment
violation.267 Unlike the facts in Mt. Healthy, where the agency included a
speech reason with nonspeech reasons for termination,268 the agency in a "full
pretext" case would provide only nonspeech reasons for the termination.269 To
prove a first amendment violation, the plaintiff-employee must prove not only
that the nonspeech reasons are pretextual, but also that they are contrived to
conceal a termination penalizing the employee's speech.270 Although the
Court has not decided a "full pretext" case, the Court in analogous situations
has held that the plaintiff "must ... have the opportunity to demonstrate" that
the reasons proffered for the challenged decision were not the true reasons,
that the plaintiff is not limited to evidence of a "certain type", and that
evidence ofthe agency's pretextual reasons "may take a variety of forms. "271

When the Court is presented with a public employee pretext case, a final
issue may arise: If the plaintiff-employee has proven that the agency's
nonspeech reasons for termination were wholly pretextual and contrived to
conceal punishment for the employee's speech, should courts allow the
defendant agency to assert that the employee's speech, which the evidence
shows was the true reason for the termination, was not protected by the First
Amendment? Imagine this situation. After the agency has advanced only
nonspeech reasons for termination, and further denied any reliance on the
employee's speech as a "motivating factor" for termination, the plaintiff
employee nevertheless proves that speech was the true reason for termination.
Confronted with this fatal evidence, the agency then argues that the speech
itself was not protected by the First Amendment and relevant Supreme Court
decisions. Therefore, no constitutional violation has occurred, even though

265. See id. at 282-83.
266. [d. at 287.
267. See id. (discussing the government's burden of showing that the same decision would have

been reached even without reliance on the employee's protected speech).
268. See id. at 282-83.
269. See. e.g., Gooden v. Neal, 17 F.3d 927 (7th Cir. 1994); American Postal Workers Union v.

United States Postal Serv., 830 F.2d 294, 297 (D.C. Cir. 1987).
270. See Patterson v. Mclean Credit Union, 491 U.S. 164, 188 (1989) (stating that the plaintiff

must show an intentional constitutional violation and also must have the opportunity to prove that the
reasons given by the defendant were not the true reasons for termination); discussion see supra notes 258
63.

271. Patterson, 491 U.S. at 187.
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the employee's unprotected speech was the true reason for a termination the
agency justified during trial by wholly pretextual nonspeech reasons.

If this question is presented to the Court, the agency should be estopped
to argue that the speech was not protected by the First Amendment. The
equities in this case plainly favor the employee whose evidence proves that
wholly pretextual nonspeech reasons conceal the true speech reasons for
termination. The agency should not be permitted to argue, in effect, that the
employee's speech was not a factor in termination, but if speech was a factor
in termination, which the agency has denied throughout litigation, then the
speech was not protected and would have been a constitutionally permissible
reason for termination. Ifthe agency was permitted to argue that it did not
rely on the speech and then argue that the speech, which the evidence shows
was the true reason for termination, was not protected, then the government
agency would be rewarded for intentional dishonesty. Rewarding litigants for
intentional dishonesty is a bad policy, and courts should never endorse rules
allowing litigants to avoid the consequences of their dishonesty, especially
when that litigant is a government agency.

Since the Court decided Connick in 1983, all government agencies know
that employees may be terminated for speech that does not pertain to matters
of public concern and even for speech that does pertain to a matter of public
concern if such speech is sufficiently disruptive of agency operations.272

Given this knowledge of control~ingfirst amendment cases, what legitimate
explanation could a government agency offer for fabricating only nonspeech
reasons for a termination, which the plaintiffs evidence shows to have been
motivated by the employee's speech? Maybe the agency could argue that it
was not certain whether the employee's speech was protected. However, this
argument should be rejected because if it were accepted, agency doubts
concerning the employee's speech, whether protected or not protected, would
again justify and reward intentional agency dishonesty. In other words, the
agency would be allowed to fabricate pretextual, nonspeech reasons for the
termination to foreclose later judicial review of the agency's true speech
reasons for termination. Whenever a government agency honestly asserts
speech reasons for termination, there is always a possibility that the speech
was protected and that a first amendment violation has thus occurred.273 Like
it or not, judicial review of the agency's speech reasons for termination is
required to protect the first amendment rights of public employees.274 If a

272. See Connick v. Myers, 461 U.S. 183, 151 (1983) (relying on Justice Powell's opinion in Amett
v. Kennedy, 416 U.S. 134, 168 (1974), which held that the government must have broad control over
personnel matters, including the option of dismissing a disruptive employee).

273. See. e.g., Rankin v. McPherson, 483 U.S. 378,392 (1987).
274. See Pickering v. Board of Educ., 391 U.S. 563, 569 (1968) (holding specifically that courts

must perform a delicate, fact-intensive balancing test in public employee-free speech cases to protect
public employees' free speech rights).
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government agency entertains serious doubts regarding the protected or
unprotected nature of the employee's speech, the agency should either resolve
these doubts in favor of the employee's first amendment rights, or the agency
should honestly admit the true speech reasons for termination and submit to
judicial review on the merits. For these reasons, a plaintiff-employee whose
evidence proves that the government agency's wholly nonspeech reasons are
fabricated to conceal a termination based on the employee's speech should
prevail on the first amendment claim, and the agency should be estopped to
argue that the speech was not protected by the First Amendment.275 This
proposed estoppel should not apply in a so-called mixed motive case, like Mt.
Healthy, where the government agency honestly advances both speech and
nonspeech reasons for termination.276 If a court holds that the speech was
protected, the agency should nevertheless prevail on adequate evidence that
the same decision to terminate would have occurred for legitimate nonspeech
reasons despite improper consideration of protected speech as a motivating
factor in the challenged termination.

IV. MISTAKES OF FACT: WATERS

How should a court resolve a public employee's first amendment claim
when the employee and the government employer disagree regarding what the
employee actually said? For example, consider the following factual scenario.
The agency receives second-hand information that the employee, while
talking with another employee, severely criticized the management style ofan
immediate superior. Relying on the report of what the employee said, the
agency concludes that this speech does not pertain to a matter of public
concern and is not protected by the First Amendment. As a result, the agency
terminates the employee for unprotected speech, as permitted by relevant
Supreme Court cases.277 In response to the termination, the employee files
suit asserting that the agency relied on factually incorrect information
because, on the occasion in question, the employee spoke no words criticizing
a superior, but spoke only of matters of legitimate public concern. Such a
case of factual disagreement regarding what a terminated public employee

275. Cf Perry v. Sinderman, 408 U.S. 593, 597 (1972) (stating that a government agency cannot
interfere with constitutional rights or deny a benefit to an individual for a constitutionally protected
reason).

276. See Mt Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 287 (1977) (reasoning
that the school board could have taken the same action of dismissal even without considering the
constitutionally protected conduct).

277. See Co"nnick v. Myers, 461 U.S. 138, 146 (1983) (holding that there is no first amendment
violation when a public employee is terminated for speech that does not pertain to a matter of public
concern).
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actually said was first addressed by the Supreme Court in its 1994 decision in
Waters v. Churchill.278

A. The Waters Plurality

According to Justice O'Connor's plurality opinion,279 the Court had to
decide "whether the Connick test should be applied to what the government
employer thought was said, or to what the trier of fact ultimately determines
to have been said.,,280 The plurality held that what the government agency
thought was said should be dispositive on the employee's first amendment
claim, but only if the employer truly believed its version ofwhat the employee
said.281 Moreover, such belief had to be reasonable.28z

When a public employee asserts that the government employer
terminated him or her because of its mistaken belief as to what was actually
said, how can the employer satisfy the plurality's requirement that the
agency's honest but mistaken decision was also reasonable? The plurality in
Waters observed that "many different courses of action" would be reasonable,
but recognized that "reasonable employers" in discrete fact situations might
disagree on several different issues including who to believe, how much
investigation is required, or how much evidence is necessary to support: an
adverse decision.283 Ultimately, the plurality held that an employer engages
in unreasonable actions U[o]nly [through the use of] procedures outside the
range of what a reasonable manager would use.,,284

As a result of this "reasonableness" requirement, the Waters plurality has
imposed on government employers a first amendment duty of reasonable
investigation when public employees, who enjoy no protected property or
liberty interest in their public employment and who would not ordinarily be
entitled to any constitutional procedural due process before termination, claim

278. 511 U.S. 661, 664-66 (1994) (O'Connor, J., plurality). In Waters, the plaintitT-employee was
a nurse at a government hospital. See id. at 664. She had a conversation at work with one of her friends.
See id. The conversation was overheard by two other nurses. See id. at 665. One of those two nurses told
the plaintitT-employee's supervisor about the conversation and that the plaintitT-employee was
complaining about the conditions in her department. See id. The plaintitT-employee was subsequently
terminated. See id. at 664. There was, however, a dispute as to what the plaintitT-employee actually said,
"and therefore about whether petitioners were constitutionally permitted to fire [the plaintitT-employee]
for her statements.· ld.

279. Justice O'Connor wrote a four-justice plurality opinion. See id. at 664 (O'Connor, J.,
plurality). Justice Scalia wrote a three-justice concurring opinion. See id. at 686 (Scalia, J., concurring).
And Justice Stevens wrote a two-justice dissenting opinion. See id. at 694 (Stevens, J., dissenting). Justice
Souter, although he joined Justice O'Connor's plurality, also wrote a separate concurring opinion. See id.
at 682 (Souter, J., concurring).

280. ld. at 664 (O'Connor, J., plurality).
281. See id. at 678 (O'Connor, J., plurality).
282. See id. (O'Connor, J., plurality).
283. ld. (O'Connor, J., plurality).
284. ld. (O'Connor, J., plurality).
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that the termination was based on the employer's mistake regarding what was
actually said.285 As explained by the plurality, reasonable investigation of a
proposed speech-based termination is required to reduce the risk of
inadvertent termination for employee speech that is protected by the First
Amendment.286

Given this policy justification, what circumstances are sufficient to
activate the new duty of pre-termination reasonable care? According to the
plurality, the duty of reasonable care arises when termination "is based on
what an employee supposedly said, and a reasonable supervisor would
recognize that there is a substantial likelihood that what was actually said was
protected. "28? The Waters plurality did not explain how a reasonable
supervisor, reacting to a report of what the employee supposedly said, would
or should recognize a "substantial likelihood" that the employee's actual
speech might be protected.288 Given the plurality's cryptic test for activating
reasonable care,289 the real message of Waters is clear: To avoid liability for
breaching the plurality's new first amendment duty of reasonable care, every
prudent supervisor proposing a speech-based termination based on any
second-hand report of what the employee "supposedly" said should always
proceed with "reasonable care," lest the constitutional defense be lost if it is
later determined that there was a "substantial likelihood" that what the
employee actually said was protected by the First Amendment.

While this duty of "reasonable care" initially appears to afford greater
protection for employee speech, it in fact provides less protection because the
plurality has endorsed termination for employee speech that is fully protected
by the First Amendment.290 All that an employer needs to do to justifY
termination for speech protected by the First Amendment is argue that it made
a reasonable, good-faith mistake about what the employee said.291 Even
though a judicial factfinder might later conclude that the First Amendment
protected what the employee actually said, there is no constitutional violation
if the termination was based on the employer's reasonable, good-faith
mistake.292

The practical result of the plurality's desire in Waters to protect
government employers from "undeserved" liability for fact mistakes is that a
reasonable, good-faith mistake constitutes a defense in public employee-free

285. See id. at 678 (O'Connor, 1., plurality) (discussing the possibility of a termination without an
investigation into the type of speech being seen as unreasonable, thus resulting in a first amendment
violation).

286. See id. (O'Connor, J., plurality).
287. Id. at 677 (O'Connor, 1., plurality) (emphasis added).
288. See id. at 692 (Scalia, J., concurring).
289. Id. at 677-78 (O'Connor, 1., plurality).
290. See id. (O'Connor, J., plurality).
291. See id. (O'Connor, 1., plurality).
292. See id. (O'Connor, J., plurality).
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speech cases.293 However, views expressed in the Scalia concurrence and the
Stevens dissent reveal judicial uncertainty regarding first amendment
violations and the proper standard for determining liability for such·
violations.294 Additionally, these views show uncertainty concerning the
specific defense of qualified immunity, which protects government actors
from personal liability for money damages when they have committed a
constitutional tort.29S

Although qualified immunity from liability for first amendment
violations is discussed below,296 the plurality in Waters surely did not equate
the employer's reasonable, good-faith fact mistake concerning what the
employee said with a defense based on the employer-defendant's qualified
immunity.297 After reviewing the facts, the plurality held that the evidence
established that the employer's mistake, ifany, about what the employee said
was reasonable.298 Nevertheless, the plurality remanded the case because the
plaintiff-employee had presented sufficient evidence to raise a fact issue
regarding the "good-faith" component of the constitutional defense.299 There
was, according to the plurality, evidence that would permit the trier of fact to
conclude that the "mistaken speech" was actually a pretextual reason for
termination, and that the plaintiffwas actually terminated for other speech that
might have been protected.3oo Then the plurality observed that it "need not
determine whether the defendants were entitled to qualified immunity."30I
This passing reference to qualified immunity raises the issue of whether
qualified immunity might be available as a defense to personal liability for an
unreasonable mistake concerning what the employee said.

293. See id. at 676-77 (O'Connor, 1., plurality).
294. See id. at 688-89 (Scalia, J., concurring) (arguing that a government employer should be liable

under these circumstances only for intentional wrongs); id. at 698 (Stevens, J., dissenting) (advocating a
strict liability view for an employer's fact mistake).

295. See Anderson v. Creighton, 483 U.S. 635, 640 (\987) (discussing the circumstances where a
government actor would be entitled to qualified immunity).

296. See discussion infra Part V.C.
297. According to the plurality, the employer's reasonable, good-faith mistake regarding what the

employee said means that no actionable constitutional wrong has occurred; it is a complete affirmative
defense, even if the First Amendment would otherwise protect what the employee actually said. See
Waters, 5\\ U.S. at 676-77 (O'Connor, J., plurality). The defense ofqualified immunity from liability for
money damages is conceptually different because it presupposes that a constitutional wrong has occurred
and affects only one of several remedies available. See Anderson, 483 U.S. at 638-39. The critical
question for the defense ofqualified immunity is whether the defendant knew or reasonably should have
known that the First Amendment protected the employee's actual speech. See id. at 639. Waters involved
an employer's mistake of/act. See Waters, 5\\ U.S. at 664-65 (O'Connor, J., plurality). But the defense
ofqualified immunity has so far focused on a "reasonable" defendant's knowledge of the law applied to
undisputed facts. See Anderson, 438 U.S. at 639.

298. See Waters, 5\1 U.S. at 679-82 (O'Connor, J., plurality).
299. See id. at 682 (O'Connor, 1., plurality).
300. See id. (O'Connor, J., plurality).
301. ld. (O'Connor, 1., plurality).
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B. The Waters Concurrence

41

Justice Scalia's concurring opinion complained that the plurality's
requirement that the employer exercise reasonable care in cases of fact
disputes concerning what the employee actually said now subjects the
employer to expanded liability for "mere negligence."302 He argued that the
government actor should face liability only for an "intentional wrong."303
Justice Scalia concluded that evidence ofthe employer's good-faith mistake
that the speech was not protected was alone sufficient to avoid liability for a
first amendment violation.304 Such good-faith mistake need not be reasonable
nor based on a reasonable pre-termination investigation.30s In Justice Scalia's
view, determining whether the speech reasons advanced to justify termination
were "genuine" should be done by a judicial "pretext inquiry," which Mt.
Healthy already permits.306 So long as the mistaken reason is honestly
believed, there is no first amendment violation when the government
employer terminates the employee "for another reason, erroneous though it
may have been."307 This result should occur despite the fact that the First
Amendment prohibits employee termination for protected "public concern"
speech.308 In sum, Justice Scalia argued that whether the employer's mistake
was reasonable or unreasonable is wholly irrelevant to the issue of a first
amendment violation and employer liability.309

C. The Waters Dissent

In his dissenting opinion, Justice Stevens, joined by Justice Blackmun,
advanced a "strict liability" view for an employer's fact mistake concerning
what the employee actually said, although the reasonableness of the mistake
should not be completely irrelevant.31O Because the government employer
"assumes the risk" that a neutral factfinder may conclude that the employer's
factual judgment was mistaken, Justice Stevens argued that a first amendment
violation occurs when the employee is terminated for protected speech, and
"[t]he violation does not vanish merely because the firing was based upon a
reasonable mistake about what the employee said. "311 This bold statement of

302. Id. at 688-89 (Scalia, J., concurring).
303. Id. (Scalia, J., concurring).
304. See id. at 694 (Scalia, J., concurring).
305. See id. (Scalia, 1., concurring).
306. Id. at 690 (Scalia, J., concurring) (citing Mt. Healthy City Sch. Dist. Bd. ofEduc. v. Doyle,

429 u.S. 274 (1977».
307. Id. at 692 (Scalia, J., concurring).
308. Id. (Scalia, J., concurring).
309. See id. at 694 (Scalia, J., concurring).
310. See id. at 698 (Stevens, J., dissenting).
311. Id. (Stevens, J., dissenting).
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"strict liability" for first amendment violations is then diluted by a footnote in
which Justice Stevens declared that "[t]he reasonableness of the public
employer's mistake would, of course, bear on whether that employer should
be liable for damages."J12

The Stevens analysis separates the threshold issue of a first amendment
violation from the secondary issue of a proper remedy for the constitutional
wrong.313 Justice Stevens would apparently leave a public employee who is
mistakenly terminated for protected speech without a remedy in damages
when the government employer's fact mistake was reasonable.314 However,
according to Justice Stevens, the plaintiff-employee would not be denied all
remedies for the first amendment violation.31S While a government employer
who made a reasonable fact mistake would avoid personal liability for money
damages to the wrongfully terminated public employee, the equitable remedy
of reinstatement to public employment would not be foreclosed by the
dissent.Jl6

D. Analysis

1. Summary ofthe Three Different Views

The difference between the plurality's holding in Waters and the Stevens
dissent is significant. According to the plurality, when the evidence shows
that the government employer made a reasonable, good-faith fact mistake
concerning what the employee said, no first amendment violation has
occurred, even though a judicial factfinder might later conclude that what the
employee actually said was fully protected by the First Amendment.317

Therefore, if there is no wrong, there is no remedy.Jl8 Conversely, according
to Justice Stevens, the judicial factfinder must first decide what the employee
actually said.319 If the factfinder determines that the actual speech was
protected, a first amendment violation has occurred.320 Consequently, the
employee would be entitled to some remedy, though the government
employer's reasonable fact mistake would apparently preclude personal
liability for money damages.321

312. ld. at 698 n.5 (Stevens, 1., dissenting) (citing Butz v. Economou, 438 U.S. 478, 507 (1978».
313. See id. (Stevens, 1., dissenting).
314. See id. at 695 (Stevens, 1., dissenting).
315. See id. (Stevens, J., dissenting).
316. See id. (Stevens, 1., dissenting)
317. See id. at 678 (O'Connor, J., plurality).
318. See id. (O'Connor, 1., plurality).
319. See id. at 698 (Stevens, 1., dissenting).
320. See id. (Stevens, 1., dissenting).
321. See id. (Stevens, J., dissenting).



HeinOnline -- 30 Tex. Tech L. Rev. 43 1999

1999] PUBLIC EMPLOYEES AND FREE SPEECH 43

Compare these two views with Justice Scalia's concurrence, which
concluded that no first amendment violation has occurred when the
government employer has made a good-faith fact mistake, whether reasonable
or not, so no remedy would be available because no constitutional violation
has occurred.J22 The result is that the different opinions in Waters advance
three views concerning employer liability when termination is based on a fact
mistake regarding what the employee said. The O'Connor plurality would
find a constitutional violation only when the employer was negligent;323.the
Scalia concurrence would find a constitutional violation only if the employer
has committed an intentional wrong;324 and the Stevens dissent would find a
constitutional violation based on strict liability, regardless of fault. 32S But no
view commands a majority.326

2. Unanswered Questions

As noted by Justice Scalia, the plurality failed to address additional
issues that could arise in future cases of fact mistakes regarding what the
public employee said.321 What if a neutral factfinder concludes that the
employer did make a reasonable, good-faith mistake regarding what the
employee said, but the court concludes, as a question of law and despite the
reasonable, good-faith mistake, that what the employer mistakenly thought
was said would be protected by the First Amendment? The employer's fact
mistake regarding what the employee said should provide a defense only when
the trial court also concludes, as a question of law, that the mistaken speech
would not be protected by the First Amendment. Indeed, the Waters plurality
held not only that the employer's fact mistake was reasonable, but also that
what the employer reasonably thought was said was not protected by the First

322. See id. at 692-93 (Scalia, J., concurring).
323. See id. at 677-78 (O'Connor, 1., plurality) (establishing that public employers have a duty to

use reasonable care in determining the content of an employee's speech, which a third party reports, before
disciplining the employee for the speech); see a/so id. at 688-89 (Scalia, J., concurring) (characterizing
the plurality opinion as establishing liability for "mere negligence").

324. See id. at 688-90 (Scalia, 1., concurring) (arguing that the plurality incorrectly changed the
standard of liability for public employers from "intentional wrong" to "mere negligence"); see a/so id. at
678 (O'Connor, J., plurality) (stating that Justice Scalia would find a first amendment violation only where
a public employer disciplines an employee in retaliation for protected speech).

325. See id. at 698 (Stevens, J., dissenting) ("A violation occurs when a public employee is fired
for uttering speech on a matter of public concern that is not unduly disruptive. . .. The violation does not
vanish merely because the firing was based upon a reasonable mistake about what the employee said.").

326. See id. at 663 (O'Connor, J., plurality). Chief Justice Rehnquist, Justice Souter, and Justice
Ginsburg joined the plurality opinion. See id. at 664 (O'Connor, plurality). Justice Souter also filed a
concurring opinion. See id. at 682 (Souter, J., concurring). Justices Scalia, Kennedy, and Thomas
concurred in the judgment. See id. at 686 (Scalia, 1., concurring). Justices Stevens and Blackmun
dissented. See id. at 694 (Stevens, J., dissenting).

327. See id. at 692-94 (Scalia, 1., concurring) (posing four questions left unanswered by the
plurality opinion, and stating that the plurality opinion "provides more questions than answers").
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Amendment.328 All government employers who terminate employees for
speech reasons know that the employee may sue and that a court may later
hold, as a question of law, that the speech was protected, contrary to the
employer's view that the speech was not protected. Hence, the employer's
reasonable, good-faith fact mistake regarding what the employee said should
be a complete defense only when a reviewing court also concludes, as a
question of law, that the First Amendment would not protect what the
employer mistakenly believed the employee said. The defense of reasonable
good-faith mistake is designed to protect the employer from liability to an
employee whose actual speech is protected, but not to protect an employer for
mistaken speech that would also be protected by the First Amendment.

Justice Scalia posed another question left unanswered by the Waters
plurality. What happens when the employer fails to use reasonable care to
determine what the employee said and, consequently, makes an unreasonable
fact mistake?329 In a case where the judicial factfinder decides that the
employer's mistake was unreasonable, the plurality's "mistake defense" is
obviously lost,33O but that finding should not alone determine who wins and
loses. When such a case is tried, and assuming the absence of pretextual
reasons for termination, the plaintiff-employee would assert, in effect, "I
actually said ABC, which is fully protected by the First Amendment and
relevant Supreme Court cases, and you, defendant, unreasonably concluded
that I said DEF." The defendant-employer would assert, in effect, "Even if we
unreasonably concluded that you said DEF, which is not protected, and you
actually said ABC, what you actually said is also not protected by the First
Amendment." If this scenario captures the substance of possible opposed
positions in a Waters "mistake defense" case, a finding that the employer's
mistake was unreasonable should not preclude a further determination that
what the plaintiff-employee actually said was not protected. When any public
employee-free speech case is litigated, the litigants take their chances on
adverse findings of fact and conclusions oflaw. The plaintiff initiating suit
knows that his or her actual speech may finally be held unprotected by the
First Amendment, exactly as the defendant knows that the employee's speech
may finally be held protected by the First Amendment,331 The defendant's loss
of the "mistake defense" through lack of "reasonable care" should not prevent

328. See id. at 679-80 (O'Connor, 1., plurality).
329. [d. at 693-94 (Scalia, J., concurring).
330. See id. at 677-78 (O'Connor, 1., plurality) (imposing the requirement that a public employer

must use reasonable care to discover the content of an employee's speech before the employee may be
disciplined for it); see also id. at 697-98 n.4 (Stevens, J., dissenting) (agreeing with the plurality that in
situations where the employer unreasonably believes that the speech involved was unprotected, the mistake
will not provide a defense).

331. See. e.g., Connick v. Myers, 461 U.S. 138, 154 (1983) (holding that the speech at issue was
not protected by the First Amendment); Pickering v. Board of Educ., 391 U.S. 563, 569 (1968) (holding
that the speech at issue was protected by the First Amendment).
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a final holding that what the plaintiffactually said was not protected, so long
as the defendant has preserved this alternative defense. After all, the "mistake
defense" recognized by the Waters plurality is an additional defense to the
ordinary and probably universal employer defense that the employee's actual
speech was not protected by the First Amendment.3J2 Loss of one defense
should not preclude victory on a second defense when issues resolved against
the defendant in the first defense are not decisive to the second defense.333

Although the Waters plurality observed that the "mistake defense" should
be addressed to resolve a conflict on the question "among the Circuits,"334
Waters lacks a majority opinion, so the case surely fails to provide decisive
guidance to lower courts. But Waters has been consistently cited by the
federal courts of appeals in case after case.m Frequent references to Waters
might suggest that the federal courts are grappling daily with cases presenting
the "mistake defense" and perplexing issues of "reasonable care" and "good
faith." However, the contrary is true. COlirts of appeals cite Waters, often
with Pickering and Connick, for general rules in public employee-free speech
cases, with which a majority in Waters surely agreed.336 Surprisingly, and
perhaps happily for lawyers and lower courts, no court of appeals case citing
Waters, to the time this article was written, has presented a question
concerning a government employer's fact mistake regarding what the
employee said. Does this mean that government employers seldom rely on
second-hand reports of what an employee said, or does it mean that
government employers seldom make mistakes?

V. FREE SPEECH VIOLATIONS: REMEDIES AND DEFENSES

When an intrepid public employee has overcome the substantive,
procedural, and evidentiary obstacles created by the Supreme Court's public
employee-free speech cases and has finally established an unconstitutional
termination for protected speech, will victory on the merits be rewarded by a
meaningful remedy for the first amendment violation? The answer to this

332. See id. at 680-81 (O'Connor, 1., plurality).
333. See FED. R. CIV. P. 8(e)(2); see also Jessen v. Aetna Life Ins. Co., 209 F.2d 453, 458 (7th Cir.

1954) (stating that multiple defenses are valid, and if anyone of them is sustained, it is fatal to plaintitrs
cause of action).

334. Waters, 511 U.S. at 668.
335. See, e.g., Heil v. Santoro, 147 F.3d 103, 108-09 (2d Cir. 1998) (citing Waters, 51 I U.S. at

673); Khuans v. School Dist. 110, 123 F.3d 1010, 1013-14 (7th Cir. 1997) (citing Waters, 511 U.S. at
675); Fogarty v. Boles, 121 F.3d 886, 889 (3d Cir. 1997) (citing Waters, 51 I U.S. 682); Latessa v. New
Jersey Racing Comm'n, 113 F.3d 1313, 1319 (3rd Cir. 1997)(citing Waters, 51 I U.S. at 673).

336. See Waters, 5II U.S. at 668 (citing Pickering, 391 U.S. at 568, and Connick, 461 U.S. at 142,
for the proposition that there is no dispute that speech by a public employee is protected only when it is
on a matter of public concern and the fact-intensive balancing test weighs in the public employee's favor);
see also cases cited supra note 335 (citing Pickering, Connick, and Waters for general rules in public
employee-free speech cases).
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question depends on whom the plaintiff has sued, in what capacity the
defendant or defendants have been sued, and the remedy sought.337 Although
an exhaustive review of remedies available for federal constitutional torts is
beyond the scope of this article, a brief discussion offederal remedies for first
amendment violations is appropriate because a public employee's victory on
the merits is hollow indeed when a meaningful remedy is denied.

Despite the significant public employee-free speech cases that the
Supreme Court decided in the three decades beginning with Pickering, the
Court has said almost nothing regarding appropriate remedies for a free
speech constitutional tort, so a discussion of federal remedies is necessarily
guided by the Court's views in cases addressing violations of other federal
constitutional rights. Because most, though not all, of the Court's
constitutional tort cases have involved suits against state or local government
employers, plaintiff-employees have usually invoked section 1983 as the
appropriate federal remedial statute.338 The following discussion of remedies
is thus focused on section 1983 cases alleging violations of federal
constitutional rights.

A. Proper Defendants

A plaintiff-employee claiming a free speech violation agaiQst a
government employer should ordinarily sue all individuals who appear
responsible for the alleged free speech violation resulting in termination.
Individual defendants, such as a county sheriff or a public school principal,
should be sued in both their individual (personal) and official capacities.339

The Court has never prohibited dual-capacity suits against individual
government actors under section 1983,340 and asserting dual-capacity liability
could be critical in preserving all remedies available under section 1983.
Although the Court has held that local governmental agencies like public
school and hospital districts, counties, and municipalities are "persons" subject
to liability under section 1983, states and state agencies are not "persons" for
purposes of section 1983.341 While section 1983 bars suits naming a state or
state agency as a defendant, it does not prohibit suits against state officials and

337. See, e.g., Allee v. Medrano, 416 U.S. 802, 821 (1974) (holding that an injunction was proper
when union workers were placed in fear of exercising their first amendment rights by state authorities).

338. See 42 U.S.C. § 1983 (1994).
339. See Benderv. Williamsport Area Sch. Dist., 475 U.S. 534, 537 (1986) (suing nine school board

members, the superintendent of the school district, and the principal of the high school "in their individual
and official capacities"); Kentucky v. Graham, 473 U.S. 159, 162 (1985) (suing a police commissioner
"individually and as commissioner of the Bureau of State Police").

340. See, e.g., cases cited supra note 339.
341. See Will v. Michigan Dep't ofState Police, 491 U.S. 58, 71 (1989).
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agents in both their individual (personal) and official capacities; these state
actors are clearly "persons" to whom section 1983 applies.342

B. Specific Remedies, Defenses, and Immunities

Section 1983 authorizes declaratory and injunctive relief and recovery
ofcompensatory and punitive damages for federal constitutional violations.343

But Supreme Court cases interpreting and applying section 1983 hold that
specific remedies are subject to important defenses and immunities.344

Whether these defenses and immunities are available depends generally on the
remedy sought and the status of each governmental defendant, but the
difference between a prospective injunctive remedy and the recovery of
money damages for the constitutional violation is most significant,345

The Supreme Court's major cases addressing remedies available under
section 1983 have focused on liability for money damages, not upon the
propriety of prospective injunctive relief.346 In suits against local government
entities and their officials and employees where plaintiffs are seeking money
damages for constitutional torts, the Court has held that section 1983 does not
impose "automatic" vicarious liability on government entities for the wrongs
of their officials and employees through the common law rule of respondeat
superior.347 To establish the local government entity's liability for money
damages, the violation of constitutional rights must result from execution of
the entity's "policy or custom, whether made by its lawmakers or by those
whose edicts or acts may fairly be said to represent official policy."348

When a successful plaintiff-employee has shown a wrongful termination
for free speech, reinstatement to the wrongfully terminated employment
should be routinely available as a remedy against any defendant held
responsible for the constitutional tort.349 However, when the successful
plaintiff seeks only money damages or damages in addition to injunctive
relief, the government entitY is not vicariously liable for the torts of its

342. See id. at 71 & n.1 O. But when a state official or agent is sued for money damages in his or
her official capacity, the claim is regarded as a suit against the state itself. See id. Consequently, relief
is barred by § 1983, though an official-capacity claim for injunctive relief is not regarded as an action
against the state. See id.

343. See 42 U.S.C. § 1983 (1994) (stating that the defendant ·shall be liable to the party injured in
an action at law, suit in equity, or other proper proceeding for redress·).

344. See Graham, 473 U.S. at 167 (citing Harlow v. Fitzgerald, 457 U.S. 800, 807-09 (1982);
Imbler v. Pachtman,424 U.S. 409, 424 (1976); Wood v. Strickland, 420 U.S. 308, 320-21 (1975); Pierson
v. Ray, 386 U.S. 547, 583 (1967».

345. See Graham, 473 U.S. at 159.
346. See Pennsylvania v. Union Gas Co., 491 U.S. 1,23 (1989), overruled on other grounds by

Seminole Tribe v. Florida, 517 U.S. 44 (1996); Davis v. Scherer, 468 U.S. 183, 185 (1984); Monell v. New
York City Dep't ofSoc. Servs., 436 U.S. 658, 690 (1978).

347. See Monell, 463 U.S. at 691.
348. Jd. at 694.
349. See Rankin v. McPherson, 483 U.S. 378, 390-92 (1987).
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officials and employees.3so If the plaintiffs case fails to establish the
government entity's primary liability for the wrong,3S1 money damages can
only be awarded against individual government officials and employees sued
in their individual (personal) capacities who are responsible for the
constitutional tort and who would otherwise be personally liable for the
judgment.3S2 Unfortunately for the successful plaintiff,' recovery of money
damages from individual defendants responsible for the first amendment
violation is subject to Supreme Court decisions recognizing the defenses of
absolute or qualified immunity from liability for money damages.3SJ While
the Court has occasionally held that certain state officials enjoy absolute
immunity from money damages,3S4 though not immunity from injunctive
remedies,355 most section 1983 cases present government defendants who
claim only a qualified immunity from personal liability for money damages
resulting from their constitutional tortS.3S6

C. Qualified Immunity

The two most important Supreme Court cases addressing the
circumstances under which gov~rnment actors may claim qualified immunity
from personal liability for money damages for their constitutional torts are
Harlow v. Fitzgerald,3S7 decided in 1982, and Anderson v. Creighton,3S8
decided in 1987. While both Harlow and Anderson discuss the qualified
immunity of federal officials, the holdings also apply to section 1983 suits
against state and local government actors who have committed constitutional
torts and who are potentially liable to the plaintiff for money damages.3S9

In Harlow, after reviewing earlier immunity cases, the Court held that
government officials performing discretionary functions were generally
immune from liability for money damages when their tortious conduct did
"not violate clearly established ... constitutional rights ofwhich a reasonable

350. See Monell, 436 U.S. at 692.
351. See. e.g., Owen v. City oflndependence, 445 U.S. 622, 650-52 (1980).
352. Cf Hafer v. Melo, 502 U.S. 21, 27-28 (1991) (arguing that Congress intended to provide a

remedy to parties suffering a constitutional tort from an official's abuse of position).
353. See id. at 25.
354. See, e.g., Stump v. Sparkman, 435 U.S. 349, 355-56 (1978) (recognizing absolute immunity

for a statejudge); Tenney v. Brandhove, 341 U.S. 367, 379 (1951) (recognizing absolute immunity for a
state legislator).

355. See Pulliam v. Allen, 466 U.S. 522, 528 (1984) (holding that state judges are subject to
injunctive remedy, despite absolute immunity from money damages).

356. See. e.g., Southard v. Texas Bd. of Criminal Justice, 114 F.3d 539, 541 (5th Cir. 1997);
Coleman v. Houston Indep. Sch. Dist., 113 F.3d 528, 531 (5th Cir. 1997); Warner v. Grand County, 57
F.3d 962, 963-64 (lOth Cir. 1995).

357. 457 U.S. 800 (1982).
358. 483 U.S. 635 (1987).
359. See Anderson, 483 U.S. at 640; Harlow, 457 U.S. at 818 n.30 (citing Butz v. Economou, 438

U.S. 478, 504 (1978».
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person would have known.,,360 What the reasonable defendant "would have
known" is determined at the time the tortious conduct occurred, and qualified
immunity is determined objectively by what a reasonable person should
know.361 The court held that a reasonably competent public official "should
know the law governing his conduct."362 If the Harlow test for qualified
immunity were the Court's last word on the subject, every government official
found to have violated the First Amendment by terminating a public employee
for protected speech would be liable for money damages.363 After all, the
Court's 1968 decision in Pickering "clearly established" that public employees
suffer a constitutional violation when wrongfully terminated for speech
protected by the First Amendment,364 and all "reasonably competent"
government officials "should know" ofPickering, even if they claim personal
ignorance of the case.36S

However, Harlow is not the Court's last word on the question. of
qualified immunity. The Court revisited and clarified the Harlow test for
qualified immunity in Anderson v. Creighton, where the Court addressed the
qualified immunity ofan FBI agent who conducted a warrantless search of the
plaintiff's home.366 Although Anderson concerned a fourth amendment
violation,367 its holding in substance is equally applicable to first amendment
claims governed by Pickering, Connick, and Rankin. The plaintiff in
Anderson asserted that the defendant-agent could not establish qualified
immunity because all FBI agents knew that warrantless searches without
exigent circumstances violate the Fourth Amendment.36K The Court, citing
Harlow, observed that qualified immunity is determined by the "objective
legal reasonableness" ofthe challenged action, "assessed in light of the legal
rules that were 'clearly established' at the time it was taken."369 However,
proper application of the Harlow standard depends on the "level of generality
at which the relevant 'legal rule' is to be identified."370 If the defense of
qualified immunity were rejected simply because the Fourth Amendment
generally prohibits warrantless searches without exigent circumstances, the
rule of qualified immunity would be transformed into a "rule of virtually
unqualified liability" by plaintiffs who claim violation of "extremely abstract

360. Harlow, 457 U.S. at 818.
361. See id. at 818-19.
362. Id.
363. See id. at 818; see also Davis v. Scherer, 468 U.S. 183, 197 (1984) (explaining that a plaintiff

may defeat the defendant's claim ofqualified immunity only by showing that his or her rights were clearly
established at the time of the incident).

364. See Pickering v. Board of Educ., 391 U.S. 563, 574 (1968).
365. Harlow v. Fitzgerald, 457 U.S. 800, 819 (1982).
366. 483 U.S. 635, 646 (1987).
367. See id. at 640-41.
368. See id. at 644.
369. Id. at 639.
370. Id.
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rights."37. Hence; the lower court erred by failing to consider the defendant's
argument that it was not "clearly established" that the specific circumstances
confronting the agent when he acted "did not constitute probable cause and
exigent circumstances. ,,372 The abstract and general rule that warrantless
searches without exigent circumstances violate the Fourth Amendment cannot
be conclusive on whether the agent's search in this case was "objectively
legally unreasonable."373 The defendant is entitled to qualified immunity for
a constitutional violation unless the right is "sufficiently clear that a
reasonable official would understand that what he is doing -violates that
right."374 In conclusion, the Court in Anderson noted its own difficulties in
determining whether specific searches violate the Fourth Amendment and
concluded that lesser officials whose judgments are "objectively legally
reasonable," albeit mistaken, should not be held liable in money damages for
their constitutional torts.375

To resolve public employee claims ofwrongful termination for protected
speech, lower courts must conduct the fact-intensive balancing process
dictated by the Supreme Court's relevant decisions.376 No case is identical to
another, and each case requires the court to resolve questions of law and fact.
When the Supreme Court itself divides five-to-four on whether the
employee's speech pertains to a matter of public concern, or whether speech
threatens a sufficient disruption of agency operations to justify termination,
as it did in both ConnicJc377 and Rankin,378 and when the courts of appeals
reach different results on strikingly similar facts, it is scarcely surprising that
the defense of qualified immunity presents difficult questions for lower
courts.379 These courts are required to decide (I) whether the defendant
violated "clearly established" constitutional rights of which a "reasonable
person would have known"; or (2) whether the defendant's tort was
"objectively legally reasonable"; or (3) whether the right is "sufficiently clear
that a reasonable official would understand that what he is doing violates that
right."380 When violation of constitutional rights depends on a fact-dependent

371. ld.
372. ld. at 640-41.
373. ld. at 641.
374. ld. at 640.
375. ld. at 644.
376. See Pickering v. Board of Educ., 391 U.S. 563, 568 (1968) (explaining that the state must

balance the individual's right of protected speech with the state's interest in maintaining efficiency); see
a/so supra notes 226-31 and accompanying text (listing the factors that the Court has added to the
Pickering balancing test throughout the years).

377. See Connick v. Myers, 461 U.S. 138 (1983) (5-4 decision).
378. See Rankin v. McPherson, 483 U.S. 378 (1987) (5-4 decision).
379. See Waters v. Churchill, 511 U.S. 661, 692 (1994) (Scalia, J., concurring) (comparing

O'Connor v. Steeves, 994 F.2d 905 (1st Cir.), cert. denied, 510 U.S. 1024 (1993), with Gillum v. City of
Kerrville, 3 F.3d 117 (5th Cir. 1993), cert. denied, 510 U.S. 1072 (1994».

380. Anderson, 483 U.S. at 640.



HeinOnline -- 30 Tex. Tech L. Rev. 51 1999

1999] PUBLIC EMPLOYEES AND FREE SPEECH 51

balancing of competing interests, as the Court's public employee-free speech
cases do, courts of appeals have held that the facts of the case should closely
match the facts of existing case law before the defendant is subjected to
personal liability for money damages.J81 The Seventh Circuit declared that
"qualified immunity typically casts a wide net to protect [defendants] ...
whenever balancing is required,"382 and other Circuits agree,383 though
immunity is rejected when the facts do show violation of a "clearly
established" constitutional right.384 Because the Court has not yet addressed
the merits ofa claim for qualified immunity in a public employee-free speech
case, ajudicial consensus regarding the defense is unlikely until the Supreme
Court provides further guidance.

VI. CONCLUSION

In thirty years, only three Supreme Court cases have actually decided
whether a public employee's termination for speech violated the First
Amendment.385 The unanimity ofviews reflected in the Court's first modem
case, Pickering, vanished in the two later cases, Connick and Rankin, which
were both decided five-to-four on the merits.386 Why the Court has declined
to review additional public employee-free speech cases is unknown. But
given the sharp divisions in Connick and Rankin, perhaps the Justices,
individually or collectively, have decided that there is nothing more to be said
on public employee-free speech cases, or at least nothing to be added that
would simplify resolution of these cases in the lower courts. Even when the
Court recently reviewed a discrete collateral issue touching a public
employee's free speech rights-the effect of the employer's fact mistake
regarding what the employee actually said-no view commanded a majority
in the Court.387 The Court's five-to-four division in both Connick and Rankin
reveals that reasonable minds will differ on "proper" resolution of these cases,
so perhaps the Court is now content to leave resolution of these cases to the

381. See, e.g., Pro v. Donatucci, 81 F.3d 1283, 1289 (3d Cir. 1996); Frazier v. Bailey, 957 F.2d 920,
928-29 (1st Cir. 1992); Benson v. Allphin, 786 F.2d 268, 276 (7th Cir. 1986), cerl. denied, 479 U.S. 848
(1986).

382. Benson, 786 F.2d at 276.
383. See, e.g., Williams v. Alabama State Univ., 102 F.3d 1179, 1182 (11th Cir. 1997); Frazier,

957 F.2d at 928-31.
384. See, e.g., Cromerv. Brown, 88 F.3d 1315, 1331 (4th Cir. 1996); Pro, 81 F.3d at 1292; Lambert

v. Richard, 59 F.3d 1'34, 137 (9th Cir.), cerl. denied sub nom. City ofSanta Ana v. Lambert, 516 U.S. 1028
(1995).

385. See Rankin v. McPherson, 483 U.S. 378 (1987); Connick v. Myers, 461 U.S. 138 (1983);
Pickering v. Board ofEduc., 391 U.S. 563 (1968).

386. See Rankin, 483 U.S. 378 (5-4 decision); Connick, 461 U.S. 138 (5-4 decision).
387. See Waters v. Churchill, 511 U.S. 661 (1994).
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"reasonable minds" oflower court judges, which struggle to follow the Court's
guidance, "fuzzy though it may be."388

Despite the Court's division on the merits in both Connick and Rankin,
it has provided the judicial methodology for deciding these cases through a
balancing ofcompeting employee and employer interests.389 It has identified
the relevant factors for deciding whether the speech is protected because it
pertains to matters of public concem.390 And it has identified the relevant
factors in balancing the public employee's interest in protected speech against
the competing interests of the government employer in the efficient
performance of public functions. 391 Unless the Court is prepared to formulate
an absolute rule that all public-employee speech is always protected by the
First Amendment or that none is ever protected by the First Amendment, the
CoiJrt probably realizes that whether "proper" judicial balancing of relevant
factors on the facts of specific cases has occurred in the lower appellate courts
is a question that it can seldom answer decisively. When the outcome of the
Court's own balancing of relevant factors has twice been determined by a
single vote, the Court may, at least for the present, prefer to say nothing
further at all concerning public employees terminated for reason of their
speech.

388. Wales v. Board of Educ., 120 F.3d 82, 85 (7th Cir. 1997) ("As an inferior tribunal, our part
is to apply the Supreme Court's approach, fuzzy though it may be.").

389. See Rankin, 483 U.S. at 388; Connick, 461 U.S. at 140.
390. See Rankin, 483 U.S. at 388; Connick, 461 U.S. at 147-48.
391. See Rankin, 483 U.S. at 388; Connick, 461 U.S. at 147-48.


