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I. INTRODUCTION

[Vo1. 27: 1441

In 1995, the 74th Texas Legislature enacted a variety of tort reform
measures I to address such matters as punitive damages? proportionate
liability ,3 venue,4 medical liability,5 frivolous lawsuits,6 commercial
property owners' liability,7 and the Deceptive Trade Practices Act
(DTPA).8 A combination of factors, including the election of a Republican
Governor, a more conservative Texas Senate, and a more conservative
approach to government nationwide, all contributed to an atmosphere that
was conducive to the consideration of tort reform legislation during the
1995 session. The last substantial effort to reform the DTPA met with
limited success in 1989.9 At that time, tort reform proponents attempted
to enact a far more sweeping bill, but only limited reform resulted. 1O The
political mood had shifted by 1995, however, and the 74th Legislature
enacted an array of DTPA reforms. This Article will analyze the provi
sions of House Bill 668,11 which was the vehicle by which the 74th

I. Subsequent to the legislative session, two commentators observed the following concerning
those involved in the tort reform debate:

The proponents of the tort reform movement held the belief that these [various former tort]
laws favored plaintiffs to such a degree that the defendants in such lawsuits were denied a
"level playing field." The opponents of tort reform, who unifonnly insisted on putting the
phrase ton reform in quotes, were of the opinion that the playing field not only was level,
but that changes in the makeup of the Supreme Court in recent years had tilted the field very
much in favor of defendants.

DAVID F. BRAGG & MICHAEL CURRY, DTPA FORMS & PRACflCE GUIDE, 1995 SPECIAL LEGISLATIVE
SUPP. at i (Mr. Bragg and Mr. Curry generally represent consumers).

2. Act of April 11, 1995, 74th Leg., R.S., ch. 19, 1995 Tex. Gen. Laws 108 (to be codified
as an amendment to TEX. CIv. PRAC. & REM. CODE ANN. ch. 41).

3. Act of May 8, 1995, 74th Leg., R.S., ch. 136, § I, 1995 Tex. Gen. Laws 971,971-75 (to
be codified as an amendment to TEx. CIV. PRAC & REM. CODE ANN. ch. 33).

4. Act of May 8, 1995, 74th Leg., R.S., ch. 138, 1995 Tex. Gen. Laws 978, 979 (to be
codified as an amendment to TEX. CIV. PRAC. & REM. CODE ANN. § 15.002).

5. Act of May 5, 1995, 74th Leg., R.S., ch. 140, 1995 Tex. Gen. Laws 985 (to be codified
as an amendment to TEX. REV. CIV. STAT. ANN. art. 4590i).

6. Act of May 8, 1995, 74th Leg., R.S., ch. 137, 1995 Tex. Gen. Laws 977 (to be codified
at TEX. CIV. PRAC. & REM. CODE ANN. ch. 10).

7. Act of May 8, 1995, 74th Leg., R.S., ch. 136, § 2, 1995 Tex. Gen. Laws 971, 976 (to be
codified at TEX. CIV. PRAC. & REM. CODE ANN. ch. 95).

8. Act of May 19,1995, 74th Leg., R.S., ch. 414,1995 Tex. Gen. Laws 2988 (to be codified
as an amendment to TEX. Bus. & COM. CODE ANN. §§ 17.41-.63).

9. See John T. Montford et aI., 1989 Texas DTPA Reform: Closing the DTPA Loophole in the
1987 Ton Reform Lows and the Ongoing Questfor Fairer DTPA Lows, 21 ST. MARY'S L.J. 525 (1990)
(discussing in detail the 1989 legislative reform of the DTPA).

10. See id. at 554-56 (observing that much greater "DTPA reform was sought than was
secured" during the 1989 legislative session). Interestingly, many of the failed efforts at reform in 1989
were similar to provisions the 74th Legislature considered in 1995. See id. at 554-55 n.134 (listing
failed reforms relating to such matters as limits on the liability of professionals, a narrowing of the
definition of "consumer," limits on the recovery of mental anguish except for "knowing" violations,
and other revisions).

II. Act of May 19, 1995, 74th Leg., R.S., ch. 414, 1995 Tex. Gen. Laws 2988 (to be codified
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Legislature adopted sweeping amendments to the DTPA and a variety of
revisions to the Texas Insurance Code.

The bill sponsors' objective in reforming the Texas DTPA12 was to
reestablish the original intent of the law to protect genuine consumers who
encounter unscrupulous parties that are either more sophisticated or in a
better bargaining position. Prior to the 1995 legislation, the DTPA had
been expanded beyond this original intent. 13 Among House Bill 668's
reforms are provisions intended to (1) limit business-versus-business
litigation and claims against professionals relating to their advice, (2)
exclude from the DTPA the ambit of personal injury litigation, and (3)
encourage mediation and reasonable settlement offers to avoid costly
litigation and frivolous lawsuits. 14 At the same time, the reform bill
includes strict sanctions that can be employed against businesses which
knowingly or intentionally harm consumers, and the bill has retained the
DTPA's directive that its provisions be liberally construed. 15

This Article will explore the various provisions of House Bill 668 and
discuss the Bill's revisions to the DTPA and Insurance Code. In particular,
the Article will examine amendments to the DTPA's waiver provisions,
certain exclusions from coverage under the Act, new causes of action under
the DTPA, a rewrite of the DTPA's damages provisions, certain procedural
revisions, and a variety of amendments to the Insurance Code.

as an amendment to TEX. Bus. & COM. CODE ANN. §§ 17.41-.63).
12. Deceptive Trade Practices-Consumer Protection Act. 63d Leg., R.S., ch. 143, 1973 Tex.

Gen. Laws 322, amended by Act of May 19, 1995, 74th Leg., R.S., ch. 414, 1995 Tex. Gen. Laws
2988 (current version at TEX. Bus. & COM. CODE ANN. §§ 17.41-.63 (Vernon 1987 & Supp. 1996)).
In addition to the 1995 changes, the Texas Legislature has frequently amended the DTPA since its
original enactment in 1973. For simplicity, however, those amending acts have been omitted from the
above citation.

13. At the time of the bill signing, Governor "Bush and lawmakers who sponsored the bill said
that the 20-year-old DTPA-the state's main consumer protection law-had been expanded beyond it
original intent and used to increase litigation and frivolous suits." Bush Signs Ton Reform Bill, UPI,
June 8, 1995, available in LEXIS, News Library, CURNWS File: see also Nancy Friedman Atlas et
aI., DTPA in the Courts: Two Empirical Studies and a Proposalfor Change, 21 ST. MARY'S L.J. 609,
611-16 (1990) (discussing the historical expansion of the DTPA from an initially narrow focus to a
broad, general alteration of contract and tort litigation).

14. See Bush Signs Ton Reform Bill, supra note 13 (highlighting DTPA reforms).
15. TEX. Bus. & COM. CODE ANN. § 17.44 (Vernon 1987). As one of the bill sponsors

testified in committee,
Consumers need to be given a club that they can use when they're in a situation where
they've been taken advantage of, especially by a large corporation that has the ability to
litigate them to death. I believe that with the changes we propose in this measure, we
preserve that consumer's right to be made whole, and to give him a tool to fight someone
who has larger resources than he or she does. But at the same time, we have brought the
scales of justice back closer to level, where I believe they've been tilted far to one side.

Hearings on Tex. S.B. 26 Before the Senate Comm. on Economic Development, 74th Leg., R.S., (Feb.
16, 1995) (from Tape 1) (comments by Senator Bivins) (tape available from Senate Staff Services
Office) ..
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II . WAIVER OF DTPA PROVISIONS

[Vol. 27: 1441

House Bill 668 amends Section 17.42 of the DTPA16 to alter the
methods by which a consumer may waive provisions of the DTPA. House
Bill 668 has revised Section 17.42 to provide the following:

(a) Any waiver by a consumer of the provisions of this subchapter
is contrary to public policy and is unenforceable and void; provided.
however. that a waiver is valid and enforceable if:

(l) the waiver is in writing and is signed by the consumer;
(2) [a defeadant ia an aetioa or elaifR I:lader tllis sl:leellaJl

ter flleads and flro'les: fB] the consumer is not in a signifi
cantly disparate bargaining position; and

(3) [~] the consumer is represented by legal counsel in
seeking or acquiring the goods or services[. otller tllan tlle
fll:lrellase or lease of a fafRily resideaee oeel:lflied or to ee
oeel:lflied as tlle eoasl:lfRer's resideaee, ey a fll:lrellase or a lease
for a eoasideratioa flaid or to ee flaid tllat e*eeeds $500.000;
ana

(3) tlle eoaSl:lfRer waives all or flart of tllis sl:leellatJter.
otller tllan Seetioa 17.555. ey an e*flress flrO\'isioa ia a writtea
eoatraet sigaed ey eotll tlle eoaSl:lfRer and tlle eoaSl:lfRer's legal
eOl:lasel; and flrO\'ided. 1I0·....ever, tllat a el:lsiaess eoaSl:lfRer witll
assets of $5 fRiliioa or fRore aeeordiag to tlle fRost reeeat
finaneial statefReat of tlle el:lsiness eoaSl:lfRer flreflared ia
aeeordanee witll geaerall)' aeeeflted aeeol:latiag flriaeiflles tllat
lias knowledge and e*flerieaee ia fiaaReial aRd el:lsiaess fRatters
tllat enaBle it to e'lall:late tlle fRerits and risl(s of a transaetioa
and tllat is ROt ia a signifieantly disflarate eargaiaiag flositioa
fRay ey writtea eoatraet wai';e tlle flfO,yjsions of tllis sl:leellatJ
ter, otller tllan Seetioa 17 .555].
(b) A waiver under Subsection (a) is not effective .ifthe consumer's

legal counsel was directly or indirectly identified, suggested, or selected
by a defendant or an agent of the defendant [TlIe e*istenee or aBseaee of
a disflarate eargaiaiag flositioa fRa)' ROt ee estaBlislled as a fRatter of Ia-......
solei)' ey evideaee of tlle eoasl:lfRer's finaneial flositioa relati';e to otller
flarties to tlle eoatraet or e)' fRatters eoataiaed ia a writtea eoatraet
relating to tlle relative eargaiaiag flositioa of tlle flarties].

(c) A' waiver under this section must be:
(l) conspicuous and in bold-face type ofat least 10 points

in size;

16. TEX. Bus. & COM. CODE ANN. § 17.42 (Vernon Supp. 1995). Senator Bivins also stressed
that the reform bill should cure prior abuses but still leave the DTPA as one of the best consumer
protection statutes in the country. Debate on Tex. H.B. 668 on the Floor of the Senate, 74th Leg., R.S.
(May 17, 1995) (from Tape 2) (tape available from Senate Staff Services Office).
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(2) identified by the heading "Waiver of Consumer
Rights, " or words of similar meaning; and

(3) in substantially the following form:
"I waive my rights under the Deceptive Trade Practices-Consumer

Protection Act, Section 17.41 et seq., Business & Commerce Code, a law
that gives consumers special rights and protections. After consultation
with an attorney of my own selection, 1 voluntarily consent to this
waiver. "

(d) The waiver required by Subsection (c) may be modified to waive
only specified rights under this subchapter.

(e) The fact that a consumer has signed a waiver under this section
is not a defense to an action brought by the attorney general under
Section 17.47. 17

Originally, the DTPA prohibited all waivers of its provisions. 18

Moreover, the courts traditionally upheld the enforceability of this non
waiver provision. 19 Over time, however, the legislature created several
narrowexceptions. 20 Prior to the enactment of House Bill 668, a consum-

.er could waive DTPA protections only if the consumer was not in a signifi
cantly disparate bargaining position, and either (1) the consumer had legal
counsel, the transaction involved payments in excess of $500,000, the
transaction did not involve the purchase or lease of the consumer's
residence, and the consumer and counsel signed a written waiver; or (2) the
consumer was a business consumer with assets exceeding $5 million, the
consumer had sufficient knowledge and experience in business and financial
matters to assess the merits and risks of the transaction, and the waiver was
in writing. 21

Aside from these narrow statutory waivers, parties have also been able
to waive certain claims arising outside of the DTPA that the DTPA,

17. Act of May 19, 1995, 74th Leg., R.S., ch. 414, § I, 1995 Tex. Gen. Laws 2988, 2988-89
(to be codified as an amendment to TEX. Bus. & COM. CODE § 17.42). The italicized portion of the
quoted text of DTPA § 17.42 is the part added by the 1995 DTPA revisions bill. The text that has been
stricken through and placed in brackets represents the language that the new legislation has deleted. We
have adopted a similar format for quotations from the new legislation appearing throughout this Article.

18. RICHARD M. ALDERMAN, ALDERMAN'S TEXAS CONSUMER & COMMERCIAL LAWS
ANNOTATED 213 (1994).

19. See, e.g., Weitzel v. Barnes, 691 S.W.2d 598 (Tex. 1985) (holding that an "as is"
provision did not waive the DTPA).

20. ALDERMAN, supra note 18, at 213.
21. Deceptive Trade Practices-Consumer Protection Act-Business Consumers-Waiver or

Exclusion, 68th Leg., R.S., ch. 883, § I, 1983 Tex. Gen. Laws 4943,4943, amended by Act of May
29,1989, 71stLeg., R.S., ch. 380, § I, 1989 Tex. Gen. Laws 1490,1490-91, Act of May 19, 1995,
74th Leg., R.S., ch. 414, § I, 1995 Tex. Gen. Laws 2988,2988-89 (current version at TEX. Bus. &
COM. CODE ANN. § 17.42(a) (Vernon Supp. 1996». The defendant had the burden of proving such
a waiver. [d. Professor Alderman has commented that "[a]s a practical matter, few attorneys [we]re
willing to waive their clients' rights under the DTPA." ALDERMAN, supra note 18, at 213.
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nevertheless, has made actionable. Section 17.50(a) of the OTPA allows
a party to bring an action under the OTPA for breach of warranty. 22

Because the OTPA, itself, does not create any warranties, the Texas
Supreme Court has determined that any limitation or waiver of warranty
claims is dependent on warranty law-outside the scope of OTPA Section
17.42.23 In addition, in 1995 the Texas Supreme Court narrowed the
reach of the anti-waiver provisions of Section 17.42 by holding that a party
can waive OTPA protections through the use of an "as is" provision in a
written contract where the parties are of relatively equal bargaining
positions, the "as is" clause is "an important part of the basis of the
bargain," and is "not an incidental or 'boiler-plate' provision .... "24

The court reasoned that the "as is" provision in Prudential did not violate
the anti-waiver requirements of Section 17.42 because it was "not a waiver
of OTPA rights; ... [but was] a statement that no basis exist[ed] for the
assertion of such rights."25 In a critical concurring opinion, Justice
Cornyn suggested that the majority had rewritten the anti-waiver provision
of the OTPA. 26

Whether the court's opinion in Prudential has served to amend the
OTPA is now, perhaps, of more limited significance given House Bill 668's
substantial revisions to Section 17.42. Initially, the amendments to Section
17.42 included in House Bill 668 retain the essential theme that waivers of
OTPA provisions are contrary to public policy, unenforceable, and void.
In addition, however, the Act has eliminated the old exceptions and
replaced them with one, very straight-forward exception. 27 Under the
revised law, a waiver is enforceable if (1) it is in writing and signed by the
consumer, (2) the consumer is not in a significantly disparate bargaining
position, (3) the consumer has independent legal counsel, and (4) the waiver
is conspicuous, in bold type, and identified by a heading such as "Waiver

22. TEX. Bus. & COM. CODE ANN. § 17.50(a)(2) (Vernon 1987).
23. See Southwestern Bell Tel. Co. v. FDP Corp., 811 S.W.2d 572, 576-77 (Tex. 1991)

(detennining that if parties have waived a VCC warranty under VCC provisions, then the warranty is
no longer actionable under the DTPA).

24. Prudential Ins. Co. v. Jefferson Assoc., 896 S.W.2d 156, 162 (Tex. 1995). The court
distinguished a situation like that in Weitzel v. Barnes, 691 S.W.2d 598,601 (Tex. 1985), where the
defendant induced the consumer to enter into an "as is" agreement through a fraudulent representation
or concealment of important infonnation. Prudential, 896 S.W.2d at 162 (citing Weitzel, 691 S.W.2d
at 601). For an extended discussion of Prudential, see Julie Capps, Note, Caveat Emptor! "As Is"
Purchaser of a Building Containing Asbestos Cannot Recover Under the DTPA Without Fraudulent
Inducement Despite the Presence of Environmental and Health Hazards, 27 TEX. TECH L. REV. 263
(1996).

25. Prudential, 896 S.W.2d at 163-64.
26. Id. at 166 (Cornyn, J., concurring). The majority did not deny Justice Cornyn's assertion,

but merely responded, "Our decision does no violence to the DTPA." Id. at 164.
27. Another portion of the revisions completely excludes mosttransactions that exceed $500,000

from the scope of the DTPA. See infra notes 52-53 and accompanying text.
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of Consumer Rights. "28 The Act also prescribes language for the waiver
that parties must follow in substantially that form. 29

The new waiver provisions restore a degree of common sense to the
DTPA. Parties of similar bargaining position with independent counsel can
now knowingly waive DTPA protections. It will become an issue that is
part of the bargaining process between sophisticated parties. The revisions
also include a balance to protect consumers with less knowledge or
sophistication. Consumers without independent counselor in a significantly
disparate bargaining position will not be subjected to enforceable boilerplate
waiver provisions. For practical purposes, the new waiver provisions are
comparable to aspects of Section 171.001 of the Texas General Arbitration
Act,30 which preclude persons from being bound by written arbitration
agreements in certain situations absent a writing signed by both the parties
and their counsel. 31 Like the requirements of the arbitration statutes, the
new waiver language in the DTPA should not be a trap for the unwary,
particularly given the exacting criteria set forth in the revised section.

III. NEW EXCLUSIONS

House Bill 668 has substantially narrowed the range of cases in which
DTPA claims will be allowed. Except for certain situations, the Act has
now removed the application of the DTPA to claims for personal injury or
death. The new law has also clarified and extended existing case law to
exempt most professional services from the scope of the DTPA. Finally,
the reform law has eliminated many high-dollar transactions from the reach
of the DTPA. These changes were part of lawmakers' efforts to maintain
the DTPA as a viable source of relief for consumers who encounter and are
harmed by unscrupulous business practices, but to remove from the scope
of the Act personal injury law, professional malpractice, and litigation
between big businesses.

28. Act of May 19. 1995, 74th Leg., R.S., ch. 414, § I. 1995 Tex. Gen. Laws 2988-89 (10 b~

codified as an amendment to TEX. Bus. & COM. CODE ANN. § 17.42).
29. [d. (adding § 17.42(c)(3), which prescribes the following: "/ll'ai\'e m.\" rights ullda the

Deceptive Trade Practices-Consumer Protection Act, Section 17.41 et seq., Business & CommaCl! e,Ide.
a law that gives consumers special rights and protections. After consultation \\'ith an attorne.\" ofm.\" ""'Il
selection, [voluntarily consent to this waiver. "). The amendments have also eliminat~d foml~r languag~

that required a defendant to plead and prove the existence of a waiver. Id. Accordingly. althl1ugh
situations involving the use of "as is" clauses by sophisticated parties such as in Prlldemial may still
arise, it is more likely that those parties would generally opt to include the n~w DTPA wai\"~r languag~.

30. TEX. CIV. PRAC. & REM. CODE ANN. § 171.001 (V~mon Supp.19961.
31. [d. §§ 17I.ool(b)-(c) (providing the ability to invalidate writt~n agr~~m~ms III arbi[r.ll~

certain disputes involving either contracts for less than $50.000 or personal injury claims unkss (h~

agreement to arbitrate is in writing and signed by the parties and legal couns~l\.
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A. Recovery for Personal Injury or Death

[Vol. 27: 1441

One of the most substantial changes included in House Bill 668 relates
to the virtual elimination of claims for personal injury and death under the
OTPA. As revised, Section 17.49 of the OTPA now includes the following
new provision:

(e) Except as specifically provided by Subsections (b) and (h),
Section 17.50, nothing in this subchapter shall apply to a cause ofaction
for bodily injury or death or for the infliction of mental anguish. 32

This provision represents a sweeping measure to remove most personal
injury claims from the purview of the OTPA. The 74th Legislature opted
to exclude claims for bodily injury and death as part of the effort to restore
the OTPA to be chiefly a means of relief for individual or small business
consumers who have been taken advantage of by unscrupulous individuals
or businesses. The DTPA had become an avenue for far too many lawsuits
relating to a variety of claims outside of the consumer-business relationship,
including personal injury litigation. 33

Although House Bill 668 has now excluded most claims for bodily
injury and death from the scope of OTPA litigation, the revised law does
not eliminate personal injury claims entirely from the purview of the
OTPA. Indeed, the revised Act includes a specific exception for OTPA
claims made actionable by some other law. Accordingly, if another statute
authorizes an injured party to pursue a OTPA claim, that claimant can seek
recovery of actual damages, which can include bodily injury or death
claims. 34 In addition, a consumer can still recover damages for mental

32. Act of May 19. 1995, 74th Leg .. R.S., ch. 414, § 4, 1995 Tex. Gen. Laws 2988,2991 (to
be codified at TEX. Bus. & COM. CODE § 17.49).

33. See SENATE COMM. ON ECONOMIC DEV., BILL ANALYSIS, Tex. H.B. 668, 74th Leg., R.S.
(1995) (stating that "the DTPA has become an avenue for numerous lawsuits, making the application
of the DTPA inconsistent with the original intent").

34. House Bill 668 has added a new subsection to section 17.50 of the DTPA, which provides
the following:

(h) Notwithstanding any other provision ofthis subchapter, if a claimant is granted the
right to bring a cause of action under this subchapter by another law, the claimant is not
limited to recovery ofeconomic damages only, but may recover any actual damages incurred
by the claimant, without regard to whether the conduct of the defendant was committed
intentionally. For the purpose of the recovery ofdamages for a cause ofaction described by
this subsection only, a reference in this subchapter to economic damages means actual
damages. In applying Subsection (b)(l) to an award of damages under this subsection, the
trier offact is authorized to award a total ofnot more than three times actual damages, in
accordance with that subsection.

Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 5,1995 Tex. Gen. Laws 2988,2993 (to be codified
at TEX. Bus. & COM. CODE ANN. § 17.50(h». There is a wide array of these so-called "tie-in"
statutes. For a useful description of these statutes, see Ed Walton, DTPA "Tie-In" Statutes: A Practical
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anguish under the amended DTPA if the defendant's conduct was commit
ted either knowingly or intentionally.35

Joe Longley, who was one of the chief negotiators for the Texas Trial
Lawyers Association during passage of the DTPA amendments, has been
extremely critical of the decision to eliminate most personal injury and
death claims. After the House of Representatives passed its version of the
DTPA bill in early May 1995, Mr. Longley stated, "They took personal
injury and death completely out of the DTPA, which I think is a traves
ty.' '36 On the other hand, if a consumer product has caused personal
injury, the injured victim can still seek relief through other traditional forms
of action such as negligence, strict products liability, and warranty (if not
otherwise disclaimed). 37

B. Professional Services

As amended by House Bill 668, the DTPA now specifically excludes
professional servic~s from the scope of the Act. The amendments add the
following new subsections to Section 17.49 of the DTPA:

Guide, in STATE BAR OF TEXAS PROF. DEV. PROGRAM, ADVANCED DTPA/INSURANCE CONSUMER
LAW COURSE (1994). One of the more significant :'tie-in" statutes is TEX. INS. CODE ANN. art. 21.21,
§ 16 (Vernon Supp. 1996), which allows a consumer to bring an action for unfair insurance practices,
including violations of the DTPA's laundry list of deceptive practices, and recover up to three times
actual damages. See infra notes 135-67 and accompanying text.

35. Act of June 8, 1995, 74th Leg., R.S., ch. 414, § 5, 1995 Tex. Gen. Laws 2988,2992 (to
be codified as an amendment to TEX. Bus. & COM. CODE ANN. § 17.50(b». For a further discussion
of mental anguish damages, see infra notes 64-66 and accompanying text.

36. Walt Borges, Tort Reform Becomes a Package Deal; Bills Sent to Senate as Consumer
Lawyers Rue DTPA Lasses, TEXAS LAWYER, May 8, 1995, at 11.

37. In addition, an injured consumer can seek recovery for economic damages under the revised
DTPA provided that the economic losses have been caused by the consumer's detrimental reliance on
proscribed false, misleading, or deceptive acts or practices (or breaches of warranties or unconscionable
actions). See infra notes 61-63 and accompanying text (discussing economic damages). Thus, in theory
it is possible for an individual who has sustained personal injuries to be able to maintain a traditional
tort suit to recover for those personal injuries, and also pursue causes of action under the DTPA for
economic losses, if any, arising from the same incident. Two commentators have suggested that
plaintiffs not overlook the DTPA "as a way of adding recovery for attorneys' fees" in personal injury
cases with respect to the inclusion of medical bills and lost wages as forms of economic damages. Mark
Perlmutter & Brooks Schuelke, Consumers Now Face Higher Hurdles: But Good Planning by Plaintiff's
Counsel Can Take Back Some ofWhatthe Legislature Took Away, TEXAS LAWYER, Aug. 14, 1995, at
30. This assertion goes beyond the bill sponsors' intent. By eliminating, in general, the ability to
recover for personal injuries under the DTPA, it was not the bill drafters' intent to allow traditional
components of a personal injury claim to be reclassified as economic losses. Instead, the drafters
intended to limit recoveries under the DTPA to traditional forms of economic losses. Cf Mid Continent
Aircraft Corp. v. Curry County Spraying Serv., Inc., 572 S.W.2d 308, 312-13 (Tex. 1978) (holding
that damage to a defective product itself in a products liability case that lacked any personal injuries
constituted only economic loss).
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(c) Nothing in this subchapter shall apply to a claim for damages
based on the rendering ofa professionalservice, the essence of which is
the providing ofadvice, judgment, opinion, or similarprofessional skill.
This exemption does not apply to:

(1) an express misrepresentation of a material fact that
cannot be characterized as advice, judgment, or opinion;

(2) afailure to disclose information in violation ofSection
17.46(b) (23);

(3) an unconscionable action or course of action that
cannot be characterized as advice, judgment, or opinion; or

(4) breach ofan express warranty that cannot be charac
terized as advice, judgment, or opinion.
(d) Subsection (c) applies to a cause of action brought against the'

person who provided the professional service and a cause of action
brought against any entity that could be found to be vicariously liable for
the person's conduct. 38

Prior to the enactment of House Bill 668, it was unclear to what extent
the DTPA applied to professional services. The DTPA has traditionally
extended to a variety of false, misleading, or deceptive acts or practices
with respect to the provision of both goods or services. 39 In addition, the
Texas Supreme Court has held that a consumer can maintain an action
under the DTPA for breach of an implied warranty that certain services will
be performed in a good and workmanlike manner. 40 Even in deciding to
create an implied warranty with respect to repair services in Melody Home,
however, the court stopped short of addressing "services in which the
essence of the transaction is the exercise of professional judgment by the
service provider. "41 More recently, the court declined to find an implied
warranty that a real estate developer perform future development services
in a good and workmanlike manner. 42 Thus, the state supreme court has

38. Act of June 8, 1995, 74th Leg., R.S., ch. 414, § 4, 1995 Tex. Gen. Laws 2988,2991 (to
be codified as an amendment to TEX. Bus. & COM. CODE ANN. § 17.49).

39. See TEx. Bus. & COM. CODE ANN. § 17.46(b) (VernonSupp. 1996) (enumerating a number
of specific types of deceptive acts as part of the "laundry list" that apply to the transfer of goods or
services).

40. See Melody Home Mfg. Co. v. Barnes, 741 S.W.2d 349, 353-54 (Tex. 1987) (recognizing
"an implied warranty to repair or modify existing tangible goods or property in a good and
workmanlike manner"); Archibald v. Act III Arabians, 755 S.W.2d 84,86 (Tex. 1988) (extending the
common law implied warranty enunciated in Melody Home to horse training services). The DTPA
allows a consumer to bring an action under the statute for "breach of an express or implied warranty. "
TEX. Bus. & COM. CODE ANN. § 17.50(a)(2) (Vernon Supp. 1996).

41. Melody Home, 741 S.W.2d at 354. The court acknowledged that the issue of whether
implied warranties attach to professional services was not before it. [d. In Dennis v. Allison, 698
S.W.2d 94 (Tex. 1985), the court had held that a psychiatrist's patient could not assert an implied
warranty claim with respect to the doctor's alleged physical and sexual abuse. [d. at 96.

42. Parkway Co. v. Woodruff, 901 S.W.2d 434, 438-40 (Tex. 1995).
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been unwilling to extend the Melody Home implied warranty to providers
of professional services. 43

House Bill 668 provides that professional services which constitute
.advice, judgment, opinion, or similar professional skills will be entirely
exempt from the DTPA. 44 This approar;h is the end result of numerous
drafts involving struggles to reach consensus on a workable definition of
"professional. "45 Rather than trying to exclude certain professional
services by defining "professional," the enacted version of House Bill 668
focuses on conduct and exempts matters of opinion, judgment, or advice.
This aspect of House Bill 668 is consistent with the Texas Supreme Court's
having declined to extend implied warranties to professional services. The
bill reaches further than just to implied warranties, however, given that
certain express violations of the DTPA previously could have involved
deceptive statements made as part of the rendition of professional services.
Prior to the enactment of House Bill 668, most service providers were
potentially subject to the DTPA.

The basic intent behind this exemption was to remove the DTPA as a
vehicle for professional malpractice claims. Current negligence law
remains adequate for such suits. Even under House Bill 668, however,
professionals will continue to face exposure to DTPA claims for certain
conduct: an express misrepresentation of a material fact; a failure to
disclose information concerning the rendition of services if the failure to
disclose was intended to induce a consumer into a transaction that the
consumer would have avoided had there been disclosure;46 an unconscio
nable action or course of action; or the breach of an express warranty. The
revised statute does not consider these types of actions or statements to
constitute the rendering of advice, judgment, or opinion.47 For example,

43. Id.;Dennis. 698 S.W.2d at 96. But cf. DeBakey v. Staggs, 612 S.W.2d 924,925 (Tex.
1981) (finding attorney's clients to be consumers under the DTPA with respect to allegations of
unconscionable action by the attorney).

44. Act of June 8, 1995, 74th Leg., R.S., ch. 414, § 4,1995 Tex. Gen. Laws 2988,2991 (to
be codified at TEX. Bus. & COM. CODE ANN. § 17.49(c)).

45. See Mark S. McQuality & Cheryl C. Turner, Melody Home & the Implied Warranty of
Workmanlike Performance: Expanding Universe or Black Hole.?, in STATE BAR OF TEXAS PROF. DEV.
PROGRAM, ADVANCED DTPA/CONSUMER/INSURANCE LAW COURSE T, T-7 (1995).

46. The amended Act declines to exempt a professional's failure to disclose information in
violation of Section 17 .46(b)(23) of the DTPA, which relates to the matters identified in the text.

47. There will no doubt still be a certain amount oflitigation undertaken to probe the boundaries
of professional "advice, judgment, or opinion" for purposes of the new DTPA exemption. Two
consumer advocates have posited that the scope of the exclusion should be defined by examining the
"essence" of the professional service in issue. DAVID F. BRAGG & MICHAEL CURRY, DTPA FORMS
& PRACTICE GUIDE, 1995 SPECIAL LEGISLATIVE SUPP. at 5. By way of example, they submit that if
a consumer's automobile breaks down, the consumer will likely seek a mechanic's opinion about the
nature of the problem and the needed repairs, but that the essence of the service sought by the consumer
will relate to the mechanic's repair job, not the provision of advice. Id. That hypothetical may
understate the scope of the new exemption, however. The new DTPA exclusion focuses on claims for
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the professional exclusion would likely not extend to false or misleading
statements made by professionals through advertising or other marketing
activities. 48 Thus, certain claims against professionals remain viable under
the DTPA.49 Indeed, during the House Floor Debate on House Bill 668,
Representative Seidlits explained that it was the drafters' intent to exempt
professional advice and opinions growing out of the course and scope of
professional employment situations, but not to insulate fraudulent misrepre
sentations by professionals.50

C. Large Transactions

House Bill 668 also includes significant new exceptions from coverage
for large transactions. The following new subsections appear in Section
17.49 of the DTPA:

(f) Nothing in the subchapter shall apply to a claim arising out of
a written contract if"

(1) the contract relates to a transaction, a project, or a
set of transactions related to the same project involving total
consideration by the consumer of more than $100,000;

(2) in negotiating the contract the consumer is represented
by legal counsel who is not directly or indirectly identified,
suggested, or selected by the defendant or an agent of the
defendant; and

(3) the contract does not involve the consumer's resi
dence.
(g) Nothing in this subchapter shall apply to a cause of action

arising from a transaction, a project, or a set of transactions relating to
the same project, involving total consideration by the consumer ofmore

damages based on the rendering of advice-related professional services. That same mechanic may have
advised the consumer that she only needed new brake pads, rather than a more extensive brake
replacement. If the consumer has detrimentally relied on that advice, and the advice results in a later
accident and economic damages, the consumer's claim would likely relate to the advice component of
the services rendered and is arguably exempt.

48. Hearings on Tex. H.B. 668 Before the House Comm. on State Affairs, 74th Leg., R.S. (Mar.
6, 1995) (testimony by Representative Junell) (from Tape 2) (tape available from Office of the House
Committee Coordinator).

49. Interestingly, the Texas Lawyers Insurance Exchange, which provides legal malpractice
coverage for many Texas attorneys, has observed that "[c]laims of misrepresentation ... and
unconscionable actions are common in legal malpractice cases ... [and] attorneys for legal malpractice
plaintiffs will continue to plead cases in a manner that attempts to create fact issues under the exceptions
to the professional exemption under the revised statute [DTPA]." Holes in HB668 DTPA Ton Reform,
LEGAL MALPRACTICE ADVISORY (TEXAS LAWYERS' INS. EXCHANGE), Issue 2, 1995, at 4.

50. Debate on Tex. H.B. 668 on the Floor of the House, 74th Leg., R.S. (May 3, 1995) (from
Tape 104) (tape available from Office of the House Committee Coordinator). Mr. Seidlits, who was
one of the bill sponsors, emphasized that a professional could not make misrepresentations and then
"hide behind the cover of the advice, opinion, or judgment" exception. [d.
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than $500,000. other than a cause of action involving a consumer's
residence. 51

In sum, except for transactions involving a consumer's residence, the
DTPA will no longer govern transactions in which the overall consideration
exceeds $500,000, or claims based on written contracts involving sums
greater than $100,000 if the consumer had independent counsel during the
negotiation of the contractY Unlike a waiver provision, which requires
certain conspicuous wording, independent legal counsel, and a consumer's
signature,s3 the new provisions simply exclude many large-dollar transac
tions from the scope of the DTPA's coverage.

The DTPA broadly defines "consumer" to include:

an individual, partnership, corporation, this state, or a subdivision or
agency of this state who seeks or acquires by purchase or lease, any
goods or services, except that the term does not include a business
consumer that has assets of $25 million or more, or that is owned or
controlled by a corporation or entity with assets of $25 million or
more. S4

In turn, the Act defines a "business consumer" as "an individual,
partnership, or corporation who seeks or acquires by purchase or lease, any
goods or services for commercial or business use ... [aside from] this state
or a subdivision or agency of this state."55 Accordingly, the DTPA has
long excluded from coverage all business consumers, whether individuals
or businesses, with assets of $25 million or more. 56 Of course, the
opposite of this statement is true as well. The DTPA has long been broad
enough to cover large-dollar transactions involving consumers, including
business consumers, with substantial assets. Thus, much DTPA litigation
has involved fights between businesses, including lawsuits between large
corporations.

During the 1995 legislative session, a strong view emerged that the
DTPA should be restored to the status of a true consumer protection statute,
not another vehicle for large businesses to seize upon in corporate litigation.
Thus, House Bill 668 was enacted with monetary transaction caps to help
"prevent large corporations from suing each other under the DTPA, [and

51. Act of June 8. 1995, 74th Leg., R.S., ch. 414, § 4, 1995 Tex. Gen. Laws 2988, 299t-92
(to be codified as an amendment to TEX. Bus. & COM. CODE ANN. § 17.49).

52. [d.
53. See supra notes 16-31 and accompanying text.
54. TEX. Bus. & COM. CODE ANN. § 17.45(4) (Vernon 1987).
55. [d. § 17.45(10).
56. See Eckman v. Centennial Sav. Bank, 784 S.W.2d 672, 674 (Tex. 1990) (placing the burden

on the defendant to show that a consumer is a "business consumer" with assets of $25 million or more).
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to] limit[] business vs. business litigation. "57 Individual and business
consumers will retain protections for transactions below the stated caps. In
addition, to balance the new caps, the exemptions include an exception for
transactions involving a consumer's residence, which often may be the
focus of an individual consumer's largest investment of a lifetime.58

IV. NEW DAMAGES PROVISIONS

In addition to excluding most claims for personal injury or death,59
House Bill 668 has also provided substantial amendments to the other
damages provisions of Section 17.50(b) of the DTPA, which the reform bill
revised as follows:

(b) In a suit filed under this section, each consumer who prevails
may obtain:

(1) the amount of economic [aeffial] damages found by the
trier of fact. [Ie aaaitioe the eOl:irt shall a:wara two times that
POrtiOR of the aetl:ial aamages that aoes Rot e*eeea $1,000.] If
the trier of fact finds that the conduct of the defendant was
committed knowingly, the consumer may also recover damages
for mental anguish, as found by the trier offact, and the trier
of fact may award not more than three times the amount of
economic [aeffial] damages; or if the trier of fact finds the
conduct was committed intentionally, the consumer may recover
damages for mental anguish, as found by the trier offact, and
the trier of fact may award not more than three times the
amount ofdamages for mental anguish and economic damages
[iR e*eess of $1,000, pfo'liaea that:

57. Bush Signs Ton Reform Bill, supra note 13 (identifying the rationale of Governor Bush and
the bill's sponsors). The "$100,000 (with representation)/$500,000 (overall)" caps were the result of
compromise. For example, an earlier version of the bill included caps of $200,000 (with representa
tion)/$I,OOO,OOO (overall). See HOUSE COMM. ON STATE AFFAIRS, BILL ANALYSIS, Tex. H.B. 668,
74th Leg., R.S. (1995). Regarding the drafters' intent, one of the bill sponsors observed that "the
public policy idea is to return this to its original intent of a consumer protection vehicle, and not as a
dangerous weapon that can be used in sophisticated business litigation." Hearings on Tex. S.B. 26
Before the Senate Comm. on Economic Dev., 74th Leg., R.S. (Feb. 16, 1995) (comments by Senator
Bivins) (from Tape I) (tape available from Senate Staff Services Office).

58. See also Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 2,1995 Tex. Gen. Laws 2988,
2989 (to be codified as amendment to TEX. Bus. & COM. CODE ANN. § 17.45) (adding a new definition
of "residence" to § 17.45 of the DTPA to include "a single family house, duplex, triplex, or
quadruplex or a unit in a . . . condominium or cooperative system . . . that is occupied or to be
occupied as the consumer's residence."). In addition, there was considerable debate during the
legislative process regarding whether the DTPA should be limited strictly to individual consumers. In
fact, an earlier Senate version of the bill would have excluded all business consumers. See Hearings
on Tex. S.B. 26 Before the Senate Comm. on Economic Dev., 74th Leg., R.S. (Feb. 16, 1995)
(comments by Senator Bivins) (from Tape I) (tape available from Senate Staff Services Office).

59. See supra notes 32-37 and accompanying text.
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ter tHat dees Ret iavelve deatH er aedily iRjIif)'; er
(iii) damage te preperty etHer tHan tHe geeds aeEfliired
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CHapter 33, Civil Praetiee and Remedies Cede, ia
determiaiag tHe flereeatage ef respeasibility attriblit
able te tHe eeaslimer elaimant liader tHat eH~ter];
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House Bill 668 has generally limited a consumer's recovery under the
DTPA to economic losses, unless the defendant acted knowingly or
intentionally.61 The revisions have also eliminated the automatic trebling
of the first $1000 of damages, as provided by prior law. 62 The bill has
defined "economic damages" to include "compensatory damages for
pecuniary loss, including costs of repair and replacement ... [but not]
exemplary damages or damages for physical pain and mental anguish, loss
of consortium, disfigurement, physical impairment, or loss of companion
ship and society.' '63 In the event of knowing violations by a defendant,

60. Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 5, 1995 Tex. Gen. Laws 2988,2992-93
(to be codified as an amendment to TEX. Bus. & COM. CODE ANN. § 17.50(b)(I».

61. A party may also pursue actual damages, and is not limited to economic losses, if some
other law grants the claimant the right to bring a DTPA claim through a "tie-in" provision. [d. (to be
codified at TEX. Bus. & COM. CODE ANN. § 17.50(h»; see supra note 34 and accompanying text.

62. Senator Bivins explained that the reason for the elimination of this feature of prior law
stemmed from concerns by retailers and automobile dealers that the automatic trebling of the first $1000
of damages encouraged nuisance suits. Hearings on Tex. H.B. 668 Before the Senate Comm. on
Economic Dev., 74th Leg., R.S. (May II, 1995) (comments by Senator Bivins) (from Tape I) (tape
available from Senate Staff Services Office).

63. Act of May 19, 1995. 74th Leg., R.S., ch. 414, § 2, 1995 Tex. Gen. Laws 2988, 2989 (to
be codified at TEX. Bus. & COM. CODE ANN. § 17.45(11» (defining "economic damages").
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a consumer can also recover for mental anguish and up to three times the
amount of economic losses. 64 In the event of intentional conduct by the
defendant, a consumer can recover economic and mental anguish damages
and up to three times the amount of both economic losses and mental
anguish damages. 65 If the trier of fact has found there to be knowing or
intentional conduct and has opted to assess a multiplier to the economic or
mental anguish damages, the reform bill clearly precludes the incorporation
of any extraneous matters such as attorneys' fees, costs, or prejudgment
interest into the total of additional damages. 66 In addition, the law does
not allow a court to award prejudgment interest with regard to any
additional damages in the event of knowing or intentional conduct or for
damages for future lossY

Other provisions of the reform act relating to damages include an
amendment relating to groundless claims and sections setting forth the
overlap of the DTPA with other aspects of tort reform. With respect to
groundless claims, the DTPA previously allowed a defendant to recover
attorneys' fees and court costs in the event of a court finding that a DTPA
claim was groundless and brought in bad faith, or brought for the purpose
of harassment. 68 As revised, the law now allows a court to award fees
and costs upon finding that the DTPA claim was groundless "in fact or law

64. Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 5, 1995 Tex. Gen. Laws 2988,2992-93
(to be codified as an amendment to TEx. Bus. & COM. CODE ANN. § 17.50(b)(l)). The new law has
also amended the former definition of "knowingly" to now mean "actual awareness, at the time ofthe
act or practice complained of, of the falsity, deception, or unfairness of the [alleged] act or practice";
or "actual awareness of [an] act, practice, condition, defect, or failure constituting [a] breach of
warranty." Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 2,1995 Tex. Gen. Laws 2988,2989
(to be codified as an amendment to TEx. Bus. & COM. CODE ANN. § 17.45(9)).

65. Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 5, 1995 Tex. Gen. Laws 2988,2992 (to
be codified as an amendment to TEx. Bus. & COM. CODE ANN. § 17.50(b)(I)). The new law has
created a definition of "intentional conduct," which states the following:

"Intentionally" means actual awareness of the falsity, deception, or unfairness of the act or
practice, or the condition, defect, or failure constituting a breach of warranty giving rise to
the consumer's claim, coupled with the specific intent that the consumer act in detrimental
reliance on the falsity or deception or in detrimental ignorance of the unfairness. Intention
may be inferredfrom objective manifestations that indicate that the person acted intentionally
or from facts showing that a defendant acted with flagrant disregard of prudent and fair
business practices to the extent that the defendant should be treated as having acted
intentionally.

Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 2,1995 Tex. Gen. Laws 2988,2989 (to be codified
at TEX. Bus. & COM. CODE ANN. § 17.45(13)).

66. Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 5, 1995 Tex. Gen. Laws 2988,2993 (to

be codified at TEx. Bus. & COM. CODE ANN. § 17.50(e)) (providing that "[i]n computing additional
damages under Subsection (b), attorneys' fees, costs, and prejudgment interest may not be consid
ered. ").

67. Id. (to be codified at TEX. Bus. & COM. CODE ANN. § 17.50(t)).
68. TEX. Bus. & COM. CODE ANN. § 17.50(c) (Vernon Supp. 1996).
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or brought in bad faith, or brought for the purpose of harassment. "69

This change should serve to further discourage frivolous claims.
As to the overlap of House Bill 668's new damages provisions and

other aspects of tort reform, there are two main provisions. First, the
punitive damages provisions of Chapter 41, Texas Civil Practice and
Remedies Code, no longer apply to DTPA claims. 70 This change is
consistent with the new, general limitation on DTPA damage awards to
economic losses. Under prior law, a consumer could seek punitive
damages in certain situations. 71

House Bill 668's other tie-in to tort reform is a cross-reference to the
revised provisions of Chapter 33, Texas Civil Practice and Remedies
Code,72 relating to proportionate responsibility and contribution. House
Bill 668 specifically amends Chapter 33 to. make its provisions applicable
to DTPA claims.73 Under prior law, Chapter 33's provisions relating to
comparative responsibility and contribution applied only to DTPA claims
for death, most personal injuries, and certain property losses. 74 The
amendments set forth in House Bill 668 extend the application of Chapter
33 to all DTPA claims. Given House Bill 668's elimination of most
personal injury and death claims from the scope of the DTPA, however, it
may be rare for defendants to pursue contributory fault claims directed at
consumers. 75 On the other hand, Chapter 33's provisions relating to joint
and several liability and proportionate responsibility may be more of a
factor with respect to DTPA cases involving multiple defendants contribut
ing to a consumer's economic losses or mental anguish.

69. Act of May 19. 1995. 74th Leg .• R.S.• ch. 414. § 5, 1995 Tex. Gen. Laws 2988, 2993 (to
be codified as an amendment to TEX. Bus. & COM. CODE ANN. § 17.50(c)).

70. [d. (to be codified at TEX. Bus. & COM. CODE ANN. § 17.50(g».
7\. Act of May 20, 1989, 71st Leg., R.S., ch. 380, § 2, 1989 Tex. Gen. Laws 1490, 1491,

amended by Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 5, 1995 Tex. Gen. Laws 2988, 2992
(current version at TEX. Bus. & COM. CODE ANN. § 17.50(b)(l) (Vernon Supp. 1996)).

72. Act of June 3,1987, 70th Leg., 1stC.S., ch. 2, § 2.04,1987 Tex. Gen. Laws 37, 40-44,
amended by Act of May 8, 1995, 74th Leg., R.S., ch. 136, § 1, 1995 Tex. Gen. Laws 971,971-78
(current version at TEX. CIV. PRAC. & REM. CODE ANN. §§ 33.001-.017 (Vernon Supp: 1996)).

73. Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 17, 1995 Tex. Gen. Laws 2988,3003
(to be codified as an amendment to TEX. CIV. PRAC. & REM. CODE ANN. ch. 33).

74. Act of May 20, 1989, 71st Leg., R.S., ch. 380, § 2, 1989 Tex. Gen. Laws 2988,2992
(amended 1995) (current version at TEX. Bus. & COM. CODE ANN. §§ 17.50(b)(l)(A)-(B) (Vernon
Supp. 1996». Chapter 33 applied to all personal injury claims brought under the DTPA except for
mental anguish associated with some other DTPA violation. See Montford et aI., supra note 9, at 540
(discussing the application of Chapter 33 to the DTPA). In addition, Chapter 33 applied to DTPA
property damage claims except for damage to the consumer good itself or property damage arising from
an occurrence not involving death or bodily injury. [d. at 54\.

75. See Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 5, 1995 Tex. Gen. Laws 2988,2992
93 (to be codified as an amendment to TEx. Bus. & COM. CODE ANN. § 17.50).
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V. CHANGES TO THE LAUNDRY LIST

[Vol. 27: 1441

Section 17.46 of the DTPA includes the delineation of a number of
practices that the legislature has declared to be "false, misleading, or
deceptive. ' ,76 Professor Alderman has described this so-called "laundry
list" as "the heart of the DTPA.'>77 In turn, Section 17.50 of the DTPA
allows a consumer to bring a private cause of action for the violation of one
or more of the practices enumerated in the laundry list. 78 House Bill 668
includes two key provisions impacting actions relating to the laundry list.
In a revision that favors consumers, one change to Section 17.46 is the
expansion of the laundry list to include an additional type of act or practice
relating to price-gouging during emergency situations.79 This aspect of
House Bill 668 will allow an aggrieved consumer to bring an action against
a party who has taken advantage of a disaster by selling or leasing such
items as fuel, food, or medicine at exorbitant prices or even demanding
excessive prices for these types of necessaries. 80

Even though House Bill 668 has benefited consumers by adding a new
section to the laundry list, another part of the reform bill has created a new
hurdle for consumers with respect to alleged violations of the laundry list.
Under the revised law, for a consumer to succeed in an action claiming that
a person has used or employed one of the false, misleading, or deceptive
acts or practices enumerated in the DTPA's laundry list, the consumer must
prove detrimental reliance. 81 Accordingly, it is inadequate for a consumer

76. TEX. Bus. & COM. CODE ANN. § 17.46(b) (Vernon Supp. 1996).
77. ALDERMAN, supra note 18, at 220.
78. TEX. Bus. & COM. CODE ANN. § 17.50(a)(I) (Vernon 1987).
79. Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 3,1995 Tex. Gen. Laws 2988,2989-91

(to be codified at TEX. Bus. & COM. CODE ANN. § 17.46(b)(25».
80. /d. Specifically, section 17.46(b) provides the following:

(25) taking advantage of a disaster declared by the governor under Chapter 4/8.
Government Code, by:

(A) selling or leasing fuel. food, medicine. or another necessity at an
exorbitant or excessive price; or

(B) demanding an exorbitant or excessive price in connection with the sale or
lease offuel, food. medicine. or another necessity.

/d. Another piece of legislation, which was not part of the tort reform package, has amended subsection
20 of the laundry list to refine the definition of "a pyramid promotional scheme," which is another
deceptive practice actionable under the DTPA. See Act of May 24, 1995, 74th Leg., R.S.,ch. 463,
§§ 1-2, 1995 Tex. Gen. Laws 3178-80 (to be codified as an amendment to TEX. Bus. & COM. CODE
ANN. § 17.46(b)(20) and to be codified at TEX. Bus. & COM. CODE ANN. § 17.461).

81. Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 5,1995 Tex. Gen. Laws 2988,2995-96
(to be codified as an amendment to TEX. Bus. & COM. CODE ANN. § 17.50(a)(I)). As amended, §
17.50(a)(I) of the DTPA now provides:

(a) A consumer may maintain an action where any of the following constitute a producing
cause of economic [aGWal] damages or damages for mental anguish:

(I) the use or employment by any person of a false, misleading, or deceptive
act or practice that is:
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merely to allege that a product or service supplier engaged in some
prosctibed deceptive act or practice without also demonstrating that the
consumer relied on that deceptive act or practice to his or her detriment.
For example, if the consumer has alleged an improper misrepresentation,82
the consumer must also prove actual reliance on the misrepresentation, not
merely that the seller made the misrepresentation at some point in the
distribution chain. 83

Although House Bill 668 has amended Section 17.50(a)(I) of the
DTPA to require detrimental reliance as part of the proof in a claim
grounded on laundry list violations, the 74th Legislature made no corre
sponding revision to Section 17.50(a)(2), which allows consumers to pursue
claims under the DTPA for breaches of express or implied warranties. 84

The DTPA does not create any warranties, but allows a party to bring a
cause of action under the DTPA for breaches of warranty arising from
some other statutory or common law. 85 The most common forms of
statutory warranties in this state are the provisions relating to express and
implied warranties set forth in the Business and Commerce Code. 86

Neither the express warranty provisions delineated in Section 2.31387 or
the implied warranty of merchantability standards in Section 2.31488

(A) specifically enumerated in a subdivision of Subsection (b) of
Section 17.46 of this subchapter; and

(8) relied on by a consumer to the consumer's detriment . ...
[d. This change in the law represents a reversal of prior legislative thinking in this area. Some years
ago an earlier legislature specifically rejected a bill that would have required a consumer to prove
reliance. See Weitzel v. Barnes, 691 S.W.2d 598,601 (Tex. 1995) (holding that the former law did
not require proof of reliance and relying on the rejection of that element as part of certain 1979
amendments).

82. See, e.g., TEX. Bus. & COM. CODE ANN. § 17.46(b)(5) (Vernon Supp. 1996).
83. Two commentators from the plaintiffs bar have observed that

[t]his change will be ruinous to consumers who are the victims of defective component
products (e.g., leaking polybutylene plumbing pipes, shingles, defective computer chips) that
are sold with representations that are a producing cause of damage. But because these
products are purchased originally by people other than the ultimate consumers, the ultimate
consumers will not be able to show reliance on the representations.

Perlmutter & Schuelke, supra note 37, at 30. On the other hand, the 74th Legislature's addition of a
reliance element is consistent with other theories of tortious misrepresentation. For example, § 402B
of the Restatement of Torts, although a form of strie!, liability for misrepresentation, requires a plaintiff
to demonstrate "justifiable reliance upon the misrepresentation." See DAVID A. FISCHER & WILLIAM
POWERS, JR., PRODUCTS LIABILITY, CASES & MATERIALS 48, 51 (2d ed. 1994). In addition, these
consumers could also consider pursuing breach of warranty claims. See infra notes 84-88 and
accompanying text.

84. TEX. BUS. & COM. CODE ANN. § 17.50(a)(2) (Vernon Supp. 1996).
85. See RICHARD M. ALDERMAN, TEXAS DECEPTIVE TRADE PRACTICES, CASES & MATERIALS

123 (3d ed. 1994).
86. See id.
87. TEX. Bus. & COM. CODE ANN. § 2.313 (Vernon 1994).
88. [d. § 2.314.
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require a showing of reliance. 89 Accordingly, a party could still pursue
certain warranty claims for economic or mental anguish damages under the
DTPA without needing to prove detrimental reliance.

In another substantive change, although not an amendment to the
laundry list, the 74th Legislature narrowed the ability of consumers to
allege conduct to be unconscionable. Section 17.50, in addition to making
laundry list violations and warranty claims actionable, also permits
consumers to seek relief for "any unconscionable action or course of action
by any person.,,90 House Bill 668 has narrowed the definition of "uncon
scionable action or course of action" to eliminate, as a distinct basis for
pursuing a claim, a gross disparity between an amount paid for goods or
services and the value received. 91 Accordingly, a difference in value
between the price paid and the value received no longer constitutes a
separate basis for asserting an unconscionability claim, even if the disparity
is substantial. On the other hand, if there is a gross disparity between the
price paid and value received, the revised bill does not preclude a consumer
from asserting an unconscionability claim; however, the consumer must
now demonstrate that the defendant took advantage of the consumer's lack
of knowledge, ability, experience, or capacity to a grossly unfair degree. 92

A disparity between price and value could be probative ofunconscionability,
in conjunction with other evidence, but it is no longer an independent cause
of action.

89. See Sweco, Inc. v. Continental Sulfur & Chern., 808 S.W.2d 112, 115 (Tex. App.-El Paso
1991, writ denied) (observing that in an express warranty case there is no need to demonstrate reliance);
Khan v. Velsicol Chern. Corp., 711 S.W.2d 310, 319 (Tex. App.-Dallas 1986, writ refd n.r.e.)
(finding no need for a plaintiff to show reliance on a misrepresentation as part of an implied warranty
of merchantability claim). But see TEx. Bus. & COM. CODE ANN. § 2.315 (Vernon 1994) (which
requires a showing of reliance on a seller's skill and judgment as part of the proof for the implied
warranty of fitness for a particular purpose).

90. TEx. Bus. & COM. CODE ANN. § 17.50(a)(3) (Vernon Supp. 1996).
91. See Act of June 8, 1995, 74th Leg., R.S., ch. 414, § 2, 1995 Tex. Gen. Laws 2988,2989

(to be codified as an amendment to TEX. Bus. & COM. CODE ANN. § 17.45(5». The reform bill
altered the definition as follows:

(5) "Unconscionable action or course of action" tneans an act or practice which, to a
consumer's[~] detriment,[T]

[W] takes advantage of the lack of knowledge, ability, experience, or capacity
of the consumer[~] to a grossly unfair degree[~

(Il~ F8SlIh& iR a greeD i1i&JlaR~' 118~"88R !h8 "a1l18 F868i"8i1 aRiI 69Rsiil8rati9R
Jlaiil, iR a tFaRsa~li9R iRJ'9j"iRg lraRsfeF gf ~gRsiilllraligR].

[d.
92. [d. As a reason for this change, Representative Junell explained that although he did not

believe the change eliminated any cause of action, the issue of gross disparity between value received
and consideration paid was too "vague and subjective" and was too often the subject of litigation,
Debate on Tex, H.B, 668 on the Floor of the House, 74th Leg" R,S, (May 3, 1995) (from Tape 104)
(tape available from Office of the House Committee Coordinator).
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House Bill 668 includes several revisions to the procedural aspects of
OTPA litigation. The new Act contains provisions that alter the venue
rules, create new mechanisms for mediation and offers of settlement, and
revise the OTPA's notice provisions and rules for abatement of pending
actions.

A. Venue

With respect to the proper venue for a OTPA action, House Bill 668
provides the following:

VENUE. An action brought under this subchapter may be
brought:
(l) in any county in which venue is proper under Chapter 15, Civil

Practice and Remedies Code; or
(2) [whish alleges a slaim ts relief liaEler Sestisa 17.30 sf this

slil:lshaf}ter m~' I:le sSHHReaseEl ia the sSlia~ ia whish the flerssa agaiast
'Vihsm the sliit is I:lrslight resiEles, has his flriasiflal fllase sf I:llisiaess, sr
has a fiKeEl anEl estal:llisheEl fllase sf I:llisieess at the time the sliit is
I:lrslight sr ie,the sSliety ie whish the allegeEl ast sr tJrastise ssslirreEl sr]
in a county in which the defendant or an authorized agent of the
defendant solicited the transaction made the subject of the action at
bar. 93

Prior to the 1995 reforms, a consumer could maintain a OTPA action
in a county where a defendant (1) resided, (2) had a principal place of
business, or (3) had a fixed and established place of business, or (4) where
the alleged deceptive act or practice occurred, or (5) where the defendant
or an authorized agent solicited the transaction. 94 House Bill 668 has
retained this last special venue rule, which authorizes a OTPA suit to
proceed in a county. in which the defendant or an authorized agent has
solicited the transaction; however, the reform measure has eliminated all of
the other special venue rules for OTPA claims.95 Instead, aside from the
"situs-of-the-solicitation-of-the-transaction" rule, the OTPA now merely
cross-references the general venue statute.

93. Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 9,1995 Tex. Gen. Laws 2988, 2995-96
(to be codified as an amendment to TEX. Bus. & COM. CODE ANN. § 17.56).

94. Act of May 16, 1979, 66th Leg., R.S., ch. 603, § 7, 1979 Tex. Gen. Laws 1327, 1332,
amended by Act of May 19. 1995. 74th Leg., R.S., ch. 414, § 9,1995 Tex. Gen. Laws 2988, 2995-96
(current version at TEX. Bus. & COM. CODE ANN. § 17.56 (Vernon 1987».

95. Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 9,1995 Tex. Gen. Laws 2988, 2995-96
(to be codified as an amendment to TEX. Bus. & COM. CODE ANN. § 17.56).
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As part of the tort reform efforts in 1995, the 74th Legislature also
revised the general venue provisions contained in the Texas Civil Practice
and Remedies Code. 96 The legislature enacted the venue bill to limit
forum shopping for "friendly" courts. As amended, the general venue
provisions require a plaintiff to bring a lawsuit in (1) the county in which
all or a substantial part of the events or omissions giving rise to the claim
occurred, (2) the county where the defendant resided at the time the cause
of action accrued if the defendant is a natural person, (3) the county of the
defendant's principal office in the state for a non-natural defendant, or (4)
if the first three alternatives are inapplicable, the county where the plaintiff
resided at the time the cause of action accrued. 97 With respect to DTPA
claims, one of the first three alternatives should generally be available to an
aggrieved plaintiff. In addition, there will likely be some overlap between
the general venue provision, which allows suit in the county in which all or
a substantial part of the events or omissions giving rise to the claim
occurred, and theDTPA's "situs-of-the-solicitation-of-the-transaction" rule.
Otherwise, House Bill 668's adoption of the general venue provision has
essentially eliminated venue in those counties in which the defendant has a
fixed and established place of business (unless it is also the county of a non
natural defendant's principal office in the state) and limited other venue
provisions relating to the defendant's residence.

There may be one possible area of confusion concerning proper venue
for DTPA claims given that both House Bill 668 and the venue bill included
provisions relating to DTPA venue. In addition to House Bill 668's
revisions regarding DTPA venue discussed above, the venue reform bill
included the following language amending Section 17.56 of the DTPA:

VENUE. Except as provided by Article 5.06-1 (8), Insurance Code, an
[AD] action brought which alleges a claim to relief under Section 17.50
of this subchapter shall be brought as provided by Chapter 15, Civil
Practice and Remedies Code [may ee sSHlffieRs@s iR ta@ SSHRt)' iR waisa
tae perssR agaiRst wasm tae sHit is ersHgat r@sises, aas ais priRsipaJ.
plas@ sf eHsia@ss, sr aas a fiKes aflS establisaes plas@ sf eHsiRess at tae
time tae sHit is ersHgat sr iR ta@ seHRt)' iR waisa taB alleges ast sr
prastise sssHrres er ia a seHRty iR waisa taB sefeRSaflt er afl alitasrii'ies

96. See Act ofMay 8, 1995, 74th Leg., R.S., ch. 138, §§ 1-12, 1995 Tex. Gen. Laws 978-82
(to be codified as an amendment to TEX. CIV. PRAC. & REM. CODE ANN. ch. 15).

97. Act of May 8, 1995, 74th Leg., R.S., ch. 138, § 1 1995Tex. Gen. Laws 978,978-80 (to

be codified as an amendment to TEX. CIV. PRAC. & REM. CODE ANN. § 15.002). The new law also
allows a judge to transfer a case from one county of proper venue to another county of proper venue
in certain situations for the convenience of the parties and witnesses and to avoid injustice. Act of May
8, 1995, 74th Leg., R.S., ch. 138, 1995 Tex. Gen. Laws 978,978-79 (to be codified at TEX. Bus. &
COM. CODE ANN. § 15.002(b)).
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ageat sf tae ElefeREIaHt sslisiteEi tae traHSastisR maEle tae sl:ibjest sf tae
astisR at 13ar]. 98

The DTPA venue provisions in House Bill 668 and the venue reform
bill differ in that House Bill 668 permits venue in DTPA cases in counties
authorized by the new general venue statute or in a county which was the
"situs-of-the-solicitation. "99 The venue reform bill limits the venue
choices for DTPA claims to those set forth in that act's general venue
provisions. 1oo The latter also includes a specific venue requirement for
uninsured/underinsured motorists cases. 10\ This conflict in the venue
provisions between the two tort reform bills should not be difficult to sort
out. The 74th Legislature enacted House Bill 668 later than the venue
reform bill. Thus, the provisions of House Bill 668 should prevail, and the
courts should harmonize any disparities between the two bills. According
ly, House Bill 668's "situs-of-the-solicitation" alternative should generally
be available to DTPA claimants in addition to the general venue provisions.
Also, because House Bill 668's venue provisions are permissive, those
provisions of the venue reform bill that are mandatory should control in the
event of any conflict. One example would be the venue reform bill's
specific measures for uninsured/underinsured motorists cases. 102 Notwith
standing a few nuances, however, the two enactments have generally
revised the venue requirements for DTPA claims in a largely consistent
manner.

B. Mediation & Settlement Offers

House Bill 668 includes two new provisions relating to mediation and
settlement offers. With respect to mediation, the 1995 reform bill adds
Section 17.5051 to the DTPA, which provides the following:

98. See Act of May 8, 1995, 74th Leg., R.S., ch. 138, § 7, 1995 Tex. Gen. Laws 978,981
(to be codified as an amendment to TEX. Bus. & COM. CODE ANN. § 17.56).

99. Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 9, 1995 Tex. Gen. Laws 2988,2995
(to be codified at TEX. Bus. & COM. CODE ANN. § 17.56).

100. Act of May 8, 1995, 74th Leg., R.S., ch. 138, § 7, 1995 Tex. Gen. Laws 978,979 (to
be codified at TEX. Bus. & COM. CODE ANN. § 17.56).

101. Act of May 8,1995, 74th Leg., R.S., ch. 138, § 8,1995 Tex. Gen. Laws978, 981 (to
be codified as an amendment to TEX. INS. CODE ANN. art. 5.06-1) (mandating venue in
uninsured/underinsured motorists cases to either the county in which the policyholder or beneficiary who
instituted the suit resided at the time of the accident, or the county where the accident occurred).

102. Another example would be for suits brought under the DTPA that stem from land
lord/tenant disputes. The provisions of the general venue statute mandate that such suits be brought in
the county in which the real property in question is located. See Act of May 8, 1995, 74th Leg., R.S.,
ch. 138, § 2, 1995 Tex. Gen. Laws 978, 980 (to be codified at TEX. CIV. PRAC. & REM. CODE ANN.
§ 15.0115).
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(a) A party may, not later than the 90th day after the date ofservice
ofa pleading in which relief under this subchapter is sought, file a motion
to compel mediation ofthe dispute in the mannerprovided by this section.

(b) The court shall, not later than the 30th day after the date a
motion under this section is filed, sign an order setting the time and place
of the mediation.

(c) If the parties do not agree on a mediator, the court shall appoint
the mediator.

(d) Mediation shall be held within 30 days after the date the order
is signed, unless the parties agree otherwise or the court determines that
additional time, not to exceed an additional 30 days, is warranted.

(e) Except as agreed to by all parties who have appeared in the
action, each party who has appeared shall participate in the mediation
and, except as provided by Subsection if), shall share the mediation fee.

if) A party may not compel mediation under this section if the
amount of economic damages claimed is less than $15,000, unless the
party seeking to compel mediation agrees to pay .the costs of the
mediation.

(g) Except as provided in this section, Section 154.023, Civil
Practice and Remedies Code, and Subchapters C and D, Chapter 154,
Civil Practice and Remedies Code, apply to the appointment of a
mediator and to the mediation process provided by this section.

(h) This section does not apply to an action brought by the attorney
general under Section 17.47. 103

These mediation provisions create a scheme for mandatory mediation
of DTPA claims pursued by private parties. 104 Any party can seek
mandatory mediation during the first ninety days following the service of
a petition alleging DTPA claims. 105 Upon a timely filing of the motion
to compel mediation, the court is required to order mediation. I06 The
only exception is for cases in which the amount of economic damages
sought is less than $15,000; however, even for those small claims, if the
party seeking the mediation is willing to shoulder the costs of the media
tion, then the claims are still subject to mandatory mediation. 107

The mandatory mediation provisions contained in House Bill 668 108

are consistent with the legislature's stated policy "to encourage the

103. Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 7, 1995 Tex. Gen. Laws 2988, 2994
(to be codified at TEX. BUS:&COM. CODE ANN. § 17.5051).

104. [d. The mandatory mediation provisions do not apply to DTPA claims initiated by the
attorney general. [d. (to be codified at TEX. Bus. & COM. CODE ANN. § 17.5051(h».

105. [d. (to be codified at TEX. Bus. & COM. CODE ANN. § 17.5051(a»).
106. [d. (to be codified at TEX. Bus. & COM. CODE ANN. § 17.5051(b»).
107. [d. (to be codified at TEx. Bus. & COM. CODE ANN. § 17.5051(f).
108. The Act's revisions to the Insurance Code include similar mediation provisions. See infra

note 199 and accompanying text.
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peaceable resolution of disputes. ,,109 Indeed, the new mediation provi
sions are not substantially different from prior law under the Texas
Alternative Dispute Resolution Procedures Act ("ADR Act").11O Since
the enactment of the ADR Act in 1987, parties have been able to seek a
court order to refer a pending matter to mediation or some other non
binding alternative dispute resolution procedure. III The change included'
in House Bill 668, however, requires the judge to compel mediation upon
the filing of a timely motion. 112 In contrast, under the ADR Act a judge
has the discretion to refer a claim, and any party can lodge an objection to
such a referral for the court's consideration. 1I3 Otherwise, the mediation
process contemplated by the revisions to House Bill 668 is consistent with
the ADR Act. 114

Moreover, nothing in the mediation provisions set forth in House Bill
668 precludes a party from seeking an order to compel mediation after the
ninety-day period set forth for mandatory mediation. A party could still
seek a mediation order pursuant to the ADR Act. Like other matters
covered by the ADR Act, however, the judge would have the discretion
whether to enter the order. The mandatory aspects of House Bill 668
would have lapsed. Additionally, the mediation provisions of House Bill
668 do not preclude parties from voluntarily seeking to mediate DTPA
claims either during the ninety-day period of mandatory mediation or prior
to the filing of the DTPA lawsuit.

In addition to the mediation provisions, House Bill 668 also includes
new language relating to the impact of settlement offers. 115 For a con-

109. TEX. CIV. PRAC. & REM. CODE ANN. § 154.002 (Vernon Supp. 1996).
110. Id. §§ 154.001-.073.
III. Id. § 154.021.
112. See supra note 106 and accompanying text.
113. Id. §§ 154.021(a), .022(b).
114. Indeed, the mediation section of House Bill 668 incorporates by reference many of the

provisions of the ADR Act relating to such matters as mediator qualifications and confidentiality
standards. Act of May 19, 1995, 74th Leg .. R.S., ch. 414. § 7,1995 Tex. Gen. Laws 2988,2994-95
(to be codified at TEX. Bus. & COM. CODE ANN. § 17.5051(g)). In addition, in a number of
jurisdictions around the state, the courts are already ordering mediation in most civil cases.

115. The Act adds Section 17.5052 to the DTPA, which provides the following:
Sec. 17.5052. OFFERS OF SETTLEMENT. (a) A person who receives notice under Section
17.505 may tender an offer ofsettlement at any time during the period beginning on the date
the notice is received and ending on the 60th day after that date.

(b) If a mediation under Section 17.5051 is not conducted, the person may tender an
offer of settlement at any time during the period beginning on the date an original answer is
filed and ending on the 90th day after that date.

(c) Ifa mediation under Section 17.5051 is conducted. a person against whom a claim
under this subchapter is pending may tender an offer ofsettlement during the period beginning
on the day after the date that the mediation ends and ending on the 20th day after that date.

(d) An offer of settlement tendered by a person against whom a claim under this
subchapter is pending must include an offer to pay the following amounts ofmoney, separately
stated:
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sumer to bring a claim under the DTPA, that party must first give written
notice to the target defendant at least sixty days prior to the filing of the
suit. 116 The DTPA has previously allowed a defendant who receives such
a pre-suit notice to tender a settlement offer in response to the demand
notice as a means of avoiding or limiting liability. 117 If the settlement
offer ultimately equaled or exceeded the actual damages the consumer

(1) an amount of money or other consideration, reduced to its cash value, as
settlement of the consumer's claim for damages; and

(2) an amount of money to compensate the consumer for the consumer's
reasonable and necessary attorneys' fees incurred as of the date of the offer.
(e) Unless both pans ofan offer ofsettlement required under Subsection (d) are accepted

by the consumer not later than the 30th day after the date the offer is made, the offer is
rejected.

(f) A settlement offer tendered by a person against whom a claim under this subchapter
is pending that complies with this section and that has been rejected by the consumer may be
filed with the coun with an affidavit cenifying its rejection.

(g) If the coun finds that the amount tendered in the settlement offer for damages under
Subsection (d)(1) is the same as, substantially the same as, or more than the damages found
by the trier offact, the consumer may not recover as damages any amount in excess of the
lesser of'

(1) the amount of damages tendered in the settlement offer; or
(2) the amount of damages found by the trier offact.

(h) If the coun makes thefinding described by Subsection (g), the coun shall determine
reasonable and necessary attorneys' fees to compensate the consumer for attorneys' fees
incurred before the date and time of the rejected settlement offer. If the coun finds that the
amount tendered in the settlement offer to compensate the consumer for attorneys' fees under
Subsection (d)(2) is the same as, substantially the same as, or more than the amount of
reasonable and necessary attorneys' fees incurred by the consumer as ofthe date ofthe offer,
the consumer may not recover attorneys' fees greater than the amount offees tendered in the
settlement offer.

(i) If the coun finds that the offering pany could not perform the offer at the time the
offer was made or that the offering pany substantially misrepresented the cash value of the
offer, Subsections (g) and (h) do not apply.

(j) If Subsection (g) does not apply, the coun shall award as damages the amount of
economic damages and damages for mental anguish found by the trier of fact, subject to
Sections 17.50 and 17.501. IfSubsection (h) does not apply, the coun shall award attorneys'
fees as provided by Section 17.50(d).

(k) An offer ofsettlement is not an admission ofengaging in an unlawful act or practice
or liability under this subchapter. Except as otherwise provided by this section, an offer or
a rejection of an offer may not be offered in evidence at trial for any purpose.

1d. (to be codified at TEX. Bus. & COM. CODE ANN. § 17.5052).
116. TEX. Bus. & COM. CODE ANN. § 17.505(a) (Vernon Supp. 1996). The Act contains an

exception for situations in which 60 days notice is impracticable because of the proximity to the
expiration of the statute of limitations or if the consumer's claim is part of a counterclaim. [d. §
17.505(b). The Texas Supreme Court has observed that "[t]he purpose of the DTPA notice provision
is 'to discourage litigation and encourage settlements of consumer complaints. ,,' Hines v. Hash, 843
S.W.2d 464,468 (Tex. 1992) (quoting Jim Walter Homes, Inc. v. Valencia, 690 S.W.2d 239,242
(Tex. 1985».

117. Act of May 29, 1989, 71st Leg., R.S., ch. 380, § 3, 1989 Tex. Gen. Laws 1490, 1491-92,
amended by Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 6, 1995 Tex. Gen. Laws 2988, 2993
(current version at TEX. Bus. & COM. CODE ANN. § 17.505(c) (Vernon Supp. 1996)).
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recovered at trial, then the consumer's recovery was limited to the amount
of the settlement offer. 118

The amendments to the provisions relating to settlement offers
contained in House Bill 668 provide greater details about the tendering of
these settlement offers. The new provisions also give the defendant two
opportunities for tendering settlement offers. First, a defendant can
continue to provide a pre-suit settlement offer upon receipt of the sixty-day
demand letter. 119 The defendant can also tender a settlement offer either
(1) within ninety days following the filing of an original answer in the event
that no party seeks mediation under the new mandatory mediation
provisions, or (2) within twenty days following the ending of the mediation
session in the event that a party sought mandatory mediation. 120 Of
course, this latter opportunity presumes that the mediation session does not
result in a full settlement. Under the revised law, the amounts tendered in
these settlement offers will create limits on a defendant's exposure if the
amount of the settlement offer with respect to the consumer's damages "is
the same as, substantially the same as, or more than the damages found by
the trier of fact. "121 If the amount of the settlement offer as to the
consumer's damages does equal or exceed the damages determined at trial,
then the trial judge must ascertain the amount of reasonable attorneys' fees
incurred by the consumer, but only up to the time of the rejected offer. 122

If that amount is the same, substantially the same, or more than the amount
previously offered for attorneys' fees, then the attorneys' fees are capped
as well. 123

These settlement offer provisions generally expand on existing law to
give defendants an additional opportunity to tender a good faith settlement
offer. Accordingly, these provisions, like the mandatory mediation
requirements, will further serve to encourage the peaceable resolution of
disputes. Indeed, the revisions should encourage defendants to make
reasonable settlement offers and plaintiffs to consider fair offers seriously
given the prospect of limitations on both actual damages and attorneys' fees.

118. [d.
119. Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 7,1995 Tex. Gen. Laws 2988, 2994-95

(to be codified at TEx. Bus. & COM. CODE ANN. § 17.5052(a)).
120. [d. (to be codified at TEX. Bus. & COM. CODE ANN. §§ 17.5052(b)-(c». These settlement

offers must include amounts for both damages and attorneys' fees incurred by the consumer up to the
time of the offer. [d. (to be codified at TEX. Bus. & COM. CODE ANN. § 17.5052(d)).

121. [d. (to be codified at TEx. Bus. & COM. CODE ANN. § 17.5052(g».
122. [d. (to be codified at TEx. Bus. & COM. CODE ANN. § 17.5052(h».
123. [d. This section contains exceptions to these limits on damages if the court determines that

the offering party either could not perform the offer at the time it was tendered or had substantially
misrepresented the cash value of the offer. [d. (to be codified at TEx. BUS. & COM. CODE ANN. §
17.5052(i».
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The final procedural change to the DTPA of note relates to a codifica
tion of the process for seeking abatement of an action. The Texas Supreme
Court has previously ruled "that if a plaintiff files an action for damages
under the DTPA without first giving the required [60-day] notice, and a
defendant timely requests an abatement, the trial court must abate the
proceedings for 60 days. "124 The court also directed defendants to file
such pleas in abatement expeditiously, either "with the filing of an answer
or very soon thereafter." 125 Th~ court then advised that once a trial court
has found that the plaintiff did not provide statutory notice, then the court
must abate the action. 126 During the period of abatement, the plaintiff
needs to file the proper notice under the statute. 127

House Bill 668 codifies this abatement process and provides additional
details. 128 For example, the act provides more certainty to the process than
at common law by identifying a specific deadline before which a defendant
must file a timely plea in abatement (the thirtieth day after the filing of an
original answer).129 Like under common law, upon the filing of a timely
plea and after a hearing, the court must abate the proceeding if the plaintiff
has not provided the statutory sixty-day notice. 130 The statute, however,
also allows for an automatic abatement without a court hearing starting on

124. Hines v. Hash, 843 S.W.2d 464, 469 (Tex. 1992).
125. [d. The court explained that the request for abatement "must be made while the purpose

of notice-settlement and avoidance of litigation expense-remains viable." [d.
126. [d.
127. [d. In addition, if the defendant does not file a timely plea in abatement, the trial court

must consider the defendant's objections to a lack of notice as having been waived. [d.
128. The new language regarding abatement of DTPA claims appears as the following revised

subsections (c)-(e) of section 17.505:
(c) A person against whom a suit is pending who does not receive written notice, as

required by Subsection (a), may file a plea in abatement not later than the 30th day after the
date the person files an original answer in the coun in which the suit is pending. This
subsection does not apply ifSubsection (b) applies [relating to impracticability of timely filing
notice).

(d) The coun shall abate the suit if the coun, after a hearing, finds that the person is
entitled to an abatement because notice was not provided as required by this section. A suit
is automatically abated without the order ofthe coun beginning on the [lth day after the date
a plea in abatement is filed under Subsection (c) if the plea in abatement:

(l) is verified and alleges that the person against whom the suit is pending did
not receive the written notice as required by Subsection (a); and

(2) is not contravened by an affidavit filed by the consumer before the 1[th day
after the date on which the plea in abatement is filed.
(e) An abatement under Subsection (d) continues until the 60th day after the date that

written notice is served . ...
Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 6, 1995 Tex. Gen. Laws Servo 2988, 2993-94 (to
be codified as an amendment to TEX. Bus. & COM. CODE ANN. § 17.505).

129. [d. (to be codified as an amendment to TEX. Bus. & COM. CODE ANN. § 17.505(c».
130. [d. (to be codified as an amendment to TEX. Bus. & COM. CODE ANN. § 17.505(d».
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the eleventh day after the filing of the plea in certain situations. 131 Other
wise, the abatement practice is comparable to prior law. 132

VII. INSURANCE

In addition to the changes to the OTPA, House Bill 668 has several
provisions relating to insurance law. These include substantial revisions to
the statutory and regulatory scheme for claims of unfair insurance practices,
new unfair discrimination provisions, fine-tuning of the damages sections,
and an array of other changes that are consistent with many of the OTPA'
reforms.

A. Claims of Unfair Insurance Practices

The most significant reform of Texas insurance law included in House
Bill 668 relates to claims alleging unfair insurance practices. The new law
has amended Section 16(a) of Article 21.21 of the Insurance Code133 as
follows:

(a) Any person who has sustained actual damages caused by [as a res\:Ilt
ef) another's engaging in an act or practice declared in Section 4 of this
Article [sr in rules sr reg\:llatiens l(iJ;vflill)' aaefltea 13)' the Beara \:Inaer
this Artisle] to be unfair methods of competition or unfair or deceptive
acts or practices in the business of insurance or in any practice specifical
ly enumerated in a subdivision of[aefinea ey] Section 17. 46(b), [++,4.9
ef.--tBe] Business & Commerce Code, [as amenaea,] as an unlawful
deceptive trade practice may maintain an action against the person or
persons engaging in such acts or practices. To maintain an action for a
deceptive act or practice enumerated in Section 17.46(b), Business &
Commerce Code, a person must show that the person has relied on the
act or practice to the person's detriment. 134

Section 4 of Article 21.21 of the Insurance Code defines an array of
unfair methods of competition and unfair or deceptive acts or practices in

131. See id. For an automatic abatement, the defendant must have verified the plea alleging the
lack of proper notice, and the plaintiff must not have filed a controverting affidavit within 10 days
following the filing of the plea in abatement. [d.

132. For example, one matter not intended to be changed by these amendments relates to the
ability of a defendant to seek mandamus review of a denial of abatement. Hines v. Hash, 843 S. W.2d
464, 469 (Tex. 1992)..

133. Act of March 19, 1985, 69th Leg., R.S., ch. 22, § 3, 1985 Tex. Gen. Laws 395, 395,
amended by Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 13, 1995 Tex. Gen. Laws 2988,3000-01
(current version at TEx. INS. CODE ANN. art. 21.21 § 16(a) (Vernon Supp. 1996».

134. Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 13, 1995 Tex. Gen. Laws 2988,3000
01 (to be codified as an amendment to TEX. INS. CODE ANN. § 16(a».
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the business of insurance. 135 In turn, Section 16 of Article 21.21 allows
private causes of action for violations of the various unfair insurance
practices delineated in Section 4. 136 Under prior law, a person could also
bring an action under Section 16 for violations of Insurance Commission
rules relating to unfair insurance practices and unlawful deceptive trade
practices defined by Section 17.46 of the DTPA. 137 Moreover, because
Article 21.21 referred generally to Section 17.46 of the DTPA, under prior
law a person could invoke Article 21.21 of the Insurance Code not only to
bring actions for violations of the "laundry list" of deceptive acts or
practices identified in Section 17.46(b), but also for unlisted actions alleged
to be "false, misleading, or deceptive acts or practices in the conduct of
any trade or commerce" under Section 17.46(a). 138

House Bill 668 has substantially altered Section 16 of Article 21.21.
First, the new law has eliminated the ability for a person to bring a private
cause of action for an alleged violation of Insurance Commission rules. 139

In addition, the new law narrows the scope of the cross-reference from the
Insurance Code to Section 17.46 of the DTPA. Pursuant to House Bill
668, a person must now allege a violation of specific deceptive acts or
practices as identified in Section 17.46(b)'s laundry list. 140 There can be
no more actions premised on vague, unlisted practices. Finally, like the

135. TEX. INS. CODE ANN. art. 21.21, § 4 (Vernon Supp. 1996).
136. TEX. INS. CODE ANN. art. 21.21, § 16(a) (Vernon Supp. 1996).
137. Act of March 19, 1985, 69th Leg., R.S., ch. 22, § 3, 1985 Tex. Gen. Laws 395, 395

(amended 1995) (current version at TEX. INS. CODE ANN. art. 21.21, § 16(a) (Vernon Supp. 1996».
Correspondingly, prior to the enactment of House Bill 668, Section 17.50 of the DTPA authorized a
consumer to maintain an action for violations of insurance practices identified in either Article 21.21
of the Insurance Code or in Insurance Commission rules promulgated pursuant to Article 2 I .21.
Deceptive Trade Practices-Consumer Protection Act, 63d Leg., R.S., ch. 143, § I, 1973 Tex. Gen.
Laws 322,326-27, amended by Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 5, 1995 Tex. Gen.
Laws 2988,2992-93 (current version at TEX. Bus. & COM. CODE ANN. § 17.50(a)(4) (Vernon Supp.
1996).

138. Act of March 19, 1985, 69th Leg., R.S., ch. 22, § 3, 1985 Tex. Gen. Laws 395, 395
(amended 1995) (current version at TEX. INS. CODE ANN. art. 21.21, § 16(a) (Vernon Supp. 1996));
TEX. Bus. & COM. CODE ANN. § 17.46(a) (Vernon 1987); see Vail v. Texas Fann Bureau Mut. Ins.
Co., 754 S.W.2d 129, 135 (Tex. 1988); Spradling v. Williams, 566 S.W.2d 561, 564 (Tex. 1978)
(construing Section 17.46 to reach unlisted acts or practices). To add further confusion to this area, the
legislature amended the DTPA in 1979 to eliminate the private cause ofaction under Section 17.46(a);
However, because there was no corresponding revision to Article 21.21, that provision continued to
cross-reference all of Section 17.46. See Mark L. Kincaid, Unfair Insurance Practices-The Law Under
Vail, Watson, & the 1995 Amendments, in STATE BAR OF TEXAS PROF. DEV. PROGRAM, ADVANCED
DTPAICONSUMER/INSURANCE LAW COURSE U, U-2 (1995). But see infra notes 145-54 and
accompanying text.

139. Act of May 19,1995. 74th Leg., R.S., ch. 414, § 13, 1995 Tex. Gen. Laws 2988,3000
(to be codified as an amendment to TEX. INS. CODE ANN. art. 21.21, § 16(a»).

140. Id.
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corresponding amendments to the DTPA,141 a claimant under Section 16
of Article 21.21 must now demonstrate detrimental reliance. 142

On their face, the amendments to Section 16 of Article 21.21 appear
to be sweeping. Indeed, the elimination of private causes of action for
alleged violations of Insurance Commission rules represents a substantial
change in the law. On the other hand, many of the other changes to
Section 16 have simply codified holdings of the Texas Supreme Court in
recent insurance cases. One of those recent cases was Allstate Insurance
Co. v. Watson. 143 In Watson, the court specifically held that a third party
claimant lacked standing under Section 16 of Article 21.21 to sue an insurer
for unfair claims settlement practices. l44 As part of its analysis, the
Watson court also reasoned that Section 16 of Article 21.21 (prior to the
1995 legislation) authorized a private cause of action only "for any practice
defined by [S]ection 17.46 of the DTPA as an unlawful deceptive trade
practice. "145 Although the court acknowledged that Section 17.46 might
not be a complete list of unlawful deceptive practices under the DTPA,
Article 21.21 made actionable only those practices defined in Section
17.46. 146 Because unfair claim settlement I?ractices were not listed
anywhere in Section 17.46, the court commented that they could not be
actionable under Section 16 of Article 21.21. 147 This latter analysis has
generated some confusion in the law given its apparent conflict with an
earlier decision of the court, Vail v. Texas Farm Bureau Mut. Ins. Co. 148

In Vail the court held, in part, that Section 16 of Article 21.21 makes
actionable any violations of Section 17.46 of the DTPA, including unlisted
practices determined to be false, misleading, or deceptive. 149 Unlike
Watson, Vail involved an action by an insured against an insurer for alleged
unfair claims settlement practices. 150 Accordingly, the court in Watson
attempted to distinguish the duties involved in a relationship between a third
party and an insurer and those between an insured and an insurer. 151
Moreover, the Watson court asserted that "Vail remain[ed] the law as to
claims for alleged unfair claim settlement practices brought by insureds

141. See supra note 81 and accompanying text.
142. Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 13, 1995 Tex. Gen. Laws 2988,3000

(to be codified as an amendment to TEX. INS. CODE ANN. art. 21.21, § 16(a)).
143. 876 S.W.2d 145, 150 (Tex. 1994).
144. [d. In Watson, a woman injured in a car accident sued the other driver's insurance

company for alleged unfair claims settlement practices in failing to resolve her claims in good faith.
[d. at 146.

145. [d. at 149.
146. See id. (citing Spradling v. Williams, 566 S.W.2d 561,564 (Tex. 1978».
147. Watson, 876 S.W.2d at 149.
148. 754 S.W.2d 129, 135-36 (Tex. 1988).
149. [d. at 135.
150. [d. at 130.
151. Watson, 876 S.W.2d at 149.
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against their insurers. "152 Despite purporting to endorse Vail, however,
certain language in Watson, such as that relating to the viability of claims
premised on unlisted deceptive practices, clearly is at odds with Vail. 153

This confusion has already generated disagreement in the courts of appeals
regarding the supreme court's enunciation of the law. 154 The legislature
has now abated this confusion, however, by specifically eliminating the
ability for a party to rely on some undefined, unlisted deceptive act or
practice. 155

The 74th Legislature's decision to eliminate Insurance Commission
rules and regulations as an avenue for private causes of action is actually
more sweeping than may appear at first blush. First, parties can no longer
rely on Insurance Commission rules promulgated pursuant to Article 21.21
as bases for private causes of action. 156 In addition, the revised statute
now eliminates any reliance on definitions in the agency's rules as
"bridges" or "gateways" to prohibitions contained in other parts of the
Insurance Codel5

? or otherwise precluded by law. 158

152. Id.
153. See id. Watson also included other discussion potentially inconsistent with Vail relating

to the ability of panies to rely on Insurance Commission rules as the bases for private actions for unfair
claims settlement practices. See Kincaid, supra note 138, at U-6 to U-7.

154. Compare Han v. Berko, Inc., 881 S.W.2d 502, 508-09 (Tex. App.-El Paso 1994, writ
denied) (holding that Watson had modified Vail by making Section 16 of Anicle 21.21 applicable only
to the practices specifically enumerated in 17.46(b) of the DTPA) with Crum & Forster, Inc. v.
Monsanto Co., 887 S.W.2d 103, 116-18 (Tex. App.-Texarkana 1994, no writ) (declining to follow
the dicta of Watson on the same issue).

155. Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 13, 1995 Tex. Gen. Laws 2988,3000
(to be codified as an amendment to TEx. INS. CODE ANN. an. 21.21, § 16(a». For a detailed analysis
of Watson, see H. Roben Powell, Suits Against Insurers: Who Should the Law Protect? Point
Counterpoint, The Defendant's Perspective, in STATE BAR OF TEXAS PROF. DEV. PROGRAM,
ADVANCED DTPA/CONSUMER/INSURANCE LAW COURSE L, L-I to L-8 (1994); Philip K. Maxwell, Suits
Against Insurers: Who Should the Law Protect? The "Standing to Sue"Issue, Point-Counterpoint, The
Plaintiff's Perspective, in STATE BAR OF TEXAS PROF. DEY. PROGRAM, ADVANCED DTPA/CONSU
MER/INSURANCE LAW COURSE M, M-6 (1994).

156. On a related note, House Bill 668 has also amended Section 17(a) of Anicle 21.21 to
preclude panies from bringing class actions based on alleged violations of Insurance Commission rules.
It provides the following:

(a) If a member of the insurance buying public has been damaged by an unlawful
method, act, or practice defined in Section 4 of this Anicle [er hy me FYle& aRd reglllalisR&
la"'flIl1~' adsfllod lIy mil Ilearl! lIRdllr mi& A "i.lll er lIy aRY flra.1i.ll dofiRllr;! II~' ll:1l.lieR 17 4(j

af lRo Illl&iRll&& &. CalilFRllF\;1l Car;!ll, a& alilllRdlld,] as an unlawful deceptive trade practice, the
Board may request the Attorney General to bring a class action, or the individual damaged
may bring an action on behalf of himself and others similarly situated, to recover damages and
relief as provided in this section.

Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 15,1995 Tex. Gen. Laws 2988,3002 (to be codified
as an amendment to TEX. INS. CODE ANN. an. 21.21, § 17(a». This change also limits the ability of
the Insurance Commission to seek intervention by the Attorney General to proceed with class actions
premised on claims of deceptive practices. See id. Such requests will now have to be based on alleged
violations of practices identified in § 4 of Anicle 21.21. See id.

157. See Kincaid, supra note 138, at U-7. For example, in Vail v. Texas Farm Bureau Mut.
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Although the new legislation has taken away the ability for an insured
to bring a private cause of action based on a violation of an Insurance
Commission rule, another portion of House Bill 668 has raised to the level
of statutory protection a variety of unfair insurance practices that previously
were addressed only in the agency rules. The 74th Legislature added these
new sections to assure that insureds retain protection against certain unfair
settlement practices, despite the elimination of certain claims based on
violations of Insurance Commission rules. 159 As one commentator has
observed, "the Legislature has clearly shown its intent that such conduct
[involving unfair insurance practices exhibited by an insurer against an
insured] remain subject to enforcement by a private cause of action. "160

At the same time, by including these prohibitions in the statute, rather than
allowing actions based on agency rules, the revised legislation has created
more certainty in the area. There is less potential for agency or judicial
manipulation of the duties required of insurers, while protection has been
retained for insureds. 161

Ins. Co., 754 S.W.2d 129, 134 (Tex. 1988), the court allowed a party to rely on prohibitions set forth
in an agency rule that incorporated by reference prohibited practices contained in other parts of the
Insurance Code. By using this agency definition, the claimant in Vail was able to generate a cause of
action tied to certain practices contained in Article 21.21-2 of the Insurance Code, even though that
statute does not itself authorize a private cause of action. See id. at 134-35. Dicta in Watson, however,
is in substantial conflict with this aspect of Vail. See Watson, 876 S.W.2d at 148-49. House Bill 668's
elimination of references to agency rules or regulations in § 16 of Article 21.21 substantially simplifies
this area. See Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 13, 1995 Tex. Gen. Laws 2988,3000
(to be codified as an amendment to TEX. INS. CODE ANN. art. 21.21, § 16(a».

158. Another Insurance Commission rule forbids an insurer from engaging in trade practices
"determined pursuant by law" to be unfair methods of competition or deceptive acts or practices. 28
TEX. ADMIN. CODE § 21.3(b) (West 1995) (Texas Dep't of Ins., Unfair Trade Practices Prohibited).
In Vail, the court construed this language to create a basis for incorporating the breach of the common
law duty of good faith and fair dealing as an Article 21.21 violation. See Kincaid, supra note 138, at
U-5 (citing Vail, 754 S.W.2d at 135).

159. See Act of June 8,1995, 74th Leg., R.S., ch. 414, § 11, 1995 Tex. Gen. Laws 2988,
2999-3000 (to be codified at TEX. INS. CODE ANN. art. 21.21, § 4(10)-(11)).

160. See Kincaid, supra note 138, at U-9.
161. The new provisions appear as additional subsections to § 4 of Article 21.21, which are

actionable pursuant to § 16 of that Article. They provide the following:
(10) Unfair Serrlement Practices. (a) Engaging in any of the following unfair serrlement
practices with respect to a claim by an insured or beneficiary:

(i) misrepresenting to a claimant a material fact or policy provision relating
to coverage at issue;

(ii) failing to arrempt in good faith to effectuate a prompt, fair, and equitable
serrlement of a claim with respect to which the insurer's liability has become
reasonably clear;

(iii) failing to arrempt, in goodfaith, to effectuate a prompt, fair, and equitable
serrlement under one ponion of a policy of a claim with respect to which the
insurer's liability has become reasonably clear in order to influence the claimant to
serrle an additional claim under another ponion ofthe coverage, provided that this
prohibition does not apply ifpayment under one ponion ofthe coverage constitutes
evidence of liability under another ponion of the policy;
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Another significant aspect of the codification of this array of unfair
claims settlement practices is the 74th Legislature's intent to embrace the
result relating to third party claims set forth in Allstate Insurance Co. v.
Watson. 162 After listing an array of unfair settlement practices in the new
addition to Section 4 of Article 21.21,163 the reform bill specifically states

(iv) failing to provide promptly to a policyholder a reasonable explanation of
the basis in the policy, in relation to the facts or applicable law, for the insurer's
denial of a claim or for the offer of a compromise settlement of a claim;

(v) failing within a reasonable time to:
(A) affirm or deny coverage of a claim to a policyholder;

or
(8) submit a reservation of rights to a policyholder;

(vi) refusing, failing, or unreasonably delaying an offer of settlement under
applicable first-pany coverage on the basis that other coverage may be available or
that third parties are responsible for the damages suffered, except as may be
specifically provided in the policy;

(vii) undertaking to enforce a full and final release of a claim from a
policyholder when only a partial payment has been made, provided that this
prohibition does not apply to a compromise settlement of a doubtful or disputed
claim;

(viii) refusing to pay a claim without conducting a reasonable investigation
with respect to the claim;

(ix) with respect to a Texas personal auto policy, delaying or refusing
settlement of a claim solely because there is other insurance of a different type
available to satisfy all or any part of the loss forming the basis of that claim; or

(.l:) requiring a claimant, as a condition of settling a claim, to produce the
claimant's federal income tax returns for examination or investigation by the person
unless:

(A) the claimant is ordered to produce those tax returns by
a court;

(8) the claim involves a fire loss; or
(C) the claim involves lost profits or income.

(b) Paragraph (a) of this clause does not provide a cause of action to a
third party asserting one or more claims against an insured covered under
a liability insurance policy.

(11) Misrepresentation of Insurance Policy. Misrepresenting an insurance policy by:
(a) making an untrue statement of material fact;
(b) failing to state a material fact that is necessary to make other statements

made not misleading, considering the circumstances under which the statements were
'made;

(c) making a statement in such manner as to mislead a reasonably prudent
person to a false conclusion of a material fact;

(d) making a material misstatement of law; or
(e) failing to disclose any matter required by law to be disclosed, including a

failure to make disclosure in accordance with another provision of this code.
Act of May 19, 1995, 74th Leg., R.S., ch. 414, § II, 1995 Tex. Gen. Laws 2988, 2999-3000 (to be
codified at TEX. INS. CODE ANN. art. 21.21, § 4(10)-(11».

162. 876 S.W.2d 145, 150 (Tex. 1994); see also Transport Ins. Co. v. Faircloth, 898 S.W.2d
269,274 (Tex. 1995) (declining to find a third party who negotiates a settlement with an insurer to have
consumer status).

163. Act of May 19, 1995, 74th Leg., R.S., ch. 414, § II, 1995 Tex. Gen. Laws 2988,2999
(to be codified at TEX. INS. CODE ANN. art. 21.21, § 4(10)(a)).
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that none of those provisions will "provide a cause of action to a third
party asserting one or more claims against an insured covered under a
liability insurance policy. "164 The causes of action are intended to be for
"unfair settlement practices with respect to a claim by an insured or
beneficiary. "165 The court in Watson held that an injured third party
claimant is not a beneficiary who may assert unfair settlement practices
against an insurer. l66 It was clearly the 74th Legislature's intent to
endorse and codify the holding of Watson to that effect. 167

B. New Unfair Discrimination Provisions

The 74th Legislature also amended the Insurance Code by adding a
new article on unfair insurance discrimination as part of the 1995 reforms.
House Bill 668 created a new section of the Insurance Code, Article 21.21
8, which provides the following:

Art. 21.21-8. UNFAIR DISCRIMINATION
Sec. 1. Scope. This article shall apply to any person engaged in the

business ofinsurance. "Person" shall mean any individual, corporation,
association, partnership, reciprocal exchange, interinsurer, Lloyds
insurer, fraternal benefit society, county mutual, farm mutual, and any
other legal entity engaged in the business of insurance, including agents,
brokers, adjusters, and life insurance counselors.

Sec. 2. No person shall engage in any unfair discrimination by
making orpermitting any unfair discrimination between individuals ofthe
same class and ofessentially the same hazard in the amount ofpremium,
policy fees, 01; rates charged for any policy or contract of insurance or in
the benefits payable thereunder, or in any of the terms or conditions of
such contract, or in any other manner whatever.

164. Id. (to be codified at TEX. INS. CODE ANN. art. 21.21, § 4(10)(a)).
165. Id. (to be codified at TEx. INS. CODE ANN. art. 21.21, § 4(10)(a)).
166. Watson, 876 S.W.2d at 150.
167. Indeed, the bill's House sponsors, Representatives Duncan, lunell, and Hunter, added a

statement of legislative intent on the house floor, as follows:
It is the intention of the authors, by including new Section 4(10) dealing with unfair

settlement practices, to expressly affirm the holding in Watson v. AI/state Ins. Co., 876
S.W.2d 145 (Tex. 1994), that an automobile accident victim did not have standing to sue an
insurer as a third-party beneficiary of a liability policy. This is the intention of new Section
4(10)(b) ... that expressly provides that there is no cause of action created to a third party
asserting one or more claims against an insured covered under a liability insurance policy.
Liability insurance policies are intended to cover all types of policies where the insurer has
a duty to defend or provide coverage to an insured where a third party is asserting a claim
against that insured. It is felt that the new language in Article 21.21, Section 4(10)(b)
expresses that intent.

H.J. OF TEX., 74th Leg., R.S. 1826-27 (1995) (H.B. 668-Statement of Legislative Intent).
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Sec. 3. (a) A person who has sustained economic damages as a
result ofanother's engaging in unfairdiscrimination, as defined in Section
2 of this anicle, may maintain an action against the person or persons
engaging in such acts or practices in a district coun in Travis County,
Texas, and not elsewhere.

(b) In a suit filed under this anicle, any plaintiff who prevails may
obtain:

(l) the amount ofeconomic damages plus coun costs and
attorneys' fees. Coun costs may include any reasonable and
necessary expert witness fees. If the trier offact finds that the
defendant knowingly committed any acts prohibited by this
anicle. the coun may award a civil penalty in an amount ofnot
more than $25,000 per claimant; and

(2) an order enjoining such acts or failure to act.
(c) All actions under this anicle must be commenced within 12

months after the date on which the plaintiff was denied insurance or the
unfair act occurred.

(d) On a finding by the coun that an action under this section was
groundless and brought in bad faith or brought for the purpose of
harassment, the coun shall award the defendant reasonable and necessary
attorneys' fees. 168

These new provisions were intended to address the problem of
insurance redlining, a practice in which an insurer discriminates between
"individuals of the same class and of essentially the same hazard,,169 in
the setting of rates or premiums charged, or in the benefits provided. This
provision became part of the DTPA bill as part of a political compromise.
House Bill 668 had become stalled in the Senate late in the legislative
session in part because of Senator Rodney Ellis' concerns about the problem
of insurance redlining. Senator Ellis, however, was willing to allow House
Bill 668's DTPA reforms to go forward provided that these unfair
discrimination provisions were added. Accordingly, following a negotiated
compromise with the House authors of House Bill 668, Senator Ellis
appended Article 21.21-8 as a floor amendment to House Bill 668. 170

The floor amendment adding Article 21.21-8 to the Insurance Code
also repealed a previously existing provision of the Insurance Code relating
to unfair discrimination. l7l Under prior law, Section 4(7)(b) of Article

168. Act of May 19, 1995. 74th Leg., R.S., ch. 414, § 16, 1995 Tex. Gen. Laws 2988,3002-
03 (to be codified at TEx. INS. CODE ANN. art. 21.21-8).

169. [d. (to be codified at TEx. INS. CODE ANN. art. 21.21-8, § 2).
170. S.l. OF TEX., 74th Leg., R.S. 2315-16 (1995) (Floor Amendment No.3 by Senator Ellis).
171. [d.
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21.21 of the Insurance Code172 declared as a type of actionable unfair
discrimination, an insurer's

[m]aking or permitting any unfair discrimination between individuals of
the same class and of essentially the same hazard in the amount of
premium, policy fees, or rates charged for any policy or contract of
accident or health insurance or in the benefits payable thereunder, or in
any of the terms or conditions of such contract, or in any other manner
whatever. 173

The new Article 21.21-8 includes generally identical language by proscrib
ing an insurer from

making or permitting any unfair discrimination between individuals of the
same class and of essentially the same hazard in the amount of premium,
policy fees, or rates charged for any policy or contract of insurance or
in the benefits payable thereunder, or in any of the terms or conditions
of such contract, or in any other manner whatever. 174

The only difference in the two quoted provisions is the expansion in
the new article from the former law's limitation to accident or health
policies. The new article extends prior protections to all types of insurance.
In addition, the new law creates a new private cause of action for such
unfair discrimination. 175 The statute places venue for these unfair
discrimination actions exclusively in the district court of Travis County, and
allows an aggrieved party to seek economic damages, as well as civil
penalties of up to $25,000 per claimant for knowing violations. 176

Although such civil penalties are possible in the event of knowing
violations, the new article does not authorize the awarding of damages for
mental anguish.

During the legislative process a certain level of disagreement arose as
to the precise scope and application of Article 21.21-8. Upon House Bill
668's passage in the Senate, Senator Ellis, who sponsored the negotiated
amendment that added Article 21.21-8, made the following remarks:

172. Act of April 25, 1957, 55th Leg., R.S., ch. 198, § 1, 1957 Tex. Gen. Laws 401,403,
repealed by Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 11, 1995 Tex. Gen. Laws 2988, 2997
3000 (originally codified at TEX. INS. CODE ANN. an. 21.21, § 4(7)(b».

173. [d.
174. Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 16, 1995 Tex. Gen. Laws 2988,3003

(to be codified at TEX. INS. CODE ANN. an. 21.21-8, § 2).
175. [d. (to be codified at TEx. INS. CODE ANN. an. 21.21-8, § 3).
176. [d. Moreover, the new act grants the coun the discretion to award these civil penalties,

if any, and not the trier of fact. [d. (to be codified at TEX. INS. CODE ANN. an. 21.21-8, § 3(b)(l».
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Article 21.21-8, Section 2, prohibits discrimination between
individuals or groups of insureds with essentially the same expectation of
loss. Tl)is statute would prohibit the use of rating or underwriting factors
that differentiate between individuals or groups of insureds with
essentially the same risk of loss, all other factors being equal. 177

Once the bill returned to the House for consideration of the Senate's
amended version, the House sponsors who had negotiated the amendment
took issue with Senator Ellis' construction of Section 2 of Article 21.21-8.
Representatives Duncan, Todd Hunter, and lunell provided the following
reply to Senator Ellis:

We have reviewed the statement of legislative intent filed by Senator
Ellis in the Senate Journal on May 17, 1995, and express our disagree
ment with his statement. The prohibitions contained in Art. 21.21-8,
Section 2, were only intended to be expanded to all lines of insurance in
a manner consistent with the express statutory language and consistent
with past interpretation of that language. Senator Ellis's statement
deviates from the language in several respects.

Art. 21.21-8, Section 2, prohibits certain unfair discrimination
between individuals of the same class and essentially the same hazard.
Senator Ellis's statement of intent attempts to deviate from the statutory
language by using the words "groups of insureds" and "same expecta
tion of loss." These terms do not appear in Art. 21.21-8, Section 2.
Further, his statement that the statute would prohibit the "use of rating
or underwriting factors" is also contrary to the language in Article 21.21
8, Section 2. It is our intention that Article 21.21-8, Section 2, use the
identical words contained in Article 21.21, Section 4(7)(b) with the sole
exception that the words "accident and health" would be deleted. 178

We suggest that the views of Representatives Duncan, Hunter, and
lunell are better reasoned.179 The only textual change to the operative
provision of the prior law was the expansion to all lines of insurance

177. S.l. OF TEX., 74th Leg., R.S. 2316 (t995) (Statement of Legislative Intent by Senator
Ellis).

178. H.J. OF TEX., 74th Leg., R.S. 3118 (t995)(Statement of Legislative Intent by Representa
tives Duncan, Hunter, and lunell).

179. Ofcourse, several of the authors of this Article were also the House sponsors of House Bill
668, and Senator Ellis is not participating in the preparation of this Article. His views are no doubt
encompassed in his statement on the Senate floor. Worth noting, however, is that during Senate
hearings on House Bill 668, Senator Ellis appeared to be interested primarily in simply expanding the
prior limitation on this fonn of discrimination from accident and health policies to all lines of insurance.
See Hearings on Tex. H.B. 668 Before the Senate Comm. on Economic DeveLopment, 74th Leg., R.S.
(May II, t 995) (comments by Senator Ellis) (from Tapes 1 & 2) (tapes available from Senate Staff
Services Office).
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through the elimination of the limiting words "accident or health." 180

Senator Ellis has attempted to add language to Article 21.21-8, Section 2,
that is simply not part of the text of the new law. 181

In addition to the controversy concerning the scope of Article 21.21-8,
in the last days of the 1995 legislative session, the 74th Legislature added
two additional sections to that new article as part of a further compromise
between tort reform advocates and Senator Ellis. Those sections, which
arose as amendments to an altogether different bill,182 provide the follow
ing:

Sec. 4. AFFIRMATIVE DEFENSE. A legal entity engaged in the
business of insurance as specified in Section 1 of this article is not in
violation of the prohibited acts defined in or determined pursuant to
Section 2 of this article if the refusal to insure; the refusal to continue to
insure; the limiting of the amount, extent, or kind of coverage; or the
charging ofan individual a different rate for the same coverage is based
upon sound actuarial principles.

Sec. 5. EXCEPTION. A legal entity engaged in the business of
insurance as specified in Section 1 ofthis article is not in violation of the
prohibited acts defined in or determined pursuant to Section 2 of this
article if the entity provides insurance coverage only to persons who are
required to obtain or maintain membership or qualification for member
ship in a club, group, or organization so long as membership or
membership qualifications are uniform requirements of the insurer as a
condition ofproviding insurance, and are applied uniformly throughout
this state, and the entity does not engage in any of the prohibited acts
defined in or determined pursuant to Section 2 of this article for persons

180. See H.J. OF TEX., 74th Leg., R.S., 3118 (1995) (Statement of Legislative Intent by
Representatives Duncan, Hunter, and Junell).

181. As a further bearing on intent, House sponsor Duncan added the following remarks for
entry in the House Journal:

One of the Senate Floor amendments creates a new [A)rticle 21.21-8 which prohibits
certain unfair discrimination. The prohibition in this new Article was taken from Article
21.21, Section 4(7)(b) which had an identical prohibition applicable only to accident and
health insurance. Article 21.21, Section 4(7)(b) was deleted. The intention of this new
Article is to provide a cause of action for this prohibition that is more reasonable and can be
more consistently applied and enforced. . . . I was an author of and directly involved in
negotiations regarding this amendment [creating Article 21.21-8). It is not my intent to
authorize private causes of action against insurance companies based on classification of risks
promulgated or approved by the Commissioner of Insurance. Challenges to classifications
should continue to be made to the Department of Insurance through administrative action.

H.J. OF TEx? 74th Leg., R.S. 3118 (1995) (Statement of Legislative Intent by Representative Duncan).
182. Act of May 19, 1995, 74th Leg., R.S., ch. 415, § 12, 1995 Tex. Gen. Laws 3005, 3016

(to be codified at TEX. INS. CODE ANN. art. 21.21-8, §§ 4-5). House Bill 1367 added several new,
unrelated, anti-discrimination provisions to the Insurance Code and established a group auto and
property insurance program for underserved areas of the state as designated by the Insurance
Commission. Act of May 19, 1995, 74th Leg., R.S., ch. 415, §§ 3-4, 1995 Tex. Gen. Laws 3005,
3007-08 (to be codified at TEX. INS. CODE ANN. §§ 5.35-3, 21.79).
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who are qualified members, except as otherwise provided in this
section. 183

As set forth in this amendment to House Bill 1367, Section 4 of Article
21.21-8 purports to provide an affirmative defense to charges of unfair
redlining practices upon proof that an insurer's allegedly discriminatory
practices were based upon sound actuarial practices. The extent that
insurers will rely upon this affirmative defense is unclear. An insurer will
not face liability under Article 21.21-8 unless it has engaged in "unfair
discrimination between individuals of the same class and of essentially the
same hazard. "184 If an insurer can demonstrate that it has treated individ
uals differently because of actual distinctions in the scope of identifiable
hazards, then the insurer should be successful in defending against an
Article 21.21-8 suit-without needing to resort to the affirmative defense set
forth in Section 4.

Finally, the 74th Legislature added Section 5 to Article 21.21-8 to
make it clear that entities which provide insurance coverage only to persons
who qualify as members in a particular group or organization are generally
not going to be in violation of this new unfair discrimination statute, as long
as the entity applies such membership requirements in a uniform fash
ion. lss

C. Damages

House Bill 668 has also amended Article 21.21 of the Insurance Code
with respect to the proper measure of damages for violations. As amended,
Section 16 of Article 21.21 now includes the following language:

(b) In a suit filed under this section, any plaintiff who prevails may
obtain:

(1) the amount of actual damages plus court costs and
reasonable and necessary attorneys' fees. If the trier of fact
finds that the defendant knowingly committed the acts com-

183. Act of May 19, 1995, ch. 415, § 12. 1995 Tex. Gen. Laws 3005, 3016 (to be codified at
TEx. INS. CODE ANN. art. 21.21-8, §§ 4-5).

184. Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 16, 1995 Tex. Gen. Laws 2988,3003
(to be codified at TEX. INS. CODE ANN. art. 21.21-8, § 2).

185. See Act of May 19, 1995, 74th Leg., R.S., ch .. 415, § 12, 1995 Tex. Gen. Laws 3005,
3016 (to be codified at TEx. INS. CODE ANN. art. 21.21-8, § 5). Prior to the addition of Section 5.
Representative Duncan had stated that Article 21.21-8 was "not intended to prohibit insurance
organizations (such as USAA, Fann Bureau, Fratemals or other membership type organizations) that
require membership or qualification for membership in a club, group, or organization from applying
such membership qualifications unifonnly as a condition of providing insurance." H.J. OF TEX., 74th
Leg., R.S. 3118 (1995) (Statement of Legislative Intent by Representatives Duncan). The addition of
Section 5 to Article 21.21-8 underscores that intent.
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plained of, the trier of fact may award not more than three
[eaarl saall cw.'MEI, iB aElElitiaB, twa] times the amount of actual
damages; or

(2) an order enjoining such acts or failure to act; or
(3) any other relief which the court deems proper. 186

1481

Thus, prior to the 1995 amendments, Section 16 of Article 21.21 mandated
the trebling of damages in the event of knowing violations. 18

? As amend
ed, the section still allows for the trebling of damages in the event of
knowing violations, but the trier of fact now has the discretion to apply a
multiplier effect to the actual damages awarded. 188

In contrast to the revisions to the damages provisions of the DTPA,
House Bill 668 did not alter the ability of an insured to recover actual
damages in actions asserting unfair insurance practices. As discussed
above, the new legislation has amended the DTPA to limit a consumer's
recovery generally to "economic" damages and to add intent thresholds for
the recovery of damages for mental anguish. 189 Section 16 of Article
21.21, however, continues to refer to the award of actual damages. l90

Moreover, the DTPA's new limitations on damages do not apply to suits
brought under Article 21.21, despite the Insurance Code's cross-references
to the DTPA. 191

Finally, one additional amendment to Article 21.21 of the Insurance
Code relating to damages precludes a person from obtaining a double
recovery of damages and penalties for the same act or practice under both
Article 21.21 and some other law. l92 This provision essentially codifies

186. Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 13, 1995 Tex. Gen. Laws 2988, 3000
(to be codified as an amendment to TEx. INS. CODE ANN. §§ 16(b)(I)-(3».

187. Act of March 19, 1985, 69th Leg., R.S., ch. 22, § 3, 1985 Tex. Gen. Laws 395, 395,
amended by Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 13, 1995 Tex. Gen. Laws 2988,3000-01
(current version at TEX. INS. CODE ANN. art. 21.21, § 16(b) (Vernon Supp. 1996)).

188. Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 13, 1995 Tex. Gen. Laws 2988, 3000
(to be codified as an amendment to TEX. INS. CODE ANN. §§ 16(b)(l)-(3».

189. See supra notes 61-65 and accompanying text.
190. See Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 13, 1995 Tex. Gen. Laws 2988.

3000 (to be codified as an amendment to TEx. INS. CODE ANN. art. 21.21, § 16). But see State Farm
Life Ins. Co. v. Beaston, 907 S.W.2d 430, 435 (Tex. 1995) (requiring a finding of knowing conduct
as a prerequisite to the award of mental anguish damages for violations of Article 21.21).

191. See Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 5, 1995 Tex. Gen. Laws 2988,2993
(to be codified at TEX. Bus. & COM. CODE ANN. art. 17.50(h». Subsection (h) of section 17.50 of the
DTPA provides that a claimant can obtain actual damages if another law allows the party to bring a
cause of action under the DTPA. [d.

192. See Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 12, 1995 Tex. Gen. Laws 2988,
3000 (to be codified at TEX. INS. CODE ANN. art. 21.21, § llA). Section llA of Article 21.21
provides that" [a] person may not recover damages and penalties for the same act or practice under both
this Article and under another law." [d.
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existing case law193 and is consistent with a similar provision in the
DTPA. 194

D. Other Insurance Reforms

Although the damages provisions vary between the DTPA and the
Insurance Code provisions for claims based on unfair insurance practices,
House Bill 668 includes an array of other amendments to the insurance
provisions to cause those sections to conform to the DTPA. For example,
the reform bill has amended the claimant insured's required, pre-suit notice
period from thirty days to sixty days to be consistent with comparable
sections of the DTPA. 195 Similarly, the bill has codified procedures for
the filing of pleas in abatement that track the revisions to the DTPA. 196

In addition, like the comparable provision in the revised DTPA!97 House
Bill 668 includes a virtually identical new section granting an insurer two
opportunities to tender settlement offers as a means of avoiding or limiting
liability. 198 Also, the Insurance Code amendments include a section on

193. See. e.g., Allstate Ins. Co. v. Kelly, 680 S.W.2d 595, 606 (Tex. App.-Tyler 1984, wri1
refd n.r.e.) (holding that the award of both treble and exemplary damages could not stand because i1
amounted to double recovery for the same acts or conduct).

194. See TEX. BuS. & COM. CODE ANN. § 17.43 (Vernon Supp. 1996).
195. Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 13, 1995 Tex. Gen. Laws 2988, 3000

(Vernon) (to be codified as an amendment to TEX. INS. CODE ANN. art. 21.21, §§ 16(e)-(f».
196. Id. (to be codified as an amendment to TEX. INS. CODE ANN. art. 21.21, §§ 16(g)-(i».

As amended, these new sections now provide:
(g) A person against whom a suit is pending who does not receive written notice. as

required by Subsection (e) ofthis section. may file a plea in abatement not later than the 30th
day after the date the person files an original answer in the coun in which the suit is pending.

(h) The coun shall abate the suit if the coun. after a hearing. finds that the person is
entitled to an abatement because notice was not provided as required by this section. A suit
is automatically abated without the order ofthe coun beginning on the 11th day after the date
a plea in abatement is filed under Subsection (g) if the plea in abatement:

(I) is verified and alleges that the person against whom the suit is pending did
not receive the written notice as required by Subsection (e); and

(2) is not controvened by an affidavit filed by the claimant before the 11th day
after the date on which the plea in abatement is filed.
(i) An abatement under Subsection (h) continues until the 60th day after the date that

written notice is served . ...
1d.

197. See supra notes 119-23 and accompanying text.
198. House Bill 668 has added a new Section 16A to Article 21.21, which provides the

following:"
Sec. 16A. OFFERS OF SETTLEMENT. (a) A person who receives notice under Section

16(e) ofthis anicle may tender an offer ofsettlement at any time during the period beginning
on the date notice is received and ending on the 60th day after that date.

(b) If a mediation under Section 16B of this anicle is not conducted. the person may
tender an offer of settlement at any time during the period beginning on the date an original
answer is filed and ending on the 90th day after that date.
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mandatory mediation that parallels the DTPA changes. 199

(c) Ifa mediation under Section 16B ofthis anicle is conducted, a person against whom
a claim under Section 16 ofthis anicle is pending may tender an offer ofsettlement during the
period beginning on the day after the date that the mediation ends and ending on the 20th day
after that date.

(d) An offer ofsettlement tendered by a person against whom a claim under Section 16
of this anicle is pending must include an offer to pay the following amounts of money,
separately stated:

(1) an amount ofmoney or other consideration, reduced to its cash value, as
settlement of the claim for damages; and

(2) an amount of money to compensate the claimant for the claimant's
reasonable and necessary attorneys' fees incurred as of the date of the offer.
(e) Unless both pans of an offer of settlement required under Subsection (d) of this

section are accepted by the claimant not later than the 30th day after the date the offer is
made, the offer is rejected.

(j) A settlement offer tendered by a person against whom a claim under Section 16 ofthis
anicle is pending that complies with this section and that has been rejected by the claimant
may be filed with the coun with an affidavit cenifying its rejection.

(g) If the counfinds that the amount tendered in the settlement offerfor damages under
Subsection (d) (1) of this section is the same as, substantially the same as, or more than the
damages found by the trier offact, the claimant may not recover as damages any amount in
excess of the lesser of'

(1) the amount of damages tendered in the settlement offer; or
(2) the amount of damages found by the trier offact.

(h) If the coun makes the finding described by Subsection (g) of this section, the coun
shall determine reasonable and necessary attorneys' fees to compensate the claimant for
attorneys' fees incurred before the date and time ofthe rejected settlement offer. If the coun
finds that the amount tendered in the settlement offer to compensate the claimantfor attorneys'
fees under Subsection (d) (2) of this section is the same as, substantially the same as, or more
than the amount ofreasonable and necessary attorneys'fees incurred by the claimant as ofthe
date ofthe offer, the claimant may not recover attorneys' fees greater than the amount offees
tendered in the settlement offer.

(i) If the coun finds that the offering pany could not perform the offer at the time the
offer was made or that the offering pany substantially misrepresented the cash value of the
offer, Subsections (g) and (h) of this section do not apply.

(j) If Subsection (g) of this section does not apply, the coun shall award damages as
required by Section 16(b) of this anicle. If Subsection (h) of this section does not apply, the
coun shall award attorneys' fees as required by Section 16(b) of this anicle.

(k) An offer ofsettlement is not an admission ofengaging in an act or practice declared
in Section 4 ofthis anicle to be an unfair method ofcompetition or an unfair or deceptive act
or practice in the business of insurance.

Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 14, 1995 Tex. Gen. Laws 2988, 3001-02 (to be
codified at TEX. INS. CODE ANN. § 16A).

199. For a discussion of the new mediation provisions in the DTPA, see supra notes 104-14 and
accompanying text. The related provision in the Insurance Code now appears as Section 168 of Article
21.21 as follows:

Sec. 16B. MEDIA110N. (a) A pany may, not later than the 90th day after the date of
service of a pleading in which relief under Section 16 of this anicle is sought, file a motion
to compel mediation of the dispute in the manner provided by this section.

(b) The coun shall, not later than the 30th day after the date a motion under this section
is filed, sign an order setting the time and place of the mediation.

(c) If the panies do not agree on a mediator, the coun shall appoint the mediator.
(d) Mediation shall be held within 30 days after the date the order is signed, unless the

panies agree otherwise or the coun determines that additional time, not to exceed an



1484 TEXAS TECH LAW REVIEW [Vol. 27:1441

Finally, one last change to the insurance provisions relates to
causation. As amended, Section 16 of Article 21.21 now authorizes
persons who have sustained actual damages "caused by" another's
engaging in proscribed conduct to maintain actions .200 Previously, the
statute provided a cause of action to persons who sustained actual damages
"as a result of" such improper conduct. 201 This change is largely
stylistic rather than substantive,202 and more closely parallels language in
Section 17.50 of the OTPA requiring a consumer to prove that alleged acts
or practices are a "producing cause" of harm. 203

VIII. CONCLUSION

House Bill 668 represents a substantial overhaul of the Texas OTPA
and various insurance law provisions. The 74th Legislature's objective in
passing House Bill 668 was to reestablish the original ,intent of the OTPA
to protect genuine consumers facing unscrupulous parties who are either
more sophisticated or in a better bargaining position. House Bill 668
represents a legislative correction to a substantial expansion beyond this
original intent. Among the various provisions of the Act, the drafters
included language ,intended to limit business-versus-business litigation;
eliminate many claims against professionals relating to professional advice;
exclude the OTPA from the ambit of personal injury litigation; reform and
simplify the law relating to insurance claims based on unfair settlement
practices; and encourage the employment of mediation and reasonable
settlement offers to avoid frivolous lawsuits. At the same time, the 74th

additional 30 days, is warranted.
(e) Except as agreed to by all parties who have appeared in the action, each party who

has appeared shall participate in the mediation and, except as provided by Subsection (f), shall
share the mediation fee.

(f) A party may not compel mediation under this section ifthe amount ofactual damoges
claimed is less than $15,000, unless the party seeking to compel mediation agrees to pay the
costs of the mediation.

(g) Except as provided in this section, Section 154.023, Civil Practice and Remedies
Code, and Subchapters C and D, Chapter 154, Civil Practice and Remedies Code, apply to
the appointment of a mediator and to the mediation process provided by this section.

Act of May 19, 1995. 74th Leg., R.S" ch. 414, § 14, 1995 Tex. Gen. Laws 2988, 3001-02 (to be
codified at TEX. INS. CODE ANN. § 16B).

200. Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 13, 1995 Tex. Gen. Laws Serv, 2988,
3000-01 (to be codified as an amendment to TEx. INS. CODE ANN. 'art. 21.21, § 16(a».

201. Act of March 19, 1985, 69th Leg., R.S., ch. 22, § 3, 1985Tex. Gen. Laws 395, 395
(amended 1995) (current version at TEX. INS. CODE ANN. art. 21.21, § 16(a) (Vernon Supp. 1996».
House Bill 668 amends section 16(a) as follows: "(a) Any person who has sustained acrual damages
caused by [as a reslIlt sf] another's engaging in an act or practice ... may maintain an action ...."
1d. Act of May 19, 1995, 74th Leg., R.S., ch. 414, § 13, 1995 Tex. Gen. Laws 2988,3000-01.

202. See Kincaid, supra note 140, at V-II (suggesting that the change will require revisions of
necessary jury questions).

203. TEX. Bus. & COMM. CODE ANN. § 17.50(a) (Vernon Supp. 1996).
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Legislature retained strict sanctions that consumers may employ against
persons who knowingly or intentionally cause harm; retained the' 'laundry
list" of :ictionable false, misleading, or deceptive acts or practices; and
retained the DTPA's directive that its provisions be construed liberally.
Accordingly, this reform bill should serve to provide a more favorable
business climate in Texas, reduce litigation, and guard against frivolous
suits while retaining strong protections for consumers who have unfortunate
dealings with unscrupulous concerns.




