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CHAPTER I 

REVIEW OF THE LITERATURE 

Legal-psychology has emerged as a vital area of 

investigation by social psychologists who are increasingly 

being sought after to impart their expertise to the resolu

tion of legal-social dilemmas. The study of various aspects 

of the jury system is one which has made particular use of 

psychological inquiry. Research in counseling psychology, 

which identifies the influence of sex-role stereotypes on 

professional judgments of mental health, may be related to 

social psychology studies in order that previously neglected 

variables affecting the trial outcome may be properly 

assessed. 

The purpose of the present study is to investigate 

the effects of varying the sex of the defendant, the sex of 

the expert witness, and the type of criminal offense on 

judicial decisions in cases using expert psychological 

testimony. 

An Overview of Legal and Psychological 

Collaboration: Expert Witnesses 

The collaboration of legal and psychological 

research to evaluate societal institutions, such as the 
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American jury system, has increased both in the intensity 

and frequency of efforts. A fundamental assumption of our 

judicial system is that jurors reach a decision concerning 

the defendant on trial on the basis of legally admissible 

evidence, in accordance with legally prescribed instruc

tions (Davis, Bray, 5c Holt, in Tapp 6c Levine, 1977). The 

validity of this assumption, however, has been scrutinized 

in the legal-psychology literature, which investigates the 

impact of non-evidential or "guilt-irrelevant" factors on 

judicial decision-making (Gerbasi, Zuckerman, 6cReis, 1977). 

Direct investigation of the legal process is fre

quently impossible as the law guarantees privacy of deliver-

ations by jurors. Moreover, scientific study requires the 

manipulation of independent variables and the replication of 

results, which is not feasible when dealing with actual 

jurors (Davis et al. , in Tapp 6c Levine, 1977). Methodologi

cal and legal difficulties of using actual jury delibera

tions led to the use of the mock-jury paradigm in forensic 

psychology research (Feild 6: Barnett, 1978). 

Laboratory experiments using simulated jurors permit 

random selection and assignment of subjects to treatment 

conditions, and manipulations of experimental conditions. 

The mock-jury paradigm has met with some criticism, however. 

Realistic creation of court conditions is difficult to 

achieve and the consequences of a decision are not 
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comparable to those made by actual jurors (Foss, 1975; 

Wilson 6c Donnerstein, 1977) . Despite such criticism the 

impact of simulation may be considerable, for comparison 

of real and simulated jurors often indicates that while 

more guilty verdicts are rendered by real jurors, other 

dependent measures, such as sentencing length, may not be 

affected (Wilson 6c Donnerstein, 1977). Bermant, McGuire, 

McKinley, and Salo (1974) found that increasing the realism 

of conditions in a study was not directly related to repro

ducing results of an actual criminal case. They varied the 

structural realism of a murder trial, varying the type of 

information and the number of sensory modalities available. 

Although the percentage of not guilty verdicts increased as 

realism increased, the condition labeled least realistic, 

i.e., a written case summary, yielded the same verdict as 

the finding for the case on which the study was based. 

Thus, mock jury studies, while not reproducing exact court

room procedures, may yield important implications for social 

scientists. 

Furthermore, the student population used in much of 

the mock jury research seems to represent the actual juror 

population to an extent that meaningful conclusions may be 

drawn. Bray, Struckman-Johnson, Osborne, McFarlane, and 

Scott (1978) found no significant differences between stu

dents and community jurors using measures of guilt and 



sentencing. Another study observed that although statisti

cally significant differences between student and community 

jurors may be found, the findings have little practical 

consequence as only 3% of the variance in sentence length 

could be accounted for by the juror factor (Feild 6c Bar

nett, 1978). Therefore, the use of the mock jury paradigm 

to evaluate aspects of the judicial system seems warranted. 

The investigation of sources of jury bias has been 

recognized as an important area of psychological study 

(Boehm, 1968; Tanke 6c Tanke, 1977). Trial by jury is guar

anteed in criminal cases by the Sixth Amendment to the 

United States Constitution. The inclusion of psychological 

testimony in court proceedings was intended to safeguard 

the interests of justice. Psychological opinion is an 

essential element in criminal proceedings in which (1) the 

mental state of the defendant at the time of trial is in 

question; (2) the mental state of the defendant at the time 

of commission of the alleged offense is in question, the 

psychologist giving evidence pertaining to the defendant's 

criminal responsibility for his or her actions and whether 

mitigating psychological factors are present; and (3) expert 

recommendations regarding treatment and rehabilitation of 

convicted offenders are needed (Brooks, 1974; Dillon 6: 

Wildman, 1979; Needell, 1980). Civil cases also invoke 

psychological testimony in cases involving personal injury. 



contested wills, contracts, deeds, divorce, guardianship, 

and commitment (Brooks, 1974). Expert testimony may be 

used by the court when the subject matter at hand, e.g., 

the mental health of the defendant, is beyond the knowledge 

and experience of the average person (Loftus 6c Monahan, 

1980). 

Medical experts testified in England as early as 

the 14th century, usually being summoned by the court to 

act as impartial witnesses. At present, testimony is given 

by qualified experts only and is partisan in nature, that 

is, one is a witness either for the defense or for the prose

cution (Guttmacher, 1960). Although the law has allowed 

psychologically-based claims for over one hundred years, 

it was not until the field of clinical psychology became 

established as a science that psychological testimony began 

to play a critical, if controversial, role in the judicial 

system (Louisell, 1955; Shell, 1980). By 1940, the trend 

had shifted toward acceptance of psychologists as expert 

witnesses. In the landmark case of People v. Hawthorne 

(1940) the Michigan court rejected the argument that insan

ity was a medical matter on which only licensed physicians 

could testify (Pacht, Kuehn, Bassett, 6c Nash, 1973). Since 

then psychological defenses have been used increasingly in 

the criminal law field. 

The legal profession has critically examined the 

impact of psychological intervention in the courtroom. 
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Reisner and Semmel (1974) contend that psychological testi

mony tends to shift decision making power to the psycholo

gist, resulting in de facto decisions being those of the 

psychologist rather than those of the rightful jurors. 

They cite a 1967 forensic evaluation study which found that 

psychiatric recommendations were followed by the court in 

99̂ c of such cases in Sweden and that court appointed psy

chiatric recommendations were rejected in only 5 out of 

1,000 cases in Ohio. Juror reliance on psychological evi

dence was also demonstrated in a dissertation study evalua

ting the relationship of juror variables and psychological 

testimony to the decision process (McMahon, 1974). Results 

indicated that the psychological testimony exerted the 

strongest influence on jurors' decisions, whereas juror 

race, socioeconomic status, and educational level did not 

significantly influence decisions. 

Historically, the insanity defense has been recog

nized as an affirmative criminal defense by every jurisdic

tion in the United States (Weiner, 1980). Psychologists 

are permitted to testify regarding the defendant's mental 

state, in order to demonstrate the lack of criminal respon

sibility necessary for an offense. The M'Naghten Rule, the 

foundation of present insanity defenses, was formulated in 

England in 1843 (Weiner, 1980). M'Naghten killed a man in 

a case of mistaken identity while suffering the delusion 
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that his intended victim was in conspiracy against his 

life. Legal acquittal resulted, establishing as a basis 

for the insanity defense that, at the time of commission 

of an act, the accused was laboring under the defect of 

reason, from a disease of the mind, so as not to know the 

nature and quality of the act he or she was committing, or 

that he or she did not understand that the act was wrong. 

A more inclusive defense was outlined by the U.S. 

Court of Appeals in the 1954 Durham Rule, which provided 

that the accused is not legally responsible if his or her 

unlawful act was the product of a mental disease or defect 

(Weiner, 1980). The Durham ruling has been criticized as 

being overly broad in scope, allowing psychological experts 

to usurp the jury function of drawing conclusions (Weiner, 

1980). 

Responding to criticism regarding the undue limits 

of the M'Naghten ruling and the over-inclusiveness of the 

Durham Rule, the American Law Institute (ALI) established 

a test of legal insanity such that an individual is not 

responsible for criminal conduct if at the time of the act, 

as a result of mental disease or defect, he or she lacks 

substantial capacity either to appreciate the criminality 

of the act or to conform his or her conduct to the require

ment of the law (Weiner, 1980). 

Moreover, although some courts admit mental health 

testimony only if the defendant claim.s legal insanity, some 



8 

jurisdictions permit evidence bearing on the defendant's 

health even though he/she is legally sane (Bonnie 6c 

Slobogin, 1980). Conviction for certain crimes requires 

proof of a specific mental state, such as evidence of 

deliberation and/or premeditation. A diminished capacity 

defense can be used with a legally sane individual who 

nonetheless lacks the mental capacity to formulate such 

intent or carry out requisite planning (Bonnie 6c Slobogin, 

1980; Lewin, 1975). The defense, by presenting a plausible 

explanation of the mental state of an accused offender 

which may mitigate the crime, may reduce the crime to a 

lesser grade of offense, thereby lowering the expected 

length of sentence. 

Thus, there is a historical trend toward inclusion 

of psychological evidence in the courtroom. Increasingly, 

the psychologist is perceived as a professional whose 

expertise may have significant import for the protection of 

individual rights and the achievement of justice. The mock-

jury paradigm is conceived as a valid means of investigation 

which permits researchers to understand underlying psycho

logical processes which mediate juror decision-making, and 

furthers our understanding of the impact of the psychologist 

in the courtroom. 



An Overview of Mock-Jury Studies on Non-Evidential 

Factors Influencing Trial Outcome 

The historical review of psychological defenses 

that may be presented in court demonstrates the varied 

manner in which the psychologist can influence the jury. 

The premise that jurors utilize only presented evidence in 

fulfilling their legitimate function as decision makers has 

been empirically studied by social scientists (Tanke 6c 

Tanke, 1977). As noted earlier, the mock jury paradigm 

provides a vital source of information concerning non-evi

dential, extra-legal influences which impinge on jurors. 

One of the first indications of juror bias to emerge 

from forensic psychological research came from the 1940 

Weld and Danzig study which found that at least 25% of the 

jurors reached faulty decisions early in the trial and that 

later testimony merely changed certainty about decisions 

(Weld 6c Danzig, cited in Gerbasi et al. , 1977). Tne classic 

University of Chicago Law School study conducted by Kalven 

and Zeisel (1966) substantiated this tendency. In post-

trial interviews with jurors Kalven and Zeisel examined the 

first ballot and the final verdict and discovered that with 

few exceptions the first ballot reflected the outcome. The 

authors further remarked that the real decision was often 

made before deliberation began, suggesting that studies 

which omitted a group discussion of evidence may not have 

endangered the external validity of conclusions. 
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Rita James Simon conducted a content analysis of 

data drawn from ten mock juries deliberating a criminal 

case (James, 1959). She developed a four category classi

fication of juror comments which included references to 

court instructions, opinion on the facts of the case, 

experience from personal and daily life, and procedural 

comments. She found that 50% of a juror's time was devoted 

to discussing opinions and personal life, about 25% to pro

cedural issues, 87o to instructions, and merely 157o to testi

mony. The paucity of time spent considering evidence sug-

gests that extraneous factors may be influencing jurors. 

As a possible source of such extraneous factors, 

personality or character variables of the defendant and/or 

the subject/juror have been examined in a number of studies, 

Variables of interest have included authoritarianism, poli

tical orientation, locus of control, attractiveness and 

likability, social status, and even the human versus corpor

ate identity of a defendant. 

Juror authoritarianism has been found to be asso

ciated with greater punitiveness toward defendants. Boehm 

(1968) presented subjects with a case summary slanted evi

dentially toward guilt or innocence and found that authori

tarian subjects tended to be harsh and to favor stricter 

sentencing, whereas anti-authoritarian subjects erred in a 

lenient direction. Authoritarians also had more confidence 
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than anti-authoritarians in their verdicts. In another 

study of authoritarianism, Mitchell and Byime (1973) 

manipulated similarity of beliefs between subjects and a 

hypothetical student offender accused of stealing an exam

ination prior to its administration. As compared to egali

tarians, authoritarian subjects were significantly more 

influenced by the manipulation and recommended the highest 

levels of punishment for the offender with dissimilar 

beliefs. A status manipulation resulted in high authori

tarians being more punitive than egalitarians with low 

opposed to high status defendants, and tending to recall 

more evidence of the defendant's character as opposed to 

evidence on the facts of the case (Berg 5c Vidmar, 1975). 

In a related area, juror political orientation was 

studied by Nemeth and Sosis (1973). They found that con

servative jurors, but not liberal jurors, differentiated 

sentencing recommendations according to defendant status. 

Furthermore, conservative jurors recommended harsher sen

tences for low status defendants. 

Juror belief in internal rather than external locus 

of control was found to be related to harsher sentence 

recommendations in studies involving car accident cases 

(Phares 6c Wilson, 1972; Sosis, 1974). 

Various studies have shown that attractive defend

ants are more likely to receive lenient sentences than 
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unattractive defendants (Dowdle, Gillen, 5c Miller, 1974; 

Kalven 6c Zeisel, 1966). Of particular interest is a study 

which sought to evaluate the related effects of attractive

ness of female attractiveness and type of crime perpetuated 

(Sigall 6c Ostrove, 1975). The researchers hypothesized 

that attractive defendants would be treated more leniently 

when the crime (e.g., burglary) was unrelated to attractive

ness, and more punitive when the crime was one which might 

be facilitated by using an attractive offender (e.g., swind

ling) . Experimenter expectations were confirmed by the 

data. 

An interaction between eyewitness attractiveness 

and agreement or disagreement with an attractive or 

unattractive defendant's testimony was found by Catano 

(1980). Ratings of guilt decreased both when an eyewitness 

testified against a defendant dissimilar in attractiveness 

and when an attractive witness supported an attractive 

defendant, but ratings of guilt increased when an attrac

tive witness testified for an unattractive defendant. 

Defendant likability is another factor found to 

influence trial outcome. Sigall and Landy varied the 

defendant's character (likable or \inlikable) in a criminal 

case involving murder of a truly innocent victim killed in 

the mistaken belief that he was involved with the defend

ant's wife (Sigall 6c Landy, cited in Gerbasi et al., 1977). 

file:///inlikable
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Unlikable defendants received longer prison terms than 

likable ones. 

Landy and Aronson (1969) conducted a study to 

determine the effects of defendant and victim status, 

using a drunken driving accident case. Subjects tended to 

be more severe with defendants who killed a high status 

victim. Moreover, high and medium status defendants were 

given shorter sentences than those of low status, despite 

a finding that degree of guilt attributed to the defend

ants did not vary as a function of either victim or defend

ant status. 

The individual versus corporate identity of the 

defendant has been shown to affect judicial decisions in 

an accidental injury case involving civil damages (Wasser-

man 6c Robinson, 1980) . Corporations were penalized more 

heavily than individuals when the defendant was identified 

as being responsible for the loss of a limb of the complain

ant. Although criminal cases do not generally cite corpora

tions as defendants, this study portrays the way in which 

extra-legal factors do affect allegedly impartial jury 

decisions. 

Experimental studies have also focused on various 

aspects of trial procedures, such as (1) the effects of the 

number and severity of decision alternatives offered jurors, 

(2) ability of jurors to disregard pre-trial publicity and 
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evidence deemed inadmissible, (3) the impact of the order 

of presentation of evidence and the number of arguments 

preferred by defense and prosecution, (4) the ability of 

jurors to comprehend and correctly apply various defini

tions of guilt, and (5) the effects of manipulating the 

number of jurors and the type of decision rule (e.g., 

unanimous versus majority rule) invoked on trial outcome 

(Gerbasi et al., 1977; Vidmar, 1972). 

Research appears to demonstrate that extraeviden-

tial factors, such as defendant, juror, and victim charac

teristics and trial procedures, can influence the severity 

of judicial decisions made by jurors, and that the American 

ideal of blind justice has not been attained (Gerbasi et 

al. , 1977). Two demographic variables, race and sex, are 

perhaps most obviously implicated as immediately accessible 

information sources in the influence of non-evidential fac

tors on trial outcome. The influence of race is suggested 

by the results of two investigations. Davis et al. (in 

Tapp 6c Levine, 1977) found that blacks usually receive 

longer sentences than whites. McGlynn, Megas and Benson 

(1976) found that, although there was a trend toward a 

higher proportion of guilty verdicts for black males, among 

defendants found guilty white males received the longest 

sentences. 

Studies investigating the sex of the juror as a 

source of bias have yielded inconsistent results. A review 
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of the study by Davis et al. (in Tapp 6c Levine, 1977) con

cluded that there were no statistically significant effects 

on sentencing, although there were differences in preference 

for guilty verdicts. Subject-jurors evaluating a crime 

involving the murder of an unfaithful spouse tended to show 

greater leniency toward the same-sex defendant (Stephan, 

1974). Studies of rape cases have indicated that female 

jurors as opposed to male jurors are more inclined toward 

guilty verdicts (Davis, Kerr, Stasser, Meek, 6c Holt, 1977; 

Penrod 6c Hastie, 1979). Steffensmeier (1977) asked subject-

jurors to evaluate eight types of criminal cases. Results 

indicated that, overall, there were no statistically signif

icant differences attributable to sex of subject, although 

females were less punitive when judging the two cases 

involving homosexuality and resisting arrest. The incon

sistency of findings suggests that the effects of subject-

juror sex may vary according to the specific case type. 

Thus, female subjects are not necessarily more or less puni

tive than male subjects,' although the sex of the subject may 

be relevant in a given case such as a rape trial. 

Furthermore, other variables may covary with sex of 

the subject, thereby obscuring the true source of bias in a 

study. For example, juror locus of control was demonstrated 

to be a source of bias, individuals with an internal locus 

of control exhibiting greater punitiveness in sentencing 
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compared with individuals with an external locus of control 

(Phares 6c Wilson, 1972; Sosis, 1974). Parsons and Schnei

der (1974), in a study contrasting locus of control in 

students of eight Eastern and Western societies, found that 

across all nationalities females were significantly more 

likely to have an external locus of control than males. 

Therefore, in studies which supported the thesis of female-

subject leniency, perhaps the results were due to the 

female subjects having an external locus of control. 

Of major interest to the present investigation is 

the influence of sex or gender. The literature in this 

area is reviewed in two categories: sex of defendant and 

sex of expert witness. 

Influence of Defendant-Sex on Trial Outcome 

The present inquiry is concerned in part with the 

investigation of the effect of the defendant's sex on judi

cial decisions in a specific context to be detailed in a 

later section of this report. Both actual jury studies and 

mock research evidence demonstrate a tendency toward len

iency of sentencing of female defendants (Kalven 6c Zeisel, 

1966; Klinger, Albaum, & Hetherington, 1964; McGlynn et al., 

1976). Nagel and Weitzman (1971) examined data accumulated 

as part of an American Bar Foundation study, including 1103 

grand larcency and 846 felony assault cases from 50 states 
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for the year 1962, and found evidence of what has been 

labeled a paternalistic pattern of treatment for women 

offenders. Female litigants were more likely than males 

to be released on bond, have their case dismissed or 

acquitted, and receive a suspended or probated sentence 

if convicted. Other evidence substantiates the overrepre-

sentation of women in the percentage of defendants 

acquitted (Steadman, 1980). Interestingly, although the 

direction of results was similar for both assault and lar

ceny cases, the differentially lenient treatment of women 

was substantially smaller in the instances of assault cases 

(Nagel 6c Weitzman, 1971, 1972). Nagel and Weitzman theo

rized leniency was at least partially attributable to the 

perception of women as weaker, hence less dangerous to 

society and more apt to be deterred from future crimes. 

Steffensmeier (1977) conducted a study in which he 

presented subjects with either a male or female defendant 

in conjunction with eight different types of crime: shop

lifting, public drunkenness, murder, homosexual acts, 

embezzlement, child beating, resisting arrest, and seduc

tion of a minor. Results indicate that preferential con

sideration of female defendants did occur overall, but 

significant differences in recommended penalties were found 

in only four cases, which concerned murder, homosexual acts, 

resisting arrest, and seduction of a minor. The experimenter 
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hypothesized that one reason women were treated more len

iently than men was that subjects believed imprisonment of 

a parent would be more traiomatic for children of female 

defendants faced with maternal deprivation than for chil

dren of male defendants. Faulkner and Steffensmeier (1979) 

investigated the impact of sex and age of the defendant and 

replicated the leniency effect for women, again noting that 

not all types of criminal activities resulted in leniency 

toward female offenders. 

The ramifications for juror deliberations of case 

type interacting with defendant characteristics has been 

most readily demonstrated when using both rape and non

sexual or property crimes (Barnett 6c Feild, 1978; Davis et 

al., 1977; Penrod 5c Hastie, 1979). Information about the 

defendant's character may be a source of bias in rape cases, 

but have negligible effects in property cases. 

McGlynn et al. (1976) were interested in learning 

the determinants of the insanity verdict and suggested that 

misconceptions of morality and mental health might mediate 

verdicts. Sex role stereotypes, which have been a source 

of bias in professional judgments of mental health, may 

extend to the legal domain, resulting in differential per

ceptions of male versus female defendants charged with the 

same crime. 

The influence of sex-role stereotypes on clinical 

judgments of mental health was prominently demonstrated in 
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the seminal study of Broverman, Vogel, Broverman, Clark-

son, and Rosenkrantz (1970). Broverman et al. instruc

ted respondents to think of normal adult men/women and to 

indicate which bipolar adjective was most appropriate for 

a mature, healthy socially competent man/woman. Results 

indicated that professionals shared the sexual stereotypes 

that are pervasive in the general population, depicting 

women as less aggressive, less independent, less competent, 

and more submissive than men (Sheriffs 5c McKee, 1957). 

Adherence to consensual sex-role behavior, then, is a major 

determinant of perceptions of male and female mental health 

(Abemathy, 1976; Loeffler, 1978). Extending these findings 

to the legal domain, theorists have conjectured that female 

litigants receive less severe penalties for criminal actions 

because the general view of women as passive, conformist, 

and dependent mediates juror response (Lotz 6t Hewitt, 1977). 

An application of attribution theory may clarify 

the possible biasing effects of defendant sex on judicial 

decisions. Attribution theory provides an understanding of 

causal inference and the consequences that inferences may 

have in the criminal justice system (Frieze, Bar-Tal, 6c 

Carroll, in Frieze 6c Bar-Tal, 1979; Perlman, in Lipsett 6c 

Sales, 1980). Attribution theory states that people make 

inferences about why events occur and about a person's dis

positions. In making attributions, people tend to rely on 
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environmental or external factors or on information about 

the person involved in the event. Jones and Davis (1965) 

refined the general theory by hypothesizing that corres

pondent inferences are made by individuals; such infer

ences involve the factors which influence an observer's 

attribution of inrent or disposition to another person. 

Cultural desirability is one determinant of the attribution 

of disposition, such that behavior which is unexpected or 

low in cultural desirability will be more conducive to a 

correspondent inference about disposition than behavior 

which is highly socially desirable (Jones 5: Davis, 1965). 

Therefore, subjects who evaluate criminal behavior, an 

unexpected and socially undesirable event, are likely to 

make dispositional inferences regarding the defendant. 

Situations may arise in which multiple factors may be 

implicated as causes for a given effect. Kelly (1972) 

developed a principle of augmentation, which states that 

if for a given effect, both a plausible inhibitory cause 

and a plausible facilitative cause are present, the role 

of the facilitative cause will be judged greater than if 

it alone were present as a plausible cause for the event. 

Alleged mental illness may be perceived as a facilitative 

cause of the effect of criminal behavior. Mentally ill 

defendants are perceived as less rational and responsible, 

hence less able to conform their conduct to the require

ments of the law. The sexual stereotypes of women. 
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describing them as passive and conforming, may be per

ceived as an inhibitory cause of criminal behavior. 

Therefore, when subjects are asked to evaluate female 

criminal defendants, the facilitative cause (e.g., mental 

disease) is likely to be judged as having a powerful 

effect, since the alleged criminal act would have occurred 

in the presence of a powerful inhibitory (e.g., sex role 

stereotypes) cause. Thus, leniency toward female defend

ants would be expected. When evaluating male defendants, 

there is no comparable inhibitory cause because the sex-

role stereotype of men is consistent with non-conforming 

behavior. Moreover, the leniency effect should be greater 

in cases which are more aggressive (e.g., assault) since 

the salience of the augmentation principle would be greater 

than for a relatively non-aggressive criminal act. 

In a study which involved a violent murder case in 

which an insanity plea was entered, McGlynn et al. (1976) 

observed that female defendants were seen as more "sick" 

than their male counterparts on a "well-sick" dimension, 

and noted that recommended sentence length varied in the 

same direction as perceived wellness. Attribution theory 

would predict this effect since subjects who evaluated 

female offenders would believe sex-role stereotypes had 

been superseded by criminal impulses, and attributing 

greater sickness to the female defendant would provide a 
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plausible means of accounting for this violation of expec

tations . 

Effect of Sex of Expert Witness on Trial Outcome 

Although previous research has not addressed itself 

to the influence of characteristics of an expert witness on 

judicial decisions, an examination of the literature sug

gests that this may be a productive line of investigation. 

Social psychologists have been interested historically in 

the field of persuasive communication (Hovland, Janis, & 

Kelley, 1953; McGuire, in Lindzey 6c Aronson, 1969). This 

inclusion of psychological testimony in either a civil or 

criminal trial is clearly intended to persuade the jurors 

as to appropriate trial outcome, either by presenting 

favorable testimony in order to mitigate punishment of an 

offender, or by rejecting the defendant's claim of mental 

health factors mitigating his or her responsibility in 

order to ensure stricter sentencing. Hovland et al.'s 

extensive Yale Communication Research Program investigation 

cited five factors which influence the effectiveness of 

persuasive communication, one of which is source factors 

which relate to characteristics of the person initiating 

the persuasive attempt (Hovland et al. , 1953). Three com

ponents of source credibility is based upon expertise and 

trustworthiness (Kelman, 1961). Characteristics which 

influence these traits of source valence will in turn 
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either facilitate or inhibit acceptance of the persuasive 

message. Thus, in mock jury research, the sex of the 

expert witness, who is the relevant source of a persua

sive message, may have an effect on perceived credibility 

or expertise of the expert witness, modifying the impact 

of testimony and affecting the ultimate decisions made by 

mock jurors. 

Credibility and rated impact were found to be 

higher for likable versus unlikable witnesses (Garcia 5c 

Griffith, 1978). Research demonstrates that source pres

tige, e.g., SES, I.Q., and professional affiliation, pro

duce varying amounts of attitude change even when these 

characteristics are irrelevant to the specific issue 

(McGuire, in Lindzey 6c Aronson, 1969). In a counseling 

paradigm it was determined that a counselor presented as 

an expert was able to convey more discrepant information 

to a client than did a counselor presented otherwise 

(Strong, 1968). This finding is especially important as a 

psychological expert witness is presenting specialized 

types of information which may be unfamiliar to jurors as 

well as discrepant or contradictory to their previous 

understanding. 

Studies which examined sex-based prejudice in jury 

trials, found that bias toward female attorneys and (non

expert) witnesses was evident (Blinder, 1973; Soler, 1975). 
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Soler conjectured that female witnesses were perceived as 

emotional, excitable, and inattentive to details, and 

therefore were less credible witnesses. Personality and 

social variables are believed to affect either message 

reception (comprehension) or yielding (acceptance). It 

seems likely that the sex of the expert witness is a fac

tor affecting yielding, as operationalized by recommending 

sentences in accordance with testimony (McGuire, in Bor-

gatta 6c Lambert, 1968). Research indicates that highly 

expert, as opposed to less expert, sources have a signif

icantly greater influence on rated measures (Strong 6c 

Schmidt, 1970; Strong 6c Dixon, 1971). Thus, if female 

expert witnesses are perceived as less expert than males, 

then male and female witnesses may not have an equivalent 

effect on trial outcome. 

The devaluation of female achievement has been 

documented. Goldberg (1968) asked 140 subjects to read a 

series of articles attributed alternately to a male or 

female author, and found that even when the subject of the 

article was stereotypically feminine, the article supposedly 

authored by men received significantly higher ratings for 

persuasiveness, value, profundity, professional competence, 

professional status, and the ability to sway readers (Gold

berg, 1968). When female achievement is accredited to low 

status individuals, there is apt to be a biasing effect 
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which is not comparably seen when judging male achieve

ment (Pheterson, Kiesler, 5c Goldberg, 1971; Peck, 1978; 

Merluzzi, Banikotes, 5c Missback, 1978). The devaluation 

of female achievement suggests that a female expert wit

ness may be less accepted as being fully qualified and 

expert, and that her testimony may consequently prove less 

persuasive than male expert witnesses' testimony to poten

tial jurors. 

Attribution theory may clarify the process under

lying this phenomenon. Kelly's covariation principle 

asserts that an effect is attributed to one of its possible 

causes with which, over time, it covaries (Kelley, 1973). 

Psychosocial research seems to indicate that there may be 

a perceived covariation effect between expert status and 

the stereotypical male sexual role. Therefore, when eval

uating the credibility of a male expert witness, attribu

tions may be made partially on the basis of a pre-estab

lished perceived covariation, resulting in high ratings of 

credibility. However, when evaluating the credibility of 

a female expert witness, judgment would be strictly on the 

basis of alleged expertise without the advantage of a prior 

covariation effect. 

Statement of the Problem and Hypotheses 

The present inquiry is concerned in part with an 

investigation of the effect of defendant-gender on judicial 
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decisions. Past research indicates a general tendency 

toward leniency regarding female defendants (Kalven 6c 

Zeisel, 1966; Klinger et al., 1964). Moreover, these 

findings have been theorized to relate to sex-role stereo

types that pervade the subject population (McGlynn et al., 

1976). Females are depicted as unaggressive and conforming, 

males as aggressive and rational (Sheriffs 5c McKee, 1957). 

Hence, if subjects are confronted with a hypothetical 

defendant who blatantly violates sex-role norms, they may 

rely on expert testimony which accounts for the atypical 

behavior in a logical manner and allows them to sentence 

the defendant less harshly even though the facts of the 

case are not disputed. Attribution theory provides a 

framework to understand this leniency effect. The augmen

tation principle specifies how the inhibitory influence of 

the female sex-role, in the presence of the facilitative 

influence of mental illness, would result in the mental 

illness being perceived as a more powerful determinant of 

criminal behavior in women than men, since the male sex 

role would not serve as an inhibitory factor. 

One focus of the current study was to evaluate the 

effects on judicial decisions of defendant-sex in conjunc

tion with various criminal offenses in cases presenting 

expert psychological testimony in defense of the hypotheti

cal defendant. It was hypothesized that: 
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(1) Overall results will demonstrate a tendency 

toward less severe penalties recommended toward female 

versus male defendants. 

(2) The bias in favor of female defendants will 

be greater when the crime is more aggressive in nature 

(e.g., assault) than when the crime is relatively 

unaggressive (e.g., shoplifting). The need to reconcile 

sex-role stereotypes with a hypothetical defendant whose 

behavior violates these stereotypes was predicted to be 

most salient in cases of females accused of violent crimes, 

a circumstance which was expected to result in relatively 

greater reliance on psychological testimony to mitigate 

responsibility for the act and consequently justify assess

ing lesser penalties. When the criminal offense was less 

inconsistent with sexual stereotypes of appropriate behav

ior there was predicted to be less need to rely on an out

side source to understand the behavior; therefore, psycho

logical testimony was predicted to have less impact as 

shown by less discrepancy in the treatment of male versus 

female defendants in those cases. 

Another purpose of this study was to evaluate the 

impact on the subject-jurors of the sex of the expert wit

ness, whose testimony is intended to influence trial out

come, is analogous to the persuasive function of the 

psychotherapist in the counseling paradigm. Frank (1959, 
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1960) maintains that the key to the psychotherapy process 

is the ability of the psychotherapist to influence the 

client either to change his/her beliefs or to modify his/ 

her behavior, or to do both. Similarly, Pepinsky and Karst 

(1964) refer to a "convergence" phenomenon in therapeutic 

intervention which involves a shift in the client's behav

ior toward that of the psychotherapist. The counselor, 

then, has as one of his or her major functions that of 

social persuasion or indoctrination. Thus, evaluating 

psychotherapist effectiveness may be relevant to the legal 

arena, which uses the expert witness rather than the psycho

therapist to persuade and influence the jurors. 

The effectiveness of a co'onselor may be partially 

dependent on the type of client problem presented. Female 

clients appear to prefer female counselors when discussing 

personal-social concerns, but prefer male counselors when 

vocational problems exist (Tanney 5c Birk, 1976; Lee, Hall-

berg, Jones, 5c Haase, 1980). Dell and Schmidt (1976) found 

that female subjects rated male counselors significantly 

more potent than female counselors; these experimenters also 

observed that perceived expertise was related to the type 

of criminal case involved in a trial setting. The impact 

of testimony may be related to the extent to which the 

expert is perceived as having relevant knowledge (Simons, 

Berkowitz, 6c Moyer, 1970). The covariation principle 



29 

suggests that attributions of credibility may be influen

ced by the perceived covariation of achievement, expert 

status, and sex-role. 

The present study, therefore, included as an inde

pendent variable the sex of the expert witness, in con

junction with various types of criminal offenses in cases 

presenting expert psychological testimony in defense of 

the hypothetical defendant. Experimenter hypotheses were 

as follows: 

(3) Ratings of credibility will be higher for male 

than for female expert witnesses. 

(4) Overall, the male expert witness will be per

ceived as more credible and expert. Thus, when the male 

expert witness testified for a defendant, it was predicted 

that there would be less severe penalties recommended than 

when a female expert witness testified. 

(5) The differential effects of using male versus 

female expert witnesses will be related to the type of 

criminal case. Specific directional predictions were not 

hypothesized. 

In summary, the mock jury paradigm represents an 

appropriate means by which the impact of non-evidential 

factors on trial results may be assessed. The American 

judicial system is founded on the premise that jurors will 

consider only the legally admissible evidence of a case 
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without regard to extraneous sources of bias, yet the 

social psychology literature is replete with evidence 

that justice is not, in fact, blind (Gerbasi et al., 1977), 

In this study several possible sources of bias, specif

ically the sex of the defendant, the sex of the expert 

witness, and type of criminal case, were evaluated for the 

manner in which they affected judicial decisions in the 

context of cases using psychological expert testimony for 

the defense. 



CHAPTER II 

METHOD 

Subj ects 

The sample used was 128 undergraduate psychology 

students, both male and female, who received course credit 

for their participation. Subjects were predominantly Texas 

and Southwestern United States residents, and virtually all 

subjects were Caucasian. They were tested in groups of up 

to 8 each. Each subject was asked to give consent by sign

ing a consent form. Those who volunteered to participate 

were instructed to read the stimulus materials and to pro

vide brief biographical information concerning their age, 

sex, school classification, and whether they had served on 

a jury. The majority of subjects were between 18 and 21 

years of age (897o) , were freshmen or sophomores (90%) , and 

had no prior jury experience (97%). They were asked to 

sign their names and were told that their names would be 

detached from the sheet later, guaranteeing anonymity. 

Equal numbers of male and female subjects were assigned to 

each treatment condition. 

31 
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Procedure 

Subjects were informed that the purpose of the 

study was as follows: 

One negative criticism of the American legal 
system is that penalties for committing the same 
crime vary widely in harshness or leniency. In 
other words, a defendant (that is, the person 
charged with the crime) may receive a five (5) 
year sentence in one court, but a three (3) or an 
eight (8) year sentence in another court. In 
this study, the investigator is interested in 
learning student perceptions of the most appro
priate penalty for a specific type of crime, con
sidering the information I provide about the 
defendant. In this way, I can compare student 
perceptions of appropriate penalties with actual 
court decisions, in order to understand what 
differences exist, if any, between students' 
sentencing practices and those of the courts. 

Each subject also received written instructions as follows: 

You will be hearing a brief description of a 
defendant who was brought before a judge for a 
specified criminal act. The evidence is certain 
that the defendant committed the crime, and the 
defendant has been found guilty. Assume that 
this is the first time that the defendant has 
been brought before a criminal court, and that 
the defendant is about 30 years of age. You will 
hear testimony of an expert witness, a psycholo
gist, speaking for the defense. After you hear 
about this case, think carefully about how you 
would sentence this defendant. On the scale pro
vided indicate what penalty you would recommend, 
by coloring the graph to show me how harsh or 
lenient your sentence would be if you were a 
member of the jury trying this case. 

Since you will be indicating your ideas and 
responses on a graph, the following will show you 
how to make use of the graph. If you were asked 
to rate the degree to which your high school 
preparation has been successful in helping you in 
your college studies, and you felt that your 
preparation was relatively poor, you would indi
cate this by coloring in your response relatively 
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close to the part of the scale labeled "inade
quate." If, however, you felt that your high 
school preparation was relatively good, you 
would color in your responses higher on the scale, 
relatively close to the part of the scale labeled 
"adequate." (Diagram was here) In other words, 
s^art at the bottom and color in the line u£ to 
the part of the scale which indicates your opinion 
for that item. 

The subjects then listened to a recording (audio

tape) of a brief case description (Appendix). Case descrip

tions were derived from actual cases utilizing psycholog

ical testimony (e.g., modified from professional and law 

journals). The sex variable was manipulated by referring 

to the defendant and the expert witness by male or female 

names and pronouns, and by providing the subjects with the 

voice cues which clearly indicated the sex of the expert 

witness. After recommending sentences, subjects also com

pleted graphs concerning expert witness credibility, and 

the "wellness-sickness" of the defendant. The graphs used 

were vertical line graphs 90 millimeters in length. Respon

ses were measured with a ruler beginning at the bottom of 

the graph. Thus, the possible range of values for each 

dependent measure was 0 to 90 millimeters. 

The use of the vertical, continuous line "thermome

ter-style" graph employed in this study was advocated by 

Guilford (1954). As compared to the traditional 5 to 7 unit 

horizontal graph, this method requires little motivation on 

the part of subjects, has greater inherent interest to 
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subjects, and is easier to administer. Especially when 

using naive raters, the freedom from any requirement to 

assign numbers to a graph makes the "thermometer-style" 

graph the method of choice. Use of a continuous line graph 

encourages subjects to use the entire length of the scale, 

thereby allowing finer discrimination in judgments to be 

made. 

Additionally, several open-ended questions were 

asked to help determine possible underlying mediating 

effects. Subjects were asked (1) What types of considera

tions affected your sentencing recommendations? (2) What 

types of characteristics of the expert witness were most 

important to you in evaluating credibility, and (3) To what 

extent do you think alleged mental illness or disease should 

reduce criminal penalties? 

After listening to the audiotape and completing all 

materials, subjects were debriefed. They were informed that 

the study was designed to investigate the influence of 

defendant and expert witness sex and type of crime on judi

cial decisions, and told that the nature of the study could 

not be revealed earlier as it might have biased results. 

Design and Analysis 

A pilot study was conducted to determine whether 

subjects perceived the crime of assault as less typical of 
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female criminals than that of shoplifting, using a t-test 

for analysis. Further t-tests were conducted to determine 

the possible existence of investigator effects and sex of 

subject effects. 

A completely randomized factorial design was used 

in the major study to analyze the three independent varia

bles, sex of defendant, sex of expert witness, and type of 

crime (Kirk, 1968). Figure 1 depicts this design. The 

experimenter's first hypothesis concerning sex of defendant 

predicted that penalties would be lower, overall, for female 

versus male defendants. Thus, the main effect of sex of 

defendant was predicted to be statistically significant on 

the sentencing measure. The second hypothesis predicted 

that bias would be greater in cases involving aggression 

(e.g., assault); hence the interaction for crime by defen

dant sex was predicted to reveal a greater discrepancy in 

favor of leniency toward females in the assault compared to 

shoplifting case. 

Regarding the sex of the expert witness, it was 

predicted that credibility of male expert witnesses would 

be greater than that of female expert witnesses. Thus, the 

main effect of sex of expert witness was predicted to be 

statistically significant on the credibility measure, with 

female witnesses being perceived as less credible than male 

witnesses. It was also predicted that since male expert 
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Sex of Sex of Type of Crime 
Defendant Expert Witness Assault Shoplifting 

M F ^1 ^2 

M N s^ s^ 

F F S3 s^ 

F V S7 sg 

Figure 1. Completely Randomized Factorial Design. 

witnesses would be seen as more credible, the sentences 

given to defendants in the male expert witness condition 

would be lower than sentences given to defendants in the 

female expert witness condition; thus there was predicted 

to be a significant main effect for expert witness sex on 

the sentencing measure. Directional hypotheses were not 

made concerning how case type would relate to the sex of 

the expert witness. 

Furthermore, an analysis of variance was performed 

for ratings on the "well-sick" dimension. It was antici

pated that females would be seen as more "sick" than males 



CHAPTER III 

RESULTS 

Pilot Study 

One assumption of the major investigation was that 

individuals perceive the crime of assault as less typical 

of women than that of shoplifting. A small pilot study 

using 16 subjects comparable to those participating in the 

major study evaluated this assumption by attempting to 

determine the expected percent of the arrest rate in Texas 

due to male and female offenders. Subjects were asked, 

"For each of the following crimes, please indicate what 

percent (%) of the arrest rates in the state of Texas are 

due to male and female offenders." A t̂ -test was used to 

compare the mean values for the crimes of assault and shop

lifting (X=24.88, s.d.=23.51, and X=55.19, s.d.=16.06, 

respectively) and found that significant differences in the 

expected direction did exist (t^(126)-4.12, p<.001); that is, 

individuals tend to perceive the crime of assault as less 

typical of women than that of shoplifting. 

Independent Variables 

There were no significant differences due to inves

tigator/administrator for any of the independent variables 
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(see Table 1). T-test values ranged from .09 to 1.54, with 

corresponding probability values of .931 and .136. Hence, 

data collected by both administrators were combined. 

Results also indicated that there were no significant dif

ferences due to subject-sex (see Table 2). The t_-test 

values ranged from .27 to 1.08, with corresponding probabil

ity values of .786 and .282. 

Table 1 

T-Tests of Investigator for Dependent Measures 

Dependent 
Measure N Mean SD 

Sentencing 

^1 

E2 

Credibility 

^1 

^2 

Well/Sick 

^1 

^2 

88 

40 

88 

40 

88 

40 

42.12 

41.77 

56.43 

62.47 

57.49 

50.67 

20.72 

22.20 

23.70 

20.52 

22.84 

24.04 

.09 

-1.39 

1.54 

.931 

145 

1.36 

df=126 for all variables 
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T a b l e 2 

T - T e s t s fo r Sub jec t -Sex fo r Dependent Measures 

Dependent ~~ 
Measure N Mean SD t p 

Sentencing 

Male 

Female 

Credibility 

Male 

Female 

Well/Sick 

Male 

Female 

64 

64 

64 

64 

64 

64 

44.03 

44.00 

55.98 

56.65 

55.92 

54.79 

21.32 

20.86 

22.44 

23.30 

23.41 

23.46 

1.08 .282 

.82 .412 

.27 .786 

df=126 for all variables 

Hypothesis One. 

The first hypothesis of this study predicted that 

overall results would demonstrate a tendency toward less 

severe sentences being recommended for female versus male 

defendants. Table 3 presents means and standard deviations 

of sentence severity for the three main effects. Table 4 

presents a summary of the analysis of variance for the sen

tencing dependent variable. The mean value for the female 

defendants was 39.55, and the mean value for the male 

defendants was 44.48. The analysis of variance on the 
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sentencing measure did not lend support for this hypothesis, 

although the direction of results was in accordance with 

prediction (F(l,120)=l.71, p=.19). 

Hypothesis Two. 

The second hypothesis predicted that differential 

treatment would extend to male and female defendants and 

specified that bias in favor of females would be greater 

when the crime was aggressive in nature (e.g., assault) 

than when it was relatively unaggressive (e.g., shoplifting) 

The crime by defendant sex interaction for the sentencing 

measure was not statistically significant, hence a discrep

ancy in sentencing for assault versus shoplifting cases was 

not demonstrated (F(l,120)=.11, p=.74). 

Several open-ended questions relevant to Hypotheses 

Two had been posed to the subjects, who were asked to iden

tify the t3rpes of considerations which affected their sen

tencing recommendations. Subject responses to these ques

tions were evaluated by the major investigator. Subjects 

frequently cited more than one factor to this and the other 

open-ended questions. "Expert witness testimony/defendant's 

mental state" was cited by 48% of the subjects, although 

11% of these cases specified that it was a negative factor, 

that is, that they disbelieved the testimony. "Having no 

prior record," "the type/severity of the crime," and "a 
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belief in law and order/wrong should be punished" were 

cited as relevant factors by 14%, 16%, and 16% of the sub

jects, respectively. Other factors were cited by less than 

5% of the subjects. 

Table 3 

Means and Standard Deviations of Sentencing Sever
ity Measure for Defendant Sex, Expert Witness 

Sex, and Type of Crime 

>lain Effect Mean Standard Deviation 

Defendant 

Male 44.48 20.89 

Female 39.55 21.19 

20.92 

21.42 

Expert Witness 

Male 

Female 

Type of Crime 

Shoplifting 

Assault 

42.92 

41.11 

43.28 

40.75 

20.88 

21.42 
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Table 4 

AN0VA--Sentencing Severity Measure 

Source SS • ^ MS 

Defendant sex 780.125 

Expert Witness sex 105.125 

Crime 205.031 

Defendant x 
Expert Witness 

Defendant x 
Crime 

Expert Witness 
X Crime 

2.531 

50.000 

288.000 

Defendant x Expert 
Witness x Crime 270.281 

w. cell 

Total 

54884.875 

56585.969 

1 780.125 1.71 

1 50.000 .11 

1 270.281 .59 

120 457.374 

127 445.559 

.19 

1 105.125 .23 .63 

1 205.031 .45 .50 

1 2.531 .01 .94 

74 

1 288.000 .63 .43 
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Hypothesis Three. 

The third hypothesis predicted that ratings of cred

ibility would be higher for male rather than female expert 

witnesses. Table 5 presents the means and standard devia

tions of credibility ratings for the three main effects. 

Results of the analysis of variance indicate that although 

there is a significant main effect for sex of the expert wit

ness, results are in a direction which deviate from predic

tion (F(l,120)=5.37, p=.03) (see Table 6). In addition to 

reporting the significance of results, it is useful to assess 
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the magnitude of such differences (Hyde, 1981). Therefore, 

the measure "d" which is an estimate of effect size was 

computed. The "d" value for the effect of sex of expert 

witness on credibility is .407, indicating a small to medium 

effect size. 

Table 5 

Means and Standard Deviations of Credibility 
Measure for Defendant Sex, Expert Wit

ness Sex, and Type of Crime 

Main Effect Mean Standard Deviation 

Defendant 

Male 58.19 23.54 

Female 58.45 22.33 

Expert Witness 

Male 53.75 23.85 

Female 62.89 21.01 

Type of Crime 

Shoplifting 53.75 22.40 

Assault 62.89 22.55 

58. 

58. 

53. 

62. 

.19 

,45 

,75 

89 



Table 6 

ANOVA--Credibility Measure 

Source ^S" " ^ MS 

Defendant sex 

Expert Witness 

2.258 2.258 01 

44 

.95 

bex 

Crime 

Defendant x 
Expert Witness 

Defendant x 
Crime 

Expert Witness 
X Crime 

Defendant x 
Expert Witness 
X Crime 

w. cell 

Total 

2673.633 

2673.633 

; 573.758 

14.445 

146.633 

524.070 

59713.437 

66321.867 

1 

1 

1 

1 

1 

1 

120 

127 

2673.633 

2673.633 

573.758 

14.445 

146.633 

524.070 

497.612 

522.219 

5.37 

5.37 

1.15 

.03 

.30 

1.05 

.02 

.02 

.29 

.87 

.59 

.31 

Subjects were asked to identify characteristics of 

the expert witness which were important in evaluating cred

ibility. Most frequently cited factors were the profes

sional status (having a Ph.d.) of the psychologist (41%), 

the practical experience of the psychologist (307o), the 

previous court experience of the psychologist (287o) , and 

the educational background/licensure of the psychologist 

(22%). For the latter three of these four factors over 55̂ = 

of the instances concerned were for subjects rating a female 
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expert witness. The confident delivery of the witness 

(11%) and the existence of publications (7%) were also 

cited by subjects as relevant. 

Hypothesis Four. 

The fourth hypothesis predicted that male witnesses 

would be perceived as more credible than female witnesses 

and that, as a result, subjects would impose less severe 

sentencing when a male versus female witness testified for 

the defense. This hypothesis was not substantiated. There 

were no significant main effect for expert witness sex on 

the sentencing analysis of variance, despite the fact that 

differences in expert witness credibility did exist (F(l, 

120)=.23, p=.63) (see Table 4). 

Hypothesis Five. 

It was further hypothesized that the differential 

effects of using male versus female expert witnesses would 

be related to case type, although directional predictions 

were not specified. There was a significant main effect 

for type of crime for the credibility measure (F(l,120)= 

5.37, p=.02) (see Table 6). Thus, psychologists testifying 

in assault cases received higher credibility ratings than 

those testifying in shoplifting cases. However, none of 

the interactions involving expert witness sex were signif

icant, therefore differential expert witness sex effects 

did not occur. 
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Additional Analyses 

It was expected, moreover, that female defendants 

would be judged more "sick" than the male defendants. Means 

and standard deviations for the three main effects on the 

"well-sick" measure are shown in Table 7. The expectation 

of defendant sex differences on the "well-sick" measure was 

not substantiated (F(l,120)=1.95, p=.17) (see Table 8). 

Defendants who committed assault were significantly more 

likely to be seen as "well" than those who committed shop

lifting (F(l,120)=4.47, p=.04). 

Table 7 

Means and Standard Deviations of "Well/Sick" 
Measure for Defendant Sex, Expert Wit

ness Sex, and Type of Crime 

Main Effect Mean Standard Deviation 

Defendant 

Male 58.22 21.85 

24.60 Female 

Expert Witness 

Male 

Female 

Type of Crime 

Shoplifting 

Assault 

52.50 

55.00 

55.72 

51.03 

59.69 

23 

23 

25. 

20. 

69 

19 

19 

65 
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Table 8 

ANOVA--"Well/Sick" Measure 

Source •^B" "HT "ES" T 

Defendant sex 

Expert Witness 
Sex 

Crime 

Defendant x 
Expert Wit
ness 

Defendant x 
Crime 

Expert Witness 
X Crime 

Defendant x 
Expert Witness 
X Crime 

w. cell 

Total 

1046.531 

16.531 

2397.781 

1046.531 1.95 .17 

16.531 

5.281 

790.031 

282.031 

5.281 

318.781 

64392.500 

69249.469 

120 

127 

282.031 

318.781 

536.604 

545.271 

.03 .86 

2397.781 4.47 .04 

.01 .92 

790.031 1.47 .23 

.53 .47 

.59 .44 

Subjects were asked to what extent they believed 

alleged mental illness should reduce criminal penalties. 

"Slight/very little" was specified by 27%, "some/moderate 

amount" by 20%, "none" by 11%, and "substantial" by 8%. 

Many subjects did not attempt to quantify the extent by 

which they would reduce criminal penalties, but they often 

specified that psychiatric treatment should replace or 

accompany incarceration. Often, subjects who favored reduc

tion of penalties employed qualifiers such as "only for 
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proven mental illness" or "overwhelming mental illness," 

which suggests a concern that mental illness is often 

feigned or exaggerated. 

Post hoc Pearson correlation coefficients among the 

dependent measures were computed (see Table 9). The sentenc

ing and credibility measures were not correlated to a statis

tically significant extent (r=-.07, p=.43). There was a 

small, positive correlation between the sentencing and "well/ 

sick" measure, such that a tendency to sentence harshly 

varied directly with a tendency to perceive the defendant as 

"well" (r=.23, p=.01). There was a small, negative correla

tion between the credibility and "well-sick" measure, such 

that a tendency to perceive the expert witness as credible 

varied indirectly with a tendency to perceive the defendant 

as "well" (r=-.27, p=.00). 

Table 9 

Correlation Coefficients Among Dependent Measures 

Measures r p 

Sentencing 5c Credibility 

Sentencing 5c "Well-Sick" 

Credibility 6c "Well-sick" 

07 

23 

27 

.43 

.01 

.00 
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Summary of Results 

The hypothesis that female defendants would be 

sentenced more leniently than male defendants was not sub

stantiated. Contrary to prediction, credibility of female 

expert witnesses was judged higher than that of male expert 

witnesses. Sentence recommendations, however, did not 

reflect these differences in perceived credibility, as 

defendants were not sentenced more leniently in cases involv

ing a female expert witness. Female defendants were not 

seen as more "sick" than male defendants. 



CHAPTER IV 

DISCUSSION 

Preliminary Analysis 

The results of the pilot study substantiate the 

expectation that subjects perceive the crime of assault as 

less typical of women than that of shoplifting. Therefore, 

the major study was able to use these two types of crimes 

in order to understand the potential impact of varying sex-

role expectations on judicial decisions. The absence of 

subject-sex differences for any of the independent variables 

indicates that the design used was correct in omitting this 

factor as an additional independent variable. 

Major Investigation 

Hypotheses One and Two. Data from this sample 

indicate that sentencing recommendations were not signif

icantly related to the sex of the defendant, although the 

direction of results was consistent with prediction. 

Kelley's (1972) augmentation principle states that 

if for a given effect, both a plausible inhibitory cause 

(sex-roles) and a plausible facilitative cause (mental dis

order) are present, the role of the facilitative cause will 

be judged greater than if it alone were present as a 

50 



51 

plausible cause for the effect. This principle was sug

gested to explain anticipated defendant sex differences. 

Subjects did in fact perceive the crime of assault as less 

typical of women than of men, yet sex-role stereotypes did 

not act as a sufficiently inhibitory cause of criminal 

behavior. 

The majority of previous research which found len

iency effects did not include the presentation of psycholo

gical evidence. Moreover, research which did include 

psychological evidence involved the use of the insanity 

plea in cases of murder or non-negligent homicide. The 

present study involved the presentation of psychological 

evidence in which insanity was not posited and in conjunc

tion with crimes of less severity (i.e., shoplifting and 

assault). Thus, contextual differences between previous 

research and the present study may at least partially 

account for the failure to replicate a leniency effect for 

female defendants. 

Furthermore, the extensive media coverage of a mur

der trial involving a female defendant (i.e., the Vickie 

Daniels case, in which the defendant was charged with mur

dering her husband, a prominent Texas politican) at the 

time data were collected may have incidentally increased 

subject's perception of female violence, thereby obscuring 

defendant sex effects. 
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The type of criminal case may influence the sali

ence of sex-role stereotypes. Myers (1980) suggests that 

the type of crime serves as a contextual cue which shapes 

responsibility attributions by affecting the relative sali

ence of evidence and victim and defendant characteristics. 

Hypotheses Three, Four and Five. Contrary to pre

diction, significant differences in judged credibility were 

in the direction of higher credibility for female rather 

than male expert witnesses. This represented a small to 

medium effect size. Sentencing recommendations were not 

significantly affected by the sex of the expert witness 

despite the fact that differences in expert witness cred

ibility did exist. 

When subjects identified factors which were impor

tant in rating credibility, three factors were more likely 

to be cited when subjects listened to a female expert wit

ness: the practical experience of the psychologist, the 

educational background/licensed status of the psychologist, 

and the previous court experience of the psychologist. 

Apparently background factors establishing a witness as a 

professional were more salient in the cases involving female 

witnesses than in those involving male witnesses. It had 

been suggested that a perceived covariation between the male 

sex-role and expertise might exist. If this covariation is 

perceived, then subjects hearing female expert witness 
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testimony were exposed to a counter-expectation phenomenon. 

Pyszczynski and Greenberg (1981) determined that discon-

firmed expectancies result in more thorough attributional 

processing and attention to relevant information. In 

attribution theory, the term contrast effects refers to the 

finding that a person who violates an expectation is given 

a more extreme rating on a characteristic than one who 

merely confirms the expectation (Jones 6c McGillis, in 

Harvey, Ickes, 6c Kidd, 1976). Thus, subjects initially 

believing in the superior expertise of males might evaluate 

the credibility of a female expert witness favorably due to 

the impact of disconfirmed expectancies. 

Results of this study may, however, reflect a 

generally more favorable view of female credibility relative 

to male credibility. The findings reflect the difficulty of 

assuming which sex-role stereotypes the population holds. 

Subjects may have incorporated information about female 

achievement, thereby altering previously held sex-role 

stereotypes which were -widely disseminated in the literature 

The results indicate that although subjects per

ceived female expert witnesses as more credible than males, 

this perception did not manifest itself in recommendations 

of lower sentences for the defendants in whose behalf the 

female psychologists testified. Indeed, there was not a 

statistically significant correlation between the sentenc

ing and credibility measures, indicating that these are 
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independent dimensions. Thus, it appears that additional 

cognitive mediators intervene between a subject's belief 

in the expert witness's credibility and a decision to 

make a judicial judgment consistent with the witness's 

testimony. 

Sadava, Angus, and Forsyth (1980) conducted a study 

with relevance to these findings. In their study subjects 

evaluated a defendant in an accident case in which conse

quences of the act were varied. The defendant was either 

normal or exhibited symptoms of alcohol abuse, paranoid 

delusions, or acute anxiety. Although greater mental ill

ness was perceived in the alcoholism and paranoid cases, 

greater responsibility was also attributed to the alcoholism 

case, and more severe penalties were recommended in both 

cases. They discussed results in terms of self-serving 

attributions. Subjects evaluating a criminal act performed 

by a person with whom identification might be expected to 

be minimal tended to make internal dispositional infer

ences, with resultant attributions of criminal responsbility, 

Therefore, the internal versus external disposition attribu

ted to the defendant appears to intervene between the sub

ject's belief in the defendant's mental illness and the 

subject's decision concerning the defendant's criminal 

responsibility and possible punishment. 
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One artifact of the present study was the use of 

two female experimenters. Subjects may have been deferring 

to the authority implicit in the experimenter's role, thus 

the perceived demand characteristic elicited by using female 

experimenters may have contributed to the finding of higher 

credibility ratings for the female rather than male expert 

witnesses. 

Additional Analyses. Subjects rated the credibility 

of expert witness testimony as higher in cases of assault 

as compared to shoplifting. In this study the nature of 

the testimony (i.e., whether the testimony consisted of 

evidence of anxiety neurosis or a compulsion to steal) was 

confounded with type of criminal case (i.e., whether the 

crime was an assault versus shoplifting case). The possi

bility exists, therefore, that results were influenced by 

the nature of the psychological defense rather than by the 

type of criminal case. 

Responses concerning the degree to which alleged 

mental illness should reduce criminal penalties revealed a 

concern among the subjects that offenders allege mental ill

ness in order to avoid rightful punishment; this concern 

was likely to be most pronounced when an offender claimed 

that psychological factors were involved in crimes which 

did not involve other people (e.g., property crimes). 
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Conclusions and Recommendations 

The failure of the sentencing measure to correlate 

with the credibility measure is an important consideration 

for future research. The expected application of labora

tory results to actual field phenomena such as jury deci

sion-making may not be feasible due to a failure to consider 

mediating links between dependent measures. 

Future research might use male experimenters to 

determine whether the effects of expert witness sex on a 

credibility rating scale are replicable. Furthermore, other 

expert witness variables such as ethnicity and race might 

be varied in order to assess the impact of the expert witness 

on the judicial system. 

Additional research considerations include the use 

of extended case descriptions. In the absence of informa

tion, subjects may fabricate details according to their 

prior experience, which may confound results. Also,, clari

fication that the testimony heard is that of the expert wit

ness rather than the defendant might be helpful. Subjects 

with little prior courtroom experience may simply assume 

that testimony offered is that of the defendant or (lay) 

witnesses. Although written instructions did specify this 

point, verbal repetition following the audiotape might prove 

helpful. 
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In general, the data did not substantiate the 

experimenter's expectations. Future research should 

endeavor to eliminate the methodological and artifactual 

confounds of this study in order to refine the experimental 

procedures. 
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APPENDIX 

Narrator: For the assault case 

Anne/John Reed has been charged with felony 

assault, in connection with an assault upon the driver of 

an automobile with whome the defendant had a collision 

earlier in the day. 

Psychologist Susan/Mark Barnes, Ph.D., conducted 

a clinical evaluation of the defendant. Dr. Barnes 

obtained his/her doctoral degree in psychology in 1974 and 

is licensed to practice in the state of Texas. She/he 

has been board certified in psychology since 1976 and has 

maintained a private practice in Houston since then in 

addition to publishing several professional articles. Dr. 

Barnes has testified in court approximately four times 

within the last five years. 

Even if a defendant is not legally insane, testi

mony concerning a defendant's mental condition is admiss

ible in court. Many factors are taken into account in 

sentencing. Sentences are often diminished in length when 

mitigating circumstances occur, that is, when events occur 

which lessen the defendant's criminal responsibility for 

the act. The following are excerpts from Dr. Barnes' court 

testimony. 
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Narrator: For the shoplifting case 

Anne/John Reed has been charged with felony shop

lifting, arising out of the theft of $200. of store mer

chandise. (Paragraphs two and three are identical with 

those described above). 

Expert Witness Testimony: For the assault case 

In my opinion, at the time the crime was committed, 

the defendant suffered from chronic anxiety neurosis . . . 

Anxiety neurosis is typified by feelings of dread and men

tal confusion . . . Also, an inability to concentrate and 

feelings of helplessness are pervasive . . . On the basis 

of my clinical evaluation of this defendant, I have con

cluded that, although not legally insane, the defendant 

nevertheless was unable to conform said conduct to the 

requirements of the law, because of this diminished capa

city or impairment. 

Expert Witness Testimony: For the shoplifting case 

In my opinion, at the time the crime was committed, 

the defendant suffered from an irresistable compulsion to 

steal . . . Individuals with this type of mental disease 

or defect often feel impelled to obtain something forbidden 

and cannot resist the temptation to steal . . . On the 

basis of my clinical evaluation of this defendant, I have 

concluded that, although not legally insane, the defendant 
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was nevertheless severely mentally incapacitated . . . 

Therefore, the defendant's conduct could not be con

sciously controlled, and the crime should be considered 

the product of t h i s disease. 


