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ABSTRACT 

 

The case of Romer v. Evans (1996) is examined through close textual analysis to 

explicate the ways in which the language of the United States court system frames sexual 

preference and sexual orientation in favor of heteronormativity.  The language of the 

Supreme Court, as well as the language of local courts, excludes the sexual orientations 

of gays, lesbians, bisexuals, transgender, and queer persons (GLBTQ) while 

simultaneously giving preference to the sexual identity of homosexual persons, 

recognized secondarily to heterosexual identities.  Despite the pro-queer rights ruling in 

Romer, Justice Kennedy‟s majority opinion and Justice Scalia‟s dissenting opinion 

construct a negative queer identity. Justice Kennedy‟s opinion, in an initial reading, 

seems to support queer persons, however, a close reading reveals his exclusion of certain 

sexual minorities from the legal precedent and establishes instances in which the State 

can harm queer persons. Justice Scalia‟s opinion creates queer identity as a sin, which 

breaks both secular and religious covenants and risks the destruction of United States‟ 

culture; thus utilizing the rhetorical tool of the jeremiad. As a result of excluding queer 

persons, implications include the dehumanization of queer individuals, the lack of a 

coherent rhetorical strategy for the queer rights movement, and a reinforcement of the 

power hierarchy between heterosexual persons and queer individuals.
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CHAPTER I 

INTRODUCTION 

With use of the courts as a social actor and medium for individual rights 

advocates, the rhetoric of court rulings are important for studying how queer rights 

proponents and opponents attempt to shape societal norms.
1
 The language choices used 

by justices in their opinion writing reflect strategies to construct queer identity in 

particular ways. This study analyzes the rhetoric of the majority and dissenting opinions 

in the Romer v. Evans (1996) decision to reveal the rhetorical construction of queer 

identity. An initial reading of Justice Kennedy‟s majority opinion seems to affirm queer 

persons, yet further reading demonstrates that Kennedy‟s opinion rhetorically isolates and 

demeans queer individuals. Justice Scalia constructs queer persons as enemies of the state 

and non-citizens. The decision represents the dichotomy between gaining a legal victory 

for queer rights and a cultural defeat for the inclusion of queer persons in the United 

States. Kennedy and Scalia‟s opinions thus reinforce heteronormativity and further 

exclude queer individuals.  

Background of Colorado Amendment 2 

Efforts to include sexual orientation in Colorado ordinances led to constitutional 

changes to limit the rights of queer individuals. Local municipalities in Colorado, along 

                                                 
1
 In this work, I will use the terms, “queer persons” and “queer individuals,” as well as make reference to 

“queer rights” and “queer identity.” I choose to utilize the word “queer” in order to provide an inclusive 

analysis, which rejects notions of sexual and gender binaries. As Brontsema notes, the word queer 

challenges assumed sexual binaries and allows for difference; for with queer, “difference was not a 

challenge, but an invitation” (4). In addition, use of the word queer provides for a “constructionist 

understanding of sexuality;” accepting notions of sexual fluidity and the social construction of identity 

(Brontsema 4-5). Though I refrain from changing references made in direct quotations by authors who use 

binary categories, I am highly critical of assimilating terms, which pathologizes sexuality into strict 

categories used to create queer persons as abnormal and with a medically determined identity. 
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with executive state government departments and universities, began to amend non-

discrimination policies to include sexual orientation in the late 1970s continuing through 

the early 1990s. The cities of Aspen, Boulder, and Denver prohibited discrimination in 

employment, housing, and public accommodations; an Executive Order prevented 

employment discrimination for all state employees; and the Colorado Insurance Code 

forbade health insurance providers from determining insurability and premiums on the 

insured‟s sexual orientation (Rovira 45). Discrimination laws “prohibit private citizens 

from exercising their prejudices against designated groups in specified areas of 

commercial life” (Kaplan 203). In response to the city and state‟s actions, Colorado for 

Family Values (CFV), which is “dedicated to preserving, protecting, and defending 

traditional family values,” drafted a constitutional amendment to the Colorado 

constitution in 1992. The amendment states: 

Neither the state of Colorado, through any of its branches or departments, nor any 

of its agencies, political subdivisions, municipalities or school districts, shall 

enact, adopt or enforce any statute, regulation, ordinance or policy whereby 

homosexual, lesbian or bisexual orientation, conduct, practices or relationships 

shall constitute or otherwise be the basis of, or entitle any person or class of 

persons to have or claim any minority status, quota preferences, protected status 

or claim of discrimination. This Section of the Constitution shall be in all respects 

self-executing (Kennedy 624). 

 

Though early polls led many to believe the amendment would be defeated, the CFV ran 

an expensive and aggressive ad campaign seeking the amendment‟s passage. The CFV 

framed the discussion in two ways: one that the amendment sought to restore traditional 

family values and two, the amendment prevented “special” or “privileged” rights for 

queer persons. One CFV pamphlet states, “What‟s fair about an affluent group gaining 

minority privileges simply for what they do in bed . . . What‟s fair about people who 
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enjoy all the rights and privileges of American citizenship asking for special 

status…Special rights for homosexuals just isn‟t fair- especially to disadvantaged 

minorities in Colorado.” Opponents of queer rights utilize the language of “special 

rights” to construct the perception that queer persons are gaining rights that every other 

United States citizen does not receive. As Currah notes, “The use of the adjective 

„special‟ to describe rights, or sets of practices, rather than to supposedly fixed and 

unitary identities has been a central strategy of the right‟s attack on lesbian, gay, bisexual, 

and transgendered people” (“Politics, Practices, Publics” 231-232). Using “special” to 

describe rights sought by queer persons is a strategy, which became more frequent on 

both the national and state level after the efforts supporting Colorado‟s Amendment 2 

(Currah, “Politics, Practices, Publics” 242-243). However, opponents of the Amendment 

utilized a different strategy focusing on claims long-held by pro-queer rights activists. 

 Opponents of Amendment 2 focused on the promotion of equal rights and how 

the amendment is an act of discrimination. Specifically, “ 

Gay, lesbian, and bisexual advocates challenged Amendment 2 by using the 

concept of fundamental rights. This approach required convincing the courts to 

safeguard the fundamental right of gays, lesbians, and bisexuals merely to enter 

the political arena, to participate in the political process, in order to fight for 

substantive rights (Currah, “Politics, Practices, Publics” 245). 

 

After months of campaigning from both sides, on November 3, 1992, Colorado‟s 

Amendment 2 passed with 53% of the vote (Celeste).  

 Immediately following the Amendment‟s victory, groups filed suit in District 

Court claiming the amendment was unconstitutional (Celeste). Many circles refer to 

Colorado as the “hate state,” as the public viewed Amendment 2 as preventing 
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government protection for queer persons against discrimination (Manzanares). As the 

legal battle began, the entire country watched as the discussion of queer rights came to 

the forefront for the first time since the Bowers decision.  

 In January 1993, the District Court instituted a temporary injunction against the 

Amendment and after appeal; the state Supreme Court endorsed the injunction. In 

December 1993, Judge Bayless of the District Court found that the State did not show a 

compelling interest for Amendment 2 and ruled the Amendment unconstitutional. After 

another appeal by the state of Colorado, in October 1994, the State Supreme Court 

affirmed the District Court‟s ruling that Amendment 2 violated the Equal Protection 

Clause of the Fourteenth Amendment. Immediately following the state Supreme Court‟s 

decision, a final appeal went to the United States Supreme Court. 

 Both sides in Romer focus on rights-based arguments, however delivering vastly 

different conclusions. The State argues that the Amendment “puts gays and lesbians in 

the same position as all other persons . . . the measure does no more than deny 

homosexuals special rights” (Kennedy 626). Supporters of Amendment 2 claim that the 

law would overturn local ordinances that they saw as favoring queer persons in various 

areas of society. The State also endorses the Amendment out of respect for a citizen‟s 

right to free association such as the right to oppose queer sexuality. Finally, the State 

contends that there is a need to conserve resources required to fight discrimination 

against suspect classes. 

 The stance taken by opponents of Amendment 2 is the same as the issues brought 

out in the campaign: equal rights and non-discrimination. Instead of establishing queer 
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identity as unchangeable and thus worthy of protection, “the new strategy involves 

claiming that the fundamental right of gays, lesbians, and bisexuals to participate equally 

in the political process cannot be abridged” (Currah, “Politics, Practices, Publics” 241). 

Advocates of taking the political process approach, which began in order to oppose 

sodomy laws, believe, “When they (queer persons) voluntarily adopt or involuntarily bear 

the public identity „homosexual,‟ and for that reason lose their employment and other 

public benefits . . . they are hindered and deterred from entering the public debate 

surrounding the sodomy laws. The harms they suffer interfere sharply, albeit indirectly, 

with the political process” (Halley 147). By focusing on the violation of guaranteed 

political rights, queer persons become an “identifiable group” whose citizenship status 

grants them equal protection (Currah, “Politics, Practices, Publics” 241). During the legal 

battle, opponents of the amendment framed the act as violating the Equal Protection 

Clause of the Fourteenth Amendment and obstructing queer persons‟ right to engage the 

political arena.  The above arguments began before the Court on October 10, 1995. On 

May 20, 1996, the Supreme Court in a 6-3 decision ruled that Amendment 2 was 

unconstitutional under the Fourteenth Amendment and affirmed the state Supreme 

Court‟s ruling. Justice Kennedy wrote for the majority, joined by Stevens, O‟Connor, 

Souter, Ginsburg, and Breyer and Justice Scalia wrote the dissenting opinion, joined by 

Rehnquist and Thomas. The arguments made by individuals involved with the case and 

the justices developed out of the history of queer rights issues in the United States. 
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History of the Queer Rights Movement 

 The Romer decision exists within the context of the modern queer rights 

movement, which did not begin in the United States until the late nineteenth
 
century. 

Despite organized political efforts for queer rights in Germany and England, the United 

States did not have a unified movement for “homosexual emancipation” (Blumenfeld and 

Raymond 286). The small amount of support for queer rights occurred on an individual 

level among authors and activists, such as Edward Prime-Stevenson, Emma Goldman, 

and Oscar Wilde. Due to the minimal support, the amount of discrimination against queer 

persons increased with the Great Depression of the 1930s and the visibility of queer 

persons “took a step backward” (Blumenfeld and Raymond 290). However, the aftermath 

of World War II brought the rise of political organizations dedicated to queer rights. 

 Following World War II, an increase in groups dedicated to civil rights for 

African Americans spurred a movement for queer rights as well. The National 

Association for the Advancement of Colored People (NAACP) and the Urban League 

focused their efforts on ending prejudice against African Americans and advocating for 

legal equality. Donald Webster Cory, an activist with the NAACP and an openly queer 

individual, saw the similarities between the plight of African American and queer persons 

(Blumenfeld and Raymond 291-292). In turn, Cory wrote The Homosexual in America 

(1951), which details the lack of rights for queer persons and shared caste system of queer 

persons, ethnic, religious, and racial minorities. Concurring with the publication of 

Cory‟s work, others, such as Hay, began to organize groups to work for the political 

rights of queer persons and to provide emotional support. 
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 Unlike Cory‟s view constructing similarities between queer persons and other 

minority groups, Harry Hay emphasized the differences and shows the split between 

queer rights supporters over whether to view queer identity as similar or different than 

heterosexual identity. Hay contends that “heterosexuals and homosexuals viewed the 

world differently—a difference in consciousness which extended far beyond sexuality” 

(qtd. in Blumenfeld and Raymond 292). Hay in response to the need to help the different 

feelings of queer persons organized social and emotional support groups. Due to the 

overwhelming response, the various groups merged to form The Mattachine Society to 

unify queer persons and seek legal equality, though advocacy of socialism dominated the 

discussions (Blumenfeld and Raymond 292-293). After The Mattachine Society 

dissolved and reorganized, the group shifted to educating the public about queer 

sexuality, much like other groups, such as One, Inc. However, during the 1950s and 

1960s, there was a move to more radical queer activism. Unfortunately, due to fears of 

disclosing their sexual identity or even arrest, few queer persons took part in the political 

activism (Blumenfeld and Raymond 297). However, the events on June 27, 1969, at the 

Stonewall Inn set the stage for the modern queer rights movement in the United States. 

 The trigger event for the modern queer rights movement was the Stonewall Riots 

in New York‟s Greenwich Village in 1969. A common action performed by the New 

York City Police Department was shutting down local bars, frequented by gays and drag 

queens (Blumenfeld and Raymond 297). On the night of June 27, patrons of the 

Stonewall Inn responded to the attempted shut down in unusual form—by throwing 

bottles and rocks at the police officers—which continued for several nights. The strong 
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public response by queer persons created an environment for visible political action by 

queer individuals. As Blumenfeld and Raymond write, “the gay and lesbian minority was 

for the first time creating its own true feeling of identity and shared sense of community” 

(309). With a sense of identity and community, queer rights activists from Stonewall to 

today gain major victories while facing a different obstacle in Christian fundamentalism. 

The Pink Panthers, once an element of Queer Nation and now a separate 

organization, symbolizes the like-race analogy between the civil rights movement of the 

1960s and the present queer rights movement. In name, symbol (a pink triangle enclosing 

a black paw print), and action (“Queer Nights Out” modeling sit-ins) the perception exists 

among queer rights activists that their struggle is a “successor” to the Black Panther 

movement, inextricably linking the desire for personhood and citizenship to both racial 

and sexual minorities (Berlant and Freeman 206-207). The Pink Panthers and Black 

Panthers represent an organized effort to bring excluded minorities into societal 

discussions and legal equality. By actively criticizing inequality, the groups seek the 

reconstruction of identities for both queer persons and racial minorities. Thus, despite 

constitutionally guaranteed citizenship for minorities, efforts still remain to force the 

social and political hand of the State to bring about full citizenship. The actions of the 

two groups show the link between racial and sexual equality. Groups who advocate for 

equal rights represent the ability of outside influences to construct social identities.  

Queer rights activists gained major legal victories since the 1970s, such as 

removal of “homosexuality” from the list of mental disorders and the ending of many 

sodomy laws; however, the New Right became a public voice of opposition. Eaklor notes 
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that organizations supporting queer rights, such as the National Gay Task Force (later 

adding “Lesbian”) and the Gay and Lesbian Advocates and Defenders, grew in numbers 

along with the election of gay and lesbian persons to public office. Yet, fundamentalist 

Christians began work with conservative public officials to prevent equal rights for queer 

persons. Using claims of child molestation and the spread of AIDs, the New Right 

formulated a religious and political strategy to oppress queer persons by increasing 

sermons against same-sex rights as well as supporting constitutional amendments to 

exclude queer persons from the law. Eaklor explains that the Christian Right remains a 

prominent force in government to oppose queer rights, such as same-sex marriage, 

spousal rights, and open entrance into the military; however, the queer rights movement 

is more vocal and effective than ever. The history and present situation of queer activism 

sets the tone for attempts to change public policy. 

History of Sexuality and the Law 

For public policy, the recent past is the first time that queer persons became 

targets of legal exclusion. Before the 1950s, queer identity was not viewed as “a distinct 

self-identity” and laws did not target the behavior of queer persons; even sodomy laws 

found their roots in opposition to all acts of non-marital, non-procreative sexual relations, 

not specifically against same-sex intercourse (Seidman, “Beyond the Closet” 14-15). 

However, as queer identity became a distinct sexual category in the nineteenth century, 

the perception exists that a queer persons are different from “normal people,” causing 

queer persons to be “ineligible for equal standing and rights” (Babst 147).
2
 Queer 

                                                 
2
 The construction of queer persons as “others” and demonizing United States culture has a long history in 

public policy. According to Herek, prior to 1973, “homosexuality” exists in the Diagnostic and Statistical 
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individuals represent one of the most excluded groups in society. As Cicchino, Deming, 

and Nicholson state, “Few groups in our society suffer more from „degradation‟ and 

„stigma‟ than gay and lesbian people. Most fundamentally, the inferior status of gay and 

lesbian people is not a function of lacking immunities rather is due to the denial of 

fundamental dignity or equality” (624). Queer persons suffer from a combination of legal 

exclusion and social silencing. The goals of ending the legal and social rejection for 

queer persons are difficult to achieve even in a pluralistic democracy. As Etterlbrick 

writes 

The law, explicitly or implicitly, has treated lesbians and gay men differently 

from other citizens or, at best, has ignored them altogether. Politicians, always 

fearful that tolerant views about sexuality will not play well with their 

constituents, are more likely to give way to the anti-gay minority than the fair-

minded majority. Courts are more likely than not to credit stereotypical 

presentations over fact-based evidence. And much of the public, caught between 

American cultural ideals of fair treatment on the one hand, and well-developed 

religiously based views about sexuality on the other, assumes with regard to 

lesbians and gay men, that the acceptance of the first equals the destruction of the 

second (497).  

 

Laws since the 1950s that banned queer sexual intercourse and marriage and the 

continued dominance of a heteronormative state structure perpetuates homophobic laws 

and mindsets. Urvashi Vaid refers to claims of queer identity becoming mainstream as 

“virtual equality” in which queer individuals participate in their respective communities, 

                                                                                                                                                 
Manual of Mental Disorder as a mental disorder in need of treatment. Even after the American Psychiatric 

Association‟s (APA) Board of Directors voted to remove the term, “ego-dystonic homosexuality” replaced 

the previous term. Herek notes that in 1986, the APA deleted all references to “homosexuality.” The past 

construction of queer identity is that of diseased and abnormal. In addition, the United State‟s past policy of 

excluding queer persons from the military and present policy of punishing open queer identity in the 

military represents the demonization of queer individuals. According to the Office of the United States 

Staff Judge Advocate, both Congress in 1993 and United States Military Code Title 10 contend queer 

persons‟ conduct threatens the morale of troops. Constructing queer persons as harming morale creates a 

queer identity, which threatens the safety of United States military personnel, United States‟ citizens, and 

combat operations. 
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work, and pay taxes, yet often must hide their identity out of fear of exclusion, firing, and 

their taxes not providing them equal benefits and rights (5). The concept of “virtual 

equality” is comparable to the separate, but equal status faced by African Americans. 

African Americans saw their rights continuously neglected as well as individuals using 

hate speech and committing hate crimes, despite laws and court decisions working 

toward acceptance. Despite the perception of mainstreaming, queer persons are 

“systematically discriminated against by the state in the military, in law and in marriage 

rights” (Sullivan 163). Despite more queer persons being open about their sexuality, 

heteronormative laws remain prevalent in United States culture, such as DOMA (Defense 

of Marriage Act), which defines marriage as between one man and one woman, state 

constitutional bans on same-sex marriage, refusal to allow openly queer persons to serve 

in the armed forces and donate blood, to name a few.  The judicial branch is at the 

forefront of concerns over queer equality.  

The Romer decision exists in the context of previous Supreme Court rulings 

dealing with queer rights. The first primary case to deal with queer equality is Bowers v. 

Hardwick (1986). Georgia had a long-standing law, which banned acts of sodomy by 

both heterosexual and same-sex partners. In 1982, after a misprint on a ticket led to a 

warrant for Michael Hardwick‟s arrest, a police officer went to Hardwick‟s house at 3 

a.m. to arrest him (Douglas-Brown). After a roommate let the officer in, the officer 

noticed Hardwick‟s bedroom door open with Hardwick and another male engaging in 

acts of sodomy. Despite the arrest of the two men, the county district attorney chose not 

to prosecute the crime. However, Hardwick challenged the constitutionality of the 
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sodomy statute. A 5-4 Supreme Court ruling upheld the constitutionality of the Georgia 

law, which banned “any sexual act involving the sex organs of one person and the mouth 

or anus of another” (Blumenfeld and Raymond 234). Though the law applied to people of 

all sexual orientations, public officials and police targeted queer persons in the 

enforcement of the law. The majority opinion, written by Justice White, contends that the 

Fourteenth Amendment‟s Equal Protection Clause does not extend privacy rights to acts 

of sodomy and the rationale of morality is sufficient for a law to be considered legitimate 

(Rothenberg 495-496). Bowers played a foundational role in the use of the Fourteenth 

Amendment by queer rights supporters, despite the Court not agreeing with supporters‟ 

interpretation. In Chief Justice Burger‟s concurring opinion, he relied on the historical 

tradition of bans on sodomy throughout Western Civilization for his decision 

(Blumenfeld and Raymond 234). Based on Christian justifications, the Bowers ruling 

represents the influence of religious views on sexuality in the State construction of sexual 

identity.  After Bowers, the Court did not review sodomy laws again until Lawrence v. 

Texas (2003). 

The Lawrence decision overturned the Bowers decision, striking down sodomy 

laws, nevertheless, queer rights activists contend the ruling did not go far enough in 

affirming queer identity and equality. The Court ruled 6-3 that sodomy laws violate the 

individual autonomy and privacy of same-sex couples. Justice Kennedy wrote the 

majority opinion while Justice O‟Connor, who supported the Bowers decision, wrote a 

concurring opinion. Despite the ruling being a legal victory for queer rights, activists 

argue that the majority ruling did not address the issue of equality and the Fourteenth 
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Amendment, placing an over reliance on privacy, which neglects the need for equal 

protection (Reinheimer 515). In fact, Kennedy mentions the Romer decision in regards to 

equal protection and does not rule on the sodomy laws relation to the Equal Protection 

Clause. The lack of establishing queer persons and same-sex couples as equal limits the 

use of the Lawrence ruling. Reinheimer notes that cases regarding same-sex marriage 

cannot utilize Lawrence because of the lack of equality claims (516). However, 

O‟Connor in her concurring opinion does address the need to rule on the Equal Protection 

Clause. Beyond court rulings, Romer is in the midst of legislative actions regarding queer 

rights. 

Rhetorical Strategies in the Formation of Laws 

Past state efforts to support equal rights for queer persons reflects the many 

rhetorical strategies, such as rights talk and identity politics which advocates utilize. 

During the 1980s, Massachusetts‟s legislators attempted to pass a Gay Civil Rights Bill to 

provide equal rights for LGBT (lesbian, gay, bisexual, and transgender) persons and their 

partners. The focus of social advocates and legislators supporting the bill concerned the 

need for equal rights. However, other queer rights groups, such as ACT-UP and the 

Massachusetts Gay and Lesbian Political Alliance (MGLPA) viewed the legislation in a 

different way; instead of the State protecting queer persons, the legislation is a positive 

affirmation of queer identity and an establishment of an active community (Cicchino, 

Deming, and Nicholson 625). Though ACT-UP and the MGLPA shifts the meaning of 

the legislation as well as uses different mechanisms of advocacy, such as protesting 

inside the senate chambers, the groups acknowledge the importance of passing legislation 
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that provides rights for queer persons. Despite criticism of relying too much on a rights 

talk approach to equality, different ideologies can come together to bring about 

legislative and political victories for queer persons, including using rights as a 

justification. Through the identification of queer persons as a unique group, individuals 

slowly began to adjust their social views to become more tolerant. Even with some social 

progress for queer individuals, heterosexual persons remain the ideal citizen. 

Groups advocating for equal rights reveal how society embodies heterosexuals as 

citizens. Breaking down the divide between public and private space and using guerilla 

tactics to create a safe public sphere for all people, Queer Nation outlines the present link 

between heterosexuality and citizenship. The “I Hate Straight” campaign of Queer Nation 

criticizes how “the administrators of straight America commit omissions of policy to 

assert that healthy heterosexual identity (the straight and undiseased body) is a 

prerequisite to citizenship of the United States” (Berlant and Freeman 201). Queer 

persons in turn represent diseased bodies who the United States‟ excludes. By denying 

queer persons equal rights, policy makers construct queer individuals as non-citizens, 

individuals outside the protection, which the Constitution guarantees to all citizens.  

Law and Social Meaning 

Media, academia, and legal opinions are all media in which the construction of 

queerness as separate from personhood and American citizens occurs. As a result, 

“Societies create a stigmatized, polluted homodesire; they create an oppressed 

homosexual minority” (Seidman, “Identity and Politics” 113). Construction of queer 

persons‟ desires, by fundamentalist pastors, conservative politicians, and many United 
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States citizens, including creating queer acts as sinful and repulsive (Cobb 2006). 

However, as public and religious dialogues of queerness become more prominent, 

governmental policies and discussions are more open to queer rights due to the efforts of 

queer rights activists. The shift in social change occurs through the rhetorical element of 

the law. 

The law functions as a rhetorical tool capable of constructing social meaning. The 

affect that the law has on society does not exist in just actual policy, but in the rhetoric of 

the law (Wetlaufer 1555). Due to constant changing of the law, occurring through various 

rhetorical media, such as congressional acts, local ordinances, and the legal system to 

name a few, the belief that the law exists as a neutral and objective standard ignores how 

rhetoric induces change in the law and public sentiment. The law is not separate from, but 

relies on “social styles, convictions, and strategies;” all of which not only shapes the 

writing of the laws, but also the “cultural construction” and “social meaning” of the law 

(Lewis 6). As Dennis Patterson states, “law is an institutional forum for the advancement 

for arguments (narratives) about how we are to live” (995). The influence the Supreme 

Court has on cases derives from the rhetorical nature of law. 

Queer rights activists utilize different institutions and goals to advocate for equal 

rights. For years, advocates of queer rights have sought to codify law through legislative, 

judicial, and executive actions (Engel 2001). In order to engage each institution, specific 

goals direct the actions of queer rights supporters. In fact, “historically, claims of lesbian 

and gay rights have focused primarily on two distinct areas defining the relations between 

queer citizens and the state; 1) decriminalization of homosexual activities between 
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consenting adults; and 2) the prohibition of discrimination against lesbians and gays in 

employment, housing, and public accommodations” (Kaplan 203). The goals of queer 

rights advocates focus on the impact policy changes have on equality. However, 

institutional changes also influence rhetorical construction of the law.  

Due to the influence of rhetoric, dominance of the law by the elite does not mean 

oppressed communities lack a voice. Instead, the “interpretive nature and constructive 

power” offers an opportunity for oppressed persons to show the harm of the law and can 

“sensitize legal decision-makers” to bring about both policy change and a shift in 

mindsets (Lewis 5). Oppressed persons can share their experiences in court, which offers 

a forum for their voices and an opportunity for social change through judicial action. Due 

to the power of the law to shape mindsets, individuals increasingly utilize the courts. The 

mid-twentieth century saw an infusion of social policy cases dealing with individual 

rights causing Charles Epp to deem the past and present century the “rights revolution” 

(Pierceson 2). With the rise in legislative actions suppressing equal rights for queer 

persons, such as the passage of same-sex marriage bans and the lack of sexual orientation 

in non-discrimination policies, the Supreme Court plays a prominent role in deciding 

civil rights cases “becoming the most important determinant of social policy in American 

government-far more thank our elected officials” (Graglia 31). The Court is able to 

determine social policy by setting the agenda and the lack of direct elections.  

The insurgence of rights claims in the Supreme Court is due to the Court‟s 

willingness to criticize the viewpoint of the majority of society and the view that the 

Court is beyond the political process. From rulings on race, such as in Brown v. Board of 
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Education (1954),
3
 to rulings on queer rights in Lawrence v. Texas and the Romer 

decision, the Supreme Court challenges many dominant beliefs. Due to the nature of the 

Court, not directly elected by the United States citizenry, the Supreme Court can discuss 

and endorse politically unpopular positions (Pierceson 192). Though still perceptually 

part of the political system, the Court sets the docket, takes into account all information 

deemed necessary, and rules, all without a say by the electorate. Though individuals have 

an influence on the courts through protests or legislation in response to court actions, 

courts act independently without fear of repercussions. Both the independence of the 

Court and the ability to act against social norms creates an encouraging case for use of 

the judicial system. One cannot overstate the importance of the Supreme Court regarding 

queer rights issues since more people are flocking to the Court as a medium for equality. 

With the Court making queer rights a priority and clearing the way for legal 

equality, policy makers and public opinion follow and begin to reconsider once 

discriminatory beliefs. Though never being able to change the minds of all people on 

issues of race, gender, or sexuality, the Court helps create an environment where 

reassessment of mindsets is possible. In fact, “in this (queer rights) case, the language of 

rights and equality strongly affected legislative outcomes” (Pierceson 193). The case of 

Bowers is an example of the Court‟s impact on social norms and legislation. In 

Sheppard‟s review of the opinions and aftermath of the Bowers ruling, she notes, “The 

effect was not only to deny homosexuals recognition of the personal value of their 

sexuality, but in a real sense, to threaten their political opportunities to alter the public 

                                                 
3
 Brown v. Board of Education overturned the “separate, but equal” standard for racial inclusion in public 

schools. In doing so, the Court challenged dominant beliefs supporting African Americans exclusion from 

basic education as well as all other guarantees under the Fourteenth Amendment‟s Equal Protection Clause. 
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mind about its legitimacy . . .” (545). In the same way, court rulings and opinions that 

both in the decision and rhetorical strategy construct a positive identity for queer persons, 

the Court creates create citizenship and voice for queer individuals. 

Kennedy and Scalia’s Opinions in Romer v. Evans 

Justices Kennedy and Scalia use two different rhetorical strategies to explain their 

claims. In Kennedy‟s majority opinion, he initially gives the impression that he 

personifies queer individuals. By bringing queer persons into the law through 

constitutional arguments (queer individuals deserve equal protection) and emphasizing 

the “real injury” done to queer persons without anti-discrimination laws, Kennedy 

rhetorically constructs queer persons as having access to the same legal recognition as all 

other persons. However, Kennedy works against the use of rights talk and constructs a 

negative public identity by not identifying queer persons as a suspect class and avoiding 

the use of strict scrutiny in the protection of queer person. Kennedy‟s opinion is thus a 

negative affirmation of queer identity, masking the oppression of his discourse through 

equal protection rhetoric.  

Scalia, on the other hand, constructs queer persons and queer rights supporters as 

objects and enemies of the State that seek to harm the correct way of life. By establishing 

a dichotomy between traditional, correct sexual mores and the sexual immorality of queer 

individuals, queer persons exist outside tradition, different from “us.” Scalia uses 

additional methods such as arguments that history excludes queer persons, which defines 

queer rights supporters as outsiders to the law.  
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 Queer individuals constructed as persons versus queer persons created as objects 

are the foundation of the dichotomy the Romer opinions‟ create. The incorporation of 

sexual orientation into personhood affirms the entirety of a person since a person‟s 

identity finds protection from discrimination. Kennedy lays out his argument in support 

of queer rights by connecting orientation and personhood. Yet, despite Kennedy‟s ruling 

in favor of the anti-discrimination ordinances, certain rhetorical devices, such as his use 

of “sexual orientation” and constitutional arguments initially reveal a positive 

construction of queer persons; his opinion rhetorically excludes queer persons, thus not 

personifying queer individuals. Kennedy limits the scope of the Fourteenth Amendment 

in protecting queer individuals and only defines them as a target class, not a suspect class, 

which prevents complete protection. In turn, the rhetorical construction of queer 

individuals, despite the Court‟s ruling, works against queer persons. 

Scalia, however, separates the person‟s queer identity from the person, creating a 

delineation between the process of constructing sexual orientation and the identity of the 

person, making Scalia‟s opinion a more assertive stance against queer persons compared 

to Kennedy‟s. Scalia‟s rhetoric classifies orientation as separate from a person constructs 

queer individuals as objects for the State‟s control since an object does not have rights on 

par with a person/citizen. In addition for Scalia, orientation, when referencing queer 

persons, is a sexual preference, thus the law does not protect the individual‟s choice.  

Theories in a variety of areas such as queer studies, religious rhetoric, and rights 

talk all articulate this studies analysis of the Kennedy and Scalia opinions. As such, the 
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following section offers insight into various writings on rights, law, religion, and queer 

equality to help provide foundation and focus for the criticism. 

Text 

 

The artifacts that I use are Kennedy‟s majority opinion and Scalia‟s dissenting 

opinion in the Supreme Court case, Romer v. Evans, exploring the construction of queer 

identity as a matter of law. The case is significant since only a small amount of court 

cases support queer rights, such as Lawrence v. Texas. Past research on queer identity and 

the Supreme Court focuses on Bowers and how the rhetoric and ruling opposing queer 

rights operates. However, the Romer decision provides study for a decision ruling for 

queer persons, yet the rhetoric of both the majority and dissenting opinion constructs a 

negative identity for queer persons. 

Chapter Outline 

 

Chapter two is the literature review and methodology. The literature review 

details the three main theories of the study: identity construction, rights talk, and the 

jeremiad. Identity construction begins with the premise that identities exist through 

rhetoric. Discourse develops the meaning of an identity, such as “queer,” as well as the 

social status of the identity. In addition, institutions, such as the Supreme Court, construct 

identities for persons, such as their sexuality. Through the Supreme Court‟s public 

actions and the strong influence the Court holds in society, the Court can shape public 

definitions and perceptions of groups of persons. Finally, social movements construct 

identity, through the use of identity politics and the politics of difference. Liberation 

movements create a unitary identity for queer individuals, relying on an assimilationist 
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approach to social change.  However, in recent years criticism exists for the use of 

identity politics. Criticism from the post-modern queer movement includes liberation 

ideals create a singular identity, which is white, male, and middle class. In addition, 

assimilation only re-entrenches sexual and gender binaries. In turn, the queer movement, 

through groups such as Queer Nation and ACT-UP, emphasize the differences of queer 

persons; however contend that queer individuals should not incur exclusion based on the 

differences. 

Rights talk is another strategy used by queer rights groups and the courts. The 

purpose of rights talk as a rhetorical device is to utilize the discourse of “rights” and 

“equality” as a way for queer persons to enter the public and political dialogue. Much like 

identity politics, post-modern era criticism of rights talk exists, such as the use of rights 

gives credence to the dominant power structure that dictates rights. However, readings 

also suggest that rights talk is a powerful tool in shaping social mindsets and rhetorical 

acts by people in power and can bring oppressed persons into a rights paradigm. The 

jeremiad concludes the literature review. 

The jeremiad as proposed by the Book of Jeremiah in the Christian Bible is a 

rhetorical device which seeks to call people back to a constructed goal. According to the 

jeremiad, there exists an established covenant that if broken, brings punishment from 

God. The people must repent of their ways in order to restore the covenant. 

Communication literature examines the jeremiad‟s use in political discourse and as a 

means of persuasion. Orators who use the jeremiad replace Biblical themes with more 

secular themes; yet utilize the Biblical concepts in order to create change. 



Texas Tech University, Kevin T. Garner, May 2009 

22 

 

 The methods section overviews rhetorical analysis as a strategy for criticism and 

the practice of close text analysis. The literature shows the necessity of rhetorical studies 

regarding identity construction as well as using close textual analysis to examine 

Supreme Court opinions. Criticism of close text analysis includes the lack of a historical 

view of rhetoric since the author studies only a single text. However, scholars who utilize 

close text analysis rebut the critics by noting that historical elements exist in a single text, 

allowing for an evaluation of rhetoric beyond just the text‟s time. 

Chapter three analyzes Kennedy‟s majority opinion. Kennedy‟s ruling and an 

initial reading of his opinion makes queer persons part of the law. In turn, Kennedy‟s 

rhetoric personifies queer individuals in a variety of ways, such as by appealing to the 

physical and emotional injury done to queer individuals by discriminatory laws. Unlike 

an object or “other,” people suffer from the pain of injury, thus Kennedy‟s rhetoric 

personifies queer individuals. In addition, Kennedy links sexuality to queer personhood; 

queer identity is not solely an act, but rather is part of a person‟s being. Finally, Kennedy 

utilizes the like-race analogy in which the experiences of African Americans seeking to 

become full members of American society relate to the struggle of queer individuals. 

However, despite Kennedy‟s ruling, further reading suggests that he fails to construct a 

positive queer identity. Since Kennedy chooses not to use strict scrutiny and define queer 

persons as a suspect class, he reinforces the otherness of queer individuals and makes 

future rhetorical violence justified against queer persons. In addition, Kennedy gives 

credence to the argued intention of Amendment 2, which allows for exclusion of queer 

individuals. 
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 Chapter four examines Scalia‟s dissenting opinion. Scalia‟s arguments for 

excluding queer persons from the law model the rhetorical formula of the jeremiad. In 

Scalia‟s opinion, he establishes queer persons as enemies of the State violating the 

covenant of traditional sexual values and traditional legal precedents, destroying the 

relationship between persons and God and persons and the law. Queer individuals in turn 

are enemies—a domestic terrorist—in need of exclusion and in this case, the law 

excludes queer identity. By constructing queer individuals as terrorists, queer persons 

become others who are objects for the State‟s use.  

Chapter five offers the implications and conclusion for the study. The chapter 

outlines the effects of the rhetorical strategies in both opinions. Implications include the 

dehumanization of queer persons through the negative construction of queer identity, the 

lack of a coherent rhetorical strategy for the queer rights movement, and the need for 

judicial opinions to include an affirming view of queer identity.  
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CHAPTER II 

LITERATURE REVIEW AND METHOD 

 Varieties of strategies exist in the queer rights movement to pursue equality. The 

following chapter details two major devices in communication and queer theory: identity 

construction and rights talk. In addition, a religious-based rhetorical tool, the jeremiad, 

constructs an opposing view of sexuality, one that is sinful and breaking the covenant 

between humans and God as well as between citizens and the State. The chapter also 

details the construction of citizenship and how queer persons exist as good or bad citizens 

depending on the source. Rhetoric and social construction are the foundation of identity 

construction. Rather than biologically determined, sexuality occurs as a process, 

influenced by different sources, such as the media, science, and legal policy.  

Rhetoric and Identity Construction 

The communication discipline and rhetorical theory lack research in queer 

identity and often normalizes sexuality, creating static binaries of heterosexuality and 

homosexuality. Scholars note that communication research lags in queer theory and often 

holds “the assumption that sexuality is not significant in the production of discourse” 

(Slagle 99; Yep, Lovaas, and Elia, “Introduction” 3). As such, sexuality in terms of social 

construction and identity formulation lacks study in communication. However, as 

scholars bring queer theory into the communication discipline, scholars note the 

perpetuation of stable, binary categories of sexuality, which excludes individuals who 

identify outside the static categories. Yep, Lovaas, and Elia write, “It is evident that they 

[original queer theory work] treat lesbian and gay experiences and identities as singular 
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and stable categories; therefore, they might continue to (re)produce, perpetuate, and 

normalize heteronormative ideologies and contemporary sexual hierarchies” 

(“Introduction” 3). By characterizing queer persons‟ experiences as singular, the 

construction of the hetero/homo division as the sole model of sexual identities continues. 

In addition, Foss criticizes the study of rhetorical theory for occurring through a “white, 

middle class, male perspective” and not capturing “the complexity, diversity, and multi-

layered experiences of individuals” (3). Foss recognizes that not only does the 

communication field recognize binary categories, but the discipline also constructs 

sexuality through a singular perspective, often ignoring the perspectives of gender, 

ethnic, racial, and class minorities. Further research, which includes multiple perspectives 

on queer theory, needs to occur, however present identity research offers insight into 

social constructions of queer identity.  

Identity research begins with the concept that sexuality is fluid in a variety of 

disciplines, such as communication, women‟s studies, and sociology. Duberman writes, 

“Queer theory has taught us to distrust categories as needless calcifications of what is 

purportedly our fluid, meandering erotic natures. We are told to move beyond Freud‟s 

notions of inherent bisexuality to posit a malleable sexuality . . .” (31). As such, gay, 

lesbian, transgender, or the sexual identity of one‟s choice (if one chooses to identify) 

does not result from a static category, rather sexual identity is the performative choice of 

the individual. Smith and Windes state, “Gay people and their opponents—who they are 

and what they want—do not exist prior to communication, but come into existence 

through their rhetorical acts” (xiv). Though some people claim that sexual identities exist 
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as a choice, while others argue from a biological stance, emphasizing that sexual identity 

is fixed and not fluid, by the legal system or queer rights supporters, is “ill founded and 

empirically incorrect” (Halley 180). The change in communication research from 

focusing on fixed identities to the fluidity of sexual orientation reflects the categories of 

sexuality study. Lovaas and Jenkins identify six areas of research concerning sexuality 

and identity ranging from liberation rhetoric to language structure to critical approaches 

(3-4). Though a broad range of study exists, present work concurs that sexuality is fluid 

and a social construction.  Each identity label comes with a social construction of how the 

public is to view the person based upon her/his sexuality.  

A lifetime of influences and actions construct queer identity. Even if the actions 

of queer persons result from choice, biology, social construction, or a combination of the 

different influences, “queer identities cannot be separated from the practices through 

which they are produced” (Currah, “Politics, Practices, Publics” 232-233). Sexual 

identities alter as society constantly reconstructs what being a citizen and part of the 

United States culture means. The meaning of being queer in the public sphere changes 

based upon rhetorical constructions of sexuality. Yep, Lovaas, and Elia summarize the 

argument for the social construction of sexuality, stating, “Sexual ideology is discursively 

and materially realized through language, communication, and systems of 

representations” (“Critical Appraisal” 48). Sexuality exists because of rhetorical acts and 

institutions, which engage in defining sexuality. The judicial system is an example of a 

system of representation, which defines sexual orientation through religious rhetoric. 
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 The push for religious freedom to oppose queer persons develops a case for the 

social construction of identity based upon past court rulings. The United States Supreme 

Court ruled in favor of a private organization that banned queer persons from 

demonstrating their sexuality in Boston‟s St. Patrick‟s Day parade in Hurley v. GLIB 

(1995). Though the religious right won their argument, the Supreme Court noted that 

queer persons can hold their own parade without hindrance from the State. As such, the 

“coming out” of queer persons through marching becomes a protected speech under the 

First Amendment, implying “that the act of identification is, at least in part, a public and 

potentially political process” (Currah, “Politics, Practices, Publics” 232). Through the 

efforts of queer rights activists to construct queer persons as an identifiable group and 

unbeknownst to the religious right, constitutional claims help change the discourse of 

sexual orientation from static to one of social construction. 

In addition, courts help queer persons gain political access by providing queer 

individuals with a group identity. Cases, which define queer individuals as a fixed group 

of “others” in order to suppress a person‟s sexuality gives a group identity by which 

queer persons can enter the political arena based upon their membership in the 

recognized group (Kimmel 573). For queer persons, identity construction acts as a 

mechanism to engage the political environment. As Cohen and Dyer contend, “the 

creation of a social identity, even when the identity is not explicitly political, is a 

prerequisite for political action” (172). As queer persons become politically active, 

institutions and queer individuals work together to shape social norms. Norms change 

due to individual practices by queer persons along with manifestations of queer persons 
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by institutions such as the media, education, and legal system (Halley 180). In addition to 

the political role of sexual identities, sexuality influences a person‟s outlook on self and 

society. 

Sexual orientation research also suggests a person‟s identity helps define the 

person‟s worldview. Sexual identity or ideology are “mental frameworks that different 

social and cultural groups use to define, assign meaning, and render intelligible the 

regulation and expression of sexuality in society within a particular historical period” 

(Yep, Lovaas, and Elia, “Critical Appraisal” 48). Sexuality is an integral part of an 

individual‟s identity, influencing how a person views and interacts with the world. Sexual 

identity is more than the sex/gender a person finds attractive, rather a person‟s sexual 

orientation determines how one is to regulate him/herself in private and public matters. 

As long as the State constructs a public queer identity as sinful and harmful, queer 

persons faces perpetual discrimination and internal struggle to define one‟s self. Identity 

construction occurs through many institutions, such as the Supreme Court, through the 

Court‟s use of group identity and access for queer persons to the political arena. 

Identity Construction in Institutions and Social Movements 

 The influences and actions shaping identity do not take place by queer persons 

alone; rather the actions occur by outside institutions, such as legislative and judicial 

bodies as well. Institutions engage in identity politics, which constructs identities for 

groups of people through the institutions‟ rhetoric. In fact, “particular identities have no 

meaning apart from their historical circumstances” (Currah, “Politics, Practices, Publics” 

239). Identities exist in the moment as part of historical claims, as institutions choose to 
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review the definitions and descriptions of groups of people, the identity changes. The 

public battle over producing sexual identities occurs “in an atmosphere charged with 

conflict,” which shows how definitions of identity change based upon the rhetorical 

appeal of supporters and opponents of queer rights (Smith and Windes xvi). Examples of 

conflicts over queer identity include campaigns supporting and opposing same-sex 

marriage, as well as debates to include or exclude queer persons from religious 

institutions. Multiple public institutions play a role in the construction of queer identity, 

such as economic systems, education, and the media (Bravman 335; Halley 180). The 

Supreme Court is one such public institution, which constructs queer identity. 

The legal system, specifically the Supreme Court, is a major influence on all 

public structures as the Court determines the legitimacy of laws and frames the rhetorical 

construction of identity. As Fraser suggests about the Bowers decision, “public spheres 

are not only arenas for the formation of discursive opinion; in addition they are arenas for 

the formation and enactment of social identities” (16). Oral arguments and opinions 

shape and define sexual identity such as in Bowers, which used the act of sexual 

intercourse to construct queer identity. Actors, such as the Supreme Court, which have a 

large influence of society, “reflect and participates in the culture‟s construction of 

sexuality” as the rhetoric concerning queer persons occurs in rulings and opinions 

(Currah, “Searching for Immutability” 58). The Supreme Court reflects social norms 

about sexuality, often utilizing the claim of queer identity as being unnatural; the Court 

can construct queer sexuality as wrong and harmful through the Court‟s use of rhetorical 

strategy within judicial opinions. 
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 The State helps to construct identity by defining individuals as objects and in turn 

creating a public perception about the individuals. Butler, in her critique of universal 

rationality, contends that representation “is extended only to what can be acknowledged 

as a subject . . . the qualifications for being a subject must first be met before 

representation can be extended” (1-2). Thus, the State first acknowledges a person as 

subject, and then creates a public representation or identity for the individual. Courts 

serve as actors for the State in identity construction.  

Court cases, such as Bowers, constitute queer persons as subjects to state control 

via their sexual activity. The courts still construct queer persons “as one who acts 

sinfully, against nature, out of an inverted gender, or from a sense of intimate friendship” 

(Smith and Windes 12). Courts rely on sexual conduct to determine who is and is not a 

queer person. In doing so, courts ignore individuals who engage in a sexual identity 

absent any sexual activity. A study by Golden notes “both primary and elective lesbians 

adopted their lesbian identity whether or not they had sex with a woman or with a man” 

(25-27). However, the decision to define queer identity based on sexual behavior alone 

harms queer persons since the State deems sexual acts by queers as wrong. As Halley 

states, “homosexual identity is the product not of sodomitic acts simpliciter, but of a 

complex political discourse that is threatened . . .  by antihomosexual discrimination” 

(148). Queer persons experience harm when the construction of sexuality occurs based on 

sexual actions due to the State‟s construction of acts of sodomy as sinful and wrong. The 

State‟s act of constructing sexuality prevents queer persons from avoiding a “national” 

identity; rather queer individuals utilize arenas to redefine sexual identity. In addition to 
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institutional constructions of ideology, social movements also create public identities for 

queer persons.  

The Liberation movement and the queer movement are two major social 

movements for queer persons.
4
 Slagle notes the differences between the two queer rights 

movements; the Liberation movement seeks assimilation for queer persons by 

constructing queer persons as no different than the rest of society, whereas the queer 

movement celebrates and embraces cultural differences between queer individuals and 

heterosexuals (86). The Liberation movement creates a unitary identity among the group 

of persons in order to achieve social changes, known as identity politics. Fuss writes that 

the concept of a gay essence is that to obtain social mobility, individuals must exist in a 

collective, which defines each person based upon the best interests of the group (97). As 

such, though the Liberation movement is well organized and “proved effective in social 

mobility,” the movement excludes individuals from the group identity and ignores unique 

differences between queer persons (Seidman, 110). The queer movement, however, 

criticizes the Liberation movement for a reliance on identity politics. 

In response to criticism of using identity politics to construct a queer identity, 

scholarly literature suggests that queer persons do not have alternatives except to use 

public institutions to represent sexuality in a positive way. Due to the governments desire 

to police sexuality and sexual practices, communities of queer individuals “do not have 

the privilege or “theoretical option” to ignore “national identity” (Berlant and Freeman 

                                                 
4
 The Liberation movement relies on the use of “gay and lesbian” with the queer movement using the term 

“queer” in the same manner as this study. I will use the term “queer” however in the discussion of the 

Liberation movement for reasons cited earlier. 
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197). Groups such as Queer Nations focus efforts on constructing identity, not based on 

identity politics, but based on a politics of difference. 

Communication scholars suggest that the rise of the queer movement occurred 

due to many exclusionary practices of the Liberation movement. Slagle notes that gay 

and lesbian movements construct identity from a white, middle-class viewpoint; ignoring 

bisexual men and women who are not just attracted to the same-sex (87). Instead of 

creating a movement, which represents only a small amount of voices in the queer 

community, literature suggests groups within the queer movement seek to deconstruct 

and redefine identity politics. Slagle writes, “Queer Nation celebrates differences in the 

various individual identities among its members. The group mobilizes under a collective 

identity based on the uniqueness of individuals” (92). Instead of advocating for the 

inclusion of queer person by making queer individuals the same as heterosexuals, the 

queer movement emphasizes the differences among all people, while advocating that the 

differences do not justify exclusion. 

 Scholars also criticize the queer movement, along with the Liberation movement. 

Instead of benefiting the queer community, opponents of the queer movement, which 

include other queer persons, contend the queer movement perpetuates stereotypes (Slagle 

93).  By arguing for the necessity of “coming out” and publicly showing intimate acts 

between queer persons, many argue that the public view of queer people is a negative one 

and does not focus on the push for acceptance and equal rights. However, according to 

Slagle, the criticism of Queer Nation is incorrect since the group challenges stereotypes 

by carrying the stereotypes to extremes (93). By using radical examples of 
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heteronormative stereotypes, Queer Nation and others who are part of the queer 

movement see the necessity to emphasize difference. In turn, the movement creates “a 

new or re-conceptualized type of identity politics” (Slagle 88). Identity politics, if still 

existent within a queer movement, becomes one of an identity based on differences and 

uniqueness of all people.  

 Both public institutions, such as the Supreme Court and queer social movements 

are part of the process of identity construction. Though each institution and movement 

defines sexuality differently, based on static, binary categories or a fluid notion of 

sexuality, influences outside the queer person are part of identity formulation. 

Construction of sexual identity extends beyond what the meaning of queer is, but also to 

the meaning of citizenship. 

Identity Construction and Citizenship 

Scholars detail the social construction of United States citizens by creating queer 

sexuality as a quality of a bad citizen. Steven Seidman contends that society constructs 

types of sexual citizens: the good and the bad (“Outsider to Citizen” 225).  Heterosexuals 

are good sexual citizens, while beginning around World War II queer persons became the 

personification of bad sexual citizens. Seidman states, “Bad sexual citizens become 

targets of social control, which may include public stereotyping, harassments, violence, 

criminalization, and disenfranchisement” (“Outsider to Citizen” 225).  Actions to harm 

queer citizens are just due to queer persons‟ “bad” presence. Queer persons perpetuate 

heterosexual dominance by not opposing gender norms or sexual practice norms in an 

attempt to be the good sexual citizen (Slagle 86). Further neglecting both queer persons 
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and undocumented workers or “illegal aliens,” courts and society often link the two in 

their citizenship rhetoric.  

The Bowers decision constructs sexual behavior as what defines queer persons 

using the same reasoning as cases involving undocumented workers; defining both 

groups‟ statuses based upon their “illegal act.” In the instance of “illegal aliens,” the 

Court ruled in Phyler v. Doe that the non-citizens obtained their status due to an illegal 

behavior (Halley 148). As such, the courts use the same legal justifications to deny non-

citizens‟ rights as they do queer persons based upon conduct and not their identity. The 

inclusion of queer persons in the national identity then relies upon a rhetorical shift in the 

construction of sexuality in addition to political action in order to accept sexuality as 

fluid. 

The rhetorical shift to a positive queer identity occurs in a strategy utilized by 

queer rights activists known as queer politics. Research notes that queer politics seeks to 

merge rights and social acceptance with a re-definition of self and social order (Seidman, 

“Queer Politics” 328). Despite the criticism of a liberal conception of rights, Seidman 

argues in favor of an approach that begins with rights and moves toward a focus on 

sexuality acceptance and prominence in order to engage in rights rhetoric, which society 

generally understands and accepts. Yet, whether encompassed in rights talk or not, 

establishing a queer identity is important and the “identity needs to be spoken over and 

over again” in order to give personhood to queer individuals and to deconstruct the 

heteronormative culture (Riddle 28). Constant use of identity will help end the isolation 

of queer persons and construct an affirming public identity. Absent the pursuit for a queer 
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identity, heterosexuality will continue as the norm for sexuality; the “identity that need 

not speak its name” (Jakobsen and Pellegrini 26). Heterosexuality exists as the unspoken 

norm, which society uses as a benchmark to determine legal and social inclusion. With 

the formulation of a positive queer identity, queer sexualities exist as acceptable elements 

of society.  

Much like cases concerning undocumented workers, cases involving queer 

persons focus on the sexual acts of queer identity. By focusing on conduct instead of 

identity, the Supreme Court justifies their rulings against queer persons on the grounds 

that the law does not extend to the protection of actions. However, by shifting to a 

rhetorical strategy of queer politics, rights-based rhetoric works in conjunction with the 

desire for social acceptance of queer sexuality. One rhetorical tool, however, used by 

individuals opposing queer rights is to focus on the process of identity by referencing 

“homosexuality” as an act, instead of focusing on the queer individual as a person. 

Construction of Homosexuality and Special Rights 

Scholarly literature suggests that the use of “homosexuality” allows individuals 

and legal systems to draw on negative connotations of same-sex conduct, while ignoring 

the persons involved. As Babst states, “Homosexuality, manifested in homosexual acts or 

desires, indicates a homosexual person. Homosexuality in men is then identified with 

sodomy, the criminalization of which criminalizes a state of being” (147). Babst reflects 

on past work describing how a queer person becomes identifiable based upon sexual acts 

and not due to a person self identifying. As such, the construction of sodomy between 

same-sex persons as sinful creates queer individuals as evil persons. Rhetorical critics 
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find that viewing queer identity as a sinful process creates religious and legal backlash. 

Babst contends that homosexuality is a process of sexual identity and actions that finds 

religious condemnation for wrongdoing and mirrored in legal rulings (142). By 

constructing queer persons‟ conduct as sinful and unnatural, heterosexuality becomes the 

“default class—like nonmurderer—normalized by contrast to sexual practices and social 

identities othered by, firstly, making sodomitical practices and identities implicate each 

other, and implicating all that is good in the repro-narritivity of marital fecundity” (Babst 

14). Heterosexual identity exists as the normal and presumed way of living one‟s 

sexuality compared to the sinful homosexual identity.  

Though some communication literature contends that sexuality is fluid, persons 

who oppose queer rights emphasize queer sexual activities in order to regulate the 

conduct of queer individuals. Research shows the term “special rights” separates the 

queer person from a queer persons‟ conduct to create a distinction between identity and 

conduct and makes identifying as a queer person primarily based on actions (Currah, 

“Politics, Practices, Publics” 245). Attacking the conduct of the individual and not the 

identity enables groups such as the religious right to argue that queer acts are a choice, 

which the law does not protect. By ignoring the identity of a queer person, queer 

individuals are no longer an “identifiable group” for legal protection. Courts can deny 

legal protection for queer persons since orientation is distinct from conduct, which the 

State does not guarantee protection (except in the case of religion) (Currah, “Politics, 

Practices, Publics” 240). The State views conduct as a choice, and thus queer individuals 

receive “special protection” when the courts protect queer rights. Scholarly literature 
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suggests that past court proceedings, such as Bowers, distinguish protections from choice. 

According to Currah, the decision in Bowers perpetuates the distinction between conduct 

and protection: “Since homosexuals are not „easily identifiable‟ as such, the only thing 

that could identify us is our conduct— kissing or coming out, for example-and conduct is 

not protected” (“Politics, Practices, Publics” 240). Focusing on conduct is more than 

denying legal protections, but also ignores identity. The use of “special rights” asserts 

“there are no such things as gay, lesbian, bisexual or transgender identities” (Currah, 

“Politics, Practices, Publics” 232).  Queer persons are no longer individuals or citizens, 

but actors engaging in an immoral process outside of societal acceptance.  

Laclau and Mouffe present a model of identity construction that allows for 

constant subversion and criticism of the group identity, while acknowledging the 

importance of identity politics in a legal framework to prevent static definitions of 

sexuality. Every person is subject to identity production and positive or negative views 

that result from the social beliefs about a person‟s identity. In fact, the debate over 

including queer persons in public policies began with the construction of a queer identity 

(Smith and Windes 12). The construction of identity then allows individuals to have a 

voice in the political process. As Wilson states, “But it is in the proclamation of identities 

that voices of differences are heard” (107). Identifying as queer, gay, lesbian, and other 

non-heterosexual identity allows a person or group of persons to draw on their 

experiences as an oppressed group due to their identity, which often empowers 

individuals to fight for equality. Yet, the authors contend a need still exists to question 

assumptions and norms within identities; persons should not be forced to define or should 
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re-define as they see fit. “The Laclau-Mouffe project both enables the problematisation of 

socially enforced identities and recognizes the realities of a political system where 

identities become significations of existence and of political claims” (Wilson 107). 

Scholarly literature suggests that the use of the judicial system by queer activists need not 

be a sign of enabling norms imposed by the dominant group, but rather the judicial 

system can be part of the process to deconstruct heteronormativity while enfranchising 

queer persons into the law. 

Identity construction creates a positive or negative public identity of queer 

persons by the queer rights movement. Identity construction has more scholarly writing 

than the strategy of rights talk. However, the literature on rights talk explains the 

premises of the rhetorical device as well as the criticisms of using the strategy. 

Rights Talk 

Rights do not have an inherit meaning except that which society assigns; thus 

what constitutes a right can change as part of an ongoing process. The concept of rights 

does not exist in a vacuum in which the legal, political, social, and economic systems 

follow a guideline on how to use rights-based rhetoric and decisions. Rather, “their 

(rights) existence depends on their exercise in a specific historical, institutional, or 

discursive context. Thus, rights are not prepolitical or antipolitical” (Currah, “Politics, 

Practices, Publics” 238). As the court system renegotiates rights in rulings and opinions, 

the meaning of rights change. Liberal ideals, such as rights, equality, and freedom, do not 

have to exist as tools of oppression used by the majority, but rather can become inclusive 

for all people to receive societal recognition and benefit as the legal system is 
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“necessarily historical” (West 228). Rights and equality become representations of 

inclusiveness for all people, including sexual minorities. 

 In Lisbeth Lipari‟s review of a rights-based approach to equality, she questions 

what would become of modern mechanisms of persuasion and political discourse if rights 

talk failed to exist. Lipari endorses a position advocated by Mouffe in his study on a 

Rawlsian view of justice—to not focus on the problem being rights discourse, but the 

rhetorical context of the discussion. Conceptualization of moral beliefs should not occur 

in political decisions and new subject positions should exist in the democratic process 

(Lipari 233). Moral statements include arguing against queer rights based on religious 

objections. Rights talk contends that queer persons should have access to democratic 

institutions as new subjects, brought into the fold of equal rights.  

 Rights talk offers queer persons the ability to achieve justice in the legal system 

while also providing a community discourse that is inclusive of all persons, regardless of 

sexual orientation. With the Bowers dissent as a backdrop, Babst contends that liberalism 

of rights (focusing on privacy) is the best argument for securing fairness among queer 

persons (156). The emphasis on privacy prevents the government from intruding on the 

private lives of queer persons. In addition, rights-based protections allow queer 

individuals to engage the government fully. As Mohr states, “such protections (anti 

discrimination) are necessary if lesbians and gays are not to be penalized for exercising 

their full rights of political participation” (1990). Blackmun‟s dissent in Bowers offers an 

example of how rights talk provides the legal language to bring about equality in the 

justice system with the use of privacy as a constitutional right, contending that same-sex 
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individuals have the same right to privacy as heterosexuals under the Constitution. 

Alternative forms of argument, such as communitarianism, have failed to bring about 

similar agreement from the courts since communitarianism focuses on slight acceptance 

of the person, but still not belonging in the law (Babst 156). However, notions of civil 

rights and freedoms accorded to all United States citizens resonate with the courts and 

individuals beyond the legal structure. In addition to formal legal recognition of 

citizenship, rights talk provides for a communal discourse to unify the queer community. 

 Minow and Babst frame rights talk as a message that allows queer rights 

supporters to engage society. In order to become part of the larger community, rights talk 

provides queer persons a “communal discourse” by which they can use as a “medium for 

speaking across conflicting affiliations, about the separations and connections among 

individuals, groups and the state” (Minow 1911). Despite people having disagreements 

with queer persons over sexual orientation, rights talk provides a common ground that 

connects society by focusing on equal rights instead of religious claims. Appealing to the 

concept of rights “lays the inclusive political order‟s foundation for respect and dignity—

perhaps one reason why rights talk has been our nation‟s traditional public talk” (Babst 

156). As groups begin to dialogue using common themes that all can relate, the 

uniqueness of each person is shown through their identity, but is seen as equal by all in 

the group. Minow sums up the power of rights talk by stating, “Legal language, like song, 

can be hummed by someone who did not write it and chanted by those for whom it was 

not intended” (1912). Even in a world in which queer persons are not a part of the 
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majority that initially defined the concept of rights, queer persons can still utilize the 

discourse for the benefit of acceptance and legal standing.    

 The construction of citizenship works in conjunction with the dialogue of rights. 

Individuals who are citizens have rights and protection, while people outside the citizenry 

do not. Citizenship, however, is a social construction, the distinction between citizen and 

non-citizen is not inherent, but based in legal rhetoric and social discourse (Alexander 

291). Despite citizenship being a social construction, scholarly literature suggests certain 

characteristics represent civil society. According to Alexander, though three distinct 

elements of civil society exist: motives, social relations, and institutions with motive 

sustaining the other areas (292). Motives determine what kind of people “they” are; part 

of our culture or part of the other‟s culture. The discourse of liberty represents the “in” 

group, individuals who are deserving of basic protections, while the discourse of 

repression exists for individuals who are not rational, who are enemies of the state, such 

as queer persons. (Alexander 295-296). In the case of queer persons, the construction of 

them as citizens determines if they are part of the “good” group, which has access to 

social acceptance and legal protection or not.  

 A survey of literature regarding identity construction and rights talk reveals 

minimal study concerning the rhetorical devices of identity production and rights talk in 

judicial rhetoric. Communication literature focuses on the media and social organizations 

rather than focusing on legislative debates.
5
 Further research is necessary in order to 

                                                 
5
  Cicchino, Peter M., et al. “Sex, Lies and Civil Rights: A Critical History of the Massachusetts Gay 

Civil Rights Bill.” Harvard Law Review. 26 (1991): 549-631.  
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understand the various rhetorical techniques used in identity construction discourse and 

rights talk as well as the implications of their use in judicial opinions.  

 Compared to identity construction and rights talk, the jeremiad has a longer and 

deeper tradition in communication scholarship and judicial rhetoric. Based in both 

religious and political discourse, the jeremiad uses the Book of Jeremiah to model 

persuasive political arguments. The following section will detail the specific makeup of a 

jeremiad and its use over time.  

Jeremiad 

The foundational study of the American jeremiad comes from literary scholar 

Sacvan Bercovitch in his book, The American Jeremiad.   Bercovitch‟s focus was not on 

the application of the jeremiad to his society; he instead sought to map the transition and 

use of the jeremiad from its European form. A major aspect of the transition was the 

promise of “unshakable optimism” through the development of an American image 

(Bercovitch 7). The transition, however, did not change the original intent of the 

jeremiad. According to Bercovitch, “The purpose of their jeremiads was to direct an 

imperiled people of God toward the fulfillment of their destiny, to guide them 

individually toward salvation, and collectively toward the American city of God” (9). The 

jeremiad provided a foundation for political persuasion with the movement from Europe 

to America due to citizens‟ familiarity with religious rhetoric and fear appeals.  

 The jeremiad has a long history of use in American politics. Bercovitch defines 

the jeremiad as “a mode of denunciation, the jeremiad was an ancient formulaic refrain, a 

ritual form imported to Massachusetts in 1630 from the Old World” (6). The earliest 
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presidents, such as Jefferson used the jeremiad as a persuasive tool. In describing 

Jefferson‟s first inaugural address, Browne states, “Among those figuring most 

prominently in the inaugural address are three propositions embraced by nearly all 

citizens: that Americans were a chosen people; that by virtue of that fact the nation was 

set on a path toward ever greater progress; and that to keep on this path Americans must 

undertake rituals of rededication and renewal” (167). Though Browne did not reference 

the jeremiad as the method utilized, the pattern follows the traditional form as a 

mechanism for persuasion by Jefferson. The citizenry, especially during the years of 

Jefferson, held strong religious viewpoints and the integration of appeals based on 

religious traditions gained favor by the public, perpetuating the use of the jeremiad.  

Use of the jeremiad consists of specific elements to make the rhetorical device an 

effective tool for political persuasion. After a verse or paraphrase from the Bible, 

followed by identifying the sins of the people and God‟s displeasure if repentance did not 

occur, the orator outlines punishments by God‟s wrath (Mitchell and Phipps 55). The 

punishments within a jeremiad change over time. Quoting Miller, the progression of the 

jeremiad moved from external disaster of God‟s wrath to a focus on internal sins and 

their consequences (Mitchell and Phipps 55). Queer rights opponents utilize the rhetoric 

of God‟s wrath and consequences that result from the actions of queer persons. In 

opposition to queer rights, traditionalists center their argument on a “wrathful God, who 

is above all concerned with righteousness, justice, fierce combat against the scourge of 

evil, and the warriors of good in their fight for God‟s kingdom” (Wuthnow 98). The 
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jeremiad extends to the present study because queer identity represents evil, while laws 

and rulings reveal justice, which opposes protection of, and rights for, queer persons.  

In studying society‟s view of queer persons during the time of the Great 

Depression, Morris describes the shift from viewing queer persons as weak and harmless 

to viewing queer individuals as dangerous members of society. With New York City as 

the epicenter of Morris‟ study, he notes that prior to the 1930s the term, “pansy” was used 

to describe queer persons; queer individuals were innocuous, weak, and, though immoral, 

not harmful (671). The construction of queer persons as harmless shifted, however, and 

the public developed a fear regarding queer sexuality. Queer persons became a danger. 

Morris‟s analysis of the construction of queer individuals as a menace completes a stage 

of the jeremiad, in which there is an “other” seeking to destroy a sacred covenant through 

their sinful acts. Scholarly literature suggests that queer persons become the scapegoat of 

social ills.  

The desire of people to follow God goes beyond fearing punishment; rather the 

aspiration begins with the covenant between God and humans. The early colonists, 

believing that they were a divine group of people, “an imperiled people of God,” felt 

bound by a covenant between them and God. As Browne notes, “Because they (early 

colonists) were select, they were bound in covenant, and that covenant bound all 

Americans to the cultivation and increase of the bounty God had bestowed” (167). The 

focus for all American colonists was to work toward the blessings of God by following 

God‟s commandments and laws in order to find blessing throughout their lives.  
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Communication literature identifies changes in the jeremiad over time, creating 

more elements of the jeremiad. Ritter adds three additional functions for the modern 

jeremiad: “1) interpret and define the present; 2) adjust the political policies of the 

present with the ideals of the past; and 3) promote social cohesion in the American 

nation” (167). Ritter‟s insight into the jeremiad works alongside past writings, while 

adapting to the pluralism of present day United States, which includes a growing non-

religious culture. Jendrysik contends, in contemporary times the jeremiad risks of 

alienating a more secular culture, which forces the prophet to adapt his or her rhetorical 

tools (362). The Supreme Court adapts to the modern jeremiad.  In the case of sodomy 

laws upheld in the Bowers decision, the justices appeal to the tradition of anti-sodomy 

laws and morality of queer identity instead of focusing on constitutional claims by which 

the Supreme Court is bound (Babst 152). By appealing to religious tradition, the justices 

provide an example of the jeremiad in legal writing by describing the sins of the people 

and the depth of destruction to morality by queer identity. 

In Susan Harding‟s study on Jerry Falwell‟s use of the jeremiad, she reveals that a 

rhetor is even more effective in his or her appeal when he or she performs the act of 

returning to the covenant, not just calling others to do so (162). Harding‟s call to 

performance mirrors justices‟ performance of their beliefs through their rulings and not 

just making a general call for social change. A judge‟s rhetoric is important since the 

final ruling may not match the social construction that the discourse creates. An example 

of Harding‟s argument occurs in the Romer decision in which the ruling favors equal 

protection for queer persons, but the rhetoric of Kennedy‟s majority opinion constructs a 



Texas Tech University, Kevin T. Garner, May 2009 

46 

 

negative identity for queer individuals. The jeremiad also uses the “like race” analogy to 

define people by group status and create exclusion. 

Using Colorado‟s Amendment 2 and the Romer v. Evans decision as a backdrop, 

Cobb in God Hates Fags: The Rhetorics of Religious Violence describes the use of the 

jeremiad as a tool for excluding queer individuals in modern America. Cobb writes, the 

“imprecise analogy between queerness and race is made possible by religious hatred” 

(12). By conjuring images of racial injury and oppression, which society deems 

discriminatory and wrong, queer persons can access the political process. The “like-race” 

analogy gains further credence by Supreme Court rulings, which show race as 

constructed, not a natural hierarch. In cases regarding people of Arabic and Jewish 

descent, the Court recognized the individuals as constituting racial groups under the Civil 

Rights Amendment by way of “late-nineteenth century dictionaries and floor debates 

before the passage of sections 1981 and 1982” (Halley 150). The evidence used by the 

Court, which did not include scientific examinations of race, shows that race can change 

based upon who performs the social construction, much like sexual identity.  

 The vulnerability of a particular group also creates a comparison using the “like-

race” analogy. Often the immutability of a group does not factor in the decisions rendered 

by the Court. Rather, in cases with groups, such as persons with mental disabilities, the 

Court focuses the doctrinal question on whether the majority created an abuse of the 
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political process against the oppressed (Halley 152).
6
 For the Court, the vulnerability of a 

group is just one form of a process failure, much like those against mutability. As Halley 

states, “this vulnerability (in the political process)—not immutability—is what makes 

other suspect classifications „like race‟” (152). For queer individuals, the vulnerability of 

their ability to act in the political process creates the presumed suspect classification, 

much like that of oppressed racial minorities. The jeremiad also relies on the concept of 

tradition to create a stable social structure for people to follow. 

Discussing the definition of personhood via the Court, Todd McDorman evaluates 

the decision in the Dred Scott case to reveal how courts shape collective memory. 

McDorman‟s criticism argues for the importance of studying legal rhetoric. He also 

evaluates the ways Chief Justice Taney separates African Americans from personhood 

and citizenship in the United States by drawing on arguments of history and tradition. 

The use of history as a rhetorical device to create the “other” occurs among a variety of 

oppressed groups, such as racial and sexual minorities. Scholarly literature suggests the 

strategy of outlining, “how the world has always been” is important when attempting to 

persuade an audience since society favors tradition. Tradition is necessary to preserve to 

maintain order and prevent the unknown from taking over power.  

Communication scholars primarily use the jeremiad to study public address, 

limiting the scope of the rhetorical device‟s persuasive ability. For example, Harding 

                                                 
6
 An example of courts applying “like-race” standards to queer persons is in the case of Goodrich v. Dept. 

of Public Health (2003) before the Massachusetts Supreme Court. The state Supreme Court ruled that 

denying same-sex marriage violates the Equal Protection Clause of the state constitution, creates a second 

class group of citizens, and denies the dignity of all persons (Marshall 312). By the state Supreme Court 

focusing on equal protection for all persons, the Massachusetts Supreme Court relied on the same reasoning 

as the Brown decision. In addition, by discussing the creation of second-class citizens through the denial of 

equal marriage rights, the state Supreme Court replicates arguments made against discrimination of racial 

minorities who did not have the same rights as all citizens.  
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studied Jerry Falwell‟s use of the jeremiad, Murphy studied Robert F. Kennedy, and 

Ritter analyzed presidential nomination acceptance speeches. Current research ignores 

the political presence of the jeremiad in Supreme Court opinions. Thus, this study 

expands the study of the jeremiad and how justices use the rhetorical strategy to exclude 

queer persons from society.  

A reading of literature regarding identity construction reveals the fluidity of 

sexual identity. In addition, public institutions, such as the Supreme Court, engage in an 

influential role regarding the construction of identity. In addition, rights talk is a 

rhetorical strategy utilized by queer rights groups. Rights talk uses a language familiar to 

United States citizens as well as provides a communal discourse for the queer community 

to center advocacy. The jeremiad also is a rhetorical device using religious rhetoric for 

political persuasion. Invoking concepts from the Book of Jeremiah, orators use the 

jeremiad to detail sin and call people back to an established covenant. 

In addition to the vast literature concerning queer studies, identity construction, 

and rights talk, much exists on the need to use rhetorical analysis, specifically close-text 

analysis as a method of study concerning identity construction and queer studies. 

Method 

 

Rhetorical analysis is an important tool for studying identity construction and the 

development of social meaning. Burke writes that the essential purpose of rhetorical acts 

is to consider “the ways in which individuals . . . become identified with groups more or 

less at odds with one another” (22). The study of rhetoric reveals the formation of group 

identities along with the discursive strategies that place groups against one another. 
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Rhetorical analysis then becomes an essential element in the study of both queer identity 

and the role of Supreme Court opinions in shaping reality. Since queer persons formulate 

their identity in conflict-filled environments as well as court opinions, the strategies and 

identity construction that occur require study through rhetorical analysis. Defining 

oneself as a queer individual or as an opponent to queer persons, along with the political 

campaigns over queer rights occur through rhetoric; as such, the study of rhetoric in 

regard specifically to queer individuals is necessary in order to see their creation and 

construction of identity.  

Close textual analysis is a method of rhetorical criticism in which the critic 

produce interpretation and analysis by focusing on a single text. Condit writes, “Close 

reading has, since the passing of Neo-Aristotelianism, formed the core of rhetorical 

criticism” (331). As such, close textual analysis is a foundational part of rhetorical 

criticism and revealing the construction of meaning in a text. Texts do not interpret 

themselves rather an outside observer must study the strategies and how they function in 

the text in order to find the symbolic value of the rhetorical devices. For Leff, criticism 

produces theory because “abstract principles become important only as they are 

instantiated and individuated within the texture of an actual discourse” (382).  Close 

textual analysis has the critic focus on a single artifact and interpret the rhetorical 

function of the text, and then offering analysis to the construction of meaning embodied 

in the text. Close textual analysis is beneficial since the author does not attempt to fit an 

analysis of the text into an established theory, preventing a complete study of the text and 

producing new theory, which works alongside the text. 
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Most close textual analysis scholars study presidential addresses while not 

analyzing judicial opinions. Leff and Mohrmann wrote on Abraham Lincoln‟s Address at 

Cooper Union. Leff also studies Lincoln‟s Second Inaugural Address. Stelzner also 

performs a close textual analysis of Franklin Roosevelt‟s “War Message” to Congress. 

Past work ignores rhetoric that is not considered a landmark address. The communication 

discipline needs to use close textual analysis in a broader lens, including judicial 

opinions. 

Another benefit to close textual analysis is, close textual analysis provides a way 

of studying texts in order to interpret the rhetorical strategies and how the Court helps 

shape identity construction. Textual criticism focuses “on the rhetorical action embodied 

in particular discourses” (Leff 378). Discourses of the Supreme Court are a compilation 

of rhetorical acts, which moves the text and creates theory. Close textual analysis 

provides a means for scholars to reveal the interworking of the text and implications of 

the rhetoric. Leff and Sachs contend that, “A political ideology evolves within the 

meaning of the text” (269). Thus, scholars can detail the movement of the text and the 

social constructions within the text. Close textual analysis thus offers a mechanism to 

study Kennedy and Scalia‟s opinions by looking directly at the strategies used by the 

Justices through a critical focus on the text itself.  

 Close textual analysis provides scholars with a mechanism to study judicial 

opinions as an oratorical discourse, much like political speeches and sermons. With the 

influence of Supreme Court opinions on law and society, the opinions become like other 

public discourses whose “embedded artistic strategy” are lacking study since the focus is 



Texas Tech University, Kevin T. Garner, May 2009 

51 

 

solely on the “transparent reference to the world in which it appears” (Leff 381). Judicial 

opinions construct a view of the world, which researchers who use close textual analysis 

reveal. Close textual analysis offers a way to account for “the rhetorical dynamics within” 

(Leff 378). Instead of having theories determine the reading of the text or ignoring the 

rhetorical workings of judicial opinions, scholars can develop the different ways the text 

creates meaning. Close textual analysis is not without critics, such as individuals who 

disagree with the study of a single text. 

 A criticism of close textual analysis that the focus on a single text is ineffective 

since one text cannot influence social change. As Farrell claims, “rhetorical argument 

generally is not determined by any single author” (124). Instead, an evaluation of 

historical change is a better device for analyzing text. However, textual criticism is 

necessary in the study of one text, such as a Supreme Court opinion. As Leff states, 

“While it is true that rhetorical „argument generally is not determined by a single author,‟ 

it is also true that rhetorical argument generally is constructed by a single author” (384). 

Even if queer identity construction occurs through more than a single Supreme Court 

opinion, each opinion adds more rhetoric to influence social norms. In addition, historical 

viewpoints exist even within a single text, offering an extended analysis. In Supreme 

Court opinions especially, history formulates the rhetorical devices used by authors and 

as such, one can make assessments about the past, present, and future through a single 

text. Often times, the opinions will reference historical arguments, which adds benefit to 

the use of close textual analysis by allowing the scholar to account for the opinion as well 

as the context of part rulings.  
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 Close textual analysis is necessary in studying Supreme Court opinions because 

the Court generally decides an issue once; meaning a collection of cases to study may not 

exist. Concerning major queer rights cases before the Supreme Court, two dealt with 

sodomy laws, one with protection from discrimination, and one with equal access to the 

Boy Scouts of America. As such, the Court‟s rhetorical strategies and use of historical 

argument exist in no more than two cases dealing with the same issue. Without the study 

of a single text using close textual analysis, the communication discipline will ignore 

identity construction of queer persons by the Supreme Court, which creates a gap in 

research in queer studies and social construction.  

 Textual criticism offers a way to analyze the Supreme Court opinions in Romer 

due to the emphasis on evaluating strategies among a single text along with allowing the 

observer to reveal embedded techniques within the text. Leff notes that close text analysis 

allows the author to show “how the construction of a symbolic event invites a 

reconstruction of the events to which it refers” (385). Close textual analysis in the Romer 

study reveals how the Court constructs queer identity in turn scholars produce theory 

about how a positive construction of queer identity can occur. Studying queer identity 

construction works directly with the use of textual criticism to show the strategies used to 

maintain and change queer identity.  

The use of identity construction and rights talk has a long history of use within 

social movements and among legal documents. Communication literature suggests that 

though post-modern criticism exists against rights talk and identity construction, proper 

use of the rhetorical devices can occur for marginalized groups seeking a re-construction 
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of their public identity by constructing a fluid view of sexuality. In addition, the jeremiad 

provides a religious rhetorical device for use in political persuasion by modeling the 

Book of Jeremiah‟s call for repentance and a return to the covenant. The components of 

the jeremiad each develop a case for exclusion of a person, group of persons, or anything 

that acts against an established covenant in the name of a higher power.  

This chapter outlined the writings covering aspects of queer identity construction, 

rights talk, the jeremiad rhetorical tool, and the use of race as comparison to queer 

identity construction. The review of literature establishes the rhetorical theories and 

strategies used by Justices Kennedy and Scalia in their construction of queer persons. By 

analyzing the various rhetorical devices, the literature helps add to the discussion of the 

positive or negative implications of justices using these strategies. In addition, the 

literature provides a description of what engaging in the different rhetorical strategies 

looks like to offer insight to whether the justices fulfill the rhetorical practices. The 

analysis begins with Kennedy‟s majority opinion and his construction of a negative queer 

identity, despite his ruling in favor of queer rights.  
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CHAPTER III 

KENNEDY‟S OPINION 

 Kennedy‟s ruling in Romer is a victory for equal rights for queer persons in 

Colorado; however his rhetorical choices perpetuate queer individuals as an “other” and 

construct a negative social identity for queer individuals. Initially, Kennedy engages in 

discursive constructions that seek affirmation of queer personhood through his 

description of the injury against queer persons by Amendment 2 and comparing the 

experience of inequality between queer individuals and African Americans. However, 

Kennedy fails to include all sexual minorities in the Court decision as well as constructs 

the Court as not responsible for the injury against queer persons. In addition, Kennedy 

does not classify queer persons as a suspect class and argues that a legitimate state 

interest can and may exist for Amendment 2. As such, Kennedy‟s decision for queer 

rights masks his rhetorical exclusion of queer persons. Ultimately, Kennedy‟s opinion 

constructs queer persons with a negative social identity and reinforces heteronormativity 

through asserting the State‟s power over queer identity. 

Summary of Kennedy’s Opinion 

 In the majority opinion, Justice Kennedy upholds the state Supreme Court‟s 

ruling, overturning Amendment 2. Kennedy argues that Colorado‟s Amendment 2 

violates the Equal Protection Clause of the Fourteenth Amendment. Kennedy begins his 

opinion by citing Justice Harlan‟s dissent in Plessy v. Ferguson (1896), emphasizing that 

the purpose of the Equal Protection Clause is to enforce the law‟s neutrality. Amendment 

2, however, violates the principle of legal neutrality by denying the protection of persons 
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based on a single trait: their sexual orientation. Despite upholding the ruling of the state 

Supreme Court, Kennedy notes that the majority uses different means to reject 

Amendment 2‟s constitutionality. 

 Kennedy rejects the state Supreme Court‟s attempt to use the strict scrutiny 

standard to invalidate Amendment 2. When the Court applies strict scrutiny, the law must 

fulfill a compelling government interest and be narrowly tailored to meet the interest 

(“Strict Scrutiny”). Instead of strict scrutiny, the Supreme Court uses a less stringent 

standard—the rational basis test. The rational basis test only requires that Colorado 

provide a legitimate government purpose in passing Amendment 2. Despite the ease in 

meeting the rational basis test, Kennedy writes that Colorado cannot show a legitimate 

interest in excluding queer persons from equal protection. Colorado claimed it had two 

main interests in adopting Amendment 2: protecting the rights of private citizens, such as 

landlords and conserving the resources of law enforcement to fight other areas of 

discrimination. Kennedy‟s opinion denies the legitimacy of Colorado‟s claims. 

 Kennedy notes that the breadth of Amendment 2 goes beyond protecting private 

citizens by prohibiting all executive, legislative, and judicial actions at any level to 

protect queer persons. Kennedy contends that the effect of Amendment 2 influences both 

private and public actors. In addition, Kennedy writes that the wording of Amendment 2 

is so far reaching, that the Amendment goes beyond its intention of preserving resources 

for law enforcement. Kennedy summarizes his response to the legitimate interest claims 

by stating that Amendment 2 is both too narrow and too broad by defining a class of 

people based on a single trait while denying protections across the board. 
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 Kennedy also responds to the arguments in Scalia‟s dissent. First, Kennedy rejects 

the argument that Amendment 2 prevents queer persons from receiving “special rights;” 

rather Kennedy claims Amendment 2 places a special disability on queer persons alone, 

constraints that others do not face. In addition, Scalia claims the Court‟s ruling 

contradicts the Davis v. Beasom (1890) ruling, which denied Mormons and polygamists 

voting rights and the ability to hold public office. Kennedy states that Davis is not bad 

law per the Court‟s stance on the Equal Protection Clause, though Kennedy affirms the 

rights of states to deny voting rights to felons. Finally, Kennedy denies Scalia‟s reference 

to tradition, by stating that the Constitution does not have a tradition of enacting such 

laws, which are born out of animosity to harm a particular group. 

 Kennedy‟s majority opinion details the Supreme Court‟s overturning of 

Colorado‟s Amendment 2. Within Kennedy‟s opinion, he engages in some positive 

rhetorical constructions of queer persons through his detail of the harm of Amendment 2 

and comparing Amendment 2 with the struggle of the early civil rights movement. 

However, Kennedy reinforces heteronormativity through his rhetoric by excluding certain 

queer persons from equal protection, refraining from the use of strict scrutiny and suspect 

class, and by allowing the State to justify future denial of equal rights for queer persons.  

Personhood through Injury 

Kennedy‟s use of the rhetorical image of actual injury constructs queer 

individuals as people by revealing the pain suffered by queer persons. Kennedy shapes 

the impact of the Romer case as more than a nebulous conception of equal rights for an 

unpopular political group, but “real injury” against queer individuals at the hands of the 
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State. Use of the term “injury” creates assumptions of harm done to a person. Though 

Kennedy does not specify the type of injury, any form of injury—whether emotional, 

spiritual, physical, and/or mental—conjures up images of a harmed person, who deserves 

justice to eradicate the offense. Individuals who read Kennedy‟s opinion envision and 

relate to injury, a feeling of pain, neglect, and mistreatment, which all people suffer. 

Concepts, such as equality and justice, are immaterial, thus more difficult for individuals 

to imagine the harm against queer persons. Kennedy links injury directly to 

discrimination. Discrimination, injury, and the withdrawal of rights can only happen to a 

person or group of persons. 

Kennedy creates an even more vivid image of the harm done to queer persons by 

Amendment 2 at the end of his opinion. Continuing to discredit the State‟s argument that 

the effects of the Amendment did not go beyond the intent, Kennedy states, “Amendment 

2, however, in making a general announcement that gays and lesbians shall not have any 

particular protections from the law, inflicts on them immediate, continuing, and real 

injuries that outrun and belie any legitimate justifications that may be claimed for it” 

(635). By describing the injuries felt by queer persons as a result of Amendment 2, 

Kennedy makes the harm personal and sustained. The use of the terms “immediate” and 

“continuing” constructs the discrimination against queer persons as systemic, requiring 

timely action to prevent further harm. Being immediate means individuals who support 

Amendment 2 are directly responsible for the harm; queer rights opponents instantly 

damage a person. The damage is “continuing,” which constructs an endless cycle of 

punishment placed on queer persons now and in the future. Yet most critical is the “real 
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injury” performed on queer persons. The use of the word “real” prevents supporters of 

Amendment 2 from claiming the injuries do not exist or that queer individuals construct 

the injury for political reasons. Instead, Kennedy constructs the injury inflicted on queer 

persons as an authentic reality; injury that only a person can experience.  

Finally, by using the rhetoric of injury in describing discrimination, Kennedy adds 

material qualification to an abstract concept. Discrimination is immaterial and as such, 

people cannot see or often for individuals in the majority, relate to inequality. As such, 

the description of Amendment 2‟s “immediate and real” injury against queer individuals 

constructs an experiential element to the discrimination felt by queer people. In using 

injury alongside the rhetoric of equality, Kennedy challenges heteronormative 

assumptions that discrimination is not real. Continuing to personify queer individuals and 

use the experience of other groups who suffer legal and rhetorical exclusion, Kennedy 

engages in the like-race analogy to compare the narratives of African Americans and 

queer persons.  

Like-Race 

 Legal exclusion was a major factor in the centuries of oppression suffered by 

African Americans.  Laws that defined African Americans as only three-fifths of a 

person, legalized slavery, and excluded them from basic services such as education and 

health care are just a few examples of how the State objectified African Americans. Now 

with full legal status as United States citizens and protection by the law, the government 

enfranchises African Americans. With a backdrop of exclusion among an entire class of 
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people, Kennedy compares the plight of African Americans and queer individuals as a 

rhetorical tool to personify queer persons. 

 Kennedy introduces the majority‟s opinion by citing Justice Harlan‟s dissent in 

Plessy v. Ferguson, which constructs a comparison between racial civil rights and rights 

for queer persons. Kennedy writes,  

One century ago, the first Justice Harlan admonished this Court that the 

Constitution” neither knows nor tolerates classes among citizens.” Plessy v. 

Ferguson, 163 U.S. 537, 559 (1896) (dissenting opinion). Unheeded then, those 

words now are understood to state a commitment to the law‟s neutrality where the 

rights of persons are at stake. The Equal Protection Clause enforces this principle 

and today requires us to hold invalid a provision of Colorado‟s Constitution (623).  

 

Now overturned and seen as a discriminatory ruling, Plessy dramatizes the plight of 

African Americans in a legal system that subjugates people to second-class status based 

upon the majority‟s disapproval of the group‟s difference. Kennedy personifies queer 

persons by identifying them with African Americans, as relegated to second-class 

citizenship through Amendment 2, but who deserve equal protection. Amendment 2 

removes “fundamental rights” guaranteed under the Fourteenth Amendment. Only if 

queer persons are not full citizens can the State take away guaranteed rights. Thus, 

supporters of the amendment want to place queer persons as objects outside the law, 

much like African Americans. Kennedy‟s rhetorical inclusion of the Harlan opinion 

constructs an affirming public identity for queer persons by reminding the audience of the 

exclusion of groups in the past and the need to create an accepting public. 

By contending that Amendment 2 seeks to exclude a group of persons based on a 

single characteristic, Kennedy compares the discrimination against African Americans to 

that of queer individuals. In the case of African Americans, the difference was race; for 
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queer persons, the difference is sexual orientation. In Romer, Kennedy illuminates 

Amendment 2‟s harm to a person simply based on sexual orientation. Kennedy writes, “It 

[Amendment 2] identifies persons by a single trait and then denies them protection across 

the board. The resulting disqualification of a class of persons from the right to seek 

specific protection from the law is unprecedented in our jurisprudence” (633). Focusing 

on the removal of equal protections simply because of a single trait creates imagery of 

African Americans isolated from equal rights due to the color of their skin. In the same 

way, the sexual orientation of a queer person is the sole reason for her/his exclusion. As 

such, Kennedy‟s emphasis on a single trait preventing equal rights personifies queer 

persons by reminding the audience of the same act taken against African Americans. 

 Kennedy uses both injury and like-race to defend his ruling in favor of queer 

rights. Kennedy‟s use of injury provides imagery for individuals to relate to the harm 

against queer persons. In addition, Kennedy compares the immediate and systemic injury 

against queer persons to discrimination, adding a material element to the immaterial 

conception of discrimination. Finally, Kennedy utilizes the like-race analogy, which 

draws comparisons between the struggle for racial civil rights and rights for queer 

persons. By relating different movements for equal rights, the like-race analogy 

personifies queer individuals by constructing a public representation of queer persons as 

receiving inequality and in need of fairness, much like African Americans. However, 

Kennedy also engages in the rhetorical exclusion of queer persons. The following section 

of the chapter will detail his construction of a negative social identity for queer persons.  
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Definition, Harlan, and Class Status 

Kennedy begins to engage in identity politics as a mechanism to construct queer 

individuals as persons through the common experiences of oppression and 

discrimination. However, Kennedy constructs a negative public identity for queer persons 

by ignoring the Colorado State Supreme Court‟s use of strict scrutiny and defining queer 

as a “suspect class” as well as legitimizing the interest of Amendment 2. In doing so, 

Kennedy perpetuates a queer identity, which is void of unique experiences such as legal 

discrimination and harassment as well as moves away from the benefits that a positive 

social identity offers to queer persons, like equality and social acceptance.  

Kennedy constructs queer persons, through his definition of a protected class, as outside 

the law and not in need of social integration. In defining the protected class under 

dispute, Kennedy notes that the Court shall refer to the class as “homosexual persons or 

gays and lesbians” (624). Though Kennedy does label the individuals as “persons,” he 

also conditions who he includes: gays and lesbians.  

By narrowing queer persons to gays and lesbians, Kennedy ignores bisexual 

persons, transgender persons, and other sexual minorities. By neglecting to construct an 

inclusive definition of the harmed class, Kennedy privileges the voices of certain sexual 

minorities, while reconstructing heteronormativity. The Supreme Court reasserts 

heteronormative justifications to exclude queer persons from legal standing by not 

including queer individuals as a protected class. In an effort to reconstruct social norms 

about the meaning of queer sexuality, Kennedy creates an “other” within an already 

marginalized community. By constructing in group/out group distinctions within an 
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oppressed group, individuals exist in endless exclusion by being identified as part of two 

unaccepted groups. The unnamed sexual minorities do not exist within the community of 

queer persons and will not receive legal or societal recognition unless they conform to the 

norms of a protected sexual orientation.  

In addition, Kennedy‟s denial of protection for all sexual minorities reasserts the 

power hierarchy between queer persons and the Supreme Court. The exclusion of certain 

queer persons from legal protections constructs the Court as the decider of who is and is 

not worthy of equality. As such, queer persons continue to rely on institutions to affirm or 

negate their identity. By entrenching the Court as a hegemonic force, dictating the lives 

of queer citizens, heteronormativity continues. The power structure perpetuates 

heteronormativity due to the Court enforcing norms of sexual identity; individuals who 

do not meet the norms are “others,” who exist only at the behest of outside institutions. 

Not only does Kennedy construct concepts of normative sexuality, he also enforces 

gender binaries.   

By only including gays and lesbians, Kennedy reinforces heteronormativity by 

not challenging gender roles and only allowing protection for whom dominant groups 

views as “normal.” Sexualities, which are not solely gay and lesbian, challenge gender 

norms by identifying people who find attraction to people of multiple genders and sexes 

as well as individuals who identify as a gender other than their biological sex. As such, 

“gays and lesbians” represent an unchallenging inclusion into legal standing since they 

define as having attraction to only one gender/sex. Individuals that critique the norm of 

sexuality and gender do not exist, individuals who have same-sex or same-gender 
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attraction. Until Kennedy and the Supreme Court choose to put forth an inclusive view of 

sexuality and gender, non-gays and lesbians are constructed as unacceptable groups of 

people, even under the guise of expanded protections for sexual minorities. Along with 

Kennedy‟s definition of the group that the Romer case discusses, Kennedy also reinforces 

heteronormativity through his application of Harlan‟s dissent in Plessy. 

While Kennedy uses Harlan‟s dissent to establish the like-race analogy as a means 

to personify queer individuals, the use of Harlan‟s opinion also allows the Court to 

escape responsibility for the harm against queer persons. Kennedy begins his opinion by 

quoting Harlan‟s dissent, noting that Harlan‟s words “state a commitment to the law‟s 

neutrality where the rights of persons are at stake” (623). Law is to remain neutral in 

matters of rights discussions; the law must thus not take into account individuals and 

groups. As such when claims of discrimination or negative identity construction come 

before the Court, the justices can place blame elsewhere since the law is neutral. Kennedy 

masks the Court‟s responsibility in negative identity construction through his pro-queer 

rights ruling in Romer. Despite the ruling being a victory for queer rights supporters, 

Kennedy constructs social ills against queer persons as the result of individuals and 

institutions outside the Court. Kennedy thus entrenches heteronormativity by shielding 

the Court from responsibility for social constructions of queer identity. Instead of 

challenging the ideology of the Court that may rule from a heteronormative view, 

Kennedy allows the Court to perpetuate detrimental constructions of queer identity 

through both the Court‟s rulings and justices‟ opinions. 
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In addition, Kennedy‟s claim that the law is to remain neutral forces queer 

individuals to separate their identity in pursuing challenges to the law. Queer persons 

have unique narratives of discrimination and oppression that result from the construction 

of their social identity. As such, identity and the experiences of that identity play an 

integral role in attempts to challenge social and de facto discrimination. However, since 

the law is neutral, the Court cannot advocate on behalf of the experiences of queer 

persons, rather queer individuals must rely on concepts of rights and justice, which can be 

void of individuality.  Since laws are not neutral now rather, written from a 

heteronormative view, Kennedy prevents laws from adopting a queer perspective. Queer 

persons must either settle with a blanket claim of equality devoid of individual expression 

or accept a non-neutral, heteronormative legal system. 

Finally, Kennedy‟s inclusion of Harlan‟s opinion further isolates sexual minorities 

who are not gay and lesbian from citizenship. Kennedy cites the portion of Harlan‟s 

dissent in Plessy that states the Constitution “neither knows nor tolerates classes among 

citizens” (emphasis added) (559). In addition, Kennedy writes that the law is to remain 

neutral “where the rights of a person are at stake” (emphasis added) (623). In both 

Harlan‟s and Kennedy‟s opinion, they are explicit that the law includes only citizens and 

whom the Court deems a person. By Kennedy not including all sexual minorities in his 

definition of class, he separates certain sexual minorities from citizenship and 

personhood. Heteronormativity continues as Kennedy excludes groups of people from the 

citizenry and personhood. Kennedy constructs individuals who do not conform to specific 

sexual identities as an “other” whom the law can justify excluding and who require a 
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negative social identity. Beyond Kennedy‟s use of Harlan to construct a negative identity 

for queer individuals, he uses legal standards aside from strict scrutiny and suspect class, 

which entrenches heteronormativity. 

 Kennedy‟s choice to avoid using the strict scrutiny and suspect class standards 

constructs a negative social identity for queer individuals because the standards require 

less of a burden on the State to exclude queer persons. Kennedy writes, “The State 

Supreme Court held that Amendment 2 was subject to strict scrutiny under the Fourteenth 

Amendment because it infringed the fundamental right of gays and lesbians to participate 

in the political process” (625). Later, in announcing the ruling, Kennedy notes, “We 

granted certiorari and now affirm the judgment, but on a different rationale from that 

adopted by the State Supreme Court” (626). Kennedy creates a juxtaposition whereby 

though he endorses the decision of the state Supreme Court‟s, he disagrees with the lower 

court‟s use of strict scrutiny and suspect class status to determine the ruling. By 

disagreeing with the state Supreme Court‟s standard and class designation for queer 

persons, Kennedy entrenches heteronormativity by taking away from queer individuals a 

previous victory for queer rights. Though Kennedy rules in favor equal protection for 

certain queer persons, he perpetuates a negative social identity for queer individuals by 

silencing the achievement won in the lower court. The far reaching implications of using 

or not using strict scrutiny are due to the weight given to the standard by the judicial 

system. 

Strict scrutiny is the strictest standard of judicial review.  Due to the difficulty of 

meeting strict scrutiny claims, only cases in which “there exists a real and appreciable 
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impact on, or a significant interference with the exercise of the fundamental right that the 

strict scrutiny doctrine will be applied” (Clark 33, 47). Thus, queer individuals do not 

have a “fundamental right” broken by Amendment 2. Sexuality is a rights issue as a result 

of the State‟s intervention in regulating sexual conduct and rights, such as sodomy and 

rights for same-sex couples. Instead of refraining from legislating sexuality, the State‟s 

intervention places sexuality into the public arena.  The law exists as a heteronormative 

structure because rights are inherently designed for heterosexuals and only through 

legislative and judicial actions can queer persons attain the same rights. Since Kennedy 

refrains from using strict scrutiny, he constructs the restrictions placed on queer persons 

through Amendment 2 as not fundamental, perpetuating heteronormativity by continuing 

the dichotomy between heterosexuals and queer persons. Queer identity deserves less 

respect and affirmation than other suspect groups and heterosexuals. 

In addition, Kennedy perpetuates the heterosexual and queer person power divide 

by making queer rights enumerated or enacted through law, while heterosexuals have 

unenumerated rights, rights inherent to a person‟s being. Heterosexuals exist as the norm 

for social and legal standards; as such laws and court rulings do not involve challenges by 

heterosexuals since they are codified in law. The law for heterosexuals are thus 

enumerated, laws that exist because of God or inherent to all people. However, for queer 

persons, equal rights require a modification to present law, which presumes 

heterosexuality. Queer individuals thus do not have protection solely because they are 

human; constructing queer persons as an “other” who do not have inherent personhood 
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and exist only as a result of the State. Queer persons do not have identity absent the State 

and as such, the State reinforces heteronormativity and power over queer individuals. 

By not using strict scrutiny, Kennedy constructs the harm done by Amendment 2 

as insignificant. Though Kennedy describes Amendment as creating “immediate and 

continuous” harm against queer individuals, he makes the damage seem minor since strict 

scrutiny aims to protect “fundamental rights.” Instead of constructing equal rights for 

queer persons as necessary to queer identity, Kennedy subordinates a positive queer 

identity. Heterosexuals and other suspect groups have rights that are important to their 

personhood because individuals have legal protection and social acceptance, yet the 

Court demonizes rights that will affirm queer identity. Heteronormativity continues as 

Kennedy creates a division between individuals who deserve fundamental rights and 

queer persons who only require an inferior defense of their rights. Queer persons do not 

exist equal to heterosexuals, who have the strongest legal and societal protection and 

other minorities whom the law deems worthy of stronger protections. 

 Kennedy also refrains from referring to queer persons as a suspect class, a status 

giving more legal and social protection under the strict scrutiny standard. Kennedy 

constructs queer individuals as unequal to other minority groups, perpetuating queer 

persons being “others.” Kennedy writes, “These statutes and ordinances also depart from 

by the common law by enumerating the groups or persons within their ambit of 

protection. In following this approach, Colorado‟s state and local governments have not 

limited anti-discrimination laws to groups that have so far been given the heightened 

equal protection scrutiny under our cases” (628). Instead of integrating queer persons into 
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classes requiring heightened equal protection, Kennedy allows queer individuals to 

receive less protection concerning discrimination. As such, Kennedy constructs queer 

persons as a minority class unequal to others who receive suspect class status, thus 

creating a negative social identity. Kennedy‟s choice of using “targeted” or “class of 

persons,” though a step toward utilizing identity politics, reflects an intentional denial of 

suspect class status.  

 In addition, the lack of suspect class status perpetuates the claim made by 

opponents to queer rights that the goal is to obtain “special rights” for queer persons; 

extra protections solely for the benefit of queer individuals. Since queer individuals do 

not function in the same manner as “suspect” groups, the rights queer persons seek are 

special, privileged, ones that the Court need not recognize. Queer persons are thus 

outsiders who seek privileges above normal citizenry. In doing so, Kennedy constructs an 

“us” versus “them” society, which delineates heterosexuals, gays and lesbians, and other 

queer persons based upon legal reasoning and further pushes queer individuals outside 

the norm. Heterosexuals, as a result of “special rights” rhetoric must protect their 

privileged status, by advocating against attempts to provide queer individuals equal 

rights.  

Despite Kennedy responding to queer rights opponents‟ claims of “special rights,” 

the lack of suspect class status contradicts his comments and reinforces a heteronormative 

view of equal rights. By limiting the class status of certain queer persons, Kennedy 

constructs queer individuals as seeking extraordinary protection of their rights. Instead of 

quelling the concern of queer rights opponents over “special rights,” Kennedy reinforces 
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the rhetorical strategy by creating queer persons as seeking more than certain necessary 

protections. Kennedy‟s inconsistency in his opinion entrenches heteronormativity by 

giving queer rights opponents the opportunity to continue using “special rights” as a 

mechanism to deny queer individuals equal rights. The Supreme Court masks 

heteronormative standards in pro-queer rights rulings through the justice‟s opinions.  

Rights that exist for heterosexuals and certain other groups, such as racial and religious 

groups are legitimate, whereas rights for the non-dominant group are unnecessary and 

distinctive. The lack of suspect classification constructs queer persons as outsiders that 

society needs to prevent from further damaging society; queer identity becomes one of 

not only an outsider, but also a renegade actor invading “our” space. Vilification occurs 

for the rhetoric of queer rights opponents, while queer individuals are left as non-citizens, 

enemies of the state. Kennedy further constructs a negative queer identity through his 

acknowledgement that Colorado had a legitimate interest in supporting Amendment 2. 

Legitimate Interest 

 By acknowledging that Colorado had a legitimate interest in passing Amendment 

2, just the effects of the Amendment went too far, Kennedy rhetorically justifies the State 

denying queer persons access to equal rights based upon heteronormative interests. 

Kennedy writes, “In the ordinary case, a law will be sustained if it can be said to advance 

a legitimate government interest, even if the law seems unwise or works to the 

disadvantage of a particular group, or if the rationale for it seems tenuous” (632). 

Kennedy‟s remarks work alongside his lack of strict scrutiny application since strict 

scrutiny has the highest burden on the State to prove a compelling interest (Spencer 



Texas Tech University, Kevin T. Garner, May 2009 

70 

 

1193). Despite Kennedy‟s stance, that Amendment 2 did not meet the necessary test to 

conflict with the Fourteenth Amendment, his allowance of the exception to the 

Fourteenth Amendment offers an endorsement for legislation to harm queer persons or 

any minority group as long as the State has a legitimate interest. In doing so, Kennedy 

believes that the State can construct legitimate interests of exclusion. The legitimate 

exclusions, however, only apply to certain queer persons. Since law makers and 

individuals enforcing the laws represent a heteronormative position, the State protects the 

norm. However, to continue privileging heterosexuals, Kennedy uses the rhetoric of 

legitimate interest to give heterosexuals the opportunity to reassert their dominance by 

giving opponents of queer rights the ability to offer justification for excluding queer 

individuals. Kennedy reinforces heteronormativity by privileging the views of queer 

rights opponents, while making queer persons reliant upon the State to help construct an 

affirming public identity.  

In addition, Kennedy does not outline what makes a state interest legitimate nor 

does Kennedy offer potential ways in which disadvantaged groups can challenge the 

claims of legitimacy. The vague conception of legitimate interest, which Kennedy 

presents offers dominant groups the flexibility to exclude queer persons from the law and 

society; needing only to claim a justifiable reason exists. With vague reasoning, 

responding to claims of legitimate interest is difficult since the warrants behind the claim 

are lacking. Queer individuals now exist only at the behest of favorable court rulings or 

when the State does not want to act. Otherwise, whenever desired, dominant agents can 

take action, to exclude queer persons.  
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Even more so, Kennedy constructs the exclusion of persons from equal protection 

as necessary and inevitable. Kennedy notes, “The Fourteenth Amendment‟s promise that 

no person shall be denied the equal protection of the laws must coexist with the practical 

necessity that most legislation classifies for one person or another, with resulting 

disadvantage to various groups of persons” (621). Kennedy uses definitive terms, such as 

“must coexist,” “practical necessity,” and “most legislation.” In doing so, Kennedy 

asserts that laws will conflict with the Fourteenth Amendment meaning that people will 

inevitably have their equal protection denied. Individuals who face legal oppression 

should not expect to be protected, thus policy makers construct queer persons as invisible 

since law makers now have rhetorical justification for exclusionary legislation.  

 Kennedy also uses the term “practical necessity,” which justifies the exclusion of 

queer persons from equal protection. Kennedy‟s statement claims that a practical element 

exists in the need to contradict the Fourteenth Amendment. For Kennedy, believing that 

the Fourteenth Amendment can protect all people at all time is idealistic. The exclusion 

of queer persons and construction of their identity as dispensable and invisible is a 

practical result, one that cannot find avoidance. Since queer persons are the non-dominant 

members of society, using the rhetorical of practicality, the segregation exists for 

minorities, while the majority (heterosexuals) can always rely on the Fourteenth 

Amendment for protection. 

Not only is the contradiction practical, the contradiction is also necessary. 

Kennedy never warrants why disadvantage to certain citizens “must coexist” with the 

Fourteenth Amendment or why “most legislation” conflicts with the Equal Protection 
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Clause, rather he merely asserts the claims. The audience has to take Kennedy‟s stance at 

face value without the ability to question or analyze his statement. As such, the conflict 

between the law and the Constitutional amendment is not just realistic action, but a 

necessary action. Queer individuals do not represent social norms and thus an obligation 

exists to construct queer persons with a negative social identity to maintain 

heteronormative ideals. Since the contradiction must occur, one should not call into 

question the discriminatory standard. Kennedy thus constructs a legal system that 

requires certain persons not find equal protection within the law. Any complaint 

concerning the inequality merely requires the response that the lack of protection is 

necessary for a greater good. Queer individuals become invisible to the law as Kennedy 

rhetorically constructs queer persons without a voice to object to discrimination. 

Queer persons lack an identity within the law since, according to Kennedy “most 

legislation” creates a conflict between the Constitution and equal rights, allowing 

heteronormative policies to remain. By using the rhetoric of “most legislation,” Kennedy 

provides a blanket endorsement to exclude queer persons. Kennedy constructs the law in 

such a way that justifies ignoring certain queer individuals by regarding discrimination as 

inherent within the legal system. Queer individuals must expect disenfranchisement since 

the Constitution does not completely protect queer persons from inequality. Kennedy‟s 

rhetoric constructs queer individuals as reliant upon the State for an affirming identity 

and silences them, since disadvantage is legitimate, necessary, and inevitable. Courts can 

now ignore the claims of discrimination by queer individuals since there is an expectation 

for discrimination. By constructing discrimination as a natural part of the law, Kennedy 
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reinforces heteronormativity by providing minimal ways for queer persons to challenge 

unfair laws and justifying the State‟s denial of equal rights for queer individuals. 

In addition, by not discussing the harm done to persons due to the conflict 

between equal protection and most public policy, Kennedy‟s silence creates the 

perception that nothing is wrong with such a contradiction in law. A lack of equal 

protection does not harm queer persons or other minority groups nor should the paradox 

created by Kennedy‟s opinion be brought into question. Kennedy creates a juxtaposition 

whereby discrimination should not occur, yet certain individuals may not receive equal 

protection. Instead, Kennedy rhetorically endorses the exclusion of queer persons from 

public policy; queer persons thus have an invisible identity, one not needing defense by 

public officials, such as Supreme Court justices.  

Finally, with Kennedy‟s construction of ambiguity between the Constitution and 

protecting certain queer persons, he perpetuates the power dichotomy between queer 

individuals and the State. Queer individuals become further dependent on the State to 

help construct an affirming identity because the law does not guarantee protection for 

them in every instance and queer persons must wait on the court system to provide legal 

protection. The Supreme Court becomes an institution that yields control over certain 

queer individuals by giving hope to queer persons for justice, while not guaranteeing any 

legal standing. As such, queer persons are powerless in the judicial system with 

heteronormative values continuing as the Court gives the State opportunities to violate 

equal protection since, according to Kennedy, “most legislation” does so. 
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 Kennedy contrasts the legislative intent of Amendment 2 supporters to the actual 

outcome, which constructs the Amendment as having a legitimate purpose, but going 

beyond said purpose. Thus, the intent of the State to silence queer persons is justifiable; 

just the effects of the Amendment went too far. Kennedy states that the goal of 

Amendment 2 authors was to repeal local ordinances and state mandates, which prevent 

discrimination against persons based on sexual orientation. However, the Amendment 

went beyond repealing the laws, but also prevented all governmental action from 

prohibiting discrimination over sexuality. Kennedy gives the Amendment authors a way 

out of being labeled anti-queer due to the initial intent of the law being legitimate. As 

such, queer right opponents rhetorically do not have harm done to their image or identity, 

rather queer persons once again become dispensable as long as the law is properly 

written, matching the justifiable intent of the state.  

 By providing the State with the opportunity to provide a legitimate interest in 

excluding queer persons, Kennedy reinforces heteronormativity by using the rhetoric of 

process. Critical to the isolation of queer persons, according to Kennedy, is the text of the 

law. The text itself must contain the State‟s legitimate interest, as to not avoid broad 

ranging effects, such as in Amendment 2. However, Kennedy endorses lawmakers who 

go through the process of writing legislation, which contains justifiable exclusion. Since 

the Court does not use the strict scrutiny standard, the Court allows a process whereby the 

law can create legal oppression with well crafted legislation. As such, Kennedy 

entrenches heteronormativity since queer persons do not have guaranteed equal 
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protection despite the ruling in Romer rather only exist independent of narrowly crafted 

laws.   

 Though Kennedy‟s ruling in Romer allows for the equal protection in Colorado, 

his rhetorical constructions of queer persons reinforces heteronormativity. Scalia however 

does not mask his construction of queer identity as sinful and in need of exclusion from 

society. Rather, Scalia presents queer sexuality as in violation of tradition, American 

morals, and the Constitution. In turn, the State should exclude queer persons or risk a 

powerful minority determining social norms. Through Scalia‟s anti-queer rhetoric, he 

entrenches heteronormativity by defending a State independent of queer persons.  
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CHAPTER IV 

SCALIA‟S OPINION 

In Scalia‟s dissenting opinion, he goes beyond denying queer persons equal rights 

under Amendment 2. Unlike Kennedy who masks his construction of a harmful queer 

identity, Scalia is overt in his description of queer individuals as damaging society. Scalia 

utilizes discourse that conceptualizes queer persons as enemies of the state, a minority 

that seeks to destroy the fabric of American sexual values. Scalia perpetuates his creation 

of the enemy by drawing on the theme of tradition in two ways: traditional sexual values 

and a tradition of legal precedent, which act as covenants between persons and God and 

persons and the law. Scalia continues to define queer individuals as enemies through his 

rhetoric on the ways in which queer persons engage the political community and noting 

the harm queer persons have on the majority‟s religious freedoms and sexual standards. 

The rhetorical strategies of Scalia cumulate through the rhetorical technique of the 

jeremiad. 

Summary of Scalia’s Opinion 

 Justice Scalia‟s dissent denies the majority‟s claim that Amendment 2 violated the 

Equal Protection Clause. Scalia maintains, rather, that the Amendment met a legitimate 

government interest. Initially, Scalia responds to Kennedy‟s stance that Amendment 2 is 

so broad that it denies queer persons access to the political process. Instead, Scalia 

contends that Amendment 2 simply makes the process more difficult for queer persons to 

enact laws they favor. As such, Scalia reinforces the State‟s claim that Amendment 2 

prevents queer persons from receiving “special rights.” 
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Scalia also states that the Court‟s ruling contradicts the case law of two other 

Supreme Court decisions, Bowers and Davis. Scalia contends that in Bowers the Court 

held the State has a rational interest in criminalizing queer sexual acts, the Court then has 

a rationale in denying special favor and protections. As such, the Court contradicts past 

precedent which regulates queer persons. In addition, the Court ruled in Davis that 

polygamists were not an “impermissible target” when Idaho prevented polygamists and 

Mormons from not voting or running for public office. However, the Court in Romer 

claims Amendment 2 unfairly targets queer persons. As such, legal support does not exist 

for the Court‟s ruling. 

Finally, Scalia relies on tradition and his opposition to judicial activism to dissent 

from the Court‟s ruling. Scalia contends that Supreme Court unreasonably enters into the 

culture war over queer identity. Instead, the Court should hold to tradition, which denies 

special protection for queer persons. In addition, Scalia claims that since issues 

concerning queer persons are not in the Constitution, the decision is best left to 

democratic means, not the courts.  

Scalia‟s dissent from the Romer decision relies on his construction of queer 

identity as outside the law. Through Scalia‟s rhetorical construct of queer persons as 

sinful persons who based on traditional American values do not require equal protection, 

Scalia reinforces heteronormativity and further isolates queer persons in the United 

States. Scalia leaves the reader with a dilemma of either submitting to tradition and 

Amendment 2 or risking the decline in United States‟ culture.  
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Enemy of the State 

An enemy is someone or something that actively opposes beliefs, positions, 

and/or individuals. In terms of a Christian worldview, the enemies of God are Satan and 

sin: influences which break the covenant between persons and God. Enemies are never 

“us,” they are always the “other,” an object that bares no reason for existence except to 

destroy truth. As such, truth seekers work to eradicate the enemies of God in order to 

restore the covenant. Queer individuals and their supporters are the enemies Scalia seeks 

to silence and remove in order to continue a heteronormative social and legal worldview.  

 One way to create an enemy is by constructing one‟s position as the correct 

standard for society, while the other‟s position stands counter to the correct principles. 

Individuals positioned opposite one‟s own belief become an enemy by challenging the 

person‟s correct way of thinking. Scalia states in the second sentence of his opening 

remarks, “The constitutional amendment is . . . a modest attempt by seemingly tolerant 

Coloradans to preserve traditional sexual mores against the efforts of a politically 

powerful minority to revise those mores through the use of the law” (emphasis added) 

(636). Within this single line, Scalia reveals the dichotomy between supporters of queer 

rights and individuals who oppose the rights. Supporters are a politically motivated 

minority who seek to revise sexual mores to meet their standards. Opponents of queer 

rights, in contrast, are tolerant and are preserving correct sexual mores. Queer right 

supporters are the enemy seeking to do harm to the “tolerant” individuals who hold the 

“traditional” position.  
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Scalia‟s use of the phrase “seemingly tolerant” constructs an image of queer rights 

opponents as not homophobic, which masks the damage of heteronormative advocacy 

and policies. Being tolerant implies that a person respects and allows opinions, even ones 

in which he or she may disagree. By describing supporters of Amendment 2 as tolerant, 

Scalia creates the individuals as respectful to queer persons. Though the supporters of 

Amendment 2 may not accept queer individuals, the supporters are not intolerant or 

discriminatory toward queer persons. Instead of acknowledging the homophobia of 

Amendment 2 supporters, Scalia approves of the individuals seeking to exclude queer 

persons from society. Scalia thus entrenches heteronormativity by giving a positive 

character to queer rights opponents by hiding their advocacy under the rhetoric of respect. 

Not only does the use of the word “tolerant” reinforce the actions of Amendment 2 

supporters, “tolerant” also functions as a Godly virtue, which queer persons oppose. 

Scalia‟s use of “tolerant” describes supporters of Amendment 2 as upholding 

Godly qualities, which constructs supporters as righteous and following God‟s covenant.  

Respectful, broad minded, and willing to listen to alternative views are all characteristics 

of people who are tolerant. Scalia creates individuals who support Amendment 2 as 

people who are following the correct path through their actions. Acting with tolerance is 

part of following God‟s covenant by showing respect, but also defending “traditional 

sexual mores.” Individuals who in turn criticize opponents of queer rights are intolerant 

because they silence the voices and actions of a respectful and broad minded group. 

Scalia‟s juxtaposition constructs queer persons as individuals who are discouraging a 

righteous path and who utilize ungodly values. Intolerant queer persons become a part of 
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society that requires silencing in order to restore the covenant between people and God.  

Scalia continues to create queer persons as sinners by separating queer identity from acts 

of sexuality, which queer persons, should change or risk exclusion from the law. 

Scalia constructs sexual identity separate from queer persons by referencing the 

process (homosexuality) instead of placing “orientation” in quotation marks signifying 

his belief that queer sexual acts are not intrinsically tied to the person. Queer sexuality 

becomes a process or act performed by a person, an act that is both a choice and not 

inherent within a person. As Halley notes, “Even as the court monopolizes the power to 

define and control the subjective experience of stigma, it simultaneously established the 

legal fiction that those harmed by government discrimination have chosen their injury” 

(176). A choice does not have equal protection under the Fourteenth Amendment and the 

State can marginalize the person. By engaging in a rhetoric of process, Scalia excludes 

queer individuals‟ identities from the discussion and focuses his argument on the act of 

queer sexuality, transforming the person into an object, ignored by law.  

Not only does Scalia exclude queer persons from the law by separating queer 

identity and sexuality, he also creates a situation in which queer individuals must deny 

their identity or accept the consequences of an illegal and sinful orientation. With queer 

identity treated as not inherent to a person, the identity becomes act, which can either 

change (repent) or face the wrath of law and society. Scalia‟s construction of queer 

identity as a process is equivalent to people choosing other sins over godliness. Sins are a 

choice, which deviate people from God. Queer persons who choose not to change their 

identity become sinners whose acts break the covenant.  
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Scalia furthers heteronormativity by constructing supporters of Amendment 2 as 

individuals who follow the virtues and covenant of God, while queer persons act against 

God by their intolerance and sinful choice. In addition to using tolerance as a rhetorical 

strategy to exclude queer persons, Scalia also uses the rhetoric of tradition. Use of 

tradition furthers the creation of an enemy by claiming queer right supporters break an 

essential tie or covenant between sexual values and correct behavior. 

Tradition, Sexuality, and the Covenant 

Tradition represents what we know; tradition is reliable and timeless. Elazar notes 

that the Constitution as an adaptation of the Biblical covenant exists for an “unlimited 

duration” (8). As such, Scalia‟s appeals first to traditional sexual morality and family 

values as a rhetorical strategy to create queer rights supporters as demonizing what is 

strong and noble about the nation. Scalia‟s statement that opponents of Amendment 2 

seek to preserve “traditional sexual mores” early on in his opinion sets the theme for his 

position; traditional notions of sexuality (i.e. heterosexual sexual activity) are right and 

tolerant individuals seek to preserve tradition. Scalia constructs tradition as serving as a 

guide for the correct way to live; tradition has a solid foundation, which is not failing 

individuals or the government. Supporters of Amendment 2 want to preserve the correct 

path of living, which correlates with a heterosexual identity. Individuals seeking to 

“revise” traditional sexuality do so with political and personal intentions, opposite the 

will of the people. 

Queer rights supporters become enemies of the tolerant, popular opinion who 

protect tradition. In doing so, queer persons represent a shift away from tradition to 
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sexual mores, which are unknown and unsafe. By moving away from the traditional way 

of life, queer persons veer God‟s chosen people from the path of righteousness. Scalia 

constructs divisions whereby people who follow a heterosexual orientation act in 

accordance to tradition and God‟s will, while queer individuals ignore tradition and a 

Godly life. Setting up the dichotomy between heterosexuals and queer persons allows 

Scalia to create an “us” against “them” mentality and being “them” justifies exclusion 

and harm to protect the majority of Americans. 

 Appealing once again to traditional moral values, Scalia adds another element to 

his repertoire of defining queer persons and their allies as against the State: a call to 

defend the reasonable American position. In response to a point made in the majority 

opinion, Scalia states, “The Court today. . . employs a constitutional theory heretofore 

unknown to frustrate Colorado‟s reasonable effort to preserve traditional American moral 

values” (emphasis added) (651).  Scalia establishes two dichotomies: persons who are 

reasonable compared to persons who unreasonable and individuals who are American 

compared to individuals who are un-American. People in Colorado who sought to oppose 

protections for queer persons from discrimination acted in a reasonable manner; 

reasonable implying an act that one should not oppose. Seeking to go against the previous 

position places a person on the outside of reasonable action. The efforts of people who 

support Amendment 2 are unreasonable since they oppose the will of the majority. 

Scalia‟s uses “reasonable” to construct supporters of Amendment 2 as acting in a 

justifiable manner, masking the heteronormative views held in the supporter‟s position. 

By neglecting to acknowledge the homophobia inherent within Amendment 2, Scalia 
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perpetuates the belief that heterosexuality is the correct orientation since opposing a 

positive queer identity is reasonable. 

 Scalia‟s use of “reasonable” continues his association of heterosexual identity 

with Godly virtues. Amendment 2 is a reasonable effort because the Amendment 

prevents a sinful orientation from breaking the covenant with God. As such, proponents 

of Amendment 2 are defenders of the faith, while opposition to the Amendment is 

unreasonable and ungodly.  By constructing queer persons as ungodly, Scalia provides 

justification for excluding queer individuals in law and establishing a negative social 

identity for queer persons. In addition to Scalia‟s use of reasonable to create queer 

persons as opposing the covenant, he appeals to national identity by associating the 

opposition to queer rights with being American. 

 The latter aspect of Scalia‟s statement, “traditional American moral values,” sets 

up a strong construction of queer individuals as the enemy. To be on the side of 

Amendment 2 is to be American, supporting traditional moral values and sexual mores. 

Individuals in America strive to develop a national identity; people want to be seen as 

American since that makes them part of “us.” With the original Puritan jeremiads came 

groups that were “un-American” such as “progressive societies for eradicating the 

Indians” or “benevolent societies” for “deporting the blacks;” persons who supported 

equality for Native Americans and African Americans were seen as outsiders (Bercovitch 

159-160). A similar construction exists today with non-state actors (“terrorists”) or 

migrant persons (“illegal immigrants”); there is an always an enemy and we must not be 

one of them.  
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 People who want a progressive society or at least equal protection for queer 

persons are un-American. Scalia constructs behavior that acts outside the will of the 

majority of Coloradans, who are true Americans, as endorsing a position that is against 

the will of the State; a position that an enemy takes to destroy the correct way of living, 

conjuring up images of “terrorists” seeking to ruin America‟s freedoms (Cobb 31). 

“Terrorists” break a covenant between people and their safe way of living. As such, for 

the betterment of society, people should exclude individuals who harm the State, such as 

queer persons. Scalia‟s construction of divisions between Americans (heterosexuals) and 

individuals who are un-American (queer persons) entrenches heteronormativity by 

making a successful state reliant upon codifying heteronormative laws and silencing 

queer individuals. In addition to breaking the covenant of national security, Scalia 

constructs queer persons as breaking the covenant between people, purity, and love. 

Scalia‟s reference to the protection of American morals derives a righteous way 

and sinful way of sexual activity, constructing queer persons as breaking the covenant of 

purity. The CFV, a Christian-based organization, outlines many of their arguments in 

Christian rhetoric that establishes a doctrine on love, sex, purity, and other moral issues. 

Scalia reinforces the CFV‟s dogma by describing queer persons as opposing traditional 

American morals. Though queer individuals criticize historical exclusion from the 

church, law, and society, Scalia does not acknowledge the reason for opposing sexual 

norms. Instead, Scalia relies on heteronormative views on love and sex to construct queer 

individuals as sinners, seeking to destroy a moral society. As queer rights continue to 
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increase, the covenant between persons and God vanishes and America risks the wrath of 

God.  

Scalia‟s rhetoric further justifies the stance that a covenant is broken with 

Amendment 2, a covenant between “God‟s chosen people” (Americans) and God. 

Americans use their national identity to reflect high status and as model for others to 

follow. Scalia‟s contrasting of queer persons with American moral values constructs a 

loss in prestige and godliness if the law and society accepts queer individuals. Queer 

persons and their supporters become enemies not only of the State, but also of God (Cobb 

28). Scalia creates a fear appeal whereby if queer individuals receive equal rights, 

Americans will no longer be following the path God laid out for them. The vast amount 

of weight given to religious rhetoric in the United States today, a language of authority, 

provides the incentive necessary to return to the covenant and support Amendment 2 

(Cobb 30). Scalia constructs another covenant that is broken by queer rights supporters, 

the covenant between persons and the law. 

The Covenant of Law 

A secular covenant exists between American citizens and the government, a bond 

that is sacred and discouraged from being broken. Biblical references to the covenant 

denote an agreement between humans and God with the gospel as the precept. The gospel 

details the specific elements and responsibilities of God‟s people. Persons who deviate 

from the gospel requirements find themselves outside the covenant and outside the will of 

God.  
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The Constitution serves as the gospel in the American secular covenant. Elazar 

writes:  

As the modern epoch unfolded, certain key ideas of the covenant tradition that 

could express the essence of that tradition translated into the realities of the 

political arena did score major successes to become the norm for modern 

democratic republicanism. These included: (1) the idea that political society is a 

human artifact established through political compact either in conjunction with or 

in wake of the founding civil society through some form of pact or covenant . . . 

(3) 

 

Elazar notes that the covenant tradition directly influenced the writing of political 

compacts, such as the United States Constitution. By formulating covenant principles into 

democratic policy making, religion and civil society discourse connect with one another. 

The Constitution outlines the responsibilities of the federal government in the 

government‟s interaction with the citizens, while detailing the rights of the people. When 

either the government or citizens of the United States act counter to constitutional 

principles, the two groups are outside the will of the founders and the Constitution, facing 

punishment at the ballot box by voters or reprimand through the judicial system. 

The Constitution also represents the covenant tradition through reliance on a 

written text. Elazar writes, “The faithfulness to the covenantal text provides people with 

what they need in the way of an anchor against the anticovenantal forces often associated 

with power. These covenantal texts become part of the sacred record of each covenantal 

people and their tradition, the foundation of their sacred history and the touchstone of 

their moral vision” (353). The United States Constitution represents the text to which 

justices and others who seek authority behind their claims, point as unwavering guidance 

concerning both legal and moral decisions. Much like other covenantal texts, religious 
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and secular, the Constitution reminds individuals of the founding principles of the United 

States. Thus, the original moral and legal compass of the United States must continue to 

remain true to the covenant.  

 Scalia draws on constitutional arguments through his use of the Bowers decision 

and references to constitutional history, which affirm the necessity of the covenant and 

reinforces the otherness of individuals opposing Amendment 2. The Bowers decision held 

that the State could regulate and punish the conduct of queer persons. Noting the Bowers 

ruling, Scalia contends the Romer decision is “unassailable, except by those who think 

that the Constitution changes to suit current fashions” (640-641). Scalia creates an image 

in which the Constitution has always provided a stable covenant for the American public 

to follow; the Constitution has not led the people astray, much like following God‟s 

covenant. As such, interpretations of the Constitution that protect certain queer persons 

from discrimination change the law from an unwavering and reliable standard to an 

inconsistent norm that people doubt. Since the Constitution is unreliable due to changing 

norms, people have less reason to follow traditional understandings of the law, breaking 

the covenant between people and the law. Scalia reinforces heteronormativity to continue 

a definitive view of the Constitution, which excludes queer persons. 

Yet, concerning Amendment 2, a select few people wish to mold the covenant to 

fit their needs, not the needs of the American public at large. Scalia constructs people 

who oppose Amendment 2 as seeking to destroy the correct manner of living, the 

covenant between people and the government. Elazar notes how in Biblical covenants, 

interpretation of the covenant occurs only by one who remained “recognizably pious”; in 
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secular civic terms, constitutional interpretation occurs by pious Supreme Court justices 

(201, 202). Scalia contends that the decision in Romer has not basis if the justices use the 

Constitution to interpret the law. As such, queer rights supporters and the five justices 

who rule against Amendment 2 interpret the Constitution in a way that is not pious, 

violating the covenant. 

 Morality exists as a pre-dominant claim for keeping the covenant intact; a claim 

Scalia uses to entrench a homophobic worldview through his opinion in Romer. God calls 

the people to a lifestyle that has honor and character. The embodiment of God‟s 

principles is through commands and laws that urge people to be moral in God‟s eyes. In a 

similar manner, legal arguments appeal to morality as a mechanism to keep people 

following tradition norms as the correct path. In the instance of Romer, Scalia defends a 

heteronormative standard for morals. In fact, tying morality to legal standing gives 

further justification to the law, regardless of the constitutionality or the harming of a 

minority group. Even if one supports a policy outside the legal framework, at least he or 

she stands with a higher power. Elazar notes, “The primary covenantal obligations are 

those of being holy and being just. Hence they are excellent sources of what moderns 

define rights, but covenant also keeps rights conditional on one‟s maintaining one‟s 

covenant with God, which establishes basic morality, justice, and law” (243). Morality is 

part of the formulation of modern day claims of rights and liberties. The primary 

obligation of the covenant, according to Elazar is thus to conform to the interpretation of 

holiness. Morality acts as one framework, along with tradition and American identity, for 

Scalia‟s perpetuating heteronormativity.  



Texas Tech University, Kevin T. Garner, May 2009 

89 

 

Scalia uses morality to assert the need to follow historical law and tradition. 

Scalia writes, “Moral disapproval . . . produced the centuries old criminal laws that we 

held constitutional in Bowers” (644). Moral disapproval is good enough to create laws 

that are constitutional, which in turn allows for the oppression of the other who is not in 

the majority and cannot use his or her moral framework to object to the law. Since the 

Court supported the laws on constitutional grounds in Bowers, individuals who support 

the Court in Romer are on the side of morality, maintaining the covenant. However, 

opponents of Amendment 2 not only stand counter to legal precedent, but also stand 

counter to moral code. By constructing queer persons and queer rights supporters as 

opposing morality, Scalia adds to the otherness of these groups since they are outside of 

the “normal” moral framework and seek to re-define “our” stance. 

Scalia‟s construction of morality also places queer individuals outside the 

covenant and creates queer persons as enemies that must be stopped for the restoration of 

the covenant. Only persons that stand with approvable moral behavior and the 

Constitution are within the will of the government. As constitutional principles are 

deviated from, and as centuries of moral standards erode, people outside the covenant are 

the target of blame and hatred, thus becoming objects in the hands of the public and the 

State. Though Scalia constructs heteronormativity with claims of morality, tradition, and 

citizenship, he expands his audience beyond Christians to include more of the United 

States populous through using legal rhetoric. 

Legal rhetoric brings in individuals who may not adhere to Christian notions of 

traditional sexual morality, while the law applies to all people. Appealing to crowds 
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beyond the immediate listeners is an important element in speech acts. The Puritan 

jeremiads “were delivered to an audience of the faithful, with a larger indirect audience 

receiving the discourse via mass media” (Ritter 156). Scalia utilizes an inclusive rhetoric 

when transitioning from making claims of sexual morality to claims based on history and 

legal precedent. Use of the jeremiad exists to bring all people within the covenant, so that 

society does not risk external or internal wrath from God, the State or other individuals. 

Scalia‟s dissent immediately brings in the support of people in favor of Amendment 2 

through his rhetoric and ruling; supporters of Amendment 2 are the faithful who desire to 

restore God‟s covenant by continuing heteronormative laws. Since Scalia is dissenting 

from the majority, he must use rhetorical strategies to grow his indirect audience in order 

to entrench a negative social identity for queer persons. 

In Scalia claiming both constitutional and court precedent for his ruling, he 

expands his audience by appealing to individuals who focus on legal analysis, not claims 

of morality. Scalia writes, “No principle set forth in the Constitution, nor even any 

imagined by this Court in the past 200 years, prohibits what Colorado has done here” 

(Scalia 644). Coloradoans had full legal authority to pass Amendment 2, regardless of 

whether one believes the Amendment protects or harms sexual morality. By Scalia going 

beyond his foundational claim (traditional American sexual morality), he delivers his 

remarks to an audience often ignored in the debate over queer rights: legal scholars and 

secularists, people who often do not use religious-based arguments or justifications for 

their stance. As Jendrysik states in his analysis of the jeremiad, “In the secularized culture 

of modern America, explicit religious exhortations run the risk of appearing too sectarian 
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and of alienating potential friends” (362). Scalia avoids alienating potential friends by 

using both religious and secular rhetoric to justify his opinion. By Scalia broadening his 

base of support, he can call for restoration of the covenants to more individuals and 

further engrain heteronormativity. 

To complete the jeremiad the rhetor must create imagery of external or internal 

damage that results from the covenant being broken unless the people repent. The harm 

resulting from sin provides a reason for people to return to the sacred bond, while also 

identifying the enemy who creates the grounds for punishment. In his dissenting opinion, 

Scalia does not refer to the harm that happens to queer persons because of Amendment 2. 

Instead, Scalia argues that individuals opposing queer rights are the ones harmed such as 

by limiting their freedom of association or liberty to have objections to minority 

sexuality. By doing so, Scalia outlines the threats that queer rights supporters pose to the 

rest of society, providing an incentive to oppose the Romer decision. Scalia writes: 

The problem (a problem, that is, for those who wish to retain social 

disapprobation of homosexuality) is that, because those who engage in 

homosexual conduct tend to reside in disproportionate numbers in certain 

communities . . . and of course care about homosexual rights issues much more 

ardently than the public at large, they possess political power much greater than 

their numbers, both locally and statewide. Quite understandably, they devote this 

political power to achieving not merely a grudging social toleration, but full social 

acceptance, of homosexuality (emphasis added) (645-646).  

 

By constructing queer individuals as comprising a powerful elite group, Scalia avoids 

acknowledging that queer persons are oppressed and disempowered. Scalia focuses on 

the ability of the queer community to be activists in their pursuit for equal rights. Scalia 

perceptually creates a society that allows queer persons to be politically active and a legal 

system that does not exclude queer individuals. By ignoring the legal and social 



Texas Tech University, Kevin T. Garner, May 2009 

92 

 

intolerance for queer persons, Scalia reinforces heteronormativity by creating the 

appearance that the law as it is now is fine, which serves to entrench heteronormative 

policies. Not only is Scalia masking the oppression of queer persons, he is also generating 

fear that queer individuals will alter and harm the traditional way of life for most citizens 

of the United States. 

In asserting the political power of queer persons in society, despite being a 

minority, Scalia puts an ultimatum in the hands of people who oppose queer rights, act 

now or a group with whom you disagree will take political control. As Scalia states, 

queer persons desire more than tolerance, rather “full social acceptance.” Scalia 

constructs a worst-case scenario in which as punishment for deviating away from the 

covenants, queer individuals completely integrate themselves in society with full legal 

and social acceptance. Scalia‟s rhetoric encourages the audience to draw on homophobic 

stereotypes, such as children molestation or erosion of the family; in turn constructing the 

covenant as in need of immediate restoration for the moral and social foundation of the 

country. 

By further discouraging acceptance of queer persons, Scalia continues his 

construction of queer individuals as objects, enemies of the state seeking to change what 

is right about the United States. Only persons who are like “us” (heterosexuals) enjoy 

acceptance within the law and society, queer persons must seek to conform to “our” way. 

However, queer individuals seeking to change the course of legal and family history 

removes one from the majority into a class outside the law and the State, an “other.” 

Losing hegemonic rule over a people is something individuals in power try and avoid, 
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while quashing any threats that may challenge their dominance. Coloradoans passage of 

Amendment 2 and Scalia‟s dissent in Romer act as repentance for breaking the covenant 

by allowing cities to pass ordinances promoting queer rights and the minority group to 

gain political control. Only by reasserting heteronormative values can society follow the 

correct way of living. 
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CHAPTER V 

 

IMPLICATIONS  

 Kennedy‟s majority opinion upholds the state Supreme Court‟s ruling that 

Amendment 2 violates the Equal Protection Clause of the Fourteenth Amendment; 

whereas Scalia‟s dissent contends Amendment 2 merely prevents queer persons from 

receiving “special rights” and protects the rights of private citizens. Kennedy contends 

that the State did not provide a legitimate interest for Amendment 2 since the text of the 

Amendment is so broad, the law prevents government action on any level from protecting 

queer persons. In addition, Kennedy claims the Constitution does not exclude people 

based on a single trait and animosity toward queer persons should not drive public policy. 

Scalia‟s dissent however contends legal precedent is against the Court with past cases 

allowing the regulation of queer conduct and denying impermissible targets. Also, Scalia 

defends the tradition of the United States, which allows legal exclusion of queer persons. 

The Romer decision in turn influences future laws and court rulings concerning queer 

rights. 

 Cincinnati faced the same challenges of Colorado‟s Amendment 2 when in 1993 

voters approved an amendment to the city charter, which prohibited the city from 

extending protection to queer persons. The change to the charter has similar language to 

that in Amendment 2 (Irwin). Immediately following the charter‟s passage, a U.S. 

District Court struck down the change as unconstitutional, however the Sixth Circuit 

Court of Appeals overturned the District Court‟s ruling, approving of the amendment. 

After the ruling in Romer, the Supreme Court sent the case back to the Court of Appeals, 

which for the second time, upheld the amendment. Upon appeal to the Supreme Court, 
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citing Romer, opponents of the charter‟s amendment were denied. Irwin notes that the 

different court rulings “add confusion to the legal issue over whether governments can 

ban civil protection based on sexual orientation.” In 2005, however, voters overturned the 

charter amendment and in 2006, the city council voted to include “gays, lesbians, and 

transgendered” persons into the city‟s human right ordinance, providing protection from 

discrimination (“Cincinnati Gay Rights”). In addition, Romer also set precedent for the 

Supreme Court to consider the only major court opinion concerning queer issues since 

Romer in Lawrence.  

 In 2003, the Supreme Court overturned the Bowers decision citing the ban on 

sodomy violates the Equal Protection Clause of the Fourteenth Amendment. Kennedy in 

his majority opinion in Lawrence responds to claims that the Romer decision established 

equal protection for queer persons, writing, “That is a tenable argument, but we must 

conclude the instant case [Romer] requires us to address whether Bowers itself has 

continuing validity” (575). As such, the Romer decision coupled with Planned 

Parenthood of Southeastern Pa. v. Casey (1992) led to invalidating sodomy bans. Thus, 

the Romer decision sets precedent for future pro-queer rights rulings. However, despite 

the ruling in Romer, Kennedy and Scalia‟s rhetorical construction of queer persons leads 

to harmful implications for queer persons.  

 Kennedy and Scalia‟s opinions create a wide range of implications through their 

construction of a negative queer identity. An overarching assessment of the opinions is 

that the justices‟ rhetoric dehumanizes queer individuals. Dehumanization sets the 

framework for various implications, such as the power dichotomy among groups of 

people, heteronormative division among queer groups, the entrenching of harmful 
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identity construction, among others. Dehumanization is the root of all atrocity since 

violence occurs against individuals who are not “us.” By viewing queer persons as less 

than human, more devastating consequences, such as harassment and suicide, become 

inevitable since society does not need to support individuals who are outside the norm. 

For instance, according to the Suicide Prevention Resource Center (SPRC), 52.4% of 

lesbian and bisexual females and 29% of gay and bisexual males in grades 9 and 12 

attempted suicide compared to 24.8% of non-lesbian and bisexual females and 12.68% of 

non-gay and bisexual males (15). In just a small sampling, the report notes life 

threatening behavior among the gay, lesbian, and bisexual community. The statistics for 

transgender youth are even worse with up to 45% of respondents saying they have 

thought about suicide (SPRC 27). The high levels of suicidal thoughts and attempts 

relates to social oppression. The SPRC states, “Stigma and discrimination are directly 

tied to risk factors for suicide” (5). As such, court opinions, which reinforce a 

heteronormative culture, perpetuate self hatred among queer persons due to their lack of 

social acceptance. Humanizing queer persons and constructing queer individuals as equal 

to any heterosexual are essential for legislative and legal support. An object does not 

have emotions, feelings, and rights. By ignoring the injury done to queer persons, 

Scalia‟s opinion creates the image of queer individuals as objects and not people. In 

addition, opposing queer rights solidifies queer persons as objects since only people have 

access to rights.  

 As a result of the negative social construction of queer identity, queer persons 

remain isolated, further dehumanizing them. Morris notes that when queer identity 

becomes a danger to society, queer persons “develop and sustain a double-consciousness 
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in order to survive amid and sometimes to resist dominant, oppressive cultural practices” 

(666). By constructing a negative social identity for queer persons, the State in turn forces 

queer individuals to develop alternative private identities to affirm themselves. The 

double lives that the State places queer persons in dehumanize queer individuals because 

they cannot exist as their own person at all times. Instead, the State determines who queer 

persons should be at different times; such as in Romer, queer persons who are not 

covered under the ruling only receive equal protection if they assume a heterosexual 

identity at work, but the State, in Lawrence, will allow a person to identify as queer in 

his/her home.  

 Kennedy and Scalia‟s rhetoric reinforces a power hierarchy with heterosexuals 

remaining the authority over queer individuals. The justice‟s opinions perpetuate 

heteronormative laws and a negative social identity for queer persons. As such, queer 

individuals must rely on changes in legal and social norms to obtain equality; forcing 

them to depend on heteronormative elites who decide public policy. Instead of having 

equality because of queer persons‟ inherent value as human beings, the oppression of 

queer individuals continues.  Lovaas and Jenkins write, “These understandings 

[sexualities] are structured, which shapes the ways in which people have greater or lesser 

access to power” (6). Kennedy and Scalia structure sexualities in a manner that privileges 

heterosexuals by excluding certain queer persons from equal protection, allowing the 

State to claim a legitimate interest in excluding queer persons, and by constructing queer 

persons as enemies to tradition and the Constitution.  Queer individuals remain without 

an affirming social identity as the heteronormative State prevents inclusion of all people. 
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 One group which seeks to remain powerful through the oppression of queer 

persons is religious fundamentalists. Gomes writes, “To maintain itself, fundamentalism 

must always define the „other‟ as deviant” (139). Fundamentalism can exist only if there 

is something that is veering society off the path of righteousness. Otherwise, there is no 

need to put faith in an ideology when society is following God‟s will. Fundamentalists 

and other conservative religious groups demonize queer persons in order to create an 

enemy that is breaking God‟s covenant and who can only be eradicated by strict 

adherence to the faith‟s dogma. Thus, queer individuals become the sinners who break 

the covenant between persons and God and must be for the United States to continue 

being God‟s chosen nation. However, Scalia‟s reliance on Christian rhetoric to justify his 

opinion further entrenches religion with the State, which violates the principle of a 

“godless Constitution” and harms Christian faith. 

 Despite Scalia‟s connection between Christianity and traditions of the United 

States, the United States comes from a secular tradition and attempting to fuse religion 

and the State works against both government and faith.  Kranick and Moore write in their 

book, The Godless Constitution, that there exists no historical proof that the United States 

was founded as a Christian nation. Kranick and Moore state,  

 The argument of The Godless Constitution, though, is not that the founders didn‟t 

care  

about moral standards in political life or sought to exclude religious people from 

political debate. The argument turns upon the Constitution‟s deliberate departure 

from the model of the Christian Commonwealth, its exemplary rejection of 

religious tests that most states quickly emulated, and the fears of the founders, 

thoroughly justified by recent events, that politically partisan uses of religion 

would turn politics into pandering and undermine the vital moral authority of 

America‟s churches (8).  
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Scalia‟s attempt to bridge Christianity and State action remains counter to historical acts, 

which separate church and state. Scalia thus perpetuates lack of historical truth about the 

founding of the United States and gives voice to religious arguments, which seek to 

determine public policy, at the expense of excluding groups of people, such as queer 

persons. Scalia‟s opinion provides the State endorsement religious groups need to push 

their agenda since Scalia represents the correct way of interpreting the Constitution. Not 

only does Scalia opinion move the United States away from its secular foundation, his 

opinion also harms Christian faith. 

 As Christian arguments enter the political arena, such as in Scalia‟s opinion, the 

harm against Christians becomes a self fulfilling prophecy. In Carter‟s book, The Culture 

of Disbelief advocates both for the separation of church and state, while not trivializing 

the faith of millions of people in the United States. Carter contends that by changing 

one‟s faith into influencing public policy, people will view faith as simply a tool for 

power. Carter writes, “If the religiously devout come to treat their faith communities as 

simple interests groups, involved in a general competition for secular power, it should 

come as no surprise if everybody else looks at them in the same way” (68). Individuals 

who are outside the faith community no longer ascribe social justice, community 

outreach, or teachings of love and equality to churches; rather view faith groups as 

vehicles for political activism. In doing so, the goal of churches to spread the word of 

God and bring people into the church disappears. As a Christian, Carter describes the 

agony of fundamentalists‟ attempts to shift the focus of the Christian mission, stating, “It 

is painful for me as a Christian to watch the perversion of this message, by the far right 

wing of my own faith, into a call for holy war—a call which, even if metaphorical, can 
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only raise the terrifying imagery of the wholesale slaughter of the Crusades” (90). 

Carter‟s passionate appeal to end the holy war against a secular state and people whom 

their interpretation of Christianity deem as outside the faithful reveals how arguments, 

such as Scalia‟s, only create internal struggle among Christians and harms the practice of 

their faith. Not only does Scalia harm Christianity and the State through his rhetoric, 

Kennedy harms queer rights advocacy through his opinion. 

Though Kennedy attempts to utilize identity construction and rights talk to 

support queer rights, his rhetoric damages the construction of an affirming queer identity 

and successful queer movements. Initially, queer social movements struggle to find a 

rhetorical strategy to engage the community and legal system. Kennedy‟s acceptance of 

queer persons as a minority group, which does not always need equal protection 

constructs a negative social identity for queer individuals despite the ruling‟s attempt to 

provide an affirming identity. As such, Kennedy prevents the State from being an agent 

of social change. Though the State can help create a public identity for queer persons that 

are affirming and equal, Kennedy‟s rhetoric entrenches a legacy of State oppression for 

queer individuals. 

 In addition to the impact that Kennedy‟s opinion has on social movement rhetoric, 

his opinion influences legal writing concerning queer rights. Even in decisions supporting 

queer rights, authors of opinions must take care in the rhetorical strategies they utilize 

due to the influence the opinion has on social norms and constructions. The danger lies in 

mixed messages with rhetoric supporting and opposing persons and their identity, such as 

in Romer when Kennedy rules in favor of equal protection for certain sexual minorities 

while using rhetoric that does not construct an affirming social identity. The Cincinnati 
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charter case and the lack of many pro-queer rights cases are examples of how Kennedy‟s 

ruling compared to his opinion harmed the construction of an affirming queer identity. 

Kennedy claims that Amendment 2 is unique since the text of the Amendment invalidates 

both private and public protections against queer persons. As such, by framing 

Amendment 2 as a special case, queer rights issues become confusing in both legal 

writing and decisions. Heteronormativity continues since social norms, which invalidate 

queer identity remain the status quo. 

 Identity construction and rights talk in legal opinion writing offer ways to detail 

the unique experiences of queer persons facing daily oppression in order to create an 

accepted queer identity. However, the lack of rhetorical strategies that fully develop an 

affirming identity risks outcry from both pro and anti-queer communities as well as may 

construct a queer identity outside the law and social norms. The influence that the State 

and legal opinions have over social norms is the reason many queer individuals utilize the 

court system to challenge heteronormativity.  

Queer rights activists view the judicial system as a public institution that can 

bring equal rights, making the court‟s decisions and opinions more important in 

constructing queer identity. In Kathleen Hull‟s study on same-sex marriage, she notes 

that nearly half the people interviewed support the legalization of same-sex marriage for 

equality and social legitimacy for queer persons (124). Hull‟s work parallels other 

research, which shows faith in state institutions to create social change. Schlafly contends 

that social activists believe that the State is an effective actor in creating cultural and 

mindset shifts, beyond the tangible benefits of a policy; thus as the courts rule in favor of 

queer rights, societal norms will begin to shift (2008). Beyond changing public policy, 
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the State is foundational in constructing social norms and determining how the public 

should perceive different groups. Hull further writes that advocates for queer rights find 

hope in the legal system since the system holds “powerful symbolic capacities of official 

law for subordinated actors” and provides a unique avenue for queer individuals as 

subordinate members of American society (147). The symbolism of the courts for queer 

persons exists as a reminder of the victories won by other oppressed persons, such as 

desegregation of schools in Brown and the end to sodomy bans in Lawrence. The past 

victories by marginalized communities continue to bring queer rights activist back to the 

courts with optimism. As such, Romer posits a dichotomy whereby certain queer persons 

gain a legal victory, while the queer community as whole losses through the rhetorical 

constructions by Kennedy and Scalia.  

In addition, court action can add meaning to the voices heard in the trials or can 

harm the experience of individuals seeking justice. According to White, “If an opinion is 

narrow-minded or unperceptive or dishonest or authoritarian, it will trivialize the 

experience of those it talks about . . . If it is open and generous, full of excitement at the 

importance it gives to the events and people it speaks of, and to its treatment of them as 

well, it will dignify the experience of those it talks about” (41). Judicial opinions operate 

as vehicles by which the public accesses the individuals represented in court cases. 

Opinions that understate the importance of the oppressed voices harm the effort of 

persons seeking both legal and societal recognition. Even in rulings, which favor the 

petitioning person or group, the opinion can work against individuals involved by not 

representing the persons in a positive manner, such as in Romer. However, opinions that 

give the full weight of the person‟s voice construct an affirming social identity. 
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Despite the ruling in Bowers, the legal system is a tool for the construction of 

queer identities in a positive and accepting way. The fluidity of sexual identity allows 

marginalized others to work for a reconstruction of identities in the public space by 

engaging the legal system and in turn, “identities can be forged within the very discourse 

through which one‟s subjectivity has been denied articulation” (Stychin 12). The same 

legal language, which denied queer persons‟ identity and citizenship by separating acts 

and identity along with constructing queer persons as immoral may “transform” the 

identity of queer individuals as persons with identity and citizenship. In fact, the most 

powerful and productive form of legal rhetoric occurs when subsidiary persons challenge 

and undo past binaries. Second-class citizens can then claim victory due to their 

disruption of “discursive address” their inscription of “their own authorial signature on 

the official social text” (Coombe 427). More than just the change in legal language, but 

the activism by queer rights supporters will be even more influential in the changing of 

societal norms for queer persons. By breaking down and reconstructing the binaries of 

hetero/homosexual, activists “queer” the Courts for beneficial change (Stychin 140). As 

queer rights activist Robert Goss states, “(identity transforms) silence into power and the 

production of truth . . . It breaks the cycle of hiddenness, isolation, anxiety, and pain that 

lesbians and gay men have experienced from internalized homophobia” (36). 

Unfortunately, queer persons cannot rely solely on theoretical objections to rights claims 

and identity construction. 

 The passage of Amendment 2 in Colorado is part of efforts to make queer 

individuals an object. In order to give more than legal support, Kennedy‟s opinion 

engages in a rhetorical construction that seeks to rehumanize queer persons and establish 
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personhood once again. Harm, or at least harm that causes an emotive response, cannot 

be done to an object. An object is at the behest of the object‟s maker. However, when 

harm occurs to a person, he or she can seek support. Innocent survivors of hate find 

empathy and natural retribution among the populous. In addition, governments function 

to prevent and respond to harm inflicted on its citizens. Kennedy describes queer persons 

as victims of injury through the adoption of Amendment 2. Kennedy shapes the issue as 

more than a nebulous conception of equal rights for an unpopular political group, but 

“real injury” against queer individuals at the hands of the State.  

Societal acceptance of queer individuals mean the United States loses another 

“scapegoat” for the cause of family and societal problems. Referencing the hypothetical 

failure of Amendment 2, Cobb states, “The country might lose yet another of its impure 

second-class citizens who could symbolically be blamed for the dissolution of the 

nation‟s or family‟s optimism” (42). Just as with African-Americans and women as once 

marginalized groups, the increase in the queer rights movement along with successful 

legal and political campaigns will force the United States to choose a new domestic 

enemy in which to blame the devolving family. A construction of a more prominent 

enemy exists in the rhetoric over anti-illegal immigration policies, potentially making 

Latinos or other groups, such as African Americans and women, the forefront of hate 

rhetoric and actions. 

 Though opponents of Amendment 2 espouse their belief that being queer is 

biological and thus protected under the law, the Court‟s decision can dramatically shift 

the strategy used by queer rights advocates. Neither opinion referred to the debate over 

biology versus choice; however the majority opinion connects the rhetoric and experience 
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of queer persons to that of African-Americans. The use of the “like-race” analogy now 

has strength since legal justification exists for use after the Romer decision. In addition, 

individuals who are not part of the queer rights movement can more easily identify with 

the struggle for racial civil rights and the harm done to African-Americans. Even if 

individuals outside the movement do not agree with queer rights, the “like-race” analogy 

constructs queer individuals as a people suffering real harm, potentially drawing in 

previous foes of the equal rights platform. 

 Yet, caution is necessary when utilizing the “like race” analogy. Quoting Miller, 

Lipari contends that though using civil rights based approaches have “immediate concrete 

appeal, they also create tendencies for assimilation, false universalization, and token 

concessions” (173). While the strategy is clearer in legal discourse with precedent 

appealing to civil rights cases, expanding the “like race” analogy too far and too often 

risks losing the unique characteristics of both the racial civil right and queer civil rights 

movements. Instead, much of the movement should challenge “heterosexist biases and 

homophobic fears” (Miller 138). Ending heteronormativity must be at the forefront of the 

queer rights movement instead of political strategies, such as “like race.” In addition, 

legal discourse must refrain from normalizing queer identity. 

Kennedy‟s decision not to use the suspect class standard isolates queer persons 

from other marginalized groups, which perpetuates oppressive norms. The Supreme 

Court recognizes race, national origin, religion, and alienage as groups who fall under the 

suspect class standard, while sex and legitimacy are quasi-suspect groups. Sexual 

orientation, among others, exists under the rational basis standard. Instead of having a 

united front to combat the various forms of state oppression, the Supreme Court creates 
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division by creating certain groups as more worthy of protection than others. By not 

connecting the similar experiences of oppression, struggle, and activism among many 

groups, a cohesive movement to end the State‟s dominance over non-normative groups 

does not form and the State can continue to act without concern for the “other.”  

In addition, the lack of utilizing the strict scrutiny standard harms the use of rights 

talk as a rhetorical strategy. Rights talk relies on the construction of rights as guaranteed 

to all people as well as governmental protection for rights. By relying on the rational 

basis test, Kennedy constructs queer rights as deserving less protection since the State 

must only show a legitimate purpose in restricting queer rights. Since equal protection for 

queer persons does not need a higher level of defense by the courts, which occurs through 

the strict scrutiny standard, the Court disempowers the use of rights talk. Rights talk can 

only advocate for full inclusion of persons by social perception that rights matter. 

Kennedy‟s opinion constructs queer rights as having only limited meaning within the 

law; only until the State properly writes a law that can justifiably exclude queer persons. 

Finally, classifications that divide marginalized groups based upon the degree of 

protection the Court believes they deserve reinforces an oppressive state structure by 

allowing the dominant group to determine the worth of people. Instead of complete legal 

and social equality for all people, the State exists as the arbiter of equality and justice. 

Kennedy and Scalia fortify the judicial systems position in continuing a repressive state 

structure by providing equal protection for certain sexual minorities (though under a class 

status that is easy for the State to exclude people) while neglecting equality for all sexual 

identities. As such, the State constructs public identities for groups of people as a way to 

maintain power. As long as the State neglects to provide equality for all people, certain 
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groups remain dependent on state authority in order to gain some access to the public 

arena. The State furthers the dehumanization of minority groups since the groups are not 

made up of people, but rather objects of the State‟s control. 

Use of legal rhetoric must also not fall into the trap of sustaining the 

normalization process of queer persons into the citizenry. Though more study needs to 

occur on the law and creation of normalized citizens, rhetorical strategies should not 

include defining queer individuals as normal citizens based upon biased social order. 

Instead, the queer movement should endorse construction of citizenship based upon a 

person‟s inherent worth, so as to include all people. Since civic inclusion has meaning in 

constitutional and societal rhetoric, the queer movement must continue to challenge 

heterosexist norms in self-identification and social constructs of gender and sexual 

actions.   

Despite previous communication research done on queer studies as well as the 

textual criticism that this study offers, further research is necessary concerning queer 

studies, communication, and the law. Further work includes studying the rhetorical 

strategies used in Supreme Court cases concerning queer issues including a comparative 

study among multiple cases. Due to the different nature of cases concerning queer rights, 

such as marriage, sodomy, and anti-discrimination laws, the mechanisms that the 

Supreme Court uses may construct different identities for queer persons. In light of the 

recent California and Connecticut State Supreme Court decisions supporting same-sex 

marriages, the rhetoric of the courts concerning queer persons needs further study.  

As individuals on both sides of the queer rights debate continue to embark on 

legal challenges to public policy, they will inevitably utilize many of the arguments made 
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by Kennedy and Scalia. In doing so, rights of queer persons will always be in the hands 

of a small group of social advocates and the will of the State. As more legal battles take 

place, rhetoric continues to affirm or deny queer individuals as legitimate members of 

society. Regardless of the tangible policy actions resulting from court decisions, queer 

persons must continue to challenge both efforts to dehumanize their being and attempts to 

normalize their status based on a heteronormative view. The fight is long and tedious, yet 

necessary for an affirming identity creation and maintenance.   
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