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PREFACE 

In the spring of 1976, the Organization for Economic 

Cooperation and Development (OECD) issued its report of a 

conference concerning individual privacy. 

Public alarm over the loss of individual privacy 
is justified, according to the report. The idea 
that privacy is the right of an individual . . . has 
gone down the drain, it said.-*-

The conference did not specifically deal with the mass 

media. It was concerned with one of four areas of privacy: 

seclusion—freedom from excessive interference in the per

sonal areas of our lives, including the home, private 

affairs and personal thoughts. Vast banks of information 

are stored in computers, put there, more or less willingly, 

by persons obtaining credit cards, opening bank accounts, 

applying for jobs or getting drivers' licenses. But also 

included in the category are searches and seizures, wire

taps and mail openings. 

The other three areas are: freedom from exploitation— 

preventing the misuse of names, pictures or personalities 

for commerce or trade; false light—the inaccurate and 

offensive revelation of activities of the private 

"Privacy: 1984 is 8 Years Away by Calendar, and Per
haps in Concept," Houston Chronicle, 9 May 197 6, sec 2, 
p. 8. 
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individual; and private facts—the public dissemination of 

2 
truthful but intensely personal matters. 

These divisions are within the scope of this thesis as 

they relate to the mass media—not always simply in terms 

of new coverage, but also artistic presentations (books, 

photography, motion pictures) and advertising. By their 

very nature, a decision affecting one of them can have 

implications for the others. Discussion of privacy here 

will be restricted to appropriate court cases, many from 

the U.S. Supreme Court, others from the high and lesser 

courts on a state level. The guidelines drawn from them 

will not always be clear, because the original situations 

may not have been clear and the court decisions themselves 

may have left something to be desired. 

Part of the problem stems from the common law status 

of privacy as a right. Only a few states have bothered to 

legislate the matter; most have accepted it as a right in

herent in the body of law brought from England and developed 

in the early years of this nation. Again, circumstances may 

tend to confuse. Texas did not recognize the right to pri

vacy until 1973. It was a case involving wiretapping--one 

of the areas generally not to be covered in this study—yet 

the decision is important to the media because the right 

2 
William L. Prosser, "Privacy," 48 California Law 

Review 383 (1960), p. 389. 
VI 



was denied in two other cases which did involve newspaper 

stories. 

Lawyers have confused the issue. In May 1976, attorneys 

for singer Claudine Longet sought to have her diary sup

pressed from any trial in the shooting death of her lover. 

"[Defense attorney Ron Austin] claimed use of the [medical] 

test results and her diary would violate her 'constitutional 
3 

rights of privacy.*" Nowhere is privacy mentioned in the 

U.S. Constitution as a right, although it could be con

strued as part of the Fourth Amendment to the Constitution 

which guards against unreasonable searches and seizures. 

What is mentioned in the First Amendment is that Congress 

shall make no law abridging the freedom of speech or of the 

press. Reporters and others in the mass media need to know 

where they stand. This study offers some landmarks. 

3 
"Diary Bar Asked in Longet Case," Lubbock Avalanche-

Journal , morning edition, 25 May 1976, sec. C, p. 12. 
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CHAPTER I 

STATEMENT OF PROBLEM 

The right to privacy and the body of law protecting 

that right has followed a slow, winding path to acceptance. 

At first, in England, its basis was one of property—the 

privacy of some letters was based upon the writer's prop

erty right to his words. 

Later in America, property rights still were a concern 

and remained an integral part of the legal notion, but 

there was something more. Judge Thomas Cooley, in 1888, 

created the catch-phrase which has stood as the simple defi-
2 

nition of privacy; the right to be let alone. 

It remained for two Boston lawyers, concerned about 

newspapers' seeming—and to them, seamy--preoccupation with 

the affairs of high society, to lay a foundation for the 
3 

right to privacy and how it ought to be applied. To a 

certain extent, the litigation of privacy has followed its 

own somewhat tortured course, but it also has leaned on a 

nearby legal action—suit for libel and slander. While it 
Morris Ernst and Alan U. Schwartz, Privacy: The Right 

to Be Let Alone (New York: The Macmillan Co., 1962), p. 5. 

2 
Thomas M. Cooley, A Treatise on the Torts (Chicago: 

Callaghan & Co., 1888), p. 29. 
3 
Samuel Warren and Louis Brandeis, "The Right to 

Privacy," 4 Harvard Law Review 5 (1890), p. 193. 



is possible to invade one's privacy without libeling him, 

lawyers have made privacy invasion a companion to suits 

largely concerned with defamation. Standards such as public 

interest and public figure, which gained importance in libel 
4 

law, bear similar stature in privacy cases. 

This study's major objective is to present as clear a 

status report as possible on privacy law as it is today by 

examining its development. A look at its future will be 

based on recent court decisions. 

As often as possible, the cases are discussed in the 

categories of exploitation, false light and public disclo

sure of private facts. Other cases are arranged according 

to a particular time frame or circumstances, such as motion 

pictures. 

"^Notably, New York Times Co. v. Sullivan, 376 U.S 
254 (1964). 



CHAPTER II 

AN EARLY HISTORY 

The English and American Ancestors 

In the mid-1700's, an English bookseller obtained 

personal letters from literary figures, including corre

spondence between Alexander Pope and Jonathan Swift. When 

the bookseller, named Curl, published the letters without 

the consent of Pope, he sued to take the book off the mar

ket and prevent Curl from doing it again. 

The matter went to England's highest court, the House 

of Lords. In his written opinion, the Lord Chancellor re

jected Curl's contention that the letters were not a "learned 

work" and thus not a literary property. 

I think it would be extremely mischievous to make a 
distinction between a book of letters . . . and any 
other learned work. 

. . . It is certain tnat no works have done more 
service to mankind than those which have appeared in 
this shape [of personal letters], upon familiar sub
jects, and which perhaps were never intended to be 
published; and it is this which makes them so 
valuable. . . .2 

Pope was granted an injunction suppressing letters written 

by him but not those written to him—those remained the 

3 
property of their authors. 

•'-Morris Ernst and Alan U. Schwartz, Privacy: The Right 
To Be Let Alone (New York: The Macmillan Co., 1962), p. 5. 

2pope V. Curl, 3 ATK 342 (1741). 

•^Ernst and Schwartz, Privacy, p. 8. 

3 



4 
The case of Yovatt v. Winyard brought ideas into the 

realm of property. Winyard, a journeyman assistant to 

veterinarian Yovatt, quit to establish his own practice 

using medicines his former employer had developed. The 

Lord Chancellor ordered Winyard to stop because he had 
5 

breached the trust and confidence of Yovatt. 

In 1849 publisher William Strange outdid his earlier 

counterpart. Curl, and stepped on the feelings of two very 

important persons. Queen Victoria and Prince Albert. The 

royal couple were amateur artists. Strange acquired some 

of their privately printed etchings intended only for close 

friends. Strange's catalog said: 

This Royal and most interesting collection is now 
submitted to the inspection of the public, under the 
firm persuasion and in the full confidence that Her 
Majesty's loyal and affectionate subjects will highly 
admire and duly appreciate the eminent artistic talent 
and acquirements of both Her Majesty and her illustri
ous Consort His Royal Highness Prince Albert.^ 

The Queen and Prince were not impressed by the glowing 

words. They sued to regain the prints, destroy the catalogs 

and stop it from happening again. Strange's lawyer argued 

that seeing and talking about the etchings were distinct 

from property rights. If the court agreed, his client would 

^1 J. & W. 394 (1820). 
5 
Ernst and Schwartz, Privacy, p. 11. 

Ibid., p. 13. 



be in the clear since there was no law of privacy to be 

applied. 

The Vice Chancellor agreed to the point "that the order 

and well-being of life depend greatly on things not within 

the cognizance of laws" but he argued property rights still 

were the issue and that a descriptive catalog could injure 

those rights as much as publication of the etchings 

themselves. 

During this time literary property rights also were 

developing in the United States. One of the earliest cases 

on record is from 1811 in the Louisiana Territory, Denis v. 

Leclerc (1 Mart., O.S., 297). The defendant threatened to 

publish a letter written by Denis to a third party. An 

injunction prevented publication, but Denis was back in 

court asking, and getting, another court order when Leclerc 

posted the letter in his printing shop and advertised that 
p 

it was there. 

The judge ruled that Leclerc was wrong in arguing he 

was protected by the First Amendment guarantee of freedom 

of the press. According to Judge Francis-Xavier Martin: 

If this article can be invoked to support the 
defendant, in the right of printing the work of an
other, or violating the secrets of his correspondence. 

^Ibid., pp. 17-19 
o 
Don R. Pember, Privacy and the Press (Seattle: Univer

sity of Washington Press, 1972), p. 48. 



it will protect the propagation of any slander or 
libel.9 

But in 1839 a court refused to stop the publication of 

a book alleged to be libelous. The title itself made 

interesting reading: The Life, Exploits, Comical Adven

tures and Amorous Intrigues of Benjamin Brandling . . . a 

Distinguished Pill Vendor, Written by Himself; Interspersed 

with Racy Descriptions of Scenes of Life in London and New 

York. 

The plaintiff said that although the name of the main 

character had been changed, it really was about him, written 

by an unhappy former employee. New York Chancellor Reuben H. 

Walworth said that to prevent publication would be to step 

on the freedom of the press. If the book were libelous, he 

said, the plaintiff should file suit after publication. 

Two cases, in 1842 and 1848, held that publication of 

letters could not be prevented unless they possessed some 

literary attributes and were thus protected by copyright 

(property) laws. 

^1 M a r t . , O .S . 297 , a t 3 1 5 . 

• ' •^Brandreth v . L a n c e , 8 P a i g e 23 ( 1 8 3 9 ) . 

11. •pember. P r i v a c y and t h e P r e s s , p . 4 9 . 

•^^Wetmore v . S c o v e l l , 3 Edw. Ch. 543 (1842) and Hoyt v . 
MacKenzie , 3 B a r b . Ch. 320 ( 1 8 4 8 ) . 



The so-called "Wetmore-Hoyt rule" lasted only seven 

years, however. Justice John Duer of the New York Supreme 

Court, writing in Woolsey v. Judd, said it did not matter 

if letters were literary or not, their writers "possess 

13 
the sole and exclusive right of publishing same." Other 

14 
cases followed to reinforce the decision in Woolsey. 

^ Apparently the first real privacy case was decided in 

1881—Demay v. Roberts (46 Mich. 160). Dr. Roberts was 

accompanied by an untrained assistant during the home 

delivery of a baby. It was not until later the parents 

learned the assistant was not a medical man. The Michigan 

Supreme Court ruled that Mrs. Demay "had a legal right to 

15 
the privacy of her apartment at such a time." 

Opera star Marion Manola was able to stop distribution 

of a poster showing her in tights. The photograph was 

taken against her will. The judge granted an injunction 

when the defendant, production manager Benjamin Stevens, 

failed to appear to oppose the order. Legal historians 

mark it as the first time an individual had stopped the 

display of a photograph without arguing breach of contract. 
16 

-̂ 4̂ Duer 379 (1855), at 383. 

''•'̂See Folsom v. Marsh, 2 Story 100 (1842); Grigsby v. 
Breckenridge, 65 Ky. 2 Bush 480 (1867). 

15 
Pember, Privacy and, the Press, p. 56. 

''"̂ Ibid., p. 56. Manola v. Stevens, case unreported. 
See New York Times, 15, 18, 21 June 1890. 
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The American Hybrid 

In 18 90, two lawyers took the British development of 

property rights, mixed it with their disgust of the popular 

press and came up with "The Right to Privacy." Samuel D. 

Warren and Louis D. Brandeis had attended Harvard, and a 

couple of years after graduation, in 1879, Warren suggested 

they form a law partnership. The firm was established in 

Warren's hometown of Boston, where the family had long held 

17 
a place in high society. In later life, Brandeis said 

that it was at Warren's urging that he co-authored the 

18 
article. That isn't to say Brandeis did not believe the 

legal theory the two espoused, ^h^^^^ j^'^o^ ^ 

Of the desirability—indeed of the necessity—of 
some such protection, there can, it is believed, be 
no doubt. The press is overstepping in every direc
tion the obvious bounds of propriety and of decency. 
Gossip is no longer the resource of the idle and of 
the vicious, but has become a trade, which is pur
sued with industry as well as effrontery. To 
satisfy a prurient taste the details of sexual rela
tions are spread broadcast in the columns of the 
daily papers. To occupy the indolent, column upon 
column is filled with idle gossip, which can only be 
procured by intrusion upon the domestic circle.-^^ 

Common law, they said, "secures to each individual the right 

of determining, ordinarily, to what extent his thoughts, 

sentiments, and emotions shall be communicated to others 
..20 

17 
Ibid., p. 21. 

18 
Adam Carlyle Breckenridge, The Right to Privacy 

(Lincoln: University of Nebraska Press, 1970), p. 132. 
19 

Samuel Warren and Louis Brandeis, "The Right to 

Privacy," 4 Harvard Law Review 5 (1890), p. 196. 

20lbid., p. 198. 



After the attack on the press, Warren and Brandeis 

argued the right to privacy was a logical extension of prop

erty rights as developed in England. It should be noted 

that even today the British do not recognize privacy rights 

as such. They have adapted libel, contract, copyright and 

trespass laws to suit the purpose. 

In a third section of the article, the Boston attorneys 

suggested limitations and remedies. Briefly, the right of 

privacy would not prohibit publication of public or general 

interest matter—comment and criticism of officials, for 

example, but not extending to their private lives unless 

there were a connection with official duties; it would not 

prohibit publication of material considered privileged 

according to the law of slander and libel; there would be 

no action in cases of invasion of privacy ^y oral pnhiif^-

tion unless special damages were at stake; the right would 

cease when the facts are published by the individual himself 

or with his consent; truth does not afford a defense; and 

the absence of "malice" by the publishers is no defense. 

As remedies they suggested suits for damages and if no 

special damages could be proved, then compensation for mental 

^^Ibid., p. 198 

21 
Samuel H. Hofstadter and George Horowitz, The Right 

of Privacy (New York: Central Book Co., Inc., 1964), pp. 
11-13. 
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suffering; and injunctions could be used in some cases. 

The pair mentioned, but did not explore, the possibility 

22 

of criminal penalties. Among the first major court de

cisions after the Warren-Brandeis article was that in the 

23 
case of Schuyler v. Curtis. Mrs. Mary Hamilton Schuyler 

had died in 1877 and was to be honored by the Woman's 

Memorial Fund Association of New York with a life-size 

statue at an 1893 exposition. "The Typical Philanthropist," 

the statue was to be labeled. Family members objected, 

saying an invasion of privacy resulted because Mrs. Schuyler 

never had been a public figure. Although the defense argued 

that if anyone's privacy had been violated, it was the dead 

woman's, not her family's. Judge Charles Van Brunt held 

that "it cannot be that by death all protection to the repu

tation of the dead, and the feelings of the living in con-

,,24 
nection with the dead, has absolutely been lost. 

But an appeals court with Judge Rufus Peckham writing, 

later reversed that concept. The suit could not be based 

on Mrs. Schuyler's right of privacy, he said, "because whatiL 

25 
ever right of privacy Mrs. Schuyler had died with her." 

The doctrine remains in effect today. 

Warren and Brandeis, "The Right," pp. 214-22 0. See 
Appendix A. 

23 
19 N.Y.S. 264 (1892). 

24 
Ibid., at 265. 

^^147 N.Y. 434 (1895), at 447. 
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During the interim of the first trial and appeal in 

Schuyler, Judge David McAdam ruled in a privacy suit that 

2 6 
involved, for the first time, a newspaper as defendant. 

Editor Joseph Jaffa decided to run a readership popularity 

contest between two actors, but Rudolph Marks refused to 

let his picture and name be used. McAdam said that if a 

person were compelled to enter a popularity poll, then he 

could be required to meet similar tests for comparison. 

Such a wrong is not without remedy. No newspaper 
or institution, no matter how worthy, has the right 
to use the name or picture of any one for such a 
purpose without his consent.^^ 

His opinion did not stand the test of time. 

28 
Corliss V. E. W. Walker Co. was the first privacy 

suit in federal court and the first to hinge upon informa

tion—as opposed to publicity. Mrs. George Corliss attempted 

to stop publication of a biography and photograph of her late 

husband and inventor. In this case, said Judge LeBaron B. 

Colt, the fact that Corliss was dead and that his widow had 

not consented to the publication were not important. 

Freedom of speech and of the press is secured by the 
constitution of the United States and the constitu
tions of most of the states. This constitutional 
privilege implies a right to freely utter and publish 

^^Marks V. Jaffa, 26 N.Y. Supp. 908 (1893). 

^^Ibid., at 909. 

^^57 Fed. Rep. 434 (1893) and 64 Fed. Rep. 280 (1894) 
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whatever the citizen may please . . . provided he 
commits no offense against public morals or private 
reputation.29 

In 1899, the Michigan Supreme Court found little com

parison in its earlier privacy case of Demay, involving the 

delivery of a baby attended by an untrained assistant, and 

the suit brought by the family of the late Colonel John 

Atkinson. Critics of the court saw little connection 

between the cigar label adorned by the colonel's likeness 

and the First Amendment. Justice Frank A. Hooker dismissed 

30 the Warren-Brandeis theory as "wanting," and said he did 

not want to restrict freedom of the press. 

The Right Denied—The Legislature Acts 

It seemed like a good idea at the time—the picture of 

an attractive girl, an even cuter slogan about it (Flour of 

the Family), and beneath it, "Franklin Mills Flour." It 

was so appealing, in fact, that the Rochester Folding Box 

Company turned out twenty-five thousand posters and plas

tered upstate New York with them, in stores, warehouses 

and saloons. 

All of this was done, according to Abigail Roberson, 

without her consent. She asked fifteen thousand dollars 

in damages for the humiliation, physical and mental anguish 

^^57 Fed. Rep. 434 (1893), at 435. 

^^Atkinson v. Doherty, 121 Mich. 372 (1899), at 375. 
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31 
and nervous shock. While the lower court agreed with 

Miss Roberson, the appeals court, on a four-to-three vote, 

did not. Chief Judge Alton B. Parker said the majority 

felt the "so-called 'right of privacy' has not yet found 

an abiding place in our jurisprudence . . . ." He said 

the question was so complex that the answers should be 

32 
drawn by the legislature, not by the courts. 

Judge John C. Gray, speaking for the dissenters, said 

common law concepts should be expanded to meet changing 

times and that the young woman was at least entitled to a 

restraining order to stop circulation of the posters. Miss 

Roberson apparently was not the only victim of privacy in

vasion. Things were getting out of hand, according to the 

New York Times. 

. . . If there be, as Judge Parker says there is, 
no law now to cover these savage and horrible prac
tices, practices incompatible with the claims of the 
community in which they are allowed to be committed 
with impunity to be called a civilized community, 
then the decent people will say that it is high time 
that there were such a law.^^ 

In an unusual move, a member of the court's majority. 

Judge Denis O'Brien, answered the Times editorial with a 

law review article. Among other things, he reminded critics 

that the New York Senate only recently had defeated privacy 

31 
Roberson v. Rochester Folding Box Co., 171 N.Y. 538 

(1902) . 
32ibid., at 555. 
33 
New York Times, 23 August 1902, p. 8. See Appendix B 
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legislation applicable to the Roberson case—and it was at 
O A 

the urging of the press that the bill was voted down. 

The next year the legislature passed a limited privacy bill 

that prevented the unauthorized use of names and photo-
35 graphs for purposes of trade. 

Then came the questions the majority in Roberson had 

feared. One of them: what are trade purposes? John Moser, 

upset by the publication of his picture and what he said 

was an untrue story in the New York World, sued not for 

36 libel but under the privacy law. He said that sale of 

the World was a trade purpose. The court said differently: 

. . . [The State Supreme Court does] not think it 
was ever intended by the Legislature that under the 
guise of this statute a newspaper publication could 
be prohibited from using or publishing the name or 
portrait of a single person without his consent hav
ing first been obtained. . . . the publication of 
a daily newspaper in this state showing and giving 
an accurate account of occurrences throughout the 
civilized world would be an impossibility . . . . 

In 1910, prize fighter Jim Jeffries went a few rounds 

with a newspaper and lost. He sued to stop publication of 

a serialized biography written by a staff reporter, and he 

sought twenty-five thousand dollars in damages. Jeffries 

34 
Denis O'Brien, "The Right of Privacy," 2 Columbia 

Law Review 443 (1902). 
35 
Ernst and Schwartz, Privacy, p. 126. 

36 
Moser v. Press Publishing Co., 109 N.Y.S. 963 (1908) 

"̂ Îbid. , at 965. 
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feared he would be stuck with many copies of his own auto

biography, then on sale at New York bookstores. 

The boxer said the newspaper was publishing the series 

in an effort to increase circulation and advertising 

revenues. The court denied the injunction and dismissed 

the suit, saying the stories were for the dissemination of 

38 information not trade purposes. 

Two cases were filed in 1908 challenging the constitu

tionality of the privacy law. In one, a photographer was 

sued for unauthorized circulation of a woman's picture. 

The photographer said he was unlawfully being deprived of 

his property rights. The court said the legislature acted 

39 within its proper powers. 

Aida Rhodes sued a trading stamp company which had dis

played her picture in advertising the benefits of its prod

uct. Again, the company claimed it was being deprived of 

property without due process of law. The state courts 

rejected the company's argument, and the U.S. Supreme Court 

40 

upheld the finding. 

yji While New York courts first struggled with the very 

thought of a right to privacy and then with the problems of 
38 
Jeffries v. New York Evening Journal Pub. Co., 124 

N.Y.S. 780 (1910). 
39 
Wyatt V. James McCreery Co., 126 App. Div. 650 (1908) 

^^Rhodes v. Sperry & Hutchinson, 193 N.Y. 223 (1908) ; 
220 U.S. 502 (1910). 
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interpreting the written law, Georgia, Indiana and Kentucky 

recognized the right as a matter of common law. 

Paolo Pavesich, a prominent artist, unexpectedly found 

his picture in an advertisement for New England Mutual Life 

Insurance Company in the Atlanta Constitution. Beneath the 

picture was a testimonial. Pavesich, however, had never 

made any such statement about the virtues of the company's 

policies; indeed, he did not own any policy by New England 

Mutual Life. 

The artist visualized twenty-five thousand dollars in 

damages for libel and invasion of privacy. A lower court 

agreed with the company that nothing illegal had been done. 

The Georgia Supreme Court, however, unanimously disagreed. 

In this first common law recognition of the privacy right. 

Justice Andrew J. Cobb wrote: 

. . . We have little difficulty in arriving at the 
conclusion . . . that the right of privacy has been 
invaded . . . . The form and features of Pavesich are 
his own . . . . The mere fact that he is an artist 
does not of itself establish a waiver of this right 
[to privacy], so that his picture might be used for 
advertising purposes. . . . The constitutional right 
to speak and print does not necessarily carry with 
it the right to reproduce the form and features of an 
individual.^^ 

41 
Pember, Privacy and the Press, p. 70. 

^^Pavesich v. New England Life, 50 S.E. 68 (1905), at 
217-218. 



CHAPTER III 

LIGHTS, CAMERA, (COURT) ACTION: MOVIES 

AND PRIVACY 

Wireless operator John R. Binns is said to have been 

the first man to use the radio with a result of saving 

hundreds of lives. Binns sent the distress signal when 

the steamships Republic and Florida collided on January 23, 

1909. It was a good story for the early movie-makers who 

were looking for a lot of action. Not long after the dis

aster, the Vitagraph Company of America released a motion 

picture entitled, C.Q.D. or Saved by the Wireless; A True 

Story of the Wreck of the Republic. Binns' name was used 

about a half-dozen times in the show, and an actor playing 

the part of Binns made about the same number of appearances, 

Binns claimed he had not given consent for use of his 

name or for someone to represent him. He said New York's 

privacy statute had been violated since the movie was for 

trade and advertising purposes. The court agreed that 

business and profit were the prime interest, and Binns was 
2 

granted an injunction and damages. The court might have 

Morris Ernst and Alan U. Schwartz, Privacy: The Right 
To Be Let Alone (New York: The Macmillan Company, 1962) , 
p. 159. 

2 
Binns v. Vitagraph Co., 210 N.Y. 51 (1913). 

17 
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decided differently had the motion picture been all fiction 

or Binns' name used only in passing. As it was, the story 

was largely fiction with the story revolving around him. 

An early documentary on white slavery was the target 

of a 1915 suit against Sociological Research Film Corpora-
3 

tion. Caught on the celluloid were buildings owned by a 

man named Merle. Those who saw the film could easily read 

the plaintiff's name which was painted on the structures. 

The court decided there had been no direct implication 

that Merle was involved in the illegal activities and that 

his name had not been used for advertising or trade. 

A few years later, lawyer Grace Humiston was photo

graphed. By this time, newsreel cameras were doing more 

field work rather than recreating, as had been the case in 

Binns. The woman objected to film showing her aiding 

police in New York as they solved a murder. Miss Humiston 

said her name and photograph were used in violation of the 

New York law. The trial court agreed, but the appellate 

division said this type of movie production was not what 

the legislature had meant by trade. 

. . . the reasonable and necessary inference is not 
only that the statute does not apply to the publica
tion of a newspaper in a single issue, but also the 
statute does not apply to the publication of a 

3 
Merle v. Sociological Research Film Corp., 166 App 

Div. 376 (1915). 
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picture or a name in a single set of films of actual 
events, issued at one time for distribution in dif
ferent parts of the country before different audiences 
as a matter of current news. 

In connection with another argument Miss Humiston advanced, 

the court declared that advertisements for the film also 

were exempt from the statute. ^ 

Although it had yet to be made into a motion picture, 

the case involving Edna Ferber's novel. Show Boat, is worth 

considering here. Out of some 4 00 pages, there was one 

reference to Little Wayne Damron, co-owner of the Black 

Diamond Saloon at Catlettsburg, Kentucky. The suit was 

dismissed, and Justice Edward Gavegan wrote: 

In defining whether a name or likeness is used 
primarily for advertising or trade, we may have to 
weigh the circumstances, the extent, degree, or 
character of the use.^ 

Several years later, it appears that fictionalization 

tripped up the producers of "Sight-Seeing in New York with 

Nick and Tony." Actors played the parts of two visiting 

school teachers and their two guides, but the rest of the 

film reflected things as they actually happened. One of 

the things that happened was six seconds of footage show

ing Miriam Blumenthal peddling bread along a street. The 

4 
Humiston v. Universal Film Manufacturing Co., 189 

App. Div. 467 (1919), at 474. 

Damron v. Doubleday, Doran & Co., 189 App. Div. 467 
(1928), at 445. 



20 

appellate court's decision was a divided one, but it was 

in favor of Mrs. Blumenthal. The decision did not explain 

6 
differences between the case and the earlier motion picture 

suits. Apparently the majority was swayed by the fictional

ization and the use of actors and did not consider the show 

a pure documentary. Pure or not, the decision has long 

since dropped by the judicial wayside. 

Other c^ses A^yolyirig _B9yi^ and novels also have 

centered around a question of identity, although names were 

not given. Two suits, decided in 1944, alleged privacy in-
•7 

vasions based on characters and events. 

The movie Primrose Path was based on a novel by 

Victoria Lincoln. She was a childhood friend in 

Massachusetts of Vera Burdette, who sued because characters 

in the motion picture, she argued, were actually herself, 

her brother, and her mother, Minna VJright. The names were 

not similar to those in the movie, however, and the setting 

for the story was not Massachusetts. The defendants won. 

A former wife of George M. Cohan took Warner Brothers 

to court because of the film biography Yankee Doodle Dandy. 

Mrs. Levey's name was not mentioned, and there was 

g 
Blumenthal v. Picture Classics, 235 App. Div. 570 

(1932); aff'd. 261 N.Y. 504 (1933). 
Wright v. RKO Pictures, Inc., 55 F. Supp. 639 (1944) 

and Levey v. Warner Bros. Pictures, 57 F. Supp. 40 (1944). 
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no indication Cohan had been divorced. Still, she said, 

events portrayed on the screen were similar to those she 

shared with Cohan. The similarities were found 

insignificant. 

Frank Toscani claimed his personality had been ex

ploited by author John Hersey in his A Bell for Adano. 

Hersey told of a U.S. Army civil affairs detachment and its 

commander. Major Victor Joppolo. Toscani had been a civil 

affairs officer in Sicily during World War II. The court 

decided the New York law was not intended to cover fiction 

that contained similarities to actual experiences and 

8 

persons. 

Two cases in the 1950's restated the concept of 60 

years earlier from the Schuyler litigation: the right to 

privacy dies with the dead. Relatives of composer Robert 

Schumann objected to the Metro-Goldwyn-Mayer (MGM) produc

tion of Song of Love, which they said showed the man dying 

of mental illness. The court said there was no cause for 
9 action. 

In 1959 the widow of the son of outlaw Jesse James 

sued Screen Gems for one million dollars. The television 

o 

Toscani v. Hersey, 271 App. Div. 445 (1946). 

^Schumann v. Loews, Inc., 102 N.Y.S. 2d 572 (1951). 10 James v. Screen Gems, 344 P. 2d 799 (1959). 
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production Bitter Heritage showed Jesse James Jr. in a 

"like father, like son" light. But Mrs. James was not a 

part of the show. The court said she could not claim a 

right to her dead husband's right to privacy. 

The Massachusetts Supreme Court, in 1969, upheld the 

right of privacy of patients confined at the Massachusetts 

Correctional Institution at Bridgewater. Critics charged 

the state with trying to cover up conditions at the facil

ity for criminally insane persons and mentally ill delin

quents. The state alleged producer Frederick Wiseman, in 

making Titicut Follies, had violated agreements with 

officials, that some inmates were shown without proper 

releases and there was a question whether some understood 

the release form they did sign. 

It was decided that the movie could not be shown to 

the general public, although specialized groups—such as 

psychiatrists, sociologists--would be allowed to view it. 

Some of the scenes showed the Bridgewater occupants naked 

and suffering from their various problems. The court said, 

"There is a collective, indecent intrusion into the most 

private aspects of the lives of these unfortunate persons 

12 in the Commonwealth's custody." 

•'"•̂ Commonwealth v. Wiseman, 249 N.E. 2d 610 (1969) 

•'•̂ Ibid. , at 615. 



23 

The federal district court in Massachusetts also dealt 

with another Bridgewater inmate, Albert DeSalvo, the 

"Boston Strangler." DeSalvo sued Twentieth Century-Fox in 

an effort to stop the release and showing of the motion 

picture The Boston Strangler. "''-̂  Two events, in particular, 

blocked his move. 

DeSalvo had earlier signed over all rights to Ceroid 

Frank, author of the book of the same title, in which 

DeSalvo was identified as a murderer. At the time he went 

to court he had already been paid more than eighteen 

thousand dollars for those rights. Although the plaintiff 

claimed otherwise, the court said DeSalvo was aware of 

what he was doing when he signed the waiver. Also, when 

DeSalvo went on trial for several assaults, defense lawyer 

F. Lee Bailey, after consulting with his client, said in 

his opening statement that the man was mentally ill and 

had committeed thirteen murders over an eighteen-month 

period. The court found that: 

Due to exceptional public interest in the so-called 
"Boston Strangler" incidents and the extensive pub
licity surrounding plaintiff as a possible "Boston 
Strangler," particularly pending and during his trial 
on criminal charges on which he was convicted and is 
presently confined, the public interest in the 
"Boston Strangler" and in plaintiff as a possible 
"Boston Strangler" preclude maintenance of an action 

13 
DeSalvo v. Twentieth Century-Fox Film Corp., 300 

F. Supp. 742 (1969). 
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by plaintiff for defamation or invasion of privacy 
unless plaintiff proves publication that is knowingly 
false or falsely made with reckless disregard for the 
truth. . . . Plaintiff has not met the burden of 
proof.14 

The requirement of proving false and reckless disregard for 

the truth—actual malice—grew out of a libel case and 

later was applied in Time Inc. v. Hill. 

Summary 

Legal action since Binns has seen the courts protect 

filmed reports of news events. Fictionalization tends to 

lessen the protection. As seen in Damron, incidental use 

of a name is no cause for suit, nor is substantial use of 

events if there is no identification (Wright, Levey and 

Toscani). The right to privacy belongs to the person in-

17 volved and ends with his death (Schumann, James). As 

mentioned in the Warren and Brandeis article, the right 

can be waived, as DeSalvo did, and public interest also 

•̂ Îbid. , at 747. 

New York Times Co. v. Sullivan, 376 U.S. 254 (1964), 

•̂ 3̂85 U.S. 374 (1967) . 

17 
Utah, Virginia and Oklahoma, which recognize the 

right to privacy by statute, do provide for heirs in 
cases of advertising and trade purposes. Utah Code 
Annotated 1953, Sec. 76-4-8, "Use of name or picture of 
individual." Oklahoma Statutes Annotated 1958, Title 21, 
Sec. 8 39.2, "Right of Action—Damages." Code of Virginia, 
1950, Sec. 8-650, "Unauthorized use of the name of picture 
of any person for the purpose of trade or for advertising 
purposes prohibited." 
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can preclude a cause for action. The court can gauge the 

public interest, however, and if there is a question as 

to the propriety of a waiver, a suit might be successful 

(Commonwealth). 



CHAPTER IV 

IN THE LIMELIGHT: PRIVATE FACTS BECOME PUBLIC 

From Out of the Past 

For the average American, the spotlight of publicity 

is a passing thing, staying only a short time, if it comes 

at all. For some, the darkness is more than welcome—they 

did not want the public's attention in the first place. 

The trouble is, the light often leaves an after-glow that 

invites more attention years later. 

Gabrielle Darley was a professional—a member of the 

world's oldest profession. The charge against her in 1918 

was not prostitution, but murder. She was acquitted and 

did not return to her former business. As a rehabilitated 

woman, she married Bernard Melvin in 1919 and settled down 

to life as a housewife. 

In 1925, Dorothy Reid produced a movie called The Red 

Kimono, based on the story of the former Miss Darley, and 

that name was used throughout the movie. Mrs. Melvin 

claimed fifty thousand dollars damages. An appeals court 

overturned a lower ruling dismissing the suit. Justice 

Emerson Marks said Mrs. Melvin had taken her place as a 

respected and honored member of society. 

•"•Melvin v. Reid, 297 P. 91 (1931) 

26 
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This change having occurred in her life, she should 
have been permitted to continue its course without 
having her reputation and social standing destroyed by 
the publication of her former depravity with no other 
excuse than the expectation of private gain by the 
publishers. . . . We believe that the publication by 
respondents of the unsavory incidents in the past life 
of appellant after she had reformed, coupled with her 
true name, was not justified by any standard of morals 
or ethics known to us, and was a direct invasion of 
her inalienable right guaranteed to her by our Consti
tution, to pursue and obtain happiness.^ 

Howard Mau had been trying to forget that day in 1937 

when he was shot and robbed while on the job as a chauf

feur. His memory was refreshed, however, as he listened 

to the Columbia Broadcasting System's police drama, "Call

ing All Cars." The incident was relived by Mau as he heard 

the play which used his name. He claimed mental anguish in 

his suit for invasion of privacy which was filed against 
3 

the program sponsor. The defendant said there was no 

cause for action, but the court held differently because 

Mau's name had been used without his consent in a fic

tional broadcast. 

William Sidis also had been trying to forget the past— 

longer than Mau or Mrs. Melvin had—but his luck was no 

better, and about 25 years after being caught in the spot

light, the beam again swung his way. New Yorker magazine 

recounted his life: at three years old he was reading and 

^Ibid., at 96. 

^Mau V. Rio Grande Oil, Inc., 28 F. Supp. 845 (1939). 
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writing English and French; at age five he wrote a scholarly 

treatise on anatomy; at ten he enrolled in Tufts College; 

when eleven years old he lectured at Harvard University, 

and he was graduated from Harvard in 1914.^ 

On graduation day, Sidis told reporters, "I want to 

live the perfect life. The only way to live the perfect 

life is to live it in seclusion. I have always hated 
5 

crowds." It was almost as if he were asking for trouble. 

He attended Harvard Law School for three years. His 

main interest was in mathematics, and he accepted a teach

ing position at a Texas university in 1918. He was, 

naturally, the center of interest. Sidis suddenly quit his 

job and returned to Boston. In 1919, he made the newspapers 

again, this time in connection with a Communist demonstra

tion. For a while, the secluded life was his, but a 

reporter found him working as a Wall Street clerk for twenty-

three dollars a week. In 1926, a vanity press published a 

book called Notes on the Collection of Transfers. Its 

author was Frank Folupa, or as a reporter found out, 

William Sidis. Another interview followed, and he explained 

his hobby of collecting street car transfers. 

4 
Jared L. Manley, "Where Are They Now? April Fool!" 

New Yorker, August 14, 1937, p. 22. 
^Ibid., p. 23. ^Ibid., pp. 23-24. 
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Sidis was thirty-nine years old when the New Yorker 

story appeared. He again was working as a clerk and had 

rented a bedroom in a shabby section of Boston. The inter

est in street cars had been replaced by the history of 

Okamakammessett Indians, and he shared that knowledge with 

a half-dozen students every two weeks. He told an inter

viewer he would leave the business house where he worked 

when the employer and fellow employees discovered his 

identity. He said, "The very sight of a mathematical 

formula makes me physically ill. All I want to do is run 

an adding machine, but they won't let me alone." And of 

his fate: "Its strange, but, you know, I was born on 
7 

April Fool's Day." 

Despite the little details about his looks, his manner 

of speaking and laughing and his few and unusual outside 

interests, the magazine article had a sympathetic tone. 
g 

And when Sidis brought suit, the court was sympathetic 

to a point, but not enough to help the plaintiff. 

Sidis sued in federal court based on privacy rights 

he might have in several states where the magazine was 

sold—California, Georgia, Kansas, Kentucky and Missouri. 

There was also the matter of New York law, because a 

7 
Ibid., p. 26. 

^Sidis V. F. R. Publishing Co., 113 F. 2d 8-6 (1940). 
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reference to Sidis was used in a New Yorker advertisement, 

bringing up the matter of trade purposes. The court said: 

It must be conceded that under the strict stan
dards suggested [by Warren and Brandeis], Sidis' 
right of privacy has been invaded. Sidis today is 
neither politician, public administrator, nor states
man. Even if he were, some of the personal details 
revealed were of the sort that Warren and Brandeis 
believed "all men alike are entitled to keep from 
popular curiosity." 

But despite eminent opinion to the contrary, we 
are not yet disposed to afford to all of the intimate 
details of private lif^ an absolute immunity from the 
prying of the press. Everyone will agree^that at, 
some point the public interest Tn obtaining informa-
tion~Becumes domtrrant over the individual's desire 
for̂  privacy. Warren and brandeis were willing to 
lift the veil somewhat in the case of public officers. 
We would go further, though we are not yet prepared 
to say how far. At least we would permit limited 
scrutiny of the "private" life of any person who has 
achieved, or has had thrust upon him, the question
able and indefinable status of a "public figure."^ 

There was Sidis--public figure status thrust upon him 

in 1910 and occasionally thereafter. It did not rub off, 

it did not fade with time. The three-judge panel also 

said that since the article was unobjectionable, in their 

view, then the advertisement for it was also without fault. 

Charles S. Bernstein sued the National Broadcasting 

Company (NBC) in the 1950's for a dramatization on "The 

Big Story," a program glorifying the exploits of newspaper 

reporters. Other than the reporter's name and newspaper. 

^Ibid., at 835. 
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rarely was there much similarity between what actually 

happened and what was broadcast. 

Bernstein had suffered more than his share of bad luck. 

In 1919 he was convicted of bank robbery. After serving 

nine years of a forty-year term, he was pardoned when 

officials determined his innocence. In 1933 he was sen

tenced to life imprisonment for murder. Martha Stroyer of 

the Washington Daily News, along with many others, gathered 

information indicating he was innocent, and Bernstein once 

again was pardoned. 

He was in no mood to pardon NBC and alleged invasion 

of privacy. District Judge Richard Keech said the suit 

had no basis for action and "that a criminal proceeding 

widely publicized for a period of at least eight years and 

containing elements of decided popular appeal does not 

lose its general public interest in a period of four years 

or even 12 years." 

Keech said facts such as in this case were public 

property and the protection afforded by time applied not 

to redisclosure of them but to "unreasonable public identi

fication of a public figure in his present setting with the 

12 
earlier incident." The Bernstein decision was applied 

Bernstein v. National Broadcasting Co., 129 F. Supp, 
817 (1955) 

•̂ •"•Ibid., at 835. -"-̂ Ibid. , at 828. 
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later in similar cases against NBC in which there was no 

13 identification of the persons involved. 

The matter of identification came upon again in Briscoe 

14 V. Reader's Rigest Association. The Superior Court of 

Los Angeles had dismissed the suit for lack of cause, but 

the California Supreme Court ruled Marvin Briscoe did have 

reason to accuse the magazine of invasion of privacy. 

In 1968 the Reader's Digest published "The Big Business 

of Hijacking." It told of Briscoe and another man stealing 

what appeared to be a valuable truck in Danville, Kentucky. 

Only after fighting, and losing, a gun battle with police 

did they learn they had hijacked four bowling pin spotters. 

Briscoe served a prison term for his part in the incident. 

The crime actually occurred in the 1950's, but the article 

did not date the theft, though dates of 1965 and later were 

mentioned throughout the story. In overturning the lower 

court ruling, the State Supreme Court said: 

. . . Reader's Digest certainly had the right to 
report the facts of the plaintiff's criminal act. 

However, identification of the actor in reports 
of long past crime usually serves little independent 
public purpose. . . . Unless the individual has re-
attracted the public eye to himself in some indepen
dent fashion, the only public "interest" that would 
usually be served is that of curiosity. 

. . . There need be no "reattraction" of the 
public eye [in some cases] because public interest 

l^Smith V. National Broadcasting Co., 292 P. 2d 600 (1956) 
and Miller v. National Broadcasting Co., 157 F. Supp. 240 
(1957) . 

•'•'̂483 F. 2d 34 (1971) . 
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never waivered. An individual whose name is fixed 
in the public's memory, such as that of a political 
assassin, never becomes an anonymous member of the 
community again. 

But in each case it is for [the trial] court to 
determine whether the individual's infamy is such 
that he has never left the public arena; we cannot 
do so as a matter of law. 

And the justices concluded: 

. . . the interests here are not merely those of 
publication and privacy. . . . A jury might well 
find that a continuing threat that the rehabilitated 
offender's old identity will be resurrected by the 
media is counter-productive to the goals of [the] 
correctional process. 

. . . the rights guaranteed by the First Amend
ment do not require total abrogation of the right 
to privacy. The goals sought by each may be 
achieved with a minimum of intrusion upon the 
other.l^ 

It is reasonable, said the court, to require the plaintiff 

in such cases to prove the publisher invaded his privacy 

"with reckless disregard for the facts that reasonable 

17 men would find the invasion highly offensive." 

Reader's Digest appealed the decision to federal dis

trict court and was granted a summary judgment. Judge 

Lawrence T. Lydick found that the article was newsworthy 

and was published without malice or recklessness. He said 

there were no private facts disclosed about Briscoe. The 

author of the article received the information concerning 

•"•̂ Ibid., at 40. "̂ Îbid. , at 43-44. 

•"•̂ Ibid. , at 44. 
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the plaintiff in a report issued by the Federal Bureau of 

18 Investigation. 

The Involuntary Public Figure 
and Newsworthiness 

Thomas Jones and his wife, Lillian, were walking on 

a Louisville, Kentucky, street in 1928 when they were 

attacked by two men. Jones was stabbed to death. A pic

ture of the couple was published, and Mrs. Jones was quoted 

regarding the crime in a story the next day in the Louis

ville Herald Post. Mrs. Jones sued, arguing that she had 

been misquoted, the picture was used without her consent 

and as a private citizen she had a right to an unpublicized 

life. Her claim to two thousand dollars in damages was 

turned down. Judge Williams Rogers Clay wrote: 

There are times . . . when one, whether willing 
or not, becomes an actor in an occurrence of public 
or general interest. When this takes place he 
emerges from his seclusion, and it is not an inva
sion of his right to privacy to publish his photo
graph with an account of such occurrence.!^ 

The important defense of newsworthiness came of age with 

Judge Clay's involuntary public figure rule. 

A little more than a decade later, the wife of Jack 

Metter jumped to her death from a building in downtown 

Briscoe v. Reader's Digest Association, unreported, 
LTL 71-2458, U.S. District Court, Central District of 
California, July 18, 1972. 

^^Jones V. Herald Post Co., 230 Ky. 227 (1929),at 229 
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Los Angeles. A newspaper, the Examiner, published a pic

ture and story of the suicide leap. Metter had asked it 

not to. An appeals court upheld a directed verdict in 

favor of the defendant, pointing out that Mrs. Metter's 

death was a public event and that any right to privacy 

died with her. 

Newsworthiness, of course, is a matter of opinion, and 

a balancing element is good taste. It apparently was the 

21 deciding factor in Bazemore v. Savannah Hospital. A 

private photographer and the Savannah Press also were sued. 

The son of the George Bazemores was born in 1928 with his 

heart outside his body. After an operation failed to save 

his life, the photographer was called into take a picture 

of the infant. The photograph found its way to the news 

columns of the Press. 

The court's findings are not explained except to say 

that the parents' right to privacy was invaded and it was 

impossible to distinguish their rights from those of the 

baby despite its death. The sympathy of the court and of 

jurors is not to be taken lightly. 

Mrs. Dorothy Barber was another medical curiosity 

because of her appetite. The local news media ran several 

nn 
Metter v. Los Angeles Examiner, 3 5 Cal. App. 2d 

304 (1939) 

21 171 Ga. 257 (1930). 
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stories about her and the wire services picked them up. An 

International News Service photographer took her picture 

against her wishes. Time Magazine used the small photo

graph along with a one hundred fifty-word rewrite of the 

United Press story and published it under the heading 

"Starving Glutton" in a 1939 issue.^^ 

The Missouri Supreme Court affirmed a trial court 

verdict of three thousand dollars in damages and said, "It 

was not necessary to state plaintiff's name in order to 

give medical information to the public as to the symptoms, 

23 nature, causes or results of her ailment." The decision 

is something of a curiosity itself, because before and 

since the case, other court opinions point to at least a 

temporary loss of privacy when public interest is involved. 

A third case stands out as relating to the problem of 

good taste and newsworthiness. It appears, as in Barber, 

that situations taken as light-hearted by publishers really 

can be something else, and a lack of second-guessing one's 

own editorial judgment leads to lawsuits. 

The Daily Times Democrat considered the picture of a 

woman with her dress blown up over her head as mildly 

humorous and certainly good promotion for the Cullman 

^ "Starving Glutton," Time, March 13, 1939, p. 25 
See Appendix C. 

23 Barber v. Time, 348 Mo. 1199 (1942). 
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County, Alabama, fair. Mrs. Flora Bell Graham, her body 

having been exposed, except for her underwear, from the 

waist down, was not amused by the carnival fun house trick, 

and the picture on the newspaper's front page a few days 

later did not help her disposition. The defendant argued 

that her privacy had not been invaded. The incident was 

public, seen by dozens of persons attending the fair; she 

was not identified by most readers because her back was to 

the camera, although her sons were recognizable in the 

photograph and it was a news picture. Justice Robert B. 

Harwood for the Alabama Supreme Court: 

We can see nothing of legitimate news value in the 
photograph. Certainly it discloses nothing to which 
the public is entitled to be informed. . . . One 
who is part of a public scene may be lawfully photo
graphed as an incidental part of that scene in his 
ordinary status. Where the status he expects to 
occupy is changed without his volition to a status 
embarrassing to an ordinary person of reasonable 
sensitivity, then he should not be deemed to have 
forfeited his right to be protected from indecent 
and vulgar intrusion of his right of privacy merely 
because misfortune overtakes him in a public place. 

A suit brought by Sarat Lahiri in New York did much 

to clarify that state's privacy statute and offered impor

tant guidelines for all publishers. On September 16, 1934, 

the New York Sunday Mirror ran a feature on the Hindu rope 

trick. One of several pictures illustrating the article 

Daily Times Democrat v. Graham, 162 So. 2d 474 
(1962), at 476-478. 
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was that of musician Sarat Lahiri playing his instrument. 

He sued for the unauthorized trade purpose use of his 

photograph. 

Justice Bernard Shientag of the trial court, in writ

ing the decision which denied relief to the plaintiff, 

established several categories of material appearing in a 

newspaper. He said recovery was possible if a photograph 

was used for advertising purposes; recovery was possible 

if a picture accompanied an article of fiction; if a photo

graph was related to current news (immediate public inter

est) recovery was not possible; and for those items of 

neither news nor fiction—factual feature stories and rele

vant photographs—"as a general rule, such cases are not 

2 6 
within the purview of the statute." 

A 1946 case saw a newsworthy item portrayed in a comic 

book. The real-life hero did an uncomic book d e e d — h e sued 

27 

Boy Comic Publishers for invading his privacy. Seventeen-

year-old Donald P. Molony, a U.S. Coast Guard pharmacist's 

mate, was on the scene July 28, 1945, when an Army B-25 

bomber crashed into the Empire State Building in New York 

City. Molony helped evacuate some of the building 

^^Sarat Lahiri v. Daily Mirror, 295 N.Y.S. 382 (1937) 

^^Ibid., at 388-389. 

^'^Molony v. Boy Comics, 65 NY.S. 2d 173 (1946); 272 
App. Div. 166 (1950). 
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occupants and administered first aid. His actions did not 

go unnoticed in the press. 

Six months after the accident. Boy Comics presented 

its own tribute, "Real Hero: The True Story of the Empire 

State Building." The text was based on coverage by the 

New York Journal-American. An artist's cartoons were the 

28 

illustrations. 

The trial court agreed with Molony that he had been 

made to appear more like Superman than human by the written 

account and the cartoons which added to the effect. But 

the appellate court overturned that reasoning. Nothing 

reflected badly on the plaintiff, there were only minor 

inaccuracies in the story and though a comic book's content 

usually is expected to be fiction—thus raising the trade 

purposes question--"It is the article itself rather than 
29 

its location that is the determining factor." 

Questions of public interest and waiver of the right 

to privacy were addressed in a 1974 Idaho case. At issue 

was a segment of television news film that lasted about 

nine-tenths of a second. A state district court found that 

Oren Taylor was entitled to fifteen thousand dollars in 

28 
Don R. Pember, Privacy and the Press (Seattle: 

University of Washington Press, 1972), pp. 134-135. 

^^272 App. Div. 166 (1950), at 171. 
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damages. Film showing his arrest also offered a split-

second view of his genitals and buttocks. 

The State Supreme Court said, however, that "news 

media are immune from liability for reporting the details 

of an arrest without regard to the fact that this may 

result in the disclosure of embarrassing private details 

about the arrestee unless it can be shown that disclosure 

was made with 'malice.'" The photographer for KTVB in 

Boise said he did not realize Taylor was nude until the 

man was brought more clearly into view, and then he stopped 

filming immediately. Station officials stipulated the film 

was in bad taste, and the man responsible for leaving the 

segment in had been fired shortly after it was aired. The 

majority decision was based on coverage of a newsworthy 

incident, but the finding was tempered: 

KTVB argues that the privilege of the media in 
reporting news items should be absolute. However, 
such a rule is neither constitutionally mandated 
nor reasonably necessary to preserve First Amend
ment rights. Merely because one has been involved 
in an arrest, the news media should not be given 
the right to exploit the details of such an arrest 
for the purpose of holding the arrestee up to pub
lic ridicule and humiliation. . . . Use of mate
rial of a highly offensive nature for the purpose 
of embarrassment of an arrestee, or with reckless 
disregard for the embarrassing aspects of it is 
not necessary to keep the public informed.-^^ 

30 

Ibid., at 988. 

Taylor v., K.T.V.B., Inc., 525 P. 2d 984 (1974). 

31 
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Chief Justice Allan G. Shepard dissented. He dis

agreed with the majority's reasoning and failed to see any 

invasion of privacy at all. Shepard recounted that Taylor 

had returned from work about 4:30 P.M. the day of his 

arrest and was lying nude in the company of another man and 

the woman he was living with. She had been referred to as 

his "housekeeper" and his "intended." Whatever her status, 

the plaintiff—still naked—went to the door of his home 

and threatened the woman's sister and several persons with 

her, including a twelve-year-old girl. When a policeman 

arrived, he also was threatened by the shotgun-toting, 

threadbare Taylor. Shepard concluded: 

. . . where the plaintiff has voluntarily displayed 
himself in the nude while in the course of committing 
criminal offenses and while he was being placed under 
arrest, I would hold that he has waived any privilege 
he might have had to the privacy of his privates. In 
my judgment, any arrest is or can be argued to be 
embarrassing and humiliating. Even the most veteran 
felon is undoubtedly embarrassed, if nothing else, 
at being apprehended.^2 

In 1975, the U.S. Supreme Court ruled that a Georgia 

law f ojTbidding p.ubl.ic.ation̂  of the names of rape victims 

was unconstitutional. Three other states—South Carolina, 

Florida and Wisconsin—had similar laws. 

The decision grew out of a privacy suit filed by Martin 

Cohn. His seventeen-year-old daughter was raped by six 

•̂ Îbid. , at 989. 
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youths in August of 1971. She died as a result. The 

following April, five of the defendants pleaded guilty and 

a trial date for the sixth was set. A broadcast reporter 

used the victim's name from court records in telling of 

the day's proceedings. 

Cohn's suit was based on the law making it a mis

demeanor to disclose a rape victim's identity. A trial 

court agreed, but the Georgia Supreme Court said the crimi

nal statute could not be extended to effect a civil remedy. 

It declared that Cohn had reason enough, under common law, 

to allege invasion of privacy. It referred to Bazemore 

because of the parental relationship. 

The high court said later on a motion for rehearing 

that the state law was a "legitimate limitation on the 

right of freedom of expression contained in the First 

Amendment" and that it could discern "no public interest 

or general concern about the identity of the victim of 

such a crime as will make the right to disclose the iden

tity of the victim rise to the level of First Amendment 

,.33 
protection. 

The U.S. Supreme Court noted, however, that the names 

of those involved in the crime, including the victim, were 

obtained from indictments presented in court. 

•̂  Cox Broadcasting Corp. v. Cohn, 200 S.E. 2d 127 
(1973), at 133-134. 
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By placing the information in the public domain 
on official court records, the State must be pre
sumed to have concluded that the public interest was 
thereby being served. . . . Once true information 
is disclosed in public court documents open to pub
lic inspection, the pres_s cannot loe sahctioned for 
^ubllTshXhg^Tt:; IhTthis instance, as in others, 
reliance must rest upon the judgment of those who 
decide what to publish or broadcast.34 

The Warren and Brandeis article again had been revisited. 

They said the privileged information of court records was 

not to be off-limits. As a matter of journalistic ethics, 

mention of rape victims' names still is avoided. 

Summary 

It is clear that in bringing to light facts which have 

long been forgotten, or wish to be forgotten, "public in

terest" is a prime concern. Although it is a gray area, 

if a story has been fictionalized, the names of those in

volved should be changed (Melvin, Mau, Bernstein, Miller 

and Smith). A person once proclaimed by his actions or 

those of others to be a public figure and objects to re

newed publicity simply because he wants to be left alone 

has no cause for action (Sidis). Briscoe points out the 

difficulty of setting any firm guidelines. The California 

Supreme Court, in what appeared to be a careful attempt to 

balance fundamental freedoms and rights, issued a decision 

34 
Cox Broadcasting Corp. v. Cohn, 95 S. Ct. 1029 (1975), at 1046-1047. 
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making it necessary to weigh the use of names against the 

importance of the event being reported if the persons in

volved have done nothing to reattract attention to them

selves. A U.S. district court, on the other hand, quickly 

disposed of the matter, ruling that Briscoe's past trans

gressions were a part of the public record and were not 

private. 

Although a sympathetic jury or judge can decide other

wise, depending on the circumstances of the case, most 

material of genuine public interest and newsworthiness is 

protected even though the participants were unwilling 

(Jones, Lahiri, Molony). Rights to privacy can be waived 

by the person's public behavior (Metter, Taylor). Stories 

and photographs of questionable taste and news value can 

be cause for action (Bazemore, Barber, Daily Times 

Democrat). 



CHAPTER V 

PRIVACY'S OTHER ASPECTS 

Privacy and False Light 

Officials of Hal Roach Studios apologized, but it did 

no good—not as a defense against charges they had invaded 

the privacy of Marion Kerby, a Los Angeles actress and 

singer. In handwriting, on pink stationery, this message 

had gone to a thousand men in the area: 

"Dearest: 

"Don't breathe it to a soul, but I'm back in Los 
Angeles and more curious than ever to see you. 
Remember how I cut up about a year ago? Well, I'm 
raring to go again, and believe me I'm in the mood 
for fun. 

"Let's renew our acquaintanceship and I promise 
you an evening you won't forget. Meet me in front 
of Warners Downtown Theatre at 7th and Hill on 
Thursday. Just look for a girl with a gleam in her 
eye, a smile on her lips and mischief on her mind! 

"Fondly, 
"Your Ectoplasmic Playmate, 
"Marion Kerby"2 

There was, of course, good reason for mention of 

Warners Downtown Theatre. That is where the movie Topper 

was playing. One of the characters was a "Marion Kerby." 

Kerby v. Hal Roach Studios, 127 P. 2d 577 (1942) 

^Ibid., at 579. 

45 
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The studio said it had no idea there was a real Marion 

Kerby around, even though she was listed in the telephone 

book. Miss Kerby said that she had suffered embarrassment 

and scorn through numerous unwelcome calls and visits after 

the letters were mailed. The court declared the producers 

should have taken the trouble to investigate. 

Pictures, alone, can create a false impression when com

bined with the text. In 1948 the Saturday Evening Post pub

lished a story written by a Washington, D.C., cab driver. 

It was called "Never Give A Passenger A Break," and it 

satirically detailed the drivers' disdain for their customers 

and how easy it was to cheat them using the city's compli

cated zone fare system: 

Only the natives who make a life study of the zone 
system know exactly how much is legal. It's easy to 
tell whether you've got one of those or some poor 
trusting visitor. For instance, when they point to 
the Capi-ol and ask if it's the White House, that 
automatically doubles the fare. Any guy unpatriotic 
enough not to know his Capitol should be penalized.4 

Comments such as those by author James J. Brennan were 

coupled with several photographs. Among them was one of 

Brennan talking to a woman cabby, Muriel Peay. She was not 

identified by name and the caption read, "The lady cabby, 

by local standards, is unusually formal—customers could 

3 
James J. Brennan, "Never Give A Passenger A Break," 

Saturday Evening Post, February 28, 1948, p. 34. 

^Ibid. 
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guess from her cap that she drives a hack. But Brennan's 

outfit is quite characteristic of the do-as-I-please spirit 

5 

he describes." The court upheld her claim of privacy inva

sion and libel. This test of true-false light in connection 

with photographs would be used many times in the future. 

In 1934 gangster John Dillinger was a brief guest of 

law enforcement authorities in Lake County, Indiana. One of 

the pictures taken at the time showed Dillinger standing 

next to county prosecutor Robert Estill, his hand on the 

lawyer's shoulder. Fifteen years later, the Chicago Herald 

American relived the story of Dillinger. The picture with 

Estill was used. The caption referred to the prosecutor 

"who foolishly struck a friendly pose with the noted outlaw." 

The text read: 

Estill felt so expansive when they brought Dillinger 
to Crown Point for a too brief sojourn in the county 
jail that he posed for pictures with an arm around John 
in apparently brazen show of friendship and admiration. 

It was literally a fatal mistake. Following 
Dillinger's epic crashout with a woodcarved gun, Estill 
lived long enough to be laughed out of office. Then, 
a broken man, he died.' 

The Herald American soon learned that Estill was alive 

and suing. The court did not accept Estill's argument 

5 
Ibid., p. 35. 

Don R. Pember, Privacy and the Press (Seattle: Univer
sity of Washington Press, 1972), p. 166. 

7 
Michael F. Mayer, Rights of Privacy (New York: Law-

Arts Publishers, Inc., 1972), p. 124. 
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of privacy invasion because of the plaintiff's former cir

cumstances—he had been a public official and as much a 

public figure as Dillinger. 

Regardless of the circumstances under which the 
picture was taken, and whether or not the pose was 
wholly inadvertent, as plaintiff alleges in his com
plaint, he was at that time a public official, and 
as such, whether inadvertently or not, he became 
one of the figures in a story of considerable public 
interest at that time. That being the case, we think 
it cannot be said that the republication of that story 
constitutes any invasion of his private rights.8 

John and Sheila Gill were seated at the counter of their 

ice cream stand in Los Angeles' Farmer's Market. He held her 

close as photographer Henri Cartier-Bresson took their pic

ture. Two privacy suits developed. The statute of limita

tions had run out in the case against Hearst Publishing 

Company which had used the photograph in a Harper's Bazaar 

article describing love as a wonderful thing. The suit was 

based, therefore, on Hearst's sale of the picture to the 
9 

Ladies' Home Journal for an article entitled "LoVe." 

In the Home Journal story, the Gills' picture was cap

tioned: "Publicized as glamorous, desirable, 'love at first 

sight' is a bad risk." The text said at one point: "Those 

who are afflicted with the wrong kind of love, the one that 

leads to divorce, cannot usually tell that it is the wrong 

Estill V. Hearst Publishing Co., 186 F. 2d 1017 (1951), 
at 1022. 

9 
Ronald Dahl, "Love," Ladies' Home Journal, May 1949, 

p. 44. 



49 

kind until too late." Love at first sight later was de

scribed as love "that is wholly sex attraction." The 

California Supreme Court rejected Curtis Publishing Com

pany's argument of First Amendment freedom of the press: 

The right of privacy does undoubtedly infringe upon 
absolute freedom of speech and of the press, and it 
also clashes with the interest of the public in having 
a free dissemination of news and information. These 
paramount public interests must be taken into account 
in placing the necessary limitations upon the right of 
privacy. But if this right of the individual is not 
without qualifications, neither is freedom of speech 
and of the press unlimited.H 

The Gills at first prevailed in the suit against Hearst, 

the majority declaring that: "Members of the opposite sex 

engaging in amorous demonstrations should be protected . . . 

12 even though the display is in a public place." On appeal 

by Hearst a year later, the court reversed itself. The 

majority said, as before, that there was no particular news 

value in the picture, but added that freedom of expression 

applies with equal force to news reports or entertainment 

features. And there was the matter of waiving the right to 

privacy. 

In short, the photograph did not disclose anything 
which until then had been private, but rather only 

^°Ibid., pp. 44, 97. 

•"••̂Gill V. Curtis Publishing Co., 239 P. 2d 630 (1952), 
at 632. 

-̂ Ĝill V. Hearst Publishing Co., 239 P. 2d 636 (1952), 
at 638. 

TEJIAS TECH LIBRARY 
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extended knowledge of the particular incident to a 
somewhat larger public than had actually witnessed 
it at the time.-"--̂  

So Hearst escaped liability in the way Curtis had hoped 

to. The difference, besides the statute of limitations ex

piring in the Hearst case, was that Curtis had linked the 

photograph with an uncomplimentary article. 

The false statement of public attitudes also can mean 

legal difficulties for publishers. An article distributed 

by Ideal Publishing Company purported to represent the view 

of Rabbi Julius Goldberg, along with that of a minister and 

priest, that "a new era of sexual freedom" was essential to 

modern religious faith. The rabbi said he had nothing to 

do with the article and that the advice regarding sexual 

matters was "outrageous." The motion to dismiss was 

^ • ̂  14 denied. 

Sports writer Milton Shapiro had authored The Sal 

Maglio Story, The Hank Aaron Story, and The Dizzy Dean 

Story. In 1958 Julian Messner published another Shapiro 

effort. The Warren Spahn Story. If the title was not par-

ticularly distinctive, the contents more than made up for 

it. The baseball player sued under the New York statute. 

""•"̂Gill V. Hearst Publishing Co., 253 P. 2d 441, (1953), 
at 445. 

14 
Rabbi Julius Goldberg v. Ideal Publishing Co., 210 

N.Y.S. 2d 928 (1960). 
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asking for an injunction against distribution of the book, 

damages and Messner's profits?"^ Spahn, it should be noted, 

already had agreed to work with another writer in preparing 

an "authorized" biography. But apparently of more concern 

was the defendant's alleged attempt to take commercial 

advantage of Spahn's name using a sensationalized version 

of his life. 

The book said Spahn had received the Bronze Star during 

World War II—he had not; it said Spahn's father taught him 

how to pitch and that he trained daily with his father dur

ing baseball season—not true; Spahn's relationship with his 

wife was romanticized with false conversation; and incidents 

and conversations with other baseball figures were invented. 

Testimony during the trial by Shapiro did the defen

dants no good. The author admitted he had never interviewed 

Spahn or any member of his family. He had not talked with 

any friends or fellow baseball players. His only sources 

appeared to be previously published newspaper and magazine 

articles. Shapiro admitted that dialogue was created using 

the secondary sources. The publisher claimed Spahn was a 

public figure and did not have a right of privacy. The 

appellate division of the trial court agreed that 

Spahn V. Julian Messner, 43 Misc. 2d 219 (1964); 23 
App. Div. 2d 216 (1965); 18 N.Y. 2d 324 (1966); 387 U.S. 
239 (1967); 21 N.Y. 2d 124 (1967). 



52 

unauthorized biographies of a public figure were to be 

expected, even those with small inaccuracies, "but surely, 

he should not be exposed, without his control to biogra

phies not limited substantially to the truth. The fact that 

the fictionalization is laudatory is immaterial. """"̂  

Messner finally appealed to the U.S. Supreme Court 

where the case was remanded to the New York Court of Appeals 

for consideration in light of the recent decision in Time, 

Inc. V. Hill. The conculsion was the same: the court could 

not overlook the gross errors and fictionalization.''"^ The 

case was later settled out of court. 

In 1924 the world's attention was focused for a while 

on two young men, Richard Loeb and Nathan Leopold, who 

admitted the kidnapping and murder of a boy. Meyer Levin, 

a reporter for a Chicago newspaper, covered the case. 

Twenty years later he wrote a novel based on the actual 

events and exploring the motivation for the crime. As 

Shapiro had done with Spahn, dialogue and incidents were 

invented. Among the fictionalized events was that Leopold 

and Loeb ran down a drunken vagrant in their automobile and 

that Leopold, or his counterpart in the book, had attempted 

rape. No factual basis was established for the incidents. 

•"•̂ 23 App. Div. 2d 216 (1965), at 221. 

•'•̂ 21 N.Y. 2d 124 (1967) . 
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Although the names had been changed, it was clear the char

acters in Compulsion were Loeb and Leopold; in fact, the 

covers of the hardback and paperback books mentioned the 

case and promotion for the play and film referred to the 

1920's incident. Leopold, released on parole from the 

Illinois State Penitentiary, objected to the appropriation 

of his likeness and personality without his consent and 

found Levin's work "offensive to the mind." There was no 

18 claim of libel. Levin and his codefendants countered 

that Leopold was still of public interest and that Compul

sion, in all its forms, was serious, fair comment on the 

matter, and that Leopold had waived his privacy rights by 

his own actions, including publication of his own biography. 

Life Plus 99 Years. 

Judge Abraham Brussell, in granting a summary judgment 

for the defendants, attacked the decision in Spahn to justify 

his own conclusions. He felt that applying the privacy doc

trine to "entertainment" media, including the fictionalized 

biography, was an unfair burden while pure documentary treat

ments were without liability in reporting such incidents. 

Brussell also said Leopold had voluntarily exposed himself 

to the public. He found no intentional or reckless falsity 

in relating to the basic incident. The apparent dividing 

•"•̂ Leopold V. Levin, Circuit Court Cook County, Illinois, 
(1968) unreported; aff'd 259 N.E. 250 (1970). 
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line separating Leopold from Spahn, although Brussell would 

not admit to it, would be that Compulsion was an admitted 

fictionalization; Shapiro's effort was not. 

In 1974 the U.S. Supreme Court considered the claim of 

Mrs. Margaret Cantrell whose husband was killed when a 

bridge collapsed at Point Pleasant, West Virginia. """̂  A 

reporter for the Cleveland Plain Dealer covered the disaster 

and focused on the Cantrell family. Five months later re

porter Joseph Eszterhas again was on the scene to write a 

followup story. The article which appeared in the news

paper's Sunday Magazine stressed the family's poverty. 

The newspaper conceded there were some inaccuracies. 

Eszterhas had talked with the four Cantrell children for 

an hour-and-a-half. The mother was not home, yet he was 

able to write: 

Margaret Cantrell will talk neither about what hap
pened nor about how they are doing. She wears the 
same mask of non-expression she wore at the funeral. 
She is a proud woman. She says that after it happened, 
the people in town offered to help them out with money 
and she refused to take it.2(J 

A majority of the court held that sufficient evidence 

supported the jury's finding that the newspaper "had pub

lished knowing and reckless falsehoods about the family." 

""•̂ Cantrell v. Forest City Publishing Co., 95 S. Ct. 
465 (1974). 

20 Ibid., at 468. 
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The decision favorable to the Cantrells centered on the word 

malice, as it was understood from Times v. Sullivan and its 

common law usage. Actual malice, as defined in Times, was 

"with knowledge that it [a defamatory statement] was false 

or with reckless disregard of whether it was false or not." 

In considering Cantrell, the court said: 

In a false light case, common law malice—frequently 
expressed in terms of either personal ill will toward 
the plaintiff or reckless or wanton disregard of the 
plaintiff's rights—would focus on the defendant's 
attitude toward the plaintiff's privacy, not toward 
the truth or falsity of the material published.21 

In his dissent, Justice William O. Douglas said, "To make 

the First Amendment freedom to report the news turn on sub

tle differences between common law malice and actual malice 

22 
is to stand the Amendment on its head." 

The Right to Publicity 

From the right to privacy grew the right to publicity. 

It was a natural enough evolution. The four states which 

passed privacy laws—New York, Virginia, Utah and Oklahoma— 

specifically addressed the problem of unauthorized use of 

names and photographs for advertisements. This area of 

privacy is perhaps the best defined, because where privacy 

statutes are lacking, the matter often can be covered by 

contract, copyright and similar legislation. 

•̂"•Ibid., at 470. ^^Ibid. , at 471. 
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In December of 1948 animal trainer and showman Arsene 

Gautier performed during half time at the New York Giants-

Washington Redskins game. The game, along with Gautier's 

performance with his dogs and monkeys, was carried by a New 

York television station. Also during half time were commer

cials for Chesterfield cigarettes. Gautier sued, claiming 

use of name and picture for advertising and trade purposes. 

An appeals court turned down the performer's argument. The 

court held that television's entertainment must be held 

apart from commercial sponsorship, much as column rules in 

newspapers separate the stories from the advertisements. 

No advertising purposes were involved, the court said, be

cause there was no exploitation of a name or picture in the 

commercial itself or any direct connection drawn between 

23 
Gautier and the product. 

As a concurring opinion pointed out, privacy, as usu

ally thought of, was not the real issue in this case: 

Gautier, a professional entertainer, gave his show 
before a vast audience in an athletic stadium. His 
grievance here is not the invasion of his "privacy"--
privacy is the one thing he did not want, or need, in 
his occupation. His real complaint, and perhaps a 
justified one . . . is that he was not paid for the 
telecasting of his show. . . . Enacted to fill a gap 
in existing law, they [privacy statutes] should not 
be held to apply to a violation of a contract right. 

24 

^^Gautier v. Pro-Football, Inc., 278 App. Div. 431 
(1951) . 

^"^Ibid., at 361. 
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A couple of years later the courts considered a dis

pute between two chewing gum companies about the rights to 

use baseball players' names and pictures for trading cards. 

Neither company. Bowman and Topps, wanted to alienate the 

players, so they were not made parties to the suit. The 

federal district court agreed with Topps that the plaintiff 

had no case. If anyone was going to object, it had to be 

25 

the players. But the appeals court found otherwise. 

First, it declared that Topps had induced a breach of con

tract because the players had already made commitments to 

Bowman. It also said Bowman had acquired a property right 

from the players based upon value in using their names for 

publicity, and as owner or holder of the property, the 
2 6 

plaintiff could sue to halt misuse by an interloper. 

A Los Angeles attorney's name was listed among the 

satisfied users of a copying machine in the 1950's. The 

sales brochure was sent out to other lawyers. The offended 

attorney sued, and won, because the company involved had 

appropriated his personality without consent for financial 

gain and profit. Compounding the defendant's action was 

that the attorney was not a satisfied user. He had, in 

25 
Bowman Gum v. Topps Chewing Gum Co., 103 F. Supp 

944 (1952). 
2 6 
HaelenLabsv. Topps Chewing Gum Co., 202 F. 2d 

866 (1953). 
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fact, returned the machine and received a full refund 

27 
because of its bad performance. 

Actress Arlene Dahl was shocked to see advertising 

posters for the movie Wicked as They Come. Emphasis on 

her bosom made the posters obscene, she said, and the star 

claimed her consent regarding advertising had applied only 

to actual photographs from the film. The court disagreed 

and allowed the producer what it considered reasonable lee-

28 
way in promoting the movie. 

A New York court found that Marboro Books had been un

reasonable in exercising rights to a picture made for them. 

Model Mary Jane Russell had posed with a male model in 

adjoining beds, each reading a Marboro book. A bed-sheet 

manufacturer. Springs Mills, bought the negative for two 

hundred dollars and retouched it, making the woman a bed 

partner to an old lecher. The new version was not only used 

for advertisements, but the company conducted a contest ask

ing readers to caption the picture. 

The trial court considered the model release that had 

been signed, and Justice Matthew Levy said: 

If the picture were altered sufficiently in situ
ation, emphasis, background or context, I should 
think that it would no longer be the same portrait. 

^^Fairfield v. American Photocopy, 291 P. 2d 194 (1955). 

^^Dahl V. Columbia Pictures, 166 N.Y.S. 2d 708 (1957). 
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but a different one. And as to the changed picture, I 
would hold that the original written consent would not 
apply and that liability would arrive where the content 
of the picture has been so changed that it is substan
tially unlike the original.29 

The Mosler Safe Company reprinted a New York Times pho

tograph and account of a fire in proposing that businessmen 

use its product to protect business records. Joseph Flores, 

an upstate New York motel operator, was visiting the tenant 

of the building when it caught fire. His name was mentioned 

in the Times story. When Flores sued, Mosler argued the 

advertisement contained a true news account, there was no 

endorsement by Flores suggested, and that the mention of his 

name was incidental. The court declared the reprint was not 

an item of current interest or of general interest, but was 

prepared solely to sell Mosler's products. Mosler also 

argued Flores' name certainly was not a drawing card for 

customers. The court said Mosler was speaking in terms of 

"trade purposes," but the statute also prohibits appropri

ation of names and pictures for "advertising purposes." 

Actress Shirley Booth sued Curtis Publishing Company 

after Holiday Magazine used her picture to advertise itself 

in the New Yorker and Advertising Age. The photograph, how

ever, already had been published by Holiday in connection 

^^Russell V. Marboro Books, 18 Misc. 2d 166 (1959) 

^^Flores v. Mosler Safe Co., 7 N.Y. 276 (1959). 
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with a story about Jamaica. Miss Booth had consented to use 

of the picture in that context. The court found nothing 

wrong with a magazine promoting itself by using material 

that had been properly published. As in Sidis, the adver

tisement was incidental to the original matter which was not, 

31 or could not be, objected to. 

Keith and Kent Henricksen ran afoul of the Major League 

Baseball Players Association when they marketed games called 

"Major League Baseball" and "Big League Manager Baseball" 

which made use of the names and playing statistics of 520 

athletes. The names and statistics were information widely 

distributed by the ball clubs, but the court said this was 

different: 

It seems clear . . . that a celebrity's property 
interest in his name and likeness is unique. . . . 
Defendants have violated plaintiff' s rights by the 
unauthorized appropriation of their names and sta
tistics for commercial use.32 

Heirs of Bela Lugosi successfully sued Universal Pic

tures when the company allegedly misappropriated property 

by licensing the merchandising rights to the character 

"Count Dracula." The court held that Lugosi's interest and 

appearance as the Count was of such character and substance 

that it did not end with his death, and under the terms of 

•̂ •""Booth V. Curtis Publishing Co., 15 App. Div. 2d 343 
(1962) . 

•^^Uhlaender v. Henricksen, 316 F. Supp. 1277 (1970). 
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publicity value of Grant's name was at stake, and the actor 

should have the opportunity to establish whether the maga

zine and the clothing maker had some covert agreement which 

converted the "article" into a paid advertisement.^^ 

A race car driver argued that a cigarette advertisement 

violated his publicity rights, even though he was not recog

nizable in the picture. R. J. Reynolds Tobacco Company 

retouched a still photograph of Lothar Motschenbacher's car. 

The car number was changed from eleven to seventy-one and a 

winglike device called a spoiler was decorated with the word 

"Winston." The Ninth Circuit Court of Appeals agreed with 

Motschenbacher that the oval medallion, the pin striping and 

the color of the car were distinctive enough to support the 

allegations of misappropriated personality, and thus, his 

endorsement. 

Summary 

The problem of false light and privacy draws on con

cepts stated earlier. Again, the public figure or once-

public figure has no cause for action (Estill, Leopold). 

Fictionalized treatment using the basic incident is pro

tected (Leopold), but it appears the protection fades if 

the writing is presented as completely factual (Spahn). 

^^Grant v. Esquire, Inc., 367 F. Supp. 876 (1973). 

"^^Motschenbacher v. R. J. Reynolds Tobacco Co., 498 
2d 821 (1974) . 
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There is no protection for fiction presented as fact (Gold

berg) . Photographs accompanying uncomplimentary stories may 

not be protected (Gill, Peay). Although a prime concern is 

with the knowing falsity or reckless falsity of a report, an 

action may also stem from wanton disregard of one's privacy 

(Kerby, Cantrell). 

The "right of privacy" contains not only protection of 

the right in a more conventional sense, but especially since 

the 1950's, it protects an almost obverse facet, that of 

publicity and its value. In Gautier it was found there was 

no direct connection or endorsement between a performer and 

the commercial which preceded his act. Haelen Labs estab

lished that third-party infringement could be prevented by 

the second-party holder of publicity rights. Appropriation 

of a likeness for advertising and trade purposes must be 

done with consent (Fairfield, Flores, Uhlaender). Publicity 

rights may be inherited (Lugosi, Price). An advertiser may 

be given some leeway in the use he makes of photographs and 

description for which he has consent (Dahl), but they cannot 

be changed to the extent they become something for which a 

waiver was not given (Russell). Advertising for the publisher 

based on previously published, properly acquired material is 

not subject to action (Booth), but previous editorial mate

rial which appears to be converted to advertising and trade 
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purposes for another may result in a suit (Grant). Identity 

of a personality need not be based on the person himself but 

also items closely identified with him (Motschenbacher). 



CHAPTER VI 

THE RIGHT TO PRIVACY IN TEXAS AND 

THE DISSENTING STATES 

The right to privacy in Texas was not recognized until 

1973 as a result of a wiretap case, not one involving the 

mass media. Courts earlier had denied the right in two 

suits brought against newspapers. 

Mrs. Lloyd Billings was talking with a neighbor on 

June 7, 1967 when she heard loud popping noises over the 

telephone line. Behind her home she saw a telephone work

man on a pole who admitted he had caused the trouble and 

apologized. Later that afternoon more noise on the line as 

she talked to her husband prompted Lloyd Billings to report 

the trouble to Southwestern Bell Telephone Company. The 

next day another repairman found a wiretap device attached 

to the Billings' line, and it was removed. Some ten days 

later, Mrs. Billings saw the first workman again at the 

pole; he quickly checked the terminal box and left. His 

truck license number was reported to the company. The man 

was identified as Norman Atkinson, and he was discharged. 

The trial court found, and the Texas Court of Civil 

Appeals affirmed, in Atkinson's favor because Billings 

claimed invasion of privacy "and no civil action can be 

maintained in the courts of the State of Texas for invasion 

65 
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of privacy." The Texas Supreme Court decided otherwise 

with Justice James Denton writing: "We follow the rule that 

an unwarranted invasion of the right of privacy constitutes 

a legal injury for which a remedy will be granted."^ 

In the early 1940's a federal court in Texas avoided 

the question of whether football player Davey O'Brien could 

properly file suit for invasion of privacy in a state which 

had never recognized the right. O'Brien, who played college 

football at Texas Christian University (TCU), found his pic

ture among those other 1938 Ail-American team members on a 

calendar sponsored by Pabst Blue Ribbon Beer. The calendar 

also carried the schedules of the major colleges and profes

sional teams and a picture of a bottle of Pabst and adver

tising copy. 

O'Brien said his name and picture were being used to 

promote the beer, a situation he found embarrassing as a 

member of a youth temperance group. The calendar publisher 

ignored Pabst's stipulation that releases be obtained from 

the players to be featured. Instead, the firm simply wrote 

TCU for a stock publicity shot of O'Brien for which it paid 

one dollar. The court declared that no statements on the 

calendar indicated endorsement, and no invasion of privacy 

"^Billings v. Atkinson, 471 S.W. 2d 908 (1971), at 912. 

^Billings v. Atkinson, 489 S.W. 2d 858 (1973), at 860. 
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had occurred since O'Brien was a public figure who had 

waived any rights to privacy by posing for the publicity 
3 

picture. Judge Edwin R. Holmes issued a dissenting 

opinion: 

The right of privacy is distinct from the right to 
use one's name or picture for purposes of commercial 
advertisement. The latter is a property right that 
belongs to everyone; it may have much or little, or 
only a nominal, value; but it is a personal right, 
which may not be violated with impunity. . . . 

Appellant's pleadings allege facts that entitle him to 
recover for either a violation of his property or 
right of privacy and because the court does not think 
he is entitled to recover for the latter does not re
lease us of the duty of deciding whether or not any 
right of property was violated.4 

Judge Holmes was ahead of his time in attempting to advance 

the right to publicity. 

The parents, widow and children of Ben Milner sued the 

Sherman Daily Democrat after its July 1, 1949, report of his 

death which identified the man as "one of a group of Grayson 

County men who were indicted last year in Collin County grain 

5 

theft cases." The defendant countered the invasion of pri

vacy claim by calling the story a normal obituary which men

tioned the indictment only as a further means of identifying 

the auto accident victim. William Cramer, a justice of the 

^O'Brien v. Pabst Sales Co., 124 F. 2d 167 (1942). 

^Ibid., at 170-171. 

^"Sherman Man Is Killed In Wreck At Gainesville," 
Sherman Daily Democrat, 1 July 1949, p. 1. See Appendix D. 
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Texas Court of Civil Appeals, said that the state's courts 

could only enforce common law rights as they existed in the 

1840's when Texas joined the Union: 

The right of privacy as such not being recognized 
under the common law, as it existed when we adopted 
it, and our Legislature not having given such rights 
by statute, no recovery can be had in Texas under 
the facts in this record.^ 

The lawsuit appeared to be misplaced to begin with. 

Development in other states already had established that 

the right did not apply to a deceased person, and plain

tiffs cannot assert a relational right (based on such cases 

as Schuyler and Metter, although Georgia's Bazemore and Cox 

Broadcasting are exceptions). The case more aptly would be 

considered one of libel, because in Texas libeling the 

memory of the dead is cause for action. In this situation, 

however, there was no libel; what the newspaper had said 

about Milner was true, and truth is a complete defense. 

Instead of simply dismissing another case for lack of 

cause, the U.S. Fifth Circuit Court of Appeals reasserted 

in 1954 that the right of privacy had not been recognized 

in Texas. The suit considered was filed by an English danc-

ing teacher in Houston. It was based on a Houston Chronicle 

story of her federal court suit against the city's bus 

^Milner v. Red River Valley Publishing Co., 249 S.W. 
2d 227 (1952) , at 229. 

^McCullagh v. Houston Chronicle, 211 F. 2d 4 (1954). 



69 

company. She had suffered a minor injury in 1951 when the 

bus she was riding lurched and threw her off balance. The 

story, accompanied by a cartoon, played the incident for 
g 

what humor there was. Eveline McCullagh sued for libel 

and for invasion of privacy. 

Judge Edwin R. Holmes wrote that nothing said in the 

article was defamatory or tended to injure her reputation, 

and although she may have been the subject of some ridicule, 

the Chronicle had not been guilty of libel. Holmes, who had 

appeared as a friend to the privacy right years earlier in 

O'Brien, then cited Milner as the reason for not being able 

to consider the privacy aspect. A better reason for reject

ing the privacy invasion argument might have been that, 

inane as it was, the story was based on public records— 

Miss McCullagh waived her privacy when she filed suit in 

federal court against Houston Transit Company. 

With Texas' acceptance of the right to privacy in 197 3, 

the list of dissenters has dwindled to three—Rhode Island, 

Wisconsin and Nebraska. Rhode Island's precedent dates 

back to 1909 and an advertisement in a providence news

paper. The plaintiff was pictured sitting in a car and 

^"Bus Skips, Dancer Flips, Suit Nips," Houston Chron
icle, 12 August 1951, p. 1. See Appendix E. 

^Henry v. Cherry and Webb, 30 R.I. 13 (1909). 
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wearing a coat that was available at the defendant's dry 

goods store. Rhode Island Chief Justice Edward C. Dubois 

said the picture was not defamatory, and he saw no connection 

between property rights and the still-new right of privacy. 

Wisconsin first refused acknowledgment of a right to 

privacy in 1936, and it was that decision which caused the 

state's legislature to attempt several times to correct the 

matter by passing a law. But the effort failed in 1951 and 

again in 1953, and the failure affected a 1956 privacy suit. 

Norma Yoeckel, on the evening of June 30, 1954, went to the 

women's restroom at Sad Sam's Tavern in Delafield, Wisconsin. 

What might ordinarily be considered a prudent decision was a 

mistake, but Miss Yoeckel had no reason to suspect what was 

about to happen. "Sad Sam" Samonig did have moments of joy 

—and a twisted sense of humor. The barkeeper burst into 

the restroom, camera in hand, and took her picture. When 

she re-entered the tavern, Samonig was showing customers 

photographs taken of other women caught in the same plight. 

The Wisconsin Supreme Court looked back to the 1936 decision, 

then noted the state lawmakers' recent failures to take 

action and declared, "We are compelled to hold again that 

right does not exist in this state." 

•"•̂ Judevine v. Benzeis-Montanye Fuel and Warehouse Co., 
222 Wis. 512 (1936). 

llYoeckel v. Samonig, 75 N.W. 2d 430 (1956). 

•"•̂ Ibid. , at 434. 
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Nebraska's high court, as Wisconsin's, put the burden 

on the legislature. Actor Jim Brunson was hired in early 

1950 by Ranks Army Store of Omaha to help re-enact an armored 

car robbery. Brunson had been assured the police would be 

notified of the advertising stunt. They were not, and the 

"robbers" were jailed. Brunson and the other counterfeit 

gangsters were released later, but the story received national 

attention. It was embarrassing enough for Brunson, but he 
13 

decided to sue.. when Ranks placed advertisements in the 

Omaha World Herald which said his excellent performance 

caused "the whole crew" to be thrown in jail. A second ad

vertisement was headlined "Ranks Gang Captured" and added: 

"The public can sigh in relief now because the Ranks gang, 

led by Omaha's leading desperado, Jim Brunson, was captured. 

„14 
• • • 

Brunson was told by the Nebraska Supreme Court that 

its research had not disclosed any adoption of the doctrine 

on a common law basis, and the state legislature had not 

enacted a privacy law. Justice Frederick Messmore said: 
We submit that if such a right is deemed necessary 

or desirable, such right should be provided for by 
action of our Legislature and not by judicial legis
lation on the part of our courts. This is especially 
true in view . . . that not even the truth of the 
allegations is a defense.1^ 

13 Brunson v. Ranks Army Store, 73 N.W. 2d 803 (1955). 

•"•̂ Ibid., at 805. "'•̂ Ibid. , at 525 
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It is hard to imagine such judicial timidity in the 

1970's, but as in the case of Texas, the other states may 

be more receptive to the concept now and all they lack is a 

test case. At the same time, if the outrageous circum

stances of Yoeckel did not move Wisconsin, one cannot help 

but wonder if two decades has made any difference. 



CHAPTER VII 

PARALLELS WITH LIBEL 

New York Times v. Sullivan 

Warren and Brandeis pointed out in 1890 they were 

proposing a new basis for legal action. It was distinct 

from libel, yet some of the defenses and remedies were to 

be much the same. In the simplest of terms, libel is con

cerned with material loss, and violation of the right to 

privacy is concerned with mental anguish. As has been 

detailed in previous chapters, privacy has developed into 

something more. Libel and the right to privacy intermingle; 

there is no bold dividing line in many cases. In the 1960's 

libel decisions picked up the aspects of public interest and 

newsworthiness that had been guidelines for privacy litiga

tion. Several cases narrowed the meaning of malice, a key 

element in arguing libel suits. 

The term used in New York Times v. Sullivan was 

"actual malice," and as applied to comments concerning pub

lic officials, it meant knowledge that a defamatory state

ment was false or reckless disregard whether the statement 

was false or not. Later the court further defined "reck

less disregard" as making "false statements with the high 

•"•376 U.S. 254 (1964) . 

73 



74 

degree of awareness of their probable falsity."^ The defi

nition offered broad immunity to the media because reckless 

disregard is so hard to prove. 

L. B. Sullivan was the Commissioner of Public Affairs 

for Montgomery, Alabama. His name was never mentioned in 

a New York Times advertisement of March 29, 1960, but he 

sued for libel, claiming the advertisement was an attack on 

his character. It was entitled "Heed Their Rising Voices," 

and detailed alleged violations of the civil rights of 

demonstrators, including students and Dr. Martin Luther 

King Jr., in Montgomery. Sullivan, as public affairs com

missioner, supervised the police department, and he inferred 

responsibility for the events mentioned. The advertisement 

contained many misstatements of fact regarding arrests and 

actions of both protesters and police. A sympathetic court 

in Montgomery County awarded the five hundred thousand dol

lars damages asked by Sullivan. The Supreme Court of 

Alabama affirmed. 

Until this case, the only defenses for statements which 

were libelous by themselves were absolute privilege—held by 

judges, lawyers and legislators—and proof of accuracy of 

each statement. The defense of "fair comment" depended upon 

the truth of the facts which were commented upon. The U.S. 

^Garrison v. Louisiana, 379 U.S. 64 (1964), at 74 
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Supreme Court ruled that a paid "editorial advertisement" 

enjoyed First Amendment freedoms, and Justice William 

Brennan considered the matter of truth: 

Allowance of the defense of truth, with the burden 
of proving it on the defendant, does not mean that 
only false speech will be deterred. . . . Under such 
a rule, would-be critics of official conduct may be 
deterred from voicing their criticism, even though 
it is believed to be true, because of doubt whether 
it can be proved in court or fear of the expense of 
having to do so. . . . This rule dampens the vigor 
and limits of public debate.3 

And regarding malice: 

The constitutional guarantees require, we think, a 
federal rule that prohibits a public official from 
recovering damages for a defamatory falsehood relat
ing to his official conduct unless he proves that 
the statement was made with "actual malice"—that is, 
with knowledge that it was false or with reckless 
disregard of whether it was false or not. . . .4 

Brennan also wrote: 

. . . debate on public issues should be uninhibited, 
robust, and wide-open, and . . . it may well include 
vehement, caustic and sometimes unpleasantly sharp 
attacks on government and public officials.^ 

The new Times rule was applied some eight months later 

in Garrison v. Louisiana. At a news conference and else

where, Jim Garrison, district attorney of Orleans Parish, 

accused eight judges of the parish's Criminal District 

Court of being lazy, inefficient and fond of long vacations. 

"̂ New York Times v. Sullivan, 376 U.S. 254 (1964), at 
279. 

"̂ Ibid., at 279-280. ^Ibid., at 270. 

^379 U.S. 64 (1964). 
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He raised the question of "racketeer influences." Garrison 

was then charged and found guilty of criminal libel, a deci

sion the Louisiana Supreme Court upheld. The U.S. Supreme 

Court disagreed. Again, Brennan wrote for the majority: 

. . . any criticism of the manner in which a public 
official performs his duties will tend to affect his 
private, as well as his public, reputation. The New 
York Times rule is not rendered inapplicable merely 
because an official's private reputation, as well as 
his public reputation, is harmed. The public offi
cial rule protects the paramount public interest in 
a free flow of information to the people concerning 
public officials, their servants. To this end, any
thing which might touch on an official's fitness for 
office is relevant.7 

The Court warned that a "lie, knowingly and deliberately 

published" was not protected by the rule. Two years later, 

the Court defined who was a public official: 

. . . the "public official" designation applies at the 
very least to those among the hierarchy of government 
employees who have, or appear to the public eye to 
have, substantial responsibility for or control over 
the conduct of government affairs.^ 

In 1967 the U.S. Supreme Court decided two cases in 

light of the Times rule—one of them contained what some 

may have thought was completely elusive, "Actual malice." 

The court studied the two lawsuits at the same time: 

. . . to consider the impact of the [New York Times] 
decision on libel actions instituted by persons who 
are not public officials, but who are "public figures" 

^Ibid., at 77 

8 Rosenblatt v. Baer, 383 U.S. 75 (1966), at 85. 
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and involved in issues in which the public has a 
justified and important interest.^ 

University of Georgia football coach Wally Butts, in a story 

appearing in the Saturday Evening Post, was accused of pro

viding his team's offensive and defensive plays to the coach 

of the University of Alabama, Paul Bryant, a week before the 

two teams were to meet each other. The magazine said the 

information about the "fix" came from an Atlanta insurance 

salesman, who—through an electronic switching error—had 

been connected to the conversation between the two coaches. 

The salesman said he made notes about what was heard. No 

one at the Post had seen the notes prior to publication of 

the article. It appeared the man did overhear Butts and 

Bryant talking, but exactly what was said was a matter of 

heated debate in court. The Post was unable to support its 

accusations with conclusive proof and lost the case because 

in handling a story which was not "hot news," the magazine's 

editors had failed to take even "elementary precautions" in 

determining its truth. 

The second suit did involve a breaking news story. 

Edwin Walker, a retired U.S. Army general, sued the Asso

ciated Press because of its report concerning a disturbance 

related to federal efforts to enforce the court ordered 

q 
Curtis Publishing Co. v. Butts and Associated Press 

v. Walker, 388 U.S. 130 (1967), at 134. 



78 

admission of James Meredith, a black, to the University of 

Mississippi. Walker said that he had been on the university 

campus, but contrary to the wire service dispatch, he had 

not led any charge against federal marshals. He began his 

suit in Texas, asking for two million dollars in damages. 

Walker was awarded a half-million dollars. The Texas Court 

of Civil Appeals affirmed. But the U.S. Supreme Court saw 

the university incident and its news handling differently 

from the Butts case: " . . . Considering the necessity for 

rapid dissemination, nothing in this series of events gives 

the slightest hint of a severe departure from accepted pub

lishing standards." Chief Justice Earl Warren concurred 

with the decision, but he said "public figures" and "public 

officials" was an unrealistic difference, and the term 

"public men" would be more appropriate in such cases. 

Whatever the nomenclature, the Supreme Court limited 

even further the conditions under which those in the public 

eye could collect damages. Phil A- St. Amant, in a politi

cal speech, accused a sheriff's deputy, Herman Thompson, of 

accepting a bribe from the president of a Teamsters Union 

local. The justices overturned Thompson's five thousand 

dollar damage award from the trial court. Although St. 

•'"̂ Ibid. , at 159. 

^^St. Amant v. Thompson, 390 U.S. 727 (1968). 
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Amant had spoken carelessly, the Supreme Court reasoned, he 

had not lied with knowledge that what he said was untrue. 

The Court added: 

. . . Neither lies nor false communications serve the 
ends of the First Amendment, and no one suggests their 
desirability or further proliferation. But to insure 
the ascertainment and publication of the truth about 
public affairs, it is essential that the First Amend
ment protect some erroneous publications as well as 
true ones.12 

The Court again addressed the problem of proof of reckless 

disregard: 

There must be sufficient evidence to permit the 
conclusion that the defendant in fact entertained 
serious doubts as to the truth of his publication. 
Publishers with such doubts show reckless disregard 
for the truth or falsity and demonstrate actual 
malice.13 

The cases following the New York Times decision were 

elaborations of that landmark. The next giant step was in 

14 1971, Rosenbloom v. Metromedia. George Rosenbloom was 

a distributor for nudist magazines in Philadelphia. Police 

raided his home and warehouse in 1963; Rosenbloom was 

arrested, and the magazines were confiscated. He sued 

Metromedia, Incorporated, owner of radio station WIP, be

cause in its newscasts it had referred to his magazines as 

"obscene." In later reports, it mentioned the "girlie book 

peddlers" and the "smut literature racket." Rosenbloom 

^^Ibid., at 732. ^^Ibid., at 731. 

•'"'̂403 U.S. 29 (1971) . 
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appealed his case after a U.S. District Court judge reduced 

the jury's award of seven hundred fifty thousand dollars to 

two hundred fifty thousand dollars in punitive damages. 

The Circuit Court of Appeals could find no actual malice 

under the Times rule and overturned in favor of Metromedia. 

Rosenbloom carried the fight to the U.S. Supreme Court, 

which reviewed its decisions of the past several years and 

said: 

If a matter is a subject of public or general in
terest it cannot suddenly become less so merely 
because a private individual is involved, or because 
in some sense the individual did not "voluntarily" 
choose to become involved. . . . We think the time 
has come forthrightly to announce that the determi
nant whether the First Amendment applies to state 
libel actions is whether the utterance involved ,c 
concerns an issue of public or general concern. 

In affirming, five-to-three, the appellate court decision, 

Brennan summed up the feelings of the justices: 

. . . a libel action, as here, by a private individual 
againsu a licensed radio station for a defamatory 
falsehood in a newscast relating to his involvement 
in an event of public or general concern may be sus
tained only upon clear and convincing proof that the 
defamatory falsehood was published with knowledge 
that it was false or with reckless disregard of 
whether it was false or not.l^ 

Brennan went on to say that the press has occasionally 

abused its constitutional freedom, but a free society depen

dent for its survival upon a vigorous press has tolerated 

some abuse. 

•"•̂ Ibid. , at 43. -"-̂ Ibid. 
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Almost everyone, it seemed, could be an unprotected 

target of libel: the public official, the public figure, 

the "little man" caught up in an event of public or general 

concern. The problem with the Rosenbloom decision was that 

it lacked any controlling rationale; there were five sep

arate concurring opinions. In 1974 Gertz v. Robert Welch-""̂  

reversed the public interest concept as applied to a pri

vate individual. 

In 1968 Chicago policeman Richard Nuccio shot and 

killed a youth. He was found guilty of second degree murder, 

The victim's family hired Elmer Gertz to recover civil dam

ages from the policeman. In March of 1969 the magazine of 

Robert Welch's John Birch Society, American Opinion, pub

lished the article, "Frame-Up: Richard Nuccio and the War 

on Police." It claimed that testimony against Nuccio was 

false and that his prosecution was part of a Communist cam

paign against police. Gertz had played no part in the 

criminal prosecution of Nuccio, and he had not discussed 

his own case against the man with the press. The American 

Opinion article, however, called him the architect of the 

frame-up. He was described as a "Leninist," a "Communist 

frenter" and a member of Communist organizations, one of 

which engineered the confrontation with Chicago police dur

ing the 1968 Democratic convention. A picture was 

•"•̂ 418 U.S. 323 (1974) . 
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captioned: "Elmer Gertz of Red Guild harassess Nuccio." No 

factual basis for the charges was found. The case was 

accepted as libelous per se. Welch filed for a summary 

judgment, claiming "a constitutional privilege against lia

bility for defamation." He argued that Gertz was a public 

figure and that the article "concerned an issue of public 

18 interest or concern." 

The Court disagreed, declaring Gertz a private 

individual: 

For the most part those who attain this [public 
figure] status have assumed roles of especial promi
nence in the affairs of society. Some occupy posi
tions of such persuasive power and influence that 
they are deemed public figures for all purposes. 
More commonly, those classed as public figures have 
thrust themselves to the forefront of particular 
public controversies in order to influence the reso
lution of issues involved.1^ 

So Gertz, in handling a suit for civil damages against a 

policeman, was found not to be involved with the resolution 

of issues in a public controversy. The Court said the 

states have a right to afford protection to private 

individuals: 

. . . The extension of the New York Times test pro
posed by the Rosenbloom plurality would abridge this 
legitimate state interest to a degree that we find 
unacceptable. . . . The "public or general interest" 
test for determining the applicability of the New 
York Times standard to private defamation actions 
inadequately serves both of the competing values 

^^Ibid., at 327. ^^Ibid., at 345. 
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at stake. . . . We hold that, so long as they do not 
impose liability without fault, the States may define 
for themselves the appropriate standard of liability 
for a publisher or broadcaster of defamatory falsehood 
injurious to a private individual.20 

On March 2, 1976 the Supreme Court issued an opinion 

based on Gertz, but as in Rosenbloom, it seemed to lack 

strong direction. In the five-to-three decision, two jus

tices admitted they were concurring to avoid the appearance 

of fragmentation on the basic issues, but it was clear 

Lewis Powell and Potter Stewart placed part of the blame 

for the defamation on a divorce court ruling "that invited 

21 misunderstanding." 

Time Magazine, in its "Milestones" section in a De

cember 1967 issue, had reported industrialist Russell Fire

stone had been granted a divorce from his wife. He had sued 

on the grounds of extreme cruelty and adultery. The informa

tion left the impression, Mary Alice Firestone claimed in 

her suit against Time, that she had been found guilty of 

adultery. That was not the finding of the Circuit Court of 

Palm Beach County, but its decree did mention the charges 

from both sides: testimony that Mrs. Firestone had "extra

marital escapades . . . which would have made Dr. Freud's 

hair curl" and testimony against Firestone that indicated 

^^Ibid., at 346-347. 

•̂"•Time, Inc. v. Firestone, 96 S. Ct. 958 (1976), at 
973. 
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he "was guilty of bounding from one bed partner to another 

with the erotic zest of a satyr." The decision then said 

the court discounted much of the testimony as unreliable, 

but it found a "lack of domestication" and granted the 

divorce. 

Mrs. Firestone won a one hundred thousand dollar judg

ment against Time in Florida. The State Supreme Court said 

the magazine was negligent in its reporting; it held the 

publishers should have known that Mrs. Firestone could 

collect alimony, as the decree stipulated, only if adultery 

was not involved. 

The U.S. Supreme Court, in its consideration of the 

libel case, returned the matter to the state level. It 

said there had been no finding of fault at the trial court 

or first appellate court level. Even though the state's 

high court had mentioned negligence, the standard should 

have been imposed at a lower level. The Court then re

stricted further the identification of who is a public 

figure. In reasoning which can only confuse publishers, 

the majority ruled Mrs. Firestone "was not especially promi

nent in matters of society—other than Palm Beach society" 

and did not thrust herself to the forefront of any partic

ular public controversy. The Court said she did not freely 

choose to publicize issues regarding her married life. The 

justices said that the Time account was not automatically 
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one of public interest or with informational value protected 

by the First Amendment simply because the report was based 

on judicial proceedings. 

In his dissent. Justice Brennan said: 

Although Gertz clearly altered the rationale of 
Rosenbloom, until the Court's decision today, it could 
not have been supposed that Rosenbloom did not remain 
the law to the extent that "in defamation actions, 
absent of malice . . . , the First Amendment gives the 
press and the broadcast media a privilege to report 
and comment . . . with no requirement that the reputa
tion or the privacy of an individual involved in or 
affected by the official action be spared from public 
view."22 

Justice Byron White dissented on the grounds that there 

was no need for the courts to impose liability with fault. 

That standard was from Gertz and was handed down after pro

ceedings were begun in the Firestone case. Therefore, 

according to White, the standard could not apply. Justice 

Thurgood Marshall contended in his dissent that Mrs. Fire

stone was a public figure in Palm Beach society and else

where, having acquired that status by conducting press 

conferences regarding the divorce. Marshall also disagreed 

with the charge of negligence by the State Supreme Court 

against Time. He pointed out that in the divorce case 

itself, the trial court had failed to specify a valid 

^^Ibid., at 975-976, Brennan quoting from Rosenbloom 
403 U.S. 29 (1971), at 62. 
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ground for the granting of the divorce; "lack of domestica-

23 
tion" is not recognized by the State. The trial court had 

been no less negligent in its work. 

Extension of the Times Rule to Privacy 

24 Time, Incorporated v. Hill represents eleven years of 

court battles. Consideration by the U.S. Supreme Court in 

1967 marked the first time it had heard arguments in a case 

of privacy and the mass media. The decision was handed down 

after the Court had ruled in New York Times v. Sullivan, so 

it drew upon some of the principles enunciated in that im

portant libel case, just as later suits—some of them in

volving libel—were to draw on Hill as a guideline. 

The seed of the lawsuit was planted in September 1952 

when armed convicts escaped from a nearby penitentiary and 

held the James Hill family hostage in their home at White-

marsh, Pennsylvania, a suburb of Philadelphia. The ordeal 

for Hill, his wife and six children ended nineteen hours 

later when they were released. They had not been harmed, 

but two of the three convicts died in a shoot-out with 

police. Hill told reporters the convicts had been courte

ous to his family. 

23 
Ibid., at 983. 

^^Time, Inc. v. Hill, 155 N.Y.S. 2d 234 (1956); 207 
N.Y.S. 2d 901 (1960); aff'd. 18 App. Div. 2d 485 (1963); 
aff'd 15 N.Y. 2d 986 (1965); rev'd. 385 U.S. 374 (1967). 
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In 1953, Joseph Hayes' novel. The Desperate Hours, was 

published. It told of the Hilliard family, held in their 

suburban home by three prison escapees. Unlike the real 

incident, there was violence in Hayes' story. It was not 

until 1955, when a Life magazine picture story recreated 

scenes from the play by the same name, that Hill took 

action. Partly for reasons of business, partly for reasons 

of privacy, the Hills moved to Connecticut a short time 

after the incident. 

The Life layout published February 28, 1955, was head

lined: "True Crime Inspires Tense Play." Among the nine 

pictures was one showing a partial headline from the 

Philadelphia Daily News which read: "Bank Robbers Hold 

Family In Whitemarsh Prisoners." Another small picture 

showed the home. The Life caption said: 

Actual event, as reported in newspaper, took place 
in isolated house about 10 miles from Philadelphia. 
There three convicts from Lewisberg penitentiary held 
family of James Hill as prisoners while they had from 
manhunt. All three convicts were later captured. 

The brief text of the story said, in part: 

The ordeal of a family trapped by convicts gives 
broadway a new thriller, "The Desperate Hours." Life 
photographed the play during its Philadelphia tryout, 
transported some of the actors to the actual house 
where the Hills were besieged. On the next page 
scenes from the play are re-enacted on the site of 
the crime.25 

25 
"True Crime Inspires Tense Drama," Life, February 28, 1955, p. 75 
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Hill sued under New York's privacy law, and although 

the defendants at first were many, by the end of its course. 

Time, Incorporated—parent company of Life—remained to 

fight the case. Time immediately moved for dismissal, 

claiming there was no cause for action, but the trial court 

said it appeared the Life presentation was commercial adver

tising based on the plight of the Hills, while Hayes, the 

author, had stated the Hill incident may have been his in

spiration, but the novel and play were based on several 

2 6 
similar events. The Hills at first were awarded one 

hundred seventy-five thousand dollars, but while the jury's 

verdict of liability was sustained, the court ordered a new 

trial for damages. The amount was reduced to thirty thou

sand dollars for the couple. In the Appellate Division of 

the trial court. Justice Harold Stevens said: 

. . . Although the play was fictionalized. Life's 
article portrayed it as a re-enactment of the Hills' 
experience. It is an inescapable conclusion that 
this was done to advertise and attract further atten
tion to the play, and to increase present and future 
magazine circulation as well.27 

^^Time, Inc. v. Hill, 207 N.Y.S. 2d 901 (1960). 

^"^Time, Inc. v. Hill, 18 App. Div. 2d 485 (1963), at 
489. Pember finds the decision a remarkable one regarding 
the matter of increased circulation and thus, a trade pur
pose. Earlier New York court rulings said that despite the 
sale of newspapers and news magazines for profit, material 
within them did not constitute use for a trade purpose. 
Don R. Pember, Privacy and the Press (Seattle: University 
of Washington Press, 1972), pp. 213-214. 
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According to Stevens, the article did not supply legitimate 

newsworthy information in which the public had an interest. 

He said any interest in the Hills and what happened to them 

had been dimmed by the passage of time. 

Time appealed to the New York Court of Appears but 

lost. The case was then carried to the U.S. Supreme Court 

where the publisher claimed newsworthiness and protection 

of the First Amendment. It also said the courts in New 

York were wrongly imposing liability because of small fac

tual inaccuracies. 

Justice William Brennan, who had written the court's 

opinion in New York Times v. Sullivan, again spoke for the 

majority. Brennan was joined by two other justices, two 

concurred with the decision in a separate opinion, one 

concurred in part and dissented in part, and there were 

three dissenters outright. Brennan said that the guide

lines of knowledge of untruth or reckless disregard whether 

what was printed was true or false must be applied to Time, 

Inc. V. Hill. The majority refused to accept the earlier 

finding that there was no public interest involved: 

. . . One need only pick up any newspaper or maga
zine to comprehend the vast range of published matter 
which exposes persons to public view. We have no 
doubt that the subject of the Life article, the open
ing of a new play linked to an actual incident, is a 
matter of public interest.28 

2\ime, Inc. v. Hill, 385 U.S. 374 (1967), at 388 
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And because it was a matter of public interest, the First 

Amendment precluded application of the New York law in this 

case. Brennan wrote: 

. . . We create a grave risk of serious impairment 
of the indispensable services of a free press in a 
free society if we saddle the press with the impos
sible burden of verifying to a certainty the facts 
associated in a news article with a person's name, 
picture, or portrait, particularly as related to non-
defamatory matter.29 

Brennan cautioned that the Court's ruling was not all 

that sweeping, and that the knowing and reckless falsehood 

standards were being applied in the context of the New York 

law. The decision did move against the fictionalization 

concept which had grown in the state law, but it was not an 

impossible breach to cross, as was shown in Spahn. Justice 

John Harlan also had a warning in his concurring-dissenting 

opinion: 

. . . A constitutional doctrine which relieves the 
press of even this minimal responsibility [reasonable 
care] in cases of this sort seems to be unnecessary 
and ultimately harmful to the permanent good health 
of the press itself.30 

His words were a prelude to what came later—the decision 

he wrote against Curtis Publishing Company for the Saturday 

Evening Post story about football coaches Butts and Bryant. 

Justices Hugo Black and William Douglas found the 

majority opinion correct, but as they had declared in other 

^^Ibid., at 389. 

•^^Ibid., at 410. 
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First Amendment cases, they found the ruling too narrow. 

They argued again that the amendment is to be taken liter

ally—there shall be no laws abridging freedom of speech 

and press. The dissenters—Chief Justice Earl Warren and 

Justices Abe Fortas and Tom Clark—felt the majority had 

gone too far in limiting private rights for the sake of 

the public. 



CHAPTER VIII 

REMEDIES AND DEFENSES 

Though the administration and growth of the right to 

privacy has progressed in a way not foreseen by Warren and 

Brandeis, their proposals of remedies still stand. Hardly 

anyone is lilcely to turn to criminal penalties for satis

faction, however. The four statutory privacy states con

sider the violation no more than a misdemeanor. 

Injunctive relief is the second possibility, but court 

orders involving publications are hard to obtain. In the 

closely related field of libel, the general rule is that a 

defamation cannot be prevented at the pre-publication stage. 

After dissemination, if a person feels he has been libeled, 

he is free to sue for the damages thought to have been suf

fered. In privacy cases, the conduct of the defendant is 

generally less serious, so that which is rare in libel 

matters can be expected to be even more unusual when inva

sion of privacy is alleged. An injunction might be possible 

to prevent repeated invasions of privacy, but the act is 

usually a totally unexpected, one-time occurrence against 

the plaintiff and does not suggest such a move. The area of 

publicity or advertising rights is a different situation, 

and injunctions can be issued to correct the abuse. 

92 
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The third alternative is payment of damages. The 

amounts granted by the juries and judges depend upon the 

type of privacy involved. Compensatory damages are awarded 

to compensate the plaintiff for mental distress, humili

ation or embarrassment. Loss of reputation more properly 

belongs to the action of libel, but it may be considered in 

privacy cases which deal with false light. Again, in mat

ters of advertising, compensatory damages are possible for 

the performer since there has been a supposed enrichment of 

the advertiser through unauthorized use of name and like

ness. As in libel, if a clear violation of rights is found, 

but there is no apparent damage, a nominal award is made as 

compensation, perhaps no more than six cents. Special dam

ages may be assessed if the plaintiff can prove them; it is 

no easy task in most privacy cases. Punitive damages are 

available if it is found that misrepresentations were made 

recklessly or made knowing of falsity. 

Regardless of the classification of the damages, large 

amounts—such as the one hundred seventy-five thousand 

dollars first awarded in Hill—face bleak prospect of sur

viving appeal. As a matter of First Amendment rights, 

courts tend to view large damages as inhibiting the mass 

media from pursuing stories they rightly should. 

Based on the Hill case, a defendant accused of invasion 

of privacy can claim protection of the First Amendment. 
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This umbrella of free speech can be broken into further cate

gories, the most inclusive of which are newsworthiness or 

public interest. The courts have acknowledged the public 

has wide interests, some of which may be beyond those of the 

vast majority but are protected nonetheless. Public figures 

find their right of privacy very limited, and the condition 

must be accepted by them since their lives are dedicated in 

part to such exposure. The involuntary public figure, as 

established in the Jones case involving the report of a 

murder, also has no recourse. The concept offers broad pro

tection for the media which spend a large amount of time 

covering ordinary persons caught up in the public's interest 

about most everything. As seen in Sidis, public figure 

status tends to be permanent. An exception is Melvin v. 

Reid, but legal scholars tend to reject the decision in 

favor of the reformed prostitute as a minority position."'' 

As stated earlier, the sympathies of judges and juries 

should not be underestimated. When the story takes on a 

carnival atmosphere, as it did literally in Daily Times 

Democrat v. Graham, strict interpretation of the law may 

take a back seat in the courtroom just as sound editorial 

judgment may have done in the newsroom. Publishers also 

enjoy qualified privilege in disseminating information 

Don R. Pember, Privacy and the Press (Seattle: Univer
sity of Washington Press, 1972), p. 241. 
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already available as a matter of public record. The pub

lishers, however, are responsible for knowing what is and 

what is not a public record. Factual reporting of news

worthy events seldom present a problem, or at least, one 

that cannot be overcome in court. Truth, it was said by 

Warren and Brandeis, is not a defense in privacy cases, but 

with the rise of the free speech doctrine, truth does gain 

some weight. It has to, since under Hill, falsehood was 

found to no longer be actionable if the story has public 

interest. 

Writers of fiction based on actual events may have the 

most difficult time in avoiding charges of invasion of pri

vacy. Nondefamatory fictionalization can draw allegations 

of false light and becomes actionable if the plaintiff is 

sufficiently identified. Whether the false light suit is 

successful is another matter, depending upon public inter

est, public figure status of the plaintiff, and importance 

2 
of the character to the story. 

Words coupled with photographs may place persons in a 

false light, particularly if the material is not "hard" 

news but is more of a feature or entertainment piece. If 

the article is truthful and complimentary, as found in 

For an exploration of "actuality dramas" on television, 
see "Fact or Fiction? Truth may be the first victim when 
television 'docudramas' rewrite history," TV Guide, March 20, 
1976, p. 4. 
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Gill V. Hearst Corporation, the suit may fail. if truthful 

but uncomplimentary, as in Gill v. Curtis Publishing Company, 

the suit may succeed. Spahn indicated that fiction pre

sented as truth, despite it being favorable false light, is 

subject to action. As Pember wrote: 

. . . the law surrounding the publication of nondefama-
tory falsehoods is the least settled and most confus
ing. Courts seldom agree on the important questions. 
Tlie number of inaccuracies necessary to constitute fic
tionalization of a story has not been established.^ 

The most settled law in privacy is that dealing with 

advertisements. The privacy laws in New York-, Virginia, 

Utah and Oklahoma deal only with that aspect of privacy 

invasion. A person who cannot tie the use of his name or 

picture to an advertising purpose has no basis for claiming 

invasion of the right. Developing as a corollary to privacy 

is what has been called the right of publicity. The term 

more accurately describes the area involved; that is, if 

there is publicity value in a name or image, the person 

enjoys exclusive right to that value until the right is 

waived. The waiver, or consent, is considered a complete 

defense, although certain precautions should be taken. The 

authorization has to be in writing to exist as a defense in 

the four states with privacy laws. In common law states, 

written consent would be the safest. It has been held that 

3 
Pember, Privacy and the Press, p. 244. 
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4 oral consent can be withdrawn at any time. Substantial 

alteration of the picture or other material consented to, as 

in Russell, can invalidate the waiver. Also, written con

sent from some persons may be invalid—a minor, for example, 

or the mentally ill described in Commonwealth v. Wiseman. 

^Ibid., p. 235 



CHAPTER IX 

CONCLUSIONS 

A couple of years ago it appeared that the media's 

greatest problems with questions of privacy had been set

tled and that invasion of privacy suits would concern the 

topic not treated here: the vast computer banks holding 

information on virtually every facet of our lives and gov

ernmental and private snooping by electronic means. This 

still may be the case, but publishers and broadcasters 

could face their greatest challenges yet. 

One of the challenges is in the form of proposed legis

lation which could close what has been considered public 

information in the past, such as criminal records. But of 

more immediate concern is the confusion dealt the media by 

the courts. Judges, in ruling in favor of newspapers and 

broadcasters, have felt the weight of the First Amendment 

and have professed a belief that in trying to balance the 

rights of individuals against freedom of press and speech, 

the benefit of doubt must go to the First Amendment. More 

often than not, it seems that justice has been served in 

the individual cases; free speech and free press have been 

left essentially whole. But the convoluted means of reach

ing the just ends may do as much harm as an adverse ruling. 

Unclear reasoning which sets a precedent serves only to 
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hinder fair treatment in the cases which follow. Self-

imposed prior censorship may become a real menace as re

porters and editors delete material or write in uninformative 

terms in order to avoid a possible lawsuit. Second-guessing 

and critical examination of story content is important, but 

carried on under the threat of litigation rather than as an 

effort to do a good job, the result is something less than 

a free press and little service to the public. 

Much has been made in this and other studies of the 

parallels between the law of libel and the law surrounding 

the right to privacy. The common law status of the right 

to privacy appears to have served it well; it has been 

adaptable to any number of situations. This flexibility 

may or may not be a fair exchange for a body of law that 

does not appear all that stable. 'Libel law is much more 

firmly established, yet recent decisions have done little 

to make it clearer. It would be presumptuous to suggest 

the judicial pendulum is swinging one way or the other; the 

safest conclusion is that it has swung as far as it can for 

the time being in favor of the media. 

Not all decisions rendered against the press can be 

considered setbacks unless another court distorts the rea

soning behind the decisions. This is a danger if the facts 

in the cases are misperceived. The ruling in Cantrell was 

no blow to reporting; it was a blow against bad reporting 
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which does not always involve bias. The problem, as in 

Cantrell, can be as simple—and unethical—as manufactured 

quotes. 

Just how close libel and privacy relate is a matter for 

judges and lawyers to argue. In light of the Firestone 

decision it might be best for the media to consider them un

related. Justice Brennan noted in his dissent in Firestone 

that the law derived from Gertz, as he saw it, did not dis

turb the Rosenbloom rationale that when connected with 

official action, privacy or reputations of individuals would 

not be spared. Though the Court's decision in Firestone 

holds the press subject to damages for nonmalicious, inaccu

rate reporting of court proceedings, it did not remove the 

privilege connected with reporting trials and testimony. 

Time exposed itself to the libel suit by concluding some

thing the divorce court did not. That is clear enough, but 

the disservice done the media lies in defining a public 

figure and, of prime concern in privacy cases, newsworthiness, 

Public interest in an event, following Gertz, no longer 

enjoyed the actual malice protection granted earlier. Time 

argued that public interest, however, had made Mrs. Firestone 

a public figure. The majority of the Supreme Court said 

that divorce proceedings were not enough to make the woman 

a public figure, nor did her place in the "Palm Beach 400" 

constitute the society it was concerned about. There 
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appears to be a difference between a public figure for libel 

suit purposes and one for privacy. 

The Court had said in Cox Broadcasting v. Cohn that 

records normally open to public inspection are available for 

publication. The Firestone decision did not change that. 

Also, at the urging of the press, Mrs. Firestone had con

ducted news conferences regarding her divorce. So the 

court records and her willingness to talk with reporters 

waived her right to privacy. It did not make her so public 

as to establish her as fair game in matters of defamation, 

however. The difference is a fine one, perhaps one of 

little distinction, which makes it difficult for the daily 

press to function as well as it should with deadline pres

sures. And it could be that the line is so fine that the 

separation, if it does exist, can easily be swept away by 

another confusing decision. The courts are dealing with 

a concept as hard to define and handle fairly as the ques

tion of obscenity. In their attempts to be definitive, they 

may create problems which had not existed as matters of law 

and should not exist as matters of trying to inform the 

public. 
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The Right to Privacy 

1. The right to privacy does not prohibit any publi

cation of matter which is of public or general interest. 

In determining the scope of this rule, aid would be 

afforded by the analogy, in the law of libel and slander, 

or cases which deal with the qualified privilege of com

ment and criticism on matters of public and general 

interest. There are of course difficulties in applying 

such a rule; but they are inherent in the subject matter, 

and are certainly no greater than those which exist in 

many other branches of the law. . . . The design of the 

law must be to protect those persons with whose affairs 

the community has no legitimate concern, from being dragged 

into an undesirable and undesired publicity and to protect 

all persons, whatsoever their position or station, from 

having matters which they may properly prefer to keep pri

vate, made public against their will. It is the unwarranted 

invasion of individual privacy which is reprehended, and to 

be, so far as possible, prevented. The distinction, how

ever, noted in the above statement is obvious and funda

mental. There are persons who may reasonably claim as a 

right, protection from the notoriety entailed by being made 

the victims of journalistic enterprise. There are others, 

who in varying degrees, have renounced the right to live 

their lives screened from public observation. . . . 
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In general, then, the matters of which the publication 

should be repressed may be described as those which con

cern the private life, habits, acts, and relations of an 

individual, and have no legitimate connection with his 

fitness for a public office which he seeks or for which he 

is suggested, or for any public or quasi public position 

which he seeks or for which he is suggested and have no 

legitimate relation to or bearing upon any act done by him 

in a public or quasi public capacity. . . . 

2. The right to privacy does not prohibit the commu

nication of any matter, though in its nature private, when 

the publication is made under circumstances which would 

render it a privileged communication according to the law 

of slander and libel. 

Under this rule, the right to privacy is not invaded 

by any publication made in a court of justice, in legisla

tive bodies, or the committees of those bodies; in munici

pal assemblies, or the committees of such assemblies, or 

practically by any communication made in any other public 

body, municipal or parochial, or in any body quasi public, 

like the large voluntary associations formed for almost 

every purpose of benevolence, business, or other general 

interest. . . • 

3. The law probably would not grant any redress for 

the invasion of privacy by oral publication in the absence 

of special damage. 
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The same reasons exist for distinguishing between 

oral and written publications of private matters, as is 

afforded in the law of defamation by the restricted liabil

ity for slander as compared with the liability for libel. 

The injury resulting from such oral communication would 

ordinarily be so trifling that the law might well, in the 

interest of free speech, disregard it altogether. 

4. The right to privacy ceases upon the publication 

of the facts by the individual, or with his consent. 

5. The truth of the matter published does not afford 

a defense. Obviously this branch of the law should have no 

concern with the truth or falsehood of the matters pub

lished. It is not for injury to the individual's character 

that redress or prevention is sought, but for injury to the 

right of privacy. For the former, the law of slander and 

libel provides perhaps a sufficient safeguard. The latter 

implies the right not merely to prevent inaccurate por

trayal of private life, but to prevent its being depicted 

at all. 

6. The absence of "malice" in the publisher does not 

afford a defense. 

Personal ill-will is not an ingredient of the offense, 

any more than in an ordinary case of trespass to person or 

to property. Such malice is never necessary to be shown 

in an action for libel or slander at common law, except in 



112 

rebuttal of some defense. . . . The invasion of the privacy 

that is to be protected is equally complete and equally 

injurious, whether the motives by which the speaker or 

writer was actuated are, taken by themselves, culpable or 

not. . . . 

The remedies for an invasion of the right of privacy 

are also suggested by those administered in the law of 

defamation, and in the law of literary and artistic 

property, namely: 

1. An action of tort for damages in all cases even 

in the absence of special damages, substantial compensa

tion could be allowed for injury to feelings as in the 

action of slander and libel. 

2. An injunction, in perhaps a very limited class 

of cases. 

It would doubtless be desirable that the privacy of 

the individual should receive the added protection of the 

criminal law, but for this, legislation would be required. 

Perhaps it would be deemed proper to bring the criminal 

liability for such publication within narrower limits, 

but that the community has an interest in preventing such 

invasions of privacy, sufficiently strong to justify the 

introduction of such a remedy, cannot be doubted. Still, 

the protection of society must come mainly through a recog

nition of the rights of the individual. 
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The Right of Privacy 

Several glaring illustrations have of late been 

furnished of the amazing opinion of Judge Parker of the 

Court of Appeals of this State, that the right to privacy 

is not a right which in the State of New York anybody is 

bound to respect, or which the courts will lend their aid 

to enforce. We happen to know that that decision excited 

as much amazement among lawyers and jurists as among the 

promiscuous lay public. 

The present President of the United States has been so 

much annoyed by photographers who have attended his down-

sittings and uprisings and spied out all his ways, for the 

purpose of making permanent pictorial record of the same, 

that it is reported that only his respect for the dignity 

of his office has upon one or two occasions prevented him 

from subjecting the impertinent offender to the appropriate 

remedy, which is all that the Court of Appeals has left, of 

personal chastisement. 

Mr. J. Pierpont Morgan, we read, was so beset by 

"kodakers" lying in wait to catch his emergence from his 

office on the day of his return from Europe that he was 

actually held a prisoner for some time. 

Both the President of the United States and so very 

leading a figure in the industrial and financial world as 

Mr. Morgan are necessarily public characters. Moreover, 
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they are reasonably thick-skinned citizens who do not par

take the characteristics of the shrinking violet. When 

they revolt from the continuous ordeal of the camera, it 

is shown that there is something very irritating to normal 

nerves in chronic "exposure." But take the case of that 

young woman in Newport whose portrait was flaunted in all 

the illustrated newspapers for no other reason than that 

she had at one time been betrothed to a young gentleman 

who committed suicide in circumstances ncesssarily very 

painful and horrible to her, and rendered far more so by 

this wanton invasion of her privacy and her grief. If 

that young woman had happened to be the daughter of Judge 

Parker, we are of the opinion that the incident might have 

induced his Honor to reconsider with some care the decision 

that no private person had any rights which the purveyors 

of publicity were bound to respect. 

In this series of events we can see political evolu

tion at work. We can see the effect of public opinion 

upon law and institutions in the making. For all these 

things appeal to the decent and unsophisticated human mind 

as outrages. And the highest legal authority in the 

greatest State in the Union assures us that they are out

rages for which the law provides no remedy. So much the 

worse for the law, say all the decent people. If there be, 

as Judge Parker says there is, no law now to cover these 
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savage and horrible practices, practices incompatible with 

the claims of the community in which they are allowed to 

be committed with impunity to be called a civilized commu

nity, then the decent people will say that it is high time 

that there were such a law. In some way they will see to 

it that there is such a law, and the Court of Appeals will 

not be left to shadowy analogies and precedents for its 

conclusion that these outrages are legally unpreventable 

and unpunishable. It will have the advantage of a clear 

and explicit statute to construe. 
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Starving Glutton 

One night last week pretty Mrs. Dorothy Barber of 

Kansas City grabbed a candy bar, packed up some clothes, 

and walked to General Hospital. "I want to stay here," 

she said between bites. "I want to eat all the time. I 

can finish a normal meal and be back in the kitchen in 

ten minutes, eating again." 

Dr. R. K. Simpson immediately packed her off to a 

ward, ordered a big meal from the hospital kitchen while 

he questioned Mrs. Barber. He found that although she had 

eaten enough in the past year to feed a family of ten, she 

had lost 25 pounds. After a preliminary examination. Dr. 

Simpson thought that Mrs. Barber's pancreas might be 

functioning abnormally, that it might be burning up too 

much sugar in her blood and somehow causing excessive flow 

of digestive juices, which sharpened her appetite. 

While he made painstaking laboratory tests and dis

cussed the advisability of a rare operation, Mrs. Barber 

lay in bed and ate. 
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Sherman Man Is Killed In Wreck 
At Gainesville 

Ben Milner, 30, Sherman truck operator and World War 

II veteran, was killed at 5 A.M. Friday when his car over

turned after failing to make a curve on Highway 82, immedi

ately west of Gainesville city limits. 

E. T. Murphy, 37, Milner's brother-in-law, who was 

critically injured in the accident, was reported near death 

at noon Friday in a Gainesville hospital. 

The accident took place on a detour which curves off 

the highway where an overpass is under construction. 

Milner was one of a group of Grayson County men who 

were indicted last year in Collin County grain theft cases. 

He was the second of the group to die in a traffic accident. 

The first death took place last fall when a truck burned 

after overturning on an East Coast highway. 

Funeral services for Milner were pending Friday noon 

at the Dannel Funeral Home. He was a son of Mr. and Mrs. 

C. W. Milner of Gunter. He attended Gunter schools and was 

a member of the Gunter Baptist Church. 

Besides his parents, he is survived by his wife, the 

former Miss Mildred Popplewell of Sherman, a small son; a 

brother, C. W. Milner, Jr. of Sherman, and five sisters, 

Mrs.Juanita Smith of Sherman, Mrs. Wynell Purdom and Miss 

Betty Milner of Dallas and Lucile Milner of Gunter. 
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Milner's death was the second within 24 hours on Cooke 

County highways. Robert Frazer, 25, an oilfield worker, 

was killed near St. Jo, when four sections of oil pipe 

casing fell from a truck, striking his head. 
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