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ABSTRACT 

The Education for All Handicapped Children Act of 1975 

Public Law 94-142, promulgates a free, full and appropriate 

education for all handicapped children ages three to twenty-

one years. Critical to the effectiveness of this landmark 

legislative effort is the requirement of the law that all 

state education agencies establish due process safeguards 

to ensure that the rights of handicapped children are not 

abridged. A central element in the protections guaranteed 

by Public Law 94-142 is the entitlement of parents and 

school districts to an impartial due process hearing in 

situations where disagreement arises with regard to a 

child's identification, evaluation, and/or educational 

placement. 

As parents and school authorities have utilized with 

increasing frequency the hearing process provided by Public 

Law 94-14 2, a broad base of information concerning the im

plementation and interpretation of recent federal legisla

tion has resulted. A review of the literature, however, 

offers limited insight into the hearing process as it is 

being conducted under the regulations of Public Law 94-14 2 

and the perceptions of the hearing process by school offi

cials. 

VI 



An analysis of 105 special education hearing records 

was conducted in an effort to systematize information gen

erated from the due process hearings which have been con

ducted in the state of Texas and relate directly to Public 

Law 94-142. A survey of 140 directors of special education 

in the state of Texas was employed to determine the percep

tions and attitudes of school officials toward the due pro

cess hearings convened subsequent to the enactment of the 

law. 

The data generated from the analysis of the official 

records of special education hearings and the survey of 

directors of special education were subjected to descrip

tive and nonparametric statistics in an effort to answer 

questions concerning (a) characteristics of parties parti

cipating in the hearing process, (b) the conduct of special 

education hearings, (c) case outcomes, (d) characteristics 

of hearing officers, and (e) the perceptions of the hear

ing process of directors of special education. Comparisons 

were made between the perceptions of the hearing process 

by school officials and the realities of due process hear

ings. 

It was concluded that a relatively small number of 

parents of handicapped children are utilizing the due pro

cess right to an impartial hearing guaranteed them by 

Public Law 94-142. In addition, school administrators are 
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generally accurate in their perceptions of the hearing pro

cess. It appears, furthermore, that the hearing process 

is being implemented impartially by hearing officers in 

the state of Texas. 
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CHAPTER I 

INTRODUCTION 

For the first time in American education a mech
anism is created to assure that the educational 
program fits the child . . . the right to a hear
ing creates an extraordinary forim for parents 
and their associations to express themselves, 
raise issues, enforce rights, get things done. 
The hearing is a forum which should transform 
education. (Kuriloff, True, Kirp & Buss, 1974, 
p. 40) 

The Education for All Handicapped 

Children Act of 1975 

Throughout this century American society has placed 

increasing emphasis on the availability and quality of the 

public education afforded to its children. Despite numer

ous attempts by parents and professionals to secure the 

right to an appropriate education at public expense for 

all children, Congress found in 1975 that 1,750,000 phys

ically, mentally, or emotionally handicapped school-aged 

individuals were not receiving educational services. An 

additional 2,200,000 handicapped students were estimated 

to be receiving services inadequate to meet their educa

tional needs (Aquilina, 1976; Bersoff & Veltman, 1979). 



Confronted with these statistics, Congress determined it 

to be in the interest of the nation for the federal gov

ernment to assist state and local education agencies in pro

viding educational programs for handicapped children in 

order to ensure equal protection of the law (Dubow, 1977). 

To secure the right of all children to a free, appropriate 

public education. Congress passed Public Law 94-142: The 

Education for All Handicapped Children Act of 1975. 

The intent of Congress to make certain that Public 

Law 94-142 would provide for the education of all chil

dren with special needs is evidenced in the law's statement 

of purpose: 

(a) It is the purpose of this act to assure that 

all handicapped children have available to 

them . . . a free appropriate public educa

tion which emphasizes special education and 

related services designed to meet their 

unique needs; 

(b) to assure that the rights of handicapped 

children and their parents or guardians are 

protected; 

(c) to assist States and localities to provide 

for the education of all handicapped chil

dren. 



(d) and to assess and asstire the effectiveness 

of efforts to educate handicapped children. 

(Public Law 94-142, 1976, p. 1094) 

The emphasis given these objectives by Public Law 

94-142 makes it apparent that the right of every child to 

an appropriate public education is national policy. V7ith 

the advent of Public Law 94-142 no longer is it allowable 

for the school to deny or delay the education of a handi

capped child for any reason (Abeson & Zettel, 1977). Ex

cuses that the handicapped child cannot learn, that his 

handicap is too severe, or that programs do not exist are 

no longer acceptable. 

Public Law 94-142 promulgates a free, full and appro

priate education at public expense for all handicapped 

children ages three to twenty-one years regardless of the 

severity or nature of their handicap (Abeson & Zettel, 1977; 

Keim, 1976; Neison, 1979; Zettel & Ballard, 1979). Handi

capped children are defined by the law as children who are: 

Mentally retarded, hard of hearing, deaf, speech 

iitpaired, visually handicapped, seriously emotion

ally disturbed, orthopedically impaired, or other 

health impaired children, or children with specific 

learning disabilities, who by reason thereof re

quire special education and related services. 

(Public Law 94-142, 1976, p. 1092). 



The law demands an individually designed and specially 

directed program of instruction for handicapped children 

at no expense to parents or guardians. Furthermore, handi

capped children are to be educated to the maximum extent 

appropriate with other children who are not handicapped 

(Weintraub, 1977). The schools must provide instructional 

programs that are appropriate for individual students in 

the least restrictive educational setting. 

Procedural Safeguards 

Critical to the success and effectiveness of this 

landmark legislative effort is the requirement of Public 

Law 94-142 that all state and local education agencies re

ceiving federal funding under the law must establish pro

cedural due process safeguards to assure that the rights 

of handicapped children and their parents are not abridged 

(Bloom & Garfunkel, 1981). Although attempts to secure the 

rights of due process for handicapped children were made 

through court action and legislative effort prior to the 

enactment of Public Law 94-142 (Tvirnbull, 1978), the 

Education for All Handicapped Children Act of 1975 stength-

ened and further delineated these safeguards. The spe

cific elements of due process included in the law are as 

follows: 

(a) Parents must be presented with timely and written 



notice prior to the identification, evaluation, and/or 

change in educational placement of their handicapped 

child. The notice must inform parents of procedural 

safeguards available to them, describe the action 

proposed or refused by the school, and the reasons 

for arriving at the decision. The notice must be 

written in the parents' or guardians' native language. 

(b) Surrogate parents will be assigned to a child when 

the parent or guardian is not known or is \inavailable 

or when a child is a ward of the state. 

(c) Parents must have the opportunity to inspect and re

view all educational records with respect to the iden

tification, evaluation, and/or educational placement 

of their child. 

(d) School authorities must obtain the written consent of 

parents to conduct educational evaluations of students. 

Parents must be informed of all information concern

ing their child's assessment. 

(e) Parents may request an independent educational assess

ment of their child at the expense of the local educa

tion agency. 

(f) So long as a child receives special education services 

the local education agency must conduct a periodic re

view of the child's program to determine its effec

tiveness in meeting his/her educational needs. 

file:///inavailable


(g) An impartial due process hearing may be initiated by 

parents, school officials, or any other aggrieved 

party to obtain an appropriate education for a handi

capped child (Abeson, Bolick & Hass, 1977; Bateman, 

1979; Saunders & Sultana, 1979; Shrybman & Matsoukas, 

1978; Turnbull, Turnbull & Strickland, 1979). 

Impartial Hearing Process. A central element in the 

rights and protections granted by Public Law 94-142 is the 

entitlement of parents and school districts to an impartial 

due process hearing in situations where disagreement arises 

between parents and the local education agency with regard 

to a child's identification, evaluation, and/or education

al placement (Brown, 1980; Johnson, McCrary & Stiavelli, 

1979). "The impartial due process hearing is not designed 

to place blame or credit" (Fox & Stack, 1979, p. 69) . The 

primary goal of the hearing is to arrive at a decision as 

to the most appropriate educational program for the child 

in question. The hearing process is intended to allow 

parents increased opportunities to communicate with school 

authorities so that disagreements can be resolved before 

court action (Holman, 1980). 

The legal requirements for the due process hearing as 

set forth in Section 1415 of Public Law 94-142 include the 

following: 



(a) The hearing is to be conducted by an in^artial hear

ing officer appointed by the state education agency 

from a list of persons qualified and available to 

serve. 

(b) The local education agency must inform the parents of 

any low-cost or free legal aid available to them in 

their geographic area. 

(c) At the hearing, both parties may be advised by counsel, 

members of advocacy groups, or experts in the educa

tion of handicapped children. 

(d) Both parties may present evidence; examine and cross-

examine witnesses and documents; and make arguments. 

(e) Both parties are entitled to receive a written or 

electronic verbatim recording of the proceedings of 

the hearing and a written account of the hearing of

ficer's findings. 

(f) It is the responsibility of the hearing officer to 

render a decision within 45 days from the date he/she 

is notified of a hearing request. 

(g) After a decision has been made, an appeal of the rul

ing can be initiated by either party to the appropri

ate jurisdiction. In the state of Texas as of Novem

ber 1981, either the parent or the local education 

agency can appeal a hearing officer's decision to the 

state or federal district court of appropriate 
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jurisdiction. Prior to November 1981, initial 

appeals were directed to the Texas Education Agency. 

The procedures for hearings and appeals of the Texas 

Education Agency concerning handicapped students are 

reproduced in Appendix A. 

(h) During the time that the education of the student is 

being challenged, the child must remain in his or her 

current educational program. Any change in the edu

cational placement of the child is based on the deci

sion of the hearing officer (Dowling, 1977; Scandary, 

1981; Turnbull, Turnbull & Strickland, 1979). 

Public Law 94-142 guarantees the right of handicapped 

children to procedural due process. The due process hear

ing provides parents the opportunity to express themselves, 

to hold the school accountable for the nature of the edu

cational programming afforded their children, and to have 

a principal influence in the education of handicapped in

dividuals (Gilhool, 1973b). Similarly, the reality of the 

due process hearing allows the professional an additional 

avenue to secure the most appropriate educational program 

for the handicapped student (Gilhool, 1973a). The due 

process hearing becomes a forum in which concerned parties 

strive to acheive a common objective, appropriate educa

tion (Turnbull & Turnbull, 1978). 



The following discussion provides a cursory outline 

of the historically significant events, both judicial and 

legislative, which led to the passage of the Education for 

All Handicapped Children Act of 1975: Public Law 94-142. 

Primary emphasis will be given to the continuing struggle 

for the procedural safeguards vital to the education of 

handicapped children. 

Historical Perspectives 

Litigation: 1874-1974 

The right of the handicapped child to an appropriate 

education at piiblic expense regardless of the severity or 

nature of his/her handicap and the procedural safeguards 

necessary to secure this right have resulted from a gradual 

yet decided change in public opinion during the last cen

tury. Historically, legal action did not favor the handi

capped; laws of most states supported the exclusion and 

expulsion of children thought to be unable to profit from 

the regular school curriculum (Newby, 198 0). An examina

tion of the actions of school boards during the late nine

teenth and early twentieth century and subsequent decisions 

of the courts regarding these actions reveals the majority 

of decisions upheld, and thereby strengthened, the school's 

prerogative to exclude and expel deviant children from the 
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public school (Zedler, 1953). In the cases of Ward v. 

Flood, 1874; Watson v. City of Cambridge, 1893; Beattie v. 

Board of Education of Antigo, 1919; and Nicholls v. Mayor 

and School Committee of Lynn, 1937, the courts clearly af

firmed the right of the local school board and school ad

ministrators to establish a pupil's eligibility to attend 

school (Stick, 1976; Zedler, 1953). For the majority of 

atypical children during this period an education in the 

public school was virtually impossible as the mere pre

sence of a handicapped child in the classroom was consid

ered detrimental to the general welfare of other students. 

School attendance was viewed primarily as a privilege to 

be awarded or denied at the discretion of the school au

thorities . 

Although the basic rights to justice and equal pro

tection of law were denied handicapped children during the 

early years of the twentieth century, the notion of public 

education as a privilege began to gradually evolve into a 

conviction that education was a fundamental right (Cross, 

1971; Schauer, 1977). An initial shift in the interpre

tation of the handicapped child's right of admission to the 

public school was evidenced in the 1934 court decision in 

the Board of Education of Cleveland Heights v. State ex rel 

Goldman (Zedler, 1953). In this decision the court ques

tioned the generally held acceptance of a local school 
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board's discretion in determining pupil eligibility and 

what did or did not contribute to the general welfare. 

The court advanced a policy of turning to experts for the 

evaluation of individual differences and the degree of 

influence these differences would exert upon the welfare 

of other students. 

Of equal importance in establishing the right of a 

handicapped child to an education was the 1950 ruling in 

the case of the State Board of Education v. Petty. The 

court recognized the unique educational needs of the handi

capped child in question and mandated his education in the 

most appropriate program available (Zedler, 1953). As 

a result of the Petty decision not only was education en

dorsed as a right for handicapped children, but the most 

appropriate education available to meet the individual 

needs of the child was required (Schauer, 1977). 

Although case law prior to 1950 was beginning to 

have impact on the education of hcmdicapped children, its 

influence was relatively limited and frequently isolated. 

The year of 1954 marked the true inception of a continuing 

struggle to acheive judicial and public recognition of 

individual rights for handicapped children (Chapin, 1978; 

Stick, 1976). The Supreme Court in its historic 1954 

decision in Brown v. Board of Education of Topeka held 

that racial segregation in public schools violated the 
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equal protection clause of the fourteenth amendment to 

the United States Constitution (Sheldon & Sherman, 1974). 

The Court recognized the right to equal educational op

portunities for all children. Although addressing the 

rights of black students to attend desegregated schools, 

the understanding and reasoning of the Court has had a 

dramatic influence upon the whole area of special educa

tion (Chapin, 1978). 

The decision of the Court in the Brown and related 

civil rights cases, e.g.. Cooper v. Aaron (1958), has been 

extended to handicapped children in that many of them are 

critically dependent upon skills which only an adequate 

education can provide (Sheldon & Sherman, 1974). The 

Brown decision has been utilized as: 

The foundation upon which advocates in landmark 

cases such as Pennsylvania Association for Re

tarded Children v. Pennsylvania (P.A.R.C.)(1972), 

and Mills v. Board of Education of the District 

of Columbia (1972), built their arguments that 

handicapped children have the right to equal 

access to publicly-funded education appropriate 

to their needs. (Bersoff & Veltman, 1979, p.11) 

In January of 1971, 14 mentally retarded children 

in conjunction with the Pennsylvania Association for Re

tarded Children (P.A.R.C.) sought equal access to education 
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for themselves and all other mentally retarded children in 

the state of Pennsylvania. Pennsylvania Association for 

Retarded Children v. Commonwealth of Pennsylvania has pro

vided precedent and support for all other right to educa

tion lawsuits that have followed (Theimer & Rupipier, 

1975). The evidence presented in the P.A.R.C. case com

bined with a strong equal protection claim, resulted in 

a consent decree assuring the right to an education for 

retarded children (McClung, 1975). Relying on an earlier 

case which addressed procedural due process protections, 

Wisconsin v. Constantineau (1971), the court in P.A.R.C. 

held that mentally retarded children must be afforded the 

opporttmity to be heard when issues involving labeling 

were being decided (Kirp, Buss & Kuriloff, 1974; Stick, 

1976). The P.A.R.C. decision may be viewed as a seminal 

case in the effort to obtain the right to education and 

procedural due process safeguards for handicapped chil

dren. 

The educational rights of the mentally retarded en

dorsed in the P.A.R.C. decision were extended to all handi

capped children in the 1972 case of Mills v. District of 

Columbia Board of Education (Keim, 1976). Plaintiffs in 

this landmark decision included all handicapped children 

in the District of Columbia, not only the mentally re

tarded but also those children labeled as physically 



14 

handicapped, emotionally disturbed, and socially disrup

tive (McClung, 1975). The court ordered the District of 

Columbia to provide "each child of school age a free and 

suitable publicly-supported education regardless of the 

degree of the child's mental, physical, or emotional dis

ability or impairment" (Keim, 1976, p. 112). In addition, 

the court required a comprehensive due process hearing to 

be available when determining the proper classification 

and placement of handicapped children. 

In the decisions rendered by the courts in the P.A.R.C. 

and Mills cases substantial safeguards were provided to 

ensure the procedural due process rights of all handicapped 

children (Keim, 1976; Leitner, 1974). The protections re

cognized by these decisions included: 

(a) written notice for any proposed actions related to 

the education of a handicapped child including the 

reasons for the action and all relevant data; 

(b) the right to a hearing conducted by an impartial hear

ing officer when the parents objected to the pro

posed action; 

(c) access to all records and the right to an independent 

educational evaluation of the child; 

(d) the right to counsel, to confront and cross-examine 

witnesses, and to present evidence. 

In addition, the decision of the hearing officer was to be 
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based strictly on the evidence presented during the hear

ing with the burden of proof on the education agency. The 

rulings of the court in the P.A.R.C. and Mills cases and 

their emphasis on a wide range of procedural due process 

safeguards gave legal recognition to the rights of all 

handicapped individuals to an appropriate education and 

the equal protection of law. 

Related Legislation 

Following the decisions of P.A.R.C. and Mills, legis

lative efforts having impact on handicapped individuals 

intensified. The 1970s were characterized by several his

torically decisive examples of federal legislation which 

will continue to influence special education in the coming 

decades. Of crtitcal importance to the rights of the handi

capped was the Rehabilitation Act of 1973: Public Law 

93-112. 

Title V of Public Law 93-112 was perhaps the most 

comprehensive legislation to that time and influenced "every 

activity affected by federal financial assistance, from 

education and employment to transportation and recreation

al facilities and programs" (Shapiro, 1978, p. 11). Public 

Law 93-112 extended to handicapped persons equal opportuni

ties for vocational education and employment (Razeghi & 

Davis, 1979). In addition, Section 504 of the law provided 
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a basic civil rights provision which attempted to termin

ate discrimination against handicapped individuals in the 

United States (Ballard & Zettel, 1977; LaVor & Duncan, 

1974). To this end, procedural due process safeguards were 

incorporated under Section 504. 

Provisions for ensuring that handicapped children and 

their parents were guaranteed procedural due process pro

tections in decisions concerning identification, evaluation, 

and/or educational placement were instituted in 1974 under 

amendments to the Elementary and Secondary Education Act 

(Meyen, 1978). The Education of the Handicapped Amend

ments, Public Law 93-380, provided specific due process 

procedures and required that handicapped children be placed 

for educational purposes in the least restrictive environ

ment (Abeson, Bolick & Hass, 1977). Public Law 93-380, 

furthermore, provided an historic statement of public 

policy which reaffirmed the nation's goals for handicapped 

persons. These goals emphasized equal educational oppor

tunities and the right of all citizens to reach their full

est potential without financial barriers (Meyen, 1978). 

The historic progression of services for the handicapped 

was swiftly approaching a level characterized by appropri

ate education for all children without exclusion from the 

mainstream of education. 

The educational standards and financial support for 



17 

special education had thus been established through fed

eral action by 1975. The objectives of previous legisla

tion were embodied in the Education for All Handicapped 

Children Act of 1975: Public Law 94-142, which represented 

a continued evolution of the federal role in the education 

of disabled children (Abeson & Zettel, 1977). Specific 

provisions of Public Law 94-142 included: a free, appro

priate education for all handicapped children between the 

ages of three and twenty-one as a basic requirement of the 

law; priorities for the expenditure of funds; the educa

tion of students in the least restrictive environment; and 

the formulation of an individualized education plan for 

each child receiving special education services (Keim, 

1976; Meyen, 1976). In addition, specific guidelines con

cerning the assessment of handicapped children were in

corporated in the law (Kozel & Kotatori, 1978). 

The Education for All Handicapped Children Act of 

1975 emphasized due process ingredients which attempted 

to reinforce the rights of all involved; to conform more 

closely to court decrees ; and to clarify a niimber of the 

provisions of earlier statutes (Turnbull, Turnbull & 

Stickland, 1979). An effort was made to ensure the flex

ibility of procedural requirements in order to conform 

to the varying due process procedures among states. Public 

Law 94-142 made the promises of state and local education 
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agencies and the long held aspirations of individuals ded

icated to the education of all handicapped children a 

reality (Abeson & Zettel, 1977). 

Current Litigation 

The requirements of Public Law 94-142 mandating an 

appropriate education for all handicapped children in the 

least restrictive environment and disputes related to the 

fulfillment of these objectives have resulted in increas

ing intervention by the courts. The role of litigation in 

defining and enforcing the Education for All Handicapped 

Children Act of 1975 will unquestionably continue (Turnbull, 

1975; Turnbull, 1978). In the cases of Battle v. Common

wealth of Pennsylvania (1980) and Armstrong v. Kline (1979), 

for example, the courts ruled that some emotionally dis

turbed and severely retarded children are entitled to 

public education in excess of the normal 180-day school 

year (Flygare, 1980; Zirkel, 1980). Similarly, a 1979 

decision in the case of North v. District of Columbia 

Board of Education, placed with the school district the 

responsibility for the costs of a handicapped child's 

noneducational residential care (McCarthy, 1980). The 

court further extended the financial responsibility of 

the school to provide a full-time sign language inter

preter for a deaf child in the case of Rowley v. Board 
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of Education of the Hendrick Hudson Central School Disrtict 

(1980). The Supreme Court, however, recently circum

scribed the decision of the lower court in the Rowley case. 

These decisions and rulings of similar magnitude will con

tinue to influence the practice of special education in 

America's schools. 

The responsibility of all parties involved in the ed

ucation of handicapped children to abide by the legally 

guaranteed due process safeguards promulgated by Public 

Law 94-142 has been evidenced in a number of recent court 

decisions. In the 1980 case of Vogel v. School Board of 

Montrose R-14 School District the district court found 

that the local education agency had violated the procedural 

due process safeguards of Public Law 94-142 when it attempt

ed to change the educational placement of two handicapped 

children without prior notice to their parents. In addi

tion, the requirements of the appeals process and the en

titlement of parents to an impartial hearing officer 

were not met. Local education agencies were similarly 

reprimanded for failure to ensure the due process rights 

of handicapped children and their parents as required by 

Pxiblic Law 94-142 in the case of Howard S. v. Friendswood 

Independent School District (1978) and Sherry v. New York 

State Education Department (1979). 
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It is clear that state and local education agencies 

must make certain that parents of handicapped children are 

advised of their rights, that they are given every oppor

tunity to participate in decision-making, and that they 

understand and agree in writing to all special education 

decisions(Hoff, Fenton, Yoshida & Kaufman, 1978). The 

education of all handicapped children "is now a right to 

be claimed, not a service to be begged" (Leidermen, 1975, 

p. 7) . This right must be fully recognized, and profes

sionals and parents alike must assxime their responsibili

ties under Public Law 94-142. 

Purpose of the Study and Rationale 

As parents and school authorities have utilized with 

increasing frequency the hearing process required by Public 

Law 94-14 2, a broad base of information concerning the 

implementation and interpretation of recent federal leg

islation affecting the education of handicapped children 

has resulted. The data generated from these informal due 

process hearings and subsequent appeals to state and fed

eral courts have provided "a body of cases that will advise 

practitioners about their practices, parents about the 

nature of their entitlement, and legislators about their 

regulations (Bloom & Garfunkel, 1981, p. 381). From 

careful study and analysis of special education due process 
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hearings an understanding of the current "state of the art" 

of special education may be acquired (Lev, 1979). 

There has been only limited effort to analyze data 

concerning various factors critical to the nature of the 

due process hearing. Attempts to gain insight into the 

hearing process as it is being conducted under Public Law 

94-142 have focused on characteristics of hearing officers, 

classifications of students involved in the appeals pro

cess, disputed issues, and decisions. In these investi

gations, data were collected primarily through the use of 

questionnaires sent to parents, state departments of educa

tion, hearing officers, and school superintendents. Little 

attempt to analyze transcripts or official records of the 

due process hearings that relate directly to Public Law 

94-142 has been made. 

A need exists to systematize data relevant to the 

hearing process "in order to create a body of precedent. 

Until such time as this occurs, the hearing process will, 

at best, produce situation-specific rulings with little 

system wide educational impact" (Kuriloff et al., 1979, 

p.40). Through a thorough evaluation and synthesis of 

the information generated from due process hearings a 

clearer understanding of procedural due process in spe

cial education may be gained. An analysis of the official 

records of special education hearings will, likewise, 
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contribute needed insight into the realities of the hear

ing process as it is being implemented under the provisions 

of Public Law 94-142. 

Similarly, the perceptions of school administrators 

regarding due process hearings represent an area requiring 

further investigation. The attitudes of school officials 

involved in the application of Public Law 94-142 and their 

understanding of the hearing process may have direct bear

ing on the interpretation of the law by local education 

agencies. An effort to synthesize the beliefs of directors 

of special education programs concerning procedural due 

process and due process hearings may provide information 

of value in assessing special education practices and ad

ministration strategies. 

In addition, a comparison between the way in which 

school officials perceive the hearing process and how due 

process hearings are being conducted in actuality will 

provide data from which a variety of inferences may be 

drawn. Conclusions may be offered of value to schools in 

programming for handicapped children and in anticipating 

and avoiding potentially costly and time consuming dis

putes. Furthermore, the results may provide direction for 

the inservice training of school personnel concerning the 

special education hearing process as it is being conducted 

under Public Law 94-142. 
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In order to more fully comprehend the current nature 

of procedural due process in special education the follow

ing avenues of inquiry were suggested: (a) an indepth 

analysis of the official records and findings of special 

education due process hearings, (b) a survey of school 

officials concerning their attitudes and perceptions of 

due process rights and due process hearings, and (c) a 

comparison between the realities of the hearing process 

as reflected in the decisions rendered in special educa

tion cases and the perceptions of the hearing process by 

school administrators. 

Review of the Literature 

A review of the literature reveals little systematic 

effort to analyze the due process hearings conducted sub

sequent to the enactment of Public Law 94-142 or the per

ceptions of school authorities concerning procedural due 

process in special education. The studies available have 

limited the scope of their inquiry to relatively few com

ponents of the hearing process. In addition, these in

vestigations have relied primarily on the use of question

naires to obtain pertinent information. Only isolated 

attempts to examine the transcripts and official records 

of due process hearings have been evidenced. A majority 

of the investigations attempting to gain insight into the 
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hearing process have addressed the characteristics of in

dividuals appointed to serve as hearing officers. 

An essential element in the effective implementation 

of the procedural safeguards established by Public Law 

94-142 is the impartial hearing officer. Turnbull, 

Strickland, and Turnbull (1981) attempted to provide a 

profile of the attributes of hearing officers serving in 

the state of North Carolina since 1977. The authors con

ducted a survey of hearing officers and local education 

agency superintendents to determine the following: per

sonal characteristics of hearing officers; community and 

school involvement; reasons for serving as an officer; 

execution of responsibilities; the selection process; com

pensation; and service commitment. 

The survey findings indicated that the majority of 

hearing officers were white males ranging in age from 25 

to 35 years with legal or educational professional back

grounds. Approximately one-half were either retired from 

or currently employed in local education agencies. School 

superintendents responding to the questionnaire indicated 

that expertise related to education and general legislation 

was the most important qualification considered in the 

selection of hearing officers. Identifying individuals 

with this qualification as well as a knowledge of handi

capped persons, however, was considered the greatest 
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obstacle to securing effective hearing officers. 

Based on the results of their survey, Turnbull, Strickland, 

and Turnbull proposed a number of implications for educa

tion agencies in the selection of qualified and impartial 

due process hearing officers. 

The vocational background, training, and assignment 

procedures of hearing officers were the subjects of a sur

vey conducted by Smith (1981) of 42 state departments of 

education. Responses to the author* s twelve-item question

naire indicated that the vocational backgrounds of hearing 

officers varied greatly. The majority of hearing officers/ 

however, reported professional experience in law or higher 

education. Little uniformity in the training of hearing 

officers was observed although the "non-biased" require

ment of Public Law 94-14 2 was stressed as a major factor 

in the selection process. 

In addition to seeking information concerning hear

ing officers. Smith (1981) attempted to determine the types 

of exceptional children involved in hearings; issues over 

which hearings were requested; and hearing decisions. Ac

cording to Smith's survey, the greatest percentage of stu

dents involved in hearings were those classified as men

tally retarded. Learning disabled and emotionally dis

turbed children were the next most frequent participants 

in the hearing process. 
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In the majority of the hearings discussed in Smith's 

investigation the disputed issue was placement with few 

hearings challenging the evaluation or referral of handi

capped children. The majority of hearing decisions were 

in favor of the school. Although the author stated that 

the study was limited due to an incomplete return and the 

fact that a nximber of respondents failed to provide com

plete information, the findings did indicated that the 

hearing process was being utilized in an attempt to resolve 

disagreements between parents and pxiblic schools. 

In a similar effort to evaluate the use and effective

ness of due process procedures by parents and school offi

cials, Holman (1980) mailed questionnaires to the adminis

trators of 122 residential and day schools for the deaf 

across the United States. Information concerning the 

background and training of hearing officers; issues prompting 

due process cases; and the outcomes of hearings was pro

vided. The results of the survey indicated that parents 

were utilizing their due process rights in many schools for 

the deaf. Similarly, parents were actively participating 

in conferences to establish individualized education pro

grams for their children with a majority of conferences 

ending in agreement. This involvement and the degree of 

effectiveness of due process procedures varied, however, 

among the schools surveyed. The author proposed that this 
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variation reflected a difference in the interpretation of 

Public Law 94-142 among states. 

Respondents to Holman's survey (1980) provided data 

pertaining to the implementation of procedural safeguards 

and the hearing process in schools with which they were 

associated. The author compiled the responses of individ

ual school administrators in an attempt to define the cur

rent status of due process procedures in special education. 

No attempt, however, was made to gain insight into the 

respondent's perceptions of procedural due process out

side their particular special education programs. 

Lay (1977) sought to describe the appeals process 

conducted in Massachusetts during the first year of the 

implementation of Public Law 94-142. Data concerning the 

demographic characteristics of the population involved in 

due process hearings; the classification of handicapped 

children involved; the hearing officers officiating; and 

case outcomes were collected through questionnaires mailed 

to all parents who had participated in a hearing. The 

responses to the questionnaire indicated that participants 

in the hearing process tended to be white, middle-class, 

highly educated parents with children diagnosed as having 

special educational needs such as dyslexia and learning 

disabilities. The majority of these parents were seeking 

private educational placements for their children at the 
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expense of the local education agency. Decisions of hear

ing officers appeared idiosyncratic and situation-specific. 

The author concluded that participation in the hearing pro

cess was limited to affluent parents not representing a 

cross section of the population. Lay suggested that at

tempts be made to extend the law's procedural due process 

safeguards to a broader spectrum of parents of children 

with special educational needs. 

The studies discussed to this point have relied 

solely on the use of questionnaires to survey groups of 

individuals with knowledge of the hearing process as it is 

being conducted under Public Law 94-142. Scant effort to 

systematize information found in the transcripts and offi

cial records of due process hearings is available. In 

one such attempt* Budoff, Orenstein, and Abramson (1981) 

examined issues raised by parents participating in due 

process hearings through an analysis of 12 percent of the 

decisions written in Massachusetts after 1977. 

Budoff, Orenstein, and Abramson (1981) limited their 

analysis of due process hearings to the following vari

ables: the socioeconomic status of families participating 

in the appeals process; primary special needs of children 

involved; and disputed issues. The authors found families 

of handicapped children involved in due process hearings 

to represent a wide range of socioeconomic backgrounds. 
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Similarly, the students participating in hearings demon

strated a broad array of handicapping conditions. Children 

identified as learning disabled, however, were involved 

most frequently in due process actions. The issues brought 

to hearings by parents were categorized as identification 

issues, disputes related to services, placement disputes, 

and miscellaneous cases. The frequencies of cases were 

distributed equally among disputed issues. The authors 

found that decisions could not be clearly classified as 

"winning" or "losing" due to the nonjudgemental nature of 

the hearing process. 

A review of the literature offers limited insight in

to the hearing process as it is being conducted under the 

regulations of Public Law 94-142 and the perceptions of 

the hearing process by school officials. Although Holman 

(1980) surveyed school administrators concerning the imple

mentation of due process procedures in their respective 

schools, no inquiry was made into the understanding of 

special education administrators of the hearing process 

on a larger scale. Furthermore, the majority of investi

gations attempting to explore due process hearings have 

employed questionnaires exclusively to acquire data. The 

isolated attempt of Budoff, Orenstein, and Abramson (1981) 

to analyze the official records of due process hearings 

appears limited in scope. 
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In addition to the limited nature of the investiga

tions into the special education hearing process, several 

inconsistencies among the findings of the available studies 

are evident. Budoff et al. (1981) reported that learning 

disabled children were most frequently involved in hear

ings and that no single disputed issue could be identified 

as arising most frequently. Smith (1981) conversely re

ported that mentally retarded students participated in 

hearings most often with the most frequently disputed 

issue being placement. Lay (1977) observed that the ma

jority of parents involved in hearings were white, middle-

class, and highly educated; Budoff et al., however, found 

that participating parents represented a wide range of 

socioeconomic backgrounds. These inconsistencies as well 

as the inconclusiveness of available research dictates a 

need for further investigation into procedural due pro

cess in special education. 

An indepth analysis of the official records of special 

education due process hearings addressing an expanded range 

of variables is needed to more fully assess the implemen

tation of the procedural safeguards guaranteed to all 

handicapped students by the Education for All Handicapped 

Children Act of 1975. Similarly, a survey of special ed

ucation administrators is indicated to determine the atti

tudes and perceptions of school officials toward due 
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process rights and the hearing process as it is being con

ducted under Public Law 94-142. A comparison between the 

perceptions of the hearing process by school administra

tors and the actualities of special education cases as re

flected in hearing findings will provide insight into the 

nature of procedural due process in special education. 

Definitions of Terms 

Advocate/Advocacy Group - An organization or individ

ual speaking or acting on behalf of another person or 

cause. Advocates may assist individuals who are unable to 

manage their own resources or to protect themselves from 

exploitation. 

Compromise Decision - A decision rendered by an im

partial hearing officer which favors neither party exclu

sively, but is arrived at through mutual concessions or 

directives. 

Consent Decree - A decision entered in a judicial 

hearing on consent of both parties. A consent decree is 

not properly a judicial order, but is in the nature of a 

solemn contract or agreement of the parties, made under 

the sanction of the court, and is a just determination 

of their rights upon the real facts of the case, if such 

facts have been proved. 
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Cooperative Special Education Program - A coopera

tive special education program is a program arrangement 

in which any number of participating school districts 

combine facilities, resources, or personnel to more effec

tively serve the needs of the handicapped students in the 

participating districts. Cooperative special education 

programs are usually under the management of a single 

director of special education. 

Due Process Hearing Transcript/Official Record - An 

official copy of the proceedings of a hearing. An official 

copy of the decision rendered in a due process hearing 

and the facts pertinent to the outcome of the case. 

Expert Witness - Any individual who has special know

ledge, training, or experience may be declared to be an 

expert witness by a due process hearing officer. The hear

ing officer has wide discretion in determining whether a 

witness should be considered an expert. If a witness is 

allowed to testify as an expert, the witness can draw con

clusions, offer opinions, and answer hypothetical questions. 

Impartial Hearing Officer - Hearings must be conducted 

by an individual appointed by the state department of edu

cation. This individual is designated as the hearing of

ficer. The hearing officer selected may not be an employee 

of a public agency which is involved in the education or 

care of the handicapped student represented in the hearing. 
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The hearing officer may not have a personal or profession

al interest which would conflict with his or her objectiv

ity in the hearing. 

Least Restrictive Environment - The least restrictive 

environment is considered to be the educational placement 

appropriate to a child's individual needs and, wherever 

possible, a setting with children who are not handicapped. 

Special classes and special education services separate 

from regular classes, should only be utilized when the 

child's handicap is so severe that he/she cannot be edu

cated in regular classes with the use of special services 

or equipment. 

Petitioner - One who presents a petition to a court, 

hearing officer, or legislative body. An individual who 

initiates a proceeding or one who takes an appeal from a 

judgement. 

Procedural Due Process - Procedural due process in

corporates those safeguards to one's liberty and property 

interests mandated by the fifth and fourteenth amendments 

to the United States Constitution. A central meaning of 

procedural due process is that parties whose rights are 

to be affected are entitled to be heard and, in order that 

they may enjoy that right, they must be notified. 

Related Services - Related services means transporta

tion, and such developmental, corrective, and other 



34 

supportive services (including speech pathology, audiology, 

psychological services, physical and occupational therapy) 

as may be required to assist a handicapped child to bene

fit from special education. 

Respondent - The party who makes an answer to a legal 

proceeding (e.g., the party against whom a due process 

action is initiated). 

Single-Member District Special Education Program - A 

single-member district special education program is a pro

gram arrangement utilizing the facilities, resources, and 

personnel of a single school district. 

Surrogate Parent - A surrogate parent is a person who 

is legally entitled to take the place of the parent under 

certain circumstances. This may be when a student's par

ents cannot be identified, cannot be located, or the stu

dent is a legal ward of the state. Individuals selected 

as surrogate parents may represent the student in all 

matters relating to the identification, evaluation, educa

tional placement, and provision of a free, appropriate 

public education of the student. 



CHAPTER II 

METHODS AND PROCEDURES 

An analysis of the facts pertinent to each special 

education due process hearing and the official summary and 

findings of each case which has been convened in the state 

of Texas and relates directly to Public Law 94-14 2 was con

ducted in an effort to systematize specific information 

generated from procedural due process hearings. In addi

tion, a survey of directors of special education programs 

in the state of Texas was employed to determine the per

ceptions and attitudes of school officials toward the due 

process rights promulgated by Public Law 94-142 and the due 

process hearings convened subsequent to the enactment of 

the law. The data generated from the analysis of due pro

cess hearing transcripts and official records was com

pared with the information acquired through the survey 

of special education administrators. 

Analysis of Special Education Hearings 

Questions 

An examination of the data generated from the analysis 

of special education due process hearing official summaries, 

findings, and decisions attempted to answer the following 

35 
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questions: 

(a) Characteristics of parties participating in the hear

ing process: Who is initiating each due process hear

ing? What percentage of parents participating have 

Hispanic surnames? What is the primary handicapping 

condition of each child involved? What is the sever

ity of the handicapping condition of each child? To 

what extent are surrogate parents being utilized in 

due process hearings? 

(b) Information pertinent to the conduct of special educa

tion hearings: What issues are being decided by due 

process hearings? What is the average length of a 

hearing? To what extent are professional counsel and 

the testimony of expert witnesses being utilized? 

Do expert witnesses testify against the school dis

tricts in which they are employed? 

(c) Characteristics of hearing officers: What are the 

vocational/professional backgrounds of hearing offi

cers? What training for their role as hearing offi

cers do these individuals receive? 

(d) Information related to case outcomes: Is the deci

sion of the hearing officer influenced by the special 

educational need or severity of impairment of the 

child represented in the hearing process? Does the 

nature of the issue being decided influence the 
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outcome of the case? What factors result in a failure 

to reach a decision in special education due process 

hearings? What percentage of initial decisions are 

appealed? Are patterns of rulings by individual hear

ing officers discernible? 

Procedure 

An analysis of the official summaries, findings, and 

decisions of special education due process hearings was 

conducted in the Texas Education Agency Office of General 

Counsel, 150 East Riverside Drive, Austin, Texas. The 105 

special education cases examined by this study had been 

decided in the state of Texas after September 1, 1978 and 

related directly to Public Law 94-142. An additional 123 

orders by the State Commissioner of Education for dismiss

al of cases which were initiated but terminated prior to 

the decision-making stage were reviewed. A summary of the 

number and status of special education cases filed in 

Texas from September 1, 1978 to November 10, 1981 is re

ported in Appendix B. 

Information available for each hearing was gathered 

and recorded on the data sheet reproduced in Appendix C. 

Although the reports of due process hearings varied some

what in format and complexity, all records contained data 

sufficient to address the proposed variables. 
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Variables 

The following variables provided the framework for 

the analysis of hearing transcripts and official records: 

1. Party initiating the hearing: 

a) Local education agency 

b) Parent/guardian 

(1) Hispanic surname 

c) Other 

2. Category of exceptionality of student involved 

in the hearing process: 

a) Learning disabled 

b) Mentally retarded 

c) Emotionally disturbed 

d) Hearing impaired 

e) Visually handicapped 

f) Orthopedically handicapped 

g) Speech handicapped 

h) Health impaired 

i) Gifted 

j) Multiply handicapped 

3. Severity of the child's handicapping condition: 

a) Mild 

b) Moderate 

c) Severe 
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4. Disputed issue: 

a) Dispute related to identification 

b) Dispute related to direct educational services 

c) Dispute related to related services 

d) Dispute related to placement 

(1) Plaintiff seeking less restrictive envi

ronment 

(2) Plaintiff seeking more restrictive envi

ronment 

5. Length of hearing 

6. Surrogate parent involved 

7. Representation or direct assistance to either 

party by: 

a) Legal counsel 

b) Members of advocacy groups 

c) Other 

8. Testimony of an expert witness utilized: 

a) Medical expert 

b) Psychological expert 

c) Educational expert 

d) Other 

9. Testimony of an expert witness against the local 

education agency in which the witness is employed 

10. Failure to reach a decision resulting from: 

a) Inadequate preparation or presentation 
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b) Agreement prior to the decision-making stage 

c) Other 

11. Hearing officer presiding in the case 

12. Vocational/professional background and training 

of hearing officer 

13. Ruling subsequently reviewed by the state educa

tion agency or court of appropriate jurisdiction: 

a) Appealed by parent/guardian 

b) Appealed by local education agency 

14. Case outcome: 

a) Decision in favor of parent/guardian 

b) Decision in favor of local education agency 

c) Compromise decision 

d) Decision reversed by state education agency 

e) Decision upheld by state education agency 

Survey of Directors of Special Education 

Questions 

The results of the survey of directors of special 

education in the state of Texas attempted to answer the 

following questions: 

(a) What are the perceptions and attitudes of special 

education administrators toward procedural due process 

and the due process hearings conducted under the 
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provisions of Public Law 94-142? 

(b) Do the perceptions and attitudes of school officials 

differ significantly from the realities of the hear

ing process? 

(c) Do the perceptions and attitudes of school officials 

who have participated in the hearing process differ 

significantly from the perceptions of administrators 

lacking direct experience with a due process hearing? 

(d) Do the perceptions and attitudes of school adminis

trators who have had teaching experience in special 

education differ significantly from the perceptions 

of directors without teaching experience in special 

education? 

(e) Do the perceptions and attitudes of the directors of 

cooperative special education programs differ signi

ficantly from the attitudes of directors of single-

member district special education programs? 

(f) Do the perceptions and attitudes of the directors of 

smaller special education programs (serving less 

than 600 students) differ significantly from the at

titudes of directors of larger special education pro

grams (serving more than 600 students)? 
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Procedure 

A survey of 300 directors of special education pro

grams in the state of Texas was conducted in an attempt 

to determine the perceptions and attitudes of school offi

cials toward procedural due process and the due process 

hearings conducted under the provisions of Public Law 

94-142. Data were collected through the use of the ques

tionnaire reproduced in Appendix D. 

The questionnaire was composed of 41 items. Primary 

components of the questionnaire consisted of: (a) demo

graphic variables, (b) items which pertained to the imple

mentation of Public Law 94-142 and the due process safe

guards outlined by the law in the respondent's special 

education program, and (c) items associated with the re

spondent's perceptions and attitudes concerning the hear

ing process as it is being conducted in the state of Texas. 

A majority of survey items related directly to the ques

tions previously proposed as a basis for the analysis of 

special education due process hearing transcripts and offi

cial records. Questionnaire items which pertained to the 

respondent's understanding of the hearing process focused 

on the characteristics of parties participating in the 

hearing process; information pertinent to the conduct of 
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special education hearings; characteristics of hearing 

officers; and information related to case outcomes. 

Subjects 

The questionnaire reproduced in Appendix D was mailed 

to the directors of 300 special education programs in the 

state of Texas. The 300 school officials receiving the 

questionnaires were randomly selected from a total popula

tion of 428 directors of special education cooperative 

programs and single-member districts. The sample to be 

surveyed represented 70% of the total number of special 

education programs in the state. The school administra

tors participating in the survey included directors asso

ciated with special education programs that had been in

volved in due process hearings as well as directors lack

ing experience with the hearing process. Of the 300 ques

tionnaires mailed, 47% (140 questionnaires) were completed 

and returned. 

Demographic information reported for each director 

of special education who responded to the questionnaire is 

presented in Table 2.1. The number and percentage of ad

ministrators holding an administrative certificate; years 

of experience as an administrator; years of experience in 

special education; special education arrangements; and 
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Table 2.1 

Demographic Information for 

Respondents to the Questionnaire (N=140) 

Number Percent 
of Directors 

ADMINISTRATIVE CERTIFICATION 106 76% 

YEARS EXPERIENCE/ADMINISTRATOR 

1 to 5 Years 
6 to 10 Years 
11 to 15 Years 
16 to 20 Years 
Above 20 Years 

38 
44 
34 
16 
8 

27% 
31% 
24% 
12% 
6% 

X = 10.1 Years 

YEARS EXPERIENCE/SPEC EDUCATION 

1 to 
6 to 
11 to 
Above 

0 
5 
10 
15 
15 

Years 
Years 
Years 
Years 
Years 

42 
46 
35 
8 
9 

30% 
32% 
25% 
6% 
7% 

X = 5.1 Years 

COOPERATIVE PROGRAM 69 49% 

SINGLE-MEMBER DISTRICT PROGRAM 71 51% 

EXPERIENCE IN DUE PROCESS HEARING 49 35% 
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administrators participating directly in a due process 

hearing are shown. 

Hypotheses 

The responses to the questionnaire by directors of 

special education programs who had been involved in due 

process hearings were compared with the responses of direc

tors lacking direct experience with the hearing process in 

an attempt to test the following null hypothesis: 

H;L* There is no significant difference in the perceptions 

of the hearing process of directors of special education 

who had participated in due process hearings and the per

ceptions of directors who had not participated in due pro

cess hearings. 

The responses to the questionnaire by directors having 

had experience teaching in special education were compared 

with the responses of directors without experience teach

ing in special education in an attempt to test the follow

ing null hypothesis: 

H2: There is no significant difference in the perceptions 

of the hearing process of directors of special education 

who had experience teaching in special education and the 

perceptions of directors without experience teaching in 

special education. 

The responses to the questionnaire by directors of 

cooperative special education programs were compared with 
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the responses of directors of single-member district spe

cial education programs in an attempt to test the follow

ing null hypothesis: 

H3: There is no significant difference in the perceptions 

of the hearing process of directors of cooperative special 

education programs and the perceptions of directors of 

single-member district special education programs. 

The responses to the questionnaire by directors of 

special education programs serving less than 600 students 

(49.3% of respondents) were compared with the responses of 

directors of programs serving more than 600 students (50.7% 

of respondents) in an attempt to test the following null 

hypothesis: 

H^: There is no significant difference in the perceptions 

of directors of special education programs serving less 

than 600 students and the perceptions of directors of pro

grams serving more than 600 students. 

The responses to the questionnaire were compared with 

the data generated from the analysis of due process hear

ings in an attempt to test the following null hypothesis: 

H5: There is no significant difference in the nature of 

the data synthesized from an analysis of the official sum

maries and findings of due process hearings and the per

ceptions of directors of special education as measured by 

the questionnaire concerning these hearings. 
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Treatment of Data 

Analysis of Special Education Hearings 

The frequency and percentage of due process hearings 

were determined for each of the following variables: 

(a) Party initiating the hearing; 

(b) Participation of a surrogate parent; 

(c) Parent/guardian with Hispanic surname; 

(d) Categories of primary exceptionality of students in

volved in the hearing process; 

(e) Multiple handicaps; 

(f) Severity of the child's handicapping condition; 

(g) Disputed issue; 

(h) Representation by legal counsel, members of advocacy 

groups, etc.; 

(i) Testimony of expert witnesses; 

(j) Testimony of expert witnesses against the local educa

tion agency in which they are employed; 

(k) Failure to reach a decision; 

(1) Case outcome; 

(m) Rulings subsequently reviewed by the state education 

agency or a court of appropriate jurisdiction. 

Frequency distributions of case outcome by (a) party 

initiating the hearing; (b) primary handicapping condition 

of the student represented in the hearing; (c) severity of 
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impairment, (d) disputed issue, and (e) individual hear

ing officer were determined. Conclusions and inferences 

were drawn from the interpretation of data. 

Survey of Directors of Special Education 

The frequency and percentage of responses for each 

item in the questionnaire were determined. The mean and 

standard deviation for rating scale items were computed. 

The chi-square (X^) technique was utilized to deter

mine the significance of difference between the responses 

to the questionnaire by the following independent groups: 

(a) directors of special education having had experience 

with the hearing process and directors having had 

no experience with due process hearings; 

(b) directors having had experience teaching in special 

education and directors having had no experience teach

ing in special education; 

(c) directors of cooperative special education programs 

and directors of single-member district programs; 

(d) directors of special education programs serving less 

than 600 students and directors of programs serving 

more than 600 students. 
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Comparison of Analysis and Survey 

Statistical techniques useful in determining signif

icant difference do not readily lend themselves to the 

comparisons of the perceptions of school administrators 

and the realities of the hearing process due to the nature 

of the data being considered. Responses to the survey in-

strximient are discussed, therefore, in conjunction with 

corresponding data generated from the analysis of due pro

cess transcripts and official records in an attempt to 

demonstrate any differences between the perceptions of 

program directors and the actualities of due process hear

ings. A significant difference was assximed to exist when 

a majority of respondents indicated a response to the item 

being considered which was in direct contrast to the find

ings of the analysis of hearings for the corresponding 

variable. 



CHAPTER III 

RESULTS 

The purpose of the present study was to acquire needed 

insight into procedural due process in special education. 

In an effort to acheive this objective, an examination of 

the impartial hearing process in the state of Texas was 

proposed. The hearing process is guaranteed to all handi

capped students by the procedural due process requirements 

of the Education for All Handicapped Children Act of 1975. 

The following avenues of inquiry were pursued to explore 

the implementation of the hearing process: (a) an analy

sis of special education due process hearing official sum

maries, findings, and decisions, (b) a survey of directors 

of special education programs concerning their perceptions 

and attitudes toward the hearing process required by Public 

Law 94-142, (c) an analysis/synthesis of the perceptions 

and attitudes of directors of special education who re

sponded to the survey, and (d) a comparison between the 

perceptions of directors of special education and the 

actualities of due process hearings. 

The presentation of the results of the study will take 

place in four sections. The results will be presented in 

the following order: (a) the analysis of special educa

tion hearings, (b) the survey of directors of special 

50 
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education programs, (c) comparisons of groups responding 

to the questionnaire, amd (d) comparisons of the survey 

with the analysis of due process hearings. 

Analysis of Special Education Hearings 

An examination of the facts pertinent to each special 

education due process hearing and the official summary and 

findings of each case which has been convened in the state 

of Texas and relates to Public Law 94-142 was conducted. 

The 105 special education cases included in the investiga

tion were filed between September, 1978 and January, 1982. 

An additional 123 orders by the State Commissioner of Ed

ucation for dismissal of hearings which were initiated but 

terminated prior to the decision-making stage were review

ed. The data generated from the analysis of special educa

tion hearings is presented in an attempt to answer ques

tions previously proposed concerning parties participating 

in the hearing process; the conduct of special education 

cases; case outcomes; and the characteristics of hearing 

officers. 

Participants in Due Process Hearings 

An examination of the official records of 105 special 

education cases which culminated in decisions by hearing 

officers revealed that parents or guardians of handicapped 
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children initiated due process actions much more frequent

ly than local education agencies. Of the 105 cases re

viewed, 92.4% were initiated by parents or guardians. 

Local education agencies requested five hearings (4.8%). 

Information related to parties who initiated hearings is 

presented in Table 3.1. In an isolated special education 

case, the parents of a handicapped child and a local educa

tion agency jointly petitioned for a due process hearing 

against a state residential facility. 

Table 3.1 

Initiators of Due Process Actions 

Petitioner Number Percent 

Parents/Guardians 

Local Education Agencies 

Surrogate Parents 

Parent/Local Education Agency 

Totals 

97 

5 

2 

1 

105 

92.4% 

4.8% 

1.9% 

.9% 

100 % 

Public Law 94-142 provides for the designation of a 

surroaate parent in certain circumstances to act in behalf 
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of a handicapped child. Surrogate parents are entitled to 

request a procedural due process hearing in order to ensure 

the rights of the child they represent. Surrogate parents 

were utilized infrequently, however, in the special educa

tion hearings examined. Only two (1.9%) of the 105 cases 

reviewed involved the participation of a surrogate parent. 

An attempt had been made to delete all personally 

identifying information concerning the participants in due 

process actions from the records examined by this study. 

Information related to the socioeconomic status or ethnic 

origins of parties participating in hearings was, there

fore, difficult to determine. Few parents or guardians 

who were involved in due process hearings, however, had 

Hispanic surnames. Of the 105 cases for which decisions 

were rendered, nine hearings (8.6%) involved parents or 

guardians of Hispanic descent. 

Exceptional children represented in due process hear

ings demonstrated a diversity of primary handicapping con

ditions. Table 3.2 shows the number and percentage of 

children involved in hearings from each of nine categories 

of exceptionality. Mentally retarded and emotionally dis

turbed children participated most frequently in the special 

education cases examined. Mentally retarded students were 

represented in 32.4% of due process hearings; emotionally 

disturbed children were involved in 29.5% of the hearings 
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analyzed. The next most frequent participants in due pro

cess actions were hearing impaired (14.3%) and learning 

disabled children (13.3%). Health impaired students parti

cipated in 4.8% of special education cases. Orthopedically 

impaired, visually handicapped, and speech handicapped stu

dents were involved in 5.7% of the hearings reviewed. No 

child classified as gifted was represented in a due pro

cess action. 

Table 3.2 

Categories of Primary Exceptionality of Children 

Involved in Due Process Hearings 

Category Number Percent 

Mentally Retarded 

Emotionally Disturbed 

Hearing Impaired 

Learning Disabled 

Health Impaired 

Orthopedically Impaired 

Visually Handicapped 

Speech Handicapped 

Gifted 

d 

Totals 

34 

31 

15 

14 

5 

2 

2 

2 

0 

I'̂ S 

32.4% 

29.5% 

14.3% 

13.3% 

4.8% 

1.9% 

1.9% 

1.9% 

0 % 

100 ^ 
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According to the Texas Education Agency Office of 

Information Analysis, 342,807 handicapped children were 

being served in the state of Texas during the period in 

which the hearings examined were initiated. Although men

tally retarded and emotionally disturbed students were rep

resented in the majority of due process hearings (61.9%), 

these children accounted for only 13.0% of the handicapped 

students in the state. Refer to Table 3.3. Similarly, 

hearing impaired children were involved in 14.3% of special 

education cases; hearing impaired children, however. 

Table 3.3 

Students Represented in Hearings Related 

to Prevalence of Handicapped Children in Texas 

Category Percent of Prevalence 
Cases in Texas 

Mentally Retarded 

Emotionally Disturbed 

Hearing Impaired 

Learning Disabled 

Orthopedically Impaired 

Visually Handicapped 

Speech Handicapped 

3 2 . 4 % 

2 9 . 5 % 

1 4 . 3 % 

1 3 . 3 % 

1.9% 

1.9% 

1.9% 

7 . 6 9 % 

5 . 2 9 % 

1 .10% 

4 8 . 1 6 % 

1 .26% 

.53% 

2 4 . 2 5 % 
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represent only 1.3% of the handicapped in the state. Learn

ing disabled students comprised 4 8.2% of the total number 

of handicapped students in Texas. Individuals classified 

as learning disabled, however, were represented in a much 

smaller percentage of due process cases (13.3%). Of inter

est is the observation that only 1.9% of the due process 

actions reviewed involved speech handicapped children. 

Students who received special education services for speech 

handicaps during this period, however, made up 24.3% of the 

exceptional children in the state. 

Children involved in due process hearings demonstrated 

a variety of special education needs. Case records con

tained descriptions of students who exhibited single handi

caps as well as combinations of handicapping conditions. 

In the majority of hearings examined (62.9%), a single 

handicapping condition was reported for the child involved 

in the case. Multiply handicapped children, however, were 

represented in 39 of the 105 special education hearings 

analyzed (37.1%). Table 3.4 presents data concerning the 

distribution of single and multiple handicapping conditions. 

Similarly, students involved in due process actions 

demonstrated handicapping conditions ranging in severity 

from mild to severe. Moderately handicapped children par

ticipated most often in hearings (50.5%) with severely 

handicapped students being represented next most frequently 
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Table 3.4 

Incidence of Children Involved in Hearings 

Exhibiting Single and Multiple Handicaps 

Handicap 

Multiply Handicapped 

Single Handicapping Condition 

Totals 

Number 

39 

66 

105 

Percent 

37.1% 

62.9% 

100 % 

Table 3.5 

Severity of Handicapping Conditions of Children 

Involved in Due Process Hearings 

Severity Number Percent 

Mildly Handicapped 

Moderately Handicapped 

Severely Handicapped 

Totals 

13 

53 

39 

105 

12.4% 

50.5% 

37.1% 

100 % 
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(37.1%). Mildly handicapped children were represented in 

12.4% of the hearings reviewed. Table 3.5 illustrates the 

severity of the handicapping conditions of children in

volved in due process hearings. 

Conduct of Due Process Hearings 

The issues over which due process hearings were ini

tiated in the 105 special education cases reviewed are pre

sented in Table 3.6. The 105 due process hearings involved 

five primary issues. While in 27.7% of the cases examined 

more than one disputed issue was reported, an attempt was 

made to identify the primary issue and classify each case 

on the basis of this issue. The five main disputed issues 

observed were placement, direct educational services, iden

tification, related services, and reimbursement for ex

penses. 

Due process hearings which addressed the educational 

placement of handicapped students were the most frequently 

occurring cases constituting 71.4% of those considered. 

Disputes involving direct educational services (20.0%) were 

the next most frequently reported. Identification and re

lated services issues arose in 16.2% and 15.2% of due pro

cess actions respectively. The least frequently addressed 

issue was the reimbursement of parents for out-of-pocket 

expenses (5.7%). 
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Table 3.6 

Disputed Issues in Due Process Hearings 

Issue Number Percent 

Placement 75 71.4% 

Direct Educational Services 21 20.0% 

Identification 17 16.2% 

Related Services 16 15.2% 

Reimbursement for Expenses 6 5.7% 

Note: Hearings could be classified on more than one dis
puted issue, thus, total will exceed 105. 

Issues related to the educational placement of handi

capped children were the most frequently contested. Dis

putes related to placement could be classified into two 

categories. The two categories were determined by the 

relative restrictiveness of the placement setting being 

sought. In 81.3% of the hearings reviewed concerning place

ment, the petitioners were seeking more restrictive envi

ronments for the students they represented. More restric

tive settings included special public school programs, 

private day school programs, and 24-hour residential care 

facilities. Less restrictive educational placements were 

sought in 18.7% of the cases examined. In the majority of 
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these cases parents were attempting to remove their chil

dren from special class placement into resource room.s or 

the regular classroom. Table 3.7 illustrates the disputes 

related to placement in the hearings analyzed. 

Table 3.7 

Hearing Issues Related to Placement 

Issue Number Percent 

Petitioner Seeking 
More Restrictive Placement 61 81.3% 

Petitioner Seeking 
Less Restrictive Placement 14 18.7% 

Totals 75 100 % 

Public Law 94-142 requires that both parents and 

school districts have the right to representation or assis

tance by a third party. In the cases examined by this 

study, the most common source of third party assistance was 

legal counsel. Other sources of third party assistance in

cluded members of advocacy groups, superintendents, rela

tives, and friends. In the due process hearings examined 

the frequency with which parents and schools availed 
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themselves of their entitlement to third party assistance 

was evaluated. 

On the whole, local education agencies were represent

ed by legal counsel more frequently than were parents of 

handicapped children. Specifically, schools were repre

sented by attorneys in 8.6% more due process hearings than 

were parents or guardians. See Tables 3.8 and 3.9. Parents 

or guardians were assisted by members of advocacy groups 

(e.g.. Advocacy, Inc.) in 3.8% of the cases while schools 

were not assisted by advocacy groups. Parents and schools 

utilized the assistance of individuals other than attorneys 

or advocates in 8.6% and 9.5% of the hearings respectively. 

In these cases, schools were assisted/represented by super

intendents; parents by relatives or friends. 

Table 3.8 

Assistance to Parent or Representation 

by Third Party 

Third Party Number Percent 

Legal Counsel 

Advocacy Group 

Other 

No Assistance 

65 

4 

9 

27 

61 .9% 

3.8% 

8.6% 

25.7% 
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Table 3.9 

Assistance to School or Representation 

by Third Party 

Third Party Number Percent 

Legal Counsel 

Advocacy Group 

Other 

No Assistance 

74 

0 

10 

2 1 

70.5% 

0 % 

9.5% 

20.0% 

Both parties in a procedural due process hearing have 

the opportunity to produce the testimony of individuals 

knowledgeable as to the education and treatment of handi

capped individuals. In the cases involved in this study, 

the testimony of expert witnesses was employed by both 

school districts and parents. Parents of handicapped child

ren utilized the testimony of an expert witness in 53.4% 

of the hearings analyzed; schools produced testimony in 

45.7% of the cases. The nature of the testimony of the 

experts utilized in the hearings reviewed could be classi

fied under four headings. These categories were medical, 

psychological, educational, and other. Those witnesses 

under the heading of "Other" included school administrators, 
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speech pathologists/therapists, and in one situation, a 

mother of a handicapped child unrelated to the case. In 

virtually all hearings examined, a variety of written re

ports were entered into the case record. Written evidence 

included psychological/educational assessments, medical 

reports, and professional observations of the child. 

Based on the data generated from the analysis of due 

process hearings it appeared that the testimony of expert 

witnesses was introduced in at least one-half of the spe

cial education cases examined. Table 3.10 depicts the 

breakdown by major heading of the utilization of expert 

witnesses by parents or guardians. Parents of handicapped 

Table 3.10 

Testimony of Expert Witnesses 

for the Parent 

Expert Witness Number Percent 

Hearings Involving Testimony of 
Witnesses for the Parent 56 53.4% 

Medical 

Psychological 

Educational 

Other 

27 

45 

27 

11 

25.9% 

42.4% 

25.9% 

10.6% 
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children employed the testimony of expert medical and 

educational witnesses equally in the cases examined. Med

ical experts were utilized in 25.9% of the hearings review

ed; educational experts were, likewise, produced in 25.9% 

of cases. Parents utilized psychological experts more fre

quently than any other group of expert witnesses. Psycho

logical experts who testified for the parent were produced 

in 42.4% of due process hearings. 

Table 3.11 shows the use of expert witnesses by local 

education agencies. School districts most frequently em

ployed expert witnesses whose testimony dealt with the ed

ucation of handicapped children. Educational experts were 

utilized in 4 0.5% of the hearings reviewed. Psychological 

experts were produced next most often by the schools 

(36.7%). The testimony of medical experts was utilized in 

15.5% of the due process actions examined. 

Parents employed the testimony of expert witnesses in 

slightly more cases (7.7% more) than did local education 

agencies. The nature of the testimony for the parents, 

however, differed noticably from the testimony for the 

school. Parents utilized the testimony of medical and 

psychological experts more frequently than local education 

agencies. Medical experts were utilized in 10.4% more 

hearings by parents than by schools. Psychological experts 

were employed by parents in 5.7% more special education 
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cases. Local education agencies, however, presented the 

testimony of educational experts in 14.6% more hearings 

than did parents. 

Table 3.11 

Testimony of Expert Witnesses 

for the School 

Expert Witness Number Percent 

Hearings Involving Testimony of 
Witnesses for the School 4 8 45.7% 

Medical 16 15.5% 

Psychological 38 36.7% 

Educational 42 40.5% 

Other 13 12.4% 

x> 

In some situations it was observed that an employee 

of a school district which was involved in a due process 

action offered testimony in favor of the parent rather 

than the school in which the witness was employed. In 

three of the due process hearings examined it was noted 

that an expert witness testified against his/her employing 

school district. All three witnesses were classrooir 
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teachers who supported the position of the party opposing 

their employer: the local education agency. 

Due to the nature of the official records from which 

data concerning special education hearings were collected, 

it was difficult to determine with accuracy the average 

length of a due process hearing. Although a hearing offi

cer is required by Public Law 94-142 to enter a decision 

in a case within 45 days from the date he/she is notified 

of a hearing request, hearings were seldom concluded with

in this time period. Continuances and requests for addi

tional time for preparation were frequently sought and 

readily granted to one or both parties in a hearing. Hear

ings were generally concluded within ten months to one year 

after the date they were initiated. 

Outcomes of Due Process Hearings 

The decisions rendered in the 105 due process hearings 

which formed the basis for this investigation were of three 

types. Outcomes were classified as decisions in favor of 

parents/guardians, decisions in favor of local education 

agencies, and compromise decisions. Compromise decisions 

were considered those case outcomes which favored neither 

party but were arrived at through mutual concessions or 

directives. The outcomes of 57.1% of the 105 special edu

cation cases examined favored local education agencies. 
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Decisions which supported the positions of parents or 

guardians constituted 26.7% of the total outcomes. Rulings 

of hearing officers which favored neither party but re

quired a mutual compromise made up 16.2% of hearing deci

sions. See Table 3.12 

Table 3.12 

Outcomes of Special Education Hearings 

Outcome Number Percent 

Decision in Favor of School 

Decision in Favor of Parent 

Compromise Decision 

Totals 

60 

28 

17 

105 

57.1% 

26.7% 

16.2% 

100 % 

A due process hearing may be initiated by a parent or 

guardian, a local education agency, or any other aggrieved 

party to secure the most appropriate education for a handi

capped child. In the cases analyzed by this study 97 of 

the 105 hearings (92.4%) were requested by parents or 

guardians. Local education agencies initiated five due 

process actions (4.8%). Due process hearings requested by 
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parents outnumbered those initiated by schools by 88.5%. 

The case outcome was not necessarily influenced by the 

party who initiated the hearing. 

In reviewing the hearing outcomes, only 25.8% of the 

cases initiated by parents or guardians were decided in 

favor of the initiating party. Refer to Table 3.13. Cases 

requested by parents which were held in favor of the local 

education agency constituted 58.0%. Due process actions 

which were initiated by parents and resulted in a compro

mise decision made up 16.2% of those r̂equested. Contrast

ingly, of the five due process actions initiated by a loca] 

education agency 100% were held in favor of the school. 

Table 3.13 

Outcomes of Hearings as Related to Initiator 

of Due Process Actions 

Initiator 

Parent 

School 

Other 

Number 
Initiated 

97 

5 

3 

Decisions 
in Favor 
of Initiator 

25 

5 

3 

Percent in 
Favor of 
Initiator 

25.8% 

100 % 

100 % 
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In each of these cases the school was attempting to identi

fy and assess a child thought to be in need of special 

education services against the wishes of the child's parent 

or guardian. In each case the hearing officer ruled in 

favor of the local education agency. 

The nature of the handicapping conditions of children 

represented in due process hearings has been diverse. Eight 

specific handicapping conditions have been involved. The 

decisions rendered in each case did not appear to be in

fluenced by the nature of the handicapping condition of the 

student participating. The outcome of each special educa

tion case related to the primary handicapping condition 

of the child involved was analyzed. Results are presented 

in Table 3.14. 

Decisions in cases which involved mentally retarded 

children favored the party initiating the hearing in nine 

out of a total of 34 cases (26.5%). Four hearings which 

involved mentally retarded students (11.8%) resulted in a 

compromise. In the 31 hearings which involved emotionally 

disturbed students, 35.5% were decided in favor of the ini

tiator; 9.7% ended in a compromise. In the 15 special edu

cation cases which addressed the needs of hearing impaired 

children, 20.0% were held in favor of the initiator and 

20.0% ended in compromise. A compromise decision was 

reached in 21.4% of the 14 cases which involved learning 
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disabled children; 21.4% of the hearings were decided in 

favor of the initiating party. Both special education cases 

which involved an orthopedically impaired student were held 

in favor of the initiating party. In the five due process 

Table 3.14 

Decisions Related to Handicapping Condition 

Condition/ Total Number 
Severity of Cases 

Mentally Retarded 

Emotionally Disturbed 

Hearing Impaired 

Learning Disabled 

Health Impaired 

Ortho Handicapped 

Visually Handicapped 

Speech Handicapped 

34 

31 

15 

14 

5 

2 

2 

2 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

Decisions 
in Favor of 
Initiator 

9 
26.47 

11 
35.48 

3 
2.00 

3 
21.43 

3 
60.00 

2 
100.00 

0 
0.00 

1 
50.00 

Compromise 
Decision 

4 
11.76 

3 
9.67 

3 
2.00 

3 
21.43 

2 
40.00 

0 
0.00 

0 
0.00 

1 
50.00 
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actions in which health impaired students participated, 60% 

were held for the initiator and 40% resulted in compromise. 

Of the two cases which involved speech handicapped chil

dren, one was held for the petitioner and one case was de

cided in favor of the respondent. Of particular interest 

is the observation that no case involving a visually handi

capped student was held for the party initiating the action. 

The handicaps of the children involved in the 105 due 

process hearings reviewed by this study varied in severity. 

The severity of the handicapping conditions of participating 

students ranged from mild to severe. The outcome of each 

case did not seem to reflect the degree of severity of the 

impairment of the child represented. See Table 3.15. 

Table 3.15 

Decisions Related to Severity 

of Handicapping Condition 

Severity Total Number Decisions Compromise 
of Cases in Favor of Decision 

Initiator 

Mildly Handicapped 13 

Moderately Handicapped 53 

Severely Handicapped 39 

N 
% 

N 
% 

N 
% 

4 
30.77 

13 
24.53 

13 
33.33 

3 
23.08 

9 
16.98 

1 
2.56 



72 

In the 13 cases which involved mildly handicapped 

children, 30.8% were decided in favor of the initiating 

party; 23.1% ended in comprom.ise. Moderately handicapped 

students participated in 53 due process actions. Of these 

cases 24.5% were held for the initiator; 16.9% resulted in 

a compromise. Of the 39 hearings which involved severely 

handicapped children, 33.3% were decided for the initiating 

party while only one case (2.6%) ended in a compromise. 

The percentages of decisions in favor of initiating parties 

were essentially equal for the three levels of severity of 

handicap. 

Public Law 94-142 provides for an impartial due pro

cess hearing when disagreement arises over the identifi

cation, evaluation, and/or educational placement of a handi

capped child. In examining the due process hearings in

cluded in this study it was determined that five primary 

issues were disputed. Issues over which disagreement be

tween parents or guardians and schools arose were educa

tional placement, direct educational services, identifica

tion, related services, and reimbursement for expenses. 

The nature of the disputed issue did not appear to influ

ence the case outcome except in cases which involved the 

reimbursement of funds. 

Table 3.16 shows the outcome of due process hearings 

related to disputed issues. Seventy-five special education 
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cases addressed the educational placement of handicapped 

children. The percentage of decisions in favor of parties 

seeking more restrictive placements for handicapped chil

dren was greater than the percentage of rulings in favor 

of parties seeking less restrictive alternatives. Of the 

61 cases in which a more restrictive placem.ent was sought, 

31.2% were held in favor of the initiating party while 

13.1% resulted in a compromise. Less restrictive place

ments were mandated in only two of the fourteen cases 

(14.3%) in which less restrictive settings were disputed. 

No compromise decisions were entered in cases where the 

initiator was seeking a less restrictive educational envi

ronment . 

Of the 21 hearings in which direct educational ser-

vides were disputed, 33.3% were decided in favor of the 

initiator; 19.1% ended in compromise. Disputes related to 

identification numbered 17; 41.2% were decided in favor of 

the initiating party. Compromise decisions were reached 

in 23.5% of the cases which addressed identification. In 

the 16 due process actions which examined related services 

to handicapped children, 37.5% were held for the initiator; 

in 18.8% a compromise was rendered. In no case in which 

reimbursement for out-of-pocket expenses was sought was 

the decision in favor of the initiating party. 
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Table 3.16 

Decisions Related to Disputed Issue 

Issue Total Number Decisions Compromise 
of Cases in Favor of Decision 

Initiator 

Placement 

More Restrictive 61 N 19 8 
13.11 

Less Restrictive 14 N 2 0 
0.00 

Direct Educational 
Services 21 N 7 4 

19.05 

Identification 17 N 7 4 
23.53 

Related Services 16 N 6 3 
18.75 

Reimbursement for 
Expenses 6 N . 0 1 

- - -- 16.66 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

19 
3 1 . 1 5 

2 
1 4 . 2 9 

7 
3 3 . 3 3 

7 
4 1 . 4 8 

6 
3 7 . 5 0 

0 
0 . 0 0 

The procedural due process requirements of Public Law 

94-14 2 guarantee parties involved in the impartial hear

ing process the right to appeal the decision of a hearing 

officer. Prior to November 1, 1981 appeals of special edu

cation due process hearings decisions in the state of Texas 

were directed to the state education agency for review by 



75 

the State Board of Education. Due process hearing deci

sions appealed after November 1, 19 81 may be taken to the 

federal or state district court of appropriate jurisdiction 

Table 3.17 shows the nimber of case outcomes appealed to 

each appellate entity. Decisions of hearing officers 

which were appealed to the State Board of Education before 

November 1, 1981 numbered 33. Of these appeals, 81.8% were 

affirmed by the Board; 15.2% were reversed. The outcomes 

of three due process hearings have been appealed to the 

federal district court. The status of these appeals is 

incomplete and, therefore, not reported. 

Table 3.17 

Appeals of Due Process Hearing Decisions 

Jurisdiction Number Percent 

Appealed to State Board of 
Education 

Affirmed 

Reversed 

Remanded for Investigation 

Appealed to District Court 

33 

27 

5 

1 

81.82% 

15.15% 

3.03% 
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A number of due process hearings were initiated by 

parents or guardians and schools but were terminated prior 

to the decision-making stage by an order for dismissal 

from the State Commissioner of Education. Table 3.18 pre

sents data pertaining to those 123 due process actions. 

In the majority of these cases (82.9%) an agreement was 

reached by the parties to the hearing at some point after 

the hearing was requested but before the case was convened. 

Other reasons for termination prior to the decision-making 

stage included the failure of an initiating party to pursue 

an action or inadequate preparation/presentation by one or 

both parties involved in the case. 

Table 3.18 

Cases Dismissed Prior to Decision-Making Stage 

Reason for Dismissal Number Percent 

Prior Agreement 102 82.9% 

Failure to Pursue 13 10.6% 

Inadequate Preparation or 
Presentation 6 4.9% 

Dismissed Pending Results of 
Assessment of Child 2 1.6% 

Totals 123 100 % 
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In most situations where an initiating party failed 

to pursue a case, the initiator did not appear for the 

hearing or dropped the matter without explanation. A 

failue to pursue a hearing resulted in the dismissal of 

13 cases (10.6%) . Six special education cases were dis

missed due to inadequate preparation/presentation. Of in

terest were two hearings which were dismissed pending com

plete psychological/educational assessments of the students 

involved in order to acquire additional information rele

vant to the hearing. Out of a total of 228 procedural due 

process hearings initiated in the state of Texas, 123 

(53*9%) were dismissed prior to decisions being rendered. 

Characteristics of Hearing Officers 

In the 105 due process hearings examined by this study, 

decisions were entered by eight individual hearing officers 

assigned by the state education agency. Of these eight 

hearing officers, four individuals presided over 70.5% of 

the special education cases (74 hearings). The remaining 

four officers were appointed for a total of 31 hearings 

(29.5%) . 

The eight hearing officers who presided over special 

education cases from September, 1978 to January, 1982 were 

attorneys licensed to practice law in the state of Texas. 

Only one hearing officer had professional experience in a 
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field other than law. This officer reported teaching ex

perience in secondary education and as a school guidance 

counselor. Of the eight hearing officers whose rulings 

were reviewed by this study, seven were men and one was a 

woman. The average age of the hearing officers was 32.5 

years. 

Prior to their appointment, hearing officers in the 

state of Texas receive no training specific to their role 

in the hearing process promulgated by Public Law 94-142. 

According to the Texas Education Agency Office of General 

Counsel, efforts are made to keep officers abreast of 

practices and developments in the field, however, through 

three primary avenues. Brief training sessions are con

ducted periodically by the state education agency concern

ing due process in education. These training workshops 

are held two to three times each year. Training primarily 

addresses any substantive changes in the law. Hearing offi

cers receive summaries of all educationally related due 

process hearings which are conducted in the state in an 

attempt to provide officers with information as to the 

current conduct and status of hearings. Thirdly, hearing 

officers are reimbursed for their subscription to any of 

several professional publications related to educational 

law. 
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The hearing process promulgated by Public Law 94-142 

must in all things remain impartial. The impartiality of 

each due process hearing is greatly dependent upon the im

partiality of the individual hearing officer presiding 

over each case. When the rulings of the four hearing offi

cers who were primarily involved in special education cases 

in Texas were examined with regard to the handicapping con

ditions of the children involved, the severity of the handi

caps, and the disputed issue, no patterns of rulings were 

discernible. Hearing officers did not appear unduly in

fluenced by the nature or severity of a child's handicap. 

Neither did the disputed issue necessarily reflect the case 

outcome. The assignment of hearing officers to specific 

cases appeared random. Rulings appeared idiosyncratic 

and situation-specific. 

Survey of Directors of Special Education 

The questionnaire reproduced in Appendix D was mailed 

to 300 directors of special education programs in the state 

of Texas. The sample surveyed represented 70% of the total 

number of special education programs in the state. The 

survey was conducted in an attempt to determine the atti

tudes and perceptions of school officials concerning the 
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hearing process promulgated by Public Law 94-142. Of the 

300 questionnaires mailed, 140 questionnaires (47%) were 

returned. 

The survey instrument was composed of 41 items. Items 

which required written responses numbered 13. Items which 

required the respondents to indicate on a four-point scale 

their agreement or disagreement with statements concerning 

the hearing process numbered 28. Data were obtained per

taining to demographic information for directors responding 

to the questionnaire; the implementation of Public Law 

94-142 in the respondents' programs; and the respondents' 

perceptions and attitudes concerning the hearing process 

as it is being conducted in the state of Texas. 

Demographic Information for Respondents 

Demographic information for the 140 directors of spe

cial education programs who responded to the questionnaire 

is located in Chapter II. Refer to Table 2.1. Respondents 

to the questionnaire could be characterized in terms of ad

ministrative certification, years of administrative ex

perience, and years of special education teaching experi

ence. Directors of special education responding to the 

questionnaire could, likewise, be grouped according to 

those representing cooperative and single-member district 
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programs. Furthermore, respondents included both those 

with prior experience in a due process hearing and those 

without experience in the hearing process. 

Questionnaire respondents included 106 individuals who 

were certificated as school administrators and 34 persons 

who were not certificated as school administrators. The 

years of administrative experience of participants in the 

survey ranged from one to thirty-one years with the mean 

number of years of administrative experience being 10.1 

years. Forty-one of the responding school officials in

dicated no experience in teaching special education. The 

remaining 99 respondents reported from one to twenty-nine 

years of special education teaching experience with the 

average being 5.1 years. 

Directors of special education programs responding 

to the questionnaire were employed in both cooperative 

(49%) and single-member district special education pro

grams (51%). The numbers of students enrolled in the 

special education programs represented in the study are 

shown in Table 3.19. The average number of handicapped 

students in the programs participating in the survey 

was 1058.69 

Both directors of special education who had been di

rectly involved in a special education hearing and ad

ministrators without experience in the hearing process 
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Table 3.19 

Size of Special Education Programs 

of Respondents 

Size Number Percent 

1 - 100 Students 

101 - 200 

201 - 300 

301 - 400 

401 - 500 

501 - 600 

601 - 700 

701 - 800 

801 - 900 

901 - 1000 

1001 - 1500 

1501 - 2000 

2001 - 3000 

3001 - 4000 

4001 - 5000 

5001 - 7000 

Totals 140 100 % 

Mean Number of Students in Respondents' Programs 
= 1058.69 

5 

8 

8 

19 

19 

15 

12 

11 

5 

1 

10 

9 

8 

4 

2 

4 

4.3% 

5.6% 

5.1% 

13.5% 

13.5% 

10.8% 

8.5% 

7.9% 

3.6% 

0.7% 

7.1% 

6.4% 

2.8% 

2.8% 

1.4% 

2.9% 
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responded to the questionnaire. The responding school 

officials who had participated in a due process action num

bered 49 (35%). Ninety-nine respondents to the question

naire (65%) reported no prior experience in the hearing 

process. 

Implementation and Disputes at Local Levels 

Every local education agency is required by Public Law 

94-142 to advise parents of handicapped children of their 

legal rights. The individuals who must assume this respon

sibility, however, are not clearly named. Respondents to 

the survey indicated that the responsibility for advising 

parents of handicapped children of their due process rights 

was shared by school personnel. Table 3.20 presents data 

regarding school employees who were named as assuming this 

responsibility. In the majority of programs for which data 

were acquired, more than one individual was reported as 

responsible. Cited individuals included directors of spe

cial education, diagnosticians, prinicipals, counselors, 

superintendents, and others. 

Directors of special education and school diagnosti

cians were most frequently reported as assuming the role 

of informing parents of the entitlements of Public Law 

94-142. Special education directors were indicated as re

sponsible for informing parents in 62.1% of the programs 
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surveyed; diagnosticians were named in 56.4% of the pro

grams. Principals and school counselors were the next most 

frequent disseminators of legal rights information assuming 

this responsibility in 29.3% and 28.6% of the programs sur

veyed respectively. Administrators indicated that school 

persons in addition to those specifically listed on the 

questionnaire were responsible for informing parents in 

20.7% of their programs. These individuals were most 

often described as classroom teachers or special education 

Table 3.20 

School Personnel Responsible for Advising Parents 

of Rights in Respondents' Programs 

School Personnel Number Percent 
of Programs 

Director of Special Education 

Diagnostician 

Principal 

School Counselor 

Other 

Superintendent 

87 

79 

41 

40 

29 

6 

62.1% 

56.4% 

29.3% 

28.6% 

20.7% 

4.3% 

Note: Respondents could indicate multiple categories, 
thus, total will exceed 140. 
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supervisory personnel. School superintendents were report

ed as assuming the responsibility for advising parents of 

their rights in 4.3% of the programs included in the survey 

Public Law 94-142 encourages and requires parental 

participation in a number of components of the education of 

handicapped children. One area in which local education 

agencies are directed to make every effort to promote par

ental participation is in the admissions, review, and dis

missal (ARD) process. It is in the ARD committee meeting 

that decisions are made concerning the handicapped child's 

educational program. The ARD committee, likewise, is re

sponsible for the formulation of the student's individual

ized education plan (lEP). 

The 14 0 school officials participating in the survey 

reported that there was at least one parent in attendance 

for an average of 72.4% of ARD/IEP meetings conducted in 

their programs. Table 3.21 details the responses of di

rectors concerning parent attendance at special education 

planning and placement conferences. Responses to the ques

tionnaire indicated that in 25.7% of the programs surveyed 

parents were in attendance for at least 50% of the ARD/IEP 

conferences held. In addition, 35.5% of the respondents 

reported at least one parent in attendance for 51% to 80% 

of the planning conferences conducted. Another 4 0.8% of 
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the respondents believed one parent to be in attendance at 

81% to 99% of the ARD/IEP committee meetings held. 

Table 3.21 

Attendance of Parents in ARD/IEP Meetings 

in Respondents' Programs 

Attendance Number Percent 

0 - 10% 5 3.5% 

11 - 20% 2 1.4% 

21 - 30% 10 7.2% 

31 - 40% 6 4.3% 

41 - 50% 13 9.3% 

51 - 60% 10 7.2% 

61 - 70% 12 8.5% 

71 - 80% 

81 - 90% 

91 - 99% 

Mean Percentage of Parents Attending ARD/IEP Meetings 
= 72.35 

25 

28 

29 

17.8% 

20.0% 

20.8% 

Although parents and guardians of handicapped children 

may attend ARD/IEP conferences, they may not always assume 

an active role in the decision-making process. School 
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administrators responding to the questionnaire, however, 

viewed the majority of parents attending conferences to 

be actively participating in the decision-making process. 

Table 3.22 shows the number and percentage of directors who 

felt parents were not participating in the decision-making 

Table 3.22 

Parents Attending ARD/IEP Meetings but Failing 

to Participate in Decision Making 

Failure to Number Percent 
Participate 

0 - 10% 

11 - 20% 

21 - 30% 

31 - 40% 

41 - 50% 

51 - 60% 

61 - 70% 

71 - 80% 

81 - 90% 

91 - 99% 

Mean Percentage of Parents Attending ARD/IEP Meetings 
but Failing to Participate 
= 28.49 

62 

17 

9 

2 

20 

5 

3 

9 

4 

4 

45.9% 

12.1% 

6.4% 

1.4% 

14.3% 

3.6% 

2.1% 

6.5% 

2.9% 

2.9% 
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process. The majority of respondents (79.9%) indicated 

that ARD/IEP conferences in which parents attended but 

failed to participate were less than 50%. A much smaller 

number of respondents (20.1%) reported the percentage of 

ARD/IEP meetings in which a parent attended but failed to 

participated to be greater than 51%. An average of 28.5% 

of the parents attending ARD/IEP conferences were described 

as not playing a meaningful part in the decision-making 

process. The majority of parents of handicapped children, 

therefore, were reported to be attending ARD/IEP confer

ences and participating in decision making. 

Respondents to the questionnaire provided information 

as to the nature of the disagreements which arose in their 

programs between the school and parents of handicapped chil

dren. Table 3.23 outlines the percentage of disputes re

lated to placement, direct educational services, related 

services, and identification/assessment. Conflict over the 

educational placement of students was indicated as the most 

prevalent issue constituting an average of 25.3% of dis

putes. Direct educational services and related services 

were responsible for 12.6% of disagreements. Issues re

lated to the identification and/or assessment of special 

education students were considered to be the least likely 

(1.8%) to be contested in the programs surveyed. 
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Table 3.23 

Disputes at Local Level Between 

School and Parents 

Disputed Issue Percentage of 
All Disputes 

Placement 25.33% 

Direct Educational Services 12.74% 

Related Services 12.66% 

Identification/Assessment 1.81% 

Public Law 94-142 allows parents of handicapped chil

dren the right to obtain an independent educational evalua

tion of their child at the expense of the local education 

agency. Table 3.24 shows the number of parents of handi

capped children who requested an independent educational 

assessment at the expense of the school district as re

ported by the survey. Directors representing 35.7% of the 

programs surveyed reported that at least one parent in 

their programs had requested an independent evaluation. 

The number of independent assessm.ents requested in an in

dividual special education program ranged from one to fif

teen. In the majority of programs in which an independent 
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educational assessment was requested the number of requests 

ranged from one to three. Only one program reported re

quests in excess of 11. 

Table 3.24 

Requests for Independent Educational Assessment 

Number of Requests Number Percent 

0 

1 

4 

7 

1 

-

-

-

. . 

3 

6 

10 

15 

90 

37 

8 

4 

1 

64.28% 

26.43% 

5.71% 

2.86% 

0.71% 

Perceptions of the Hearing Process 

Questionnaire respondents reported their estimates of 

the percentage of children involved in special education 

due process actions. The responses indicated the percent

age of children in each of eight categories of exception

ality. Table 3.25 presents data pertaining to these esti

mations. Emotionally disturbed children were reported to 

participate in 44.76% of special education due process 
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actions. Mentally retarded (16.2%) and learning disabled 

children (11.6%) were estimated to be involved in hear

ings next most frequently. It was observed that emotion

ally disturbed, mentally retarded, and learning disabled 

children were reported to be involved in 72.5% of all due 

process hearings. Orthopedically impaired (7.6%) and hear

ing impaired students (7.2%) were estimated to have partic

ipated approximately equally in due process actions. Visu

ally handicapped and speech handicapped children were 

Table 3.25 

Estimates of Children Involved 

in Due Process Hearings 

Category Percent 

Emotionally Disturbed 44.76% 

Mentally Retarded 16.17% 

Learning Disabled 11.56% 

Orthopedically Impaired 7.56% 

Hearing Impaired 7.19% 

Visually Handicapped 2.56% 

Speech Handicapped 1.25% 

Gifted 0.87% 
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viewed as being represented in a total of 3.9% of all spe

cial education cases. This total represented 2.6% for 

visually handicapped children and 1.3% for speech handi

capped. Students classified as gifted were estimated to 

have participated in .87% of the due process hearings con

ducted in the state of Texas. 

Responses to Rating Scale Items 

Directors of special education who participated in the 

survey indicated agreement or disagreement to each of 28 

statements concerning the implementation of the hearing 

process under Public Law 94-142. Responses were rated on 

a four-point scale: (1) strongly disagree, (2) disagree, 

(3) agree, (4) strongly agree. Items attempted to elicit 

the respondents' perceptions and attitudes concerning the 

participants in due process hearings, the conduct of hear

ings, case outcomes, characteristics of hearing officers, 

and the hearing process in general. For the purpose of 

clarity, survey items are grouped accordingly in the 

following discussion. 

Data related to questionnaire items which pertained 

to the hearing process are presented in Table 3.26. Two 

aspects of the due process hearing were considered. These 

were the impartiality.of the hearings and the effective

ness of the hearing process. Directors of special 
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education who participated in the survey were divided in 

their attitudes toward the hearing process. The hearing 

process was viewed as truly impartial by 45% of the re

spondents; 40% believed the hearing process to be less than 

impartial. Similar viewpoints were held concerning the 

effectiveness of due process hearings in resolving dis

putes between parents and schools. The hearing process 

was seen as effective by 47.1% of respondents; 4 3.6% be

lieved the due process hearing to be ineffective. 

The questionnaire addressed the perceived level of 

knowledge of the due process rights guaranteed by Public 

Law 94-142 to the parties involved in a hearing. Respon

dents indicated that school personnel were more knowledge

able than parents. A majority of directors responding to 

the questionnaire (71.4%) viewed school personnel involved 

in the ARD/IEP process to be adequately aware of the due 

process rights of parents of handicapped children. How

ever, school officials were divided on the issue of whether 

or not parents of handicapped children understand the due 

process rights guaranteed them by Public Law 94-14 2. 

Parents were seen by 45.8% of respondents as understanding 

their rights; 46.4% of directors felt parents do not under

stand the rights of procedural due process. 

Responses to items which addressed the perceptions of 

parental functioning in the due process hearing were also 
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solicited. Respondents (41.4%) indicated a belief that 

parents of handicapped students are intimidated by the 

hearing process; 4 6.4% reported that parents are not in

timidated by due process hearings. The availability of 

attorneys within the geographic area of parents of a 

handicapped child may influence the utilization of legal 

counsel by parents. The majority of school administrators 

(73.6%) stated that parents in the programs surveyed have 

adequate access to legal counsel. Directors who believed 

parents in their programs to not have adequate access to 

attorneys made up 17.8% of respondents. 

In addition to indicating their attitudes toward the 

hearing process in general, directors of special education 

programs who responded to the survey instrument reported 

their perceptions of the parents and handicapped students 

who participated in due process actions. Table 3.27 shows 

the responses of administrators to questionnaire items 

dealing with the parties involved in due process hearings. 

Respondents to the questionnaire were divided in their 

viewpoints as to whether or not parents of handicapped 

children participating in due process hearings represent 

a diversity of cultures and income levels. Parents in

volved in special education cases were perceived to repre

sent a cross section of cultures and socioeconomic status 

by 42.9% of the respondents. However, 47.2% of the school 
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officials participating in the survey viewed parents as 

not representing a diversity of backgrounds. 

The viewpoints of the directors who responded to the 

questionnaire concerning the frequency with which parents 

and school districts request due process actions were solic

ited. Furthermore, perceptions of the extent with which 

surrogate parents are utilized in due process hearings was 

assessed. Due process hearings were understood to be ini

tiated more often by parents than by schools in 89.3% of 

the responses to the questionnaire. Only 2.8% of the re

spondents believed schools to initiate most special educa

tion cases. Surrogate parents were believed to be utilized 

very infrequently in due process actions by 62.9% of the 

respondents. A smaller percentage of administrators who 

participated in the survey (22.8%) indicated their disagree

ment with the statement that surrogate parents are utilized 

infrequently in hearings. 

The perceptions of school officials concerning demo-

graphi: information for the handicapped children represented 

in special education cases were, likewise, elicited. 

Slightly more respondents (46.4%) believed handicapped stu

dents involved in hearings do not demonstrate a wide vari

ety of handicapping conditions. Directors who perceived 

handicapped children represented in hearings to evidence 

a diversity of handicaps made up 40% of the respondents. 
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A majority of directors (55.7%), however, perceived the 

handicapping conditions of children involved in the hear

ing process to vary greatly in severity. Thirty percent 

of respondents indicated that the severity of handicaps do 

not vary greatly. 

In addition to information concerning perceptions of 

the participants in due process hearings, attitudes of 

school officials toward the issues being disputed in spe

cial education cases were assessed. Responses to question

naire items which concerned the disputed issues in due pro

cess actions are presented in Table 3.2 8. 

One of the questionnaire items focused on the relation

ship between the disputed issue in the due process hearing 

and the outcome of the case. A majority of respondents 

(64.3%) indicated that the disputed issue in a due process 

hearing does influence the decision of the hearing officer. 

A smaller percentage (21.3%) felt the nature of the dis

agreement does not influence a case outcome. 

Another item on the questionnaire addressed the issue 

of educational placement. Specifically, the item related 

to whether the placement issue is more often a less re

strictive environment. Respondents were divided in their 

attitudes on whether or not parties initiating due process 

actions related to placement are most frequently seeking 

a less restrictive educational environment for the child 
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involved. Respondents indicated their agreement in 42.2% 

of responses. Forty-five percent of the directors dis

agreed. They felt a less restrictive environment was not 

the more frequently sought placement. 

The diagnostic information acquired in the educational 

assessment of children is subject to interpretation and 

application by diagnosticians, teachers, and parents. One 

area where potential disagreement may arise between parents 

of handicapped children and schools is the interpretation 

of assessment data. A majority of respondents (61.4%) per

ceived disputes related to identification to arise most 

frequently over the interpretation of test information. 

A smaller percentage of directors (23.6%) viewed disputes 

related to identification to center on issues other than 

the interpretation of test informattion. 

The conduct of special education due process hearings 

served as the focal point for a number of questionnaire 

items. School administrators involved in the survey sup

plied responses which indicated their perceptions of key 

issues in the conduct of due process cases. Refer to Table 

3.29. 

One of the issues addressed by the survey instrument 

related to the use of legal advisors by parents of handi

capped children. The majority of responses (68.6%) demon

strated a belief that parents of handicapped students 
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participating in due process hearings are directly assisted 

by legal counsel. Similarly, 82.8% of respondents per

ceived parents to be frequently assisted by members of 

advocacy groups. 

Another area addressed by the questionnaire was the 

use of expert witnesses. Both parents of handicapped chil

dren and school districts may utilize the testimony of ex

pert witnesses. Sixty-five percent of respondents to the 

questionnaire disagreed with the statement that parents 

seldom employ the testimony of witnesses. Directors of 

special education participating in the survey were divided 

in their viewpoints as to whether or not schools produce 

the testimony of expert witnesses more often than do parents 

Respondents who indicated agreement made up 47.9% of the 

directors surveyed; 38.5% disagreed. The majority of re

spondents (62.9%) indicated the belief that an expert 

witness seldom testifies against the school district in 

which he/she is employed. 

The perceptions and attitudes of the 140 special edu

cation administrators surveyed concerning the outcomes of 

due process hearings are summarized in Table 3.30. Spe

cific issues which were addressed in the questionnaire in--

eluded factors influencing case outcomes, the interpre

tation of related services, and reaching an agreement prior 

to decision making. 
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The perceptions of special education administrators 

related to the possible influence of several factors on the 

hearing officer's ruling were assessed. Factors considered 

were a general bias toward parents or the school district, 

and a general tendency to be influenced by the severity of 

the handicapped child's impairment. The majority of direc

tors (32.2% and 47.9% respectively) perceived that due pro

cess hearings are not necessarily decided in favor of 

parents or parties initiating hearings. Disputes address

ing direct educational services, however, were perceived 

to be most frequently decided in favor of the local educa

tion agency by 47.9% of the school officials participating 

in the survey. Few respondents (27.9%) indicated that the 

severity of a child's handicap influences the decision of 

a hearing officer. 

In due process hearings in which the disputed issue 

centers on related services, the hearing officer must at

tempt to determine if the services demanded by the peti

tioner are provided for by Public Law 94-142. The percep

tions of directors of special education concerning the 

interpretation by the hearing officer of the related 

services guaranteed by the law were measured. The majority 

of respondents (75.5%) viewed hearing officers to interpret 

the related services made available to handicapped children 
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by Public Law 94-142 to be much more inclusive than the 

law intended. Only 8.6% of respondents disagreed that 

hearing officers are too liberal in their interpretation 

of related services. 

Due process hearings may be terminated prior to the 

decision-making stage by the party initiating the action 

for a variety of reasons. Prior agreement by the partici

pants in a hearing, failure to pursue an action, or inad

equate preparation/presentation may result in a hearing 

being dismissed. In situations where a hearing is termi

nated prior to the decision-making stage, 52.1% of the re

spondents believed that an agreement is reached before the 

ruling of the hearing officer. Thirty percent of the re

spondents indicated disagreement with this explanation for 

a hearing being terminated prior to the decision of the 

hearing officer. 

The impartial hearing officers appointed to decide 

due process cases are a critical component in the imple

mentation to the procedural safeguards promulgated by 

Public Law 94-142. The majority of respondents to the 

questionnaire (54.3%) viewed due process hearing officers 

to be knowledgeable as to the education of handicapped 

children. See Table 3.31. Contrastingly, 46.5% of direc

tors of special education viewed due process hearing offi

cers to represent a limited range of professional/vocational 
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backgrounds. Respondents to the survey instrument were 

divided in their perceptions as to whether hearing officers 

receive adequate training for that role in the hearing pro

cess. Administrators who indicated agreement made up 40.7% 

of respondents; 42.1% of the respondents disagreed. 

The perceptions and attitudes of the 14 0 directors of 

special education programs surveyed were varied concerning 

the impartial hearing process required by Public Law 94-142 

Likewise, information specific to the respondents' programs 

demonstrated similarities and differences. From the syn

thesis of the responses to the survey instrument an under

standing of how the hearing process is viewed by special 

education administrators is gained. 

Comparisons of Groups Responding 

to the Questionnaire 

The responses to the survey by 14 0 directors of spe

cial education programs in the state of Texas were classi

fied into eight categories. The questionnaires were cate

gorized as follows: (a) directors who had participated 

in a due process action, (b) directors who had not partici

pated in the hearing process, (c) directors who reported 

experience in teaching special education, (d) directors 

lacking special education teaching experience, (e) direc

tors of cooperative special education programs. 
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(f) directors of single-member district programs, (c) di

rectors of programs serving less than 600 students, and 

(h) directors of programs serving more than 600 students. 

Statistical comparisons were made between the re

sponses to the survey instrument by pairs of independent 

groups in an attempt to answer the following questions: 

(a) Do the perceptions and attitudes of school officials 

who have participated in the hearing process differ 

significantly from the perceptions of administrators 

lacking direct experience with a due process hearing? 

(b) Do the perceptions and attitudes of special education 

administrators who have had teaching experience in 

special education differ significantly from the per

ceptions of directors without teaching experience in 

special education? 

(c) Do the perceptions and attitudes of the directors of 

cooperative special education programs differ signif

icantly from the attitudes of directors of single-mem

ber district special education programs? 

(d) Do the perceptions and attitudes of the directors of 

smaller special education programs (serving less 

than 600 students) differ significantly from the at

titudes of directors of larger special education pro

grams (serving more than 600 students)? 



109 

As suggested by Siegal (1956) and Popham and Sirotnik 

2 

(1973), the chi-square (X ) technique was utilized to deter

mine the significance of the difference between the re

sponses of the independent groups involved in the survey. 

The X test for two independent samples was employed. This 

procedure determined the significance of difference for the 

responses of independent groups of directors of special 

education to each item on the questionnaire. 
2 

When the computed value of X for each item was less 

than the probability distribution value at the .05 level 

of significance, the difference was not considered signif

icant and the null hypothesis under consideration was not 
2 

rejected for that item. When the computed value of X 

exceeded the probability distribution value, the difference 

was considered significant and the null hypothesis was re

jected for that item. 

The presentation of the results of the comparisons of 

responses to the questionnaire by independent groups is 

made in a format consistent with the hypotheses under con

sideration. 
Hypothesis I 

There is no significant difference in the perceptions 

of the hearing process of directors of special education 
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who had participated in due process hearings and the per

ceptions of directors who had not participated in due pro

cess hearings. 

Chi-square values were computed for each item on the 

questionnaire to determine the significance of difference 

between the responses by administrators with experience in 

the hearing process and those lacking experience with a 

hearing. On only one item did the responses of the two in

dependent groups differ significantly. A X^ value of 

10.103 was determined for the responses to item number 17: 

Surrogate parents are utilized very infrequently in due 
2 

process hearings. This X value (10.103) is significant 

at the .0177 level. The null hypothesis was rejected, 

therefore, for item number 17. The null hypothesis was not 

rejected for all other items. 

Hypothesis II 

There is no significant difference in the perceptions 

of the hearing process of directors of special education 

who had experience teaching in special education and the 

perceptions of directors without experience teaching in 

special education. 

Chi-square values were computed for each item on the 

questionnaire to determine the significance of difference 
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between the responses by directors with teaching experience 

in special education and administrators without special 

education teaching experience. No X^ values were signif

icant at the .05 level of significance. As a result, the 

null hypothesis was not rejected for any item. 

Hypothesis III 

There is no significant difference in the perceptions 

of the hearing process of directors of cooperative special 

education programs and the perceptions of directors of 

single-member district special education programs. 

Chi-square values were computed for each item on the 

survey instrument to determine the significance of differ

ence between the responses by directors of cooperative 

programs and directors of single-member district programs. 

On a single item the perceptions of the two independent 
2 

groups differed significantly. A X value of 11.353 was 

determined for the responses to item number 27: The dis

puted issue in a due process hearing has little influence 
2 

on the outcome of the hearing. This X value (11.353) is 

significant at the .0100 level. The null hypothesis was 

rejected, therefore, for item number 27. The null hypothe

sis was not rejected for all other items. 



112 

Hypothesis rv 

There is no significant difference in the perceptions 

of directors of special education programs serving less 

than 600 students and the perceptions of directors of pro

grams serving more than 600 students. 

Chi-square values were computed for each item on the 

questionnaire to determine the significance of difference 

between the responses by administrators of programs serving 

less than 600 students (49.3% of respondents) and directors 

of programs serving more than 600 students (50.7% of re-

spondents). A significant X^ value of 7.903 was determined 

for item number 27: The disputed issue in a due process 

hearing has little influence on the outcome of the hearing. 
2 

This X value (7.903) is significant at the .0480 level. 

The null hypothesis was rejected, therefore, for item 

number 27. The null hypothesis was not rejected for any 

other item. 

Comparison of the Survey of Directors 

with the Analysis of Hearings 

An analysis of 105 special education due process hear

ings was conducted in an attempt to assess the implementa

tion of the impartial hearing process promulgated by Public 

Law 94-142. In addition, 140 directors of special education 
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programs in the state of Texas were surveyed in an effort 

to determine the perceptions and attitudes of school offi

cials toward the hearing process. Results of the analysis 

of due process cases and the survey of special education 

administrators have been previously reported in this chap

ter. 

One purpose of this study was to determine the re

lationships between the perceptions of the hearing process 

by school officials as measured by the questionnaire and 

the actualities of due process hearings as indicated by the 

examination of case records. Due to the nature of the data 

being considered, statistical techniques useful in deter

mining significant difference do not readily lend them

selves to the comparisons of the perceptions of school 

administrators and the realities of the hearing process.. 

Responses to 17 questionnaire items are discussed, there

fore, in conjunction with corresponding data generated from 

the analysis of due process transcripts and official re

cords. Through this discussion an attempt is made to de

monstrate any differences between the perceptions of the 

hearing process by directors of special education and the 

realities of the hearing process as presented in case re

cords. A significant difference was assumed to exist when 

a majority of respondents indicated a response to the item 
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being considered which was in direct contrast to the find

ings of the analysis of hearings for the corresponding 

variables. 

Comparisons are presented in five sections. The for

mat for presentation consists of (a) participants in due 

process actions, (b) disputed issues, (c) the conduct of 

special education hearings, (d) case outcomes, and (e) 

characteristics of hearing officers. 

Survey items attempted to elicit the perceptions of 

special education administrators concerning the parties in

volved in due process actions. Likewise, data were col

lected through the analysis of hearings which pertained to 

the participants in special education cases. The majority 

of directors (8 9.3%) believed due process hearings to be 

initiated most frequently by parents. Furthermore, 62.9% 

of the respondents to the questionnaire viewed surrogate 

parents to be utilized very infrequently in due process 

hearings. The analysis of due process hearings supported 

these perceptions. Due process actions were initiated in 

92.4% of the hearings by parents or guardians of handi

capped children; surrogate parents were utilized in only 

1.9% of the cases examined. 

The perceptions of special education administrators 

with regard to the handicapped children represented in 

due process hearings, likewise, generally varied little 



115 

from the information gained through the analysis of hear

ings. Respondents to the questionnaire indicated their 

estimation that emotionally disturbed, mentally retarded, 

and learning disabled children were the most frequent 

participants in due process actions constituting 72.5% of 

all children involved. In reality, 75.2% of the hearings 

reviewed involved emotionally disturbed, mentally retarded, 

and learning disabled students. Directors, however, per

ceived emotionally disturbed children to be the most fre

quently represented in due process hearings (44.7%). In the 

cases examined, emotionally disturbed children (29.5%) 

were not represented as often as mentally retarded students 

(32.4%). Similarly, hearing impaired children were view

ed by respondents as being involved in 7.2% of special 

education cases. Children classified as hearing impaired 

were actually represented in 14.3% of hearings. 

The severity of the handicapping conditions of chil

dren involved in special education cases was distributed 

between mildly, moderately, and severely handicapped. The 

majority of students were moderately (50.5%) or severely 

impaired (37.1%). Slightly more directors (6.4%) partic

ipating in the survey indicated disagreement with the 

statement that handicapped children involved in due pro

cess hearings demonstrate a wide variety of handicapping 

conditions. 



116 

In addition to comparing data concerning the parties 

involved in hearings, responses which pertained to dis

puted issues were compared with the facts of the hearings 

examined by this study. The majority of respondents to 

the questionnaire (64.3%) indicated a belief that the dis

puted issue in a due process hearing influences the deci

sion of the hearing officer presiding over the case. With 

the exception of hearings which addressed the reimburse

ment of expenses, no significant evidence that the nature 

of a dispute exerted undue influence on the case outcome 

was observed. 

Respondents to the questionnaire were divided in their 

attitudes regarding disputes related to the educational 

placement of handicapped children. A slightly larger 

percentage (45.0%) of respondents disagreed with the as

sumption that the initiators of hearings involving place

ment are most frequently seeking less restrictive environ

ments for the children involved. In actuality, in the 

majority of due process cases related to placement (81.3%) 

the initiating party was seeking a more restrictive place

ment for the child in question. 

The majority of respondents to the questionnaire 

(61.4%) believed that disputes related to identification 

most frequently arise over the interpretation of test in

formation. In most of the due process actions examined 
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which related to identification, however, the disagreements 

tended to center on requests for additional assessment, in

appropriate assessment, or the iniital identification of 

a child as being eligible for special education services. 

Responses to the questionnaire which related to the 

influence of the nature of the dispute on the outcome of 

a case and disputes related to placement and identifica

tion were compared with data generated from the analysis 

of due process hearings. The perceptions of directors 

participating in the survey tended to disagree with the 

actualities of the hearing process in the amount of in

fluence the nature of a hearing exerts on the decision 

rendered in the case. A discrepancy was, likewise, ob

served between the responses to the questionnaire item re

lated to identification and the realities of the hearings 

reviewed. Directors of special education who responded to 

the survey, however, were more accurate in their under

standing of cases involving educational placement. 

The perceptions of special education administrators 

participating in the survey related to the conduct of due 

process hearings were compared with data generated from 

the analysis of cases. Respondents (58.6%) disagreed with 

the statement that few parents of handicapped children 

participating in hearings are represented by legal counsel. 

In actuality, 61.9% of parents were assisted by attorneys. 
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School officials were mistaken, however, in their beliefs 

that parents are frequently directly assisted by members 

of advocacy groups. Only 3.8% of the hearings examined 

involved a.̂ sistance to a parent by a member of an advocacy 

group. 

Directors of special education tended to agree that 

schools more frequently utilize the testimony of expert 

witnesses in due process actions than do parents. In re

ality, the total number of cases involving the testimony 

of witnesses for parents (53.4%) approximated the percent

age of hearings in which schools produced experts (45.7%). 

The majority of respondents to the questionnaire (62.9%) 

agreed that few expert witnesses testify against the 

school districts in which they are employed. This percep

tion was born out in the 105 hearings analyzed. In only 

three cases did expert witnesses provide testimony against 

their employers. 

The responses to items contained in the questionnaire 

which related to case outcomes were compared with the 

decisions rendered in the 105 hearings examined. The per

ceptions and attitudes of directors of special education 

did not differ greatly with regard to the outcomes of 

due process hearings. The majority of respondents (52.1%) 

believed that in most hearings which are concluded before 

the decision-making stage an agreement is reached prior 
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to the ruling of the hearing officer. Prior agreement 

was evidenced in 82.9% of the 123 orders for dismissal re

viewed. Although divided in their attitudes, respondents 

tended to disagree that most due process cases are decided 

in favor of the parent. In the due process actions ana

lyzed, only 26.7% of hearings initiated by parents were 

held in their favor. Except in cases initiated by schools, 

this data supports the attitudes of respondents that due 

process hearings are not most frequently decided in favor 

of the party initiating the hearing. 

Respondents to the questionnaire perceived that the 

severity of a child's handicap has little influence on the 

decision of a hearing officer. Upholding this viewpoint 

is the observation that no pattern of rulings by severity 

of handicapping condition were noted in the cases examined. 

The majority of directors of special education involved in 

the survey (47.9%) indicated their perceptions that most 

disputes related to direct educational services are decided 

in favor of the school. More than one-half of these cases 

(57.1%) were held for the school. The majority of respon

dents (75.7%) viewed hearing officers to interpret the re

lated services guaranteed to handicapped children by Public 

Law 94-142 to be much more inclusive than they were origi

nally intended by the law. No evidence of this leniency, 

however, was observed in the case records examined. 
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Comparisons between the perceptions of special educa

tion administrators and the realities of due process hear

ings which were revealed in an analysis of special educa

tion cases have been presented. The comparisons centered 

on the participants in hearings^ disputed issues, the con

duct of due process hearings, and case outcomes. In addi

tion, the attitudes of the directors of special education 

surveyed toward due process hearing officers were com

pared with information discovered in the analysis of due 

process hearings. 

The majority of respondents to the questionnaire 

(46.5%) felt that hearing officers do not represent a wide 

range of professional/vocational backgrounds. Informa

tion which was available for hearing officers serving in 

the state of Texas supported this viewpoint. With the ex

ception of one individual, all hearing officers were limit

ed to legal professional experience. As to the training 

these individuals receive for their role as hearing offi

cers, school officials participating in the survey were 

divided in their attitudes toward the extent of this 

preparation. Fifty-seven respondents indicated the train

ing hearing officers receive to be adequate; 59 respon

dents perceived the training to be inadequate. Further

more, respondents to the survey viewed hearing officers to 
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be knowledgeable as to the education of handicapped chil

dren. The actual level of knowledge hearing officers pos

sess was not investigated by this study. 

Comparisons were made between the perceptions and 

attitudes of directors of special education as indicated by 

the responses to 17 questionnaire items and the actualities 

of the hearing process in an attempt to test the following 

null hypothesis: Hypothesis V - There is no significant 

difference in the nature of the data generated from the 

analysis of the official summaries and findings of due pro

cess hearings and the perceptions of directors of special 

education as measured by the questionnaire concerning these 

hearings. 

The perceptions of the majority of special education 

administrators surveyed as indicated by their responses 

to the survey instrument were in agreement with corre

sponding data generated from an analysis of due process 

hearings. Responses by the majority of directors to four 

questionnaire items were in contrast to the findings of 

the analysis of hearings. 

Areas where more noticeable differences existed be

tween the perceptions of special education administrators 

and the realities of the hearing process were (a) the de

gree of influence the nature of a dispute in a due process 

hearing exerts upon the case outcome, (b) the extent of 
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assistance to parents of handicapped children by members 

of advocacy groups, (c) the nature of the disagreement in 

hearings addressing identification, and (d) the interpre

tation of related services by due process hearing offi

cers. As there appears to be noticeable discrepancies 

between the perceptions of directors of special education 

as measured on the survey instrument and the actualities 

of the hearing process as determined by the analysis of 

case records, the null hypothesis was rejected for these 

four areas. The null hypothesis was not rejected for the 

remaining aspects of the hearing process for which com

parisons were made. 



CHAPTER IV 

SUMMARY AND DISCUSSION 

The Education for All Handicapped Children Act of 1975, 

Public Law 94-142, assures handicapped individuals the right 

to a full and appropriate education at piiblic expense. 

Critical to the effectiveness of Public Law 94-142 are the 

procedural due process safeguards emphasized by the law. 

A central element in the rights granted to handicapped chil

dren by Public Law 94-142 is the entitlement of parents and 

school districts to an impartial due process hearing in sit

uations where disagreement arises concerning a child's iden

tification, evaluation, and/or educational placement. The 

due process hearing provides a legally guaranteed avenue 

for individuals to secure the most appropriate education 

for a handicapped child. 

Parents and local education agencies have utilized the 

hearing process promulgated by Public Law 94-142 with in

creasing frequency. The hearing process will undoubtedly 

continue to interpret the provisions and requirements of 

Public Law 94-142. A review of the literature, however, 

revealed little systematic effort to analyze the due pro

cess hearings conducted subsequent to the enactment of 

Public Law 94-142 or the perceptions of school authorities 

concerning procedural due process in special education. 

123 
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The majority of investigations available have been limited 

in scope or have relied solely on the use of question

naires to obtain pertinent information. Few attempts to 

explore the official records of due process hearings are 

evident. 

The purpose of this study was to provide needed in

sight into procedural due process in special education. 

In order to acheive this objective, an indepth analysis 

of the official summaries, findings, and decisions of 105 

special education due process hearings which have been con

ducted in the state of Texas and relate directly to Public 

Law 94-142 was conducted. In addition, a survey of 140 

directors of special education programs in the state of 

Texas was employed to determine the perceptions and atti

tudes of school officials toward the orocedural due pro

cess rights mandated by Public Law 94-142 and the due pro

cess hearings convened subsequent to the enactment of the 

law. 

Interpretation of the Study 

Results of the present study revealed evidence that 

a limited number of parents of handicapped children in the 

state of Texas are exercising their due process rights and 

availing themselves of the hearing process. Although di

rectors of SDecial education programs reported parents to 
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be attending and participating in decision-making confer

ences, relatively few parents of handicapped children (100) 

have pursued a due process hearing. Of the special educa

tion due process actions which have been conducted in the 

state of Texas, most (92.4%) were initiated by parents or 

guardians of handicapped children. Although the majority 

of children involved in hearings (61.9%) were classified 

as emotionally disturbed or mentally retarded, students 

represented displayed a diversity of handicapping conditions 

and special needs at all levels of severity. 

When the percentages of emotionally disturbed, men

tally retarded, and hearing impaired children who partici

pated in due process hearings were compared with the pre

valence of these children in the total population of handi

capped students in Texas, it appeared that a disproportion

ate number of emotionally disturbed, mentally retarded, 

and hearing imparled children were involved in special edu

cation cases. Conversely, learning disabled and speech 

handicapped children were represented rather infrequently 

in hearings when their prevalence in special education pro

grams was considered. These comparisons would tend to 

suggest that parents of emotionally disturbed, mentally re

tarded, and hearing impaired children in the state of Texas 

may not feel that their children are receiving an appropri

ate education. It mav be assumed that the parents of 
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learning disabled and speech handicapped children are gen

erally satisfied with the educational programs being pro

vided their children. 

In order for the hearing process to serve as an effec

tive mechanism in assuring handicapped children an appropri

ate education, it must be available to local education 

agencies as well as parents. School districts do initiate 

due process actions against parents of handicapped children. 

Although hearings requested by school officials were much 

less frequent than those initiated by parents, local educa

tion agencies pursued due process hearings when parents 

refused to allow their child to be evaluated for special 

education services. 

Issues over which disagreement arose between parents 

of handicapped children and local education agencies were 

diverse. Disputes which led to due process actions tended 

to center on direct educational services, identification, 

reimbursement for expenses, and placement. The majority 

of special education cases (71.4%) addressed the educational 

placement of handicapped students. Although Public Law 

94-142 emphasizes the delivery of services to exceptional 

children in the least restrictive alternative setting, 

the party who initiated the hearing in most placement dis

putes sought a more restrictive environment for the child. 
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Few individuals (13.3%) who requested a due process action 

sought a less restrictive placement. 

Participants in special education due process hearings 

may be advised by counsel, members of advocacy groups, or 

individuals knowledgeable as to the education of handi

capped children. In addition, participants may present 

evidence and the testimony of expert witnesses. Parents 

of handicapped children and local education agencies were 

represented essentially equally by legal counsel in over 

one-half of special education cases. Although parents of 

handicapped children may have requested assistance from 

advocates and/or members of advocacy groups prior to the 

actual hearing, parents did not utilize advocates exten

sively in the course of the due process cases examined. 

With recent emphasis on the preparation and training of 

advocates, however, these individuals may be involved in 

hearings to a greater extent in the future. 

Parents and school districts produced the testimony 

of witnesses with expertise in the areas of medicine, 

psychology, and the education of handicapped individuals. 

As might be expected, local education agencies utilized the 

testimony of educational experts more frequently than did 

parents or guardians of handicapped children. Parents 

most often produced expert witnesses in the areas of m.ed-

icine and psychology. Expert witnesses seldom testified 
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against the school district in which they were employed. 

In most hearings, witnesses who provided testimony for the 

parents were not associated with the school district 

against which the action was directed. It should be noted, 

however, that school personnel did testify against their 

employers in isolated cases (2.86%). 

Public Law 94-142 stipulates that due process cases 

be decided within 45 days after a hearing officer is noti

fied of a hearing request. The requirement, however, was 

seldom met. Individuals requesting special education due 

process hearings may be mistaken in the assumption that 

their case will be completed in a relatively short period 

of time. Requests for specific extensions of time beyond 

the period set forth by the law were frequently requested 

and readily granted. Most special education cases were 

settled within ten months to one year after the date the 

hearing was initiated. In the opinion of the author, 

parties contemplating the instigation of a due process 

action should be advised of the potential length of time 

involved. This factor may become influential in situations 

where the party is represented by legal counsel. 

A special education due process hearing culminates in 

a ruling by the hearing officer presiding over the case. 

This outcome may be in the form of a decision for the peti

tioner, a decision for the respondent, or a compromise 
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decision. Although some authors (Budoff et al., 1981; 

Turnbull & Turnbull, 197 8) emphasize the non-adversarial 

nature of the due process hearing, the majority of cases 

reviewed (83.8%) could be clearly classified on the basis 

of one party winning or losing. Only a small percentage 

of due process hearings (16.2%) resulted in a compromise 

involving mutual concessions or directives to each party. 

Although the majority of due process hearings were 

initiated by parents of handicapped children, less than one-

half of these cases (26.7%) were held in their favor. The 

failure of parents to win a larger percentage of these 

cases suggests that schools are generally fulfilling the 

requirments of Public Law 94-142 as the law is being in

terpreted by due process hearing officers. 

The decisions rendered by hearing officers in special 

education cases did not appear to be influenced by the 

handicapping condition of the child involved or the sever

ity of the child's impairment. Similarly, the nature of 

the disagreement in a due process action appeared to have 

little impact on the outcome of the case except in hearings 

which addressed the reimbursement of parents for out-of-

pocket expenses. Hearing officers did not interpret the 

entitlements of Public Law 94-142 to include payment for 

miscellaneous costs incurred by parents in the education 

of their handicapped children. Hearing officers, likewise. 
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were unanimous in their agreement that local education 

agencies must be allowed to evaluate the educational needs 

of children reasonably suspected of being handicapped even 

when the assessment was against the wishes of the child's 

parents. 

A significant number of due process hearings (53.9%) 

were terminated before the decision-making stage. In the 

majority of these cases (82.9%) a prior agreement was 

reached by the parties to the hearing. This would tend 

to indicate that through continued communication and arbi

tration by conflicting parties many due process hearings 

can be avoided or the potential length of time involved 

shortened. Other special education cases were terminated 

due to the failure of an initiating party to pursue a due 

process action or inadequate preparation/presentation by 

one or both parties. Parents and school officials who find 

themselves involved in a due process suit should be advised 

of the large percentage of hearings which are not followed 

through to the decision-making stage. 

Of critical concern in the effectiveness of the hear

ing process is the impartiality of the men and women appoint

ed to serve as hearing officers. Although not having ex

perience in the education of handicapped students, due pro

cess hearing officers in the state of Texas seem relatively 

unbiased in their rulings. Case outcomes appeared 
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idiosyncratic and situation-specific. In the opinion of 

the author, it was apparent in the official records of due 

process cases that hearing officers attempted to balance 

the best interests of the child with a realistic interpre

tation of Public Law 94-142. 

Some skepticism existed on the part of special educa

tion administrators as to whether or not the hearing pro

cess required by Public Law 94-142 is an effective mechan

ism for resolving disputes between parents of handicapped 

children and school districts. Although divided in their 

attitudes, more directors of special education programs 

viewed due process hearings as effective than perceived the 

hearing process to be ineffective. Likewise, more school 

officials believed due process hearings to be impartial 

than perceived the hearing process to be biased. 

Although the majority of directors of special educa

tion who participated in the survey indicated positive 

attitudes toward the impartiality and effectiveness of the 

hearing process, a relatively large number of school offi

cials offered negative viewpoints. Similarly, special edu

cation administrators (64.3%) perceived the nature of a 

disputed issue to influence the decision of the hearing 

officer. Directors (75.5%), likewise, felt hearing offi

cers to be interpreting the related services provided by 

Public Law 94-142 to be more inclusive than they were 
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originally intended by the law. The training hearing offi

cers receive was viewed as inadequate by 40.7% of respon

dents. These negative attitudes would seem to indicate 

some degree of dissatisfaction on the part of school admin

istrators concerning the hearing process and the implemen

tation of Public Law 94-142. 

In addition, negative perceptions were evident with 

regard to the perceived understanding of parents of the 

rights guaranteed them by Public Law 94-142. Essentially 

one-half of the directors of special education surveyed 

believed parents of handicapped children do not understand 

their due process rights. Likewise, parents were viewed 

as being intimidated by the hearing process by 41.4% of 

administrators. The negative attitudes of a substantial 

number of directors of special education concerning the 

hearing process suggest that further leadership from the 

state education agency in the form of information and 

inservice training with regard to the hearing process and 

due process rights may be needed. As negative attitudes 

on the part of those individuals responsible for imple

menting the law may adversely influence the law's effec

tiveness, an effort should be made to develop a more posi

tive understanding of Public Law 94-14 2 and the hearing 

process. 
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The attitudes and perceptions of directors of special 

education programs in the state of Texas concerning the 

hearing process were vaired. Except for isolated areas, 

however, there were no significant differences between the 

perceptions of independent groups of school officials. 

Participation in a due process hearing and/or experience 

teaching in special education did not appear to signifi

cantly alter the perceptions and attitudes of directors 

of special education. Similarly, the size and/or arrange

ment of an administrator's program did not appear to in

fluence his/her understanding of the hearing process. In 

the opinion of the author, it is difficult to predict the 

perceptions and attitudes of program directors concerning 

the hearing process based on these factors. 

Directors of special education programs were, in most 

cases, accurate in their understanding of the hearing pro

cess guaranteed by Public Law 94-142. VThen the perceptions 

and attitudes of special education administrators con

cerning due process hearings were compared with the reali

ties of due process hearings few discrepancies were ob

served. In contrast v̂ ith the actualities of due process 

hearings were the beliefs of school officials that the 

nature of a dispute influences the decision of the hear

ing officer. Except in cases which involved the reimburse

ment of parents for out-of-pocket expenses, this influence 
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was not apparent. Furthermore, special education adminis

trators were mistaken in their beliefs that parents of 

handicapped children are frequently assisted by members 

of advocacy groups during a due process hearing. Direc

tors of special education, likewise, perceived due process 

hearing officers to be interpreting too liberally the 

related services made available to handicapped children 

by Public Law 94-142. In the due process actions which 

addressed related services, no evidence of this interpre

tation was evident. In addition, school officials 

believed disputes related to identification to most often 

center on the interpretation of test results. This, how

ever, was not the most frequently contested issue in 

identification disputes. 

With regard to the participants in due process actions, 

disputed issues, the conduct of hearings, and case out

comes, directors of special education programs in the state 

of Texas were reasonably accurate in their perceptions and 

attitudes. This would seem to indicate that disputes be

tween parents and schools at the local level are prototypic 

of the disagreements being heard by state hearing officers. 

Furthermore, directors of special education appear to be 

keeping abreast of the current nature of the procedural due 

process hearings in special education. 
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Limitations of the Study 

The limitations of any investigation must be taken into 

consideration when conclusions and inferences are drawn 

from the research results. The present study may be limited 

in certain aspects. One limiting factor in this study may 

have been the utilization of a questionnaire to obtain 

data concerning the attitudes and perceptions of directors 

of special education programs. 

Although the confidentiality of all responses to the 

questionnaire was assured, school officials may have attempt

ed to report information which would give the most favor

able impressions of their special education programs. 

Likewise, the perceptions of directors of special education 

reported in this study were based upon the responses of the 

140 school administrators involved in the survey. The 

attitudes and perceptions of directors of special education 

programs included in this study should not be assumed to 

be representative of all special education administrators. 

Variations in the official records of special educa

tion due process hearings may have accounted for some degree 

of error in this study. Due to a lack of guidelines for re

porting the proceedings and findings of due process actions, 

varying degrees of information were provided in case records. 

Some hearing officers included many details and incidental 
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information related to each hearing; other hearing officers 

provided a more terse account of each case. In less complete 

special education hearing reports it is possible that some 

information of concern to this study may have been less 

accurately interpreted. 

As statistical techniques useful in determining signi

ficant difference were not applicable to the conparisons 

between the perceptions of school officials concerning the 

hearing process and the realities of due process hearings, 

caution should be exercised in drawing too heavily upon the 

conclusions of these comparisons. 

The present research study concentrated on the due pro

cess actions conducted in the state of Texas under the pro

visions of Public Law 94-142. Furthermore, directors of 

special education involved in the survey represented pro

grams in the state of Texas. Findings should not be general

ized to other areas of the United States without further 

investigation. 

Recommendations for Future Research 

The present study provides a basis for future research. 

One question of interest involves the analysis of factors 

specific to the local education agencies involved in due 

process hearings. An investigation is needed to determine 
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if any similarities exist among the special education pro

grams responding to requests for due process actions. Are 

commonalities in the certification and/or experience of 

administrators and teachers evident? Do school districts 

involved in due process hearings demonstrate any common 

features with regard to geographic location, nximber of 

students served, or the availability of funds? Through such 

an investigation, data valuable in program planning and 

development may be acquired. 

The perceptions and attitudes of due process hearing 

officers represent another area of interest. The attitudes 

of hearing officers toward Public Law 94-142 and its re

quirements for an appropriate education may be influential 

in the way in which the law is implemented through due 

process hearings. Of greater impact may be the attitudes 

of due process hearing officers toward handicapped indivi

duals. Likewise, the level of knowledge that hearing offi

cers possess concerning the education and treatment of 

handicapped persons represents another area of inquiry. 

As the hearing officer is perhaps the single most signi

ficant component in the due process hearing, the selection, 

training, and impartiality of these individuals will con

tinue to be an area for investigation. 
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In summary, the implementation of the procedural due 

process requirements promulgated by Public Law 94-142 is 

a complex and multi-faceted area for investigation. Many 

questions remain to be answered concerning the special 

education hearing process. Persons dedicated to the goal 

of appropriate education for handicapped children in the 

United States will continue to exercise their equal rights 

to secure this objective. The right of a handicapped in

dividual to procedural due process and an impartial due pro

cess hearing is the guardian of that individual's entitle

ment to a full and appropriate education at public expense. 
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TEXAS ADMINISTRATIVE CODE AND STATUTORY CITATIONS 

TITLE 19, PART II 

CHAPTER 157 

SUBCHAPTER D. HEARINGS CONCERNING HANDICAPPED STUDENTS 

§ 157.91 Purpose. 

These sections are intended to bring the procedures 

for hearings and appeals of the Texas Education Agency into 

compliance with Part B of the Education of the Handicapped 

Act as amended by Public Law 94-142. 20 U.S.C. | 14 01 et 

seq. and the applicable federal regulations, 34 C.F.R. 

300.1 et seq. These sections supplement existing Texas 

Education Agency rules governing hearings and appeals and 

are intended to be applied together except where a conflict 

exists, in which case these sections shall prevail, 

i 157.92 Definitions. 

The following words and terms, when used in this sub

chapter, shall have the following meanings, unless the con

text clearly indicates otherwise: 

Eligible student - Any student who has reached his or her 

18th birthday and has not been adjudged incompetent by a 

court of proper jurisdiction, or any minor student who 

has had his or her disabilities of minority removed by order 

of a court or by operation of law. 

Handicapped student - Those students suspected of or 



149 

evaluated as possessing a handicapping condition as defined 

by i 89.202 (226.35.71.020) of the title (relating to Defi

nitions) . In this subchapter the term "student" means 

handicapped student unless the context clearly indicates 

otherwise. 

Parent - A parent or person acting in the place of a parent, 

such as a grandparent or step-parent with whom a child 

lives. The term includes a surrogate parent who has been 

appointed in accordance with law but does not include the 

state if the child is a ward of the state. 

Personally identifiable information - Information which 

includes: 

(1) name of the student, the student's parent or other 

family member; 

(2) address of the student; 

(3) personal identifier, such as student's social 

security number or student number; or 

(4) list of personal characteristics or other information 

which would make it possible to identify the child 

with reasonable certainty. 

Public Education Agency - The local school district, spe

cial education cooperatives, and any other agency or polit

ical subdivision of the state responsible for providing 

education to handicapped students. 
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i 157.93 Applicability. 

These sections shall apply in any hearing involving 

the identification, evaluation, or educational placement 

of a handicapped student or the provision of a free appro

priate education to the student, 

s 157.94 Request for Hearing. 

A parent or eligible student may initiate a hearing on 

any matter described in i 157.93 of this title (relating 

to Applicability). A public education agency may initiate 

a hearing to determine if a student may be evaluated or 

initially provided special education and related services 

without parental consent. A public educational agency may 

also initiate a hearing to show that its evaluation is 

appropriate when the parent or eligible student disagrees 

with an evaluation obtained by the public agency and re

quests an independent educational evaluation at public ex

pense. The request for hearing shall be in writing and 

filed with the commissioner of education, Texas Education 

Agency, 201 East 11th Street, Austin, Texas, 78701. 

i 157.95 Impartial Hearing Officer. 

Hearings shall be conducted by an impartial hearing 

officer appointed by the commissioner of education. The 

hearing officer selected by the commissioner shall not be 
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a person who; 

(1) is a employee of a public agency which is involved in 

the education or care of the student, or 

(2) has a personal or professional interest which would 

conflict with his or her objectivity in the hearing. 

i 157.96 Hearing Rights. 

(a) Any party to a hearing shall have a right to: 

(1) be accompanied and advised by counsel and by in

dividuals with special knowledge or training with 

respect to the problems of handicapped students; 

(2) present evidence and confront, cross-examine, and 

compel the attendance of witnesses pursuant to 

the Administrative Procedure and Texas Register 

Act, Texas Civil Statutes, article 6252-13a; 

(3) prohibit the introduction of any evidence at the 

hearing that has not been disclosed to that party 

at least five days before the hearing; 

(4) obtain a written verbatim record of the hearing; 

and 

(5) obtain written findings of fact, conclusions of 

law and decision. 

(b) Parents involved in hearings shall have the right to: 

(1) have the student who is the subject of the hear

ing present; and 

(2) open the hearing to the public. 
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i 157.97 Hearing. 

(a) The hearing officer shall afford the parties an oppor

tunity for hearing after reasonable notice of not less 

than 10 days, unless the parties have agreed otherwise, 

(b) Each hearing shall be conducted at a time and place 

which is reasonable convenient to the parties in

volved. 

(c) The rules of evidence as provided for in the Adminis

trative Procedure and Texas Register Act, Texas Civil 

Statutes, article 6252-13a, i 14(a), shall apply in 

hearings conducted under these sections. 

(d) The hearing shall be recorded and transcribed by a 

reporter who shall immediately prepare and transmit 

a transcript of the evidence to the hearing officer 

with copies to the parties. The hearing officer 

shall instruct the reporter and the parties to delete 

all personally identifiable infoinnation from the 

transcription and from all evidence submitted. 

(e) The hearing officer may issue subpoenas and commis

sions to take depositions pursuant to the Administra

tive Procedure and Texas Register Act, Texas Civil 

Statutes, article 6252-13a, i 14. Subpoenas and com

missions to take depositions shall be issued in the 

name of the Texas Education Agency. 
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(f) The hearing officer shall issue a final decision no 

later than 45 days after a request for a hearing is 

filed. A final decision must be in writing and shall 

include findings of fact and conclusions of law, sep

arately stated. Findings of fact must be based ex

clusively of the evidence and on matters officially 

noticed pursuant to the Administrative Procedure and 

Texas Register Act, Texas Civil Statutes, article 

6252-13a, I 14. The final decision shall be trans

mitted to each party by the hearing officer. 

(g) A hearing officer may grant specific extensions of 

time beyond the period set out in subsection (f) of 

this section at the request of either party. 

(h) The decision made pursuant to subsection (f) of this 

section is final, unless a party brings a civil action 

under 20 U.S.C. i 1415 (e). 

(i) Hearings conducted under these sections will be closed 

to the public unless the parent or eligible student 

requests that the hearing be open, 

i 157.98 Request for Hearing. 

The request for hearing shall be deemed filed only when 

actually received by the designated hearing officer. 

i 157.99 Student's Status During Proceedings, 

(a) During the pendency of any administrative proceeding 

regarding a complaint, unless the parties agree 
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otherwise, the student involved in the complaint 

must remain in his or her present educational place

ment. 

(b) If the complaint involved an application for initial 

admission to public school, the student, with the 

consent of the parents where appropriate, must be 

placed in the public school program until the comple

tion of all proceedings. 

Adopted by the State Board of Education of Texas, November, 

1981. 



APPENDIX B 

NUMBER AND STATUS OF SPECIAL EDUCATION CASES 

155 



156 

TEXAS EDUCATION AGENCY 

M E M O R A N D U M 

SUBJ: Hisotry of Special Education Cases From 
September 1, 1978 thru November 10, 1981 

DATE: November 10, 1981 

TOTAL NUMBER OF CASES FILED 233 

Total Number of Proposals 85 

Adopted by SCOE 81 
Reversed by SCOE 1 
Proposed Dismissal Not Accepted/ 
Dismissal Order Entered __1 

Total Number of SCOE Decisions 83 

83 

22 Granted 
Denied ^J 
Full Order of Dismissal _± 83 

Appeal Withdrawn Prior to 
Entry of Decision 1 

Decision Pending 

DECISIONS APPEALED TO SBOE 33 
PENDING ^ 

SCOE Affirmed ^"l 
SCOE Reversed g 
Remanded to Sp Ed for s 602 
Investigation 

1 85 

J. 
33 

Total Number of Cases Dismissed 

Total Number of Cases Which Remain Open 

Total 

116 

32 

233 
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1. Do you hold an administrative certificate? 
Yes No 

2. How many years of experience as an administrator; 

3. How many years of teaching experience in special 
education: 

4. I am involved in the following special education 
arrangement: 

Cooperative special education program 
Single-member district special education 

program 
5. Approximate number of exceptional children receiving 

services in your program: 

6. What is the number of special education due process 
hearings which have been initiated in your program 
by: 

Parents/guardians 
School officials 

7. I have participated directly in a special education 
due process hearing. Yes No 

8. Who in your program assumes the responsibility for 
advising parents of their rights related to due 
process? 

Supt. Spec Ed. Director Princ, 
Diag. Counselor Other 

9. There is at least one parent in attendance for about 
% of the ARD/IEP meetings held for students 

with whom I work. 

10. Consider the ARD/IEP meetings you have attended in 
which a parent or parents also attended. In your 
opinion, in what percent of these meetings did 
the parent or parents NOT play a meaningful part 
in the decision-making process? % 

11. What percentage of disputes between the school and 
parents of children in your program relate to the 
following issues: 

% of disputes relate to identification 
% of disputes relate to placement 
% of disputes relate to direct educational 
services 
% of disputes relate to related services 
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12. What number of parents in your district have reguested 
an independent educational evaluation of their 
child at the expense of the school district? 

13. On the basis of your experience, what percentage of 
children involved in due process hearings in the 
state of Texas would you estimate are from each 
of the following categories: 

LD MR Hearing 
VH Speech Handi. Impaired 
Gifted ED Ortho 

Handi. 

FOR EACH OF THE FOLLOWING STATEMENTS CIRCLE THE APPROPRIATE 
RESPONSES: 

4 = STRONGLY 3 = AGREE 2 = DISAGREE 1 = STRONGLY 
AGREE DISAGREE 
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14. Parents participating in due process hear- H 
ings represent a cross-section of cultures 
and socioeconomic status 4 3 2 1 

15. Due process hearings are decided mcpst fre
quently in favor of the party initiating 
the hearing ^ ^ 2 1 

16. Due process hearing officers are knowl
edgeable as to the education of excep
tional children 4 3 2 1 

17. Surrogate parents are utilized very in
frequently in due process hearings. . . . 4 3 2 1 

18. Schools utilize the testimony of expert 
witnesses in due process hearings more 
frequently than do parents 4 3 2 1 

19. Parents of handicapped children seem 
intimidated by the hearing process . . . 4 3 2 1 
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20. Disputes related to direct education- w 
al services are decided most frequent
ly in favor of schools 4 3 2 1 

21. Parents participating in due process 
hearings are frequently directly as
sisted by members of advocacy groups . . 4 3 2 1 

22. The hearing process is truly impartial. . 4 3 2 1 

23. Due process hearings are initiated more 
frequently by parents/guardians than 
by school officials 4 3 2 1 

24. School personnel involved in the ARD/IEP 
process are adequately aware of the due 
process rights of parents of handicapped 
children 4 3 2 1 

25. Handicapped children involved in due 
process hearings demonstrate a wide 
variety of handicapping conditions . . . 4 3 2 1 

26. Due process hearing officers receive 
adequate training for their role as 
hearing officers 4 3 2 1 

27. The disputed issue in a due process 
hearings has little influence on the 
outcome of the hearing 4 3 2 1 

28. On the whole, parents of handicapped 
children do not understand their due 
process rights ^ ^ ^ ^ 

29. The due process hearing is an effective 
mechanism to resolve disputes arising 
between parents and the school 4 3 2 1 

30. Expert witnesses seldom testify against 
the school district in which they are 
employed 4 3 2 1 
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31. The severity of a child's handicap has " S 
little influence on the decision of the " 
hearing officer 4 3 2 1 

32. Hearing officers interpret the related 
services made available to handicapped 
children by PL 94-142 to be much more 
inclusive that they were originally 
intended 4 3 2 1 

33. Few parents participating in due pro
cess hearings are directly assisted 
by legal counsel 4 3 2 1 

34. The handicapping conditions of children 
involved in the hearing process vary 
greatly in severity 4 3 2 1 

35. In disputes relating to educational 
placement, the party initiating the hear
ing process is most frequently seeking 
a less restrictive environment 4 3 2 1 

36. Most special education due process hear
ings are decided in favor of the parent . 4 3 2 1 

37. Parents seldom employ the testimony of 
expert witnesses in due process hearings. 4 3 2 1 

38. Due process hearing officers represent a 
wide range of professional/vocational 
backgrounds 4 3 2 1 

39. Parents of handicapped children in my 
program have adequate access to legal 
counsel 4 3 2 1 

40. In most hearings which are concluded 
before the decision-making stage, an 
agreement between parties is reached 
prior to the ruling of the hearing 
officer .' 4 3 2 1 



164 

41. Disputes related to identification most 
frequently arise over the interpretation 
of standardized test information . . . 

Ui 

> 

a 50 
M 
M 

> 

o 50 
M 
W 

O Ui 
H 
Ui D 
> H 
Ci Ui 

H 50 
W 

w 


