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CHAPTER I 

INTRODUCTION 

Equal educational opportunity for all students in the 

United States is an idealistic goal. However, in the past 

20 years, changes in educational practices, legislation, 

and case law have begun to transform that goal into reality 

for many Negro, handicapped, and non-English speaking 

students. 

In the landmark desegregation case. Brown v. Board of 

Education of Topeka, the Supreme Court declared that once a 

state decides to provide public education "it is a right 

which must be made available to all on equal terms."•'• This 

decision stimulated a chain reaction that led to judicial 

scrutiny of various school policies, many of which were 

found to be discriminatory and arbitrary. As the courts 

became involved with educational issues, they found them

selves facing the problem o'f defining the nature of equal

ity required in the public schools, and the corresponding 

responsibilities of the states. 

One of the most important steps toward achieving equal 

educational opportunity for limited and non-English 

speaking students was achieved in the Lau v. Nichols 

decision. The Supreme Court concluded that "...there is 



no equality of treatment merely by providing students with 

the same facilities, textbooks, teachers, and curriculum.""^ 

The Court acknowledged that it would make a "mockery of 

public education" to impose the requirement that before a 

child can effectively participate in the educational pro

gram, he must have already acquired basic skills. Although 

the question of a constitutional right to equal educational 

opportunity was not addressed by the Court, the Lau deci

sion and other decisions have held that limited and non-

English speaking students are to be provided an appropriate 

program of instruction under Title VI of the Civil Rights 

Act of 1964 and its ensuing guidelines. The Equal Educa

tional Opportunities Act of 1974 has further strengthened 

the position that educational agencies are required to take 

appropriate action*to overcome language barriers that im

pede effective participation by students in instructional 

programs. 

Because the Supreme Court did not clearly define what 

an appropriate instructional program for limited and non-

English speaking students would entail, and under what 

circumstances it must be implemented, the federal and state 

governments have dealt with these issues. Subsequent state 

and federal legislation have been reviewed and, at times, 

been ordered changed by the courts. It is through this 

process of federal, state, and judicial interaction that 

legal guidelines relating to the issue of equal educational 



opportunity for limited and non-English speaking students 

are slowly emerging. 

Statement of the Problem 

The problem of this study was to provide an analysis 

of the existing legal bases for bilingual education or 

special language programs through examination of federal 

and state legislation, regulations, and case law. This 

study addressed the following issues: 

1. Under what conditions are bilingual education or 

special language programs legally required? 

2. What are the criteria and procedures for identi

fying students eligible to participate in bilin

gual programs? 

3. What types of bilingual, English as a Second 

Language, or other special programs are required? 

4. What is the minimum number of students necessary 

to require a bilingual program? 

5. Under what conditions are bilingual and special 

language programs required as a remedy in desegre

gation cases? 

6. What is the role and scope of the courts in man

dating bilingual and special language programs? 

7. Who is responsible for funding bilingual and 

special language programs? 

8. What are appropriate remedies for civil rights 



violations involving bilingual education? 

Delimitations 

1. This study was confined to an examination of 

issues involved with special programs designed 

to meet the needs of limited or non-English 

speaking students in the United States or out

lying territories. 

2. This study was confined to an examination of the 

issues in the context of the public schools. 

3. This study focused primarily on events that have 

occurred since 1950. 

4. This study examined legislative, judicial, and 

administrative decisions relating to special 

programs for limited or non-English speaking 

students. 

5. Legal cases involving related issues, such as de

segregation, which have had an impact on special 

programs for limited or non-English speaking 

students were included. 

Limitations 

1. This study was based on statutes, regulations, and 

court rulings existing in 1982. Because of the 

nature of the governmental bodies involved, the 

status of the issues examined could change. 



2. This study should not be considered as legal 

opinion nor should it be construed as legal 

advice. 

Justification for the Study 

Since the 1954 Supreme Court case. Brown v. Board of 

Education of Topeka, the courts have gradually become en

tangled in determining many facets of educational programs. 

Educators are being required by the courts to find solu

tions to many problems, including the problems experienced 

by linguistically and culturally different students. For 

example, past practices of placing non-English speaking 

5 
students in educable mentally retarded classes or ex-

g 
eluding them from school because of language deficiencies 

are no longer acceptable. Thus, new alternatives are 

imperative to meet the special needs of these students. 

The difficult question faced by public schools is: 

what types of programs must legally be provided under what 

conditions to meet the needs of limited and non-English 

speaking students? This study is being undertaken to help 

answer this pressing question. 

For school administrators to make sound decisions 

relating to special programs for limited and non-English 

speaking students several legal principles must be 

considered. An overall perspective of how and why 

pertinent issues have evolved will better enable policy-



makers to understand current and future trends. The iden

tification and discussion of important issues will aid 

policymakers and administrators as they develop guidelines 

for their own specific programs. 

This study is of personal interest to the researcher 

because of her experiences with bilingual and special 

language programs both in the United States and abroad. 

Assumptions 

1. Information taken from unofficial law reporters 

was assumed to be accurate and reflective of 

the official stance of the court or legislature 

2. Bilingual education will remain an educational 

issue in the immediate future. 

Definition of Terms 

Appropriation is funding that is provided for au

thorized expenditures by the federal government. 

Authorization is the funding that is approved to be 

spent on a particular program or project. It constitutes 

the legal authority to spend federal funds under a given 

program. The total amount of money authorized is often not 

appropriated. 

Bilingual Education Programs are instructional pro

grams designed for elementary or secondary students of 

limited English speaking ability, in which instruction is 



given in English and in the native or dominant language of 

the students to the extent necessary to allow effective 

progress through the educational system. Instruction in 

bilingual programs must be given with appreciation for the 

cultural heritage of the limited English speaking ability 
7 

students. 

English as a Second Language (ESL) is a method of 

teaching English to non-English speaking speakers through 

the medium of English. Formal instruction in English as a 

Second Language is an integral component of a bilingual 

program. 

Limited English Language Skills are possessed by 

individuals who cannot read, write, or understand English 
p 

at the level appropriate for their grade level and age. 

Limited English-Speaking Ability (LESA) refers to 

individuals who have difficulty in speaking and under

standing instruction in the English language because 

1) they were not born in the United States, 2) their native 

language is not English, or 3) their dominant language is 

o 
other than English. 

Maintenance Bilingual Programs are programs that ad

vocate the development and maintenance of language skills 

in both the native language and English through continuing 

instruction in both languages. 

Non-English Speaking Individuals are those who cannot 

communicate orally in English. 
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Rational Basis Test is a general rule of equal pro

tection analysis in which classifications made by govern

ment regulation are held valid by the federal courts if any 

state of facts reasonably may be conceived in their justi

fication; under such yardstick a reviewing court will 

strain to find any legitimate purpose in order to uphold 

the propriety of the state's conduct. 11 

Strict Scrutiny Test is a judicial standard requiring 

that a statute must be necessary to accomplish some legit

imate state objective by the least restrictive means pos-

12 sible in order to pass constitutional muster. 

Title VI, Section 601 of the Civil Rights Act of 1964 

states that "No person in the United States shall, on the 

grounds of race, color, or national origin be excluded from 

participation in, be denied the benefits of, or be sub

jected to discrimination under any program or activity 

13 receiving federal financial assistance. 

Transition'al Bilingual Programs provide instruction in 

a non-English language only until the student can perform 

succesfully or adequately in English. 

Procedures 

The procedures for this study were conducted in three 

phases : 

Phase I - Examination of federal and state legisla

tion and regulations pertaining to bilin-



gual education. 

Phase II - Identification of court decisions related 

to bilingual education. 

Phase III - Analysis and synthesis of the information 

presented in the previous phases to iden

tify the issues that should be considered 

when bilingual policies are developed. 

The first phase examined state and federal bilingual 

legislation and regulations. This provided a framework for 

the discussion in the following phases. The second phase 

used the techniques of legal research to interpret the 

court's reasoning in decisions which applied to the area of 

bilingual education. The third phase, through the analysis 

and synthesis of information provided by legislation, regu

lations, and case law, identified issues that need to be 

considered when bilingual or special language programs are 

developed. 

Organization of the Research Report 

This report is organized in four chapters. Chapter 1 

includes the introduction, statement of the problem, jus

tification for the study, assumptions, definitions of 

terms, and the procedures for study. Chapter 2 examines 

related state and federal legislation and regulations. 

Chapter 3 contains a discussion of related court cases. 

Chapter 4 identifies and discusses important issues that 



10 

need to be considered when developing guidelines for a 

bilingual or special language program. 
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CHAPTER II 

FEDERAL AND STATE STATUTES AND REGULATIONS 

The role and scope of bilingual education in the 

public schools in the United States have changed markedly 

during the past quarter of the twentieth century. Legis

lation and regulations at both the state and federal levels 

have played an important role in these changes. Statutes 

specifically addressing the issue of bilingual education, 

such as the Bilingual Education Act, and more general 

statutes, such as the Civil Rights Act of 1964, together 

have provided the broad foundation for bilingual education. 

Administrative regulations have further defined and speci

fied how the bilingual programs were to be implemented. A 

review of related legislation and regulations will help 

explain how the present role and scope of bilingual edu

cation have evolved. It is important to observe that some 

significant changes have occurred in the field of bilingual 

education in the early 1980s. These changes will undoubt

edly influence the future of bilingual education in the 

United States. 

Federal Statutes and Regulations 

Federal legislation and regulations pertinent to 

12 
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bilingual education include the Civil Rights Act of 1964, 

May 25th Memorandum (from the Department of Health, Edu

cation, and Welfare, which further clarified the Civil 

Rights Act of 1964) , Bilingual Education Act and ensuing 

amendments. Equal Educational Opportunities Act of 1974, 

Lau Remedies and Proposed Title VI Language Discrimination 

Guidelines. 

Civil Rights Act of 1964 

The history of human civilization has involved the 

struggle between the individual and the society to achieve 

and maintain a balance between individual rights and group 

interests. Individual rights, often referred to as civil 

rights, protect an individual against other individuals and 

governments from discriminatory practices based on race, 

color, creed, or national origin. Much of our national 

history records the struggle of various groups—such as 

slaves, immigrants, racial and religious minorities, women, 

the poor, and non-English speakers—to attain certain 

privileges and opportunities enjoyed by other members of 

society. An examination of the 1964 Civil Rights Act, 

Title VI in particular, reveals some of the civil rights 

guarantees extended to non-English speakers. 

The Civil Rights Act of 1964 provided comprehensive 

protection of the civil rights of voting, public accommo

dations, use of public facilities, public education, and 
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employment. It also extended the life of the Civil Rights 

Commission and created the Equal Opportunity Commission and 

Community Relations Service.•*• According to President 

Lyndon B. Johnson, this bill went further in eliminating 

injustice, discrimination, hatred, and prejudice than any 

other previous twentieth century legislation. He pointed 

out that "...this bill is a renewal and reinforcement, a 

symbol and a strengthening of that abiding commitment to 

human dignity and the equality of man which has been the 

guiding purpose of the American Nation for almost 200 

2 

years." For non-English speakers, one of the most im

portant sections of this act was Title VI. 

Title VI. Title VI was aimed primarily at state and 

local governments as the most common channels of federal 

aid in carrying out myriad programs. Title VI required 

programs receiving federal assistance, which included bi

lingual education programs, to be operated without dis

crimination as to race, color, or national origin, and 

required every federal agency providing financial assis

tance to issue regulations, approved by the President, to 

achieve this objective. If attempts at voluntary action 

failed. Title VI provided that recipient programs could 

have their aid cut off if there was persistent denial of 

program benefits on discriminatory grounds. Before a cut

off of funds could be ordered, the agency had to hold a 

hearing and officially find that the recipient had failed 
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to comply with its nondiscriminatory rules."^ This active 

enforcement of a federal law by withholding funds because 

of disapproved local practices was a major deviation from 

the historical operations of federalism.^ It is important 

to note that public school programs receiving federal 

assistance were subject to Title VI regulations. 

The legal foundation of Title VI was the constitu

tional premise reflected in the Fourteenth Amendment that 

all people are entitled to equal protection of the laws. 

According to its congressional sponsors. Title VI was an 

exercise of the unquestioned power of the federal govern

ment to set out the terms on which federal funds were to be 

disbursed. It was to carry out the principle that federal 

money is color-blind. Later, after Title VI became law, 

regulations specifying implementation procedures to insure 

elimination of segregation in public education were promul

gated by the Department of Health, Education, and Welfare 

(H.E.W). 

May 25th Memorandum 

Further interpretations of the 1964 Act were made by 

H.E.W in the form of a 1970 H.E.W guideline, commonly known 

as the May 25th Memorandum. These guidelines specifically 

addressed the civil rights of non-English speakers pro

tected by the 1964 Act. Compliance reviews conducted by 

the Office of Civil Rights (O.C.R.) in school districts 
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with large Spanish-surnamed student populations and other 

national origin minority groups had revealed a number of 

practices that had the effect of denying equality of 

educational opportunity to these students. The purpose of 

the memorandum was to clarify the responsibility of school 

districts in providing equal educational opportunities to 

national origin minority group children deficient in 

English language skills. 

The memorandum included a number of provisions de

signed to give direction to school districts when con

fronted with children with special language needs. If 

national origin minority group children were excluded from 

effective participation in the educational program offered 

by a school district because of their inability to speak 

and understand English, the school district must take "af

firmative steps to rectify the language deficiency in order 

to open its instructional program to these students." 

National origin minority group students could not be as

signed to classes for the mentally retarded on the basis of 

evaluation measures which essentially evaluated English 

language skills, nor could they be denied access to college 

preparatory courses because of the failure of the school 

district to teach English language skills. Ability 

grouping or tracking systems used by a school district to 

help meet the special language skill needs of national 

origin minority children must be designed to meet the 
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language needs as soon as possible and must not operate as 

a permanent or dead-end track. School districts must 

notify the parents of national origin minority group stu

dents of school activities which are brought to the atten

tion of other parents. To be considered adequate, the 

notice may have to be communicated in a non-English 
7 

language. 

The memorandum indicated that school districts must 

examine their current practices so as to assess their 

compliance with the guidelines. If a school district 

determined that compliance problems existed in its system, 

it had to take steps to remedy the situation and commu

nicate its strategy in writing with the Office for Civil 

Rights (O.C.R). The memorandum provided that technical 

assistance and additional information needed to assist 

districts in achieving compliance with the laws and 

providing equal educational opportunity would be avail

able.^ 

It is important to note that this memorandum required 

the implementation of programs by local districts to help 

overcome the language deficiencies of national origin 

minority students, but it did not specify the types of 

programs or methods to be used. Thus, this memorandum did 

not require classes to be taught in a non-English language. 
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Equal Educational Opportunities Act of 1974 

Other legislation, in addition to Title VI, has been 

enacted to encourage special help for students whose native 

language is not English. One such statute was the Equal 

Educational Opportunities Act of 1974, which prohibited the 

denial of equal educational opportunity by any state to an 

individual because of race, sex, or national origin. One 

such form of denial is failure by an educational institu

tion to take "appropriate action" to overcome language 

barriers that impede equal participation in its instruction 
9 

programs. Although this legislation was very similar to 

the May 25th Memorandum, it was binding on all school 

districts irrespective of the receipt of federal funds. 

The statutes discussed thus far have dealt with the 

rights of limited or non-English speaking children to some 

type of special program to help overcome their language 

needs. The Bilingual Education Act of 1968 and subsequent 

amendments identified a more specific approach to help meet 

students' language needs and provided funds to implement 

special programs that followed certain guidelines. 

Background Information Relating to the Bilingual Education 

Act of 1968 

The educational needs of Spanish-speaking children in 

the Southwest were the focus of a 1966 National Education 
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Association (NEA) conference in Tucson, Arizona. The 

findings were compiled in a NEA document, the Invisible 

Minority, in which it was concluded that the needs of 

Spanish-speaking students presented "the most acute educa

tional problem in the Southwest. "-̂ ^ The report stated that 

many students who start school with language handicaps soon 

lag behind their classmates academically, and as a result 

of their continuous failures and frustrations, a large per

centage drop out of school. In addition to language bar

riers, Spanish speaking students were engulfed by alien 

cultural patterns, or were under the authority of teachers 

who have little or no understanding of their beliefs, 

customs, and cultural patterns. This conference recom

mended federal legislation accompanied by fiscal appro

priations to help solve the problems faced by Spanish 

speaking children, the recruitment and training of more 

Spanish speaking teachers, and increased innovative 

research. The final conclusion was, "The need is for 

action-now!" 

The first bill ever introduced in the United States 

Congress addressing the needs of non-English speaking 

students was one result of this call to action. Senate 

Bill 438 was presented on January 19, 1967, by Senator 

12 
Ralph Yarborough (D.-Tx.) to promote bilingual education. 

At a hearing conducted by a special subcommittee on 

bilingual education, the close' relationship between educa-
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tional achievement and job opportunities, income levels, 

economic advancement, and effective interpersonal communi

cation was emphasized. Statistics showed high dropout 

rates, underachievement, and low economic success for 

Spanish speaking populations. It was indicated that these 

problems were related to language and communication 

problems. Bilingual education was the proposed solution. 

The proponents of S.B. 438 made it clear that bilin

gual education should be provided for children who had 

definite language needs, not simply all Spanish-surnamed 

children. This bill would authorize and finance the 

teaching of another language only as a bridge to the 

mastery of English. The bill would not endorse any 

particular teaching method, but rather provide grants to 

develop pilot programs using experimental and innovative 

techniques. After debates and minor changes, the bill 

was enacted into legislation as the Bilingual Education 

Act. 

The Bilingual Education Act of 1968 

The Bilingual Education Act, Public Law 90-247, was 

signed on January 2, 1968 by President Lyndon Johnson. 

This legislation was incorporated as an amendment to the 

Elementary and Secondary Education Act of 1965 (ESEA) and 

became Title VII. It was a beginning move to help address 

the needs of non-native English speaking American children. 
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This Act was important because it not only recognized the 

needs, but provided funds to help meet them. The Bilingual 

Education Act was a discretionary grant program providing 

federal financial assistance primarily to local educational 

agencies to develop and implement "new and imaginative 

elementary and secondary school programs" to meet the 

special educational needs of children between the ages of 

three and eighteen with limited English speaking ability 

who came from low-income families. 

Federal funds provided by the Bilingual Educational 

Act of 1968 were actually used for a variety of activities 

including research projects, pilot programs, and develop

ment and dissemination of instructional materials for 

bilingual education programs using both English and the 

student's native language for instruction. Funds also 

provided preservice and inservice training for teachers, 

aides, counselors, and other educational personnel. 

Provisions for special equipment and teaching materials 

necessary to establish and maintain the operation of 

bilingual programs were included. A number of specific 

activities were suggested by the Act to enhance its godls. 

These included programs that would provide instruction in 

the history and culture associated with the non-native 

language, efforts to develop parental cooperation, and 

early childhood, adult, vocational, or technical programs.-

Special programs for dropouts or potential dropouts also 
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1 fi 
were suggested. 

Grant applications for federal funds were to be sub

mitted to the United States Commissioner of Education in 

compliance with directions published in the Federal 

Register. Grant applicants were local educational agencies 

or institutions of higher education working with such 

agencies. Grant applications, had to specify program 

goals, activities, services, personnel, educational and 

cultural resources that would be employed to meet such 

goals. They also had to specify the methods of adminis

tration and supervision that would ensure efficient and 

proper operation of their program. Applicants had to 

demonstrate how their program would contribute substan-

17 
tially to the achievement of the purposes of the Act. 

Federal funds had to be used to supplement, not 

supplant, local program funds. Fiscal control and fund 

accounting procedures were to be provided by the applicant 

in annual and other requested reports to the Commissioner 

of Education. These reports would be used in determining 

18 
the effectiveness of the funded programs. 

When approving applications for grants, the Commis

sioner was to consider the relative needs and geographic 

distribution of children of limited English speaking 

ability and the relative ability of local educational 

agencies to meet those needs. Approved programs were 

intended to increase substantially the educational 
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opportunities for children of limited English speaking 

ability in both public and nonprofit private schools."^^ 

Although grants were awarded to local rather than state 

agencies, the state board of education was to be notified 

and given a chance to make recommendations concerning 

applications. 

The Bilingual Education Act mandated the appointment 

of a nine-member Advisory Committee on the Education of 

Bilingual Children, of which at least four members were to 

be educators experienced in handling educational problems 

of children whose native language was other than English. 

The major function of the Advisory Committee was to advise 

the Commissioner on policy matters and regulations relating 

to the Act. The Committee and the Chairman, appointed by 

the Commissioner, were to be approved by the Secretary of 

Health, Education, and Welfare. The Commissioner also was 

permitted to appoint experts or consultants that might be 

needed to help carry out the functions of the Advisory 

• 21 Committee. 

Funds authorized to be appropriated to implement this 

Act were $15 million for fiscal year 1968, $30 million for 

fiscal year 1969, and $40 million for fiscal year 1970. It 

is important to note that the total amount of money au

thorized is often not appropriated. For example, none of 

the $15 million was actually appropriated in 1968. Since 

the inception of the Act only, about 50 percent of the 
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amount authorized has actually been appropriated.^"^ 

The Amendments of 1970—Public Law 91-230 

The 1970 Amendments to the Bilingual Education Act 

authorized appropriations for 1971, 1972, and 1973. The 

changes also designated procedures for payments of grants 

used for bilingual education on Indian reservations, and 

increased the membership of the National Advisory Committee 

on the Education of Bilingual Children. 

The authorization for fiscal year 1971 was $80 mil

lion, twice the amount authorized for the previous year, 

but only $25 million was appropriated. Fiscal authori

zations were $100 million and $135 million respectively, 

for fiscal years 1972 and 1973; but only approximately $35 

24 million was appropriated each year. Grant payments 

supporting programs for elementary and secondary Indian 

students attending a school on a reservation were to be 

made to the nonprofit organization or institution re

sponsible for operating the school or were to be disbursed 

to the Secretary of the Interior for use in schools funded 

by the Department of the Interior. The last amendment of 

the 1970 law required that the number of members of the 

Committee was to be increased to fifteen, and that seven, 

instead of four, members were to be experienced in dealing 

with the educational problems encountered by limited 

25 
English speaking students. 



25 

The Amendments of 1974—Public Law 93-380 

National evaluations conducted by the Office of 

Education and local evaluations of Title VII programs 

indicated there were still needs relating to bilingual 

education, such as increased research and teacher training, 

that required attention. The Education Amendments of 1974 

addressed some of these needs by expanding the purpose and 

scope of the Bilingual Education Act through increased 

authorizations for new and existing programs. 

General authorizations for bilingual education were 

$135 million per year for fiscal years 1974 and 1975, $140 

million for fiscal year 1976, $150 million for fiscal year 

26 
1977, and $160 million for fiscal year 1978. Specific 

funds were designated from the general appropriations to 

ensure that particular identified needs were met. For 

example, the Commissioner of Education was to reserve $16 

million of the first $70 million appropriated and 33.3 

percent of the funds that exceeded $70 million for training 

activities. Local agencies were required to allocate at 

least 15 percent of the total funds received for in-

service training.^"^ The National Advisory Council on 

Bilingual Education that replaced the Advisory Committee 

was to have reserved funds, not exceeding one percent of 

the total funds appropriated, to use in carrying out its 

28 responsibilities. 
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In addition to the general authorizations, $5 million 

for each fiscal year prior to July 1, 1978 was authorized 

for capacity-building activities. These activities in

cluded research on second language learning, the develop

ment and dissemination of equipment and instructional 

materials for bilingual programs, and the establishment and 

operation of a national clearinghouse for bilingual edu-

29 

cation. Additional funds, not included in the general 

authorizations, were to be appropriated to state education 

agencies for the coordination of bilingual programs and to 

provide technical assistance to local education agencies 

operating federally funded bilingual education programs. 

Programs "to demonstrate effective ways of providing, 

for children of limited English speaking ability, instruc

tion designed to enable them, while using their native 

language, to achieve competence in the English language" 

were supported by the legislation. An office of Bilingual 

Education was established and a director was appointed. 

Stipends for teacher aspirants and fellowships for those 

desiring to be trainers of teachers of bilingual education 

were provided. Grants were made available to institutions 

of higher education. The development of new preschool and 

adult education programs was supported. Finally, the 

legislation provided for the increased involvement in 

bilingual programs of eligible children attending nonprofit 

private schools. 
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The Amendments of 1978—Public Law 95-561 

During the first decade of federally supported bi

lingual programs, the successes and failures of projects 

helped to illuminate and define evolving goals, needs, and 

expectations of bilingual programs. The 1978 Amendments 

brought the evolving entity of bilingual education into 

sharper focus. 

One change in the law was the broadened definition of 

the target population. Instead of serving limited English 

speaking students only, bilingual programs were to serve 

children with "limited language skills"; that is, those 

students who could not "read, write, or understand English 

32 
at the level appropriate for their age and grade." Other 

changes required local projects to set goals for children 

involved in bilingual programs and provide necessary 

follow-up services for children who were exited from these 

33 programs. 

Despite past legislative attempts to involve children 

attending private schools in Title VII projects, this had 

not occurred. The Commissioner was authorized to withhold 

approval of a grant application or withhold a portion of 

the funds requested if sufficient provisions were not made 

in the application for equitable participation in the 

program by private school students.^^ More stringent 

demands for parental involvement in bilingual education 
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programs also were included in the 1978 Amendments. The 

amendment provided that funds could be denied if the 

applicant failed to provided assurance of parental 

involvement in all stages of the program. 

'̂̂  ^^® Report on the Condition of Bilingual Education 

of 1977, the Commissioner observed that "there is little to 

guide educators in designing and implementing effective 

36 bilingual projects." As a consequence of this report and 

similar reports, legislators recognized a need for addi

tional research, program and materials development, and 

evaluation. In response, the 1978 Amendments increased 

authorizations for research and development programs four-

37 fold from $5 million a year to $20 million a year. 

In recognition of special problems that arise when 

children emigrate from the United States to Puerto Rico, 

the 1978 Amendments authorized bilingual funds for use in 

Puerto Rico to teach Spanish to children of limited Spanish 

^. . 38 proficiency. 

The changes discussed thus far have delineated the 

expanded scope of the 1978 Amendments. Increased financial 

support was provided for a variety of activities including 

programs for more students, follow-up services, research 

and development activities, and for programs in Puerto 

Rico. These amendments also included provisions to 

increase the breadth of bilingual education programs 

without increasing federal financial obligations. For 
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example, the 1978 Amendments clearly stated that the 

purpose of federal funds would be to provide the initial 

startup costs of bilingual education programs. States and 

local districts were then, in most cases, to take over the 

responsibility for these programs within five years. Ap

plicants were required to show how receiving governmental 

aid for a period of time would lead to the agency's capa

bility to continue the program after federal funding had 

terminated, and how the funds would supplement, not sup-

plant, state and local funds. ^ This amendment resolved 

the question caused by the wording of the original act as 

to whether or not Title VII was intended to be a service or 

demonstration program. Demonstration programs provided 

financial assistance to school districts for a few years to 

get new programs started while service programs continually 

financed special programs. Because fiscal appropriations 

had not been sufficient to serve the population, and Title 

VII was a federal discretionary grant program, it had 

appeared to be a demonstration program; these new amend

ments confirmed this intention. 

Government statistics suggested that recipients of 

teacher training fellowships had not continued to serve in 

the field of bilingual education. To remedy this situ

ation, a tighter control of fellowship funds was to be 

exerted according to the 1978 Amendments, and the reci

pients were required to train bilingual education personnel 
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for at least the length of time they received funds; other

wise, they were required to repay the funds.^^ 

Other changes in the use of funds included the removal 

of the requirement that each local project must spend at 

least 15 percent of its total grant for inservice training, 

and a reduction of the amount of money the Commissioner was 
A ^ 

to reserve from the general appropriations for training. 

The transfer of funds authorized by the Emergency School 

Assistance Act for bilingual education projects from that 

act to Title VII was an attempt to eliminate duplication 
44 and provide for better coordination of all funding. 

One of the most important facets of the 1978 Amend

ments was the clarification of bilingual education program 

goals. The amendments emphasized that the goal of the 

Bilingual Education Act was to help develop English 

language skills of students who were deficient in these 

skills while simultaneously providing instruction in the 

native language, as necessary, so students could progress 

effectively through the educational system. Bilingual 

programs were not to provide instruction delivered in 

non-English languages for students who had obtained the 

necessary skills to participate successfully in a regular 

classroom. Instruction given in the native language was to 

serve only as a temporary bridge until necessary English 

skills were acquired.^^ In other words, federally funded 

bilingual programs were to be transitional rather than 
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maintenance programs. 

The 1978 Amendments limited the number of English-

proficient participants in bilingual programs to a maximum 

of 40 percent of the total number of participants.^^ This 

change was based on evidence that only one-third of the 

students participating in bilingual programs in grades two 

through six were of limited English ability. New require

ments demanded improved methods of identifying students who 

were eligible for such programs, specific program entry and 

exit criteria, and improved methods of progress evalua

tion.^"^ 

The federal authorizations for of the 1978 Amendments 

were $200 million for fiscal year 1979, $250 million for 

fiscal year 1980, $300 million for fiscal year 1981, $350 

million for fiscal year 1982, and $400 million for fiscal 

year 1983. Appropriations amounted to $135 million in 

1978, $150 million in 1979, $197 million in 1980, $161 

million in 1981, and $138 million in 1982 and 1983.'^^ 

When discussing funding, it is important to note that 

bilingual programs are forward funded. This means funds 

appr^opriated and obligated for one fiscal year are used by 

the recipients the following fiscal year. For example, 

fiscal year 1978 funds are to be spent during fiscal year 

1979, that is, academic year 1978-79. 

The Bilingual Education Act and its amendments did not 

require school districts to provide bilingual programs but 
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provided supplemental help for those districts that desired 

to implement bilingual programs. Before 1974, the question 

of whether or not a special program such as bilingual 

education had to be provided for limited and non-English 

speaking students was discussed in state and lower federal 

courts. In 1974, however, the question was finally brought 

before the Supreme Court and the resulting decision had a 

national impact. 

Lau V. Nichols 

In the 1974 case, Lau v. Nichols,^ the Supreme Court 

in a 9-0 decision ruled that public schools could no longer 

ignore problems faced by students whose native language was 

other than English. This decision came after a four year 

struggle. It is necessary to mention briefly the Lau case 

in this section addressing statutes and regulations because 

of its impact on the subsequent development of the Lau 

Remedies. The Lau case will be discussed in more detail 

in the chapter concerning case law. The court decision in 

favor of the Chinese limited English speaking plaintiffs 

did not address the alleged constitutional violation of 

equal educational opportunities, but rather was based on 

Section 601 of the Civil Rights Act of 1964. The Court 

upheld the validity of Title VI of the Civil Rights Act and 

its ensuing guidelines, the May 25th Memorandum. 

The Court made it clear that equality of treatment for 
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students is not achieved "merely by providing students with 

the same facilities, textbooks, teachers, and curriculum: 

for students who do not understand English are effectively 

foreclosed from any meaningful education."^^ The Court 

expressed the realization that those who do not understand 

English typically find the normal classroom experiences 

meaningless and that because basic English skills are the 

core of what schools teach, "Imposition of the requirement 

that, before a child can effectively participate in the 

educational program, he must already have acquired those 

basic skills is to make a mockery of public education." 

It is important to note that the Court did not prescribe 

any specific program as a remedy but only required the 

Board of Education to use its expertise to assess the 

problem and provide a solution. Although bilingual 

education was not specifically required, it was in fact 

chosen as part of the remedy in the ensuing consent decree. 

Lau Remedies 

The Lau judicial decision led to an intensive eva

luation of school districts by the Department of Health, 

Education, and Welfare, and the Office of Civil Rights to 

determine the extent of violations identified by the L£u v 

tjichols case. This investigation in turn gave rise to 

administrative regulations which did not become legis

lation, but nevertheless served as guidelines recognized 
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lation, but nevertheless served as guidelines recognized 

and used by many courts until they were withdrawn in the 

early 1980s. These guidelines titled Task Force 

Findings Specifying Remedies Availble for Eliminating Past 

Educational Practices Ruled Unlawful Under Lau v. Nichols 

have generally been referred to as the Lau Remedies or Lau 

Guidelines. 

Because the Lau decision was based on a civil rights 

issue, the responsibility for enforcing this decision 

rested on the Office of Civil Rights (O.C.R.). In January 

of 1975, based on information supplied by the Department of 

Health, Education, and Welfare, the O.C.R. identified 334 

school districts which were found to have a disproportion

ate number of students whose primary language was other 

than English and who were not receiving special assistance. 

To determine how effectively these districts were complying 

with the Lau decision, the districts, referred to as "Lau 

districts", were required to complete and return an inves

tigative questionnaire. This information revealed that the 

majority of these districts were not complying with the Lau 

decision. In addition, compliance efforts in Los Angeles, 

New York, Chicago, and Philadelphia also were examined by 

the O.C.R.^^ 

Violations of Title VI rights also were determined by 

the O.C.R. from information obtained from an analysis 

worksheet distributed to school districts suspected of 
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incurring Title VI violations. The worksheet basically 

asked questions concerning assessment, identification, and 

placement of students in special programs; solicited 

information about program policies, teacher qualifications, 

and instructional materials. 

Common Lau violations. The analysis of the infor

mation gathered by the O.C.R. revealed the following common 

Title VI violations: failure to identify and assess ade

quately the language proficiency of limited English 

speaking ability students; failure to provide appropriate 

programs, exit criteria, and personnel to implement such 

programs; failure to notify parents about school activities 

in a language they can understand; failure to place 

students properly in programs resulting in segregation, 

isolation, and retention of limited English speaking 

54 students. 

Development of Lau Remedies. As a result of the 

findings of the Office of Civil Rights, the Department of 

Health, Education and Welfare invited a panel of educators 

to develop the Lau Remedies, which were issued jointly by 

the O.C.R. and H.E.W. in the summer of 1975. These reme

dies, although never published in the Federal Register, 

eventually became publicly recognized, even by many courts, 

as the minimal standards for designing or evaluating an 

educationally effective program to overcome discriminatory 

55 
practices against limited English speaking students. 
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School districts violating judicial or legislative rulings 

were required to develop and submit compliance plans which 

adhered strictly to these remedies, or provide for another 

educational approach which could be proved to be effective 

in the elimination of the violations. 

Requirements of the Lau Remedies. The requirements of 

the Lau Remedies were directed toward safeguarding the 

Lau rights found to be commonly violated. The first 

guideline of the remedies addressed the issue of identi

fying all students who might be limited English speakers. 

This process included determining all students whose first 

acquired language was not English, whose most frequently 

spoken language was one other than English, or whose 

dominant language at home was English. Students who were 

found to have a primary or home language other than English 

were to be assessed and placed in one of the five following 

categories: (A) Monolingual in a language other than 

English; (B) Predominant speaker of a language other than 

English, though some English might be known; (C) Bilingual, 

having equal facility in English and another language; (D) 

Predominant English speaker, but knows some language other 

56 
than English; (E) Monolingual in English. 

Specific program requirements depended upon the 

language category in which a student was placed (A-E), and 

his or her educational level (elementary, intermediate, or 

secondary). Students at elementary and intermediate levels 
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(up to grade 8) who were classified as monolinguals or 

predominantly other language speakers (categories A or B) 

were to be provided minimally a Transitional Bilingual 

program that taught the students subject matter in their 

native language and English while concurrently learning 

English as a second language. This program was to be 

offered until the student could effectively function in 

English. At the elementary and intermediate level an 

English as a Second Language (ESL) program was not suf

ficient. It seemed that educators feared that elementary 

students might fall behind in learning the fundamentals of 

other subject matter during the time they were learning 

English. However, at the secondary level ESL programs 

could be used alone or in conjunction with a Transitional 

Bilingual program, other native language instruction, or 

57 high intensity language training. 

It is important to note that during the initial 

implementation of these guidelines, a plan was required by 

the district only if twenty or more students of the same 

language group with a primary or home language other than 

English were identified. It was clearly stated, however, 

that a district "does have an obligation to serve any 

student whose primary or home language is other than 

English."^^ Also, once students were involved in special 

programs, they were not to be exited from them until it 

could be shown that they could compete on an equal basis 
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with their English proficient peers. 

Proposed Title VI Language Discrimination Guidelines 

The Lau Remedies were criticized by many educators. 

It has been asserted that the remedies were unclear, mis

interpreted, and, at times, ignored because they were only 

guidelines; not law. Since 1978, the O.C.R. had been under 

court order to issue regulations for public comment. This 

occurred as the result of the Northwest Arctic School 
C Q 

District V. Califano case in which the school district 

took the government to court over the legal force of the 

Lau Remedies. The outcome of the case was a consent decree 

under which the government agreed that the remedies were 

unenforceable and said it would promulgate official rules 

for the enforcement of Title VI. In January of 1980, the 

O.C.R. finally complied by circulating within the Depart

ment of Health, Education, and Welfare, proposed guidelines 

for bilingual euducation.^^ Secretary Patricia Harris 

(H.E.W) did not take major action on these regulations but 

left them to the first secretary of the newly created De

partment of Education, Shirley Hufstedler. The Proposed 

Title VI Language Discrimination Guidelines were published 

on Tuesday, August 5, 1980 in the Federal Register. The 

proposed rules exhibited the basic components of the L£u 

Remedies including identification, assessment,"program 

assignment, and exit criteria but differed in the specific 
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requirements in each of these areas. 

The identification process required questionnaires or 

interviews with a parent or guardian in a language they 

could understand to determine the primary language of the 

students in grades K-8. The primary language was the first 

language acquired or the language normally used—not 

necessarily the dominant home language. This same 

technique or self-identification for secondary students 

(grades 9-12) was a satisfactory method for identification. 

If the primary language of a student was not identified 

within the first four weeks of the identification period, 

the student was to be assessed by a school staff member. 

Specificity and precision in the proposed guidelines 

also were found in the assessment requirements. Language 

proficiency, rather than dominance, was the key factor. 

Language proficiency was to be determined by an objective 

measure, not subjective observation. The objective measure 

was to be an oral proficiency test or in grades 2-12 could 

be a reading comprehension achievement test. The scores 

obtained were then compared with national, state, or local 

norms for nonminority students. If a student's test score 

fell below the 40th percentile of a relevant comparison 

group, the student was defined to be limited English-

proficient. This student was then further assessed for 

proficiency in each language by some method that permitted 

comparison of the scores of each language. If a test was 
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not available, structured interviews or objective proce

dures were to be used. Relative language proficiency 

scores were to indicate if the student was clearly supe

rior in English, comparably limited in both languages, or 

stronger in the primary language. These three categories 

provided a basis for determining the specific type of 

program that must be provided. 

No special services were required for English-superior 

students unless they were underachievers. Underachievers 

were to have the same access to compensatory help as did 

other monolingual English speakers who needed special help 

with language skills, but special language programs were 

not required. 

The students who were assessed as being superior in 

their primary language were to receive instruction in 

required subjects in both languages so they would not fall 

behind academically, and, at the same time, they were to 

receive special instruction in English. As their abilities 

in English increased, their instruction in English could be 

expanded. ̂'̂  It is interesting to note that the proposed 

guidelines made no distinction in the types of programs 

required according to grade level. Thus, bilingual pro

grams were required in intermediate and high school levels, 

as well as elementary levels. 

The proposed guidelines presented two alternatives of 

treatment for students who were comparably limited in both 
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languages. Proponents of one alternative suggested that 

underachieving bilingual students would be aided more by 

regular compensatory programs, while proponents of the 

second alternative supported the idea that comparably 

limited children would have more difficulty in a mono

lingual English class and therefore should participate in 

bilingual classes. 

According to the proposed guidelines, exit procedures 

from the special programs were to include periodic reas

sessment of individuals. After participation for a minimum 

of two years in a special language program, if sufficient 

improvement was exhibited, or after a maximum of five years 

in a program, students would no longer be entitled to these 

. , . 6 4 special services. 

The proposed requirements were to be considered as 

minimal. More comprehensive language programs and 

instruction in the history and culture of the non-English 

speaking students would be acceptable, although not 

demanded. General requirements of the new proposal 

included specific record keeping; procedures to remedy 

violations; no specification of teaching methods; classes 

similar to those offered in English in terms of size, 

content, objectives, and instructional materials; instruc

tion by bilingual teachers who met certain standards; and 

provision to ensure that programs were not used for racial 

or ethnic segregation or isolation. There also were 
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several conditions that would permit a school district to 

modify these requirements with special permission from the 

Secretary of Education.^^ 

The major differences between the new set of guide

lines and the Lau Remedies were 1) the redefinition of 

students who were to be identified, 2) more precise and 

specific directions concerning identification and assess

ment procedures, 3) the use of objective measures to deter

mine entrance and exit levels, and 4) no distinction 

between program requirements for different grade levels. A 

fifth distinction was that no minimum number of students 

was required before the mandated programs were to be imple

mented. However, when student populations from a partic

ular language background were too small to combine conve

niently into a single class with a single teacher, other 

methods of organizing a bilingual program could be used, 

such as magnet schools, parent and student tutors, aides, 

66 tape recordings or traveling teachers. 

Reactions to the proposed language guidelines. The 

reactions to the proposed language guidelines voiced during 

the public hearings and comment period from August through 

October 1980 were varied. Although some individuals re

acted favorably to the proposed guidelines, others, in

cluding some educators, criticized the lack of flexibility 

in prescribing transitional bilingual education as the 

method of instruction and the growing federal intrusion in 
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an area that they felt could best be determined by the 

local school districts. Concern also was expressed about 

the lack of availability of a sufficient number of 

qualified bilingual education teachers and the lack of 

federal funds to offset implementation costs. According to 

Dvid Leeman, Senior Attorney for the O.C.R., those who 

criticized the proposed regulations used the two month 

comment period to their advantage by finding and 

encouraging others who criticized the proposed regulations 

67 

to make their opinion known. President Carter, however, 

called the criticism of the proposed rules "a disgraceful 

attempt to play politics with the civil rights of our 

children."^^ 

Many congressmen joined the ranks of those who dis

approved of the proposed guidelines. Just a few weeks 

after the guidelines were published, an amendment to a 

Labor-H.E.W appropriations bill was narrowly passed by the 

House which would prohibit the Department of Education (ED) 

from forcing any school district to teach a language other 

than English. According to Education U.S.A., Represen

tative John Ashbrook, (R-Oh.), sponsor of the amendment, 

claimed the amendment was intended to put a stop to one of 

the most outrageous and ill-considered power grabs ever 
69 

attempted by federal education officials. 

The Senate Appropriations Committee expressed its 

disapproval of the proposed guidelines in an amendment 
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proposed by Senators James McClure (R-Id.) and Lawton 

Chiles (D-Fl.), which would prohibit the Education Depart

ment from promulgating any rules concerning the Lau 

decision. The issue was never decided by the full 

Senate, however. With the 1980 election so close, it 

seemed politically wiser for the Senate to wait, knowing 

that if Carter won the rules would most likely be supported 

and if Reagan won they would most likely be rejected. 

Withdrawal of the Proposed Title VI Language Discrimination 

Guidelines 

On February 2, 1981, Education Secretary, Terrel H. 

Bell, announced the withdrawal of the controversial regu

lations that had been proposed by the Carter Administration 

the previous August. Secretary Bell indicated his depart

ment would be issuing a new proposal for public comment in 

the near future, and that the withdrawal of the guidelines 

would not affect federal bilingual education funding. Be

cause the guidelines were only proposed, there was no need 

or reason for Bell to withdraw them except to make the 

point that the guidelines were no longer even to be con

sidered . 

The reason for the withdrawal of the guidelines was 

explained by the Secretary as follows: 
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I take this action for many reasons. The policies 
are harsh, inflexible, burdensome, unworkable and 
incredibly costly. The rules are fiercely opposed 
by many, supported by few. All these are sufficient 
reasons for withdrawing the proposed bilingual poli
cies. There is no quicker way to kill a civil rights 
law than to enforce it with heavy-handed misdirection 
and I am sworn to uphold the law, not to kill it. 

We will protect the rights of children who do not 
speak English well but we will do so by permitting 
school districts to use any way that has been proven 
to be successful. The proposed policies would have 
required that school children be taught in their 
native language, even if the school district had 30 
or 40 different nationalities in the enrollment. The 
proposal is an intrusion on state and local responsi
bility. '^ 

The withdrawal of the proposed guidelines was effec

tive immediately. Meanwhile, the Lau Remedies were to 

continue as the guide to evaluate school districts' plans 

to eliminate Title VI violations while the Department of 

Education continued to review regulatory alternatives 

available. The continued use of the Lau Remedies would 

allow elementary and secondary schools to operate bilingual 

education programs that would meet local needs and broad 

72 national guidelines. 

Distinction Between Policy and Practice of the Lau 

Remedies. 

• A little over a year after the withdrawal of the 

proposed guidelines, during the last week of April, 1982, 
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in testimony before the Senate Subcommittee on Education, 

Arts, and Humanities, Secretary Bell confirmed that the 

Reagan Administration intended to permit school districts 

to use a variety of instructional methods to teach non-

English speaking students. This statement reaffirmed an 

73 internal ED memo released in March 1982. There was a 

great deal of confusion over this statement, which included 

some reporters claiming that the Lau Remedies of 1975 had 

been withdrawn. According to David Leeman, senior trial 

attorney for the O.C.R., the remedies had not been with-

drawn. The confusion stemmed from a failure to dif

ferentiate between the stated policy of the Lau Remedies 

and the implementation of the remedies from 1975-1980. 

First, it is important to bear in mind that the Lau 

Remedies were never passed as legislation or official regu

lations: they were only safe-harbor remedies. According 

to David Leeman, at the time the remedies were published, 

almost all school districts had failed to take appropriate 

action required by the May 25th Memorandum of 1970. When 

compliance was found lacking, most school districts 

followed the suggested guidelines rather than design an 

optional program. A few districts, however, did develop 

different programs, including one in which ESL was used 

exclusively and was approved by the O.C.R. as acceptable. 

Because most districts closely followed the suggested 

remedies, the option of developing a different type of 
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program faded in importance. 

The internal ED memo and the statement by Secretary 

Bell were reminders that the bilingual programs described 

by the Lau Remedies were only suggested and other 

appropriate programs designed to meet the special language 

needs of limited English speaking students were also viable 

options. According to Bell, approximately 500 school 

districts that had negotiated compliance agreements 

requiring native language instruction would be free to 

renegotiate their plans for serving language minority 

75 student. 

Reactions to the change of emphasis of the Lau 

Remedies. Bilingual education advocates did not react 

favorably toward the lessening of importance of native 

language instruction described in the Lau Remedies. 

According to Education Daily, Robert Cruz, president of the 

National Association for Bilingual Education, responded to 

the change by saying, "The significance is obvious. It's a 

withdrawal of support from the 3.5 million children that 

76 ' 

need this type of service." Additionally, Josue 

Gonzalez, former director of ED's office of Bilingual 

Education and Minority Language Affairs, explained that in 

recent years the use of the Lau Remedies for a compliance 

standard had attained a great symbolic value among advo

cates for Hispanics and other language minority groups. 
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Even though the remedies were only unofficial guidelines, 

77 they had acquired great weight over time. 

The Education Daily quoted one O.C.R. attorney as 

saying, "There is no question but that language minority 

groups throughout the country do see the Lau Remedies as 

having a value perhaps beyond what is written in the 

documents. They see them as being an affirmation that the 

78 
needs of language minority children ought to be met." 

While the federal government did not view the change of 

emphasis on the Lau Remedies as a withdrawal of support 

from language minority students, many advocates of 

bilingual education did. It is likely that bilingual 

advocates felt betrayed further after the proposal of the 

Bilingual Amendments of 1982. 

The Proposed Amendments of 1982 

The Reagan Adminstration's proposed amendment to the 

Bilingual Education Act, the "Bilingual Education Improve

ments Act of 1982" (S. 2412), was introduced in the Senate 

on April 21, 1982, by Senator S. I. Hayakawa (R-Cal.). A 

few days later. Secretary Bell explained to a Senate sub

committee the specific provisions of the Administration's 

new bill. In a prepared statement Secretary Bell explained 

-. 79 the proposal. 

The Secretary first made it clear that he felt the 

Bilingual Education Act played a major role in continuing 
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to further the Department's goal of providing equal 

educational opportunity for all of the nation's children. 

He described the federal responsibility in this area as 

catalytic; that is, helping school districts and state 

education agencies develop the capacity to provide edu

cational programs designed to meet the needs of limited 

English proficient children. Federal government grants 

should provide resources to get these programs started, but 

after the time limits specified in the law, it should then 

become a local responsibility to continue the program as 

long as necessary. Bell also mentioned the continued 

importance of the federal role in training teachers for 

bilingual education programs and research activities. 

The new proposal. Bell continued, had three basic 

purposes. The legislation would modify the definition of a 

program of bilingual education to allow funding of a 

greater variety of educational approaches. It also would 

establish a specific priority for funding projects which 

served children the Department felt were most in need; 

i.e.) those who were both limited English proficient and 

whose usual language was not English. The proposal would 

create a specific authorization for vocational training 

activities for non-English speaking students and adults who 

were out of school, and would provide aid to nonprofit 

organizations and higher education institutions instead of 

only elementary and secondary schools. 
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The proposed language to broaden the definition of 

programs eligible for funding reflected the belief that 

school districts were in the best position to evaluate the 

needs of their students and design appropriate programs to 

meet those needs. While the Title VII legislation in 

effect at the time of the proposal required the use of both 

English and the non-English language, the proposed legis

lation would not impose the same requirements. School 

districts would be free to propose programs that would use 

both languages or English exclusively. Whatever the school 

district proposed would need to be justified on the basis 

of an assessment of the needs of the children in the 

district. 

Bell's statement noted that the provision which gave 

priority to programs serving limited English proficient 

children whose usual language was not English made sense in 

terms of the reduced federal resources available for 

education. He explained that the Administration had no 

particular problem with the definition of the eligible 

target population in the current law but thought it was 

advisable to focus the program on those students who were 

most in need of special programs. Students who were both 

limited English proficient and whose usual language was not 

English, clearly required some educational approach which 

recognized this linguistic difference. Bell expressed his 

belief that the proposed changes would make more efficient 
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use of available funds. In fiscal year 1982, Title VII 

programs received approximately $139 million. The 1982 

Amendments proposed $95 million to be authorized for fiscal 

year 1983 and such sums that might be necessary for fiscal 

years 1984 and 1985. 

The Secretary also commented on S. 2002, a bill intro

duced by Senator Huddleston (D-Ky.) the previous November 

to amend Title VII by limiting the amount of time a student 

could participate in a special language program to one 

year. According to Bell, philosophically he was very much 

in agreement with this bill, but he pointed out that he did 

not feel that it was the role of the federal government to 

specify the amount of time a student could participate in a 

program, nor was it the government's role to require 

evaluation of students after a year of participation in a 

special program as a prerequisite for their continued 

participation in the program. 

The 1982 Amendments were introduced in the Senate and 

public hearings were held. Because the elections were 

near, politically it was not considered wise to introduce 

the amendments in the House, thus the 1982 proposed 

amendment died. According to Ramon Ruiz, a member of the 

federal Bilingual Education Department, it is likely that 

the 1982 proposed amendments, or similar ones, will be 

reintroduced in the new Congress. As of January 1983, the 

U.S. Department of Education was working on guidelines to 

Pw k 
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replace the Lau Remedies which would basically provide a 

model state plan. 

State Statutes 

Historically, legislation in several states has 

prohibited the use of languages other than English in 

public school instruction. However, legislation permitting 

bilingual education has been passed by many state legis

latures in recent years. State statutes relating to 

bilingual education include English-only provisions, 

applicable to both public and private schools, English-only 

provisions applicable to public schools, no language usage 

provisions, and permission or mandatory bilingual provi

sions. Table 1 (Appendix A) provides a listing of the 

types of statutes passed by each state relating to bilin

gual education.®"'" Changes have been made in the table to 

reflect changes in legislation that have occurred through 

1982. 

States that have passed permissive or mandatory 

bilingual provisions have addressed issues such as the 

following: type of program; population to be served; 

participation of English speaking students; census 

requirements; description of the program; grades to be 

covered; length of time for students in the program; 

student/teacher ratios; teacher staff requirements and 

qualifications; staff training; materials requirement; 
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community participation; and student assessment and 

evaluation reporting requirements. Information in the 

following section has been taken from individual state 

statutes. For more complete references see Appendix B. 

English-Only Provisions 

Five states including Alabama, Arkansas, Nebraska, 

North Carolina, and West Virginia have English-only 

provisions applicable to both public and nonpublic schools. 

According to an Arkansas statute, the basic language of 

instruction in all schools is to be English only, and any 

person violating the provision may be charged guilty of a 

misdemeanor and upon conviction may be fined up to $25 per 

violation with each day the violation is incurred consid

ered as a separate offense. Delaware and Oklahoma have 

Englih-only provisions which are applicable to public 

schools. Delaware's provision applies only to the elemen

tary grades and Oklahoma's provision specifically allows 

the use of foreign languages only in teaching language as 

an actual subject. 

Despite the fact that several states have statutes 

prohibiting the use of another language for teaching school 

subjects, many times the statutes are not enforced, and 

several of these states have received federal funds to 

implement bilingual programs. 
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No Language Usage Provisions 

Approximately one-fourth of the states have been 

silent on the issue of bilingual education; that is, they 

do not have any legislation either prohibiting or permit

ting bilingual programs. These states include Georgia, 

Kentucky, Mississippi, Missouri, Montana, Nevada, North 

Dakota, South Carolina, Tennessee, Vermont, Virginia, and 

Wyoming. Although these states do not have legislation 

relating to bilingual education, the majority have received 

some federal money to fund bilingual programs. 

Bilingual Education Provisions 

Since 1971 when Massachusetts passed its bilingual 

statute, approximately three-fifths of the states have 

followed and have passed legislation which either explic

itly or implicitly permits school districts to offer 

regular school subjects in a language other than English. 

States with permissive provisions. The statutes of 

some states permit bilingual programs and offer some 

guidelines while other states mandate programs and 

specifically define under what conditions bilingual pro

grams must be implemented. States which permit bilingual 

programs include Arizona, Colorado, Florida, Idaho, Indi

ana, Iowa, Kansas, Louisiana, Maine, Maryland, Minnesota, 

New Hampshire, New Mexico, New York, Ohio, Oregon, Penn

sylvania, South Dakota, Utah, and Washington. 
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Some of the statutes which permit bilingual education 

contain only general statements such as South Dakota which 

allows instruction that promotes a mastery of oral and 

written communication in English. On the other hand, some 

of the statutes which permit bilingual are very similar to 

the federal Bilingual Education Act of 1968 in their 

contents and degree of specificity. 

States with mandatory provisions. Some states have 

felt it necessary to require, instead of just encourage, 

bilingual education. States that have passed mandatory 

bilingual regulations include Alaska, California, Connec

ticut, Illinois, Massachusetts, Michigan, New Jersey, Rhode 

Island, Texas, and Wisconsin. 

Issues addressed in bilingual education statutes. 

There are several issues addressed by many of the bilingual 

education statutes. One common issue is the type of 

bilingual education program to be implemented. Almost all 

bilingual education statutes require transitional programs 

that shift to instruction solely in English as soon as the 

student can perform successfully in English. A small 

percentage also provide for maintenance programs that 

advocate the development and maintenance of language skills 

in both English and the native language. 

Eligibility criteria for student participation in 

bilingual programs vary somewhat from state to state and 

include factors such as place of birth of the student. 
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cultural background, home language use, native language 

use, language dominance, language proficiency, and student 

achievement in English language skills. Most states 

provide for the participation of English-speaking students 

on a permissive voluntary basis. Usually, however, it is 

stipulated that priority be given to limited English 

speaking students. In the legislation, little attention is 

given to the educational treatment of English speaking 

participants. 

Of the states that have census requirements, different 

methods are used. Some states require a census be con

ducted of all grade levels to determine the number of 

students in need of bilingual education. Other states re

quire only elementary or some of the elementary grades to 

be polled. Some states require reporting by districts and 

others by schools. Different states require students to be 

classified in different ways including language dominance, 

language proficiency, limited English speaking ability, 

race, national origin, or achievement level. The census 

information can be used for many purposes, including 

determination of when bilingual programs must be insti

tuted, what type of program should be required, and how 

financial resources should be allocated. 

States that mandate bilingual programs differ on the 

necessary number and grade levels of students needed to 

require a program. Some states require programs to be 



57 

established if there is a certain number of students in a 

district while others use the school or grade range or 

level within a school as the basic unit. 

Legislated program variations involve total or partial 

instruction of subjects in English and in the native 

language of the student. Special ESL, High Intensity 

Language Training programs, or classes in the native 

language of the student also may be included. Some states 

include provisions for instruction in the culture and the 

history associated with the language of the limited English 

speaking students. Some statutes include provisions for 

bilingual adult, pre-school, dropout prevention, and 

vocational programs. 

Provisions relating to the grades covered in bilingual 

programs and the length of time students may participate in 

the program are important because these provisions will 

affect the length of time students will be exposed to the 

program and may limit the available time for accomplishing 

program objectives. Most states do not limit the grades 

which may be served by the programs, but many give priority 

to or limit funding to the lower elementary or elementary 

grades. Funding for bilingual programs is usually ex

pressed as a total sum available for allocations or a 

specific maximum amount available per student. 

Some states have established maximum student/teacher 

ratios, others have left the decision to a state or federal 

!?\ 
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agency, and some have not dealt with the issue. Bilingual 

teachers are usually required to be regularly certified; 

and in some states they also must be certified in bilingual 

education. Even if bilingual certification is not re

quired, most states require teachers to be competent in 

both English and the language of the limited English 

speaking students. Where teachers with the required 

qualifications are not available, provisions in legislation 

frequently allow for exemptions. 

One of the greatest obstacles encountered in estab

lishing bilingual education programs has been the lack of 

adequately prepared staff. Most states in response to this 

need have made provisions for the development of criteria 

for training program staff. When various statutes are 

viewed together, definite patterns emerge. These include 

the cooperation with higher education institutions, 

participation in conferences or short-term training for 

project staff, provisions for preservice and inservice 

training workshops, and the opportunity to observe demon

stration in the classroom and gain experience through 

working with experienced project staff. 

The laws frequently do not address the issue of 

bilingual program materials. Some materials are available 

from dissemination and assessment centers as a result of 

federal legislation. 

The majority of the laws include provisions for 
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community participation in bilingual programs. Although 

differences are considerable, when combined, the provisions 

usually provide for the organization through which the 

community will participate, the means of selecting commu

nity members, the composition of the community group, and 

the role they play in the bilingual program. 

Student assessment and evaluation requirements are 

included in many bilingual statutes. Information per

taining to determining the need for bilingual education is 

a common provision. Need assessments generally call for 

information on the number of limited English speaking 

students in the educational system to be served by a pro

posed program. Some states require more specific infor

mation on student dropout, retention, special education 

placement, achievement performance, age, language, race, 

national origin, family income of students of limited 

English speaking ability, and mobility rates. Obviously, 

needs assessments may require information not only on the 

number of limited English speaking students present, but 

also on the educational experiences or condition of the 

students. 

Student assessment to determine program eligibility 

has been a difficult area because of the lack of adequate 

instruments. It is further complicated because assessment 

to determine eligibility must be done in reference to the 

definition of students to be served. Just as definitions 
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vary between states, so do assessment processes. Some 

states mandate the use of certain instruments or provide a 

list of approved instruments for the district to choose 

from. In some instances the local school district may 

develop or choose its own instrument, but it may have to 

justify the use of the instrument chosen to the state. 

Summary 

In the last few decades the role and scope of bilin

gual education in the United States have dramatically 

changed. Federal and state statutes have played a funda

mental role in these changes. Different states have 

adopted different types of statutes ranging from those that 

mandate and financially support bilingual programs to those 

that prohibit bilingual instruction. It is likely that the 

approach of some state statutes that are modeled after 

federal statutes may change in response to proposed changes 

at the federal level. However, the direction of state 

statutes will depend also on regional and state judicial 

decisions and court orders. Federal and state statutes and 

regulations, along with the decisions of the courts will 

continue to provide legal guidelines for bilingual 

education in the United States. 



References 

1. Civil Rights Act of 1964, 28 U.S.C.A. § 1447, 42 U.S.C. 
§§ 1971, 1975a-1976d, 2000a-2000h-6. 

2. Public Papers of the Presidents, I, p. 787. 

3. Civil Rights Act of 1964, Title VI, 42 U.S.C. § 2000d 
(1970). 

4. Frederick M. Wirt, Politics of Southern Equality: Law 
and Social Change in a Mississippi County (Chicago, 
Illinois: Aldine Publishing Co., 1970), p. 179. 

5. The Civil Rights Act of 1964 Operations Manual (Wash
ington, D.C.: BNA Incorporated, 1964), p. 91. 

6. H.E.W. Memorandum, May 25, 1970, 35 Fed. Reg. 11595(1). 

7. Ibid., 11595-6(l)-(4). 

8. Ibid., (4). 

9. Equal Educational Opportunities Act of 1974, 20 U.S.C. 
§ 1703 (f) (1974) . 

10. Bilingual Education Hearings Before the Subcomm. on 
Bilingual Education of the Comm. on Labor and Public 
Welfare on S. 428, 90th Cong. 1st Sess., Part 2, 1967, 
p. 414. 

11. Ibid. 

12. Ibid., p. 410. 

13. Ibid., pp. 413-431. 

14. Ibid., pp. 427-437. 

15. Bilingual Education Act, Pub. L No. 90-247 (1968). 

16. Ibid., § 704. 

17. Ibid., § 705(a) . 

18. Ibid. 

61 



62 
19. Ibid. , § 705(b) . 

20. Ibid. 

21. Ibid., ^ 707. 

22. Ibid., § 703(a). 

23. Annual Evaluation Report on Programs Administred by the 
U.S. Office of Education Fiscal Year 1979(Washington, 
D.C.: U.S. Department of Health, Education, and Wel
fare, 1980), p. 51. 

151-153 

702(b) 

24. Ibid. 

25. Bilingual Education Act, Pub. L. No. 91-230, 
(1970) . 

26. Bilingual Education Act, Pub. L. No. 93-380, 
(1) (1974) . 

27. Ibid., §§ 702(b)(3)(A), 721(b)(2)(B). 

28. Ibid. , § 702(b) (3) (B) . 

29. Ibid. , § 742(e) . 

30. Ibid., 702(a)(5)(B). 

31. Ibid., §§ 702(a), 721, 723, 731. 

32. U.S. Code Cong. & Ad. News, 95th Cong., 2nd Sess., 
1978, pp. 5055-56. 

33. Bilingual Education Act, 20 U.S.C. § 3231(b) (3) (F) ( iii) 
(Supp. II 1978) . 

34. Ibid., § 3231(f). 

35. Ibid., § 3223 (a)(E). 

36. U.S. Code Cong. & Ad. News, 95th Cong., 2nd Sess., 
1978, p. 5055. 

37. Bilingual Education Act, 20 U.S.C. § 3252 (f) (Supp. II 
1978) . 

38. Ibid., i 3231 (d). 



39. Ibid., § 3231 (b)(3)(G). 
63 

40. Annual Evaluation Report on Programs Administered by 
the U.S. Office of Education Fiscal Year 1978 (Washing-
ton D.C.:U.S. Department of Health Education, and 
Welfare, 1979), pp. 165-66. 

41. U.S. Code Cong. & Ad. News, 95th Cong., 2nd Sess., 
1978, p. 5059. 

42. Bilingual Education Act, 20 U.S.C. § 3233(a) (6) (Supp.II 
1978) . 

43. Ibid., § 3223(b)(3). 

44. Ibid., § 3223(a) (4) (F) (8) . 

45. U.S. Code Cong. & Ad. News, 95th Cong., 2nd Sess., 
1978, p. 5057. 

46. Bilingual Education Act, 20 U.S.C. § 3223 (a) (4) (B) 
(Supp. II 1978). 

47• Annual Evluation Report on Programs Administered by 
the U.S. Office of Education Fiscal Year 1977(Washing-
ton, D . C : U.S. Department of Health, Education, and 
Welfare, 1978), p. 137. 

Annual Evaluation Report on Programs Administered by 
the U.S. Office of Education Fiscal Yer 1979 (Washing
ton, D.C: U.S. Department of Health, Education, and 
Welfare, 1980), p. 51. 

48. Telephone Interview with Ramon Ruiz, Special Assistant 
to the Director of Bilingual Education, U.S. Department 
of Education, January 26, 1983. 

49. Lau V. Nichols, 414 U.S. 563 (1974). 

50. Ibid., p. 566. 

51. Ibid. 

52. Herbert Teitelbaum and Richard Hiller. A Handbook 
for the Enforcement of Lau v. Nichols Prepared for 
the Office for Civil Rights of the Department of 
Health," Education, and Welfare. (Washington, D. C: 
Office for Civil Rights, 1979), pp. B-97-98. 



64 

53. Ibid., pp. B-98-99. 

54. Ibid., pp. B-99-100. 

55. Ibid. 

56. Task Force Finding Specifying Remedies Available for 
Eliminating Past Educational Practices Ruled Unlawful 
Under Lau v. Nichols, Office for Civil Rights, Summer 
1975, pp. 115-116. 

57. Ibid., pp. 120-126. 

58. Ibid., p. 118. 

59. "New Bilingual Policy Emerging; Strategy Debated," 
Education Week, 28 April, 1982, p. 17. 

60. "The Lau Remedies/Regulations," Education Week, 
21 January, 1980, p. 5. 

61. Title VI Language Discrimination Guidelines, August 
5th, 1980. 45 Fed. Reg. No. 152.52056. 

62. Ibid. 

63. Ibid., p. 52057. 

64. Ibid. 

65. Ibid., p. 53058. 

66. Ibid., p. 52069. 

67. Interview with David Leeman, Senior Attorney O.C.R. 
Washington, D.C. June 11, 1982. 

68. "Senate Also Stops Lau Rules," Education USA, 29 
September 1980, p. 38. 

69. "House Votes to Kill Lau Rules," Education USA, 8 
September 1980, p. 14. 

70. "Senate Also Stops Lau Rules," Education USA, 29 
September 1980, p. 38. 

71. News Release, Statement by Terrel H. Bell, Secretary 
of Education, February 2, 1981. 

72. Ibid. 



:lll 

65 

73. "Bilingual-Education Decisions Left to Schools," 
Education Week, 5 May 1982, p. 9. 

74. Interview with David Leeman, Senior Attorney O.C.R. 
Washington, D.C, June 11, 1982. * 

:,i 

75. "Bilingual-Education Decisions Left to Schools," ,! 
Education Week, 5 May 1982, p. 9. ? 

76. "ED Drops Lau Remedies in Subtle Policy Change," 
Education Daily, 14 April 1982, p. 2. 

77. Ibid. 

78. Ibid. 

79. Statement by the Secretary on Bilingual Education, 
Official Statement released by the U.S. Department of 
Education, Spring 1982. 

80. Telephone Interview with Ramon Ruiz, Special Assistant 
to the Director of Bilingual Education, U.S. Department 
of Education, January 26, 1983. 

81. Bilingual Education Series; 9 The Current Status of 
sTlingual Education Legislation, An Update (Washington, 
D.C: Center for Applied Linguistics, 1981. 



CHAPTER III 

CASE LAW 

In addition to legislation and regulations, case law 

has played an important role in identifying issues that 

need to be considered when developing programs to provide 

equal educational opportunity for limited and non-English 

speaking students. Court cases have played an important 

role in interpreting and clarifying the legislation and 

regulations. Since many plaintiffs have alleged a 

violation of the fourteenth amendment's equal protection 

clause, it is important to discuss how the appropriate 

level of scrutiny is determined. 

Judicial Analysis Under the Equal Protection Clause 

The equal protection clause of the fourteenth 

amendment mandates that the state treat all similarly 

situated persons in an equal fashion. If a group of a 

similarly situated class of persons is classified by the 

state and given different treatment, such action may be 

challenged as denial of equal protection and be subjected 

to a heightened level of judicial review. The linguistic 

exclusion of bilingual children from the educational 

opportunity available to their English speaking classmates 

suggests differential treatment for members of a similarly 

66 
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JUDICIAL ANALYSIS UNDER THE 

EQUAL PROTECTION CLAUSE 

The Equal Protection Clause mandates that the state treat similarly 

situated persons in an equal fashion. 

1. Does differential treatment involve state action? 

YES 

2. Does differential treatment constitute a denial of equal protection? 

fundamental right 
suspect classification 

Strict Scrutiny Rational Basis Test 

Validity of state action 
presumed 

To rebu't must 
1. legislative goal of state 

action is constitutionally 
impermissible 

OR 

2. differential treatment 
does not implement a 
permissible goal or 
does so in an 
arbitrary manner 

Burden of proof 
on state 

classification implements 
permissible purpose 

classification necessary 

Compelling state interest 

Intermediate Standard of Review 
> ' 

Area of special constitutional sensitivity 

State demonstrates that the challenged law advances a 
substantial governmental goal 
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situated class, with respect to education, that could be 

challenged under the equal protection clause.^ 

First, it must be established that the differential 

treatment involves state action. The next step is 

determination of whether the differential treatment 

constitutes a denial of equal protection. To do this the 

court uses a two-tier model of review. One tier consists 

of the rational basis test. If the court chooses this 

standard of review it defers to legislative judgment if the 

action bears some rational relationship to a constitu

tionally permissible legislative goal. If the classi

fication involved helps implement the goal, the classi

fication almost always will be sustained. If the rational 

basis standard of review is used, the validity of state 

action is presumed, and to rebut this presumption the party 

that claims denial of equal protection must prove that the 

legislative goal of the state action is constitutionally 

impermissible or that the differential treatment by the 

state does not implement a permissible goal, or does so on 

2 
an arbitrary manner. 

The second standard of review which may be used is 

strict scrutiny. It is a more stringent standard of review 

applied to determine whether differential treatment by a 

state constitutes denial of equal protection. It is 

applied when a fundamental right is impaired or when 
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invidious discrimination based on suspect classification is 

present. A fundamental right is one which is explicitly or 

implicitly guaranteed by the Constitution. Classifications 

which discriminate in a way so that political processes 

which protect minorities are curtailed are considered 

suspect and demand a more searching judicial inquiry. 

Race, national origin, and alienage are examples of suspect 

classification which have in the past invoked strict 

scrutiny. When strict scrutiny is the standard of review 

used, the validity of the state action or classification is 

no longer presumed and the burden of justification is 

placed on the state. Not only must the state prove that 

its classification rationally implements a permissible 

purpose but also that the classification is necessary to 

implement that purpose. Even if the classification is 

necessary to carry out the legislative purpose, the 

importance of the purpose is balanced against the burden 

placed on those classified. The state must demonstrate 

that its classification is necessary to implement a 

3 
compelling state interest. 

Whether or not the court finds the use of a suspect 

classsification or impairment of a fundamental right is 

critical in the determination of the degree of judicial 

scrutiny to be employed. This decision in turn plays an 

important role in the final outcome. It is interesting to 

note that there are some indications that under certain 

^\ 
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circumstances the court may adopt a more intermediate, 

variable standard of review instead of the two-tier 

approach. 

A 1982 Supreme court decision, Plyler v. Doe,"̂  

illustrated an application of the intermediate standard of 

review. The major issue of the case was whether or not 

students who were children of undocumented aliens were to 

be provided a free public education. After determining 

that illegal aliens, as well as citizens, were to be 

protected by the fourteenth amendment, the Court then 

examined the application of the equal protection clause to 

the particular state action involved. The majority of the 

Court concluded that undocumented aliens were not 

considered as a suspect class and that education was not a 

fundamental right so strict judicial scrutiny was not 

justified. However, the Court did determine that the case 
5 

involved an "area of special constitutional sensitivity," 

and instead of applying the rational basis standard of 

review, the majority decided to apply the intermediate 

equal protection test to the state law in question. This 

meant that the state government would have to carry the 

burden of demonstrating that the challenged law advanced a 

substantial governmental goal. The state did not prove 

this sufficiently to the majority of the Court, which then 

ruled that undocumented alien children residing in the 

United States cannot be denied a free public education. 
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Lau V. Nichols 

One of the first important cases in which the plain

tiffs alleged a violation of the equal protection clause 

was decided in 1974. In the 1974 case, Lajj v. Nichols,^ 

the Supreme Court ruled that the public schools must 

address problems faced by students whose native language 

was other than English. This decision came after a four 

year controversy. 

The court action was brought as a class action suit by 

thirteen non-English Chinese speaking origin students on 

behalf of the approximately three thousand Chinese speaking 

students in the San Francisco Unified School District. The 

students alleged that the school district was responsible 

for effectively denying them an education because they 

could not comprehend the language in which they were being 

taught. The plaintiffs argued that the failure to teach 

them bilingually should be prohibited on two legal grounds: 

first, to not teach them bilingually was a violation of 

their constitutional right to "equal protection under the 

law"; second, it was a violation of their civil rights 

7 
protected by the Civil Rights Act of 1964. 

The United States District Court in San Francisco was 

the first court to consider the action. The school dis

trict recognized and .admitted the seriousness of the 

students' position. It agreed that many students were 

rv 
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sitting in class every day comprehending almost nothing of 

what was being said. However, the school district argued 

that these students were not being discriminated against. 

The defendants reasoned that since the Chinese speaking 

students were being taught in the same facilities, by the 

same teachers, at the same time as everyone else that there 

was no discrimination and therefore no violation of their 

right to equal protection. The school district denied any 

obligation to recognize and respond to the obvious commu

nication difficulties encountered by non-English speaking 

students. 

The district court ruled in favor of the school 

district and agreed that equal access to the school 

facilities was sufficient, and the opportunity to receive 

equal benefits from such access was not necessary. The 

court repeatedly stressed the fact that the problem was of 

recent origin and had been caused by a large influx of 

Chinese immigrants between 1965 and 1970, despite of the 

fact that the school district's own records showed the 

9 
problem had existed for years. 

The plaintiffs appealed to the United States Court of 

Appeals for the Ninth Circuit. They had the same argu

ments, offered the same justifications, and asked for the 

same relief. The appeals court affirmed the decision of 

the district court and accepted the lower court's rationale 

for the decision. The court went further and observed 
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that: 

Every student brings to the starting line of his 
educational career different advantages and dis
advantages caused in part by social, economic and 
cultural background, created and contributed com
pletely apart from any contribution by the school 
system. That some of these may be impediments 
which can be overcome does not amount to a 'denial' 
by the Board of educational opportunities within 
the meaning of the Fourteenth Amendment should the 
Board fail to give them special attention... 

After this decision, the students took the final step and 

appealed to the Supreme Court, which agreed with their 

argument. The Supreme Court denied that equal access to 

the facilities provided equal treatment and equal 

educational opportunity. The court said: 

Basic English skills are at the very core of what 
these public schools teach. Imposition of a re
quirement that before a child can effectively par
ticipate in the educational program he must already 
have acquired these basic skills is to make a mock
ery of public education. We know that those who do 
not understand English are certain to find their 
classroom experiences wholly incomprehensible and 
in no way meaningful. 

The Court made it clear that its actions were not based on 

any Constitutional requirement: it did not even consider 

the constitutional argument of the plaintiffs. Instead, 

the entire rationale was based on Section 601 of the Civil 

Rights Act of 1964 that reads, "No person in the United 

States shall, on the ground of race, color, or national 
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origin, be excluded from participation in, be denied the 

benefits of, or be subjected to discrimination under any 

program or activity receiving Federal financial assis-

12 
tance." The Court also affirmed the validity of the 

Department of Health, Education, and Welfare regulation, 

the May 25th Memorandum, which further clarified the 

meaning of the Civil Rights Act. The Court clarified the 

term discrimination by saying it was something which has a 

discriminatory effect, even though no purposeful design is 

presen.t.l3 

The Supreme Court demanded action but did not clarify 

what specific action would be necessary to remedy the 

problem: "Teaching English to the students of Chinese 

ancestry who do not speak the language is one choice. 

Giving instruction to this group in Chinese is another. 

There may be others." The Court remanded the case to the 

district court with instructions to decide on appropriate 

relief. 

The district court entered a consent decree, which it 

is important to note is not precedent setting. The decree 

provided for bilingual-bicultural program for Chinese, 

Filipino, and Spanish-language groups within the school 

district. These three groups of students totaled approxi

mately 10,000 and constituted 82 percent of the district 

students who spoke little or no English. The decree also 

required the implementation of ESL and other special pro-
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grams, including bilingual education where feasible, for 

students from other language groups. The responsibility of 

monitoring the implementation of the decree was given to a 

community council that was established and given adminis

trative support by the school district. "'•̂  

In a concurring opinion. Justice Blackmun agreed that 

the need for remedial help in this case was clear but that: 

...when, in another case, we are concerned with a 
few youngsters, or with just a single child who 
speaks only German or Polish or Spanish or any 
language other than English, I would not regard 
today's decision, or the separate concurrence, as 
conclusive upon the issue whether the statute and 
the guidelines require the funded school district to 
provide special instruction. For me, numbers are at 
the heart of this case and my concurrence is to be 
understood accordingly. 

This statement obviously does not provide a clear guide as 

to what number of students is small enough to be considered 

insignificant. It is also important to note that only two 

of the justices mentioned the issue of numbers. It is 

possible that the majority of the Court would require a 

plan for appropriate action regardless of the number of 

affected students. 

The Lau decision affirmatively settled the issue of 

whether or not students were to be provided equal educa

tional opportunity on statutory, but not constitutional 

terms. However, it did not specifically define under what 

conditions appropriate measures would have to be taken and 

tfv 
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what measures would be considered appropriate to ensure 

equal educational opportunity. As a result, this task was 

left to the lower district courts. The district court in 

^^® Se^^a case was one of the first to address some of the 

questions concerning bilingual education. 

Serna v. Portales 
1 7 

The factual situation in the Serna v. Portales case 

was remarkedly similar to Lau. Plaintiffs were Spanish-

surnamed students represented by their parents and a Chica-

no organization alleging that the defendant, Portales, New 

Mexico school district, had violated their children's 

rights of equal educational opportunity guaranteed by the 

fourteenth amendment and Title VI of the 1964 Civil Rights 

Act. 

At the district trial in 1972, plaintiffs charged the 

school district with discrimination against Spanish-

surnamed children in several respects including the: 

1) failure to provide bilingual instruction which took into 

account the special education needs of Mexican-American 

students; 2) failure to hire teachers and administrators of 

Mexican-American descent before 1970; 3) failure to struc

ture a curriculum which took into account particular edu

cational needs, including historical contributions of 

people of Mexican and Spanish descent to the state of New 

Mexico.''•̂  Evidence presented to demonstrate the unequal 
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education received by Spanish-surnamed students included IQ 

and achievement test scores, and testimonies of experts in 

different disciplines. The plaintiffs' argument was ac

cepted by the court. Although the school district had 

hired six Spanish American teachers and implemented a 

limited bilingual-bicultural program for the first graders 

and limited ESL program in the second through sixth grade 

in Lindsey School for the 1971-1972 school year, the court 

did not consider these steps adequate. The school district 

was ordered to reassess and enlarge its program directed to 

the specialized needs of its Spanish-surnamed students at 

Lindsey School and to establish and maintain adequate 

bilingual-bicultural programs in other elementary schools, 

despite the fact that these schools had smaller Spanish-

surnamed populations than Lindsey. The district also was 

instructed to recruit and hire more Spanish speaking teach

ers and aides. The court pointed out that lack of funds 

was not a sufficient cause for failure of implementation of 

a bilingual-bicultural program for all Mexican-American 

students; funds were available but defendants had failed to 

take advantage of existing resources. The court found that 

the constitutional and civil rights of Spanish-surnamed 

students had been violated, and thus these students had 

been denied equal educational opportunity. The school 

district was ordered to design and submit to the trial 

court a plan to remedy the violations determined by the 



r r 

78 

19 court. 

After the proposed bilingual-bicultural plan was 

submitted to the trial court, a hearing was held on the 

adequacies of the plan. Expert witnesses at the hearing 

pointed out fallacies of the plan offered by the school 

district and suggested a more expansive bilingual-

bicultural plan. Thereafter, the trial court fashioned a 

program that it felt would meet the needs of Spanish-

surnamed students in the Portales school system. The 

school district claimed this intervention on the part of 

20 the court was unwarranted and appealed to a higher court. 

On rehearing by the United States Court of Appeals, 

Tenth Circuit, the court agreed that the lower court had 

reached the correct decision on the basis of the equal 

protection rationale but the court of appeals chose instead 

to follow the reasoning of the Supreme Court in the Lau 

case; that is, appellees were deprived of their statutory 

rights under Title VI of the Civil Rights Act of 1964. The 

court of appeals pointed out that the evidence demonstrated 

unequivocally that the school district had failed to pro

vide a meaningful education to the students. There also 

was adequate evidence that the district's proposed program 

was only a token plan and would not sufficiently benefit 

the students. According to the circuit court, in these 

circumstances the trial court had the responsibility to 

fashion a program to provide adequate relief for Spanish 

sv cv 
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surnamed children.^^ The court cited the Supreme Court's 

decision in Swann v. Charlotte Mecklenburg Board of Edu

cation: "Once a right and violation have been shown, the 

scope of a district court's equitable powers to remedy past 

wrongs is broad, for breadth and flexibility are inherent 

in equitable remedies."^^ The court of appeals affirmed 

the trial court's role in developing a plan and approved of 

the specific bilingual-bicultural plan developed. The 

court deemed the plan just, equitable, and feasible and 

said it would not alter the plan on appeal. 

Some legal scholars, however, asserted that the anal

ogy to Swann, a desegregation case, is not applicable 

because of the constitutional dimensions of Swann. Nor

mally statutory rights are not given as great of protection 

as are their constitutional counterparts. Therefore, it 

follows that the broad equitable powers which may be re

quired to right a constitutional wrong, as in Swann, would 

not be required in a Title VI action. Although such inher

ent remedial powers may be within the spirit of Swann they 

could still be considered to be "overly broad and excessive 

given the nonconstitutional nature of the claim, the 

ambiguity of Title VI, as well as the general concern of 

the courts to refrain from intruding in the educational 

policy of the local school district ."̂ "̂  The problem is 

that the Swann approach could be used to justify judicial 

interference in educational policies of local school dis-
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tricts even where rights and violations involved were only 

nominal in scope. 

The New Mexico State Board, of Education suggested in 

light of the Swann analogy that the results of the court's 

decree would be oppressive in that it would mandate bilin

gual programs throughout the state whenever any student 

would be found to be incompetent in the English language. 

The court of appeals, however, attempted to overcome this 

argument by adopting Justice Blackmun's opinion from Lau 

that a substantial group of students must be involved 

25 before special programs would be required. 

Serna went further than Lau in that it specifically 

required bilingual education as a remedy, and it allowed a 

court to prescribe the specific program to be implemented 

instead of delegating this responbility to the school 

district. In another federal district case in New York, 

the court became involved to such an extent that it ruled 

specifically on appropriate testing procedures to enforce 

an earlier consent decree. 

Aspira v. New York 

In 1972, court proceedings commenced in New York with 

Puerto Rican and Hispanic students bringing a class action 

suit to correct the alleged injury incurred by public 

school children who spoke little or no English and did not 

receive instruction to meet their linguistic or cultural 

0V k 
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needs. In Aspira v. New York,^^ the plaintiffs complained 

that the educational policies of the school system denied 

them the right of equal educational opportunity and 

violated the equal protection clause of the fourteenth 

amendment and Title VI of the Civil Rights Act of 1964. 

The school board, in defense, claimed it had treated all 

Students equally. 

Before the court rendered a decision, Lau was decided. 

The plaintiffs moved for summary judgment, and with en

couragement from the trial court, the defendant joined the 

plaintiffs in developing a consent decree. It is important 

to note that a consent decree is decided outside of the 

court and therefore is not precedent setting. The decree 

called for the most far reaching court sanctioned program 

since Lau. The decree called: 

for methods of identifying those to receive bilingual 
instruction, for specific forms of instruction in 
Spanish and English, for the formulation of pertinent 
educational standards, the preparation and distribu
tion of instructional materials, the recruitment and 
training of staff, the procurement of suitable funding, 
and continued consultation with plaintiffs.... 

In May 1975, a controversy between the Aspira plain

tiffs and school district over the testing procedures to be 

used for determining student eligiblity for bilingual 

programs was finally resolved by the district court. In 

this phase of the case, the court dealt with the specific 
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educational problem of determining who needed special 

assistance. The decision concerning testing procedures was 

important because ultimately the size, quality, and sub

stance of the program would be affected by the decision. 

The court ruled that all students scoring above the twen

tieth percentile on an English test would be presumed to be 

competent in English and thus, ineligible to participate in 

a bilingual program. To be eligible, a student would have 

to score below the twentieth percentile on an English test 

but would have to score higher on a Spanish test than on 

the English test. The court recognized the limitations of 

the procedure but observed the lack of a better system for 

distinguishing those who needed a special language program 

29 to make their education meaningful. 

It is important to note that the testing procedure 

prescribed by the court did not include all Hispanic 

students with eligibility rights under Lau. The Lau 

decision included any students whose limited English 

language skills excluded them from a meaningful education 

under the regular instructional program. The Aspira 

decision in contrast, applied only to those students who 

could participate in the learning process more effectively 

in Spanish than in English. Students who were not more 

proficient in Spanish than in English did not fall within 

the class of students offered a special program, even if 

their English test scores were below the twentieth 

v̂ 
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percentile. 

During the spring and summer of 1975, it became 

obvious that the board was not fulfilling the decree as 

agreed upon. For example, in May, eight months after 

testing was to have been completed, plaintiffs demanded 

eligibility tests be given to large numbers of students who 

had not been tested. In August, the court ordered the 

board to submit information needed by the court to examine 

other complaints of the plaintiffs. In response, the board 

supplied only part of the requested information to the 

court. The court issued another order for the earlier re

quested information and for additional information. When 

the board failed to comply with the second order, the 

plaintiffs filed for contempt. They claimed the board had 

violated the consent decree and two subsequent court 

orders. The judge made it clear that the court did not 

overlook other problems the board had to contend with, but 

the problems faced by the board were not significant enough 

to excuse compliance. The court ruled the board had vio

lated its obligations under consent decree by failing to 

30 
accomplish the prescribed goals. 

In spite of the limited role of a consent decree, it 

is significant that the court participated in developing 

the educational specifics to solve the problem in the 

Aspira case. It is also noteworthy that the plaintiffs 

were successful in suing a school board for contempt and 



84 

then recovering litigation costs. Plaintiffs were not so 

successful in another case decided the latter part of 1975. 

Otero V. Mesa 

31 
In Otera v. Mesa, "^ a class action suit brought on 

behalf of Chicano students against a Colorado school 

district, plaintiffs complained of district hiring 

practices and sought injunctive relief requiring the 

district to provide a Cardenas type bilingual/bicultural 

program. The Cardenas plan, proposed in the Keyes"^^ 

desegregation case, was premised on the theory that poor 

performance of minority children in public schools resulted 

from incompatabilities between the cultural characteristics 

of minority students and the middle class expectations and 

methods used by the school system. In the Keyes decision 

which was handed down prior to the Otero decision in the 

same circuit, the United States Court of Appeals, Tenth 

Circuit rejected the proposal that the fourteenth amend

ment required such an extensive plan as the Cardenas plan 

to remedy desegregation or provide equal educational oppor-

33 tunity. 

In the Otero decision, the judge reaffirmed the 

decision in the Keyes case of the necessity of retaining 

local control of school systems where there were no infrac

tions of rights provided by the constitution or federal 

statutes. The judge pointed out that School District 51 
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had taken full advantage of all available federal and state 

funds and maintained a variety of programs to assist 

children with learning difficulties, including students 

with language deficiencies. The crux of the court's 

position rested on the following: 1) There was no consti

tutional right to bilingual/bicultural education and 

because segregation was not an issue, there was no consti

tutional violation; 2) There was no failure of the district 

to comply with state or federal regulations; 3) In the 

district there had been no evidence that inability to speak 

and understand the English language excluded more than a 

tiny handful of national origin minority children from 

effective participation in the district's educational 

program, and the Lau and Serna decisions did not apply to 

small numbers of students; 4) There was evidence that the 

district had in the past and at the present was taking 

affirmative steps to correct possible language deficiencies 

to insure the instructional program would be available to 

34 all students. 

The judge found that the district was making more than 

a token effort and said he could not do better. He also 

said he did not believe a judge should step in where the 

school board and officials were doing their best and a good 

job. The only injuctive order he could give was one which 

,.35 
wo uld order the school board to "keep up the good work. 

r\ \ 
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Cintron v. Brentwood 

In contrast to the Otero decision, a New York District 

Court in Cintron v. Brentwood, ̂^̂  in 1978, supported the 

establishment of bilingual/bicultural programs. The dis

trict's original program, Project Avelino, was found to 

violate the Equal Educational Opportunity Act of 1974 and 

H.E.W guidelines by keeping Spanish speaking students sepa

rate from English speaking students in music and art and 

failing to provide a mechanism for transfer out of the pro

gram for students who could sufficiently understand regular 

English instruction. As a result, in-school segregation 

was occurring and English proficient students essentially 

were restricted to a tracked plan. 

Another plan proposed by the district. Plan V, also 

was found to be deficient because it did not assure that 

language deficient children in upper grades would be iden

tified or would receive sufficient remedial assistance. The 

court held that the already functioning bilingual program 

must make specific changes including: 1) more specific 

methods for identifying at the time of admission children 

who were deficient in the English language and for 

monitoring the progress of these children by using 

validated and recognized tests to ascertain achievement 

levels and English language proficiency; 2) training 

programs for bilingual teachers aides; 3) usage of both 
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bilingual and bicultural components; 4) provisions for 

transferring students out of the program when the necessary 

level of English proficiency was reached; 5) encouraging 

contact between non-English and English speaking children 

in all but subject matter instruction. "̂^ 

It is interesting to note that the district was 

directed to submit a plan that was in compliance with the 

Lau Guidelines. It was to include both bilingual and 

bicultural components. 

Rios v. Reed 

Two cases decided the last few months of 1978 came to 

opposite conclusions regarding ESL programs. In Rios v. 

38 Reed, individual named plaintiffs of Puerto Rican 

ancestry brought action on behalf of their children. They 

claimed their children had language deficiencies and were 

deprived of equal educational opportunity. Plaintiffs 

contended that this violated equal protection laws guaran

teed by the fourteenth amendment, Title VI of the Civil 

Rights Act of 1964, and the Equal Educational Opportunities 

Act of 1974 

The court found that before the commencement of this 

legal action the bilingual program of the district was 

almost totally geared toward teaching English as a Second 

Language. The program was designed to mainstream the 

student as soon as some comprehension of spoken English was 
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attained by the student. Entrance into or exit from the 

bilingual or ESL programs were not based on any objective 

or validated tests. 

In spite of the defendant's claim that the program was 

"highly effective and successful in achieving its object

ive" the ruling was in favor of the plaintiffs.^^ The 

court ruled that the'denial of educational opportunities to 

a child during the early years of schooling was not justi

fied by showing that an educational program would teach the 

child English sooner than programs using more extensive 

Spanish instruction. In the words of the court, "While the 

District's goal of teaching Hispanic children the English 

language is certainly proper, it cannot be allowed to 

compromise a student's right to meaningful education before 

proficiency in English is obtained." The court also 

ruled that to comply with Title VI statutory obligations 

the school district would be required to take affirmative 

action for language deficient students by establishing an 

ESL and bilingual program in which students were to partic

ipate until they were proficient enough in English to be 

instructed with English speaking students of comparable 

intelligence. The district was to identify children in 

need of bilingual education by the use of validated 

objective tests given by competent personnel. Procedures 

for monitoring the progress of the students were to be 

established and students were not to be exited from 
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bilingual programs until validated tests demonstrated 

achievement of appropriate levels of English proficiency. 

Indefinite instruction in Spanish art and culture was not 

required, but the bicultural element was deemed necessary 

to enhance the child's learning ability.^^ 

Given the Title VI obligations and the rights provided 

by the Equal Educational Opportunities Act of 1974, the 

school district's program was found to be inadequate and 

thus violated the rights of students to equal educational 

opportunities. The district was ordered to develop a plan 

that would comply with the Lau Remedies. This decision in 

Rios was different from the decision rendered by the United 

States Court of Appeals, Ninth Circuit, in an Arizona case 

a few months later. 

Guadalupe v. Tempe 

^^ Guadalupe v. Tempe, elementary children of 

Mexican-American and Yaqui Indian origin brought a civil 

rights action against the Tempe, Arizona, Elementary School 

Distrirt asking that it be required to provide 

bilingual/bicultural education for non-English speaking 

students. Students claimed their rights to equal 

educational opportunity had been disregarded in violation 

of the equal protection clause of the fourteenth amendment, 

the Civil Rights Act of 1964, and the Equal Educational 

Opportunities Act of 1974. 
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The alleged discriminatory acts of the district in

cluded failure: 1) to provide bilingual education which 

took into account the special educational needs of Yaqui 

and Mexican-American students; 2) to hire enough Mexican-

American or Yaqui teachers who could adequately teach 

bilingual courses and meet the cultural needs of the 

students; 3) to structure a curriculum that even minimally 

took into account the students' educational needs; 4) to 

structure a curriculum that even minimally reflected the 

historical contributions of Mexican-American or Yaqui 

people to the United States or the state of Arizona.^-^ 

The student appellants admitted that they were not 

complaining that the school district had not made efforts 

to cure the existing language deficiencies of non-English 

speaking students. They were challenging the program 

provided, which was basically an ESL program. The 

appellants contended that the district had failed to 

provide them with an instructional program that extended 

from kindergarten through the fourth year of high school 

that would enable the students to read, write, and com

prehend functionally in their own language, Spanish, and in 

the language of the majority culture, English. The school 

district also had allegedly failed to provide an educa

tional program in which all courses, testing procedures, 

and instructional materials were bilingual and bicultural 

and reflected the particular language, customs, and history 

^ 
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of the parents of each child attending school.^"^ 

The Ninth Circuit Court, affirming the lower court's 

summary disposition, ruled that the district had fulfilled 

its equal protection duty to the children of Mexican-

American and Yaqui Indian descent with the implementation 

of a program to cure the existing language deficiencies of 

non-English speaking students since there was no consti

tutional duty to provide bilingual/bicultural education. 

The educational program offered by the district had a 

rational relationship to legitimate state interests and had 

not been shown to fail to provide an opportunity to each 

child to acquire basic minimal skills necessary to enjoy 

the rights of speech and full participation in the 

political process. In the words of the Court, "...the 

Constitution neither requires nor prohibits bilingual and 

bicultural education sought by the appellants. Such 

45 matters are for the people to decide. 

In regard to a Title VI civil rights violation, the 

court ruled that the district's provision of remedial 

English instruction for non-English speaking students did 

provide a meaningful education and equality of educational 

opportunity. There was no suggestion that the district's 

remedial program operated as a permanent or deadend track. 

The court also discussed the application of the Equal 

Educational Opportunities Act. Because section 1703 (f) 

was proposed as an amendment from the House floor there was 
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little legislative history to provide guidance. No pre

vious decision had interpreted the scope of the meaning of 

"appropriate action." The question faced by the court was 

whether or not "appropriate action" must include 

bilingual/bicultural education; the court ruled it did 

n̂ i- 46 
not • 

Desegregation Cases 

Several court cases addressing the issue of deseg

regation have also touched on the issue of bilingual 

education. Desegregation cases have served as convenient 

vehicles for court ordered bilingual programs due to the 

broad remedial powers exercised by the courts. Because a 

court's power to right unlawful school segregation, a 

constitutional wrong, may be greater than its power to 

redress a Lau violation, a federal statutory violation, 

desegregation cases may play a role in the development of 

court mandated bilingual programs. 

Keyes v. School District No. 1 

The combination of desegregation and bilingual edu

cation issues have produced contrary results in the federal 
A ^ 

courts. The Keyes v. School District No. 1 case, which 

was primarily concerned with desegregation, had gone on for 

a number of years before it finally reached the Supreme 

Court. As with the Lau case, the Supreme Court remanded 
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the Keyes case to the district court to develop a remedy. 

The integration remedy proposed by the district court 

included the use of an extensive bilingual plan, the 

Cardenas Plan, which was subsequently rejected by the 

United States Court of Appeals, Tenth Circuit.^^ 

Race and national origin discrimination had been 

practiced extensively by the school district. The district 

court faced the difficult task of resolving various in

equities by the least intrusive means possible. Despite 

the fact it was ruled that Hispanic students were to be 

considered as minority students in formulating the desegre

gation program, the district court allowed at least four 

elementary schools to remain predominantly Spanish surnamed 

in composition. The purpose of this continued segregation 

was to allow for more efficient and effective implemen

tation of bilingual education programs, including the 

Cardenas Plan. The court of appeals, however, called for a 

more restricted approach and rejected judicial implemen

tation of the Cardenas Plan. Bilingual education was not 

to be a substitute for integration. Commenting on the 

district court's remedy, the court of appeals observed 

that, 

The clear implication of arguments in support of 
the court's adoption of the Cardenas Plan is that 
minority students are entitled under the fourteenth 
amendment to an educational experience tailored to 
their unique cultural and developmental needs. Al
though enlightened educational theoj^ may well demand 
as much, the Constitution does not. 
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The court also pointed out that the state, and the 

Denver school district in particular, already maintained 

various programs for assisting children who experienced 

learning difficulties because they came from non-English 

speaking families. The Cardenas Plan would unjustifiably 

interfere with local and state attempts to deal with the 

educational problems of minority students. No federal law 

had been violated in this case, and even if one had, a less 

expansive remedy could be found.^^ 

Morgan v. Kerrigan 

51 In Morgan v. Kerrigan, a federal district court 

ordered a plan to be implemented similar to the one re

jected in Keyes. In this Boston, Massachusetts desegre

gation case the district court was confronted with demands 

for both desegregation and bilingual education. The court 

perceived no problem with respect to the objectives that 

each right represented. 

After finding that the schools were unconstitutionally 

segregated, the court ordered a plan that provided for 

desegregation and bilingual instruction. The court deter

mined that to implement successful bilingual programs 

excessive dispersal of Spanish and Chinese speaking 

students in the Boston schools should be minimized. To 

accomplish this goal, bilingual students were assigned to 

schools first to permit clustering of bilingual classes. 
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These bilingual classes would fulfill the requirements of 

the state bilingual education laws and Title VI require

ments. Blacks and Anglos were then assigned around the 

clusters with precautions taken so no school would be 

identified as a minority school. In spite of the distri

bution policy, the court did allow one school to have an 

Hispanic enrollment of sixty five percent in order to 

implement a bilingual program,^^ 

Morgan indicated that the courts could effectively 

require bilingual programs without interfering with the 

goals of desegregation. Similar issues were discussed in 

53 Evans v. Buchanan, in which the court required the school 

board to insure that language minority students be placed 

in schools in sufficient numbers to allow the continuation 

of bilingual programs. 

United States v. Texas 

54 A desegregation case, United States v. Texas, which 

had continued over a decade, addressed several issues, 

including bilingual education. The rationale behind the 

1981 decision is this case is likely to set a precedent for 

future decisions regarding bilingual education. 

The Fifth'Circuit Court of Appeals found existing 

state bilingual programs inadequate in overcoming the 

disabling effects of historical discrimination suffered by 

plaintiffs, Mexican-American students. Specifically, the 
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plan was impermissible because of 1) inadequate program 

grade coverage and content, 2) inadequate identification 

techniques of limited English proficiency students, 

3) insufficient exit criteria which allowed mainstreaming 

without ensuring adequate English proficiency, and 4) in

sufficient monitoring and enforcement of district plans. 

The crux of the decision, however, did not rest on a Title 

VI violation as did Lau and other subsequent bilingual 

education decisions but on the Equal Educational Opportu-

nities Act of 1974. In making its decision, the district 

court relied on the reasoning set forth by the Supreme 

Court in two desegregation cases rendered in 1976 and 1978. 

56 I'̂  Washington v. Davis, two years after the Supreme 

Court decided Lau, it decided that proof of discriminatory 

purpose or intent, in addition to discriminatory impact, 

was necessary to incur a fourteenth amendment violation. 

The addition of the intent requirement into the consti

tutional cause of action, however, did not necessarily 

indicate a change in the parameters of Title VI. Congress 

is empowered to proscribe discriminatory conduct beyond 

that of the Constitution and therefore Title VI, which had 

been enacted by Congress, did not automatically become 

coextensive with the fourteenth amendment. That is, dis

criminatory impact alone was still sufficient to invoke a 

Title VI violation. 

Two years later in the University of California 
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57 
Regents v. Bakke case, a majority of the Court addressed 

the relationship between the equal protection clause and 

Title VI and found them to be coextensive. After extensive 

analysis of the legislative history, four justices in

cluding Brennan, Marshall, Blackmun, and White concluded 

that the purpose of Title VI was not to expand the concept 

of discrimination under the law, but rather to extend the 

existing requirement of the fourteenth amendment to private 

programs that received federal funds. Justice Powell was 

in agreement with this view and stated, "In view of the 

clear legislative intent. Title VI must be held to pro

scribe only those racial classifications that would violate 

58 
the Equal Protection Clause or the Fifth Amendment." 

Thus, Bakke did not expressly overrule Lau, but it did 

render part of the rationale of the decision obsolete in 

that no longer could a Title VI violation be found merely 

on proof of discriminatory impact without any showing of 

discriminatory intent. 

To substantiate the plaintiff's claim of Title VI 

violations in the Texas case, proof of discriminatory 

intent was necessary. The court found, 
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coextensive with the Fourteenth Amendment, neither 
has there been a violation of that statute.^^ 

The plaintiffs second claim for relief was based on 

section 204 (f) of the Equal Educational Opportunities Act 

of 1974 (E.E.O.A.), codified at 20 U.S.C. section 1703 (f). 

This act was originally proposed by President Nixon in 1972 

and was passed by the House but not the Senate. Two years 

later it was adopted as a floor amendment to the Omnibus 

Education Amendments legislation in both houses of the 

Congress and signed into law. States were prohibited from 

denying equal educational opportunity in six specific ways, 

including failure of an educational program to overcome the 

language barriers faced by students.^° To determine the 

validity of the plaintiff's claim of violation of this 

ection of the E.E.O.A., it was necessary to first deter-

ine the relationship of the E.E.O.A. to the fourteenth 

amendment. 

The court determined that the evolution of the 

E.E.O.A. clearly demonstrated that the statute was intended 

to create new substantive rights for victims of discrimi

nation beyond those guaranteed by the Constitution. There

fore, the E.E.O.A., in contrast to Title VI, was not ruled 

to be coextensive with the fourteenth amendment. The deci

sion of whether or not discriminatory intent was necessary 

element of a section 1703 (f) violation, therefore had to 

be resolved by referring to the test of the statute itself. 

s 
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not the Constitution. Although some sections of this 

statute contain a requirement of intent, section 1703 (f) 

does not. Therefore, the section in question applies to 

any failure by any educational agency to overcome language 

barriers, regardless of how the barrier originated or why 

the agency has neglected to take corrective measures. 

Hence, plaintiffs only needed to demonstrate that the 

defendants had not provided appropriate action to meet the 

language difficulties encountered by Spanish speaking 

students in the public schools. Proof of invidious intent 

61 was not required. 

The only other issue to be addressed in deciding 

whether or not a violation of the E.E.O.A. had taken place 

was in determining the meaning of the phrase "appropriate 

action." The court concluded that Congress was concerned 

with the implementation of effective solutions to learning 

barriers caused by language differences, not with forcing 

school officials to go through the motions of responding to 

the statutory mandate by implementing token programs. The 

term "appropriate action" necessarily included only those 

measures which would actually overcome the problems. Sub

stantial results would be the key in determining a school 

6 2 
. district's compliance with the law. The decisions that 

the E.E.O.A. was not coextensive with the fourteenth amend

ment, discriminatory intent was not necessary to provoke an 

E.E.O.A. violation, and appropriate action required results 

'^^ 



100 

were all important components of the rationale of this case 

which may effect future decisions. 

In the Texas case, it was decided that the programs 

implemented did not constitute "appropriate action" and 

thus a violation of section 1703 (f) had occurred. To 

remedy the situation, the district court found that 

bilingual instruction was uniquely suited to meet the needs 

of the state's Spanish speaking students. Chief Judge 

William Wayne Justice issued an injuctive order requiring, 

inter alia, bilingual education for all Mexican-American 

children of limited English proficiency in Texas public 

schools from grade kindergarten through high school. 

The 1981 district court judgment that all Mexican-

American children of limited English proficiency in Texas 

public schools were to be provided bilingual instruction 

was appealed. This part of the decision was reversed and 

remanded in 1982 by the Fifth Circuit Court of Appeals. 

The 1982 decision rendered moot the 1981 injunctive order 

because of the Texas Legislature's enactment of the 1981 

Bilingual and Special Language Programs Act which required 

bilingual education, but only through the elementary 

grades. This act gave local school districts substantial 

latitude in selecting techniques of language remediation 

suitable to meet their individual needs. The intent of the 

statute was not to restrict or limit district programs 

designed to help limited English speaking students, but 

«r\ Ik. 
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rather to encourage such programs, while simultaneously 

requiring that certain minimum standards be met. 

Castaneda v. Picard 

One of the most important desegregation decisions 

relating to bilingual education occurred in 1981; Castaneda 

65 V. Picard, rendered by the United States Court of 

Appeals, Fifth Circuit. The ruling in this case is likely 

to influence future decisions. The plaintiffs alleged that 

Raymondville Independent School District (RISD) in Texas 

had violated the fourteenth amendment. Title VI of the 

Civil Rights Act of 1964, and the Equal Educational Oppor

tunities Act by using a segregation ability grouping 

system, by discriminating against Mexican-Americans in 

hiring and promotion, and by failing to provide an adequate 

bilingual program. 

The court found that although ability grouping of 

students was not in and of itself unconstitutional, that in 

school districts which had a past history of unlawful 

discrimination, were in the process of converting to a 

unitary system, or had only recently become unitary, 

ability grouping was to be strictly scrutinized. The 

rationale supporting strict scrutiny of ability grouping 

under such circumstances was two-fold: ability grouping 

might perpetuate the effects of past discrimination by 

resegregation, and be based on discriminatory motives. 
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which when viewed in conjunction with evidence of segre

gative effect could support a finding of unconstitutional 

discrimination. On the other hand, if no significant 

history of discriminatory practices was found, a district 

could employ ability grouping, even if it resulted in 

increased segregation if the practice was legitimately 

motivated by educational needs. Furthermore, even systems 

implementing integration practices could use ability 

grouping practices if the statistical results did not 

reflect abnormal or unusual racial isolation. 

The isolation of Mexican-American students in low 

ability groups was found to be statistically significant in 

Castaneda, but conclusions regarding discriminatory history 

were not reached so the issue was remanded to the district 

court to determine whether or not discriminatory practices 

had been implemented. The court of appeals also directed 

the district court to examine the district's practice of 

placing predominantly Spanish speaking children in groups 

labeled "low ability" based on grades, teacher recom

mendations, and standardized test scores administered only 

in English. This labelling system seemed to confuse 

measures of language and intelligence. The lower court was 

directed to "consider the extent to which such an irra

tional procedure may in and of itself be evidence of 

discriminatory intent to stigmatize these children as 

67 
inferior on the basis of their ethnic background." 
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After determining that plaintiffs, who were students 

instead of teachers, did have a standing and cause of 

action to complain of discrimination in employment and 

promotion procedures, the court required a showing of 

discriminatory intention as well as disparate impact for 

claims based on Title VI and the fourteenth amendment. The 

plaintiffs claimed that only 17 percent of RISD's teachers 

were Mexican-American while 88 percent of the student 

population were so classified. In referring to the Supreme 

Court decision of Hazelwood School District v. United 

68 States the court observed that in teacher employment 

cases comparisons were to be made between the current 

teaching staff and qualified teacher population in the 

relevant labor market, not a racial composition between 

students and teachers. On remand, the district court was 

directed to study appropriate comparisons and provide a 

suitable remedy. 

The final area of concern addressed in this case was 

the plaintiffs' claim that the bilingual education and 

language remediation programs offered by RISD schools were 

educationally deficient and unsound. Plaintiffs complained 

that the goal of the district to teach limited English 

speaking children to read and write in both Spanish and 

English at grade level was improper and failed to comply 

with the L£U Remedies. The district's approach allegedly 

overemphasized "the development of English language skills 
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to the detriment of the child's overall cognitive devel-

69 opment,"^^ 

In addition to objections regarding the premises and 

purposes of the program, plaintiffs objected to certain 

implementation procedures. They criticized the tests used 

by the district to assess limited English speaking children 

and questioned the qualifications of teachers and staff 

involved in the remediation program. Plaintiffs contended 

that the district had not complied with the standards 

established by the Lau Remedies in these areas and there

fore had fallen out of compliance with Title VI and the 

70 E.E.O.A. '^ 

The court traced the historical development of the Lau 

Remedies and pointed out that the remedies provided sug

gested guidelines where violations had been established, 

but were not entitled to great deference in determining 

compliance. Additionally, the reviewing authority for the 

Office of Civil Rights did not find the Raymondville 

program unlawful, in spite of the fact that it differed 

71 from the Lau Remedies in some respects. This case seemed 

to be a turning point as far as the importance of the Lau 

Remedies were concerned. 

The court confessed serious doubts not only about the 

relevance of the Lau Remedies but also about the rationale 

of the Supreme Court's opinion in Lau v. Nichols which had 

given rise to the remedies. These doubts were based on the 
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coextensiveness rationale presented in Washington v. Davis 

and the Bakke case; discriminatory intent as well as 

disparate impact are necessary to confirm both a Title VI 

and an equal protection clause violation. In the words of 

the court. 

Whatever the deficiencies of the RISD's program 
of language remediation may be, we do not think 
it can seriously be asserted that this program 
was intended or designed to discriminate against 
Mexican-American students in the district. Thus, 
we think it cannot be said that the arguable in
adequacies of the program render it violative of 
Title VI. '^ 

The court then addressed the plaintiffs' allegation 

that the RISD had violated section 1703 (f) of the E.E.O.A. 

which makes it unlawful for an educational agency to fail 

to take "appropriate action to overcome language barriers 

that impede equal participation by its students in its 

73 instructional program." An E.E.O.A. violation was found 

not to depend on a discriminatory motive, but only on a 
^ A 

discriminatory impact. It was not considered to be 

coextensive with the fourteenth amendment. 

The difficult question presented by the plaintiffs' 

challenge to the RISD remedial language programs was the 

question of whether or not Congress intended, by enacting 

1703 (f) t to go beyond the essential requirement of Lau 

that the school do something, and through the use of the 

term "appropriate action" to impose a more specific obli-
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gation on local and state educational authorities. The 

court concluded that Congress did not intend to require 

educational agencies to adopt any specific type of language 

remediation program. 

In support of its position, the court observed that at 

the same time Congress passed the E.E.O.A. it also enacted 

the Bilingual Education Act of 1974. The Bilingual Educa

tion Act implicitly recognized that bilingual education 

programs were still in experimental stages and permitted 

agencies receiving funds to develop their own program 

instead of requiring the use of certain techniques. The 

court also expressed its belief that by using the term 

"appropriate action" in the E.E.O.A. Congress intended for 

local and state educational authorities to have latitude in 

choosing the techniques and programs they so desired to 

meet their obligation under E.E.O.A. requirements. How

ever, the fact that limited English speaking students were 

given a private right of action to enforce the obligation 

of 1703 (f) indicated that Congress also must have intended 

that schools make a real, not token, effort to remedy the 

76 
language deficiencies of their students. 

Because Congress had provided no guidelines for deter

mining an appropriate program, the court in Castaneda 

articulated a tripartite test to determine if an E.E.O.A. 

violation was present. First, the court would need to 

examine carefully the evidence concerning the soundness of 

^\ ^\ 
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the educational theory or principles upon which the 

challenged program was based. The second test would be to 

determine if the practices and the programs of the school 

were reasonably calculated to implement effectively the 

educational theory adopted by the school. Finally, the 

court would determine whether or not the practices were 

accomplishing the desired objectives.^^ 

The court applied these criteria to the program 

developed by the Raymondville Independent School District 

and concluded that the bilingual program was not violative 

of E.E.O.A.; however, measures were to be taken to remedy 

inadequately trained staff members and inadequate testing 

procedures to ensure that students were provided an equal 

78 educational opportunity. The importance of Castaneda 

lies in the tripartite test articulated to determine if an 

E.E.O.A. violation was present when assessing the appro

priateness of a bilingual program. Also, important was the 

Court's conclusion that under the E.E.O.A. regulations 

Congress intended that schools make a real, not token, 

effort to remedy the language deficiencies of students. 

Summary 

This review of bilingual and related desegregation 

case law demonstrates how courts have agreed and disagreed 

over certain issues pertaining to bilingual education. It 

also demonstrates how through an evolutionary process the 
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legal status of bilingual education has changed. 

The major issue addressed by the courts has been the 

claim that non-English speaking school children are 

deprived of equal educational opportunity because they do 

not understand the English language. During the early 

seventies, this claim was usually based on alleged consti

tutional and Title VI violations. Since the Supreme Court 

did not address the constitutional issue in Lau but relied 

solely on Title VI, most other courts have followed this 

interpretation. After Washington and Bakke, however. Title 

VI violations became much more difficult to prove so most 

plaintiffs in the last few years have depended to a much 

greater degree on the Equal Educational Opportunities Act 

of 1974, which requires proof only of discriminatory 

impact, to support their position. 

Other integral issues that have been addressed by the 

courts include qualifications of teachers and staff members 

participating in bilingual and special language programs, 

the necessity of bicultural elements in the curriculum, 

testing procedures used for entrance and exit criteria for 

special language programs, the minimum number of children 

necessary to require a special language program, the spe

cific type of special program required to overcome language 

deficiencies, and the problems involved with accomplishing 

bilingual education programs and desegregation plans simul

taneously. 

rvrvrv 
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Two recent cases, Castaneda v. Pickard and United 

States V. Texas, will most likely set the precedent for 

future court decisions pertaining to bilingual education in 

the Fifth Circuit and will possibly influence decisions in 

other circuits. it is very probable that the coexten

siveness rationale adopted in the Fifth Circuit will be 

accepted by most courts. Since the Bakke decision, only 

Supreme Court Justice Stewart has retired. He did not 

support the Brennan bloc in proposing the coextensiveness 

rationale, and it is not likely that his replacement 

Justice O'Connor, will join the coalition. There is a 

strong chance the vote will remain five to four on the 

7Q 

issue. On the basis of these two Fifth Circuit deci

sions, the following guidelines will likely be used in 

court decisions in the future: 1) Proof of discriminatory 

intention as well as impact will be necessary to prove a 

Title VI violation; 2) Proof of discriminatory impact only 

will be necessary to prove an E.E.O.A. violation; 3) When 

either a Title VI violation or E.E.O.A. violation is found, 

the school district will be mandated to implement a program 

that will produce substantial results, however, the dis

trict will most likely be given latitude in selecting tech

niques of language remediation that it decides are most 

suitable to meet the needs of its students. To determine 

if an E.E.O.A. violation has occurred, the tripartite test 

set forth in Castaneda may be used; 4) Ability grouping 
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will be strictly scrutinized if the district has a past 

history of unlawful discrimination; 5) Teachers will be 

required to be properly trained and qualified to teach in 

special language remediation programs; 6) Adequate testing 

procedures, which may include administering tests in the 

native language of the student will likely be required. 

Chapter IV of this study will integrate issues 

addressed by court cases with appropriate legislation and 

regulations and identify important issues that need to be 

considered when bilingual or special language programs are 

developed in school districts. 



References 

1. Johnson, "Judicial Analysis Under the Equal Protec
tion Clause of the Fourteenth Amendment," So. Cal. L. 
Rev. Vol. 47:943, 957 (1974). 

2. Ibid., pp. 958-959. 

3. Ibid., pp. 960-961. 

4. Plyler v. Doe, 102 S Ct. 2382 (1982). 

5. Ibid., p. 2400. 

6. Lau V. Nichols, 414 U.S. 563 (1974). 

7. Ibid. 

8. Ibid., Civil No. C-70-627 LHB (N.D.Cal. 1970). 

9. Ibid. 

10. Lau V. Nichols, 483 F.2d 797 (9th Cir. 1973). 

11. Ibid., 414 U.S. 566 (1974). 

12. Civil Rights Act of 1964, Title VI, 42 U.S.C. § 2000d 
(1970) . 

13. Lau V. Nichols, 414 U.S. 568 (1974). 

14. Ibid., p. 565. 

15. Teitelbaum and Hiller, "Bilingual Education: The 
Legal Mandate," Inequality in Education No. 19, 
144 (1975) . 

16. Lau V. Nichols, 414 U.S. 572 (1974). 

17. Serna v. Portales, 499 F.2d 1147 (10th Cir. 1974). 

18. Ibid., 351 F. Supp. 1279 (D.N.M. 1972). 

19. Ibid. 

20. Ibid., 499 F.2d 1154 (10th Cir. 1974). 

21. Ibid. 

Ill 



1ST-

112 

22. Swann v. Charlotte-Mecklenburg Board of Education, 
402 U.S. 1 (1971) . 

23. Serna v. Portales, 499 F.2d 1154 (10th Cir. 1974). 

24. Plastino, "The Legal Status of Bilingual Education in 
America's Public Schools: Testing Ground for a Sta
tutory and Constitutional Interpretation of Equal Pro
tection," Duquesne L. Rev. Vol. 17, 476 (1978-79). 

25. Serna v. Portales, 499 F.2d 1154 (10th Cir. 1974). 

26 Aspira v. New York City Board of Education, 58 F.R.D., 
64 (S.D.N.Y. 1975) . 

27. Ibid. 

28. Aspira v. New York City Board of Education, 423 F. 
Supp. 649 (S.D.N.Y. 1976). 

29. Ibid., 394 F. Supp. 1161 (S.D.N.Y. 1975). 

30. Ibid., 423 F. Supp. 647 (S.D.N.Y. 1976). 

31. Otero v. Mesa County Valley School District No. 51, 
408 F. Supp. 162 (D. Colo. 1975). 

32. Keyes v. School District No. 1, Denver, Colorado, 380 
F. Supp. 673 (D. Colo. 1974). The Keyes decision, 
which was not primarily concerned with bilingual 
education, arose because of segregated school zones 
in Denver. As part of the program for desegregation. 
Dr. Jose Cardenas, an education specialist, designed 
a special bilingual/bicultural program for Chicano 
students who were having difficulty learning through 
only the medium of English. To implement the plan, 
the district allowed several schools to remain com
posed predominantly of Spanish-surnamed students, but 
on appeal, the appellate court rejected implementation 
of the Cardenas plan. 

33. Ibid., 521 F.2d 465 (10th Cir. 1975). 

34. Otero v. Mesa County Valley School District No. 51, 
408 F. Supp. 162 (D. Colo. 1975). 

35. Ibid., p. 171. 

36. Cintron v. Brentwood Union Free School District, 455 
F. Supp. 57 (E.D.N.Y. 1978). 

37. Ibid., p. 64. 

r\ r\ 



113 

38. Rios V. Read, 480 F. Supp. 14 (E.D.N.Y. 1978). 

39. Ibid., p. 20. 

40. Ibid., p. 23. 

41. Ibid. 

42. Guadalupe Organization Inc. v. Tempe Elementary School 
District, No. 3., 587 F. 2d 1022 (9th Cir. 1978). 

43. Ibid., p. 1024. 

44. Ibid., p. 1024-25. 

45. Ibid., p. 1027. 

46. Ibid., pp. 1029-30. 

47. Keyes v. School District No. 1 Denver, Colorado, 413 
U.S. 189, 93 S. Ct 2686 (1973). 

48. Ibid., 521 F.2d 465 (1975). 

49. Ibid., p. 482. 

50. Ibid. 

51. Morgan v. Kerrigan, 401 F. Supp. 216 (D. Mass. 1975). 

52. Ibid., pp. 241-242. 

53. Evans v. Buchanan 416 F. Supp. 328 (D. Del. 1976). 

54. United States v. Texas, 506 F. Supp. 405 (E.D. Tex. 
1981) . 

55. Equal Educational Opportunities Act of 1974, 20 U.S.C. 
§ 1703 (f) (1974) . 

56. Washington v. Davis, 426 U.S. 229 (1976). 

57. University of California Regents v. Bakke, 438 U.S. 
265 (1978) . 

58. Ibid., p. 287. 

59. United States v. Texas, 506 F. Supp. 431 (E. D. Tex. 
1981) . 

60 Equal Educational Opportunities Act of 1974, 20 
U.S.C.A. § 1703 (f) (1974) . 



114 

61. 

62. 

63. 

64. 

65. 

66. 

United States v. Texas, 506 F. Supp 
Tex. 1981) . 

Ibid., p. 433. 

431-433 (E.D. 

Ibid., pp. 433-434. 

Ibid., Nos. 81-2196 81-2310 and 81-2330 U.S. 
Appeals (5th Cir.) 3427 (1982). 

Castaneda v. Pickard, 648 F.2d 989 (5th Cir. 

Ibid., pp. 996-997. 

Court of 

1981). 

67. Ibid., pp. 997-998. 

68. Hazelwood School District v. United States, 433 U.S. 
299 (1977). 

69. Castaneda v. Pickard, 648 F.2d 1006 (5th Cir. 1981). 

70. Ibid. 

71. Ibid., pp. 1006-1007. 

72. Ibid., p. 1007. 

73. Equal Educational Opportunities Act of 1974, 20 
U.S.C.A. § 1703 (f) (1974) . 

74. Castaneda v. Pickard, 648 F.2d 1008 (5th Cir. 1981). 

75. Ibid. 

76. Ibid., pp. 1008-09. 

77. Ibid., pp. 1009-10. 

78. Ibid., pp. 1013-14. 

79. Thomas, "Legal Update-The Fifth Circuit and Bilingual 
Education," Texas Tech Journal of Education Vol. 9, 
No. 2, 138 (1982). 



CHAPTER IV 

ISSUES INVOLVED IN BILINGUAL OR SPECIAL LANGUAGE PROGRAMS 

Through the process of federal, state, and judicial 

interaction guidelines relating to the issue of equal 

educational opportunity for limited and non-English 

speaking students are slowly emerging. There are several 

issues that must be considered when bilingual or special 

language programs are developed. Some of the questions 

that need to be addressed include: 

1. Under what conditions is a bilingual or special 
language program legally required? 

2. What are the criteria and procedures for identi
fying students eligible to participate in bilin
gual or special language programs? 

3. What types of bilingual, English as a Second 
Language, or other special programs are required? 

4. What is the minimum number of students necessary 
to require a bilingual or special langugae 
program? 

5. Under what conditions are bilingual or special 
language programs required as a remedy in deseg
regation cases? 

6. What is the role and scope of the courts in man
dating bilingual or special language programs? 

7. Who is responsible for funding bilingual or 
special language programs? 

8. What are the training requirements for teachers 
participating in bilingual or special language 
programs? 

115 
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9. What are the appropriate remedies for federal 
violations involving bilingual or special 
language programs? 

Conditions Legally Requiring Bilingual or 

Special Language Programs 

Before the specific requirements of bilingual programs 

are addressed, it is first necessary to establish the con

ditions under which bilingual or special language programs 

are legally required. 

State Statutes 

It is important to realize that the conditions under 

which bilingual and special language programs are required 

will depend to a great extent on the statutes and regu

lations of the particular state involved. State statutes 

addressing this issue vary markedly. Some of the specific 

variances are discussed later in this chapter. If a state 

does not have bilingual or language program statutes, or 

the existing statutes do not define specifically the con

ditions under which bilingual or special language programs 

must be implemented, it is then necessary to examine 

federal statutes and regulations and case law. 

Federal Statutes and Regulations 

A review of federal statutes and regulations demon

strated a change in the conditions under which bilingual 
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and special language programs must be implemented. Title 

VI and the May 25th Memorandum required school district re

ceiving federal assistance to take appropriate steps to 

provide equal educational opportunity to national origin 

minority group children deficient in English skills or risk 

losing their federal assistance. The E.E.O.A. went a step 

further and required school districts to take appropriate 

action to meet the needs of these students, regardless of 

whether or not they were receiving federal financial as

sistance. Neither of these federal directives, however, 

specified that bilingual education (using instruction both 

in English and the native language) was required. Although 

bilingual programs were usually implemented, other English-

only programs conceivably could have been justified. 

The Bilingual Education Act and subsequent Amendments 

required the use of both English and the native language of 

the students in programs designed to overcome language 

deficiencies. It is important to realize, however, that 

the requirements of the act applied only to school dis

tricts asking for and receiving special federal assistance 

provided by the act; the Bilingual Education Act and Amend

ments did not apply to all school districts. 

The Lau Remedies, which were never officially recog

nized, strongly suggested the use of bilingual programs, 

but did allow districts to design other effective types of 

programs. Most districts, however, chose to follow the 
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suggested bilingual program remedies. 

In sum, until the early 1980s, the federal statutes 

and regulations required only that appropriate steps be 

taken to remedy English language deficiencies experienced 

by non-English speakers. Although ESL programs could have 

been implemented, bilingual programs were suggested as the 

most appropriate method. The withdrawal of the Proposed 

Title VI Language Discrimination Guidelines in 1981, which 

would have legally required the implementation of bilingual 

programs under certain conditions, was an indication of the 

change in the federal position regarding bilingual instruc

tion. The statement by Secretary of Education, Terrel H. 

Bell, emphasizing that 1) the Lau Remedies were only 

suggestions, and other appropriate programs designed to 

meet the special language needs of limited and non-English 

speaking students were viable options, and 2) some 500 

school districts that had negotiated compliance agreements 

requiring native-language instruction would be free to 

renegotiate their plans for serving language-minority 

students was further evidence of the changing federal 

position. The Bilingual Education Improvements Act of 

1982, proposed by the Reagan administration, confirmed the 

change in federal position. This proposed legislation 

would actually modify the definition of bilingual programs 

so as to exclude the native language component. School 

districts would be eligible to receive funds for programs 
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which used only English, as well as programs using English 

and the native language of the students. It is likely that 

in the near future the federal position will lean toward 

approval of special language programs, such as ESL, rather 

than bilingual programs only. The 1982 Amendments were 

introduced in the Senate and public hearings were held. 

Because the elections were near and the issue was con

troversial, the proposed amendments were never introduced 

in the House. However, it seems likely that the amendments 

or similar ones will be reintroduced with the new Congress. 

It is possible that new state oriented guidelines may be 

issued by the Department of Education. 

Case Law 

The decisions in court cases addressing the issue of 

bilingual education have varied during the last decade 

according to the particular circumstances involved. It is 

interesting to review the changes in the trend of legal 

reasoning that have occurred in determining"the conditions 

under which bilingual or special language programs have 

been mandated. 

The first claim for required special language programs 

was made under the equal protection clause of the four

teenth amendment, and Title VI of the Civil Rights Act of 

1964. The Supreme Court refused to address the consti-

\ L 
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tutional issue in the Lajj case, but did affirm a Title VI 

violation and required a remedy.^ Although the court did 

not require a bilingual program, it was the remedy imple

mented by the school district. Following the lead of the 

Supreme Court, the Serna court based its decision on Title 

VI instead of the U.S. Constitution, but it did specifi

cally require a bilingual program as a remedy to the civil 

rights violation. In Aspira, not only were bilingual 

programs mandated, but specific testing procedures also 

were designated by the court to remedy Title VI viola

tions. After 1974, in addition to Title VI violations, 

E.E.O.A. violations also played an important role in court 

decisions pertaining to bilingual education cases. 

In Cintron v. Brentwood, certain elements of an 

existing bilingual program were found to be in violation of 

the E.E.O.A. and corrections were mandated by the court. 

The federal district court in the Rios v. Read case ruled 

that ESL programs did not provide students with an equal 

educational opportunity, but within a few months, a United 

States Court of Appeals in Arizona ruled that an ESL pro

gram was sufficient and a bilingual component was not 

necessary. 

Two desegregation cases had an important impact on the 

legal reasoning in bilingual cases. The Washington case 

determined that proof of discriminatory impact and discrim

inatory intent was necessary to cause a fourteenth amend-

V k. 
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ment violation. The Bakke case determined the equal 

protection clause of the fourteenth amendment and Title VI 

to be coextensive, thus making it necessary to show not 

only discriminatory impact, but also discriminatory intent 

to prove a Title VI violation."^ With this added require

ment, it became much more difficult for those seeking court 

mandated bilingual programs, based on Title VI, to obtain 

favorable results. 

The 1981 Texas case ruled that the E.E.O.A. was not 

coextensive with the fourteenth amendment, but rather was 

intended to create new substantive rights for victims of 

discrimination. Because E.E.O.A. violations did not 

require proof of discriminatory intent, the E.E.O.A. was 

left as the primary grounds for plaintiffs seeking 
Q 

appropriate action. The Texas case clearly pointed out 

that, "The term 'appropriate action' must necessarily 

include only those measures which will actually overcome 

the problem. Substantive results, not form, are 

necessarily dispositive in assessing a school district's 
9 

compliance with the law." 

In this particular case, bilingual education was 

required as part of the remedy. On appeal, the bilingual 

program which had been mandated was not required, and 

deference was given to local and state programs that would 

have to meet minimum state requirements. 

The Castaneda court ruled that special language 

k k 
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programs must be effective; but, they did not necessarily 

have to include a bilingual component of instruction. The 

court interpreted the intent of Congress in passing the 

E.E.O.A. as wanting local and state agencies to have 

freedom in choosing the techniques and programs they 

desired and felt would be most eff ective. •'••'• 

Criteria and Identification Procedures 

A second issue involves the criteria and procedures 

for identifying students eligible to participate in 

bilingual or special language programs. The courts and 

legislatures have established general criteria, but the 

variance in provisions has allowed latitude in inter

pretation, thus preventing the development of widely 

applicable criteria. The lack of adequate assessment 

instruments has further inhibited the development of usable 

systems for determining which students should receive 

bilingual education. It is important to remember that in 

geographical areas where court decisions are not appli

cable, the criteria and identification procedures are 

dictated by state and local regulations. 

Federal Statutes and Regulations 

Programs funded by the Bilingual Education Act of 1968 

were to serve students who were three through eighteen 

years of age with limited English speaking ability from low 
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income families. In 1978, the criteria were changed to 

include students with limited language skills. This 

involved students who could not read, write, or understand 

English at the level appropriate for their age and grade. 

An additional requirement was added that a maximum of 40 

percent of the students participating in bilingual programs 

could be English proficient. Previously, participation of 

English proficient students had been as high as 66 percent 

in some programs in different parts of the nation. The 

responsibility for determining which students belonged in 

the categories to be served by bilingual programs was 

delegated to the sponsoring organization. The proposed 

1982 amendments specified priority for funding projects to 

serve students who were both limited English proficient and 

whose usual language was not English. 

The Lau Remedies were directed toward helping students 

who were limited English speakers. During the time the Lau 

Remedies were implemented, the identification process des

cribed therein was used. This process included determining 

all students whose first acquired language was not English, 

whose most frequently spoken language was other than 

English, or whose dominant language at home was not 

English. Students whose primary or home language was other 

than English were further assessed and placed in one of 

five categories. The specific program requirements 

depended upon the language category in which a student was 
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placed. 

The Proposed Title VI Language Discrimination Guide

lines provided more precise and specific directions con

cerning identification and assessment procedures than did 

the Lau Remedies. For example, the identification process 

required questionnaires or interviews. Language proficien

cy rather than dominance was the key factor in assessment 

measures. Objective measures such as an oral proficiency 

test or reading comprehension achievement test were to be 

used instead of subjective observations. Relative language 

proficiency scores were to be used as the basis for deter

mining the specific type of program to be implemented for 

different groups of students. Because these guidelines 

were withdrawn, the enforcement of identification and 

assessment procedures was never required. 

Case Law 

In most situations, court mandates have been very 

general in discussing criteria and procedures for iden

tifying students eligible to participate in bilingual or 

special language programs. In the Aspira case, however, 

the court ruling was very specific. The court determined 

that for a student to be eligible to participate in a 

bilingual program, he or she would have to score below the 

twentieth percentile on an English test but would have to 

score higher on a Spanish test than on an English test. 
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The court recognized the limitation of the procedure, but 

observed that there was not a better system for distin

guishing those students who needed a special program to 

make their educational experience meaningful. 

State Statutes 

When surveying state statutes for criteria and proce

dures for identifying students eligible to participate in 

bilingual programs, there is little question that non-

English speaking students are to be served by bilingual and 

special language programs. However, with respect to 

students who speak some English or are English proficient, 

criteria for program eligibility is more varied among the 

states. 

Many states such as California and New Jersey provide 

for the participation of some proficient English speaking 

students on a permissive, voluntary basis. One reason 

for the participation of proficient English speaking 

students in a bilingual program is to help the English 

speaking children acquire an understanding of a second 

cultural heritage and, as a result, promote a pluralistic 

concept of America. The English speaking students also can 

help the limited English speaking or non-English speaking 

students to acquire English language skills. 

Criteria for program eligibility of students who speak 

some English is difficult to establish and assess. Re-
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quirements range from students who are culturally different 

to students who perform below a certain percentile on a 

standardized English test. other criteria include that 

students be foreign born or that they use another language 

outside the classroom. Many terms are used to refer to 

eligible students including linguistically and culturally 

different students, limited English speaking students, 

non-English dominant students, and students whose primary 

language is other than English. In addition to cultural 

and linguistic consideration, general academic performance 

is often a factor. 

Often reference is made to language proficiency or 

language dominance in discussing the issue of student 

identification. Language proficiency refers to an 

individual's ability in one language only and usually 

considers oral and aural competence as well as grammar, 

syntax, and vocabulary. On the other hand, language 

dominance is a dual language classification which involves 

the student's fluency in each language, and generally 

involves assessment only of aural and oral abilities in the 

16 
two languages under consideration. 

The lack of adequate assessment instruments has 

presented one of the greatest obstacles in effectively 

determining whether or not students are eligible to par

ticipate in bilingual programs. Assessment procedures will 

vary according to the definition of the students to be 
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served by a particular program. States allow for different 

means of selecting assessment instruments. In some cases, 

the local school district is allowed to select or develop 

its own instrument. In other cases, the district must 

provide a rationale for selecting a particular instrument. 

In some instances, such as Michigan, the local district 

must use a state approved instrument. •'•̂  

Types of Programs Required 

Another issue to be examined is the type of bilingual, 

English as a Second Language, or other special language 

programs that are required to remedy a violation of the 

law. 

Federal Statutes and Regulations 

The 1978 Bilingual Education Amendments clarified that 

bilingual programs supported by the federal government were 

to serve only as transitional bilingual programs. This 

type of program was to develop English language skills of 

students who were deficient in such skills, while simul

taneously providing instruction in the native language, as 

necessary, so that students could effectively progress 

through the educational system. Instruction through the 

medium of the student's native language was to serve only 

as a temporary bridge until necessary English skills were 

acquired. Once students could participate successfully in 
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a regular classroom, they would no longer be eligible to 

participate in bilingual programs. 

The type of amendments proposed in the Bilingual 

Education Act of 1982 would remove the requirement of the 

use of the students' native language, found in transitional 

bilingual programs, and would allow any type of special 

language program. School districts would be free to 

implement programs using both languages or English only. 

The Lau Remedies required a transitional bilingual 

program with an ESL component at the elementary and inter

mediate levels for monolingual or predominantly other lan

guage speakers. At the high school level, ESL alone, or in 

conjunction with a transitional bilingual program, other 

native language instruction, or high intensity language 

training was required. The proposed Title VI Language 

Discrimination Guidelines included the requirement of 

transitional bilingual programs with an ESL component 

through the intermediate and high school level as well as 

at the elementary level. 

Case Law 

When discussing the types of special language programs 

required by courts, the circumstances of the individual 

cases affects the outcome as does legal precedent. The 

Supreme Court in Lau mandated some type of special program 

to remedy the language difficulties faced by Chinese 
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speaking students, but it did not specify the type of 

program to be implemented. Some courts have followed this 

type of general mandate, but others have required specific 

bilingual programs, usually transitional in nature, while 

yet others have required only an ESL program. •'•̂" 

In the future, the courts may require some type of 

special program to meet the special language needs of the 

students; but most likely, courts will not specify what 

type of program is required. This prediction is based on 

the recent Castaneda and Texas bilingual decisions which 

mandated remedies because of E.E.O.A. violations.^ 

State Statutes 

State statutes, in general, are more specific than 

federal statutes or court decisions in regard to the type 

of special language programs required. Some states permit 

special language programs and offer general guidelines, 

while other states mandate programs and specifically define 

20 what type of programs must be implemented. 

State laws are similar in that they all propose to 

develop English language skills and provide equal educa

tional opportunity to the students they serve. In con

sidering the goals of special language programs, there is 

little controversy with respect to the expectation of 

increased student facility in English language skills. 

Nevertheless, at the state level much disagreement has 
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occurred regarding goals for native language outcome. Most 

states that have adopted legislation for bilingual programs 

have provisions for transitional programs that usually 

include an ESL component, but a few also include provisions 

for development of maintenance language programs. ̂•'- Main

tenance programs include provisions for the development of 

language skills in both English and the native language 

instead of requiring a shift to instruciton solely in 

English as soon as possible like transitional programs. 

Not only are the goals of maintenance and transitional 

bilingual programs different, but variations also are found 

in the design and procedures of the program as well as in 

22 the curriculum. 

Minimum Number of Students Required 

An important issue for many districts considering the 

development of bilingual programs or special language 

programs is the minimum number of students necessary to 

require such programs. 

Federal Statutes and Regulations 

The May 25th Memorandum, which was developed to clari

fy Title VI, and the E.E.O.A. did not specify a minimum 

number of students needed before a district would have to 

take appropriate to action rectify language deficiencies so 

as to open the instructional program to language minority 
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students. 

Case Law 

The issue of numbers was not specifically addressed 

until Justice Blackmun chose to do so in his concurring 

opinion in the Lau case. He made it clear that his agree

ment for mandating remedial help for the students was based 

largely on the number of students needing special language 

assistance. He specifically stated that if just one, or a 

few students were involved, the decision reached in this 

case would not necessarily be applicable. His statement, 

however, did not provide a clear guide as to exactly what 

number would be small enough to be considered insig-

23 nificant. 

The Serna Court reiterated the idea that a group of 

students must be involved before special language programs 

would be required.^^ In Otero v. Mesa, bilingual or other 

special language programs were not required because there 

was no evidence that more than a tiny handful of students 

had been excluded from effective participation in the 

district educational program due to inability to speak and 

25 
understand English. 

Lau Remedies and Proposed Guidelines 

The Lau Remedies required that during initial imple

mentation of the program, a special bilingual plan was re-
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quired by a district only if twenty or more students of the 

same language group with a home language other than English 

were identified. However, it was stated that the district 

did have an obligation to serve any students whose primary 

language was not English. The proposed Title VI Language 

Discrimination Guidelines did not specify a minimum number 

of students that would be required before a bilingual pro

gram would be mandated. The guidelines did suggest alter

nate teaching methods for situations when students could 

not be conveniently placed in one class. 

State Statutes 

State requirements regarding the minimum number of 

students necessary to require a bilingual program vary 

markedly. Some require a minimum number of students in the 

district while others use the school, a grade range, or a 

grade level within a school as the basic unit of measure-

^ 26 ment. 

Desegregation Cases and Bilingual Programs 

In certain desegregation cases, bilingual programs 

have been required as part of the remedy. The special 

programs have been mandated to help overcome some of the 

negative impact upon students produced by previous segre

gation practices. 
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Case Law 

In cases such as Morgan v. Kerrigan and Evans v. 

Buchanan, students who were awarded the right to par

ticipate in bilingual programs were assigned to schools 

first and other children were then assigned around the 

clusters of children participating in bilingual programs.^^ 

This allowed a sufficient number of students to be grouped 

together to implement a bilingual program, but at the same 

time did not permit the maintenance of minority schools. 

These cases indicated that bilingual education and deseg

regation practices can be compatible. 

In the Keyes cases, the court found the specific 

bilingual program suggested by the trial court on remand 

would further segregation rather than reduce it because at 

least four of the minority schools were to remain segre

gated for the purpose of implementing bilingual programs. 

In addition, the court ruled that the proposed plan would 

unjustifiably interfere with local and state attempts to 

28 
deal with the problems of minority students. 

Bilingual programs may can be compatible with 

desegregation practices if special care is taken so that 

bilingual programs do not further segregation. Bilingual 

programs can help overcome segregation by providing limited 

English speaking children with English language skills so 

they can communicate, and thus be integrated with other 

English speaking students. Most bilingual programs do not 
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allow language minority students to be separated from 

English speaking students for the entire day, but require 

that certain activities such as lunch, recess, art, music, 

or physical education be performed in an integrated 

setting. In Cintron v. Brentwood, changes in an existing 

bilingual program were mandated because Spanish speaking 

students were kept separate from English speaking students 

in art and music classes. In-school segregation also was 

occurring because there was not a mechanism of transfer out 

of the bilingual program, even after a student could 

function effectively in an English speaking classroom. 

Federal Statutes and Regulations 

It is obvious from the May 25th Memorandum that as 

early as 1964 precautions were taken so bilingual programs 

would not become an excuse for segregation. The memorandum 

specifically required that tracking or ability grouping 

systems used by a school district were to help meet the 

special language needs of students as soon as possible and 

should not operate as a permanent or dead-end track. 

The Role and Scope of the Courts 

The role and scope of the courts in mandating bilin

gual or special language programs have varied greatly among 

different courts. The United States Supreme Court has had 

limited involvement with bilingual cases and, at the most. 
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has required a remedy but not outlined specific procedures 

or techniques to be implemented. On the other hand, some 

courts have mandated specific and far reaching require

ments. For example, the Serna trial court rejected the 

bilingual plan designed by the school district and fashion

ed its own program of bilingual education that it felt 

would meet the needs of the Spanish-surnamed students in 

the district. ^ The Aspira court probably went further 

than any other court by formulating a standard of eligi

bility for bilingual programs based on specific testing 

31 procedures and results. The court in Cintron v. 

Brentwood addressed specific aspects of a functioning 

bilingual program and determined that the program should be 

changed in certain aspects such as identification and 

monitoring methods, training programs for teachers and 

aides, usage of bilingual and bicultural components, and 

provisions for exiting students from the bilingual program. 

The school district, however, was given the responsibility 

32 of determining exactly how to make these changes. This 

is most often the role the court plays; determining the 

changes that need to be made and requiring the district to 

submit a plan describing how it will implement the required 

changes for the court's approval. 

Funding of Bilingual and Special Language Programs 

Once bilingual or special language programs are 
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required, an important question is who is responsible for 

funding the programs. 

Local Support 

'^^ Serna v. Portales, the court ruled that lack of 

funds was not a sufficient cause for failure to implement 

bilingual-bicultural programs. Funds were available to the 

defendants, but they had failed to take advantage of 

existing resources. This ruling suggested that school 

districts would be responsible for allocating or seeking 

33 out funds necessary to support such programs. This does 

not mean that local districts must actually provide the 

funds out of their own resources. Local school districts 

do occasionally provide aid to bilingual or special 

language programs by supplying funds for materials, 

personnel, and staff training. Usually in the past, 

however, local support has played a minor role in com

parison to state and federal support. In light of the fact 

that federal fiscal support is likely to be cut, it is very 

possible that in the future the role of state and local 

support will become more important. 

State Support 

State statutes regarding bilingual and special 

language programs often include appropriations to support 

or help support the programs. State education agencies 
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occasionally provide some technical assistance to local 

education agencies with bilingual education needs. States 

play a limited but increasing role in the funding of bi

lingual education. It is likely that with the concept of 

new federalism proposed by the Reagan administration state 

support will become more necessary and important in the 

future. 

Federal Support 

The federal government has carried the greatest re

sponsibility for funding bilingual education over the last 

decade. The major portion of the funds allocated by the 

federal government has come from the Bilingual Education 

Act (Title VII of the Elementary and Secondary Education 

Act) and subsequent amendments. Several other federal laws 

have also contributed financial support. These include the 

following: Title I, Title I Migrant, Title II, and Title 

IX of the Elementary and Secondary Education Act, the 

Education Professions Development Act, the Indian Edu

cation Act, the Emergency School Assistance Act, the Edu

cation for Handicapped Act, Right-To-Read, Follow Through, 

Talent Search, Upward Bound, Teacher Corps, Headstart, and 

34 
the Vocational Education Amendments of 1968. 

The use of funds designated for bilingual education 

have encompassed a wide variety of general activities in

cluding research projects, pilot projects to test previous-
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ly developed plans, development and dissemination of in

structional materials to be used in bilingual education 

programs, preservice and inservice training for teachers, 

aides, counselors, and other educational personnel, and 

provisions for special equipment and teaching materials 

necessary to establish and maintain the operation of 

various bilingual programs including early childhood, 

adult, vocational, and technical programs. 

It is important to note that the appropriations are 

normally less than the authorizations. The proposed 

Bilingual Education Improvements Act would cut back the 

level of authorizations for bilingual programs from $139 

million in fiscal year 1982 to $95 million in fiscal year 

1983. This would break the trend of yearly increases that 

has occurred over the past several years. 

Teacher Training Requirements 

Bilingual programs are different in several respects 

from regular classes. These differences necessitate 

special training for teachers. 

Federal Statutes and Regulations 

Federal statutes have recognized the importance of 

specialized training for teachers who work with bilingual 

programs. Training in a foreign language, a foreign cul

ture, and ESL methods are just a few of the specialized 
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areas in which bilingual teachers need to be competent. 

Since bilingual programs were a relatively new concept 

when they were first discussed by the Bilingual Education 

Act of 1968, teacher training programs have evolved slowly. 

In the early 1970s, a national evaluation conducted by the 

Office of Education and local evaluations indicated that 

teacher training was an important area which needed more 

35 
attention.-^"^ The 1974 amendments to the Bilingual 

Education Act responded to this need by reserving funds for 

teacher training, compelling local agencies to allocate at 

least fifteen percent of their total federal funds received 

for training, providing fellowships and stipends for 

teacher aspirants and those desiring to be trainers of 

teachers of bilingual education, and by providing grants to 

institutions of higher education to develop teacher 

training programs. The 1982 proposed amendments also 

discussed the importance of federal support in training 

teachers for bilingual programs but no money was set aside 

for this particular need. 

The Lau Remedies specified that instructional per

sonnel participating in bilingual programs were to be 

linguistically and culturally familiar with the background 

of the students involved in the program. In cases where 

there was a dearth of qualified instructors, in-service 

programs for regular teachers were to be implemented until 

staff performance criteria was met. Using paraprofes-
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sionals with the necessary language and cultural background 

was suggested as a temporary measure. School districts 

also were required to develop and report a plan for 

securing the number of qualified teachers needed to 

implement district bilingual programs. 

The proposed Title VI Language Discrimination Guide

lines similarly required qualified personnel to teach 

bilingual classes. This requirement contributed to an 

important objection to the proposed guidelines. Because 

the guidelines required bilingual education at all levels, 

instead of just elementary levels, many school districts 

were very concerned they would not be able to find a suf

ficient number of qualified teachers to implement bilingual 

programs in kindergarten through grade twelve. 

State Statutes 

Most states provide for some minimum standards for 

teachers, and occasionally for other staff participating in 

a bilingual program. Over one fourth of the states have 

adopted certification requirements for teachers of bilin

gual programs. Several states also have adopted ESL cer-

36 
tification requirements. 

Generally, teachers in bilingual programs are required 

to be regularly certified and, in addition, must demon

strate competence in both English and the language of the 

children of limited English background being served by the 
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program. A few states specifically require teachers to 

possess knowledge of the cultural background or heritage of 

the students being served. Training or experience in bi

lingual education is a frequent requirement along with 

knowledge of bilingual education methodologies. Where 

teachers with required qualifications are not available, 

provisions in the legislation often allow exemptions. How

ever, it is expected that temporary staff will gain the 

required competencies or be replaced by qualified 

37 teachers. 

Case Law 

Complaints about inadequately trained teachers can be 

taken to a state administrative agency, a federal agency 

supplying funds, or the courts. In Castaneda, the plain

tiffs complained that their E.E.O.A. rights were being vio

lated because some of the teachers in the bilingual program 

were inadequately prepared and did not possess the necessa

ry language skills to teach in a bilingual program. After 

reviewing the evidence, the court required measures to be 

taken to remedy the problem of inadequately trained staff 

members but did not indicate what those measures specific

ally should be. 

Appropriate Remedies for Federal Violations 

An important facet of bilingual and special language 
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program court cases is determining what remedies are appro

priate in regard to the violation of a federally protected 

right. 

The Civil Rights Act of 1871 was designed primarily to 

protect the federal rights of black citizens but was seldom 

used for almost a century. During the past two decades, 

however, it has been revitalized and has been used as the 

basis for suits to recover damages for actions of public 

officials that impede the fulfillment of federal guaran

tees. Section 1983 has been the particular section under 

which most cases have filed. 

In recent years, section 1983 has been extended beyond 

discrimination cases to include cases in which students and 

teachers have sought monetary awards from school districts 

for violations incurred in connection with the implemen

tation of official policies. Some of the pertinent 

principles of law which emerged are summarized by McCarthy 

38 as follows: 

1. School officials are subject to liability suits 
for federal violations; however, if they can esta
blish that their actions were taken in good faith, 
recovery of damages may be barred. 

2. Plaintiffs need not introduce allegations that the 
officials' acts were taken in bad faith; the bur
den is on the defendants to establish good faith 
as a defense. 

3. Improper motives or disregard for clearly esta
blished principles of law can provide evidence of 
bad faith. 
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4. School boards are subject to liability under 
Section 1983 and, in contrast to officials acting 
in their individual capacities, school boards 
cannot plead good faith immunity in Section 1983 
suits. 

5. Section 1983 covers violations of all federally 
protected rights, not simply rights protected by 

- the Federal Constitution and civil rights sta
tutes. 

6. The prevailing party in a Section 1983 suit is 
entitled only to nominal damages unless monetary, 
emotional, or mental injury has resulted from the 
federal impairment. 

7. School boards cannot plead eleventh amendment 
immunity in Section 1983 suits.^^ 

With the expansive interpretation of Section 1983 in 

recent years, teachers and students have a stronger basis 

for recovering monetary damages from school districts 

because of violations of their federal rights. It seems 

very possible that suits for damages against school author

ities and school districts will increase during the next 

decade. School officials and boards should make sure they 

have sufficient liability insurance to cover any awards 

that might be assessed against them. It is possible that 

in future legal cases involving bilingual and special 

language rulings, students could obtain monetary awards if 

they could prove that a federally protected right (Title VI 

or E.E.O.A.) had been violated and that actual monetary, 

emotional, or mental injury resulted from the impairment. 

With the increasing threat of liability, school districts 
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should take special precautions to ensure that official 

acts do not result in the impairment of teachers' or 

students' federally protected rights. 

Summary 

There are several issues to consider in the develop

ment of bilingual or special language programs. Due to the 

activities of Congress, executive agencies, state legisla

tures, and the courts, federal, state, and judicial, the 

issues that must be considered by school districts in the 

development of bilingual or special language programs have 

changed over the past decade. At the present, school 

districts should take into consideration the following 

issues. 

Under What Conditions Is a Bilingual or Special Language 

Program Legally Required? 

It appears that the legal conditions under which bi

lingual or special language programs would be required by 

the courts would be proof of a Title VI violation, which 

entails both discriminatory intent and impact, or proof of 

an E.E.O.A. violation which requires demonstrating dis

criminatory impact only. To determine the presence of an 

E.E.O.A. violation a court would likely examine the pro

gram's educational theories and principles and then, if 

found satisfactory, the court would determine if the prac-
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tices adopted by the school were implementing effectively 

the educational theory adopted by the school. The court 

also would determine whether or not the practices were ac

complishing the desired objectives. If an existing program 

is determined to be ineffective, the court would likely 

require changes but not necessarily mandate bilingual 

programs. In addition to federal directives, it is also 

important to consider state statutes which dictate the 

legal conditions under which bilingual or special language 

programs must be implemented. 

What Are the Criteria and Procedures for Identifying Stu

dents Eligible to Participate in Bilingual or Special 

Language Programs? 

Criteria for identifying students to participate in 

bilingual or special language programs reflect many dif

ferences, but English language ability is the primary 

factor for determining eligibility. Differences in cri

teria result from different definitions of student popu

lations to be served. Different definitions in turn 

require different assessment procedures. In many cases, 

the state defines which students are to participate in 

bilingual or special language programs and how they are to 

be identified. If the state does not make this type of 

decision, then it is usually left to the school district. 

If a district's methods are challenged in court, changes 
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might be mandated, but the court would probably require the 

district to develop the procedures and implement the 

necessary changes. 

What Types of Bilingual, English as a Second Language, or 

Other Special Programs Are Required? 

To determine the specific type of program required in 

a certain state, it is necessary to examine state regu

lations, and if federal funding is to be received to help 

support the program then federal statutes also must be 

considered. If a district is located in an area in which 

no state law is controlling, it may implement any type of 

special language program which effectively meets the needs 

of the students involved. 

What IS the Minimum Number of Students Necessary to Require 

a Bilingual or Special Language Program? 

It is not exactly clear what number of students is 

necessary before a special language program may be 

required. State requirements may specify an exact number, 

but if they do not, then it is the district's respon

sibility to develop its own policy. It is wise for a 

district to provide some type of assistance to non-English 

or limited English speaking students, even if there is only 

a few or a single student in these categories. In general, 

however, a small number of language minority students will 
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not require such an extensive program as will a larger 

number of students. 

Under What Conditions Are Bilingual or Special Language 

Programs Required as a Remedy in Desegregation Cases? 

Bilingual programs can serve to increase or decrease 

segregation depending on how they are implemented. When 

bilingual programs are implemented correctly, they can 

serve an important role in the remedy of desegregation 

cases. However, the establishment of a bilingual program 

cannot be used to justify the existence of segregated 

schools. 

What Is the Role and Scope of the Courts in Mandating 

Bilingual or Special Language Programs? 

It is difficult to predict exactly to what degree a 

court will mandate requirements. Most often, higher level 

courts will be less specific in their requirements than 

will lower courts. Ultimately, the degree of specificity 

of a remedy mandated by a court depends on the court and 

the degree of involvement it feels is necessary to correct 

an identified wrong. 

Who Is Responsible for Funding Bilingual or Special Lan

guage programs? 

With federal budget cuts in every area, including 
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education, it is doubtful that federal funding for bilin

gual education will increase significantly in the future. 

With less federal support, it is very likely that bilingual 

or special language programs will depend more on local and 

state financial support in the future. 

What Are the Training Requirements for Teachers Partici

pating in Bilingual or Special Language Programs? 

Because of the important role of teachers in a suc

cessful bilingual or special language program much time, 

effort, money, and research has been given to develop ef

fective programs to train specialized teachers. With the 

change of emphasis from bilingual to special language pro

grams in both the courts and federal legislature, it is 

likely that in the near future bilingual training programs 

may be replaced to a great extent by ESL training programs. 

It is likely that with the national trend heading toward 

ESL instead of bilingual education only, that state sta

tutes also may shift their emphasis in the direction of ESL 

programs that do not require the use of the native language 

of the students. 

What Are the Appropriate Remedies for Federal Violations 

Involving Bilingual or Special Language Programs? 

Section 1983 of the Civil Rights Act of 1871 has been 

interpreted in an expansive way in recent years, which has 
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given teachers and students a stronger basis for recovering 

monetary damages from school districts because of viola

tions of their federal rights. It is possible that in 

future legal cases involving bilingual and special language 

rulings that students could obtain monetary awards if they 

could prove that a federally protected right (Title VI or 

E.E.O.A.) had been violated and that actual monetary, emo

tional, or mental injury resulted from the impairment. 

School districts should keep this possibility in mind and 

should take appropriate precautions to ensure that official 

acts do not result in impairment of teachers' or students' 

federally protected rights. 

Changes 

Due to the changes that have occurred during the past 

decade, several controlling measures that at one time 

greatly influenced school districts are no longer control

ling. For example, the Lau Remedies, which were once 

followed closely by school districts, are now interpreted 

very loosely and used only as a voluntary guideline by 

schools that choose to use them. The Proposed Lau 

Guidelines from the Carter administration were withdrawn 

before they even went into effect by the Reagan adminis

tration. The rationale of the LajJ case based on Title VI 

violations is now essentially outdated. The Bilingual Edu

cation Act and ensuing amendments which for the last fif-
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teen years have provided funds only for programs that in

cluded the native language element are now facing the pos

sibility of being changed to include programs that would 

not include the native language component. 

Future Outlook 

At one time it appeared that if it could be demon

strated that the educational needs of English-deficient 

children were not being met, bilingual-bicultural programs 

would be required by administrative regulation or court 

order. However, some recent developments indicate a change 

in this position. Attempts by the Reagan administration to 

eliminate the Department of Education and to emphasize 

block grant funding as opposed to categorical funding of 

federal programs have had a decided impact on many 

programs. In addition, the proposal to change the meaning 

of the term bilingual education to include instruction 

given in English only is further evidence of a change in 

the federal position. 

With the change of emphasis from bilingual to special 

language programs in both the courts and federal legis

lature, it is likely that in the near future bilingual 

training programs may be replaced to a great extent by ESL 

training programs. If the national trend continues in this 

direction, state statutes also may shift their emphasis 

from bilingual education to special language programs that 
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do not require the use of the native language of the 

students. 

The emerging prominence of the coextensiveness ra

tionale suggests that future court cases challenging the 

appropriateness of programs for English-deficient children 

will look to the E.E.O.A. for protection rather than Title 

VI. Even if E.E.O.A. violations are found, most courts 

will mandate that affirmative steps be taken to eliminate 

language barriers but most likely will not require 

bilingual education as a remedy. School districts should 

realize that if their current programs are not properly 

administered, are unsuccessful, or proof of past and 

current discrimination exists then court decisions may be 

more specific and demanding. Districts should keep in mind 

that they are required to take affirmative steps to elim

inate language barriers of limited or non-English speaking 

students. However,, the school district may now have 

greater discretion in determining how to provide the 

services, where it provides specific services, and which 

services it provide."^^ The legal basis for bilingual 

education clearly is in transition. 

Recommendations 

The review of the literature, findings, and 

conclusions of this study suggest the following areas for 

future research. 
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1. Further research should be done to determine 

what components are necessary for an ESL program 

to be effective. 

2. A study of bilingual education interest groups 

should be made to determine the impact these 

groups have had in the past and have in the 

present on bilingual statutes regulations, and 

case law. 



,x:sa 

References 

1. Lau V. Nichols, 414 U.S. 563 (1974). 

2. Serna v. Portales Municipal Schools, 499 F.2d 1147 
(10th Cir. 1974) . 

3. Aspira v. New York City Board of Education, 394 F. 
Supp. 1161 (S.D.N.Y. 1975). 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

12. 

13. 

14. 

15. 

16. 

17. 

Cintron v. Brentwood Union Free School District, 455 
F. Supp. 57 (E.D.N.Y. 1978). 

Rios V. Reed, 480 F. Supp. 14 (E.D.N.Y. 1978). 
Guadalupe Organization, Inc. v. Tempe Elementary 
School District, No. 3, 587 F.2d 1022 (9th Cir. 1978) 

Washington v. Davis, 426 U.S. 229 (1976). 

University of California Regents v. Bakke, 438 U.S. 
265 (1978). 

United States v. Texas, 506 F. Supp. 405 (E.D. Tex. 
1981) . 

Ibid. , p. 433. 

United States v. Texas, Nos. 81-2196, 81-2310 and 81-
2330 U.S. Court of Appeals (5th Cir.) 3427 (1982). 

11. Castaneda v. Pickard, 648 F.2d 989 (5th Cir. 1981). 

Ibid., pp. 1009-10. 

Aspira v. New York, 3.94 F. Supp. 1161 (S.D.N.Y.1975) 

California Assembly Bill No. 507. § 20. 
New Jersey State Statutes, Chapter 197 S 6. 

Ruddie A. Irizarry, Bilingual Education: State and 
Federal Legislative Mandates (Los Angeles, California 
"National Dissemination and Assessment Center, 1978), 
pp. 32-33. 

Ibid. , p. 9. 

Michigan Statutes Annotated, Title 15, § 15.41157 (3) 

153 



:Tzs!saammm^^K^Bm^3» 

18 

19 

20 

154 

Lau v. Nichols, 414 U.S. 563 (1974). 
Guadalupe v. Tempe 587 F.2d 1022 (9th Cir. 1978) re
quired only an ESL program. 

Castaneda v. Pickard, 648 F.2d 989 (5th Cir. 1981). 

See Summary of State Provisions, Appendix A, 
p. 157. 

21. Ruddie A. Irizarry, Bilingual Education: State and 
Federal Legislative Mandates (Los Angeles, California: 
National Dissemination and Assessment Center, 1978), 
p. 6. 

22. Ibid., pp. 6-7. 

23. Lau V. Nicols, 414 U.S. 572 (1974). 

24. Serna v. Portales, 499 F.2d 1147 (10th Cir. 1974). 

25. Otero v. Mesa County Valley School District No. 51, 
408 F. Supp. 162 (D. Colo. 1975). 

26. Ruddie A. Irizarry, Bilingual Education: State and 
Federal Legislative Mandates (Los Angeles, California: 
National Dissemination and Assessment Center, 1978), 
pp. 15-16. 

27. Morgan v. Kerrigan, 401 F. Supp. 216 (D. Mass. 1975). 
Evans v. Buchanan 416 F. Supp. 328 (D. Del. 1976). 

28. Keyes v. School District No. 1, Denver, Colorado, 521 
F. 2d 465 (10th Cir. 1975). 

29. Cintron v. Brentwood, 455 F. Supp. 57 (E.D.N.Y. 1978). 

30. Serna v. Portales, 499 F.2d 1147 (10th Cir. 1974). 

31. Aspira v. New York City, 394 F. Supp. 1161 (S.D.N.Y. 
1975) . 

32. Cintron v. Brentwood, 455 F. Supp. 57 (E.D.N.Y. 1978). 

33. Serna v. Portales, 351 F. Supp. 1279 (D.N.M. 1972). 



nzjzs^mi^tm^i^KKKmmim 

155 

a) ESEA of 1965, Title I, P.L. 89-10, as amended by 
the Education Amendments of 1978, P.L. 95-561 

b) ESEA of 1965, Title I Migrant, P.L. 89-10, as* 
amended by the Education Amendments of 1978, P.L. 
95-561. 

c) ESEA of 1965, Title II, P.L. 95-561. 
d) ESEA of 1965, Title IX, Part E, as amended by the 

Education Amendments of 1978, P.L. 95-561. 
e) Education Professions Development Act, P.L. 90-35. 

(1967). 
f) Indian Education Act, Title IV, Part C, P.L. 92-

318, amending g 314 of the Adult Education Act, 
P.L. 91-230. 

g) Emergency School Assistance Act, Education Amend
ments of 1972, Title VII, ESAA, P.L. 92-318, as 
amended by the Education Amendments of 1974, P.L. 
93-380. 

h) Education for Handicapped Act, P.L. 94-142. 
i) Right-To-Read, Education Amendments of 1974, Title 

VII, S 723, P.L. 93-380, as amended by P.L. 94-
194. 

j) Follow Through, Economic Opportunity Act, Title V, 
P.L. 88-452, as amended by P.L. 93-644. 

k) Talent Search U.S.C. 20 § 1068. 
1) Upward Bound U.S.C. 20 g 1068. 
m) Teacher Corps., Education Amendments of 1976, P.L. 

94-482; Title V of the Higher Education Act, Part 
B-1 as amended by P.L. 90-35, 90-575, 91-230, 92-
318, 93-380, 94-482, and 95-561. 

n) Headstart U.S.C. 42 § 2702, 2809. 
o) Vocational Education Amendments of 1968, P.L. 90-

576. 

Annual Evaluation Report on Education Programs Admin
istered by the U.S. Office of Education (Washington, 
D . C : Capitol Publications, Inc., 1974), p. 143. 

Ruddie A. Irizarry, Bilingual Education: State and 
Federal Legislative Mandates (Los Angeles, California: 
National Dissemination and Assessment Center, 1978), 
pp. 225. 

Ibid. 

Martha M. Mc C a r t h y , " L i a b i l i t y of School Boards and 
School O f f i c i a l s for V i o l a t i o n s o f Federa l R i g h t s , " 
J o u r n a l o f Educa t ion F i n a n c e , 7 , 1981 , pp . 128-134. 

I b i d . , pp . 133-134 . 



156 

4444440. Stephen B.Thomas, "Judicial, Legislative, and 
Administrative Trends Since Lau v. Nichols," 
School Law in Changing Times. By M. A. McGhehey, 
Editor (Topeka, Kansas: National Organization Legal 
Problems of Education, 1982), p. 124. 



APPENDIX A 

Table 1. Summary of State Provisions 

State Type of Statute 

ALABAMA 
ALASKA 
ARIZONA 
ARKANSAS 
CALIFORNIA 
COLORADO 
CONNECTICUT 
DCLAWARZ 
FLORIDA 
GEORGIA 
HAWAII 
IDAHO 
ILLINOIS 
INDIANA 
IOWA 
KANSAS 
KENTUCKY 
LOUISIANA 
fiAINE 
MARYLAND 
MASSACHUSETTS 
MICHIGAN 
MINNESOTA 
MISSISSIPPI 
MISSOURI 
MONTANA 
NEBRASKA 
NEVADA 
NEW HAMPSHIRE 
NEW JERSEY 
SEW MEXICO 

PROHIBITORY 
P/NP P NO PROVISIONS PERMISSIVE 

XI 

MANDATORY 

NEW YORK 
NORTH CAROLINA X2 
NORTH DAKOTA 
OHIO 
OKLAHOMA 
OREGON 
PENNSYLVANIA 
RHODE ISLAND 
SOUTH CAROLINA 
SOUTH DAKOTA 
TENNESSEE 
TEXAS 
UTAH 
'/ERMONT 
VIRGINIA 
WASHINGTON 

•̂•-ST V:PG:NIA 
WISCONSIN 
WYOMING 

'prohibitory In only the elenientary grades. 
^Unclear as to schools (publie/nonpublic) affected. 

Source: SninguaT Education Series:9 The Current Status of Bilingual Education 
Legislation An update. Center or Applied Linguistics. ia6i. 
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APPENDIX B 

Enformation Sources 

Ruddie A. Irizarry, Bilingual Education; State and 
Federal Legislative Mandates (Los Angeles, California: 
National Dissemination and Assessment Center, 1978). 

Tracy C. Gray, H. Suzanne Convery, and Katherine M. 
Fox, Bilingual Education Series 9: The Current Status 
of Bilingual Education Legislation; An Update (Washing
ton, D.C; Center for Applied Linguistics, 1981). 

State Legislation (found in state laws unless in
dicated otherwise) 

Alabama 
Alaska 
Ari zona 

Arkansas 
California 

Colorado 
Connecticut 
Delaware 
Florida 
Georgia 

Hawai i 

Idaho 
Illinois 
Indiana 
Iowa 
Kansas 
Kentucky 

Louisiana 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 

18-28-1. 28, Section 
14.30.400. 
2, Article 1, Section 
10, Article 10, Sec-
80-1605. 
507, Improvement and 

Title 16-Chapter 
Title 14-Section 
Title 15-Chapter 
15-202. Chapter 
tion 15-1097. 
Title 80-Section 
Assembly Bill No 
Reform Act of 1980. 
Title 22-Article 24. 
Title 10-Sections 10-17. 
Title 14-Chapter 1, Section 122. 
Title 15-Section 236.081. 
No statutory or constitutional provi
sions. 
No statutory or constitutional provi
sions . 
Title 33-Chapter 16, Section 33-1601. 
Chapter 122-Article 14C. 
Title 20-Section 20-10-1, Chapter 5.5 
Title Xll-Section 280.4 
Chapter 72-Senate Bill No. 7 (1979). 
No statutory or constitutional provi
sions . 
Title 17-Section 273. 
Title 20-Chapter 5, Section 102. 
Title 8-Section 8. 
Title Xll-Chapter 69, Section 35. 
Title 15-Section 15.41157. 
Chapter 306-Section 1. 
No statutory or constitutional provi
sions . 
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Missouri No statutory or constitutional provi
sions . 

Montana No statutory or constitutional provi
sions . 

Nebraska Nebraska Constitution-Article I, Sec
tion 27. 

^®^^^^ No statutory or constitutional provi
sions . 

New Hampshire Title XV. 
New Jersey Chapter 197 (1974). 
New Mexico Chapter 77-Article 23. 
New York Article 65-Section 3204. 
North Carolina Chapter 115-Subchapter X, Article 24. 
North Dakota No statutory or constitutional provi

sions. 
Ohio Section 3319.22. 
Oklahoma Title 70-Section 11-102. 
Oregon Chapter 343-Senate Bill 841 (1979) . 
Pennsylvania Title 24-Section 1511. 
Rhode Island Title 16-Chapter 54. 
South Carolina No statutory or constitutional provi

sions . 
South Dakota Title 13-Section 13-33-11. 
Tennessee No statutory or constitutional provi

sions . 
Texas Subchapter L Section 21.451. 
Utah Title 53-Section 53-7-18. 
Vermont No statutory or constitutional provi

sions . 
Virginia No statutory or constitutional provi

sions . 
Washington Title 28A. 
West Virginia Chapter 18-Section 18-2-7. 
Wisconsin Title XlV-Section 115-95. 
Wyoming No statutory or constitutional provi

sions . 




