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CHAPTER I 

SURVEY OF LITERATURE 

Introduction 

"If the jury is to be preserved as a basic part of 

our system of justice, it is essential that attention be 

directed toward improving the effectiveness of communication 

in trials" (Forsten, 1975, p. 616). The need for research 

en communication in the courtroom is created net only by 

scholarly curiosity, but also by a real need to improve 

jury verdicts (Hames, 1975; Woleslagel, 1975). One 

essential element of a trial is the judge's charge to the 

jury (O'Mara, 1972). While "charges" and "instructions" 

are sometimes distinguished, both serve the basic function 

of helping the jury reach a proper verdict (Jones, 1980). 

Charges and instructions clarify relevant points of law 

(Hames, 1975). These explanations of the law "represent 

the crucial communicative link between the citizen-juror 

and the presiding judicial authority" (Buchanan, Pryor, 

Taylor, & Strawn, 1978, p. 31). The purpose of this paper 

is to explore communication problems in pattern jury 

instructions, and to report the results of a study of the 

linguistic complexity of two different types of charges. 

Jury instructions have long been criticized. Play

wright Channing Pollack notes that jury charges are really a 



"grand conglomeration of garbled verbage and verbal garbage" 

(Joiner, 1962, p. 139). Early research found that juries 

experienced difficulty grasping the meaning of instructions 

(Wanamaker, 1937; Moffat, 1945). A California appellate 

judge states: "'juries are usually instructed at such 

length and with such superfluity of words and phrases as to 

make it impossible for them to separate the wheat from the 

chaff" (Winslow, 1962, p. 470). 

In response to negative criticism of jury instructions, 

states began developing pattern jury instructions (PJI's). 

A primary purpose of the pattern, or standard, instructions 

is to improve juror understanding of the law (Forsten, 1975; 

Milholland, 1980). The Ohio Common Pleas Judges Association 

initiated the notion of devising standard instructions in 

1922 (Nieland, 1978). Efforts to develop the standard 

instructions were abandoned in 1927, when a group of sample 

instructions was printed (McBride, 1969). The samples were 

inferior to PJI's because they failed to simplify terms of 

law (Nieland, 1978). Pattern instructions were officially 

born of the efforts of William J. Palmer, a California judge 

who aided in the development of PJI's for his state (Meyer & 

Rosenberg, 1971). Today, PJI's are available in forty-three 

states, the District of Columbia, and the federal courts 

(Nieland, 1979). While in most jurisdictions their use is 

left to the discretion of the judge (Nieland, 1979), their 

use is "inevitable" (Higginbetham, 1980, p. 6). 



Communication Problems With PJI's 

Although PJI's have as their goal increasing juror 

understanding, contemporary scholars cast doubt en their 

ability to improve communication in the ccurtreem. Recent 

quantitative analyses of various states' instructions con

clude that modern PJI's do little to foster juror under

standing of legal concepts (Forsten, 1972; Forsten, 1975; 

Strawn & Buchanan, 1976; Charrow & Charrew, 1979; Jones, 

1980). Some instructions can actually create "confusion, 

net comprehension" (Strawn & Buchanan, 1976, p. 482). 

Pryor, Taylor, Buchanan, and Strawn (1980) summarize: 

The scant quantitative research that exists on 
this vital communicative link between the jury 
and the presiding judicial authority suggests 
that juror instructions do little to reduce the 
uncertainties and misconceptions that citizens 
hold about the law. (p. 68) 

Analyses of jury instructions attribute their peer 

communicativeness to linguistic complexity. Three factors 

contribute to this complexity: language, length, and gram

mar. The instructions are typically written in language 

which is unfamiliar or vague to the average citizen 

("Ambiguous, Abandon and Murky," 1966; "Standard Jury 

Instructions," 1967; Simon & Mahan, 1971, Keenig, 1974; 

Forsten, 1975; Strawn & Buchanan, 1976). The use of con

crete and familiar terms is, however, very critical when 

justice is at stake (Nieland, 1979). Keenig (1974) indicates 



that jurors will come up with their own definitions if they 

are confused. A second factor contributing to the linguistic 

complexity is length. Instructions can be very long, and 

the jury may receive from twenty minutes to an hour of them 

(Meyer & Rosenberg, 1971; Keenig, 1974). O'Mara's study 

supports, however, that a lengthy charge may negatively 

influence comprehension (1972). Grammatical structure is a 

final factor contributing to the poor communicativeness of 

PJI's. Charrow & Charrew (1979) note "[certain] grammatical 

constructions and discourse structures found in the jury 

instructions appear to be recurring elements in legal 

language" (p. 1359). Their investigation concludes that 

these grammatical constructions have the greatest impact on 

juror comprehension of instructions. 

The linguistic complexity of the charges is the result 

of a kind of judicial inbreeding. The legal profession has 

been traditionally known for communicating in a language 

foreign to outsiders (O'Mara & Eckartsberg, 1977; Geldfarb, 

1978; Milholland, 1980) . This language continues to be 

recorded in the PJI's. Nieland explains: 

For the most part, drafting committees are com
posed solely of judges, lawyers, and law profes
sors. While these individuals communicate very 
well with each other in the special language of 
law, few are well enough versed in semantics to 
communicate legal concepts to jurors in a short 
time with a high rate of success. (197 9, p. 23) 

Compounding the inbreeding problem is a dilemma judges face. 



While they may wish to simplify definitions of law, judges 

feel compelled to use the complete phraseology of PJI's to 

avoid using expressions unacceptable to appellate courts 

(Nieland, 1979; Higginbetham, 1980; Jones, 1980). 

Justice Demands Better Communication 

Wormwood (1966) explains the special role of the jury: 

As is well known, the jury is the trier of 
the fact and the judge is the trier of the law, 
but when a case is submitted to the jury, not 
only must it determine the facts, it must also 
apply the applicable law to those facts, (p. 1) 

With the jury acting in this special role, our system of 

justice assumes jurors understand the judge's instructions 

(Forsten, 1972; Strawn & Buchanan, 1976). If the jury fails 

to understand the instructions, it is doubtful it can "per

form its function intelligently" (Forsten, 1975, p. 606). 

Hung juries and misapplication of the law can result from 

instructions which fail to effectively communicate (Simon & 

Mahan, 1971; Forsten, 1975; Strawn & Buchanan, 1976). 

Recent court decisions emphasize the need for brevity 

and simplicity in instructions. Douthwaite (1980) summar

izes the conclusion of a Georgia appellate court: "The 

danger of giving more detailed instructions outweighs the 

benefits of having a mere enlightened jury. [They] could 

well mistake the contentions of the parties" (p. 339). 

The United States Supreme Court in 1954 "disapproved a 



conventional reasonable doubt instruction . . . for the 

reason it had given before, namely, that 'attempts to explain 

the term . . . do not result in making it any clearer tc 

the minds of the jury'" (Woleslagel, 1975, p. 256). The 

courts, then, appear to believe that trial judges should 

avoid unnecessary elaboration in instructing. 

The key point to be made is this: justice demands 

> 

better communication in the courtroom. Judicial instruc

tions must be comprehended by the jury. Jones (1980) con

cludes: "instructions as to the law to be applied are of 

little value if they cannot be understood by the jury" 

(p. 559). 

Improving Comprehension of PJI's ; 

A Review of Literature 

PJI's, themseleves, are the product of a concerted 

effort to improve the communicativeness of instructions 

(Forsten, 1975) . Seme research has found increased compre

hension with them (Forsten, 1972) . Yet, "Despite the wide

spread professed desire to provide maximally comprehensible 

instructions, few drafting committees have taken steps to 

ensure the attainment of this objective" (Nieland, 1979, 

p. 22). 

The search to devise maximally comprehensible instruc

tions has prompted scholars to suggest a plethora of 

solutions. Some researchers advocate changes in court 



procedure or in the manner of presenting charges, while 

others favor revision of the instructions themselves. 

Changes in court procedure or in the manner of pre

senting charges are ways of gaining a mere knowledgeable 

jury. One dramatic change in procedure is to move to 

special juries. Some people believe that certain trials, 

such as business litigations, are tee complex for the 

average citizen to comprehend. They maintain that special 

juries, composed of highly trained people, should be used 

in such trials ("The Case for Special Juries," 1980). This 

means of solving the communication problem assumes that the 

instructions (and the law) are clear to the well-educated. 

However true this assumption is, use of special juries in a 

significant number of cases represents a radical change in 

procedure—a change which is unlikely to occur swiftly. 

It is, also, suggested that the judges' delivery can 

aid in promoting greater understanding of the law. Winslew 

(1962) explains: 

Since the unfamiliar is net grasped and under
stood as readily as the familiar, extra effort 
should be made to make these legal principles 
understood. Our delivery may be an aid in this 
endeavor. It should be such as to held the 
attention of the jury. We must avoid monctcny. 
This we cannot do if we spend an hour reading 
impersonal abstract propositions of law. 
(pp. 469-470) 

No researcher, however, has yet studied the effects of the 

judges' delivery en the cemprehensibility of instructions. 
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A third possible solution to the communication problem 

with PJI's is to have the judge explain and clarify terms 

in his/her own words. Nieland (1979) maintains that comment 

and summary can improve juror comprehension. In attempting 

to clarify confusing points, though, a judge risks erring in 

stating the law (Strawn & Buchanan, 1976). The use of many 

words to describe the same thing may also equal greater mis

understanding (McBride, 1969). Further, appellate courts 

discourage detailed dissertations while instructing 

(Douthwaite, 1980; Woleslagel, 1975). 

A fourth proposed way of generating greater under

standing of PJI's is to allow jurors to interact mere freely 

with the judicial authorities. Jury trials have been 

described as "classic examples of a 'linear-one-way' com

munication process" (Forsten, 1975, p. 628). O'Mara and 

Eckartsberg (1977) attribute juror confusion to a lack of 

dialogue between jurors and judges. Forsten (1975) contends 

that a significant amount of misunderstanding of the law 

stems from the denial of two-way communication. He states, 

tee, that "Experiments have demonstrated with consistency 

that the accuracy of information transferred by two-way 

communication far exceeds the accuracy of information passed 

by one-way communication" (1975, p. 629). To date, however, 

no one has shown the degree to which such interaction can 

improve comprehension of jury instructions. 



A final suggested way of changing the manner of 

presenting the instructions is to allow the jurors to take 

notes. Strawn and Buchanan (1976) believe that note taking 

can improve the effectiveness of communication in the court

room. In his research. Flange (19 80) found that the use of 

notes can increase juror understanding and, thus, improve 

the quality of verdicts. Those who oppose note taking do so 

because writing skills may vary, and jurors may erroneously 

record evidence or a charge (Forston, 197 5) . Further, "many 

state and federal courts have long prohibited jurors from 

taking notes" (Flange, 1980, p. 437). Most judges have the 

power to allow note taking, but they usually deny jurors 

the privilege (Brown, 1971). 

All of these approaches to improve the communicativeness 

of PJI's fail to confront problems of linguistic complexity. 

These tactics are cosmetic and superficial; they avoid the 

issues of language, length, and grammar. Revision of the 

instructions themselves offers the best hope for gaining 

simpler PJI's. 

Presently, scholars defend three plans for revising the 

PJI's. First, seme people suggest the style of the instruc

tions be changed so that they may be given in both oral and 

written forms. Proponents maintain that written instruc

tions, because they are available for juror scrutiny, offer 

an excellent means of improving understanding (Woleslagel, 
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1975; Taylor, Buchanan, Pryor, & Strawn, 1980) . In fact, 

"Commentators are virtually unanimous in endorsing the prac

tice of giving a written copy of the judge's instructions" 

(Nieland, 1979, p. 28). Maloney (1967) discovered that 

jurors he surveyed desired written instructions because they 

believed them to be beneficial. Studies estimate that writ

ten instructions available in the deliberation room can 

increase comprehension from six to twelve percent (Sales, 

Elwork, & Alfini, 1977; Sigworth & Henze, 1973). Seven 

states, however, deny the use of written instructions "in 

civil or criminal cases" (Nieland, 1979, p. 28). Only six

teen states allow copies of instructions in the jury room 

(Forston, 1975) . Further, many judges object to the use of 

written instructions because of the extra time and paper 

work they would require (Maloney, 1967). 

Alteration of the linguistic complexity of PJI's is a 

second proposed plan to improve comprehension. Strawn and 

Buchanan (1976) state: "Most misunderstandings resulting 

from technical legal language can be resolved if the jargon 

is removed and an effort is made to communicate in language 

common to most people" (pp. 482-483). Three recent investi

gations modified instructions to simplify various linguistic 

constructions. Sigworth and Henze (1973) report "a 23% 

improvement in comprehension with variance analysis indi

cating the probability of chance at .0036%" (Nieland, 1979, 
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p. 26). Sales, Elwork, and Alfini (1977) also found that 

rewriting instructions in light of communication rules 

increased juror comprehension. Charrew and Charrew (197 9) 

conducted, perhaps, the most detailed study en pattern jury 

instructions to date. They, too, modified one state's 

instructions/"[altering] the problematic linguistic con

structions" (Charrew & Charrow, 1979, p. 1358). Juror per

formance on paraphrasing tests for the fourteen manipulated 

instructions improved from thirty-five to forty-one percent. 

The investigation concludes: "the subjects' overall per

formance was significantly and substantially better on the 

modified instructions than on the original instructions" 

(Charrow & Charrow, 1979, p. 1331). 

Higginbetham (19 80) states: "On the trial level, 

changes in technique must include a transition from the oral 

to the written tradition in delivery of charges, together 

with simplifying the language itself" (p. 5). This conten

tion supports the third suggested plan for revising PJI's: 

simplifying them, as well as making written copies available. 

In 1980, Taylor, Buchanan, Pryror, and Strawn first reported 

the results of their study on "process instructions." 

"Strawn developed a series of questions that permitted the 

jury to decide the component issues in the case" (Taylor, 

Buchanan, Pryror, & Strawn, 1980, p. 12). The investigators 

used small group communication theory in developing the form 
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of the process instructions. The work en process charges 

is significant, for it demonstrates the efficacy and desir

ability of clarifying instructions and placing them in 

written form. The researchers report that process instruc

tions, because they are designed to help the jury logically 

reach a proper verdict, simplify the decision m.aking task. 

Taylor, Buchanan, Pryor, and Strawn conclude: "the potential 

for the process approach for increasing the comprehension of 

instructions and reducing deliberation time is promising" 

(1980, p. 15). 

Going Nowhere Fast 

Scholars have devised several possible solutions to the 

communication problem with PJI's. Two states, Oregon and 

Montana, have taken steps to improve juror understanding by 

having communication specialists help in the development of 

PJI's and in the orientation of jury members (Meyer & 

Rosenberg, 1971) . The Federal Judicial Center is new working 

to "'de-legalize' language of frequently recurring instruc

tions in criminal cases" (Higginbetham, 1980, p. 6). Unfor

tunately, little has been done on a national level tc pro

mote juror understanding of PJI's. A pervasive attitude in 

our judicial system is summarized by the following statement 

from the California civil instructions: "The one thing an 

instruction must do above all else is correctly state the 
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law. This is true regardless of who is capable of 

understanding it" (Winslew, 1962, p. 456). 

Research Purpose 

The purpose of this research is to compare the linguis

tic complexity of the Texas pattern special issues and the 

federal standard civil instructions. It is believed that 

the special issue method of charging the jury is simpler, 

and thus easier to understand than the method found in the 

federal instructions. The general hypothesis is: The Texas 

pattern special issues will be less linguistically complex 

than the federal standard instructions for negligence and 

damages. 

Clarification of the message systems to be studied is 

provided in the second chapter, while chapter three explains 

the method to be used in this investigation. Chapters four 

and five include results and discussion. 

Rationale 

The underlying presumption of this study is noted by 

Cook (1951): "if we are to fulfil the true purpose of 

giving instructions to the jury, then we must sacrifice 

technical legal nicities and exactness for a simplicity 

which can be understood by every juror" (p. 114). This 

statement emphasizes the need to uncemplicate PJI's. Such 

simplicity may be found in the rather unique method of 
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charging the jury in Texas civil cases. 

The rationale for this study is two-fold. First, the 

research seeks to fill a void in the field of legal communi

cations. To date, no one has examined the linguistic com

plexity of an entire set of instructions for one particular 

trial (Reed, 1980). Previous research has manipulated ran

domly selected instructions, providing a piecemeal view of 

the comprehension problem. This investigation, although it 

excludes the opening instructions for civil cases and the 

instructions en the province of the court and jury, considers 

two complete sets of charges en negligence and damages. The 

design of this study, modeled after the work of Charrow and 

Charrew (1979), is called for because "we need to analyze 

carefully the communicative value of the language used" in 

charges (Higginbetham, 1980, p. 6). In spite of previous 

research, there remains a pressing need to assess the cempre

hensibility of different PJI forms (Pryor, Taylor, Buchanan, 

& Strawn, 1980). 

The second, and perhaps most significant rationale for 

this study is noted by Forston (1975): 

Because juries are likely to continue as a basic 
element in our system of justice, . . . both pro
ponents and critics should be motivated tc improve 
the system in order to obtain the best it has to 
offer, (p. 605) 

Specifying and correcting communication problems with 

instructions are the first steps to improving the jury 
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system. While some scholars (Sealy & Cornish, 1973) report 

that variations in instructions have an insignificant influ

ence on verdicts, if special issues prove to be simpler than 

general instructions, we may broaden the prospects for a 

mere enlightened jury. This seems ample justification for 

analyzing the linguistic complexity of the Texas pattern 

special issues and the federal standard instructions. 



CHAPTER TWO 

THE MESSAGE SYSTEMS: 

SPECIAL ISSUES v. GENERAL INSTRUCTIONS 

In this study of PJI's, two message systems will be 

analyzed: the Texas pattern special issues and the federal 

standard instructions for negligence and damages. The basic 

distinction between the two modes of instructing a jury 

stems from the type of verdict each may obtain. Speer 

(1931) explains: 

The general verdict method proceeds upon the 
theory that the jury can determine the ulti
mate facts in a satisfactory way through 
instructions from the court as to the law 
applicable to any given state of facts, whereas 
the special issue method contemplates that the 
jury may better ascertain the facts without the 
court's instructions as tc the law to fellow 
and irrespective of the effect upon the rights 
of the parties that will fellow any finding 
they make. (pp. 18-19) 

A mere detailed examination of the Texas special issues and 

the federal instructions clarifies the difference betweeen 

the two ways of charging the jury. 

Texas Special Issues 

In most Texas civil cases, special issues are used to 

help the jury reach a decision (District and Appellate 

Judge's Association of Texas, n.d.). The special issue is 

a modified version of the common law special verdict (Green, 

1955). Under special issue practice, the jury must answer 

16 
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a series of short questions to determine the facts of a 

case. The judge then takes the jury's responses and formu

lates a verdict (Lipscomb, 1940). Little instruction on 

the law is required; the jury need only knew certain legal 

concepts which may be used in answering the questions 

(Winslow, 1941; Skidmore v. Baltimore & O.R. Co., 167 F.2d 

54 [1948]). 

Special verdict practice, which led to the development 

of special issues, is centuries eld. When the English jury 

system evolved, the jury had great power. Yet, "If, upon 

an appeal to the grand jury, the trial jury's verdict was 

found to be false, whether in law or in fact, the jury was 

subjected to severe punishment" (Lipscomb, 1940, p. 187). 

In 1285, a statute of Westminster II provided for the use 

of special verdicts, whereby the jury could simply find the 

facts of a case and provide the judge with information to 

pass a verdict. By 1825, the notion of juror attaint was 

abandoned, but "the use of the special verdict has remained 

a part of English trial procedure" (Lipscomb, 1940, p. 188) 

Because of technical limitations, the common law special 

verdict, as used in early American practice, "was net popu

lar" (McBride, 1969, p. 209). 

A form of the special verdict has long been used in 

Texas. A law was passed in 1846 which first permitted the 

use of special verdicts in this state. The common law 
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special verdict was modified for Texas trial court use in 

1913, "and special issues were made compulsory at the 

instance of the judge or either party, with certain quali

fications" (Green, 1955, p. 277). Today, Texas special 

issues are employed only in civil trials. In criminal cases, 

the jury receives a general charge, and must find the facts 

and apply the law to those facts (District and Appellate 

Judges' Association of Texas, n.d.). Texas is one of a 

handful of states using special issues, and "it is the only 

state that uses the special issue submission exclusively" 

(Jordan, 1969, p. 1). The state's development of a success

ful special issue practice has helped the nation see the 

value in this means of gaining a verdict (McBride, 1969). 

The special verdict has as its purpose "to permit the 

jury to make a decision on the decisive facts of the con

troversy and to avoid personalities, prejudice and bias in 

doing so" (Devitt & Blackmar, 1977(a), pp. 178-179). In 

seeking this goal, toe, special issues offer three advan

tages. First, they simplify the jury's duty. Special 

issues, like special verdicts, do net include long explan

ations of law found in the general charges. They are, there

fore, easier for the jury to understand (Lipscomb, 1940; 

Winslew, 1941). Special issues "[relieve] the jury of the 

responsibility for applying the law tc the facts, which is 

often a difficult task even for an experienced lawyer" 
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(Committee en Pattern Jury Charges, 1969, pp. 10-11). A 

second advantage of the special issue practice is that it 

simplifies the court's task. By using special issues, a 

judge need not formulate complete, lengthy explanations of 

the law that can increase the risks of error (Libscomb, 

1940) . 

Furthermore, if the trial judge misapplies the 
law to the special verdict he may correct his 
error without the necessity of a new trial. And 
of outstanding importance is the fact that the 
definite factual findings furnish a practical, 
concrete basis for the appellate court's evalu
ation of the case on review. (Devitt & Blackmar, 
1977(a), p. 180) 

The promotion of justice is the third major benefit from 

special issue practice. Special issues limit the inter

ference of "sympathy, bias, or prejudice" in the jury's 

decision making process (Lipsccmb, 1940, p. 213). A signifi

cant consideration, too, is that special issues maintain the 

jury's role as a finder of fact. Long age, the jury tried 

issues of fact and law (Nieland, 1979) . The jury is now 

accepted, however, as the trier of fact, "and there is a 

due process right to a competent and rational finder of 

fact" ("The Case for Special Juries," 1980, p. 1170). Speer 

(1931) summarizes: "The special issue methed has the 

advantage upon logical considerations and yet preserves tc 

everyone the constitutional guarantee as to the jury methed 

of fact finding" (p. 19). 
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An ancillary advantage to those that legal critics cite 

is that special issues can promote better communication in 

the courtroom. While general instructions are usually com

posed of long statements of law, special issues are composed 

of brief, concise, and simple fact questions. The general 

verdict asks the jury to understand the law, which is a sub

ject unfamiliar to the untrained. "Indeed, can anything be 

mere fatuous than the expectation that the law which the 

judge so carefully, learnedly and laboriously expounds to 

the laymen in the jury box become operative in their minds 

in its true form?" (Skidmore c. Baltimore & O.R. Co., 167 

F.2d 54, 90 [1948]). Studies of jury instructions have 

dealt with the general charge, and report that even PJI's 

in this form are difficult to comprehend (Forsten, 197 5; 

Strawn & Buchanan, 1976; Charrow & Charrow, 1979). In con

trast, special issues practice demands that the jury under

stand only what little law is necessary to answer the inter

rogatories (Winslow, 1941; McBride, 1969). No one has yet 

investigated the linguistic complexity of special issues. 

For three reasons, however, they appear to be simpler and, 

thus, easier to understand: 1) they do not require lengthy 

explanations of law; 2) they are typically phrased using 

"Yes" or "No" questions; and 3) they are given to the jury 

in written form. A thorough analysis of the Texas special 

issues and the federal general instructions will shed light 
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en which is less linguistically complex and, hence, mere 

comprehensible. 

Texas Pattern Special Issues 

As early as 1956, a need was felt to develop pattern 

special issues for Texas civil practice (Committee on Pat

tern Jury Charges, 1969). The preface to the Texas Pattern 

Jury Charges, a text created by the state bar, notes: 

The purpose of this publication is to 
provide practical assistance to trial lawyers 
and judges in preparing jury charges which pre
sent fact issues fairly, accurately, and clearly, 
and thus to obtain just and intelligent verdicts 
without error or conflict. (1969, p. 5) 

There are two volumes of the Texas Pattern Jury Charges. 

Volume 1 (1969 & 1973) provides special issues for meter 

vehicle, damages, and negligence cases. Volume 2 (1970 & 

1976) deals with workmen's compensation. Development of 

ether volumes is being considered (Jordan, 1969). In 1973, 

Volume 1 was revised to comply with changes in the state 

negligence law and amendments to the Texas Rules of Civil 

Procedure (Committee en Pattern Jury Charges, 1973). Now, 

under Rule 277, the notion of burden of proof must be pre

sented in "instruction rather than in the question" (Com

mittee en Pattern Jury Charges, 1973, p. 7). Another major 

change is that the questions must seek "Yes" or "No" 

answers. Previously, the issues were phrased to seek 

answers of "We do" or "We do net" (Ccmmitte en Pattern Jury 
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Charges, 1973). "[A]mendments to the rules of civil 

procedure in 1973 lessened the strictness of their use" 

(McBride, 1978, p. 139), but the current pattern issues 

are still "viable" (Jordan, 1979, p. C-1). To date, no 

complete set of revised special issues has been printed. 

In this investigation, therefore, the current Texas pattern 

special issues will be analyzed in the modified form sug

gested by the Committee on Pattern Jury Charges (197 3). 

As already noted, the ..drafting committee's_goal was to 

develop special issues which would be legally accurate and 

yet simple. The task of accurately relating aspects of the 

law has been performed well. "[The] pattern issues have 

received almost universal support and approval by the appel

late courts. Rejection has been almost non-existent" 

(Jordan, 1979, p. C-3). 

The committee's goal of creating simple special issues 

has not, yet, been tested. Appellate courts do net rule on 

matters of language or understandability of instructions 

(Jordan, 1979) . No researcher has yet assessed the communi

cativeness of the Texas patterns. Although major concern 

was given to using language acceptable to the higher courts, 

the drafting committee did attempt to develop charges that 

would be easy to understand. In the pattern special issues, 

common terms replace many of the Latin terms so frequently 

used in legal writing. "Long sentences have been broken 
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down into simpler units of thought. Redundancy and 

repitition have been reduced, and unnecessary language has 

been eliminated" (Committee en Pattern Jury Charges, 1969, 

p. 6) . 

The special issues, as noted earlier, consist of short 

fact questions that the jury must answer. Before receiving 

the fact questions, jurors hear a general instruction con

cerning their duty. The jury will also hear a few 

definitions that they must knew to reach a decision. The 

patterns contain hypothetical names and instances tc reflect 

proper structure. PJC 3.06, dealing with Discovered Peril, 

is exemplary of the nature of the Texas pattern special 

issues. The following represents the charge in the modified 

form suggested by the Committe en Pattern Jury Charges: 

PJC. 3.06 Discovered Peril 

ISSUE NO. 1 

Before the occurrence in question, was Paul Payne 
in a position of peril? 

Answer "Yes" or "No" 

Answer: 

If you have answered Issue No. 1 "Yes," then an
swer Issue No. 2; otherwise do not answer Issue No. 2. 

ISSUE NO. 2 

Did Don Davis discover that Paul Payne was in such 
position of peril and realize that he probably would 
not extricate himself from such perilous position? 
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Answer "Yes" or "No" 

Answer: _ 

If you have answered Issue No. 2 "Yes," then an
swer Issue No. 3; ethervise do not answer Issue No. 3. 

ISSUE NO. 3 

Were such discovery and realization in time for 
Don Davis to have avoided the occurrence in question 
by the exercise of ordinary care in the use of the 
means available to him, consistent with his own 
safety and the safety of his vehicle? 

Answer "Yes" or "No" 

Answer: 

If you have answered Issue No. 3 "Yes," then an
swer Issue No. 4; otherwise do not answer Issue No. 4. 

ISSUE NO. 4 

After such discovery and realization, did Don Davis 
fail to exercise ordinary care in the use of the means 
available to him to avoid the occurrence in question? 

Answer "Yes" or "No" 

Answer: 

If you have answered Issue No. 4 "Yes," then an
swer Issue No. 5; otherwise do not answer Issue No. 5. 

ISSUE NO. 5 

Was such failure a proximate cause of the occurrence 
in question? 

Answer "Yes" or "No" 

Answer: 
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Use of the Texas Pattern Jury Charges to test the 

linguistic complexity of the special issues method of charg

ing the jury is warranted for two reasons. First, special 

issues practice is well-established in Texas. Texas lawyers 

have relied on a form of special issues for over fifty years 

(Jordan, 1979). "Although some urge a return to the general 

charge, there seems to be no present prospect for such a 

return. Few lawyers and judges new involved in civil trials 

have any experience with general charges, except in federal 

courts" (Committee on Pattern Jury Charges, 1969, p. 10). 

Second, although use of the Texas Pattern Jury Charges is 

not mandatory, "they have been widely and extensively used" 

(Jordan, 1979, p. C-3). Further, the Texas patterns are 

usually employed verbatim (Nieland, 1979). The modification 

of the special issues, called for in 1973, is predictable 

and easy to account for. It is believed, therefore, that 

the Texas Pattern Jury Charges are representative and 

accurate examples of special issues. 

Federal General Instructions 

"A federal district judge has the obligation to 

instruct the jury as to the law and he should explain the 

issues and give reasonable guidance to the jury on the facts 

of the case" (Devitt & Blackmar, 1977(a), p. 198). To 

fulfill this duty, federal courts usually employ general 
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instructions. "The general instruction contains directions 

with respect to the law of the case which the jury is 

required to apply to the facts to reach and express its ver

dict" (McBride, 1969, p. 129). With a general verdict, the 

jury may simply decide for one side ever the other, without 

shewing the bases for its decision (Skidmore v. Baltimore & 

O.R. Co., 167 F.2d 54 [1948]). Under general instruction 

practice, then, the jury must find the facts of a case and 

apply the law to those facts to reach a verdict. 

Federal courts are not required to use general instruc

tions. Federal Civil Rule 49 permits judges to abandon 

the general verdict in favor of a special verdict or a com

bination of the general verdict and written interrogatories 

(Devitt & Blackmar, 1977(a)). The text providing the federal 

standard instructions, however, discourages courts from 

applying the provisions of Rule 49. First, the authors pro

vide a lengthy dissertation on the evils associated with 

special verdicts. Although most of their sources are 

decades old, they do not recommend "general and indiscrimi

nate use" of special verdicts (Devitt & Blackmar, 1977(a), 

p. 176) . A second factor discouraging the use of special 

issues in federal courts is the lack of guidance offered 

the judges. Some circuit courts have promulgated a few 

pattern special verdict forms (Committee en Pattern Jury 

Instructions, 1980). No complete set of special issues is 
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available yet, however, for use in the federal courts. The 

judge has the discretion to decide whether or net to use a 

special verdict, and he/she may cheese both form and content 

of the acceptable charge. Unfortunately, "the decided cases 

afford little guidance as to how the court should exercise 

its discretion in using either the special verdict or written 

interrogatories" (Devitt & Blackmar, 1977(a), p. 198). It 

is presently, therefore, difficult for the federal judge to 

direct employment of a form of special verdict. 

In light of the problems with the general instructions, 

it is most unfortunate that the federal judges are not 

encouraged to permit special verdicts. To perform its duty 

under the general charge, the jury must understand and apply 

the law (Nieland, 1979). Numerous studies confirm, however, 

that instructions fail to teach adequately the jury legal 

concepts (Forston, 1975; Strawn & Buchanan, 1976; Charrew & 

Charrew, 1979; Pryor, Taylor, Buchanan, & Strawn, 1980). 

Jones (1980) summarizes: "Jury instructions are ineffective 

in giving the layman of the jury a sufficient grasp . . . of 

legal criteria" (p. 574). 

General instructions place an incredible burden en the 

jury. The difficulty of the task is explained by Lipscomb 

(1940): 



28 

[After] the jury has received instructions en 
the law appropriate to the case, it must perform 
the three fold task of understanding the law as 
thus presented in the general charge, of determin
ing the true facts from the mass of conflicting 
testimony, and of correctly applying the law as 
presented to the facts as found . . . Even aside 
from the unpredictable elements of bias and 
prejudice, the jury's task under the general 
charge is an unreasonable one. (p. 185) 

Those who favor the general verdict over the special 

verdict do so for two basic reasons. First, some critics 

claim that special verdict practice will lead to delays in 

the courts (Driver, 1951). Yet a recent investigation using 

a form of modified special verdict (process instructions) 

found that the tested procedure lessened deliberation 

time (Taylor, Buchanan, Pryor, & Strawn, 1980). Second, 

seme opponents of the special verdict claim it removes 

the human element of the judicial system (Devitt & Blackmar, 

1977(a)). In general, these who disfavor special issue 

practice "fear that the widespread use of [a form of] the 

special verdict will frustrate the proper functioning of 

the jury process" (Devitt & Blackmar, 1977(a), pp. 180-181). 

The Federal Standard Instructions 

Federal Jury Practice and Instructions, the series pro

viding the federal charges for this analysis, was first pub

lished in 1965 (Devitt & Blackmar, 1977(a)). The series 

includes the rules of federal jury practice, as well as the 
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general and particular instructions for criminal and civil 

cases. Instructions are complemented by indepth annotations 

on the law concerning the crimes with which the charges 

deal. Greatest emphasis is placed on legal accuracy, and 

nowhere dees the text indicate a desire to provide under

standable instructions. Pocket parts and pamphlets are 

available to keep Federal Jury Practice and Instructions up 

to date (Devitt & Blackmar, 1981; Devitt & Blackmar, 1979). 

Although not stated in Devitt and Blackmar's series 

(1977), the purpose of such models is typically two-fold: 

1) to correctly state the law; and 2) to state the law 

simply (Buchanan, Pryor, Taylor, & Strawn, 197 8). In gen

eral, the ultimate goal of any set of jury instructions is 

to help the jury understand the law so it may reach a proper 

verdict (Jones, 1980). The fifth circuit court has drafted 

a set of pattern instructions with the purpose "[to] pro

vide a body of brief, uniform jury instructions fully 

stating the law without needless repitition, and related in 

simple terms to enhance jury comprehension" (Committee on 

Pattern Jury Instructions, 1980, p. III). 

There are three fundamental types of charges in Federal 

Jury Practice and Instructions; those en the province of 

the court, these on the province of the jury, and these 

charges which are specific to the laws of certain cases. 

This investigation will analyze damages and negligence 
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instructions. Damages and negligence cases are known as 

civil diversity cases, which "involve the application of 

state law" (Devitt & Blackmar, 1977(b), p. 2). Federal rules 

for instructions, however, must be used in such trials 

(Devitt & Blackmar, 1977(a)). An example cf an instruction 

for a negligence case follows: 

§ 80.08 Res Ipsa Loquitur 

In ordinary cases the mere fact that an 
accident happened dees not furnish evidence that it 
was caused by any person's negligence, and the plan-
tiff must point to some negligent act or emission 
on the part of the defendant. 

If you find, however, (1) that the injury 
to the plantiff was proximately caused by [the col
lapse of a folding chair]; (2) that at the time cf 
the accident the [folding chair] was under the 
defendant's exclusive control or management, so 
that the defendant had superior means for determin
ing the cause of the accident; and (3) that in the 
normal course of events the accident and ensuing 
injury would not have occurred without the negli
gence of the person having control and management 
of [the folding chair], then you may find that the 
accident and ensuing injury were caused by the neg
ligence of the defendant. 

I say that you may so find. You are not com
pelled so to find. You should consider all facts 
and circumstances in evidence, and also the 
defendant's explanation. [Here summarize the 
explanation, if desired.] You are reminded that 
the plantiff has the burclen of proving defendant's 
negligence by preponderance of the evidence.(Devitt 
& Blackmar, 1977(b), p. 10) 

Use of the federal instructions from Devitt and 

Blackmar (1977) to test the linguistic complexity of the 

general charge is justified for two reasons. First, Federal 

Jury Practice and Instructions is one of the most widely 



31 

used series to aid federal judges and lawyers in formulating 

instructions. The forms are not mandatory, however, and the 

judiciary is not encouraged to use them verbatim (Devitt & 

Blackmar, 1977(a)). It is believed, however, that the 

charges are representative of those used in the federal 

courts. Second, use of Federal Jury Practice and Instruc-

tiens to test the linguistic complexity of general instruc

tions is justified because the federal courts seem to rely 

more heavily on the general charge. 

Summary 

Special issues and general instructions represent two 

distinct ways of helping a jury reach a decision. The 

special issues method asks the jury simply to find the facts 

of a case. The general charge, in contrast, asks the jury 

to find the facts of a case and apply the law to these 

facts. While under special issues submission the jury must 

understand some legal concepts, the decision making task is 

much simpler than with general instructions. 

Theoretical and empirical research has demonstrated 

that special issues and general instructions differ in form. 

A difference in their cemprehensibility may, therefore, be 

expected. The Texas pattern special issues and the federal 

standard instructions have, essentially, the same goal: 

to provide simple and accurate charges that will help the 
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jury fulfill its duty. Because the purpose of any charge is 

to, ultimately, promote justice, we must strive to gain the 

most appropriate charge. One which is clear, concise, and 

comprehensible will be more likely actually to help the 

jury. 

In considering the difference between special issues 

and general instructions, a crucial question arises: which 

is mere comprehensible to juries? This investigation seeks 

to answer this question by comparing the linguistic com

plexity of both means of charging the jury. 



CHAPTER THREE 

METHODOLOGY 

Legal critics have suggested that charges be modified 

to 1) use mere common terms; 2) decrease "grammatical 

complexity;" 3) have more concrete style; and 4) "[elimin

ate] passive tenses, double negatives, . . . and the like" 

(Higginbetham, 1980, p. 6). Charrow and Charrow (1979) used 

a methed which tested such factors as these. They report 

that nominalizations, "whiz" and complement deletions, 

negatives, misplaced phrases, lexical items, "as tc" prepo

sitional phrases, and embeddings negatively influence com

prehension of jury instructions. By manipulating these 

variables to simplify linguistic complexity, Charrow and 

Charrow found greater comprehension. 

This investigation examined the cemprehensibility of 

the Texas pattern special issues and the federal standard 

instructions. Charges en negligence and damages were 

analyzed. The linguistic complexity, a predictor of cem

prehensibility, was tested by determining the quantity cf 

each of seven variables in the two modes of charging the 

jury: 

1. nominalizations 
2. "whiz" and complement deletions 
3. lexical items 
4. negatives 
5. misplaced phrases 
6. "as to" prepositional phrases 
7. embeddings 

33 
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A stepwise multiple regression analysis was conducted using 

the linguistic variables as predictors of the differences 

between the two sets of instructions. An underlying 

assumption was that a set of predictors would descriminate 

the federal instructions from the Texas special issues. The 

specific research hypothesis was: The federal standard 

instructions on negligence and damages will have a signifi

cantly greater number of seven predictor variables that 

inhibit cemprehensibility than will the Texas pattern special 

issues. 

Predictor Variables 

The quantity of seven variables in the federal standard 

instructions and the Texas pattern special issues was dis

covered. Charrow and Charrew (1979) report that the con

sidered variables negatively influence comprehension. In 

their extensive research on the California standard civil 

instructions, they found that by manipulating the seven 

variables, jury charges could become more comprehensible 

and, thus, mere communicative (Charrow & Charrew, 1979). 

1. Nominalizations. The first variable considered 

was the number of nominalizations. "A ncminalizatien is a 

noun that has been constructed from a verb" (Charrow & 

Charrow, 1979, p. 1321). It is usually formed by the 

addition of suffixes such as "ing," "tien," or "al." An 
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example of a nominalization is: "The ringing of the bells 

is bothering me." Linguists contend that nominalizations, 

by deemphasizing genuine verb forms, generate confusion. 

Charrow and Charrow conclude: 

By eliminating the true subject of the sentence— 
the 'doer' of the action—the nominalized con
struction makes the sentence vague, impersonal, 
and hard to reconstruct. . . The meaning cf the 
sentence becomes less clear, and the mind has 
to work harder to decode it. (1979, p. 1321) 

2. "Whiz" and Complement Deletions. The second vari

able studied was the number of "whiz" and complement 

deletions. "Whiz" deletion occurs when a phrase is "missing 

relative pronouns (that, which, who, etc.) [and] 'copula' 

verbs ('Be' verbs such as 'was,' 'is,' 'am,' 'are,' etc.)" 

(Charrew & Charrow, 1979, p. 1323). Complement deletion 

occurs when "the complementizers 'that' or 'which' have 

been emmitted, such as 'If you are convinced * * it is 

erroneous'" (Charrew & Charrow, 1979, p. 1323). When 

deletions like these occur, comprehension is hampered. 

"Because seme of the grammatical information is missing, the 

mind has to work harder to reconstruct it" (Charrow & 

Charrow, 1979, p. 1323). 

3. Lexical Items. Technical legal language was the 

third variable considered. Research has shewn that charges 

include terms (legal jargon and uncommon words) which the 

average juror has difficulty comprehending (Forston, 197 2; 

Keenig, 1974; Forston, 1975; Strawn & Buchanan, 1976). Such 
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terms as "proximate cause," "preponderance cf evidence," 

and "contributory negligence" are hard for jury members to 

grasp (Forsten, 1975, p. 611). Although Charrow and Charrew 

found that lexical items are not the most significant factor 

contributing to confusion, they report "those items con

taining technical (legal) terms, or infrequently used words 

or phrases, were emmitted or incorrectly paraphrased a large 

percentage of the time" (1979, p. 1324). In this study, 

terms were marked as technical legalese if previous research 

identified them as difficult for jurors to understand (Strawn 

& Buchanan, 1976; Forsten, 1975; Woleslagel, 1975; Forsten, 

1972; Simon and Mahan, 1971; Committee en Pattern Jury 

Charges, 1969; "Standard Jury Instructions," 1967; Winslow, 

1962). 

4. Negatives. The fourth variable was the number of 

negatives. "Much psycholinguistic research regarding nega

tives of various kinds has shewn that negatives . . . appar

ently take longer to process and cause mere comprehension 

errors than similar ideas stated in positive form" (Charrow 

& Charrew, 1979, p. 1324). Single negatives do not cause 

significant comprehension problems (Charrow & Charrow, 1979). 

This investigation, therefore, performed analysis only on 

the number of double or triple negatives. 

5. Misplaced Phrases. The fifth variable studied was 

the number of misplaced phrases. In their research, Charrew 
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and Charrew found "The instructions include several 

instances of phrases (mostly prepositional) inserted into 

the midst of otherwise normal clauses, er otherwise mis

placed, so that they . . . break up continuity of the clause 

or create ambiguity" (1979, p. 1323). Federal civil 

instruction §80.14 exemplifies the problem: 

This presumption of negligence is not, however, 
conclusive, but may be overcome or outweighed by 
evidence in the case, which satisfies your minds 
that, notwithstanding any failure to comply with 
the provisions of law in question, the [plantiff] 
[defendant] acted as a reasonably prudent person 
would have acted under all the surrounding cir
cumstances shewn by the evidence in the case . 
(Devitt & Blackmar, 1977(b), p. 21) 

The italicized phrase precedes the noun (plantiff or defen

dant) it is to modify. The phrase could be comprehended to 

modify "minds" or "evidence in the case." Constructicns 

like this are difficult to decode properly. 

6. "As to" Prepositional Phrases. The sixth variable 

was the number of "as to" prepositional phrases. 

Unlike prepositional phrases beginning with 'in,' 
. . . etc., phrases beginning with 'as to' seem 
vague. The words 'as to' do not refer to [some
thing real, like] time, but [act] as a somewhat 
ambiguous link between parts of speech. (Charrow 
& Charrow, 1979, p. 1322) 

Federal civil instruction §85.02 contains this construction: 

"The allegations of the complaint as to the amount of damages 

plantiff claims to have suffered are net to be considered 

. . ." (Devitt & Blackmar, 1977(b), p. 111). 
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7. Embeddings. The number cf embeddings in the 

sentences was the final variable considered. An embedding 

occurs when there are "numerous subordinate clauses within 

one sentence" (Charrow & Charrow, 1979, p. 1327). Charrow 

and Charrow found that embeddings were negatively correlated 

with comprehension: "as the number of embeddings increased, 

comprehension decreased (r=-0.98)" (p. 1327). The lengthy 

federal civil instruction §80.27, dealing with sudden emer

gency, contains several examples of such embeddings: 

When a person finds himself confronted with a 
sudden emergency,/ which was not brought about 
by his own negligence er v/ant of care,/ such 
person has the legal right to do what appears 
to him/ at the time he should do,/ so long as 
he acts in a reasonably prudent manner/ as any 
ether person would have dene under like or 
similar circumstances, to avoid any injury,/ 
and if he does so act,/ he will net be deemed 
to have been negligent/ even though it might 
afterwards be apparent/ that seme other course 
of action would have been safer.(Devitt & 
Blackmar, 1977(b), p. 45) 

In this investigation, the total number of embeddings per 

message set (determined by the number of subordinate clauses) 

was compared. 

Messages 

Essentially six sets of messages were studied. Four 

came from the Texas Pattern Jury Charges, two from the 

Federal Jury Practice and Instructions. These message 

systems were broken down into two basic sets: 
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Texas Special Issues 

PJC 2.01-2.06 
(general definitions) 
PJC 3.01-3.13 
(negligence) 
PJC 11.01-11.13 
(personal injury damages) 
PJC 12.01-12.08 
(wrongful death damages) 

II 

Federal Instructions 

§80.01-80.29 
(negligence) 
§85.01-85.15 

(damages) 

Data Analysis 

The frequency of each of the seven variables was 

determined for sets I and II. To adjust for the influence 

of charge length, the value for the absolute occurrence of 

each variable per message was divided by the total number 

of words per message. Since the data are proportional, arc-

sine transformations were performed to stabilize variances 

(Winer, 1971, pp. 398-400), though the means of the raw 

scores are reported for inspection. Two coders were used to 

test the reliability of the frequency analysis on the seven 

predictor variables. The Pearson correlation indicated suf

ficient reliability (r=.99) between the two coders. A step

wise multiple regression analysis was conducted using the 

linguistic variables as predictors of the differences 

between the two sets of instructions (Nie, et al, 1975). 



CHAPTER FOUR 

RESULTS 

The purpose of this chapter is to report the results 

of the stepwise multiple regression analysis performed on 

the seven predictor variables. Means and standard devi

ations for the raw values gained in the frequency analysis 

are listed in Table 1. Inter-item correlation coefficients 

for the seven variables are reported in Table 2. The inde

pendence of the variables is suggested by the low cor

relation coefficients, which range from .0107 to .4240. 

The seven linguistic constructions, then, act independently 

as indicators of cemprehensibility. 

Table 3 reports the results of the stepwise multiple 

regression analysis. Entry of the first variable in the 

regression analysis was based on the greatest simple cor

relation of any predictor with the difference between the 

federal and Texas charges. Additional entries were made en 

the basis of the next highest semipartial coefficient for 

the remaining variables holding the first variable constant. 

The regression model yielded a seven variable solution with 

an R square of .4038, and adjusted R square of .344, and an 

F ratio of .677 (df=7/70, p<.01). Approximately 34 percent 

of the variance between the two message sets is accounted 

for by the seven variables. 
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The number of problematic legal terms was the first 

variable entered by the program, accounting for 25 percent 

of variance between the two message sets. The number of 

nominalizations was entered second, accounting for an 

additional 8.4 percent of the message variance. The number 

of embeddings was entered third, accounting for an additional 

4.1 percent of the variance. Negatives, "whiz" and comple

ment deltions, "as to" prepositional phrases, and misplaced 

phrases together accounted for only 2.5 percent of the vari

ance. Lexical items, nominalizations, and embeddings, 

which have F ratios of 12.818, 5.205, and 4.258 respectively, 

contribute greatest to the variance between the two message 

sets. With 1/70 degrees of freedom, the difference for each 

is significant beyond the .01 level. 

Table 4 reports the results of the stepwise multiple 

regression analysis using the three predictor variables that 

contributed significantly to the variance between the two 

message sets (lexical items, nominalizations, and embed

dings) . The three variable solution reported an R square 

of .37786, and an adjusted R square of .35624. Lexical 

items, nominalizations, and embeddings, then, account for 

35 percent of the variance between the messages. With an 

F ratio of 14.98 (df=3/74), the variance between the two 

sets of charges is significant beyond the .01 level. These 

results provide partial support for the hypothesis: The 



CLI 
Xi 
ffl 
< 
EH 

en 
cq 
1-3 
CQ 
< 
M 

< 
> 

ro 

45 

CM 

^ 00 o^ 
. . . 

ro r^ ^ 

03 
-P 
CU 
ffl 

m 

« 

CU 
r-i 
P, 
B 

• H 
cn 

CU 
cn 

a G 
en 03 
oi x : 

u 

CU 
^ 
03 
3 
cr en 

0:J 

o; 
CU 

r-i 
CU 

•H 
-p 
rH 
p 

s 

in 
ro 
rH 
r-
ro 

• 

1 

as 
as 
as 
CO 
CO 

• 
1 

CO 
<r> 
r-i 
O 
in 

• 
1 

as 
as 
r-i 
in 
CN 

• 

as 
as 
r-i 
in 
CM 

• 

00 
as 
rH 
o 
in 

• 

X 
CLI 
h3 

o 
^ 
r-i 
VO 
CN 

• 
1 

r^ 
r-« 
CM 
vo 
as 

• 
1 

as 
r-i 
cn 
in 
ro 

• 
1 

r^ 
CN 
'=3' 
00 
o 

• 

vo 
CN 
VO 
ro 
ro 

• 

CO 
00 
a\ 
r* 
in 

t 

2 
O 
2 

r-i 
CO 
r-
CN 
CN 

• 
1 

vo 
CO 
in 
• ^ 

r-
• 

1 

rH 
r-i 
in 
ro 
'S' 

• 
1 

c 
vo 
rH 
' ^ 
o 

• 

vo 
CO 
r^ 
r-
ro 

• 

o 
r^ 
'̂ r 
r-i 
vo 

• 

Q 
CLI 
ffj 

s 

CO 
as 
CN 
00 
r-i 

• 
CN 

T
A
N
T
 

en 
2 
O 
U 

d
d
i
n
g
s
 

CU 
Xi 
B 
CLI 

B
E
D
 
=
 

2 

CO 
G 
0 

l
i
z
a
t
i
 

03 
G 

•ri 
B 
O 
2 

II 

o 
2 

CO 

B 
CU 
-p 

H 

r-i 03 
O 

• H 
X 
CU 
h3 

II 

L
E
X
 

t • 

>^ 
CLI 
i< 



46 

federal standard instructions on negligence and damages 

will have a significantly greater number of seven predictor 

variables that inhibit cemprehensibility than will the 

Texas pattern special issues. 



CHAPTER FIVE 

DISCUSSION AND CONCLUSIONS 

Discussion 

The purpose of this research was to investigate the 

difference between the linguistic complexity of the federal 

standard instructions and the Texas special issues. Negli

gence and damages charges were analyzed. The frequency of 

occurrence of seven variables was determined. These vari

ables, which previous research has shown to inhibit com

prehension (Charrow & Charrow, 1979), were: 

1. nominalizations 
2. "whiz" and complement deletions 
3. lexical items 
4. negatives 
5. misplaced phrases 
6. "as to" prepositional phrases 

7. embeddings 

The frequency data were subjected to a stepwise multiple 

regression analysis, the result of which partially sup

ported the hypothesis: The federal standard instructions 

on negligence and damages will have a significantly greater 

number of seven predictor variables that inhibit cempre

hensibility than will the Texas pattern special issues. 

The results confirm a significant variance betv̂ een 

the two sets of charges, with 35 percent of the variance 

stemming from three variables (lexical items, embeddings, 

47 
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and nominalizations. Lexical items and embeddings had the 

highest raw mean values (.018 Texas and .050 federal, and 

.025 Texas and .050 federal respectively). The means for 

nominalizations were, however, rather low (.001 for the 

Texas special issues and .005 for the federal general 

instructions). "Whiz" and complement deletions occurred 

more often than nominalizations, with means of .009 for the 

Texas special issues and .006 for the federal standard 

instructions. Although nominalizations were present less 

frequently, they accounted for mere variance between the two 

message systems. "Whiz" and complement deletions accounted 

for only one percent of the variance and were, therefore, 

dropped in the second regression analysis. 

The three remaining variables (negatives, misplaced 

phrases, and "as to" prepositional phrases) occurred infre

quently and accounted for little variance between the two 

sets of charges. They were, therefore, also dropped in the 

second analysis. Very few double or triple negatives were 

found in either message set, and the means for Texas issues 

and federal instructions were identical (.001). Negatives 

accounted for just less than one percent of the variance. 

Misplaced phrases were infrequent, too, with the special 

issues having a mean of .001 and the general instructions 

having a mean of .002. Misplaced phrases accounted for 
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.01 percent of the variance. "As to" prepositional phrases 

did not occur often (a mean of .001 for each set), and 

accounted for .03 percent of the variance. 

In sum, negatives, misplaced phrases, and "as to" 

prepositional phrases occurred infrequently and accounted 

for little variance between the two sets of charges. "Whiz" 

and complement deletions, while more frequent than nominali

zations, accounted for less variance. The three variable 

analysis included, therefore, the first, second, and fourth 

most frequent variables. Data from this study suggest that 

scholars interested in improving cemprehensibility of either 

the Texas pattern special issues or the federal standard 

instructions should focus research cn the most frequently 

occurring problematic constructicns: lexical items, "whiz" 

and complement deletions, nominalizations, and embeddings. 

Charrow and Charrow conclude their 1979 report with 

the following statement: 

The results of this study, and particularly 
the linguistic findings, can be used by appellate 
courts as criteria for judging the cemprehensi
bility of jury instructions, and drafters of jury 
instructions can use the linguistic findings as 
guidelines for drafting mere comprehensible 
instructions, (p. 1360) 

The task presented to researchers, then, was two fold: 

1) to identify the presence of the variables which nega

tively influence comprehension in PJI's; and 2) to discover 

pattern forms which minimize the presence of these 
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variables. After Charrow and Charrow's work, however, two 

things were uncertain. First, no one had determined whether 

or not the seven variables were independent. Second, no 

one knew whether charge format influenced the presence cf 

the variables. 

This investigation demonstrates that the seven pre

dictor variables (nominalizations, "whiz" and complement 

deletions, lexical items, negatives, misplaced phrases, 

"as to" prepositional phrases, and embeddings) are inde

pendent. Each of the variables should, therefore, be ana

lyzed separately as they relate to comprehension. 

This investigation also demonstrates that charge for

mat can influence the presence of the seven variables that 

inhibit comprehension. The study discovered that the 

federal civil instructions contained significantly more 

problematic linguistic constructions than did the Texas 

pattern special issues. Further, the study discovered that 

much of the variance (35 percent) between the two sets of 

charges was accounted for by three variables: lexical 

items, nominalizations, and embeddings. These findings are 

important for two reasons. First, the findings support the 

contention that the special issue method of charging the 

jury may be easier to comprehend than the general instruc

tions method. The federal courts, if they are concerned 

with jury comprehension, should, then, consider greater use 
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of the special verdict (issues). Second, the findings of 

this study may be used by those interested in improving the 

cemprehensibility of the federal standard instructions 

(as offered by Devitt and Blackmar, 1977). Becuase 35 per

cent of the variance between the federal civil instructions 

and the Texas special issues was accounted for by lexical 

items, nominalizations, and embeddings, researchers may 

wish to rewrite the federal civil instructions to minimize 

these constructions. 

Members of the legal community who are interested in 

improving cemprehensibility of the federal standard instruc

tions (er other general instructions) should examine the 

Texas pattern special issues. As noted, the federal 

standard instructions contained significantly mere of three 

problematic linguistic constructions. Examples from the 

two message systems demonstrate some of the differences 

between the Texas pattern special issues and the federal 

standard instructions. 

As noted, use of nominalizations varied significantly 

between the Texas special issues and the federal standard 

instructions. The federal charges frequently contained 

such nominalizations as the following: "In addition to 

denying that any negligence of the defendant proximately 

caused any injury or damage to the plantiff . . . " (Devitt 

& Blackmar, 1977(b), p. 32). Comprehension problems in 
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in this clause appear to be exacerbated by the use of 

several technical legal terms (negligence, defendant, proxi

mately caused, and plantiff). Because the special issues 

are presented in question form, fewer nominalizations are 

present. In the federal charge just cited, the ncminali

zatien denying could be replaced so that the clause reads 

as follows: "In addition to his denial that. . . . " 

Use of embeddings and lexical terms also differed sig

nificantly between the federal standard instructions and the 

Texas special issues. A comparison of Texas PJC 3.01 

(General Form-Affirmative Act) and federal standard instruc

tion §80.23 (Issues to be Determined) shows how the use of 

these two linguistic constructions varies with charge form. 

PJC 3.01 General Form-Affirmative Act 

ISSUE NO. 1 

On the occasion in question, was Don Davis driving 
with the windshield of his vehicle obscured^ 

hiiS\jQT "Yes" or "No" 

Answer: 

If you have answered Issue No. 1 "Yes," then answer 
Issue No. 2; otherwise, do net answer Issue No. 2. 

ISSUE NO. 2 

Was such action negligence? 

Answer "Yes" or "No" 

Answer: 
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T ^^ ^^^ ^^^^ answered Issue No. 2 "Yes," then answer 
Issue No. 3; otherwise do not answer Issue No. 3. 

ISSUE NO. 3 

Was such action a proximate cause of the occurrence 
m question? 

Answer "Yes" or "No" 

Answer: 

§ 80.23 Issues to be Determined 

If your unanimous answer to that question is 
"No," you will return a verdict for the defendant; 
but if you unanimously find by preponderance cf 
evidence that the answer should be "Yes," you 
then have a second issue to determine, namely: 

Second: Was the negligence of the 
defendant a proximate cause of any injury 
or damage to the plantiff? 

If your unanimous answer to that question is 
"No," you will return a verdict for the defendant; 
but if your unanimous answer is "Yes," then you must 
find the answer to a third question, namely: 

Third: Was the plantiff guilty of any 
contributory negligence? 

If you seuld unanimously find that he was not, 
then having found in plantiff's favor in answer to 
the first two questions, you will determine the amount 
of plantiff's damages, and return a verdict in the 
plantiff's favor for that amount. On the ether hand, 
if you should unanimously find, from a preponderance 
of the evidence in the case, that the plantiff was 
guilty of some contributory negligence, and that 
plantiff's fault contributed as a proximate cause cf 
any injuries which plantiff may have sustained, you 
will net be concerned with the issue as to damages, 
but will return a verdict for the defendant. (Devitt 
& Blackmar, 1977(b), p. 40) 
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Legalese items occur only twice in the Texas charge. 

In contrast, there are nineteen instances where technical 

legal terms are used in the federal instruction. Further, 

the pattern special issue form contains nine embeddings, 

while the instruction contains seventeen. The significance 

of the presence of legal terms and embeddings in both 

charges may be a symptom of length. Length, however, is 

probably a symptom of the charge purpose (i.e. to explain 

the law in detail) . This investigation, though, did attempt 

to control for the influence cf length. 

Conclusions 

1. Nominalizations, "whiz" and complement deletions, 

lexical items, negatives, misplaced phrases, "as 

tc" prepositional phrases, and embeddings function 

independently as predictors of cemprehensibility. 

2. Technical legal terms, nominalizations, "whiz" 

and complement deletions, and embeddings are the 

most frequently occurring problematic linguistic 

constructions in the charges on negligence and 

damages in the Texas pattern special issues (Com

mittee on Pattern Jury Charges, 1969) and the 

federal standard instructions (Devitt & Blackmar, 

1977) . 

3. The federal standard instructions cn negligence 
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and damages contain a significantly greater number 

of three variables (lexical items, nominalizations, 

and embeddings) that inhibit cemprehensibility. 

These variables account for 35 percent of the 

variance between the two sets cf charges. 

4. The special issue method of charging the jury is 

porbably a more comprehensibile one than the 

federal general instructions method. 

Suggestions for Future Research 

Saha (1972) concludes: "A significant generalization 

about language is that all living languages change con

stantly" (p. 344) . Because language, a primary tool cf com

munication is dynamic, there is a need for continuing 

research en communication in the courtroom. As the language 

of law changes, so should jury charges. Several specific 

suggestions for future research cn jury instructions may be 

made. 

Scholars may find juror comprehension tests cf value in 

determining the degree to which the seven variables inhibit 

comprehension of both sets of charges. O'Mara (1972) states 

"research utilizing a large sample of discharged jurors will 

be necessary in order to adequately document and describe 

the nature of the phenomenon" (p. 175). Although research 

using discharged jury members may be difficult to perform. 
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the results could add much to the understanding of the 

comprehension of jury charges. 

A study testing the cemprehensibility cf revised 

federal standard civil instructions may also prove meaning

ful. The federal instructions might be rewritten to mini

mize the presence of problematic linguistic constructicns. 

The new instructions could then be compared to the current 

Texas pattern special issues. The analysis would determine 

with greater accuracy the variance between the two modes of 

charging the jury. 

Other states may find it beneficial to compare some of 

their civil charges with the federal standard instructions. 

Although federal rules governing the presentation of charges 

must be followed, state charges may be used in federal court 

(Devitt & Blackmar, 1977(a)). Legal experts should assess 

the variance between their state pattern jury charges and 

the federal standard instructions. Because there are dif

ferences among states' instructions and laws (McKenzie, 

1957) , the results of this study probably are not generaliz-

able across jurisdictions. 

A study of the variance between the federal standard 

instructions and the Texas pattern jury charges for criminal 

cases could prove important. If there is little variance 

between these two message sets, then scholars will be able 

to say with greater certainty that the variance between the 
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federal civil standard instructions and the Texas pattern 

special issues is attributable to charge form. 

The feasibility and desirability of composing pattern 

special verdicts (issues) for use in federal courts also 

warrants investigation. Only a few states presently use 

derivations of the special verdict (The Committee cn Pattern 

Jury Charges, 1969). Many lawyers may, therefore, need 

greater guidance in composing special verdict forms for use 

in federal courts. Because this research suggests that the 

Texas pattern special issues are more comprehensible than 

the federal standard civil instructions cn negligence and 

damages, a book of pattern special verdicts (issues) for the 

federal courts could prove worthwhile. 

Future research on special issues and jury instructions 

may, finally, consider the feasibility and desirability of 

composing pattern special verdicts (issues) for federal 

criminal trials. Although Devitt and Blackmar (1977) indict 

the use of special verdicts for criminal cases, little 

quantitative research has been done on the subject. If the 

special verdict forms for criminal cases prove less 

linguistically complex and, hence, more comprehensible, their 

use may be justified. 

Summary 

The purpose of this paper was to explore communication 
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problems in pattern jury instructions, and tc report the 

results of an investigation of the linguistic complexity cf 

two modes of charging the jury. Previous quantitative 

research demonstrated that pattern general instructions do 

little to promote juror understanding of legal concepts. 

Scholars have postulated several means for improving the 

communicativenss of instructions, but there is little proof 

of the degree to which most of these means will improve 

cemprehensibility. The underlying presumption cf the cur

rent investigation was that, because jury charges are 

designed to aid in the decision making process, they should 

be as simple and comprehensible as possible. 

The cemprehensibility of the special issues (or special 

verdict) methed of charging the jury had not been considered 

by previous quantitative research. The results of this 

study suggest that the Texas special issues on negligence 

and damages contain significantly fewer linguistic con

structions that inhibit cemprehensibility than do the 

federal standard instructions. Because juror comprehension 

influences verdict quality, use of special issues (special 

verdicts) may promote justice. 

Taylor, Buchanan, Pryor, and Strawn (1980) state: 

"Our judicial system operates within a strict cede of formal 

laws and tradition. The slightest suggestion of change 

raises the fear of upsetting precedent" (p. 10). At the 
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same time, however, there is a need to refine cur system of 

justice. "The jury is the cornerstone of our judicial 

process and trial by jury is not likely to be abolished. 

Thus, the approach for improving the trial process should 

be focused on identifying and eliminating the problems with 

jury comprehension" (Jones, 1980, p. 557). Communication 

scholars, no doubt, will confront this issue in the years 

ahead. Hopefully, this research has contributed to the 

study of juror comprehension, and demonstrated the viability 

of a mere simple way of charging the jury. 
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