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PREFACE 

The Philadelphia Daily News on Wednesday, October 

19, 1955, carried the following short, unexciting 

announcement: 

RARE TEXAS DOCUMENT 

Berkeley, Calif. (UP).— One of the six 
known copies of the Constitution for the abortive 
state of West Texas has been obtained by the 
University of California. It will be preserved 
in the Bancroft Library on the campus. 

Identical copies of this thirty-five page printed document, 

bound in a yellow paper cover, are located in the Southwest 

Collection at Texas Technological College, the Texas State 

Library, the Texas Collection at the University of Texas, 

the Library of Congress, and the New York City Public 

Library. The original manuscript cannot be located; more

over, history books contain no account of this significant 

document. 

The abortive attempt to erect the "State of West 

Texas" during the Reconstruction Convention of 1868-1869 

is important because it was the most serious effort that 

has ever been made to divide the State of Texas. Conse

quently, a scholarly examination of this subject should be 

a significant contribution to the field of American 

history, national as well as state. It is the purpose of 

this thesis to write the history of this interesting 

constitution and abortive state. 

• • • 
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CHAPTER I 

BACKGROUND OF DIVISION 

During the Reconstruction Convention of 1868-1869, 

which had convened solely for the purpose of framing a 

constitution for Texas, seven delegates led by E. J. 

Davis, the convention president, prepared a "Constitution 

of the State of West Texas" and attempted to get it 

accepted in lieu of a constitution for the whole state. 

The thirty-five page document bore no signature, date, 

publication data, or explanation. It represented the 

efforts of a group of politically ambitious divisionists 

to erect a Republican state out of the western portion of 

Texas. 

This attempt to create a new state out of the huge 

State of Texas was nothing new. The provision in the res

olution of annexation which permitted Texas to erect as 

many as four new states within her borders, obviously 

inspired a number of attempts to divide the state. The 

first attempt occurred in the United States Congress 

during the consideration of annexation. At that time an 

effort was made to divide Texas into two states, one free 

and one slave. Three proposals were made during the 

boundary crisis in 1850, but none of them received very 

serious consideration. On the state level, unsuccessful 

attempts were made by James W. Flanagan of Rusk County in 

1 



1852 and again prior to the Convention of 1866. The 

most serious attempt occurred, however, in the 1868 

Convention when the radicals learned that Congressman 

Thaddeus Stevens, Chairman of the Committee on Recon

struction, advocated partition. 

Division into two or more states would have been 

natural. Within the vast area there existed a variety of 

climates, topography, and natural resources. Thirty-two 

states the size of Massachusetts could have been formed 

within the bounds of the state which extended from a 

tropical gulf climate nearly eight-hundred miles into the 

wheat belt and almost as far from the timber belt westward 

into mountainous terrain. It could have been divided 

easily into eight states each having distinguishing geo

graphic characteristics: the East Texas timberlands; the 

Gulf coastal plain; the Rio Grande plain; the Blackland 

and Grand Prairies; the Edwards Plateau; the Rolling 

Plains; the High Plains; and the trans-Pecos country. The 

immense area, the diversity of climate and soil, and the 

wide variety of occupations made division logical. The 

people of East Texas had more in common with those of 

Arkansas and Louisiana than with the inhabitants of West 

Texas. Thus, it was natural that the tv/o sections would 

prefer division. The major barrier between 1845 and 1868 

was the inability of the divisionists to reach an agree

ment on the boundaries of the proposed states, 
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Even before annexation the question of reducing 

Texas had become a major issue in Congress. Senator Thomas 

H. Benton of Missouri charged that the Treaty of April 12, 

1844, between Texas and the United States had been made 

with the intent to bring Texas eventually into the Union 

as a slave state. To block this possibility, Benton on 

December 11, 1844, introduced a bill to reduce the size of 

Texas before it could be admitted to the Union. The 

remainder of the territory would become the "Southv/est 

Territory." In the treaty, which was rejected by the 

Senate, there was no mention of division. 

As a result of the election of 1844, President John 

Tyler asked Congress to annex Texas by a joint resolution. 

During the ensuing debate on the subject Democratic Con

gressman John P. Hale of New Hampshire on January 10, 1845, 

asked permission to introduce a resolution. The South, 

unwilling to accept his proposition, blocked his request. 

Hale's proposal would have divided Texas into nearly two 

equal parts by a line beginning at a point on the Gulf of 

Mexico midway between the eastern and southern boundaries 

and drawn in a northwesterly direction to the northwest 

boundary of the territory. In the western portion slavery 

Congressional Globe, 28 Cong., 1 sess., Vol. 13, 
p. 607; 31 Cong., 1 sess., Vol. 19, p. 165. 
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would have been prohibited. Eventually, on January 25 

the House by a vote of 120 to 98 passed a resolution 

admitting Texas. Most northerners who opposed the reso

lution wanted to divide the state into an equal number of 
3 

free and slave states. 

The joint resolution by which Texas became a state 

in the American Union passed the Senate on February 28, 

The resolution provided that "New States, of convenient 

size, not exceeding four in number, in addition to said 

state of Texas, and having sufficient population, may here

after, by the consent of said State, be formed out of the 

territory thereof, which shall be entitled to admission 

under the provisions of the federal constitution," The 

terms of admission further provided that slavery would be 

prohibited in all new states formed out of the territory 

north of parallel 36*» 30'.^ 

Thus, it was logical that the Texas Annexation 

Convention which met on July 4, 1845, for the purpose of 

acting on the annexation proposal should consider the 

possibility of division. After an ambiguous proposal to 

2 
U, S. 28 Cong,, 2 sess,, House Journal (Washington 

Printed by Blair and Rives, 1844-rST5T, p. 15"!. 
3 
Congressional Globe, 28 Cong., 2 sess,. Vol. 14, 

p. 171. 
^Ibid., pp, 358-362. 

U. S. Statutes at Large (Boston: Little, Brown, 
and Company, 1856), v7 797-798. 



erect several states to gain increased political power in 

the Union failed to pass, the convention overwhelmingly 

accepted the United States proposal. 

The question of division did not come up again until 

various attempts were made to devise a compromise for the 

Texas - New Mexico boundary crisis in 1850. During the 

debate on the subject in Congress Senator Benton, who had 

opposed annexation, submitted a bill on January 16, 

designed to solve the dispute. He proposed that Texas 

sell the territory west of 102° and north of the Red River 

to the United States for $15,000,000 and divide the remain

der of the state into two parts with a common boundary at 

the Colorado River and the ninety-eighth meridian. Then, 

on January 30 the Committee on the Judiciary, to whom tlie 

bill had been referred, was discharged upon its request 
g 

from any further consideration of the bill. 

On the same day that Benton submitted his bill 

Senator Henry S. Foote of Mississippi introduced a counter

proposal. If Foote's proposal had been accepted a new 

"State of San Jacinto" would have been created out of the 

territory east of the Brazos River and the one-hundredth 

William F. Weeks (Reporter), Debates of the Texas 
Convention (Houston: J. W. Cruger, 1846), pp. 3-4. 

7 
Congressional Globe, 31 Cong., 1 sess.. Vol. 19, 

p. 166. 
D 

U, S, 31 Cong., 1 sess.. Senate Journal 
(Washington, 1849-1850), p. 122. 



Figure 2. Benton Division Proposal 1850 
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Figure 3. Foote Division Proposal 1850 
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meridian. However, on January 23 the proposal was 

referred to the Committee on Territories v;here it died. 

A third proposal, made on February 28 by Senator 

John Bell of Tennessee, provided for the creation of two 

states out of Texas and the cession of all territory west 

of the Colorado River and north of the thirty-fourth 

parallel. Bell's plan would have provided for two new 

states: one south of the Red River and east of the 

Trinity River and another south of the thirty-fourth 

parallel and east of the Colorado River. The Bell bill, 

like the Foote proposal, also died in the Committee on 

Territories. Not one of the three proposals was seri

ously considered in the Senate nor aroused popular 

interest in Texas, 

Finally, the boundary crisis was brought to an 

end by the action of Congress. Senator James A. Pearce 

of Maryland in September proposed a settlement that was 

accepted by both houses. The Pearce bill provided for the 

establishment of the northern and western boundary of Texas 

as it is today, beginning at the intersection of the 100th 

meridian and the parallel of 36*30', running west along 

9 
Congressional Globe, 31 Cong., 1 sess.. Vol. 19, 

pp. 170-171. 

U. S. 31 Cong., 1 sess., Senate Journal, p. 100. 

•'••'•Ibid., pp. 184-185. 
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Figure 4. Bell Division Proposal 1850 
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that parallel to 103°, following that to the 32nd paral

lel, extending along that parallel to the Rio Grande, and 

following the center of that stream to its mouth. Texas 

renounced all claims to territory beyond the boundaries 

described, for which the United States agreed to pay the 

state $10,000,000.^^ When Texas accepted the offer in 

November, her size was reduced by approximately one-third, 

but she was still large and undivided. 

The most notable movement for division within the 

state prior to the reconstruction era occurred in 1852. 

The east-west sectional conflicts had been heated since 

the days of the Republic. In an effort to end this antag

onism, James W. Flanagan of Rusk County introduced a joint 

resolution on February 16 in the state legislature provid

ing for a two-part division. Flanagan proposed as the line 

of division the Brazos River and 101 1/2**. However, on a 

motion by J. W. McDade of Washington County, the Flanagan 

13 resolution was overwhelmingly rejected. Nevertheless, 

the vote against the proposal was more a disapproval of 

division along the plan suggested by Flanagan than oppo

sition to division in general. There was no indication 

that the vote was sectional; some who opposed favored 

868. 

^^U. S. Statutes at Large, IX, 446-447. 

13 
Texas House Journal, 4 Leg., Reg. Sess., pp. 867-
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Figure 5. Flanagan Division Proposal 1852 
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division along other lines. Although most Texans favored 

division, it was apparent throughout this debate that a 

two-part division would meet with disfavor. Furthermore, 

the press of the state offered little encouragement to the 

movement. 

No further attempt to divide the state occurred 

until the Convention of 1866. In keeping with President 

Andrew Johnson's reconstruction program, Provisional Gov

ernor A. J. Hamilton on November 15, 1865, issued a 

proclamation calling for an election on January 8, 1866, 

of delegates to a constitutional convention. The voters 

were to elect delegates from each of the senatorial dis

tricts who were to convene in Austin on February 7 for the 

purpose of amending the state constitution. 

Prior to the convening of the assembly some newspa

pers of the state commented favorably on a plan to dismem

ber the state as a means of dealing with the freed Negroes. 

The Houston Telegraph reported that there was a bill before 

Congress which advocated setting up a "territory of Texas 

in which to colonize ALL the Negroes." The Telegraph esti

mated that the program would result in $100,000,000 being 

spent in the state and would eliminate the Negroes because 

the proposed reserve was inhabited by fierce Apaches and 

Comanches. For these reasons, the editor urged the 

14 
Executive Records, Register Book 281 (MS; Austin: 

Texas State Library, 1866), pp. 124-128. 
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15 Congress to enact the proposal into law. 

While the convention engaged in the work for which 

it had assembled, some delegates from the western and east

ern parts of the state were working on a plan for division. 

The southwestern part of the state had been settled mainly 

by Germans who from the days of annexation had hoped to 

obtain separate statehood. Being opposed to slavery, these 

people had supported the resolution which would have 

divided the state into one free and one slave state. Dur

ing the debate on suffrage, Edward Degener, a San Antonio 

German, offered a minority report from the Committee on the 

Legislative Department proposing Negro suffrage. Since it 

found little support, the report was not accepted. How

ever, it provoked a counterproposal from O. M. Roberts, 

who had been chairman of the Secessionist Convention in 

1861. Roberts' resolution proposed a segregated geographi

cal area for Negroes. Since the "permanent preservation of 

the white race" was the highest objective of all Texans, 

Roberts argued, the legislature should have the power to 

secure the "ultimate removal or colonization" of all 

Negroes in the state in order to allow the flowering of an 

15 
Dallas Herald, February 3, 1866, quoting the 

Houston Telegraph (n. d,). The only pro-divisionist 
sources available were the Newcomb Collection and the 
San Antonio Express. 

Journal of the Texas State Convention, 1866 
(Austin, 1866), p. 81 (hereafter cited as Convention 
Journal, 1866). 
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Figure 6. Flanagan Division Proposal 1866 
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17 "unmixed white race," Although this seemingly was the 

prevailing view throughout East Texas, the Roberts reso

lution also failed due to the solid opposition from the 

German element. 

The divisionists, meanwhile, had worked out a 

plan that was introduced on March 6 by J. W. Flanagan. 

Flanagan's resolution directed the Committee on Conditions 

of the State to investigate the possibility of dividing the 

state at the Trinity River. The resolution further pro

vided that if it found the measure to be expedient, the 

committee should prepare an amendment to the constitution 

that would confer upon the legislature the power to take 

the necessary steps to achieve division. The legislature 

should then apportion to the two states their pro rata 

share of the public domain, school fund, and public debt 

18 existing at the time of the division. The resolution, 

adopted without opposition, was referred to the Committee 

on Conditions of the State which ten days later offered an 

19 ordinance authorizing such a division. This ordinance 

17 
Convention Journal, 1866, p. 119. 
Ibid., p. 135. 

19 
The proposed eastern state included the following 

counties: Jefferson, Orange, Chambers, Liberty, Hardin, 
Jasper, Newton, Tyler, Polk, Trinity, Angelina, Sabine, 
Nacogdoches, San Augustine, Shelby, Panola, Rusk, Cherokee, 
Houston, Anderson, Henderson, Smith, Van Zandt, Kaufman, 
Wood, Upshur, Harrison, Marion, Davis, Bowie, Titus, Hunt, 
Hopkins, Red River, Lamar, Fannin, Collin, and Grayson. 



17 

20 was read a first time and passed to the order of the day. 

Later the Committee on Conditions of the State made 

a special report on the Flanagan resolution. The commit

tee, the report stated, had instructed Chairman A. B. 

Norton to introduce an ordinance which conferred upon the 

legislature the power to approve the erection of new states 

within the large state's boundaries. The legislature could 

designate the boundaries of the new states and authorize 

the inhabitants to organize state governments. Finally, 

the legislature was given the power to determine the proper 

share of the school fund and public domain to which each 

21 state was entitled. 

On April 1 the issue of division was again brought 

up. James M. Norris of Burleson County in western Texas 

offered an ambiguous substitute for Flanagan's proposal; 

the convention, however, adjourned for the day before tak

ing a vote on his substitute. On the last day of the con

vention, April 2, Norris' substitute proposal was voted 

down. The last scenes of the convention were marked by 

tension and chicanery. W. M. Taylor, who was presiding 

and who favored Flanagan's proposal, desired to obtain an 

affirmative vote for division before adjournment. Despite 

the efforts of several members to gain recognition to 

20 
Convention Journal, 1866, p. 188. 

^^Ibid., p. 202. 
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protest his unparliamentary tactics, Taylor suspended 

the rules viva voce and called for a vote on the measure. 

Flanagan's original motion, providing for division at the 

Trinity, carried by a vote of 31 to 17, but a quorum was 

22 

lacking. A majority of those voting for the motion were 

from the proposed western state. Although it is not shown 

in the Convention Journal, Professor W. C. Holden stated 

that a "third ordinance" advocating division was introduced 

before the convention adjourned. 

Resentment against Taylor was very bitter. John K. 

Bumpass of Collin County condemned Taylor for resorting to 

unparliamentary procedures to secure a vote on the measure. 

"I stand here to protest . . . against any and all measures 

looking to a division, either now or hereafter . . . " 

Division, he believed, was "suicidal" and "unholy." It 

would weaken the influence of the southwest in the Con

gress, create small antagonistic states, and estrange 

friends. The rules had been suspended by a voice vote 

instead of by a four-fifths majority as required by parlia

mentary procedure, and a quorum was lacking when the final 
24 vote was taken. Nevertheless, the protest failed to 

22 
Convention Journal, 1866, p. 202. 

23 
William C. Holden, Alkali Trails: Social and 

Economic Movements of the Texas Frontier, 1846-1900 
(Dallas: The Southwest Press, 1930) , p. 105. 

24 
Convention Journal, 1866, pp. 357-358. 
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obtain any results as the measure was adopted. It was 

significant that all ten of the delegates who signed the 

protest were residents of the proposed State of East Texas 

or of its border counties. 

Division did not die with the adjournment of the 

convention. During the interval between then and the 

convening of the Eleventh Legislature on August 6, the 

proponents of division were energetically working in 

behalf of their cause. During the session of the legis

lature, the subject was raised several times, but no 

formal action was taken. On October 20 Representative 

D. C. Barmore of Burnett County introduced a resolution to 

bar further consideration of the question, but his motion 

was rejected by a vote of 44 to 29. Then, four days 

later Representative Nat M. Burford of Dallas offered a 

resolution declaring it to be the sense of the House that 

division was inexpedient. Burford's motion was postponed 

26 by a vote of 42 to 28 until the last day of the session. 

Meanwhile, the Senate on August 24 adopted a reso

lution instructing the Committee on State Affairs "to 

inquire into the propriety of dividing the State, as 

27 
seemed to be contemplated by the late Convention." 

25 
Texas House Journal, 11 Leg., p. 652. 

^^Ibid., p. 687. 

27 
Texas Senate Journal, 11 Leg., p. 59. 
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This resolution was followed on October 22 by a minority 

report from the Committee on State Affairs which called for 

the submission of the question to a popular vote. However, 

the minority report by a vote of 16 to 10 v;as rejected.^^ 

Although divisionists in Texas had been thwarted. 

Congressman Thaddeus Stevens of Pennsylvania, leader of 

the radical Republicans, saw in division an opportunity to 

advance his reconstruction plans. On December 3, 1867, he 

asked permission to introduce a resolution that would have 

directed the Committee on Reconstruction to inquire "into 

the expediency of dividing the territory" into "two or more 

States." Representative Charles A, Eldridge of Wisconsin, 

a "radical" but less so than Stevens, objected because one 

Texas was "enough to be held under despotic government." 

Although he was assured by the Speaker that Stevens' reso

lution would only result in reviving the Reconstruction 

Committee, Eldridge proceeded to prevent the introduction 

29 

of the resolution. Congress, preparing at the time for 

a showdown on reconstruction, apparently had no interest in 

Stevens' proposal as the subject of division was not 

brought up again during the Fortieth Congress. Thus, 

Stevens had to wait until Congress had set aside the 

2 8 
Texas Senate Journal, 11 Leg., pp. 425-426, 484. 

29 
Congressional Globe, 40 Cong., 2 sess., Vol. 39, 

p. 11. 
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presidential reconstruction program. Then, he would be in 

position to use the division of Texas as a precedent to 

ignore old state boundaries and to delay the restoration 

of its eastern portion; however, his death prevented any 

such action. 



CHAPTER II 

CONVENTION OF 186 8, FIRST SESSION 

The Reconstruction Convention, which Congress 

authorized with the responsibility of making a state con

stitution, assembled in Austin on June 1, 1868. Although 

it was known as a "reconstruction" convention, the conser

vative press of the state called it a "Black and Tan" or 

"mongrel" convention. The assembly consisted of ninety 

members, the same number as there had been in the Texas 

House of Representatives in 1860. Only six delegates had 

served in the Convention of 1866. In contrast to the situ

ation in the conventions of the other former Confederate 

states, most of the delegates were bona fide citizens of 

the state, only nine being carpetbaggers. At least six 

delegates had served in the Confederate army, while some 

fifteen to twenty had been in the Federal service. There 

were nine Negroes present, also proportionately less, only 

one of whom the whites, regardless of party affiliation, 

considered had the ability to participate in democratic 

processes. The Negro delegates, all save one, were from 

black districts bordering the Brazos and Trinity rivers. 

The exception was G. T. Ruby of Galveston, preponderantly 

a white county. The test oath, which prevented a fair 

^Dallas Herald, June 13, 1868. 

22 
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representation, was required of every voter and office 

holder. Most Democrats, particularly those Texans who 

had fought for the Confederacy, could not take "the 
2 

oath." Therefore, according to former Governor James W. 

Throckmorton, there were only eight Democrats in the con-
3 

vention. Since Throckmorton did not name those eight and 

some others were labeled as conservatives, it is impossible 

to list the names of the Democrats in the convention. 

The Republicans were split into two major factions, 

the moderates, who favored moderation, and the radicals, 

who were abolitionist reformers. A. J. Hamilton of Travis 

County, a unionist and former provisional governor who was 

called "Colossal Jack" by his friends and "Big Drunk" by 

his enemies, was the leader of the moderates. The Hamilton 

delegation included two members of the state supreme court, 

Colbert Caldwell and Livingston Lindsay; the former chief 

justice in Brazoria County, A. P. McCormick; Democratic 

Judge M. L. Armstrong; and F. W. Sumner of Grayson County. 

E. J. Davis of Nueces and Morgan Hamilton, a saddlebag 

The test oath or "iron-clad" oath was prescribed 
on July 2, 1862, by Congress for all United States offi
cials. Every registrant had to swear that he had "never 
voluntarily borne arms against the United States . . . nor 
yielded a voluntary support to any government . . . hos
tile or inimical thereto"; see U. S. Statutes at Large, 
XII, 502 (1863). Nevertheless, six ex-Confederates took 
the oath. 

^Dallas Herald, August 11, 1869. 
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delegate, led the radicals. The Davis delegation included 

such notables as Edward Degener of San Antonio, a German 

and one of the "best educated" delegates; James P. Newcomb, 

part owner of the San Antonio Express; the carpetbaggers, 

led by Robert K. Smith, a Pennsylvanian representing 

Galveston, who was referred to as one of the "worst" men 

5 in the state; and eight of the nine Negroes, headed by 

George T. Ruby, the educated head of the Loyal Union 

League in Texas who had arrived from New England since the 

war. Other than Ruby, none of the carpetbaggers or Negroes 

were influential, but their combined bloc vote enabled 

Davis to obtain a majority on several occasions, including 

the motion to divide the state. 

The conservatives, predominantly Democrats from 

eastern and southeastern counties, were led by Lemuel D. 

Evans, an exiled unionist during the war and saddlebagger 

from Titus County, and James Armstrong of Jasper County. 

An analysis of the voting records during the first session 

indicates that at the start seventeen members were conser

vative. However, of the seventeen, the two Flanagans from 

Rusk County, James W. and his son Webster, switched to the 

side of the Davis faction on the question of division; 

4 
Saddlebag was the designation of delegates chosen 

to represent some district other than that in which they 
resided. Hamilton lived in Austin, but represented 
Bastrop. 

Galveston News, January 30, 1869. 
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David Muckleroy, Sr., from Nacogdoches and J. B. Boyd from 

Robertson County resigned; and W. H. Mullins of Angelina 

died. Thus, there were only twelve remaining conserva

tives, probably the same as those counted by the late 

Professor Charles W. Ramsdell in his calculation.^ Fur

thermore, L. D. Evans, who favored division, could be 

subtracted from their number. 

The delegates had little interest in the task for 

which they had been chosen — the framing of a state con

stitution. They proceeded very slowly with this assign

ment because they became involved from the beginning in 

factional debates that lengthened the session and led to 

an unofficial adjournment. One of the chief subjects of 

controversy was the old question of the status of the 

secession ordinance. The Davis delegation favored an ab 

initio resolution, or a declaration that the ordinance was 

null and void from the date of its passage. The body 

spent much time chartering railroads, hearing complaints 

of lawlessness, granting divorces, committing people to 

institutions, denouncing the disloyal, and drinking a 
7 

"great deal of whiskey." The most significant and 

Charles W. Ramsdell, Reconstruction in Texas, Vol. 
XXXVI of Studies in History, Economics and "PuHlic Law (New 
York: Columbia University Press, 1910), p. 200, set the 
number at twelve. 

7 
Galveston News, January 30, 1869. They probably 

did not drink any more whiskey than the members of a 
normal legislature or convention. 
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time-consuming topic of debate, however, was that of 

division of the state. 

The proposition to divide the state brought about a 

violent fight which helped to widen the breach and inten

sify the bitterness between the advocates and opponents. 

The Davis faction favored division almost to a man, and a 

sufficient number of conservatives supported the issue to 

secure a slight majority. The question was, therefore, not 

strictly a factional issue as members of the two dominant 

parties were aligned on both sides. Division had been 

entertained from the time Texas had first become a member 

in the Union and problems brought on by the state's vast 

size had kept the question alive. Administration had been 

made difficult before the Civil War by a lack of railroads, 

a long and tormented frontier line, an unusual grouping of 

the population, and inadequate means of communication. 

Many of the divisionists claimed that the state government 

was too weak to preserve order in the far-flung districts, 

and that division into separate states could assure secu

rity and peace to the people. Some of the wealthy East 

Texans favored division because they felt that they had to 

pay more than their share of the public burdens of the 

state. Also many eastern conservatives backed division 

because they were doubtful of their ability to control the 

state against the combined foreign and black vote. Several 

counties in the south and southwest were inhabited 
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predominantly by "liberal" Germans who called for 

separation. The major incentive for division in the 

convention, however, was the ambition of some political 

leaders. 

Three states would offer more opportunities for 

political advancement; therefore, some of the strongest 

advocates of division were those who stood to become office 

holders in the new states. Moreover, Davis, the leader of 

the divisionists, was considered by a fellow Union officer 

as "inordinately ambitious." Professor Ramsdell was of 

the opinion that most of the would-be heads of the Repub

lican Party felt that A. J. Hamilton would hold the 

leadership in a united state which would mean their polit-

ical subordination. If Hamilton could not be deprived 

of the party leadership, perhaps his influence might be 

reduced by slicing up the state. For this reason it seems, 

Davis and L. D. Evans came to terms on division. Hamilton 

opposed dismeiT±>erment and, although his motives were not 

clear, a number of contemporary journalists claimed that 

his opposition was based on what he believed was for the 

good of the state rather than on personal gain. Never

theless, Hamilton was a politician, and it is possible 

Ernest Wallace, Texas in Turmoil, Vol. IV of The 
Saga of Texas Series, ed. by Seymour V. Connor (6 vols.; 
Austin: Steck-Vaughan Company, 1965), p. 172. 

9 
Ramsdell, Reconstruction in Texas, p. 213. 
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that his motives were as selfish as those of Davis and 

Evans. No matter what his motives were, he pitted his 

strength against division, and to him belongs the credit 

for preventing that proposal from becoming a reality. 

On the first day of the convention the split among 

the Republicans became evident. Morgan Hamilton nominated 

E. J. Davis and A. J. Hamilton nominated Judge Colbert 

Caldwell of Bowie County for president. Davis was elected 

by a vote of 4 3 to 33. Then, the Davis-led radicals pro

ceeded to elect every officer except the Negro assistant 

doorkeeper, Scipio McKee. 

The divisionists seemed to have control of the con

vention, but Provisional Governor Elisha M. Pease, in his 

message to the convention on June 3, anticipated and spoke 

against any movement for division. Pease held that the 

population of the state, only about 800,000, was insuf

ficient to bear the expense of two or three state 

governments. He proclaimed that division would retard 

re-admission into the Union because the reconstruction acts 

provided for only one state in the territory. He suggested 

that it would be better to authorize the state to sell to 

the United States the unoccupied "territory lying west of 

a line drawn from the mouth of the Pecos River to the 

Journal, Reconstruction Convention which met at 
Austin, Texas, June 1, A. D., 1868, 1 sessT (Austin: 
Tracy, Siemering and Company, 1870) , pp. 1, 9 (hereafter 
cited as Convention Journal, 186 8). 
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northwest corner of Hardeman County" rather than to create 

several small, under-populated states that would be over

burdened with the expenses of government. He thought that 

the region to the northwest of that line would never be of 

great value to the state and that the money derived from 

its sale could be used to replenish the empty treasury and 

to support public education and internal improvements. 

His proposal, however, was no more welcome than the 

division proposals in the Eleventh Legislature and the 

Convention of 1866. His assumption that the money would 

be wasted if the land was not disposed of immediately 

might have been valid, but there was no assurance that the 

money obtained by the sale of this land would not be wasted 

by the faction in control at the time. 

Five days later a move was made on the floor of the 

assembly to carry out Pease's proposal. A. T. Munroe of 

Houston County introduced a resolution providing for a 

Committee on Public Lands to review proposals to sell 

portions of the vacant and unappropriated public domain to 

the United States, but only "after reserving a sufficient 

portion for public schools." Recommendations from the 

committee would be considered by the convention at large. 

No further action was taken on the Pease proposal until 

Convention Journal, 1868, pp. 15-16. 

^^Ibid., p. 44. 
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Figure 7. Pease Reduction Proposal 1868 
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July 1 when A. J. Evans of McLennan County placed the rec

ommendation in the form of a resolution. Two weeks later 

Evans again introduced a resolution that would have autho

rized Pease to open negotiations with the United States."^^ 

That was the last action taken on the subject. Although 

the proposal had some support because the possibility of 

the state becoming solvent was enticing. Pease's influence 

was not strong enough to cause the divisionists to veer 

very far from their goal, and his proposal was quietly 

shelved. 

On June 8, at the same time that he introduced the 

resolution providing for a committee to review proposals to 

sell the public domain, Munroe also called for a special 

committee of ten members who would consider all questions 

pertaining to division. Edward Degener offered a substi

tute. He wanted a committee of fifteen appointed by Davis 

to "take into consideration the division of the State," 

and if in the committee's judgement division was expedient, 

to report to the convention a plan of division. On the 

following day Degener's substitute was accepted, and Davis 

appointed a "Special Committee on the division of the 

State" consisting of fifteen members with Munroe as 

13 
Convention Journal, 1868, 1 sess., pp. 183, 39 4-395. 

14 Ibid., p. 44. 



32 

chairman.15 

The appointment of such a committee signified a call 

to arms between the two factions. While both prepared for 

the contest in the convention, the United States Congress 

was likewise considering the issue. On June 9, eight days 

after the assembly had convened in Austin, Representative 

Fernando C. Beaman of Michigan, a member of the Committee 

on Reconstruction, reported a bill "to erect two additional 

1 6 
States out of the territory of the State of Texas." The 

Beaman bill was ordered to be printed and recommitted to 

the Reconstruction Committee. 

The Beaman plan proposed that the western boundary 

of the eastern state begin at a point in the Galveston 

Bay, follow the San Jacinto River to a point south of the 

boundaries of Liberty and Polk counties, run north until 

it touched the Trinity River, thence continue along the 

Trinity to its East Fork and up the East Fork to the west

ern edge of Fannin County, and thence run due north along 

the western boundary of Fannin County to the Red River. 

15Convention Journal, 1868, 1 sess., p. 51. The 
other members of the committee were: Degener, George H. 
Slaughter of Smith County, Erwin Wilson of Brazoria, S. M, 
Johnson of Calhoun County, J. W. Flanagan, Ruby, W. H. 
Fleming, M. L. Armstrong of Lamar County, F. A. Vaughan, 
Jacob Keuchler of Fredericksburg, W. H. Mullins, Judge 
H. C. Pedigo of San Antonio, Thomas Kealy, and E. C. 
Rogers. 

Congressional Globe, 40 Cong., 2 sess.. Vol. 39, 
p. 2971. 
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The eastern boundary for the proposed western state was to 

begin at a point in the Matagorda. Bay, follow the Colorado 

River to the thirty-second parallel, and from that point 

run west to the Rio Grande. The intervening area would 

have been all that was left of Texas. The bill further 

provided that the convention should divide into three 

separate committees representing the three new states 

17 proposed in the plan. The plan would have given the 

eastern state much less land than the other two; however, 

it was the most populated and wealthiest of the three 

regions. "West Texas," the vast area between the Colorado 

and the Rio Grande, contained some rich land and had an 

abundant water supply, but much of it was uninhabited and 

seemingly worthless. The middle state would have been left 

with a large portion of the unsettled public domain, 

including the waterless high plains and some of the most 

desirable coastal area. 

When the delegates learned of the Beaman plan, they 

wanted to see its exact contents. Therefore, on June 12 

Degener, on behalf of the Committee on Division, presented 

a resolution requesting Davis "to telegraph at once to 

. . . Washington" for a full copy of the bill. Degener, in 

haste to get on with division, moved to suspend the rules 

in order that his motion might be considered. His attempts 

17 
Convention Journal, 1868, 1 sess., pp. 144-146. 
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Figure 8. Beaman Division Proposal 186 8 
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to disrupt the order of business failed, and his request 

18 was laid on the table. The delegates, nevertheless, 

eventually obtained a copy of the Beaman plan. 

Meanwhile, on June 15 in the House of Representa

tives William B. Stokes, a Tennessee Republican, introduced 

a resolution for the division of the state along with the 

admission of both new states into the Union. The Stokes 

resolution was referred to the Committee on Reconstruction 

19 and was ordered to be printed. There was no further 

action in the House concerning division for over two weeks. 

Finally, on July 2 Thaddeus Stevens, with the unanimous 

agreement of his committee, reported back the Beaman bill 

with the announcement that he had received letters and 

telegrams from the Texas convention urging prompt approval 

by Congress in order that it might proceed with the estab-

20 lishment of new states. Nevertheless, the Beaman bill 

was recommitted, an indication that the House at the time 

opposed any division. 

By this time the rivalry in the convention between 

those who wanted to divide and those who did not had become 

bitter, but all was not harmony in the divisionists' camp. 

1 8 
Convention Journal, 1868, 1 sess., pp. 106, 142-

143. 
19 
Congressional Globe, 40 Cong., 2 sess.. Vol. 39, 

p. 3164. 
^^Ibid., p. 3689. 
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Everyone seemed to have his own plan, but none suited 

all the divisionists. Another problem, in the event of 

division, was the disposition of the common public assets 

and liabilities. Concerning this problem Degener offered 

a resolution proclaiming that the public domain, bonds, 

buildings, and cash were common property of the future 

states and that all the outstanding liabilities were a 

common debt for which all the states would be responsible. 

The Degener resolution was referred to the Committee on 

^. . . 21 Division. 

The majority report from the Committee on Division, 

made by Munroe on June 24, favored a division into three 

states. It claimed that the great size of the state was a 

major obstacle to the enforcement of the law and the main

tenance of order, and that, therefore, the welfare, happi

ness, and prosperity of the citizens required division. 

The committee concurred in the Beaman plan except for a few 

minor alterations in the boundary between the proposed 

eastern and middle states. It changed the line to run as 

follows: up the Trinity to the mouth of the Elm Fork, 

along the Elm Fork to the mouth of the Denton Fork, thence 

up the Denton Fork to the western boundary of Denton 

County, and thence north to the Red River. In concluding 

the report Munroe requested that the alterations made in 

21 
Convention Journal, 1868, 1 sess., p. 14 2. 
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the Beaman bill's boundaries be recommended to the Congress 

22 

for speedy action. However, Ruby and Erwin Wilson from 

Brazoria submitted a minority report that recommended the 

boundaries as fixed in the Beaman bill. A week later, 

since no further action had been taken on the matter, the 

committee, at its request, was discharged from any further 

consideration of the congressional report. Then on July 

13, Degener unsuccessfully attempted to introduce the 
23 

Beaman plan on the floor of the convention. The 

anti-divisionists claimed that until Congress passed the 

Beaman bill the convention had no authority to act upon 

a subject that had not been contemplated by the recon

struction acts or by the people of the state in the 

selection of convention delegates. 

While proposals and counterproposals were being 

submitted by the divisionists, the anti-divisionists were 

not idle. Under the leadership of A. J. Hamilton nearly 

every move for division was countered by parliamentary 

maneuvering. The Hamilton faction also tried to defeat the 

measure by tactics designed to confuse and to divide their 

opponents. William Wallace Mills of El Paso, Hamilton's 

future son-in-law, hindered the divisionists by proposing 

a serious resolution on June 22 to sell far West Texas to 

Convention Journal, 1868, 1 sess., pp. 143-146. 

-̂̂ Ibid., pp. 147, 190, 309-312. 
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the United States on the condition that the ceded area 

would be added to the County of "Dona Anna" in the New 
O A 

Mexico Territory. Mills maintained that since El Paso 

was unlike the rest of Texas and was remote from the center 

of political activity, it would be unwise for the county to 

remain a part of the state. After the Mills resolution had 

been referred to the Committee on Federal Relations, E. 

Bellinger and Jacob Keuchler made a committee minority 

report on June 29 opposing the cession. Then, Munroe, 

speaking for the Committee on Division, reported on July 

25 that the committee asked to be relieved "from the 

further consideration" of the resolution. On August 17, 

when the proposed cession seemed on the point of passage, 

the divisionists defeated the Mills resolution by a vote 

of 38 to 32.^^ 

The second attempt to block division was instigated 

in the form of an ordinance. This ordinance, introduced on 

June 22 by Marsh Glenn of Henderson, deferred the question 

of division to an elected legislature after the admission 

of Texas to the Union. The Glenn ordinance would have 

given the legislature the power to give the consent of the 

state to the erection of the new states. The legislature 

would have the power to establish new state boundaries, to 

^^Dallas Herald, July 4, 1868. 

25 
Convention Journal, 1868, 1 sess., pp. 135, 171-172, 499-500, 761. 
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provide for the organization of new state governments, and 

to settle the claims of the new states to their proper 

share of the school fund and the public domain. Propo

nents of the Glenn ordinance argued that the legislature 

could pass laws enabling the citizens to express their 

preference. However, when the ordinance was referred to 

the Committee on Division, Munroe on June 23 recommended 

27 that the ordinance not pass. Five days later the Glenn 

ordinance died by default. 

Since the divisionists had a slight majority, their 

opponents determined to prevent a decisive vote on the 

Glenn ordinance by further widening the cleavages among the 

divisionists. To do this A. J. Hamilton submitted another 

plan for division. The strategy is evident when the plan 

is examined. Hamilton proposed to make the Brazos River 

the boundary between "East" and "West Texas" and to create 

a third state north of the thirty-second parallel. He also 

provided for a popular referendum on the plan as eventually 

28 worked out by the convention. By designating the line at 

the Brazos a large area populated by conservatives would 

have been in "West Texas." The proposed northern state 

26 
Convention Journal, 1868, 1 sess., p. 136. 
Ibid., p. 147. 

2 8 
Austin Republican, July 6, 186 8; John L. V7aller, 

Colossal Hamilton of Texas: A Biography of Andrew Jackson 
Hamilton (El Paso: Texas Western Press, 1968), p. 115. 
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Figure 9. Hami 
ilton Division Proposal 1868 
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would have included part of the area that was desired by 

the eastern divisionists. The eastern state would have 

had such a small population that it would have been diffi

cult to operate a government. Thus, every part of the 

boundary set by the Hamilton plan was rejected by one or 

more groups of the divisionists. The plan, as Hamilton 

evidently intended, created sufficient confusion among the 

divisionists to prevent them from ever agreeing. 

The editor of the Galveston News reflected the atti

tude of many Texans when he proclaimed that Hamilton's plan 

was the best because it would allow the people a chance at 

29 "turning down" division. When Hamilton spoke in favor of 

his substitute proposal, the same editor, concluded that 
30 

"he wants to kill the whole thing." Hamilton must have 

felt that he had accomplished his objective for he was not 

disturbed when upon J. W. Flanagan's motion his substitute 

31 on July 13 was tabled by a vote of 49 to 33. 

The issue reached a climax on the following day when 

J. W. Thomas of Collin County, one of the most serious men 

at the convention, offered a resolution that all debate on 

the question of division be stopped unless it was autho

rized by Congress. Delaying tactics, led by A. P. 

29 
Galveston News, July 5, 1868. 

"^Dallas Herald, July 18, 1868, quoting the 
Galveston News (n. d.). 

31 
Convention Journal, 1868, 1 sess., p. 309. 
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McCormick, blocked a vote on the resolution that day; 

and on the next, when Davis announced that the order of 

the day was the discussion of the Thomas measure, A. J. 

Hamilton prevented any discussion by asking for calls of 
33 

the house. Therefore, Hamilton delayed the Thomas 

proposal until he gained a majority. 

Meanwhile, some of the less dedicated divisionists 

were growing impatient to get on with the job for which 

they had been elected. They realized that the delegates 

were irreconcilably divided over how to divide, and that 

nothing was being accomplished toward framing a consti

tution. They disliked having the subject made more 

important than a new constitution, and realized that it 

was driving further apart the two wings of the Republican 

Party in the state. Thus, on July 16 enough of this 

group joined the anti-divisionists to pass the Thomas 

resolution to bar further consideration of division by a 

vote of 47 to 37. For the time being the Hamiltonians 

had won, but the divisionists were not willing to forfeit. 

Meanwhile, the convention on July 6 had appropriated 

eight-hundred dollars to pay the travel expenses of Morgan 

32 
Convention Journal, 1868, 1 sess., pp. 391, 392. 

^^Ibid., pp. 403-406. When a call of the house 
was moved, no further action on the measure could be 
taken until all the members had answered a roll call. 

^^Ibid., pp. 409-411. 
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Hamilton and Colbert Caldwell who had been selected to go 

to Washington to ascertain the will of Congress regarding 

35 division. The two delegates left Austin two days later 

6̂ 
and were in Washington by July 22. Although Hamilton 

stayed in Washington until September 15, Caldwell was back 

in Austin on August 10 with a report that it was the desire 

of Congress that Texas, acting through the convention, take 

the initiative on division. This report encouraged the 

divisionists to try again with renewed vigor. Thus, on 

August 29 James Newcomb offered a resolution delineating 

the Colorado River and the thirty-second parallel as the 

37 boundary betv/een two new states. Because this effort 

was poorly organized, no official action was taken on the 

Newcomb proposal before the convention adjourned. 

Since they had exhausted the appropriations set 

aside for them and were unable to obtain additional funds, 

both the divisionists and anti-divisionists voted to 

adjourn on August 31 and to meet again on the first Monday 

in December.^^ Although the attempt to bring up division 

two days before the adjournment failed, the information 

Convention Journal, 1868, 1 sess., p. 221. 

^^Galveston News, July 9, 1868; July 25, 1868. 

•^^Convention Journal, 1868, 1 sess., pp. 939-940; 
2 sess., p, 427. 

38 Ibid., 1 sess., p. 943. 
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Figure 10. Newcomb Division Proposal 1868 
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contained in Caldwell's report would serve to inspire the 

divisionists to renew their demand and thereby precipitate 

a violent conflict in the convention when it reassembled 

in December for its second session. 



CHAPTER III 

RECONSTRUCTION CONVENTION, SECOND SESSION 

When the convention reassembled on December 8 for 

the second session, the Davis faction, convinced that they 

would find support in Washington, renewed their efforts for 

division. Most of the session, a scene of more conflict, 

more fist fights, and little more accomplishment than the 

first, was occupied by the consideration of that question. 

December was spent debating the Thomas resolution that had 

stopped all discussion on the subject. Although the major

ity eventually voted for a resolution favoring division, no 

agreement could be reached on the number or the boundaries 

of the new states. Then, seven of the western divisionists 

proceeded to draft an unauthorized "Constitution of the 

State of V7est Texas," tried to obtain its acceptance by the 

convention instead of a Texas constitution, and, failing, 

carried the fight to Washington. 

The divisionists made their first move on December 

10 when James Nev/comb introduced a resolution to rescind 

the Thomas resolution. The divisionists maintained that 

Caldwell's report upon his return from Washington, that 

Congress wanted the convention to take the initiative, 

constituted congressional authorization to debate the 

^Dallas Herald, December 19, 1868. 

46 
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subject. Filibustering by the opponents prevented a vote 

on the resolution that day. From December 11 until Decem

ber 29 Davis and his cohorts worked desperately to pass 

the Newcomb resolution, while at the same time A. J. 

Hamilton and his supporters resorted to every possible 

delaying tactic to prevent its passage. 

On December 11 Davis announced that the convention 

would consider the resolution. Hamilton immediately moved 

a call of the house, his primary tactic. He was sustained, 

and when the delegates were canvassed, it was discovered 

that sixteen were absent. Newcomb, realizing that he did 

not have sufficient strength to obtain the passage of his 

resolution, moved that the convention adjourn sine die, but 

his motion failed. Two other resolutions were offered in 

direct support of division, but the anti-divisionists were 

more active. Thomas alone offered six separate reso

lutions and four others were proposed, but none were 

accepted. Most of these resolutions never reached the 

voting stage, and those that did, failed. 

A. J. Hamilton, who in the first session had pro

posed to divide the state at the Brazos, insisted that any 

decision for division be referred to the people for their 

approval. To this end one of his followers, Arvin Wright 

Convention Journal, 1868, 2 sess., p. 13. 

"̂ Ibid. , pp. 23-24. 
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of Ellis County, offered a declaration on December 16, 

advocating boundaries similar to Hamilton's and stipulating 

that the citizens of each new state should be allov/ed to 

vote upon the proposal. Wright's proposal, however, was 

"tabled," or laid aside, and was never again considered. 

The principal opposition to the Colorado River 

boundary was the loss of Austin as the capital of any new 

state. It was conjectured that a compromise would be 

reached whereby for several years that city would remain 

the capital of the states on both sides of the river. It 

was the consensus that since the convention was deadlocked, 

the two parties would be compelled to compromise. Unable 

to achieve their goals in the convention, the divisionists 

held a niamber of caucuses. On the evening of December 16 

the delegates from west of the Colorado met and laid the 
5 

foundation for a constitution "a la West Virginia." This 

event ended all hope that a compromise would be forthcom

ing. Henceforth, the anti-divisionists felt that either 

there would be no state constitution framed or, if so, 

there would be no vote on it; but at the same time they 

felt they could have any division plan submitted to the 

people for ratification. 

On December 19 Caldwell refused to continue the 

Convention Journal, 1868, 2 sess., p. 72. 

^Dallas Herald, January 2, 1869. 
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filibuster against division and advocated a referendum on 

Newcomb's resolution. He wanted the convention to get on 

with the framing of a constitution for Texas, and a refer

endum on the resolution to be held at the same time as 

that on the nev; constitution. The rest of the day was 

spent in wrangling over a series of motions to adjourn or 

to recess. The dividers, fearing Caldv;ell's move was a 

trick, would not consent to a vote, and the anti-dividers 

stalled for time by parliamentary maneuvering. On December 

21 Caldwell's amendment calling for a referendum on the 

Newcomb resolution was narrowly defeated by the division

ists by a vote of 33 to 32. That evening the eastern and 

northern members held a caucus, and on the next evening 

delegates opposing division held an open meeting. On 

December 23 some newspapers concluded that the best that 
7 

the anti-divisionists could hope for was a compromise. 

On December 29 Newcomb argued that since the western 

part of the state was ready for re-admission (and that the 

other sections were not), it should be allowed to recon

struct. Division, he insisted, was the best solution to 

the reconstruction problem and the shortest way to peace 

and order. Later the same day, a call of the house having 

Convention Journal, 1868, 2 sess., pp. 95, 98. 
7 
Galveston News, December 23, 1868. 

Daily Austin Republican, January 2, 1869. 
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failed, his resolution (to rescind the Thomas resolution) 

9 

carried by a vote of 37 to 28. Having obtained a favor

able vote, Davis then refused to sustain a point of order 

that the repeal of a previously adopted ordinance required 

a two-thirds majority vote. In reporting the passage of 

the Newcomb resolution, some papers asserted that A. J. 

Hamilton had allowed it after he had secured enough pledges 

to insure that any ordinance calling for a division would 

be submitted to the people for ratification. There is, 

however, no extant evidence to substantiate their claims. 

After the passage of the Newcomb resolution the con

vention turned to the task of trying to divide the state. 

Amidst the discord and confusion, Davis attempted to get 

the convention to accept a plan of his own. When the del

egates were assembled on January 2, 1869, as a Committee 

of the Whole to consider the condition of the state, he 

spent the entire morning speaking in favor of division. 

He believed that, if the convention did not divide the 

state, the Congress ought to be forced to divide it. Then 

he startled the convention with a bombshell announcement 

that he and six other delegates from west of the Colorado 

had framed a constitution for a "State of West Texas" that 

^Dallas Herald, January 9, 1869. 

Convention Journal, 1868, 2 sess., pp. 147-148. 

•̂̂ Dallas Herald, January 16, 1869. 
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would embrace the territory west of the Colorado River. 

The constitution, which would disfranchise enough people 

to insure the loyalty of the new state to the Union, he 

stated, was being printed already and would later be pre-

12 sented to the convention. In a tirade he exclaimed that 

the "rebels are not fit to govern, and they shall not again 

13 govern, so help me God!" He boasted that they would be 

excluded from office until they prayed to the legislature 

to change their names. The rebels must "sit on the stool 

of probation" until they brought "forth the fruits meet 

for repentance." Before giving up the floor, he lectured 

15 and rebuked A. J. Hamilton for his stand on division. 

With the lone exception of Newcomb's San Antonio 

Express, the state press either denounced the Davis plan 

or refused to support it. Ferdinand Flake, pro-unionist 

editor of the anti-secessionist Flake's Bulletin, warned 

the public not to trust a man who was working for 

"secession" while he pledged his allegiance to the fed

eral government. The editor predicted that Congress would 

Dallas Herald, January 16, 1869; E. J. Davis to 
James Newcomb, May 2, 1875, in Newcomb Collection, 
Archives, University of Texas Library. 

^^San Antonio Herald, January 8, 1869. 

^^The Harrison Flag (Marshall), January 14, 1869. 

Galveston News, January 3, 1869. 
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never consent to such "rebellion."^^ 

In its first mention of Davis* plan the San Antonio 

Herald, owned by former secessionists, denounced the "wild 

and wicked attempt by a few radical fanatics" to divide 

the state. The paper admitted that there were thousands 

of Texans all over the state who would be willing to see 

it divided, but only at the "proper time," in the "proper 

manner," and with the "proper division lines." It avowed 

that there were neither twenty men in one county nor ten 

in San Antonio, beyond those wishing "fat offices," that 

favored the proposal. It criticized Davis, Degener, and 

Newcomb for being more concerned about self political 

advancement than with the public welfare. Degener was 

branded as an ambitious man who favored the scheme because 

it would increase his chance to go to the United States 

Senate. "Jimmy Lodown" Newcomb longed to be a Representa

tive, and Davis, the "Corpus Christian," desired to be the 

first governor of "West Texas" and afterwards the chief 

justice for life. The paper also denounced those three men 

for opposing a popular referendum on division. For the 

poor taxpayers, already groaning under almost unbearable 

taxation, a new western state v/ould triple the burden. 

Thus, division, it believed, should be delayed until after 

^^Flake's Bulletin (Galveston), January 10, 1869. 
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the state had been restored to the Union. 

A. H. Longley, unionist editor of the Austin 

Republican, on January 4 wrote a harsh editorial on his 

old friend and commander, E. J. Davis. Longley regretted 

that he had heard Davis' speech in which he had announced 

that he was "engaged in the conspiracy" to frame a consti

tution for "West Texas." He felt that Davis had come to 

the convention with the project as his hobby and had made 

everything else secondary to its success. Davis, he 

charged, was "arrogant, obnoxious, and impotent." There 

was no historical precedent for the method used in the 

preparation of the constitution for "West Texas." (Longley 

evidently had never heard of James Madison.) The Austin 

journalist named for the first time the seven delegates he 

believed had drafted the constitution. His list correctly 

included Davis, Degener, Morgan Hamilton, Jacob Keuchler of 

Fredericksburg, Newcomb, W. M. Varnell of Hill County, and 

A. P. Jordan of Wharton County. Longley then named the 

other delegates from the proposed western state who, in 
18 

his opinion, did not help to frame the constitution. 

^^San Antonio Herald, January 3, 1869; January 14, 
1869. 

^^The group consisted of the following thirteen men: 
A. J. Hamilton, S. M. Johnson, Lindsay, Mills, W. H. Posey, 
Julius Schutze of Bastrop, E. Bellinger, F. A. Vaughan, 
Foster, Phillips of Wharton, Mackey, Hunt, and Williams. 
Daily Austin Republican, January 4, 1869. 
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The state press also attacked the constitution. The 

San Antonio Herald claimed that the "ugly seven fathers" 

of that constitution had offended both heaven and earth by 

proclaiming that instrument as the work of "We, the people 

19 

of West Texas!" In an antagonistic editorial on January 

15, Flake condemned the pamphlet that "bears no mention of 

whence it came, from what office it was published, nor does 

it give us the slightest idea of who sent it forth or drew 

it up." Therefore, Flake refused to occupy his time to 

examine its contents or to waste space in his paper to 
20 discuss its merits, if it had any. 

In commenting on the constitution Longley claimed 

that Davis, Degener, Morgan Hamilton, Jordan, Keuchler, 

and Newcomb (six of the framers) had contended that ab 

initio was the only "simon pure political panacea" for all 

the ills that afflicted the body politic. Yet, in their 

"yaller kiver" constitution of "Coyote" they had kicked the 

principle into the gutter. The Austin editor had read the 

pamphlet backwards and forwards without finding any state

ment pertaining to ab initio in the text, preamble, foot-
21 

note of the errata, or on either side of the cover. The 

principle had been used by the western divisionists as an 

"̂ Ŝan Antonio Herald, January 8, 1869. 

^^Flake's Bulletin, January 15, 1869. 

•̂̂ Daily Austin Republican, January 15, 1869. 
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entering wedge to divide the state. 

The editor of the Austin Gazette repudiated that 

part of the preamble of the proposed constitution which 

acknowledged "with gratitude the grace of God in permitting 

us to make choice of our form of Government." He insisted 

that the "grace of God" had nothing to do with a rebellion 

that in his opinion was worse than that of the southern 

states in 1861. He claimed that even the strongest adher

ent of secession never considered it possible for the 

people of one part of a state to form a separate state, 

and sav7 in the proposed constitution "another Aaron Burr 

22 

conspiracy." 

Some eastern conservatives, strangely enough, sup

ported the western divisionists' panacea for all the ills 

of the state because they felt they were paying too many 

taxes. Two prominent members of this group were L. D. 

Evans, who represented Titus County, and Dr. Pleasant P. 

Adams, who represented Henderson and Anderson counties. 

Their critics found it difficult to believe that some of 

them would "sit down to a beer" with a radical division-

ist. For instance, Longley was bewildered at the sight of 

saddlebagger Evans "selling out" to the "Saddle-bagger 
23 from Bastrop" (Morgan Hamilton). 

22 
Dallas Herald, January 16, 1869, quoting the 

Austin Gazette (n. d.). 
23 
Daily Austin Republican, January 5, 1869. 
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Davis, attempting to justify the course of the new 

eastern converts, in the debate on January 4 argued that 

since the state was not in the Union, the convention could 

draw up a plan for its division. Then, he offered a sub

stitute for the majority report of the Committee on the 

Condition of the State, proclaiming that "Texas ought to be 

subdivided into states of more convenient size" and asking 

Congress to allow such a division. The substitute proposal 

precipitated a sharp debate, principally between the 

24 Hamilton brothers. 

On January 5 B. W. Gray of Red River spoke on the 

necessity of division. He argued that Congress by the 

terms of annexation had the power, v/ithout consulting the 

people, to create four new states, and advocated the 

adoption of the Davis substitute and the division of Texas 

into three states "marked by rivers that empty into the 

Gulf."^^ 

Degener, who had originally advocated that the 

Brazos River be the boundary between two new states until 

he realized that he had to retreat to the Colorado to get 

support, had the problem of making the latter line pal

atable to his German constituents. He argued, as he had 

previously, that Thaddeus Stevens favored the erection of 

24 
San Antonio Herald, January 5, 1869; Daily Austin 

Republican, January 9, 1869. 
25 
Daily Austin Republican, January 11, 1869. 
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a loyal German state on the Mexican frontier. The San 

Antonio Herald refused to listen to his argument, never

theless, and called on the people of that city to request 

Degener and his cohort Newcomb to have division laid on 

the shelf.^^ 

On January 6 printed copies of the "Constitution of 

the State of West Texas" were placed on the desks of the 

delegates. Newcomb, in an effort to win some support, 

took the opportunity to address the assembly. He began by 

denying that the writing of the constitution was revolu

tionary. Although he admitted that the instrument had 

been framed in a private room (Morgan Hamilton's hotel 

room in Austin), he maintained that it had been prepared 

in leisure after filibustering had prevented its prepa

ration in the convention. He insisted that he had con

sulted with the anti-divisionists, and that he had informed 

Governor Pease and Gereral Edward R. S. Canby, the com

manding general in Texas, months before the election of 

27 delegates of the plans to divide the state. 

Degener follov/ed with a report on the estimated 

expenses of the proposed states. He calculated that the 

total governmental expense each year would be $500,000 for 

"West Texas" and an equal amount for both the eastern and 

26 
San Antonio Herald, January 6, 1869. 

27 
Daily Austin Republican, January 9, 1869. 
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middle states combined. A smaller state, he argued, would 

mean lower salaries for state officials, fewer officers, 

and less expenditure for legislative travel. He cited 

evidence to show the westerners had not only paid higher 

taxes per capita but also paid up better than the rest of 

28 the state. 

A. J. Hamilton refuted Degener on the following 

day, according to an Austin paper, with another of his 
29 

great speeches. An Austin correspondent of Flake's 

reported that Hamilton "tore to pieces all arguments for 

division" and urged the assembly to proceed with the fram-
30 ing of a state constitution. The gist of his speech was 

that division would increase taxes and retard re-admission. 

When Hamilton, who failed to prove his point, had finished 

his long speech, Munroe delivered a short rebuttal. The 

chairman of the Committee on Division favored a "fair, 

peaceable, and constitutional" erection of two or more new 

states because of the dissimilarity of interests of the 

various sections and the lack of law and order. He also 

proposed that the convention send a delegation to acquaint 
31 Congress with the necessity for division. 

1869. 

Daily Austin Republican, January 9, 1869. 
OQ 

"^^Ibid., January 8, 1869. 

^^Flake's Bulletin, January 11, 1869; January 13, 

31 
Daily Austin Republican, January 13, 1869 
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As the debate over division continued, a meeting was 

held in San Antonio on January 7 to raise $1,000 to enable 

Davis to go to Washington to maneuver division through Con

gress. At the meeting W. B. Moore, the pro-division editor 

of the San Antonio Express, which was partially owned by 

Newcomb, called the meeting to order and explained that 

Newcomb had sent word that division would succeed, but the 

expense of printing the constitution for the proposed State 

of West Texas had been met by only a few supporters. If 

San Antonio wanted to be the capital, it must "plank up" 

$1,000, "not to buy anybody," but to be used at the dis

cretion of the divisionists. If the convention refused to 

appropriate funds to send a representative to Washington, 

it would be necessary to raise money for that purpose by 

private means. On Moore's motion a committee of four was 

appointed to raise the money. Moore initiated the move by 

offering to deposit $100 in a local bank. Nearly 80 per

cent of the people at the meeting favored division, but, 

before adjourning, they decided to hold another citizens' 

mass-meeting on January 11 to discuss the issue. The San 

Antonio Herald published the proceedings of the meeting, 

but denied Moore's claim that it was a "called meeting of 

citizens of San Antonio" and emphasized that no opponents 

of division were invited to the second meeting. On the 

next day the editor sarcastically advised the citizens of 

San Antonio, that if they were determined to send a 
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delegate to Washington, not to send Davis because he might 

decide to erect a "State of Nueces" with Corpus Christi as 
32 

the capital. 

At the "large" mass-meeting in San Antonio on Janu

ary 11 the finance committee, which had been appointed at 

the previous meeting, reported that $1,000 had been bor

rowed and deposited in a local bank for the divisionist 

delegates, but that only $670 had been collected. Although 

the city had been designated as the capital of the proposed 

State of West Texas, the citizens present proceeded to vote 

overwhelmingly (57 to 27) against Moore's motion to appoint 

a committee of five to draft resolutions in favor of the 

proposed division. Then, Moore, in an attempt to save 

face, apologetically explained that he had announced before 

the doors opened that there would be no meeting, and that 

apparently many divisionists had gone home. Evidently, 

he had made the announcement because he had realized that 

the crowd would oppose division. Then, he attempted to 

adjourn until later in the week, but a motion to adjourn 
33 

sine die carried. The San Antonio Express, in its report 

of the meeting, defended the separatists' cause. The oppo

sition, Moore claimed, consisted largely of "sore-heads" 

who had been stirred up by the disfranchising clause in the 

1869. 

32 
San Antonio Herald, January 9, 1869; January 10, 

Ibid., January 13, 1869; January 14, 1869. 



61 

proposed constitution and who had no more right to partic

ipate in public affairs than the "hosts of Satan to appear 

on the plains of paradise." 

The delegates learned of the proceedings of the 

second San Antonio meeting on the following day by means 

of a letter from H. C. Logan, a San Antonio resident, to 

J. L. Haynes of the Austin Republican. That day Degener 

wrote Moore to ascertain the authenticity of Logan's let

ter. Moore assured Degener that the meeting was a success, 

and that the letter was a rebel lie because there had been 

35 no vote on division as such. Technically speaking, 

Moore was correct, but in reality he was the greater pre

varicator as the defeated motion had been to appoint a 

committee to draft resolutions in favor of division. 

Despite their setback at San Antonio, the division

ists received encouragement from elsewhere. They received 

heartening news from Comal and Bexar counties on January 

13 in the form of petitions favoring division. That a 

petition came from Bexar, since San Antonio is in that 

county, may seem contradictory, but it must be remembered 

that there were quite a few divisionists among the popu

lace there. On the next day similar petitions were report

edly received from Webb and Starr counties. These 

O A 

San Antonio Express, January 13, 1869 
35 
San Antonio Herald, January 14, 1869. 
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petitions added strength to those already submitted from 

36 
Kendall and Karnes counties. However, on January 22 the 

New Braunfels Zeitung called for a counter-demonstration 

to show that the Comal petition was favored by less than 

37 ten percent of the people. As a result, a mass meeting 

a few days later in New Braunfels denounced division; 

thus, the influence of the Comal petition was nullified. 

Since Kendall and Karnes counties were small and Webb and 

Starr were thinly populated, the encouragement they 

offered to the divisionists was actually insignificant. 

Davis, ready to capitalize on any situation, sud

denly found an opportunity to gain an advantage. Most 

Texans had become dissatisfied with the lawless conditions 

in some areas. The complaints had been referred to the 

Committee on the Conditions of the State in the convention. 

The committee, consisting of thirteen members appointed by 

Davis, was charged with the responsibility of making rec

ommendations to relieve the conditions. Nine members had 

signed the majority report made by Chairman J. R. Burnett 

of Houston that advised the appointment of a delegation to 

go to Washington to procure additional legislation in the 

interest of the "loyal Texans," The two conservatives 

^^Dallas Herald, January 23, 1869; Flake's 
Bulletin, December 29, 1868. 

37 
San Antonio Herald, January 27, 1869. 
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on the committee had dissented and Newcomb had offered a 

minority report. In his report Newcomb insisted that the 

temper, loyalty, and conduct of the people living west of 

the Colorado River, in the proposed State of West Texas, 

were exceptionally good, and that consequently they should 

be allowed a separate state government; else, the dual form 

of military and civil government, which was manifest fail

ure, should be replaced by a territorial government in 

order that the United States might maintain order. How

ever, Newcomb's report was withdrawn because, according to 

editor Longley, it had not reflected the views of the 

"Seven Wise Men" (the framers of the "Constitution of the 

State of West Texas"). Davis thereupon offered for the 

majority report a substitute that asked Congress to recog

nize the right of the convention to divide the state since 

it was too large to maintain law and order. The substitute 

also provided for a six-man commission, with representa

tives from the northern, western, eastern, and middle 

sections, and two from the state at large, to be sent to 

Washington to acquaint Congress with the necessity of 

division. A. J. Hamilton, in an attempt to defeat the 

substitute, unsuccessfully called for a vote on January 8. 

Editor Longley predicted its defeat and the withdrawal of 

the western divisionists' "bogus" constitution because 

Texans would not allow division until a legal state 
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38 government was erected. 

The convention became convulsed in a bitter debate 

over the Davis substitute, Burnett on January 12 spoke in 

defense of his report. He favored division into three 

compact states which he considered to be the will of his 

constituents. The state was too large to afford adequate 

protection to all citizens and the interests of the inhab

itants were too greatly diversified to form a common union. 

He preferred, therefore, his majority report over Davis' 

substitute. On the next day Erwin Wilson made a rebuttal. 

Wilson insisted that the assembly was neither supposed to, 

nor was there any act by which it could claim the right 

to, divide the state. "̂^ Wilson's greatest worry, however, 

seemed to be that division would deal the death blow to 

the Republican Party in Texas. Then, the Committee of the 

Whole that same day reported a resolution, based on Davis' 

substitute, which declared that Texas should be divided 

into states of more convenient size, that the convention 

should "give Congress a correct report of the condition of 

the State," and that a "Committee shall be elected" to 

convey the information and sentiment of the convention to 

Washington,^^ A vote on the resolution, however, was 

•̂ D̂aily Austin Republican, January 8, 1869. 

^^Ibid,, January 14, 1869; January 15, 1869. 

40 Flake's Bulletin, January 20, 1869. 
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delayed by a filibuster. 

Then, on January 16 the Committee on the Conditions 

of the State submitted an additional report that again 

proposed division as the best way to overcome lawlessness. 

The anti-divisionists, following their usual tactics, 

moved a call of the house, Davis, however, entertained a 

resolution to prevent the call in order to get a vote on 

his substitute during the absence of some opposing dele

gates. His action was again an outright violation of 

parliamentary procedure. Furthermore, he had disregarded 

parliamentary procedure by introducing the resolution 

without yielding the chair and taking a seat on the floor. 

He then refused to recognize all challengers, and declared 

the house full even though four delegates were absent, 

A, J. Hamilton and three others requested the right not to 

vote on such an "unconstitutional" measure, hoping by the 

protest to influence enough votes to defeat the motion, 

but his request was denied. A, M, Bryant of Grayson, out

raged at the ruling of the chair, resigned. Hamilton and 

D. W. Cole of Hopkins were arrested for refusing to vote. 

However, they were soon released, Bryant then withdrew his 

resignation, and all three voted negatively. Nevertheless, 

the resolution opposing a call of the house passed by a 

vote of 42 to 28. With the call of the house rendered 

Daily Austin Republican, January 18, 1869. 



66 

useless to the opponents of division, on January 20 the 

proposition that Texas was too large and ought to be 

divided was passed to engrossment by a vote of 38 to 33.^^ 

The losers felt that if the delegates from the twenty 

unrepresented districts had been on hand the measure would 

have been defeated. 

Meanwhile, Davis had been responsible for the 

expulsion of F, W, Sumner of Grayson, an anti-divisionist, 

from the convention before the vote on the resolution 

favoring division was taken for being absent for one hour 

after the assembly opened. To remove Sumner he had to 

again violate parliamentary rules by announcing that a 

majority could expell a member. Then, Sumner was expelled 

by a majority of six votes. George Slaughter of Smith 

County, a divisionist, was absent at the same time as 

Sumner and for no better reason, but he was not expelled; 

therefore, Davis intentionally removed Sumner's vote from 

the convention to keep him from voting against division. 

Sumner appealed to General Canby, and on January 22 A, J, 

Hamilton presented a protest signed by thirty-two members, 

but the convention by a vote of 38 to 34 rejected a motion 

to spread the protest on the minutes of the journals and 

officially notified General Canby that Sumner had been 

42 
Convention Journal, 1868, 2 sess,, pp, 300-302, 303, 304, 
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expelled for misconduct. Davis to carry out his scheme 

had violated the rules by expelling a member by a majority 

(rather than a required two-thirds) vote without a trial. 

However, the violation lost importance because he did not 

need to remove Sumner's vote. 

Of the thirty-eight delegates who favored the Davis 

substitute seven were the framers of the "Constitution of 

the State of West Texas," four were saddlebaggers (includ

ing Morgan Hamilton and L, D, Evans), six were Negroes, 

and all but one of the other twenty-one were proponents of 

ab initio. The Austin Republican claimed that if all 

eighty-one delegates still in the convention had been 

given the opportunity to vote, the resolution would have 

44 been defeated by a vote of 41 to 39, The opponents 

included Caldwell and Lindsay, who had left to hold court, 

45 and Mills, who had not yet arrived from El Paso, The 

Dallas Herald bluntly accused Davis of deliberately trick-

46 

ing the delegates, but failed to show how. Neverthe

less, Davis immediately notified President elect U. S. 

^^Dallas Herald , January 30, 1869; Daily Austin 
, 1869; Flake's Bulletin, January Republican, January 21, 1869; Flake's Bulletin, January 

29, 1869. 

Four delegates had resigned, two had died, one 
was too feeble to attend, and two had left the state. 

Daily Austin Republican, January 18, 1869. 

^^Dallas Herald, February 6, 1869. 
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Grant of the passage of the resolution. 

Neither Grant nor Congress, hov/ever, showed any 

enthusiasm for division. As a matter of fact, the 

Washington correspondent of the Boston Post believed the 

anti-divisionists would win through Grant's direct inter

vention. The president-elect already had instructed 

General Canby to notify the convention that it had assem

bled under the provision of the reconstruction laws "to 

frame a Constitution, not to divide" the state. One Texas, 

4 8 he had resolutely added, was enough for the present. An 

unidentified Texan in Washington, who had supposedly con

versed with Grant, also reported that the president-elect 

disapproved of division. He had denounced the convention's 

authority not only to divide but also to represent the 

Republican Party. Furthermore, he felt that it might be 

necessary to keep the state in military custody for an 

49 indefinite period. The attitude of Congress was stated 

in a letter of January 4 from Senator Henry Wilson of 

Massachusetts, Chairman of the Committee on Military 

Affairs, to E. B. Turner, the Attorney General of Texas. 

Wilson estimated that there were "hardly 20 members of 

Congress who will look with favor upon the proposition to 

U. S, 40 Cong., 3 sess.. House Exec. Doc. 97 
(Washington, 1869), pp. 3-4. 

^^New York Times, January 19, 1869. 

^^Ibid., January 24, 1869. 
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divide Texas."^^ 

The convention, despite the expressed opposition in 

Washington, decided that a committee should be sent to 

impress upon Congress the necessity of division. Newcomb, 

who offered a resolution that $4,000 be appropriated to 

51 pay the commissioners' expenses, v;as ruled out of order, 

probably because the appropriation was too small. Then, 

on January 20 the convention by a vote of 32 to 31 pro-

52 vided $6,000 to defray the expenses of a commission. 

The commissioners were then "chosen." A resolution 

on January 22 authorized the convention president to 

53 

appoint the commissioners. Davis named Morgan Hamilton 

and J. R. Burnett to represent the state as members at 

large, and then asked the convention delegates to elect 

the other four. On the first ballot Davis and J, W, 

Flanagan received 36 votes each and G, W, Whitmore got 34; 

thus, since that was a majority of those members present 

and voting, those three were elected. In the last round 

of balloting, W, M, Varnell received 34; Newcomb, 24; 

F, A, Vaughan, 8; and the "state treasurer," 5, Davis 

counted the last five as blanks, on the basis that no 

^^Daily Austin Republican, January 22, 1869, 

^•^Ibid,, January 21, 1869, 

^^Convention Journal, 1868, 2 sess,, p. 328. 

-̂̂ Ibid. , p. 338. 



70 
r 4 

person was named, and declared Varnell elected. Ironi

cally, Newcomb, who possibly next to Davis had worked the 

hardest for division, was not chosen. Although the Davis 

resolution had provided for one delegate each from the 

north, east, middle, and west, and two to represent the 

state at large, Davis, Varnell, and Hamilton clearly rep

resented the west, and Flanagan, \^itmore, and Burnett 
55 represented the east."̂ '̂  Thus, the convention had "chosen" 

six divisionists to carry the division resolution and the 

"Constitution of the State of West Texas" to Congress. 

T^id condemnation from his opponents, Davis on Jan

uary 28 informed Grant of the proceedings at the con

vention. He stated that the delegates deemed the absence 

of a regular state government provided a convenient and 

logical time for a reconstruction of Texas into two or 

more states. Ever since annexation, it had been only a 

matter of time until Texas (which had a territorial equiv

alent of North and South Carolina, Georgia, Alabama, Mis

sissippi, and Tennessee) would be divided into states of 

more convenient size. The opposition, in Davis' opinion, 

had reported that Grant was adverse to division to influ

ence delegates, who wanted to follow the lead of the 

San Antonio Herald, January 19, 1869; The 
Harrison Fla£, February 11, 1869; Flake's Bulletin, 
January 29, 1869, 

55 
Daily Austin Republican, January 25, 1869; 

Dallas Herald, February 6, 1869. 
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president-elect, from expressing tlieir opinions. The 

principal opposition to division came from Austin and the 

"rebel" press which had emissaries in Washington and 

others on the way to obstruct public opinion. Davis 

claimed the support of ninety percent of the "loyal" 

Texans who had abandoned their property and family to 

fight for the Union. He asked Grant to consider favorably 

division because he believed that it would disperse and 

demoralize the disloyal element and would give the peace 

and prosperity that the unionists had struggled long to 
56 secure. 

Two days later a resolution instructed the com

mission to meet in Houston prior to their departure for 

Washington.^^ Flake predicted that the $6,000 would "not 

be enough to liquor the committee," and that they would 

"not be cordially received unless they have money to back 
c o 

their propositions," 

Newspaper editors were not the only group to con

demn the actions of the "Coyotes." The grand jurors of 

the District Court of the United States for the Western 

District of Texas in session in Travis County resolved 

that the action of the divisionists was illegal and 

^^U. S, 40 Cong., 3 sess.. House Exec. Doc. 97, pp. 
3-4. 

^^Convention Journal, 1868, 2 sess., p, 423, 

^Slake's Bulletin, February 4, 1869, 
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contrary to the wishes of a majority of Texans, A special 

committee, inquiring into the allegations made by the 

grand jurors, on January 31 reported their findings. 

United States Judge Thomas H. Duval, speaking for the 

jurors, believed that the convention was "engaged in leg

islation, and in illegal, revolutionary and unauthorized 

schemes." Duval felt that division was a violation of the 

"law and the wishes of the people," and that therefore it 

was his duty to "prevent the dismemberment of Texas . . . 

by an unauthorized body of men" as it had been to resist 

the dismemberment of the United States by the secession of 

59 the state in 1861. Other grand juries throughout the 

state likewise opposed division. 

The last days of the convention were hectic. 

Pent-up emotions resulted in the divisionists defending a 

man charged with rape and in more than one fist fight. 

The Reverend C. W. Bryant, a Negro divisionist from Harris 

County, was arrested on January 23 and placed in jail, 

being charged with the rape of an eleven-year-old Negro 

girl. The divisionists objected strenuously when Bryant 

was charged with the crime on the affidavit of the girl's 

mother. The Harrison Flag believed the "ebony idol" was 

guilty and had taken advantage of his position as a minis

ter to abuse the girl. Having failed to suppress the 

59 
Daily Austin Republican, February 4, 1869. 
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matter, Newcomb and Ruby unsuccessfully attempted to raise 

money to prove his innocence.^^ Finally, on February 2, 

despite strong opposition by the divisionists, Bryant was 

expelled from the convention by a vote of 33 to 30.̂ "̂  

Colored Scipio McKee, the assistant doorkeeper and 

the only moderate elected to a job by the convention, dra

matically displayed his opposition to division by attack

ing Ruby. He assaulted the "chocolate colored partisan" 

on Congress Avenue while he was on his way to the capitol 

62 

and threw him into the gutter. On February 1 Ruby 

charged on the floor of the convention that McKee had been 

put up to the heinous crime by the "ring and the citizens 

of Austin." When A. J. Hamilton denied involvement, his 

brother, Morgan, called him a liar and accused him of 

causing this and other fights in an effort to break up the 
6 3 

convention because he had been beaten on division. A 

letter signed "Bexar," apparently written by Newcomb, 

which was printed in the San Antonio Express on February 

6, attacked McKee for his misconduct, but he never was 

expelled from the convention. 

^^The Harrison Flag, February 11, 1869. 

San Antonio Herald, February 7, 1869. 

6 2 
Convention Journal, 1868, 2 sess., pp. 445-446. 

6 3 
Daily Austin Republican, February 16, 1869; 

Galveston News, February 6, 1869. 
San Antonio Express, February 6, 1869. 
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Finally, on January 26 the delegates, with a feeling 

of futility, began work on a constitution for the whole 

state. The bitterness and strife that prevailed made 

progress difficult. Davis, in Longley's opinion, had 

by this time lost his sense of self respect, had forgotten 

the gravity of the assembly over which he presided, and 

had ignored the decency and decorum due the convention and 

the cause for which it had met. When it became clear 

that the constitution would be too conservative to suit 

them, Davis and his followers attempted to prevent its 

completion by breaking up the convention. 

On Friday morning, February 5, Davis, to prevent 

the Austin Republican from obtaining permission to print 

the journal and the constitution, declared the convention 

adjourned until the usual hour in the evening. When the 

delegates assembled that evening, only a few Davis sup

porters were present. The proceedings, anti-divisionists 

claimed, proved that Davis had formed a conspiracy to 

break up the convention. Davis announced that the San 

Antonio Express would print the journal and the consti

tution. When A. J. Hamilton and Mills opposed his 

decision, Davis resented the language used by Mills, had 

him arrested by the sergeant at arms, and demanded that he 

be punished. Hamilton rose to a point of order, contending 

^^Daily Austin Republican, February 8, 1869. 
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that Mills had a right to explain his conduct,^^ but Davis 

disregarded him and "poured the long pent up passions of 

his heart upon Mills." When a motion was made to excuse 

Mills, the convention had a quorum of one and the A. J. 

Hamilton faction had a majority. Davis and his followers 

were in a predicament. To prevent further action. Ruby 

and Newcomb resigned to break the quorum. Longley felt 

that Davis ordered their resignations to be read as an 

insult to the convention when he should have ordered their 

arrest for their abusive language. Hamilton then asked if 

the quorum should be a majority of ninety or of those who 

were still entitled to a seat in the convention. Davis, 

however, ignored Hamilton, declared the meeting adjourned 

67 
until the next day at 10:00 a.m., and left the rostrum. 

In his official report on February 11 General Canby inti-

6 8 
mated that the chairman had adjourned to preserve order 

rather than to break up the convention. In any case, 

before he got halfway down the aisle, his opponents made 

M. L. Armstrong of Lamar County president pro tern. At the 

door the president was taken into custody by the sergeant 

at arms and forced to remain in the chamber. Hamilton, 

Convention Journal, 1868, 2 sess., pp. 527-528. 

6 7 
Daily Austin Republican, February 9, 1869; 

February 8, 1869, 
6 R 

U, S, 40 Cong,, 3 sess,. House Exec. Doc. 97, 
pp, 2-3. 
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"being as usual drunk," according to Bennett, reported 

that the house was full, and, obtaining the floor, spoke 

against Davis for two hours of which "vehement denunci

ation and personal abuse was indulged in for fifteen min

utes" to the disgust of all but the Austin delegates.^^ 

Then, when he finished speaking, he moved the adjournment 

of the Armstrong convention until 9:30 a.m. the next day,^^ 

thirty minutes ahead of the time announced by Davis. 

Before the appointed hour the next morning many delegates, 

convinced that the convention was over, started for home. 

The next morning a reporter, who inquired of a per

son coming out of the capitol if the convention was in 

session, received the satirical quip that so many dele-

gates were in jail that to obtain a quorum the convention 

had found it necessary to meet in the nearby courthouse. 

Only the delegates of the Armstrong convention assembled 

at the designated time and place but without a quorum. 

One delegate, sent by the convention, went to Davis and 

asked him to officially adjourn the convention, but he 

reportedly refused. The assembled delegates then sent a 

69 
A. J. Bennett, Washington, to James Newcomb, Feb

ruary 8, 1869, "Last Days Proceedings of the Reconstruction 
Convention," 10 MS pp. in Newcomb Collection, Archives, 
University of Texas Library. 

70 
Galveston News, February 14, 1869. 

71 
The Harrison Flag, February 11, 1869. 
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committee to consult with Canby in regard to the printing 

72 bill and the closing of the convention. Canby advised 

the committee that the existing convention should complete 

the secretarial work and then adjourn in a formal manner, 

and that no further acts would be valid. He declined to 

take charge of the records until they were complete and 
73 

verified. The Armstrong group, therefore, decided to 

appoint a commission to take charge of the records and 

complete the drafting of the constitution. 

During the day the feeling between the two opposing 

groups grew more intense. When the Armstrong convention 

reassembled at 1:00 p.m., it was again unable to obtain a 

quorum as only thirty-six answered the roll call. Never-

74 theless, the group rejected Canby's advice to go home. 

A committee of fifteen was appointed to take charge of the 

records of the convention and deliver them to Canby for 

preservation. When it was ascertained that Bennett, the 

assistant secretary and pliant tool of Davis, had taken 

charge of the records without authorization and was miss

ing, the convention dispatched the sergeant at arms to 

^^Daily Austin Republican, February 8, 1869; 
Galveston News, February 14, 1869. 

^^U. S. 40 Cong., 3 sess.. House Exec. Doc. 97, pp. 
2-3. 

'̂ "̂ Bennett to Newcomb, February 8, 1869, "Last Days 
Proceedings of the Reconstruction Convention," in Newcomb 
Collection, 
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75 find and bring him into the hall. According to Bennett, 

some "roughs" arrested and brought him before the assem

bly. When given permission to state his opinion about the 

proceedings, he defied the authority of the "rump" con

vention. Thereupon, a motion by Hamilton that he be dis-

76 
missed for contempt carried, but first he was compelled 

to deliver the records. The convention, having concluded 

a hard day's work, passed a resolution to adjourn sine die 

on Monday at 12:00 noon, and then adjourned until 9:30 a.m. 

77 on that day. 

Meanwhile, that afternoon (Saturday) Canby urged 

Davis to unite the delegates and to adjourn the convention 

in a decorous manner. Davis promised to do so, and 

reportedly called for the convention to assemble that eve

ning. At the designated time he had the hall lighted and 

appeared with an army officer, but v/hen the roll was called 

only two delegates and three ex-delegates answered. He 

then, in accordance with the request of the commanding 

general, directed the secretary, W. V. Tunstall, to turn 
7 o 

over the records to Canby and declared the convention 

"̂ D̂adlv Austin Republican, February 8, 1869. 

"''̂ Bennett to Newcomb, February 8, 1869, "Last Days 
Proceedings of the Reconstruction Convention," in Newcomb 
Collection. 

'̂ D̂aily Austin Republican, February 10, 1869. 

^^Convention Journal, 1868, 2 sess., p. 529. 
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adjourned sine die. Davis' orders to the secretary were 

only formal because the Armstrong group had possession of 

the records. 

Difficulty was experienced in collecting the rec

ords because they had been left in disorder. When all 

the records had been located, the clerical force of the 

Armstrong convention and a staff from Canby's office set 

to work on Sunday to complete the constitution from the 

rough copies and the minutes. Canby also appointed a com

mission composed of one member from each faction, Morgan 

Hamilton and J. W. Thomas, and an officer of his staff, a 

Major Lathan, to superintend the work of copying and com

parison. Although the public seemed to approve of Canby's 

tactics, A. J. Hamilton argued that the coup d' etat per

petrated by the commanding general should not be 

79 accepted. 

Hamilton swore he would come into the hall on Mon

day morning, hold a session of the anti-divisionists, and 

make a "call" of the house. When the Hamiltonians tried 

to meet at 9:30 a,m,, however, they were prevented from 

doing so by Canby's troops who were stationed with fixed 

bayonets at the capitol. They were informed that Canby 

did not recognize them and that no more than five members 

of the late convention would be permitted in the hall at 

79 
Daily Austin Republican, February 9, 1869. 
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any one time. They thereupon met outside the chamber 

without a quorum where Hamilton moved that inasmuch as the 

military inside the hall refused to permit them to enter 

80 that they adjourn without day. Thus, the convention, 

official and unofficial, had reached its stormy end. 

The Austin Republican claimed that Canby approved 

the action of the delegates who remained in session by 

ordering them to be paid a per diem up to and including 

Monday, the day of final adjournment. It also claimed 

that Davis, a revolutionist and a "puppet dancing to the 

strings" of Canby, was responsible for the "conspiracy" 

with six other delegates, the "farce" into which the con-

81 vention had degenerated, and the "disgraceful" close. 

Evidently, the paper was vituperative because Davis had 

opposed allowing it to print the journals of the proceed

ings . 

It had been eight months since the first session 

convened, and the convention had been in session for 

almost five months. Seven divisionists had succeeded in 

preparing a constitution for a proposed state, and a dele

gation had been officially appointed to go to Washington 

to influence Congress to admit it into the Union. 

^^Bennett to Newcomb, February 8, 1869, in Newcomb 
Collection; Daily Austin Republican, February 10, 1869. 

•̂̂ Daily Austin Republican, February 10, 1869; 
February 8, 1869. 



CHAPTER IV 

TRIP TO WASHINGTON 

After the convention adjourned, the members of the 

official commission to Washington split up. Davis left 

Austin in the direction of the Rio Grande, his old stomp

ing ground. Flanagan took the nearest road for his farm 

near Henderson after an "unpleasantness" with Bryant of 

Grayson. Varnell made his way to the Gulf of Mexico, 

while Burnett drove eastward for Houston. Whitmore has

tened to Tyler to avoid suspension as a "Registrar in 

Bankruptcy," while the "amiable" Morgan Hamilton remained 

in good h\mior among the inhabitants of Austin. The only 

time between their selection and their departure that they 

acted as a team V7as when they withdrew the $6,000 from the 

state treasury with which to defray their expenses. 

Not only did the commission fail to take concerted 

action but also the number of its supporters declined. In 

the convention Davis had bargained for the support of 

northern and eastern delegates. Having convinced some 

that their vested interests would be best served by 

division, he had their support until he had proclaimed 

that the easterners were not fit to govern and had given 

them a backhanded slap by not including any northern 

Daily Austin Republican, February 12, 1869. 

81 
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divisionists in the Washington commission. The commis

sion was thus clearly sectional v/hen nothing less than a 

united front was necessary. 

Although they had been foiled in the convention 

from obtaining division, the commission still hoped to 

persuade Congress and President-elect Grant to accept the 

"Constitution of the State of West Texas," The official 

committee, including Davis, Morgan Hamilton, Whitmore, 

Varnell, Flanagan, and Burnett, was accompanied by a num

ber of supporting delegates. Prominent among the group 

were, according to the partisan characterizations of Colo

nel John L. Haynes, the "philosophic" Degener; the "daddy 

of the bastard babies," Newcomb; the "immaculate martyr of 

virtue," Ruby; "rapist" Bryant of Harris; and "yes-man" 

Bennett. The last four should have been enough to destroy 

the influence of any delegation, but they were joined in 

Washington by Harry Taylor who had fled to Ohio to avoid 

being tried on an indictment for swindling by the grand 

jury of Travis County. Haynes quipped that all the dele

gation lacked to make it complete was Jim Cassidy, the 
3 

radical editor of the Tyler Index. 
Newcomb, although not selected as a member of the 

commission, nevertheless, managed to get to Washington. 

^Dallas Herald, February 6, 1869. 
3 
Daily Austin Republican, March 16, 1869. 
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However, since the convention failed to pass a printing 

bill that would have given him and Bennett possession of 

the records and would have allowed them to superintend 

their publication by newspapers in Washington that advo-
4 

cated division, he exerted very little, if any, influence 

after the last San Antonio meeting. 

On February 9, the day following the Hamilton 

faction's adjournment of the convention, the third and 

largest San Antonio mass meeting was held. When Davis, 

Degener^ and Newcomb arrived in the city, the meeting was 

called by means of public notices to all Bexar County cit

izens through newspapers and posters in both English and 

German, The objective of the meeting was "to obtain an 

expression of opinion of the residents of the city and 

county" regarding division. Although the residents of the 

city were regarded by Davis as favoring division, appar

ently few divisionists attended the meeting because they 

feared the results. The chairman must have been opposed 

to division because there were no speeches made in favor 

of division. Alexander Rossy, a German unionist, Don 

Antonio Navarro, an old Texas patriot, and other influ

ential men delivered speeches against division. One 

speaker dissected the "Constitution of the State of West 

Texas" and its fathers with withering sarcasm and 

Daily Austin Republican, April 16, 1869. 
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proclaimed that he had never favored separation.^ Thus, 

the citizens of Bexar proceeded to repudiate the handiwork 

of their own representatives. 

Upon passage of a motion directing the chairman of 

the meeting to name a committee of seven to express offi

cially the sentiment of the citizens, the following reso

lutions were drafted and adopted. The people of San 

Antonio did "not consider the gentlemen selected by the 

convention as qualified to represent the condition of the 

State, having been almost entirely taken from the most 

extreme men of the body; and being all pledged to advocate 

Division." They deemed the present time "unfavorable for 

settlement of the question, because the measure retards, 

if not prevents proper Reconstruction of the State," and 

they opposed the Colorado River as the eastern boundary. 

They denounced the "Constitution of West Texas" because it 

was issued "without authority, is deficient and anti-

Republican in many parts, and gives direct lie to Grant's 

celebrated motto: 'Let us have peace!'" Convinced that 

the only people who would support division were a "few 

aspirants to office and some malignant men," they pledged 

to discard Davis, a man who "seeks to thrive on misfortune 

of the country, and tries to prevent real reunion of the 

nation." Then, they appointed Alex Rossy as their delegate 

^San Antonio Herald, February 11, 1869. 
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to Washington "to unite with other Texas delegates and 

lay before the national authorities the true conditions 

of the State; and to protect them against division by 

the line proposed by the authors of the pamphlet."^ 

Alexander Rossy was only one of several who were 

chosen throughout the state by the people to defeat 

division. On February 10 at 8:00 a.m. a special stage, 

containing the "people's Commissioners" to Washington 

from Travis and other counties, left Austin for Brenham. 

Among the delegation were: A. J. Hamilton and Colonel 

John L. Haynes of Travis, W. H. Fleming of Red River, 

Judge M. L. Armstrong of Lamar, F. W. Sumner of Grayson, 

and W. H. Posey of Lavaca. They were to be joined on 

the road by A. P. McCormick of Brazoria, Julius Schutze 

of Bastrop, who in the convention had been chairman of 

the Committee on Education, Dr. R. N, Lane, who was 

connected with the internal revenue service for the 
7 

Austin district, and Judge James H. Bell of Austin. 

Several other unofficial groups also went to the capital 

of the nation in order to counteract the influence of the 

San Antonio Herald, February 11, 1869. 

7 
San Antonio Herald, February 12, 1869; Daily 

Austin Republican, February 11, 1869. 
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divisionists. The anti-divisionists hoped to influence 

Congress to accept the Constitution for Texas that had been 

formed in the last days of the convention. After all the 

factions assembled, there were some fifty Texans in the 

nation's capital, most of whom were opposed to division. 

The Austin Republican was proud that Texas, at such 

an important crisis in her history, had such qualified men 

to represent her interests at Washington. A. J. Hamilton 

was esteemed there and had the full and implicit confi

dence of President-elect Grant, whose admiration for him 

had never been concealed and who appreciated the services 

he had already rendered the country. Fleming, Sumner, and 

Armstrong were long-time residents of the northeastern 

part of the state. Posey would attract the special atten-

tiveness of the authorities because he was from "West 

Texas," and had fought for the North in the late v/ar. 

Afterwards, he had gone into business in Lavaca County and 

had won the confidence and esteem of the people who had 

Other anti-divisionists in Washington were: Judge 
Donald Campbell of Jefferson, Colbert Caldwell, George W. 
Paschal, Colonel G. H. Sweet of San Antonio, Captain C. 
Duval Harn, Captain Max Mobins of Brown, C. J. Stock-
bridge, L. E. Edwards, Dr. M. Boulds Baker of Houston, 
B. 0. Watrous, Dr. A. Krause, Dr. Levi Jones, Ben H. 
Epperson, W. E. Home, A. P. Wiley, Collector C. K. 
Hall of Galveston, Henry Himber, James T. Kelher, A. F. 
Buffington, Colonel Jesse Stancel of Galveston, Colonel 
DeWitt of Brown, Judge Ochiltree, and Morphis, who was a 
correspondent for the Houston Telegraph. Daily Austin 
Republican, March 16, 1869. 
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selected him as their representative in the late con

vention. In that assembly he had bent his energies to 

form a constitution for the whole state. Thus, his very 

presence in the Hamilton delegation must have been an 

eye-sore to Davis, who had insisted that the opponents of 

division opposed northern men and that carpetbaggers would 

receive no mercy at their hands. Haynes had occupied a 

prominent position for the previous six years. He had 

been a colonel of volunteers in the Union Army during the 

war. After the war, he had organized and drilled the 

Republican Party in the state and had served as chairman 

of its executive committee. He had promised Longley a 
9 

series of letters during his stay in Washington. He was 

well qualified to give an accurate report. 

Alex Rossy, San Antonio's commissioner, had waited 

for a favorable report from a finance committee appointed 

at the final mass meeting. Everyone had been urged by the 

Herald to contribute his "mite," for they all had an 

interest in the mission and should show their faith by 

their works.'^^ On February 19 Rossy, who was the recipi

ent of a liberal share of abuse from the Express, left for 

Washington. According to the Herald he bore the good 

wishes and ardent hopes of a "great majority of the 

^Daily Austin Republican, February 11, 1869. 

•̂ Ŝan Antonio Herald, February 12, 1869. 
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property holders who prayed that he V7ould be instrumental 

in thwarting the wild, visionary schemes for dismember

ment." Apparently, enough money had been raised to pay 

for his expenses. 

After the rival delegations had left the state, 

Longley ran letters in the Austin Republican from eastern 

Texas opposing division and claiming that L. D, Evans, 

Flanagan, and Dr, Adams had misrepresented their constitu

ents. One letter proclaimed that more than three-fourths 

of Adcims' constituents were opposed to a state with the 

12 Trinity River as the western boundary. The printing of 

the letters was timed to appear when the three representa

tives were unable to defend their positions. 

Haynes reported that heavy rains had prevented the 

Austin delegation from arriving in Brenham until late on 

13 February 14. Three days later the Houston Times 

reported that the unofficial commission was in that city 

on February 16. The "people's commissioners," according 

to Haynes, arrived in New Orleans on February 22, would 

leave the next day, and would reach Washington on February 

27. They had "overhauled" the divisionists and intended 

^^San Antonio Herald, February 21, 1869. 

Daily Austin Republican, February 18, 1869. 

^^Ibid., February 19, 1869. 

^"^Ibid., February 22, 1869. 
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to "escort" them from New Orleans to the capital. 

"Traveller" (Colonel G. H. Sweet), a friend of the editor 

of the San Antonio Herald, reported on March 8 that he had 

travelled not only with Bell, Harn, and Rossy, who evi

dently caught up with the Austin delegation, but also with 

Davis and Robert K. Smith. Sweet also reported that it 

had required them seventy-two hours to traverse the long 

road from New Orleans to Washington, a distance 1,275 

miles. The delegation evidently reached their desti

nation on either February 26 or 27. 

Meanwhile, the division of Texas, according to the 

Washington correspondent of the Galveston News, had 

17 
excited very little interest in the nation's capital. 

Although Congress planned to listen to the commission, it 

seemingly was opposed to division. If the plan had in

cluded a large colonization scheme and a number of rail

road lines that presented an opportunity for making money, 

it might have assumed greater importance. The situation, 

according to a correspondent of the New Orleans Picayune, 

had been discussed prior to the arrival of the Texas dele

gations and Grant was opposed. The divisionists should 

not have "flourished so many trumpets," but should have 

^^Daily Austin Republican, March 3, 1869. 

•"•̂ San Antonio Herald, March 19, 1869. 

•'•''ibid., February 14, 1869. 
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"slipped here" because they found the "ground can-
no 

vassed." A. J. Bennett, who had arrived in advance, 

although not an official member of the commission, was 

delegated to speak for them until their arrival.•'•̂  

When the commission, representing the desires of 

the "loyal" Texans, arrived in Washington, the Daily 

Morning Chronicle reported favorably upon the character 

of the committee members. Failing to mention Burnett, 

it claimed that all parts of the state were represented. 

Morgan Hamilton represented the central region; Varnell, 

the western section; and Whitmore, the eastern portion; 

while Davis and Flanagan represented the state at large. 

Earnest and true Republicans, they were known throughout 

the state as men desiring reconstruction upon the issue 

decided in the last presidential election, namely "that 

loyalty shall govern what loyalty conquered." Then, the 

paper praised the leader of the commission. Davis' record 

during the war was known by soldiers v/ho had served in the 

Department of the Gulf, where by hard service and fighting 

he had gained the honor of being the only brigadier gen-

20 eral of Texas volunteers. 

On March 4 Haynes estimated that there were over 

18 
Daily Austin Republican, February 18, 1869. 

19 
Daily Morning Chronicle (Washington), February 

24, 1869. 
^^Ibid., March 4, 1869. 
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100,000 visitors and some 500 delegations in the city, 

with over 1,000 schemes; nonetheless, his friends had com

fortable quarters, while the divisionists had a hard time 

finding a suitable place to stay. A. J. Hamilton, the 

leader of the "people's commissioners," stayed at the 

21 
Kirkwood House, evidently one of the finer hotels in the 

city. On the other hand, Bennett boasted that he had set 

up a grocery and cigar store with suitable retiring rooms 

for the official commission. However, the divisionists, 

who stopped at the "National" Hotel, did not remain there 

very long. Varnell quipped that they were placed on the 

first floor — from the roof. He informed the management 

that if the crowd pressed for room, he would get on the 

roof as an accomodation. Morgan Hamilton, the brains of 

the group, complained in vigorous style until the com

mission found another place to stay. In the end Davis 

stayed at 449 C Street between First and Second streets, 

while the rest of the commission' could be found at 389 

Third Street.^^ 

Haynes reasoned that the commission lacked suffi

cient funds to defray their expenses and lacked support in 

Congress. He felt that they would have a "good deal of 

starch" taken out of them before they were there for a 

21 
Daily Morning Chronicle, March 8, 1869. 

^^Ibid., March 4, 1869. 
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"fortnight" because they received a shabby reception. As 

an indication that they lacked sufficient funds, he deri

sively mentioned that he had seen Newcomb and Ruby on the 

street on the morning of March 4 "locked arm-in-arm" and 

protected from the rain by a partnership umbrella. The 

commission had all that money and only one umbrella for 

two important "adjuncts of the delegation!" Haynes also 

felt division could not get twenty votes in Congress.^"^ 

As soon as the members of the divisionist dele

gation arrived in Washington, they met with as many gov

ernment officials as possible. On March 1 they, with 

G. W. Whitmore acting as their spokesman, had their 

initial visit with President-elect Grant. Whitmore, who 

had represented Smith County in the convention, ranked 

next to Ruby in the Loyal Union League, being vice presi-

24 
dent.^ Then, Davis, "Old Morg" (Morgan Hamilton), and 

five other divisionists on the evening of March 7 called 

upon ex-Vice President Benjamin F. Wade, who had sponsored 

the Wade-Davis Bill. In the interview they expressed 

their determination to oppose ratification of the consti

tution submitted by the convention and charged that A. J. 

Hamilton and a majority of the delegates had gone over to 

23 
Daily Austin Republican, March 16, 1869. 

24 
San Antonio Herald, March 5, 1869. 
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the conservatives. Wade, however, remembered that 

Hamilton, a personal friend of his, had been the head of 

the Texas delegation at Chicago in May of 1868 and had 

cast a vote for him as vice president on three successive 

26 

ballots. Then, the divisionists on March 9 obtained 

through the kindness and influence of General J. J. 

Reynolds, a man whom they had abused to their hearts' 
27 content, a second hearing with Grant. The president, 

however, remained adverse to division. 

Meanwhile, ten of the "people's commissioners," led 

by A. J. Hamilton, had visited Grant on March 2. This 

group had also been presented by General Reynolds, who was 
2 8 

quoted as saying "dismemberment of the State is folly." 

Reynolds started to introduce the delegates to General 

William T. Sherman, who had succeeded Grant as commander 

of the army, and to Major General George H. Thomas, one of 

the most gifted and successful of Union commanders, but 

Sherman interrupted with the admonition that he dispense 

with calling their names because he "wouldn't remember 

them."^^ In the interview Hamilton assured Grant that the 

^^San Antonio Herald, March 14, 1869. 

^^Daily Austin Republican, March 23, 1869. 

^^San Antonio Herald, March 23, 1869. 

^^Dallas Herald, March 13, 1869. 

^^Daily Austin Republican, March 16, 1869. 
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convention had made a good constitution that would be 

adopted by the people. Then, the president-elect hinted 

that Reynolds would replace Canby as commander in Texas. 

He believed Canby was an "excellent officer," but felt 

that it was "due General Reynolds" to restore him to his 
30 

command. The delegation was well pleased with the 

interview. 

Meanwhile, the dispatches from VJashington cheered 

the anti-divisionists back home. The "people's Commis

sioners" were laying the "revolutionists" in the shade. 

Longley proclaimed that division would not again be seri

ously considered and that the "howling of the Coyotes" was 

no cause for alarm. He almost felt like congratulating 

the "Austin Ring" (A. J. Hamilton and his followers), if 

31 their victories had not been so frequent. The editor of 

the Daily Morning Chronicle felt that the Texans would 

rejoice in the return of Reynolds, who had been a favorite 

with "earnest men," as military commander of the state. 

A. J. Hamilton, Governor Pease, Judge Bell, and Haynes had 

insisted that the state was in a condition of comparative 

peace and that the firm, wise guardianship of Reynolds was 
32 

necessary for thorough and quick "redemption." Reynolds 

30 
Dallas Herald, March 13, 1869. 

•̂̂ Daily Austin Republican, March 5, 1869. 

32 
Daily Morning Chronicle, March 9, 1869. 
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had re-established his cordial relationship with Grant, 

one of his classmates at West Point. 

Since there had been little news of the official 

commission, Longley on March 4 asked if anyone knew what 

had happened to Ruby and the rest of the Hebrew chil

dren"? Four days later he reported that the telegraph 

still had not transmitted a single syllable in regard to 

the actions of the "nondescripts" who had favored divi-

33 
sion. None of the delegates had been before the Com
mittee on Reconstruction, according to "Traveller" on 

March 8, because the committee would be changed by the 

34 new Congress. 

It was already apparent that the divisionists 

were fighting an uphill battle. On March 11 "Traveller" 

thought some of the Davis commission, particularly Varnell 

and Flanagan, had begun to see the errors of their ways 

and were inclined to "jine" the Hamiltonians. He be

lieved, hov/ever, that Davis, Morgan Hamilton, Degener, and 

Newcomb would remain adamant.^^ Although there is no evi

dence that Flanagan changed sides, Varnell wrote to editor 

Longley on March 15, explaining that he had left the con

vention before it adjourned and had not signed the 

^^Daily Austin Republican, March 8, 1869. 

"̂̂ San Antonio Herald, March 19, 1869. 

^^Ibid., March 23, 1869. 
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constitution. Now he was anxious not only to sign but to 

support the document; therefore, he authorized Longley to 

sign his name to the instrument when it was printed. The 

printing had been completed, however, before the letter 

36 

arrived in Austin. Longley, as early as March 16, pre

dicted that division was a "dead cock in the pit." If 

anyone felt miserable on inauguration day, with the excep

tion of ex-President Johnson, it was the "Coyotes" because 
37 they had a "hard row to hoe." 

On March 11 Davis submitted a "Memorial" to the 

Senate and House of Representatives. The document con

sisted of statements respecting the conditions of the 

state and a remedy that was considered necessary to recon

struct the state upon a loyal basis. Included in the 

memorial was a report, submitted to the convention on June 

30, 1868, that listed 331 people killed in 1867 as compared 

with 77 in 1865. In the report General Reynolds was 

quoted as lamenting on December 4 that the "civil law East 

of the Trinity is almost a dead letter. In some counties 

the civil officers are all, or a portion of them, members 

of the Ku Klux Klan. Free speech and free press have 

never existed in Texas, Civil courts cannot punish out

laws," Governor E, M, Pease was quoted on December 2 3 as 

•̂ D̂aily Austin Republican, March 29, 1869, 

^^Ibid., March 16, 1869. 
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having despaired that "no fair elections could be held 

in the State, the freedmen being debarred from voting by 

threats of violence." 

The Davis Memorial then lamented that, although the 

convention was seven-eighths Republican as a result of the 

strict registration requirement, a considerable number who 

called themselves Republicans had not followed the wishes 

of their constituents. The proposed constitution for the 

whole state provided no satisfaction or security to loyal 

citizens. In fact, it was endorsed by the Democrats, or 

rebels, and very few Republicans. It recognized the va

lidity of rebel legislation not prohibited by the Consti

tution or laws of the United States, thereby placing the 

legislature during the rebellion on equal footing with 

those in the loyal states. It wronged individuals and 

destroyed the school fund by declaring the payment of Con

federate money and state warrants, created by the further

ance of rebellion, the valid equivalent for gold claims 

against railroads and purchasers of university lands. It 

abolished safeguards offered by the reconstruction acts 

with regard to the right of suffrage and allowed utmost 

latitude to the disloyal. The proposal to guarantee that 

no future legislature could abridge the privilege of vot

ing or other civil and political rights to colored citi

zens had been voted down. Such a docuiaent was sure to 

be accepted by the rebel majority because Canby was not 

/^ 



98 

sufficiently strong to assure a fair canvass of the Negro 

population. The best remedy to the problem, the memorial 

recommended, would be to postpone the submission of the 

new constitution to the people for ratification (The con

vention had specified the first Monday in July.) until the 

strong arm of national power had restored the state to 

genuine peace and Congress had intervened to remodel the 

constitution. 

The memorial next emphasized that the convention 

had elected the commissioners to present to Congress the 

resolution adopted on January 20. Since many difficulties 

had been encountered while providing a government for the 

large state, the assembly adopted a resolution which 

declared that the prevailing lawlessness rendered division 

necessary and proper. Texas' great' size, nearly 300,000 

square miles, was unwieldy, and it ought to be divided 

into states of more convenient size. The great diversity 

of sectional interests and the marked dissimilarity of 

pursuits and habits of the people, distinguishing east 

from west, rendered it impossible to produce harmony, 

public welfare, and prosperity in all the sections. The 

opinion of the convention committee had been endorsed by a 

majority of the convention and "by the people in many 

public meetings." 

Furthermore, the memorial asserted that the plan of 

division and boundary lines which found the greatest favor 
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with the people was the Beaman bill. The Beaman plan took 

the seashore of the Gulf of Mexico as the basis for divi

sion and proposed the Colorado and Trinity rivers as the 

dividing boundaries of three states. On the bases of 

equality of soil, of present and potential future popula

tion, of capacity for taxation, of common interests and 

homogeneity, and of outlets for trade, the plan was the 

best that could be devised. The smaller eastern state 

would profit by having to pay lower taxes. An undivided 

state would be controlled by rebels; however, a three-way 

division would give three loyal states because the army 

officers could get out the Negro vote. Due to the marked 

difference between the political feelings of the people 

east and west of the Colorado, it assumed that the west

erners could be entrusted with self-government, but that 

the two eastern states should for some time remain under 

federal control. If Congress was unwilling to erect new 

states, the memorial requested that the state be divided 

and that the different sections be placed under separate 

territorial or military governments until security could 

38 be attained. 

^^The following table was presented in the Davis 
Memorial. 

East Texas Middle Texas West Texas 
White 161,217 164,613 94,318 
Colored 78,083 77,835 26,958 
Total 239,300 242,448 121,276 
Square Miles 32,813 63,423 96,628 
Taxes $107,585.72 $272,487.41 $133,667.47 
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The memorial v/as signed by Davis, Flanagan, Morgan 

Hamilton, Varnell, and Burnett. "̂^ Burnett, however, de

nied that he signed or authorized the attachment of his 

name to the memorial. Noticeable also was the absence of 

Whitmore's name. 

^ Daily Morning Chronicle editorial of March 24 

analyzed the Davis Memorial, the proposed constitution for 

the whole state, and division. It was with regret that 

the editor had learned of the split among Texas Republi

cans. He had seen a copy of the memorial to Congress 

signed by five commissioners sent by the state convention. 

The memorial, which gave a fearful account of lawlessness 

and crime in Texas, proposed as a remedy the division of 

the territory into three states and the postponement of 

the election scheduled for July. It offered a chance to 

send loyal men to Congress and to elect three loyal state 

governments. However, Burnett, who had been chairman of 

the committee to inquire into the conditions of the state, 

had emphatically stated that nearly every official report 

bore evidence of an increasingly better feeling toward the 

government and the loyal men and a decrease of lawlessness 

and crime since the last presidential election. He had 

declared that he did not sign the memorial, and that if 

oq 

Copies of the Davis Memorial were found in 
Flake's Bulletin, March 27, 1869, and Daily Austin 
Republican, March 31, 1869. 
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the resolution which had authorized the commissioners to 

Washington had provided that they should urge Congress to 

reject the constitution and postpone reconstruction, it 

would have been defeated by a large majority. The editor 

thought that a majority of the commission was too wedded 

to division and that their only interest in coming to 

Washington was to obtain division. He questioned the 

assertion in the memorial that an unsound whole could be 

cut into three sound parts, and he could not understand 

how it was possible to organize three loyal governments 

and impossible to organize one. He believed that recon

struction was the supreme duty. Division could be consid

ered afterv/ard upon its own merits. The constitution of 

the whole state was, he felt, markedly "Republican, 

enlightened, and progressive." 

Haynes, in a March 24 letter, claimed the Davis 

group was "poisoning" the minds of Benjamin F. Butler, 

chairman of the House Committee on Reconstruction, and of 

other members of the Congress. He asserted that if the 

"people's commissioners" had not come to Washington, the 

Davis commission would have inflicted a lasting "injury" 

upon the state as it not only spoke officially for the 

convention, but also assumed to speak for the people of 

the state. The Burnett protest, however, had shown the 

^^Daily Morning Chronicle, March 24, 1869. 
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fallacy of its claims. 

In two editorials on the Davis Memorial, Longley 

denounced the commission, the memorial, and the claim of 

its fathers to speak for the people. He surmised that the 

commission labored under two delusions: that the new con

stitution V70uld never appear in print, and that the false

hoods in their memorial, including the forged signature of 

Burnett, could never be denied. He denounced the memorial 

as "vulgar" in style, "acrimonious" in spirit, and "vil

lainous" in objectives. In it could be seen the "lowdown" 

of Newcomb, the "bile" of Morgan Hamilton, the "virtue" of 

C. W, Bryant, and the "philosophy" of Degener, In pro

testing the memorial's claim to speak for the people, the 

editor argued that there had not been more than five divi

sionist meetings held in the state and the aggregate 

attendance had not exceeded five-hundred voters. More

over, most of those who had favored division desired the 

Brazos River as a boundary line. Not more than fifty peo

ple had expressed themselves in favor of the Colorado and 

42 Trinity boundaries. 

The editor of the San Antonio Herald reiterated the 

arguments of the editor of the Daily Morning Chronicle 

•̂̂ Daily Austin Republican, April 13, 1869 

"^^Ibid,, March 30, 1869; April 2, 1869. 
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against the Davis Memorial. The San Antonio editor con

fessed that he failed to see the logic in the reasoning 

of the memorial's framers that an unsound whole could be 

cut into three sound parts. He claimed the divisionists 

were interested in division instead of reconstruction. He 

also felt that the supreme duty v/as to reconstruct and 

that division could be considered upon its merits at a 
43 later date. 

As a result of the memorial submitted by Davis, 

Fernando C. Beaman of Michigan asked for unanimous con

sent in the House on March 16 to present two bills drawn 

by "some gentlemen" from Texas. Upon receiving consent 

Beaman introduced a bill (HR No, 131) to divide Texas in

to three states, and another bill (HR No, 132) to divide 

Texas into three territories. Both bills, which were read 

twice and referred to the Committee on Reconstruction, 

proposed the Trinity and Colorado rivers as separating 

44 boundaries. 

The Texas delegation favoring reconstruction under 

the constitution adopted by the late convention met in 

Washington on the evening of March 16 at 500 Ninth 

p, 100, 

"̂̂ San Antonio Herald, April 7, 1869. 

44 
Congressional Globe, 41 Cong., 1 sess.. Vol. 41, 
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Street, After the meeting was called to order by 

Haynes, A, J. Hamilton was selected chairman and Max 

Mobins was appointed secretary, Burnett was there, ready 

to support Hamilton and the constitution for the whole 

state. Bell, who had been appointed at a previous meeting 

as chairman of a committee to prepare an address to the 

House Committee on Reconstruction, submitted a memorial 

setting forth the conditions and the political events, 

including a history of the late convention, in the state 

since the war. Upon motions by Paschal and Armstrong 

46 respectively, it was adopted and signed. 

The next day Haynes wrote Longley. He gave an 

account of the meeting, and promised to mail a copy of the 

memorial, which was being printed in New York and would be 

out the next day. He charged that the Davis document, 

which had been printed and circulated, was false. He also 

took the opportunity to slam Bennett, Newcomb, and Harry 

Taylor who, he claimed, ran the "division machine," 

Bell's "Statement and Memorial" was presented by 

A. J, Hamilton to Butler on March 18, It V7as an account 

of the progress of reconstruction, an explanation of the 

The follov;ing were in attendance: A, J. Hamilton, 
Paschal, Bell, McCormick, Armstrong, Fleming, Harn, Mobins, 
Campbell, Baker, Edwards, Buffington, Burnett, Jones, 
Watrous, Krause, Rossy, and Epperson. 

^^Daily Morning Chronicle, March 17, 1869. 

'̂̂ Daily Austin Republican, March 30, 1869. 
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present temper of the people, and a statement of the 

course which "sound policy" dictated proper to be pursued 

in order to carry forward the task of reconstruction. It 

gave reasons why the state could not be divided without a 

detriment to the interests of the people and a greater 

expense than the people could bear. It insisted that the 

people were disposed to submit to national authority, 

despite Johnson's policy of lavish pardons which had 

allowed the rebels to hold conventions and had produced a 

rapid and disastrous change in the temper of the people. 

It advised Butler to allow a plebiscite on the constitu

tion in July as provided by the convention. 

With very few exceptions, the press was sympathetic 

toward the Bell-Hamilton Memorial. The Washington Daily 

Morning Chronicle, after first commenting that it set 

forth a "frightful state of affairs" in Texas and praying 

for relief, six days later invited its readers' attention 

to the memorial which was written with "clearness, dig

nity, and temper" and merited the "perusal" by every mem

ber of both houses. The paper urged the propriety of an 

election in July, It recognized Hamilton, Bell, Paschal, 

48 
The statement was signed by the following men: 

A, J, Hamilton, Armstrong, Schutze, McCormick, Campbell, 
Buffington, Home, Haynes, Lane, Mobins, Caldwell, Bell, 
Wiley, Edwards, Himber, Kelher, Stockbridge, Harn, Rossy, 
and Watrous. Flake's Bulletin, March 27, 1869; Daily 
Austin Republican, March 30, 1869; April 8, 1869. Twelve 
of the sTgners had been delegates at the recent convention 
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and Haynes as "true and tried" Republicans, wished them 

success in their efforts to restore loyal civil government 

to the state, and hoped before a year experience would 

demonstrate the wisdom of the course they advised. In 

conclusion (in heavy black type about six inches in coluiiin 

length) it "trusted" that Congress and President Grant 

would heed the "earnest" words of the memorial.^^ 

Flake claimed that there were two faults in the 

Bell-Hamilton Memorial. The first, unpardonable in the 

eyes of a journalist, was its unnecessary length; the 

second was that state papers should never be embellished 

with rhetoric. He found much, however, in the document to 

commend. It contained the clearest history of recon

struction in Texas and a well stated argument against 

division in which Bell had pictured the factional rivalry 

with delicate skill. Finally, Flake considered the memo-
en 

rial "charitable, conciliatory, and creditable." 

Longley, in a March 30 editorial, believed the 

address of the "people's commissioners" would squelch the 

Davis Memorial because of Bell's close friendship with 

Butler, The address, although long, was a truthful pro

testation of the division issue and characterization of 

the divisionist leaders, Longley supported the memorial's 

49 
Daily Morning Chronicle, March 18, 1869; March 

24, 1869, 
^^Flake's Bulletin, March 28, 1869. 
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defense of the proposed constitution for the v/hole state 

and its request for an election on the date designated by 

the convention.^-^ 

Since the divisionists continued to press for con

gressional adoption of division following the printing of 

the Bell-Hamilton Memorial, an attempt was made to allow 

members of the official commission to debate the subject 

on the floor of the House. On March 19 Representative 

Halbert E. Paine of Wisconsin announced that he had been 

requested by Butler to offer a resolution to admit Davis, 

Flanagan, Morgan Hamilton, Varnell, and Burnett, all mem

bers and delegates from the constitutional convention, to 

the floor of the House. However, Paine was not able to 

offer such a resolution because Fernando Wood of New York 

objected. 

On the same day that Paine attempted to introduce 

his resolution, Newcomb wrote a lengthy letter containing 

an exposition of the activities of the divisionist dele

gation and of his ideas. The delegation appointed by the 

convention had asked Congress to divide the state into 

three territories or states as a reconstruction measure. 

The division, urged by "loyal" men, had been opposed by 

the "rebel" element aided by a few "back-sliding" 

p, 174, 

51 
Daily Austin Republican, March 30, 1869, 

52 
Congressional Globe, 41 Cong,, 1 sess.. Vol. 41, 
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Republicans who had local interests at Austin and hoped to 

"slide" into office, Newcomb claimed that the condition 

east of the Colorado was "appalling," Prepared reports by 

military commanders, the provisional governor, and the con

vention had declared that no fair election could be held 

in the state as early as July. Nev/comb maintained that a 

land where "outlawry," murder, and persecution of "loyal" 

men had become the order of the day was not ready for 

civil government. Loyal men had "fallen like leaves of 

the forest in the autumn wind" because of their fidelity 

to the Republican Party. With such existing conditions to 

submit the constitution, which would enable every "red-

handed rebel" in the state to have a voice in the govern

ment, to the people for ratification would be preposter

ous. The situation, in Newcomb's opinion, would become 

worse unless the official delegation was listened to, a 

division made, a strong military government established, 

and peace restored. Territories formed out of the state 

could be admitted at the pleasure of Congress and as their 

good behavior would warrant. 

The "slip-shod" constitution prepared by the con

vention for a single state, he continued, v/ould be an open 

invitation to the "disaffected, disloyal" element pushed 

out of the "radical preserve" of Arkansas, Tennessee, 

Missouri, and other reconstructed states with the result 

that Texas would become the "Botony Bay" of the South. It 
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was for these reasons that the Republican divisionists had 

cried out to Congress for help. They clamored for protec

tive government, "not for state government," Southern 

slave owners, having fought unsuccessfully for four years 

to establish slavery on a permanent basis, could well 

afford to gruiinble for "twelve" years to tire out the divi

sionists and gain control of the labor and vote of the 

Negroes after the Republicans had abandoned them. How

ever, it was the duty of the Republicans to stand by their 

friends in the South, The problem of reconstruction was 

the restoration of the revolted states to the Union as 

"Republican communities, ruled by Republicans," the party 

of liberty and progress, the party which "maintains all 

national honor and honesty." Otherwise, there would be 

no peace, no equality of citizens, no law or order in the 

South, and one state after another would be controlled by 

the wealthy landowners. Since the military was not suffi

ciently potent to enforce civil order over the "conquered 

territory," the representatives of the loyal states in 

Congress had to see that the good work of redeeming the 

South was not perverted. Thus, Newcomb's solution was to 

give Texas time and to let the next presidential election 

53 find a triumphant Republican Party in the South. 

J. P. Nev/comb, March 19, 1869, "An Appeal in 
behalf of the Republicans of Texas," 4 MS pp. in Newcomb 
Collection, Archives, University of Texas Library. 
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Then, on March 22 Representative Joel F, Asper of 

Missouri introduced a bill (HR No, 196) to divide Texas 

into two parts. His bill called for the territory lying 

west and south of the Colorado River to be organized as 

the "State of Lincoln," and for the continuance of provi

sional government for Texas east of the Colorado River, 

The bill was read twice and referred to the Reconstruction 

54 
Committee, in commenting on the bill, the San Antonio 

Herald claimed that the real objective of the proponents 

of a western state was to defeat reconstruction of the 

whole state so that they might continue to enjoy or obtain 

"fat" offices,^^ 

On the evening of the day that Asper introduced his 

bill. Ruby and Degener, to gain support for division, 

attended an assemblage of Negro men. At the meeting Texas 

was a major topic of discussion. The two Texans reported 

that life and limb were unsafe there, and that it was the 

"unanimous" wish of all Republicans that the state should 

continue under military government until peace and order 

would permit the entire loyal element to vote as they 

desired without intimidation. The proposed constitution 

for the whole state, they insisted, should not be adopted, 

for it would place the ballot in the hands of the disloyal 

54 
U. S, 41 Cong,, 1 sess,. House Journal (Wash

ington, 1869), p, 87. 
55 
San Antonio Herald, March 24, 1869, 
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who would make life and property unsafe for the "loyal" 

element. Despite the prodding of the two divisionists, 

the Negroes agreed without further action to lay the mat

ter over until their next meeting,^^ 

A special correspondent for the Austin Republican, 

who entitled his column "Things Social" and signed it 

"Snooks," on March 2 8 ridiculed Ruby and Bennett. He 

called them a couple of "bully boys with glass eyes." 

Ruby in all his glory, like Falstaff, was a "man of mark 

and sought after." A day earlier "Snooks" had seen the 

Negro divisionist v/alking down Pennsylvania Avenue, "gal

lanting a very handsome quadroon" (a person of one-quarter 

Negro ancestry). "With a plug hat, claw-hammer coat, and 

lavender kids, he appeared irresistible to the Washington 

belle to judge from her pleased aspect." Bennett, accord-

57 ing to the journalist, was about to "committ matrimony." 

Evidently, Davis' "yes-man" had found himself a wife in 

the nation's capital. 

"Snooks" also related the following story. Some

time during the late convention he had attended a social 

gathering held by lobby delegates in Austin. Davis sat at 

the head of the dinner table between two local Negroes. 

After the banquet was over "Snooks," talking to an 

^^Daily Morning Chronicle, March 24, 1869. 

57 
Daily Austin Republican, April 3, 1869. 
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unidentified anti-divisionist delegate, inquired as to 

whether there was any difference between his and Davis' 

objectives in attending the affair. Whereupon the man 

had exclaimed, "Difference hell! I went there to get 

their votes, v/hilst Davis went there to associate with 

58 
them!" "Snooks" comments revealed more about the 

anti-divisionists than the divisionists. He evidently 

was a narrow, petty, Negro-hater, Rather than talking of 

issues, he dealt in personal attacks and malignant name 

calling. However, he seems to be representative of the 

press opposed to division. 

Toward the end of March the "lineups" were changing. 

The divisionists gained at least one convert. F. V7. 

Sumner, who had been expelled from the convention, and 

possibly "others," according to the San Antonio Herald, had 

"gone over" to the Davis faction. This seemingly boost to 

the divisionist cause led a San Antonio Express correspon

dent, writing under the name of "Bexar" and identified by 

the Herald as "Jim Lodown" Newcomb, to predict the success 

of the Asper bill. At least the state V70uld be divided 

into territories "with the west having a good chance for 

59 
immediate reconstruction." On March 28 Flake's classi
fication of Texans in Washington differed from his earlier 

c p 

Daily Austin Republican, April 3, 1869. 
59 
San Antonio Herald, March 25, 1869. 
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lists. The representatives of the state were not a "band 

of brothers tied by cords of sympathy," New names in the 

divisionist camp were Chevalier Riotte of Central America, 

who had left the state eleven years earlier, a Mr, Patten, 

and a Mr, Schlickum, Included in a third classification 

were Buffington and DeWitt of Brown who "run with the 

hares and hunt with the hounds" (associated with both fac

tions, but were in favor of neither). Buffington, Flake 

thought, was the only man from Texas who did not want an 

office, and he was not "sure" of him. A fourth group, 

consisting of Burnett and Varnell, kept their own counsel 

but contradictorily supported both division and the con

stitution for the whole state! 

On March 30 a fifty-man Texas delegation appeared 

before the Reconstruction Committee. A. J. Hamilton, 

Baker, and Judge Ochiltree opposed Davis, Ruby, and Smith 

on division. Hamilton spoke in favor of submission of the 

constitution, but the committee adjourned until April 1 

before completing its hearing. 

That same day Benjamin F. Butler, a controversial 

politician, by unanimous consent presented to the House a 

copy of the constitution of Texas that had been adopted by 

the convention. The House referred it to the Committee on 

^^Flake's Bulletin, March 28, 1869. 

Ibid., April 3, 1869; Daily Austin Republican, 
March 31, 1869; April 2, 1869. 
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Reconstruction and ordered it to be printed. Considera

tion of the constitution was postponed by the committee 

until that afternoon.^^ 

On the following day Representative B. F. Whittemore 

of South Carolina, by unanimous consent, introduced a joint 

resolution (H.Res. 66) to postpone the election in Texas, 

The resolution was read twice and referred to the Recon-

6 "̂  
struction Committee, On April 1 the committee considered 

the election. During the committee meeting F, W. Sumner 

argued in favor of postponing the election,^^ 

The same day, when the House resolution to adjourn 

on April 6 came up in the Senate, the editor of the Daily 

Morning Chronicle took the opportunity to call attention 

to the urgent need for the immediate disposal of the Texas 

problem. Since Texans seemed to be aroused and inspired 

with the spirit of progress, he believed that the state 

"only asks to be let alone," He felt that with Reynolds 

as district military commander the state would be almost 

assured of a fair election. There seemed to be no doubt 

that the "Republican" constitution framed by the recent 

convention Would be adopted. Thus, the state would have 

senators and representatives ready to ask admission to 

62 
U, S, 41 Cong., 1 sess.. House Journal, p. 140. 

^^Ibid. 

64 
Daily Austin Republican, April 3, 1869. 
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Congress at the session the next winter. 

However, a Washington correspondent of The Harrison 

Flag reported that until April 2 it had been considered a 

certainty that a majority of the Reconstruction Committee 

would report against an election in July for the reorgani

zation of civil government in Texas and would favor the 

views of the Davis party. Then, several members of the 

committee announced on the evening of April 3 that no 

66 

action would be taken regarding the state; therefore, 

reconstruction would be allowed to proceed. The sudden 

change in the opinion of the members was caused by the 

violent and rampant speech of Davis in the committee 

hearing that morning. 

The committee met that morning in the room of the 

Committee on Portal Affairs for its final hearing of argu

ments of the Texans, About fifty Texans were in atten

dance. The argument was opened by A. J. Hamilton who ex

plained the provisions of the constitution for the entire 

state adopted by the convention. Showing the document to 

be in full conformity with the reconstruction lav7s, 

Hamilton gave an occasional "gut-shot" to its opponents, 

one of v/hich brought his elder brother to his feet in a 

^^Daily Morning Chronicle, April 1, 1869 

^^The Harrison Flag, April 22, 1869. 
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rage only to be quieted by Davis^*^ before Butler could 

bang down his gavel. 

Varnell followed Hamilton in a "personal explana

tion" regarding his colleague, Burnett, who had presented 

a separate memorial to the committee. He claimed that 

Burnett had confided that he had taken the action as a 

"measure of safety" against the wrath of his neighbor 

"Rebels and Ku Klux Klan." Haynes, through the press, 

condemned Varnell as being either a liar or guilty of a 

"breach of confidence."^^ 

At 11:30 a.m. Butler informed Davis the committee 

would allow him forty-five minutes to make his final 

69 

statement, Davis, then, proceeded to address the com

mittee for the allotted time, interspersing his remarks 

with the reading of excerpts from Texas nexspapers, pri

marily from the San Antonio Express. He claimed that a 

disloyal state could not be made loyal. Since Texas was 

too large, he favored division into three states or terri

tories. He admitted, however, that it would be impossible 

and that he did not expect Congress to act on division 

during the present session. He urged the indefinite post

ponement of the election because lawlessness in the state 

6 7 
Daily National Intelligencer (Washington), April 

5, 1869; Daily Austin Republican, April 15, 1869. 
6 8 
Daily Austin Republican, April 15, 1869. 

69 
Daily National Intelligencer, April 5, 1869. 
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had increased since Grant's election. He charged that 

A. J. Hamilton and his friends were playing into the hands 

of the rebels, who fiercely and bitterly opposed recon

struction, and that they were busy in VJashington pressing 

rebel claims and urging rebel interests. Only by disfran

chising 30,000 Texans would lawlessness diminish and peace 

be restored. "Magnanimity towards rebels," Davis insisted, 

70 "is nothing but cowardice." 

Davis was interrupted several times during his re

marks by questions, the answering of which gave him trou

ble. He became excited by the questions of A. J. Hamilton 

and proposed that they both agree to refuse to become 

candidates for office. Hamilton, according to the 

Alexandria Gazette, replied that he "was not disposed to 

give up so much for so little." He proceeded to relate 

the story of boyhood knife-swapping in which he had alv/ays 

tried to receive at least an equivalent of what he relin

quished.^-^ If Davis was serious, his offer to give up a 

chance for political gain would reduce the possibility 

that all he wanted was a "fat" office. 

Being further interrogated by Hamilton, Davis 

admitted that his faction had nominated him for governor 

of Texas and that he had been a member of the caucus when 

"̂ T̂he Harrison Flag, April 22, 1869. 

•̂'"Daily National Intelligencer, April 5, 1869. 
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the majority of Republicans favored an election. When 

Degener sprang to his feet to protest, Butler commanded 

him to "hush up" and to take his seat, which was between 

72 
Ruby and Riotte. At 12:00 noon Butler announced that 

the argument in the Texas case had closed and adjourned 

73 
the meeting. 

Haynes intimated that when Davis spoke, the "speech 

killed the speaker." Having been badgered by questions, 

Davis had asked for Congress to legislate the "real loyal 

people" of the state (Davis and his friends) into power 

and to hold the state under military control until it 

could be divided in the interests of the loyalists. Only 

one committee member, carpetbagger Whittemore of South 

Carolina, championed Davis. One Republican, John F. 

Farnsworth from Illinois, spoke against him, and Chairman 

Butler denounced the convention vote favoring division as 

rebellion. Not being a forcible speaker at his best, 

Davis made a very poor showing. Haynes described his 

presentation as "vindictive, malignant, and revengeful, 

and did little credit to the head or heart of the speaker, 

and damaged his cause." When the committee adjourned the 

hearing, the Texans believed that because of its 

^ San Antonio Herald, April 16, 1869. Riotte and 
Lorenzo Sherwood of New York, who had left the state 
eleven years earlier, were with the Davis delegation. 

^^Daily National Intelligencer, April 5, 1869. 
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carpetbagger membership it would report in favor of post

poning the election. Haynes, however, learned that the 

committee would make no recommendation, except to give the 

president discretionary powers to delay the election if he 

thought a fair election could not be held.^^ 

The committee evidently was not impressed with the 

divisionist argument that the anti-divisionists had sold 

out to the "rebels." After it adjourned, Butler and 

Whittemore in a private conference agreed "to let Texas 

75 

slide this session."'^ The disposition to postpone the 

election had been partially confirmed by a telegram that 

Flake received from his Washington correspondent. The 

committee on April 1 had ordered Butler to report a reso

lution "postponing the Texas election" until further con-
76 

gressional action. Wording of the telegram referred to 
"instructing" the chairman to report the bill, which led 

77 

to the belief that Butler was opposed to such action. 

On his way to Austin, Reynolds, who had replaced Canby, 

said at Brenham that there would be no election in July. 

*7 A 

Daily Austin Republican, April 15, 1869; San 
Antonio Herald, April 16, 1869. 

^^Daily Austin Republican, April 5, 1869. 

^^Flake's Bulletin, April 7, 1869; U. S. 41 Cong., 
1 sess.. Senate Journal, pp. 114-115. 

^^San Antonio Herald, April 10, 1869. 
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"Of this," he insisted, "you may rest assured."^^ 

Butler on April 8 reported the bill (HR No. 405), 

which the committee had unanimously ordered, authorizing 

the president to designate a date "at such time as he may 

deem fit for the public service" for the ratification of 

the constitution and for the election of members of Con

gress. The bill was read twice, engrossed, was read a 

third time, and passed by a vote of 125 to 25 with 4 7 

abstaining. It was received by the Senate which on April 

9 passed it by a vote of 44 to 9. On April 10 Grant 

79 
signed the bill. Flake correctly argued that the act 
authorized the president to order the election and the 

80 submission of the constitution at his discretion. 

Davis and his followers had another interview with 

Grant during the week immediately follov/ing his signing of 

the bill concerning postponement of the election and 

seemed elated v/ith what he told them. When one of the 

divisionists stated that he had no confidence in Reynolds, 

who had been appointed to replace Canby, Grant told him 

that Reynolds had acted under orders from President 

Johnson and would have been removed if he had not obeyed. 

78 
Flake's Bulletin, April 9, 1869, quoting Houston 

Times (n. d.). 
79 
U. S. 41 Cong., 1 sess.. House Journal, pp. 196-

197; Senate Journal, p. 165. 
^^Flake's Bulletin, April 9, 1869. 
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Reynolds was acting under Grant's orders now and would be 

removed if he should fall short of the president's expec

tations. 

Difference of opinion resulted among the opponents 

of division over Grant's power to allow or disallow the 

election. On April 10 A. J. Hamilton protested Grant's 

power to decide the date of the election. Flake, however, 

was content since the subject had been referred to the 

"wisdom and justice of his Excellency." He was also of 

the opinion that Reynolds possessed the confidence of the 

"loyal" Texans. Because of that confidence, he implored 

his "Excellency" to proceed with the election as provided 

82 by the convention. 

In an editorial entitled "Division Gone Up," 

Longley, prior to the receipt of news that Congress had 

authorized the president to proceed with reconstruction, 

displayed April 5 dispatches as evidence that division had 

"gone up" at Washington. The subject had died in the 
< 

Reconstruction Committee. Congress had determined to give 

Texans an opportunity to return to the Union. A. J. 

Hamilton and his friends had assured Butler and the com

mittee that such was the desire of the people. According 

to Longley, Hamilton had struggled hard with "reckless and 

81 
° San Antonio Herald, April 16, 1869. 
°^Flake's Bulletin, April 20, 1869. 
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unscrupulous" antagonists at Washington, but his "spot

less" Republican record, coupled with his "preeminent 

abilities," had enabled him to defeat the schemes of 

those who strove "to ruin what they could not rule." 

Ruby, Bryant, Newcomb, Bennett, Whitmore, Jim Cassidy, 

and others would "dance where and when" Morgan Hamilton 

and Davis pulled the wires, Longley warned that those 

men would return to the state to stir up confusion and 

strife in the Republican Party and "to poison" the minds 

83 

of the Negroes, 

Degener, Longley continued, had come to grief; his 

paradox had miscarried. He had failed to convince the 

committee that all parts were sound, while the whole was 

unsound. "Jimmy Lodown" had informed the Express that 

Degener had been honored with an audience by Senator Carl 

Schurz of Missouri, German-born statesman and political 

reformer. Schurz, however, was not able to rally any sup

port among the members of Congress to the divisionist 

cause. Haynes, in a letter to the Austin Republican, 

noted that his friend Schutze had a good joke on "Baron" 

Degener. The "philosopher," according to the tale going 

around, formally presented a copy of the divisionist memo

rial to Baron von Gerolt, the distinguished Ambassador of 

the North-German Confederation, hoping to enlist his aid 

83 
Daily Austin Republican, April 6, 1869. 
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in the divisionist cause. The policy of Prussia, however, 

was centralization, and when Schutze called to pay his 

84 respects, the ambassador gave him the copy. Afterwards, 

Schutze had shown the document to A. J, Hamilton and 

Haynes, 

While in Washington, the two factions were also 

engaged in a desperate and bitter struggle to become the 

favored beneficiary of federal patronage in Texas. McKee 

beat Ruby in their bid for the Galveston postoffice, and 

Haynes won over Patten for the Galveston custom house. 

Pedigo was appointed the assessor of internal revenue at 

Galveston and Longley was appointed as a revenue collector. 

Therefore, A. J. Hamilton's endorsees won most federal 

offices. The only victory for the divisionists was that 

F. W. Sumner was appointed assessor in the "Northern Dis

trict." Longley claimed the only thing the Davis party 

could boast of was the $6,000 they had taken from the 

85 
state treasury to pay their expenses to Washington. 

Congress adjourned sine die on Saturday, April 

10,^^ without dividing the state. The Davis faction had 

lost not only its effort to obtain division but also to 

obtain a major share of the spoils of office. Longley was 

^^Daily Austin Republican, April 10, 1869 

^^Ibid., April 9, 1869. 

^^DailY. Morning Chronicle, April 12, 1869 
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of the opinion that Davis, Morgan Hamilton, and Flanagan 

87 had urged division to obtain offices. Nevertheless, one 

thing he knew was certain, the people of Texas had lost 

$6,000. The San Antonio Herald felt that contributors to 

the scheme in that city had been "gulled" and had gone 

into it with open eyes. It was too thankful for their 

88 
defeat even to gloat. 

Although the divisionists had failed in their major 

objective, they succeeded in getting the enactment of a 

measure that gave the power to Grant to delay the election. 

Some members of both delegations remained in Washington, 

hoping to influence the president on this issue. The 

divisionists, having lost their major battle, were deter

mined to delay the readmission of Texas to the Union as 

long as possible. It was rumored that Grant had promised 

the Davis faction to delay the election until November on 

the ground that because of the vast size of the state 

preparations for the election could not be completed by 

July. After it was ascertained that Grant, by means of 

a presidential proclamation, would postpone the election 

until Tuesday, November 30, Degener was quoted as saying, 

"Our mission to Washington has not been entirely in 

^^Daily Austin Republican, April 12, 1869; April 
13, 1869. 

^^San Antonio Herald, April 13, 1869. 
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vain."^^ 

It took the Texans a long time to reach home. Evi

dently, they had discovered that six weeks in Washington 

was not to be enjoyed "for a song."^^ On April 4 Flanagan 

and two anti-divisionists, Burnett and Harn, arrived by a 

Morgan steamer in Houston. Degener, according to "Trav

eller," left V7ashington on Sunday, April 11.̂ •'- His 

friends ought to have given him a public reception when he 

arrived in San Antonio because he had worked very hard to 

erect a new western state. Judge James H. Bell arrived in 

Austin on Monday, April 12, and Morgan Hamilton arrived 

there on the morning of April 21. A telegram from his 

younger brother, dated Tuesday, April 20, reported that he 

would leave Washington the next day; however, he did not 

leave until the first week in May. Haynes and Caldwell, 

who had started home several days earlier, arrived in 

Galveston on April 29. Haynes immediately left for 

Austin, his home, and Caldwell left for Tyler to attend 

92 a session of the supreme court. 

89 
James D, Richardson (ed.), A Compilation o£ the 

Messages and Papers of the Presidents, 1789-1897 (10 vols.; 
Washington, D. C.: Government Printing Office, 1898), 
VII, 17; Daily Austin Republican, April 12, 1869. 

^^Flake's Bulletin, April 8, 1869. 

^^San Antonio Herald, April 14, 1869; April 23, 
1869; Flake's Bulletin, April 6, 1869. 

92 
Daily Austin Republican, April 14, 1869; April 

22, 1869; April 27, 1869. 
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The Texas Republicans had irretrievably split into 

two factions while they were in Washington. An anonymous 

letter from Galveston on March 29 to the Herald predicted 

that in twenty days A. J. Hamilton and Boulds Baker would 

be campaigning in the state. The writer pictured the con

servatives with Hamilton as their leader, the "Coyotes" 

with Davis at their head, and Morgan Hamilton at the 

"extreme end of the tail." He accused the "Coyotes" of 

slandering the state and its citizens by insisting on 

9 3 
division. Longley claimed the Davis delegation admitted 
that the constitution would be ratified, but intended to 

wage a war of opposition in the coming campaign and would 

94 rely on the colored race for support. 

A bitter dispute occurred between A. J. Hamilton 

and Attorney General George F. Hoar in Washington on May 

4. Hoar had appointed to some state office a man Hamilton 

opposed. When Hamilton objected. Hoar said he had heard 

that Hamilton had "gone over to the Copperheads" (a derog

atory term applied to Northerners who, like the snake that 

strikes without warning, turned against their compatriots 

to support the South). Hamilton cursed him, went to 

95 Grant, and had the appointment annulled. The fact that 

"̂̂ Dallas Herald, April 17, 1869. 

^ Daily Austin Republican, April 5, 1869. 

^^Dallas Herald, May 8, 1869. 

•V 
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he was so influential with the president would help him in 

his campaign for governor. 

The trip to Washington had been made. Congress had 

authorized the president to hold an election to vote on 

the constitution and to select officers, should it be 

ratified. The divisionists had failed to persuade Con

gress and the president to accept the "Constitution of the 

State of West Texas" in lieu of the constitution for the 

whole state, to divide the state into three new states or 

territories, and to win a major share of the federal pa

tronage. They had succeeded only in getting the election 

postponed until November. 



CHAPTER V 

CONSTITUTION OF THE STATE OF WEST TEXAS 

Since the divisionists had unsuccessfully endeav

ored to induce Congress to receive their mysterious docu

ment instead of the constitution for the whole State of 

Texas, the "Constitution of the State of West Texas" never 

became the fundamental law of any state. Nevertheless, an 

analysis of this almost unknown instrument is historically 

important to ascertain to what extent it was based on pre

vious state constitutions, to discover and explain its 

unique and irregular features, to show its influence, if 

any, on later Texas constitutions, and to show what Davis 

and his cohorts wanted to do. 

The preamble of the constitution misrepresented 

both the people and the territory of the proposed state. 

"We, the people" were, according to a majority of the 

Republican and unionist editors of Texas, seven "greedy 

men and a handful of their followers." It seemed "asinine 

and presumptuous" to members of the press for only seven 

men with only assumed authority to undertake to speak for 

180,000 legal voters. The "greedy men" might have been 

"presumptuous" because they lost, otherwise they might 

have been "founding fathers." The "State of West Texas" 

•̂ Daily Austin Republican, September 10, 1868; San 
Antonio Herald, January 8, 1869. 
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is by no means the western part of the state today; more 

accurately it is south central Texas. However, it was 

"West Texas" in 1869. One newspaper editor charged tliat 

the reference to God was blasphemy, and that the Almighty 

had nothing to do with the rebellious attempt to form a 
2 

new state. Evidently he knew little of Christianity 

because it seems the divisionists had as much right to 

call on God as anyone else. 

The Bill of Rights, in addition to the standard 

provisions for freedom of religion, speech, and press, 

included important provisions regulating monopolies and 

guaranteeing civil rights. Monopolies and perpetuities 

were, it stated, "contrary to the genius of a free govern-
3 

ment, and shall never be allowed." From this provision 

it is clear that the framers were reform Republicans 

rather than "business" Republicans. They might even be 

classified as idealistic reformers of the Jacksonian 

stripe. Two sections concerning civil rights were iden

tical with those appearing in the constitution that was 

prepared for the whole state. The equality of all persons 

before the law was recognized, and no citizen should be 

"deprived of any right, privilege, or immunity, nor be 

exempted from any burden, or duty, on account of race, 

2 
Dallas Herald, January 16, 1869. 
3 
Constitution of the State of West Texas (n. p.: 

n. p., n. d.), art. 1, sec. 18. 
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color, or previous condition." Secondly, "neither slavery 

nor involuntary servitude" were to be allowed in the state."̂  

All males, twenty-one years of age, who were citi

zens of both the United States and "West Texas," had lived 

in that state for a year and for the last six months in 

the district or county in which they offered to vote, and 

were properly registered, would be deemed qualified elec-
5 

tors. These voting qualifications were the same as those 

set down in the constitution for Texas in 1869. 

All laws were to be enacted by a legislature, func-

tioning in two component parts. This bicameral arrange

ment went back to the English Houses of Lords and Commons 

and had been an integral part of Texas legislatures since 

the Mexican Federal Constitution of 1824. The members of 

the House of Representatives were to serve two-year terms, 

which meant that they would sit in two of the annual ses-

7 

sions. A census was to be made every ten years, commenc

ing on February 6, 1875, after which the legislature would 

apportion representation among the counties. At first 

there was to be twenty-six representatives; however, when 

4 Constitution of the State of West Texas, art. 1, 
sec. 21, 22. 

5 Ibid., art. 3, sec. 1, 

Ibid., art. 3, sec. 3. 
7 
Ibid., art. 3, sec. 4. 
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the state population exceeded 260,000, an additional rep

resentative would be added for each additional 10,000 peo

ple. The maximum number of representatives was set at 
o 

forty-two. A two-year term for representatives had been 

the vogue since the Mexican Federal Constitution of 1824. 

It was reasonable that a smaller state would have fewer 

representatives. Since 1845 there had been from forty-five 

to ninety representatives in the House of Representatives. 

There were to be thirteen senators; however, when the 

state population exceeded 260,000, an additional senator 

would be added for each additional 20,000 people. This 

automatic reapportionment of the legislature was very pro

gressive and forward looking. The maximum number of sena-
9 

tors was set at twenty-one. The number for the entire 

state between 1845 and 1867 had varied from nineteen to 

thirty-three. The salary of each legislator was to be 

$500 annually. The legislators' salaries were determined 

differently from those of the past, who had a per diem 

plus a compensation for travel expense. 

After the constitution had been accepted by Con

gress, the first session and each succeeding session of 

the legislature until 1871 would be held at San Antonio. 

^Constitution of the State of West Texas, art. 3, 
sec. 26. 

9 
Ibid., art. 3, sec. 28. 

•^^Ibid., art. 3, sec. 29, 31. 
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The seat of government would be permanently established in 

1872 by a general election. The place with the majority 

of votes would be the permanent seat; but, in case no 

place obtained a majority, at the next general election 

there would be a run off between the two places with the 

highest number of votes. •'• The temporary capital idea was 

not new. In the Constitution of 1845 Austin was made the 

capital until 1850, after which the people chose a perma

nent seat of government. 

The judiciary consisted of a supreme, district, and 

inferior courts to be established by the legislature. The 

supreme court was to consist of three judges, a chief and 

two associates. These judges, with an annual salary of 

$4,000, were to serve twelve-year terms and the office of 

one would become vacant every fourth year. Judges of the 

supreme court, district judges, the attorney general, and 

district attorneys were to be appointed by the governor 

with the consent of the senate. All these officers could 

be elected by the people, if they chose to do so, at the 

first general election after 1880. Terms for district 

judges were for eight years and their annual salaries were 

12 
set at $3,000. The twelve-year term set up for supreme 
court justices was twice that allowed in the Constitution 

Constitution of the State of West Texas, art. 3, 
sec. 29. 

12 Ibid., art. 4, sec. 1, 2, 5, 7. 
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of 1845. This may well have been Davis' idea since it was 

rumored tlriat he wanted to become chief justice. The three-

member supreme court had been standard in Texas since 1845. 

The appointment of the district attorneys by the governor 

gave the chief executive more power than his Texas prede

cessors because the district attorneys had been selected 

previously by the legislature. The salaries of both the 

supreme court and district judges were $500 less than pro

vided for the same officials in the constitution for the 

whole state. Each country was to elect five justices of 

13 the peace for terms of four years, a provision identical 

with one in the constitution for the whole state. 

A unique clause was included in the section regard

ing the judiciary. There would be no grand jury in the 

"State of West Texas." Offenses would be prosecuted "by 

information or presentment" of the district attorney or 

attorney general. The filing before any competent officer 

of an affidavit charging an offense would be sufficient 

to authorize and require an "information or presentment" 

before the proper tribunal. Examinations were to be 

instituted by the district attorney or the attorney gen

eral. If the judicial department could not function with

out it, the grand jury was to be established at the end of 

13 
Constitution of the State of West Texas, art. 4, sec. 13. 
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five years. In all trials by jury, three-fourths of the 

jury would be sufficient to find a verdict."'•̂  

The executive department was to be headed by a gov

ernor elected for a four-year term by popular vote. The 

candidate receiving the highest number of votes would 

become governor. No run off elections were provided, and 

no provision was made should an election result in a tie 

vote. The governor would not be eligible to hold office 

for more than eight years in any period of twelve years. 

1 6 His annual salary was to be $4,000. The four-year term 

was not a precedent in Texas as it had been a feature of 

the Constitution of Coahuila and Texas. The Constitution 

of 1845, however, reduced the governor's term of office to 

two years and made him ineligible for more than four years 

in a period of six years. The Constitution of 1866 in

creased his term to four years and his salary from $3,000 

to $4,000. The constitution framed in the convention in 

1869 allowed the governor to serve four years and increased 

his salary to $5,000. The provisions in the "Constitution 

of the State of West Texas" concerning the executive de

partment were consequently much the same as those of 

14 
Constitution of the State of West Texas, art. 4, sec. 23. 

15 Ibid., art. 4, sec. 24. 

Ibid., art. 5, sec. 3, 4, 5. 
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previous constitutions. The increase in length of the 

chief executive's term was not irregular. 

Another unique article concerned the right to hire 

a substitute for military service. Any person having con

scientious scruples against bearing arms was to be allowed 

the alternative of paying the equivalent for personal ser-
17 

vice. This could have been a German contribution because 

the practice had a long history in Germany and the Germans 

in Texas had opposed the Civil War. However, northerners 

had used the practice during the war. 

The legislature was to provide for the organizing 

and disciplining of a state militia which would consist 

only of registered voters. The militia officers would be 

required to take an oath that they had never aided or 

abetted any rebellion or insurrection against the United 

18 
States. This was an effort to assure that no Confeder
ate "rebels" would ever become officers. 

The boundaries of the proposed state were defined. 

Commencing at a point in the Gulf of Mexico, "three miles 

from the shore opposite the middle of the main channel of 

Pass CaballO," the dividing line ran up the middle of that 

channel and Matagorda Bay to the mouth of the Colorado 

17 
Constitution of the State of West Texas, art. 6, sec. 2. 

18 Ibid., art. 6, sec. 1. 
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River, up the middle of the main channel of that river, 

"with its meanders," to the point where it is intersected 

by the thirty-second parallel, thence along that parallel 

to a point "(blank) miles west" from that river, thence in 

a straight line to the junction of the Pecos River and 

the Rio Grande, thence down the main channel of the Rio 

Grande, "with its meanders," to the Gulf of Mexico, and 

thence"along the shore three miles from the land to the 

19 place of beginning. 

The laws enacted by the Texas legislature before 

January 28, 1861, which were not in conflict with the 

Constitution and lav7s of the United States and were not 

changed by the "Constitution of the State of West Texas," 

would remain the law of the "State of West Texas" until 

repealed or amended by the legislature. Laws enacted for 

the purpose of protecting or sustaining the institution of 

slavery or which recognized any distinction among human 

beings in regard to their civil or political rights were 

20 to be null and void. These provisions were similar to 

those made in the constitution for the whole state, but 

they were stated in more forthright terms. 

All state officers had to take the following oath. 

"I . . . swear . . , that I am not disqualified from 

-^^Constitution of_ thê  State of West Texas, art. 7, 
sec. 1. 

^^Ibid., art. 7, sec. 2. 
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Figure 12, Constitution of the State 

of West Texas Division Proposal 
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holding office under the fourteenth amendment to the Con

stitution of the United States, (or as the case may be, my 

disability to hold office under the fourteenth amendment 

. , . , has been removed by act of Congress;) and further, 

that I am a qualified elector in this state. "̂•*- This oath, 

similar to that in the constitution of the whole state, 

was required of all officers whose state had rebelled 

against the Union. 

The legislature had the power to protect from forced 

sale a certain portion of the property of all heads of fam

ilies. The homestead of a family was set at a maximum of 

200 acres of land or a city lot worth $3,000.^^ Texas had 

been a pioneer state in providing for homestead protection 

as early as 1839. In the Constitution of 1845 the family 

homestead consisted of 200 acres or city property of $2,000 

value. Thus, the provision relating to homesteads was in 

line with the Texas tradition of protecting a household 

against seizure for debt. 

Included in the "General Provisions" section were 

several limitations. The legislature could not create 

banks nor authorize individuals to issue bills, checks, 

promissory notes, or other paper to circulate as money. 

21 
Constitution of the State of West Texas, art. 7, 

sec. 3. 
22 
Ibid., art. 7, sec. 20. 
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Taxation was to be equal and uniform throughout the state, 

but the legislature was granted power to levy income and 

occupation taxes. Both the banking prohibition and the 

income tax were very forward looking and in the "reform" 

orientation. The legislature could establish new counties 

containing a minimum of 900 square miles.^"^ These sections 

were similar to those limitations placed on the legislature 

by the Constitution of 1845. 

The constitution authorized the legislature to enact 

legislation for the "maintenance and education of illegiti

mate children" and the legalization of common law marriages 
O A 

and of children born to such unions. The last clause was 

considered necessary because there had existed since the 

end of the war a shortage of recognized civil authorities 

with the result that many Negroes and whites had resorted 

to common law marriage. A similar clause was incorporated 

in the constitution for the whole state. In addition to 

provisions for the care of illegitimate children, there 

were provisions for taking care of the poor and criminal. 

Each county was required to establish a "Manual Labor Poor 

House" for the "indigent and poor" and for the correction 

and employment of those "committing petty offenses in the 

23 
Constitution of the State of West Texas, art. 7, sec. 24, 29, 31. 

24 Ibid., art. 7, sec. 35, 37. 
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county." It was unusual that both the poor and the 

criminal would be cared for in the same institution. 

Since the people of the proposed state v/ere largely 

engaged in the business of grazing, the legislature was 

directed to provide for the protection and development of 

the "stock-raising interest." Provisions were to be made 

for the inspection of animals and hides sold within the 
26 

state. This was a new feature which provided a solution 

to a problem fifty years ahead of its time. 

Some inhabitants of the proposed state were dis

franchised. All persons who had "aided or abetted" rebel

lion against the United States were ineligible to register 

to vote. However, those who disapproved of the rebellion, 

but accepted office under the rebels through compulsion or 

self-protection, and those who abandoned the rebels and 

joined the unionists before the close of the war, regard

less of motive, were eligible. All persons who were dis

franchised under the laws of the United States or any other 

state were disfranchised by the Constitution of the State 

27 
of West Texas. Perhaps the most obnoxious feature to the 
press was contained in the article pertaining to voter 

25 
Constitution of the State of West Texas, art. 7, sec. 36. 

26 Ibid., art. 7, sec. 52. 

27 
Ibid., art. 8, sec. 1, head 1, 2. 
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registration. Most newspapers in Texas had supported the 

Confederacy and opposed division. Consequently, regardless 

of loyalty at the time, all editors or ministers of the 

gospel who "approved of, or aided the said rebellion, by 

writing, preaching, speaking or publishing their views in 

favor thereof, are prohibited from registry." Finally, 

those who were members of any secret organization designed 

in hostility to the United States or its loyal citizens 

were prohibited from registering to vote. Included in 

these organizations were the "Sons of the South" and the 

2 8 
"Ku Klux Klan." These disfranchising provisions were 

not found in the constitution of the whole state. 

The framers of the constitution wanted their pro

jected state to encourage immigration. Although the "Land 

Certificates, or Scrip" issued by the authorities of Texas 

during the war were declared null and void, an actual set

tler on the public lands of the proposed state who ov7ned by 

means of scrip 640 acres or less would have his ownership 

validated. Every head of an immigrant family would receive 

160 acres of the public lands, and each eighteen-year old 

male would obtain 80 acres. The only conditions imposed 

were that the grantee have the tract surveyed and reside on 

2 8 
Constitution of the State of West Texas, art. 8, sec. 1, head 3, 5. 
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it for three years before the patent was issued.^^ Similar 

provisions were made in the constitution for the whole 

state. Since the proposed state would need inhabitants 

(the estimated population at the time was 120,000), the 

constitution provided for a "Bureau of Immigration." The 

legislature had the power to see that appropriations were 

made to defray the Bureau expenses, to pay all or part of 

the transportation expenses of European immigrants, and to 

maintain agencies in foreign and American ports.^^ An 

identical provision was inserted in the constitution of 

the whole state. 

It was the duty of the legislature to make suitable 

provisions for the support and maintenance of a "Public 

Free Schools" system for the instruction of all inhabitants 

of the proposed state between the ages of six and eighteen. 

It was the duty of the "Superintendent of Public Instruc

tion" to recommend to the legislature provisions necessary 

to the establishment and perfection of a complete system 

of education, adapted to the circumstances and wants of 

the people. The legislature, as soon as possible, was to 

make compulsory the attendance of the entire scholastic 

population in the public schools for at least four months 

each year. However, any student who received regular 

29 
Constitution of the State of West Texas, art. 9, 

30 
Ibid., art. 10, sec. 1, 2. 
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instruction for the established length of time from a pri

vate teacher having a "proper certificate of competency" 

was exempt from this law."̂ -*- All funds and lands set apart 

and appropriated for the support and maintenance of the 

public schools would constitute the "Public School Fund." 

All money that might come to the "State of West Texas" from 

the sale of the public domain of the former State of Texas 

would constitute a part of the fund. This perpetual fund 

would be applied only for the education of the scholastic 

inhabitants of the proposed state, and no law was to be 

made appropriating the fund for any other use. The legis

lature, if necessary, in addition to the income derived 

from the public school fund, could provide money by taxes 

levied in the school districts. School districts were 

authorized to levy the tax to build school houses and to 

insure the education of all students in the respective 

districts. The public lands given to the counties might 

be sold by the legislature, the proceeds being added to 

32 

the public school fund. Thus, the education provisions 

were also framed in the reform tradition. The Constitu

tion of 1845 had set aside ten percent of the revenue from 

taxation as a perpetual school fund, and had directed the 

31 
Constitution of the State of West Texas, art. 12, sec. 1, -if o» 

32 Ibid., art. 12, sec. 6, 7, 8. 
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legislature to make a suitable provision for the support 

and maintenance of the public schools. It also prohibited 

the sale of school lands for twenty years, but they could 

be leased, the income from the leases becoming part of the 

available school fund. The constitution prepared by the 

convention in 1869 also provided for a very similar public 

school system. 

The last article of the constitution provided for 

a government during the transition from one state govern

ment to another. That article validated the laws of Texas 

until the government of the "State of West Texas" was 

. . 33 organized. 

Since the frontier state, if created, lacked a good 

transportation system, Davis' team thought a good network 

of railroads was highly desirable. The only navigable 

rivers were the Colorado and the Rio Grande, and both 

these were border streams on which shipping was very 

limited. There were few stage lines, wagon roads, and 

railroads. In an "Ordinance" attached to the end of the 

constitution, it was stated that state aid V70uld be given 

to railroads in the amount of $15,000 per mile. The legis

lature was authorized to provide a guaranty of mortgage 

bonds bearing seven percent interest for seven or eight 

33 
Constitution of the State of West Texas, art. 13, sec. 1. 
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unnamed railroads. The "Coyotes" wanted railroads and knew 

where they v/anted them because the ordinance allowed the 

new state to stipulate the specific routes to be covered by 
O A 

each railroad. As early as 1854 a Texas law had autho

rized grants of sixteen alternate sections of the public 

domain per mile to railroads. However, the constitution 

for the whole state was not as generous as the West 

Texans, granting only $10,000 per mile. 

A great portion of the constitution was directly or 

indirectly radical Republican. It did not represent the 

sentiment of native West Texans. It probably would have 

competed well with the Constitution of 1869 for the dis

tinction of being the most liberal of Texas constitutions. 

Although there were no constitutional defects, it had a 

negative influence on the framing of the conservative 

Constitution of 1876, which has remained the fundamental 

law of the state. 

The abortive "State of West Texas" could well have 

become a reality with only a slight modification of con

ditions. Although at first only a dream in the minds of 

seven western divisionists at the convention, the consti

tution, as a whole, was as good as that drafted for Texas 

by the Convention of 186 8-1869. Its only questionable 

^^Constitution of the State of West Texas, 
Ordinance. 
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provision v/as the radical divergence from the traditional 

court system. The need for division seemed to be generally 

recognized on both sides of the Colorado River, but no 

agreement could be had upon a dividing boundary. Most 

Texans desired separate statehood, but the bonds of history 

were even stronger. Most of the vociferous advocates of a 

new western state desired personal political gain. They 

were for change at any cost, while the moderate Republicans 

in power in Texas could be accused of urging compliance 

with the status quo. 

Division possibly would have been beneficial, but 

the time v;as not propituous. The people of western Texas, 

immensely influenced by the German population, differed 

sharply from those of the east. They opposed secession and 

slavery and favored equality and justice. Separate state

hood would probably have meant, for a time at least, a 

Republican "West Texas" and a Democratic "East Texas." 

Many Negroes, no doubt, would have moved in time to the 

western state to gain more equitable political rights. The 

eastern state would have become more closely oriented with 

the "Old South." Although the time for division appeared 

to be ideal, the attempt failed largely because of the 

strong opposition of both the press and A. J. Hamilton. 

Editors thought to be radical, such as Longley and 

Flake, opposed division with a violence that would be 

difficult to match. Only one paper, the San Antonio 
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Express, favored division, and its influence was weakened 

because it v/as partly owned by one of the framers of the 

Constitution of the State of West Texas. Also, its in

fluence was negated by another San Antonio paper which 

opposed the divisionist scheme even after that city had 

been designated as the temporary capital of the proposed 

state. 

A. J, Hamilton, more than any other person, kept 

Texas from being divided. His motives may not have been 

more noble than those of any of the divisionists, but he 

was victorious in the battle against division and history 

is kind to victors. Although he had the reputation of 

being able to drink with the best, he must have been a men

tal giant because he used every possible parliamentary 

trick during the debates on the subject. He was no Puri

tan, but he was a man of ability and he made the utmost 

use of his ability to block division. 

There have been later attempts to divide the huge 

State of Texas, but none have been as exciting or have come 

as close as the attempt in 1869 to form a "State of West 

Texas." 
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Auŝ tjjn, Texas, June 1)"A. D. yTFTST Austin; Tracy, 
Siernering an3" Company, I^TO. 

Texas. Journal of the Senate of Texas; Eleventh 
Legisla"ture. Austin: "^tate Gazette, "~"rS'66 . 

Texas. Journal of the Texas State Convention, 1866. 
Austin, ""18 5*6. 

Thorpe, Francis Newton (comp.). Th£ Federal and Sj:ate 
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