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CHAPTER I 

INTRODUCTION 

Resale price maintenance has been a controversial issue since 

its incipience. Like most controversial issues, it haa a tendency to 

cause the people involved, or those simply interested in the problem, 

to take sides, mainly because it is approached from an "all wrong" 

or "all right" point of view. It is not the purpose of this peper, 

however, to take aides for or againat resale price autintenance as 

embodied in the fair trade laws. The purpose is threefold: to dem

onstrate that resale price maintenance developed through statutes 

which were backed by the independent retailers; to analyze why these 

retailers pressed for resale price maintenance legislation; and to 

evaluate whether or not the retailers achieved their aims through 

resale price maintenance. 

The hypothesis of this thesis is: Resale-price maintenance de

veloped as statutes because of the demanda made by independent retailers; 

but resale price maintenance has not yielded the benefits that retailers 

intended. 

The analysis of resale price maintenance undertaken in this 

paper begins in 1931 and continues to the present. Resale price mainte

nance did exist before 1931. In fact, it probably has been present 

since the beginning of business, but 193. marked the first actual fair 

trade statute that was passed in the United States as a result of the 

demands of independent retailera. At the present time (July, 1963) 



there is a bill before the Congress which, if passed, would make pos

sible legal resale price maintenance at the national level without 

relying on state laws. Thus, we must take resale price maintenance 

from 1931 in order to meet the objectives set forward in this paper. 

It is believed that a study of the development of resale price 

maintenance through statutes will be of value to the serious student of 

marketing because resale price maintenance tends toward price fixing 

and price control which make for price rigidity and uniformity. These 

have a profound effect on the marketing of products, and a scholar of 

marketing should have at least a working knowledge of the legislation 

that applies to this particular phase of pricing, resale price 

2 
maintenance. 

The analysis in this paper should find application in any area 

where pricing systems are being studied because as long as resale price 

maintenance is in operation in some of our states, marketing personnel 

must consider the possible effects that such a policy could have on their 

operations and their rights under the legislation applying to their 

particular situation. For example, a retailer may desire to lower his 

price on a trademarked commodity below that of his competitors. Before 

taking this action, he must consider the consequences of cutting his 

price if a resale contract applies to this commodity and if a fair trade 

^ Theodore N. Beckman and William R. Davidson, Marketing (New 
York, 1962), p. 747. 

2 Ibid., p. 678. 



law containing a nonsigner resale price clause exists in the state where 

he plans to sell the oomnodity. 

If a retailer were interested in fighting resale price mainte

nance, a study such as this would enable him to collect his facta aad 

prepare his defense or his charges. The same would apply to a proponent 

of resale price maintenance. 

There are msny inferences which may be drawn from this study and >. 

expanded into further reaearch which are beyond the scope of this paper. 

One auch implication is that there are much deeper aK>ral, economic, and 

political issues involved in resale price maintenance than will be pre

sented in this study. These issues have been studied and debated by 

various academicians over the years, but were so involved and contro

versial that the outcome for the most part has been only expreasions 

of opinions and not of the facts resulting from probing and unbiased 

research. This ia one reason that these intimations were not followed 

up in this paper. 

Before presenting the discussion of the findings and conclusions 

of this study, definitions of several terms which are fundamental to 

the understanding of resale price maintenance should be given to clarify 

their usage in this paper: 

1, Resale price maintenance "designates a system of marketing 

trademarked, branded, or identifiable commodities in i^ich the manufac

turer establishes the resale price in ore or all of the successive stages 

of distribution." "Fair trade" will be used interchangeably with re

sale price maintenance. 

^ Burton A. Zorn and George J. Feldman, Business Under the New 
Price Laws (New York, 1937), p. 275. 



2. Price cutting as uaed in this thesis means that prices are 

reduced below the fair trade price that the manufacturer has stipulated 

or considers to be a minimum, or that prices are dropped below those 

of competitors. 

3. Loss-leader selling exists "when a merchant advertises cut-

rate prices on nationally advertised brands, not to sell these products 

as such, but rather to bring customers into his store." 

4. Horiaontal agreements are "any contracts or agreements pro

viding for the establishment or maintenance of minimium resale prices 

on any commodity herein involved, between manufacturers, or between 

producers, or between wholesalers, or between brokers, or between fac

tors, or between retailers, or between persons, firms, or corporations 

,»5 
in competition with each other. 

5. Vertical agreements are contracts and agreements providing 

for the establishment or maintenance of minimum or stipulated resale 

prices on any commodity herein involved, between a manufacturer and 

a wholesaler, or between a manufacturer and a retailer, or between a 

manufacturer and a broker, or between a manufacturer and a factor. 

6. Cut-rate prices are prices which have been dropped below 

competitors* prices and are usually below cost. 

The paper will be organised and presented in three time periods: 

Early, covering the period from 1931 through 1937; "Golden Era," 

^ H. Rept. 2352 87th Cong. 2nd Sess. Accompanying H. J. 
Res. 636, p. 9* 

^ From Miller Tydlngs Act as given by John W. Norwood, Trade 
Practice and Price Law (Chicago, 1938), p. 148. 



covering the period from 1938 through 1952; and Retrogressive, cover

ing the period from 1953 through July, 1963. In each of these periods, 

resale price maintenance legislation will be studied from the inde

pendent retailer's point of view, that is, why he desired this legis

lation, and from an analytical aspect as to the achievements and 

failures of the legislation. Where it is pertinent, court cases will 

be cited to give support to the analysis. 

In the final chapter, conclusions and/or recommendations that 

have been drawn from the study are presented. 



CHAPTER II 

THE EARLY PERIOD: FROM 1931 THROUGH 1937 

Prior to 1931, independent retailers favoring resale price 

maintenance had to rely on Judicial interpretation of the Sherman 

Act and the Clayton Act for settlement of suits involving maintained 

pricea because there were no statutea specifically setting forth regu

lations regarding resale price maintenance. 

Only New Jersey had enacted a law specifically permitting re-

g 
sale price control. This law waa passed in 1913 and amended in 1915 

and 1916 to permit price fixing by notice with the purpose of pro-

7 

tecting the good-will of manufacturers. In the other 47 states, re

sale price maintenance had been either prohibited or was not in the 

states* statutes. 

In 1914, Senator Arthur Capper of Kansas and Congressman Clyde 

Q 

Kelly of Pennsylvania introduced a price fixing bill in Congress. 

The Capper-Kelly bill spent seventeen years in the Committee on 

Interstate and Foreign Commerce of the House of Representatives be-9 
fore it was finally passed by the House of Representatives in 1931. 

10 
It subsequently failed to pass the Senate. The Capper-Kelly bill 

Kwald T. Orether, Price Control Under Fair Trade Legislation 
(New York, 1939), p. 14. 

8 "Are We Heading for a Federal Price Fixing Law?" Consumer 
Report, XXIII (May, 1959), p. 241. 

d "Scope of Capper-Kelly Bill Much Narrowed by Changes," Business 
Week, (December 10, 1930), p. 8. 

10 Zorn, op. cit., p. 286. 

6 



waa an attempt to clarify the situation arising from a series of 

11 
United Statea Supreme Court decisions. The bill was also designed 

to extend to the producer of commodities bearing his trademark, brand. 

or trade name the privilege of making contracts that would specify 
12 

the vendee*s resale price. 

The Capper-Kelly bill was still in Congress in 1933, when it 

was put aside for the writing of the NRA codes (National Recovery 

13 

Administration). It was never revived after 1933. 

Although it might have aeemed to some proponents of resale-

price maintenance that the fight for a federal resale price mainte

nance statute was hopeless, the drive for resale price maintenance 

began making great inroada in the state legialatures. When the 

Capper-Kelly bill failed to pass the Senate in 1931, California 

adopted a modified Capper-Kelly bill that permitted producers and 

owners of trademarked goods to establish resale price contracts when 

their products were in fair and open competition with other products 
14 

of the same class made by others. The statute also prohibited hori-
xontal agreements. The bill did give the sellers some leeway in that 

"Scope of Capper-Kelly Bill Much Narrowed by Changes," 
op. cit., p. 9; a few of these United Statea Supreme Court cases were 
Dr. Miles Medical Co. v. Park, 220 U.S. 373, Hubbard Ayer v. Federal 
Trade Commission, 16 Fed. (2d) 274; Federal Trade Commission v. Beech-
Nut Packing Co., 257 U.S. 441; United States v. General Electric Co., 
272 U.S. 476; Butterick Pattern Co. v. Federal Trade Commission, 4 F. 
(2d) 910 (1925); Zorn, pp. 282-283. 

^^ "Scope of Capper-Kelly Bill Much Narrowed by Changes," op. 
cit., p. 9. 

13 
Zorn, op. cit., p. 286. 

14 
Grether, op. cit.,pp. 17-18. 
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(1) they could close out stocks below the stipulated price when it 

was for the purpose of discontinuing delivery; (2) they could sell 

damaged or deteriorated goods below the resale price if the public 

was notified of the condition of the goods; and (3) they could let 

any officer acting iinder the orders of any court sell the goods for 

what the goods would bring under distressed circumstances. (A 

copy of this bill is included in the Appendix.) 

The California Fair Trade law was supported by the independent 

druggists who were led by a stocky heroine known throughout the drug 

16 
industry as Dynamite Edna Gleason, Joan of Arc of the Drug Trade. 

Theae retailers were seeking protection from chain stores that were 

using loss leaders to attract customers. It was believed that thia 

law would protect the small retailer and would restrict price cutting 

by the larger retail institutions. 

Actually, the person whose business would stand the beat chance 

of being injured by this law was the small retailer who was an effi

cient operator. He could compete with the larger retailer by using 

slight price reductions complimented by such non-price competition 

as personal service. Under this Fair Trade law, such price reduc

tions would be impossible on fair-traded, branded items which were 

often the very lines these retailers carried. 

15 
^°"*» op* cit., p. 289. 

^® "Are We Heading for A Federal Price Fixing Law?" op. cit.. 
p. 242. 
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The California statute had little effect in arresting extreme 

price cutting or loss leading because it added nothing to the California 

laws under Judicial interpretations in the state.^^ The weakest point 

in the statute was that it was not binding on non-signers. However, 

the statute was amended in 1933 to include the following "non-signer*s 

clause: 

Wilfully and knowingly advertising, offering for sale or sell
ing any commodity at less than the price stipulated in any con
tract entered into pursuant to the proviaion of Section I of the 
Act, whether the person so advertiaing, offering for sale or sell
ing is or is not a party to such contract, is unfair competition 
and is actionable at the suit of any person damaged thereby. 
(See California statute included in the Appendix.) 

The non-signer clause, when included in a fair trade law, would 

bind non-contracting parties into the resale price contracts giving 

the independent retailer more protection under the laws and simpli

fying the manufacturer*s difficulties in getting all retailers bound 

by the contract. As a result, the resale price maintenance movement 

began to sweep across the United States mainly under the guidance of 

the National Association of Retail Druggists and the National Wholesale 

Druggists Association. These organizations, as well as numerous inde

pendent retailers, lobbied in the various state legislatures. One 

particularly effective method used by these retailers and their organi

zations was the use of bus caravans of small dealers who literally 

"̂̂  Orether, op. cit., p. 18. 

^® Zorn, op. cit.. p. 287. 
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Invaded the legislatures to lobby for the cause of resale price mainte-

19 
nance. In a span of three short years (1933-1936), fourteen states 

20 
passed statutes similar to California's Fair Trade law. 

During these three years from 1933 to 1936, the statutes were 

tested in various state courts and the United States Supreme Court. 

The most important decision was in the case of Old Dearborn Diatri-

buting Company v. Seagram-Distillers Corporation, on December 7, 1936. 

This decision upheld the constitutionality of the Illinois Fair Trade 

Act, as well as the constitutionality of the California Fair Trade 

bill of 1931 and the all is^ortant 1933 amendment. The Court held 

that the state fair trade laws were a legitimate means of protecting 

21 
a manufacturer's goodwill which was symbolized by his trademark. 

It was Mr. Justice Sutherland*s opinion that: 

It proceeds upon the theory that the sale of identified goods 
at less than the price fixed by the owner of the mark or brand 
is an assault upon the goodwill and constitutes what the sta
tute (here a state resale price maintenance statute) denominated 
"unfair competition." 

Meanwhile Congress was considering a newly propoaed federal 

fair trade law, the Miller-Tydings Act. Congress had side-tracked 

the bill from March, 1937, to June,1937, to consider legislation on 

anti-lynehing and federal regulation of business and to consider the 

^^ O. Forrest Walker, "A Retail Attitude Toward Resale Price 
Fixing," Journal of Marketing, Vol. I (April, 1937), p. 336. 

^^ Grether, op. cit., p. 18. Arizona, Illinois, Iowa, Louisiana, 
Maryland, New Jersey, New York, Ohio, Oregon, Pennsylvania, Rhode Island, 
Virginia, Washington, and Wisconsin. 

21 E, Raymond Corey, "Fair Trade Pricing: A Reappraisal," 
Harvard Rainess Review. Vol. 30 (September-October, 1952), p. 48. 
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22 
court plan. For a while, it appeared that the Miller-Tydings Act 

was to suffer the same consequences as the Capper-Kelly bill. However, 

the Supreme Court decision cited above was so strongly in favor of 

resale price maintenance that by May, 1937, thirty-four states had 

passed fair trade statutes relating to resale price maintenance, five 

states had laws awaiting govemora* signaturea, and six states had 

23 
laws scheduled for consideration. 

With such an overwhelming number of the states having, or con

sidering, such laws, CongroBB was under pressure to pass the Miller-

Tydings Act as an amendment to the Sherman Act and to the Federal 

Trade Commission Act. The Act amended Section 1 of the Sherman Anti

trust Act by legalizing vertical price agreements prescribing minimum 

resale prices by the manufacturer of a trademarked, branded commodity 

when auch a practice is legal in a state. It also amended Section 5 

of the Federal Trade Commission Act by providing that resale price 

24 
maintenance contracts are not unfair methods of competition. (The 

respective sections of these acts are included in the Appendix.) 

22 "Sudden Side Track for Price Bill," Business Week (May 1, 
1937), pp. 42-43. 

23 "Tydings-Miller Bill Delayed," Publishers Weekly< Vol. 131 
(May 1, 1937), pp. 1845-1846. Five awaiting signatures were Delaware, 
Nebraska, Michigan, Oklahoma, and South Carolina; states having pend
ing statutes were Massachusetts, Mississippi, Connecticut, Florida, 
New Hampshire, and Texas and those already having bills are Arizona, 
Arkansas, California, Colorado, Georgia, Idaho, Illinois, Indiana, 
Iowa, Kansas, Kentucky, Louisiana, Maryland, Minnesota, Montana, 
Nevada, New Jersey, New Mexico, New York, North Carolina, North 
Dakota, Ohio, Oregon, Pennsylvania, Rhode Island, South Dakota, Ten
nessee, Utah, Virginia, Washington, West Virginia, Wisconsin, Wyoming. 

24 
Beckman, op. cit., p. 743. 
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The Miller-Tydings Act was passed as a rider to the District 

Of-

of Columbia tax bill. ^ President Roosevelt had been vigorously op

posed to the amendment because he believed that the federal price 

fixing law would result in a higher level of consumer prices.2^ That 

this bill was subsequently passed served to illustrate how strong the 

movement for resale price maintenance actually was at this time. 

(Bee the Appendix for evidence presented during the Congressional 

hearing on the Miller-Tydings Act.) 

It may seem peculiar that retailers should sponsor legislation 

that allows manufacturers to set minimum resale prices, but the small 

independent retailers during this period felt that resale price mainte

nance would improve their ability to compete (.gainst the larger re

tailers. By 1931, our nation was in the throea of what haa been called 

the "Great Depression." Before this time, it had been the manufac

turer who had wanted to maintain his resale prices to protect his 

goodwill, but the depression in the early thirties created an atmos

phere of extreme price competition as the retailers made an all-out 
27 

effort to regain some of their declining sales volume. 

The small retailer was caught in a vise; If he tried to meet 

the prices of the chains and the larger retailers who practiced the 

loss-leader policy, his margins would not meet his expenses; if he 

2* Orether, op. cit., p. 21. 

26 H. Crider, "Miller-Tydings Act and the Cost of Living," 
Nations Business, Vol. 25 (November, 1937), p. 20-22. 

2*̂^ Q. Forrest Walker, op. cit., p. 345. 
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did not cut prices, he lost customers to theae retailers and could 

28 
not maintain a profitable sales volume. Of course, other forms of 

competition were open to the small retailers, such as advertising, 

credit, and personal selling, but these non-price competitive methods 

can become Just as vicious as price competition. 

There are inherent pricing differences between these two classes 

of retailers. The small retailer strives to maintain a relatively 

high profit margin on well-known items with a comparatively small 

sales volume, while the large retailer operates on a relatively low 

margin, depending on a large sales volume to give him a high total 

profit. These differences are magnified in a period of extreme price 

competition. 

The Miller-Tydings Act was not passed without opposition. Dr. 

Jessie V. Coles, representing the American Horns Economics Association, 

made the following statement before Congress: 

We oppose the passage of H.R. 1611 an amendment to "an act 
to protect trade and commerce against unlawful restraints and 
monopolies" because we believe: 

(1) That it weakens the Sherman Antitrust Act, opening the 
way for price control and price fixing detrimental to consumers, 

(2) T^t price control and price fixing lead to higher 
prices. 

Through legalized resale price maintenance, the retailers hoped 

not only to stop price cutting on well-known, branded commodities, but 

2® Edgar H, Fault, "Fair Trade," Michigan Business Studies, 
Vol. 9, No. 2 (1939), p. 4. 

O Q ft H 

*^ Other Issues in Congress, Journal of Home Economics, 
Vol. 29 (April, 1937),pp. 251-252. 
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to obtain other objectives as well. If manufacturers set minimiim 

resale prices which would be binding on non-signers, and if these 

contracts were legal under federal and state laws, retailers believed 

30 

that price competition would be considerably lessened. The reason

ing behind this belief was that chains and larger retail institutions 

used well-known, trademarked commodities as loss-leaders to draw 

consumers into their stores. If price competition on these coamodi-

ties was eliminated, these retailers would not be able to offer attrac

tive prices to consumers on these items which were the "bread and 

butter" lines, so to speak, of the small independent retailers. 

With this anticipated lessening of price competition, the 

retailers believed that they would get a larger total profit because 

their margins would not have to be cut to bare minimums in order to 
31 coaq[>ete with the larger retailers.** Their assumption was that the 

manufacturers would set the maintained price so that their (the re

tailers') margins would be larger than before prices were ouiintained 

and that the manufacturers would enforce the resale price contracts. 

It was also a common belief that there would be more competi

tive equality among retailers which would have an effect of lowering 

32 
dealer mortality. If all dealers bought ooimM>dities at the same 

price and sold at the same price, then other things being equal, com

petitive equality among retailers would exist. If competitive equality 

existed among retailers, then no retailer would have an extensive 

30 Gault, op. cit., p. 15. 

3^ Ibid., p. 16. 

32 Ibid. 
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advantage over any other retailer which would result in lower dealer 

mortality. This is probably the very reason that President Roosevelt 

and other opponents of resale price maintenance objected to the passage 

of the Miller-Tydings Act: The less efficient dealer would be prac

tically guaranteed security under this legislation, and the consumers 

would not have an opportunity to shop for price advantages on the 

fair-traded commodities. 

One area of particular concern to the small retailers was the 

price cutting policies of chains and mail order houses. It was the 

opinion of many proponents of resale price maintenance that fair 

trade legislation would curb much of this type of price competition 

on nationally-known, trademarked itmas. Many retailers actually be

lieved that resale price maintenance would eliminate competition 

33 
from these larger retailers. 

The above reasons were especially preaent in the state fair 

trade laws, but in the Miller-Tydings Act, retailers saw a chance 

not only to supplemmnt the state laws but also to enforce the resale 

34 

price maintenance principle in interstate commerce. Other propo

nents of resale price maintenance gave a more elaborate explanation 

which in essence said that the Miller-Tydings Act was an attempt to 

preserve and stabilize the machinery of diatribution of goods to the 

35 
consufldng public. 

33 R, Wolff, "Year of Resale Price Control," Nations Business, 
Vol. 26 (October, 1938),pp. 49-50. 

3^ H. Williams, "Purposes of Tydings Miller Act," Publishers 
Week, Vol. 132 (November 20, 1937), pp. 1994-1995, 

35 Ibid. 
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During this early period, retailers found that the main obstacles 

to the acceptance of resale price maintenance came from the courts 

and the Federal Trade Commission. The Federal Trade Commission has 

fought fair trade legislation from the time of its inception, and 

until 1936, the Federal Trade Commission was reasonably successful 

in restricting the practice. The Supreme Court*s decision in the 

Old Dearborn Distributing Company v. Seagram-Distillers Corporation, 

which upheld the constitutionality of the Illinois and California 

fair trade laws, opened the door for the Miller-Tydings Act which 

legalized resale price maintenance in states having fair trade laws. 

As a result, the Federal Trade Commission's powers to proceed against 

36 
policies of resale price maintenance were substantially curtailed. 

.. The Federal Trade Commission could still issue complaints 

(1) when collusive horizontal agreements are in existence, (2) when 

products are not in full and free competition with other products 

in the same class, (3) v^en resale price contracts are illegal under 

the law of the states, and (4) when provisions of resale contracts 

37 
violate provisions in the state laws. 

To the proponents of resale price maintenance the outstanding 

achievement of this period was the declaration of the constitution

ality of the non-signers clause and the subsequent passage of the 

Miller-Tydings Act as an amendment to the Sherman Act and the Federal 

Trade Commission Act. It is almost impossible to determine whether 

36 John Perry Miller, Unfair Competition (Cambridge, Massachu
setts), 1941, p. 244. 

3'' Ibid. 
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or not retailers derived any of the benefits that they believed would 

come from legalized resale price maintenance because manufacturers, 

before 1937, were cautious about trying to enforce the resale price 

contracts under the watchful eye of the Federal Trade Comission. 

We must then turn to the period from 1938 through 1952, the "Golden 

Era" of reaale price maintenance, to see what benefits, if any, the 

retailers reaped from all their efforts dtiring this early period of 

resale price suiintenance. 



CHAPTER III 

THE GOLDEN ERA: FROM 1938 THROUGH 1952 

Resale price maintenance legislation flourished in the period 

from 1937 through 1052—with only Missouri, Texas, and Vermont never 

adopting Fair Trade laws. However, after the first year under the 

Miller-Tydings Act, retailers were aware that, in spite of all their 

efforts to get resale price maintenance legalized, manufacturers were 

38 
fixing retail prices on a relatively small share of merchandise. 

The retailers found that the manufacters* interest in resale price 

maintenance had waned. The manufacturers were introducing fair trade 

or resale price maintenance contracts to keep their independent retail 

customers happy, but the manufacturers were making these contracts 

in only one or a few states and uaually in those states where their 

39 
competitors were also involved in the practice. 

In the states where the manufacturers did fix resale prices, 

the independent retailers soon realized that the relatively high, 

standardized margins on the fair-traded commodities attracted many 

newcomers who were also small independent retailers. These newcomers 

40 
stocked mostly the fair-traded products* 

36 R. Wolff, "Year of Resale Price Control," Nation's Business, 
Vol. 26 (October, 1938), p. 49. 

3^ Ibid., p. 52. 

If the goods had been sold on a franchise basis, which is 
a limit on the number of dealers who may stock a product, the fair 
trading dealers would not have needed resale price maintenance because 
of manufacturers* selectivity. However, the fair trade items could 
be stocked by most dealera tmder normal conditions. 

18 
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The Increase in the number of newcomers, who were attracted by 

high profit margins, brought to light an unforeseen aspect of the fair 

trade laws: That eventually a limit must be placed on the number of 

41 
newcomers. Dean Swald Grether of the University of California 

business school said: "One might well speak of a 'Malthusian' princi

ple of dealers, for price maintenance provides fertile soil for the 

42 
sprouting of dealers in the absence of 'preventive checks.*" 

Of course, the larger retailing Institutions continmed to carry 

the fair-traded commodities in order to capitalize on the standardized 

margins themselves. As a result, the majority of the fair-traded items 

enjoyed a wider distribution after the Miller-Tydings Act i^ich legal-

43 Ized resale price maintenance in interstate coBsnerce. This wider 

distribution meant that the indepmndent retailers* competition increased, 

and the possibility of extra profit became more restricted. 

Wider distribution was not the only source of increased compe

tition. Although price cutting was curtailed somenAiat by resale price 

maintenance legislation, retailers were confronted by another type of 

eoiiî [>etition from larger department stores, chains, and other large 

retailing institutions. They had to compete in service, credit, adver-

45 
tising, sales effort, and window and counter display. The independent 

^^ "Not-So-Fair Trade Laws," Fortune, Vol. 39 (January, 1949), 
p. 71. 

42 Ibid., p. 71. 

^3 That is, broader distribution. The products were sold in more 
outlets. 

44 Edward Haatings Chamberlin, The Theory of Monopolistic Compe-
tition (Cambridge, 1948*̂  " fs cnamoe • p. 80. 

^5 Miller, op. cit.. p. 261. 
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who could not afford to compete on a price basis often faced the same 

situation with these other forms of competition. The more efficient 

independent retailers and the larger dealers and chains had an advan

tage in this type of coiiq>etition as they had had with price competition. 

Another form of competition came from the private brands of the 

larger stores and chains* These private brands could serve as substi

tutes for the manufacturers' trademarked items. The private brands 

were priced, within certain legal bounds, freely and in accordance 

46 
with the dictates of the merchants' Judgment. The independent retailers 

soon found that these private brands were generally priced below the 

price-maintained commodities which iiq;>aiied the effectiveness of the 

47 

fair trade laws* In fact, the private brands were often used as loss-

leaders, even as the trademarked items had been used before the fair 

trade laws. 

The only way that the competition of these private brands could 

be offset was the ability of the manufacturer to successfully differen-

48 

tiate his products in the minds of the consumers. Where such differ

entiation did not exist, a small downward change in the price of the 

private brand would divert trade from the fair-trade commodity. 

" Many of the retailers who did not favor resale price maintenance 

devised other ways of getting aroimd the fair trade laws, such as 

^^ Beckman, op* cit., p. 650. The retailer is not allowed to 
price his products below cost or in such a way as to be in restraint 
of competition* 

47 miler, op. cit., p. 260. 

46 Ward 8. Bowman, "Resale Price Maintenance: A Monopoly Problem," 
The Journal of Business. V)l. 25, No. 3 (July, 1952), p. 145. 
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trade-ins, close-outs, and removal of labels. Under these subterfuges, 

manufacturers found it almost impossible to bring punitive action.'*® 

The retailer would allow the consumer a lower price on a "fair-traded" 

commodity when the consumer offered a trade-in at the time of the pur

chase. For example, the consumer could bring in an unworkable mixer 

and get a substantial reduction in price on a new mixer. Such a price 

cut is difficult to prove as a breach of a resale price contract. 

A retailer could decide to drop a manufactunr's line, and he 

could close-out the line at below the maintained price and escape ptmi-

tive action by the manufacturer. 

Many of the retailers were removing the labels of the manufac

turer and selling the "fair-traded" items below the minimum price 

required by the resale-price contracts. In this action, the retailers 

were protected by Judicial opinion: The United States Supreme Court 

in California ruled that removal of the mark or brand is not imlawful 

if the goodwill of the owners of the trademark brand is not an aid to 

50 
the sale. 

Although the retailers did not derive any great benefits from 

the legislation,they had been instrumental in getting enacted between 

1931 and 1937; the period from 1938 through 1952 represents one of rapid 

growth and expansion of state legislation. By 1938, the only states 

without statutes legalizing resale price maintenance were Alabama, 

51 
Delaware, Missouri, Texas, and Vermont. 

49 Wallach, op. cit., pp. 31-32. 

50 Ibid. 

i>l Grether, op. cit.. p. 19. 
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In general, the forty-three states had statutes which were 

similar in purpose, but the statutes varied in detail. The California 

act was used as a model by twenty states, and the Arkansas act was 

52 
used as a model by seventeen states. Only Colorado, Nevada, Rhode 

Island, and Virginia adopted unique statutes. (The California and the 

Arkansas statutes are contained in the Appendix of this thesis.) 

It was not until 1950 that proponents of resale price mainte

nance suffered a setback which was to be a forecast of the future effec

tiveness of resale price maintenance. Sunbeam Corporation charged that 

S. A. Wentling, a Palmyra, Pennsylvania, mail order house, sold Shave-

master electric shavers outside Pennsylvania below the Pennsylvania 

fair trade prices. Sunbeam won the suit in a lower state court, but 

Wentling won the next round on December 8, 1950, in the United States 

S3 
Circuit Court of Appeals in the Third Circuit. This court ruled that 

. . . the Pennsylvania fair trade act is to be construed as not 
to apply to sales by Pennsylvania retailers to consumers in 
other states, or to advertisements in publications published 
in other states. . . . Tariff barriers are but feeble obstacles 
compared with such a blockade on the interstate movement of 
goods.^^ 

Stmbeam appealed this decision to the United States Supreme 

Court in November, 1951. In this court, it argfued that valuable rights 

in its trademark were being injured by the price cutting activities of 

Wentling and that it (Sunbeam) was entitled to protection. It was the 

52 Ibid. 

53 "Fair Trade Fights for Life," Business Week (March 24, 1951), 
p. 100. 

54 Ibid. 
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opinion of the court that a trademark owner should not be permitted 

55 
to establish resale prices. 

The United States Supreme Court rendered another decision in 

May, 1951, which brought out the most significant deficiency of the 

Miller-Tydings Act. The case of Schwegmann Bros, et al v. Calvert 

Distillers Corporation involved the refusal by Schwegmann Bros., to 

sign a resale price maintenance contract with Calvert Distillers. 

Schwegmann Bros, subsequently sold the company's products below the 

56 
fair trade prices. Calvert held that Schwegmann was bo\md by the 

nonsigner clause of Louisiana (where Schwegmann operated) while 

Schwegmann contended that it could not be bound by a contract it had 

not signed. In a 6-3 decision, the Supreme Court emphatically ruled 

that the federal law did not sanction the use of the nonsigner clauae 

57 
in interstate commerce. 

The immediate effect of this decision was a relatively short 

price-cutting war in several cities. The most outstanding of these 

price wars was in New York City where for more than ten weeks Macy's, 

Gimbel Brothers, Abraham b Straus, and others competed against each 

other. The consumer response was tremendous. For example, Gimbel*s 

sold 5,100 Pale Beach suits in three days (normal sales were about 150 

suits per day) and 5,280 Toastmasters (normal sales were about 40 per 

55 "Legislative and Judicial Developments," Journal of Marketing, 
Vol. 16, No. 4 (^ril, 1952), p. 478. 

56 E. Raymond Corey, "Fair Trade Pricing: A Reappraisal," 
Harvard Business Review, Vol. 30, No. 5 (September-October, 1952), 
p. 49. 

57 Ibid. 



24 

day). The reason that this decision caused price wars is that it 

gave nonsigners the right (under ccmmon law interpretation) to set 

their own prices on the fair trade items. Also the stores listed above 

took the opportunity to show New York consumers that fair trade prices 

were higher. 

However, the most significant effect was that the highest courts 

of Florida and Minnesota declared the nonsigner provision of their 

fair trade acts to be in violation of the constitutions of the res-

59 
pective states. 

The action which the advocates of fair trade took in defense 

of the nonsigner clause was called by the Washington Post "one of the 

»>.t dazzling trlu>phB ol lobbying In recent hLtory/'^O This trlu>ph 

was the passage of a new federal fair trade law, the McGuire Act, which 

became effective on July 14, 1952. (See the Appendix for testimonial 

evidence given during the hearings.) 

The McOuire Act is stronger than the Miller-Tydings Act by 

design. The attempt was made to overcome some of the defects in the 

earlier law, especially the nonsigner clause. Some of the main pointe 

61 
of the McOuire bill are listed below: 

56 Ralph Cassady, Jr., "The New York Department Store Price War 
of 1951: A Microeconomic Analysis,** Journal of Marketing, Vol. 22, No. 1 
(July, 1957), p. 6. 

59 Beckman, op. cit., p. 744. 

®^ Harms, op. cit.. p. 41. 

®^ Beckman, op. cit., p. 745, 



25 

1. It is an amendnont to Section 5 of the Federal Trade Commission 

Act, but it exempts vertical price-fixing agreements under the state 

Fair Trade Acts, by specific reference, from any of the federal antitrust 

acts. (Refer to Appendix for Sherman Anti-Trust Act and Federal Trade 

Coipaission Act.) 

2. It goes beyond the Miller-Tydings Act in the language of 

prices in that it legalizes contracts or agreemtents prescribing stipu

lated (absolute) prices as well as those that deal only with minimum 

prices* 

3. If allowed by state law, it stipulates that a manufacturer of 

a trademarked brand may require vendees to enter resale price agreements. 

4. It specifically legalizes the nonsigner clauses if such a 

clause is allowed by respective state laws, which nullified the effect 

of the Schwegmann decision. 

5. "It provides that neither the contracts or agreements in ques

tion nor any rightful action taken to enforce them 'shall constitute 

an unlawful burden or restrain upon, or interference with, commerce.'" 

This provision nullified the effect of the Sunbeam Corporation v. 

8. A. Wentling decision. 

Maurice Mermey, Director of the Bureau of Education on Fair 

Trade, speaking for the fair*trading retailers, stated during the hear

ing of the United States Senate Committee on Interstate and Foreign 

Commerce for the McGuire Act that resale price maintenance as embodied 

in fair trade laws 

(1) forestalls the inevitable monopoly or tendency to monopoly 
that would result from concentration of retail distribution in 
a few large chains, even without use of loss-leaders. 
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(2) preserves the community-minded and locally active, socially 
inclined local operator, who contributes much to the local life 
and vitality of the country, 

(3) preserves also the cherished freedom of opportunity pro
vided by the possibility of going into business in a small way 
and thus prevents the growth of those antidemocratic or Commu
nist political conceptions and reliance on government which 
tend to appgir with the loss of individual freedom and 
initiative. 

Does resale price maintenance achieve these economic and socio

political points for retailers? It is the opinion of many scholars 

that the resale price maintenance policy cannot exist in the absence 

of monopoly. In the United States, resale prices can only be main

tained on those items that are tradt̂ iaarked and are in free and open 

competition with other similar products. A trademarked or branded 

item assures the producer that no other coi^>etitor can claim to have 

a product exactly like his. The producer builds up the "differential 

advantage" of his product through advertising and gives himself a 

degree of monopoly power. Where articles have close substitutes, it 

is practically impossible to maintain prices, because a coim>etitor 

can lower prices on the substitutes and persuade the consumer to 

63 
switch to his product. 

Professor Edward Chamberlin has stated some ideas v^ich are 

very pertinent to this line of reasoning: 

62 Harms, op. cit., |p. 44-46. 

^3 Bowman, "Resale Price Maintenance: A Monopoly Problem," 
)p. cit., p. 145. 
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With differentiation appears monopoly, and as it proceeds 
further the element of monopoly becooMs greater. Where there 
is any degree of differentiation whatever, each seller has an 
absolute monopoly of his own product, but is subject to the 
competition of more or less imperfect substitutes.64 

Both patents and trade-marks may be conceived of as pure 
monopoly elements of the goods to which they are attached; 
the competitive elements in both cases are the similarities 
between these goods and others. To neglect either the monop
oly element in trade-marks or the competitive element in 
patents by calling the first competitive and the second monop
olistic is to push to opposite extremes and to represent as 
wholly different two things which are, in fact, essentially 
alike.^5 

The above discussion may well be a warning to the retailer who 

favors resale price maintenance. The opponents of resale price mainte

nance have been asking the Federal Trade Coanission and the courts 

(state and federal) to strictly enforce the clause "in free and open 

competition." Resale price maintenance, in most cases, could not take 

66 
place if this were strictly enforced. 

Resale price maintenance Is an attempt to protect retailers from 

price cutting, but business failures of local operators are results 

of many causes other than price cutting by their competitors. Some 

of these causes are business depression, credit losses, excessive 

overhead expense, inefficient buying control, unfavorable financing 

conditions, inexperience, inefficiency, and unscientific business 

®4 Chamberlin, op. cit., p. 9-

®5 Ibid., p. 61. 

66 Bowman, "Reaale Price Maintenance: A Monopoly Problem, 
op, cit,, p. 144. 
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67 
methods and practices. Resale price maintenance cannot control or 

eliminate any of these factora which are all capable of forcing an 

independent retailer out of business. Thus it follows that it cannot 

entirely preserve the local operator. 

The argument that resale price maintenance keeps freedom of 

opportunity and initiative intact is also subject to attack. For 

example, resale price maintenance may be said to limit opportunity 

and initiative on the part of the efficient small retailer. Such a 

retailer has means at his disposal to combat the coB^petition of larger 

stores irihich can effectively cut prices to increase sales volume and 

total profits. The small retailer is able to buy at the same price 

as the large stores, except for differences in quantity discounts, 

which eliminates inequity at the manufacturing level. He is also 

able to Join cooperatives and buy at the same quantity discounts as 

the larger stores. In this way, such an efficient small retailer can 

meet the competition of the larger stores to a great extent and ef

fectively compete with other less-efficient small retailers. Resale 

price maintenance limits the use of this weapon against other small 

retailers who are less efficient in their operations. The incentive 

to operate efficiently end the freedom to price his goods at the most 

advantageous level for his own benefit is lost. All retailers are 

forced to price their branded goods at the same level, and resale 

price maintenance in this respect penalizes both the large stores 

and the small efficient retailers and subsidizes inefficiency. 

67 Gault, op. cit.. p. 23. 
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Mr. Mermey's final point was that fair trade prevents the growth 

of anti-democratic or Communistic political conceptions and relisuice 

on government. It is difficult to comprehend how a government-guaranteed 

profit margin could prevent the growth of reliance upon government. The 

contrary conclusion would appear to be more logical. As many opponents 

of fair trade are wont to point out, fair trade itself limits the 

individual freedom and initiative of the retailer. Advocates of fair 

trade have consistently relied upon governmental powers of both the 

state and the nation in the enactment of state fair trade laws and in 

the two amendments to the Sherman Act and the Federal Trade Commission 

Act. Mr. Mermey, in fact, was seeking governmental assistance at the 

very time that he was arguing that such assistuice would lead to less 

reliance upon government. 

The advocates of resale price maintenance thought that the 

McGuire Act had eliminated all defects in the Miller-Tydings Act, but 

their victory was to be short-lived. The opponents of resale price 

maintenance were to ask for Judicial interpretations of state constitu

tionality of the nonsigners clause. 

During the Golden Bra of resale price maintenance from 1938 through 

1952, retailers achieved their legislative goals in the passage of state 

fair trade acts in all states but Missouri, Texas, and Vermont, as well 

as in the passage of the McGuire amendment to the Sherman Antitrust Act. 

Although successful as lobbyists, the retailers soon found that passage 

of legislation did not mean the end of the price-cutting practices which 

they fought against. Their objectives in this regard were not achieved* 



30 

Price cutting continued and resale price maintenance legislation proved 

ineffective in halting the practice. On the surface, it seemed as 

though fair trade made great strides toward halting price cutting, but 

closer study shows that the laws had little effect* 



CHAPTER IV 

RETROGRESSIVE PERIOD: FROM 1953 TO THE PRESENT 

The turn of events after the enactment of the McGuire Act ran 

contrary to the intentions of retailers who had supported the legisla

tion. Judicial interpretation in both the state and federal Supreme 

Courts has substantially altered the effectiveness of resale price 

maintenance during this period. Many of the manufacturers who had 

supported resale price maintenance abandoned the policy because of the 

difficultios involved in enforcing resale-price contracts. 

Since the passage of the McGuire Act, twenty-four states have 

had their fair trade laws declared imconstitutional or have had the 

laws' effectiveness nullified by declaring the nonsigners clause to 

be \inconstitutional by the highest court in each of the respective 

states. 

In the United States Supreme Court, the opponents of resale 

price maintenance have sought Judicial interpretation on certain as

pects of the Miller-Tydings Act and the McGuire Act. One particular 

question was whether or not a manufacturer could enforce fair trade 

prices against a retailer if he competed against that retailer. Many 

manufacturers owned their own wholesaling divisions and at the same 

66 H. Rept. 2352, 87th Cong. 2d Sess., Accompanying H. J. Res. 
636. Five unconstitutional in toto: Alabama, Montana, Nebraska, Utah, 
Wyoming; nineteen nonsigner clause unconstitutional: Arkansas, Colorado, 
Florida, Georgia, Indiana, Iowa, Kansas, Kentucky, Louisiana, Michigan, 
Minnesota, New Mexico, Ohio, Oklahoma, Oregon, South Carolina, Tennessee, 
Washington, West Virginia. 
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time, operated under fair trade agreements with independent wholesalers 

who competed against the manufacturers' own wholesale divisions. The 

United States Supreme Court held in the case of United States v. 

McKesson k Bobbins, Inc. (1956) that if the contracting parties in a 

resale-price contract compete with each other, the Miller-Tydings Act 

69 

and McGuire Act do not permit them to fix resale prices. This deci

sion had the effect of negating meny drug resale price contracts be

cause many drug manufacturers like McKesson k Bobbins operated whole

saling divisions while maintaining prices with independent wholesalers. 

Resale price maintenance suffered a terrible blow from one of 

its staunchest supporters in the latter part of 1957 when General Electric 

70 

announced that it was abandoning the policy of retail price fixing. 

The effect was that other companies soon followed General Electric's 

lead. However, General Electric not only abandoned the policy of fix

ing resale prices, but it also cut prices on its products, and at the 

saao time, it lowered the margins allowed to its dealers and distribu-
71 

tors. The abandonment of resale price isaintenance by manufacturers 

left the independent retailers in much the same position that they had 

been in before the enactment of the fair trade laws. 

^^ Letter to the Honorable Oren Harris from Federal Trade 
CoHDBisalon, p* 6. 

''O "Are We Heading for a Federal Price Fixing Law?" op. cit., 
p* 240. 

''̂  Stewart Monro Lee, "Problems of Resale Price Maintenarce," 
Journal of Marketing. Vol. 23 (January, 1959), p. 275. Companies 
following General Electric's lead were Sunbeam, McGraw-Sdison and 
Revere. Other companies who had already abandoned the policy were 
Westinghouse, Lionel, Sheaffer, Eastman Kodak, and Bell and Howell. 
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It had also come to the attention of the small retailers that 

some manufacturers were allegedly granting large advertising allow-

72 
ances to larger retailers. These allowances were supposed to be 

spent on advertising, but the large retailers found that when the manu

facturer spent large sums of money on national advertising that their 

customers were "pre-sold" on the products when they came into the 

store. To spend the manufacturers* allowances on additional advertis

ing would be "wasteful," so the large retailers were allegedly using 

the allowances on additional consumer services or in other profitable 

areas, such as meeting quantity discounts. 

The granting of discriminatory advertising allowances is pz^hi-

bited by the Robinson-Patman Act of 1936, but the Federal Trade Com-

miasion cannot police all of the manufacturers and distributors. At 

the present time, the scope and workload of the Federal Trade Commission 

are so great that the Coanission is able to take action in only a few 

limited areas. In many cases, the small retailer must suffer because 

of these alleged inequities which are not related to price cutting. 

Discount houses began to flourish in many areas of the country. 

They took advantage of the manufacturer's advertising and the "pre-sold" 

consumer and offered the constimer reduced prices on these items usually 

on a self-service basis. These institutions appealed to consumers and 

hurt the sale of not only the small independent retailer but also the 

larger retail stores. 

''̂  "Are We Heading for a Federal Price Fixing Law," op. cit., 
p. 243. 
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Manufacturers took little action against the discount houses 

because they had found that the only really efficient means of enforc

ing the resale price contracts was by injtmction. The injunction often 

ran against a "nonsigner" as well as a "signer," but the main problem 

was that a temporary order to stop price cutting in the case of a 

seller had little effect because the seller had already received the 

73 
full purchase price of the goods he had sold. 

However, many manufacturers were not even attempting to stop 

violators of the fair trade laws. The National Retail Merchants Asso

ciation came to the conclusion, after making a survey of fair-trading 

manufacturers, that Huuiufacturers were generally doing a miserable Job 

74 \ 
of enforcing fair trade prices and agreements* Q ^ 

The retailer organisations began to take action under state 

Ihifair Practices acts when manufacturers did not enforce the resale 

76 
price contracts* These laws prohibit sales below cost and they are 

mandatory instead of permissive. Generally, violation of theae laws 

is punishable by fine or imprisonment, and the penalty is imposed for 

each offense. The Ihifair Practices acts go beyond the Fair Trade acts 

in that the acts apply to all goods whereas the Fair Trade acts apply 

^^ Lae, op* cit,, p. 274* 

^* Xbid*. p. 281. 

•75 "Fair Traders Turn to Anti-Loss Leader Laws in State Courts," 
Business Week (May 21, 1955), p. 144. 
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76 
to only trademarked goods. (See the Appendix under California Fair 

Trade Act for a typical Unfair Practices act.) 

Although Unfair Practices acts are operative in only 28 states 

at the present time, the opponents of fair trade had endorsed this course 

77 
of action for years. They believed that these acts could stop the 

78 
infrequent practice of selling brand names at or below cost. 

It has probably become apparent to the reader why this period 

is called the "Retrogressive Period" of resale price maintenance. 

However, the proponents of fair trade have introduced two new legisla

tive developments during this period, and the retailers are again try

ing to get protection through resale-price fixing. 

One of these developments is a new type of state Fair Trade Law 

which was introduced to overcome the declaration of imconstitutionality 

of the nonsigners clause. It was enacted in Virginia in 1958, and in 

Ohio in 1959, and was found constitutional by the Supreme Court of Appeals 

79 
of Virginia in 1960. These laws are very similar to the typical state 

Fair Trade laws with the exception that there is not a need for a written 

76 Beckman, op. cit., p. 752. 

^^ Ibid*, p. 751. States in which the laws are operative are 
Arizona, Arkansas, California, Colorado, Connecticut, Idaho, Kentucky, 
Louisiana, Maine, Massachusetts, Minnesota, Montana, Nebraska, New 
Hampshire, North Dakota, Oklahoma, Oregon, Pennsylvania, Rhode Island, 
South Carolina, Tennessee, Utah, Virginia, Washington, West Virginia, 
Wisconsin, Wyoming, 

'^^ "Fair Traders Turn to Anti-Loss Leader Laws in State Courts," 
op. cit., p. 144. 

'^^ Beckman, op. cit.. p. 747. 
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contract to establish a fair trade price. In both of the state laws, 

"actual notice imparted by mail or attached to the commodity or con

tainer" constitutes a resale price maintenance contract. The aignifi-

cance of this difference is that a retailer who buys fair traded goods 

will be held party to a resale price aAintenance contract when reselling 

these goods if a fair trade price is marked thereon or if the invoice 

or a mailed information piece contains a notice of the established fair 

80 

trade price. Under this legislation, it will still be the responsi

bility of the manufacturer to enforce the contracts. This will prob-

ably-be a weak point in the legislation because under the original fair 

trade laws manufacturers were unwilling to diligently enforce the fair 

trade agreements. 

The second proposed legislation is a national fair trade law which 

would go far beyond the provisions of the McGuire Act. It would legal

ize resale price maintenance at the national level, without relying upon 

state laws, making acceptance of fair traded goods, with notice of the 

fair trade pricing, a contractual agreement to comply with that price. 

The proposed national fair trade law is permissive in nature, and the 

manufacturer has the responsibility for enforcing the contracts and for 

bringing civil action against offenders. The law is applicable only 

to trademarked or branded goods which are in free and open competition 
81 

with other products of the same general class. 

*^ Xbid^, p. 747. 

81 Ibid. 



37 

There is, however, SOIM question as to "open" competition. 

Under the legislation, resale price maintenance would apply whenever 

goods usable for the same general purpose are available to the public 

from sources other than the owner of such brand, name, or trademark."®^ 

This difference may seriously handicap the passage of the bill because 

many of the opponents of resale price maintenance dislike the laxness 

of the application of the requirement of "free and open competition" 

in the Miller-Tydings Act and the McGuire Act. 

The underlying purpose of this legislation is probably very simi

lar to the one involving the typical state fair trade laws and the pass

age of the Miller-Tydings Act: A national resale price maintenance 

law comparable to the laws recently passed in Virginia and Ohio would 

legalise "notice" resale price maintenance in interstate commerce. 

The new legislation would also be binding in states not having fair 

trade laws which would solve the problem of unconstitutionality on the 

state level. 

Actually the retailers are still desirous of achieving the same 

aims that they had sought in the 1930's. In this period from 1953 

to the preaent (July, 1063), the cause of resale price maintenance 

lost ground to the state Supreme Courts that held fair trade laws and/or 

the nonsigners clause to be unconstitutional in twenty-four of the forty 

six states which had enacted such laws. (Alaska, Missouri, Texas, and 

Vermont never enacted Fair Trade laws.) 

82 oren Harris, op. cit., p. 5. 
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Discount house competition and the use of private brands by 

larger stores alter the small independent retailer's plans for less 

competitive pricing through the policy of resale price maintenance. 

Discount houses are able to circumvent the fair trade laws by using 

customer membership cards and other devices which exempt them from the 

laws. Of course, this leaves the retailer in a precarious position. 

He is bound by the laws that he helped to create, and yet his business 

is being threatened by price competition which the fair trade laws could 

not control and against which he cannot effectively compete. 

In many instances, the higher and more rigid prices of the "fair-

traded" items encourage the larger retailers to sell private brands to 

be used as substitutes for the fair-traded items. In certain fields, 

these private brands have taken over a large share of the market.^3 

To make the situation even worse, some manufacturers make "private brands* 

for the big retailers that are almost identical with the items these 

84 
manufacturers are fair trading through other retailers. As a result, 

the retailer is competing against himself. He is selling these prod

ucts at higher prices while the larger retailers are selling identical 

items as private brands, which are substitutes for the smaller retailer's 

products, at lower prices. 

^3 Although there is no up-to-date information, in 1937 Macy's 
announced that its private brands increased from 37.8% to 60.7% in two 
months* "Crisis in Price Law Fight," Business Week (May 8, 1937), p. 13. 

Charles B. Seib, "Fair Trade Faces Showdown," Nation's Business, 
Vol* 43 (March, 1955), p. 37. 



39 

The small retailer who had hoped that manufacturers would police 

the price cutting establishments, maintain fair trade prices, and ful

fill the fair trade agreements have found that manufacturers are lax 

in all three areas. Manufacturers enforce the contracts in only a few 

instances and often do not bring suits against the offenders. When 

General Electric brought a suit against an offender in 1955, the com

pany lost the injunction suit because it did not "diligently" enforce 

85 

its fair trade program. Such lack of enforcement hurts the small re

tailer. If he abides by the resale price contracts, he cannot compete 

(even if he were able) on a price basis with larger retailers iibo often 

refuse to operate under the price contracts. On the other hand, if he 

does not abide by the resale price contracts, he is working against the 

very legislation that he has advocated. 

Instead of an increased volume of business, the retailer is con

fronted with the fact that guaranteed margins on fair-traded goods 

attract a large number of new dealers to share the total market poten

tial. The retailer often gets a smaller share of the total profit be

cause the increased competition from these newcomers results in the 

total profit being divided among more outlets. 

Although fair-trade legislation has been relatively unsuccessful 

in curtailing price cutting and has been declared unconstitutional by 

twimty-four state supreme courts, fair-trading retailers are presently 

trying to get a national fair trade law passed which would legalize 

®5 "Court Enforcement of Fair Trade Tends to All or Nothing 
Basis," Business Week (July 30, 1955), p. 54. The reasoning behind 
this action is that it would be unfair to punish one offender when 
many others are guilty of the same practice. 
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resale price maintenance "by notice" in all states without relying on 

the respective state laws. 

Since 1931, retailers who favor resale price maintenance have 

organized in an effort to get effective legislation passed which would 

limit the extent of price cutting. This legislation, as well as the 

objectives of the retailers who desired the protection, has been studied 

and analysed. The achievements and failures during these thirty-two 

years have been examined with this hypothesis in mind: That resale 

price maintenance developed as statutes because of demands made by 

independent retailers; but resale price maintenance did not always 

yield tlM benefits that retailers intended. 

On the basis of this information, conclusions and recommenda-

tiona will be presented which hopefully may be a contribution to 

knowledge to the serious student of marketing. 



CHAPTER V 

CONCLUSIONS AND RECOigiENDATIONS 

The following conclusions may be drawn from the study of resale 

price maintenance as it was presented in this thesis: 

First, the independent retailer eventually achieved most of the 

legislation that he desired from 1931 through 1952: The Miller-Tydings 

Act in 1937, the McGuire Act in 1952, and the forty-six state fair 

trade laws. This legislation was unable to achieve effactive resale 

price maintenance because it could not eliminate competition from sub-

86 
stitute products and from non-cooperating outlets. 

The larger dealers have been very successful with their private 

brands. This has been especially true when manufacturers make such 

brands for large retailers that are almost identical with the very 

87 
items these msnufacturers "fair trade" to other retailers* As long 

as the fair traded product is successfully differentiated, resale price 

maintenance can be effective because other products cannot be used as 

substitutes. An inconsistency exists, however, in that if this were 

true, then the product would not be in free and open competition and 

could not be "fair-traded" (nor would it have to be). 

It is apparent to even the most casual observer that the larger 

and the more efficient retail outlets will probably never agree to 

^6 Ward 8. Bowman, Jr., "The Prerequisites and Effects of Resale 
Price Maintenance," University of Chicago Law Review, Vol. 22, No. 4 
(Svcnmer, 1955), p. 839* 

87 
Seib, op. cit.. p. 37. 

41 
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cooperate with the proponents of fair trade. These outlets are able 

to build up profits and sales volume through price competition. It 

would take a very rigid and inflexible bill to force their cooperation, 

and such a bill, if it ever succeeded in passing the Congress, would 

probably meet with violent opposition from the consuming public. 

Second, because the legislation failed to achieve effective 

resale price maintenance, retailers were unable, in most instances, to 

accomplish their objectives* Competition was not lessened; in some cases 

it was even increased by.the discount houses and larger retail outlets 

that found methods of circumventing the resale price maintenance con

tracts. The small retailer was also hurt by competition from the new

comers who were attracted by the large standardized margins of the fair-

traded products. 

And finally, while the independent retailers were responsible 

for much of the legislation pertaining to resale price maintenance, 

manufacturers and larger distributors have derived the greatest benefit 

from the legislation. Manufacturers who support resale price mainte

nance and who properly enforce the policy have been able to maximize 

their returns from advertising. They are able to advertise a price 

nationally or in a given area with reasonable assurance that the price 

will be maintained in the states having fair trade laws. If the manu

facturer is able to differentiate his product, competition from substi

tutes for that product may be substantially lessened. If the manufac

turer sets a high profit margin on the product, dealers will strive to 

market the product at established prices, and many new dealers will be 

attracted by the margins. This means that the manufacturer's product 

(y\ 
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88 
will receive broader distribution. All of these factors are vitally 

important to the manufacturer who is striving to attain a larger share 

of the market for his product. 

Larger distributors have increased their profits with their 

private brands. If the brand is a close substitute for the fair-traded, 

trademarked item, he will usually be able to achieve wide consumer ac

ceptance of his private brand. 

Many of the larger retailing institutions have taken up the 

practice of removing the labels from fair-traded products and of lower

ing the prices on these products. This is perfectly legal according 

to Judicial interpretation. These "unbranded" goods are then offered 

as substitutes for the trademarked goods. 

Thus, the small retailer is uncomfortably perched upon the horns 

of his dilemma. The legislation for vAiich he has so adamantly fought 

has proven to be ineffective against price cutting, and yet, the re

tailer realizes that he must protect himself aĝ alnst possible destruc

tion by price cutting* It then becomes the responsibility of this 

writer to recommend logical courses of action which have the greatest 

likelihood of solving some of the problems faced by small retailers. 

Where extreme price cutting involves interstate commerce, the 

small retailer should work in conjunction with the Federal Trade Com

mission. This regulatory agency has the power to enforce the Federal 

Trade Commission Act, which pertains to imfair methods of competition 

^^ Bowman, "The Prerequisites and Effects of Resale Price Mainte
nance, p. 823. 
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in couBerce; the Wheeler-Lea Act, which broadens the agency's power 

under the Federal Trade Commission Act; and the Robinson-Patman Act, 

which prohibits discriminatory practices in interstate commerce. 

By cooperating with the Federal Trade Commiasion, the independent 

retailers could limit the practice of selling below cost or any other 

practice which tends to create moaopoly power and restraint upon trade. 

The Federal Trade (^amission helps to insure a certain degree of honesty 

89 
In business. Such cooperation could help the retailer attain some 

of the objectives that he has sought for such a long time. Destructive 

price ccM^ietition would be regulated, as well as other practices which 

tend to push the small retailer out of business. Prices would not be 

fixed, but regulation of extreme price cutting should help the retailer 

attain larger profit margins in the long run. 

If independent retailers do not ask manufacturers to continue 

to maintain high resale prices under fair trade agreements, the ineffi

cient dealers who take advantage of the high margins will eventually 

be forced out of business. This should bring increased sales volume 

to those retailers who remain. The sales volume will not come to them 

automatically; the retailers who remain must also be efficient and 

offer consumers reasons to trade with them. 

Under the Robinson-Patman Act, the Federal Trade Commission has 

the power to regulate discriminatory practices by any person engaged in 

interstate commerce. This means that the retailer could be protected 

from the manufacturers who offer large advertising allowances to large 

^^ Beckman, op. cit*. p. 817. 
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retailers and who offer "better" prices to their larger customers. The 

retailer would then be on a more competitive basis with the larger 

retailing institutions. 

The Federal Trade Commission has such a wide range of activities 

and broad discretionary authority that at the present time it cannot 

effectively handle all of the complaints against offenders of the anti

trust laws. It is the opinion of this writer that retailers could use 

their legislative influence to strengthen the power of this regulatory 

agency. From the information presented in this thesis. It is apparent 

that retailers have been very successful in obtaining legislation they 

desire. Perhaps if they suî iorted statutes which would formulate sound, 

recognizable rules for this agency, they could receive more satisfac

tory results from their efforts. It certainly would be a step forward 

for both businessmen and the Federal Trade Commission: Businessmen 

could establish stable policies for their organisations and the Federal 

90 
Trade Commission could establish a firm regulatory foundation. 

In intrastate commerce, the small retailer must depend upon his 

state to regulate destructive competitive practices. Many states have 

Unfair Practices or Trade Laws. However, these laws are almost as 

controversial as fair trade in certain states, and there ia a strong 

possibility that in many states these laws will be declared unconsti-

91 
tutional. If, instead of attempting to aet even a minimum price, 

^^ Harold B. Meyers, "The Root of the FTC's Confusion," Fortune, 
Vol. 68, No. 2 (August, 1963), pp. 114-116. 

®^ Beckman, op. cit.. p. 751. 
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the state laws were designed on much the same basis as the Federal 

antitrust laws, the retailers could get help from their state agencies. 

Of course, many states, such as Texas, already have antitrust laws. 

Here again, the small retailer could attain his desire to limit 

extreme price competition. He could look to the state in which he oper

ates to protect him from the large, price-cutting outlets, and at the 

same time, not alienate the large retailers. 

Even if retailers took this approach, the benefits would not 

become immediately evident. It takes time for any legislative process 

to take effect. Hence, the final reooomendation of this paper is that 

the independent rexailer should adopt a good offense as his best de

fense* That is, the retailers should continue to Join cooperatives and 

associations to help them operate on a more coaqnetitive price basis and 

become more efficient. Such organizations allow the small, independent 

retailer to have an opportunity to realize the quantity discounts and 

other price concessions and put him in a better bargaining position. 

These organizations also strive to educate their members in modern 

retailing methods. 

The small retailer shotad not demand more fair trade legislation. 

In the states where fair trade is still operable, the retailers may seek 

protection under the laws, but in the majority of the cases, small 

retailers will probably get more satisfactory results from other courses 

of action available to hira on the state and federal levels. 

Resale price maintenance, as embodied in the fair trade laws, 

proved to be ineffective because the independent retailers tried to 

force the cooperation of the large retail institutions. In other words. 
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the small retailer wanted the large dealer to operate on his level 

«^lch would have proved to be destructive for the large dealer. The 

independent retailer failed to get results with fair trade. Now he 

should take the fight to the large retailer* 
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APPENDIX A 

CALIFORNIA FAIR TRADE ACT^^ 

Laws of 1931, ch. 278, p. 583; 

1933, ch. 260, p. 793; 1937, ch. 843, p. 2384. 

Chapter 278. 'An Act to protect trade-mark owners, distributors and 

the public against injurious and uneconomic practices in the distribu

tion of articles of stcuidard quality under a distinguished trade-mark, 

brand or name. 

The people of the State of California do enact as follows: 

Section I. No contract relating to the sale or resale of a com

modity which bears, or the label or content of which bears the trade

mark, brand, or name of the producer or owner of such commodity and 

which is in fair and open com>atition with commodities of the same 

general class produced by others shall be deemed in violation of any 

law of the State of California by reason of any of the following provi

sions which may be contained in such contract: 

1. That the buyer will not resell such commodity except at the 

price stipulated by the vendor. 

2. That the vendee or producer require in delivery to whom he may 

resell such commodity to agree that he will not, in turn, resell except 

at the price stipulated by such vendor or by such vendee. 

Such provisions in any contract shall be deemed to contain or 

imply conditiona that such commodity may be resold without reference 

^2 Orether, op. cit.. pp. 411-422. 
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to such agreement in the following cases: 

1. In closing out the owners' stock for the purpose of discon

tinuing delivering any such commodity. 

2. When the goods are damaged or deteriorated in quality, and 

notice is given to the public thereof. 

3. By any officer acting under the order of any court. 

Section 2. This act shall not apply to any contract or agree

ment between producers or between wholesalers or between retailers as 

to sale or resale prices. 

Section 3. The following terms, as used in this act, are hereby 

defined as follows: 

"Producer" means grower, baker, maker, manufacturer or publisher. 

"Commodity" means any subject of commerce. 

Section 4. If any provision of this act is declared unconsti

tutional it is the intent of the Legislature that the remaining portions 

thereof shall not be affected but that such remaining portions remain 

in full force and effect. 

Section 5. This act may be known and cited as the "Fair Trade 

Act."' 

In 1933 the act was amended as follows: 

Section 1 1/2. 'Wilfully and knowingly advertising, offering for 

sale or selling any commodity at less than the price stipulated in any 

contract entered into pursuant to the provisions of Section 1 of the 

Act, whether the person so advertising, offering for sale or selling 

is or is not a party to such contract, is unfair competition and is 
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actionable at the suit of any person damaged thereby* 

In 1937 the provisions of the Act were extended to any commodity 

sold through vending equipment, when such equipment bears the trade 

mark, brand or name of the producer or owner of the commodity. 

CALIFORNIA UNFAIR PRACTICES ACT 

Laws of 1935, ch. 477, p. 1546; 

Amended by Laws of 1937, ch. 860, p, 2395. 

'An act to amend an act entitled "An act relating to unfair com

petition and discrimination, making certain unfair and discriminatory 

practices unlawful, defining the duties of the Attorney General in 

regard thereto, declaring certain contracts illegal and forbidding 

recovery thereon, providing for actions to enjoin unfair competition 

and discrimination and to recover damages therefor, making the viola

tion of the provisions of this act a misdemeanor and providing penalties," 

approved June 10, 1913, relating to unfair discriminations, and declar

ing the urgency thereof, to take effect immediately. 

The people of the State of California do enact as follows: 

Section 1. The act cited in the title hereof is hereby amended 

to read as foUows: 

Section 1. It shall be unlawful for any person, (Firm, or cor

poration,) doing business in the State of California and engaged in the 

production, manufacture, distribution or sale of any (commodity,) article, 

or product, (or service or output of a service trade,) of general use or 

consumption, (or the product or service of any public utility,) with the 

intent to destroy the competition of any regular established dealer in 
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auch commodity, product or service, or to prevent the competition of 

any person, (firm, private corporation, or municipal or other public 

corporation,) who or which in good faith, intends and attempts to become 

such dealer, to discriminate between different sections, communities 

or cities or portions thereof, or between different locations in such 

section, communities, cities, or portions thereof in this State, by 

selling or furnishing such (commodity,) article or product (or service) 

at a lower rate in one section, community or city, or any portion there

of, or in one location in such section, community, or city or any por

tion thereof than in another; (after making allowance for difference, 

if any, in the grade or quality, quantity) provided that nothing herein 

contained shall prevent differentials which make allowances for dif

ferences, shall prevent differentials which make allowances for dif

ferences, if any, in the grade, quality or quantity when based and Justi

fied in the cost of manufacture, sale or delivery, and in the actual 

cost of transportation from the point of production, if a raw product 

or commodity, or from the point of manufacture, of a manufactured prod

uct or commodity, or from the point of ahipment to the point of destina

tion; and provided further, that nothing herein contained shall prevent 

a selection of customers or functional classification by any person of 

any customer as broker. Jobber, wholesaler or retailer or a differential 

in pr^ce for any article or product as between any customers in dif

ferent functional classifications. Motion picture films when licensed 

for exhibition to motion picture houses shall not be deemed to be an 

article or product under this act. Neither shall anything in this act 
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be deemed to apply to any service, article or product for which rates 

are established under the Jurisdiction of the Railroad Commission of the 

State of California and sold or furnished by any public utility corporation, 

or installation and repair services rendered in connection with any ser

vices, articles or products; or to any service, article or product sold 

or furnished by a publicly owned public utility and upon which the rates 

would have been established under the Jurisdiction of the Railroad Com

mission of the State of California if such service, article or product had 

been sold or furnished by a public utility corporation, or inatallation, 

and repair services rendered in connection with any services, articles or 

products. (Motion picture films when delivered under a leaae to motion 

picture houses shall not be deemed to be commodity or product of general 

use, or consumption, imder this act. This act shall not be construed 

to prohibit the meeting in good faith of a competitive rate, or to pre

vent a reasonable classification of service by public utilities for the 

purpose of establishing rates.) The inhibition hereof against locality 

discrimination shall embrace any scheme of special rebatea, collateral 

contracts, or any device of any nature whereby such discrimination is, 

in substance or fact, effected in violation of the spirit and intent 

of this (act) section; provided, however, that nothing in this section 

shall be construed to prohibit the meeting in good faith of a competitive 

price. 

Section 2. Any person who, either as director, officer or agent 

of any firm or corporation or as agent of any person, violating the pro

visions of this act, assists or aids, directly or indirectly in such 
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violation shall be responsible therefor equally with the person, firm 

or corporation for whom or which he acts. 

In the prosecution of any person as officer, director or agent 

it shall be sufficient to allege and prove the uiikwful intent of the 

person, firm, or corporation for whom or which he acts. 

Section 3. It shall be unlawful for any person, (partnership, 

firm, corporation. Joint stock company, or other aasociation) engaged 

in business within this State, to sell, (offer for sale or advertise for 

sale) any article or product, (or service or output of a service trade,) 

at less than the cost thereof to such vendor, or give, (offer to give 

or advertise the intent to give,) away any article or product, (or ser

vice or output of a service trade) for the purpose of injuring competi

tors (and) or destroying competition, and he or it shall also be guilty 

of a misdemeanor, and on conviction thereof shall be subject to the 

penalties set out in section 11 of this act for any such act. 

The term "cost" as applied to production is hereby defined as 

including the cost of raw materials, labor and all overhead expenses of 

the producer; and as applied to distribution "cost" shall mean the in

voice or replacement cost, whichever is lower, of the article or product 

to the distributor and vendor plus the cost of doing business by said 

distributor and vendor. 

The "cost of doing business" or "overhead expense" is defined as 

all costs of doing business incurred in the conduct of such business 

and must include without limitation the following items of expense: 

labor including aalaries of executives and officers, rent, interest on 

borrowed capital, depreciation, selling cost, maintenance of equipment, 
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delivery costs, credit losses, all types of licenses, taxes, insurance 

and advertising. 

The prohibition of this act shall be deemed among the other pur

poses and objects of the act toalao prohibit the practice of using any 

article or product as a "loss leader." Loss leader, as used herein shall 

mean any article or product sold at less than cost as herein defined to 

induce, promote or encourage, the purchase of other merchandise, or which 

may have the tendency or capacity to mislead or deceive purchasers or 

prospective purchasers, or which diverts trade from or otherwise injures 

competitors. 

The prohibitions of this section shall embrace any scheme of 

special rebates, collateral contracts or any device of any nature whereby 

a sale below cost is effected in violation of the spirit and intent of 

any of the provisions of this act. 

Section 4. In establishing the cost of a given article or product 

to the distributor and vendor, the invoice cost of said article or product 

purchased at a forced, bankrupt, closeout sale, or other sale outside 

of the ordinary channels of trade may not be used as a basis for Justify

ing a price lower than one based upon the replacement cost as of date of 

said sale of said article or product replaced through the ordinary chan

nels of trade, unless said article or product is kept separate from 

goods purchaaed in the ordinary channels of trade and unless said article 

or product is advertised and sold as merchandise purchased at a forced, 

bankrupt, closeout sale, or by means other than throui^ the ordinary 

channels of trade, and said advertising shall state the conditions under 
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which said goods were so purchi ser , and the quantity of such merchandise 

to be sold or offered for sale. 

"Ordinary channels of trade" shall mean those ordinary, regular 

and daily transactionb In the mercantile trade whereby title to an article 

or product, in no way damaged or deteriorated, is transferred from one 

person to another, and shall not include sales of bankrupt stocks, close

out goods, dents, sales of goods bought from a business or merchant 

retiring from business, fire sales and sales of damaged or deteriorated 

goods, which damage or deterioration results from any cause whatsoever; 

provided that this last listing herein shall not be held to be all inclu

sive but as example only. 

Section 5* In any injunction proceeding or in the prosecution 

of any person as officer, director or agent, it shall be sufficient to 

allege and prove the unlawful intent of the person, firm or corporation 

cmiplalned against is a member, has an established cost survey for the 

locality and vicinity in which the offense is committed, the said cost 

survey shall be deemed competent evidence to be used in proving the costs 

of the person, firm or corporation complained against within the pro

visions of this act. 

In all actions brought under the provisions of this act proof of 

one or more acts of selling or giving away any article or product below 

cost or at discriminatory prices, together with proof of the injurious 

effect of such acts, shall be presumptive evidence of the purpose of 

intent to injure competitors or destroy competition. 

Section 6. The provisions of sections 1, 3, 4, and 5 shall not 

apply to any sale made: 

111111111 
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(a) In closing out in good faith the owner's stock or sny part 

thereof for the purpose of discontinuing his trade in any such (stock 

or commodity) article or product and in the case of the sale of seasonal 

goods or to the bona fide sale of perishable goods to prevent loss to the 

vendor by spoilage or depreciation, provided notice ia given to the 

public thereof; 

(b) When the goods are damaged or deteriorated in quality, and 

notice is given to the public thereof; 

(c) By an officer acting under the ordera of any court; 

(d) In an endeavor made in good faith to meet the legal prices 

of a competitor as herein defined selling the same article or product, 

(or serviceor output of a service trade,) in the same locality or trade 

area and in the ordinary channels of trade aa herein defined; or in an 

endeavor made in good faith by a manufacturer, selling an article or 

product of his own manufacture, in a transaction and sale to a whole

saler or retailer for resale to meet the legal prices of a competitor 

selling the same or a similar, or comparable article or product, in the 

same locality or trade area and in the ordinary channels of trade as 

herein defined. 

Any person, firm or corporation who performs work upon, renovates, 

altars or impro'voB any parsonal property belonging to another person, 

firm or corporation, shall be construed to be a vendor within the mean

ing of this act. 

Section 7. The secret payment or allowance of rebates, refunds, 

commiaaiona, or unearned diacounts, whether in the form of money or 

otherwise, or secretly extending to certain purchasers special services 
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or privileges not extended to all purchasers purchasing upon like terms 

and conditions, to the injury of a competitor and where auch payment 

or allowance tends to destroy competition, is an tmfair trade practice 

and any person, firm, partnership, corporation, or association resorting 

to such trade practice shall be deemed guilty of a misdemeanor and on 

conviction thereof shall be subject tothe penalties set out in section 11 

of this act. 

(Section 8. Upon the third violation of any of the provisions 

of sections 1 to 7, inclusive, of this act by any corporation, it shall 

be the duty of the Attorney General to institute proper suits or quo 

warranto proceedings i.i any court of competent Jurisdiction for the for

feiture of its charter rights, franchises, or privileges and powers 

exercised by such corporations, and to permanently enjoin it from trans

acting business in this State. If in such action the court shall find 

that such corporation is violating or has violated any of the provisions 

of sections 1 to 7, inclusive, of this act, it must enjoin said corpora

tion from doing business in this State permanently or for such time as 

the court shall order, or must annul the charter, or revoke the fran

chise of such corporation.) 

Section 9. Any contract, express or implied, made by any person, 

firm or corporation in violation cC any of the provisions of sections 1 

to 7, inclusive, of this act is declared to be an illegal contract and 

no recovery thereon shall be had. 

Section 10. Any person, firm, private corporation or municipal 

or other public corpovution, or trade association, may maintain an action 

to enjoin a continuance of any act or acts in violation of sections 1 to 7, 
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inclusive, of this act and, if injured thereby, for the recovery of 

damages. If in such action, the court shall find that the defendant 

is violating or has violated any of the provisions of section 1 to 7, 

inclusive, of this act, it shall enjoin the defendant from a continu

ance thereof. It shall not be necessary that actual damages to the plain

tiff be alleged or proved. In addition to such injunctive relief, the 

plaintiff in said action shall be entitled to recover from the defendant 

(three times) the amount of the actual damages, if any, sustained. 

Any defendant, or any witness, in an action brought under the pro

visions of this section may be required to testify under the provisions 

of sections 2021, 2031, and 2055 of the Code of Civil Procedure of this 

State, in addition the books and records of any such defendant, or of 

any such witness, may be brought into court and introduced, by reference, 

into evidence; provided, however, that no information so detained may be 

used against the defendant, or any such witness, as a basis for a mis

demeanor prosecution under the provisious of sections 1 to 7, inclusive, 

and 11 of this act. 

Section 11. Any person, firm or corporation, whether as princi

pal, agent, officer or director, for himself, or itself, or for another 

person, for any firm or corporation, or any corporation, urtio or which 

shall violate any of the provisions of sections 1 to 7, inclusive, of 

this act, la guilty of a misdemeanor for each single violation and upon 

conviction thereof, shall be punished by a fine of not less than one 

hundred ($100.00) dollars nor more than one thousand ($1,000.00) dol-

lara, or by imprisonment not exceeding six months or by both said fine 

and imprisonment, in the discretion of the court. 
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Proof of average overall cost of doing business for any particu

lar inventory period when added to the cost of production of each article 

or product, as to a producer, or invoice or replacement cost, whichever 

is lower, of each article or product, as to a distributor, shall be pre

sumptive evidence of cost as to each such article or product involved 

in any action brought under this act and involving the violation of any 

provisions of section 3 and 5 of this act. 

Proof of transportation tariffs when fixed and approved by the 

Railroad Commission of the State of California shall be presumptive evi

dence of delivery cost as provided in section 3 hereof. 

Section 12. If any section, sentence, clause or phrase of this 

act is for any reason held to be unconstitutional, such decision shall 

not affect the validity of the remaining portions of the act. The Legis

lature hereby declares that it would have passed this act, and each sec

tion, sentence, clause or phrase thereof. Irrespective of the fact that 

any one or more other sections, sentences, clauses, or phrases be de

clared unconstitutional. (The remedies herein prescribed are cuanilative 

and in addition to the remedies prescribed to the Public Utilities Act 

for discriminations by public utilities. If any conflict shall arise 

between this act and the Public Utilities Act, the latter shall prevail.) 

Section 13. The Legislature declares that the purpose of this act 

is to safeguard the public against the creation or perpetuation of monop

olies and to foster and encourage competition, by prohibiting urikir, 

dishonest, deceptive, destructive, fraudulent and discriminatory prac

tices by idiich fair and honest competition is destroyed or prevented. 

This act shall be (literally) liberally construed that its beneficial 
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purposes may be subserved. 

Section 14. This act shall be known and designed as the "Unfair 

Practices Act." 

Section 15. (This act is hereby declared to be an urgency measure 

necessary for immediate preservation of the public peace, health and 

safety, within the meaning of section 1 of Article IV of the Constitu

tion, and shall therefore go into immediate effect. The facts constitut

ing the necessity are as follows: 

The sale at less than cost of goods obtained at forced, bankrupted, 

close out, and other sales outside of the ordinary channels of trade is 

destroying healthy competition and thereby forestalling recovery. If 

such practices are not immediately stopped many more businesses will be 

forced Into bankruptcy, thus increasing the prevailing condition of 

depression. In order to prevent such occurrences it is necessary that 

this act go into effect immediately.) 

In any action brought under the provisions of section 3 hereof 

where it is alleged and shown that the person complained against is sell

ing, below his cost of doing business, and said person is including 

labor at less than the prevailing wage scale in the trade in which such 

person is engaged for the locality or vicinity in which he is doing busi

ness, evidence of such prevailing wage scale shall be admissible to prove 

the intent or purpose of such person to violate the provisions of this 

act. 

In any action brought imder the provision of this act, where per

sons are employed or performing services without compensation for any 
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person charged with a violation of this act, such services shall be 

charged as expense of the business in which rendered and at the rate of 

the wage for the services rendered prevailing at the time of the service 

at the place where rendered. 

Section 16. As used in this act, the term "person" includes any 

person, firm, association, organization, partnership, business trust, 

compsny, corporation or municipal or other public corporation; the term 

'*aell" includes selling, offering for sale or advertising for sale; 

the term "give" includes giving, offering to give or advertising the 

intent to give; the term "article or product" includes any article, 

product, commodity, thing of value, service or output of a service 

trade. 

Section 17. Solicitation by, or collusion or Joint participation 

between any wholesaler, manufacturer, distributor. Jobber, contractor, 

broker, or retailer to violate any of the provisions of this act or the 

use of any threat, intimidation or boycott to effectuate the violation 

of the act shall make all persons participating in such solicitation, 

collusion or Joint participation subject to the provisions of this act, 

and such solicitation, collusion or Joint participation shall consti

tute a misdemeanor.* 
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APPENDIX B 

ARKANSAS FAIR TRADE ACT®3 

Act 92 

' An Act to protect trade-mark owners, producem, di stributors 

and the public against injurious and uneconomical practices in the dis

tribution of competitive commodities bearing a distinguishing trade

mark, brand or name through the use of voluntary contracts establish

ing a minimum resale price and for other purposes." 

Be it enacted by the General Assembly of the State of Arkansas: 

Section 1. The following terms as used in this Act are hereby 

defined as follows: 

(a) 'CowBodity* means any subject of commerce. 

(b) 'Producer' means any grower, biUcer, maker, manufacturer, 

bottler, packer, converter, processor or publisher. 

(c) 'Wholesaler* means any person selling a commodity other than 

a producer or retailer. 

(d) *Retailer* means any person selling a commodity to consumers 

for use. 

(e) 'Person* means an individual, a corporation, a partnership, 

an association, a Joint-stock company, a business trust or any unin

corporated organization* 

Section 2. No contract relating to the sale or resale of a com

modity which bears, or the label or container of i^ch bears, the trade 

^^ The Basis and Development of Fair Trade. (New York: The 
National Wholesale Druggists* Association, 1950), pp. 148-152. 
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mark, brand, or name of the producer or distributor of such coMK>dity 

and which commodity is in free and open competition with commodities 

of the same general class produced or distributed by others shall be 

deemed in violation of any law of the State of Arkansas by reason of 

any of the following provisions which may be contained in such contract: 

(a) That the buyer will not resell such commodity at less than 

the minimum price stipidated by the seller. 

(b) That the buyer will require of any dealer to whom he may 

r9sell such commodity and agreement that he will not, in turn, resell 

at less than the minimwB price stipulated by the seller. 

(c) That the seller will not sell such commodity: 

(1) To any idiolesaler, unless such wholesaler will agree not to 

resell tha same to any retailer unless the retailer will in turn agree 

not to resell the same except to consumers for iise and at not less than 

the stipulated minimum price, and such wholesaler will likewise agree 

not to resell the same to any other wholesaler unless such other irtiole-

saler will make the same agreement with any wholesaler or retailer to 

whom he may resell) or 

(2) To any retailer, unless the retailer will agree not to resell 

the same except to consumers for use and at not less than the stipulated 

minimum price* 

Section 3. For the purpose of preventing evasion of the resale 

price restrictions imposed in respect of any commodity by any contract 

entered into pusuant to the provisions of this Aet (except to the extent 

authorized by the said contract): 
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(a) The offering or giving of any article of value in connection 

with the aale of such commodity; 

(b) The offering or the making of any concession of any kind 

whatsoever whether by the giving of coupons or otherwise, in connection 

with any such sale; or 

(c) The sale of offering for sale of such commodity in combina

tion with any other commodity, shall be deemed a violation of auch 

resale price restriction, for which the remedies prescribed by Section 6 

of this Act shall be available. 

Section 4. No minimum resale price shall be established for any 

commodity, under any contract entered into pursuant to the provisions 

of this Act, by any person other than the owner of the trade-mark, brand 

or name used in connection with such commodity or by a distributor 

specifically authorized to establish said price by the owner of such 

trade-mark, brand or name. 

Section 5. No contract containing any of the provisions enumer-

at«Ki in Section 2 of this Act shall be deemed to preclude the resale of 

any commodky covered thereby without reference to such contract in the 

following cases: 

(a) In closing out of the owner*s stock for the bona fide purpose 

of discontinuing dealing in any such commodity and plain notice of the 

fact is given to the public; provided, the owner of such stock shall give 

to the producer or distributor of such commodity promi>t and reasonable 

notice, in writing, of hia intention to close out said stock, and an 

opportunity to purchaae such stock at the original invoice price; 

(b) When the trade-mark, brand or name is removed or wholly 
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obliterated from the commodity and is not used or directly or indirectly 

referred to in the advertisement or sale thereof; 

(c) When the goods are altered, second-hand, damaged, or deter

iorated and plain notice of the fact is given to the public in the adver

tisement snd sale thereof, such notice to be conspicuously displayed 

in all advertisements and to be affixed to the commodity; 

(d) By any officer acting under an order of court. 

Section 6* Wilfully and knowingly advertiaing, offering for 

sale or selling any commodity at less than the price stipulated in 

any contract entered into pursuant to the provisions of this Act, whether 

the person so advertising, offering for sale or selling is or is not a 

party to such contract, is unfair competition and is actionable at the 

suit of any person damaged thereby. 

Section 7. This Act shall not apply to any contract or agree

ment between or among producers or distributors or between or among 

wholesalers or between or among retailers as to sale or resale prices. 

Section 8. If any provision of this Act, or the application 

thereof to any person or circumstance, is held invalid, the remainder 

of the Act, and the application of such provisions to other persons 

or circumstances, shall not be affected thereby. 

Section 9. This Act may be known and cited as the *Fair Trade 

Act.* 

Section 10. All Acts or parts of Acts inconsistent herewith 

are hereby repealed to the extent of such inconsistency. 

(Act 92. Approved February 17, 1937. Acts of 1937, p. 345) 



APPENDIX C 

SHERMAN ANTI-TRUST ACT WITH AMKNDMmiTS** 

(Section 1, As Amended By Miller-Tydings Act 

and McGtiire Act) 

Section 1. Trusts, etc., in restraint of trade, illegal; exception of 

resale price maintenance agreements; penalty, 

Kvary contract, combination in form of trust or otherwise, or 

conspiracy, in restraint of trade or commerce among the several States, 

or with foreign nations, is declared to be illegal: Provided, That 

nothing contained in sections 1-7 of this title shall render illegal, 

contracts or agreements prescribing minimum prices for the resale of a 

cosnodity which bears, or the label or container of liiich bears, the 

trademark, brand, or name of the producer or distributor of such commodity 

and which is in free and open com;>atition with commodities of the same 

general class produced or distrib^.ted by others, when contracts or agree

ments of that description are lawful as applied to intrastate transactions, 

under any statute, law, or public policy, now or hereafter in effect in 

any State, Territory, or the District of Columbia in which such resale 

is to be made, or to which the commodity is to be transported for such 

resale, and the making of such contracts or agreements shall not be an 

unfair method of competition under section 45 of this title: Provided, 

further. That the preceding provisions shall not make lawful any con

tract or agreement, providing for the establishment or maintenance of 

®* P« S' Code. Ill, Titles 12-15, p. 2360. 
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minimum resale prices on any commodity herein involved, between manu

facturers, or between producers, or between wholesalers, or between 

brokers, or between factors, or between retailers, or between persons, 

firms or corporations in competition with each other. Bvery person who 

shall make any contract or engage in any combination or conspiracy 

declared, by section 1-7 of this title to be illegal shall be deemed 

guilty of a misdemeanor, and on conviction thereof, shall be punished 

by fine not exceeding fifty thousand dollars, or by imprisonment not 

exceeding one year, or by both said punishments, in the discretion of 

the court. 

(Jl 2, 1890, Ch. 647, Sectiml, 26 Stat. 209; Aug. 17, 1937, 

Ch. 690, title VIII, 50 Stat. 693; Jl 7, 1955, Ch, 281, 69 Stat. 282.) 
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APPENDIX D 

FEDERAL TRADE COMMISSION ACT WITH AMUCDMKMTS^^ 

(Section 5(a), As Amended By 

Miller-Tydings Act and McOuire Act) 

Unfair methods of competition unlawful; prevented by Conassion, 

(a) Declaration of unlawfulness; power to prohibit unfair prac

tices, 

(1) Unfair methods of competition in commerce, and unfair 

or deceptive acts or practices in commerce, are declared unlawful, 

(2) Nothing contained in this section or in any of the Anti

trust Acts shall render unlawful any contracts or agreements prescribing 

minimum or stipulated prices, or requiring a vendee to enter into con

tracts or agreements, prescribing minimum or stipulated prices, for the 

resale of a commodity which bears, or the label or container of which 

beara the trade-mark, brand, or name of the producer or distributor of 

such commodity and which is in free and open competition with commodi-

tiea of the same general class produced or distributed by others when 

contracts or agreements of that description under the statute, law, or 

public policy now or hereafter in effect in any State, Territory, or 

the District of Columbia in nAiich such resale is to be made, or to which 

the commodity is to be transported for such resale. 

(3) Nothing contained in this section or in any of the Anti

trust Acts shall render unlawful the exercise or the enforcement of any 

95 Ibid., p. 2375. 
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right or right of action created by any statute, law, or public policy 

now or hereafter in any State, Territory, or the District of Columbia which 

in substance provides that wilfully and knowingly advertising, offering 

for sale, or selling any commodity at less than the price or prices 

prescribed in such contracts or agreements whether the person so adver

tising is or is not a party to such a contract or agreement, is unfair 

competition and is actionable at the suit of any person damaged thereby. 

(4) Neither the making of contracts or agreementa as described 

in paragraph (2) of this subsection in the exercise or enforcement of 

any right or right of action as described in paragraph (3) of this sub

section shall constitute an unlawful burden or restraint upon, or inter

ference with, commerce. 

(5) Nothing contained in paragraph (2) of thia subsection shall 

make imlawful contracts or agreements providing for the establishment 

or maintenance of minimum or stipulated resale prices on any commodity 

referred to in paragraph (2) of this subsection, between manufacturers, 

or between producers, or between wholesalers, or between brokers, or 

between factors, or between retailers, or between persons, firms, or 

corporations in competition with each other. 

(6) The Commission is empowered and directed to prevent per

sons, partnerships, or corporations except banks, common carriers, subject 

to the Acts to regulate commerce, air carriers, and foreign air carriers 

subject to the Federal Aviation Act of 1958, and persons, partnerships 

or corporations insofar as they are subject ot the Packers and Stockyards 

Act, 1921, as amended, except as provided in section 227 (a) of Title 7, 
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from using unfair methods of competition In commerce and unfair or de

ceptive acts or practices in commerce. 



APPENDIX E 

TESTIMONIAL EVIDENCE IN THE CONGRESSIONAL HEARINGS 

OF THE MILLER-TYDINGS ACT 

Additional Views Submitted by Mr. Celler 
(A Subcommittee Member, Committee on Judiciary) 

They (the well-wishers of the small retailer) wish to protect 

him from predatory "loss leader" selling. For his own good they wish 

to protect him also from price maintenance which denies the consumer 

the fruits of legitimate efficiency for they know if he falls into that 

trap that his trade will suffer in the end. 

Since H. R. 1611 makes it possible for mistaken pressure drives 

for higher prices that disregard efficiency to succeed, they fear it 

96 
may finally harm those idio seek its enactment. . . . 

What is actually behind the pressure for enactment of H. R. 1611, 

as I have shown, is a stated intention to force prices to a fixed-profit 

level. That is an entirely different matter than eliminating "loss 

leaders," which, as their very name shows, are items either sold at no 

97 
profit or at a loss. 

96 
^^ U. S. Congress, House, Committee on Judiciary, Hearings on 

Resale Price Maintenance, Report No. 382, 75th Cong,, 1st Sess., 1937, 
p. 15. 

97 Ibid., p. 17. 
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Message from the President of the United States 98 

The White House 
Washington, April 24, 1937 

The President of the Senate. 

Sir: 

My attention was called to S. 100, which would render legal 
certain contracts for the maintcmance of resale prices now illegal 
under Federal law. I requested the Chairman of the Federal Trade 
Commission to give me a recommendation on this bill, and I attach his 
reply on behalf of the Commission. 

The present hazard of undue advances in prices, sLth a resultant 
rise in the cost of living, makes it most untimely to legalize any com
petitive or marketing practice calculated to facilitate increases in 
the cost of numerous and important articles which American householders, 
and consumers generally, buy. You wii.1 note that the Federal Trade 
Commission has made no study of the effect of resale price maintenance 
on consumers since 1929, but the Commission does mention a reputable 
body of informed opinion to the effect that such control of resale 
prices would be harmful to the consuming public. Indeed, dealers may 
abuse the power to arbitrarily fix reaale prices by unduly increasing 
prices, resulting in bitter resentment on the part of the consuming 
public, especially in this period of rising prices. 

Since we seem to be in a period of rising retail prices, this 
bill should not, in my Judgment, receive the consideration of the 
Congress until the whole matter can be more fully explored. Conceivably, 
the Congress might approve having the Commission bring down to date the 
study which it made eight years ago by examining the economic effects 
of resale price Maintenance under the novel and rapidly changing con
ditions now attending business in this country. 

Faithfully yours, 

Franklin D. Roosevelt 

98 U. S. Congress, Senate, Legalization of Contracts for Minimum 
Resale Prices, Document No. 58, 75th Cong., 1st Sess., 1937. 



APPENDIX F 

TESTIMONIAL EVIDENCE IN THE CONGRESSIONAL HEARINGS 

OF THE MCGUIRE ACT 

A Dozen Reasons Why Your Congressman 
Should Vote for Fair Trade99 

Prepared by John W. Dargavel, Chairman 
Bureau of Education on Fair Trade; 

Executive Secretary, 
National Association of Retail Druggists 

1. Small business needs fair trade to survive. . . . Deliberate opera

tions "in the red" will permit retail monopolies to destroy them. . . . 

2. Fair trade prices resist inflation better than all other prices. . . . 

The cost of living has gone up more than 87 per cent since 1939. . . . 

Prices of fair-traded products have gone up only 10 1/2 per cent. . . . 

3. Fair trade operates only through competition. . . . 

4. Fair trade is Just another curb on unfair monopolistic competition. 

. , . Without fair trade, consumers lose their freedom to shop where 

they pleaae, for most retailers in America cannot exist for long in 

a Jungle of unrestrained price wars. . . . 

5. Fair trade guards the public against deceit in merchandising. . . . 

6. Mass production and low prices need mass distribution. . . . 

7. Fair trade is only one form of resale price maintenance . . . con

signment selling and exclusive dealer arrangements. . . . 

^® U. S. Congress, House, Committee on Interstate and Foreign Commerce, 
Hearings on Minimum Resale Prices, Report No. 2352, 82d Cong., 2d Sess., 
1962, pp. 9-11. 
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8. Fair Trade doesn*t guarantee a living to anybody . . . the ineffi

cient will still go broke. . . . 

9. There is no (}ovemment-in-bu8iness under Fair Trade. . . . Fair 

trade is not Government price control or government anything else. 

. . . No Government bureau enforces fair trade. No Government bud

get contains a nickel of appropriation for fair trade. . . . 

10. Restoration of fair trade to full effectiveness involves States* 

rights. . . . This bill recognizes that the Statea have a right imder 

the Federal Constitution to regulate their internal affairs by pass

ing effective fair-trade laws to restrain unfair competition. . . . 

11. The nonsigner clause is designed to restrain price Jugglers. . . . 

12. "A couple of monopolies and 150,000,000 workers" (forecaat of what 

could happen without fair trade). . . . 

Statement of Q. Forrest Walker, Economist, 
R. H. Macy k Co., Inc., New York City^^Q 

. . . The issue here is whether the constitutional power of 

Congress over interstate cosmierce shall, or shall not, be surrendered 

to the legislatures of the various States, thus giving legal sanction 

to a system of unregulated and arbitrary private price fixing. 

The plea for such immunity from the antitrust laws does not come 

from the general public. It is promoted by a well-heeled, highly organized. 

^ ^ Ibid., p, 362. 
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militant, and extremely vocal minority of retailers, aided and abetted 

by a handful of self-interested manufacturers. The goal they seek is 

condemned almost universally by private and public authorities of un

questioned competence snd integrity. 

Letter from Housewives United^^^ 

Washington, D. C , May 31, 1952 

Dear Senator: 

A powerful, well-financed, well-organ!zed lobby representing 
manufacturers, wholesalers, and retailers is attempting to have Congress 
pass a law that will increase the cost of living by millions. 

Because the consumers of this coimtry lack the organization to 
fight such a lobby, they must appeal to you for protection. 

Please vote against all fair-trade (price-fixing) laws. 

Very truly yours, 

Frances Wright 
(Mrs. Louis B. Wright) 
Secretary 

Statement Submitted to the Interstate and Foreign Commerce Committee of the 
Senate of the UtaJted States on H.R. 5767 (McOuire Bill) on June 2, 1952, by 
Irving J. Wolfgang, President, National Association of Credit Jewelers ^^^ 

. . . Since the Schwegmann decision by the United States Supreme 

Court rendered fair trade im;>otent, the mmsbers of this association have 

U. S. Congress, Senate, Committee on Interstate and Foreign 
Commerce, Hearings on Resale Price Fixing. 82nd Cong., 2d Sess., 1952, 
p. 641. 

^^2 Ibid., p. 661. 
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been victims of outbursts of destructive price cutting. They have been 

forces to take losses on a large part of their sales of nationally adver

tised merchandise, especially watches. These losses have been enough 

to harm the financial condition of the retail Jewelry trade and they 

have been caused by a handful of retail outlets that have used fair-

trade merchandise as bait to mislead the consuming public. 

Because the retail Jewelry stores are the backbone of the Jewelry 

industry, it is essential that they be protected against predatory price 

cutters who seize upon their staple merchandise of loss-leader purposes. 

Irving J. Wolfgang 

Letter from Leiand Pharmacy^Q3 

Chevy Chase, Md., June 5, 1952 

Dear Senator: 

As an independent drug retailer, as a registered pharmacist inde
pendent of any interest of controls by any chain, serving the average 
American family, and as a patriotic citizen, I appeal to you and to all 
the other honorable Members of Congress to fight against any so-called 
"fair trade" price-fixing laws. . . . 

I am an independent retailer that does not want to be protected 
by the so-called "fair trade" laws. I want to be able to operate my 
business in my own way and be able to give my customers the benefit of 
the lowest prices on trade-mark items. . . . 

^^3 Ibid., p. 676* 
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An honest, efficient retailer in free enterprise, free competition, 
will make his own success; but with "fair trade" laws he is tied down. 
He cannot pass his saving on overhead on to his customers. He can only 
offer personality while the customer is gouged. 

Don*t strangle us. Don*t destroy free enterprise. Don*t kill 
free competition* 

Please vote against "fair trade" price fixing. 

Cordially yours, 

Milton Zinberg 




