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CHAPTER I 

INTRODUCTION 

On January 1, 1979, the United States President Jimmy Carter extend-

ed diplomatic recognition to the People's Republic of China (hereafter 

cited as the P.R.C.). Simultaneously, the United States severed formal 

diplomatic relations with the Republic of China (hereafter cited as the 

R.O.C.). As far as the United States was concerned, the P.R.C. was to be 

the sole representative of China. This development not only marked the 

beginning of a new epoch in the Sino-U.S. diplomatic relations, but also 

created great interest in the future of Sino-U.S. relations. It is the 

considered opinion of this writer that the recent development merits 

close scrutiny for it might signal the beginning of a new equilibrium in 

the Far East. 

The thesis consists of four parts. The goal of the first part is to 

explore the causes and the effect of the United States foreign policies 

towards China since 1945. It is hoped that this historical treatment will 

help to explain the dramatic changes in Sino-U.S. relations that took 

place in the 1970s. 

The second part of the thesis deals with the international legal 

status of Taiwan. The writer will first discuss the origin of the Taiwan 

question which has long been a controversial issue in the international 

community. Secondly, the legal jurisdiction over Taiwan will be discuss-

ed. 



The writer's objective in the third part is to examine the effect 

that the R.O.C. has felt after the U.S. recognition of the P.R.C. The 

impact of America's action on Taiwan's legal status, will be discussed. 

In the conclusion, the writer, who is both a Chinese and a Taiwan-

ese, shall discuss some alternative options which the R.O.C. may take, to 

advance her security in the future. 



CHAPTER II 

THE UNITED STATES FOREIGN POLICIES 
TOWARDS CHINA SINCE 1945 

The evolution of American policy toward China over the last 

thirty-five years falls mainly into three periods. The first of these, 

from 1945 to 1950, was a period in which the United States tried to 

adjust herself to dramatic developments in Chinese politics. The second 

period, from the outbreak of the Korean war to the early 1970s, was the 

"Cold War" phase, characterized by antagonism between the "Free World" 

and "Red China." In the third period, from the early 1970s to 1979, 

during which tension between the United States and the P.R.C. was 

considerably relaxed, and a new relationship built on the principle of 

mutual respect between these two powers, was established. 

America's Attempt at Reconciliation of Differences Between 
Opposing Factions in China: 1945-1950 

At the end of World War II, the United States hoped that a strong,\ i 

unified and democratic China might arise, and keep the peace in the Far 

East. However, in spite of this hope, China had been disintegrating long 

before the war was over. In view of the split between the Nationalists 

and the Communists, the American policy was designed to help bring about 

The struggle between Communists led by Mao Tse-tung and the 
Nationalists led by Chiang Kai-shek prior to 1945 is outside the scope of 
this thesis. For an in depth study of this power struggle see F. Gilbert 
Chan, ed., China a.t the Crossroads: Nationalists and Communists, 
1927-1949, (Boulder, Uolo.: Westvlew Press, iy«Uj. 



cooperation between the two factions and to set a coalition government 

with the Nationalists in the majority. On November 7, 1945, President 

Harry S. Truman sent General George C. Marshall as his special represen-

tative to China to mediate between the Nationalists and the Communists, 

and encourage "reconciliation" between them. General Marshall did his 

very best to effect a truce. On January 10, 1946, both sides attended the 

Political Consultative Conference to discuss their differences. However, 

neither side was satisfied with the terms of the proposed settlement, and 

military actions continued. During his stay in China, Marshall achieved 

no concrete results. On December 18, 1946, President Truman reaffirmed 

his belief in a "united and democratic China" and said he would continue' 

the policy of avoiding involvement in Chinese civil strife, while 

helping the Chinese people to bring about their own peace and economic 

recovery. 

Although the United States was not involved directly in the Chinese 

Civil War, its economic and military assistance to the Nationalists never 

stopped. Despite the U.S. assistance, the Nationalists lost ground rapid-

ly to the Communists; the civil war raged and spread. On January 6, 1947, 

President Truman announced that George C. Marshall had been recalled to 

Washington. The U.S. effort at encouraging the Nationalist and the Com-

munists to build a coalition government, had failed. Although the U.S. 

had terminated its efforts to mediate a settlement in China, American 

assistance to the Nationalists continued. The U.S. Congress authorized on 

April 2, 1948, $338 million in economic aid for China, with $125 million 

added to the bill for the Chinese government to use as it saw necessary. 



which presumably meant for military purposes. The total amount authorized 

thus was $463 million. 

However, such help did not hold back the Communists' overpowering of 

the Nationalists. The principle which Americans adopted in the Chinese 

Civil War was non-involvement. The U.S. State Department issued, on Aug-

ust 5, 1949, a 1,054-page report, United States Relations With China, 

1944-1949 (later known as the "White Paper"). The "White Paper" was an 

effort to put a distance between the U.S. government and Chiang 

Kai-shek's Nationalist government, thus holding open the possibility of 

diplomatic relations between Communist China and the U.S. 

On October 1, 1949, the Communists' People's Republic of China was 

formally inaugurated in Peking. Eleven days later, October 12, American 

Secretary of State Dean Acheson listed three conditions a new government 

must meet before receiving U.S. recognition : (1) it must exercise effec-

tive control in the country it purports to govern; (2) it must recognize 

its international obligations; and (3) it must govern with the consent of 

the people. Acheson further implied that once Peking gave evidence that 

it would honor its international obligations, there would be no 

fundamental obstacle to the establishment of normal relations between the 

United States and Communist China. 

A detailed treatment of this subject may be found in President 
Truman's Memoirs: Years of Decision, Vol. I (Garden City, N.Y.: Doubleday 
and Co., 1955), pp. Ib4-lbb. 

^ See Congressional Quarterly Service, China and U.S. Far Eastern 
Policy, 1945-1966 (Washington, D.C.: Congressional Quarterly, Inc. 196/), 
pp. 47-48. 



On December 8, 1949, the officials of the Nationalist government 

fled to Taiwan and set up their "temporary" capital in Taipei. Up to this 

time, by the signing of both the Cairo Declaration and the Potsdam Pro-

clamation in 1943 and 1945, respectively, the United States officially 

held the view that Taiwan was part of China and that the incorporation of 

Taiwan into the mainland China was just a matter of time. Accordingly, on 

December 23, 1949, the State Department issued a policy paper stating 

that the fall of Taiwan to the Communists was expected and that in order 

to minimize the damage of U.S. prestige, U.S. missions abroad should play 

down the importance of Taiwan to U.S. interests. In clarification of the 

paper, Secretary of State Acheson made a speech on January 12, 1950, 

before the National Press Club in Washington. He stated that the U.S. 

Pacific defense perimeter ran from the Aleutians to Japan, through the 

Ryukyus (Okinawa) to the Philippines. Taiwan was beyond the realm of 

American defense protection. Thus, from the date of the establishment of 

the P.R.C., and the exile in Taipei of Chiang's government, the Truman 

Administration's speeches and actions all implied that there was the 

possibility of recognizing the Peking regime instead of the Nationalist 

Taiwan. 

American policy on the question of China remained unchanged until 

the outbreak of Korean War on June 25, 1950. The North Koreans invasion 

Hearings Before the Committee on Armed Services and the Committee 
on Foreign Relations, U.S. Senate, 82nd Congress, Ist Session, Military 
Situation in the FarEast. (Washington, D.C.: Government Pr1nt1ng 
Office), V. 3, pp. Ibb/-lbby. 

^ American Foreign Policy, 1950-1955, Basic Documents, Vol. 2 (Wash-
ington, D.C.: U.S. (iovernment Prlntlng Offlce, lyb/j, p. Z3]Q, 



of South Korea revived the question of the security of Taiwan. Two days 

after the invasion, on June 27, 1950, President Truman announced that he 

had ordered the Seventh Fleet to prevent either the seizure of Formosa by 

the Mao regime or the invasion of mainland China from Taiwan. Truman also 

said that any "determination of the future status of Formosa (Taiwan) 

must await the restoration of the security in the Pacific, a peace 

settlement with Japan, or consideration by the United Nations."^ Despite 

its apparent ambiguity, this statement nevertheless prepared the ground 

for increased concern for the security of Taiwan, a country which Truman, 

a few years earlier, seemed to have abandoned. The participation of the 

Communist Chinese forces in the Korean War brought about a fundamental 

change in the policy of the U.S. toward the Communist regime in mainland 

China. That participation led to direct hostilities between the U.S. and 

Communist China. The U.S.-Communist Chinese hostility continued through-

out the "Cold War" period of 1950 to 1972. Of course, such hostility on 

the whole characterized the relations of the Western World with the 

Communist bloc. 

The Cold War Antagonism Between Communist China and 
The United States: 1950-1970 

The deployment of the United States Navy in the Taiwan Strait and 

the Chinese intervention in the Korean War triggered the resumption of 

U.S. miliary aid to Nationalist forces in Taiwan. For the next two de-

cades, America poured equipment, training, and advice into Taiwan. 

^ American Foreign Policy, 1950-1955, Basic Documents, Vol. 2 (Wash-
ington, D.C.: U.3. Oiovernment Prlntlng Offlce, I9b/), p. Z468. 
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Because of the outbreak of the Korean War, there was significant 

change in the American public opinion between 1949 and 1951 on the ques-

tion of America's relations with China. A poll in 1949 revealed that 50% 

of the people favored government's non-support policy towards Nationalist 

China and only 20% disapproved. However, in 1951 the tables were turned. 

At the height of the Korean War, 58% of the public favored supporting the 

Nationalist government; only 24% were opposed. 

Moreover, on February 1, 1951, the General Assembly of the United 

Nations adopted a resolution condemning the P.R.C. as the aggressor 

against South Korea. The anti-Communism mood had reached its highest 

point yet. Amidst such an atmosphere, Dwight David Eisenhower succeeded 

Truman as the United States President in 1953. The Eisenhower Administra-

tion's uncompromising and hostile policy laid the foundation for the next 

two decades of American foreign policies towards China. The defense of 

Nationalist Taiwan had become an American priority in the last two and a 

half years of Truman's Administration, and it had served as a direct 

reaction to the new East-West polarization caused by the Korean War. The 

Eisenhower Administration, on the other hand, converted such an expedient 

action into a solid principle of the U.S. foreign policy which survived 
o 

through the Kennedy, Johnson and, partially, the Nixon administrations. 

"^ See A. T. Steele, The American People and China. (New York 
McGraw-Hill Book Co., 1966), p. 4/. 

^ See William M. Bueler, U.S. China Policy and the Problem of Tai 
wan. (Colorado: Colorado Associated umversity Press, ly/l), p. 41. 



In President Eisenhower's opinion, the security of Taiwan was impor-

tant to the safety of the "Free World;" and the security of Taiwan de-

pended on the morale of Chiang's armies. In order to boost that morale, 

it was considered necessary to support Chiang's objective of returning to 

the mainland. Thus, on February 2, 1953, President Eisenhower announced 

in his State of the Union message that he was "issuing instructions that 

the Seventh Fleet no longer be employed to shield Communist China" from 

an attack by Nationalist forces on Taiwan. This statement implied the 
g 

acknowledgement of Chiang's being "unleashed." The tension between the 

United States and Communist China was intensified by Eisenhower's 

statements. 

The first Taiwan Strait crisis occurred on September 3, 1954. The 

U.S. not only gave Nationalist Taiwan a rich variety of assistance, but 

both governments, on December 2, 1954, signed the Mutual Defense Treaty. 

The treaty required both the U.S. and the R.O.C. (Taiwan) to: (1) main-

tain and develop jointly by self-help and mutual aid their individual and 

collective capacity to resist armed attack and Communist subversion 

directed against them from without; (2) cooperate in economic develop-

ment; (3) consult on implementation of the treaty; (4) act to meet an 

armed attack in the West Pacific area directed against the territories of 

either the U.S. or the Republic of China, including Taiwan, the Pesca-

dores Islands, and such other territories as may be determined by mutual 

agreenentJO 

^ American Foreign Policy, 1950-1955, Basic Documents, Vol. 2 
(Washington, D.C.: U.S. Government Printlng Ottice, lyb/), p. 2475. 

^̂  See the text of this treaty in United Nations Treaty Series, Vol. 
248, pp. 214-216. 
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Both Eisenhower and his Secretary of State John Foster Dulles 

thought that the Communists' rule in the mainland was only temporary. In 

his speech in San Francisco in 1957, Dulles stated that "international 

Communism's rule of strict conformity is, in China as elsewhere, a pass-

ing and not a perpetual phase." He added that it was the policy of the 

U.S. under his secretaryship "to do all that we can do to contribute to 

that passing." By this time the U.S. had extended the "Containment" pol-

icy to include East Asia. By signing mutual defense treaties with Japan, 

South Korea, Taiwan and the establishment of the SEATO Pact, the United 

States hoped that Communist China might be isolated and could hopefully 

do no harm to the free world. 

By 1960 the policy of non-recognition of Peking and full support for 

the "Free Chinese" government on Taiwan had become firmly entrenched. It 

enjoyed the support of the State Department, the military, and the great 

majority of the American public. The commitment to the Republic of China 

had become one of the firmest and most widely accepted policies, and no 

change was possible without a fundamental reordering of American 

priorities in the Far East. 

The Kennedy Administration, which was inaugurated on January 20, 

1961 inherited a firmly established policy towards Communist China and 

Taiwan. Although President John F. Kennedy never chose to alter fundamen-

tally that policy, he did question a major assumption on which the 

Eisenhower's China policy was based. That is, he did not believe that 

^̂  Quoted in Department of State Bulletin, Vol. XXXVII, No. 942 
(July 15, 1957), p. "95: 
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Communist China was a "passing phase". He believed that Communist China 

was here to stay and that the U.S. should do something about it. However, 

Kennedy refused to withdraw U.S. support from the government of Republic 

of China, not only as the government of Taiwan, but also as the legiti-

mate government of all China. He thought that the continued support for 

the Nationalist regime was still in U.S. interests. 

The Johnson administration inherited the China policy handed down 

from Eisenhower, and modified somewhat by Kennedy's assessment of the 

real situation in China. President Lyndon Baines Johnson's public refer-

ences to China and Taiwan stressed the view that any amelioration of the 

existing hostility between the United States and Communist China depended 

on a change of heart on the part of Communist China. He strongly reaf-

firmed current commitments to the government of Republic of China in Tai-

wan. Johnson said in April 1964 that: 

So long as the Communist Chinese pursue conflict and preach 
violence, there can be and will be no easing of relationships. There 
are some who prophesy that these policies will change, but America 
must base her acts on present realities and not on future hopes. It 
is not we who must re-examine our view of China, it is the Chinese 
Communists who must re-examine their view of the world. Nor can 
anyone doubt oijr unalterable commitment to the defense and liberty 
of Free China. '̂  

Thus, although the Johnson administration accepted the assumption 

that Communist China was not a passing phase, President Johnson made it 

clear that unless Communist China changed its present course, the United 

States would not consider the establishment of relations with it. 

^̂  Quoted in Ibid., Vol. L, No. 1298 (May 11, 1964), p. 730. 
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However, during the late 1960s, there were two developments of major 

importance which somewhat arrested the unqualified support of Taiwan by 

the United States. One was the stalemate in the Vietnam War, and the 

other was the ideological split between the Soviet Union and Communist 

China. Since the U.S. involvement in Vietnam was considered to be a part 

of "the containment of Communist China," America's withdrawal from the 

Vietnam "entanglement" could only be the result of a change in "the con-

tainment policy." Then, too, the Sino-Soviet antagonism might be utilized 

to the advantage of the United States by playing the "China card" against 

the Soviet Union. Thus, in his Presidential inauguration address in Jan-

uary 1969, Richard M. Nixon announced that he expected to see the end of 

"Cold War" and the beginning of "détente" between East and West. He an-

nounced that "after a period of confrontation, we are entering a period 

13 of negotiation". A new drive for U.S.-Chinese understanding was to com-

mence. 

Détente in the Sino-American Relations: 1970-1979 

The great breakthrough in the U.S.-Chinese new relationship came in 

1971. In Nixon's "State of the World" message to Congress on February 25, 

he stressed his desire for improvements in U.S. relations with China. 

Nixon spoke of the need to establish a dialogue with Peking and said that 

the United States is prepared to see the People's Republic of China play 

a constructive role in the family of nations. He said: 

^̂  Quoted in Department of State Bulletin, Vol. LX, No. 1546 (Feb-
ruary 10, 1969), pmT, 
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In this decade, therefore, there will be no more important challenge 
than that of drawing the People's Republic of China into a construc-
tive relationship with the world community, and particularly with 
the rest of Asia.'^ 

A major problem which Nixon and his advisors had to solve was the 

reconciliation of relations with two Chinese governments representing one 

state. Previous American administrations had recognized the R.O.C. as the 

de jure government of China. On the other hand, P.R.C. was treated as if 

it were a áe^ facto government of China. Such a "two government-one China 

policy" was accepted by neither Peking nor Taipei. The Nixon admin-

istration was willing to accept the principle that there was but one 

China, and Taiwan was a part of China. On this point the Taiwan and 

Peking regimes were in agreement. After such an assumption was made, the 

distance between the U.S. and Communist China was narrowed substantially. 

On June 10, 1971, the United States ended its twenty-one year embar-

go on trade with China. China's exports to the U.S. would be on the same 

status as those of the Soviet Union and Eastern Europe. Nearly one month 

later, on July 9, Henry Kissinger, presidential advisor on national se-

curity, flew to mainland China for a meeting with Chinese Premier Chou 

En-lai. During his stay, the two leaders laid the groundwork for future 

Sino-American relations. Next year, on February 21, 1972, President Nixon 

arrived in China for a historic seven-day visit. Six days after his trip, 

the U.S. President Nixon and the Chinese Premier Chou En-lai issued a 

joint communique which pledged both sides to work for a mutual normal-

ization of relations. This Communique which has come to be called 

U.S. Foreign Policy for the 1970's: Building for Peace. A Report 
to the Congress by Rlchard Nlxon, Presldent of the Un1ted~3lates, 
February 25, 19/1. Ino place ot pubhcatlon, no pubHsher}, p. 106. 
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Shanghai Communique was actually a compromise, consisting mostly of a 

statement of the areas of disagreement between the two countries, and 

their agreement to disagree. For its part, the U.S. acknowledged that 

there was but one China and Taiwan was part of China. In this vein, the 

U.S. pledged to withdraw all its military forces from the island of Tai-

15 
wan. The relationship between the two countries changed overnight after 

the Shanghai Communique was issued. On May 1, 1973, the U.S, and the 

P.R.C. opened liaison offices in each other's national capital, This type 

of diplomatic agencies constituted a unique solution to the problem of 

facilitating relations between the two countries during the period prior 

to the resumption of full diplomatic relations. 

According to specialists in Sino-American relations, if the Water-

gate crisis were not to interfere, formal diplomatic relations between 

the U.S. and the P.R.C. might have been opened in Nixon's second term. 

Fighting desperately to stave off impeachment, President Nixon became 

increasingly dependent on the support of conservative Congressmen. Many 

of these men were long-term supporters of "Free China." Thus, Nixon post-

poned further action on the severance of diplomatic relations with the 

Republic of China in Taiwan. Despite all his effort, Nixon failed to save 

himself and, on August 8, 1974, resigned the presidency to escape im-

peachment by the House of Representatives. 

^̂  Department of State Bulletin, Vol. LXVI, No. 1708 (March 20, 
1972), pp. 4;3b-4^b. On the U.S.-P.R.C. relations as viewed by President 
Nixon see U.S. Foreign Policy for the 1970's, The Emerging Structure of 
Peach, A Report to the Congress by Rlchard Nlxon, Presldent of the Unlted 
States, February 9, 19/2, IWashlngton: Government Pr1nt1ng fflce), pp. 
75^^37: 
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Gerald Ford who became the President of the United States after Nix-

on's resignation also needed the support of the party's right wing; 

therefore he also hesitated to implement plans for recognition of the 

P.R.C. Not until Jimmy Carter became the United States President in 1977, 

was there a turning point in Sino-U.S. relations. In his meeting with the 

head of the Chinese Liaison Office at Washington on September 19, 1978, 

Carter mentioned three points on which the U.S. would insist prior to the 

opening of full diplomatic relations. Carter insisted that the U.S. must 

continue its current commercial and cultural ties with Taiwan, and that 

the China-Taiwan dispute must be resolved peacefully, and finally, the 

U.S. should be allowed to continue to sell defensive arms to Taiwan after 

normalization of relations between the United States and the People's 

Republic of China. 

Since Deng Xiaoping, Chinese Vice Premier, was in his mid-70s and 

was also troubled by the split with the Soviet Union, he was willing to 

make it easier for the American President. Deng was willing to give im-

plicit assurances that the People's Republic of China would not resort to 

force to liberate Taiwan. Thus, both sides reached an agreement on 

December 15, 1978 which provided that the U.S. would recognize the 

People's Republic of China as the sole legitimate government of China; 

that the U.S. would acknowledge Peking's position that Taiwan was part of 

China; and that the U.S. would end all official governmental relations 

with Taiwan and withdraw its troops from the island within four months. 

It was also agreed that the U.S. could still maintain and develop its 

existing non-governmental relations with Taiwan on a "people to people" 
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basis. On January 1, 1979, full diplomatic relations between the U.S. 

and the P.R.C. were established. On the same day, the U.S. severed formal 

diplomatic relations with the Republic of China. 

Concluding Remarks 

After the outbreak of the Korean War, the United States based its 

China policy on two assumptions. One was that the Peking regime was hos-

tile to the U.S. and as such it was practically impossible to establish 

normal diplomatic relations with the Peking regime. The other assumption 

was that the Peking regime was a "passing phase" in Chinese internal af-

fairs and that Chiang's regime would replace it someday, in keeping with 

these assumptions, the U.S. adopted, from the beginning of the Korean 

War, the containment policy to isolate Communist China. The U.S. insisted 

on this policy until the late 1960s. 

Ever since the 1960s, the successive U.S. administrations have exhi-

bited increasing doubts about the validity of these two assumptions. And 

yet, because of the anti-communist feeling of the American people and 

because of the influence of "China lobby" in the Congress, the policy of 

supporting the Republic of China continued into the 1970s. 

However, the American people began to realize that it was perhaps 

not worth the cost they had to pay in "isolating" the Communists. Many 

scholars shared this view! For example, on March 10, 1966, Dr. John K. 

Fairbank, director of the East Asian Research Center of Harvard Univer-

sity, testified before the Senate hearings, and stated that the U.S. 

For the text of the agreement see Department of State Bulletins, 
Vol. 79, No. 2022 (January, 1979), p. 26. 
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should dampen Peking's militancy by getting China into greater contact 

with the outside world instead of isolating it. He further pointed out 

that "containment alone is a blind alley unless we add policies of con-

structive competition and international contact. Isolation can only in-

tensify their ailment and make it self-perpetuating, and we need to en-

courage international contact with China on many fronts." 

Three factors attributed to the major shift in Sino-American rela-

tions in the 1970s, One was the change of American public opinion which 

tended to stress that isolation was not the suitable approach in handling 

Communists. Secondly, the stalemate in the Vietnam War made the Americans 

realize that the price in Cold War style resistance to Communism was too 

high for them to pay. Finally, the split between Communist China and the 

Soviet Union became worse, which gave America an opportunity to seize the 

friendship of the P.R.C., as, in a way, a means toward "containment" of 

the Soviet Union. Americans find in the P,R,C, a greater friend, or a 

lesser enemy, than they find in the Soviet Union. 

^^ Hearings Before the Senate Foreign Relations Committee on "U.S. 
Policy With Respect To Mainland China", (March 8, 1966). 



CHAPTER III 

THE INTERNATIONAL LEGAL STATUS OF TAIWAN 

The Origin of the Taiwan Question 

While it is uncertain when and whence the first inhabitants came to 

Formosa (Taiwan), the Chinese settlement could be traced back to the 

sixth century. And they began to migrate in substantial numbers to For-

mosa in the late fifteenth and early sixteenth centuries. In 1661, a 

Chinese General, Cheng Ch'eng-kung, better known as Koxinga, first intro-

duced Chinese laws, customs and forms of government to Taiwan.^ During 

the seventeenth century, foreign powers, notably the Portuguese, Span-

iards and Dutch together with the Chinese, vied for control of the 

island. In 1683 the Ch'ing Dynasty of China formally annexed Taiwan to 

the Province of Fukien and kept it under very loose control for about two 

centuries. Not until 1886 was Taiwan made a regular province of China. 

See Department of State, Department of State Bulletin, Publication 
6844, (Far Eastern Series 81, October I9b9, Washlngton, D.C.), pp. 6-7. 

2 
See W. G. Goddard, Formosa, A Study in Chinese History, (Univer-

sity of Michigan Press, Toronto, lybb), pp. «2-83. 
3 

See J. Ballantine, Formosa, A Problem for United States Foreign 

Policy, (Washington: Brookings Institutlon, 1952), pp. 13-15. 

* See W. G. Goddard, op. cit., p. 129. 

18 



19 

In 1895, Formosa and its adjacent islands (the Pescadores) were ced-

ed to Japan by the Treaty of Shimonoseki as a consequence of the first 

Sino-Japanese War (1894-1895).^ Taiwan remained a part of Japan until 

1945. 

On December 9, 1941, the Republic of China government made a formal 

declaration of war against Japan and declared "that all treaties, conven-

tions, agreements, and contracts regarding relations between China and 

Japan are and remain null and void." In this way, the Treaty of Shimon-

oseki was deemed as void by the government of the Republic of China. 

Again on November 26, 1943, at the Cairo Conference, President Chiang 

Kai-shek of the R.O.C, President Franklin D, Roosevelt of the United 

States, and Prime Minister Winston Churchill of Great Britain issued a 

joint communique, later known as the Cairo Declaration, which declared 

that "all the territories Japan has stolen from the Chinese, such as Man-

churia, Formosa, and the Pescadores, shall be returned to the Republic of 

China." Therefore, that Formosa (Taiwan) should be returned to the 

R,0,C. was clearly stated in the Declaration, On July 26, 1945, the heads 

of governments of the United States, R.O.C, and the United Kingdom 

5 
See Hertslet's China Treaties, 1, (London: His Majesty's Station-

ary Office, 190«;, p. ábá, 
c 

See Contemporary China, A Reference Digest, 1, no. 5, December 15, 
1941: 1. 

Hungdah Chiu, ed., China and the Question of Taiwan: Documents and 
Analysis, (New York: Praeger, 1973), pp. 20b-20/. 
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declared in the Potsdam Proclamation that "the terms of the Cairo Declar-

ation shall be carried out."^ This provision of the Potsdam Proclamation 

was accepted as one of the principles of the "Instrument of Surrender" by 

Japan on September 2, 1945 when it surrendered to the Allied Powers, On 

October 25, 1945, the R.O.C government took over Taiwan from the Jap-

anese and announced that Taiwan had returned to the motherland and became 

a province of China. 

Before 1949 there was virtually no discussion of the so-called ques-

tion of Taiwan on the international level, and it was widely expected 

that the peace treaty with Japan would explicitly provide for the return 
9 

of Taiwan to China. It was not until mid-1949 when the Chinese Commun-

ists were about to take over the Chinese mainland, that the question of 

Taiwan gradually emerged. 

On October 1, 1949, the Chinese Communists inaugurated the People's 

Republic of China in Peking. On December 8, 1949, the Republic of China 

government removed its seat to Taipei, the capital of Taiwan. Each party 

claimed that it was the sole legal government of China. Since before 1949 

there was only one government representing China, that is, R.O.C, there 

was, of course, no argument as to which government should exercise 

o 

Foreign Relations of the United States, Diplomatic Papers: The 
Conference of Be^^'i" ^T^e .̂̂ ,̂̂ .̂̂"'. . ^'^^'^"'^^^^"L.'^^^* ^^' ^ 
ÍWashlngton, D.C.: U.5, Government Prlntlng Offlce, 1950}, pp, 1474-76. 

9 
See U.S. Department of State, Transcript of Proceedings: Confer-

ence of Problems of United States Pollcy 1n Chlna, iWashlngton, D.C: 
Dlvlslon of Centrai bervlces, 1949), pp. i;5«-ldy. 
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jurisdiction over Taiwan. The question of jurisdiction over Taiwan 

emerged only when there were two governments each claiming to be the sole 

representative of China. 

Moreover, at the San Francisco Peace Conference of September 8, 

1951, the Allied Powers, especially the United Kingdom, were not sure 

about which government should represent China, therefore, they decided 

neither the R.O.C nor the P.R.C should attend the conference. Despite 

the objections of both the R.O.C and the P.R.C the San Francisco Peace 

Treaty was concluded without the consent of either the R.O.C or the 

P.R.C With respect to the question of Taiwan, article two of the Treaty 

provides: "Japan renounces all rights, title and claim to Formosa and the 

Pescadores." This article only stated that Japan renounces the sov-

ereignty over Taiwan, still it did not mention to which government Taiwan 

should belong. Although Japan later had signed a separate peace treaty 

with the R.O.C on April 28, 1952, still that treaty contained almost the 

same wording on the question of the jurisdiction over Taiwan as the San 

Francisco peace Treaty, leaving the issue unresolved. 

Since all these treaties did not mention which government, i.e., 

R.O.C or P.R.C, would be the beneficiary of the Japanese abdicated 

^̂  See United Nations Treaties Series, CXXXVI, (New York: United 
Nations, 1955), p. 4«. 

^̂  Article 2 of the Peace Treaty between the Republic of China and 
Japan of 1952 stated that "Japan has renounced all right, title and claim 
to Taiwan and Penghu." Excerpt from the United Nations Treaties, 
CXXXVIII, (New York: The United Nations, 1955), p. 4U. 
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sovereignty of Taiwan. Formosa in fact was detached from Japan, but was 

not placed under the legal authority of any one government. The question 

of jurisdiction over Taiwan was thus raised. It might be that no foreign 

power was wiUing to tackle an internal issue of China. 

Legal Issues Concerning Jurisdiction Over Taiwan 

There are a number of controversial issues concerning the status of 

Taiwan. The first one is the effect of China's unilateral repudiation of 

all of its obligations arising under Sino-Japanese treaties that were 

concluded prior to World War II. On December 9, 1941, the government of 

China, as mentioned before, made a formal declaration of war against Jap-

an and declared that: "all treaties, conventions, agreements, and con-

tracts regarding relations between China and Japan are and remain null 

12 and void." This meant that the Treaty of Shimonoseki of 1895 which had 

ceded Taiwan to Japan was to be null and void and that Taiwan was to re-

turn to China. 

The invalidation of treaties between two belligerent parties depends 

on the nature of the treaty and the willingness of two contracting par-

ties. If, for instance, there was a treaty between two belligerent powers 

which established a permanent condition between two countries, such as 

the cession of the territory, the status of war should not change the set 

status of the ceded territory. This is a well established principle of 

international law. For instance, according to L. Oppenheim: 

'̂  See Contemporary China, A Reference Digest, 1, no. 5, (December 
15, 1941):1. 
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Political and other treaties concluded for the purpose of setting up 
a permanent condition of things...are not ipso facto annulled by the 
outbreak of war, but nothing prevents €?vr"v1ctorious party from 
imposing by the treaty of peace alterations in, or even the 
dissolution of such treaties. '̂  

In Oppenheim's opinion, therefore, the occurrence of war cannot change 

the set fact -- such as the cession of territory. 

Article II of the Treaty of Shimonoseki stated that Taiwan and the 

Pescadores were ceded to Japan in perpetuity and full sovereignty. 

Furthermore, there was no stipulation of termination about the treaty 

mentioned, since the Treaty of Shimonoseki was a treaty of cession and it 

dealt with a single act — the cession of Taiwan and the Pescadores --

that when it performed, disposed of the matter once and for all, it is 

therefore deemed as an executed treaty that the terms of such treaties 

are final and cannot be abrogated unilaterally. 

Another international law writer, Charles Hyde, also points out 

that: "Treaties stipulating for permanent rights, and general arrange-

ments, and professing to aim a perpetuity do not cease on the occurrence 

of war." Charles Fenwick expresses a similar opinion when he writes: 

13 
L. Oppenheim, International Law, Vol. 2, edited by H. Lauter-

pacht, (London: Longrams, Green and Co., 8th ed., 1955), p. 304. 
Similarly Gerhard Von Glahn observes: "Treaties of cession are also 
normally beyond the effects caused by the coming of war..." Law Among 
Nations, (New York: MacMillan, 4th ed., 1981), p. 622. See also the 
important decision in Clark vs. Allen, United States Supreme Court, 1947, 
331, U.S. 503, on this polnt. 

See Hertsket's China Treaties, 1, (London: His Majesty's Station-
ary Office, iyu«J, p. ábô. 

See Von Glahn, ^p^ cit., p. 480: on executed treaties, see also 
Charles G. Fenwick, Cases ôfTTnternational Law, (Chicago: Callghan and 
Company, 1935), p. 33T"! 

^̂  See Charles C Hyde, International Law, Vol. 2, (Boston: Little 
and Brown Co., 1922), p. 93. 
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"Treaties which were by their nature final and dispositive in character 

and thus indicated an intention on the part of the framers of the treaty 

that their provisions were to survive the outbreak of war." Like boundary 

treaties, treaties providing for the transfer of territory, could not be 

considered at an end at the outbreak of war. He, however, goes on to say 

that contents of such treaties "may be changed by the specific provisions 

of a treaty of peace." Since the Treaty of Shimonoseki had transfered 

the sovereignty of Taiwan to Japan, and since Japan had been exercising 

its sovereignty over Taiwan effectively, the status of Taiwan had become 

a set fact. Therefore, the occurrence of war could not change this 

permanent condition. The Chinese 1941 unilateral abrogation of 1895 

Treaty of Shimonoseki is therefore considered invalid. 

As mentioned above, it must be added, however, that both Oppenheim 

and Fenwick suggest that provisions which set up a permanent condition 

can be changed when there is a peace treaty signed between two belliger-

18 ent parties after the war was over. When China declared its abrogation 

of all the treaties with Japan in 1941, there was stiU a war going on 

between two parties. As stated above, China and Japan signed a peace 

treaty on April 28, 1952. The unilateral abrogation of the Treaty of 

^̂  See Charles G. Fenwick, International Law, 3rd ed., (New York 
Appleton-Century-Crofts, Inc, 194«;, p- b/4. 

18 See pages 28, 29, respectively, for their opinions 
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Shimonoseki of 1895 by China must be deemed to be invalid according to 

the principles of international law, 

The second legal issue concerning jurisdiction over Taiwan is the 

effect of both the Cairo Declaration and the Potsdam Proclamation on Jap-

an, Both declarations were signed by the heads of governments of the 

United States, the R,O.C., and the United Kingdom. According to a well 

established international law principle, such declarations would have 

binding legal effects on these three contracting parties. An important 

legal question is: Can an international agreement impose rights and du-

ties upon third states, i.e., non-signatories? Specifically, would Japan 

be obliged to carry out obligations arising out of the Cairo and Potsdam 

declarations? Both declarations mentioned that Taiwan and the Pescadores 

were to be restored to the Republic of China. Since such terms involved 

the sovereignty of Japan over Taiwan and the Pescadores, what would be 

the effect of these two declarations on Japan? 

It is a general rule of international law that the effect of treat-

ies should be limited only to the contracting parties. As L. Oppenheim 

points out: "according to the principle of pacta tertiis nec nocent nec 

prosunt, a treaty concerns the contracting States only; neither rights 

nor duties, as a rule, arise under a treaty for third States which are 

19 not parties to the treaty." Since Japan neither attended the confer-

ences nor signed these two declarations, it was, therefore, not a con-

tracting party, neither rights nor duties should be imposed upon Japan. 

IQ 

L, Oppenheim, International Law, Vol. 1, edited by H. Lauter-
pacht, (London: Longmans, Green and Co,, 8th ed,, 1955), p. 925. 
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And according to Herbert W. Briggs, if a treaty contains a stipula-

tion which is expressly for the benefit of a state which is not a party, 

or signatory to the treaty, such state is entitled to claim the benefit 

of that stipulation, and that a treaty may not impose obligations upon a 

state which is not a party thereto.^^ The restoration of Taiwan from 

Japan to the R.O.C cannot be deemed favorable to Japan, on the contrary 

it was an obligation to be imposed upon Japan. 

Francis 0. Wilcox has pointed out that: "As far as treaties unfav-

orable to third states are concerned, jurists are unanimous in declaring 

that in general a state cannot incur legal obligations from an agreement 

21 
to which it is not a party."^ It may, therefore, be concluded that, no 

legal obligation should be incurred by Japan because it was not a party 

or signatory of the two declarations mentioned above. 

Furthermore, Ronald F. Roxburgh argues that not only would Japan be 

free of such obligations, but she even had the right to intervene in the 

process. He writes: "Whenever a state concludes a treaty which violates 

the existing rights of a third state, whether they be rights given by the 

general rules of the international law, or rights acquired by treaty 

between the delinquent State and the third State, the latter is entitled 

22 to intervene." 

^̂  Herbert W. Briggs, ed., The Law of Nations, (New York: 
Appleton-Century-Crofts, Inc, 2nd ed., lybiij, p. «/u. 

^̂  Francis 0. Wilcox, The Ratification of International Conventions, 
(London: George Allen & Unwin LID., I93b), p. 254. 

^̂  Ronald F. Roxburgh, International Conventions and Third States, 
ed., by L. Oppenheim, (London: Longmans, Green ana Co., lyi/), p. 29. 
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The way Japan gained the sovereignty over Taiwan was by signing the 

Treaty of Shimonoseki with the defeated Ch'ing Dynasty. The terms con-

cerning the transfer of sovereignty from Japan to the R.O.C must be con-

sidered an infringement of the rights of Japan. It goes without saying 

that Japan not only had no obligation to fulfill such terms, she also had 

the right to intervene in negotiations leading to the conclusion of these 

two declarations. Admittedly, at the time of war, such a move on the part 

of Japan would be foolish to say the least! 

The Question of Transfer of Taiwan to the R.O.C under 
The Principles of International Law 

The fact that China's 1941 unilateral abrogation of the Treaty of 

Shimonoseki was invalid, and that both the Cairo and Potsdam Declarations 

were deemed to have no legal binding effect on Japan, until the signing 

of the Instrument of Surrender of Japan, Taiwan had remained under the 

jurisdiction and control of Japan. 

On September 2, 1945, Japan signed the Instrument of Surrender, and 

the Office of the Supreme Commander for the Allied Powers issued General 

Order No. 1, directing Japanese forces in China and Formosa to "surrender 

23 to Generalissimo Chiang Kai-shek." On September 4, 1945, the National 

Government of the Republic of China issued instructions to Japanese of-

24 ficials on Taiwan to wait for the transfer of power to China. And on 

'^^ Excerpt from United States Statutes At Large, LIX, Part II (Wash-
ington, D . C : U.S. Government Prlntlng Uftlce, iy4bj, pp. 1734-1738. 

Translated from T'ang Wu, China and the International Law, II 
(Taipei: Chung-hua wen-hua chu-pan shlh-yeh wel-yuan-hul, I9b/), p. 435. 
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October 25, 1945, China formally took over Taiwan from Japan and declared 

it as part of its territory.^^ 

After the ceremony of accepting the Japanese surrender was conclu-

ded, the Chinese official in charge of the surrender ceremony formally 

declared, in the presence of representatives of the United States and 

other countries: "From this day forward, Taiwan and the Pescadores are 

again incorporated into the territory of China. The territory, people, 

and administration are now placed under the sovereignty of the National 

Government of the Republic of China." On October 26, 1945, the office 

of the Taiwan Administrator announced that Taiwan had become a province 

27 of China. And since then, the Republic of China has been ruling Taiwan 

as its domain. It can therefore be said that before the Sino-Japanese 

Peace Treaty was signed in 1952, the government of R.O.C held only the 

de facto control over Taiwan. 

However, if Japan in the San Francisco Peace Treaty of 1951 and in 

the 1952 peace treaty with the R.O.C had formally ceded Taiwan and the 

Pescadores to the Republic of China, the legal situation would have been 

clear. Since there was no provision in these peace treaties which speci-

fically called for the cession of these territories to R.O.C and since 

Translated from Huang Shun-ch'ing, Lin Hsiung-hsiang and Kuo 
Hai-ming, eds., Tai-wan Sheng T'ung-chih Kao, X, (Taipei: Kuang-fu Chih, 
1952), p. 40-41. ~ 

Translated from ibid., p. 39. 

^̂  Lien Chen-tung, President Chiang and the Restoration and Recon-
struction of Taiwan Provlnce, I, Uaipei: Chung-yang wen-wu kung-ylng 
she, 196/), p. 8i!. 
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Japan instead "renounced all right, title and claim to Formosa and the 

Pescadores," it is not clear just what would constitute a formal cession 

of title to the Republic of China. 

The lack of explicit provisions on the transfer of Taiwan to China 

in the two peace treaties caused controversial opinions on the question 

of China's sovereignty over Taiwan. D. P. O'Connell of Australia claims 

that though two peace treaties did not mention the transfer of Taiwan to 

China, it does not necessarily mean the Republic of China could not 

acquire de jure sovereignty over Taiwan. He says that after the Japanese 

renunciation of the island, it is "doubtful...whether there is any inter-

national doctrine opposed to the conclusion that China appropriated the 

terra derelicta of Formosa by converting belligerent occupation into de-

28 finite sovereignty." In O'Connell's opinion, therefore, Taiwan became 

as res nullius when Japan abdicated its sovereignty in the two peace 

treaties, and since the government of R.O.C had both expressed the in-

tention and at the same time established the administration to acquire 

Taiwan as its own territory, according to the international law principle 

of "occupation," the R.O.C is therefore entitled to claim Taiwan as its 

territory. 

One needs to dwell briefly on the concept of "occupation" as a mode 

of acquiring territory in international law. In L. Oppenheim's Interna-

tional Law, it is stated that: "Occupation is the act of appropriation 

^̂  D. P. O'Connell, "The Status of Formosa and the Chinese Recogni-
tion Problem," American Journal of International Law, L, 2, (April, 
1956), p. 415. 
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by a State by which it intentionally acquires sovereignty over such ter-

ritory as is at the time not under the sovereignty of another State."^^ 

It is further explained that in order for the "occupation" to be support-

ed by the international society it must be an effective one. And by way 

of taking possession of, and establishing an administration over, the 

territory which being acquired can an effective occupation be constitu-

ted. 

The territory must therefore be really taken into possession by the 

occupying state. And this can be done by a settlement on the territory 

and accompanied by some formal act which announces both that the terri-

tory has been taken possession of and that the possessor intends to keep 

it under his sovereignty. After having taken possession of a territory, 

the possessor must establish some kind of administration thereon which 

shows that the territory is really governed by the new possessor. If , 

within a reasonable time after the act of taking possession, the posses-

sor does not establish some responsible authority which exercises govern-

ing functions, there is then no effective occupation, since in fact no 

sovereignty is exercised by any state over the territory, in question. 

J. G. Starke also expresses a similar opinion when he says: 

Occupation consists in establishing sovereignty over territory not 
under the authority of any other state whether newly discovered or 
abandoned by the state formally in control. Classically, the subject 
matter of an occupation is terra nullius...And in determining 

^̂  L. Oppenheim, International Law, Vol. 1, edited by H. Lauterpacht 
(London: Longmans, Green and Co., «tn ed., 1955), p. 555. 
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whether or not an occupation has taken place in accordance with in-
ternational law, the principle of effectiveness is applied for the 
most part. In the Eastern Greenland Case, the Permanent Court of 
International Justice laid it down that occupation, to be effective, 
requires on the part of the appropriating state two elements: (i) an 
intention or will to act as sovereign, (ii) the adequate exercise or 
display of sovereignty. 30 

As mentioned earlier, the government of R.O.C not only showed its 

intention to act as sovereign but also began to exercise its sovereignty 

over Taiwan by settling and establishing the administration over there 

for nearly 38 years (up to 1983). According to the international law 

principle of occupation, Republic of China may therefore be said to have 

acquired title to Taiwan and is entitled to act as sovereign over the 

same. 

There is another school which maintains that the R.O.C could ac-

quire d£ jure sovereignty over Taiwan through the principle of prescrip-

tion. F. P. Morello is of the opinion that since the R.O.C's de facto 

sovereignty over Taiwan has been an undisturbed and continuous one that 

the principle of prescription could be applied to the legitimacy of 

31 
R.O.C's title to Taiwan. 

Title by prescription, according to J. G. Starke, is the result of 

the peaceable exercise of úe^ facto authority for a very long period over 

territory subject to the sovereignty of another.,,if prescription is to 

J. G. Starke, An Introduction to International Law, (London: But-
terworths, 8th ed., 197/U, pp. 193-194. 

Frank P. Morello, The International Lega1 Status of Formosa, (The 
Hague: Martinus Nijhoff, lybbj, p. y2. 
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be regarded as a good root of international legal title, the critical 

points are the length of the period of public and peaceful exercise of de 

•̂ acto authority, whether this has remained uninterrupted, and the 

strength of the title displaced.'^^ To apply this definition to the case 

of Taiwan, it may be said that the government of the R.O.C had been 

peacefully and continuously exercising de facto authority over Taiwan for 

38 years and without any disruption. It may therefore be deemed that 

R.O.C has acquired sovereignty over Taiwan by the principle of prescrip-

tion. 

Professor Hungdah Chiu, however, in his Modern International Law 

claims that the R.O.C could acquire Taiwan by applying the principle of 

uti possidetis. He states that in 1912 Italy acquired Tripoli and 

Cyrenaica from Turkey without going through a formal treaty of cession. 

On October 15, 1912, three days before the signing of the formal peace 

treaty, Turkey and Italy signed a protocol in which Turkey agreed to 

grant complete autonomy to these territories and thereby renounced sover-

eignty over them. The peace treaty, signed on October 18, did not provide 

for the transfer of these territories to Italy; but after the conclusion 

of the peace treaty, Italy announced their annexation, No one raised any 

J. G. Starke, An Introduction to International Law, (London: But-
terworths, 8th ed., 19//), pl 19:3-1^4. L. Oppenheim defines "pre-
scription" in these words: "The acquisition of sovereignty over a 
territory through continuous and undisturbed exercise of sovereignty over 
it during such a period as is necessary to create under the influence of 
historical development the general conviction that the present condition 
of things is in conformity with international order." op. cit., p. 575. 
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question about the legality of the Italian title to these territories. 

Italy therefore acquired Tripoli and Cyrenaica according to the principle 

of "As you possess, you shall continue to possess."^^ 

This line of reasoning is supported by 1. Oppenheim too, He points 

out that: "Unless the parties stipulate otherwise, the effect of a treaty 

of peace is that conditions remain as at the conclusion of peace, 

Thus...if nothing is stipulated regarding conquered territory, it remains 

in the hands of the possessor, who may annex it." Another writer, 

Charles G, Fenwick expresses a similar viewpoint when he states: 

In accordance with the rule of uti possidetis each belligerent was 
regarded as legally entitled to s ch property as was actually in its 
possession at the time hostilities ceased, The rule applied both to 
conquered territory and to movable property which had changed hands 
during the course of the war, in cases where there was no treaty of 
peace or where the treaty of peace failed to make provision for the 
disposition of the territory of personal property, The rule lost 
most if not all of its meaning when treaties of peace became highly 
elaborate documents aoing into every detail of the relations between 
the former enemies.^^ 

In light of the above mentioned statements by distinguished writers 

of international law, it may be concluded that even in the absence of any 

reference to the transfer of Taiwan from Japan to R.O.C in the Peace 

Treaty of 1952, the R.O.C has acquired Taiwan under the principle of 

33 
Hungdah Chiu, Modern International Law, (Taipei, Shan-ming Book-

store, 1973), p, 354. 

L. Oppenheim, International Law, Vol. 2, edited by H. Lauter-
pacht, (New York: David McKay Company, inc, 7th ed,, 1952), p, 611. 

Charles G. Fenwick, International Law, (New York; Appleton-
Century-Crofts, Inc, 3rd ed,, 1948), p. bbb. 
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ut^ possidetis (as you possess, you shall continue to possess). The 

R.O.C is therefore entitled to claim Taiwan as its territory. 



CHAPTER IV 

THE SEVERANCE OF DIPLOMATIC RELATIONS BETWEEN 
THE UNITED STATES AND THE REPUBLIC OF CHINA 

AND ITS IMPACT ON TAIWAN 

Legal Aspects of United States Severance of Diplomatic 
Relations Wlth the RepubHc of Chlnli 

The Enactment of the Taiwan Relations Act 

On January 1, 1979, the United States established formal diplomatic 

relations with the P.R.C and simultaneously severed its relations with 

the Government of the Republic of China. The United States recognized 

"the Government of the People's Republic of China as the sole legal gov-

ernment of China;" and acknowledged the "Chinese position that there is 

but one China and Taiwan is part of China." Accordingly, the United 

States notified Taiwan that in accordance with its provisions "the mutual 

defense treaty between the United States and the Republic of China of 
2 

1954 is being terminated." 

This move was not supported by the American general public The New 

York Times reported that according to a survey by the Gallup poll the 

^ On the question of presidential authority to recognize foreign 
governments and states, Elmer Plischke, an authority on the conduct of 
American diplomacy writes: "By virtue of his authority to receive foreign 
ambassadors and ministers, the President also enjoys the power of 
recognition, although this is not specifically ascribed to any of the 
branches of government by the constitution." Conduct of American 
Diplomacy (New York: D. Van Nostrand Co., 1961), pp. l02-iu;3. 

^ Text of the official document is in Department of State BuUetin, 
79, no. 2022 (January, 1979), p. 25. 
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majority of Americans thought that it was wrong to sever ties with Tai-
3 

wan, The New York Times-CBS joint public opinion poll also found that 46 

percent of the Americans surveyed opposed establishing formal diplomatic 

relations with Communist China at Taiwan's expense,^ 

Because of the strong favorable public opinion toward the government 

of the Republic of China, the Carter Administration announced that in 

order to secure both the security and prosperity for the people of Tai-

wan, it would "maintain cultural, commercial, and other unofficial rela-

tions with the people of Taiwan," The announcement went on to say that 

the Carter Administration would continue to sell "selected defense arms" 

and follow-on support to Taiwan to assure its security in the future.^ 

The Carter Administration therefore approached the Congress with a 

bill (S.245) which was designed to "promote the foreign policy of the 

United States through the maintenance of commercial, cultural, and other 

relations with the people of Taiwan on an unofficial basis." It further 

^ New York Times, 14, January 1979, p. Gl. 

^ Ibid., 29, January 1979, p. H5. 

^ See Department of State Bulletin, 79, No. 2022 (January, 1979). 

See also Harvey Harding, Jr., China and the U.S,: Normalization 
and Beyond, (New York: China Council, l9/y), p, lU, 

For the full text of S.245, see Hearings before the Committee on 
Foreign Relations, United States Senate, 96th Congress (Washington, D.C: 
Government Printing Office, 1979), pp. 3-10. 
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mandated that "whenever any law, regulation, or order of the United 

States refers or relates to a foreign country, nation, state, government, 

or similar entity, such terms shall include, and such law, regulation, or 

order shall apply with respect to, the people of Taiwan."^ The bill 

(S.245) also proposed the creation of an unofficial instrumentality — 

the American Institute in Taiwan -- in order to continue relations with 

the R.O.C 

However, the proposed legislation did not contain any clear refer-

ence to the security of Taiwan or how the United States might deter any 

threats that might be mounted against the R.O.C Therefore, the members 

of the Senate Committee on Foreign Relations were not satisfied with the 

Administration's proposed bill (S.245). Senator Frank Church, the commit-

tee chairman, reflected on the importance that the United States "must 

attach to the future security and well-being of the people of Taiwan;" in 

that regard, he said, the Administration's proposed legislation was 
9 

"woefully inadequate." 

Senator Jacob Javits expressed a similar viewpoint, He stated that: 

"The proposed bill (S.245) is inadequate in providing substantive guar-

antees for the security and integrity of the territory of the Republic of 

China." he further emphasized the critical role played by Taiwan in 

^ See Ibid., p. 10. 

^ See Ibid., pp. 1, 11 
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the defense strategy of the Pacific^^ Senator Edward Kennedy also con-

tended that the United States shared an 'exceptional relationship" with 

Taiwan that required special security assurances that would not apply to 

other Pacific nations. 

It was made absolutely clear by the Committee on Foreign Relations 

that it was in the security interests of the United States to allay the 

apprehensions of other nations in the defense network of the Pacific con-

cerning the firmness of American commitments by providing concrete guar-

12 
antees for the survival of Taiwan. It was apparent that not being sat-

isfied with the proposed legislation of the Carter Administration, the 

members of Congress were determined to draft legislation which would con-

tain a strong "commitment to provide a sufficiency of weapons to allow 

13 Taiwan to defend itself." In this context, the Congressman Clement 

Zahlocki, chairman of the House Foreign Affairs Committee, and Senator 

Richard Stone of the Senate Foreign Relations Committee led the movement 

to write a bill that would protect the security of the R.O.C On April 

10, 1979, the Congress formed the Public Law 96-8 which is known as the 

Taiwan Relations Act. 

The purpose of the Act was to help maintain peace, security, and 

stability in the Western Pacific and to promote the foreign policy of 

^° See Ibid., p, 11, 421, respectively. 

^̂  See Ibid., p. 384. 

^̂  See Ibid., pp. 398-406. 

^̂  See Ibid., p. 427. 
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the United States by authorizing the continuation of commercial, cul-

tural, and other relations between the people of the United States and 

the people on Taiwan. 

The legislation also stipulated that the President, by terminating 

diplomatic relations with the R.O.C, had rendered it necessary for the 

Congress to enact provisions that would assist in maintaining the "peace, 

security, and stability in the Western pacific.by authorizing the con-

tinuation of commercial, cultural and other relations between the people 

of the United States and the people of Taiwan." The Act went on to state 

that "peace and stability in the area are in the political, security, and 

economic interests of the United States," as well as matters of "in-

ternational concern." Furthermore, "any effort to determine the future of 

Taiwan by other than peaceful means, including by boycotts or embargoes," 

would constitute "a threat to the peace and security of the peace and 

security of the Western Pacific area and of grave concern to the United 

States." 

The Act also provided for the transfer of arms "of a defensive char-

acter" to Taiwan, and insisted that the United States maintain the "capa-

city to resist any resort to force or other forms of coercion that would 

jeopardize the security, or the social or economic system of the people 

of Taiwan." Moreover, the provision of arms to Taiwan would be of such 

character and quantity to "maintain a sufficient self-defense capabi-

lity." That sufficiency would be jointly determined by the President and 

Congress in accordance with procedures established by the law. 

By establishing explicit provisions to guarantee both the security 

and the prosperity of the people on Taiwan, the intentions of Congress in 
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enacting the Taiwan Relations Act is thus fulfilled. The Taiwan Relations 

Act therefore became the legal basis for the relationship between the 

United States and the Republic of China since 1979. 

The Legal Status of the R.O.C: A State or Non-State? 

As mentioned above, at the time when the United States established 

normal diplomatic relations with the P.R.C, it also severed its diplo-

matic relations with the R.O.C on January 1, 1979. It is interesting to 

note that when Congress enacted the Taiwan Relations Act on April 10, 

1979, which was designed to establish the legal basis for continuation of 

the relations between two parties, the Act nevertheless, did not refer to 

the R.O.C as a d^ jure state. The Act referred to the Government of the 

R.O.C as "the governing authorities on Taiwan." Be that as it may, it 

may be argued that by implication, the United States was according the 

"people of Taiwan' a de facto international status. 

Up until October 1982, most of the countries in the world recognized 

the P.R.C as the legal government of China. Again until October 1982, 

14 
only 23 countries have had formal diplomatic relations with the R.O.C 

Will this fact cause any change in the status of the R.O.C? 

According to Article I of the Montevideo Convention of 1933 on the 

Rights and Duties of States (signed by the United States and certain 

Latin American Countries): "The State as a person of international law 

should possess the foUowing qualifications: (a) a permanent population; 

^̂  New York Times, 7, October 1982, p. D5. 
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(b) a defined territory; (c) a Government; and (d) a capacity to enter 

into relations with other states.""'^ Gerhard Von Glahn in his Law Among 

Nations points out that: 

In order to be a legal person, a state must own to certain charac-
teristics. It must, first of all, occupy a fixed territory over 
which it exercises exclusive jurisdiction. Within this territory, 
stability of organization and administration must prevail and the 
entity must be able to fulfill its international duties and obliga-
tions. Population represents an obvious second characteristic of a 
state, for without it no government would be possible. Operation of 
a government forms a third characteristic of a state, for without it 
there could be no assurance of international stability and of the 
ability to fulfill international obligations... The final and 
decisive requirement...is independence. Unless a group of people 
possessing territory and governmental institutions also possesses 
independence, that is, the ability to regulate its international 
affairs without outside interference or control, that group can not 
properly claim to be a state. '° 

In light of the juridical opinion quoted above it may be said that 

the R.O.C has all the prerequisites of statehood. Its territory included 

Taiwan and the Pescadores for thirty-eight years, the Government of the 

R.O.C has exercised exclusive jurisdiction over that territory and also 

15 
See J. G. Starke, Introduction to International Law, (London: 

Butterworths, 8th ed., 1977), p. lU/. 
16 

Gerhard Von Glahn, Law Among Nations: An Introduction to Public 
International Law, (New York: TFîê Macml I lan Co., 1965), pT ET, CT 
Oppenhelm also expressed a similar opinion; "The conditions which must 
obtain for the existence of a state are four; There must, first, be a 
people. A people is an aggregate of individuals of both sexes who live 
together as a community in spite of the fact that they may belong to 
different races or creeds, or be of different color. There must, 
secondly, be a country in which the people has settled down... There 
must, thirdly, be a government -- that is, one or more persons who are 
the representatives of the people and rule according to the law of the 
land... There must, fourthly and lastly, be a sovereign Government. 
Sovereignty is supreme authority, an authority which is independent of 
any other earthly authority. Sovereignty in the strict and narrowest 
sense of the term implies, therefore, independence all round, within and 
without the borders of the country." The statement can be found in L. 
Oppenheim, International Law, Vol. I, edited by H. Lauterpacht (London: 
Longmans, Green and Co., 8th ed., 1955), p. 118. 
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over 18 million people. There is no doubt that the Government of the 

R.O.C is independent of outside jurisdiction and control. 

The procedure by which regular membership in the international soc-

iety is acquired is known as recognition. According to Kaplan and Katzen-

bach, recognition is "a formal ackonwledgement or declaration by the gov-

ernment of an existing state that it intends to attach certain customary 

legal consequences to an existing set of facts which, in its view, just-

ify it (and other states) in doing so."^^ Recognition is a volutional act 

on the part of the recognizing government, and it is a unilateral action. 

It does not bind any other government and state, that is, there can be no 

such thing as collective recognition. For instance, the admission of a 

new state into the United Nations does not mean that all existing members 

of the United Nations Organization recognize the new member as a "state." 

The refusal of most of the Arab states to recognize the existence of the 

state of Israel is a case in point. 

There are basically two theories concerning recognition in interna-

tional law: The constitutive and declaratory theories. The constitutive 

theory maintains that international personality is acquired only through 

recognition. It states that a political group has no existence in inter-

national law until recognized. However, this theory denies the existence 

of any legal obligation on the part of the existing states to recognize a 

prospective new international person. The declaratory theory, on the 

other hand, maintains that recognition is primarily non-legal and non-

^̂  Morton A. Kaplan and Nicholas deB Katzenbach, The Political Foun-
dations of International Law, (New York: John Wiley and Sons, 1961), p. 
JUT, ~ 
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essential. Recognition does not create an international person. It merely 

takes notice of the fact that an international person already exists. It 

agrees with the constitutive theory only on the point that there is no 

legal obligation to recognize.^^ 

Once its identity as an international person has been fixed and its 

position in the society established, the state continues to be the same 

corporate person whatever changes may take place in its internal organ-

ization and government. For instance, radical transformation of practi-

cally all of the European powers, including Russia, did not affect the 

international personality of these states. 

When changes take place in the government of a state in accordance 

with constitutional provisions, there is no question of "recognition" of 

the new government by other states. When, on the other hand, a regime 

comes to power in violation of constitutional provisions the question 

arises: Whether the new government, claiming the right to represent the 

state in international relations, is in fact competent to do so? This 

question may be determined on objective or subjective grounds. The objec-

tive test entails an answer to the following question: Has the new gov-

ernment de facto control over the administrative agencies of the state? 

The subjective test is much more subtle: Is the new government prepared 

to carry out the obligations of the state under international law? 

International law has never regarded the constitution of a state as 

so sacred that the people of the state may not change it by unconsti-

tutional methods. Democratic theory of the state also envisages the 

^̂  On these two theories, see Gerhard Von Glahn, Law Among Nations 
(New York: The Macmillan Co., 1965), p. 91 
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possibility of revolutionary change of an existing autocratic system of 

government. The Declaration of Independence of the American colonies em-

bodies this principle: "That whenever any form of government becomes de-

structive of life, liberty and pursuit of happiness, it is the right of 

the people to alter or abolish it, and to institute a new government...-

most suitable to effect their safety and happiness." 

International law tends to stress the objective test of recognition 

of new governments. The rule is: a new government coming to power by un-

constitutional means should be recognized when it can meet the objective 

test of being a de facto government. A úe^ facto government is one which 

is in actual control of the governmental machinery of the state, exercis-

ing its authority without substantial opposition. Whereas a de jure gov-

ernment is one which, in the opinion of the person using the phrase, 

ought to possess the powers of sovereignty, though at the time it may be 

19 deprived of them. 

The decision of states on the question of recognition of governments 

has been influenced by political considerations. 

Let us review briefly the practice of the United States, At the be-

ginning of the 20th century, the United States had held that governments 

were ripe for recognition when they were (1) effectively administering 

the country and (2) in a position to fulfill their international obliga-

tions. Occasionally the principle of the "acceptance by the people" was 

19 
See the case, A. M. Luther vs. James Sagor and Co., in Herbert W. 

Briggs (ed.), The Law of Nations: Cases, Documents, and Notes, 
(New York: Appleton-Century-Crofts, 2nd ed., lybi:), p. ib/. 
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also applied in recognizing new governments.^^ The October 10, 1977 issue 

of the Department of State Bulletin contains an article, entitled "Diplo-

matic Recognition" outlining different criteria used by the governments 

of the United States in recognizing foreign governments from 1792 to the 

present. It reads: 

Throughout most of the 19th century, the United States recognized 
stable government without thereby attempting to confer approval. 
U.S. recognition policy grew more complex as various Administrations 
applied different criteria for recognition and expressed differently 
the reasons for their decisions. For example, Secretary of State 
William Seaward (1861-69) added as a criterion the government's abi-
lity to honor its international obligations; President Rutherford 
Hayes (1877-81) required a demonstration of popular support for the 
new government; and President Woodrow Wilson (1913-21) favored using 
recognition to spread democracy around the world by demanding free 
elections. Other criteria have been applied since then... One result 
of such complex recognition criteria was to create the impression 
among other nations that the United States approved of those govern-
ments it recognized and disapproved of those from which it withheld 
recognition. 

The article goes on to say that such a practice did not serve the 

best interest of the United States and that in recent years the United 

States moved away from the subjective test as the basis of recognition of 

governments. The article sets forth the policy of the Carter Adminis-

tration in these words: 

The administration's policy is that establishment of relations does 
not involve approval or disapproval but merely demonstrates a will-
ingness on our part to conduct our affairs with other governments 
directly. In today's interdependent world, effective contacts with 
other governments are of ever-increasing importance.21 

^̂  See Hersh Lauterpacht, Recognition in International Law, (Cam-
bridge: Cambridge University Press, 194«), p. lái. 

2^ U.S. Department of State Bulletin, Vol. 1998 (October 10, 1977), 
pp. 462-463. 
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The article summarizes the status of relations between the United 

States and Albania, Angola, Cambodia, People's Republic of China, Cuba, 

Equatorial Guinea, Iraq, North korea, Mongolia, Vietnam, South Yemen, 

with which the U.S. did not maintain diplomatic relations in 1977. On the 

Communist China and the U.S. relations it states: The P.R.C and the 

United States maintain liaison offices in each other's capital. The goal 

of the U.S. policy is normalization of U.S.-P.R.C relations on the basis 

of the Shanghai Communique (1972).^^ 

As noted above, since 1979, the U.S. and the People's Republic of 

China have established normal diplomatic relations which in the final 

analysis meant the recognition of the People's Republic of China Govern-

ment by the United States. The recognition of the P.R.C by other govern-

ments should not, and does not effect the status of the Government of the 

Republic of China. 

The recognition of the P.R.C by the United States does not mean 

"withdrawal of recognition" from the government of the Republic of China. 

Because once it is given, "recognition" cannot be withdrawn. The only 

possibility is the severance of diplomatic relations between two coun-

tries concerned. 

Then too, in today's interdependent world, it is imperative to es-

tablish and maintain relations among all countries. It is possible today 

to deal with two governments representing two parts of the same country. 

If one is to use the terms de facto and de jure recognition, it may be 

^̂  Ibid., p. 463 
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that certain states may wish to deal with one government of a divided 

country as a de facto government and still deal with the other as a de 

jure government of the same country. 

In the case of China, the normalization of the relations between the 

United States and the government of the P.R.C means nothing but a 

declaration on the part of the U.S. that such normalization serves the 

interests of both parties. Therefore it does not entail approval or dis-

approval of the regime which is in control of mainland China. Similarly, 

the severance of official relations between the United States and the 

Government of the Republic of China, does not mean that the United States 

no longer regards that government as legitimate. It may be said that, in 

view of the realities of international life, that severance of relations 

between the governments of the United States and the Republic of China is 

nothing but an attempt at defusing a critical political issue, and 

preparing the ground for the solution of the "problem" by peaceful means 

between the governments of the P.R.C and the Republic of China. As J. G. 

Starke points out "A formal severance of diplomatic relations may be 

declared, but the once recognized State or Government does not otherwise 

23 lose its status in the international community." In the case of the 

severance of the diplomatic relations between the United States and Cuba, 

the state of Cuba or the government of Cuba did not become extinct. The 

U.S, policy toward Cuba is one which seeks to normalize relations between 

the two countries through negotiation based on strict reciprocity. 

^̂  J. G. Starke, Introduction to International Law, (London: Butter-
worths, 8th ed., 1977), p, I5U. 
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Similarly, although the relations between the Republic of China and the 

United States have been diplomatically reduced to a minimum, the 

Government of the Republic of China still exercises sovereign jurisdic-

tion in the island of Taiwan which is an integral part of China. The 

existence of the Government of the Republic of China as the represen-

tative of a sovereign state is not contingent upon its recognition by so 

many other states. Although it may not have formal diplomatic relations 

with many countries, that government still enjoys a significant position 

in today's international relations, and is a member of the international 

community. 

Republic of China's Economic Adjustments After the Severance 
of Dlplomatjc ReJatlons by the Unlted States 

Before discussing what the R.O.C government did after January 1, 

1979 to adjust itself to the new international situation, it is necessary 

to discuss several drawbacks of Taiwan economy. 

The island of Taiwan is 240 miles long and 60 to 90 miles wide. The 

population of Taiwan increased from 6 million in 1948, when the R.O.C 

took over the island, to about 18 million in 1982. It is one of the most 

densely populated areas in the world with 436 persons per square kilo-

meter. 

Since 1950, with American economic and technical assistance, the 

R.O.C not only has maintained one of the highest levels of economic de-

velopment and industrialization in Asia, but it has also distributed the 
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resultant burdens and benefits more equitably among its citizens than 

almost any other nation undergoing the development process.^^ 

The growth rate of the economy of the R.O.C was 12,8 percent in 

1978, accelerating from an 8,8 percent annual rate of growth for the pre-

ceding decade, The gross national product was 24.71 billion, and the per 

capita income rose to $1,304. Per capita income on Taiwan has increased 

at an annual rate of 5.6 percent since 1952. Of the developing nations 

receiving economic and technical assistance from the United States in the 

postwar period, the R.O.C was the first to achieve sufficient economic 

maturity to warrant the cessation of U.S. economic aid. 

In spite of the impressive record of accomplishments in the past 

decades, there are some drawbacks in Taiwan economy. First of all, Taiwan 

lacks natural resources, There are no really significant deposits of im-

portant minerals, although natural gas deposits have been adequate in 

recent years to supply some of the island's requirements, but hardly 

enough to offset the large and growing import bills for petroleum. 

The second problem is overpopulation, Taiwan's population is now 

nearly 18 million, and most of it lives in less than one-third of the 

land. Although a vigorous family planning program has been in effect for 

more than 20 years, the net population growth rate is still 1.8 percent a 

year. It will be a big challenge to the government to provide both the 

employment and housing and other services for so many people on so little 

land. 

24 
Yuan-li Wu, Income Distribution in the Process of Economic Growth 

of the Republic of cmna, ^Baltlmore: Unlverslty of Maryland School of 
Law, 19//). 
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The third drawback is the rising labor cost. Owing to the rapid eco-

nomic growth over the past two decades, the wages and the living standard 

have risen. Labor costs, like everything else, have been moving upward. 

Taiwan is no longer as competitive in labor costs vis-a-vis other Asian 

states as it once was. While labor costs are still below those in Japan, 

Hong Kong, and Singapore, they are higher than in South Korea, the Phil-

25 ippines, Indonesia, and Thailand. 

Fourthly, as an export-oriented country, the economy of Taiwan de-

pends principally on the United States and Japan, Since these two coun-

tries have the markets for Taiwan's products, the commodities Taiwan 

needs to import, and the capital to invest in Taiwan, these two countries 

play a very important role in Taiwan's export, Trade volume with the U.S, 

in 1978 was 7,3 billion, The U,S, is the largest customer of Taiwan and 

26 its second largest supplier. As for the trade with Japan, Taiwan has 

had a negative trade balance with Japan in most years since 1950. Accord-

ing to Vincent C Siew, deputy director general of the Board of Foreign 

27 
Trade, Taiwan's dependence on imports from Japan is very extensive, 

Although the economic indicators of Taiwan continued to point upward 

in 1979, still there were the above mentioned drawbacks of Taiwan economy 

which needed government intervention. 

^̂  China Post, 6, October 1975. 

26 New York Times, 3, February 1980, Sec 12, p. 5 

^̂  Ibid., 9, June, 1981, p, B3. 
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Since the U.S. recognition of the Government of the P.R.C, Taiwan 

was expelled from most of the international organizations including the 

International Monetary Fund and the World Bank.^^ Actually, ever since 

Taiwan was expelled from the United Nations in 1971, its membership in 

the Fund and the Bank had largely been in name only; it had not received 

any substantial financial aid from these organizations. After the United 

States severed diplomatic relations with Taiwan and recognized the Gov-

ernment of Peking in 1979, both the IMF and World Bank froze Taiwan's 

rights to draw on fund reserves or obtain low-interest credit from the 

banks. The damage of the expulsion from these international organiza-

tions, therefore, was inflicted upon Taiwan's prestige, and its claim to 

represent the Chinese nation. Mr. Yu Kuo-hua, governor of Taiwan's 

Central Bank, conceded that the loss of seats would inevitably isolate 

Taiwan further from the international community and prevent the island 

from obtaining certain economic information and counseling which was only 

29 limited to members. 

In order to remedy the damage and to strengthen Taiwan's export po-

tential, the Government of the R.O.C had made several moves to adjust 

itself to the new international situation. 

By amending the investment laws, the government encouraged foreign 

and overseas Chinese to invest in the Taiwan economy. Investment laws had 

been amehded several times before to increase incentives. Tax holiday 

^̂  New York Times, 22, April 1980, p. D6, and 16, May 1980, p. D4, 

^̂  Ibid., 22, April 1980, p. D6. 
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privileges have been liberalized, The tax base was recently changed from 

that of "annual income" to "annual taxable income," foreign ownership of 

100 percent is allowed,^^ 

Encouraged by such policies of the R.O.C government, both foreign 

and overseas Chinese investors showed increased confidence in the Taiwan 

economy by pledging about $320 million worth of new capital in 1979. This 

was a new record, American investors continued to put their money in free 

China, especially in electronics, machinery and chemicals, 

In 1979, the economy grew by about 8 percent — a decline from the 

record 12.8 percent of 1978 but still one of the best records in Asia and 

the world. Per capita income exceeded $1,700, more than six times the 

level of the Chinese mainland. Foreign trade went over the $31 billion 

mark for a gain (in excess of 30 percent) that was not entirely eaten up 

by inflation. 

Although tax and other financial attractions are responsible for 

bringing more than $2.2 billion worth of foreign and overseas Chinese 

investment to Taiwan in the last two decades, American and foreign inves-

tors, however, sum up the Republic of China's principal investment at-

tractions as: (1) reasonable wages for educated, loyal workers; (2) cli-

mate of government cooperation and freedom from anti-foreign sentiments 

and actions; (3) economic and social stability; (4) management talent and 

31 a full range of financial, communications and other services. 

^̂  Ibid., 3, February 1980, Sec 12, p. 5 

^^ Ibid., 3, February 1980, Sec 12, p. 5 
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The second step which Taiwan adopted was the overseas expansion 

policy. Prime Minister Y. S. Sun has publicly stated his approval of 

overseas investment, which economists and businessmen say reflects Tai-

wan's growing confidence in its economy,^^ As a densely populated and 

resource-scarce country, Taiwan needs access to raw materials and foreign 

markets to support its export-oriented economy, Being encouraged by the 

government, an increasing number of Taiwanese corporations have begun 

establishing manufacturing plants abroad, with many in the United States. 

Y. C Wang, chairman of the Formosa Plastics Group, the largest 

conglomerate in Taiwan, stated that the major reason behind his move to 

set up a $120 million joint venture to produce petrochemical intermed-

iates in Texas was to have access to raw materials, The companies of the 

"Group" produce both petrochemical intermediates and plastic end pro-

ducts. The "Group" ships 80 percent of its products abroad but relies 

extensively on imported raw materials. 

Several other major Taiwanese electronics manufacturers have opened 

plants in the United States to assemble color television sets and other 

consumer electronics items. The Tatung Company, Taiwan's leading elec-

tronic appliance maker, has established a factory in California. The Sam-

po Company, another major Taiwanese electronic manufacturer, has recently 

started construction of a $5 million plant in Atlanta. In the past, both 

officials and the general public tended to suspect investment abroad as a 

disguise for capital flight, but now, according to Mr. M. P. Chen, 

^̂  Ibid., 31, July 1980, p. D2. 
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Sampo's chairman, he stated that: "Our ability to set up plants abroad 

indicates that our country's economic strength has moved up to a new 

stage, it signifies that we not only have the money, but also the neces-

sary management, know-how and technology."^^ 

Besides these, Taiwan has also entered a joint venture to construct 

a $357 million fertilizer plant in Saudi Arabia. More than half of the 

produced fertilizer will be shipped back to Taiwan to reduce energy con-

sumption at home and cut costs to improve the capability to export. 

While the government of the R.O.C encouraged the overseas expan-

sion, it also urged business to diversify export markets, with Europe a 

leading target, at the same time. Mainland China long ago insisted that 

all nations should close their embassies and terminate all official ties 

with Taiwan as a condition to "normalizing" relations. Even though today 

no European country has diplomatic relations with Taiwan, Europeans 

nevertheless are eager to open bank branches in Taipei, The factors which 

attracted their investment is Taiwan's economy which includes foreign 

export trade of $39.49 billion and that figure represents more than 50 

percent of the nation's total gross national product, In addition, in the 

last five years the average real annual growth reached 10,3 percent which 

raised the per capita income to more than $2,100, the highest in Asia and 

outside Japan. Finally, in order to promote further economic progress, 

the government of the R.O.C adopted a New Four-Year Plan (1982-1985). 

^̂  Ibid., 31, July 1980, p. D2. 

^^lbid., 17, February 1981, p. Dl 
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This plan, which was submitted by the Council for Economic Planning and 

Development, and approved by the cabinet, calls for a national product of 

nearly $61 billion and per capita income of $4,200 for 1985. The other 

goals that are set in the plan include: (1) Export growth of 10.9 percent 

and an import advance of 11.3 percent. The projected value of 1985 

bilateral trade is $72.5 billion with a favorable balance of $300 

million; (2) Inflation of approximately 7.5 percent; (3) Industrial 

growth of 8.5 percent compared with 8.3 percent for services and 2.4 per-

cent for agriculture; (4) Employment gain of 2,7 percent; and (5) Produc-

tivity advance of 5,3 percent. 

In looking forward to the future of Taiwan's economy, the Minister 

of Economic Affairs, Mr. Yao-tung Chao stated that free enterprise would 

be encouraged and that public enterprises not earning their keep may be 

sold or shut down. He pledged to cut red tape and reduce government in-

terference with private industry. Government assistance, principally 

loans, wiU be reserved for companies that show the greatest development 

35 potential and export aggressiveness. 

With a growing economy and a rich cultural heritage, the 18 million 

people on Taiwan have stood their ground well in the free world and main-

tained an open economy invigorated by private initiative and responsible 

free enterprise. The future looks bright. 

^̂  Ibid., 14, February 1982, Sec 12, p. 41. 



CHAPTER V 

THE FUTURE PERSPECTIVE OF THE REPUBLIC OF CHINA 

What the Republic of China is facing now is quite an embarrassing 

international situation. It has no diplomatic relations with most of the 

countries in the world. It is not a member of the United Nations since 

1971, and has been expelled from most of the international organizations. 

Furthermore, in the East-West struggle it has to stand on its own since 

the United States unilaterally abrogated the Mutual Defense Treaty of 

1954. 

Ever since January 1, 1979 when the United States recognized the 

P.R.C as the legal government of China and acknowledged that Taiwan is a 

part of China, the P.R.C has been claiming the "reunification" of Taiwan 

with the mainland. It appealed to the R.O.C to begin trade with the 

mainland and to allow direct postal services, to allow personal visits 

and even ordered a halt to the sporadic bombardment of Quemoy and Matsu 

islands. Its Deputy Prime Minister Deng Xiaoping stated that Taiwan could 

retain both its government and its armed forces and fully autonomous sta-

tus after the island was reunified with the P.R.C Although he assured 

the United States that P.R.C hopes to reunite Taiwan to the mainland by 

peaceful means and that P.R.C would "fully respect the present reali-

ties" on the island, however, he declined to rule out the possibilities 

of using forces against Taiwan. 

See New York Times, 1, January 1979, p. Al. 
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Considering the last part of the P.R.C statement as a threat, both 

President Chiang Ching-kuo and Prime Minister Sun Yun-sen of the R.O.C 

turned down the proposition which the P.R.C made. They proclaimed that 

Chinese overture on reunification is a smokescreen to hide discontent on 

the mainland and promote discord among Taiwanese. 

After the enactment of the Taiwan Relations Act on April 10, 1979, 

the United States promised to provide Taiwan with necessary arms which 

may be used only for defensive purposes. The P.R.C since then has pub-

licly denounced American arms sales to Taiwan as an infringement of 

P.R.C's sovereignty over the island and not in keeping with the decision 

by the United States to establish diplomatic relations with China in Jan-
3 

uary 1979 while severing official ties with Taiwan. 

Under the Taiwan Relations Act, approved by Congress after the U.S. 

had established normal diplomatic relations with Peking, the United 

States maintains unofficial relations with Taiwan and is committed to 

supplying Taiwan with defensive articles and defensive services in such 

quantity as may be necessary to enable Taiwan to maintain a sufficient 
4 

self-defense capability. 

The P.R.C, at the same time, proclaimed that it may be forced to 

resort to "nonpeaceful methods" to reunify Taiwan with the mainland if 

the United States carried out the defense provisions of the Taiwan 

2 Ibid., 1, October 1981, p. A6, and 8, October 1981, p, A8, 

^ Ibid., 20, April 1979, p. A9 and 10, October 1980, p. A8. 

"̂  Department of State Bulletin, Vol. 79, No. 2027 (June, 1979) p. 
26. " 
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Relations Act by supplying new weapons. According to the New Chinese For-

eign Affairs Journal, "The provisions in the Taiwan Relations Act, which 

interfere in the internal affairs of China, can only encourage Taiwanese 

authorities to reject peaceful talks and oppose peaceful unification, as 

a result, China may be forced to resort to nonpeaceful methods to settle 

the Taiwan problem against its wish." 

Since an important component of Taiwan's security has been its abil-

ity to maintain modern military forces and to have adequate arms for its 

self-defense, the United States has given Taiwan access through foreign 

military sales and commercial channels to carefully chosen defensive mil-

itary equipment, with particular emphasis on air and naval defenses. 

According to the State Department, major commitments in 1979 to mil-

itary sales in Taiwan include additional F-5E interceptor aircraft with 

improved weaponry, such as precision-guided munitions and Maverick mis-
g 

siles. Total value of major commitments is about $500 million. In 1980, 

United States sold to Taiwan $280 million worth of anti-aircraft missiles 

and other defensive weapons but rejected Taiwan's request for advanced 

fighter aircraft according to the U.S. defense officials "no military 

need for such aircraft existing." 

The P.R.C, of course, accused the United States of violating the 

principles of U.S.-P.R.C normalization accord. The United States and 

China endorsed a joint statement in Shanghai in 1971 that stressed their 

^ For the statement, see New York Times, 4, July 1980, p. A3. 

^ See Department of State Bulletin, Vol. 79, no. 2023, (February, 
1979), p. 287"""" 

^ New York Times, 4, January, 1980, p. A4. 
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common concerns and glossed over their considerable differences. The 

U.S.-P.R.C relationship today is faltering over the issue that was de-

ferred for so long — the status and future of Taiwan. 

The U.S. had been threatened by the P.R.C with a possible downgrad-

ing of diplomatic relationships between the two countries. In the agree-

ment that led to the establishment of formal diplomatic relations in Jan-

uary 1979, the United States recognized Peking as the legitimate govern-

ment of China. The P.R.C has consequently contended that this means the 

United States recognized Peking's sovereignty over Taiwan and that arms 

sales to Taiwan constitute an interference in China's internal affairs, 

The P.R.C's position has been that the United States is deviating from 

these accords with its plans to provide arms to the Nationalists on Tai-
o 

wan to frustrate Peking's overtures to Taipei for reunification. There-

fore, ever since the Taiwan Relations Act was enacted, American arms 

sales to Taiwan has been a controversial issue between the United States 

and the P.R.C 

Prolonged negotiations have been held between the two parties since 

1979 on the arms sales problem. The P.R.C had wanted an American guar-

antee that at some date all American arms deliveries to Taiwan would be 

stopped, but the U.S. pledged to carry out the Taiwan Relations Act, 

which requires the United States to provide for Taiwan's "defense needs." 

Through many secret negotiations, the United States and the P.R.C fin-

ally reached a new compromise governing both countries' relations with 

Taiwan. 

^ Ibid., 14, June, 1981, Sec IV, p. 2. 
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In the Communique issued on August 17, 1982, the P.R.C pledged to 

seek reunification with Taiwan by peaceful means, and the United States 

promised not to exceed current levels of arms sales to Taiwan and to re-

duce them gradually. The United States declared that, given the state-

ments in the preamble, it would not exceed annually either in quantity or 

quality the level of arms sales to Taiwan in any given year since the 

normalization of relations between the U.S. and P.R.C In 1979, the 

United States shipped about $800 million worth of arms, the highest 

amount to date. 

In the statement, the United States also declared that the level of 

arms sales to Taiwan would be gradually reduced. However, there was no 

cutoff date for such sales. The major issue that had held up an agreement 

was the disagreement over the American desire to link gradual reduction 

of arms sales to Taiwan with progress toward peaceful solution of the 

Taiwan issue. The formula finally worked out contained a provision which 

declares that as far as the P.R.C is concerned, peaceful reunification 

is a fundamental policy of China, and that in light of that statement, 
9 

the U.S. is willing to reduce arms sales gradually. 

When asked whether this was undermining the Taiwan Relations Act, 

President Ronald Reagan said that the pledge by the United States to 

gradually reduce arms sales to Taiwan was based on "the full expectation" 

that China would abide by its promise to seek reunification with Taiwan 

^ The text of the communique is in Department of State Bulletin, 
Vol. 82, no. 2067 (October, 1982), p. 20. 



61 

by peaceful means, therefore, the new communique did not undermine the 

security or well-being of Taiwan.^^ 

In its response to this new communique, the nationalist government 

expressed its "profound regret." The Foreign ministry said, the commun-

ique was "in contradiction of the letter and the spirit" of the Taiwan 

Relations Act. Under that agreement the United States Government agreed 

to supply Taiwan with sufficient arms to defend itself after Washington 

recognized Peking on January 1, 1979. 

James C Y. Soong, a senior government official of the R.O.C, said 

that unless Taiwan can obtain a constant supply of weapons from America, 

the R.O.C will be denied the right to self-defense, he further added 

that mainland China was upgrading its weapons systems, consequently, Tai-

wan must do the same to deter the ever-present threat of an invasion from 

12 the mainland. 

The communique was simply a further evidence of Taiwan's isolation 

from other governments. The R.O.C reiterated its need for self-reliance 

and the necessity of diversifying its arms supplies. The Reagan Adminis-

tration's agreement to gradually reduce arms sales to Taiwan is taken as 

a sign that the R.O.C cannot rely on the United States for this security 

as much as it has in the past. The 18 million people on Taiwan have 

become accustomed to being spurned by other nations. In 1971 the People's 

Republic of China displaced the Republic of China in the United 

^̂  New York Times, 18, August, 1982, p. Al 

^̂  Ibid., 18, August, 1982, p. A13. 

^̂  Ibid., 18, August, 1982, p. A13. 
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States severed its diplomatic relations with Taiwan and recognized the 

mainland as the "real" China. 

In facing the threat from Communist China, the R.O.C realized the 

need for self-reliance and that Taiwan should maintain a strong defense. 

Furthermore, the people on Taiwan distrust the overtures from the 

mainland for a "reunification," despite assurances from the Communist 

leadership that Taiwan could retain its economic and social system. On 

these issues there is little dissent, publicly or privately. Most people 

agree with the assessment of James C Y. Soong, a senior government offi-

cial, "Ultimately the issue here is way of life. If there is a reunifica-

tion and the Communists take control, can we maintain our way of life? 

13 Everyone here doubts that." 

The new compromise between the U.S. and P.R.C not only weakens the 

United States' commitment to an old and faithful ally, but it also weak-

ens the credibility of U.S. foreign policy. The R.O.C, facing both the 

Communist threat and the uncertainty of American commitment, have to 

strive to develop new means for its own survival. 

If the United States is to decline to supply sufficient defensive 

arms to the R.O.C, the R.O.C, might consider one of two options avail-

able.^^ 

The first option that the R.O.C might take is to develop its own 

nuclear arms. it is a known fact that the R.O.C has long possessed 

^̂  New York Times, 20, August, 1982, p. A3. 

^̂  The options which are considered here may not be the only two 
options available to the R.O.C 
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the ability to produce nuclear arms. The R.O.C nuclear scientists have 

been involved in nuclear energy research since, at least, the 1950s. In 

1961 they were able to build a reactor to expand their knowledge and ex-
15 

pertise. With the technology and skill now available, it may be said 

that the R.O.C is at present a potential nuclear power. 

Although the R.O.C has insisted that it will neither produce nor 

deploy nuclear weapons, nevertheless that possibility cannot be excluded, 

That possibility, according to experts, can be eliminated only by the 

availability of a credible defense capability, Although the R.O.C signed 

the Nuclear Nonproliferation Treaty in 1968 under which it promised not 

to build any nuclear weapons, however, in the event of the termination of 

the U.S. arms sales to Taiwan, the government of the R.O.C might argue 

that it is no longer bound by the provisions of the Nuclear Nonprolifer-

ation Treaty because the P.R.C is already a nuclear power, and the 

United States has "acknowledged" that Taiwan is a part of China. It may 

be argued that the principle of rebus sic stantibus is the principle 

which entitles the government of the R.O.C to declare that it is no 

longer bound by the provisions of the Nuclear Nonproliferation 

Treaty.^^ 

But will the R.O.C go nuclear? This, of course, depends upon how it 

perceives united States promises and the potential threat from 

^̂  Ralph N. Clough, Island China, (Cambridge: Harvard University 
Press, 1978), p. 117. 

^̂  On the validity of the principle of rebus sic stantibus in con-
temporary international law see Von Glahn, op. clt.TT4th ed., i981), p. 
508. 
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the P.R.C If the R.O.C became the world's seventh nuclear power, the 

situation in the West pacific would be fundamentally altered. All the 

nations of the region would almost be involved and which might bring the 

United States and/or the Soviet Union into a major conflict. But it must 

be emphasized that the R.O.C would consider building a nuclear bomb — 

only if the U.S. fails to provide the R.O.C with the conventional mili-

tary arms necessary for the security of Taiwan. The United States can 

prevent the R,0,C, from being driven into such a position by committing 

itself to the regular sales and transfer of military equipment necessary 

for the conventional defense of Taiwan -- sales and transfer which have 

already been mandated by the Taiwan Relations Act, 

The other option which the R.O.C might pursue is that of seeking 

rapproachement with the Soviet Union. Ever since 1971, that is since its 

expulsion from the United Nations, the R.O.C had announced that it plan-

ned to trade with the Soviet Union. Actually, goods made in Taiwan could 

easily find their way into the Russian market. Furthermore, secret 
18 

talks have been held between Taipei and Moscow in Vienna since 1977. 

Some even suggested that the R.O.C might be prepared to allow the Sov-

iets port facilities or air and logistics bases on Taiwan in exchange for 

19 some kind of security guarantee. 

^̂  China News (Taipei), 9, March, 1972. 

^̂  New York Times, 1, April, 1978, p. Al 

19 Hong Kong China News, 14, July, 1977. 
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In the past there also have been high officials in the R.O.C gov-

ernment who favored an open rapproachement with the Soviet Union. Former 

Foreign Minister Chou Shu-kai had said that although he did not envisage 

formal diplomatic relations between the U.S.S.R. and the R.O.C, however, 

he did anticipate a further development of relations. The Foreign Min-

istry had also issued a statement in 1972 which stated: 

...the Minister explained in principle our present foreign policy, 
pointing to certain flexible measures...with nations which at pre-
sent do not have formal relations with us, we shall maintain and 
further promote trade and culture exchange to our mutual benefit. 
With all other countries, so long as they are not hostile to us and 
so long as they have no hostile intentions towards us, we may pro-
mote trade, travel or such other relations without political impli-
cations or complications...2' 

By playing the "Moscow card," the R.O.C might produce some kind of 

threat to the P.R.C However, it may thus place itself in a vulnerable 

position: the United States in that case might stop entirely its arms 

sales to Taiwan. Be that as it may, it is not unreasonable to suggest 

that in order to secure its vital national interests, the government of 

the R.O.C will be prepared to take up whatever means it can use to 

strive for its own survival. 

Freedom and prosperity cannot do without security. 

20 China News (Taipei), 9, March, 1972. 

21 China Year Book, 1972-1973, (Taipei, 1973), p. 151 
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APPENDIX A 

TAIWAN RELATIONS ACT 
PUBLIC LAW 96-8-APR. 10, 1979 

Public Law 96-8 
96th Congress 

AN ACT 

To help maintain peace, security, and stability in the Western Pacific 
and to promote the foreign policy of the United States by authorizing the 
continuation of commercial, cultural, and other relations between the 
people of the United States and the people on Taiwan, and for other 
purposes. 

Be it enacted by the Senate and House of Representatives of the United 
States of Ainerican in Congress assembled, 

SHORT TITLE 

Section 1. This Act may be cited as the "Taiwan Relations Act". 

FINDINGS AND DECLARATION OF POLICY 

Sec 2. (a) The President having terminated governmental relations 
between the United States and the governing authorities on Taiwan recog-
nized by the United States as the Republic of China prior to January 1, 
1979, the Congress finds that the enactment of this Act is necessary-

(1) to help maintain peace, security, and stability in the 
western Pacific; and 
(2) to promote the foreign policy of the United States by 
authorizing the continuation of commercial, cultural, and other 
relations between the people of the United States and the 
people on Taiwan. 

(b) It is the policy of the United States-
(1) to preserve and promote extensive, close, and friendly com-
mercial, cultural, and other relations between the people of 
the United States and the people on Taiwan, as well as the 
people on the China mainland and all other peoples of the 
Western Pacific area; 
(2) to declare that peace and stability in the area are in the 
political, security, and economic interests of the United 
States, and are matters of international concern; 
(3) to make clear that the United States decision to establish 
diplomatic relations with the People's Republic of China rests 
upon the expectation that the future of Taiwan will be deter-
mined by peaceful means; 
(4) to consider any effort to determine the future of Taiwan by 
other than peaceful means, including by boycotts or embargoes, 
a threat to the peace and security of the Western Pacific 
area and of grave concern to the United States; 
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(5) to provide Taiwan with arms of a defensive character; and 
(6) to maintain the capacity of the United States to resist any 
resort to force or other forms of coercion that would jeop-
ardize the security, or the social or economic system, of tne 
people on Taiwan. 

(c) Nothing contained in this Act shall contravene the interest of 
the United States in human rights, especially with respect to the 
human rights of all the approximately eighteen million inhabitants 
of Taiwan. The preservation and enhancement of the human rights of 
all the people on Taiwan are hereby reaffirmed as objectives of the 
United States. 

IMPLEMENTATION OF UNITED STATES POLICY WITH REGARD TO TAIWAN 

Sec 3. (a) In furtherance of the policy set forth in section 2 of this 
Act, the United States will make available to Taiwan such defense arti-
cles and defense services in such guantity as may be necessary to enable 
Taiwan to maintain a sufficient selr-defense capability. 

(b) The President and the Congress shall determine the nature and 
quantity of such defense articles and services based solely upon 
their judgment of the needs of Taiwan, in accordance with procedures 
established by law. Such determination of Taiwan's defense needs 
shall include review by United States military authorities in 
connection with recommendations to the President and the Congress. 
(c) The President is directed to inform the Congress promptly of any 
threat to the security or the social or economic system of the 
people on Taiwan and any danger to the interests of the United 
States arising therefrom. The President and the Congress shall 
determine, in accordance with constitutional processes, appropriate 
action by the United States in response to any such danger. 

APPLICATION OF LAWS: INTERNATIONAL AGREEMENTS 

Section 4. (a) The absence of diplomatic relations or recognition shall 
not affect the application of the laws of the United States with respect 
to Taiwan, and the laws of the United States shall apply with respect to 
Taiwan in the manner that the laws of the United States applied with 
respect to Taiwan prior to January 1, 1979. ^ . , , . , . 

(b) The application of subsection (a) of this section shall include, 
but shall not be limited to, the following: 

(1) Whenever the laws of the United States refer or relate to 
foreign countries, nations, states, governments, or similar 
entities, such terms shall include and such such laws shall 
apply with respect to Taiwan. 
(2) Whenever authorized by or pursuant to the laws of the 
United States to conduct or carry out programs, transactions, 
or other relations with respect to foreign countries, nations, 
states, governments, or similar entities, the President or any 
agency of the United States Government is authorized to conduct 
and carry out, in accordance with section 6 of this Act, such 
programs, transactions, and other relations with respect to 
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Taiwan Jincluding, but not limited to, the performance of ser-
:s with commercial 
applicable laws of 

vices for the United States through contracts with commercial 
entities on Taiwan), in accordance with the applicable laws o1 
the United States. 
(3) (A) The absence of diplomatic relations and recognition 
with respect to Taiwan shall not abrogate, infringe, modify, 
deny, or otherwise affect in any way any rights or obligations 
(including but not limited to those involving contracts, debts, 
or property interests of any kind) under the laws of the United 
States heretofore or hereafter acquired by or with respect to 
Taiwan. 
(B) For all purposes under the laws of the United States, 
including actions in any court in the United States, recogni-
tion of the People's Republic of China shall not affect in any 
way the ownership of or other rights or interests in proper-
ties, tangible and intangible, and other things of value, owned 
or held on or prior to December 31, 1978, or thereafter acquir-
ed or earned by the governing authorities on Taiwan. 
(4) Whenever the application of the laws of the United States 
depends upon the law that is or was applicable on Taiwan or 
compliance therewith, the law applied by the people of Taiwan 
shall be considered the applicable law for that purpose. 
(5) Nothing in this Act, nor the facts of the President's 
action in extending diplomatic recognition to the People's 
Republic of China, the absence of diplomatic relations between 
the people on Taiwan and the United States, or the lack of 
recognition by the United States, and attendant circumstances 
thereto, shall be construed in any administrative or judicial 
proceeding as a basis for any United States Government agency, 
commission, or department to make a finding of fact or deter-
mination of law, under the Atomic Energy Act of 1954 and the 
Nuclear Non-Proliferation Act of 1978, to deny an export 11-
cense application or to revoke an existing export license for 
nuclear exports to Taiwan. 
(6) For purposes of the Immigration and Nationality Act, Taiwan 
may be treated in the manner specified in the first sentence of 
section 202(b) of that Act. 
(7) The capacity of Taiwan to sue and be sued in courts in the 
United States, in accordance with the laws of the United 
States, shall not be abrogated, infringed, modified, denied, or 
otherwise affected in any way by the absence of diplomatic 
relations or recognition. 
(8) No requirement, whether expressed or implied, under the 
laws of the United States with respect to maintenance of diplo-
matic relations or recognition shall be applicable with respect 
to Taiwan. 

(c) For all purposes, including actions in any court in the United 
States, the Congress approves the continuation in force of all 
treaties and other international agreements, including multilateral 
conventions, entered into by the United States and the governing 
authorities on Taiwan recognized by the United States as the Repub-
lic of China prior to January 1, 1979, and in force between them on 
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December 31, 1978, unless and until terminated in accordance with 
law. 
(d) Nothing in this Act may be construed as a basis for supporting 
tne exclusion or repulsion of Taiwan from continued membership in 
any international financial institution or any other international 
orgamzation. 

OVERSEAS PRIVATE INVESTMENT CORPORATION 

Sec. 5. (a) During the three-year period beginning on the date of enact-
ment of this Act, the $1,000 per capita income restriction in clause (2) 
of the second undesignated paragraph of section 231 of the Foreign 
Assistance Act of 1961 shall not restrict the activities of the Overseas 
Private Investment Corporation in determining whether to provide any 
insurance, reinsurance, loans, or guaranties with respect to investment 
projects on Taiwan. 

(b) Except as provided in subsection (a) of this section, in issuing 
insurance, reinsurance, loans, or guaranties with respect to invest-
ment projects on Taiwan, the Overseas Private Insurance Corporation 
shall apply the same criteria as those applicable in other parts of 
the world. 

THE AMERICAN INSTITUTE OF TAIWAN 

Sec 6. (a) Programs, transactions, and other relations conducted or 
carried out by the President or any agency of the United States Govern-
ment with respect to Taiwan shall, in the manner and to the extent direc-
ted by the President, be conducted and carried out by or through-

(1) The American Institute in Taiwan, a nonprofit corporation 
incorporated under the laws of the District of Columbia, or 
(2) such comparable successor nongovernmental entity as the 
President may designate, 

(hereafter in this Act referred to as the "Institute"). 
(b) Whenever the President or any agency of the United States Gov-
ernment is authorized or required by or pursuant to the laws of the 
United States to enter into, perform, enforce, or have in force an 
agreement or transaction relative to Taiwan, such agreement or 
transaction shall be entered into, performed, and enforced, in the 
manner and to the extent directed by the President, by or through 
the Institute. 
(c) To the extent that any law, rule, regulation, or ordinance of 
the District of Columbia, or of any State or political subdivision 
thereof in which the Institute is incorporated or doing business, 
impedes or otherwise interferes with the performance of the func-
tions of the Institute pursuant to this Act, such law, rule, regula-
tion, or ordinance shall be deemed to be preempted by this Act. 

SERVICES BY THE INSTITUTE TO UNITED STATES CITIZENS ON TAIWAN 

Sec 7. (a) The Institute may authorize any of its employees on Taiwan-
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(1) to administer to or take from any person an oath, affirma-
tion, affidavit, or deposition, and to perform any notarial act 
which any notary public is required or authorized by law to 
perform within the United States; 
(2) To act as provisional conservator of the personal estates 
of deceased United States citizens; and 
(3) to assist and protect the interests of United States per-
sons by performing other acts such as are authorized to be per-
formed outside the United States for consular purposes by such 
laws of the United States as the President may specify. 

(b) Acts performed by authorized employees of the Institute under 
this section shall be valid, and of like force and effect within the 
United States, as if performed by any other person authorized under 
the laws of the United States to perform such acts. 

TAX EXEMPT STATUS OF THE INSTITUTE 

Sec 8. (a) The Institute, its property, and its income are exempt from 
all taxation now or hereafter imposed by the United States (except to the 
extent that section ll(a)(3) of this Act requires the imposition of taxes 
imposed under chapter 21 of the Internal Revenue Code of 1954, relating 
to the Federal Insurance Contributions Act) or by any State or local 
taxing authority of the United States. 

(b) For purposes of the Internal Revenue Code of 1954, the Institute 
shall be treated as an organization described in sections.l70(b)(l) 
(A),170(c),2055(a),2106(a)(2)(A),2522(a), and 2522(b). 

FURNISHING PROPERTY AND SERVICES TO AND OBTAINING SERVICES 
FROM THE INSTITUTE 

Sec 9. (a) Any agency of the United States Government is authorized to 
sell, loan, or lease property (including interests therein) to, and to 
perform administrative and technical support functions and services for 
the operations of, the Institute upon such terms and conditions as the 
President may direct. Reimbursements to agencies under this subsection 
shall be credited to the current applicable appropriation of the agency 
concerned. 

(b) Any agency of the United States Government is authorized to ac-
quire and accept services from the Institute upon such terms and 
conditions as the President may direct. Whenever the President 
determines it to be in furtherance of the purposes of this Act, the 
procurement of services by such agencies from the Institute may be 
effected without regard to such laws of the United States normally 
applicable to the acquisition of services by such agencies as the 
President may specify by Executive order. 
(c) Any agency of the United States Government making funds avail-
able to the Institute in accordance with this Act shall make ar-
rangements with the Institute for the Comptroller General of the 
United States to have access to the books and records of the 
Institute and the opportunity to audit the operations of the 
Institute. 
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TAIWAN INSTRUMENTALITY 

Sec 10. (a) Whenever the President or any agency of the United States 
Goyernment is authorized or required by or pursuant to the laws of the 
United States to render or provide to or to receive or accept from 
Taiwan, any performance, communication, assurance, undertaking, or other 
action, such action shall, in the manner and to the extent directed by 
the President, be rendered or provided to, or received or accepted from, 
an instrumentality established by Taiwan which the President determines 
has the necessary authority under the laws applied by the people on 
Taiwan to provide assurances and take other actions on behalf of Taiwan 
in accordance with this Act. 

(b) The President is requested to extend to the instrumentality es-
tablished by Taiwan the same number of offices and complement of 
personnel as were previously operated in the United States by the 
governing authorities on Taiwan recognized as the Republic of China 
prior to January 1, 1979. 
(c) Upon the granting by Taiwan of comparable privileges and immuni-
ties with respect to the Institute and its appropriate personnel, 
the President is authorized to extend with respect to the Taiwan 
instrumentality and its appropriate personnel, such privileges and 
immunities (subject to appropriate conditions and obligations) as 
may be necessary for the effective performance of their functions. 

SEPARATION OF GOVERNMENT PERSONNEL FOR EMPLOYMENT WITH THE INSTITUTE' 

Sec 11. (a) (1) Under such terms and conditions as the President may 
direct, any agency of the United States Government may separate from Gov-
ernment service for a specified period any officer or employee of that 
agency who accepts employment with the Institute. 

(2) An officer or employee separated by an agency under para-
graph (1) of this subsection for employment with the Institute 
shall be entitled upon termination of such employment to 
reemployment or reinstatement with such agency (or a successor 
agency) in an appropriate position with the attendant rights, 
privileges, and benefits with the officer or employee would 
have had or acquired had he or she not been so separated, sub-
ject to such time period and other conditions as the President 
may prescribe. 
(3) An officer or employee entitled to reemployment or rein-
statement rights under paragraph (2) of this subsection shall, 
while continuously employed by the Institute with no break in 
continuity of service, continue to participate in any benefit 
program in which such officer or employee was participating 
prior to employment by the Institute, including programs for 
compensation for job-related death, injury, or illness; pro-
grams for health and life insurance; programs for annual, sick, 
and other statutory leave; and programs for retirement under 
any system established by the laws of the United States; except 
that employment with the Institute shall be the basis for par-
ticipation in such programs only to the extent that employee 
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deductions and employer contributions, as required, in payment 
for such participation for the period of employment with the 
Institute, are currently deposited in the program's or system's 
fund or depository. Death or retirement of any such officer or 
employee during approved service with the Institute prior to 
reemployment or reinstatement shall be considered a death in or 
retirement from Government service for purposes of any employee 
or survivor benefits acquired by reason of service with an 
agency of the United States Government. 
(4) Any officer or employee of an agency of the United States 
Government who entered into service with the Institute on 
approved leave of absence without pay prior to the enactment of 
this Act shall receive the benefits of this section for the 
period of such service. 

(b) Any agency of the United States Government employing alien per-
sonnel on Taiwan may transfer such personnel, with accrued allow-
ances, benefits, and rights, to the Institute without a break in 
service for purposes of retirement and other benefits, including 
continued participation in any system established by the laws of the 
United States for the retirement of employees in which the alien was 
participating prior to the transfer to the Institute, except that 
employment with the Institute shall be creditable for retirement 
purposes only to the extent that employee deductions and employer 
contributions, as required, in payment for such participation for 
the period of employment with the Institute, are currently deposited 
in the system's fund or depository. 
(c) Employees of the Institute shall not be employees of the United 
States and, in representing the Institute, shall be exempt from 
section 207 of title 18, United States Code. 
d) (1) For purposes of sections 911 and 913 of the Internal Revenue 
Code of 1954, amounts paid by the Institute to its employees shall 
not be treated as earned income. Amounts received by employees of 
the Institute shall not be included in gross income, and shall be 
exempt from taxation, to the extent that they are equivalent to 
amounts received by civilian officers and employees of the Govern-
ment of the United States as allowances and benefits which are 
exempt from taxation under section 912 of such Code. 

(2) Except to the extent required by subsection (a)(3) of this 
section, service performed in the employ of the Institute shall 
not constitute employment for purposes of chapter 21 of such 
Code and title II of the Social Security Act. 

REPORTING REQUIREMENT 

Sec, 12 (a) The Secretary of State shall transmit to the Congress the 
text of any agreement to which the Institute is a party. However, any 
such agreement the immediate public disclosure of which would, in the 
opinion of the President, be prejudicial to the national security of the 
United States shall not be so transmitted to the Congress but shall be 
transmitted to the Committee on Foreign Relations of the Senate and the 
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Committee on̂  Foreign Affairs of the House of Representatives under an 
appropriate injunction of secrecy to be removed only upon due notice from 
the President. 

(b) For purposes of subsection (a), the term "agreement" includes-
(1) any agreement entered into between the Institute and the 
governing authorities on Taiwan or the instrumentality estab-
lished by Taiwan; and 
(2) any agreement entered into between the Institute and an 
agency of the United States Government. 

(c) Agreements and transactions made or to be made by or through the 
Institute shall be subject to the same congressional notification, 
review, and approval requirements and procedures as if such 
agreements and transactions were made by or through the agency of 
the United States Government on behalf of which the Institute is 
acting. 
(d) During the two-year period beginning on the effective date of 
this Act, the Secretary of State shall transmit to the Speaker of 
the House of Representatives and the Committee on Foreign Relations 
of the Senate, eyery six months, a report describing and reviewing 
economic relations between the United States and Taiwan, noting any 
interference with normal commercial relations. 

RULES AND REGULATIONS 

Sec 13. The President is authorized to prescribe such rules and regula-
tions as he may deem appropriate to carry out the purposes of this Act. 
During the three-year period beginning on the effective date of this Act, 
such rules and regulations shall be transmitted promptly to the Speaker 
of the House of Representatives and to the Committee on Foreign Relations 
of the Senate. Such action shall not, however, relieve the Institute of 
the responsibilities placed upon it by this Act. 

CONGRESSIONAL OVERSIGHT 

Sec 14. (a) The Committee on Foreign Affairs of the House of Representa-
tives, the Committee on Foreign Relations of the Senate, and other appro-
priate committees of the Congress shall monitor-

(1) the implementation of the provisions of this Act; 
(2) the operation and procedures of the Institute; 
(3) the legal and technical aspects of the continuing relation-
ship between the United States and Taiwan; and 
(4) the implementation of the policies of the United States 
concerning security and cooperation in East Asia. 

(b) Such committees shall report, as appropriate, to their respec-
tive Houses on the results of their monitoring. 

DEFINITIONS 

Sec 15. For purposes of this Act-
(1) the term "laws of the United States" includes any statute, 
rule, regulation, ordinance, order, or judicial rule of 
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decision of the United States or any political subdivision 
thereof; and 
(2) the term "Taiwan" includes, as the context may require, the 
islands of Taiwan and the Pescadores, the people on those 
islands, corporations and other entities and associations 
created or organized under the laws applied on those islands, 
and the governing authorities on Taiwan recognized by the 
United States as the Republic of China prior to January 1, 
1979, and any successor governing authorities (including polit-
ical subdivisions, agencies, and instrumentalities thereof). 

AUTHORIZATION OF APPROPRIATIONS 

Sec 16. In addition to funds otherwise available to carry out the provi-
sions of this Act, there are authorized to be appropriated to the Secre-
tary of State for the fiscal year 1980 such funds as may be necessary to 
carry out such provisions. Such funds are authorized to remain available 
until expended. 

SEVERABILITY OF PROVISIONS 

Sec 17. If any provision of this Act or the application thereof to any 
person or circunstance is held invalid, the remainder of the Act and the 
application of such provision to any other person or circumstance shall 
not be affected thereby. 

EFFECTIVE DATE 

Sec 18. This Act shall be effective as of January 1, 1979. 

Approved April 10, 1979. 
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APPENDIX B 

U.S.-CHINA JOINT COMMUNIQUE 
AUGUST 17, 1982 

1. In the Joint Communique on the Establishment of Diolomatic Rela-
tions on January 1, 1979, issued by the Government of the United States 
of America and the Government of the People's Republic of China, the 
United States of America recognized the Government of the People's Repub-
lic of China as the sole legal government of China, and it acknowledged 
the Chinese position that there is but one China and Taiwan is part of 
China. Within that context, the two sides agreed that the people of the 
United States would continue to maintain cultural, commercial, and other 
unofficial relations with the people of Taiwan. on this basis, relations 
between the United States and China were normalized. 

2. The question of United States arms sales to Taiwan was not set-
tled in the course of negotiations between the two countries on 
establishing diplomatic relations. The two sides held differing posi-
tions, and the Chinese side stated that it would raise the issue again 
following normalization. Recognizing that this issue would seriously 
hamper the development of United States-China relations, they have held 
further discussions on it, during and since the meetings between 
President Ronald Reagan and Premier Zhao Ziyang and between Secretary of 
State Alexander M. Haig, Jr., and Vice Premier and Foreign Minister Huang 
Hua in October, 1981. 

3. Respect for each other's sovereignty and territorial integrity 
and non-interference in each other's internal affairs constitute the fun-
damental principles guiding United States-China relations. These prin-
ciples were confirmed in the Shanghai Communique of February 28, 1972 and 
reaffirmed in the Joint Communique on the Establishment of Diplomatic 
Relations which came into effect on January 1, 1979. Both sides em-
phatically state that these principles continue to govern all aspects of 
their relations. 

4. The Chinese Government reiterates that the question of Taiwan is 
China's internal affair. The Message to Compatriots in Taiwan issued by 
China on January 1, 1979 promulgated a fundamental policy of striving for 
peaceful reunification of the Motherland. The Nine-Point Proposal put 
forward by China on September 30, 1981 represented a further major effort 
under this fundamental policy to strive for a peaceful solution to the 
Taiwan question. 

5. The United States Government attaches great importance to its 
relations which China, and reiterates that it has no intention of infrin-
ging on Chinese sovereignty and territorial integrity, or interfering in 
China's internal affairs, or pursuing a policy of "two Chinas" or "one 
China, one Taiwan." The United States Government understands and appre-
ciates the Chinese policy of striving for a peaceful resolution of the 
Taiwan question as indicated in China's Message to Compatriots in Taiwan 
issued on January 1, 1979 and the Nine-Point Proposal put forward by 
China on September 30, 1981. The new situation which has emerged with 
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regard to the Taiwan question also provides favorable conditions for the 
settlement of United States-China differences over the question of United 
States arms sales to Taiwan. 

6. Having in mind the foregoing statements of both sides, the United 
States Government states that it does not seek to carry out a long-term 
policy of arms sales to Taiwan, that its arms sales to Taiwan will not 
exceed, either in qualitative or in quantitative terms, the level of 
those supplied in recent years since the establishment of diplomatic re-
lations between the United States and China, and that it intends to re-
duce gradually its sales of arms to Taiwan, leading over a period of tir 
to a final resolution. In so stating, the United States acknowledgí 

ime 
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China's consistent position regarding the thorough settlement of this 
issue. 

7. In order to bring about, over a period of time, a final settle-
ment of the question of United States arms sales to Taiwan, which is an 
issue rooted in history, the two governments will make every effort to 
adopt measures and create conditions conducive to the thorough settlement 
of this issue. 

8. The development of United States-China relations is not only in 
the interests of two peoples but also conducive to peace and stability in 
the world. The two sides are determined, on the principle of equality and 
mutual benefit, to strengthen their ties in the economic, cultural, 
educational, scientific, technological, and other fields and make strong, 
joint efforts for the continued development of relations between the gov-
ernments and peoples of the United States and China. 

9. In order to bring about the healthy development of United 
States-China relations, maintain world peace, and oppose aggression and 
expansion, the two governments reaffirm the principies agreed on by the 
two sides in the Shanghai Communique and the Joint Communique on the 
Establishment of Diplomatic Relations. The two sides will maintain 
contact and hold appropriate consultations on bilateral and international 
issues of common interest. 

*Text from Weekly Compilation of Presidential Documents of Aug. 23, 1982. 
Department of State Bulletin, Vol. 82, No. 2067 (October, 1982). 
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