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CHAPTER I 

INTRODUCTION 

General 

The af f in i ty of Americans for outdoor recreation persists from a 

close association of our people to the out-of-doors in the past and 

present, and I t appears to have a very definite place in our future. 

One viable source of recreational land available in the United States 

today is the abandoned railroad right of way, however, the acquisition 

of abandonments for park/trai l fac i l i t ies does involve a number of dif

f icul t ies. The reccgnition of these problems and potential solutions 

are the basis for this thesis. 

Land policies are becoming more important than ever before, 1^6 

the competition for use of land in America is strong and s t i l l rising 

(Clawson, Land Use in Our Daily Lives, p. 47). When abandcred riuhts 

of way are divided into tiny plots, with each owner going nis ov/n way, 

the divisions and re-divisions create an intricate pattern of indivi«iu?.' 

or corporate property rights. This pattern of property rights for^s a 

barrier, especially in railroad abandonment cases, to the growing need 

to acquire open space areas for outdoor recreation opportunities. Con

siderable land is row available across the country for outcoor recre

ation, but I t does not effectively meet the needs of our citizens 

(National Outdoor Recreation Plan, p. 3) . 

The abandoned railroad right of way is one source of lar.d that 

has the potential for skirting many of the barriers created by connlex 

1 



ownership patterns. When ownership of the property has remained 

relatively stable or uninvolved, this great network of outmoded trans

portation corridors Is a prime target for development as linear parks 

and trails. Abandoned lines are found in many locations, link urban 

and rural areas and offer a valuable source of acreage for recreational 

interests. 

Justification 

During the acquisition of linear areas such as railroad abandon

ments, definite problems occur. To understand these difficulties, one 

should first be aware of the need for development of linear parks and 

trails and also that the recreation problem is not one of number of 

acres but of effective acres, land used by the public in convenient 

locations. Do children have to be driven to school, or can they walk 

or cycle to it safely over wooded paths? Are stands of trees all gone, 

or are a few left for a picnic or a stroll? How far from a large •num

ber of homes is a convenient open space available for the citizen to 

escape the visual monotony of roads and buildings? 

A report prepared by the Bureau of Outdoor Recreation, The Recre

ation Imperative, in response to Public Law 88-29 (the Organic Act of 

the Bureau of Outdoor Recreation), outlines the wants and needs of 

America for recreation. It states: 

It is recommended that rights-of-way and other areas no 
longer needed for transportation oe evaluated for recre
ation use, such as trails, bikeways, and linear parks, and, 
when appropriate be dedicated to such use (The Recreation 
Imperative, p. 344). 

Walking for pleasure and other trail-related activities play such 



an active role in American recreation that. In 1968, Congress estab

lished a National Trails System (P.L. 90-543). A statement of policy 

in the Act declares: 

In order to provide for the ever-increasing outdoor recre
ation needs of an expanding population and in order to 
promote public access to, travel within, and enjoyment and 
appreciation of the open-air, outdoor areas of the Nation, 
trails should be established (1) primarily, near the urban 
areas of the Nation and (2) secondarily, within established 
scenic areas more remotely localed (Public Law 90-5^3). 

Long narrow strips of land are effective and functional forms 

of open space (Rails to Trails, p. 5). William H. Whyte notes that 

when 

laid along the routes people travel or walk, or poke in the 
places where they l i ve , the spaces (linear routes) provide 
the maximum visual impact and maximum physical access (Whyte, 
The Last Landscape, p. 196). 

This comment is Indicative of the attitude many park administrators 

have that broad open spaces are often not used to their potential, and 

that the perimeter of a park area receives the most use. The linear 

park offers a maximum perimeter, engulfing a minimum of acres; but 

these are extremely effective acres. Since the right of way often cuts 

cross-sectionally through an urban region, development as a parkway 

can provide easy access to large numbers of people. 

As evidenced in Outdoor Recreation--A Legacy for America, t ra i ls 

offer an excellent setting for a minimum of six activit ies (walking for 

pleasure, nature walks, bicycling, horseback r iding, bird watching, and 

photography) of the twenty-nine l isted. The percentage of the six 

l isted activit ies is 20.6% of the total estimated U.S. participation in 

millions of activity days for the summer quarter of 1972 (Outdoor 



Recreation—A Legacy for America, p. 39). Another 16.2% of the esti

mated participation of the summer quarter of 1972 Is picnicking and 

sightseeing. These two and the six previously mentioned activities 

yield a total of 36.8% of the total estimated recreational activity 

days for the summer quarter of 1972. Any conversion of an abandoned 

railroad right of way could potentially contribute to the enjoyment of 

more than one third of the top recreational activity occurring in the 

United States. 

Thus, the value of and need for trail oriented recreation, coupled 

with the fact that abandonments provide excellent physical settings for 

trail projects, establishes the need for a compilation of conversion 

problems and suggested solutions for the administrator or organization 

Interested in a conversion project. Perhaps the professional or inter

ested person using these results may not be required to "re-invent the 

wheel" during conversion opportunities. 



CHAPTER II 

LITERATURE REVIEW 

To understand the development and decline of a railroad system 

resulting In a current 50,000 miles of abandoned right of way in tne 

United States (each mile a potential answer to the established nsed for 

recreation sites), a brief review of the historical aspects of tne rail

road Industry is necessary. This historical perspective constitutes 

the basis of many difficulties encountered during acquisition and con

version of abandoned railroad rights of way for recreation. 

Historical Aspects 

Americans welcomed the railroad as a system of transportation. 

No country in the world has experienced so rapid a growth of the rail 

industry as the United States (Larrabee, The Railroad Question, p. 76). 

The vast expanse of the interior and a poor system of roads and canals 

facilitated the rapid expansion of a rail system. There were no paved 

roads in colonial Ainerica and getting wheels out of the mud was a driv

ing force in the development of railroads. 

The first rudimentary type of railroad, called a tram-road, was 

opened in 1826 at Quincy, Massachusetts (Adams, Railroads, p. 37). The 

road was first simply logs laid crossways on the right of way. Then, 

a rail was added for the wheels to roll on. These first lines carried 

horse-drawn vehicles or cars which were drawn uphill by stationa'-y 

engines and then let downhill by their own weight (Russell, Trai1s, 

p. IX). 



On July 4, 1828, Charles Carroll (the last surviving signer of 

the Declaration of Independence) laid the first rail of the first 

important line in the United States (Hadley, Railroad Transportation, 

p. 1). Called the Baltimore and Ohio, the line was fourteen miles 

long, opened for business in 1830, and was extended to sixty-one miles 

in 1831. For the first year of operation horsepower was used, but in 

1831 the company purchased an American-made locomotive (Larrabee, The 

Railroad Question, p. 78). Short lines developed on the east coast 

over the next decade and by 1842, the whole line of the Boston and 

Albany road was completed. This line was the first Important complete 

route In America (Larrabee, The Railroad Question, p. 79). An intri

cate web of railroad properties began to develop. 

Historically, railroads were purely local affairs and each line 

was short and usually uneconomical. The discovery of gold in California 

caused many of the local railroads to unite and form interstate thorough 

fares. The creation of interstate and national railroads also forced 

the adaption of the small lines to different methods of business. 

Numerous transfers of freight and passengers caused many physical prob

lems and a volume of paperwork. These changes facilitated the consoli

dation of lines for more practical business operation. From 1848 to 

1867, an extensive system of roads developed east of the Missouri 

(Larrabee, The Railroad Question, p. 80). The aggregations began about 

1853 and proliferated, particularly in the East, until 1874. Persons 

such as Cornelius Vanderbilt, Thomas A. Scott, and John W. Garrett were 

the builders of these new railroad empires. 

The transition to larger lines from the piecemeal ownership of 



local routes represents a factor responsible for many of the title prob

lems encountered today during acquisition proceedings. Although each 

railroad right of way exhibits a physical and legal character of its 

own, the acquisition of an abandonment in eastern areas of the U.S. 

often entails more disputes due to the Involved history of the deed. 

In contrast to complex "eastern" deeds, acquisition of many 

rights of way in western areas of the United States is relatively 

simple. To encourage the extension of railroads Into new and thinly 

populated areas of the West, the citizens of the United States were in 

favor of the policy of land grants. The grants varied but generally 

gave the railroads access over all public lands, title to the right of 

way, rights to natural materials needed for construction of the rail

road, and from five to twenty sections of land per mile of track laid 

(Act of July 1, 1862; Act of July 27, 1866). 

The later years of the railroads' growth were marred with price-

fixing and the imposition of many inequitable rates. Citizens of the 

western agricultural states rebelled against unfair rates, and 

the Granger laws resulted. These laws, although nullified by later 

decisions, were declared constitutional in 1877 by the Supreme Court of 

the United States (Miller, Railroads and the Granger Laws, p. 172). 

These decisions set the stage for rate control measures by government 

and established the basis for future governmental control over many 

other aspect? of the Industry. Today, many of the difficulties and 

helpful conditions for acquisition of abandonments for recreation use 

are regulated by law and governmental agencies. 

Western states fought unequal rates through Granger laws, while 
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eastern railroad operators developed a new evil, the pool. This method 

of rail management, or price control, was probably the worst threat to 

the principles of common law that the industry ever contrived (Larrabee, 

The Railroad Question, p. 85). The patience of the public was finally 

exhausted and the Interstate Commerce Act was passed in 1887. Section 

2 of the Act of February 4, 1877 (24 Stat 279) set forth regulations for 

price control of the railroads by the federal government. 

A review of early and middle years of railroad development in the 

United States shows the growth and strength of the railroad system. 

But time stands still for nothing—not even an institution as formidable 

as the railroad. The technical sophistication of the automobile, and a 

faster pace of life, effectively destroyed the passenger market of rail

roads (Biondi and Lyman, Abandoned Railroads in Maine, p. 1). A compre

hensive, high quality highway system has caused the demise of many rail 

segments. During the peak of railroad business, about 1916, there were 

about 250,000 miles of rail routes. Today, nearly 50,000 of these miles 

are abandoned, and many more fall into disuse each year (tealIs to Trails, 

p. 4). 

Growing ijressures on the use of land, increasing demands for recre

ational facilities, a changing pattern of transportation (assisted by a 

shortage of energy), and recent laws create a timely situation for 

acquisition of abandoned railroad rights of way for alternate public 

use. These abandonments, being potential sites for acquisition and 

conversion to recreational use, are the resource base for the adminis

trative and political problems addressed by this thesis. 



Developmental Considerations 

The opportunity to enjoy basic activities such as walking, hiking, 

and bicycling (all within the economic reach of most citizens) has 

become increasingly limited for Americans (Trails for America, p. 13). 

As society urbanizes and development precludes many areas formerly de

voted to outdoor recreation, the need for acquisition of unused rights 

of way for recreational facilities exists in many areas. These lands 

can rapidly, and usually at low expense, be converted to outdoor recre

ation use (Rights-of-Way for Recreation, p. 1). Problems associated 

with acquisition of abandonments are better understood if the reader 

is acquainted with tne potential uses of such properties. Ramifications 

of future use may surface during preliminary negotiations for acquiring 

railroad property. These problems include items of funding, liability, 

need for the facility, and others. 

A major benefit of conversion projects, whether for recreational 

or other alternate public projects, is that the linearity of the prop

erty is retained. The linear aspect of a disused line is iirportant to 

retain, and the sale of even a small piece of the abandonment destroys 

continuity, preventing much longer sections from being developed for 

alternate public use (From Rails to Trails, p. 5). If, in the future, 

another mode of public transportation becomes feasible, the right of way 

that may have taken more than one hundred years to develop would remain 

within the public domain. Though a variety of potentials exist ̂ 'o*̂  

development on abandoned railroad right of way sites, this section will 

entail discussion only of recreational and assocated activities. 

The recreatlTal needs of an ?re^ rust be cor.-?lated to the 
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physical characteristics of an abandonment. The right of way should 

be at least within a two hour drive of a major population area and 

accessible by proper transportation routes. Suitable support facilities 

should be available (From Rails to Trails, p. 20). Also, the right of 

way should possess the amenities that would be appropriate for proposed 

activities. Often a railroad company proposing abandonment reduces or 

stops maintenance of the line (Kitchen, Development, p. 1). As a result 

fencing may be in a state of disrepair, ballast may have deteriorated 

and not drain well, and drainage ditches may be overgrown. During plan

ning and budget considerations, care should be taken to recognize the 

physical aspects and limitations of the line. 

The adaptability of the physical characteristics of abandoned 

routes should be considered. Few railroad grades exceed three percent 

or three vertical feet in a horizontal distance of one hundred feet 

(From Rails to Trails, p. 7). These moderate grades can reduce the 

stress Involved with hiking activities which is particularly important 

to persons not in the best of health or physical condition, many older 

persons, and handicapped users. The original construction of the road

bed, sub-ballast, and ballast makes an abandonment ideal for trail pur

poses (Kitchen, Railroad Trails, p. 16). / / 

Excellent drainage of the structure would make the trail usable 

year-round. Many rights of way pass through virtually undisturbed, 

bucolic natural areas and may have many examples of Indigenous flora 

and fauna. This attribute adds to the value of the trail as a refresh

ing change from the everyday surroundings of the visitor. Bridges and 

tunnels are often Intact on an abandonment. These structures are 
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usually more than adequate in construction to support use by trail 

activities. For example, bridges over streams could be used as fishing 

piers (From Rails to Trails, p. 7). 

Three specific time periods can be noted as being influential on 

development costs of an abandonment for linear park or trail purposes 

(Kitchen, Development, p. 1). These are: 

1. Acquisition immediately after cessation of rail service 

2. Acquisition immediately after removal of ties and rails, or 

3. Acquisition some months or years after cessation of rail 

service 

Acquisition as soon as possible after cessation of rail service would 

facilitate the best conversion to recreational uses. It is at tris 

time the property will be in the best physical condition. Fences, 

trestles, culverts, and the roadbed will not have had time to deterio

rate beyond the state prior to abandonment. 

While the linear nature of rights of way tends to dictate a 

majority of recreational uses such as various tvpes of trails, niany 

conversion projects complement other recreation resources. Recent pld̂ .-

ning concepts have developed the idea that "greenways" in urban areas 

offer visual relief from urban development and often link 1 arqer public 

recreation use areas (Whyte, The Last Landscape, pp. 173-205). Con

verted rights of way in the correct location of the urban setting can 

serve both a recreational function and this "linkage" function. This 

concept is not intended to criticize aesthetic or recreational 

values of broad open space but rather complements open space develop

ment with the potential linkage characteristic of abandon"-ents. 
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A relatively small, but important, consequence of preserving and 

converting abandoned railroad rights of way for alternate linear public 

use would be the retention of architectural and engineering structi^res 

that are associated with the "heyday" of railroads. Station houses, 

repair depots, bridges, tunnels, and other structures are often exem

plary of industrial and architectural archeology in the United States. 

Congress has proposed the use of public monies to support r:r,e acquisi

tion and renovation of unused station houses for community use as 

meeting places for activities associated with the arts (H.R. 1118, l^^Sj. 

Many buildings and structures of railroad heritage are already recog

nized by federal and state historic registration programs. Examples \ 

of federal programs for recognizing historic structures include the 

Historic American Buildings Survey (Historic Sites Act of 1935), tne 

Historic American Engineering Record (49 Stat 6656; 16 U.S.C. 461), and 

the National Register of Historic Places (80 Stat 915, 16 J.S.C. -^70). 

Many more structures exist that portray examples of construction and 

architecture of our past and offer valuable settings to provide a link 

for today's citizen to understand and appreciate a great era in our 

nation's development. 

Recreational development of abandoned rights of way offers anothe'" 

opportunity for use of buildings that were associated with the »"3ilroad. 

The stations have parking areas and provide excellent access to trails, 

to "park and participate." Simply having convenient, off-st»*eet park

ing can have a significant impact on the success of a trail prcjr?ct. 

The stations can be used for concessions, rest areas, hostels, interpre

tive centers, railroad museums, and maintenance headquarters (Appleton, 
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Disused Railways, p. 28). 

The right of way may offer one solution to problems resulting 

from the failure of many agencies to develop inter- and v^tra-urban 

trails, as the property often cuts through the core of a city and because 

of the location is accessible to many people (From Rails to Trails, p. 

5). Particularly in urban areas of high density, the developnient cf 

linear parks and trails offers maximum exposure to the user at J T.ininupi 

use of hard-to-acquire acres. The right of way may offer one of tt?. 

few feasible means cf acquiring contiguous property. Deterioration of 

core areas of cities present serious problems in many parts of the 

country, and recreational developments of abandonments Ccn be a posi

tive element in reversing such deterioration. 

Most uses of abandoned rights of way for recreation lend the.?,-

selves best to activities requiring a linear facility. Since Whyte 

(The Last Landscape, p. 196) proposes that the perimeter of an open 

space receives the most use, then the development of an abandonment into 

a linear park is functional. Such parks are virtually all pervveier. 

Linear (and associated) recreational uses, both active and pass'vc, of 

park and trail developments might include (Kitchen, Development, p. 3): 

hiking 

backpacking 

walking for pleasure 

camping 

jogging 

cross countrv races 

bridle paths 

snowmobile trails 

motor bikes and off road vehicles 

nature study 

environmental education 

photography, general-wildlife-floral 
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bicycling picnicking 

hunting and fishing cross country skiing 

These and other activities offer substantial evidence as to both 

the feasibility and desirability of converting abandoned railroad 

rights of way to recreational use. 

Legal Title Considerations 

The linear characteristics of abandoned railroad rights of way 

are different from most other types of public recreation land. The 

nature of ownership is sometimes peculiar, and transfer of title from a 

railroad to a public organization for park or trail use can be diffi

cult (From Rails to Trails, p. 27). This section will acquaint the 

reader with salient title issues and terms encountered during the acqui

sition of a railroad abandonment. This review is not intended to be a 

comprehensive technical legal document but rather to assist the lay

person in understanding title transfer difficulties. The wording of a 

deed can be ambiguous. Judges and attorneys often have difficulty dis

cerning the Intent of language in a deed. 

As stated, a major hindrance to acquisition of an abandoned right 

of way for alternate public purposes is the transfer of title. Property 

may have been acquired by the railroad through two methods, less than 

fee and acquisition of fee simple. Technical methods for these may 

Include: lawful condemnation to public use, adverse possession, public 

or private grant, implied grant, estoppel of a dispossessed owner to 

sue, or by license (65 Am Jur 2d 52). Such acquisitions are usually in 

two categories: those that grant "land" and those that grant a "right' 
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(6 ALR 3d 976). Title to the former will contain language that grants 

and conveys a strip, parcel, piece, or belt of land. The latter will 

have language which seems to convey a right of way or other right with 

respect to using the property. Most railroads keep valuation maps which 

contain information on land involved with right of way (deed, grantor, 

grantee, recording Information, and related remarks) as well as detailed 

survey information (N.R.P.A., Effective Utilization, p. 27). If such 

data, or other legal research, proves that clear title in fee is actu

ally owned by the railroad, then transfer of title is no real problem 

during acquisition (65 Am Jur 2d 76). 

In most states, land condemned by a railroad for right of way 

through eminent domain proceedings acquires a "base" or "conditional" 

fee (N.R.P.A., Effective Utilization, p. 26). The Interest which a 

railroad acquires in its right of way is not strictly an "easement" but 

a special and peculiar Interest subject to its own rules and in some 

respects similar to a corporeal estate, although it constitutes ar. 

"easement" in the sense that the fee remains in the grantor or his heirs 

(Brown v Weare, 136 ALR 283). This concept is so strong in some cases 

that the position has been taken that a deed granting "land" rather than 

a "right" must, because of the applicable statutes, be construed as 

conveying only an easement (Cruzan v M-K-T-R, 303 P2d 313). When a 

railroad acquires title by adverse possession, it may use the land for 

the requisite period of time for the purpose of conducting its transpor

tation purposes. This use may occur although the railroad entered 

without color of title. But the railroad merely gains a prescriptive 

right to an easement and not title to the fee (People v Ocean Shore 
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Railroad Co., 6 ALR 2d 1179). A contract or grant with a ra-ilroad 

company for conveyance of land or right of way is on the same basis as 

any other contract for the conveyance of land. These grants may ex

pressly restrict the use of the land to railroad purposes only (Stano-

lind Pipe Line Co. v Ellis, 34 P2d 846). These restrictions, whether 

created by statute or deed, and often whether or not specifically 

spelled out in the language of the deed, create the greatest problem 

for successful acquisition. A grant of right of way to a railroad 

conveys an interest which is absolute for the purpose it is conveyed 

as long as it is devoted to the purpose, even though the language of a 

deed falls short of conveying the fee (Mitchell v Illinois C.R. Co., 

149 ALR 369). The use of a license by a railroad to enter and occupy 

lands will prevent the owner of the land from maintaining case or tres

pass for the acts done under it (Kremer v Chicago, M., and St. P.R. Co., 

52 NW 977). 

As noted previously, the language of a deed is often ambiguous. 

A major cause is that the term "right of way" as applied tc a railroad 

company has a twofold signification--a right of crossing and the strip 

of land on which a railroad is built (Texas Co. v Newton, 49 ALR 2d 

1182). Real difficulty occurs when a deed contains clauses that appear 

to grant both land and a right. A railroad right of way is an interest 

in realty. In many states, statute will provide that real estate 

received by a railroad shall be held and used for the purposes of the 

grant only. The rule has been stated that where a railroad acquires a 

right of way, whether by condemnation, voluntary grant, or conveyance 

in fee upon a valuable consideration, it takes only an easement over the 
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land, not a fee (Brown v Weare, 136 ALR 286). 

Irregardless of the method of acquisition of land by a railroad 

for rignt of way, whether legal or not, the single most common problem 

for acquisition of the right of way is the reverter clause or easement. 

The reversion of the land may be stated or Implied in the instrument, 

or it may be statutory, regardless of the language of the instrument. 

The law favors the duration of railroad rights of way so long as they 

are used for railroad purposes, because the public and private parties 

have an Interest in their preservation. However, property rights of 

fee owners, reversioners, and other persons in right of way disputes 

are protected by ordinary constitutional and property law (Railroads, 

65 Am Jur 2d 80). 

The condition of title must be determined by park/recreation 

Interests prior to negotiation for purchase. The quality of title 

should be determined before abandonment proceedings are finalized 

(N.R.P.A., Effective Utilization, p. 27). Depending on considerations, 

such as political opposition, petitions for abandonment can take up to 

eighteen months for approval by the Interstate Commerce Commission. 

Thus, proper planning and scheduling is a must for the successful 

negotiation of acquisition of abandoned railroad rights of way for park 

and trail use. Without these (and even with luck), the first major 

obstacle of acquisition may not be overcome. 

Liability 

The information within this sub-chapter is presented to 

inform the park/recreation professional or interested person. 
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not the lawyer, with some of the legal aspects of liability. Included 

are some of the legal terminology and basic principles dealing with this 

topic. It is important to remember that portions of these aspects 

apply to persons and organizations responsible for development of public 

facilities on converted rights of way, other portions to landowners 

adjacent to a development, and some to both groups. A basic under

standing of all aspects of liability is essential to the resource manager 

or administrator. First, he or she and the organization are responsible 

for liability associated with a park/trail development, and second, 

understanding the problems and concerns created for the adjacent land

owner by a linear park or trail are necessary to successfully negotiate 

with these persons. Real problems can occur, and awareness of the 

"cause and effect" of liability can help avert potential proDlems by 

proper planning and cooperation. 

Legal liability infers a responsibility between parties which 

courts recognize and enforce (Van der Smissen, Legal Liability, p. 50). 

Of the three aspects of liability--criminal, contractual, and tort--the 

last is of main concern in this discussion. 

The causing of harm is predominantly the basis of tort actions 

(Seavey, Principles of Torts, p. 72). With very few exceptions, Anglo-

American law of tort creates liability only when there has been a 

harmful interference with the interests of others. A person is subject 

to liability in tort when: 

(a) he has caused harm to others, or 
(b) he has failed to perform his duty to protect another 

dependent on him, or 
(c) something of which he is possessed or someone over 

whom he has control has caused harm to another 
{Seaveyy Principles of Torts, p. 75) 
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In determining whether there is tort liability when a harm occurs, the 

main conflict is whether a person should be liable for harm irrespec

tive of fault. Two basic Interests of people are protected by law— 

the interest in security and the Interest of freedom of action. The 

protection of the first requires that a person harmed by an activity of 

another should be compensated Irrespective of fault. The protection of 

the second requires that a person who harms another should compensate 

that person only when his action is Intentionally wrongful or indicates 

an undue lack of consideration for the Interests of others. At any 

given time and place the law is the result from competition between 

these two basic concepts (Seavey, Principles of Torts, p. 73). 

A struggle between these two concepts has resulted in principles 

that govern decisions In specific cases: 

These principles differ from the rules announced in court 
decisions in that they (principles) may not have a univer
sality of application to specific situations. Derived 
inductively from a consideration of the entire mass of rules, 
they indicate general tendencies in the law and disclose 
fundamental ideas from which specific rules are built. Like 
special rules they are subject to change, but the rate is 
normally slow. Rules may change without affecting principles; 
principles change only in response to a changing economic or 
social viewpoint or condition. A decision can properly be 
sustained although it runs counter to a prior decision if it 
accords with principle. A decision which violates a principle 
can be sustained only if the principle is no longer adapted 
to the needs of the community (Seavey, Principles of Torts, 
p. 74). 

A variety of actions are included in the field of tort law. 

These Include assault and battery, false imprisonment, misrepresenta

tion, defamation, invasion of privacy, negligent conduct, and trespass. 

Persons and organizations Involved with operation of a park/trail 

conversion must be concerned with the last two of these tortious actions. 
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negligence in particular. While limited in many states by the doctrine 

of governmental immunity or other statute, many situations are still 

eligible for review by a court to determine whether or not liability 

exists. 

A concise definition is, "Negligence is an unintentional breach 

of a legal duty causing damage reasonably foreseeable without which 

breach the damage would not have occurred" (Meqligence, 45 Corpus Juris 

631). The elements that must be proved to establish a tort action are: 

1. A duty, or obligation, recognized by the law, requiring 
the actor to conform to a certain standard of conduct, 
for the protection of others against unreasonable risks 

2. A failure on his part to conform to the standard required 

3. A reasonably close causal connection between the conduct 
and the resulting injury 

4. Actual loss or damage resulting to the interests of 
another (Prosser, Handbook, p. 177) 

The fact that negligence occurs is not sufficient to create 

liability. It must be shown that a duty is owed to a person claiming 

to have been harmed. There are three primary origins of duty (Van der 

Smissen, Legal Liability, p. 52) and are defined as being inherent in 

the situation: 

(1) In loco parentis--an executive, administrator, or leader 

of the provision for activities and areas has an obligation ic 

act with reasonable care 

(2) Voluntary assumption of interpersonal relationship--wnere, oy 

independent action, a person voluntarily enters an activity or 

course of action and creates a relationship which requires a 

duty to use care 
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(3) Required by statute--certain situations are imposed with a 

duty by law. Assuming the user is acting in a proper manner, 

statute often requires an affirmative obligation because the duty 

is to do some definite act rather than merely use proper care. 

To persons for which a duty has been established, whether or 

not an action is negligent depends on the relationship between 

that person and one allegedly negligent. Classifications may be 

grouped in two groups (Van der Smissen, Legal L iabi l i ty , p. 52): 

a) Relationships between leader/oarticipants. 

In loco parentis: These situations occur when a leader assumes 

responsibility for a child, in place of another responsible 

person, as far as the welfare of the individual is concerned. 

The leader must act in relation to the child as a reasonably 

prudent parent would, to protect the child from danger and 

prevent the young person from being irresponsible or injuring 

himself. 

b) Relationships established by offering areas and facilities 

for use. 

Invitees: A person injured in a park or recreation situation 

is generally regarded as an invitee. These persons are on the 

premises by invitation for their own purposes, and the pur

poses "for which the facility or area was established" (Pros

ser, Handbook, p. 452). The manager of such a resource :nust 

use reasonable care to protect the invitee, warning of danger 

and inspecting for defects and hazards. 
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Licensee: According to Prosser 

A licensee is a person who Is privileged to enter upon 
the land by virtue of the possessor's consent. The 
possessor is under no obligation to exercise care to 
make the premises safe for his reception, and is under 
no duty except: (a) To use reasonable care to discover 
him and avoid injury to him in carrying on activities 
upon the land, (b) To use reasonable care to warn him 
of any concealed dangerous conditions or activities which 
are known to the possessor, or of any change in the con
dition of the premises which may be dangerous to h^m and 
which he may reasonably be expected not to discover 
(Prosser, Handbook, p. 445). 

An organization has no duty to a licensee to warn of dangers 

of which he is aware, only hidden dangers and conditions about 

which he does not know. 

Trespassers: When there is no consent to use a premises, 

either actual or implied, the user is a trespasser with cer

tain exceptions. An owner owes no duty to keep the premises 

in a reasonably safe condition. When an owner is aware that 

trespass often occurs, there is a trend in the law that 

requires some degree of care, and to warn of "highly dangerous'' 

conditions or activities (Van De Smissen, Legal Liability, p. 

60). Otherwise the duty of the person in control of property 

to adults who enter the land is wholly self-imposed, but he 

must not set a trap for the purpose of harming the trespasser 

(Seavey, Principles of Torts, p. 80). 

A second exception to immunity from liability to tres

passers is extended to persons unable to adequately protect 

themselves from dangers on the land. These cases usually 

involve a child and a legal concept known as the attractive 
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nuisance doctrine, or the attractive place doctrine, has 

evolved (Doran v Kansas City, 237 SW 2d 907). 

This liability is not based upon an Implied invitation 
or even upon enticement, since the latter should not be, 
and generally is not, essential; the factors considered 
in determining liability are those which exist in other 
cases of negligence—that is, the extent of the risk to 
children on the one hand, weighed against the desi^^ability 
of permitting a landowner to use his land without too 
expensive protective measures (Seavey, Principles of Torts, 
p. 81). 

To recover under the doctrine of attractive nuisance, it is 

necessary to establish that: (1) the child trespassed, 

(2) the owner should know that children would be attracted 

to something on the land, and (3) the dangerous condition 

must generally be a "man-made" condition rather than a natural 

condition (Van Der Smissen, Legal Liability, p. 92). 

There are three basic levels at which a duty is owed in the 

operation of public facilities (Van der Smissen, Legal Liability, p. 

62): 

(1) Board—most statutory duties are Imposed on a board as a 

whole. The duties may be specific or general and include the 

establishment of rules and regulations for program or facility 

operation. Such duties require suitable and competent leaders and 

that facilities are maintained in a reasonable and safe condition. 

(2) Administrative officials--are liable for their own acts of 

negligence as would be any other employee. But, in cases not 

covered by governmental immunity, the negligence of the employee 

is usually Imputed directly to the organization the official is 

responsible to. This transfer occurs only when the official is 
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acting within the scope of his position. The person may incur 

personal liability If the negligent act is precipitated by an 

action beyond his scope of duty. 

(3) Individuals—again, the individual is often covered by 

governmental immunity or direct transfer to the responsible beard 

or governmental entity, but in many cases can be sued as can any 

other individual. If the person is sued (and due to a lack of 

financial resources, individuals are seldom filed on in park and 

recreation cases) the standard of care still remains that the 

incident occurred regardless of reasonable and prudent profes

sional supervision or management. 

While many other legal technicalities are associated with a negli

gent act (such as the nature of the act, assumption of risk, contribu

tory negligence, and the intent of the act), this review should assist 

the Interested party when the acquisition, development, management, and 

operation of an abandoned railroad right of way for park/trail uses are 

to be considered. 

Review of Relevant Current Legislation 

Legislation affecting park/recreation interests concerned with 

acquisition and conversion of abandoned railroad right of way for park 

and trail use is usually Included in acts of a r:iuch broader nature. 

Currently, three Public Laws affect acquisition efforts the most: 

1. Regional Rail Reorganization Act of 1973 (Public Law 93-236) 

Sec 206 (c) (E)--under the Final System Plan, a property not 

required to be operated by the Corporation may be purchased or leased 



25 

by a government entity or responsible person for recreation. 

Sec. 304 (b) (2)—abandoned rail properties under the plan suit

able for recreation and conservation cannot be disposed of for 180 days, 

being offered during this period of time for acquisition upon reasonable 

terms for public purposes (altered by Public Law 94-210). 

2. Railroad Revitalization and Regulatory Reform Act of 1976 (Public 

Law 94-210) 

Sec 802--amends the Interstate Commerce Act 

(2) (a) requires specific method of notice of abandonment. 

(This notice by railroad and Interstate Commerce Commission is often the 

best time to initiate investigating the feasibility of acquisition and 

conversion projects for alternate public uses.) 

(5) (a) the Interstate Commerce Commission will set regula

tions, then each railroad will then prepare and publish a full and com

plete diagram of the transportation system operated and will designate 

portions "potentially subject to abandonment." (Interested organizations 

can pursue initial investigations of suitable sites for park and trail 

use using these publications.) 

Sec 804—amends Sec 304 of Public Law 93-236 

(b) (2) extends the period of restriction for purchase, except 

by public entities, of Final System Plan Abandonments to 240 days. 

Sec 804 (a)—amends Sec 402 cf Public Law 93-236 

(a) (1) the Secretary shall provide financial assistance 

including the preservation of rights of way for future rail service. 

(The opportunity exists for a temporary use for recreation of these 

properties which may be preserved for future use.) 
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Sec 809--conversion of abandoned railroad rights of way 

(a) a report to Congress and the President shall evaluate 

and make suggestions about four areas: 

1) Inventory of significant abandoned railroad rights of way 

which retain their linear characteristics 

2) An evaluation of the advantages of establishing a rai' bank 

3) A survey of federal, state, and local programs that -jse or 

attempt to use abandonments for alternate public purposes 

4) Assess and evaluate suggestions for more effective use of 

abandonments for public projects. Included will be recommen

dations for legislative, administrative, and regulatory action. 

(b) the Secretary of the Interior will assist entities at ail 

levels including: 

1) Encouraging and facilitating exchange of information 

2) Making grants for study, planning, acquisition, and devel

opment of abandonments for recreation 

3) Assist other federal recreation and conservation agencie:~, 

with funds and information to include eligible abandonments 

in national parks, trails, recreational areas, and refuges 

4) Provide technical assistance to appropriate agencies and 

groups for the purpose of enhancing conservation projects. 

(10) requires that the Interstate Commerce Commission, wr.en 

any new abandonment is determined suitable for other public uses irecre

ation included), sha'l not allow the sale, lease, or exchange of property 

for 180 days while having been offered on reasonable ter-s, for acqui

sition for public purposes. 
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3. U.S. Tax Reform Act of 1976 (Public Law 94-455) 

Sec 2124—a railroad may take charitable deductions for donation 

of leases, options to buy, or easements on real property that last for 

a thirty year minimum. Remainder Interests in property are also 

Included if the donation is for "conservation purposes" (including 

preservation of land areas for public outdoor recreation and histor

ically important land areas or structures). The main restriction of 

this statute is that the transfer must be made between 14 June 1976 and 

13 July 1977. 

A number of other pieces of legislation can assist the person 

or organization interested in abandonment conversion: 

1. National and Scenic Recreation Trails Act (Public Law 90-

543). This act requires that trail needs be included in 

each State Comprehensive Outdoor Recreation Plan, making 

any trail development by state and local entities eligible 

for Land and Water Conservation Funds. 

2. Federal Revenue Sharing and Community Development Programs. 

These funds are federal monies allocated to states, counties, 

and towns. State and local officials decide the priority of 

projects and how the funds will be spent. 

3. The Federal Highway Aid Act cf 1973 (Public Law 93-87). This 

source was expanded by the Federal Highway Aid Act of 1576 

(Public Law 94-280). Sec. 124 provides funds for bicycle 

facilities that will serve persons who would, had the facility 

not existed, have used other federal-aid routes. 
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These sources of assistance and funding could help the interested 

persons or organizations with the planning, acquisition, management, or 

development of abandoned railroad rights of way for park/trail purposes. 

Many other opportunities exist, and extensive research and Investigation 

of these sources will make any feasible project possible if associated 

persons or agencies are willing to make the effort. 



CHAPTER III 

OBJECTIVES AND METHODOLOGY 

. Objectives 

Many problems, some new and some old, are encountered by public 

agencies and interested organizations in the conversion of railroad 

abandonments for alternate public use. This study attempts: 

1. To determine problems involved in the acquisition 

and development of abandoned railroad rights of way 

in their conversion for alternate public use, recreation 

use in particular 

2. To propose solutions to the problems with the 

development of a narrative, or set of guidelines, 

which can be used during the acquisition and con

version of abandoned railroad rights of way for 

recreational use 

Emphasis will be placed on the administrative and political proble^^s 

that occur before, during, and after the conversion process, rat'.sr 

than on the physical aspects of development and management. 

Methodology 

The study was conducted in three phases: 

1. Development of a questionnaire (Appendix B) 

29 
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2. Selection of persons/agencies from whom responses to the 

questionnaire were solicited, and 

3. Development of a narrative from the responses to the question

naire and the review of literature which offers guidelines 

to achieve awareness of problems and potential solutions 

As a result of a review of the literature and conversation with 

knowledgeable persons, a questionnaire concerning the more prevalent 

problems encountered with the conversion to recreational use of an 

abandoned railroad right of way was developed (Appendix B). An emphasis 

was placed on administrative and political aspects of right of way 

acquisition and conversion and not on physical, developmental problems. 

The experiences of selected federal, state, and local planning 

and/or recreation agency officials concerning conversion of abandoned 

railroad rights of way for linear recreational use were surveyed. A 

majority of the persons and/or agencies receiving the questionnaire were 

chosen from the states in the South Central Region of the Bureau of Out

door Recreation. A few persons and/or agencies having recognized 

experience with conversion projects from outside the region were also 

contacted. The questions, for the most part, are directed toward: 

(a) persons having direct experience with an abandoned 

right of way conversion project, and 

(b) persons not having direct experience with a conversion, 

but having professional experience with similar situations 

The questionnaire was mailed with a letter of introduction and expla-

antion (Appendix A). A stamped-return-addressed postcard was 
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Included. The postcard enabled the addressee to indicate the manner by 

which the person wished tc respond. 

Responses to the various questions were categorized by question 

number. After tabulation was complete, the responses within each of 

the question areas (public support, funding, legalities, adaptive or 

specialized uses, liability, and political support or opposition) ver*̂  

analyzed to form the basis for a narration addressinc the probleT.s and 

potential solutions associated with the acquisition and conversion 

process. The narrative is a synthesis of guidelines dealing with 

decision alternatives identified to be crucial during acquisition and 

conversion. It is hoped that the results will be widely applicable and 

will serve to assist administrators and resource planners in the suc

cessful adoption of right of way conversion programs. 



CHAPTER IV 

RESULTS AND DISCUSSION 

The questionnaire developed for this survey was designed to 

elicit candid, in-depth answers. It is recognized that the construc

tion of a questionnaire is a critical element of the survey, and rany 

factors affect both the quality and quantity of responses. By not 

soliciting for a yes/no/perhaps level of answer and writing questions 

which require more time and thought, a lower percentage (54,) return 

of questionnaires for this survey was expected and realized. Sixty-

three instruments were mailed; the following is a tabulation of their 

disposition: 

Summary of Responses to Questionnaires Mailed 

Texas 
Oklahoma 
New Mexico 
Arkansas 
Louisiana 
Others 

Mailed 

20 
7 
10 
9 
12 

Response 

9 
4 
1 
3 
2 
3 

No Information 

4 
1 
0 
1 
4 
2 

N3 Response 

7 
2 
9* 
5 
6 
0 

TOTAL 63 22 12 29 

* 2 returned unopened 

A number of respondants did not answer the questionnaire due to lack 

of experience with conversion projects, but some suggested alternate 

sources cf information and agencies or individuals for potential 

32 
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inclusion in the survey. None of these ^ere selected for receiving 

a questionnaire because each represented a duplicaticn or the types 

of individuals/organizations previously contacted. No follow-up was 

made on negative responses. 

A complete documentation of the questionnaire responses is 

available in Appendix C. This section will synthesize from the 

responses a narrative or listing, including additional discussion, 

about each question. The questions will be paraphrased to introduce 

each portion and will combine when applicable both the A and B segments 

of the original question (Appendix B). Finally a discussion of 

"time" factors or a sequence of activities that can help avoid common 

difficulties of abandonment conversion will be presented. 

Question I: What are the reasons for positive or negative 
public feelings about a project and how can public approval 
and support be obtained? 

The most common negative reaction to a conversion project is 

that from landowners adjacent to the abandonment. These persons express 

fear of trespass, vandalism, litter, fire, and stock and crop loss. 

This same group rray also have an interest in acquiring the prope:-tv. 

by reversion or purchase, for use along with existing activities. 

These persons often create the greatest difficulty for acquisition cf 

an abandonment, whether through lobby of government or legal action 

causing title disputes. 

Little positive public interest for conversions is spontaneous, 

except from special interest groups, for such projects. Also, wnen a 

project is proposed, members of the public and political orficials 
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usually reflect sentiment about the conversion of abandonments in clear 

terms—strongly supportive or strongly opposed. These feelings are 

linked to two factions, user groups and adjacent landowners; the former 

in support of the project and the latter opposed. These feelings may 

be associated to experiences with other projects, misinformation, or a 

lack of awareness about the value and process of abandoned right of way 

conversion. 

Opposition to acquisition projects may arise from a third source, 

the bureaucratic process controlling the acquisition and conversion of 

new park/trail areas. Some states labor under a land ethic strongly 

against public park ownership and park departments controlled by the 

values of this ethic. Griffin Smith, Jr, in the controversial article 

"The Strange Case of the Missing Parks" (Texas Monthly, Nov. 1975, p. 

89) Illustrates a number of difficulties experienced when depart

mental "passivity and lack of assertlveness" policies do not offer 

support for acquisition of new park areas. 

It Is an axiom of political science that bureaucracies do 
pretty much what they want to do, regardless of what law
makers tell them to do. . . . In practice the unavoidable 
imprecision of language gives the bureaucrats the last word 
. . . . The Texas land ethic is basically hostile to the 
idea of public parks; private landowners usually resist 
attempts to create them far more vigorously than the general 
public demands them . . . . The commissioners have enough 
hassles without looking for more . . . (the Commission makes 
statements as) "We want to be good state citizens in the 
community. We at Parks and Wildlife want to be good neigh
bors. We don't want to force ourselves on anybody,," The 
result of such attitudes is that excellent park/trail sites 
go unacquired and undeveloped. 

The best method to create positive public support is a comprehen

sive effort, including plans, objectives, and a firm feasibility report. 
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prepared and delivered by any organization attempting acquisition and 

conversion of abandoned railroad rights of way. The potential of the 

site, sources of funds, and the need for resource development should be 

thoroughly understood before strong public support is sought. Many 

desirable projects have been ruined and/or delayed by premature expo

sure to the media and public. 

A proposed site should be situated in a quality recreational 

setting. The development also must demonstrate for Itself both the 

need for the facility and the benefits that would be produced. 

In conjunction with general public support, the approval of 

local and state governmental officials is critical to a successful 

effort, since the decisions for acquisition and funding will usually 

come from this group. While treated in more depth later in this chap

ter, political support 1s mentioned now because elected officials 

reflect the mood of the public. Education, in both the public and 

private sector. Is the basic solution for gaining approval of an aban

donment conversion. Understanding aids the promotion of any idea. 

Many successful trail and park developments exist on abandoned 

rights of way in every portion of the United States. Rather than have 

planners present cold, sterile proposals to Interested (public and 

private) groups, persons that are citizens, landowners, or governmental 

leaders that have experienced first-hand the positive effects of linear 

parks and trails in their community should be brought in for testimo

nials concerning the beneficial effects of conversion projects. Many 

of these successful efforts are sponsored by organizations that either 

publish or can provide detailed Information on all facets involved with 
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acquisition, maintenance, and operation of that particular resource. 

Misunderstanding and misinformation cause the greatest number of 

difficulties to trail development prospects. Exposure by available 

public media, ensuring the Interests of adjacent landowners, and educa

tion of the public, all generated as soon as possible, will help create 

positive support for a project. When a park/trail development can be 

shown to be a meaningful addition to a community or region, public sup

port usually will follow. Thus, through the combination of timely, 

efficient and decisive planning and feasibility study, suggestions for 

definite and potential sources of funds, and state and local level 

Involvement of politicians, landowners, and citizens, a conversion 

project will stand the best opportunity for success. 

Question II: What are external and internal sources of 
funds for conversion projects on abandoned railroad rights 
of way? 

Conversion projects have economic impacts in two areas—dollars 

resulting from spending associated with recreationists using the 

facility and cost of acquisition/conversion/operation. While only the 

latter is discussed in responses to the questionnaire, the former cer

tainly has a place in a summary of benefits of abandonment conversion. 

Employment of persons is generated by park/trail developments, both in 

the direct operation and in supportive industries and businesses adja

cent to the project. These persons live and work in the community, and 

gainful employment adds to the stability of the local economic base. 

An influx of "tourist" or user dollars also is often a big asset to local 

economies, particularly in rural areas where cash flow has been 
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dwindling over the past few years. 

A listing of sources potentially available for abandonment pro

jects reported are: 

- Capital improvement funds 

- County park funds 

- Donations, by individuals or corporations 

- General city operating funds 

- National Park Service--when a historic resource might be 

Involved 

- Grants from natural resource oriented foundations 

- State general revenue funds 

- Severance tax funds 

- Land and water conversion funds 

- Department of Labor "Green Thumb" Program (funds provided 

for labor by eligible retired persons) 

- Federal planning, construction, and maintenance funds 

(Federal agencies) 

- Railroad company donations 

- State park funds 

- Public works programs for labor, such as the Comprehensive 

Employment Training Act (CETA) and the Economic Development Act 

- Membership fees--should a support group be formed for a 

proposed acquisition 

- The Public Law 94-210 is scheduled to, in the near future, 

provide funds for projects of this type 

Sources of funds for projects is always a critical matter. The 



last decade of inflation and supposedly austere spending pr crans by 

governmental units has caused a severe reduction in funds for park/ 

recreation interests. The cost of acquisition has changed dramatically 

also. In years past railroads were eager to dispose of abandonments 

at bargain prices, since these properties created tax burdens. Compet

ing use, a general increase in land price, and some new legislation 

have caused a change of attitude by railroads about disposition of excess 

properties. But, through imaginative planning and research, interested 

organizations can ferret out many potential and actual sources of 

monies and assistance. 

Question III: What are the legal difficulties experienced 
with the conversion of a railroad abandonment to alternate 
public use? 

Clear title, easement, or license to cross, resulting in control 

and access to the desired stretch of abandonment is the major legal 

difficulty encountered during acquisition and conversion efforts. 

Title disputes on the right of way are often an expensive budget 

item in acquisition. The linear nature of the abandonment increases 

the number of landowners (adjacent or reversioners) over the normal 

number involved in the acquisition of other park properties. Ever, 

when control is maintained over a majority of the line, one hold-out 

or dispute can destroy the continuity of the entire project area; 

however, even in such cases, alternate routes may be selected for con

tinuity of the trail. 

In many cases of abandonment, the railroads interpret rulings o:* 
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the Interstate Commerce Coirmission different than other organizations. 

These interpretations are often the cause of court action and a detri

ment to successful acquisition of property by park/trail interests. 

The only real solution for alleviation of these difficulties is 

proper legal council involved in the planning process from the initia

tion of a proposal. With assistance from a licensed attorney, steps 

can be taken to reduce title problems and other legal difficulties 

experienced during project planning and publicity. 

Depending on location, the question of who will police the facil

ity may arise. Political jurisdiction is the major factor in this 

decision, and due consideration should be given this important respon

sibility. Often, a cooperative effort can be Implemented when a linear 

right of way extends through two or more political entities. 

Negotiations for conversion projects may also Involve those 

entities that control points of contact between the abandonment and 

other lines of transporatlon. These points include roads, over/under

passes and bridges. These areas are where safety of the visitor is of 

extreme Importance. Decisions about control and crossing devices ana 

methods need to be given consideration and thorough planning to elimi

nate conflicts and to reduce liability. 

Question IV: Other than hiking and biking trails, what 
adaptive or specialized uses for converted railroad rights 
of way can be developed? 

Many alternate public uses can be made of abandoned railroad 

rights of way. Of these, recreational use is one of the more viable. 

Narrow strips of land, difficult to return to productive crop land. 
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and other restrictions rule out a number of potential ccripef'ng uses. 

While the linear recreational developments, such as trails or linkage 

parks, are dominant uses, non-linear development is possible in con

junction with such projects using stationhouses, depots, repair struc

tures, and station yards. Responses included: 

- Neighborhood and district parks 

- Access points to rivers and boat launch ramps 

- Horseback riding trails 

- Motorbike and snowmobile trails 

- Light commuter lines 

- In agricultural areas, nesting and refuge habitat for wildlife 

- Cross country skiing 

- Recreational/excursion railroad lines 

- Nature trails with special sections for handicapped persons 

- Long distance hiking trails with special areas for carping 

Question V: What are liability problems and solutions 
experienced by agencies? 

Negligence and attractive nuisance create the greatest liability 

to park/trail organizations. Insurance is the only reasonable protec

tion for agencies and responsible persons against unforeseeable and 

unavoidable incidents. A majority of the potential dangers are allevi

ated through efficient planning, eliminating dangerous areas, respon

sible management and operation, good equipment care, and preventive 

maintenance. 

Policing of the resource does not eliminate liability, but 



41 

responsible and adequate patrol will reduce tne opportunity for a user 

to participate in potentially dangerous activities. This police activ

ity can also reduce the liability created for adjacent landowners, who 

themselves can act as watchdogs for undesirable activity on tne trail. 

Good fencing and proper warning signs in appropriate locations aid the 

reduction of trespass problems, and prosecution of violator would 

reduce infractions. 

Effective planning and design help reduce or eliminate liability 

problems (gates designed to allow only foot entry are an example). 

However, the responsible organization or person can be sued by anyone, 

at anytime, for any reason. But, the person bringing suit has the bur

den of proof in the case. Insurance and responsible management and 

operation are the only protection for instances such as these. 

Question VI: How can political opposition be avoided, 
eliminated, or coped with? 

Recreational uses must compete for abandoned rights of way with 

a variety of other uses. These factions, whether public or private, 

lobby governmental officials for disposition favorable to their ca/ie. 

Similar to solutions for other problems associated with abandonments, 

diligent work and well organized plans early in the process of acqui

sition are the best method to garner public and political support. The 

benefits of the development must be forthright and presented in a manner 

so as to compete with those proposed other alternate uses. 

Overcoming opposition requires a systematic analysis of the fac

tors involved. These include (N.R.P.A., Effective Utilization, p. 39): 
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1. Identification and understanding of the attitudes of key 

participants in the public decision making process, including elected/ 

appointed officials. 

2. Objective analysis and presentation of the project to public 

officials. 

3. Organization and active Involvement of these individuals. 

4. Acquiring legal authority to undertake the project. 

5. Development of confidence In the park/recreation agency by 

demonstrating professional and technical capabilities. 

6. Develop suitable criteria and selection process tc exhibit 

the high potential of the abandonment as a public park/recreation 

resource. 

7. Promote intergovernmental and Interagency cooperation tc aid 

the project. 

8. Express empathy for the real or perceived concerns of offi

cials and landowners whose opposition cause the project difficulty. 

V/hile awareness of these factors will not insure success for a conversion 

project, they provide an orderly, systematic process in which to function 

Sometimes the best ally for park/recreation interests in acquiring 

abandonments is that the property is not easily adaptable to other pur

poses. Promotion of the facility must be handled by knowledgeable 

people with sufficient time to persuade and educate responsible 

officials. 

Despite the fact that organizations interested in conversion 

projects have no control over the occurrence of an abandonment, it is 
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generally conceded not to be good policy to promote park/trail projects 

during an election year. Since tax money is usually involved, and atti

tudes of the public reflect mistrust in governrrent and its capability 

to carry through on promises, it may not be expedient to candidates for 

election to endorse expansion of public facilities. 

Conversely, when public sentiment is strongly in favor of a 

project, politicians may be eager to "jump on the band wagon." Each 

project must be judged on its own merits and proper decisions made 

accordingly. 

Time Factors: Successful conversion of railroad rights of way 

to park/trail use is dependent on a series of public and private 

decisions being made at critical times. A "collective decision making 

process" must occur before any action can take place. A review of 

factors that tend to slow action includes (N.R.P.A., Effective Utili

zation, pp. 13-17): 

1. Relevant abandonment information for citizens not timely 

available 

2. Unwillingness of public officials to acquire abandoned rights 

of way for park/trail interests 

3. Effective media coverage may be difficult to obtain 

4. Money for acquisition and conversion may not be availab"'e 

5. Title problems and purchase negotiations may hinder the 

acquisition 

6. Several separate government entities may be required to act 

as one 
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7. Deterioration of the site may cause excessive amounts of 

money and tine to be spent on conversion 

8. Railroads may be unwilling sellers 

9. Adjacent property owners may seek title to right of way or 

oppose park/trail use 

10. Alternate public use (besides recreation) may offer competition 

11. Competition for public monies may hinder a project 

Examination of a chronology of an actual acquisition and conver

sion project (Appendix D) offers the opportunity to suggest solu

tions for overcoming "failure factors" listed above and time-related 

problems. 

These include (N.R.P.A., Effective Utilization, pp. 15-16): 

1. Creation of citizens' groups to actively promote conversion 

projects. These groups can be responsible for a number of actions: 

- Generate support for conversion of abandonments to park/ 

trail purposes from elected and civic leaders, governmental 

officials, and planners 

- Generate and maintain contact with the public media to promote 

coverage of any project 

- Monitor abandonment prospects, and research problems and poten

tial solutions 

- Involve the group in monitoring and supporting relevant state 

and federal laws and administrative/judicial decisions 

- Promote appropriate activities on existing conversion projects 

2. Comprehensive land use planning will assist the abandoned rights 

of way that are potential recreation sites to receive due consideration 
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3. Development of integrated recreation trail plans and systems 

on the local, state, and national levels 

4. The designation of persons at appropriate levels or a^jencies 

or organizations to be responsible for oark/trai^ related facilities. 

The activities would include planning, funding, and operational authority 

for qualified abandonment acquisition and conversion 

5. To appoint a public official or agency to encourage the 

development of an integrated non-motorized transportation netv/ork in 

and between communities 

6. Develop and maintain a clearinghouse at federal and state 

levels to disseminate case studies, technical assistance, and tne 

exchange of information between interested parties with groups having 

experienced abandonment conversions 

These strategies assist in the creation of conditions favorable 

for coping with the difficulties encountered during acquisition anj 

conversion of an abandoned railroad right of way for park/trail 

purposes. 



CHAPTER V 

SUMMARY AND CONCLUSION 

The provision of park/recreation programs and facilities is a 

necessary and desirable function of government. The acquisition and 

conversion of abandoned railroad rights of way represents a valuable 

resource as a setting for a number of recreational-leisure time activi

ties. Many of the benefits (social, cultural, psychological, and 

physiological) of such projects are not evaluated easily by a cost/ 

benefit analysis but more from a public service aspect. But as public 

acquisition and development money becomes more difficult to obtain and 

as competition for any available land source increases, the need to 

clarify and substantiate definite benefits (traditional cost/benefit 

items) of abandonment conversion for park/trail use becomes necessary. 

This need for validation of benefits is coupled with a need for the 

responsible individuals/agencies to identify and solve a number of 

administrative and political problems. The solution of these problems 

at critical times during the acquisition process will increase the 

probability for successful park/trail operations. These difficulties 

and time aspects have been the topic of this thesis. 

Education is the most effective method for reducing opposition 

to conversion projects, both from the public and from politicians. 

The prevention or solution for misinformation and misunderstanding is 

achieved by use of organized time schedules, strong feasibility data 

and testimony from representatives of successful conversion projects. 

46 
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Financial considerations for acquisition of abandoned railroad 

rights of way have Impact on two fronts: (1) income generated both 

directly and indirectly by the project, and (2) the costs involved with 

acqulsltion/conversion/operation of the property. The ramifications, 

difficulties, and potential solutions of each must be clear and forth

right to reduce objection about conversion projects on economic 

principles. 

Obtaining clear title or proper easement, facilitating effective 

use of an abandoned right of way, creates the greatest problem during 

acquisition procedures. Most difficulties with title and access can 

be reduced or eliminated with the involvement of proper legal council 

from the initiation of a proposal. 

Many recreational uses, linear and non-linear, can be developed 

en abandoned railroad rights of way. Competitive uses are many times 

not so suitable as park/trail developments, thus proper consideration 

of development alternatives by responsible agencies/governmental 

officials can be positive factors in favor of abandonment acquisition 

for recreational sites. 

Liability problems on converted railroad rights of way usually 

Involve negligence or attractive nuisance. Insurance is the only rea

sonable protection against unforeseeable and unavoidable incidents. 

To prevent such liability several management and operation techniques 

are advisable. These include proper planning, eliminaticn of dangerous 

areas, responsible management and operation, effective policing, good 

equipment care, and preventive maintenance. 

Timing or sequence of events is a crucial element of successful 
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abandonment acquisition and conversion. The degree of difficulty 

experienced with the problems discussed in this thesis depencs on a 

series of public and private decisions being made at critical times. 

Strict attention to project timing augments the creation cf conditions 

favorable for acquisition of abandoned rights of way for park/trail ur̂ es 

A key factor for success is choosing a quality resource to propose 
« 

for development. If a trail is built on an abandonment that passes 

through a scenic area or connects several urban recreation areas in a 

convenient manner, recreationists will be repeat visitors. This would 

Insure the success of the program. Some abandonments, because of 

proximity to urban areas, would receive heavy use. Such use is an 

Important factor in the decision making process when determining tne 

benefits of a potential project. The combination of majority owner

ship in fee simple by the railroad company, close proximity to urban 

areas, high quality resource, favorable oublic and political senti ent 

and support, and little opposition from adjacent landowners create the 

most favorable conditions for acqusition and conversion to trail/ 

recreation purposes. 
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Texas Tech University 
BOX 41«0 / LUBBOCK. TEXAS 7M09 / (800) 74228S0 

COLLEOE Of AGRICULTURAL SCIENCES / DEPARTMENT OF PARK AOMINISTRAT.ON AND LANDSCAPE ARCHITECTURE 

APPENDIX A: LEHER OF INTRODUCTION AND EXPLANATION 

There is a growing recognition among interested persons and 
agencies that the use of abandoned railroad rights of way for 
linear parks and trails is an extremely valuable source of land. 
As a graduate student in this department, I have chosen as a 
topic for thesis a review of some major problems associated witn 
the conversion of abandoned railroad rights of way to alternate 
public use, particularly recreation activities. 

I have developed the concept that the process of conversion 
consists of three categories: (1) Administrative, (2) Political, 
and (3) Physical. It is recognized that these are integral in 
practice, but have been separated to stress administrative and 
political processes in this study. Below are brief explanations 
of the three categories. 

(1) Administrative: A crucial element of the conversion 
process is whether a correct decision is made by the responsible 
person at the correct time. The responsible person(s) in an 
administrative position must be aware of when and why a step is 
to be taken in the conversion process for the project to proceed 
with an optimum of efficiency. 

(2) Political: All conversion projects must operate under 
the jurisdiction of some governmental unit, and the climate towards 
conversions developed by concerned parties is very important. The 
success or failure of any recreational project is subject to the 
attitude of the governing body. Education of the members of this 
sector can aid the administrator greatly in efforts to convert aban 
doned railroad rights of way for alternate public uses. 

(3) Physical: Design, construction, and maintenance are the 
elements of this group. These processes usually occur after acqui
sition, and encompass a different type of administrative technique 
than are encountered during the negotiation and conversion process. 
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With these delineations in mind, I would value your profes
sional experience by reacting to the enclosed questionnaire. All 
questions except II and IV are asked in two parts, one for agencies 
having direct experience with a conversion project, and one for 
agencies not having been involved in a conversion project but having 
experience associated with the problems listed. 

Enclosed is a postcard for return with alternatives: (1) 
Indicate that you would prefer to forward a written response, (f.) 
Return a cassette taped response or, (3) Fill in a date and time 
during December for a taped telephone interview. In the inteiest 
of economics, please use ?̂3 only if it is not expedient to use ~\ 
or #2. Responses with the greatest degree of candor and accuracy 
would help insure success of the study and would be appreciated. 
All written or taped material will be transcribed and edited into 
an anonymous set of answers, and original material will be destroy
ed. We hope this will encourage more open and objective discussion 
of the questions. 

Your cooperation would be appreciated. 

Sincerely, 

Randy Henson 
Graduate Research Assistant 

RH:sdp 
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APPENDIX B: QUESTIONS 

lA. 1. If your area has an abandoned railroad right of way conversion 
project (what is the project name and description?), has there been 
a lack or presence of public support for the project? 

2. What is your assessment of the reasons for the positive or 
negative feelings of the public towards the project? 

3. What recommendations would you suggest to promote public 
approval of conversion projects? 

IB. If your area does not have a converted railroad right of way, or 
has a potential project area (what is the name and description of 
the area?), what would you suggest as methods for obtaining public 
support for a right of way conversion for park and trail use? 

II. Listed below are established sources (external) of funds for 
acquisition and development of abandoned railroad rignts of way 
for use as linear parks and trails. 

a. Public Law 90-543 - National and Scenic Recreation Trails A:t. 
This Act requires that trail needs be Included in all State 
Recreation Plans. This inclusion facilitates participation 
in (b.), the Land and Water Conservation Fund. 

b. Land and Water Conservation Fund - this program allocates 
Federal funds for state and local programs and is administered 
by the Bureau of Outdoor Recreation. These matching funds are 
available for projects as projected by demand and need 
established in the respective State Outdoor Recreation Plan. 

c. Public Law 94-210 - The Railroad Revitalization and Regulatory 
Act of 1976, Section 809 (b) authorizes the Secretary of Trans
portation and the Secretary of Interior to provide funding 
for studies and eventually acquisition, of abandoned railroad 
rights of way for alternate public uses (of which recreation is 
one). 

d. Public Law 93-87 - The Federal Highway Aid Act of 1973, Section 
125, provides funds for bicycle facilities if that facility 
will serve persons who would use other Federal-aid routes. 
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e. Bicycle Registration - Bicycles, usually over a certain size, 
are charged a registration fee. Oregon L.C. 786 provides an 
example of this registration revenue program. Fifty percent 
of the monies is allocated to cities and towns (dependent on 
size as to amount available) and fifty percent is allocated to 
counties, for the acquisition and development of bikeways. 

f. Federal Revenue Sharing and Community Development Funds -
these funds are Federal monies that are allocated to counties, 
cities, and towns. Local officials and citizens detennine 
projects of Importance to the local community and decide 
among themselves their priorities. 

1. Please comment on any assistance you have received for conver
sion projects from these sources. 

2. Can you add to this list other potential or actual sources 
(external) of funding available to your organization for conversion 
of abandonments? 

3. What are the sources of funding (internal) your organization 
might have available for conversion of abandoned railroaa rights 
of way for parks and trails? 

IIIA. If your area has made use of an abandoned railroad right of way fo** 
park and trail use, what were the legal problems involved before, 
during and after the conversion process? 

IIIB. If your organization has not been Involved In the conversion of a 
railroad abandonment to alternate public use, what might be 
particular legal problems one would confront before, during, and 
after the conversion procedure? 

IV. Other than biking and biking trails, what adaptive or specialized 
uses for converted railroad rights of way have you had experience 
with, or what uses can you visualize? 

VA. If your organization has been involved with the acquisition and 
conversion of an abandoned right of way, what problems have been 
experienced with liability on the property by the agency and/or 
governmental unit planning and developing the project? 
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VB. In the case that you have not been directly involved in the 
conversion of an abandoned railroad right of way for use as 
linear parks and trails, what problems do you foresee with lia
bility by the agency and/or governmental unit planning and 
developing a project of this type? 

VIA. 1. If your organization has developed an abandoned right of way 
for alternate public use, what has been the political climate of 
the responsible governing body towards the conversion project? 

2. What suggestions can you offer to help eliminate, avoid, or 
cope with political opposition? 

VIB. 1. If your agency has not been Involved in an abandonment conver
sion but a potential project exists in the future, what would the 
political attitude be towards such a project? 

2. What suggestions can you visualize that would help eliminate, 
avoid, or cope with political opposition to a conversion project? 
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APPENDIX C: QUESTIONNAIRE RESPONSES 

Due to a promise of anonymity, portions of a response will be 

omitted when the reference would place the origin of the question

naire. When this occurs, the word "omit" will indicate that the 

subject matter is deleted. Any reader particularly interested in 

an omitted portion should contact the author, who will obtain a 

release of the information from the respondant. 

Question lA-l.If your area has an abandoned railroad right of way 
conversion project (what is the project name and description?), 
has there been a lack or presence of public support for the project? 
2. What is your assessment of the reasons for the positive or 
negative feelings of the public support for the project? 
3. What reccomendations would you sujjest to promote public 
approval of conversion projects? 

Answers: 

City 
1. omit. 
2. Negative feelings have been expressed by adjacent land owners. 
They fear trespassers, vandalism, fire, litter, and agricultural 
losses. The project was not identifiable under C.I.P., so funding 
is a problem. (County) is skeptical about bringing urban prob
lems and access into their area. 
3. A history of other projects around the country documented bv 
initial reactions of adjacent land owners. A lot of pubiicitv 
through all media, public hearings, and the backing of various 
concerned citizens and gruups who might promote the project. 

Federal 
1. The public support for the conversion has been mainly people 
located in nearby cities and towns. Landowners adjacent to the 
right of way have mainly been opposed to conversion of the right 
of way into a linear park. 
2. I feel that people in favor of the project wanted a nearby 
place to recreate and people opposed wanted the land for cop 
production. 
3. Ultimately, the adjacent landowners are the ones who need to 
approve the "project and these people are going to want to purchase 
the land where it is highly productive cropland or grazing land. 
They would probably not approve unless they could see some benefits 
from the projects. 

State 
1, no project. 

Kv 
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2. n/a. 
3. Have them initiated at the local level. 

Federal 
1. No abandoned railroads within National Forest boundary during 
the past twelve years. 
2. No projects to assess. 
3. Local Involvement at the earliest date. 

State 
1. omit. 
2. My Impression is that the project was greatly desired by 
the public. It was a key component of their program, and 
received endorsement and support from city officials, the railroad 
company, city residents and organized clubs and had good press 
following. -- the project was viewed as a winner by all concerns. 
3. Certainly interest and support by the general public, particu
larly trail clubs is of extreme importance. However, general 
acceptance by those who live near the abandonment is probably the 
first group that needs to be won over. If the local property 
owners don't understand what you're attempting to build or how 
their Interests are going to be ensured, you can count on them 
being a strong opponent to the proposed trail. 

Some type of low-key hearing or public input sessions may be 
Instrumental in evaluating a right of way, and identifying the 
problems that must be addressed. 

City-County 
1. omit. 
2. omit. 
3. omit. 

County-Private 
1. omit. 
2. The recreational value alone justifies the existance, but 
it also acts as a bar to highway extension. 
3. Make it free, accessible and involve local participation. 

City 
1. omit. 
2. n/a. 
3. The best recommendation to promote public approval of conversion 
projects would be to develop a sound workable plan complete with 
financing procedures. 

State 
1. omit. 
2 People view trail activity as a positive tourist holding 
attraction which could mean one to two days added to a visitor's 
stay in the region. Also, horseback riding is a popular activity 
and the ... trail would be excellent for them. 
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3. The public involved needs to see that such development can 
be a meaningful addition to their community. They need to be 
presented an overall view of existing recreation facilities and 
how this addition will expand and complement those facilities. 
They need to be made aware of both resident and non-resident use 
of the area and any grants available to stretch their money on 
the project. 

Question IB - If your area does not have a converted railroad 
right of way, or has a potential project area (what is the name 
and description of the area?) what would you suggest as methods 
for obtaining public support for a right of way conversion for 
park and trail use? 

Answers: 

City 
Inform public thru news media of possibility - contact clubs or 
blocks of people that will probably use park or trail. 

City 
a. Have a firm feasibility before strong public support is sought, 
b. Assess all benefits so a more complete package can be sold. 
General support of governing body should be gained by this tir-.e. 
c. Sell citizens, media, in-house, well prepared slide show. 

Federal 
omit. 

City 
Enlistment of support from the state - enactment of legislation -
all it takes is time - but time is in short supply. 

State 
Work with local governments and railroad officials. 

State 
This department does not administer any railroad right-of-way 
which has been converted for recreation trail use, nor is there 
presently an abandonment being considered for such conversion by 
our staff. Public support for a railroad may best be attained 
by seeking the active support of local people, local elected 
officials and trail interest groups in the area. 

State 
.... We've stumbled with the project, for it was publicized 
before we'd done our homework with local landowners. The land
owners would find it to their advantage to participate in the 
program. 

!̂l«n̂ ^ 
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City - County 
We have a great deal of public support for hiking, biking and 
horseback trails. There are many clubs, groups, and associations 
as well as official bodies that are involved in all types of trails. 

City 
Again the best method of obtaining pub'iic support for a conver
sion plan would be to develop a suitable plan and then promote 
this plan through a good public relations program. 

Private 
Civic clubs or groups should be used as a promotional tool, start 
at the local level, put local pressure on landowners, use homefolks 
to back the project. 

Federal 
Public support for park and trail projects can best be generated 
by an active area trails organization. The organization should 
be one that is set up with long term goals and with interest in 
all trail projects within the area. 

Federal 
Contacting local State Legislators, Federal Senators or Repre
sentatives, County and City officials. Contacting local and state 
societies and local environmental groups. Meet with neignborhcod 
groups that will be affected by the project. Determine goals 
and policies and work for updating the comprehensive plan to 
include goals and policies. 

Question II - 1. Please comment on any assistance you have re-
ceived tor conversion projects from these sources (listed). 
2. Can you add to this list other potential or actual sources 
(external) of funding available to your organization for conver
sion of abandonments? 
3. What are the sources of funding (internal) your organization 
might have available for conversion of abandoned railroad rights 
of way for parks and trails? 

Answers: 

City 
1. None were used. 
2. No. 
3. Capital Improvement Funds, County Park Funds if undertaken 
an a county project. 

City 
1. -
2. Donations - Individuals or Corporations. 
3. General fund, bonds. 
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City 
1. -
2. National Park Service, in the case that an historical aspect 
might be involved. 
3. Bonds. 

Federal 
n/a. 

Federal 
1. none. 
2. Grants from foundations. 
3. Basically we have no financial assistance for this type project. 

City 
1. none - but only because they have not been pursued. 
2. state general revenue fund. 
3. -0-

State 
1. none. 
2. no. 
3. state general funds, severance tax funds. 

Federal 
1. The National Forest has used LWCF appropriation for land 
acquisition of potential recreation lands. We've developed no 
trails on these lands. 
2. We have used Green Thumb crews for trail construction since 
1970. This is a Department of Labor program for retired people 
with inadequate Income. They work three days per week earning uo 
to $2500. per year. The program is administered under contract tc 
the Farmers Union. We supply planning, tools, and some supervision. 
3. Our funding sources are Federal appropriation for planning 
(recreation funds) and construction or maintenance (Federal roads 
and trail funds). 

State 
1. n/a. 
2. The list appears complete for primary sources of public funds 
for right of way/trail conversions. It should be noted that 
Public Law 90-543, the National Scenic and Recreation Trails Act, 
does not require that trail needs be Included in State Comprehen
sive Outdoor Recreation Plans. Rather, the Act directs the Secre
tary of Interior to encourage States to consider, in their SCORPs 
and in proposals for Land and Water Conservation Funding assistance, 
the needs and opportunities for trails and to establish such trails. 
Additionally, it should be noted that P.L. 93-87, the Federal Aid 
Highway Act of 1973, has been superseded by Public Law 94-280, 
the Federal Aid Highway Act of 1976, which increases the funding 
level for bicycle facilities. As potential sources we might 
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suggest: 
a. natural resource-oriented foundations, and 
b. the potent ial for a ra i l road company donation. 
Whether there is a precedent for a ra i l road company to donate an 
abandoned r ight-of-way to a public agency is uncertain, but i t 
would appear that such companies are private enterprise operations 
and subject to potent ia l tax benefi ts and incentives. 
3. omit. 

State 
1. none received to date. 
2. Possible use of such Public Works programs as the Comprehen
sive Employment Development Act (EDA - Title X). We're also 
hopeful of receiving private funds or donations, both in the form 
of monies and right-of-way acreage or easement rights. 
3. omit. 

City-County 
We have used LWCF to match construction of hike/bike ways --
both as a specific project and as part of the park development. 
We are currently applying for additional grants. 

We work with the (State) Highway Department where hike/bike ways 
considerations are needed as part of highway construction, 
although this is very minimal and quite recent. 

A considerable amount of our Park and Recreation Development Funds 
are coming from Revenue Sharing and Community Development Funds, 
either directly or by relieving the City General Fund and freeing 
some of these funds for park development and operations. 

We have also had grants from the(State) for hike/bike trail 
development. 

County - Private 
omit. 

City 
1. omit. 
2. None other than those listed with the exception of a girt or 
private grant. 
3. None other than city operating funds. 

State 
1. At the present time we have received no funding for abandonment 
development; however, we anticipate assistance from the L'.JCF, 
possibly P.L. 94-210, revenue sharing/community development funds, 
and possibly, because of a right of way adjacent to an urban area, 
some H.U.D. monies. 
2. omit 
3. omit. 
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Question III A. If your area has made use of an abandoned railroad 
right of way for park and trail use, what were the legal problems 
Involved before, during and after the conversion process? 

Answers: 

City 
The legal problems with the railroad and I.C.C. are tremendous. 
The railroad often Interprets action from the I.C.C. different 
than others. Receiving a clear title deed to the property. If 
area is outside corporate limits of the citv, how Is the area to 
be patrolled? Should the area be annexed? ' Law does not 
permit joint purchase and development of park areas between govern
mental agencies such as a city and county. 

City 
The only legal work Involved was terminating a lease and 

transferring. 

Question IIIB. If your organization has not been Involved in the 
conversion of a railroad abandonment to alternate public use, 
what might be particular legal problems one would confront before, 
during, and after the conversion procedure? 

Answers: 

Federal 
Before conversion, the right of way will generally be trespassed 
on by the adjacent owners and in some cases fill material and 
structures will be removed. Also, before conversion, the legal 
problem of transfer of railroad property should be addressed since 
removal of bridges can increase the cost of conversion. During 
conversion, the trespass problem also exists. The legal problem 
of the exact ownership of the right of way occurs in some states 
where the land goes back to the original owner. After conversion, 
the trespass problem is the major legal problem. 

City 
Obtaining title; surveying the tract; establishing property bars; 
agreements between the parties regarding use, condition of facili
ties, topography, etc. at time of exchange. 

City 
Some legal explanation might be necessary where the right of way 
crosses other rights of way and easements. 

City 
Condemnation - although relocation funds can often offset objection 
by a landowner or the holder of a reversionary t i t l e , since there 
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usually is better land and more money derived through the condem
nation procedure. 

Federal 
Although I am not particularly versed in legal matters I can think 
of a couple of situations which may fall under the legal heading. 
One is the acquisition of land which is held in easement by the 
railroad. When given up by the railroad these easements normally 
revert to the adjacent landowner. The problem then becomes trying 
to buy land from all the separate entitles who may resent the public 
intrusion on their land. The other problem is the I.C.C. must give 
Its approval before a line may be abandoned. Some communities 
along this line may oppose this abandonment because of a lack of 
service. This may convince the I.C.C. to withhold approval 

Federal 
There could be a considerable problem of trespass on private 
lands. 

State 
Acquisition, of easement and operation. 

State 
One wouldn't know if one hadn't been Involved in a project. 

Federal 
Only one RR exists across ... National Forest land. This is a 
mainline, so we don't forsee any abandonment. 

State 
Before and during processes to convert a railroad right of way to 
recreational trail use, a public agency might expect to face the 
following legal difficulties: 
a: There Is the potential difficulty of negotiating for a right of 
way wherein a railroad company does not own the entire property in 
fee simple, thereby necessitating negotiations with numerous 
landowners. Obstacles causing legal difficulties might include 
parcels having reversion clauses written into original grants or 
numerous small in-holdings by landowners who may or may not be 
willing to sell. 
b. An agency may find it necessary to acquire land parcels other 
than the normal right of way to adequately control and operate the 
project. 
c. There have been past instances where adjacent landowners, noti
cing that railroad use of a right of way has long been discontin
ued, have fenced across the right of way for their personal use. 
Whether or not their claim is legitimate, this situation could 
cause legal problems and expense for a purchasing agency. 
d. On some railroad lines there may be Integral parts, such as 
rail overpass bridges at road crossings, which are not necessarily 
owned by the railroad company, thereby requiring separate negotia
tions with a local government or state highway agency. 

m i I ^ M i ^ i ^ 
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After converting a right of way to a recreational trail use, a 
public agency might expect to face the following difficulties: 
a. There may be reason to expect greater liability difficulties in 
regard to protection of the rights of the many landowners whose 
property lines would be traversed by the public. 
b. There would be the problem of responsibility for constructing 
and maintaining fencing along the entire right of way. 
c. The agency would need to Insure safe passage for recreationists 
at potentially dangerous road crossings. 
d. An agency's obligation to collect fee for recreation facilities 
might create difficulties in controlling access to a linear trail. 
e. Once the railroad company has been granted approval for aban
donment by the Interstate Commerce Commission, unless the right of 
first purchase has been granted to a public agency, then the 
agency would have to participate in open market bidding with compe
ting Interests. If the right of first purchase is granted by the 
ICC, this right is extended for only a short period of time 
(usually 120 days), which might make it difficult for a public 
agency to move swiftly to acquire the abandonment. 
f. The railroad company might be an unwilling seller, preferring 
to convey the property to private interests. 

State 
The reverter clause, giving the adjacent landowners first right 
to the abandonment is the initial legal obstacle to recreational 
use of the line. Secondly, the question of landowner liability 
must be addressed. Normally, the landowner would not be held liable 
for any accident that might occur, however, if he is receiving some 
form of renumeration for easement rights, his reponsibility to the 
user might change. 

County/Private 
Proper lease arrangements with the County government were necessary. 
Other areas privately owned were approached on a license to cross 
basis. Liability insurance costs in recent years threaten severe 
problems. 

Private 
Public safety, adequate safe guards assuring adjacent landowners 
proper policing. 

City 
We see no particular legal problems in the use of a right of way 
once it is converted to public use and under jurisdiction of the 
city. 

State 
Two legal problems seem most evident at this point of development. 
First, gaining title to abandoned railroads, because of reverter 
clauses, is a major problem. In our case, .... fee simple owner
ship alleviates this. The other problem is the liability of the 
governing agency 
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Question IV. Other than hiking and biking trails, what adaptive or 
specialized uses for converted railroad rights of way have you 
had experience with, or what uses can you visualize? 

Answers: 

City 
Neighborhood parks, district parks. 

Federal 
Converted railroad rights of way could be used for access points 
to rivers and for boat launching ramps. The trail uses could also 
include horseback riding trails and motorcycle trails. Where wide 
rights of way are available, neighborhood parks can be created. 
The urban areas rights of way should be considered for express 
bus routes. 

City 
Equestrian, light rail commuter. 

City 
Mini-parks, playgrounds, most anything - so long as the facil ity 
will f i t the area and there Is a use for i t . 

Federal 
Railroad rights of way, particularly those in agriculture areas, 
provide excellent nesting and refuge habitat for a variety of wild
life. Usually, the weedy growth along the tracks contrasts sharply 
with overgrazed, plowed and urbanized land on either side. In 
some places it may be the only habitat in an area. It is also a 
place where remnant species of natural prairie grasslands still 
occur. For these reasons the abandoned rights of way should be 
preserved for their botanical and wildlife values. These areas 
are normally too narrow to be managed for hunting, and most adjacent 
landowners would probably fight such a plan. The floristic and 
wildlife values can be enjoyed by hikers and birdwatchers as long 
as exotic plants are not introduced and excessive mowing doesn't 
take place. 

Federal 
I feel that abandoned railroads could be used for a variety of 
transportation types, not all on the same trail at one time. 
These would Include hiking, biking, horseback riding, snowmobiling, 
motor biking and probably other uses. 

State 
Horseback trails, cross country skiing (as weather permits). 

State 
Recreational excursion trains. 
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State 
Use of the rights of way for equestrian use has been discussed. 
This use will undoubtedly pose additional problems in design and 
construction. 

County/Private 
Creation of nature trails geared to flora and birds, special sectors 
for blind education. 

Private 
Horseback trails and overnight areas. 

City 
Possible use of right of way would depend on how wide the ROW was. 
If we could obtain an entire switch yard we could build athletic 
fields. However, most ROW are narrow lending themselves more to 
ornamental areas, play areas, and picnic areas in addition to hike 
and bike trails. 

State 
Abandoned railroad rights of way are extremely flexible because 
of the grading, bridges, percent of slope, etc. I can easily 
visualize handicapped use, bridal trails, and bicycle trails; 
however, they don't offer the diversity of terrain necessary for 
good motorcycle trails. The raised nature of many railroad beds 
allows excellent opportunity for interpretation particularly of 
wildlife habitat, and succession along the right of way. 

Question V A. If your organization has been involved with the 
acquisition and conversion of an abandoned right of way, what 
problems have been experienced with liability on the property by 
the agency and/or governmental unit planning and developing the 
project? 

No responses were received for this question. 

Question V B. In the case that you have not been directly involved 
in the conversion of an abandoned railroad right of way for use as 
linear parks and trails, what problems do you for foresee with 
liability by the agency and/or govermental unit planning and 
developing a project of this type? 

Answers: 

City 
Security of the area by various governmental entities it passes 
through. 
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City 
1. Increased liability 
2. Linear parks are difficult to police 
3. Crossing other easements (streets, ect.) will cause problems 
4. The adjoining property owners will naturally be concerned with 
your intended use of the area. 

Federal 
I do not foresee any problems over and above the normal problems 
where there are trails and moving people. 

State 
n/a 

State 
Landowner l iabi l i ty may be a problem. I f the tra i l is administered 
by our agency I don't think there should be any difficulty 
regarding user l iabi l i ty . 

County/Private 
No problems evidenced themselves in the past ten years 

Private 
Public safety. 

City 
Proper planning would eliminate any liability problems. Of 
course, the City can be sued by anyone, anytime, for any reason 
and is therefore, insurred. However, the person bringing suit 
must prove the city negligent. 

Question VI A. 1. If your organization has developed an abandoned 
right of way for alternate public use, what has been the political 
climate of the responsible governing body towards the conversion 
project? 
2. What suggestions can you offer to help eliminate, avoid, or 
cope with political opposition? 

Answers: 

City 
1. n/a 
2. Knowledgeable people with sufficient time to approach and 
persuade and educate. 

Federal 
1. No projects 
2. Earliest political and public Involvement. 
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County/Private 
The political climate became y/ery favorable as the success of the 
project became apparent. Involvement of local government is 
essential. 

Private 
1. n/a 
2. Good publicity and promotional effort. 

State 
l.The political climate for the proposed project is very positive, 
both on a statewide and local level. This may vary from project 
to project depending on competitive suggestions for use of the 
right of way. 

On the local level all agencies are Interested and expressed a 
willingness to assist in the project. The major drawback is the 
money 
2. Recreational use of rights of way must compete with all other 
uses. The most beneficial use will win out. It is imperative to 
begin work early by contacting local government with well organized 
plans showing benefits to the community because of trail develop
ment Our best ally is the fact that many abandonments cannot 
easily be adapted to other uses but are ideal for a variety of trail 
uses. 

City 
1. The political climate had been neutral with regards to any 
conversion project 

City 
1. Any future political attitude towards a conversion project 
would depend on the project. Because there is none looming on 
the horizon, there exists no attitude one way or the other. 

Private 
1. -
2. a. Don't put in a proposal for a project during an election 
year. 

b. Choose an off-session year to propose the project. 
c. Develop a grass-roots support with local politics and state 

representatives. 

Question VI B. 1. If your agency has not been involved in an 
abandonment conversion, but a potential project exists in the future, 
what would the political attitude be towards such a project? 

Answers: 

tmm 
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City 
1. The project appears fair on the part of the county for a small 
eleven mile section. 
2. Work very closely from the beginning with all agencies and 
don't let it appear that it is a [proposal of the larger city trying 
to control small towns or counties. 

City 
1. I don't know 
2. Don't try to sell something you don't have a market for -
If you have a genuine need and people are informed the politics 
won't be a big problem. 

Federal 
1. Political opinion varies form area to area. There are some 
parts of this state that want nothing to do with any Federal land 
acquisition and would probably oppose a trail system acquired with 
Federal funds 
2. As mentioned earlier, opposition can be avoided by working 
with the local communities most immediately affected by a proposed 
trail system. Convincing a local organization, local Audubon 
Society or other Conservation group, to sponsor the project before 
outside groups participate could be quite helpful. 

Federal 
1. I feel that local political climate in ... Counties would favor 
the purchase of this type of land by individual farmers and 
ranchers. 
2. The best suggestion I can offer is a complete public involve
ment and informational program. 

State 
1. favorable (with external funding assistance) 
2. none offered. 

Federal 
1. Earliest political and public involvement 
2. Earliest political and public involvement 

State 
1. omit 
2. omit 

Private 
1. Probably as a whole favorable. 
2. Good advance planning and assurance that trail would be properly 
maintained and policed. Further that adjoining land owners would 
be protected from trespassing and vandalism. 

State 
The Governor and several legislators and coTjuunity leaders have 

•tv 
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expressed their Interest in the potential of railroad abandonments. 
But grassroots support form the citizenry will pretty much dictate 
how much encouragement we receive from the politicians. 
2. Address and resolve problems with landowners along the line. 
If they're agreeable, chances for success are greatly improved. 

City/County 
1. Based on the public enthusiasm for hike-bike ways, equestrian 
and hiking trails, ect. and the present official public bodies that 
are funding and working on such projects, the political attitude 
would be very favorable. 
2. No suggestions, as we have had no political problems other 
than the need for funds. 
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APPENDIX D: CHRONOLOGY OF EVENTS, AUTHORIZATION AND 
DEVELOPMENT OF THE BURKE-GILMAN TRAIL, 

SEATTLE/KING CO., WASHINGTON 

Nov. , 1970: Founding of Burke-Gilman Tra i l Park Committee 

D e c , 1970: Committee communicated with Burlington-Northern 
Railroad; BN Indicated i t could not give p r i o r i t y 
to City or County over adjacent property owners. 

J a n . , 1971: Committee had display at King County Planning 
Fair—fi rst contact with Mayor of Seatt le. 

A p r . , 1971: BN announced in tent ion to abandon Sumas Branch Line. 

May, 1971: Committee had display at University Street F a i r -
major contact with publ ic. 

May, 1971: Mayor wrote to BN expressing in terest in acquiring 
r-o-w. 

May, 1971: BN responded to Mayor indicating interest in dis
cussing sale at fair market value. 

June, 1971: City notified ICC through offices of Senator 
Warren Magnuson that it had substantial interest 
in proceedings. 

July, 1971: ICC approved BN abandonment request, effective 
August, 1971. 

Aug., 1971: City notified by BN that 30 days earlier ICC had 
granted their abandonment petition. 

Aug., 1971: Committee, City and six other groups petitioned 
ICC to reconsider approval of abandonment; demanded 
preparation of EIS prior to action on abandonment. 

Sept., 1971: Committee sponsored hike-in and rally at public 
park—Mayor, County Executive, State Legislators, 
et. al. attended. 

Sept., 1971: Citizens for Responsible Planning formed (opposed 
to trail). 

Nov., 1971: Comnlttee made presentation to County Council in 
support of appropriation for Trail. 

Jan., 1972: Seattle Jaycees Opinion Survey Results reported 
(NE Seattle and adjacent to r-o-w). 
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Mar., 1972: ICC stayed disposition of abandonment; admitted 
Seattle as intervener in proceedings, and re
opened proceedings for consideration of environ
ment Impact. 

Mar., 1972: ICC released brief EIS and circulated to limited 
set of parties. 

Apr., 1972: Committee prepared amicus curiae brief on abandon
ment Issues. City and other groups also filed 
briefs. 

Oct., 1972: ICC in precedent-setting decision, stated that a 
public agency or civic group desiring the oppor
tunity to purchase a r*-o-w for use as public park
land should be given the first opportunity to 
acquire it from the rail carrier. 

D e c , 1972: Committee Intervened in rezone petition matter 

before City Council. 

Feb., 1973: City and BN reached agreement on exchange of land. 

Mar., 1973: Mayor appoints citizens committee to recommend use 
of corridor (antique train group proposal) (rapid 
transit). 

May, 1973: Mayor authorizes removal of rails. 

June, 1973: Removal of rails from City section of r-o-w. 

Fall, 1973: Onset of energy crises; University of Washington 

began trucking coal. 

D e c , 1973: County EIS on Burke-Gilman Trail published. 

Spring, 1974: Committee participated in Northeast Pacific Street 

Relocation Project involving City and UW. 

June, 1974: County acquired Burke-Gilman Trail right-of-way. 

Aug., 1974: City paved portion of trail, UW developed its 
portion of trail. 

Feb., 1975: Landscape design consultants retained by City to 
recommend guidelines for development of Burke-
Gilman Trail. 

Nov., 1975: Schematic Design Report for Burke-Gilman Trail 
submitted to City. 

m 
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Feb., 1976: County Trail Construction contract signed. 

Oct., 1976: Completion of a major City section of Burke-
Gilman Trail. 

Nov., 1976: Completion of entire County section of Burke-
Gilman Trail. 

> — • 


