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PREFACE 

Beginning in 1974, a series of United States Supreme 

Court decisions altered the direction of press protection 

outlined during the previous decade by the Court. Analyses 

and interpretations of the Court's recent decisions in li

bel have lacked adequate discussion of changes in essential 

libel elements and the relationship of the changes to the 

development of the law in general. Therefore, beginning 

with 1974 cases, the changes in essential libel elements are 

examined in the thesis and related to the Court's earlier 

rulings and to the history of libel. 

The examination and analysis of recent decisions are 

centered specifically in the Court's attempts to clarify the 

New York Times standard developed in 1964. The standard has 

required public officials and public figures to prove that 

the defendant exercised reckless disregard for the truth in 

publishing statements concerning the plaintiff. Elements of 

libel, such as necessary conditions for establishing libel 

and complete defenses, which have not experienced major 

changes within the last decade are presented herein as back

ground material to aid in understanding Court rulings. 

Through clarification of the New York Times stan

dard, the Court has attempted to balance the rights of 

iv 



the press and the rights of individuals. However, in at

tempting to maintain a balance, the Court unmistakably has 

made winning a libel lawsuit more difficult for the press. 

Therefore, implications of the Court's rulings concerning 

libel and the press are presented. 

The thesis is limited to Supreme Court rulings 

which have established guidelines concerning libel and the 

press. Some state and federal cases are included to supply 

background for Supreme Court decisions or to clarify Court 

rulings. 

In the preparation of the thesis, a combination of 

two style guides was used as recommended by the Texas Tech 

University Graduate School. The guides were: Harvard Law 

Review Association, A Uniform System of Citation, 11th ed. 

(Cambridge: Harvard University Press, 1967), and Kate L. 

Turabian, A Manual for Writers of Term Papers, Theses, and 

Dissertations, 4th ed. (Chicago: University of Chicago 

Press, 1973). 

V 



CHAPTER ONE 

INTRODUCTION 

During the early 1970s, legal scholars and media 

representatives heralded the beginning of an age of new 

press freedom in libel law. They praised a sequence of 

United States Supreme Court decisions which seemingly 

widened the necessary conditions under which a libel case 

was actionable, thereby making litigations against the me-
2 

dia more difficult. 
Less than a decade has passed since the Supreme 

3 
Court in Rosenbloom v. Metrodmeia "relaxed its rulings" to 

provide journalists with "perhaps the greatest amount of 

E.g., Rory P. King, "The Continuing Erosion of 
the Libel Remedy against the Press: An Evil Inseparable 
from the Good," 17 S W. L. Rev. 350 (1972); "The Expand
ing Protection for the News Media from Liability for Defa
mation: Predictability and the New Synthesis," 70 Mich. L. 
Rev. 1547 (1972); Temple L. Ratcliffe, "The End of~tHi 
Line: Rosenbloom v. Metromedia," 31 U. Pitt. L. Rev. 734 
(1970); and Jerome L. Nelson, Libel (Ames, la.: Iowa State 
University Press, 1973), p. 88. 

Curtis Publishing Co. v. Butts and Associated 
Press v. Walker, 388 U.S. 130 (1967); New York Times v. 
Sullivan, 376 U.S. 254 (1964); and Rosenbloom v. Metrome
dia, Inc., 403 U.S. 29 (1971). 

•̂ 403 U.S. 29. 
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press freedom ever enjoyed in the history of the coimtry." 

More recently, in a reversal, scholars, journalists, and 

even the public have debated acknowledged limitations being 

placed on the press by the Supreme Court. 

Beginning with the Supreme Court decisions follow

ing Rosenbloom, an apparent change occurred in the Court's 

judgments related to first amendment press freedom. In 

1974 the Burger Court ruled that private individuals could 

prove fault by a much simpler standard than the standard 

required of public figures. In the same case, Gertz v. 
3 

Robert Welch, Inc., and in a similar case. Time, Inc. v. 
4 

Firestone, the Court narrowed the category of identified 

public figures, thereby creating more protection for in

dividuals and less for the press. In the 1979 cases of 

Herbert v. Lando, Wolston v. Reader's Digest Association, 
6 7 

Inc. , and Hutchinson v. Proxmire, the Court seemed to ver

ify the continued tightening of standards upon which the 

Nancy Arthur, "The Diminishing Law of Libel" 
(M.A. thesis, Texas Tech University, 1972), p. 3. 

o 
David A. Anderson, "A Response to Professor Robert

son: The Issue Is Control of Press Power," 54 Tex. L. Rev. 
71 ([1976) ; "Court Narrows Libel Shield and Broadens Private 
Rights," Editor and Publisher 112 (June 30, 1979): 11-12; 
and George Gallup, Jr., "Americans Favor Tougher Controls 
on the Press," Editor and Publisher 113 (January 19, 1980): 
7. 

^418 U.S. 323 (1974). ^24 U.S. 448 (1976). 

^441 U.S. 153 (1979). ^443 U.S. 157 (1979). 

^443 U.S. Ill (1979). 



press previously had strengthened its case. In fact, spec

ulation has been that the courts might hear more libel 

trials with increased costs for press defendants. 

A review of recent literature reveals vigorous de

bate among legal scholars and journalists concerning the 

rights and responsibilities of media under libel law. The 

debaters range from legal scholars who advocate no govern-
2 

mental control of the press to a New York journalist who 

maintains "the press has not been deprived of its rights 

by the U.S. Supreme Court" and "has more protection than it 
3 

used to have." 

Among legal critics, most discussion in libel fo

cuses on new interpretative decisions of essential elements 

of libel including changes in the definition of acceptable 

4 

fault standards and the extent of the press' rights. How

ever, some legal experts continue to praise the Court for 

its ability to balance the constitutional rights of the 

^I. William Hill, "Colimnist Seeking to Bar Libel 
Suit Filed by Nader," Editor and Publisher 113 (February 
2, 1980): 43. 

2 
Anderson, "Response," p. 271. 

Andrew Radolf, "Press Urged to Explain First 
Amendment Rights," 113 Editor and Publisher (January 26, 
1980): 14. 

Savid A. Anderson, "Libel Law Today," 5 Trial 
18 (1978). 
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press and the rights of individuals. 

Wliile some legal experts remain divided over the 

Court's attempts to balance rights, other scholars and me

dia representatives object to the "unprecedented . . .as

sault upon the press, primarily from the Supreme Court of 

2 

the United States." As legal experts publish interpreta

tions of the latest rulings by the Court, journalists con

tinue strong opposition to the Court's decisions. 

Media representatives need a concise, explicit pic

ture of the significant libel judgments by the Supreme Court 

from Rosenbloom (1971) to Hutchinson (1979), and an expla

nation of what the judgments mean to the practicing journal

ist. Therefore, a major objective of this thesis is to de

scribe present libel law and its historical development and 

to offer possible explanations for the dramatic change 

during the Burger Court. To accomplish this objective, a 

brief historical development of libel law is presented in 

chapter two, a brief explanation of current libel law is 

given in chapter three, and an analysis of major decisions 

by the Supreme Court following the 1971 Rosenbloom case is 

detailed in chapter four. 

Along with evaluations of significant opinions of 

David W. Robertson, "Defamation and the First 
Amendment: In Praise of Gertz v. Robert Welch, Inc., 54 
Tex. L. Rev. 199 (1976). 

^"Graham Warns of Threats to Free Press and Jus
tice," 42 Tex. B. J. 609 (1979). 



the Court regarding these pivotal cases, possible reasons 

are given in chapter five as to why the Court has chosen to 

limit the rights of the press in libel litigations. Specu

lation by several legal scholars on the changing attitude 

of the Burger Court toward the media has centered on dis

cussions of the change from the Warren Court to the Burger 

Court. Therefore, consistencies and inconsistencies in the 

Warren and Burger Courts' decisions, as seen by legal schol

ars, are important to the development of the thesis and are 

discussed. 

Another objective of the thesis is to raise possible 

prospects for libel law. Implications for journalists under 

present libel law and possibilities for future libel law 

based on current trends also are explored in chapter five. 

The thesis does not attempt to cover all areas of 

libel but is limited to major Supreme Court rulings as they 

apply to the general areas of news media. Criminal defama

tion and related torts, such as privacy, false statements 

about the quality of a person's product, and unfair competi

tion, are excluded. 

Through exploring the past decade of libel law, 

this thesis seeks to provide an explanation for the appar

ently stricter Supreme Court view of libel law for the 

press. However, since libel law is an area of changing 

definition, first a look at its beginnings is essential for 

an adequate perspective. 



CHAPTER TWO 

DEVELOPMENT OF LIBEL LAW 

Throughout history libel law has been acknowledged 

by many of the world's civilizations. An ancient Egyptian 

papjrrus mentions slander as one of forty-two recognized 

offenses. In the Ten Commandments, Moses charged the Heb

rews never to "bear false witness" toward a neighbor. The 

early Romans mentioned defamation in the Twelve Tables, a 

code of law recorded in 451-50 B.C. Similarly, Anglo-

Saxon and Germanic tribes considered defamation as a pun

ishable offense and sometimes removed the offender's tongue. 

Punishment in France within the last hundred years called 

for whipping on the defendant's first defamation and death 

on the second. Defamation has been recognized also in the 

Near East and Far East. In Turkey offenders have been 

branded on the forehead, and in the South Pacific tribal 

chiefs provided judgment among the complaining parties. 

Repeatedly, injury to a person's reputation has been viewed 

as a criminal or a civil offense in countless cultures 

throughout history. 

•'•Paul Ashley, Say It Safely, 5th ed. (Seattle 
University of Washington Press, 19/6), pp. 4-5. 



Heritage of English Common Law 

The history of libel law has been reviewed as making 

no sense, and development of the law has been categorized 

as surviving through "historical accident. "•'• The develop

ment of libel law in the United States has not been an ex

ception. By the time colonial America witnessed its first 

libel trial, a long heritage of English common law had 

shaped libel history. 

Beginning with the two hundred years following the 

Norman conquest of England in the eleventh century, Anglo-

Saxon traditions steadily were replaced by a law system 

known as common law. Developed by jurists and judges, the 

method was called common law because the system was used 

throughout England and was recognized as a separate law to 
2 

that of the church. The ecclesiastical courts had viewed 

defamation as a sin punishable by penance. Yet by the six

teenth century, tort actions concerning defamation were 

being heard in the common law courts despite some conflict 
3 

over jurisdiction between church and common law courts. 

Near the end of the sixteenth century, the infamous 

Court of the Star Chamber, created by royal edict in 1488, 

•'•William L. Prosser, Law of Torts, 4th ed. (St. 
Paul: West Publishing Co., 1971), p. 737. 

2 
Don R. Pember, Mass Media Law (Dubuque, la.: Wm 

C. Brown Co. Publishers, 1977), p. 3. 

3 
Prosser, p. 737. 
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began suppressing the growing number of printed publications 

which continued attacks against the government. In 1590 a 

Puritan minister was sentenced to die for libel against the 

Ĉ ieen. The judges decided the case six months before the 

case went to the jury. The role of the jury was to deter

mine if the accused had written the statement which already 

had been declared libelous by the judges. From this pro

cedure came a precedent by which trial judges decided wheth

er the case was libel, and juries determined whether the ac

cused was the originator of the statements. 

A definition of libel was established in 1606, and 

truth as a defense was considered with what commonly has 

been called the beginning of English libel law. Members 

of the Star Chamber reasoned that defamatory statements 

about magistrates, whether true or false, were libelous. 

The Chamber in giving libel its first formal definition 

said it "robs a man of his good name, which ought to be 

more precious to him than his life," and added that libel 
2 

could be vTriting, verse, pictures, or signs. 

Punishment for libel under the Star Chamber could 

be extremely harsh, as William Prynn, a Puritan lawyer, 

Clifton 0. Lawhorne, Defamation and Public Of
ficials: The Evolving Law of Libel (Carbondale, 111.: 
Southern Illinois University Press, 1971), pp. 3-4. 

2 
Case de Libellis Famosis, 5 Coke Reports 125A 

at 125B (1606), quoted in Lawhorne, p. 5. 
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discovered in 1637. Prynn and two fellow Puritans v/ere 

punished by having their cheeks burned and their ears cut 
2 

off. They also were fined five thousand pounds each and 

were exiled to three, separate, distant islands. The pun

ishment was considered severe since when Parliament met in 

1641, the Star Chamber v/as abolished, and the three Puritans 

were pardoned. 

Although control of the press by the king ended in 

1643, with the dissolving of the Star Chamber, that same 

year Parliament passed the Licensing Acts which condemned 

books questioning the government. Yet as the printed word 

was read by more people, the Licensing Acts received condem

nation. Neither the brutal execution of offenders nor the 

burning of their books could stop opposition to the govern-

4 ment. 

The concept of judges deciding the case before the 

jury heard the case began to change in 1665 when a jury 

Rex v. Dr. John Bastwick, Henry Burton and William 
Prynn, Esq., 3 Howell's State Trials 711, 766 (1637), cited 
by Lawhorne, pp. 5-6. 

2 
For an account of the gruesome sentence, see 

"John Bastwick, Henry Burton, and William Prynne (1677)," 
in State Trials, ed. Donald Thomas, 2 vols. (London: Rout-
ledge 5c Kegan Paul, 1972), vol. 1: Treason and Libel, pp. 
99-124. 

3 
Lawhorne, p. 6. 

Arthur B. Hanson, Libel and Related Torts, 2 vols. 
(New York: American Newspaper Publishers Association Foun
dation, 1969), vol. 1: Cases and Comments, p. 7. 
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returned a verdict of "guilty in part." The presiding judge 

threatened to send the jury to prison if they would not try 

the case as ordered. They were instructed not to consider 

whether the statement was libelous because libel was decided 

by the judge. The jury's duty was to determine if the ac

cused was the one who had written the material in question. 

Continued unrest over jurors deciding libel cases 

continued through 1670 when jurors were sent to prison for 

freeing William Penn. This caused judges to tighten their 

control over the jury's verdict through the means of "judge-

made" laws under which no accused person was innocent. 

These imposed, harsh laws eventually brought about the im

peachment of the unfair judges and a different standard for 
2 

determining the verdict in libel cases. The new standard 

came when judges could not agree on a verdict in a libel 

case involving seven bishops. In the case, two justices 

said that for a statement to be libelous, it must be made 

with malice, an evil intent. A third justice added that 

the statement must be false. The responsibility of de

ciding the case, therefore, was given to the jury, and 
3 

England developed a more definite common law of libel. 

•'•Rex V. Benjamin Keach, 6 Hov/ell's State Trials 
999, 1002-26 (1665), cited by Lawhorne, p. 7. 

2 
Lawhorne, p. 8. 

^Rex V. Seven Bishops, 12 Howell's State Trials 
183 (1668), cited by Lawhorne, pp. 10-11. 
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Libel in Colonial America 

By the time church separatists and Puritans in Eng

land were brought to trial during the 1600s for their pub

lications, libel law had been established through English 

common law so that to speak scandously of a political or 

religious leader was a criminal offense. Yet when the Puri

tans reached New England, they proved to have little under

standing for anyone who disagreed with them, just as the 

English courts had little mercy for the Puritans. So, in 

1635 when Roger Williams wrote an attack against the Puritan 

governor, Williams was charged with defamation. Hoŵ ever, 

the Massachusetts General Court was much more lenient than 

its English counterpart would have been. Williams v/as given 

a chance to apologize and was banished from the colony--an 

extremely tolerant sentence compared to death or imprison

ment which the English courts would have administered. 

As the strain between the colonies and England grew, 

colonists struggled to establish a more democratic under

standing of libel. During the colonies' early years, the 

plea of truth xvas often considered a defense for libel, 

and jurors often decided a case instead of the judge. Even 

as libel law developed in colonial America, libel lost much 

of the harshness of the English law, yet American libel law 

did not establish a firm democratic foundation until the 

Lawhorne, pp. 1-3 
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trial of John Peter Zenger in 1735 when jurors began to de

termine libel by using the standard of truth. 

While the English people rebelled against the news

paper taxes and harsh libel cases as ways of press suppres

sion, the colonists took note as they sought support in 

their move away from English control. Many of the states' 

constitutions contained statements regarding freedom of the 

press as a basic liberty. When the original drafters of 

the Constitution did not include clauses protecting freedom 

of the press, many of the states were reluctant to accept 

the document until Congress would submit a list of guaran

tees safeguarding freedom of speech and the press. Many 

of the delegates disagreed on proposals for the statement 

when the First Session of Congress met in 1789. James 

Madison introduced several proposals which were reviewed, 

sent to the states, adopted, and on December 15, 1791, put 

into effect. Of these proposals, Madison regarded the one 
. 2 

dealing with press freedom as "the most valuable." 

During the time immediately after the Revolutionary 

War, the press seemed to have no restraints on the amount 

of criticism or discussion devoted at the new government. 

^Ibid., pp. 14-24, 36. 

^Hanson, pp. 11-17; and William E. Francois, Mass 
Media Law and Regulation, 2d ed. (Columbus, 0.: Grid, 1978), 
pT~s: 
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When the government signed a peace treaty with England, 

then at war with France, criticism against the government 

became so intense that Congress introduced the Sedition Act. 

Passed in 1798, the act made it a crime to criticize the 

government, the Congress, or the President. Offenders 

could be fined two thousand dollars and sentenced to two 

years in prison. Truth continued as a defense in the cases, 

but defendants often were kept from calling witnesses who 

could testify to the truth of part of the libelous state

ment by judges who demanded all-inclusive proof from the 

witness concerning every part of a libel charge. Judges 

also ruled that even though publishers did not know the con

tents of articles, the publishers were responsible if any 

of the articles contained libelous statements. The Sedi

tion Law expired in 1801, and after assuming the presidency 

the same year, Thomas Jefferson pardoned offenders still in 

jail. Congress later repaid persons who had been fined. 

Libel in the Nineteenth Century 

At the beginning of the nineteenth century, several 

court cases, constitutional reforms, and state laws contin

ued to promote the defense of truth in libel cases. Also 

evolving was the belief in the right of the people to know 

about their officials. Details of cases revealed that hon

est motives and intentions on the publisher's part were 

Francois, pp. 9-10; and Lawhorne, pp. 39-56. 
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accepted as defenses against libel when government or elect

ed officals were involved. 

Throughout the nineteenth century separate points 

concerning libel law began to take shape at the state lev

el. Although these points were not uniform, they added to 

the development of the law. A newsman could not use a print

ed retraction to lessen damages. Courts reasoned that higher 

damages could be paid if a public official was libeled since 

his character was important. To gain punitive damages often 

depended upon proof of malice, and malice was automatic in 

many courts if the article was proven to be false. In some 

courts, though, even if the publication was faulty, the de

fendant was allowed to prove his publication was not made 

with malicious intent. By the end of the nineteenth cen

tury, newspapermen tried to prove a lack of malicious in

tent by showing they had "probable cause" to think the pub-
2 

lished articles were truthful. The decision of determining 

malice was left to the jury in some cases and to the judges 

in others. Truth, especially when it involved the duties 

of a government official, continued to be a defense due 

to a prevailing belief in the people's right to know. This 

right concerning public officials often was recognized by 

courts as privilege, yet privilege was highly undefined 

Lawhorne, pp. 57, 68-69. 

These attempts parallel the Court's later deci-
c n n n i n aHr>r»^^ n o j-he^ KTOT.T Vr^-rlr T i m e S r u l e . 
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throughout the states. As individual rights increased af

ter the Civil War, the law, and particularly libel law, 

kept pace. 

Protection for the Press 

The development of defamation law continued at the 

state level until the 1964 landmark decision by the Supreme 

Court in New York Times v. Sullivan. Before the Court 

ruled in the case, state laws and case history controlled 

libel litigation. During the first half of the twentieth 

century, state libel cases generally involved the question 

of privilege for the press. About half the state courts ac

cepted privilege in matters of "fair comment and criticism" 

of public officials based on facts but did not excuse state

ments of fact which were not true even when the writer 

thought they were. Another concept, known as the minority 

view, stated that privilege x̂ as granted x-jhen false state

ments were made without malicious intent. Judges and courts 

throughout the United States had difficulty applying any 

set rules to all cases. The same standards were not always 

applied when dealing with public officials and private in

dividuals. The problems were compounded by judges who had 
2 

difficulty distinguisliing between facts and views. 
3 

One of the major libel cases heard before the 

^Ibid., pp. 82-85, 108-110. ^Ibid., pp. 128-175 

^Gitlow V. New York, 268 U.S. 652 (1925). 
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Supreme Court reversed a ruling containing constitutional 

limits which had been followed for ninety-two years. In 

1833 the Supreme Court had ruled that constitutional re

strictions "applied only to the federal government, not to 

the cities or states." In 1925, almost a century later, 

the Court reviewed the relationships of the Constitution 

to the states when Benjamin Gitlow was convicted of trying 

to overthrox>7 the government. At the time of Gitlow's trial 

only state law, and not the Constitution, could extend an 

individual's rights. Gitlow's lawyer stressed that New 

York was withholding Gitlow's individual rights given to 

him by the Constitution through the first and fourteenth 

amendments. Although the argument had been heard several 

times before, the Court took the opportunity during the 

Gitlow case to extend first amendment rights to individual 

citizens thereby limiting some state and city law govern

ing libel. However, Gitlow still lost his case when the 

Court ruled that New York's law prohibiting revolutionary 

acts against the government did not violate the constitu-
2 

tional right of free speech. 

Six years later, the Court edged closer to giving 

the press privilege when the Gitlow consideration was ap-
3 

plied to prohibit prior restraint. 

•'•Barron v. Baltimore, 7 Pet. 243 (1833). 
2 
Pember, pp. 63-66. 

^Near v. Minnesot;̂  ex rel. Olson, 238 U.S. 697 (1937) 
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In question before the Supreme Court was a Minnesota law 

which prohibited distribution of further issues of a pub

lication when the courts found that the publication had 

been overly unfair in its previous reports. When the Su

preme Court heard the case, prior restraint was declared 

unconstitutional except in cases involving obscenity, in

citing the violent overthrow of the government, and concern

ing specific matters when the country is at war. 

Privilege for the Press 

Although several states had begun to recognize some 

type of privilege for journalists, by the middle of the 

century philosophies on the extent of privilege differed 

from jurisdiction to jurisdiction. In 1964 the Supreme 

Court began a sequence of cases v/hich ended the uncertain

ty by applying first amendment freedom of speech and press 

rights to state libel law, thereby strengthening the posi

tion of the press. 

In the first of these cases. New York Times v. 

2 

Sullivan, the Court changed the current common lav7 prac

tices which stated that all untrue defamatory remarks about 

a public official were libel. The case involved an adver

tisement in the New York Times which accused local police 

in Montgomery, Alabama, of unjustly treating civil rights 

Pember, pp. 73-75 

-̂̂ 76 U.<^. 2S4 
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sympathizers, including Martin Luther King, Jr. L. B. Sul

livan, one of the city commissioners, charged that two of 

the paragraphs were aimed at him and were libelous although 

he was not mentioned in the advertisement. In spite of sev

eral statements in the advertisement containing inaccuracies, 

the Supreme Coiirt reversed the Alabama Supreme Court's de

cision, which had awarded damages to the plaintiff, and 

ruled in favor of the New York Times. 

The Supreme Court rejected the common law notion 

and established the New York Times standard. The ruling 

restricted public official plaintiffs to show that a "de

famatory falsehood relating to his official conduct . . . 

was made with 'actual malice'--that is with knowledge that 

it was false or with reckless disregard of whether it was 

false or not." 

Thus, provided that the journalist did not know a 

statement was false or had not recklessly regarded the 

truth of statements, publishment of accurate comments about 

an official's public life were not held libelous. All of 

this, in the Court's opinion, was to provide an "uninhib

ited, robust, and wide-open" debate on public issues and 
2 

avoid a "chilling effect" on the first amendment. 

^Ibid., at 279-80. 
2 
Francois, pp. 85-88; Peniber, pp. 143-46; Robert 

H. Phelps and E. Douglas Hamilton, Libel: Rights, Risks, 
and Responsibilities, rev. ed. (New York: Dover Publica
tions, 1^78), pp. 1/0-73; and William R. Thomas, The Bur-
ger Court and Civil Liberties (Brunswick, 0.: King's Court 

T 
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The New York Times rule left some unanswered ques

tions for libel law. For example, who would fit into the 

class of "public official," and what conditions constituted 

"reckless disregard"? The next important Supreme Court li

bel case following New York Times helped to redefine the 

areas and to continue the Court's trend narrowing the con

ditions under which the press could be charged with libel. 

The case of Garrison v. Louisiana was heard eight 

months after New York Times. The Supreme Court reversed 

the Louisiana Supreme Court ruling which had upheld the 

conviction of Orleans Parish District Attorney Jim Garrison 

for libeling eight district judges. Garrison had alleged 

that the judges were lazy, inefficient, and had slowed down 

his cause of lowering the crime rate in New Orleans. In 

overturning the Louisiana Criminal Defamation Statute, the 

Supreme Court first restated the conditions governing ac

tual malice. In explaining actual malice, the Court said 

that mere negligence was not enough to show actual malice. 

The false statements had to be "made with a high degree of 

awareness of falsity" to be ruled libelous. In addition 

to tightening the actual malice standard, the Court expand

ed the scope of fair comment to include an official's pri

vate character when it reflected on his public office. Un

der these conditions, the Court felt that the conditional 

^379 U.S. 64 (1964). 
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privilege given would enable the public to criticize offi

cials with the same "immunity granted to officials .""'• 

After the Garrison case, the area of "public offi

cial" remained undefined. One standard for defining this 

area was decided in 1966 when the Court heard Rosenblatt 
2 

V. Baer. In the majority opinion. Justice Brennan stated 

that the public official category "applies at the very 

least to those among the hierarchy of government employees 

who have, or appear to the public to have, substantial re

sponsibility for or control over the conduct of government-

3 

al affairs." The Court suggested that the rule should ap

ply to those in positions of public influence and also to 

former government officials. Obviously, all persons who 

fit in the realm of public influence are not always govern

ment officials, and the Court's next significant cases, 

the cases of Curtis Publishing Co. v. Butts and Walker v. 

Associated Press, addressed that issue. In both instances 

the plaintiff was not a public official. Former Maj. Gen. 

Edwin A. Walker had been accused of leading racial integra

tion protestors; and former Athletic Director of the 

Francois, pp. 90-91; Lawhorne, pp. 220-22; and 
Phelps and Hamilton, pp. 174-75. 

^383 U.S. 75 (1966). ^Ibid.. at 85. 

Lawhorne, pp. 224-25; and Phelps and Hamilton, 
pp. 177-79. 

^388 U.S. 130 (1967). ^Ibid. 
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University of George, Wallace Butts, had been accused in 

a Saturday Evening Post article of telling football secrets 

In ruling, the Court placed private persons involved in 

public issues under the New York Times standard of actual 

malice, thus establishing a new category, the "public fig

ure. " 

Within the public figure category, the press was 

free to comment on individuals, such as Walker, who had 

"thrust" himself "into the vortex" of public issues, and 

Butts, who previously had held a prominent public position. 

The Court agreed that these public figures could collect 

damages if they could shov7 "highly unreasonable conduct 

constituting an extreme departure from the standards of in

vestigation and reporting ordinarily adhered to by respon

sible publishers." The Court found no such conduct on the 

part of the Associated Press and ruled in favor of the de

fendant. However, in the Butts case, the Court ruled that 

the Saturday Evening Post story was based on the word of a 

questionable character, had not been investigated, and con

stituted an extreme departure from reasonable standards. 
2 

Thus, Butts won his $460,000 suit. 

Clarification of "reckless disregard" for public 

figures came the next year when the Court ruled in St. 

Amant v. Thompson'̂  that a candidate for public office could 

^Ibid., at 155. ^Ibid. ^390 U.S. 727 (1968) 



22 

not show reckless disregard. In explaining reckless dis

regard the Court said: 

. . . reckless conduct is not measured by whether a 
reasonably prudent man would have published, or would 
have investigated before publishing. There must be 
sufficient evidence to permit the conclusion that the 
defendant in fact entertained serious doubts as to the 
truth to the publication.1 

Through the case the Court expanded the protection of the 

press to the point that a defendant was protected in issuing 

a defamatory comment about a public figure, if the defendant 
2 

believed the comment was true. 

With the decision extending media privilege to com

ments on public officials and public figures, excluding 

when actual malice was involved, the area of private indi

viduals still lacked clarification. A distinction came in 

3 

the 1971 ruling of Rosenbloom v. Metromedia. George Rosen

bloom was the focus of a radio station's broadcast concern

ing a search made at his home and his arrest for distrib

uting obscene material. When the state court declared the 

nudist magazines foiond in Rosenbloom's home were not ob

scene, he had brought libel action against the radio sta

tion and was awarded $275,000 damages. The defendant used 

the New York Times standard as his defense, which the Su

preme Court accepted. In doing so, the Court applied the 

•'•Ibid. 

Lawhorne, pp. 253-54; and Thomas, pp. 89-90 

^403 U.S. 29. 
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New York Times rule to Rosenbloom, who was neither a public 

official nor a public person, but a private individual in

volved in a matter of public interest. After considerng 

the issues of the case for six months, the Justices ex

pressed five opinions in upholding the Court of Appeals' 

decision for the defendant. Thus, the Supreme Court ex

tended the New York Times defense to include private indi

viduals involved in an issue considered newsworthy. Upon 

reporting newsworthy matters, the media was protected, pro

vided there had not existed "reckless disregard of probable 

falsity" or knowledge that the report was false. 

Although the Court had extended the New York Times 

standard to include a private individual, the Justices were 

split five to three in their opinions. Consequently, Court 

critics were uncertain as to what direction the Court would 

take in balancing the rights of the individual and the 

rights of the press. The press favored a future of total 

freedom from libel and viewed the Rosenbloom decision as 

a continuation of the Warren Court's trend in extending 

the New York Times privilege. From 1971 until 1974 most 

courts applied the Rosenbloom public interest test giving 

journalists protection for statements about issues which 

would interest the public. However, a few judges recognized 

John B. McCrory, "Libel," in Communications Law 
1978, by James C. Goodale, Chairman (New York: Practising 
Law Institute, 1978), p. 22; Phelps and Hamilton, pp. 190-91; 
and Francois, pp. 94-98. 
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that in Rosenbloom no controlling majority opinion had been 

given, thus lessening the opinion's legal significance. 

In spite of the Court's split opinion, the Rosen

bloom case was viewed as the logical outgrowth of the 

Court's expanding protection for freedom of speech and press. 

More significant for libel history, Rosenbloom provided the 

additional defense of newsworthiness to the common law no-
2 

tion of truth. 

When the Court heard its next significant case, 
3 

Gertz V. Robert Welch, Inc., a five to four majority ruled 

for the plaintiff. The Justices argued in favor of pro

viding an individual's reputation greater protection than 

in the past by lowering the fault standard in cases in

volving private persons. The Court said that private per

sons could show "negligence" on the part of the journalist 

instead of actual malice as required by the New York Times 

standard. However, the Court did not define or clarify 

negligence. In announcing the ruling in favor of the pri

vate plaintiff, the Court ended a decade of increasing pro

tection for the press in libel law. 

•'•Francois, p. 98. 

^G. G. Ashdown, "Gertz (Gertz v. Robert Welch, Inc., 
94 S.Ct. 2997) and Firestone (Time, Inc. v. Firestone, 96 
S.Ct. 958): A Study in Constitutional Policy-Making," 61 
Minn. L. Rev. 649, 651. 

^418 U.S. 323. 



CHAPTER THREE 

THE NATURE OF LIBEL 

Libel stems from the more general law of defamation 

which incorporates both spoken and written injury to a per

son' s reputation. Spoken defamation is knoxm as slander; 

written defamation is known as libel. For centuries these 

two areas were much more distinct than they have become 

within the last fifty years. Anything spoken was treated 

as slander, a somewhat lesser evil than libel because slan

der was spoken and the communication xvas not as large. Be

cause it was printed, libel involved a much wider audience, 

received greater restrictions, and was given more severe 

punishment than slander. 

With the advent of broadcast journalism came a 

problem of distinguishing between libel and slander. Al

though libel generally is identified as written, broadcasts 

usually are subject to libel law because the transmissions 

are made to large audiences. Although generally applied 

to printed communication, the rules of libel also apply to 
2 

publication through radio and television. Since news is 

•̂ Pember, p. 98. 

^Ibid., pp. 98-99; and Ashley, p. 11. 
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assimilated and distributed through the various media, all 

journalists need to understand the basic elements of Libel 

law. An awareness of the changing law of libel could lessen 

the risk of a libel suit for the practicing journalist. 

The following overview of existing libel law pro

vides a brief explanation of the fundamental issues govern

ing libel litigation. Following a definition of libel, 

necessary conditions for libel's existence are listed and 

explained. Afterwards, common law defenses of libel are 

explored as possible options for the journalist facing a 

libel lawsuit. Because a motive of actual malice often 

destroys a journalist's defense, the term "actual malice" 

is identified and explained. A second area of defense is 

privilege, and the relationship of public officials, public 

figures, and private individuals to privilege is presented 

also. In the final sections of the chapter, an explanation 

of damages available to plaintiffs is given as are addition

al remedies available to defendants after libel has been 

established in a lawsuit. 

Definition of Libel 

Many courts, state laws, and legal scholars have 

offered various accepted definitions of defamation and li

bel. In Libel and Related Torts, Arthur Hanson supplies a 

typical definition of defamation: 
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Defamation is the unconsented and unprivileged communi
cation to a third party of a false idea which tends to 
injure plaintiff's reputation by lowering the communi
ty s estimation of him, or by causing him to be shunned 
°T,?^°f-^^?' o^ by exposing him to hatred, contempt or 
ridicule. 1 

In specifying the forms of defamatory communications, the 

American Law Institute has provided a widely accepted defi

nition of libel: 

Libel consists of the publication of defamatory matter 
by written or printed words, by its embodiment in phy
sical form or by any other form of communication that 
has the potentially harmful qualities characteristic 
of written or printed words.^ 

Necessary Conditions 

State laws and court decisions show that in order 

for libel to be actionable, several conditions must exist. 

These conditions are publication, identification, and defa

mation. 

Publication 

In order for the condition of publication to be 

satisfied, the defamation must be communicated to a third 

person. As expressed in the Restatement definition, libel 

may include forms of communication other than vTriting. 

The communication may be any S37mbol, "pictures, hierogl5rphics 

Hanson, pp. 21-22. 
2 
Restatement of the Law (Second) To^ts 2d 7 vols. 

(St. Paul, Minn.: American Law Institute Publishers, 1977), 
3:177. 
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or shorthand." The only stipulation is that the reader or 

viewer understands the symbol.^ Although anyone involved 

in the relaying of the defamation is subject to being sued, 

only those persons directly involved in "an active or con

scious role" usually are sued. In addition, station owners 

and publishers are responsible and can be held accountable 

for defamatory statements issued by their employees.^ All 

statements issued by newspapers or broadcast media are con

sidered to have been heard automatically by a third person. 

Care should be taken in relying on attribution as a defense 

for libel. When a journalist publishes a libelous state

ment, whether the journalist is the source of the statement 

or is quoting someone else, the journalist is held liable 

for the publication as well as the original source since 

the journalist assumes responsibility for the truth of the 

3 
statement. 

Identification 

A second condition for libel is identification. 

The plaintiff must show that he or she is recognized through 

the libelous statement by at least one person. The defamed 

person does not have to be named but may be identified by 

the circumstances in the article. Journalists often find 

1 2 Ibid. Francois, p. 68. 

-^Pember, pp. 103-4. 
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that reporting without identification is impossible when 

circumstances unmistakably involve persons not named but 

identifiable. Persons may be identified readily by a nick

name, initials, or stage name. In addition, care should 

be taken so that later or supplementary stories do not sup

ply information needed for identification in other stories. 

Where the article does not specifically name the person de

famed, the plaintiff must prove the statements refer to 

him. Libel involving mistaken identity often could be 

avoided with a thorough identification of persons in news 

stories by giving the name, address, age, and occupation. 

When a large group of people is identified in a defamatory 

article, a successful libel suit often depends on the size 

of the group. In cases of group libel where several people 

identify themselves as the injured party, each case usually 

is considered on its own merits, but generally groups num

bering more than one hundred have been unsuccessful in li

bel suits since reference is not made to an individual per

son and that person identified. 

Defamation 

A third requirement of libel is defamation. In or

der for libel to exist, the plaintiff must show harm has 

come to his reputation. Publication of a false statement 

•'"Ibid., pp. 102-8; Francois, p. 68; and Phelps and 
Hamilton, pp. 16-20, 22-26, 30-32. 
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cannot be held actionable unless the publication causes 

harm. Without injury, libel cannot exist. "̂  

Throughout much of the history of libel a distinc

tion has existed between two classes of defamation. Words 

which are defamatory have been categorized frequently as 

either per se or per quod. The distinction between the two 

depends upon word selection and usage. Words or statements 

which are libelous per se tend to injure everyone under 

most conditions. These libelous statements are understood 

"on their face" to cause injury without the reader having 

to understand conditions or situations surrounding the li

belous statement. Words such as "fraud, liar, or blackmail" 

are libelous per se because they could damage any person's 
2 

reputation. "When legally defined, language is considered 

libel per se when it: 

. . . imputes to another the commission of a crime, 
charges another with a loathsome disease, tends to 
injure another in his office trade or calling, or im
putes unchastity to woman. 3 

Libel per quod statements may seem innocent in 

their usage but can be proven harmful through additional 

facts or circumstances. Since communication often involves 

•'•Pember, p. 108. 

^Ibid.; Hanson, pp. 22-23; Phelps and Hamilton, 
pp. 35-36; and Ashley, pp. 23-31. 

-̂ 50 Am. Jur. 2d Libel and Slander 11 (1970). Phelps 
and Hamilton note that recent changes in moral standards 
have not altered existing law with regard to a woman's sex
ual conduct (p. 44). 
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"ambiguity, innuendo, allusion, irony, satire, or figure 

of speech," different meanings may be expressed with the 

same words in separate situations. Therefore, some reports 

may seem innocent, but when more information is added, the 

initial report may prove to be libelous. The publication 

is considered libelous if the plaintiff can prove the 

statement has been harmful, and the harmful meaning was un

derstood by a third party of ordinary, reasonable intelli

gence. Under such circumstances, judges determine if words 

in question can express defamatory meanings, and juries de

termine if the words in each case do or do not express defa

matory meanings. 

Common Law Defenses of Libel 

After all conditions necessary for libel have been 

met and the plaintiff has proven the material facts in his 

request, the defendant has the right to present defenses. 

VThen the defenses indicate a legal right to publish the 

statement, the defenses are considered complete defenses. 

These complete defenses act to defeat the plaintiff's case 

for recovery. Although many of the defenses are absolute 

and will defeat a libel suit by themselves under all con

ditions, several of the complete defenses rely upon require 

ments which must be met before a journalist can plead the 

•'•Pember, pp. 108-9; and Francois, p. 66 
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particular defense. One important condition which many 

conditional defenses require is the lack of actual malice 

as a motive for publication.''" 

Complete Defenses 

With a successful complete defense, the defendant 

admits that a defamatory statement has been published. 

However, by means of an absolute defense or a conditional 

defense, which are both complete defenses, the defendant 

proves that the statement comes under a protective area of 

libel law. For example, an absolute defense, such as truth, 

will protect the defendant under the worst of motives; 

whereas, a conditional defense, such as reporting judicial 

proceedings, may protect the defendant if the defendant pub-
2 

lished the statement without actual malice. 

Truth 

With the exception of a few states, the truth of 

the defamatory statement is a complete defense. Some state

ments of fact made in an article may be false; yet if the 

article is "substantially true," truth is still a complete 

defense. However, if all parts of tlie article are true, 

but the arrangement of the parts presents a false picture, 

truth will not completely defend the recklessly constructed 

defamation. Truth must be proven by the defendant through 

•'•Phelps and Hamilton, pp. 100-101. 

2 T h i r l • flnH HanQon p . 7 9 . 
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acceptable evidence or credible testimony. A defendant is 

not justified in publishing what is believed to be true, 

but in reality is not, even if the defamation gives attri

bution of this type of source. The truth defense also must 

cover all essential points of the defamation including the 

specific accusation made against the plaintiff. 

Consent 

A second type of complete defense is consent by 

the plaintiff to the publication. The plaintiff must give 

consent to all parts of the defamatory statement prior to 

publication. In many instances, consent may be indirect. 

In most cases, indirect consent is not a complete defense, 

as is direct consent. Journalists covering controversial 

issues involving defamation often seek comment on the ac

cusations from the defamed individual. In printing the 

comment, the journalist also prints the accusations. When 

the defamed person gives his consent to answer the charges 

against him, he is indirectly consenting to the publishing 

of the original charges. When the answer to the accusation 

is published, many journalists feel that the accusation can 

be published as well. This method of indirect consent has 

not been widely accepted as a complete defense by courts. 

Consent, both direct and indirect, is rare, but attempts 

•'•Hanson, pp. 31-83; Pember, pp. 123-25; Francois, 
pp. 71-72; and Ashley, pp. 108-9. 
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to gain consent are useful in showing a jury that malice 

was not intended. 

Statute of Limitation 

A third complete defense is the failure to begin 

libel litigation within the statute of limitations. 

Throughout most states the time period for libel ranges 

from one to three years. The time frame begins when the 

defamation is published to a third person and not when the 

plaintiff hears of the statement. In cases where multiple 

publication occurs, most jurisdictions allow the plaintiff 

only one cause for action and fix the beginning of the 

statute at the time of distribution to the masses. Many 

courts will not recognize a new statute of limitations for 

redistribution of original defamatory materials published 
2 

at an earlier date. 

Absolute Privilege 

In particular instances, participants in certain 

governmental functions are granted absolute privilege to 

communicate uninhibited. This privilege is extended to 

persons involved in judicial and legislative proceedings 

and in federal, state, and local executive duties. Privilege 

•̂ Phelps and Hamilton, pp. 224-32; Pember, pp. 138-
39; and Hanson, pp. 83-84. 

2 
Hanson, pp. 119-28; and Pember, pp. 122-23. 
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is given to public officials unless they go beyond their 

"scope of duty . . . in making the defamatory statement ."•'• 

In addition, absolute privilege is recognized in statements 

made between husband and wife and.in communications made to 

• • ̂  2 ministers. 

Conditional Privilege 

In reporting the official proceeding of governmental 

bodies, the press is granted a conditional privilege. The 

privilege is conditional because certain requirements must 

be met before the press can use the privilege as a defense 

in a libel suit. The privilege is granted only when the 

press publishes reports of official judicial, legislative, 

and executive governmental meetings or issues reports about 

official governmental documents. A second condition placed 

on the reporting privilege is that the report be a fair, 

accurate, truthful summary of the proceedings. A third 

condition is that the statements be reported without actual 
3 

malice. The privilege does not provide defense for any 

opinions or comments about the meetings but is limited to 

an account of the meeting or an abbreviated account if ac

curately reported. Privilege does not extend to events 

which take place before the meeting officially begins or 

•'-Hanson, pp. 85-92. ^Ibid. , p. 92. 
3 
Phelps and Hamilton note eight states, including 

Texas, which do not require a lack of actual malice (p. 127) 
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after the meeting ends. Similarly, petitions which have 

not been accepted by city councils and lawsuits which have 

been filed but have had no action taken by judges are not 

privileged in most states. 

The journalist faces several problems in reporting 

arrests. The official arrest is made when the suspect's 

name is placed on the police blotter and charges are filed 

against him. The fact that someone has been arrested and 

charged is privileged; however, additional information 

which police often give about the alleged crime is not. 

Even though statements about events prior to and after the 

arrest are attributed to the police, the statement may con

tain information which will become libelous later if the 

suspect is acquitted. In reporting of proceedings in a 

prosecution for crime, journalists should use the follow

ing accepted guidelines: 

[The report] must in effect be a fair and impartial 
report of what took place with reference to its effect 
on the character of the accused; and it is fair and 
impartial, so far as he is concerned, if a verbatim 
report of the proceedings would have the same effect 
on his character as the reports made.^ 

147-52 

•̂ Ibid., pp. 95-103; and Pember, pp. 125-29. 

^Pember, pp. 125-30; and Phelps and Hamilton, pp. 

^Boogher v. Knapp, 97 Mo. 122, 11 S.W. 45 (1889). 
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Fair Comment 

Privilege in reporting the function of the govern

mental process is not the reporter's only conditional priv

ilege. In addition, journalists may rely upon the complete 

defense of fair comment. When all conditions are met, fair 

comment allox̂ s the journalist to add his opinion to state

ment of fact which concern the public interest. Truth as 

a defense plays no part in fair comment, for comment in

volves opinion. Some areas involving fair comment are the 

editorial pages, personal columns, performing arts reviews, 

book reviews, and letters to the editor. 

In order for the journalist to be protected by fair 

comment, several conditions must be met. First, the com

ment must involve an issue of public concern. Protection 

for the journalist has included comment on people, organ

izations, and institutions that voluntarily are involved 

in public matters. The category includes "public officials, 

political candidates, community leaders from the private 

sector or private enterprises which affect public welfare, 

persons taking a public position on a matter of public 

concern, and those who offer their creations for public 
if2 

approval such as artists, performers, and athletes." 

In commenting upon these areas, the journalist 

•'"Phelps and Hamilton, pp. 195-96 
2 
Hanson, p. 137. 



38 

needs to center his opinions only upon the "public aspects" 

of the issue. Thus, fair comment excludes protection of 

reference to a person's private life when the area of crit

icism does not reflect upon his public involvement. 

In order for a journalist to rely safely upon the 

fair comment privilege, he must express his honest opinion. 

Of course the author's opinion does not have to agree with 

views held by other people, but the expressed view must be 

the author's and not a reflection of someone else's view. 

Thus, fair comment does not cover defamatory opinions of 
2 someone whom the author quotes in his article. 

A third condition of fair comment requires the 

journalist to provide some accurate facts with his opinion 

to offer the reader a chance to agree or disagree with the 

author. Courts have not settled how many facts must be 

presented before the writer is justified in his opinion, 

nor have the courts always agreed on what separates fact 

from opinion. Realizing the problem, many journalists use 

the "rolled-up plea" by stating that everything written as 
3 

fact is true and the remainder is all comment. 

A final condition necessary for the comment priv

ilege is a lack of malice. Motivation for the statements 

Francois, p. 77; and Pember, p. 135. 

^Phelps and Hamilton, pp. 195-96. 

"̂ Ibid. , pp. 206-11; and Hanson, pp. 104-5. 
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presented cannot be actual malice or ill will. If the com

ment is made with an intent to cause harm instead of convey

ing a writer's opinion of a public issue, the defamation is 

not privileged. In many instances, the honest opinion of 

a critic will cause harm, but the honest opinion is priv

ileged; any deliberate intention to cause harm is not. 

Common Law Malice 

When pleading any of the common law defenses, the 

defendant always faces the possibility of being charged 

with common law malice. Every defense in an actionable 

suit, except the defense of truth, can be defeated if the 

plaintiff shows that the defendant was guilty of malicious

ly treating the defamatory material through personal ill 

will. Judgem.ent of this type of malice is based on the 

defendant's state of mind and his behavior during the pro-
2 

cess of compiling his story. 

Malice involving ill will can be demonstrated by 

the plaintiff in several ways. Common examples include 

evidence of a previous fight or argument, abusive or 

threatening language, and a prior defamation for which 

the defendant refused to apologize. The question involved 

in reviewing a defendant's state of mind to establish ill 

Pember, p. 138. 
2 
Ibid., p. 141; and Hanson, p. 113 
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will always centers on the defendant's attitude toward the 

plaintiff.^ 

In addition, malice may be shown through any un

reasonable conduct of the defendant in preparing the materi

al for publication. When a plaintiff proves this charge of 

"gross negligence," a journalist loses any conditional priv

ilege upon which he had relied. As interpreted by judges 

and juries, negligence in conditional privilege has meant 

more than a simple negligence of misspelling names. For 

the most part, gross negligence has been defined by the 

courts as a departure from usual, accepted journalistic 

practices. 

Privilege as Defense 

Until 1964, common law defenses provided the only 

hope for a journalist facing a libel suit. VThen the Su

preme Court adopted first amendment protection for the 

press in the 1964 New York Times case, journalists gained 

a defense which required a greater burden of proof of pub

lic official plaintiffs than of a private citizen. These 

plaintiffs were instructed by the Supreme Court to prove 

"actual malice" before recovery was possible. Actual mal

ice as defined in the case meant knowledge that the state

ment was false or made with reckless disregard for whether 

Hanson, pp. 113-14; and Pember, pp. 141-42 
2 
Pember, p. 142. 
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the statement was true. Privilege has been addressed by 

the Supreme Court with regard to statements about public 

officials, public figures, and private persons involved in 

matters of public interest. •'• 

Public Officials 

To be included under the New York Times rule, a 

public official must occupy a position that would "invite 

public scrutiny and discussion." Governmental employees 

who are believed to have responsibility for the control of 

governmental affairs have been defined as public officials. 

The category has included school board members, mayors, 

senators, and city tax assessors. Not under all circum

stances are public officials required to show actual malice 

--only when defamatory comments or statements reflect on 

their official conduct or their fitness for the office 
2 

which they hold. 

Public Figures 

Public figures also come under the New York Times 

protection and must prove actual malice. While the defi

nition of a public figure has changed over the last decade, 

two types of public figures have emerged. The category of 

public figures first includes persons who have achieved 

•̂ Ibid., pp. 143-46; Ashley, pp. 81-83; Phelps and 
Hamilton, pp. 170-74; and Hanson, pp. 115-16. 

2t3«„K^^ r̂r> i/.̂ ./.Q. and Ashley, pp. 80-83. 
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great fame or notoriety and become public persons under all 

conditions. A second category of public figure encompasses 

individuals who momentarily participate in public issues. 

These persons are known as limited or vortex public figures. 

In determining whether the second category of limited pub

lic figure comes under the actual malice rule, the nature 

of the defamatory statement and the nature of the limited 

public figure's involvement must be compared. If the defa

matory statement reflects the person's involvement in the 

specific controversy chosen as the subject of the defamatory 

statement, the person must show actual malice. 

Private Persons and 
Private Affairs 

The burden of proof of actual malice is not quite 

as clear when the defamatory comment or statement involves 

a private person or the strictly private lives of public 

officials or public figures. From 1971 to 1974 many Su

preme Court critics assumed that the Court was continuing 

a trend of applying the New York Times standard to include 

private individuals. However, in the 1974 Gertz case, the 

Court left the outcome of libel cases concerning private 

individuals to the states. In its ruling, the Court urged 

the states to apply the New York Times rule to public of

ficials and public figures, but stated that first amendment 

Pember, pp. 148-52; and Ashley, pp. 83-84. 
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protection for the press did not extend to applying the 

actual malice rule to defamatory statements concerning pri

vate persons involved in public issues. The states could 

continue to apply the actual malice standard, if they 

chose, in situations involving private persons who invol

untarily became a point of public interest. 

Many states have followed the Supreme Court's sug

gestion and do not require the New York Times standard for 

private plaintiffs. Private persons in these states must' 

show negligence or gross irresponsibility on the part of 

the press in gathering and disseminating the information, 

^^at negligence or gross irresponsibility involves in cases 

of private individuals has not been determined. Factors 

which juries have considered important in determining neg

ligence include deadlines which do not allow a complete in

vestigation into an urgent news item and customary journal-

2 
istic procedures. 

Damages 

Three types of damages exist for plaintiffs when 

media defendants lose their cases in libel litigation. The 

first, known as general or compensatory damage, is awarded 

to offset the actual harm or injury to a person's reputation 

•'"Pember, pp. 152-53; and Phelps and Hamilton, pp 
191-92. 

^Ashley, pp. 84-87. 
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This compensation is for any shame, embarrassment, hurt 

feelings, or mental anguish suffered by the defamed indiv

idual. The plaintiff must produce a witness who will tes

tify that the plaintiff was avoided, shunned, or thought 

less of after the publication of the defamatory statement. 

Juries are instructed to award damages which will repay 

the plaintiff for his suffering. Since the decision is sub

jective, juries have awarded very small to extremely large 

amounts in compensatory damages. 

A second type of recovery for tangible injury is 

measured through loss of a job or customers. These damages, 

known as special damages, may be awarded if the statement 

is false, even if the statement is not ruled libelous. 

When a false statement is ruled nonlibelous, the plaintiff 

must show he has suffered monetarily by providing the court 

with a precise figure representing his loss. VThen the jury 

finds the false statement to be libelous, the plaintiff is 

not required to prove special damages. In cases involving 

libel per quod, the plaintiff must prove extensive specific 

losses. For example, customers' names must be listed and 

testimony supporting the list must be given in order for 
2 

the plaintiff to be successful in pleading his case. 

•'"Phelps and Hamilton, pp. 250-53; and Francois, 
pp. 77-78. 

h 
77-78; Pember, p. 157; and Hanson, pp. 134-36. 

Phelps and Hamilton, pp. 249-50; Francois, pp. 
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Plaintiffs also may seek punitive or exemplary dam

ages. These damages are awarded to punish the defendant, 

to warn him not to try the action again, and to use the de

fendant as an example to deter others from doing the same. 

Usually, these damages are very high. In order for the 

plaintiff to be awarded damages, he must prove the defama

tory statement was made with actual malice. Actual malice 

is necessary proof for public officials and public figures 

to establish libel, but even private individuals may plead 

actual malice in hope of collecting punitive damages. 

Partial Defenses 

In libel cases, a partial defense may help lower 

compensatory damages and punitive damages or build a defen

dant ' s case for privilege. Many facts pleaded as complete 

defenses are pleaded again in the same case as partial de-
2 

fenses in order to lower damages. 

The most effective partial defenses are those which 

lower or eliminate punitive damages. These defenses center 

on proving the defamation was published without ill will or 

gross negligence. By introducing articles which may have 

been published before or after the defamatory statement was 

issued, the defendant may prove an absence of ill will. 

•'"Phelps and Hamilton, pp. 253-55; and Pember, pp. 
157-58. 

^Phelps and Hamilton, pp. 101, 283-85; and Hanson, 
p. 145. 
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Similarly, the defendant may show that a correction was pub

lished and thereby prove an absence of ill will. The correc

tion should have been published before a suit was filed, if 

the defendant is serious about impressing a jury.-'" The cor

rection may be published again after the trial has started 

and an apology sent to the plaintiff's attorney. If the li

belous statement is discovered soon enough, presses could 

be stopped, and issues already printed could be withheld 

from circulation. Any such attempts to keep the libelous 

material from reaching a third party has proven to aid the 
2 

defendant's case. 

Other partial defenses useful in lowering punitive 

damages help to show that the defendant did not act out of 

gross negligence or bad faith. The first of the partial de

fenses is proof that other publications have made the same 

allegations. Another partial defense is proof that a reli

able news agency, such as the Associated Press or United 

Press International, provided the story. A third partial 

defense is belief that the defamatory statement was an ac

curate description of the plaintiff based on the plaintiff's 

general conduct. A rarely used defense is that rumors at 

the time of publication verified the defamatory article. 

Phelps and Hamilton note that many newspapers each 
day position corrections in the same prominent place in a 
large print which is easily seen (p. 287). 

^Phelps and Hamilton, pp. 285-92. 
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Other defenses are proof that the publication was urged by 

the plaintiff, proof that the publication was a result of 

a heated political campaign, proof that the publication was 

made in reference to someone other than the plaintiff, and 

proof that the defendant went through each step of his in

vestigation with utmost care. To support his case, the de

fendant should introduce as many documents related to his in 

vestigation as possible, including interview notes, files, 

or letters. 

Several types of partial defenses also are avail

able to lower compensatory damages. If the defendant can 

show that the plaintiff's reputation was bad before publi

cation of the defamatory statement, the plaintiff may col

lect less for a reputation which suffered little harm. 

When a defendant proves that other articles which view the 

plaintiff favorably have been published, compensatory dam

ages may be lowered because the defendant appears to be un

biased. Other partial defenses differ from state to state. 

Some jurisdictions allow lower damages if the plaintiff has 

already recovered from the same defamatory statement in an

other publication. In addition to these defenses, if a 

defendant can prove that part of the defamation is true, 
2 

damages may be lessened also. 

pp. 145-48. 

•̂ Ibid., pp. 293-98; and Hanson, pp. 145-43. 

^Phelps and Hamilton, pp. 298-300; and Hanson, 
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Summary 

This explanation of libel is by no means an exhaus

tive discussion of a complex law but merely an overview of 

the areas of libel litigation which most often affect jour

nalists. The overview is presented to provide journalists 

with a practical explanation of legal definitions and prob

lems which journalists face. The explanation supplies back-

groiind information for the two subsequent chapters dealing 

with United States Supreme Court decisions on libel and sug

gested procedures for journalists to follow in avoiding li

bel lawsuits. 



CHAPTER FOUR 

LIBEL AFTER ROSENBLOOM 

Under the expanding defense offered by the New York 

Times rule, libel lawsuits between 1964 and 1974 continual

ly offered special protection for the press. Beginning with 

the landmark decision of New York Times v. Sullivan, •'" the 

Supreme Court extended press rights in several areas. First, 

the Supreme Court established a constitutional defense over 

separate state libel law. The Court ruled that first amend

ment rights of free speech and free press were valid de

fenses against libel. Through the New York Times rule, the 

press was protected from libel lawsuits involving public of

ficials, unless the public off icial could prove actual malice 

2 
motivated the defendant. In later decisions, the Court ex
tended the press protection to include comments and state-

3 

ments about public figures. In Rosenbloom the Court ap

plied the New York Times standard to private individuals. 

The Court ruled that whenever private individuals were in

volved in newsworthy issues the individuals v/ere required 

^376 U.S. 254. ^Ibid., at 279-80. 

•̂ Curtis Publishing Co. v. Butts, 388 U.S. 130; and 
Walker v. Associated Press, 388 U.S. 130. 

49 
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to show actual malice. The "significance of the conduct 

[of the participant], not the participant's prior anonymity 

or notoriety" determined newsworthiness. •'" Due to the ruling, 

known as the Rosenbloom principle, libel virtually was im

possible to show since any published event or issue could 

be termed newsworthy. 

In cases after the New York Times decision, the 

Court also defined and restated the New York Times meaning 

of actual malice. For the plaintiff who was required to 

prove actual malice, libel applied in 1964 to "only those 

false statements made with the high degree of awareness of 
2 

their probable falsity." Four yiears following New York 

Times, the plaintiff pleading malice was required to pro

vide "sufficient evidence to permit the conclusion that the 

defendant in fact entertained serious doubts as to the truth 

3 

of his publication." These conditions made winning a li

bel lawsuit difficult for plaintiffs and fostered the pre-

dominent belief among Court critics that the Supreme Court 

rulings constituted a trend that favored first amendment 
4 

press rights above individual rights. 

^Rosenbloom V. Metromedia, Inc., 403 U.S. 29, 43. 

^Garrison v. Louisiana, 379 U.S. at 74. 

3st. Amant v. Thompson, 390 U.S. at 731. 

^See Rory P. King, "The Continuing Erosion of the 
Libel Remedy against the Press: 'An Evil Inseparable from 
the Good,'" 17 S.D.L. Rev. 350 (1972); "The Expanding Pro
tection for the News Media from Liability for Defamation: 
Predictability and the New Synthesis," 170 Mich. L. Rev. 
1547 (1972); and Temple L. Ratcliffe, "The End of the Line: 
D^^^^uT ,. vf^^-^—«^-jo " -51 u. Pitt. L. Rev. 734 (1970). 
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Only three years after the Court had introduced the 

avenues of press protection in Rosenbloom, a Court majority 

accepted a new restrictive line of reasoning which altered 

libel law in many ways. This case, Gertz v. Robert Welch, 

Inc., provided the Court an opportunity to correct the bal

ance of free speech and private reputation which "had tipped 

too far in the direction of free speech." 

In a series of decisions starting with Gertz, the 

Supreme Court began limiting and defining the elements of 

balance significant in determining press freedom and indiv

idual rights. A review of each of these important cases 

and an analysis of primary changes in libel law since Rosen

bloom is presented below. 

Gertz V. Robert Welch, Inc. 

The Gertz case involved a Chicago attorney, Elmer 

Gertz, who was defending the family of a young man killed 

in 1968 by a policeman, Richard Nuccio. After Nuccio had 

been convicted of second-degree murder, Gertz was retained 

by the family to bring a civil suit against the policeman 

for damages. The American Opinion, a monthly publication 

for the anti-Communist John Birch Society, had begun warn

ing the nation of a plot to form a national police force 

which had Communisty sympathies. An article in the 

^418 U.S. 323. See McCrory, "Libel," p. 23 
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publication accused Gertz of being a Communist-fronter, a 

Leninist, and the planner of a conspiracy against Chicago 

policemen. In addition, the magazine contained allegations 

that Gertz had a criminal record.^ 

When the libel suit was heard before the district 

court, the jury awarded Gertz fifty thousand dollars in dam

ages. However, the district court judge ruled for the pub

lisher, Robert Welch, Inc., reasoning that privilege estab

lished under New York Times protected the publisher. Upon 

reaching the Seventh Circuit Court, the decision was affirmed, 

The appeals court agreed with the district court decision 

stating that under the restrictions of the Rosenbloom ruKng 

Gertz had not shown clearly and convincingly that the pub-
3 

lication had been made with actual malice. 

In 1974 the Supreme Court reversed the decisions 

of the lower courts and decided for the plaintiff. As seen 

by a majority of the Justices, including two new appointees, 

Gertz was not a public figure and, accordingly, was not re-
4 

quired to prove actual malice. Although this one 

"Frame-up: Richard Nuccio and the War on Police," 
American Opinion (April 1969). 

^418 U.S. at 325. 

^Christopher M. Little, "Libel Law--The Byzantine 
Simplicity," in Dateline 77: The Press and the Law, by 
Reader's Digest for Overseas Press Club of America (New 
York: Overseas Press Club of America, 1977), pp. 25-26; Ash-
down, pp. 657-58; and Francois, pp. 109-10. 

"̂ 418 U.S. 323. 
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distinction made the Gertz decision important to the devel

opment of libel law, many other aspects of the case have 

had significant influences upon the interpretation of li

bel by state courts and upon additional libel cases heard 

by the Supreme Court. These significant areas are present

ed in retrospect as a means of emphasizing the importance 

of the Gertz decision for the press. 

Restatement of Public Figure 

In the Rosenbloom case, the Supreme Court had ex

tended constitutional press protection to include requiring 

private individuals involved in issues of public interest 

to show actual malice. Although Gertz was actively in

volved in Chicago civil rights movements, had written nu

merous books and articles, and had worked on several com

mittees and commissions at the local, county, and state 

level, he was ruled to be a private individual in the mat

ter before the Court. In seeking to clarify the categories 

of public figure and private individual, the Court ruled 

that in the matter of the murder and Nuccio's trial, Gertz 

was an unimportant factor in the public controversy and 

therefore a private individual. However, if the defama

tory statement had reflected the more public side of Gertz's 

civil rights activities, he would have been considered a 

•'"Ibid. , at 351-52. 
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public figure. The Gertz decision abandoned the Rosenbloom 

principle of public interest. In Rosenbloom the plaintiff's 

only public involvement was being arrested. Gertz was act

ing in an official position involving a highly controversi

al court case which would seem to have been considered as 

much of a public issue as Rosenbloom's arrest. 

In the majority opinion, Justice Powell distinguished 

between two areas of public figures. First, he defined pub

lic figures as those who "have assumed roles of special 

prominence in the affairs of society," and then identified 

two distinct areas: 

Some occupy positions of such persuasive power and in
fluence that they are deemed public figures for all 
purposes. More commonly, those classed as public fig
ures have thrust themselves to the forefront of partic
ular public controversies in order to influence the 
resolution of the issues involved.2 

From the Gertz ruling developed four classifications 

of plaintiffs: private individuals, pervasive public fig-
3 

ures, vortex public figures, and public officials. The 

Court recognized as a private individual a plaintiff who 

would lack the wide range of media access which public of

ficials and public figures have. Justice Powell concluded, 

"Private individuals are therefore more vulnerable to in

jury, and the state interest in protecting them is corres

pondingly greater." In addition. Justice Powell reasoned 

•̂ Ibid.; and Thomas, p. 102. ^418 U.S. at 345. 

^McCrory, "Libel," pp. 33-43. ^̂ 418 U.S. at 344. 



55 

that private individuals deserved more protection because 

private persons do not choose to place themselves before 

the public to be criticized as do public officials and pub

lic persons. Justice Powell referred to pervasive public 

figures as those who remain public figures in all situations, 

under all circumstances, and to vortex public figures as 

those who voluntarily or involuntarily become involved in 

matters of public controversy. Vortex or limited public 

figures remain public figures only within the context of 

the particular matter of public controversy. With any mat

ter outside of the controversy, the plaintiff would be rec-
2 

ognized as a private individual. Justice Powell reasoned 

that "public officials and public figures have voluntarily 

exposed themselves to increased risk of injury from defa-
3 

matory falsehoods concerning them." He added that private 

individuals have not invited the public's scrutiny, as have 

public officials and public figures, and should receive 
4 

greater protection for their reputations. 

In dissent. Justice Brennan stressed the relevancy 

of Rosenbloom and condemned the Court's majority opinion 

for denying "free expression its 'breathing space,'" which 

he felt would result in press self-censorship. Disagreeing 

with the majority. Justice Brennan restated the Court's 

^Ibid. ^Ibid.; and McCrory, pp. 37-38. 

^418 U.S. at 344-45. ^Ibid. 
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opinion in Rosenbloom. which he had written. He stated, 

"Matters of public or general interest do not 'suddenly be

come less so merely because a private individual is involved, 

or because in some sense the individual did not "voluntari

ly" choose to become involved.'" The primary considera

tion, according to Justice Brennan, should be the public's 

general interest in the controversy. He concluded also 

that determining whether an individual fits the category 

of private citizen would be difficult since in many respects 
2 

everyone is part of the public. 

Clarification of Fault Standard 

In addition to narrowing the protective area of the 

public figure category for the press, the Gertz case estab

lished a new fault standard for plaintiffs classified as 

Drivate individuals. The Court invited the separate states 

to adopt the standard to provide the needed balance between 

free speech and individual reputation. 

Negligence 

In the majority opinion. Justice Powell reasoned 

that private individuals are "not only more vulnerable to 

injury than public officials and public figures; they are 

also more deserving of recovery.""^ The five to four majority 

^Ibid., at 361. ^Ibid., at 361-69 

^Ibid., at 345. 
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held that private individuals, even those involved in pub

lic interest events, are required only to establish "negli

gence" or fault in order to recover damages rather than 

proving actual malice as defined by the New York Times rule. 

However, the publication must contain "a false statement of 

f^^t which poses a substantial danger to reputation on its 

face." Before Gertz some states held the press liable 

even when the press showed reasonable care in verifying that 

the defamation was true. In the Gertz decision, the Court 

ruled that on many occasions the press could not be expect

ed to prove every detail before publication. Therefore, 

the Court required the private individual plaintiff to show 

negligence on the part of the defendant in states not re-
2 

quiring a fault standard. However, in the majority of 

states which had followed the willful or reckless disregard 

standard as required in Rosenbloom, the fault standard was 

3 
lowered making recovery easier for the plaintiff. 

In dissenting. Justice White insisted that the 

Gertz decision placed a new burden upon the plaintiff. 

No longer will the plaintiff be able to rest his case 
with proof of a libel defamatory on its face or proof 
of a slander historically actionable per se. In ad
dition, he must prove some further degree of culpable 
conduct on the part of the publisher, such as 

^McCrory, "Libel," p. 24. 

^Little, p. 27; and 418 U.S at 353 (Blackmun, J., 
concurring). 
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intentional or reckless falsehood or negligence. . . . 
Under the new rule the plaintiff can lose, not because 
the statement is true, but because it was not negli
gently made.1 

This new standard of requiring the private plain

tiff to show fault was suggested by the Court for employ

ment by the states. The Court established a guideline 

which they invited the states to accept: ". . . so long as 

they do not impose liability without fault, the States may 

define for themselves the appropriate standard of liabil

ity for a publisher or broadcaster of defamatory falsehood 
2 

injurious to a private individual." The Court felt that 

"competing concerns" could be equalized because this ap

proach provided compensation for "private individuals for 

wrongful injury to reputation," yet shielded "the press and 

broadcast media from the rigors of strict liability for 

defamation.""^ With strict liability the plaintiff needed 

to prove publication, identification, and defamation, but 

with the addition of the new fault requirement, a private 

individual was required to show fault on the defendant's 

^ 4 part. 

State Fault Standards 

As states have attempted to comply with the Supreme 

Court's Gertz ruling of minimal fault standards, three 

^Ibid., at 375-76 (White, J., dissenting). 

^Ibid., at 347. ^Ibid., at 347-48. Pember, p. 119 
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primary systems have emerged among the states. ̂  Most 

states, including Texas, have chosen to use a simple negli

gence test whereby the plaintiff shows some error on the 

part of the defendant in gathering or disseminating the 

defamatory statement. A second fault standard has been 

adopted by the New York Court of Appeals. The standard 

requires an evaluation of media conduct to determine if 

the defendant acted in "a grossly irresponsibly manner." 

A few states, Colorado, Indiana, Michigan, and Virginia, 

have retained the constitutional actual malice standard as 

stated in Rosenbloom, which requires private individuals 

to prove actual malice as understood in New York Times.^ 

The standard of conduct in determining fault was 

not determined by the Court in Gertz but was left to the 

states as long as the states did not impose liability with-
3 

out fault. As a standard of fault is determined by each 

state, the issue must be settled regarding whether fault 

is established by the test of a "reasonable man" or the ac

cepted standard of conduct of the industry, such as the me

dia. In the 1967 case of Curtis Publishing Co. v. Butts, 

For a comprehensive study of state fault standards 
as of late 1979, see William Osier McCarthy, "How State 
Courts Have Responded to Gertz in Settling Standards of 
Fault," Journalism Quarterly, 56 (Autumn 1979): 531-39. 

2 
John B. McCrory, "Pretrial," in Libel Litigation, 

by Richard N. Winfield, Chairman (New York: Practising Law 
Institute, 1979), p. 175; and McCrory, "Libel," pp. 44-46. 

•̂ 418 U.S. at 347. 
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reference to a fault standard included "highly unreasonable 

conduct constituting an extreme departure from the standards 

of investigation and reporting ordinarily adhered to by re

sponsible publishers."-^ This standard referred to public 

figures and not to private individuals. At least one com

mentator feels that most jurisdictions will reject the 

"reasonable man" standard for a "media industry" standard 

which would probably require the plaintiff to provide ex-
2 

pert testimony to show fault. 

Immunity from Liability 

In refusing to apply the New York Times standard 

to the category of private individual, the Court in Gertz 

did not allow the states to return to the strict common 

law position but placed specific limitations on the libel 

law interpretation. First, the Court held that the press 

would retain immunity from liability when libel was based 
3 

on pure comment or opinion. Moreover, the press would 

remain immune from libel of public officials and public 

figures in cases where actual malice was not proven. Fur

thermore, the immunity included statements concerning vor

tex or limited public figures and inaccurate fact statements 

4 • • or opinions 

•^388 U.S. a t 155. ^McCrory, " L i b e l . " pp. 50-51 

^418 U.S . a t 339-40. \ l c C r o r y , " L i b e l , " p . 24. 

file:///lcCrory
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Damages under Gertz 

With the private individual standard established 

m Gertz, the Justices reevaluated the conditions for award

ing damages. The Court specifically addressed the areas of 

actual and punitive damages. 

Actual Damages 

Justice Powell in the majority opinion conditioned 

the fault standard ruling by stating that damages under the 

standard must be limited "to compensation for actual in

jury." He did not fully define actual injury, leaving 

this to the lower courts, but did include money lost, "im

pairment of reputation and standing in the community, per

sonal humiliation, and mental anguish and suffering." 

In his dissenting remarks. Justice Brennan condemned 

the Court's "broad-ranging" areas of actual injury as pro

viding "a jury bent on punishing expression of unpopular 

views a formidable weapon for doing so." Justice Brennan 

disagreed with the majority view that proof of actual in

jury would be limited in scope enough to provide "the nec-
2 

essary elbowroom for First Amendment expression." 

Also in dissent. Justice White pointed out the dif

ficulties not for the press but for the plaintiff who must 

provide "'competent' proof of actual injury." In reviewing 

^418 U.S. at 350. 

^Ibid., at 367 (Brennan, J., dissenting) 
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the majority opinion. Justice White lamented the restric

tions placed upon the individual in trying to prove actual 

injury. He also criticized the Court for rejecting "the 

judgment of experience" which showed the plaintiff would 

have a difficult time proving actual injury "regardless of 

the nature of the defamation," even if the statement was 

one which had been traditionally accepted as libelous on 

face value. 

Punitive Damages 

In the Gertz decision the Justices ruled also that 

the recovery of punitive damages for private and public 

persons would be based on the ability to show actual mal

ice through clear and convincing truth. The majority 

opinion, given by Justice Powell, contained the rationale 

for requiring this stricter condition for punitive damage 

than the showing of fault required for actual damages. Jus

tice Powell reasoned that juries aggravated "the danger of 

media self-censorship" because juries were given complete 

freedom in awarding punitive damages. In addition. Justice 

Powell condemned the awarding of punitive damages since 

"juries assess punitive damages in wholly unpredictable 

amounts bearing no necessary relation to the actual harm 

caused." By allowing punitive damages only when actual 

•̂ Ibid., at 376 (VJhite, J., dissenting) 



63 

malice could be shown, the Justices believed recovery of 

actual damages would be sufficient for the plaintiff show

ing negligence. 

Concurring, Justice Blackmun noted that this ruling, 

which required proof of actual malice for awarding punitive 

damages, eliminated "significant and powerful motives for 

self-censorship" which had been present in libel law before 

the Gertz case. Justice Blackmun believed that in address

ing the issues of punitive damages as the Court had done, 

the Justices had provided "sufficient and adequate breath-
2 

ing space for a vigorous press." 

Justice Powell in the majority opinion expressed 

belief that when juries were restricted to awarding actual 

damages instead of punitive damages, juries would be less 

likely to suppress unpopular views supported by the press. 

However, Justice Brennan did not agree. In his dissenting 

opinion, Justice Brennan stated that juries would be more 

likely to suppress unpopular views when the plaintiff had 

to prove only negligence than under the system of recovery 

for punitive damages which called for a showing of actual 

malice. 

•̂ Ibid. , at 350 

^Ibid., at 354 (Blackmun, J., dissenting). 

•̂ Ibid. , at 367 (Brennan, J., dissenting). 
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The Gertz case created significant changes in the 

development of libel despite only a five-to-four majority 

opinion, an opinion which raised many questions among dis

senting Justices about implications of the rulings. Black

mun reversed his rationale in the Rosenbloom majority and 

concurred with the Gertz opinions in order to create a def

inite ruling on the private individual issue. In dissent. 

Justice Brennan interpreted the decision as a setback for 

the press. Justice White strongly condemned the "radical 

changes in the law and severe invasions of the prerogatives 

of the States." Furthermore, Justice VJhite believed that 

the individual would have extreme difficulty winning libel 

cases against injurious publications. He predicted that 

the "sweeping changes" which declared laws in fifty states 

unconstitutional would be popular with the press. He added 

that ordinary citizens would be "powerless to protect them

selves" within the ruling which he termed "an ill-considered 

exercise of the power entrusted to this Court." Neverthe

less, the decision has been recognized by many commentators 

as a costly step backward for the press when viewed with 

later cases, such as the significant case of Time, Inc. v. 

2 3 
Firestone, which reached the Supreme Court in 1976. 

•'"Ibid., at 361-71, 376 (Brennan, J., and White, J., 
dissenting). 

^424 U.S. 448. ^Francois, p. 112. 
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Time, Inc. v. Firestone 

In 1976 the Court reviewed the case of Time, Inc. 

V. Firestone. Time magazine had published a notice in its 

December 1967 issue claiming that Mary Alice Firestone had 

been divorced by her husband, heir to the Firestone tire 

fortune. The brief article noted that the divorce was 

granted "on grounds of extreme cruelty and adultery." In 

addition. Time quoted the trial judge's comment about tes

timony of the Firestone's extramarital affairs as enough 

"to make Dr. Freud's hair curl." When Mrs. Firestone de

manded a retraction from Time, she accused the magazine of 

publishing a "false, malicious and defamatory" article. 

When Time refused to publish a retraction, Firestone filed 

a libel suit in the Florida Circuit Court. Firestone was 

awarded $100,000, and the decision was upheld in the Flor

ida District Court of Appeals and in the Supreme Court of 

Florida. 

The United States Supreme Court granted certiorari 

to review the constitutional privilege claim by the defen

dant. Time, Inc., that Firestone was a public figure. Time, 

Inc. also claimed that the news item was a report of a ju

dicial proceeding and should be protected under the actual 

malice rule. In rejecting the arguments of Time, Inc., the 

Court relied heavily upon the Gertz decision to rule in 

^24 U.S. 448. ^Ibid., at 449-50 
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favor of the private individual, Firestone. "'• The Firestone 

case provided the Court with the opportunity to clarify at 

least three areas of uncertainty in libel law: the "public 

person" definition, the effect of the Gertz negligence 

standard, and newsmen's privilege of reporting judicial pro

ceedings. 

Public Person Definition 

In delivering the majority opinion. Justice Rehn-

quist affirmed the lower court's rulings that Firestone 

was not a public person and had not "thrust herself to the 

forefront of any particular public controversy in order to 

influence the resolution of the issues involved in it." 

The Justices ruled that the divorce proceedings were "not 

the sort of 'public controversy' referred to in Gertz." 

In addition, the Court stated that Firestone had not chosen 

to disclose issues involving her married life but was "com-
2 

pelled" by state law to seek legal steps for divorce. 

Despite the arguments of Time, Inc. that Firestone 

was a prominent Palm Beach, Florida socialite, had married 

a wealthy heir, had been involved in a highly publicized 

divorce trial, had hired a clipping service, and had held 

numerous press conferences, she was considered a private 

individual by a majority of the Supreme Court in the mat

ter of the divorce trial. Furthermore, the Justices 

^Ibid. ^Ibid., at 453-54 
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rejected the contention of Time, Inc. that since the Flori

da Supreme Court had termed the Firestone divorce a "cause 

celebre," Firestone was considered a public figure. In

stead, the majority concluded that Firestone was a private 

individual "for the purpose of determining the constitution

al protection" given to Time, Inc. in reporting the accurate 

"factual and legal basis for her divorce." 

Justice Marshall dissented and argued that a "17-

month trial and related events attracted national news cov

erage, and elicited no fewer than 43 articles in the Miami 

Herald [sic] and 45 articles in the Palm Beach Post [sic] 

and Palm Beach Times [sic]." He concluded that Firestone's 

press conferences proved that she was not avoiding public

ity and should be termed a "public figure." Furthermore, 

Justice Marshall stated that her activities as a member of 

the "sporting set" had received "constant media attention," 

and her choice to begin the divorce suit should be no ex-
2 ception. 

Negligence Standard 

Under the private person fault standard established 

by the Court in Gertz, Firestone was required to show negli

gence by Time in the coverage of the divorce trial. Justice 

•̂ Ibid. , at 454-55. 

^Ibid., at 485-37 (Marshall, J., dissenting). 
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Rehnquist outlined the steps taken by the Time editorial 

staff in New York in collecting and verifying the Firestone 

divorce trial information. News from a wire service re

port, an account in a New York newspaper, information from 

the Time bureau chief in Miami, and a special assignment 

stringer in the Palm Beach area were used as sources for 

the magazine's article. Despite these four sources, the 

Time staff inaccurately reported the facts of the divorce 

trial, stating that the divorce was granted because of adul

tery when the divorce was granted on other grounds. Al

though the Court recognized that the Time story might rep

resent a logical summary of unclear rulings for some peo

ple, the report of legal proceedings remained inaccurate 

and, according to the Justices, the publishers should be 

held liable. 

In his concurring opinion. Justice Powell did not 

address the private individual issue but rather limited 

his discussion to the area of establishing a fault stan

dard, which he felt the majority had failed to recognize. 

He condemned the Rehnquist majority for not considering 

evidence regarding whether Time had been negligent within 

the Gertz standard. Justice Powell concluded that the di

vorce court proceedings "may have been sufficiently ambig

uous to have caused reasonably prudent newsmen to read it 

•̂ Ibid. , at 451, 457-59. 
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as granting divorce on the groimd of adultery."̂  However, 

the Court did not rule on the negligence question but sent 

the case back to the lower court for finding of fault un

der the Gertz standard.^ 

Judicial Proceedings 

Throughout the case, Time, Inc. had insisted that 

its report of the divorce trial was factually correct and 

protected by privilege. However, Justice Rehnquist refused 

to extend the New York Times privilege to include erroneous 

or incomplete reports of judicial proceedings and explained 

that the Time article xvas inaccurate in specifying the 

grounds upon which the Firestone divorce was granted. There

fore, the article could not receive protection because in-
3 

formation about the judicial proceeding was false. 

Justice Brennan disagreed with the majority opinion 

which condemned the Time report of the divorce trial and 

urged acceptance of the New York Times standard to reports 

of all public judicial affairs. In order to report judicial 

proceedings, the press must be allowed to refer to the peo

ple and events that involve the issues. Justice Brennan con

tended. He added that since the judicial arena is no dif

ferent from any other branch of government, mistakes and 

Ibid., at 469 (Powell, J., concurring) 

^Ibid., at 464. "̂ Ibid. , at 458-61. 
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inaccuracies in reporting would occur especially when lay

men were reporting the transactions."^ 

Ultimately both the Firestone and Gertz cases cen

tered on the Court determining whether the injured party 

was a public or private individual. Whenever a person 

thrust himself into a public issue voluntarily, the Court 

has ruled that the individual becomes a public figure. Of 

course, this test limited the number of persons in the pub

lic figure category and raised the number in the private 

individual category, thereby making successful libel ac

tions against the press easier for private individuals since 

that category must show negligence instead of the more dif

ficult actual malice standard. 

With the decisions in Gertz and Firestone, the Su

preme Court had clarified the issue of determining private 

individuals from public figures and had established a stan

dard of fault in cases involving private individual plain-
2 

tiffs. In the 1979 decision of Herbert v. Lando , the Court 

turned its attention to identifying actual malice in cases 

involving public figures. 

Herbert v. Lando 

In 1969 when highly decorated Lt. Col. Anthony Her

bert received command of the Second Battalion in Vietnam, 

Ibid., at 476-79 (Brennan, J., dissenting) 

2441 U.S. 153. 
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he was an exemplary Army officer. After joining the Army 

when he was seventeen years old, he had instructed soldiers 

in the Army's Ranger school and served as a member of the 

Special Forces team. Throughout his career he had been 

promoted rapidly and was shocked when he was relieved of 

his command in 1969. After his superiors filed a poor ef

ficiency rating, he was overlooked for promotion and then 

forced to retire. Herbert filed war crime charges against 

his superiors, alleging that they relieved him of duty be

cause he had tried to expose war atrocities by American sol

diers in Vietnam. He stated that his superiors had become 

annoyed at his attempted investigations and had relieved 

him of his command on the grounds of dereliction of duty. 

When the Army conducted its investigation into the allega

tions, Herbert's superiors were found innocent but the pos

sibility of atrocities was not denied. 

As a follow-up story to the investigation, Barry 

Lando, producer of the CBS program, "60 Minutes," arranged 

interviews with several of the officers. One of the pro

gram correspondents, Mike Wallace, conducted the interview. 

The program revealed that Herbert had not reported the war 

crimes before September 1970, and evidence existed that 

Herbert might have been involved in the war crimes himself. 

•̂ Ibid., at 155-56; and Howard 0. Hunter, "Editori
al Privilege and the Scope of Discovery in Sullivan-Rule 
Libel Actions," 67 Kent. L.J. 791-92 (1978-79). 
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Critical comments about Herbert's book. Soldier, were also 

aired. Within a few months, Barry Lando elaborated on the 

story in an article published in the Atlantic Monthly. "'• 

Herbert brought action against Lando, Wallace, CBS, 

and the Atlantic Monthly. Herbert alleged that his repu

tation and his book had received injury. During the pre

trial discovery process, Lando's attorney instructed him 

not to answer questions which involved Lando's exercise of 

editorial judgment, such as what material to include in the 

broadcast or what opinions Lando had formed about persons 

whom he had interviewed. These objections were raised on 

several grounds, one of which was that Lando was privileged. 

The district judge compelled Lando to answer. However, 

the Second Circuit Court reversed the decision stating that 

such an inquiry overly burdened the work of reporters and 

broadcasters. Herbert petitioned the Supreme Court, which 

reviewed the Second Circuit's ruling. The Supreme Court 

held that no established privilege prohibited questioning 

the editorial process in cases requiring proof of actual 

1 • 2 malice. 

The decision of Herbert v. Lando encompassed three 

significant aspects of libel: actual malice, editorial pro

cess, and privilege. These areas of Herbert v. Lando are 

•̂ 441 U.S. at 156; and Hunter, pp. 791-92 

^441 U.S. at 156-58. 
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considered below. 

Actual Malice 

In giving the six-to-three majority opinion in 

Herbert v. Lando, Justice White outlined the Court's rea

sons for ruling in favor of Herbert. The Court concluded 

that Herbert was an admitted public figure concerning his 

charges of war crimes and atrocities, and that he was re

quired to prove actual malice under the New York Times 

standard. Justice White ruled that proof of actual malice 

necessitated asking questions aimed at discovering the de

fendant's subjective state of mind. In addition, the Jus

tice stressed that in many previous libel litigations, both 

plaintiffs and defendants had offered evidence pertaining 

to the editorial process. Justice White asserted that if 

the Court recognized the privilege, additional difficulties 

would be raised in defining the areas to which the privi

lege would be extended. He stated also that trial judges 

were given authority to prevent any abuses of inquiry into 

the editorial process by limiting questions to areas which 

clearly were relevant to the proof of actual malice. 

In returning its opinion, the Court generally agreed 

with Herbert's petition that Lando's testimony was necessary 

to determine whether the publisher believed that the state

ments were true or false. Herbert had insisted that 

^Ibid., at 160-61, 176-77. 
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"skillful" editing procedures, one-sided interviewing, and 

statements taken out of context had pictured him as a liar. 

He alleged that the publications were false and malicious, 

and sought inquiry into the editorial process to settle the 

question of actual malice. In arguing for constitutional 

privilege, the defendants stated that the editorial process 

was protected from third party intrusion. Lando, Wallace, 

CBS, and the Atlantic Monthly felt that actual malice could 

be proven by circumstantial evidence instead of by the sug

gested inquiry xvhich, they said, would create a chilling 

effect on the press. However, in ruling against the de

fense, the Court concluded that the actual malice test for 

public figures might require investigation into "the thoughts 

and editorial processes of the alleged defamer." 

Editorial Process 

During the pretrial hearing, Lando's deposition re

quired twenty-six sessions, lasted for more than a year, 

and filled a transcript of 2,903 pages with 240 exhibits. 

Lando's constitutional claim to refuse answers in five cat

egories was rejected by the trial judge and the Supreme 

Court. The five categories were: 

1. Lando's conclusions during his research and inves-
tions regarding people or leads to be pursued, or not 
to be pursued, in connection with the "60 Minutes" seg
ment and the Atlantic Monthly article; 

^Ibid., at 156-61. 
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2. Lando's conclusion about facts imparted by inter
viewees and his state of mind with respect to the 
veracity of persons interviewed; 
3. The basis for conclusions where Lando testified 
that he did reach a conclusion concerning the veracity 
of persons, information or events; 
4. Conclusions between Lando and Wallace about matter 
to be included or excluded from the broadcast publica
tion; and 
5. Lando's intentions as manifested by his decision 
to include or exclude certain material.! 

Even though the Court refused to accept the editorial pro

cess. In addition, the Court emphasized that trial courts 

"should not neglect their power to restrict discovery where 

'justice requires [protection for] a party or persons from 

annoyance, embarrassment, oppression, or undue burden of 

expense. . . .'" 

In his concurring opinion. Justice Powell also ad

dressed the issue of how the lower courts should monitor 

inquiries into the editorial process. He stated, "in super

vising discovery in a libel suit by a public figure, a dis

trict court has a duty to consider First Amendment inter

ests as well as the private interests of the plaintiffs." 

In balancing these interests in the Herbert case, the Su

preme Court declared that the first amendment gave writers 
3 

and publishers no privilege in prohibiting the inquiry. 

^Ibid., at 181-82. ^Ibid., at 177. 

^Ibid., at 178 (Powell, J., concurring) 
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Constitutional Privilege for Editorial Process 

Before the Herbert case, the issue of first amend

ment privilege during pretrial discovery was limited to a 

newsman's right to secure the identity of confidential 

sources. In most pretrial hearings, lower courts have 

considered a variety of factors which should be balanced 

to determine whether the privilege should be extended. The 

suggested factors include: 

. . . the nature of the proceeding, whether the jour
nalist is a party, the availability of information 
from other sources, and whether the question goes to 
the heart of the claim, on the one hand, against the 
public's right to every man's evidence and society's 
interest in the efficient resolution of civil disputes 
on the other hand.2 

The issue settled in Herbert was whether a journal

ist in a New York Times standard libel suit has a first 

amendment privilege to refuse answers in pretrial discovery. 

In Herbert the Supreme Court considered, for the first time, 

the discovery process of a defamation action which involved 

proof of actual malice. Although the Second Circuit Court 

•'"See Branzburg v. Hayes, 408 U.S. 665 (1972); and In 
re Pappas, 266 N.E. 2d 297 (1971). The Court has never 
granted a constitutional privilege for editorial decisions 
See Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241 
(1974). 

^Bruce A. Rawls, Constitutional Law--Federal Civil 
Procedure--Pretrial Discovery of 'Editorial Process' Is 
Privileged under Federal Rules of Civil Procedure in a Li
bel Suit Involving a 'Public Figure' Plaintiff," 9 Cumb. 
L. Rev. 284-85 (1978). 
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had decided that such inquiry into the editorial process 

"impermissibly burdens the work of reporters and broadcast

ers," the Supreme Court reversed the ruling. The Court 

justified its refusal to provide an editorial privilege 

during pretrial discovery by explaining the importance of 

providing the "just, speedy, and inexpensive determination 

of every action." However, first amendment interests 

should work to limit the relevancy of the discovery process 

to some degree, according to Justice I^ite in the majority 
. . 2 opinion. 

Justice Brennan felt this protection was not enough 

for the press and dissented in part. He argued that the 

Court should recognize a qualified editorial privilege. 

This privilege could be defeated if a public plaintiff were 

able to establish a prima facie defamatory falsehood, a li-
3 

belous statement which could not be proven as truthful. 

Similarly, Justice Marshall urged recognition of 

an absolute privilege which would protect editorial discus

sions and processes. Although he recognized that the actu

al malice standard almost always required state of mind in

quiries, he stated that some form of privilege should be 

established to protect the newsman's editorial process from 

^Herbert v. Lando, 568 F.2d 974, 977 (2d Cir. 1977). 

^441 U.S. at 176-77. 

^Ibid., at 194, 197-98 (Brennan, J., dissenting). 
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extensive examinations made possible through liberal pre

trial discovery. 

Wolston V. Reader's Digest Association, Inc. 
and Hutchinson v. Proxmire 

The Supreme Court heard two significant libel cases 

in addition to Herbert v. Lando in 1979. In Wolston v. Read-
2 

er's Digest Association, Inc., the Court ruled again on 

the definition of a public figure. The Court refused to 

rule that the plaintiff who had failed to appear before a 

Grand Jury investigation into Soviet intelligence activi

ties was a public person. Instead, the Justices applied 

the same reasoning as in the Firestone case and stated that 

the plaintiff was a private individual who had been "dragged 

unwillingly" into the public's attention and was not re-
3 

quired to show actual malice. 
4 

In a second case, Hutchinson v. Proxmire, the Court 

reaffirmed its view of the private individual category when 

the Justices refused to accept the defendant's argument to 

consider a federal research grant recipient as a limtied 

public figure. Hutchinson, a research scientist, had been 

the recipient of the "Golden Fleece of the Month Award" for 

his studies on animal and human aggression. The Court 

•'"Ibid., at 206-10 (Marshall, J., dissenting). 

^443 U.S. 157 -̂ Ibid., at 166. 

^443 U.S. 111. 
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stated that Hutchinson did not have sufficient access to 

the media to be considered a public person before he was 

given the award, had not assumed the risk of public ex

posure within his work, and had become the topic of public 

controversy only through the result of the award. There

fore, the Court did not allow the defendant to create a de

fense by claiming the plaintiff was a public figure due to 

involvement in the newly created controversy. 

Summary 

In its review of libel cases since Rosenbloom, the 

Supreme Court has attempted to clarify several significant 

and confusing areas of libel law. Through the process of 

judicial review, the Court has tried to solidify the cate

gories of public official, public person, and private in

dividual. The Justices have attempted also to balance the 

constitutional rights of the press and the individual's 

right to an unharmed reputation. While seeking the cor

rect balance, the Court has defined editorial privilege in 

libel, restated its position of actual malice, and adopted 

a fault standard for private individual plaintiffs. 

Although these rulings and statements by the Supreme 

Court have set judicial precedence, it is unwise to pre

sume that these cases have established libel standards 

which will never change. From its earliest beginnings to 

•̂ Ibid. , at 134-36. 
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present litigations, libel has represented an often confu

sing and complex area of law. Undoubtedly, libel's future 

will be the same. 



CHAPTER FIVE 

PRESS PROTECTION AND THE SUPREME COURT 

The right of an individual to a good reputation 

and the right of a free press have conflicted often after 

the establishing of the New York Times defense in 1964. 

Once considered as a means of providing protection for 

the press, the Court's rulings have been criticized recent 

ly as a method of suppressing the press. The criticisms 

and future implications of the Court's recent rulings are 

considered below. 

The Balance between Rights 

Among legal scholars, the media, and Supreme Court 

Justices, libel controversy has centered on attempts to 

determine the balance betv/een press rights and individual 

rights. Throughout its rulings on libel, the Court con

sistently has reminded the litigants of the desire to pro

tect individual reputations and to guard first amendment 

guarantees. In spite of the Burger Court's published at

tempts to balance freedoms, commentators often have criti

cized the Court's treatment of libel law. A majority of 

critics views the Court's attitude toward libel as in

creasingly restrictive for the press and warns of the 

81 
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consequences of a continuing trend. 

The Burger Court Transition 

Beginning with the Warren Court's 1964 New York 

Times decision, the theory of open, robust public debate 

was protected by constitutional guidelines. The Justices' 

ruling that a public official must demonstrate actual mal

ice further aided the press' cause. Four years later in 

the St. Amant case, the Warren Court placed the burden of 

proving actual malice upon the public official plantiff 

and extended the actual malice definition to knowledge of 

falsity of a statement or high awareness that the statement 

V7as false. Press freedoms received further help in 1966 

when the Warren Court extended the public official category 

in Rosenblatt to include persons who have or appear to 

have responsibility in governmental affairs. In the 1967 

Walker case, the Court continued its extension of press 

freedoms when public figures were placed under the same 

restriction of proving as public officials. After estab

lishing the actual malice rule, the Warren Court had ap

plied the rule to a wider area to the advantage of free 

speech. 

When the Rosenbloom case reached the transitional 

Court in 1971, the Justices increased protection of the 

•'•Thomas, pp. 89-91. 
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press by requiring private persons involved in public is

sues to prove actual malice also. Hox̂ ever, only three 

years after Rosenbloom, the Burger Court discarded the 

Rosenbloom principle and ruled in Gertz that a private in

dividual only needed to prove that the defendant was guilty 

of negligence and not the more difficult actual malice rule. 

The Justices had considered the balance of freedoms and had 

limited private plaintiffs proving negligence to actual 

damages. In cases since Gertz, the Burger Court has con-
2 

tinued to clarify the public figure definition, fault stan-
3 

dards for private plaintiffs, and pretrial discovery pro-
4 

cesses. While clarifying these areas, the Burger Court 

has expressed the intention of balancing rights. The at

tempts to balance rights have prompted criticisms that the 

Court is being indecisive and is muddling libel law. Few 

commentators express the belief of one judge who submitted 

that "the press in this country enjoys the greatest freedon 

•'•Ibid. , pp. 101-2. 

"̂ Time, Inc. v. Firestone, 424 U.S. 448; Wolston v. 
Reader's Digest Association, Inc., 443 U.S. 157; and Hutch
inson V. Proxmire, 443 U.S. 111. 

^424 U.S. 448. 

"̂ Herbert v. Lando, 441 U.S. 153. 

^Thomas, p. 102; and Donald M. Gillmor and Jerome 
A. Barron, Mass Communication Law, 3d ed. (St. Paul, Minn. 
West Publishing Co., iy/9), p. Zl4. 
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and protection ever accorded in the history of the world,"^ 

and the belief of New York Times columnist Antony Lewis who 

maintains that "the press has not been deprived of its 

rights by the U.S. Supreme Court" but "has more protection 

than it used to have."^ 

A majority of critics has viewed the Court's clar

ifications as a reversal of the thought of the Warren 

Court's theories on libel^ and the beginning of "a grant

ing of significant flexibility . . . in protecting the in

terest in reputation." While emphasizing the individual's 

reputation, the Court has relaxed the application of the 

New York Times standard withdrawing the constitutional pro

tection relied upon by the press. Furthermore, as stated 

by David Anderson, a Texas university law professor, the 

changes brought about by the Justices replacing Warren, 

Black, and Douglas, have confused evaluation of libel law 

to the point that attorneys are unsure about protection 

Joseph R. Weisberger, "The Supreme Court and the 
Press: Is Accommodation Possible?" 19 Judges J. 14 (1980) 

2 
Antony Lewis, quoted in Andrew Radolf, "Press 

Urged to Explain First Amendment Rights," Editor and Pub
lisher 113 (January 26, 1980): 14. 

3 
Ten years earlier critics warned that if the Ro

senbloom case were not reversed, the average citizen would 
not be able to protect his reputation. See Ratcliffe, p. 
740. 

David A. Elder, "The Supreme Court and Defamation: 
A Relaxation of Constitutional Restraints," 44 Ky. Bench 
and Bar 38 (1980). 
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offered for plaintiffs and defendants. "'• Fred Graham, a CBS 

legal reporter, refers to the "legal assault . . . primarily 

from the Supreme Court" as reaching "bewildering and tragic 

proportions." 

While they were members on the Court, Justices 

Black and Douglas regarded freedom of speech as an absolute 

privilege and incompatible with defamation. Although the 

absolute privilege concept was not held by all Justices 

during the VJarren Court years, several members did argue 

for separate institutional protection for the press, as 

evidenced in the Warren Court's rulings. 

Justice Stewart, a member of both Courts, has ad

vocated institutional press freedom as a constitutional 

privilege. In a speech delivered in 1974 at Yale Law 

School, Justice Stewart distinguished the "freedom of the 

press" clause from the "freedom of speech" clause in the 

first amendment. He noted that failure to distinguish be

tween the two created a redundancy. 

. . . the Free Press guarantee is, in essence, a pro
vision of the Constitution. Most of the other provi
sions in the Bill of Rights protect specific rights 
of individuals. . . . In contrast, the Free Press 
clause extends protection to an institution. The 

^Anderson, "Libel," p. 20. 

^Fred Graham, quoted in "Graham," p. 609. 

•̂ Thomas, p. 108; and Hanson, p. VIII. 
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publishing business is, in short, the only organized 
IVZ^J:^ business that is given explicit constitution-
ai protection.i 

Disagreeing with Justice Stewart, Chief Justice 

Burger has accepted two basic arguments against an insti

tutional privilege for the press. First, nothing in case 

history or constitutional law has proven that the writers 

of the Constitution provided greater rights for the press 

than those freedoms granted in the speech clause. The Chief 

Justice has argued also that if the "institutional press" 

were protected, difficulties would arise in determining 

which groups would be included within the protection and 

which groups would be excluded. 

Some Court critics have regarded differences in 

the Court's perspective of press freedom as the basis for 

the Court's inability to develop a consistent trend in li

bel litigation. In addition, the mere nature of the impor

tance of freedom of expression in a democratic society has 

been credited with the Court's difficulty in establishing 

a uniform pattern when dealing with cases involving free

dom of expression. One authority has suggested that the 

Burger Court's only discemable trend in deciding freedom 

•'•[Justice] Potter Stewart, "Or of the Press," in 
Communication Law 1978, by James C. Goodale, Chairman (New 
York: Practising Law Institute, 1978), p. 117; reprinted 
from Hastings Law Journal (January 1975), and excerpted 
from an address at the Yale Law School Sesquicentennial Con
vocation, Nov. 2, 1974, New Haven, Conn. 

^First National Bank of Boston v. Belloti, 435 U.S. 
-70C Qno /TQ-7Q\ ^^^^A Uy Huntcr, p. 813. -t /Z c 
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of expression cases continues to be the balancing formula 

developed earlier by Justice Frankfurter during the Warren 

Court years. 

Libel Law and Press Freedom 

In theory, the task of balancing values would seem 

to accommodate both parties in libel. However, many media 

and legal spokespersons have expressed disappointment at 

the Court's rulings since Rosenbloom. Some critics have 

condemned the Court's decisions, calling them drastic alter

ations, "chilling invasions," and part of a subversive 

2 

trend. These attitudes are reflected often in the analy

sis of recent Court decisions which have sought to balance 

the conflicting freedoms of the individual and the press. 

Often in discussion of the Supreme Court's attitude of 

press restriction, debate concerns three areas of current 

conflict: the definition of public figure, fault standards, 

and editorial process. 

Public Figure Definition 

The logical conclusion between the major conflicts 

in libel law came in the Rosenbloom case with the application 

Thomas, p. 108. 

^Ashdown, p. 657; Hunter, p. 819; and John B. Oakes, 
"Dwindlinp; Faith in the Press," in Communications Law 1978, 
by James C. Goodale, Chairman (New York: Practising Law In-
stitute, 1978), p. 170, reprinted from the New York Times 
May 24, 1978. 
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of the New York Times rule to individuals involved in is

sues of public interest. The trend toward granting the 

press increasing privilege in libel was drastically altered 

in the 1974 Gertz case and again in the Firestone and Hutch

inson decisions. 

6̂< 

1 

Critics interpret the Court's actions as establish

ing a policy of media censorship. To the critics, the 

Court's action of narrowing the public figure definition 

restricts media coverage, thereby limiting the availability 

of information to the public and ultimately reducing "the 

influence of the media in American society." The alleged 

effort by the Supreme Court to suppress the media is inter

preted by some legal scholars as a conscious action to con

trol the media's influence and power through media self-

u- 2 censorship. 

Many critics believe that the Court did not change 

substantially its view of the public interest test used in 

Rosenbloom to a private individual/publie person test. 

These critics suggest that the event, and not the person's 

notoriety, still determines whether the individual will be 

judged as public or private. In supporting their view, 

^Ashdown, p. 645; Anderson, "Libel," p. 19; Elder, 
p 39; and A. N. Frakt, "Defamation since Gertz v. Robert 
Welch! Inc.: The Emerging Common Law," 10 Rutgers Camden 
L. J. 584 (1979). 

2 
Ashdown, pp. 645-46. 
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scholars cite the Gertz and Firestone cases as examples of 

otherwise public persons involved in private matters. How

ever, most analysts view the Gertz case as making recovery 

for private plaintiffs easier and subsequent cases as open

ing the private person category to include more plaintiffs."̂  

In the 1979 Hutchinson case, the Court limited priv

ilege further. In ruling a government funded research sci

entist as a private individual on matters of criticizing 

his work, the Court noted that public employees could not 

automatically be considered as public officials. Thus the 

Court narrowed the categories of public official and public 

figure. 

Fault Standards 

The Court's reclassification of the public person 

category has not been the only injurious area to the press. 

The relaxing of fault standards for private plaintiffs 

must be included as well. Beginning with Gertz, the Court's 

theory of negligence has been confusing and unpredictable 

for state courts, lawyers, plaintiffs, and defendants. Pre

sent interpretations are different in each state, and future 

implications of a test of negligence or reckless disregard 

are unknown. 

Frakt, p. 584; and Anderson, pp. 19-20. 

^Elder, p. 39. 
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In cases involving private individuals who must 

show negligence, no negligence standard has been widely 

adopted, thereby making the media unsure with regard to 

this area of press rights. If the industry test of negli

gence becomes widely adopted, expert testimony from com

parable media must be relied upon. One critic has predict

ed that determining who was an expert witness for some me

dia forms, such as cable television operators or trade pub

lications, might be difficult and could create a "conspir

acy of silence" among media forms. Since the Supreme 

Court established no universal standard in determining neg

ligence, the lower courts may equate negligence with inac

curacy, especially in light of the Firestone case where 

the Supreme Court refused to review the facts on negligence 
2 

and remanded the case. However, for the present negli

gence must be determined with each litigation since case 
3 

history has not established a firm standard. 

In addition, the Court's limiting of damages to 

actual injury in private plaintiff cases has been condemned 

as illusionary. One critic contends that the Court's con

cept of actual injury, which includes mental harm, has no 
4 

practical effect in lowering damages for journalists. 

•'•Anderson, "Libel," p. 21. ^Ashdown, p. 688. 
3 
George E. Stevens, "Negligence in Defamation Be

fore Gertz," Journalism Quarterly 56 (Winter 1979): 832. 
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Another area of concern has come in cases such as 

Herbert, where the Supreme Court has left determination of 

a prima facie showing of falsity to trial judges. Conse

quently, media defendants have no prior knowledge as to 

what trial judges will require, and not knowing what could 

create a "chilling of the editorial process." 

Editorial Process 

A third area of dispute involves the Court's grant

ing of pretrial discovery into the defendant's editorial 

process. Many commentators have reasoned that the editori

al process, like the final writing or broadcast, should be 

protected by the first amendment. Considering the small 

number of cases involving a necessary intrusion into the 

editorial process, one critic advocates an absolute editor

ial privilege for the press. Under circumstances where ac

tual malice must be proven, public figures or public offi

cials could prove actual malice by "inherent implausibil-

ity, inconsistent statements, and other circumstantial evi-

n2 

dence without injury to the editorial process." Under
standably, critics holding this position believe that first 

amendment rights are more important than the disclosing of 
3 

the information. 

•̂ Gregg A. Delaporta, "Defamation Plaintiffs May In-
auire into Editorial Process to Establish Actual Malice un
der New York Times," 14 Suffolk U. L. Rev. 46 (1980). 

^Ibid., p. 47. -̂ Hunter, p. 816. 
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Some doubts exist among legal scholars that, after 

the Herbert case, the New York Times rule may not provide 

the protection for the press which the rule has provided 

in the past. One scholar predicts a larger number of cases 

against the press than in the past since attorneys will be 

encouraged to accept cases that might have better chances 

of winning under the more recent case rulings. Along with 

the narrowing of the public figure category and the confu

sing standards for finding fault, the Court's "approval of 

extensive and intrusive discovery" may weaken the press' 

desire to undertake investigative reporting. 

To offset the Court's reluctance to establish guide

lines for inquiry into the editorial process, one scholar 

has suggested the following rules to unify trial court pro

ceedings : 

1. The process of publication from the earliest 
stages of acquisition through actual dissemination is 
generally entitled to constitutional protection. 

2. The plaintiff's discovery in a Sullivan-rule 
libel action should be directed first toward the ac
cumulation of third-party and objective information, 
the acquisition of which does not interfere with the 
publication process. 

3. Some inquiry into the publication process may 
be routinely allowed. For instance, unless there are 
confidentiality problems, the publisher should be ex
pected to provide the names of sources and other infor
mation such as unedited interview transcripts or tapes, 
copies of the publications or broadcast films or tapes 
in question, and similar items essential to a consid
eration of the principle issues. Usually, requests 
for such materials would not be unduly burdensome. 

^Frakt, p. 585. 
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4. Discovery of other than "routine" information 
should not be allowed unless the court determines that 
alternative sources are unavailable and that the infor
mation requested is central to proof of the plaintiff's 
case or unless the defendant uses such information de
fensively. 1 

Summary 

When discussing the libel controversy in these three 

areas, namely, the public person definition, fault standards, 

and inquiry into the editorial process, critics have ex

pressed fears of restrictions stemming from Court decisions 

in these areas. Many commentators agree that the restric

tions are severe enough to produce a chilling effect upon 

the communications industry. 

Critics have noted that the press' inability to 

verify absolutely each bit of information will lead to vol

untary suppression by the press. This consequence may be 

true especially concerning information about private in-
2 

dividuals which cannot be verified prior to publication. 

Journalists may become reluctant also to publish 

information about governmental employees or political fig

ures after considering the application of the private 

plaintiff standard. In facing the difficulty of separating 

private and public interest, the press may issue only in

formation which is clearly concerned with the public in

terest and suppress information which has any tendency to 

•'•Hunter, pp. 820-21. Ashdown, p. 675. 
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involve a purely private matter. 

Suppression of information also could occur in the 

editorial process. Possible inquiry into the editorial 

process may cause editors to hesitate in releasing informa

tion if editorial doubts have not been cleared. Trial 

judges may become reluctant also to dismiss suits or grant 

summary judgments in cases where public figures bring suit 
2 

against the media. 

Another source of concern is the increased costs 

of lawsuits which media plaintiffs will experience due to 

the Court's recent rulings. With more newsworthy persons 

falling within the category of individual person, scholars 

predict that more libel trials will result. For example, 

in cases where public plaintiffs proceed with inquiry into 

the editorial process of the defendant, summary judgments 
3 

will no longer exist, causing more lengthy trials. With 

the number of possible litigations increased and the like

lihood of longer trials, media defendants would face higher 

trial costs. The increased expense of defending statements 

might prevent journalists from publishing information 

where doubts about proving accuracy exist. With defendants 

^Ibid., p. 677 

^Frakt, p. 534 

Floyd Abrams, "Summary Judgment in Libel Suits" 
in Libel Litigation, by Richard N. Winfield, Chairman 
(New York: Practising Law Institute, 1979), p. 85. 
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paying between $50,000 to $100,000 to win a case, libel 

will affect the choice of whether to print. Court deci

sions since Rosenbloom have greatly increased the possi

bility of newsroom suppression of information. 

The Future of Libel 

Much of the confusion surrounding libel law comes 

from the combination of constitutional law provided by the 

Supreme Court and common law developed through the years of 

defamation cases at the state level. Many state courts 

have been reluctant to accept constitutional changes in 

common law libel; thus, confusion has become even greater. 

Under the circumstances of rising litigation costs, con-

fusing Supreme Court decisions, and unclear state appli

cations, journalists face difficult problems of knowing 

what and when to publish. 

State Jurisdiction and Libel 

Because libel is part constitutional and part com

mon law, laws vary from jurisdiction to jurisdiction. Each 

state has its own separate statutes and rulings through 

which libel law is determined. The Supreme Court's atti

tude of special protection for the open, robust debate of 

public issues has not been accepted by all jurisdictions. 

•̂ Anderson, "Libel," p. 21; Hill, p. 43; and Terrance 
Scott, "Jurisdiction Over the Press: A Survey and Analysis," 
32 Fed. Com. L. 19 (1980). 
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In addition, many state courts have been slow in accepting 

the New York Times ruling and have been hesitant in apply

ing the privilege. 

One example of the present inconsistency among 

states is in the area of fault standards. Some states 

require a private plaintiff to prove negligence, whereas 

other states require proof of reckless disregard. When 

showing negligence, plaintiffs in different states may be 

asked to use different approaches. Some states may define 

negligence in terms of "the conduct of the reasonably care

ful publisher or broadcaster," thereby calling upon "expert 

testimony" from comparable media. However, other states 

require the test of a "reasonable" person, where jury mem

bers use experience and instincts to decide whether an "or

dinary, prudent person" would have followed the same steps 

in publishing as the defendant. Therefore in all state 

jurisdictions libel law is considered "too sketchy to per-

I 3 mit a confident prescription for proof of negligence." 

Confusion concerning libel does not end with deter

mining negligence but extends to other areas. Some words 

may be held libelous in one part of the country, but because 

^Anderson, "Libel," p. 19 
2 
See above p. 56, n. 4. 

^Ibid., pp. 20-21. 
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the same words may not relate harm in another part of the 

country the words are not defamatory in that part of the 

country. Words which were once considered libelous may 

lose their significance and be ruled no longer libelous. 

These problems in libel are compounded by the journalist 

who does not realize that information remains libelous for 

the publisher even if statements are attributed to origi

nal sources, and by the publisher who has trouble dis

tinguishing between private and public affairs of public 

persons. Since the Supreme Court apparently has left de

termination of m.ost libel cases to the state courts, the 

future of libel could be determined at the state and lower 
2 

federal levels. Considering the confusing state of libel 

and the difficulty in interpretation of case history, the 

practicing journalist may experience only more frustration 

in libel litigation at the state level. 

Media Safeguards 

The complexity of libel lax7 and increased litiga

tion costs necessitate safeguards for journalists. Some 

journalists are urging the press to become "voluntarily 

3 more accountable" in the area of libel. 

In reference to the recent Supreme Court cases, 

standards have been suggested which could be used in 

Phelps and Hamilton, pp. 3-4. 

^Frakt, pp. 519, 522. ^Oakes, p. 170. 
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defense of allegations of fault. Whether the allegation 

is negligence or some other fault standard, statements of 

journalistic policy would benefit a media defendant's case. 

Some suggested policies in avoiding lawsuits are: 

Publication of the reply may be used as evidence of 
responsible and fair conduct. By giving the libeled 
person an opportunity to make a statement, the publish
er may find reason to further investigate the facts un
derlying the libel. . . . 
. Publishers may wish to require documentation estab

lishing the truth of facially libelous statements. . . 
Any written rules will be subpoenable and therefore 

must be evaluated in terms of the help or harm they 
will create as evidence. . . . A comprehensive rule-
book . . . would invite a claim that deviation . . . 
is proof of negligence, gross negligence or reckless
ness. . . . if the reporting conformed to the written 
policy, the existence of the policy constitutes evi
dence that the defendant publisher was not negligent, 
grossly negligent or reckless. 

Lawyers who counsel publishers should conduct semi
nars at least once a year for reporters, editors, and 
photographers. . . . 

Editors and reporters should be encouraged to seek 
legal advice as early as possible. . . . 

To the extent possible the story should indicate 
the sources for any allegations about named or identi
fiable individuals. 

Has the reporter or author checked the publisher's 
files for information relating to the same subject? 
. . . the fact that the reporter or author did not 
check the files may be evidence of negligence. ...-'-

Not only has negligence become a point of concern, 

but also the editorial process has been threatened by the 

Court's ruling in Herbert. In response, journalists have 

been warned to "control internal memorandimi expressing 

Katharine P. Darrow, "Pre-Complaint Phase: Deter
ring and Handling Claims," in Libel Litigation by Richard 
N. Winfield, Chairman (New York: Practising Law Institute, 
1979), pp. 11-26. 
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doubts as to truth of stories" and to "avoid loose talk in 

the newsroom" in an effort to support a publisher's de

fense. 

Confusion on libel law has prompted proposals from 

legal scholars advocating judicial reforms. One scholar 

has outlined a list of proposals for trial courts which in

clude steps for deciding on a uniform standard of negli

gence and simplifying the rules for awarding damages.^ 

Although these suggestions are needed, their acceptance and 

application may be years in coming, if at all. 

Summary 

According to many Supreme Court critics, the study 

of present libel law produces a muddled, confusing area of 

law. Scholars are divided on what direction the Burger 

Court will take in regard to balancing press rights and 

individual rights. Among media law experts, a popular 

view is that the Court is suppressing press rights in fa

vor of more liberal rights for the individual. These ex

perts interpret the Court's decisions after Rosenbloom as 

a method of tightening press restraints by narrowing the 

public figure category, establishing the negligence standard 

Dan Paul, "Discovery in Libel and Privacy," in 
Libel Litigation, by Richard N. Winfield, Chairman (New 
York: Practising Law Institute, 1979), p. 80. 

^Frakt, pp. 579-82. 
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for private plaintiffs, and permitting pretrial discovery 

into the editorial process. Resulting from the view of 

stricter press controls, legal advice to journalists has 

included safeguards to help journalists avoid libel law

suits and newsroom guidelines to protect the editorial 

process. 



CHAPTER SIX 

CONCLUSK^ 

Throughout the history of libel, justice has been 

defined by the Court's attempts to balance freedom. Some

times the judicial process has favored freedom of expres

sion; at other times individual rights have received the 

advantage. 

From 1964 to 1974 the Supreme Court's decisions fa

vored the press. The views of three Justices who regarded 

first amendment protection as absolute strengthened the 

press' cause. During the decade after the 1964 New York 

Times ruling, amplification of the actual malice test 

brought the press additional freedom with each case. 

However, beginning with the 1974 Gertz case, the 

Burger Court has ruled in favor of individual rights over 

press freedom while instructing state courts to assume the 

responsibility of controlling the future of libel. For 

example, in the Gertz case the Court invited each state 

to adopt its own standard of fault, and in the Herbert 

case the Court left the depth of inquiry into the editori

al process to trial judges. Although in the Gertz case the 

Court established limits on the acceptable fault standard 

of negligence and in the Herbert case the Court pointed to 

101 
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rules of procedure to be followed during the discovery 

process, the application of such suggestions is left pri

marily to state and federal courts. 

The diversity of state law combined with unclear 

distinctions in Supreme Court rulings has produced the pre

sent confusion in libel. What constitutes negligence? If 

an issue involves a public person, how does a publisher 

know if the issue is public or private? At what point in 

the discovery process will a trial judge rule that the mat

ter in question is no longer relevant to the plaintiff's 

case? These questions have been left unanswered by the 

Supreme Court and must be determined by a case-by-case 

method in lower courts. 

With the replacement of Justices Goldberg, Black, 

Douglas, and Warren, the press has lost the Warren Court's 

commitment to protect the press and has gained the Burger 

Court's determination to balance rights. Yet, to many le

gal scholars and to the press, the balance is one-sided. 

The Burger Court has been accused of diluting the press' 

protection by refusing to hear cases where public offici

als and public figures have recovered. In the area of 

private individuals, the Court has ruled consistently for 

the defendant in cases beginning with Gertz and has con

sidered more people to be categorized as private 

•̂ Anderson, "Libel," p. 19. 
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individuals. Recovery has become easier for private plain

tiffs in libel suits. First, the less stringent negligence 

test has been applied for private plaintiffs instead of 

the harsher actual malice test. In addition, actual injury 

is not limited to loss of money but may include mental an-
2 

guish and suffering as outlined by Justice Powell in Gertz. 

The Court has ruled also that proof of actual mal

ice for admitted public figures may require an inquiry in

to the thoughts and actions of the defendant. Although 

the Second Circuit Court ruled in the Herbert case that in

quiry "impermissibly burdens the work of reporters and 
3 

broadcasters," proof of reckless disregard has become 

easier for the plaintiff. Thus, media defendants will lose 

the granting of quick decisions in summary judgments which, 

in the past, has been "the rule rather than the exception." 

In the attempt to balance conflicting freedoms, 

the Supreme Court has established stricter conditions for 

defending a libel action. Although the Justices have as

sured media defendants that the Court's decisions are a 

continuation of the balancing principle, m.ost legal scholars 

•'•Gertz V. Robert Welch, Inc., 418 U.S. 323; Time, 
Inc. V. Firestone, 424 U.S. 448; Herbert v. Lando, 441 
U.S. 153; Wolston V. Reader's Digest Association, 443 U.S. 
157; and'Hutchinson V. Proxmire, 443*U.S. 111. 

^418 U.S. at 350. 

^568 F.2d 974, 977 (2d Cir. 1977). 

^Abrams, p. 85. 
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have left little hope for a reversal in the Court's tight

ening action. 

The communications industry is a powerful, far-

reaching network. Under present conditions, libel litiga

tion is costly and confusing. Large newspaper chains and 

major television networks may be able to survive the high 

legal costs and to obtain the specialized legal advice 

needed in defending a lawsuit, but smaller papers and tel

evision stations are threatened with financial disaster or, 

even worse, self-censorship. Therefore, journalists should 

become knowledgeable of libel law restrictions and the con

sequences of publishing defamatory statements. With the 

apparent narrowing of press freedom by the Supreme Court 

and the difficulty in interpreting the Court's rulings for 

future implications, libel law probably will continue to 

cause confusion and uncertainty. 
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