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CHAPTER I

INTRODUCTION

Approach

The purpose of this study is to describe and compare
the judicial b^havjor of two members of the Supreme Court
of the United States.

The orientations of the two Jus-

tices, Byron_R. White and Arthur J':-^ Goldberg ,-^ toward
recurrent constitutional issues will be analyzed.

There

are several reasons why these two Justices were selected.
First, the two Justi^ces were the only two appointments
of President John F. Kennedy.

This made possible a com-

parison of two Justices appointed by the same President.
Secondly, both Justices began their work in the 1962 term
of the Supreme Court.

Mr. Justice Goldberg resigned from

the Supreme Court in 1965.

Therefore, a limited time

President Kennedy's first appointment was Byron R.
Vvhite, the ninety-third appointment to the Supre-^.e Court;
and his second was Arthur J. Goldberg, the ninety-fourth
appointment to the Court. These totals include Chief
Justice John Rutledge, a recess appointment who failed
to secure Senate confirmation. Justices who were promoted to Chief Justice (vrhite and Stone) and who received
two separate appointments (Hughes) have been counted once

was available for analysis.

Tfhird)^,

an analysis of two

recent members of the Court allows for the study of the
contemporary Supreme Court.

FourtMy, investigations

of the voting behavior of Justices White and Goldberg
reveal dissimilarities in their attitudes toward many
2
issues.
The description and comparison will be focused upon
four dimensions of judicial attitudes.

The attitudes to

be subjected to analysis are liberalism-conservatism and
activism-restraint.

The judicial behavior of Supreme

Court Justices has frequently been described in terms of
3
these attitudes.
The voting behavior covered by this study includes
all those cases decided with full opinions during the
1962-1964 terms of the Supreme Court.

Per curiam decisions

^See Glendon Schubert, Judicial Policy-Making (Chicago
Scott, Foresman and Company, 1965, pp. 115-122, and Rocco J
Tresolini, Am.erican Constitutional Law (New York: The
Macmillan Company, 1965), pp. 745 and 761.
•^See Schubert, _0£. cit. ; C. Herman Pritchett, "Libertarian Motivation of the Vinson Court," American Political
Science Review,XLVII (June, 1953), pp. 321-336; and Tresolini, 0£. cit.

were not used.

The voting behavior of the Justices was

examined to determine the relative consistency of support
for the values of liberalism, conservatism, activism, and
restraint.

The opinion-writing behavior of the Justices

was analyzed to gain added insights into the support each
gave to these variables.

Thus, the two sources^of this

analysis are cumulativ£^voting records and statements made
in written opinions.
The cases utilized were divided into three broad classifications to facilitate analysis.
(1)

The classifications are:

cases involving the rights of criminal defendants,

(2)., cases involving political rights, and (3) cases involving
economic issues.^

These broad classifications were further

divided to simplify analysis.

The attitudes of each Justice

were determined and compared within each classification.

The

votes cast within each classification were divided between
support for liberal-conservative and activist-restraint values.
^Per curiam decisions were not used in this study because
of the difficulties presented in analyzing an unsigned opinion
which contains little factual material. A per curiam opinion:
". . . is a collective enterprise in which case no single •
name appears as author. . . . Generally, the per curiam opinion is considerably shorter than the individual Justice's
opinion and is concerned with less difficult and significant
questions." Harold J. Spaeth, An Introduction to Supreme
Court Decision Making (San Francisco: Chandler Publishing Co.,
1965) , p. 9.
^Multiple issues were involved in a number of cases;
therefore, some cases were counted more than once.
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liberal response in a criminal case was defined as

a vote supporting the claims of the criminal defendant.
Conversely, a conservative response was classified as a
vote rejecting the claims of the criminal defendant. A
liberal vote in political cases supports civil rights and
liberties.

A conservative vote in political cases limits

civil rights and liberties to maintain order in society.
Liberalism in economic cases supports a more equal distribution of wealth, services, and goods. An economic
conservative would vote to protect vested economic interests, to maintain unequal distribution of wealth, and to
limit government regulation of business. J
The other two attitudes to be analyzed are those of
activism and restraint. (Activism is found when a Justice
favors the substitution of the Supreme Court's decision
for that of other policy-makers.) , Conversely, restraint
occurs when a Justice upholds the decisions of other
policy-makers.) These attitudes involve the Justice's
conception of the proper role of the Supreme Court in
the American scheme of government.

"The components of liberalism and conservatism will
be described in greater detail in each of the substantive
chapters.

The Justices

Since a Justice's judicial philosophy may be heavily
influenced by his social and political background,"^ a
portion of this first chapter will be devoted to a discussion of the backgrounds of the Justices.
Justice White
Byron R. White was born in 1917 in Wellington,
p

Colorado.

He was the son of the town mayor. White grad-

uated as the valedictorian of his high school class and
attended the University of Colorado. He worked his way
through college and graduated with honors and was later
honored with a Rhodes scholarship.

During his college

years, he had become^a football player of national renown
and had played professional football for a short time
after his graduation.
"^See John R. Schmidhauser, The Supreme Court (New
York: Holt, Rinehart and Winston, 1963).
8
The major sources of the biographical material
used here are: "Bigger Voice for Big Cities," Newsweek,
April 9, 1962, p. 33; "From Triple Threat to the Bench,"
Time, April 6, 1962, p. 16; and James E. Clayton, The
Making of Justice (New York: E. P. Dutton & Company, Inc.,
1964) , pp." 51-54.

He attended Oxford University in 1939. While at Oxford,
White met John F. Kennedy at a diplomatic reception.

They

met again the next year while both were vacationing in
Munich, Germany.

Later both men served in the Navy during

World War II. f\They served together in the Solomon Islands.
It was Byron White who reported the PT-boat incident that
9
later was to make Kennedy a war hero. /
Upon his discharge from the Navy in 1946, White
entered the law school at Yale and later graduated magna
cum laude. Upon graduation from law school. White was
honored with an appointment as law clerk to Supreme Court
Chief Justice Fred Vinson.

After his appointment had

expired in 1947, he returned to Colorado and became a
recognized attorney in a Denver law firm.
Byron White had participated very little in politics
prior to 1960.

In 1960 John F. Kennedy enlisted White's

aid in organizing the Colorado delegates to the Democratic
National Convention.

Robert Kennedy named White head of

the National Citizens for Kennedy Committee after the
^Clayton, 0£. cit., p. 52.
"From Triple Threat to the Bench," 0£. cit., p. 16.
His political participation was limited to Denver's
Democratic ward politics. Ibid.

convention.

White was appointed Deputy Attorney General

by President Kennedy.

While in this position White gained

recognition for his direction in suppressing the Freedom
12
Riders' Riots in 1961.

White served as Deputy Attorney

General until he was appointed to the Supreme Court.
On March 30, 1962, President Kennedy announced his
appointment of Byron R. White as Associate Justice to
the Supreme Court.

He was named to replace Justice

Charles E. Whittaker who retired because of physical
disabilities.

White had had no prior judicial experience.

President Kennedy remarked in a news conference upon
appointing White that: "I have known Mr. White for over
twenty years.

His character, experience, and intellectual

force qualify him superbly for service on the nation's
13
highest tribunal."

The American Bar Association's

Standing Committee on the Federal Judiciary classified
White as "exceptionally well qualified."

^^ibid.
•^•^"Bigger Voice for Big Cities," 0£. cit. , p. 33.
•••^Ibid.

8
Justice Goldberg
• There are many similarities in the backgrounds of
Byron White and Arthur Goldberg.

Goldberg was a man of

humble origins. •'•^ He was born in 1908 in Chicago, Illinois
He was the eleventh child of a Russian-Jewish immigrant.
He worked hard throughout his childhood helping his father
peddle fruit in the streets and later working in a Chicago
shoe factory.

He attended Northwestern University Law

School and graduated with highest honors before he was 21.
His admittance to the Illinois Bar required a waiver of
its minimum age requirement.

Upon admission to the Bar

he immediately entered practice with a Chicago law firm.
Goldberg developed a fine reputation in labor law
16
within a few years.

In 1936 he campaigned in behalf of

President Roosevelt and became acquainted with Chicago's
labor leaders.

He later became involved with the internal

politics of labor unions as general counsel for the CIO
labor union and was a figure in the merger of the AFL-CIO
labor unions.

Goldberg was also influential in compelling

The major sources of the biographical material used
here are: Clayton, 0£. cit., pp. 40-49; "Mr. Justice
Goldberg," New Republic, CXLVII (September 10, 1962), p. 6;
and "The Old Order Changeth," Time, September 7, 1962,
pp. 14-15.
•^^"The Old Order Changeth," 0£. cit. , p. 14.

the Communist-inspired unions to leave the new organization."^"^
Goldberg, an ardent Democrat, worked energetically to develop labor support for Kennedy in the election of 1960.
President Kennedy appointed Goldberg Secretary of Labor.
As Secretary of Labor, Goldberg traveled around the United
States as the official government representative while
mediating labor disputes and, in a short time, was recognized as an esteemed member of Kennedy's cabinet.

18

In April of 1962 Justice Felix Frankfurter suffered
a stroke that left him partially paralyzed.
reluctantly resigned.

Frankfurter

President Kennedy thereby gained

the opportunity to appoint his second Justice to the
Supreme Court.

On August 28, 1962, Goldberg was informed

of his appointment.
sit on the Court.

At 54 Goldberg was the fourth Jew to

Although Goldberg was highly qualified

to be appointed to the Court, it has been claimed that one
factor in his selection was that " . . . political doctrine
19
demanded that his [Frankfurter's] successor be a Jew."
President Kennedy was reported to have been planning to

^^Clayton, 0£. cit., p. 43.
Ibid.
"The Old Order Changeth," 0£, £it., p. 14.

1?--

10
appoint Goldberg to the Court anyway; his appointment was
20 Goldberg had had no judicial
only a matter of time.*^*^
experience prior to his appointment.
Press Evaluation

The press routinely evaluates the ideological orientation
of newly appointed Justices,

There were many observations

made upon the appointments of Justices White and Goldberg
by leading periodicals attempting to evaluate their ideological position.

The press evaluation generally indicated

that although judicial philosophy and temperament are subject to change, in all probability, Kennedy believed that
he had appointed two "New Frontiersmen" to the Court,
White's appointment brought comments containing a
rough consensus on what constituted his basic philosophical
orientations.

In an article in Life magazine he was por-

trayed as objective:

" . . . White is a man of depth and

and intensity with capacity for dispassionate analysis.
The court White joins—split four and four on many basic
philosophical questions—can use precisely those qualities. ..21
20Clayton, 0£. cit., p. 43.
21
"A Brainy and Brawny Man: Whizzer Makes the Court,"
Life, April 13, 1962, p. 45.

11
On the other hand, Newsweek pointed out:
It is hazardous to predict how any new appointee
will act on specific cases, and particularly so in
the case of White, who is a complicated intellectual
and impossible to type-cast. Philosophically he is
moderately liberal, but he is by no means doctrinaire,
and he is given to re-examining his own views.^^
This latter observation appears to have been substantiated
23
by later studies. -" For example, Rocco J. Tresolini writes
that "Though a liberal Democrat, White seems to have more
reserve than his new colleague. Justice Goldberg, in espousmg an 'activist' role for the Court."

24

A number of commentaries were given on Goldberg's
ideological disposition.

The New Republic forecasted

that Goldberg' philosophy would closely follow that of
25
Frankfurter's.

A later study observed that "A vigorous

liberal on social and political questions, it quickly
became apparent that, as a Justice, Goldberg would not
subscribe to the 'self-restraint' philosophy of his pred26
ecessor. Justice Frankfurter."
Time forecasted that:
^^"Bigger Voice for Big Cities," 0£. cit., p. 33.
^^See Schubert, 02. cit., pp. 115-122.
Tresolini, 0£. cit., p. 761,
25.1

">lr. Justice Goldberg," 0£. cit. , p, 5.
26
Tresolini, 0£. cit. , p'. 745.

12
. . . on his record Goldberg would seem likely
to make the Court lopsidedly liberal. Only a few
months ago. New Frontiersman Byron White succeeded
Charles Evan Whittaker, a Republican of conservative
leanings, tipping the wobbly balance between liberal
and conservative blocs. With Frankfurter gone, the
old conservative bloc is now reduced to a chip: Tom
Clark and John Marshall Harlan, occasionally joined
by Potter Stewart.27
A later study has evaluated Goldberg as a political liberal
28
and an economic moderate.
The appointments of White and Goldberg to the Supreme
Court were the subject of much speculation.

White and

Goldberg had both served as dynamic members of the Kennedy
political machine.
the Court?

What would their philosophy be once on

Conservative-oriented Arthur Krock answered

the question critically:
The direction of the Court, now stabilized in so
far as can be guessed from the record of the political
philosophy of justice-designate Goldberg, is toward
these national goals: (1) The supremacy of the Court
in making public policy, which has included reversing
its own precedents and amending the Constitution by
interpretation instead of act of Congress or by the
process prescribed in the national charter. (2) Expanding Federal Executive Government intervention in
the activities of American life, (3) Increasing
restraints on the investigatory procedures of Congress,
newly discovered in the First Amendment. (4) Employment
of the "equal rights" guarantee of the Fourteenth
27
"The Old Order Changeth," 0£. cit., p. 15
28
See Schubert, _op. cit. , pp. 115-122.

13
Amendment to take jurisdiction over controversies the
Court long excluded as "political." if both of
Mr. Kennedy's Court appointees . . . obstruct these
goals, the President is not the only citizen who will
be greatly surprised.29
Krock's reflections on the Court are typical of the many
criticisms levied against the Warren Court.
From the foregoing observations it appears that both
Justices were usually considered liberals. "^^ For purposes
of this study, this would mean that both Justices would be
sympathetic to the claims of criminal defendants, would
uphold civil rights and liberties, and would favor an
economic policy aimed at the more equal distribution of
goods.

The observations also intimated that both Justices

would vote actively in overruling the decisions of other
policy-makers.

However, Tresolini has pointed out that

Justice White was less activist than Justice Goldberg.
The judicial philosophies of Justices White and Goldberg will be examined in the chapters that follow.

The

degree of support for liberalism-conservatism and activismrestraint by each Justice will be described.

Therefore,

^^Arthur Krock, The New York Times, June 26, 1962, p. 1
"^^Schubert labeled Goldberg a political liberal and an
economic moderate, whereas he classified White as a political conservative and economic moderate. See Schubert, op.
cit., p. 114.

14
the findings of this study will tend to test the accuracy
of the observations and conclusions described above

CHAPTER II
PROTECTION OF CRIMINAL RIGHTS
Introduction

frhe focus of attention of the Supreme Court has
shifted in the last 30 years from economic issues to the
issues of civil liberties and the rights of persons!
Many political scientists have noted this shift.

Samuel

Krislov has observed that "The Roosevelt Court and its
successors have all been pre-eminently civil liberties
courts."

Carl Brent Swisher made a similar observation

when he wrote that: "The concept of the primacy of civil
2
liberties got its formal start in , . , 1938."

A direct

result of this shift of attention has been the increased
protection of the criminal defendant.
A criminal law is ". , . any law which creates a
3
crime and provides for its punishment . . . ."
The
Samuel Krislov, The Supreme Court in the Political
Process (New York: The Macmillan Company, 1965), p. 106.
^Carl Brent Swisher, The Supreme Court in Modern
Role (New York: New York University Press, 1965), p. 183
Robert E. Cushman and Robert F. Cushman, Cases in
Constitutional Law (New York: Appleton-Century-Crofts,
Inc., 1963), p. 106.
15

16
making of criminal law is essentially a legislative task.
fm

the United States both the state and federal govern-

ments have adopted elaborate criminal codes to protect
societi^.

These codes impose restrictions on individual

behavior and impose sanctions for violations of these
restrictions.

Punishment for criminal deeds may be the

deprivation of life, liberty, or property.
One of the functions of state and federal judiciaries
is to provide the mechanics for interpretation and application of criminal laws.

Since " . . . criminal law is

the ultimate weapon of society"; and " . . . its proper
use . . . the most imperative of society's duties,"

it

is important that fairness be achieved when the state
and federal court systems interpret and apply criminal
law.

Both court systems provide appeal structures to

guarantee that fairness is achieved.

If a convicted

criminal believes he was not afforded fairness in his
trial, he may appeal the decision.

The more important

grounds for appeal are procedural error, a violation of
state or federal constitutional rights, or a flaw in the

^Charles L. Black, Perspectives in Constitutional
Law (Englewood Cliffs, N.J.: Prentice Hall, Inc., 1963),
p. 106.

17
criminal law itself.

5

State criminal convictions, if a

federal question is involved, may be appealed to the United
States Supreme Court.

It should be pointed out that:

Only at the supreme court level is there any bridge
between the state and federal courts. When a case
involves federal statutes or rights under the federal
Constitution, the decision of a state supreme court
may be appealed to the United States Supreme Court.^
In this manner the Supreme Court exercises a limited supervision over questions of criminal law.
The purpose of this chapter is to evaluate the attitudes of Justices White and Goldberg toward the protection
of the criminal defendant.

The position of the Justices

will be drawn from the 108 criminal cases decided with
full opinions during the 1962-1964 terms of the Supreme
Court,
Liberalism-Conservatism
The criminal cases decided during the 1962-1964 terms
are divided into six categories to facilitate analysis.
The categories are as follows:

5"ln almost every case the litigants have a right to
appeal," Herbert Jacob, Justice in America (Boston:
Little, Brown and Company, 1965), p. 136.
^Ibid., p. 137.

18
(1) Fourth Amendment cases involving searches
and seizures and related questions.
(2) Jury trial cases involving right to trial
by jury, discrimination in jury selection, waiver
of jury trial, and others.
(3) Fair trial concepts involving issues of
double jeopardy, right to counsel and transcript,
coerced confessions, witness confrontation, selfincrimination, and others.
(4) Cases dealing with free speech, obscenity
convictions, sit-in convictions, immunity from
legislative investigation, and rights of privacy.
(5) Federal rules of criminal procedure.
(6) Deprivation of citizenship, denaturalization, and other cases.
The categories are based upon the similarity of the constitutional issues involved.
Liberalism in criminal cases is defined here as
7
sympathy or support for the criminal defendant.

The

liberal Justice would protect the rights of the alleged
criminal; therefore, in evaluating these criminal cases,
a vote cast in favor of a claim made by the criminal
defendant is considered to be a liberal response.

A

vote rejecting the claim of a criminal defendant is considered a conservative response.
7
See Glendon Schubert, Quantitative Analysis of
Judicial Behavior (Glencoe: Bureau of Social and Political Research, Michigan State University, 1959), pp. 8688; and C. Herman Pritchett, "Libertarian Motivations on
the Vinson Court," American Political Science Review, XLVII
(June, 1953), p. 327.

19
The number of liberal responses given by Justices White
and Goldberg in each of the six categories is presented in
Table I.

Table I depicts the orientation of each Justice

in terms of his relative consistency of support for liberal
decisions in criminal cases.

The data presented in Table I

show a consistent and substantial difference in the number
of liberal responses made by each Justice.

The disagreement

indicates a difference in the liberal-conservative values
held by the two Justices and will be analyzed in terms of
the six categories of criminal cases.

TABLE I
LIBERAL VOTING OF JUSTICES WHITE AND GOLDBERG
IN CRIMINAL CASES, 1962-1965
<

\

VI

Total
Liberal
Votes
Cast

II

III

IV

V

16
f
cases

16
cases

30
cases

22
cases

14
cases

10
cases

108
cases

White

50%

44%

40%

64%

29%

30%

44%

Goldberg

7 5%

75%

83%

91%

50%

90%

79%

Category
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The Fourth Amendment
The first category is composed of cases involving
the meaning and application of the Fourth Amendment,

Out

of the 16 cases in this category. Justice Goldberg cast
12 liberal votes and Justice White cast eight.^
Justices White and Goldberg agreed in all the cases
in which Goldberg delivered an opinion.

The three majority

opinions delivered by Mr, Justice Goldberg involved the
meaning of "probable cause,"

In the Aguilar case^ Goldberg

was of the opinion that a search warrant had been improvidently granted because it was issued as a result of hearsay
evidence.

In his opinion in One 1958 Plymouth Sedan

Justice Goldberg applied the Weeks doctrine
forfeiture proceeding.

to a state

He believed the forfeiture of an

automobile to be illegal since the forfeiture depended

8Mr, Justice Goldberg delivered three majority opinions and one minority opinion in the cases in the first
category, Mr. Justice White wrote no decisions in these
cases.
Aguilar v, Texas, 378 U.£. 108 (1964).
^^One 1958 Plymouth Sedan v. Pennsylvania, 380 U,S^.
693 (1965),
^^Weeks v. United States, 232 U.S^. 383 (1914). The
Weeks doctrine requires the exclusion of illegally obtained
evidence.

><:!K><:!K><:!K><:!K><:tt.Jl.<^

21

^n^n^w^w^wT-

upon the admission of evidence obtained in violation of
the Fourth Amendment.
Goldberg's opinion in the Ventresca case

12

seemingly

conflicted with his opinion in the Aguilar decision.

In

this case Goldberg was of the opinion that a search warrant issued from a United States District Court was valid
although the affidavit was issued as a result of hearsay
evidence.

Speaking for seven members of the Court, he

wrote:
, , , the Fourth Amendment's commands, like all constitutional requirements, are practical and not
abstract. If the teachings of the Court's cases
are to be followed and the constitutional policy
served, affidavits for search warrants, such as the
one involved here, must be tested and interpreted
by magistrates and the courts in a common-sense and
realistic fashion. Technical requirements of elaborate specifity . , , have no proper place in this
area.^^ (Italics mine.)
Since Justice White agreed with Goldberg in these three
cases, it appears that both Justices showed a more conservative bias in federal cases.

The Cleary case

Further substantiates this view.

In this case White and

Goldberg agreed that the injunctive relief granted to
12
United States v. Ventresca, 380 U.^. 102 (1965).
13Ibid., p. 108,
14
Cleary v, Bolger, 371 U.£, 392 (1963) ,

22
restrain a federal officer from testifying at a state
criminal prosecution was not essential to the vindication
of federal policy.

In this case the Supreme Court frus-

trated a state court's attempt to use illegally obtained
materials secured by a federal officer.

In these four

cases both Justices upheld federal criminal convictions
involving Fourth Amendment issues, whereas they overruled
state criminal convictions involving Fourth Amendment
questions.15
Although Justices White and Goldberg agreed in all
the cases in which Goldberg delivered an opinion in this
first category, their voting records are considerably
different.I'v Their attitudes diverged in four cases involving the admittance of evidence secured by searches
and seizures.

In these four cases Goldberg voted to re-

verse criminal convictions based on evidence he believed
secured in violation of the Fourth Amendment.

Justice

White, on the other hand, voted to affirm the convictions
based upon such evidence.

15
This contradiction in their attitudes toward federal and state criminal cases will be explained in the
active-restraint portion of this chapter.

23
In Lopez v. United States

16

White voted with the

majority, upholding a federal conviction for bribery of
an Internal Revenue agent.

Goldberg believed that the

electronic surveillance used by the federal agents was a
violation of the Fourth Amendment, He was of the opinion
that such evidence should not be used in federal courts,
17
In the Rugendorf case

Goldberg voted with the minority

that expressed the view that a criminal defendant is entitled to the disclosure of the identity of the informers
on which his warrant had been based. White voted with
the majority which held that the search and seizure was
valid because it was supported by a sufficient affidavit.
18
In Fahy v. Connecticut

White voted to uphold a convic-

tion which was based upon a search and seizure conducted
without a warrant.

The majority of the Court, Goldberg

included, held that the search was not based upon "probable
19
cause," In Sun v. United States
the majority of the
Court, Goldberg included, decided that a number of federal
-^^Lopez V, United States, 373 U,S^. 427 (1963) .
^"^Rugendorf v. United States, 376 U.S^. 528 (1964) .
^^Fahy v. Connecticut, 375 U.S. 85 (1963).
^^Sun V. United States, 371 U.S. 471 (1963).

I
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narcotic convictions were invalid because they were not
based upon evidence secured by "probable cause."

White

dissented on the ground that the arrests were lawful.

Jury Trial

The second category, concerning jury trial issues,
consists of 16 cases.

In these 16 cases Justice White

cast a total of seven liberal votes; Justice Goldberg
cast a total of 12,

The opinions which each Justice

delivered illustrate the basis of this difference.

20

A few cases in this category illustrate the different positions taken by Justices White and Goldberg
in cases concerning jury trial issues.

For example, in

21
Swain v. Alabama

Mr. Justice White, speaking for five

members of the Court, was of the opinion that an accused
Negro was not constitutionally entitled to a proportionate
number of his race on the jury which tried him,

Goldberg

dissented from this majority opinion in this case.

He

was of the opinion that a prima facie case of discrimination
20
Mr. Justice White delivered two majority opinions and
one minority opinion in Category II. Mr. Justice Goldberg
delivered one majority opinion and three minority opinions
in these cases.
^•^Swain v. Alabama, 380 U.S. 202 (1965).

25
against Negroes in the selection of juries was present.
22
In Goldberg's minority opinion in the Barnett case,
he held that Ross Barnett, ex-governor of Mississippi,
was entitled to a trial by jury.

Barnett was being

tried without a jury for contempt of federal court as a
result of the violation of an injunction directing the
admission of a Negro to the University of Mississippi.
White voted with the majority in this case, upholding the
trial without jury.
These cases indicate that Justice Goldberg gave a
more constant support to the extension of jury trial to
criminal defendants than did Justice White.

Justice

Goldberg more consistently voted to protect criminal
23
rights and overrule state convictions.

He voted to

overrule a lesser number of federal convictions; however, there were exceptions to this general pattern.
24
In the Baggett case
Justice White, speaking for
seven members of the Court, declared a Washington
^^United States v. Barnett, 376 U.S^. 681 (1964) .
2^"I adhere to and support the process of absorption by means of which the Court holds that certain
fundamental guarantees of the Bill of Rights are made
obligatory on the States through the Fourteenth Amendment." See Goldberg's minority opinion in Pointer v.
Texas, 380 U.S. 400, 414 (1965).
^"^Baggett v. Bullitt, 377 U.§. 360 (1964).
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statute recjuiring teachers to submit to a loyalty oath
invalid.

The statute provided that a person who did not

submit to the oath could be dismissed without a hearing
before a jury.

Justice Goldberg agreed with the majority
25

decision.

In the Sansone case

Goldberg took a less

liberal view of the right to jury trial.

In his majority

opinion Goldberg said that a person indicted under the
Internal Revenue Code for evasion of federal taxes was
not entitled to plead to a lesser offense.

Sansone had

asked the trial court to instruct the jury that they
might acquit him of the major charge and find him guilty
of a lesser offense.

The court had refused. White con-

curred in Goldberg's opinion in this case.
Fair Trial Concepts
The third category contains 30 cases dealing with
fair trial concepts. Most of the cases in this category
involve issues of criminal procedure.

Coerced confessions,

self-incrimination, right to counsel and transcripts, and

^^Sansone v. United States, 380 U.S. 343 (1965)
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similar issues are involved.

Justice White cast 12 liberal

votes, and Justice Goldberg cast 25 in this category.

26

Mr, Justice White did not favor protecting the criminal defendant to the extent that Justice Goldberg did in
these cases. Justice Goldberg delivered the majority
27
opinion m the now famous Escobedo case.
In this opinion
he pointed out that:
. , . no system of criminal justice can, or should,
survive if it comes to depend for its continued
effectiveness on the citizens' abdication through
unawareness of their constitutional rights. No
system worth preserving should have to fear that
if an accused is permitted to consult with a lawyer,
he will become aware of, and exercise, these rights.
White dissented from this opinion.

He wrote that:

By abandoning the voluntary-involuntary test
for acinissibility of confessions, the Court seems
driven by the notion that it is uncivilized law enforcement to use an accused's own admissions against
him at his trial. It attempts to find a home for
this new and nebulous rule of due process by attaching it to the right to counsel guaranteed in the
federal system by the Sixth Amendment and binding
upon the States by virtue of the due process guarantee of the Fourteenth Amendment.
In Category III Mr. Justice White delivered one
majority opinion and eight minority opinions. Mr. Justice
Goldberg delivered six majority opinions and five minority
opinions.
27Escobedo v. Illinois, 378 U.S_. 478 (1964) ,
28.
'ibid. , p. 490

28
It is incongruous to assume that the provision
for counsel in the Sixth Amendment was meant to
amend or supersede the self-incrimination provision
of the Fifth Amendment, which is now applicable to
the States.29
White rejected the development of new constitutional
interpretations to protect the individual.

He believed

that the standard interpretation of constitutional protections provided sufficient protection of the rights of
the criminal defendant.
Estes case

30

He dissented in the spectacular

and contended that the Court's ban on the

use of cameras in the courtroom was premature.

The time

was not right to promulgate such a broad constitutional
31
principle.

Goldberg favored a broad interpretation of

constitutional safeguards to protect the rights of the
criminal defendant.
Mr. Justice White ordinarily did not broaden con32
stitutional protections, and the M a H o y case
be no exception.

proved to

In this case White attacked the Court's

extension of the self-incrimination provision to the
2^Ibid., pp. 496-497.
-^^Estes V. Texas, 381 U.£. 532 (1965)
^^Ibid., p. 615.
32Ma H o y v. Hogan, 378 U.S. 1 (1964).

[-<'fi-<'fi-<'fi-<{
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states.
court.

Malloy had been sent to prison for contempt of
He had repeatedly invoked the Fifth Amendment's

privilege against self-incrimination in a state court.
The majority of the Supreme Court held that this contempt
conviction was invalid because the Fifth Amendment's privilege against self-incrimination was applicable to the
states.

But in White's dissenting opinion he said:

Theoretically, under some unknown but perhaps possible
conditions any fact is potentially incriminating.
But if this be the rule, there obviously is no reason
for the judge, rather than the witness, to pass on
the claim of privilege. The privilege becomes a
general one against answering distasteful questions.
34
In Murphy v. Waterfront Commission

White wrote a con-

curring opinion which claimed the privilege against
self-incrimination does not require absolute immunity
from answering questions put before the defendants by a
state investigating committee.

In the majority opinion

in this case. Justice Goldberg pointed out that the Fifth
Amendment's privilege against self-incrimination was fully
applicable to the states.

^^Ibid., p. 37.
34
See Murphy v. Waterfront Commission, 378 U.S_. 52
(1965).
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.35 Goldberg delivered the majority
In the Draper case-^-"
opinion requiring a free transcript to indigent defendants
in criminal trials.

White dissented on the ground that

the claims of error by the defendants were without basis
in law.

Justice White did not readily extend due process

to criminal defendants as did Goldberg. "^^

There was one

major exception to this general rule, the Jackson case.

37

In White's majority opinion in the Jackson case he
used the Fourteenth Amendment's Due Process clause to
strike down a conviction because he believed that a jury
could not find a confession voluntary after it had determined its truthfulness. "^^

Goldberg agreed with White's

opinion in this case.

J-

Free Speech and the Rights of Privacy

In the fourth category the liberal voting behavior
of both Justices increased.

Of the 22 cases involving

35Draper v. Washington, 372 U.§. 487 (1963).
"^^See Brady v. Maryland, 373 U.S. 83 (1963) and
Haynes v. Washington, 373 U.§. 503 (1963).
^"^Jackson v. Dermo, 378 U.§. 463 (1964) .
38
The confession was obtained from Jackson while he
was under the influence of Demerol and scopolamine (truth
drugs).
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the First Amendment, Goldberg cast 20 liberal votes, and
Justice White cast 14.

Table I indicates that both Jus-

tices supported liberal decisions more consistently in
these cases than in any other category.

A substantial dif-

ference of opinion existed between the two Justices.
Mr. Justice Goldberg concurred in Justice White's
40
majority opinion in the McLaughlin case.

In this case

the Court invalidated a Florida cohabitation statute that
made it a criminal offense for a white person and a Negro
of opposite sexes and not married to one another to occupy
the same room at night.

This decision rested upon the

Equal Protection clause of the Fourteenth Amendment.
the Griswold case

In

the Supreme Court invalidated a Con-

necticut statute which made the use of, or administration
of, contraceptives a criminal offense.

White, writing in

a concurring opinion, argued that " . . . this Connecticut
law as applied to married couples deprives them of 'liberty'
without due process of law, as that concept is used in the
39
Mr. Justice Goldberg delivered three majority opinions and five minority opinions in Category IV. Mr. Justice White delivered one majority opinion and one minority
opinion in these cases.
^^McLaughlin v. Florida, 379 U.S^. 184 (1964) .
"^^Griswold v. Connecticut, 381 U.S. 479 (1965).
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Fourteenth Amendment."

42

Justice Goldberg also concurred

with the majority decision but upon different grounds.
He was of the opinion that:
Although the Constitution does not speak in so
many words of the right of privacy of marriage, I
cannot believe that it offers these fundamental
rights no protection. . . . Rather, as the Ninth
Amendment expressly recognizes, there are fundamental personal rights such as this one, which are
protected from abridgment by the Government though
not specifically mentioned in the Constitution.^3
(Italics mine.)
In the Garrison case44 the majority of the Court reversed
a criminal defamation conviction on the ground that the
conviction violated the First Amendment guarantee of free
speech. White concurred in the majority opinion. Mr.
Justice Goldberg wrote a concurring opinion in this case.
He declared that citizens and press have an unconditional
freedom to criticize the conduct of public officials.
The disagreements between Justices White and Goldberg
were based primarily on the degree to which each Justice
was willing to extend constitutional provisions.

Justice

White relied on the standard interpretations of the

42ibid., p. 502.
^^Ibid., pp. 495-496,
^^Garrison v. Louisiana, 379 U.S. 64 (1964).
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Fourteenth Amendment while Goldberg broadened the protection of the alleged criminal by innovating new constitutional interpretations, in the Griswold case Goldberg
based his decision upon the Ninth Amendment, a previously
unused provision.

Justice White relied on the Fourteenth

Amendment—a standard interpretation.

In the Garrison

case White_voted with the majority invalidating a conviction on the basis of freedom of speech./ Goldberg, on the
other hand, declared that citizens and press not only
have a right, but an unconditional right to free speech.
Justice VThite's rejection of new constitutional interpretations led to frequent disagreements with Goldberg/^
This disagreement was particularly evident in the
45
Cox cases.

In these two cases Goldberg delivered the

majority opinions.

These decisions invalidated the con-

viction of a civil rights leader involved in a sit-in
demonstration.

In his opinion Goldberg expressed the

belief that Cox's actions were not criminal but merely
expressions of free speech and assembly, and, therefore,
his conviction was invalid.

Justice White was of the

"^^Cox V. Louisiana, 379 U.£. 536 (1965) , and Cox
V. Louisiana, 379 U.S. 559 (1965).

34
opinion that Cox could be punished for violations of the
state breach of peace statute involved.

In voting to

uphold the conviction, he declared that ". , . a t some
point the authorities were entitled to apply the statute
46
and clear the streets."

Justices White and Goldberg

47
also disagreed in the Gibson case.

This case involved

the Florida state legislature's investigations of Communist infiltration into the National Association for the
Advancement of Colored People,

Speaking for a majority

of five, Goldberg refused to uphold a contempt conviction
of the local president of the organization, who had refused to produce the records of the Florida chapter of
the N.A.A.C.P,

Goldberg argued that:

Nothing we say here impairs or denies the existence of the underlying legislative right to
investigate or legislate with respect to subversive
activities by Communists or anyone else; our decision
today deals only with the manner in which such power
may be exercised and we hold simply that groups which
themselves are neither engaged in subversive or other
illegal or improper activities nor demonstrated to
have any substantial connections with such activities
are to be protected in their rights of free and private association.
46Cox V. Louisiana, 379 U.S^. 559, 593 (1965).
^Gibson v. Florida Legislative Investigation Committee, 372 U.S^, 539 (1963).
"^^Ibid. , pp. 557-558.
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White dissented from this opinion, contending that:

"The

net effect of the Court's decision is, of course, to insulate from effective legislative inquiry and preventive
legislation the time proven skills of the Communist Party
in subverting and eventually controlling legitimate organizations."

49

Federal Rules of Criminal Procedure

Category V is marked by a large decrease in the support of criminal defendants by the Justices.

Out of a

total of 14 cases involving federal criminal laws and
federal rules of criminal procedure, Goldberg cast 7
liberal votes and White cast 4.

50

Justices White and Goldberg agreed considerably in
interpreting federal rules of criminal procedure.

They

had little sympathy for the criminal defendants, whether
granting appeals on the basis of timeliness,

51

transfer

49Ibid., p. 585.
Mr. Justice White delivered one majority opinion
and one minority opinion in Category V. Mr. Justice Goldberg delivered two minority opinions.
51See United States v. Healy, 376 U.S^. 75 (1964).
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of trials,
or disallowing the admittance of incriminating evidence.

53

However, they did agree in cases that

entitled a criminal defendant to be present at the final
imposition of his sentence,
proceedings,

54

reversed federal contempt

or allowed timely appeals.

In the Ungar case 57 White, speaking for six members
of the Court, was of the opinion that a trial judge was
not constitutionally disqualified from sitting in a contempt proceeding merely because he had tried the original
case.

Goldberg dissented, declaring that the defendant

was entitled to a different judge.

In the Jaben case

58

White delivered a concurring opinion in which he refused
to consider whether probable cause had been established
in the determination of whether a taxpayer had committed

52see Piatt v. Minnesota Mining and Manufacturing
Company, 376 U.S^. 240 (1964) .
53campbell v. United States, 373 U._S. 487 (1963) .
^^See United States v. Behrens, 375 U.£. 162 (1963).
^^See Holt v. Virginia, 381 U.S. 131 (1965).
See Corey v. United States, 375 U.S. 169 (1963),
and Fallen v. United States, 378 U.^. 139 (1964).
^^Ungar v, Sarafite, 376 U.£. 575 (1964).
^Qjaben v. United States, 381 U.S. 214 (1965).
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an offense.

Goldberg again dissented, saying in part that:

"I cannot accept the Court's view that the nature of the
offense charged in this case excuses the Government from
setting out any of the facts underlying the conclusion
5Q

that the petitioner understated his income.'

Again,

Mr. Justice Goldberg was more sympathetic to the demands
of the criminal defendant than was Justice White.
Citizenship Cases

The sixth category is composed of cases involving
issues of American citizenship.

There existed a large

amount of disagreement between Justices White and Goldberg
in these cases.

Goldberg cast nine liberal votes and

White cast three in the 10 cases in this category.

60

It should be pointed out that there exists a difference of opinion toward the criminal nature of the citizenship and denaturalization cases found in the sixth category
With regard to this last category, it has been observed
that:"The denaturalization of naturalized citizens and

^^Ibid., p. 231.
^^Goldberg delivered four majority opinions and one
minority opinion in this category. White delivered one
majority opinion and three minority opinions in these
cases.
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the deportation of aliens are considered civil rather
than criminal proceedings.""-^ The majority decision in
the case of Kennedy v, Mendoza-Martinez

62

illustrates

the similarities between these cases and criminal cases.
In this case Justice Goldberg, speaking for five members
of the Court, contended that Congress had:
. . . plainly employed the sanction of deprivation
of nationality as a punishment—for the offense of
leaving or remaining outside the country to evade
military service—without affording the procedural
safeguards guaranteed by the Fifth and Sixth Amendments,^-^
This opinion substantiates the supposition that the cases
involved in this last category are criminal in nature.
The Court gives recognition to this fact when it provides
criminal procedural safeguards for the defendants in these
cases.
Justices White and Goldberg disagreed in a number of
significant cases in this category.

In the important case

of Kennedy v. Mendoza-Martinez Goldberg, speaking for the
majority of the Court, was of the opinion that certain
sections of the Nationality Act of 1940 and the Immigration and Nationality Act of 1952 were invalid.

The

°^Cushman and Cushman, 0£. cit., p. 428.
^^Kennedy v, Mendoza-Martinez, 372 U.§. 144 (1963).
^^Ibid., pp. 165-166.
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sections had provided for the deprivation of United States
citizenship for those remaining outside the boundaries of
the United States to evade the draft.

In his opinion

Goldberg wrote that:
We recognize that draft evasion, particularly
in time of war, is a heinous offense, and should
and can be properly punished. What we hold is only
that, in keeping with . . . cherished tradition,
punishment cannot be imposed without "due process
of law."^"^
Justice White joined in a dissenting opinion in this case
on the ground that the statutes involved were not penal
in nature; therefore, these sanctions could be imposed
without due process of law.

For this reason Justice White

did not consider this set of cases criminal in nature but
Justice Goldberg did.
In another case involving the Immigration and Nationality Act of 1952, Goldberg delivered the majority opinion,
reversing the deportation order of an alien who was being
deported because of his past affiliation with the Communist
65
Party in Los Angeles.
Expressing the views of five members of the Court, he stated that:

^^ibid.
Gasteluni-Quinones v. Kennedy, 364 U.£. 459 (1963)
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The evidence contained in the record is thus
extremely insubstantial in demonstrating the "meaningful" character of petitioner's association with
the Party, either directly, by showing that he was,
during the time of his membership, sensible to the
Party's nature as a political organization, or indirectly, by showing that he engaged in Party
activities to a degree substantially supporting an
inference of his awareness of the Party's political
aspect.^^
White disagreed with this reasoning.

He argued that:

These facts are sufficient basis for the Board's
finding of voluntary, meaningful membership. After
regular attendance at Party meetings and functions,
and regular financial support for its activities,
it is rather fanciful to believe petitioner was still
unaware of the political nature of the Communist
Party.67
In a similar case Goldberg delivered the majority opinion
of the Court and invalidated a portion of the Subversive
Activities Control Act which allowed the denial of passports to American Communists,"°

In his opinion Goldberg

declared that " . . . freedom of travel is a constitutional
liberty closely related to rights of free speech and asso69
elation . , . ."

White dissented from the decision,

believing the section of the Act to be constitutional.

66ibid., pp. 476-478.
^"^Ibid,, p. 485.
^^Aptheker v. Secretary of State, 378 U.S^. 500
(1964).
^^Ibid., p. 517
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The Jimenez case

proved to be somewhat of an

exception to Goldberg's normally liberal attitudes.

In

his memorandum opinion in this case Goldberg held that
the appeal of the former head of state of Venezuela to
the Supreme Court over his extradition proceedings was
without substantive merit.

Goldberg gave little indica-

tion of why he decided the case in this manner.

Recapitulation

The preceding analysis of the support of liberal
values by Justices White and Goldberg in criminal cases
reveals a basic difference between them.

The analysis

shows Justice Goldberg to be quite sympathetic to the
claims of criminal defendants, but Justice White was not.
Goldberg tolerated little interference with personal freedom and rights of the criminal defendant.

Goldberg broad-

ened constitutional doctrines to protect these rights.
He also voted to strike down any questionable state and
federal criminal convictions. Justice Goldberg was quite
consistent in his protection of criminal rights.

In his

opinion " . . . the Constitution has resolved this question

70Flor Chalbaud de Perez Jimenez v. United States
District Court, 11 L.ed. (1963).
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of competing interests of Government and the individual
in favor of protecting the individual." 71
Mr. Justice White appeared to be considerably less
sympathetic to the claims of the criminal defendant. He
voted in a liberal manner in less than half of the cases
considered in this chapter.

Justice White would not

broaden constitutional provisions to protect the criminal.
When Justice White did vote in a liberal manner, he adhered to well-established constitutional interpretations.
He refused to support any new constitutional interpretation to protect the alleged criminal.

Consequently,

White rarely overruled state legislation and never overruled federal legislation in deciding criminal cases.
_,..

• • - • ' ^ — '

- - - ^ ^

^

Closely related to this measurement of liberal and
conservative attitudes is the measurement of the degree
of activism and restraint which each of the Justices
exhibited in the criminal cases that came before them.
Indeed, much of their behavior can be explained in terms
of these latter variables.

The following section of

this chapter will deal with the activist-restraint attitudes of the subjects of this study.
71United States v. Tateo, 377 U.S. 463, 475 (1964).
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Activism-Restraint

Activism results when an individual Justice favors
the substitution of the Court's decisions for those of
other policy-makers.

An activist vote overrules the

agency which convicted the criminal or is a vote that
invalidates the basis of that conviction.

The accep-

tance of the decision of the agency which convicted the
alleged criminal is defined as an exercise of restraint.
In other words, " . . . from a functional point of view,
the Court is activist when its decisions conflict with
those of other political policy-makers, and the Court
exercises restraint when it accepts the policies of other
decision-makers."

72

^^

--^

The data in Table II graphically illustrate the
voting behavior of Justices White and Goldberg in terms
of their relative consistency of support for activist decisions in federal and state criminal cases.

The data in

Table II indicate the number of activist votes cast by
each Justice in state and federal criminal cases and the
total number of activist votes cast in all criminal cases
79

'"^Schubert, 0£. cit. , p. 157.
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TABLE II
ACTIVIST VOTING OF JUSTICES WHITE AND GOLDBERG
IN CRIMINAL CASES, 1962-1965
—

—

'—^

•

Category

Federal

State

Total Activist
Votes Cast

48 cases

60 cases

108 cases

White

21%

60%

44%

Goldberg

60%

92%

79%

Table II illustrates a substantial difference in
the activist voting habits of Justices White and Goldberg
in criminal cases.

Goldberg was consistently more activ-

ist than White in these cases.

The earlier analysis of

these cases indicated that a portion of the voting behavior of Justices White and Goldberg could be explained in
terms of activism and restraint.

Federal Cases
The data presented in Table II show that the amount
of activist voting decreased substantially for both Justices in federal criminal cases.

A substantial amount of

disagreement between the Justices is present in these cases

45
In the Brady case
was clear.

73

White's rejection of activism

White wrote:

In any event the Court's due process advice
goes substantially beyond the holding below. i
'would employ more confining language and would~not
cast in constitutional form £ broad rule of criminal
discovery. Instead, I_ would leave this task, at
least for now, _to the rulemakincf or legislative process sfter full consideration by legislators, bench
and bar.
(Italics mine.)
This quotation is a typical example of the judicial selfrestraint philosophy supported by White.

White was not

in favor of restricting the criminal processes of the
federal government.

On the other hand, Justice Goldberg

would restrict the federal government by a variety of
means.
One of the more important exercises of judicial
activism is the Supreme Court's declaration that a statute
enacted by Congress is invalid.

Mr. Justice Goldberg

delivered three majority opinions that declared portions
of Congressional statutes invalid.

In the Aptheker case

Mr. Justice Goldberg,.^speaking for five members of the
Court, declared that Section Six of the Subversive Activities Control Act was unconstitutional.

He said, in part.

^^Brady v. Maryland, 373 U.^. 83 (1963)
^"^Ibid. , p. 107.
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that:"The section, judged by its plain import and by the
substantive evil which Congress sought to control, sweeps
too widely and too indiscriminately across the liberty
guaranteed m

the Fifth Amendment."

75

White dissented;

he believed that Section Six was constitutional.

In a

similar case in which Justice White dissented. Justice
Goldberg declared that certain sections of the Nationality
Act of 1940 and the Immigration and Nationality Act of
1952 were unconstitutional as violations of the Fifth
and Sixth Amendments. 76
Mr. Justice White only infrequently overruled federal
criminal convictions.

He was of the opinion that the

proper function of the Supreme Court was to uphold federal
criminal procedures; i.e., he adhered to the doctrine of
judicial self-restraint in these cases.
overruled a federal conviction.

White rarely

Goldberg, on the other

hand, voted in an activist manner in 60 percent of the
cases.

He had an inclination to overrule federal convic-

tions and employed a variety of means to accomplish this
objective.

His activism sometimes took the extraordinary

form of overruling Congressional legislation.
75Aptheker v. Secretary of State, op. cit., p. 514.
76Kennedy v. Mendoza-Martinez, op. cit.

47
State Cases

There were 60 state criminal convictions decided by
the Supreme Court during its 1962-1964 terms. Mr. Justice
Goldberg voted in a consistently more activist manner than
did Justice White.

Mr. Justice White's normal voting

pattern in the state cases was slightly activist. He
voted in an activist manner in 60 percent of the cases.
Mr. Justice Goldberg almost always voted to overrule state
criminal convictions. He did so in 92 percent of the
cases.
In the Estes case White wrote a dissenting opinion
attacking the Court's decision for overruling a state
criminal conviction because the trial had been televised.
He concluded that:
The opinion of the Court in effect precludes
further opportunity for intelligent assessment of
the probable hazards imposed by the use of cameras
at criminal trials. Serious threats to constitutional rights in some instances justify a prophylactic rule dispensing with the necessity of showing
specific prejudice in a particular case. , . . Here,
although our experience is inadequate and our judgment correspondingly infirm, the Court discourages
further meaningful study of the use of television
at criminal trials.''''^

''_Es_tes V, Texas, op. cit. , p. 414.

Evidently Justice White did not consider it the proper-^

•

function of the Court to make new and far-reaching rules
concerning state criminal procedure.

In a later case.

Justice White, speaking for five members of the Court,
held that an accused was not entitled to a proportionate
number of his race on the jury which tried him.

He wrote:

. , , we cannot hold that the striking of Negroes in
a particular case is a denial of ecjual protection of
the laws. In the quest for an impartial and qualified jury, Negro and White, Protestant and Catholic,
are alike subject to being challenged without cause.
To subject the prosecutor's challenge in any particular case to the demands and traditional standards of
the Equal Protection Clause would entail a radical
78
change in the nature and operation of the challenge.
(Italics mine.)
Goldberg disagreed, saying:
I would be faithful to the teachings of this
Court in its prior jury exclusion cases and the
view, repeatedly expressed by this Court, that distinctions between citizens solely because of their
race, religion, or ancestry, are odious to the
Fourteenth Amendment.
In his decision in the Murphy case Mr. Justice Goldberg
theorized that ", . . the Fifth Amendment privilege against
self-incrimination must be deemed fully applicable to the

"^^Swain v, Alabama, op. cit. , pp. 221-222.
^^Ibid., p. 246.
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States through the Fourteenth Amendment, 80

Mr. Justice

White dissented in this case, expressing the view that:
. . . the State may compel testimony incriminating
under federal law, but the Federal Government may not
use such testimony or its fruits in a federal criminal proceeding. Immunity must be as broad as, but
^Qt harmfully broader than, the privilege against
self-incrimination?-"- (Italics mine.)
These opinions illustrate the major source of disagreement between the two Justices.

Mr. Justice White did not

extend the Fourteenth Amendment to overrule state criminal
convictions.

Justice Goldberg often did.

Recapitulation

The preceding analysis of the activist attitudes of
Justices White and Goldberg revealed a basic difference
in their orientation to criminal cases.

Mr. Justice Gold-

berg voted in an activist manner in 79 percent of the
cases.

Mr, Justice White voted in an activist manner in

only 44 percent of the cases.
In both state and federal criminal convictions Justice
Goldberg developed a tendency to overrule frequently the
state or federal governments.

Goldberg exercised a high

80Murphy v. Waterfront Commission, op. cit., p. 53.
81Ibid., p. 107.
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degree of activism to protect the rights of the criminal
defendant.

To implement this activism, he gave a broad

interpretation to the Constitution.

On the other hand,

in most of the criminal cases Justice White less frequently
voted to overrule state and federal convictions.

He did

not resort to broad constitutional interpretations to
overrule these convictions.
The last two sections of this chapter have been an
analysis of the liberal-conservative and activist-restraint
attitudes of Justices White and Goldberg during the 19621964 Supreme Court terms.

Their attitudes, however, did

not exist in a vacuum, and, therefore, it will be helpful
to examine their values with respect to the values supported
by the voting records of the other members of the Supreme
Court.

This is the purpose of the following section of

this chapter.

The Court

The understanding of the positions of Justices White
and Goldberg is enhanced when their voting records are
compared to other members of the Court,

Tables III, IV,

and V contain a description of the voting behavior of the
entire membership of the Court in criminal cases.

rspl«l«?s'"
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The data presented in Tables III, IV, and V indicate
that there were a large number of split decisions in
criminal cases during the 1962-1964 terms of the Supreme
Court.

On balance, the effective majority of the Supreme

Court showed a considerable amount of sympathy for the
criminal defendant and had a propensity to overrule other
policy-makers.

Sixty-eight percent of the criminal cases

were liberal and activist in outcome.

In comparing

Justices White's and Goldberg's voting records with the
other members of the Court, it appears that they were
members of different voting coalitions.
The Supreme Court can be divided into two voting
cliques on the basis of the members' support of liberal
and activist decisions.

The Justices that voted liberal-

activist in 51 percent or more of the criminal cases can
be assigned to one clique; the Justices that voted a
lesser percentage than that amount can be assigned to
the other clique.

These voting blocs are presented in

Table VI, The table shows that Justices White and Goldberg
are members of two different voting blocs.
The first bloc is comprised of Justices that exhibited
a liberal-activist voting range from 88 percent to 69 percent.

Douglas was the most liberal-activist Justice of
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TABLE IV
ACTIVIST COMPOSITION OF THE SUPREME COURT IN
FEDERAL CRIMINAL CASES, 1962-1965

Total Activist
Votes in
Federal Cases

Total Activist
Votes in
Criminal Cases

Douglas

79%

88%

Goldberg

60%

79%

Warren

58%

76%

Brennan^

51%

71%

Black

69%

69%

Stewart

35%

50%

White

21%

44%

Clark

15%

36%

Harlan^

14%

30%

Total Cases
Activist in
Outcome

37%

68%

'Mr. Justice Brennan did not participate in one
case.
•*^te. Justice Harlan did not participate in one
case.
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TABLE V
ACTIVIST COMPOSITION OF THE SUPREME COURT IN
STATE CRIMINAL CASES, 1962-1965

Total Activist
Votes in
State Cases

Total Activist
Votes in All
Criminal Cases

Douglas

93%

88%

Goldberg

92%

79%

Warren

90%

76%

Brennan

87%

71%

Black^

67%

69%

b
Stewart

60%

50%

White

60%

44%

Clark

50%

36%

Harlan^

42%

30%

Total Cases
Activist in
Outcome

88%

68%

^Mr, Justice Black did not participate in one case
^ r . Justice Stewart did not participate in one
case.
^Mr. Justice Harlan did not participate in one
case
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TABLE VI
SUPREME COURT VOTING BLOCS IN CRIMINAL CASES,
1962-1965

Composition

Bloc

Douglas
Goldberg
Warren
Brennan
Black

I

Stewart
White
Clark
Harlan

II

Orientation

Liberal-activist

Conservative-restrained

this bloc, and Black was the most conservative-restrained.
Justice Goldberg was the second most liberal-activist
voter in this rather cohesive bloc.
The second bloc is comprised of four Justices that
exhibited a liberal-activist voting range from 50 percent to 30 percent.

Stewart was the most liberal-activist

Justice in the bloc, and Harlan was the most conservativerestrained.

The small percentage of liberal-activist

voting in this bloc indicated that its members supported
conservatism and restraint.

Mr. Justice White was the

second most liberal-activist Justice in this bloc, which
was frequently in dissent.
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Conclusion

Justices Byron R. White and Arthur J. Goldberg, as
the analysis has exhibited, differ in their orientations
toward the protection of the criminal defendant.

It was

pointed out that the two Justices were members of different
voting blocs.

The Justices responded differently to the

variables of liberalism-conservatism and activism-restraint
in these cases.
The evidence indicates that restraint was the major
aspect of Justice White's judicial philosophy operative
in these cases.

His opinions indicate that he was respond-

ing not to the claims of the criminal defendant, but to the
policy-making unit before the Court.
held state and federal police powers.

He consistently upHe seemed to be

concerned primarily with the policy-making agency involved.
Justice White would not interpret broadly key constitutional
provisions to extend protection to the criminal defendant.
He more consistently supported decisions of the federal
government than those of the states.
The major attitudinal variable to which Mr. Justice
Goldberg responded was that of liberalism.

Goldberg was

(juite sympathetic toward the claims of criminal defendants.

w§
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Mr. Justice Goldberg was cjuite liberal in his disposition
of these cases. He made this sympathy effective by a
high degree of activism.
Goldberg's opinions indicate that he was primarily
motivated by liberal considerations.

On the other hand.

Justice White was cjuite conservative in the disposition
of these criminal cases. However, White's opinions indicate that he was influenced primarily by considerations
of judicial self-restraint.

His conception of the proper

role of the Supreme Court was of more importance in his
value system than the protection of criminal defendants.

CHAPTER III
PROTECTION OF POLITICAL RIGHTS AND FREEDOMS

Introduction
The growing importance of the Suprem.e Court in the
protection of civil liberties is well recognized.

The

attitudes of Justices Byron White and Arthur Goldberg
toward First Amendment freedoms as well as political
and racial equality are described in this chapter.

The

voting behavior and opinions of Justices White and Goldberg in these cases will be related to the values of
liberalism-conservatism and activism-restraint.

Liberalism-Conservatism
Cases involving political rights and freedoms are
divided into four categories to facilitate analysis.
These categories are:
(1) First Amendment freedoms of speech, association, assembly, and religion.

See Rocco J. Tresoloni, Justice and the Supreme
Court (New York: Lippincott Co., 1963), p. 1; Krislov,
op. cit. ; and Swisher, 0£. cit.
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(2)

Racial segregation.

(3)

The right to vote and ecjual representation.

(4)

Issues of United States citizenship.

The judicial behavior of Justices White and Goldberg will
be analyzed in each of these categories.
Glendon Schubert has defined liberalism and conservatism by pointing out that:
. . . it is sufficient to say that political liberalism is the belief in and support of civil rights and
liberties; political conservatism is the upholding
of law and order and the defense of the status q u o —
no matter what may be the pattern of accepted values
that the status quo happens to represent.2
Professor Schubert's quotation provides a rather accurate
frame of reference from which to classify the political
cases decided during the time lapse covered in this study.
The following analysis will follow Schubert's definition.
The number of liberal responses given by Justices
White and Goldberg in each of the four categories is described in Table VII.

Table VII depicts the relative

consistency of support given by each Justice for liberal
decisions in political cases.

Table VII shows a relatively

2schubert, Judicial Policy-Making, p. 120.
^See Schubert, The Judicial Mind (Evanston:
western University Press, 1965), p. 100.

North-
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consistent and substantial difference in the number of
liberal responses given in these cases by each of the
two Justices.

The differences in White's and Goldberg's

voting behavior in these cases indicate that the two
Justices had different orientations in political cases.

TABLE VII
LIBERAL VOTING OF JUSTICES WHITE AND GOLDBERG
IN POLITICAL CASES, 1962-1965
p—:

Category

i^

II

III

IV

22 cases 23 cases 14 cases 11 cases

•-—i_L.Lz

—T-r-

•

Total Liberal
Votes Cast
70 cases

White

71%

65%

87%

18%

67%

Goldberg

95%

96%

93%

91%

94%

^Mr. Justice White did not participate in one case in
this category.

First Amendment Freedoms
The first category is composed of cases involving
the freedoms of religion, expression, assembly, and association.

Mr. Justice Goldberg cast 24 percent more
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liberal votes than did Mr. Justice White in these cases.
White cast 15 liberal votes, and Goldberg cast 21."^
Much of the disagreement between Justices White and
Goldberg, involving the First Amendment, occurred in
cases where the threat of subversion was an issue.

For

example, in the Greene case^ Goldberg delivered the opinion of the Court, holding that an employee whose security
clearance had been improperly revoked was entitled to sue
the government for loss of earnings caused by the clearance removal.

Justice White dissented.

case, White took a more liberal view.

In a similar
In this case White

expressed the opinion that a Washington statute requiring
teachers to swear a loyalty oath as a condition to their
employment was invalid.

Goldberg supported this position

The two Justices evidenced different views toward the
scope of legislative investigations of subversive activities.

7

Justice Goldberg believed that "The First and

^Mr. Justice Goldberg authored two majority opinions
and five minority opinions in Category I. Mr. Justice
White delivered two majority opinions and four minority
opinions in these cases.
Greene v. United States, op. cit.
^Baggett v. Bullitt, op. cit.
"^See Yellin v. United States, op. cit. and Gibson
^- Florida, op. c_i_t.
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Fourteenth Amendment rights of free speech and free association are fundamental and highly prized and 'need
breathing space to survive.'"^ He further added that
", . . the legislative power to investigate, broad as it
may be, is not without limit. "^ Mr, Justice White was
less willing to limit legislative investigative powers.
White dissented in the Gibson case. He wrote:

"In my

view, the opinion of the Court represents a serious limitation upon the Court's previous cases dealing with this
subject matter and upon the right of the legislature to
investigate the Communist Party and its activities."
In a dissenting opinion in the Yellin case White argued
that the petitioner could not refuse to answer questions
pertinent to the committee's legislative purpose because
the answers endangered his reputation.

Goldberg voted

with the majority in this case, which declared that if a
majority of a committee believes interrogation of a witness in a public hearing might unjustly injure his
8
Gibson v. Florida, op. cit., p. 544.
^Ibid., p. 545.
^^Ibid,, p. 583,
Yellin v. United States, op. cit.

63
reputation, the committee must interrogate him in a
closed session.
The Justices disagreed less in cases involving other
aspects of First Amendment freedoms.

In his concurring

12
opinion in the Times case

Goldberg discussed his views

on the right of free speech involving criticism of public
officers.

He wrote that:

", , . the First anc3 Fourteenth Amendments to
the Constitution afford to the citizen and to the
press an absolute, unconditional privilege to criticize official conduct despite the harm which may
flow from excesses and abuses. . . .
In a democratic
society, one who assumes to act for the citizens in
an executive, legislative, or judicial capacity must
expect that his official acts will be commented upon
and criticized. Such criticism cannot, in my opinion, be muzzled or deterred by the courts at the
instance of public officials under the label of
l i b e l , ^ (Italics mine.)
In a companion case Goldberg argued that criminal libel
charges for criticizing the official conduct of state
14
officials have no place under our Constitution.

Mr.

Justice White voted with the majority in these cases.
He also was a member of the majority v/hich affirmed the
contempt conviction of an attorney who criticized a
1?

New York Times v. Sullivan, op. cit,
13
Ibid., pp. 298-299.
14
Garrison v. Louisiana, op. cit.
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ruling of a trial judge.

15

Goldberg dissented from the

majority opinion in this case.
When the Court invalidated a state regulation of
barratry upon the grounds that such a regulation was a
restriction of the National Association for the Advancement of Colored People's freedoms of expression and association. White dissented.

In his opinion " . . . neither

the practice of law by such an organization nor its management of the litigation of its members or others is
constitutionally protected.

Both practices are well

within the regulatory power of the State,"16

Although

White generally supported freedom of speech, he took a
narrower view of protection than did Justice Goldberg.
In the famous case of Abmgton v. Schempp 17 the
Supreme Court unanimously held that prayer recitation
in public schools was a violation of the First Amendment's
"Establishment Clause."

In his concurring opinion Gold-

berg declared:"The basic purpose of the religion clause
of the First Amendment is to promote and assure the

^^Ungar v. Sarafite, op. cit,
1 fi

^National Association for the Advancement of Colored
People V. Button, 371 U._S. 415, 447 (1963).
17Abington v. Schempp, 374 U.S^. 203 (1963) .
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fullest possible scope of the religious liberty and tolerance for all and to nurture the conditions which secure
the best hope of attainment of that end."''"^ Although
Justices White and Goldberg agreed in the decision of
this case, a divergence of opinions between the two
Justices on religious freedom was found in the Sherbert
case.

In this case the majority of the Court held

that the denial of unemployment compensation benefits to
a Seventh-Day Adventist restricted the free exercise of
her religion.

Sherbert was discharged from her position

because she refused to work on Saturday, the Sabbath of
her religion.

White concurred in a dissenting opinion

in this case on the ground that the Seventh-day Adventist
was unavailable for Saturday work just as anyone who refused Saturday work for personal reasons.
Th® Griswold case

illustrates an important diver-

gence in the attitudes of the two Justices.

The Court

invalidated a Connecticut statute which made the prescription or use of birth control devices a criminal offense.

IQibid., p. 305.
^^Sherbert v, Verner, 374 U.£, 398 (1963),
^^Griswold V. Connecticut, op. cit.
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Both Justices White and Goldberg voted with the majority,
which partially rested its opinion upon the First Amendment.

Goldberg's opinion relied on the Ninth Amendment

for support in invalidating the statute, a rather unique
use of that amendment.

Justice White's opinion rested

upon the Due Process clause of the Fourteenth Amendment.
This case is representative of many of the cases in which
Justices White and Goldberg disagreed.

Justice Goldberg

was quite willing to initiate new constitutional remedies
to support the exercise of personal freedoms. White relied on well-established constitutional interpretation.
Racial Segregation
The second category of cases involves questions of
racial segregation in schools and other public facilities.
In these cases Mr. Justice Goldberg usually voted to support liberal values. He supported claims for equality in
96 percent of the cases. Mr. Justice White supported
these claims in only 65 percent of these cases.

They

21
disagreed in 7 out of a total of 23 cases.
21
• .
•^ Mr. Justice Goldberg delivered three majority
opinions and seven minority opinions in Category II.
Mr. Justice White delivered two majority opinions and
one minority opinion.
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22
In the Watson case

Goldberg expressed the views

of a unanimous Court when he declared that: "The continued
denial to petitioners of the use of city facilities solely
because of their race is without warrant. "^"^

In another

case he explained his beliefs about desegregation as
follows:
". , , the historical evidence demonstrates that the
traditional rights of access to places of public
accommodation were quite familiar to Congressmen and
to the general public who naturally assumed that the
Fourteenth Amendment extended these traditional
rights to Negroes. But even if the historical evidence were not as convincing as I believe it to be,
the logic of Brown v. Board of Education, , . .
based as it was on the fundamental principle of constitutional interpretation proclaimed by Chief
Justice Marshall, requires that petitioners' claim
be sustained.^^
In the Watson case Justice White concurred, but he dis^ -, .
,
25
sented in the Hamm case.
26
In the cases involving the Civil Rights Act of 1964,
Justice Goldberg voted to uphold the Act under both the

22watson v. Memphis, 373 U.^. 526 (1963).
^•^Ibid. , p.' 539,
^"^Bell V, Maryland, 378 U.£. 226, 316 (1964).
2^Hamm v. Rock Hill, op. cit.
26see Heart of Atlanta Motel v. United States, 379 U.S_,
241 (1964); Katzenbach v. McClung, 379 U.S^. 294 (1964); and
Hamm v. Rock Hill, 379 U.S. 306 (1964).

^F^'
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"Commerce Clause" and the Fourteenth Amendment.
Mr, Justice White upheld the Act but would not extend
the provisions to protect racial demonstrators. White
made his position clear in the Hamm case when he declared
that " . . . had Congress intended to ratify massive disobedience to the law, so often attended by violence, I
feel sure it would have said so in unmistakable language."
28
In the Cox case

Goldberg delivered the majority

opinions reaffirming his sympathy for the claims of Negro
demonstrators.

He said, " . . . the repeated holdings of

this Court that our constitutional command of free speech
and assembly is basic and fundamental and encompasses
peaceful social protest, so important to the preservation
29
of the freedoms treasured in a democratic society."
White dissented in both of these cases. He felt that
the authorities were entitled to apply the state public
order statute and disband the demonstrators. While both
30
Justices supported claims for equality.
Justice White
27ibid., p. 328.
2Qcox V. Louisiana, 379 U.£. 536 (1965) and Cox v.
Louisiana, 379 U.S^. 559 (1965).
29£ox V, Louisiana, 379 U,S^. 559, 574 (1965).
"^^For an example of Justice White's attitudes toward
desegregation see McLaughlin v. Florida, 379 U.£. 184
(1964). White delivered the majority opinion in this case
which invalidated a Florida cohabitation statute which denied the Negro plaintiff "equal protection" of the law.

27
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would not extend the broad protection to civil rights
demonstrators demanded by Justice Goldberg.

Right to Vote and Reapportionment

The third category is composed of 14 cases involving
the right to vote and reapportionment.

Justices White

and Goldberg disagreed infrequently in these cases.
Justice Goldberg cast 13 liberal votes; Justice White
gave 12 liberal responses.
1^ Wright V. Rockefeller

31

the majority of the Court

upheld the New York congressional reapportionment plan
which was purported to discriminate against Negroes and
Puerto Ricans.

The Court was of the opinion that the

evidence presented by the plaintiffs did not support
their allegations.

Justice Goldberg dissented.

He was

compelled by the evidence ". . . t o conclude that racial
segregation was a criterion in—or a purpose of—the
districting of New York's Seventeenth and Eighteenth
32
Congressional Districts."

In his one conservative

response, Goldberg joined the majority opinion in
-^-^Wright v. Rockefeller, 376 U.S^. 52 (1964) .
^^Ibid.', p. 74.

ki.hi.hi.ki.hi.U.
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upholding a Georgia redistricting statute which the petitioners declared resulted in malapportionment.

The

Court was of the opinion, in this case, that the scheme
provided substantial equality of population among the
districts,
Mr,

Justice White voted with the majority in the

latter case and in the Wright case.
two conservative votes.

These were his only

The two Justices agreed in all

of the other cases in this category.

Both Justices

clearly gave strong support to the right to vote and
the right to equal representation.

Citizenship and the Claims of Aliens
The fourth category contains 11 cases that deal with
issues involving the rights of citizenship and the treatment of aliens.

A large amount of disagreement between

Justices White and Goldberg is quite apparent in this
category.

They disagreed in 73 percent of the cases.

This is the highest degree of disagreement recorded for
any category in this study.

Mr. Justice Goldberg cast

33Fortson v. Dorsey, 379 U,£. 433 (1965) .
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10 liberal votes in these cases; Mr. Justice White cast
34
only two.
Mr. Justice Goldberg gave a liberal response in all
but one of these cases in this category.
^J-tz case

35

In the Rabino-

Goldberg, speaking for a unanimous Court,

held that attorneys that represented the Republic of
Cuba in legal matters must register under the Foreign
Agents Registration Act. Although he declared that the
attorneys were not entitled to remedy under the sovereign
immunity doctrine. Justice Goldberg pointed out that:
In concluding that petitioners must register, we do
not suggest that they may be required to answer all
the questions in the registration forms. The Government says that some of the questions are "clearly
inapplicable" to the petitioners, that others may
satisfactorily be answered in conclusory language
and that others, while "framed in general terms,"
may satisfactorily be answered by disclosing only
those facts which "bear a reasonable relationship
to the representation of the foreign principle."36
Justice Goldberg was unwilling to extend the prerogatives
of sovereign immunity to the attorneys that represented
the sovereign.

However, his liberal philosophy was brought

Mr. Justice Goldberg delivered five majority opinions and one minority opinion in Category IV. Mr. Justice
White delivered three minority opinions in these cases.
35
Rabinowitz v. Kennedy, 376 U.S. 605 (1964) .
^^Ibid., p. 610.
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into the case when he pointed out that the petitioners
did not have to answer all the questions put forth in
the registration forms.
Justices White and Goldberg disagreed most frequently
in cases involving the denaturalization of citizens and
the rights of citizenship.

They disagreed over the ques-

tion of whether American citizenship could be forfeited
because an individual remained outside the United States
37
to evade military service.

They disagreed in virtually

every case involving the ability of the United States
government to denaturalize citizens.^°

Goldberg evinced

a sympathetic outlook for the claims of these denaturalized citizens; whereas, Justice White showed little
sympathy for their claims.
Justices Goldberg and White disagreed substantially
in one other area of this category. In the Aptheker
case, 39 speaking for a majority of the Court, Goldberg

•^^Kennedy v. Mendoza-Martinez, op. cit.
38
Mrvica v. Esperdy, 376 U.£. 560 (1964); Rosenberg
v. Fleuti, 374 U,S_. 449 (1963) ; Gastelum-Quinones v.
Kennedy, 374 U.S_. 469 (1963) ; Costello v. Immigration
and Naturalization Service, 376 U.S^. 120 (1963) ; and
Schneider v. Rusk, 377 U.S^. 163 (1964) .
^^Aptheker v. Secretary of State, op. cit.

73
held that Section Five of the Communist Subversive Activities Control Act was unconstitutional,

Aptheker had been

deprived of his passport privileges because he had been
chairman of the American Communist Party and the editor
of its theoretical publication.

Goldberg was of the

opinion that the statute restricted the right to travel,
thereby abridging the liberty guaranteed by the Fifth
Amendment.

In the Zemel case

40

Goldberg dissented from

the Court's decision upholding the Secretary of State's
denial of passport privileges to an American citizen
because he wished to travel to Cuba.

Goldberg joined

in a dissenting opinion in this case, being of the opinion that the action was a violation of the First Amendment.
White joined in the majority opinion, declaring that the
restriction was valid as a power that the executive exercises over the formulation of travel controls.

Goldberg

supported the unlimited right to travel abroad for the
American citizen; White did not.

Recapitulation
The foregoing analysis of the judicial behavior of
Justices White and Goldberg revealed a significant
^^Zemel v. Rusk, 381 U.S. 1 (1965).

U:'St*
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difference in the degree of liberalism found in their
voting records in political cases.

The greatest amount

of disagreement between the two Justices was found in
their voting behavior in cases involving the rights of
United States citizenship.

Mr. Justice Goldberg con-

sistently upheld the claims of naturalized citizens and
believed that a citizen's right to travel could be limited
only when it conflicted with clear national interests.
Mr. Justice White did not favor either of those claims.
The two Justices also disagreed considerably in certain
aspects of the First Amendment cases. Justice Goldberg
normally cast his votes in favor of free speech, unhampered pursuit of religion and in favor of the defendants
in cases involving the threat of Communist subversion.
Justice White was less liberal in cases involving religious issues and cases involving the threats of Communist
subversion.
In cases involving issues of racial segregation.
Justices White and Goldberg favored desegregation of
public facilities.

However, Justice White did not favor

the Negro demonstrator when protesting segregation.

In

these cases and those concerning reapportionment. White
believed that invidious discrimination must be clearly

kC&CSkf
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proved,

Goldberg appeared to take an a priori position

that invidious discrimination had taken place in these
cases.

Justices White and Goldberg highly favored the

right to vote and the plaintiffs in malapportionment
cases,
Mr. Justice Goldberg voted to support liberal outcomes in 94 percent of these cases.

Mr. Justice White

voted to support liberal outcomes in 67 percent of the
cases.

Mr. Justice Goldberg supported his high degree

of liberalism with broad interpretations of key constitutional provisions.

Justice White did not interpret

broadly those provisions.
The foregoing analysis dealt with the support of
liberal-conservative values by Justices White and Goldberg,

The following section of this chapter will deal

with their support for the values of activism and restraint

Activism-Restraint

The data presented in Table VIII are a record of
the number of activist votes cast by Justices Byron VThite
and Arthur Goldberg in the cases analyzed in this chapter.
The table shows that there is a substantial difference in
the activist voting patterns of the Justices in their

.*:
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TABLE VIII
ACTIVIST VOTES CAST BY JUSTICES WHITE AND GOLDBERG
IN POLITICAL CASES, 1962-1965

Category

Federal
15 cases

State^

Total Activist
Votes Cast

55 cases

70 cases

White

14%

75%

67%

Goldberg

93%

95%

94%

^Mr. Justice White did not participate in one case
in this category.
dispositions toward cases involving both state and federal policy-making.

Federal Cases
In the federal cases there was a wide disparity in
the number of activist votes cast by the Justices.
Justice Goldberg cast 79 percent more activist votes
than did Justice White.

Mr. Justice Goldberg cast only

one nonactivist vote in all 15 cases.
In the Rabinowitz decision Justice Goldberg expressed
the unanimous view of the Court and required attorneys
representing the Republic of Cuba in legal matters to
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register under the Foreign Agents Registration Act.

The

decision represented the only federal case in which Goldberg practiced judicial self-restraint.

His opinion in

this case gave evidence of some reluctance to make the
attorneys submit completely to the government's demands.
Although he upheld the validity of the Act, he was of
the opinion that the plaintiffs were entitled to some
protection when the Act was applied to them.
In the Greene case Goldberg delivered an opinion
attacking the federal government's procedure in discharging an employee because his security clearance was improperly revoked.

Speaking for seven members of the

Court, Goldberg wrote:
In a case such as the present, where the Government has acted without authority in causing the
discharge of an employee without providing adequate
procedural safeguards, we should be reluctant to
conclude that a regulation, not explicitly so recjuiring, conditions restitution on a retrospective
determination of the validity of the substantive
reasons for the Government action—reasons which
the employee was not afforded an adequate opportunity
to meet or rebut at the time of discharge.
Mr, Justice White dissented from this opinion on the
ground that the plaintiff had not exhausted all administrative remedies before bringing the suit.

This opinion

41Greene v. United States, op. cit. , p. 162.
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implied that the Court should not have entertained the
suit at that time.

Goldberg consistently voted in favor

of the individual when the individual's political rights
were in conflict with federal policy.

42

One of the most outstanding features of the data
presented in Table VIII is the fact that Justice White
overruled such a small percentage of federal decisions
depriving the individual of political rights and freedoms.

He cast only two activist votes in these federal

cases.

One was his vote in the Greene case. His second

activist vote was cast in the case of United States v.
Seeqer.43

This case involved the Universal Military

Training and Service Act of 1948 and its provisions for
the exemption of conscientious objectors from military
service.

In this unanimous decision the Court held that

belief in a "Supreme Being" was all that was necessary
for military exemption of conscientious objectors.

The

Court concluded that restrictions upon sincere worship
would be a violation of the guarantee of free exercise
of religion.

^2For a good example of this see Fixa v. Heilberg,
381 U.S^. 301 (1965) .
^"^United States v, Seeger, 380 U.§, 63 (1965) .
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In the cases involving the rights of American citizenship the two Justices generally disagreed.

Goldberg voted

to declare congressional legislation invalid three times
when it conflicted with the political rights of citizens
and naturalized citizens.

He voted that portions of the

Subversive Activities Control Act, the Nationality Act
of 1940 and the Immigration and Nationality Act of 1942
were unconstitutional.

44

Goldberg broadly interpreted

the First and Fourteenth Amendments, justifying his
activist responses in these cases.

Mr. Justice White

consistently refused to invalidate congressional policymaking.
Generally, White did not support the political claims
of individuals when they conflicted with federal policy.
He often narrowly construed constitutional provisions
to uphold the decisions of other federal policy-makers.
Justice Goldberg voted consistently in favor of upholding
or extending political rights and freedoms when in conflict
with federal policy.

When Goldberg could not interpret

broadly federal legislation to encompass the protection
of individual political rights, he voted to invalidate
See Aptheker v. Secretary of State, op. cit. and
Kennedy v. Mendoza-Martinez, op. cit.

•
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the legislation.

White practiced an attitude of judicial

self-restraint in the federal cases. Justice Goldberg
practiced an attitude of judicial activism.

The varia-

tions in the voting behavior of Justices White and
Goldberg were considerably less in state cases than in
federal cases.

State Cases

The Justices disagreed in only 20 percent of the
cases involving state action, Mr, Justice White exhibited an extraordinary increase in his activist voting
in state cases when compared to his voting in federal
cases.

Mr. Justice Goldberg was only slightly more

activist when voting in state cases than in federal
cases.

Justice Goldberg still followed a more activist

pattern of behavior than did Justice White,
Justices White and Goldberg normally voted in an
activist manner in cases where the state had restricted
the right to vote. Wright v. Rockefeller is the only
case in which either of the Justices wrote an opinion
in these cases.

In this case Goldberg delivered a dis-

senting opinion, stating that:
In the absence of such proof by the State,
I am compelled to conclude that racial segregation

•4m
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was a criterion in—or a purpose of—the districting
of New York"s Seventeenth and Eighteenth Congressional Districts."45 (italics mine.)
In Goldberg's opinion the burden of proof of malapportionment cases rested with the state and not the plaintiff,
In this case White agreed with the majority in holding
that the plaintiffs had failed to prove that the redistricting was motivated by racial considerations.

This

was the only case involving voting rights in which the
two Justices disagreed.

Other cases involving political

rights and freedoms evidence a greater divergence in the
activist voting behavior of White and Goldberg.
In the cases involving racial segregation Mr. Justice
Goldberg was more inclined to vote in an activist manner
than was Justice White.

Goldberg showed little patience

with state or local actions to dodge desegregation of
public facilities.

Speaking for a unanimous Court he

pointed out that:
Since the city has completely failed to demonstrate any compelling convincing reason requiring
further delay in implementing the constitutional
proscription of segregation of publicly owned or
operated recreational facilities, there is no
cause whatsoever to depart from the generally
operative and here clearly controlling principle

v^right v. Rockefeller, op. cit. , p, 74.
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that constitutional rights are to be promptly vindicated. The continued denial to petitioners of the
use of city facilities solely because of their race
is without warrant,4°
White also favored desegregation policies.

The McLaughlin

case is the best example of White's activist inclinations.
In this case he delivered the majority opinion which overruled a state cohabitation statute that discriminated
against Negroes.
During the 1962-1964 terms of the Supreme Court,
three cases concerning the validity of the Civil Rights
Act of 1964 were decided.

In these cases Goldberg main-

tained that Congress had the power to enact the Civil
Rights Act of 1964 both under the "Commerce Clause" and
Section Five of the Fourteenth Amendment.

Mr. Justice

White took the view that the act could be maintained
under the commerce power only.

In the Hamm case

Justice White dissented from the Court's decision to
reverse a sit-in demonstration conviction by a state
under the authority of the Civil Rights Act.

In his

opinion:
. . . had Congress intended to ratify massive
disobedience to the law, so often attended-by
violence, I feel sure it would have said so in

"^^atson V. Memphis, 373 U.S^, 526, 539 (1963)

m
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unmistakable language. The truth is that it is only
judicial rhetoric to blame this result upon Congress,^'^
(Italics mine.)
This statement is an excellent example of Justice White's
judicial restraint inclinations.

In his opinion the

Court could not extend its role to interpret legislation
into one of judicial legislation,
Mr, Justice White did not use judicial activism to
overrule state attempts to control civil disobedience
as did Goldberg.

The Hamm decision and his dissents in

the sit-in cases are evidence of a restrained approach
to this problem.

In the Cox cases White maintained that

the state was entitled to limit racial demonstrations
under state laws.

Goldberg declared that a state could

not limit the right of Negroes to demonstrate peaceably
to achieve desegregation.

In Goldberg's opinion:

. . . it is clear that practice . . . allowing
unfettered discretion in local officials in the
regulation of the use of the streets for peaceful
parades and meetings is an unwarranted abridgment
of appellant's freedom of speech and assembly secured to him by the First Amendment, as applied
to the States by the Fourteenth Amendment. It
follows therefore that appellant's conviction for
violating the statute as so applied and enforced
must be reversed."^^
47
Hamm v. Rock Hill, op. cit., p. 328.
48
Cox V. Louisiana, 379 U.S_. 536, 558 (1965).

**C1
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Goldberg used a variety of constitutional provisions to
initiate his activist attitudes in overruling state segregation cases. He used the commerce power, the First
Amendment, and the Fourteenth Amendment. White did not
believe these doctrines were as broad as Goldberg contended.

For example, in the Swain case White was of

the opinion that a state could select its veniremen by
any method it wished.

He said, ". , .we cannot hold

that the striking of Negroes in a particular case is
49
a denial of equal protection of the laws."

As fre-

quently pointed out in this study. White did not
interpret constitutional provisions broadly to support
a policy of judicial activism.

His activism rested

upon simple constitutional bases. He was cautious in
using the Fourteenth Amendment as a weapon against
state police power.
In cases involving state investigations of Communist
infiltration and subversion, Goldberg voted to limit the
powers of state investigating committees under the First
50
and Fourteenth Amendments.

White did not. Justice Gold-

berg believed that the right to criticize public officials
Swain v. Alabama, op. cit,, p. 221.
Gibson v. Florida Legislative Investigation Committee, op. cit.
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is an absolute and unconditional privilege guaranteed by
51
the First and Fourteenth Amendments,
Mr. Justice White
was less likely to overrule the state libel convictions.
Recapitulation

The foregoing analysis of the activist voting behavior and written opinions of Justices Arthur Goldberg
and Byron White revealed a significant difference in
their attitudes toward overruling state and federal decisions in political cases. Justice Goldberg wrote
that:"Under the Constitution no American can, or should,
52
be denied rights fundamental to freedom and citizenship."
In upholding these rights fundamental to freedom and
citizenship he overruled 95 percent of the state and
federal decisions that came before the Supreme Court
dealing with political rights and freedoms.

In fact,

Goldberg cast only six votes that are classified as supporting judicial self-restraint.
Mr. Justice White was considerably less activist in
these cases.

He voted in an activist manner in 67 percent

See New York Times v. Sullivan, op. cit., and Garrison V. Louisiana, op. cit.
^^Bell V. Maryland, op. cit., p. 318.
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of the cases. White often refused to interpret constitutional provisions and legislation broadly to overrule
state or federal policy-making.

He often maintained

that ". , . the fact that something is arguable does
53
not make it unconstitutional."

Therefore, Justice

White did not use the Constitution to overrule state
and federal policy-makers as frequently as did
Justice Goldberg.
The Court
In order to place the voting records of the two
Justices within the context in which they operate, they
will be related to the voting behavior of the entire
membership of the Supreme Court.

Tables IX, X, and XI

contain this comparison.
In comparing Justices White and Goldberg with the
other members of the Court, it is evident that their
relative positions have changed from their alignment
on criminal issues treated in the preceding chapter.
The members of the Court generally cast more liberal
and activist votes in political cases than in criminal

njngar v. Sarafite, op. cit., p. 591.
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TABLE X
ACTIVIST VOTING COMPOSITION OF THE SUPREME COURT
IN FEDERAL POLITICAL CASES, 1962-1965

Total Activist
Votes Cast in
Federal Cases

Total Activist
Votes Cast in
Political Cases

Goldberg

93%

94%

Douglas

95%

93%

Warren

80%

90%

Brennan

72%

87%

Black

95%

85%

Stewart

47%

68%

White

14%

67%

Clark

27%

59%

Harlan^

29%

43%

Total Cases
Activist
in Outcome

7 3%

86%

Justice

SMr, Justice Brennan participated in only 12 of these
cases.
^ r . Justice Harlan participated in only 12 of these
cases.

-^••"
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TABLE XI
ACTIVIST VOTING COMPOSITION OF THE SUPREME COURT
IN STATE POLITICAL CASES, 1962-1965

Justice

Total Activist
Votes Cast in
State Cases

Total Activist
Votes Case in
Political Cases

Goldberg

95%

94%

Douglas

93%

93%

Warren^

93%

90%

Brennan

91%

87%

Black

84%

85%

Stewart''^

74%

68%

White^

7 5%

67%

Clark

67%

59%

Harlan

47%

43%

Number of
Cases

55

70

Total Cases
Activist in
Outcome

89%

86%

^Justice Warren participated in 54 of these state
cases
^Justice Stewart participated in 53 of these cases
^Justice White participated in 54 of these cases

90
cases.

When the votes cast supporting liberal-activist

decisions in political cases were numerically arranged, the
largest voting separation occurred between Justices Black
and Stewart.

Goldberg is now the most liberal-activist mem-

ber of the Supreme Court.

Justice White maintained his third

to the last position in liberal-activist voting in these cases
Using the figure of 75 percent, the Supreme Court can
be divided into two homogeneous cliques upon the basis of
the Justices' liberal-activist voting.

Five Justices voted

liberal-activist in more than three-fourths of the political
cases that came before the Court during the terms studied;
four Justices voted less than this amount.

The blocs pre-

sented in Table XII are based upon the Justices' tendencies
to support liberal-activist results in their voting behavior.

TABLE XII
SUPREME COURT VOTING BLOCS IN POLITICAL CASES, 1962-1965
Bloc

Composition

I

Goldberg
Douglas
Warren
Brennan
Black

II

Stewart
White
Clark
Harlan

Orientation

Highly liberal-activist

Moderately liberal-activist
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The first bloc was comprised of Justices that were
the effective majority in the largest number of political
cases.

This homogeneous group was highly liberal and

activist and therefore quite responsive to the demands
for political rights and freedoms, Mr, Justice Goldberg
was the most liberal-activist member of this bloc.
Bloc II supports liberal-activist outcomes in political
cases only moderately.

Mr. Justice White was the second

most liberal-activist member of this bloc.
Conclusion
The analysis in this chapter suggests that Mr. Justice
White gave moderate support to the protection of political
rights and freedoms. White usually upheld federal action
against claims that it deprived persons of these rights
and freedoms.

He, however, overruled three-fourths of the

state attempts to impose limits upon these rights and freedoms.

He did not support political rights and freedoms to

the extent of overruling federal policy-making but was
quite willing to overrule actions of the states.
Mr. Justice Goldbert was consistently more liberalactivist in political cases than was White.

He voted in a

liberal manner in all but six of the cases considered in

I'
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this chapter.

Goldberg overruled state limits on these

rights and freedoms only slightly more frequently than he
did federal limitations.

Justice Goldberg was inclined to

support these rights and freedoms regardless of which
policy-makers were involved.

In overruling federal and

state decisions he broadly interpreted key constitutional
provisions concerning political rights and freedoms.
White did not.

-^•^l

CHAPTER IV

ECONOMIC CASES

Introduction

A contemporary political scientist has recently noted
that:
The judiciary has now withdrawn from the Olympian
position it once took on economic policy, and consequently the role of other parts of the government
has been expanded. The centerpieces of economic
policy are made by legislation, and the responsibility for elaboration and application is normally in
administration. The judiciary still performs a role,
but only in interpretation of legislation, correction of administrative error, and adjustment and
application of common law rules.-^
Samuel Krislov, another political scientist, is essentially
of the same opinion.

He has written that:

In general, the deference to Congress as well as to
the states in the field of economic policy is broad.
Congress has been upheld in every exercise of its
economic powers since 1937, and it is difficult to
imagine a circumstance in which the Court would
challenge legislation under current standards.2

•••Emmette S. Redford, American Government and the
Economy (New York: The Macmillan Company, 1965), p. 636.
2
Krislov, 0£. cit., p. 105.
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These opinions tend to minimize the importance of the
Supreme Court's decisions in economic cases.

However, the

majority of cases decided by the Supreme Court in its
1962-1964 terms involved economic issues.

Although the

Supreme Court no longer occupies the central position in
the determination and application of economic policy, a
majority of its decisions are concerned with the interpretation and administration of economic policy.

Liberalism-Conservatism

The cases involving economic issues decided by the
Supreme Court during the 1962-1964 terms have been divided
into five general categories for analysis.

The divisions

are as follows:
(1)
(2)
(3)
(4)

Government regulation of business.
Labor cases.
Fiscal cases.
Personal injury cases.

(5)

Private economic cases.

These five categories include all the cases involving
economic issues decided by the Supreme Court.

The judi-

cial behavior of Justices White and Goldberg will be
analyzed in each of these categories.
Since economic issues involve a large number of the
Supreme Court's formal decisions, it is important to

H-1
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determine the extent of Justices White's and Goldberg's
liberal orientations to these cases.

There have been

many excellent definitions of economic liberalism.^
Glendon Schubert conceptualized economic liberalism to
include:
. . . these cases involved an underdog economic relationship, . . . related to conflicts of interests
between the economically affluent and the economically underprivileged. The economic liberal would
support the claims of the economically underprivileged, while the conservative would stand pat and
resist economic change that would benefit the
have-nots. Hence the economic liberal would uphold
the fiscal claims of injured workers (or their
widows); he would support unions, who could be
assumed to function (in general) as the agents of
workingmen to improve their economic status; he
would support government regulation of business,
in order to maintain competition and protect consumers; and he would uphold state taxation, both
because state tax laws often have the direct function of regulating enterprise, and also because
an adequate program of state financing is a precondition to an effective state program of economic
controls and services.
Schubert's definitions served as the basis for the classifications of the economic decisions utilized in this study.

3
See Glendon Schubert, Judicial Policy-Making, op. cit.,
p. 120; see also Harold Spaeth, "Warren Court Attitudes
Toward Business: the 'B'Scale," cited in Schubert, Judicial
Decision-Making (London: Colier-Macmillan Limited, 1963),
p. 79.
Schubert, The Judicial Mind, op. cit., pp. 127-128.
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The number of liberal responses given by Justices White
and Goldberg in each of the five categories is presented in
Table XIII.

TABLE XIII
LIBERAL VOTING OF JUSTICES WHITE AND GOLDBERG
IN ECONOMIC CASES, 1962-1965

Category

I

II

III

IV

V

Total
Liberal
Votes
Cast

62 cases 41 cases 39 cases 15 cases 15 cases 172 cases
White^

87%

76%

77%

71%

27%

73%

Goldberg

7 3%

63%

72%

53%

33%

65%

^Mr, Justice White did not participate in five cases in
Category I and one case in Category IV,
•'^Mr. Justice Goldberg did not participate in 13 cases in
Category II,
Table XIII depicts the relative consistency of support for
liberal decisions by each Justice in economic cases. The
table also shows a consistent but small difference in the
number of liberal votes cast by each Justice.
Government Regulation of Business
Category I contains 62 cases involving government regulation of business.

In these cases Justice White cast
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46 liberal votes, and Justice Goldberg cast 45. White
supported a liberal outcome in 14 percent more cases than
Justice Goldberg.

The difference between the Justices is

weighted by the fact that Mr, Justice White did not participate in five of the cases in this category.

Both

Justices generally voted to accept government regulation
of business.
Many of the cases in this category contained antimonopoly and restraint of trade issues, Mr, Justice Goldberg displayed a greater tendency, in his voting behavior
and opinions, to support mergers and monopolies than did
Justice White,
Can Company

The case of United States v. Continental

is an example of this relationship. White

wrote a majority opinion which declared that a merger
between one of the nation's leading producers of metal
containers and one of the nation's leading producers of
glass containers resulted in an illegal restriction of
competition prohibited by Section Seven of the Clayton
Act,
^Mr, Justice White delivered three majority opinions
and five minority opinions in this category. Mr. Justice
Goldberg delivered eight majority opinions and six minority opinions.
United States v. Continental Can Company, 378 U.S_. 441
(1964).
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The merger must be viewed functionally in the context
of the particular market involved, its structure, history and probable future. . . . , the competition
with which Section Seven deals includes not only
existing competition but that which is sufficiently
probable and imminent."^ (Italics mine.)
Mr. Justice Goldberg favored a narrower construction of
Section Seven of the Clayton Act.

In his concurring opin-

ion he pointed out the objectionable consequences of the
majority opinion.

He wrote:

Hitherto, it has been thought that the validity of a
merger was to be tested by examining its effect in
identifiable, "well defined" . . . markets. Hereafter, however slight (or even nonexistent) the
competitive impact of a merger on any actual market,
businessmen must rest uneasy lest the Court create
some "market," in which the merger presumptively
dampens competition, out of bits and pieces of real
ones. . . . This is said to be recognizing "meaningful competition where it is found to exist." It
is in fact imagining effects on competition where
none has been shown.
Goldberg believed that mergers should be judged by their
immediate rather than potential effect on competition.
Both Justices generally favored government regulation of
monopolies.
Patents often lead to monopoly power.
berg has argued:

7lbid., p. 458.
Qlbid., p. 477.

Justice Gold-
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. . . the existence of a valid patent on the tying
product, without more, establishes a distinctiveness
sufficient to conclude that any tying arrangement
involving the patented product would have anticompetitive consequences.^
In United States v. Loew' s, Incorporated'''^ Justice Goldberg
delivered the opinion of a unanimous Court holding that
the distributors of copyrighted films violated Section One
of the Sherman Act.

The Act was violated when the dis-

tributors conditioned the sale of copyrighted feature
films to television stations upon the stations' purchase
of unwanted or inferior films.
Justice White also felt that patent laws could not
be used to lessen competition at the public's expense.
In United States v. Singer Manufacturing

White wrote

a majority opinion which held that a sewing machine patent
agreement was a violation of the Sherman Act.

In this

case American, Swiss, and Italian sewing machine manufacturers merged to exclude Japanese competition.

The Amer-

ican manufacturer protected the interests of all three
manufacturers through the use of a United States patent
on the Swiss manufacturer's machine. White wrote that:
^United States v. Loew's, Incorporated, 371 U.S^. 38,
44 (1962),
lOlbid.
^^United States v. Singer, 374 U.^. 174 (1963).
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. . . such collusion to secure a monopoly grant runs
afoul of the Sherman Act's prohibitions against conspiracies in restraint of trade—_if not bad per se,
then such agreements are at least presumptively bad.
The patent laws do not authorize, and the Sherman
Act does not permit, such agreements between business
rivals to encroach upon the public domain and usurp
it to themselves.^2 (italics mine.)
A large portion of the cases involving governmental
regulation of business deal with the physical control
that the government exercises over commercial transactions.

Controversies over the fixing of rates and the

licensing of businesses are included in this category.
Justices White and Goldberg favored government regulation of business when nonregulation had injurious effects
upon competition.

Justice Goldberg, with the concurrence

of Justice White, wrote that:
To allow a supplier to intervene and grant discriminatory price concessions designed to enable its
customer to meet the lower price of a retail competitor who is unaided by his supplier would discourage rather than promote competition. To permit
a competitor's supplier to bring his often superior
economic power to bear narrowly and discriminatorily
to deprive the otherwise resourceful retailer of the
fruits of his efficiency and convert the normally
competitive struggle between one retailer and the
combination of another retailer and his supplier is
hardly an element of reasonable and fair competition.

^^Ibid., p. 200.
^-^Federal Trade Commission v. Sun Oil, 371 U.£. 505,
522 (1962).
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While both Justices are moderately liberal in this area.
Justice White was more inclined to allow government regulation of business than was Justice Goldberg.
In Federal Power Commission v. Union Electric
Justice White announced the opinion of the Court which
ruled that the Federal Water Power Act required the
licensing of the use of nonnavigable waters, even if the
use had no impact upon commerce.

He wrote that:

The central purpose of the Federal Water Power
Act was to provide for the comprehensive control
over those uses of the Nation's water resources in
which the Federal Government had a legitimate interest; these include navigation, irrigation, flood
control, and very prominently, hydroelectric power—
uses which, while unregulated, might well be contradictory rather than harmonious.
Mr, Justice Goldberg dissented from this decision.

In

his view:
The legislative history here, however, establishes
to my satisfaction that it has required licenses of
neither steam plants nor the type of hydroelectric
plant here involved, and in light of this legislative history I agree with the Court of Appeals that
Congress intended that a license be required only
where the interests of commerce on navigable waters
are affected.
•^-^Federal Power Commission v. Union Electric, 381
U.£. 90 (1965).
^^Ibid., p. 97.
^^Ibid., p. 115.
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In a case involving the Interstate Commerce Act, both
White and Goldberg agreed that a dealer's sugar business
was not a bona fide primary business and, therefore, not
forbidden by the Interstate Commerce Act from backhauling
17
practices,

Goldberg wrote:

I therefore cannot view the sugar business as a bona
fide primary business to which a private transportation operation is only an incident. It would be
more appropriate to say that this catch-as-catch-can
sugar business is wholly incidental to an otherwise
empty backhaul. •^^
From this opinion it was evident that both Justices did
not favor complete government regulation of business.

Labor Cases

The data in Table XIII reveal a 13 percent difference
in the amount of liberal voting between Justices White
19
and Goldberg in labor cases.

Justice White participated

in 41 cases in this category and cast 31 liberal votes.

^"^Red Ball v. Shannon, 377 U.S_. 311 (1964) .
^^Ibid,, p, 323.
19
Although White cast considerably more liberal votes
than did Goldberg, only a small amount of difference was
computed because of Goldberg's nonparticipation in a number
of these cases.

-nW
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Justice Goldberg participated in only 28 cases and cast
18 liberal responses.

20

Both Justices White and Goldberg favored organized
labor and collective bargaining.

In White's majority

opinion in National Labor Relations Board v. Erie Resistor
21
Corporation,

he wrote that:

When specific evidence of a subjective intent to discriminate or to encourage or discourage union membership is shown, and found, many otherwise innocent or
ambiguous actions which are normally incident to the
conduct of a business may, without more, be converted
into unfair labor practices.22
White seemed to impute a substantial burden on management
in the assessment of unfair labor practices.

In the same

case he went on to say that:
The employer . . . must be held to intend the very
consequences which foreseeably and inescapably flow
from his actions and if he fails to explain away, to
justify or to characterize his actions as something
different than they appear on their face, an unfair
labor practice charge is made out. 2-^
Mr. Justice Goldberg concurred in this decision.
20
Mr. Justice White delivered 12 majority opinions
and two minority opinions in these labor cases. Mr.
Justice Goldberg wrote three majority opinions and five
minority opinions in this category.
21
National Labor Relations Board v. Erie Resistor
Corporation, 373 U.£. 221 (1963).
22ibid., p. 227.
23lbid., p, 228.
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In two cases in which Justice Goldberg did not participate, Justice White expressed the unanimous view of
the Supreme Court members, and upheld the practice of
agency shops.

24

In another decision in which Justice

Goldberg concurred. Justice White upheld a labor union's
picket of management's property although the picketing
was accompanied by threats and violence.

White de-

livered an opinion, Goldberg concurring, which upheld
the weighted voting system employed by the American Federation of Musicians.^^
In the case of Humphrey v. M o o r e ^

it appeared that

Justice White favored labor union interests over the
interests of management.

White stated:

. . . the union took its position honestly,
in good faith and without hostility or arbitrary
discrimination. The evidence shows no breach by
the union of its duty of fair representation.
Neither the parties nor the Joint Committee exceeded their power under the contract and there
24
See Retail Clerks International Association,
Local 1625 v. Schermerhorn, 375 U.S_. 96 (1963) and
National Labor Relations Board v. General Motors, 373
U.S. 734 (1963).
^~^See United Steelworkers v. National Labor Relations Board, 376 U.S^. 492 (1964) .
2PAmerican Federation of Musicians v. Wittstein,
379 U.S. 171 (1964).

r
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was no fraud or breach of duty by the exclusive bargaining agent. The decision of the committee, reached
after proceedings adequate under the agreement, is
final and binding upon the parties, just as the contract says it is.
Justice Goldberg also favored collective bargaining, but
he was more realistic in upholding the employer's interest than was White,

In his concurring opinion in the

same case, Goldberg pointed out:
, , , in this Court's fashioning of a federal law of
collective bargaining, it is of the utmost importance
that the law reflect the realities of industrial
life and the nature of the collective bargaining
process. We should not assume that doctrines evolved
in other contexts will be equally adapted to the
collective bargaining process. , . . the understandable desire to bargain by placing undue restraints
upon the contracting parties. The employer's interest should not be lightly denied where there are
other remedies available to insure that a union will
respect the rights of its constituents.29 (Italics
mine.)
There existed one other area of labor cases in which the
two Justices disagreed.
Mr. Justice White was of the opinion that both labor
unions and management were liable under antitrust laws.
In holding a union liable under these antitrust laws he
wrote that:
28Ibid,, pp, 350-351
2^Ibid., pp. 358-359
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. . . we think that a union forfeits its exemption
from the antitrust laws when it is clearly shown that
it has agreed with one set of employers to impose a
certain wage scale on other bargaining units. One
group of employers may not conspire to eliminate competitors from the industry and the union is liable
with the employers if it becomes a party to the conspiracy. This is true even though the union's part
in the scheme is an undertaking to secure the same
wages, hours or other conditions of employment from
the remaining employers in the industry,30
Mr. Justice Goldberg did not favor such comprehensive
regulation of labor-management negotiations.

He dis-

sented from White's opinion on the ground that collective
bargaining activities concerning mandatory bargaining
subjects under the National Labor Relations Act were not
subject to antitrust laws.
Mr, Justice Goldberg delivered two opinions concern31
m g the reemployment conditions of ex-military personnel.
Mr, Justice White concurred with both decisions in which
Goldberg concluded that:
. . . Congress intended a reemployed veteran, who,
upon returning from military service, satisfactorily
completes his interrupted training, to enjoy the
seniority status which he would have acquired by
virtue of continued employment but for his absence
in military service. The requirement is met if, as
United Mine Workers v. Pennington, 381 U.S^. 657,
665-666 (1965).
^•^Tilton V. Missouri Pacific Railroad, 376 U.S^. 169
(1964) , and Brooks v. Missouri Pacific Railroad, 376 U.S_.
182 (1964).
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a matter of foresight, it was reasonably certain that
advancement would have occurred, and if, as a matter
of hindsight, it did in fact occur.^^
These two cases illustrate the fact that both Justices
were not only generally favorably disposed to labor unions
in general but also to the claims of individual workers.
Fiscal Cases

The third category is composed of cases concerning
state and federal fiscal policy.

in these cases there was

an extraordinary amount of agreement between Justices White
and Goldberg.

Out of the 39 cases in this category, White

cast 30 liberal votes; Goldberg cast 28.

An analysis of

their opinions in these cases, however, revealed conflicting values.

33

Thirty-one of the cases concerning fiscal matters
involved state and federal income tax cases.

In the major-

ity of these cases both Justices favored state and federal

32
Tilton V. Missouri Pacific Railroad, op. cit.,
p. 181.
33
Mr. Justice White delivered six majority opinions
and one minority opinion in these fiscal cases. Mr. Justice Goldberg delivered four majority opinions and three
minority opinions in these cases.

i^m
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taxation.

In United States v. Atlas Life Insurance. ^"^

White, with Goldberg's concurrence, delivered an opinion
extending federal income taxation to include the interest
earned from formerly "nontaxable" bonds.

In his opinion:

The doctrine of intergovernmental immunity does not
rec^uire such a benefit to be conferred on the ownership of municipal bonds. Congress was entitled to
allocate investment income to policyholders as it
did. The formula "was designed to subject all to
the payment of their just share of a burden fairly
imposed,", . . and as applied to this case did not
impose a tax on income excludable under Section 103
of the Internal Revenue Code.
Justices White and Goldberg also supported state taxation
policies.

In one case they agreed that a United States

government subcontractor was not immune from state taxation merely because the subcontractor was working on a
project for the Atomic Energy Commission.

36

Mr, Justice Goldberg occasionally hesitated to interpret the Internal Revenue Code broadly.

Goldberg

dissented from a majority opinion which held that contract
miners had no economic interest in the coal which they

•^^XJni_ted States v. Atlas Life Insurance, 381 U._S.
233 (1965).
^^Ibid., p. 251.
-^^United States v. Boyd, 378 U.S^. 39 (1964) ,

«-^
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mined and therefore were not entitled to share in depletion tax deductions,

37

Goldberg concluded that:

. , . the depletion allowance should be properly
apportioned between the lessee and the coal mine
operators. The operators were not employees of
independent contractors hired to perform services.
Unlike a man hired to mow a lawn, or shovel snow,
or strip-mine coal, they made a substantial investment in opening and developing each individual mine
and could look only to proceeds of the sale of coal
extracted for a return of that investment.^^
Justice White voted with the majority in this case.

A

few of Justice Goldberg's opinions showed a sympathy for
the defendant in tax cases not found in White's opinions.
In the Jaben case the Court upheld the Internal Revenue
Commission's determination of "probable cause" in instituting a proceeding against a taxpayer for wilfully
filing a false tax return.

White concurred with the

Commission's actions, but Goldberg did not.

In his dis-

senting opinion Goldberg wrote that:
I cannot accept the Court's view that the nature
of the offense charged in this case excuses the
Government from setting out any of the facts underlying the conclusion that the petitioner understated
his income. Surely, defendants in criminal tax cases
—whether based upon a net worth theory or otherwise-37
Paragon Jewel Coal Company v. Commissioner of Internal Revenue, 380 U.S. 624 (1965).
38Ibid., p. 648
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are as entitled to a magistrate's independent determination of "probable cause" as any other defendants.
Furthermore, I do not believe it impossible, or even
very difficult, for the Government to give some indication of the type of information obtained through
its perusal of petitioner's books and its interviews
with third persons. But I do believe that it is
impossible for a magistrate or commissioner to determine whether probable cause exists without some
indication of the facts which led the affiant to his
conclusion, ^
Goldberg voted to protect individual rights in fiscal
cases only when procedural cjuestions were involved.
Both Justices White and Goldberg usually upheld state
taxation, but they both believed that a state could not
tax interstate commodities.

Both Justices White and Gold-

berg dissented in General Motors v. Washington

40

in which

the majority of the Court decided that a state tax on an
out-of-state corporation was valid.

Mr. Justice Goldberg

delivered the opinion for the dissenters and pointed out
that:
Although the opinion of the Court seems to imply
that there is still some threshold recjuirement of
in-state activity which must be found to exist before
a "fairly apportioned" tax may be imposed on interstate sales, it is difficult to conceive of a state
gross receipts tax on interstate commerce which could
not be sustained under the rationale adopted today.
^^Jaben v. United States, op. cit., pp. 231-232.
^^General Motors v. Washington, 377 U.S^. 436 (1964) .
"^•••Ibid. , p. 456.
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Justices White and Goldberg consistently supported federal
fiscal policy over state fiscal policy in conflicts between the two.

42

Similarly, both Justices upheld federal

fiscal policies to the extent of validating a federal tax
that covered international boundaries.
43
In the Maximov case

Justice Goldberg delivered the

opinion of a unanimous Court.

He wrote that:

A resident of the United Kingdom realizing capital
gains in this country is appropriately protected and
exempt, and the Congress has adopted provisions fully
implementing the operative dimensions of the treaty.
The Internal Revenue Code contains sections designed
to give effect to exemptions of this type and to
assure consistency with tax treaty obligations in
general. Our interpretation affords every benefit
negotiated for by the parties to the Convention on
behalf of their respective residents and prevents
an unintended tax windfall to a private party. The
language and purpose of the treaty are amply served
by adhering to its clear import limiting exemption
to "residents of the United Kingdom" falling within
the exemptive purview. The petitioner, a resident
American trust, is properly subject to U.S. income
tax on its retained capital gains.
Neither Justice wished to exempt foreign corporations from
American taxes when they were resident American trusts.

See Commissioner of Internal Revenue v. Brown,
380 U.§. 563 (1965).
^^Maximoy v. United States, 373 U.£. 49 (1963).
"^"^Ibid., p. 56.
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Personal Injury Cases

The fourth category is composed of cases involving
the claims of injured workers.

Mr. Justice White voted

18 percent more liberally in these cases than did Justice
Goldberg.

In the 15 cases in this category, Goldberg

cast eight liberal votes, and White cast 10.

Justice White

participated in only 14 of these cases which tended to
weight the comparison slightly.

The opinions of White

and Goldberg showed a divergent trend in the personal
. .
45
injury cases.
Mr. Justice White broadly interpreted employer liability for injuries sustained by employees while on the
job.

He observed that:
It is widely held that for a defendant to be liable
for consequential damages he need not foresee the
particular consequences of his negligent acts:
assuming the existence of a threshold tort against
the person, then whatever damages flow from it are
recoverable.^^

It appeared that Justice White completely favored the
recovery for injuries sustained even though these injuries

^^Mr. Justice White delivered three majority opinions
and one minority opinion in these cases. Mr. Justice Goldberg delivered three majority opinions and three minority
opinions in combined injury cases.
46
Gallick V. Baltimore and Ohio Railroad, 372 U.S_.
108, 120 (1963).
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were not foreseeable.

White applied this reasoning to

the case of Italia Societa per Azioni di Navigazione v.
Oregon Stevedoring Company.

In assessing the liability

for an injury in this case, he observed that:
True the defect here was latent and the stevedore free of negligent conduct in supplying the rope.
But latent defects may be attributable to improper
manufacture or fatigue due to long use and may be
discoverable by subjecting the equipment to appropriate tests. Further the stevedore company which
brings its gear on board knows the history of its
prior use and is in a position to establish retirement schedules and periodic retests so as to discover
defects and thereby insure safety of operations.
Where, as here, injury-producing and defective equipment is under the supervision and control of the
stevedore, the shipowner is powerless to minimize
the risk; the stevedore is not.
In the Gutierrez case

49

White took an encompassing view

of employer liability similar to that in Italia Societa
per Azioni di Navigazione v. Oregon Stevedoring Company.
In the former case he held that:

" . . . the duty to

provide a seaworthy ship and gear, including cargo containers, applies to longshoreman unloading the ship
whether they are standing aboard ship or on the pier." SO
^^Italia Societa per Azioni di Navigazione v.
Oregon Stevedoring Company, 376 U.£. 315 (1964).
^^Ibid., pp. 323-324.
49
Gutierrez v. Waterman Steamship Corporation, 373
U.£. 206 (1963).
^^Ibid., p. 215.
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Justice Goldberg concurred in White's opinions in these
two cases.

Both Justices agreed substantially that a

shipowner's liability extended to all vessels whether
51
public or private.
Mr. Justice Goldberg did not adhere to the broad
construction of employer liability that Justice White
did.

In Goldberg's dissenting opinion in the Shenker

case,

52 ,
he was of the view that:

. . . , as a matter of policy, employees such as
petitioner, who are injured in the course of their
employment, should be entitled to prompt and adequate compensation regardless of the employer's
negligence and free from traditional common-law
rules of limiting recovery.^^ (Italics mine.)
Goldberg favored compensation for injuries sustained by
employees, but he was not in favor of always placing
liability with the employer.

In the same case he went

on to say that:
Under the rationale and result of this case, a
railroad would be liable for a defect which first
appeared immediately prior to the injury for which
51
See Weyerhaeuser Steamship Company v. United
States, 372 U._S. 597 (1963); Reed v. Yaka, 373 U.S. 410
(1963); and Fitzgerald v. United States Lines Company,
376 U.£. 16 (1963).
52
(1963). Shenker v. Baltimore and Ohio Railroad, 374 U.S. 1
53Ibid., p. 15.
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recovery is sought and which even the most scrupulous
kind of inspection procedure could neither have avoided
nor detected. What the Court appears to have done is
to create not simply a duty of inspection, but an
absolute duty of discovery of all defects, in short,
it has made the B&O the insurer of the condition of
all premises and equipment, whether its own or others,
upon which its employees may work. Thus the wholly
salutary principle for industrial injury incorporated
by workmen's compensation statutes, but it is not the
ones created by the F.E.L.A., which premises liability upon negligence of the employing railroad.54
(Italics mine.)
In three of Goldberg's opinions he declared that injured
workers were not entitled to compensation for injuries on
jurisdictional grounds.
The Parden case

was an exception to the normal vot-

ing patterns of both Justices White and Goldberg.

In this

case White delivered a dissenting opinion declaring that
the Federal Employers Liability Act did not entitle a
citizen to sue a state without its consent for liabilities sustained on a state-owned railroad.

Goldberg voted

with the majority in this case, holding the state liable.

54Ibid., p. 14.
^^See Crider v. Zurich, 380 U.S^. 39 (1965) ; Gillespie
V. United States Steel Company, 379 U.S^. 148 (1964) ; and
Schlagenhauf v. Holder, 379 U.S^. 104 (1964) .
56parden v. Terminal RaiIway, 377 U.£. 184 (1964) .
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Private Economic Cases

The last category is comprised of 15 cases involving
private economic claims.

Both Justices' liberal voting

dropped substantially in these cases.

The nature of

these cases explains the decrease in the liberal voting
of the Justices.

A liberal vote in these private economic

cases is conceptualized as a vote for the economically
underprivileged:

the insured as opposed to the insurance

company, or the debtor or bankrupt, etc.

A substantial

number of these cases involved the application of state
statutes.

Both Justices White and Goldberg usually upheld

the interpretation of these statutes, which in many instances proved unfavorable to private economic claims.
There was a high degree of agreement between Justices
White and Goldberg in private economic cases.
fered in only 6 percent of the cases.

They dif-

Goldberg cast five

liberal votes, and White cast four. 57
In business transactions with the government neither
Justice White nor Justice Goldberg favored individual economic claims.

For example. Justice White delivered the

S7
"^ Mr. Justice V7hite delivered four majority opinions
and one minority opinion in this category. Mr. Justice
Goldberg delivered one majority opinion.
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SR

majority opinion m

the ^

Paso case,

in which the Court

held that the modification of a contractual promise between
an individual and a state, by the state, did not impair
the obligation of contracts under the "Contract Clause."
He pointed out that:
This policy clearly indicates that the right of reinstatement was not conceived to be an endless privilege conferred on a defaulting buyer. A contrary
construction would render the buyer's obligations
under the contract quite illusory while obliging
the State to transfer the land whenever the purchaser
decided to comply with the contract, all this for a
nominal down payment.^^
Goldberg concurred in this opinion.
In other cases Justices White and Goldberg refused
to extend other constitutional provisions to protect the
claims of individuals in private economic cases.

Both

Justices White and Goldberg agreed that a Kansas statute
did not violate the Due Process Clause of the Fourteenth
Amendment by making it an offense to engage in debt adjusting.

In another case, the two Justices agreed that

neither the Fourteenth Amendment nor the "Full Faith and
Credit Clause" of the Constitution restricted Florida's
^^El Paso V. Simmons, 379 U.§. 497 (1965).
^^Ibid., pp. 513-515.
^^Ferguson v. Skrupa , 772 U.S_. 178 (1962).
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ability to stop a policyholder from recovering from an
insurance company that operated in Illinois.^^

Justices

White and Goldberg maintained that a national bank could
not be sued because it was in a different county from
which an alleged conspiracy to defraud had taken place.^2
However, both Justices responded liberally to the claims
of widows over legatees^^
wills.^^

g^d to the enforceability of

Thus, both Justices upheld private individual

claims when they did not conflict with state or federal
policies.
The Sabbatino case

presented a peculiar problem in

the analysis of the values held by Justices White and
Goldberg.

In this case the Court decided that it would

not examine the validity of the confiscation of a United
States citizen's property by a foreign government.

White

alone dissented because:
In the absence of a specific objection to an examination of Cuba's law under international law, I would
61ciay v. Sun Insurance Office, 377 U.§. 179 (1964).
^^Mercantil National Bank v. Langdeau, 371 U.£. 555
(1963).
^%iatchos V. Yiatchos, 376 U.£. 306 (1964).
^^Foman v. Davis, 371 U.S. 178 (1962).
^^Banco Nacional de Cuba v. Sabbat ino, 376 U.S^. 398
(1964).
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have proceeded to determine the issue and resolve
this litigation on the merits.^^
This case implied that Justice White would advocate the
settlement of an international issue by the Court to protect the economic rights of an American citizen.

Recapitulation

It appears from the foregoing analysis that Justices
White and Goldberg were similarly oriented toward liberalism in economic cases.

Table XIII shows an 11 percent dif-

ference in the total liberal votes cast by the Justices.
In the 172 cases analyzed in this study of economic issues,
Justice White cast 121 liberal votes, and Justice Goldberg
cast 104 liberal votes.
The two Justices favored government regulation of
business.

However, Justice Goldberg sometimes upheld the

interests of mergers and monopolies, whereas Justice White
did not.

White sometimes interpreted commerce more broadly

than did Goldberg.

Neither Justice supported patents when

such support resulted in unfair competition or restraint of
trade.

In labor cases both Justices supported the interests

of labor and labor union tactics such as the agency shop

^^Ibid., p. 472.
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and picketing.

Justice White exhibits a profound favorit-

ism towards labor that is not always found in Goldberg's
voting behavior.

The Justices also disagreed on the ex-

tension of antitrust legislation to labor unions.
Both White and Goldberg usually favored state and
federal fiscal policies.

They favored federal fiscal

policy over state fiscal policy when the two conflicted.
Mr, Justice Goldberg exhibited a respect for individual
rights not found in White's opinions in these cases.
Both Justices responded liberally to the claims of injured
persons.

However, Goldberg did not favor the encompassing

view of employer liability which White held.

In some

cases Goldberg limited the Court's jurisdiction in combined
injury cases; whereas White extended it to cover a diversified number of injury cases.
Both Justices tended to vote to support conservative
outcomes in private economic cases.

Both Justices favored

state or federal claims over those of the individual.
Neither Justice would extend constitutional protections
to aid the individual in his private economic cases.
The preceding has been an analysis of the liberalconservative values held by Justices White and Goldberg
in economic cases.

The following section of this chapter
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will deal with the activist-restraint attitudes of the
subjects of this study in these same cases.

Activism-Restraint
There are three main policy-makers in the determination of economic issues:

federal government, state govern-

ment, and independent regulatory commissions. An activist
vote is conceptualized as a vote that conflicts with the
decisions of any of these policy-makers.

Conversely, a

restraint vote is here conceptualized as a vote to accept
their decisions.
Table XIV indicates the number of activist votes cast
by Justices White and Goldberg in state, federal, and regulatory agency economic cases.

The data presented in

Table XIII reveal only a very small amount of difference
in the activist voting behavior of Justices White and'
Goldberg in these economic cases.

The data presented in

Table XIII seem to indicate that both Justices normally
voted in a restrained manner, i.e., they were not inclined
to overrule the decisions of other policy-makers in economic cases.
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TABLE XIV
ACTIVIST VOTING OF JUSTICES WHITE AND GOLDBERG
IN ECONOMIC CASES, 1962-1965

Category

Federal
68 cases

State^

Regulatory^
Agency

38 cases

66 cases

Total Activist
Votes Cast
172 cases

White

23%

41%

26%

29%

Goldberg

25%

40%

35%

32%

Mr. Justice White did not participate in four cases
in this category. Mr. Justice Goldberg did not participate in one case.
Mr. Justice White did not participate in one case
in this category. Mr. Justice Goldberg did not participate in three cases.
^Mr. Justice White did not participate in one case
in this group of cases. Mr, Justice Goldberg did not
participate in nine.

Federal Cases

In the 68 federal economic cases that comprise this
category. Justice Goldberg cast 17 activist votes, and
Justice White cast 15, a difference of 2 percent.

Appar-

ently neither Justice was inclined to overrule the federal
government in economic cases

TT^
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67
The Jewel Tea Company

case is a good example of

White's and Goldberg's restrained attitudes toward the
Court's interference in federal fiscal policies.

In this

case Goldberg pointed out:
The history I have set out makes clear that
Congress intended to foreclose judges and juries
from making essentially economic judgments in antitrust actions by determining whether unions or
employers had good or bad motives for their agreements on subjects of mandatory bargaining. Moreover,
an attempted inquiry into the motives of employers
or unions for entering into collective bargaining
agreements on subjects of mandatory bargaining is
totally artificial. It is precisely in this area
of wages, hours, and other working conditions that
Congress has recognized that unions have a substantial, direct, and basic interest of their own to
advance.^Q
In supporting the government's claims Justice White and
Goldberg narrowly interpreted federal legislation.

In

the Court's unanimous decision in United States v. Ward,69
Goldberg pointed out that:
There is nothing in the language of legislative
history of Section Five of the Clayton Act indicating that Congress intended to give a defendant
the privilege of rejecting the bona fide demands
of the Government and at the same time avoiding an
adjudication on the merits of the complaint.'^
^^Local Union Number 189 v. Jewel Tea Company, 381
U.^. 676 (1965).
^^Ibid., pp. 719-720.
^^United States v. Ward, 376 U.S.
"^^Ibid. , p. 334.

327 (1964).
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Since both Justices favored the government in a large majority of economic cases brought before the Court, it is natural
that both Justices exhibited a low degree of judicial activism.
An outstanding exception to Mr. Justice White's restrained views came in the case of Banco Nacional de Cuba
V. Sabbatino.

In White's lone dissenting opinion, he

elaborated upon his views of judicial restraint.

He said:

1 BE dismayed that the Court has, with one broad
stroke, declared the ascertainment and application of
international law beyond the competence of the courts
of the United States in a large and important category
of cases. I am also disappointed in the Court's
declaration that the acts of a sovereign state with
regard to the property of aliens within its borders
are beyond the reach of international law in the
courts of this country. No other civilized country
has found such a rigid rule necessary for the survival of the executive branch of its government; the
executive of no other government seems to require
such insulation for international law adjudication
in its courts; and no other judiciary is apparently
so incompetent to ascertain and apply international
lawT'^^ (Italics mine.)
In this unusual opinion Justice White believed that United
States courts were obliged to determine extraterritorial
controversies on their merits in accordance with applicable
international law.

He failed to see

71

^-^Banco Nacional de Cuba v. Sabbatino, op. cit. ,
pp. 439-440.
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, . . how greater embarrassment flows from saying
that the foreign act does not violate clear and widely
accepted principles of international law than from
saying, as the Court does, that nonexamination and
validation are required because there are no widely
accepted principles to which to subject the foreign
act.
Justice White's opinion in this case was quite contrary to
his normal voting pattern.

State Cases

Justices Goldberg and White showed a substantial
rise in the amount of activist votes cast in state economic cases.
cases.

They agreed in all but 10 percent of these

However, neither Justice participated in the

full number of cases in this category.
Justices Goldberg and White upheld state fiscal policies in about 60 percent of the cases.

In White's major-

73
ity opinion in United States v. Boyd

he wrote:

The Constitution immunizes the United States and
its property from taxation by the States, . . . but
it does not forbid a tax whose legal incidence is
upon a contractor doing business with the United
States, even though the economic burden of the tax,
by contract or otherwise, is ultimately borne by the
United States."^^
'72ibid. , pp. 465-466.
"^^United States v. Boyd, 378 U.£. 39 (1964) .
"^"^Ibid. , p. 44.
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In a decision in which Justice VHiite concurred. Justice
Goldberg observed that:
The price fixing authorized by the Ohio Fair Trade
Act and involving goods moving in interstate commerce
would be, absent approval by Congress, clearly illegal
under the Sherman Act, . . . Congress, however, in
the McGuire Act has approved state statutes sanctioning resale price maintenance schemes such as those
involved here. Whether it is good policy to permit
such laws is a matter for Congress to decide.'^
Both the above cases illustrate the fact that the two
Justices upheld state fiscal policies.

However, in some

cases White and Goldberg disagreed upon state economic
policies.
In the Parden case White disagreed with Goldberg and
the majority of the Court because he believed a state must
expressly relinquish its own sovereign imimunity.

White

wrote:
If the automatic consequence of a state operation of
a railroad in interstate commerce is to be waiver of
sovereign immunity. Congress' failure to bring home
to the State the precise nature of its option makes
impossible the "intentional relinquishment or abandonment of a known right or privilege" which must be
shown before constitutional rights may be taken to
have been waived.'"

"75Hudson v. Lilly, 377 U.S. 386, 395 (1964),
^^Parden v. Terminal Railway, op. cit., p. 199.
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Goldberg dissented from a decision in which White,
speaking for a majority of the Court, upheld an Alabama
court adjudication upon the Georgia Workmen's Compensation
Act.

In Goldberg's opinion:
. . . it seems clear to me that the Court should not
reach this constitutional question. In the case
before us, if Alabama's own law independently forbids
the piecemeal borrowing of Georgia statutes and
denies to the Alabama courts jurisdiction to entertain petitioner's suit on the Georgia statute, the
question of whether the Federal Constitution forbids
such piecemeal borrowing need not be reached.^^

In this case, Goldberg limited the Supreme Court's review
of state laws so as not to interfere with the legislative
process in that state.

In the former case. Justice White

did not accept the view that the automatic consequence of
a state operation of a railroad in interstate commerce
was the waiver of its sovereign immunity.
Justices White and Goldberg did not usually support
state fiscal policies when they conflicted with federal
fiscal policies,

Mr. Justice White usually considered

state law:
. . . one of the sources guiding
federal policy, but according to
Court, it is not controlling and
compelling force given it by the

the formulation of
prior cases in this
does not have the
Court.'°

"^^crider v. Zurich, 380 U.S. 39, 45 (1965).
"^^Meyer v. United States, 375 U.S^. 233, 241-242
(1963)
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Justice Goldberg agreed with this view.

Both Justices

agreed in General Motors v. Washington that a state could
not tax an interstate manufacturer.

In their dissenting

opinion they observed that:
The test adopted by the Court today, if followed
logically in future cases, would seem to mean that
States will be permitted to tax wholly interstate
sales by any company selling through local agents
or traveling salesmen. Such a rule may leave only
mail-order houses freed from state taxes on interstate sales. With full sympathy for the revenue
needs of States, I believe there are other legitimate means of raising state revenues without undermining the common national market created by the
Commerce Clause.'^^
In another case. Justice White delivered the unanimous
opinion of the Court holding that Florida could not regulate
interstate milk distribution.

He pointed out that:

The power which we deny to Florida is reserved
to Congress under the Commerce Clause, and we are
offered nothing indicating either congressional
consent to, or acquiescence in, a regulatory scheme
such as Florida has employed.°^
Furthermore, both Justices agreed that the federal govern81
ment's tax claims superseded those of the states.

^"General Motors v. Washington, op. cit., p. 462.
QQpolar Ice Cream v. Andrews, 375 U.£. 361, 379 (1964)
Q^See Jackson v. United States, 376 U.S_. 503, 511
(1964).

r
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Regulatory Agency Cases

The data presented in Table XIV show that Justices
White and Goldberg overruled about one-third of regulatory
agency decisions concerning economic policy.

m

the 66

cases analyzed in this category. Justice Goldberg cast
20 activist votes, and Justice White cast 17.

Justice

Goldberg voted 9 percent more activist than did White.
Although the two Justices were similarly disposed
to the disposition of these cases, there existed a basic
disagreement in their attitudes toward regulatory agency
82
policy-making.

In the All States Freight case

the

majority of the Court held that the Interstate Commerce
Commission could validly regulate an enormous amount of
cases with a maximum of Supreme Court supervision.

Gold-

berg concurred with the majority, and White dissented.
In the latter Justice's opinion:
If there is a task for Congress, it is the one that
the Court has itself performed. The dissenting commissioners, with whom the Court essentially agreed,
felt constrained to acknowledge that further erosion
of the principles of classification might well be
the province of Congress but defended their views as
vigorous and wise transportation policy within the
ALi States Freight v. New York, New Haven and
Hartford Railroad, 379 U.S. 343 (1964).
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realm of proper administrative action. Their difference with the majority of the Commission was over
policy, and it is precisely this area which it seems
to me the Court invades. Our task of review is a
far more li.r.ited one.83 (italics mine J
Taken literally, this opinion would obviate the Court's
review of regulatory commissions.

Justice Goldberg con-

ceived the review of these decisions a proper exercise of
Supreme Court supervisory powers.
In Atlantic Refining Company v. Federal Trade Commission,Q^ Justice Goldberg clarified his activist views
toward review of regulatory commissions.

He wrote that:

I do not mean by this that the Commission is
required to use a rule-making rather than a caseby-case approach to decision-making in this area,
although it would seem that rule-making would here
be the preferable approach. . . . The Commission
has the general power to choose to proceed in this
field, as in others, through either rule-making or
the process of case-by-case adjudication. . . .
Whichever method the Commission chooses to use,
however, it seems obvious to me that the Commission
must formulate a clear rational rule which is based
on an adequate economic explication and takes into
consideration the situation of all industry members
affected by the rule. Since its failure to do so
precludes proper judicial review of these cases, I
would vacate the judgments below and remand these
cases to the Commission so that it can, with clarity,
exercise the administrative process entrusted to the
Q C

Commission by Congress.
Q^ibid., p, 356.
Atlantic Refining Company v. Federal Trade Commission, 381 U.S^. 357 (1965).
Q^Ibid., pp. 390-391.
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Justice Goldberg wanted orders of sufficient clarity and
completeness from the commission to properly review them.
Justice White did not wish to interfere with the internal
decision-making processes of regulatory commissions.

In

this case Justice White affirmed the decision of the commission.

Recapitulation

The preceding analysis of the activist-restraint
views of Justices White and Goldberg showed that they
were both rather restrained in the disposition of these
cases.

They overruled state, federal, and regulatory

agency policy-making in less than one-third of the cases.
Both Justices were more inclined to overrule state policymaking than federal policy-making.

They overruled regula-

tory agency policy-making less than state policy-making.
Mr. Justice Goldberg consistently voted slightly more
activist than did Justice White.

The Court

To better assess the voting behavior of Justices White
and Goldberg, their voting behavior will be related to that
of the entire membership of the Court.

Tables XV, XVI, XVII,

-m-"
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and XVIII, on the following pages, are a description of the
Supreme Court's liberal-conservative and activist-restraint
voting records in economic cases decided during the 1962-1964
Court terms.
The data presented in Table XV illustrate the fact that
the members of the Supreme Court were similarly disposed to
liberal economic decisions.

The most liberal Justice on the

Supreme Court, in economic cases, voted in a liberal manner
only 11 percent more than the most conservative Justice.
Using 65 percent as a cut-off point, the Supreme Court
can be divided into two homogeneous voting cliques.

Five

Justices voted in a liberal manner of over 65 percent of
these economic cases.

The four remaining Justices voted

less than 65 percent liberal.
sented in Table XIX.

These voting blocs are pre-

This table shows that Justices White

and Goldberg were members of different voting blocs.
The first bloc is composed of five Justices who exhibited a liberal voting range from 74 percent to 78 percent, a 6 percent span.

Justice White was the second most

liberal Justice in this moderate to highly liberal bloc.
Bloc II is composed of four Justices with a voting range
from 63 percent to 65 percent, a span of only 2 percent.
Justice Goldberg was the most liberal member of this
moderately liberal bloc.
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TABLE XVI
ACTIVIST VOTING COMPOSITION OF THE SUPREME COURT
IN FEDERAL ECONOMIC CASES, 1962-1965

Justice

Total Activist
Votes Cast
in Federal Cases

Total Activist
Votes Cast
in Economic Cases

Harlan
Goldberg^
Black
Warren
White
Brennan
Clark
Total Cases
Activist in
Outcome
^Mr. Justice Stewart did not participate in one case
^Mr. Justice Harlan did not participate in one case.
^Mr. Justice Goldberg did not participate in one case.
^Mr. Justice White did not participate in four cases.
®Mr. Justice Brennan did not participate in two cases
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TABLE XVII
ACTIVIST VOTING COMPOSITION OF THE SUPREME COURT
IN STATE ECONOMIC CASES, 1962-1965

Justice

Total Activist
Votes Cast
in State Cases

Total Activist
Votes Cast
in Economic Cases

Douglas

55%

44%

Stewart

40%

38%

Harlan

42%

37%

Goldberg^

40%

32%

Black

42%

32%

Warren

42%

29%

White^

41%

29%

Brennan

42%

28%

Clark

40%

27%

Total Cases
Activist in
Outcome

37%

26%

^Mr. Justice Goldberg did not participate in three
cases.
Mr. Justice White did not participate in one case.

y•
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TABLE XVIII
ACTIVIST VOTING IN COMPOSITION OF THE SUPREME COURT
IN REGULATORY AGENCY ECONOMIC CASES, 1962-1965

Total Activist
Votes Cast
in Agency Cases

Total Activist
Votes Cast
in Economic Cases

Douglas^

43%

44%

Stewart

39%

38%

36%

37%

Goldberg

35%

32%

Black

29%

32%

Warren

30%

29%

White^

26%

29%

Brennan

27%

28%

Clark

29%

27%

Total Cases
Activist in
Outcome

26%

26%

Justice

c
Harlan

^Mr. Justice Douglas did not participate in three cases,
^ r . Justice Stewart did not participate in two cases.
^Mr. Justice Harlan did not participate in two cases.
% r . Justice Goldberg did not participate in nine cases
^Mr. Justice White did not participate in one case.
^Mr. Justice Clark did not participate in one case
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TABLE XIX
SUPREME COURT LIBERAL VOTING BLOCS
IN ECONOMIC CASES 1962-1965

Bloc
I

II

Composition

Orientation

Brennan
White
Warren
Clark
Black

Moderate-highly liberal

Goldberg
Stewart
Harlan
Douglas

Moderately liberal

Tables XVI, XVII, and XVIII present the activist
voting records of the Supreme Court in federal, state,
and regulatory agency economic cases. The data presented
in these tables show that the members of the Supreme
Court were slightly less cohesive in their activist voting
in economic cases.

There existed a 17 percent difference

between the activist voting of the most activist Justice
and the least activist Justice.
Using 29 percent as the cut-off point, the Court can
be divided into two voting cliques on the basis of its
activist voting.

These blocs are presented in Table XX,
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TABLE XX
SUPREME COURT ACTIVIST VOTING BLOCS
IN ECONOMIC CASES, 1962-1965

Bloc
I

Composition

Orientation

Douglas
Stewart
Harlan
Goldberg
Black

Moderately restrained

Warren
White
Brennan
Clark

II

Restrained

Table XX shows that Justices White and Goldberg were
members of different voting blocs.
The members of Bloc I exhibited a voting span of
12 percent.

The members of this moderately restrained

bloc voted in an activist manner on over one-third of
the economic cases.

Mr. Justice Goldberg was the second

to the last member of this bloc.

The second bloc ex-

hibited a voting span of only 2 percent.

The members of

Block II voted in an activist manner in less than onethird of these cases.

Mr. Justice White was the second

mos t activist member of this restrained bloc
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Conclusion

The preceding analysis suggested that Justices \vTiite
and Goldberg are dissimilarly oriented to the variables of
liberalism-conservatism and activism-restraint in economic
cases.

In the concluding portion of this chapter these

variables will be integrated to show their interaction in
the separate value systems of Justices Byron White and
Arthur Goldberg,
Table XXI illustrates the value orientations of
Mr, Justice White as revealed by his total voting record
in economic cases.

Table XXI illustrates the fact that

the two major values to which Justice VThite responded

TABLE XXI
VOTING BEHAVIOR OF JUSTICE WHITE
IN ECONOMIC CASES, 1962-1965
A C T I V I S M

c
L
I
B
E
R
A
L
I
S
M

10%

15%

63%

12%

'
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0
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E
R
V
A
T
I
S
M
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were liberalism and restraint.

Mr. Justice White was

slightly more restrained (75 percent) than he was liberal
(73 percent) . White voted activist in only one-fourth of
these cases and voted conservatively slightly more often.
Table XXII illustrates the value orientations of
Mr. Justice White in economic cases.

Table XXII illus-

trates the fact that Mr. Justice Goldberg normally voted
liberal-restraint, although not as often as Justice White.

TABLE XXII
VOTING BEHAVIOR OF JUSTICE GOLDBERG
IN ECONOMIC CASES, 1962-1965
A C T I V I S M

c
L
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L
I
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M

11%

54%

21%

14%
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R E S T R A I N T
The table indicates that Goldberg was slightly more inclined
to vote restrained (68 percent) than liberally (65 percent).
Mr, Justice Goldberg cast more activist votes than did
Justice White in these cases.

r
CHAPTER V

CONCLUSION

Introduction

The preceding chapters of this study have dealt with
the judicial behavior of Justices Byron White and Arthur
Goldberg.

The orientations of these two Justices in crim-

inal, political and economic cases were analyzed in terms
of the attitudinal variables of liberalism-conservatism
and activism-restraint.

The voting behavior of Justices

White and Goldberg in the cases decided during the 19621964 terms of the Supreme Court were examined to determine
the relative consistency of support for those attitudinal
variables.

The analysis has shown that Justices White

and Goldberg differ in their support for liberal-conservative
and activist-restraint values.

Summary

Liberalism-conservatism was the first dimension of
judicial attitudes analyzed in each of the recurrent constitutional issues analyzed.

Table XXIII indicates the

number of liberal votes cast by Justices White and Goldberg
141
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TABLE XXIII
LIBERAL VOTING OF JUSTICES WHITE AND GOLDBERG,
1962-1965

Category

Total
Liberal
Votes
Cast

Criminal

Political

Economic

108 Cases

70 Cases

172 Cases

350 Cases

White

44%

67%

7 3%

61.5%

Goldberg

79%

94%

65%

7 5.6%

in the formal cases in which they participated during the
1962-1964 Court terms.
The data presented in Table XXIII indicate that
Justice Goldberg usually voted substantially more liberal
than did Justice White.

In the 350 cases analyzed in

this study. Justice Goldberg cast 14.1 percent more
liberal votes than did Justice White.

The difference

between the two Justices is apparent in terms of substantive issues.
Mr. Justice Goldberg was considerably more sympathetic
to the claims of the criminal defendant than was Justice VThite

L^l
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He voted to support liberal decisions 35 percent more
than did White.

Justice White was not as inclined to

extend pertinent constitutionsl provisions to protect the
criminal defendant as was Justice Goldberg.^

When Justice

White did vote in a liberal manner, he adhered to wellestablished constitutional interpretation.

Justice Gold-

berg quite frequently broadly interpreted constitutional
provisions to encompass his sympathy for the criminal
defendant.
Justice Goldberg cast 27 percent more liberal votes
than did White in the 70 political cases analyzed.

In

these cases Mr. Justice Goldberg quite consistently supported the fundamental rights to freedom and citizenship
guaranteed under the Constitution.

Both Justices sup-

ported political rights considerably more than criminal
rights.

Nonetheless, Justice White would not broadly

See Escobedo v. Illinois, op. cit.; Draper v.
Washington, op. cit.; Estes v. Texas, op. cit.; Malloy
V. Hogan, op. cit.; Griswold v. Connecticut, op. cit.;
Cox V. Louisiana, op. cit.; Gibson v. Florida, op. cit.;
Ungar v. Sarafite, op. cit.; Jaben v. United States,
op. cit.; Kennedy v. Mendoza-Martinez, op. cit. ;
Gastelum-Quinones v. Kennedy, op. cit.; and Aptheker
V. Secretary of State, op. cit.

interpret the Constitution to protect many of these

^^^

rights as did Goldberg.^
In economic cases the Justices appeared to exchange
voting habits.

In these cases Justice White voted 8 per-

cent more liberal than did Goldberg.

Both Justices

usually supported government regulation of business, government fiscal policies, labor unions, and the claimants
in personal injury cases, but did not favor private economic claims when these claims conflicted with state or
federal economic policies.

Mr. Justice Goldberg evidenced

a sympathy for individual procedural rights in conflicts
between the individual and the government.

White did not

evidence this sympathy.
The second attitudinal dimension to be analyzed was
that of activism-restraint.

An activist vote was concep-

tualized in the analysis as a vote to overrule another
policy-making body.

Conversely, a vote which, in effect,

accepted the decisions of another policy-making body was
conceptualized as restrained vote.

Table XXIV shows the

^See Yellin v. United States, op. cit.; Baggett v.
'^' Bullitt, op. cit. 7 Gibson v. Florida, op. cit.;
Abington v. Schempp, o£. cit.; Sherbert v. Verner, o£. cit.;
Hamm v. Rock Hill, op. cit.7 Cox v. Louisiana, op. cit.7
Barnett v. United States District Court, op. cit.7 Rabinowitz. V. Kennedy, op. cit.7 and Zemel v. Rusk, op. cit.
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amount of activist votes cast by Justices White and Goldberg in the cases used in this study.

TABLE XXIV
TOTAL ACTIVIST VOTING OF JUSTICES WHITE AND GOLDBERG
1962-1965

Category

Criminal

Political

Economic

Total
Activist
Votes Cast

White

44%

67%

29%

39.9%

Goldberg

7 9%

94%

32%

59.9%

Table XXIV shows the consistency of support that
Justices White and Goldberg gave activist decisions.

During

the 1962-1964 terms of the Supreme Court Justice Goldberg
consistently voted more activist than did Justice White.
In criminal and political cases the two Justices agreed
considerably.

In the total number of cases analyzed.

Justice Goldberg voted 20 percent more activist than did
Justice White.
Justices White and Goldberg disagreed considerably
in their inclination to overrule state and federal
decision-making in criminal cases.

Justice Goldberg

overruled state and federal criminal convictions in

ik
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over three-fourths of the criminal cases analyzed.

Justice

White overruled these convictions in less than half of the
criminal cases.

Goldberg evidenced a high degree of activ-

ism to protect the rights of the criminal defendant.

To

implement this activism, he broadly interpreted the Constitution.

Justice White infrequently overruled state and

federal criminal convictions? therefore, he did not implement broad constitutional interpretations.

Both Justices

were more inclined to overrule state convictions than
federal criminal convictions.
In political cases Justice Goldberg more frequently
invalidated state and federal decisions than did Justice
White, although both Justices voted more activist in these
cases.

Goldberg tolerated little interference with the

rights fundamental to freedom and citizenship by states
or federal government.

Justice White did not use the

Constitution to overrule state and federal policy-making
in these cases as frequently as did Goldberg.

Mr. Justice

White voted considerably more activist in state cases than
in federal cases.

Goldberg's activist voting differed

only slightly in state and federal cases.
The Justices' activist voting differed only three percent in economic cases.

Both Justices voted quite restrained
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in these cases.

They both hesitated to overrule state,

federal, or regulatory agency economic policy-making.

Both

Justices invalidated more state economic policy than federal or regulatory agency policy.

Mr. Justice Goldberg

would often superimpose the Court's decision for those of
regulatory agencies, whereas. White did not usually favor
this process.
In the cases analyzed in this study, Mr. Justice Goldberg normally voted more liberally and activist than did
Justice White.

In supporting his liberal-activist voting

Goldberg often implemented new constitutional interpretation.

Justice White did not often adhere to this process.

In protecting criminal and political rights Goldberg frequently overruled state and federal decisions.

White did

not overrule state and federal decisions to protect these
rights to the extent that did Goldberg.

Mr. Justice White

disagreed only slightly in the disposition of economic
cases.
The Court

Table XXV illustrates the number of liberal votes
cast by the members of the Supreme Court during its 19621964 terms.

The data presented in Table XXV are based

1

CO

(D

Q)

e

148

W H O
fd

fd

U

u

^ 4->
(D :3
r-i A O
ra -H
-P hq d
0
H

• vp
NP
ON

NP
ON

Np
ON

VD

cn

VD
00

^
[^

CN
VD
CN

NP

NP

NP
ON

cn

ro

o
in

ro

ON

cn•
'*
(^

EH
NP
fd

CO

H
U

W

M

ON

o

ro

ON

ro
^

VD

H

H

ro

cn

fd

EH

VD

cr>

^
^
fd
rH

U

ON

vD

^
sj*

•

•^

^
VD

ro

NP

NP

ON

ON

as

00

cn
in

O

r»

rH

cn

as
o
CN

in
^

cn

^
00

^

t

VD
in

4J

CN
VD

J^
fd

NP

NP

NP

cn

^
CD

ON

o
in

ON

ON

00
VD

'sJ'
VD

ro

4J
CO

(D
4-)
•H

g
ri<^

U
fd
H

NP

ON

NP

ON

ro
r^

NP

NP

Np
ON

CO

in

00

00

VD

^;r
CN

ON

M
* a
fd

c:
<
EH

d

CD

^

ro
00
'sf

ro

NP

NP

ON

ON

ON

iH

r-

^

NP
ON

NP

cn
r^

^
' ^t

in
VD

NP

NP

VD

ON

NP
ON
O

r^

as

r-

H

NP

NO
ON

NP

cn
13
0
Q

CO
00

ro
cn

ro

rQ

TJ
rH

Np
ON
CO

•
H

NP
NP

r^

ON

H

(N.

0

VD
<N

^

•
in

ro

CQ

CD

in
•
H
VD

-

r-

cn
u

VD

t^

00

j-i

ro

H
H
CM

r^
VD

ON

t

0

NP
ON

Np
ON

^
^

cn
VD

^
H

r^
ON

ON

cn

NP

r^
ro
ro

in
in
CN

ON

VD
•
in
i^

0
O
C
CD
^
V4
Id

NP
ON
in
VD
CN

ON

iH

00
'^

ro

•
VD

r-

12
CO

fd

H

NP

ON

in

ON

r^
•^

vD
CN

vD

ro

ON

H

•
VD

r^
1

u
-H
>i
^

iH
Id

0
cn

c
•H

Q)
4-)
fd

u

g

H

u
u

rH
fd

u

•H
4-1
•H
rH

0
fli

m

•

U
•H

B
0
C
0

u
w

0

0
13 rH
fd
r-I ^ CO
fd <y (D
4-> ^
4-1

0 H
EH ^q

0
>

u
CD

4-»
U C

CD

fd
04

-H

Id
4->

73

C
(D

:3

CO Q>
Q) 4-»
CO fd
Id O4

^

U

rQ

B

-H

cn

u

U
Q)
04

149
upon the Justices' consistency of support for liberal
decisions.

It is apparent that the majority of the Jus-

tices favored liberal decisions.

As a result of this

liberal voting pattern by the majority of the Court,
approximately three-fourths of the cases were liberal in
outcome.
Using the figure of 65 percent, the Supreme Court
can be divided into two rather homogeneous voting cliques
based upon the Justices' support for liberal decisions.
These voting cliques are presented in Table XXVI. Five
Justices voted more liberally than 65 percent.

Four

Justices voted less liberally than that amount.

TABLE XXVI
SUPREME COURT LIBERAL VOTING BLOCS, 1962-1965
Bloc

Composition

I

Douglas
Warren
Goldberg
Brennan
Black

II

White
Stewart
Clark
Harlan

Orientation

Liberal

Moderately liberal
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Bloc I is the liberal bloc that constituted the
effective majority of the Court.

Mr. Justice Goldberg

was the third most liberal Justice in this bloc.
had a moderately liberal orientation.

Bloc II

Mr. Justice White

was the most liberal member of this second bloc.

Hence,

Justices Goldberg and White both normally supported liberal
decisions, but were members of different voting blocs.
Table XXVII shows the activist voting behavior of
the members of the Supreme Court during its 1962-1964
terms.

The table indicates that the relative positions

of the Justices in their activist voting were somewhat
different than their liberal voting positions.

The Supreme

Court was not as homogeneous in its activist voting behavior as in its liberal voting behavior.

Also, approxi-

mately one-half of the cases were decided in an activist
fashion, considerably less than the number of cases decided in a liberal fashion.
Using the figure of 50 percent, the Supreme Court can
be divided into two homogeneous voting blocs based on the
members' support for activist decisions.

These blocs are

presented in Table XXVIII. Five members of the Court voted
in an activist manner in over one-half of the formal cases.
The remaining Justices voted less activist than that amount.
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TABLE XXVIII
SUPREME COURT ACTIVIST VOTING BLOCS, 1962-1965

Bloc

Composition

Orientation

Douglas
Goldberg
Warren
Black
Brennan

Moderately activist

Stewart
White
Clark
Harlan

II

Restrained

Bloc I constituted the effective majority of the
Court and tended to vote in a moderately activist manner.
Goldberg was the second-highest activist Justice.

The

second bloc's members normally voted in a restrained
fashion.

Mr. Justice White was the second most activist

Justice in this restrained bloc.

Justices White and

Goldberg were members of different activist voting blocs

Conclusion

The analysis covered in this study suggested that
both Justice Byron White and Arthur Goldberg normally
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voted in a liberal m.anner.

Justice Goldberg usually voted

more liberally (except in economic cases) than Justice V.^hite
Justices White and Goldberg also held divergent attitud

es

toward the Supreme Court's imposition of its own decisions
for those of other policy-makers.

Justice TVhite did not

support judicial activism as frequently as Justice Goldberg.
Tables XXIX and XXX tend to substantiate this generalization

TABLE XXIX
VOTING BEHAVIOR OF JUSTICE WHITE,
1962-1965
A C T I V I S M
L
I
B
E
R
A
L
I
S
M

31.2%
(107 c a s e s )

7.6%
(26 c a s e s )

30.6%
(105 c a s e s )

30.6%
(105 c a s e s )

C
0
N
S
E
R
V
A
T
I
S
M

R E S T R A I N T

Table XXIX is an analysis of the voting behavior
of Justice White in criminal, political, and economic
cases during the 1962-1964 Supreme Court terms.

The
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table indicates that Mr. Justice White supported liberalactivist and liberal-restraint decisions in a large
majority of the cases (61.8 percent).

It also indicates

that White supported restraint-liberal and restraintconservative decisions in a majority of cases analyzed
(61.2 percent).

These facts suggest that the two most

outstanding values to which Justice White responded were
liberalism and restraint.

He tended to balance these

views in that both values received almost the same amount
of support.
Table XXX

is an analysis of the voting behavior of

Justice Goldberg in the cases studied in this paper.

The

table indicates that Goldberg normally voted liberalactivist and liberal-restraint.

He supported these voting

dimensions in 76.2 percent of the cases analyzed.

This

intimates that Goldberg's primary value was liberalism.
Mr. Justice Goldberg voted activist-liberal and activistconservative in 61.1 percent of the cases7 therefore, the
secondary value to which Goldberg responded was activism.
The analysis of the voting behavior of Justices White
and Goldberg in formal cases decided during the 1962-1964
Supreme Court terms has suggested a definite difference in
the value orientations of Justices Byron White and Arthur
Goldberg.

It was concluded that Mr. Justice White responded
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TABLE XXX
VOTING BEHAVIOR OF JUSTICE GOLDBERG
1962-1965
A C T I V I S M
L
I
B
E
R
A
L
I
S
M

50.4%
(170 c a s e s )

10.7%
(36 c a s e s )

25.8%
(87 c a s e s )

13.1%
(44 c a s e s )

C
0
N
S
E
R
V
A
T
I
S
M

R E S T R A I N T

to liberal and activist values equally.

Goldberg's

primary response was to liberalism, and his secondary
response was to activism.

Justice Goldberg usually voted

more liberal and more activist than did Justice White,
These generalizations tend to support the observations
referred to in the introductory chapter of this paper.
The results of the analysis tended to confirm Tresolini's
conclusions pointed out in Chapter I.

However, the find-

ings of this study did not support Schubert's classification of Justice White as an economic moderate.
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372 U.£. 58 (1963).

pro

pro

Kennedy v. Mendoza-Martinez,
372 U.S. 144 (1963).

pro

pro

Edwards v. South Carolina,
372 U.S. 229 (1963).

pro

pro

Gray v. Sanders,
372 U.S. 368 (1963).

pro

pro

pro

pro

Green v. Continental Airlines,
372 U.S. 714 (1963).

con

con

Peterson v. Greenville,
373 U.S. 244 (1963).

pro

pro

Shuttlesworth v. Birmingham,
373 U.S. 262 (1963).

pro

pro

Wright v. Georgia,
373 U.S. 284 (1963).

pro

pro

Lombard v. Louisiana,
373 U.S. 267 (1963).

pro

pro

Watson V. Memphis,
373 U.S. 526 (1963),

pro

pro

Gibson v. Florida Legislative InvestigaCommittee, 372 U.S. 539 (1963).

187

188
v.^ase

-r • T
1 , . ..
i^^^eral Activist

Wheeldin v. Wheeler,
373 U.S. 647 (1963).
McNeese v. Cahokia,
373 U.S. 668 (1963).

pro

pro

373 U.^. 683 (1963),

pro

pro

Yellin v. United States,
374 U.£. 109 (1963).

pro

pro

Abington v. Schempp,
374 U.S_. 203 (1963).

pro

pro

Sherbert v. Verner,
374 U.^. 398 (1963),

pro

pro

Goss V. Knoxville.

Rosenberg v. Fleuti,
374 U.S.. 449 (1963) .

pro

pro

Gastelum-Quinones v. Kennedy,
374 U.£. 469 (1963) .

pro

pro

Foti V. Immigration and
Naturalization Service,
375 U.S^. 217 (1963) ,

pro

pro

Anderson v. Martin,
375 U.S^. 399 (1964).

pro

pro

Wesberry v. Sanders,
376 U.S.. 1 (1964).

pro

pro

Wright v. Rockefeller,
376 U.S^. 52 (1964) .

con

con

pro

pro

pro

pro

Costello V. Immigration and
Naturalization Service,
376 U.S^. 120 (1964) .
Greene v. United States,
376 U.S. 149 (1964).

189
Case
New York Times v. Sullivan
376 U.S.. 254 (1964) .

Liberal

Activist

pro

pro

con

con

con

con

con

con

United States v. Barnett,
376 U.S. 681 (1964) ,

con

con

Brotherhood of Railroad Trainmen
V. Virginia,
377 U.S.. 1 (1964) .

pro

pro

Coleman v. Alabama,
377 U.S. 129 (1964),

pro

pro

Schneider v. Rusk,
377 U.S. 163 (1964).

pro

pro

Griffin v. Prince Edward County,
377 U.S. 218 (1964).

pro

pro

National Association for the Advancement of Colored People v. Alabama,
377 U.S. 288 (1964),

pro

pro

Baggett v. Bullitt,
377 U.S. 360 (1964).

pro

pro

Reynolds v. Sims,
377 U.S. 533 (1964).

pro

pro

W.M.C.A. V. Lomenzo,
377 U.S. 633 (1964),

pro

pro

Maryland Committee for Fair Representation V. Tawes,
377 U.S. 656 (1964).

pro

pro

Mrvica v. Esperdy,
376 U.£. 560 (1964) .
Ungar v. Sarafite,
376 U.£. 575 (1964)
Rabinowitz v. Kennedy,
376 U.S^. 605 (1964) .

190
Case

Liberal

Activist

Davis V. Mann,
377 U . S . 678 ( 1 9 6 4 ) .

pro

pro

Roman v . S i n c o c k ,
377 U.S.. 695 (1964) .

pro

pro

Luca V. G e n e r a l A s s e m b l y of C o l o r a d o ,
377 U.S_. 713 (1964) .

pro

pro

Griffin v. Maryland,
378 U.£. 130 (1964).

pro

pro

Robinson v. Florida,
378 U.£. 153 (1964).

pro

pro

Jacobellis v. Ohio,
378 U.S^. 184 (1964) .

pro

pro

A Quantity of Copies of Books v. Kansas,
378 U.S. 205 (1964).

pro

pro

Bell V. Maryland,
378 U._S. 226 (1964) .

pro

pro

Bouie V. Columbia,
378 U.S.. 347 (1964) .

pro

pro

Aptheker v. Secretary of State,
378 U.S^, 500 (1964) .

pro

pro

Garrison v. Louisiana,
379 U.£. 64 (1964),

pro

pro

McLaughlin v. Florida,
379 U.S.. 184 (1964) .

pro

pro

Heart of Atlanta Motel v. United States
379 U.S. 241 (1964).

pro

pro

Katzenback v. McClung,
379 U.^. 294 (1964).

pro

pro

Hamm v. Rock Hill,
379 U.S. 306 (1964).

pro

pro

•MMMdG

191
£li2
Fortson v. Dorsey,
379 U.S. 433 (1965)
Stanford v. Texas,
379 U.S. 476 (1965).

Liberal

Activist

con

con

pro

pro

Cox V. Louisiana,
379 U.S. 536 (1965).

pro

pro

Cox V. Louisiana,
379 U.^. 559 (1965),

pro

pro

Freedman v. Maryland,
380 U.S^. 51 (1965) ,

pro

pro

Carrington v. Rash,
380 U.S.. 89 (1965).

pro

pro

United States v. Mississippi,
380 U.S.. 128 (1965).

pro

pro

Louisiana v. United States,
380 U.£. 145 (1965).

pro

pro

United States v. Seeger,
380 U.S. 163 (1965).

pro

pro

Swain v. Alabama,
380 U.^. 202 (1965)

oon

con

Dombrowski v. Pfister,
380 U.S. 479 (1965).

pro

pro

Harman v. Forssenius,
380 U.£. 528 (1965) .

P^o

Zemel v. Rusk,
381 U.S. 1 (1965) .

con

con

Fixa V. Heiberg,
381 U.S. 301 (1965),

P^o

pro

Griswold v. Connecticut,
381 U.S. 479 (1965).

P^o

pro

P^o

APPENDIX C
ECONOMIC CASES DECIDED BY THE SUPREME COURT,
1962-1965

Case

Liberal

Activist

United States v. Loew's Incorporated,
371 U.£. 38 (1963).

pro

con

Hewitt-Robins v. Eastern Freight Ways,
371 U.^. 84 (1963).

pro

con

con

con

Gilbertville Trucking Co.
V. United States,
371 U.S^. 115 (1963)

pro

con

Pearlman v. Reliance Insurance Company,
371 U.S.. 132 (1963).

pro

con

Federal Power Commission v.
Tennessee Gas Transmission Co.
371 U.S.. 145 (1963).

pro

con

Burlington Truck Lines v. United States,
371 U.S. 156 (1963).

con

pro

Foman v. Davis,
371 U.S. 178 (1963).

pro

pro

Smith V. Evening News Association,
371 U.£. 195 (1963).

P^o

P^o

Schroeder v. New York,
371 U.S. 208 (1963),

P^o

P^o

Paul V. United States,
371 U.S. 245 (1963).

. P^o

^°^

Los Angeles Meat and Provision Drivers
Union, Local 626 v. United States,
371 U.S.. 94 (1963) .

192

193
Case

Liberal

Activist

United States v. Georgia Public
Service Commission,
371 U.S. 285 (1963) .

con

pro

Pan American Airways v. United States,
371 U.£. 296 (1963).

con

pro

Best V. Humbolt Placer Mining
371 U.S.334 (1963),

pro

con

Shotwell Manufacturing v. United States,
371 U.S^. 341 (1963)

pro

con

Federal Trade Commission v. Sun Oil
Company,
371 U.S. 505 (1963) .

pro

con

Construction and Laborers Union,
Local 438 v. Curry,
371 U.S. 542 (1963).

pro

pro

Mercantil National Bank v. Langdeau,
371 U.S. 555 (1963).

con

con

New Jersey v. New York, Susquehanna,
and Western Railway,
372 U.S. 1 (1963) .

pro

con

McCulloch V. Sociedad National De
Marineros de Honduras,
372 U.S. 10 (1963).

pro

pro

United States v. National Dairy
Products Corp.,
372 U.S. 29 (1963).

pro

con

United States v. Gilmore,
372 U.S. 39 (1963).

pro

con

United States v. Patrick,
372 U.S. 53 (1963),

P^^

con

Gallick V. Baltimore and Ohio Railroad,
372 U.S. 108 (1963) .

pro

pro

194
Case
Schlude V. Commissioner of Internal
Revenue,
372 U.£. 128 (1963),
^^ite Motor Company v. United States
372 U.S^. 253 (1963) .
'

Liberal

pro

con

Activist

con
pro

Weyerhaeuser Steamship Co,
V. United States
372 U.^. 597 (1963)

pro

Wolf V. Winstein,
372 U.^. 633 (1963),

con

con

Arrow Transportation Co.
V. Southern Railway Co.
372 U.£. 658 (1963).

pro

con

International Association of
Machinists v. Central Airlines
372 U.S^. 682 (1963) .

pro

con

Ferguson v. Skrupa,
372 U.£. 726 (1963).

con

con

Interstate Commerce Commission v. New York,
New Haven and Hartford Railroad,
372 U.£. 744 (1963).
con

pro

Brotherhood of Locomotive Engineers v.
Louisville and Nashville Railroad Co.,
373 U.§. 33 (1963),

con

con

Maximov v. United States,
373 U.§. 49 (1963).

pro

con

Halliburton Oil Well Cementing Co.
V. Reily,
373 U.£. .64 (1963).

con

pro

Brotherhood of Railway and Steamship
Clerks Freight Handlers, Express and
Station Employees v. Allen,
373 U.S. 113 (1963).

pro

pro

con

195
Case
Florida Lime and Alvacado Growers
V. Paul,
373 U.S. 132 (1963).

Liberal

Activist

pro

con

pro

pro

pro

pro

Wisconsin v. Federal Power Commission,
373 U.S^. 294 (1963) ,

pro

con

Silver V. New York Stock Exchange,
373 U.S_. 341 (1963) .

pro

con

United States v. Braverman,
373 U.S.. 405 (1963) .

pro

con

Reed v. Steamship Yake,
373 U.S. 410 (1963).

pro

pro

Boesche v. Udall,
373 U.S. 472 (1963).

pro

con

Local 100 of t h e U n i t e d A s s o c i a t i o n of
Journeymen and A p p r e n t i c e s v. Borden,
373 U . S . 690 ( 1 9 6 3 ) .

pro

con

United States v. Bianchi,
373 U.S. 709 (1963).

pro

con

National Labor Relations Board
v. General Motors Corp.
373 U.S. 734 (1963).

pro

con

Retail Clerks International Association,
Local 1625 v. Schermerhorn,
373 U.S. 746 (1963) .

pro

con

Local 207, International Association
of Bridge, Structural and Ornamental
Iron Workers Union v. Perko,
373 U.S. 872 (1963).

pro

con

Gutierrez v. Waterman Steamship Corp.,
373 U.S^. 206 (1963) .
National Labor Relations Board
V. Erie Resistor Corporation,
373 U.S. 221 (1963).

196
Case

Liberal

Shenker v. Baltimore and Ohio Railroad,
374 U.S^. 1 (1963) .

Activist

pro

pro

Fitzgerald v. United States Lines Company,
374 U.S^. 16 (1963) .
^
pro

pro

Braunstein v. Commissioner £f Internal
Revenue,
374 U.£. 65 (1963).

pro

con

Division 1287 of the Amalgamated Association of Street Electric Railway and Motor
Coach Employees o^ America v. Missouri,
374 U.S.. 74 (1963).

pro

pro

United States v. Pioneer American
Insurance Co.
374 U.^. 84 (1963).

pro

con

United States v. Muniz,
374 U.£. 150 (1963).

pro

pro

Moseley v. Electronics and Missile
Facilities,
374 U.S^. 167 (1963).

con

con

United States v. Singer Manufacturing Co.
374 U.§. 174 (1963) .

pro

con

United States v. Philadelphia National
Bank,
374 U.S^. 321 (1963).

pro

con

Head v. New Mexico Board of Examiners,
37T"u.S. 424 (1963),

pro

con

Whipple V. Commissioner of Internal
Revenue,
374 U.S. 858 (1963).

P^o

^o^

United States v. Zacks,
375 U.S. 59 (1963) .

P^^o

^°^

197
Case
Retail Clerks International Association
Local 1625 v. Schermerhorn,
375 U.£. 96 (1963).

Liberal

Activist

con

con

United States v. Staph,
375 U.£. 118 (1963) .

pro

con

Securities and Exchange Commission v.
Capital Gains Research Bureau, Inc. ,
375 U.S^. 180 (1963) .

con

pro

Meyer v. United States,
375 U.S. 233 (1963).

con

pro

Carey v. Westinghouse Electric Corp.,
375 U.S. 261 (1964).

pro

pro

Liner v. Jafco,
375 U.S. 301 (1964) .

pro

pro

National Equipment Rental v. Szukhent,
375 U.S. 311 (1964).

con

con

General Drivers, Warehousemen and
Helpers, Local 89 v. Moore,
375 U.S. 335 (1964).

pro

con

Polar Ice Cream and Creamery v. Andrews,
375 U.S. 361 (1964).

con

pro

N a t i o n a l Labor R e l a t i o n s Board v. Exchange
P a r t s Company
375 U . S . 405 ( 1 9 6 4 ) .
pro

con

Reisman v. Caplin,
375 U.S^. 440 (1964) .

pro

con

United States v. Wiesenfeld Warehouse,
376 U.S.. 86 (1964) .

pro

con

Southern Railway v. North Carolina,
376 U.S. 93 (1964).

pro

con

198
Case

Liberal

Tilton V. Missouri Pacific Railroad,
376 U.§. 169 (1964) .

Activist

pro

con

Brooks V. Missouri Pacific Railroad,
376 U.S.. 182 (1964') .

pro

con

United States v. Merz,
376 U.S^. 192 (1964) .

con

pro

Federal Power Commission v. Southern
California Edison Co.
376 U.S.. 205 (1964) .

pro

con

Sears, Roebuck & C£. v. Stiffel,
376 U.S. 225 (1964).

con

pro

Local Union 721, United Packinghouse,Food,
and Allied Workers v. Needham Packing,
376 U.S. 247 (1964).
pro

con

Comco Corp. v. Day-Brite Lighting,
376 U.S. 234 (1964).

con

pro

Italia Societa per Azioni di Naviagazione
V. Oregon Stevedoring,
376 U.S. 315 (1964).

pro

con

United States v. Ward Baking Co,
376 U.S. 327 (1964),

pro

con

Bruning v. United States,
376 U.S^. 358 (1964) .

pro

con

Mechling Barge Lines v. United States,
376 U.S. 375 (1964).

con

pro

Humble Pipe Lines v. Waggonner,
376 U.S. 369 (1964).

pro

con

United States v. Montgomery,
376 U.S. 389 (1964).

pro

con

Banco Nacional de Cuba v. Sabbatino,
376 U.S. 398 (1964).

con

con

199
S^se

Liberal

Activist

Boire v. Greyhound Corporation.
376 U.S. 473 (1964).
'

pro

con

United Steelworkers of America v.
National Labor Relations Board,
376 U.S. 492 (1964).

pro

con

Federal Power Commission v. Hunt,
376 U.£, 515 (1964).

pro

con

Wiley V, Livingston,
376 U.S.. 543 (1964).

pro

con

Van Dusen v. Barrack,
376 U.S^. 612 (1964) .

pro

pro

United States v. ^ Paso Natural Gas,
376 U.S^. 651 (1964).

pro

con

United States v. First National Bank,
376 U.£, 665 (1964).

pro

con

Simpson v. Union Oil,
377 U,£, 13 (1964).

pro

con

Federal Power Commission v. Texaco,
377 U,£, 33 (1964).

pro

con

N a t i o n a l Labor R e l a t i o n s Board v. S e r v e t t e ,
377 U , £ . 46 (1964)
P^o

^^^

N a t i o n a l Labor R e l a t i o n s Board v. F r u i t
and V e g e t a b l e P a c k e r s and Warehousemen,
L o c a l 760,
377 U . S . 58 (1964)

P^o

^°^

United States v. Weldon,
377 U.S. 95 (1964).

P^o

^^^

Missouri Pacific Railroad v, Stahl,
377 U,S, 134 (1964).

P^°

^°^

Clay V. Sun Insurance,
377 U,S. 179 (1964).

con

con

200
Case

Liberal

•\ctivist

Parden v. Terminal Railway,
377 U.£. 184 (1964).

pro

pro

Massachusetts Trustees of Eastern Gas
and Fuel Associates v. United States,
377 U.S_. 235 (1964) .

pro

con

Local 20, Teamsters, Chaufeurs &
Helpers Union v. Morton,
377 U-_S." 252 (1964) .

con

con

United States v. Aluminum Company
of America,
377 U.£. 271 (1964).

pro

con

Red Ball Freight v. Shannon,
377 U.S.. 311 (1964) .

con

pro

Hostetter v. Idlewild Bon Voyage
Liquor Corporation,
377 U.S. 324 (1964).

con

pro

Department of Revenue v. Beam,
377 U.S^. 341 (1964) .

con

pro

United States v. Vermont,
377 U.£. 351 (1964),

pro

con

Hudson Distributors v. Lilly,
377 U.£. 386 (1964).

pro

con

Wilbur-Ellis v. Kuther,
377 U.S. 422 (1964).

pro

con

Case V. Borak,
377 U.S.. 426 (1964) .

pro

con

General Motors Corporation v. Washington,
377 U.S.. 436 (1964) .

pro

con

Aro Manufacturing v. Convertible To£
Replacement,
377 U.S. 476 (1964),

pro

con

201
Case
United States v. Boyd,
378 U.S^. 39 (1964) .
United States v. P_;3nn-01in Chemical,
378 U.S^. 158 (1964) .
'

Liberal
pro

pro

Activist
con

con

United States v. Continental Can Co. ,
378 U.S_. 441 (1964),.

pro

National Labor Relations Board
V. Burnup and Sims,
379 U.£. 21 (1964).

pro

Brulotte v. Thys,
379 U.£. 29 (1964),

pro

con

United States v. Powell,
379 U.S^. 48 (1964)."

pro

con

Ryan v. United States,
379 U.S.. 61 (1964).

pro

con

Schlagenhauf v. Holder,
379 U.S^. 104 (1964).

con

con

Calhoon v. Harvey,
379 U.S^. 134 (1964) .

con

con

Gillespie v. United States Steel
Corporation,
379 U.S^. 148 (1964).

con

con

American Federation of Musicians
V. Wittstein,
379 U.£. 171 (1964).

pro

pro

Fiberboard Paper Products v. National
Labor Relations Board,
379 U.£. 203 (1964).

P^o

^o^

Farmer v. Arabian American Oil Co.
379 U.S. 227 (1964).

con

con

con

con

202
Case
King v. United States,
379 U.S_. 329 (1964) .

Liberal

Activist

pro

con

All States Freight v. New York, New Haven
and Hartford Railroad,
379 U.S_. 343 (1964) .
pro

con

California v. Lovaca Gathering Company,
379 U.S^. 366 (1965) ,

pro

con

United States v. First National Bank,
379 U.S^. 378 (1965) .

pro

con

Whitney National Bank v. Bank of
New Orleans,
379 U.S. 411 (1965),

pro

con

Jankovich v. Indiana Toll Road Commission,
379 U.S. 487 (1965).
pro

con

El Paso V. Simmons,
379 U.S. 497 (1965).

con

con

Securities and Exchange Commission
^' American Trailer Rentals,
379 U.S.. 594 (1965) ,

pro

con

Republic Steel Corporation v. Maddox,
379 U.S. 650 (1965).

con

pro

Crider v. Zurich,
380 U.S. 89 (1965)

pro

con

United States v. Boston and Maine Railroad,
380 U.^. 157 (1965).
P^o

con

Department of Mental Hygiene v. Kirchner,
380 U.S. 194 (1965).
P^°

con

Textile Workers Union of America
V. Darlington Manufacturing Company,
380 U.S. 263 (1965).

con

con

iiir

203
Case

Liberal

Activist

National Labor Relations Board v. Brown,
380 U.S.. 278 (1965) .

con

pro

American Ship Building Company
V. National Labor Relations Board,
380 U.S. 300 (1965),

con

pro

Sansone v. United States,
380 U.S. 343 (1965).

pro

con

Federal Trade Commission
V. Colgate-Palmolive,
380 U.S. 374 (1965).

pro

con

Burnett v. New York Central Railroad,
380 U.S. 424 (1965) .

pro

con

National Labor Relations Board
V. Metropolitan Life Insurance,
380 U.S. 438 (1965).

con

pro

American Oil v. Neill,
380 U.S. 451 (1965) .

con

pro

Hamm v. Plumer,
380 U.S. 460 (1965).

con

con

General Motors Corporation v. Columbia,
380 U.S. 553 (1965).

con

pro

Commissioner of Internal Revenue v. Brown,
pro
380 U.S, 563 (1965).

con

Federal Trade Commission
V. Consolidated Foods,
380 U.S. 592 (1965).

pro

con

Paragon Jewel Cola Company
V. Commissioner of Internal Revenue,
380 U.S. 624 (1965).

con

pro

pro

con

Brotherhood of Railroad and Steamship
Clerks, Freight Handlers, Express and
Station Employees v. Association ^or
Benefit of Non-Contract Employees,
380 U.S. 650 (1965).
•smw
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Po^o

t&

^

204
Case

Liberal

Activist

Commissioner o f I n t e r n a l Revenue
V. N o e l ,
380 U . £ . 678 ( 1 9 6 5 ) .

pro

con

Warren Trading Post v. Arizona
Tax Commission,
380 U.S. 685 (1965),

con

pro

Levin v. United States
381 U.S. 41 (1965),

con

con

United States v. Midland-Ross,
381 U._S. 54 (1965) .

pro

con

Dixon V. United States,
381 U.S. 68 (1965).

pro

con

Federal Power Commission v. Union Electric,
381 U.^. 90 (1965).
pro

con

Jaben v. United States,
381 U.S^. 214 (1965) .

con

pro

United States v. Atlas Life Insurance
Company,
381 U.S. 233 (1965).

pro

con

Waterman Steamship Corporation
V. United States,
381 U.S^. 252 (1965).

pro

con

Federal Commerce Commission v. Schreiber,
381 U.S.. 279 (1965) .
Minnesota Mining and Manufacturing
V, New Jersey Wood Finishing,
381 U.S. 311 (1965).

1I

\1

Atlantic Refining Company v. Federal
Trade Commission,
381 U,S.. 357 (1965) .
United Gas Improvement Company
V. Federal Power Commission,
381 U,S, 392 (1965).

pro

. P^o

con

con

P^o

con

P^^

con

^M£l^

205
Case

Liberal Activist

United Mine Workers of America
V. Pennington,
381 U.S. 657 (1965).

pro

con

Local Union Number 189, Amalgamated
Meat Cutters and Butcher Workmen of
North America v. Jewel Tea Company,
381 U.S. 676 (1965).

pro

pro

