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CHAPTER I 

INTRODUCTION 

Public schools in Texas are governed by elected boards 

that consist of people in the school district who are 

qualified for board membership. In general, the function 

of school board members is to provide vision and leadership 

for the school district, to develop an operating budget for 

the school district, and to establish policies and 

guidelines by which the school district operates (Konnert & 

Augenstein, 1995). Powers and duties of school board 

members in Texas are outlined in Sections 11.151 through 

11.163 of the Texas Education Code (1996). In general, the 

powers and duties of school board members include 

governance and oversight of the school district. All 

powers and duties not specifically delegated to the Texas 

Education Agency are reserved for school board members 

(Tex. Edu. Code sec. 11.151b, 1996). 

School board members are elected by the eligible 

voters within the school district. Traditionally, the 

system used for the election of school board members has 

been the at-large system. An at-large election system is 

one in which all school board members are elected by all 

eligible voters within the boundaries of the school 

district (Kraemer & Newell, 1992). Advocates of at-large 

elections for school board members claim that the system 



keeps board members focused on concerns for the entire 

school district, unlike single-member election systems. 

Those who advocate at-large elections argue that 

single-member districts tend to divide the board because 

each member might focus only on the concerns of his 

particular voting district within the larger boundaries of 

the school district. 

However, in the past 15-20 years, minority groups have 

begun to challenge at-large election systems in the courts 

with greater frequency. The groups contend that at-large 

election systems dilute minority voting power, making it 

impossible for minorities to elect candidates of choice. 

The remedy typically sought by the minority groups is to 

change the election system from an at-large system to a 

single-member system. In a single-member election system, 

the eligible voters who reside within a given geographical 

region of the school district elect a single board member 

from among the eligible candidates who also reside within 

that particular region. Advocates of the single-member 

district election system believe that truer representation 

results from the system and that minority candidates, who 

often have little name recognition and few resources with 

which to campaign, have a better chance of being elected 

(Kraemer & Newell, 1992). 



statement of the Problem 

The following study addresses legal challenges brought 

against Texas school districts which elect school board 

members through at-large election systems. Plaintiffs in 

this type of litigation typically challenge at-large 

election systems statutorially and constitutionally. 

Statutorial challenges are those brought under Section 2 of 

the Voting Rights Act of 1965 as amended in 1982, while 

constitutional challenges are brought under the Equal 

Protection Clause of the Fourteenth Amendment and Section 1 

of the Fifteenth Amendment of the Constitution of the 

United States. 

A suit filed in 1995 serves as an example of current 

school board election litigation in Texas. The League of 

United Latin American Citizens (LULAC) brought suit against 

Miles Independent School District (ISD) in Miles, Texas, 

contending that the at-large election system used by Miles 

ISD to elect its seven school board members resulted in 

sufficient vote dilution so that minorities had no hope of 

ever electing a member of a minority group to the school 

board. The plaintiff claimed that the resulting vote 

dilution violates Section 2 of the Voting Rights Act, the 

equal protection rights of the plaintiff as guaranteed by 

the Fourteenth Amendment, and the right to vote guaranteed 

under the Fifteenth Amendment. The plaintiff sought a 

permanent injunction that prohibited any future election of 



school board members under the at-large system. The 

plaintiff sought the formation of an election system which 

included single-member districts or cumulative voting (see 

page 9) which would not dilute the voting strength of 

minority voters. No members of minority groups have ever 

run for positions on the seven member board. The suit 

contended that because the district has an overall Hispanic 

population of 21 percent and a Hispanic student population 

of 27 percent, then at least one minority district could be 

created within a structure of seven single-member districts 

(LULAC V. Miles ISD. 1995). The suit was eventually 

settled before going to trial with the school district 

agreeing to the election of board members from seven 

single-member districts (C. Carpenter, personal 

communication, October 2, 1996). 

Purpose of the Study 

The purpose of the study is to analyze vote dilution 

litigation to ascertain whether or not certain factors and 

characteristics can be identified which, when they exist in 

a specific governmental entity using an at-large election 

system to elect board members, render that governmental 

entity susceptible to a legal challenge. The goal of the 

study is to provide information which can be used by board 

members of governmental entities, but particularly members 



of Texas school boards, to evaluate the characteristics of 

their particular political subdivision. 

Justification for the Study 

Cases such as LULAC v. Miles ISD are illustrative of 

the fact that vote dilution is an important issue in Texas. 

An understanding of vote dilution litigation is essential 

to Texas school board members and administrators as they 

consider systems for the election of school board members. 

Theoretical Framework 

Section 2 of the Voting Rights Act of 1965, the 

Fifteenth Amendment, and the Equal Protection Clause of the 

Fourteenth Amendment of the United States Constitution 

provide the theoretical framework for the study. The 

preponderance of vote dilution litigation finds the 

plaintiffs claiming relief under one or more of these 

protections. 

Section 2 of the Voting Rights Act of 1965 provides 

that no qualification or standard for voting based on race 

or color can be imposed on a citizen of the United States. 

The Voting Rights Act enforces the Fifteenth Amendment, 

which provides that the right of a citizen "of the United 

States to vote shall not be denied or abridged by the 

United States or any state on account of race, color, or 

previous condition of servitude" (U.S. Const, amend. XV, 



sec 1). Congress passed the Voting Rights Act of 1965 when 

Southern states attempted to circumvent the intent of the 

Fifteenth Amendment. The Equal Protection Clause of the 

Fourteenth Amendment forbids a state to "deny any person 

within its jurisdiction the equal protection of the laws" 

(U.S. Const, amend. XIV, sec. 1). The guarantee of equal 

protection prohibits arbitrary discrimination against an 

individual or a group of individuals. An example of 

arbitrary discrimination is making laws which restrict a 

person's right to vote or to travel from state to state. 

The Equal Protection Clause both secures and safeguards the 

civil rights of many distinct groups of people (Witt, 

1988). 

In conjunction with the statutorial and constitutional 

protections mentioned above, plaintiffs often seek relief 

under other sections of the Voting Rights Act, particularly 

Section 5. Section 5 provides that any new voting 

standard, plan, or regulation developed by a political 

subdivision must receive prior approval before being 

instituted. Section 5 litigation is outside the scope of 

this study except in those cases in which Section 5 claims 

are closely linked with Section 2 claims. 

The minorities bringing suit in most vote dilution 

cases are either blacks or Hispanics. For the sake of 

clarity, an effort will be made to use the terms 



consistently throughout the study. When terms other than 

these are used, they will be found in direct quotations. 

Methodology 

The study is a legal analysis of vote dilution 

litigation and an historical analysis of federal civil 

rights legislation and watershed events in United States 

history. Vote dilution litigation was analyzed with two 

different lenses: statutorially in light of Section 2 of 

the Voting Rights Act of 1965 as amended in 1982 and 

constitutionally in light of the Equal Protection Clause of 

the Fourteenth Amendment and Section 1 of the Fifteenth 

Amendment to the United States Constitution. The Fifteenth 

Amendment guarantees the right to vote to all citizens of 

the United States. 

I identified vote dilution cases through a formal 

computer search of a legal data base, through referral to 

specific cases by my committee members, through study of 

cases which referred to similar cases, and through 

examination of documents describing historical events and 

federal legislation related to voting rights. 

Vote dilution claims are typically heard in the 

federal district court system. For example, if the case 

League of United Latin American Citizens v. Miles 

Independent School District (1995) had not been settled out 

of court, it would have been heard in the United States 



District Court, Northern District of Texas, in Lubbock. 

Appeal on the case would have been to the Federal Court of 

Appeals, particularly the 5th Circuit Court of Appeals in 

New Orleans, Louisiana. Further appeal would have been to 

the United States Supreme Court, which has the ultimate 

power in the United States court system in establishing 

precedent. No lower court can reverse any decision or 

precedent of the United States Supreme Court. 

Because vote dilution litigation is typically heard in 

federal courts, I was able to find the written opinions 

issued by the courts in the National Reporter System, which 

publishes the complete opinions of all decisions of federal 

courts. I used the Federal Supplement to read the written 

decisions of federal district courts, such as the United 

States District Court, Northern District of Texas, Lubbock. 

I read the written opinions of the Circuit Courts of Appeal 

in the Federal Reporter and the opinions of the United 

States Supreme Court in United States Reports or the 

Supreme Court Reporter. Decisions of the United States 

Supreme Court are published in the Supreme Court Reporter 

several weeks before being published in United States 

Reports. 

In analyzing a court case, it is paramount for the 

reader to determine the point of law which the court is 

being asked to decide. After one reads several cases, one 

learns that the vital information does not begin until one 
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reaches the actual written opinion of the court. Any 

information offered before the actual written opinion 

begins has been subjected to the interpretation of someone 

outside the court. One should read the actual opinion of 

the judge writing for the majority to learn the legal 

questions at issue, the points of law to be decided, the 

decision of the majority, and their reasons for reaching 

such a decision. Often judges of the court who differ with 

the majority opinion will write dissenting opinions. These 

dissenting opinions can be very informative for the reader. 

For example, in Plessv v. Ferguson (1896), Justice Harlan 

wrote a dissenting opinion in which he stated that having 

separate facilities for blacks and whites violated the 

Equal Protection Clause of the Fourteenth Amendment. 

Justice Harlan was the lone dissenter in a decision in 

which his brethren on the United States Supreme Court 

established the "separate but equal" doctrine. What makes 

Justice Harlan's dissenting opinion interesting is that his 

basis for rejecting "separate but equal" in 1896 was the 

very reason the Warren Court overturned the "separate but 

equal doctrine" in 1954 (Brown v. Board of Education of 

Topeka. 1954). 

I "shepherdized" all of the cases discussed in this 

paper. Shepherdizing is a process which identifies the 

subsequent appellate history of each case. I determined 

the appellate history of each case by searching a legal 



data base. I then read the court proceedings of each 

appellate action, using the National Reporter System, to 

determine whether or not the law or precedent established 

in the case cited in the paper had been upheld or struck 

down. When the law or precedent established in cited cases 

had been struck down, I added the new law or precedent and 

cited the appropriate appellate history in the "List of 

Cases." 

The right to vote is a basic tenet on which a 

democratic society depends to govern itself in an orderly 

and responsible manner. In considering vote dilution 

litigation, an understanding of the evolution of individual 

civil rights is helpful. In reading books and other 

historical documents dealing with the expansion of 

individual civil rights, I identified several pieces of 

federal legislation related to the expansion of civil 

rights. This area of law research deals with statutory 

law. Statutory law includes provisions written into state 

or federal constitutions, laws developed by state and 

federal legislatures, and administrative laws and 

regulations having the force of law (Best, 1977). Federal 

legislation dealing with individual civil rights is found 

in the United States Code. Of particular interest to me 

was the Voting Rights Act of 1965. In essence the Voting 

Rights Act prohibits any political subdivision from 

establishing a voting procedure, standard, or regulation 
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which hinders any United States citizen's access to the 

ballot. The Voting Rights Act of 1965, a landmark piece of 

legislation, has as its expressed purpose the enforcement 

of the Fifteenth Amendment to the United States 

Constitution. The 1982 Amendment to the Voting Rights Act 

of 1965 is another piece of federal legislation which is 

extremely important in guaranteeing one's access to the 

ballot and in vote dilution litigation. The 1982 amendment 

outlaws any voting procedure, standard, or regulation which 

"results" in vote dilution. The 1982 amendment has made it 

easier for plaintiffs to prevail in vote dilution 

1itigation. 

My analysis of the history of the expansion of 

individual civil rights includes examination of three 

watershed events: the American Revolution, the War Between 

the States, and World War II. The reason these three 

events were chosen was because each represented a major 

shift in the attitudes of the American people toward 

individual civil rights. Documents and papers from these 

periods reveal an American public highly supportive of 

states' rights and in favor of a weak federal government at 

the writing of the United States Constitution. At that 

point in history, Americans saw the states as protectors of 

individual civil rights. One of the reasons for the War 

Between the States was the abolition of slavery. With 

slavery abolished, blacks expected access to all rights of 
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United States citizens, including the right to vote. Many 

whites began to support blacks in their expectations. By 

the end of World War II, attitudes of Americans had changed 

to such a degree that more and more whites were endorsing 

the goals of blacks, at least tacitly. However, through 

the years attitudes have changed to such a degree that 

today many Americans feel that an expanding federal 

government is appropriate, especially in promulgating 

individual civil rights. 

Throughout the analysis of historical events and 

federal legislation and the legal analysis of the court 

cases, a basic theme kept recurring: The attitudes of 

American society have changed from colonial times to the 

present so that expansion of individual civil rights is not 

only tolerated, but demanded. Federal civil rights 

legislation and civil rights litigation, particularly in 

voting matters, reflect the change in societal attitudes. 

In the cases studied, courts have demonstrated an 

increasing willingness to expand individual civil rights. 

The fact that this basic theme kept recurring illustrates 

the concept of triangulation (Lincoln & Guba, 1981). The 

concept of triangulation holds that in order for a tenet or 

a principle to be considered valid or appropriate, it must 

appear in more than one source of documentation. The 

greater number of sources of documentation in which a tenet 

or principle appears, the greater is its credibility. 
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Generalizability (Lincoln & Guba, 1981) in this study 

is acceptable, particularly as it relates to vote dilution 

litigation. In the cases examined, judges kept considering 

the same factors in determining the existence of vote 

dilution. These factors were identified by the Senate 

Judiciary Committee in writing the 1982 Amendment to the 

Voting Rights Act and are discussed in Chapter III. 

Scope and Limitations of the Study 

While the study focuses on vote dilution litigation 

against school districts in Texas, consideration is also 

given to the influence of federal civil rights litigation 

and legislation across the United States, as well as in 

Texas. An analysis of federal litigation, including cases 

other than vote dilution cases, and federal legislation 

reflects the evolution of American societal attitudes, 

which have significantly influenced lawmakers and jurists 

at the federal, state, and local levels. Progress of the 

civil rights movement, which encompasses the issue of equal 

access to the ballot, is traced through attitudinal changes 

in our society. 

Many cases given initial consideration were eliminated 

because they dealt with voting issues outside the scope of 

the study. Due to the ever-expanding volume of vote 

dilution litigation, no cases decided after August 1, 1996, 

were considered for this study. 
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The study does not consider changes in the nature of 

the governance of school districts or the impact on student 

performance which may result from changes predicated by 

court rulings or voluntary decisions to revise election 

systems. Nor does the study consider the monetary cost of 

litigation, the potential divisiveness of litigation to the 

community, or the potential effect of litigation on the 

morale of students and faculty. Although such factors are 

certainly important, they are necessarily beyond the scope 

of this study. 

For the sake of clarity, the terms "blacks" and 

"Hispanics" will be used in this study. Any deviation from 

this practice by the writer, other than in the language of 

direct quotations is strictly accidental. 

Definition of Terms 

The following definitions are provided in order to 

clarify key terms used throughout the study. 

At-large election system: An at-large election system 

is one in which all school board members are elected by all 

eligible voters within the boundaries of the school 

district (Kraemer & Newell, 1992). 

Certiorari: Certiorari is a writ issued by a superior 

court to an inferior court in which the inferior court is 

directed to produce the record of a particular litigation 

for review by the superior court. 
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Cumulative voting: Cumulative voting allows each 

eligible voter to cast a number of votes equal to the 

number of seats to be filled. For example, if three people 

are being elected to a school board, every eligible voter 

has three votes to cast. The voter might cast all three of 

his votes for one candidate or he might distribute them 

among several candidates. The three candidates with the 

greatest number of votes are elected. 

Direct representation: A person living within the 

boundaries of a political subdivision is said to be 

directly represented by an elected official if the person 

had an opportunity to vote in the election in which the 

representative was selected. 

Disenfranchisement: Disenfranchisement is the denial 

of a person's right to vote in elections for which he is 

qualified to vote. 

Enfranchisement: Enfranchisement is the right of a 

person to vote in elections for which he is qualified to 

vote. 

"Hybrid" school board: A hybrid school board consists 

of some members who are elected at-large and other members 

who are elected in single-member districts. 

Minoritv-ma.ioritv: A political subdivision is 

described as minority-majority if minorities constitute 

more than 50 percent of the total population. 
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Place system: The place system is a variation of the 

at-large system. Each seat on the board is designated as a 

place. Candidates must run for specific places, but voting 

is conducted at-large. 

Political subdivision- Political subdivision is a 

term used to refer to the way society is divided for the 

purposes of government. Examples include school boards, 

city councils, and county commissions. 

Qualified voter for school district elections in 

Texas: A person is qualified to vote in Texas if he is 18 

years of age, is a citizen of the United States, registers 

in his county of residence, is at least two years removed 

from any felony conviction or probation, and has not been 

declared mentally incompetent by a doctor (Tex. Elec. Code, 

sec. 11.002, 1993). 

School board: The school board is the governing body 

of a public school district in Texas. The school board 

consists of qualified people who reside within the 

boundaries of the school district and are elected by 

eligible voters living within the boundaries of the school 

district. To qualify as a school board member in Texas, a 

person must be a qualified voter (Tex. Edu. Code, sec. 

11.061, 1996). 

Single-member district election system: In a 

single-member district election system, the eligible voters 

who reside within a given geographical subdistrict of the 
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school district elect one board member from among the 

eligible candidates who also reside within that particular 

region (Kraemer & Newell, 1992). 

Single-shot voting: Also known as bullet voting, 

single-shot voting occurs when a voter casts only one vote 

instead of the several he is entitled to cast. For 

example, in an at-large election, five white candidates and 

one black candidate are running for three positions. In 

single-shot voting, blacks would cast only one vote for the 

black candidate even though they were entitled to cast two 

additional votes for other candidates. 

Virtual representation: Virtual representation is a 

concept developed by the British Parliament for dealing 

with the American colonists. Parliament believed that even 

though the American colonists were not allowed to elect 

representatives to Parliament, the colonists were no less 

represented by members of Parliament than the Englishmen 

who had a vote and, thus, were directly represented. 

Vote dilution litigation: Vote dilution litigation 

refers to lawsuits brought against school districts or 

other governing authorities by minorities claiming that the 

at-large election system makes it impossible for the 

minorities to elect their candidates of choice. 
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Organization of the Study 

This study is organized into five chapters. Chapter I 

includes the introduction, the statement of the problem, 

the purpose of the study, the justification for the study, 

and the definition of terms. Chapter II examines civil 

rights in the United States from colonial times to 1965 for 

the purpose of analyzing federal legislation and litigation 

relating to the reduction of states' rights and the 

expansion of individual civil rights. Chapter III contains 

a discussion of the Voting Rights Act of 1965, the seminal 

piece of federal civil rights voting legislation, and 

examines selected litigation spawned by the act during the 

last three decades. Chapter IV examines the development of 

minority rights in Texas. An analysis of vote dilution 

litigation in Texas reveals that minorities have 

experienced difficulties in gaining equal access to the 

political process similar to those of their counterparts in 

other Southern states. Chapter V presents conclusions and 

recommendati ons. 
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CHAPTER II 

AN ANALYSIS OF AMERICAN CIVIL RIGHTS: 

COLONIAL TIMES TO 1965 

It seems reasonable, when one considers the design of 

the universe, that man would learn from the experiences of 

those who precede him. For instance, a reasonable man 

might expect the British to have learned important lessons 

from the oppression and chaos which led to the signing of 

their own Magna Charta. A reasonable man might expect the 

French monarch to have learned important lessons from the 

American Revolution. In fact, a reasonable man might 

expect the American people themselves to have learned 

important lessons from their own struggle for independence 

and the War Between the States. However, some of the most 

important lessons which the American people have failed to 

grasp deal with the issue of civil rights. 

American history has been characterized by a unique 

relationship between individual rights and the rights of 

governmental entities, both local and national. The 

relationship can best be traced by focusing on the years 

before and after three particularly significant events in 

American history: the American Revolution, the War Between 

the States, and World War II. To some extent, an 

historical analysis of the general issue of civil rights 

provides an understanding of the forces which eventually 

19 



result in suits such as LULAC v. Miles ISD (1995). Perhaps 

such understanding can help officials of public school 

districts as they create systems for electing school board 

members. 

The Colonial Era 

A primary cause of the American Revolution was the 

British government's failure to give the American colonists 

their individual rights as Englishmen through direct 

representation in Parliament. Because of British attempts 

at taxation without direct representation, the colonies 

perceived Parliament as an overbearing central government 

which denied them their rights as individuals while their 

local governments guarded their rights as individuals. 

Therefore, even from colonial times, most Americans, while 

they opposed the growth of the central government, strongly 

supported individual rights and local control of almost all 

aspects of daily life. 

Although he did not directly address the issue of a 

taxation system in his Speech on Conciliation with the 

American Colonies (1775), the renowned British orator 

Edmund Burke pointed out the relationship of taxation and 

representation in the development of England: 

It happened, you know. Sir, that the great 
contests for freedom in this country were from 
the earliest times chiefly upon the question of 
taxing. . . . They [the framers of the English 
Constitution] took infinite pains to inculcate, 
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as a fundamental principle, that In all 
monarchies the people must in effect, themselves, 
mediately or immediately, possess the power of 
granting their own money, or no shadow of liberty 
could subsist. The colonies draw from you, as 
with their lifeblood, these ideas and principles. 
Their love of liberty, as with you, fixed and 
attached on this specific point of taxing. 
(Crane, 1900, pp. 72-73) 

Perhaps the essence of the conflict between Britain 

and the colonists came from two different concepts of 

representation: virtual representation and direct 

representation. The concept of "virtual representation, " 

which Parliament unilaterally applied to the American 

colonies, asserted that a member of the British House of 

Commons did not represent his own county; instead, he 

represented all Englishmen. The colonists were Englishmen; 

therefore, the colonists were "virtually" represented by 

members of the House of Commons. Failing to understand or, 

perhaps more accurately, refusing to accept virtual 

representation, the American colonists clamored for direct 

representation in Parliament. The concept of "direct 

representation" asserted that the voters of a county would 

elect a qualified person residing in that county to 

represent their interests in Parliament. 

Although Edmund Burke opposed the Tory Party and King 

George Ill's virtual representation policy toward the 

American colonies, his opposition was not based as much on 

his concern for the plight of the colonies as on his 

concern for the English constitution and his desire "to 
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restore order and repose" (Crane, 1900, p. 59) in the 

British Empire. In his Speech on Conciliation with the 

American Colonies. Burke emphasized that there was only one 

way to deal with the American, or any other, colonies; that 

way was clearly outlined in the "genius of the English 

Constitution" (Crane, 1900, p. 96). That way was to afford 

the American colonists all the benefits of English 

citizenship, including the benefit of direct representation 

in Parliament. Burke further admonished Parliament, "It 

was not English arms, but the English Constitution" that 

conquered Ireland and Wales (Crane, 1900, p. 97). 

Historically, Parliament had given direct representation to 

its colonies. For example, Parliament had extended to 

Irishmen and Welshmen the rights and privileges enjoyed by 

all Englishmen, and, as a result, Ireland and Wales became 

vital parts of the British Empire. 

Burke eloquently pointed out the fact that such 

American colonial policy, as the Stamp Act, was 

ineffective. He pleaded that Parliament return to the 

principles established in the English constitution. In 

fact, Burke directly questioned Parliament's disregard for 

American representation when he asked, "Are not the people 

of America as much Englishmen as the Welsh" (Crane, 1900, 

p. 102)? Burke then proceeded to question the ability of 

Parliament to "virtually" represent citizens of a country 

which they had never visited. He asked, 
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What! does the electric force of virtual 
representation more easily pass over the Atlantic 
than pervade Wales, which lies in your 
neighborhood? . . . But, Sir, your ancestors 
thought this sort of virtual representation, 
however ample, to be totally insufficient for the 
freedom of the inhabitants of territories that 
are so near and comparatively inconsiderable. 
How then can I think it sufficient for those 
which are infinitely greater and infinitely more 
remote? (Crane, 1900, pp. 102-103) 

Prior to the 1760s, the American colonists had more 

than one hundred years to become accustomed to direct 

representation on a local basis because England more or 

less left the American colonies to their own devices after 

initial colonization. With Parliament across the Atlantic 

Ocean, local government became important to the survival of 

the colonies. Many of the original colonies had charters 

by which they governed themselves (Handlin, 1957). 

For example, the "Pennsylvania Charter of Privileges," 

which was issued by William Penn in 1701, addressed such 

basic rights as religious freedom, the right of counsel and 

witnesses for those accused of crimes, and representation 

in a local assembly. In the charter, Penn specifically 

wrote. 

There shall be an Assembly yearly chosen, by the 
freemen thereof, to consist of four persons out 
of each county; . . . and shall have all other 
powers and privileges of an Assembly, according 
to the rights of the free-born subjects of 
England, and as is usual in any of the King's 
plantations in America. (Handlin, 1957, p. 86) 

In fact, the colonists were as adamant about local direct 

representation as they were about representation in 
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Parliament. Burke aptly described the attitude of the 

colonies toward representation when he told Parliament, 

Their governments are popular in a high degree; 
some are merely popular; in all the popular 
representative is the most weighty; and this 
share of the people in their ordinary government 
newer fails to inspire them with lofty 
sentiments, and with a strong aversion from 
whatever tends to deprive them of their chief 
importance. (Crane, 1900, p. 74) 

In closing his speech to Parliament, Edmund Burke said. 

Our ancestors have turned a savage wilderness 
into a glorious empire, and have made the most 
extensive, and the only honorable conquests, not 
by destroying, but by promoting the wealth, the 
number, the happiness of the human race. Let us 
get an American revenue as we have got an 
American empire. English privileges have made it 
all that it is; English privileges alone will 
make it all it can be. (Crane, 1900, p. 129) 

Then Burke presented a resolution that would have initiated 

a plan allowing the colonists direct representation in 

Parliament and, perhaps, averted the impending revolution. 

Although it was obvious that governance by a body of men in 

which they had no direct representation had become less and 

less palatable to the American colonists, the vote of 

Parliament was 78 "yes" and 270 "no," further inflaming the 

American colonists and initiating a period of turmoil and 

hardship for the entire British Empire (Crane, 1900). 

The British Parliament, distracted by colonization 

efforts across the world and wars with France over the 

control of North America, continued to pass legislation 

which adversely affected the American colonies and, 
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thereby, nurtured the seeds of colonial resistance. After 

1763, the British government began reorganizing its 

imperial holdings. The role in reorganization that the 

British government had for the American colonies was not 

the role which most colonists had envisioned when they were 

clearing land, building homes, and laying out towns. 

During the French and Indian War, the British had made 

agreements which favored the Indians over the American 

colonists. For example, the Proclamation of 1763 angered 

the colonists because it set aside land west of the 

Appalachian Mountains for the Indians who had taken the 

side of England during the war. The British government 

prohibited colonists from settling on that land, indicating 

again the view that the colonists were only to maintain 

economic outposts, not establish permanent communities 

(Handlin, 1957). 

In fact, most Englishmen had always considered the 

colonies trading posts and suppliers of raw materials 

rather than permanent settlements. Burke addressed the 

concept in a pragmatic manner in his speech to Parliament 

by reminding the members, "But when I consider that we have 

colonies for no purpose but to be serviceable to us, it 

seems to my poor understanding a little preposterous to 

make them unserviceable in order to keep them obedient" 

(Crane, 1900, p. 84). However, Burke's plea for 

practicality in dealing with the colonies failed to move 
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the majority of Parliament to provide the basic rights of 

citizenship, including direct representation, to the 

colonials. 

A series of taxes passed by Parliament in the 1760s 

and 1770s was extremely offensive to the colonists and 

provided the impetus for the eventual revolt of the 

colonies. The first of the taxes, the Sugar Act of 1764, 

imposed new duties on several commodities imported by the 

colonies. To counter bribery and smuggling which 

circumvented the tax, the Sugar Act provided that anyone 

caught smuggling would be tried in admiralty courts with 

judges appointed by the Crown. Obviously, this was a 

breach of many colonial charters which provided for trial 

by peers; Parliament was revoking a basic right which it 

had considered essential in the original colonization 

movement. Parliament further alienated the colonists with 

the Stamp Act of 1765, which levied a tax on almost every 

type of printed matter, even playing cards (Gipson, 1954). 

It is likely that the colonists did not object so much to 

the fact that the revenues collected would pay for colonial 

expenses incurred by England as to the fact that the 

American colonies had no representatives in Parliament who 

could state objections to the tax. In 1767, the Townshend 

Act levied new taxes on glass, lead, paints, paper, and tea 

imported by the colonies. Predictably, the colonists 

fought back by boycotting British goods, a technique which 
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was used almost two hundred years later by Martin Luther 

King, Jr., and his followers in their fight for basic civil 

rights. By 1769, imports from the mother country were cut 

by almost one-half. As a result, in 1770, duties 

established by the Townshend Act were repealed except for 

the tax on tea (Gipson, 1954). 

In 1773, colonial sentiment against direct taxation 

erupted in violence because the colonists were denied any 

legislative or judicial recourse in protesting taxation. 

In an effort to save the floundering British East India 

Company, the British government proposed that the company 

be allowed to sell tea directly to merchants in the 

colonies. By selling directly to the American colonies, 

the company would save money because it would pay no 

British taxes on the tea. However, the Americans would 

continue to pay the tea tax, the only remaining tax imposed 

by the Townshend Act of 1767. Although the action meant 

that Americans could buy tea at a cheaper price than they 

had previously paid, the Americans were angered by the 

position in which Parliament had placed them. The only way 

they could strongly express their discontent with the tax 

was through local action. Ships landing in New York and 

Philadelphia returned to sea without being unloaded. In 

Boston, emotions among the colonists ran at a fever pitch, 

culminating in the Boston Tea Party (Gipson, 1954). 
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Believing that an American jury would do nothing to 

prosecute those responsible for dumping the tea into Boston 

Harbor, in 1774 the British government passed a series of 

acts designed to punish the colonists and to demonstrate 

British authority over them. The acts are known 

collectively as the Coercive or Intolerable Acts (Gipson, 

1954). The first act passed was the Boston Port Act, which 

ordered the port closed to shipping until the town made 

restitution for the tea destroyed during the Boston Tea 

Party. The Administration of Justice Act provided for 

transfer of cases to courts outside Massachusetts when the 

British governor felt that an impartial trial could not be 

held within the colony. The Massachusetts Government Act 

revised the colony's charter drastically by strengthening 

the power of the governor, weakening the power of 

representatives to local town meetings, making the colonial 

council appointive rather than elective, and changing the 

method by which juries were selected. The colonists were 

outraged. Once again. Parliament, in which the colonists 

had no voice to plead their case, was tampering with the 

basic rights which Parliament itself had extended to the 

settlers through the colonial charters (Gipson, 1954). 

Ultimately colonial dissatisfaction turned to open 

rebellion in 1776. 

After winning their independence from England, the 

colonists began a period of rising American nationalism. 
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Prior to the American Revolution, the typical colonist 

identified himself as a Virginian, a Georgian, or a New 

Yorker, not as an American. However, the fact that members 

of the different colonies had found it necessary to band 

together to defeat the English initiated the newborn 

feeling of nationalism. As the spirit of nationalism 

continued to grow after the war for independence, officials 

of the various states realized the need to organize the 

states into a union. This realization ultimately led to 

the United States of America (Garraty, 1975). 

The Intervening Years. 1787-1860 

After reviewing the relationship between the colonies 

and Parliament prior to the Declaration of Independence, it 

is easy to see why the last, as well as first, draft of the 

United States Constitution specifically spelled out the 

powers of the central government. Through specificity the 

framers hoped to control the possibility of their new 

government's following in the footsteps of Parliament. The 

framers of the constitution had observed first-hand abuse 

of power by a strong central government and believed that 

the rights of individuals would be protected by strong 

state governments. The rights of the individual would be 

protected against a tyrannical federal government because 

the states had all powers not specifically forbidden them 

by the Constitution (U.S. Const, amend. X). 
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The prevailing attitude that the powers of all the 

branches of the central government were to be strictly 

limited first gained national attention after the American 

Revolution when William Marbury appealed to the courts to 

secure his appointment as a justice of the peace in 

Washington, DC. Marbury had received the appointment from 

outgoing President John Adams. When the new President, 

Thomas Jefferson, ordered Secretary of State James Madison 

to withhold the appointment, Marbury sued, asking the 

Supreme Court to issue a writ of mandamus to force Madison 

to give him the appointment. The decision of the United 

States Supreme Court in Marburv v. Madison (1803) 

illustrates the stance of the judiciary in the period 

following the American Revolution. Writing the majority 

opinion. Chief Justice John Marshall agreed that Marbury 

was entitled to the appointment. However, he explained 

that the purview of the Supreme Court excluded political 

questions arising from a public official's performance of 

duties in which the official has discretionary power. 

Madison, in withholding the appointment, was exercising one 

of the discretionary powers of his office; therefore, the 

Court had no power to intervene. From the ruling one can 

infer that the Supreme Court in the early 1800s would 

interpret the Constitution very strictly, thus preventing 

the growth of a central government such as the one just 

recently thrown off by the colonists in the American 
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Revolution. Yet, at the same time, the Court indirectly 

set a precedent for upholding the rights of local 

governmental entitles, including states, while limiting the 

rights of individuals. 

Marburv v. Madison (1803) was a harbinger of change in 

the relationship between states and Individuals. The 

rights of states began to supersede the rights of 

individuals. Therefore, an individual could no longer 

depend on local governmental entitles to be a champion of 

individual rights as had been more likely during the 

colonial era. In fact, in 1819 when a national crisis was 

precipitated by Missouri's application for statehood, the 

Southern states echoed the Marburv decision, arguing that 

Congress had no right to regulate the spread of slavery. 

Again the basis for the argument was that regulation of 

slavery was not specifically granted to the central 

government, nor was it specifically denied to the states by 

the Constitution. The Missouri Compromise averted all-out 

war over the states' rights issue for nearly thirty years, 

but the issue was so fundamental to the fabric of the 

nation that it could not remain unsettled indefinitely 

(Batty & Parish, 1987). 
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The War Between the States and 
Reconstruction. 1861-1877 

The central issue of the War Between the States was 

one of states' rights. Legislation, court rulings, and 

events which led to the conflict hardened the attitudes of 

advocates of states' rights in the South and steeled the 

resolve of those who would strengthen the federation in the 

North. War came as a climax to a long debate between the 

North and the South over the interpretation of the United 

States Constitution. Generally, the North favored a loose 

interpretation in which the powers of the federal 

government would be expanded, but the South wanted all 

unspecified powers reserved for the states (Batty & Parish, 

1987). 

In the beginning, the issue of states' rights revolved 

around economic considerations. Although slavery had been 

practiced in all of the American colonies, most of the 

northern states had abolished slavery shortly after the 

American Revolution. The abolition of slavery in the North 

was due primarily to changes in the economic life of the 

North, such as a shift from an agricultural base to a 

manufacturing base. In addition, the continued rush of 

immigrants into the North provided cheap, readily 

accessible labor for the factories. The South, in 

contrast, remained dependent on the slave population to 

maintain its ever-burgeoning cotton industry. With the 
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Invention of the cotton gin in 1794, the international 

demand for Southern cotton skyrocketed, and by the middle 

of the nineteenth century cotton comprised over fifty 

percent of all American exports (Batty & Parish, 1987). 

More specifically, in 1860 cotton accounted for 

$191,000,000 of the $333,000,000 or approximately 57.4 

percent of American exports (Garraty, 1975). Therefore, 

the idea that the federal government had the right to 

prohibit slavery, if only in the Western territories, was 

tantamount to a threat to the very existence of the South. 

Issues other than slavery also arose. For example, 

the Northern states wanted infrastructural improvements 

such as railroads, canals, and roads sponsored by the 

federal government. The South adopted the attitude that 

internal improvements were the prerogative and 

responsibility of each state. The North favored dividing 

the public lands in the West into small parcels which could 

be farmed by a man and his family, thus eliminating the 

need for slaves. The owners of the large plantations in 

the South continued to argue that slaves were essential to 

the production of crops. The issue of tariffs was also a 

point of contention. The Southern states depended on 

export of their raw materials to support their economy. 

However, high tariffs implemented by Congress to protect 

Northern manufacturers drove up production costs in the 

South, adding to the tension between the two different 
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sections of the nation. The two sides also argued over the 

spread of slavery into states being added to the Union. 

Although the population In the North was about three times 

greater than the population in the South, power in the 

United States Senate remained balanced during the first 

half of the nineteenth century as a result of the Missouri 

Compromise of 1819. Each time that a free state was added 

to the Union, a slave state was also added. However, the 

election of Abraham Lincoln as President of the United 

States in 1860 threatened to end the balancing act which 

had previously pacified the South, and on December 20, 

1860, South Carolina became the first Southern state to 

withdraw from the United States in protest of the 

anticipated loss of states' rights (Batty & Parish, 1987). 

The War Between the States was fought from 1860 to 

1865 and was the costliest American war ever in terms of 

loss of life. Approximately 600,000 individuals died 

during the conflict which is estimated to have cost tens of 

billions of dollars. The South was particularly 

devastated, with two-thirds of its railroad mileage 

destroyed and its agricultural economy so weakened that, as 

of 1975, its production had not recovered to 1860 levels. 

While black slavery was dead, the bitterness and resentment 

of the war remained and manifested itself in acts of 

retribution. Northerner toward Southerner and Southerner 

toward Northerner and black (Garraty, 1975). 
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The War Between the States spawned federal legislation 

designed to expand the rights of minorities, especially 

blacks. Congress followed the lead of President Lincoln, 

who abolished slavery in the states of the Confederacy by 

issuing the Emancipation Proclamation in 1863, with various 

civil rights acts and formal amendments to the United 

States Constitution. However, the pace of Congressional 

movement toward individual rights was slowed by judicial 

support of states' rights. In 1865, the Thirteenth 

Amendment to the United States Constitution extended the 

abolition of slavery throughout the United States and gave 

Congress legislative power to enforce the amendment. The 

Civil Rights Act of 1866, passed to enforce the prohibition 

of slavery under the Thirteenth Amendment, extended the 

rights of citizenship, including the rights to make and 

enforce contracts, to sue, and to own real and personal 

property to all people except Indians. The act further 

stated that the rights of citizenship could not be withheld 

from a person because of his race, color, or previous 

condition of servitude. In an effort to enforce the Civil 

Rights Act of 1866, ch. 31, 14 Stat. 27 (1866), Congress 

submitted the Fourteenth Amendment to the states for 

ratification in June of 1866. The amendment declares the 

following: 

No State shall make or enforce any law which 
shall abridge the privileges or immunities of 
citizens of the United States; nor shall any 
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state deprive any person of life, liberty, or 
property, without due process of law; nor deny to 
any person within its jurisdiction the equal 
protection of the laws. (U.S. Const, amend. XIV, 
sec. 1) 

The years Immediately after the War Between the States were 

clearly a period during which the United States Congress 

was ready to expand minority civil rights at the expense of 

states' rights. The people of the United States were weary 

of war and desirous of the peace and economic growth of 

which they had been deprived during the War Between the 

States. That Congress passed legislation expanding 

minority civil rights was at least tacitly supported by 

many Americans (Kluger, 1975). 

As expected, the Southern states, except for 

Tennessee, refused to ratify the Fourteenth Amendment, 

fostering a climate in which vengeful Northerners desired 

to punish the former Confederate states. In the 1866 

elections. Republicans won control of every state 

legislature, every gubernatorial contest, and more than 

two-thirds of the seats in both houses of Congress (Kluger, 

1975). Republicans seemed to regard this overwhelming 

victory as a mandate to design legislation, not so much to 

help minorities, but to punish the South. For example. 

Congress passed the coercive First Reconstruction Act, ch. 

153, 14 Stat. 428 (1867), which called for military rule of 

the South. In order to have their representatives reseated 

in Congress and to end military rule, the Southern states 
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had no choice but to adopt state constitutions acceptable 

to Congress and to ratify the Fourteenth Amendment. 

Though not generally recognized as such until one 

hundred years later, the Fourteenth Amendment was the 

landmark legislation which shifted a substantial amount of 

power from the states to Congress and, eventually, the 

entire federal government. The shift was precipitated by 

changes in national character which resulted from the War 

Between the States. The nation was no longer a willing 

partnership of independent entities with different goals, 

economies, and ways of life. The nation, with its new and, 

in reference to the Southern states, compulsory interstate 

relationships was more politically, socially, and 

economically complex. Out of circumstance. Congress began 

to move, even if at a snail's pace, toward a position of 

national coordinator and supervisor (Garraty, 1975). The 

expansion of the power of the federal government and the 

resulting limitations on the power of the state governments 

eventually led to the expansion of individual rights, 

championed by federal legislation and litigation. 

The Intervening Years. 1878-1940 

Although Congress pressed for the individual civil 

rights of minorities, it was well into the twentieth 

century before minorities realized any substantial benefit 

from the protections of the Fourteenth Amendment. In 1875, 
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the United States Congress passed another civil rights act 

aimed at thwarting activities and policies which limited 

individual freedoms. The act guaranteed all persons access 

to public facilities and the right to serve on juries 

regardless of race. 

However, by 1883, the United States Supreme Court had 

before it at least five cases which challenged the act: 

United States v. Stanley (1883), United States v. Rvan 

(1883), United States v. Nichols (1883), United States v. 

Singleton (1883), and Robinson & Wife v. Memphis and 

Charleston Railroad Company (1883). Hearing the five cases 

collectively, the Court ruled that the United States 

Congress had exceeded its authority to enforce both the 

Thirteenth Amendment and the Fourteenth Amendment in 

passing the Civil Rights Act of 1875 and, therefore, 

declared the act unconstitutional. The Court held that the 

Fourteenth Amendment prohibited only state-imposed 

discrimination. In other words, the amendment did not 

apply to discrimination imposed by owners of private 

businesses. All five cases dealt with the refusal of 

public businesses to provide services to blacks. The Court 

determined that Congress did not have the right to tell 

private business owners whom they could serve or refuse to 

serve. Furthermore, the Court ruled that the Fourteenth 

Amendment empowered Congress to remedy only specific acts 

of state discrimination. The amendment did not empower 
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Congress to enact a general law in anticipation of future 

discriminatory actions by states. The cases came to be 

known collectively as the Civil Rights Cases (Witt, 1988). 

The next major civil rights litigation came in 1896. 

At first consideration, Plessv v. Ferguson (1896) appears 

to promote individual civil rights because it established 

the idea that facilities for blacks must be equal to 

facilities for whites. However, Plessv (1896) was actually 

a barrier which hindered the individual civil rights 

movement until the middle of the twentieth century when the 

Supreme Court reversed itself and struck down the concept 

of "separate but equal" (Brown v. Board of Education of 

Topeka. 1954). Southern states had developed the concept 

to deal with the Civil Rights Act of 1866 and the Civil 

Rights Act of 1875. Plessv v. Ferguson (1896) involved a 

Louisiana statute which required railway companies carrying 

passengers to provide separate but equal accommodations for 

the white and black races. Further, the statute provided 

that no person was to sit in a coach other than the one to 

which he was assigned by race. In fact, railroad employees 

were responsible for ensuring that people did not sit in 

the wrong coaches. Fines or terms of imprisonment were 

imposed on people who refused to sit in the proper coaches. 

William Plessy was of mixed descent, in the proportion 

of seven-eighths Caucasian and one-eighth black. He took a 

seat in a coach reserved for members of the white race. 
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Because he refused to obey an order by the conductor to 

move to a coach designated for blacks, Plessy was forcibly 

removed from the coach and was jailed in the parish of New 

Orleans. The Supreme Court heard the case on appeal and 

upheld the state, once again affirming that states' rights 

took precedence over the rights of individuals regarding 

issues of public accommodations. According to the Court's 

decision, if the facilities provided for blacks were equal 

to those provided for whites, state segregation laws did 

not violate the equal protection or due process clauses of 

the Fourteenth Amendment. The Court also held that 

separate but equal facilities did not constitute a 

violation of the Thirteenth Amendment, which prohibits 

slavery. As a result, segregation policies spread into 

almost every aspect of daily life in the Southern states. 

Separate entrances to public buildings, separate dining 

facilities, separate drinking fountains, separate public 

schools, and separate seating areas on public conveyances 

poignantly illustrated the plight of blacks and other 

racial minorities in the South during the first half of the 

twentieth century. 

The states continued to actively resist federal 

legislation which, in their opinion, eroded their powers. 

The resistance quickly spread to the voting booth. The 

idea of allowing blacks to vote continued to be repugnant 

to Southern whites. It is highly unlikely that Southern 
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whites in the early twentieth century ever would have 

voluntarily allowed blacks equal opportunity to vote under 

any circumstances, but the War Between the States and 

Reconstruction escalated the bitterness with which Southern 

whites regarded blacks to such a degree that Southern 

whites actively adopted a number of strategies for 

disenfranchising blacks. The strategies Included poll 

taxes, literacy tests, and primary elections. The struggle 

of blacks against these tactics fostered a mood in the 

United States Congress which ultimately resulted in the 

passage of the Voting Rights Act of 1965 (Pub. L. No. 

89-110, Stat. 445). 

During Reconstruction, all Southern states except 

Georgia had abandoned the poll tax; however, during the 

post-Reconstruction years the poll tax reappeared in 

several states, including Texas. Three provisions made the 

poll tax particularly disenfranchising. First, payment of 

the tax was voluntary. Second, no effort was made to 

enforce collection. Third, the tax was cumulative, 

increasing from year to year if unpaid. In Alabama, for 

example, the tax accumulated over the entire period from 

the age of twenty-one through forty-five, amounting to a 

total of thirty-six dollars (Moon, 1969). At first blush, 

these provisions seem to favor minorities. After all, the 

amount of the poll tax was small, usually from $1.00 to 

$1.50 per year. However, during the late nineteenth 
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century and early twentieth century, white people 

controlled nearly all of the mon«y in the South. 

Minorities, who had little money, most likely used it in 

caring for their families, not in paying for the 

opportunity to vote. 

A 1902 amendment to the Texas Constitution allowed for 

the payment of a poll tax as a prerequisite for voting. 

The tax was minimal, $1.50 annually, with each county 

having the option of assessing an additional twenty-five 

cents. The tax had to be paid by January 31, several 

months prior to election day. The early part of the year 

was a time of relatively little political Interest because 

campaigning usually did not begin until closer to election 

day, which was typically in November. Therefore, the 

timing of the payment of the poll tax in Texas tended to 

discourage minority voting. If a person failed to meet the 

January 31 deadline, he was disqualified for the following 

twelve months from voting in either the party primary or 

the general election (Jones, Ericson, Brown, & Trotter, 

1980). 

Literacy tests were also developed by Southern whites 

to limit minority, particularly black, participation in the 

election process. As a result, as recently as the 1960s, 

twenty states required that a person demonstrate his 

literacy before he could vote. Demonstrations of literacy 

ranged from one's scrawling a signature to his reading or 
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writing specified passages. Some states allowed a person 

who failed the literacy test to vote if the local voting 

registrar attested to his good character (Sarouf, 1976). 

The interpretation test, a variation of the literacy test, 

was adopted by some states as qualification for suffrage. 

For example, in Mississippi in the early twentieth century, 

applicants were required to read and interpret one of the 

286 sections of the state constitution. The voting 

registrar selected the section to be read and Interpreted 

and was the sole judge as to the adequacy of the 

interpretation. It was 1965 before literacy tests and 

their variations were discontinued when Congress passed the 

Voting Rights Act of 1965, Pub. L. No. 89-110, 79 Stat. 445 

(codified as amended at 42 U.S.C. sees. 1971, 1973 to 

1973bb-1 [1996]). 

The "white primary" was another means of denying 

minority groups the right to vote in the Southern states. 

In 1924, Texas Democrats decided that the best way to limit 

the participation of blacks in the voting process was to 

bar them from voting in the Democratic primary. The fact 

that blacks could vote in the general election was 

irrelevant because Texas, in the early twentieth century, 

was a one-party state, and the winners in the Democratic 

primary always prevailed easily in the general election. 

Thus, minorities were effectively disenfranchised. In 

Nixon V. Herndon (1927), Dr. L. A. Nixon challenged a 1923 
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Texas law which forbade blacks voting in the Democratic 

primary. The law was unanimously struck down by the United 

States Supreme Court. In a decision departing from the 

Court's customary stance of upholding states' rights over 

Individual rights. Justice Oliver Wendell Holmes wrote in 

the opinion that "a more direct and obvious Infringement" 

(p. 541) of the equal protection guarantee of the 

Fourteenth Amendment would be difficult to imagine. 

As did many legislatures across the South, the Texas 

legislature moved to nullify the Nixon v. Herndon (1927) 

decision by passing a law which authorized leaders of the 

Democratic Party to make rules excluding blacks. However, 

the new law was ruled unconstitutional in Nixon v. Condon 

(1932), Indicating the first signs of a new attitude on the 

part of the United States Supreme Court, an attitude which 

would not reach maturity until after the mid-century mark. 

Attorneys for the state argued that the Equal Protection 

Clause of the Fourteenth Amendment did not apply because 

the disenfranchising qualifications were developed by the 

executive committee of the Democratic Party, not state 

officials. The Court disagreed, ruling that the party 

leaders acted as delegates of the state in setting voter 

qualifications. Therefore, the party's action was 

equivalent to state action and thus within the scope of 

equal protection. 
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In 1944, the Court again dealt segregation in party 

primaries a resounding defeat. In 1940, S. S. Allwright, a 

county election official in Texas, refused to allow Lonnie 

E. Smith, a black man, to vote in the Texas Democratic 

primary. Smith sued Allwright for damages. Lower federal 

courts upheld the state, but the Supreme Court overturned 

the lower court decisions, holding that racial segregation 

in party primaries on any basis whatsoever was 

unconstitutional (Smith v. Allwright. 1944). 

World War II and Its Aftermath. 1941-1964 

From the eighteenth century until the 1950s, the 

American public continued to fear a strong central 

government, and the Supreme Court mirrored the fear in a 

majority of its decisions. For example, in the majority 

opinion in Colegrove v. Green (1946), Justice Felix 

Frankfurter wrote that for the courts to involve themselves 

in malapportionment controversies was "hostile to a 

democratic system" (p. 554). Clearly, the stance of the 

Court, even in 1946, was that equal representation or 

malapportionment questions were beyond its competence to 

consider because the issue was, in the opinion of the 

Court, within the purview of the states. 

However, the years just prior to the mid-century mark 

foreshadowed an alteration in public opinion. As the first 

half of the twentieth century neared its close. World War 
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II brought many changes to American society. Out of 

necessity, women worked in jobs that would have shocked 

their ancestors; sons no longer automatically took up the 

occupations of their fathers; blacks more aggressively 

pushed for their Individual civil rights, as evidenced by 

litigation, demonstrations, and sit-ins. After all, blacks 

had been good enough to participate in the war effort, both 

on the battlefield and the homefront. Why should they not 

now participate in the euphoria of victory? Since the War 

Between the States, Congress had increased its efforts to 

affirm individual civil rights. The societal changes 

wrought by World War II resulted in an American public 

which demonstrated a greater readiness to accept the civil 

rights of minorities than ever before. As the attitudes of 

American society began to match more closely the attitudes 

of Congress, the nature of litigation also changed. 

An attitudinal change was also realized among the 

members of the United States Supreme Court during the 1950s 

and 1960s. This change began with the appointment of Earl 

Warren as Chief Justice. The Warren Court represented a 

radical departure from past Supreme Courts, which had 

tended to be quite conservative in dealing with individual 

civil rights. The Warren Court was much more aggressive in 

its expansion of individual civil rights than had been its 

predecessors (Davis & Graham, 1995). 
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The changes in American societal attitudes and in the 

attitudes of Supreme Court justices concerning individual 

rights was heralded by a landmark decision of the Court in 

1954. In the early 1950s, the Court was faced with cases 

on appeal from five states; the cases concerned the concept 

of "separate but equal" in public schools. In Brown v. 

Board of Education of Tooeka (1954), the Court overturned 

its Plessy opinion of the separate but equal doctrine and 

validated, on a grand scale, the concept of individual 

rights. Topeka, Kansas, had opted to segregate its primary 

schools under a state law which allowed cities with 

populations over 15,000 to operate dual school systems. As 

a result, Linda Brown had to walk twenty blocks to attend 

an all-black primary school although there was an all-white 

primary school much closer to her home. In addressing the 

separate but equal doctrine, the Court held that, although 

facilities, materials, textbooks, libraries, and other 

educational accoutrements might indeed be equal for blacks 

and whites, the very fact of separateness or segregation 

constituted a lack of equal educational opportunity for 

blacks. Thus, the equal protection rights provided by the 

Fourteenth Amendment were violated. 

The first Brown case was only one of five that were 

argued at the same time before the Court. Three of the 

other cases were consolidated with the Brown I and share 

the same citation: Briggs v. Elliott (1954), Davis v. 
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County School Board of Prince Edward County. Va. (1954), 

and Gebhart v. Bel ton (1954). The fifth case. Boiling v. 

Sharp (1954), was decided separately because it Involved 

public schools in the District of Columbia. Because the 

Equal Protection Clause of the Fourteenth Amendment applies 

only to states, the plaintiffs in Boiling challenged school 

segregation under the Due Process Clause of the Fifth 

Amendment to the U. S. Constitution (Witt, 1988). 

Regardless of the different basis for the challenge, the 

result and rationale in Boiling is essentially identical to 

that found in Brown. 

The five cases were first argued in December of 1952. 

The cases represented a boon to the National Association 

for the Advancement of Colored People (NAACP), which had a 

history of supplying attorneys, the most noteworthy being 

Thurgood Marshall, for plaintiffs in litigation against Jim 

Crow laws. Jim Crow laws allowed governmental entities to 

segregate blacks from whites in public facilities such as 

restaurants, schools, hotels, and rest rooms as long as the 

facilities were equal. The success of the NAACP attorneys 

in such litigation had been small, with most courts citing 

the ruling of the United States Supreme Court in Plessv v. 

Ferguson (1897) which established the "separate but equal" 

doctrine in holding against minorities. The fact that five 

cases dealing with the "separate but equal" issue in public 

schools were to be heard at one time by the Court appealed 
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to the NAACP, whose leaders believed that a ruling 

favorable to their side in such a monumental case would 

force states and cities to do away with Jim Crow laws 

(Kluger, 1975). 

In June of 1953, the Court asked that the cases be 

reargued, with attorneys for both sides addressing 

themselves to three questions. The questions indicated a 

significant change in the viewpoint of the Court: 

1. What historical evidence exists that the 
framers of the Fourteenth Amendment intend 
it to apply to segregation in public 
schools? 

2. If the answer to the first question is 
Inconclusive, does abolition of segregation 
fall within the power of the Court? 

3. If school segregation is found 
unconstitutional, what steps should the 
Court take to end it? (Brown v. Board of 
Education of Topeka. 1954) 

The cases were reargued in December of 1953. In its 

unanimous decision of May 17, 1954, the Court answered the 

first two questions. The decision, written by Chief 

Justice Earl Warren, held that the Court could not 

determine if the framers of the Fourteenth Amendment 

intended the amendment to be applied to school segregation. 

In addressing the second question, the Court held that 

"separateness" did Indeed violate the Equal Protection 

Clause of the Fourteenth Amendment because it created a 

feeling of Inferiority in members of the groups who were 

held separate. As a footnote in the written opinion. Chief 

Justice Warren even included results of social and 
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psychological studies which supported the Court's ruling by 

implying separateness could cause deep-rooted social and 

psychological problems in those being held separate (Brown. 

1954). In the Boiling case, the Court determined that the 

federal government should be held to no less a standard 

than the states. 

A decision concerning the third dispositive question 

was postponed until all parties had a chance to present 

their views regarding the issue (Witt, 1988). On May 31, 

1955, Chief Justice Earl Warren announced the Court's final 

decision in an opinion which came to be known as Brown II 

to distinguish it from the original Brown decision (Brown 

V. Board of Education of Tooeka. 1955). The Court remanded 

all school segregation cases to lower courts for remedies. 

The Court acknowledged that the school districts Involved 

were at different points in providing remedies for school 

segregation and that lower courts would be in better 

positions to oversee the efforts of the districts. 

Although admitting that desegregation was an arduous 

undertaking for school districts, the Court strongly 

reminded the districts that integration of the public 

school systems was to proceed "with all deliberate speed" 

(p. 301). It appears that the Court's intent was to thwart 

efforts by the states to stonewall nationally Imposed 

integration. However, states continued to procrastinate in 

desegregation to the point that a frustrated Supreme Court 
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warned in 1964 that the time for Integration of the public 

schools was at hand. In Griffin v. County School Board of 

Prince Edward County (1964), the Court stated, "There has 

been entirely too much deliberation and not enough speed in 

enforcing the constitutional rights which we held in Brown" 

(p. 229). States could no longer ignore the "with all 

deliberate speed" doctrine. 

States which continued to give preeminence to their 

rights under the Constitution moved to nullify the Intended 

effects of the Brown decisions. Covert forms of resistance 

included authorizing tuition grants and tax credits for 

all-white schools, cutting appropriations to force the 

closing of desegregated schools, submitting clearly 

inadequate desegregation plans to sympathetic judges, and 

refusing to submit any desegregation plan at all with the 

excuse that the threat of violence made desegregation 

impossible (Ginger, 1977). 

Overt resistance to the decisions took three main 

forms. First, several states enacted "interposition" 

statutes, declaring that the Brown decisions were 

unconstitutional because they violated the sovereignty of 

the states. A second tactic allowed students to attend any 

school of their choice. As a result, because only a few 

very brave blacks would attend predominantly white schools 

and a comparably small number of whites would attend 

predominantly black schools, segregation remained in effect 
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(Ginger, 1977). A third tactic, assigning students of like 

achievement and ability to one campus, perpetuated 

segregation because black children had rarely received 

educations comparable to those afforded white children and 

thus were substantially hindered in academic achievement in 

comparison to white children (Witt, 1988). These attempts 

to thwart the Brown rulings increased the enmity between 

whites and blacks in the South and gave rise to an 

individual civil rights movement undreamed of by most 

Americans. 

Several pieces of legislation in the 1950s and 1960s 

added significantly to the power of Congress to ensure 

civil rights. The Civil Rights Act of 1957, ch. 31, 71 

Stat. 638 (1957), created the Civil Rights Commission and 

directed it to study the problem of voter discrimination. 

The act also authorized the Attorney General of the United 

States to bring lawsuits to halt public and private 

interference with the right of blacks to vote. The Civil 

Rights Act of 1960, ch. 31, 74 Stat. 86 (1960), authorized 

special officials to oversee voter registration in counties 

where previous registration irregularities had occurred. 

The battle for civil rights also continued in the 

courts, with the Supreme Court continuing to solidify its 

support of individual rights over states' rights. In Baker 

V. Carr (1962), the Supreme Court ruled that equal 

representation cases could be heard by federal courts. As 
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a result of a population shift in Tennessee from a 

predominantly rural population to a predominantly urban 

population, by the early 1960s approximately two-thirds of 

the state's legislators were elected by only forty percent 

of the state's voters. Voters in urban areas sought 

redress from the federal courts; the voters claimed that 

the state's failure to reapportion every ten years, as 

directed by the state's constitution, violated their equal 

protection rights under the Fourteenth Amendment. The 

Court agreed. 

Although the Supreme Court determined in Baker v. Carr 

(1962) that federal courts could appropriately rule in 

equal representation cases, the Court failed to provide 

standards for lower courts as they reviewed legislative 

apportionment systems. However the situation was remedied 

in 1963 when the Court's ruling in Gray v. Sanders 

established the "one man, one vote" standard. The Court 

held that Georgia's county-unit primary system for electing 

state officials denied voters equal protection of the law 

because votes were weighted to give an advantage to voters 

in rural districts. The Court extended the "one man, one 

vote" rule to federal congressional elections in Wesberrv 

V. Sanders (1964). A 1931 Georgia statute divided the 

state into ten congressional districts, each of which 

elected one representative to the House of Representatives. 

By the early 1960s, a population shift similar to that in 
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Tennessee left Atlanta with two to three times more people 

than most of the other districts. The plaintiffs, voters 

of Atlanta, argued that the 1931 statute diluted their vote 

and that their equal protection rights under the Fourteenth 

Amendment were being violated. The Court agreed, again 

asserting that no man's vote should count more than any 

other man's vote. Then, in Reynolds v. Sims (1964), the 

Court extended the "one man, one vote" rule to both houses 

of state legislatures. The Court's ruling immediately 

affected apportionment systems in Alabama, New York, 

Maryland, Virginia, Delaware, and Colorado. Eventually, 

the decision impacted the apportionment systems of all 

states, effectively nationalizing the concept that an 

Individual's constitutional right of equal representation 

cannot be restricted by the states (Ginger, 1977). 

Several pieces of significant civil rights legislation 

were passed in 1964. The Civil Rights Act of 1964, ch. 31, 

78 Stat. 241 (1964), closed loopholes in previous 

legislation and prohibited racial discrimination in voting, 

public accommodation, employment, and vocational training. 

The act empowered the Attorney General of the United States 

to bring suits over school segregation and voting rights, 

and it made the Civil Rights Commission of the Department 

of Justice a permanent body (Witt, 1988). Also, the 

Twenty-fourth Amendment to the United States Constitution 

was ratified, abolishing the poll tax as a requirement for 
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voting in federal elections (U.S. Const, amend. XXIV, sec. 

1) and paving the way for the United States Supreme Court 

to declare unconstitutional all state laws requiring the 

payment of a poll tax as a prerequisite for voting in state 

elections (Harper v. Virginia State Board of Elections. 

1966). The decision specified that a state violates the 

Equal Protection Clause of the Fourteenth Amendment 

"whenever it makes the affluence of the voter or the 

payment of any fee an electoral standard" (p. 666). In a 

1966 amendment to the state constitution, Texas followed 

the Court's lead and replaced the poll tax with an annual 

voter registration which requires no fee (TX. Const, art. 

VI, sec. 2, amend. 6). 

As in the past, groups opposed to the expansion of 

minority rights in the 1950s and 1960s worked vigorously to 

nullify the intended effects of court rulings and 

legislation. For example, the Accommodation Clause of the 

Civil Rights Act of 1964 was denounced by business owners 

as a violation of property rights guaranteed under the 

Fourteenth Amendment. Unlike the Court's decision in the 

Civil Rights Cases (1883), the Court countered by upholding 

the constitutionality of the Accommodation Clause as 

falling under the power of Congress to regulate commerce 

(Heart of Atlanta Motel v. United States. 1964). White 

business owners then acted more covertly to negate the 

intended effects of the Court's decision. For example, 

55 



some restaurants closed and reopened as private clubs with 

nominal membership fees and very strict membership policies 

because private clubs, which operated not for profit but 

for the convenience of their members, were exempt from the 

regulations of the Civil Rights Act of 1964. Some 

businessmen moved their businesses to suburbs which were 

predominantly white while other owners simply closed their 

stores (Ginger, 1977). 

Despite the efforts of some hostile groups and 

communities, the course of the civil rights movement had 

been charted by Congress, embraced by minorities, and 

validated by the United States Supreme Court. A true 

understanding of civil rights legislation and litigation 

during the 1950s and 1960s is impossible without at least a 

brief discussion of the people, events, and ideas which 

gave life to the legislation and litigation. 

In the 1950s and 1960s, the individual civil rights 

movement achieved a focus, a solidarity, and a reasonable 

voice under the tutelage of Dr. Martin Luther King, Jr., 

who became pastor of Dexter Avenue Baptist Church in 

Montgomery, Alabama, in 1954. At the time, Montgomery was 

the seat of a county in which only 2000 of the 30,000 

eligible black voters were registered and in which no black 

person held public office (Schulke & McPhee, 1986). 

In late 1954, Americans were sorting out the 

ramifications of the Supreme Court's first Brown decision. 
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However, it was not public school policy which prompted the 

first major nonviolent protest of the civil rights 

movement. It was, instead, Montgomery city bus policy 

which made the names of Rosa Parks and Martin Luther King, 

Jr., familiar to many American adults. Likewise, it was 

not a burning passion to promote the principles of 

individual civil rights which caused Rosa Parks to refuse 

to give her bus seat to a white man on December 1, 1955. 

It was, instead, a quiet, personal determination which 

initiated a social revolution that continues, even today, 

to affect every aspect of American life. In remembering 

December 1, 1955, Rosa Parks wrote in Quiet Strength 

(1994), 

I did not think of being physically tired or 
fearful. After so many years of oppression and 
being a victim of the mistreatment my people had 
suffered, not giving up my seat—and whatever I 
had to face after not giving it up—was not 
important. I did not feel any fear at sitting in 
the seat I was sitting in. All I felt was tired. 
Tired of being pushed around. Tired of seeing 
the bad treatment and disrespect of children, 
women, and men just because of the color of their 
skin. Tired of the Jim Crow laws. Tired of 
being oppressed. I was just plain tired. 

I felt the Lord would give me the strength 
to endure whatever I had to face. God did away 
with all my fear. It was time for someone to 
stand up—or in my case, sit down. I refused to 
move. (pp. 17-18) 

Rosa Parks fired the first shot of a second American 

Revolution when she asked the arresting officer, "*Why do 

you push us around'?" The officer's reply aptly portrays 

the dilemma of the time; he answered, "*I don't know, but 
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the law is the law, and you are under arrest'" (Parks, 

1994, p. 23). Of course the officer did not know—just as 

millions of minority Americans did not know—why, 86 years 

after ratification of the Fourteenth Amendment, millions of 

individuals were still denied such basic opportunities as 

sitting down in a bus at the end of a long work day. 

In Stride Toward Freedom (1958), Martin Luther King, 

Jr., explained the significance of Rosa Parks's actions. 

She was anchored to that seat by the accumulated 
indignities of days gone by and the boundless 
aspirations of generations yet unborn. She was a 
victim of both the forces of history and the 
forces of destiny. She had been tracked down by 
the Zietgeist—the spirit of time. (p. 44) 

What ensued in Montgomery is one of the most amazing 

examples of the strength of the human spirit in the history 

of the United States. For 381 days, essentially all 

Montgomery blacks, as well as some whites, chose not to 

ride the city buses. The boycott continued day after day 

despite arrests, police harassment, bombings, threats, and 

seemingly endless legal maneuvers. On Tuesday, November 

13, 1956, the United States Supreme Court declared 

unconstitutional Alabama's state and local laws that 

segregated buses (Browder v. Gavle. 1956). Then, on 

December 20, 1956, when the integration order officially 

reached Montgomery, Martin Luther King, Jr., rallied the 

supporters of the nonviolent movement in an attempt to 

prepare them for the future (Garrow, 1986). Dr. King 
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seemed to know that December 20, 1956, was not the end of 

the civil rights struggle; it was really only the 

beginning. 

With the Southern Christian Leadership Conference and 

Martin Luther King, Jr., as their voice, blacks across the 

South united to secure five goals: 

1. "to stimulate non-violent, direct mass 
action to expose and remove barriers of 
segregation and discrimination; 

2. to disseminate the creative philosophy and 
techniques of nonviolence through local and 
area workshops; 

3. to secure the right and unhampered use of 
the ballot for every citizen; 

4. to achieve full citizenship rights, and the 
total integration of the Negro into American 
life; 

5. to reduce the cultural lag through our 
citizenship training program." (Schulke & 
McPhee, 1986, p. 63) 

The goals were to be achieved in two basic ways: voting 

power and mass direct action, with greater emphasis on mass 

direct action because blacks could not yet vote on a large 

enough scale to be considered a significant force at the 

ballot box (Garrow, 1986). A majority of the black people 

of the United States had finally found the key which would 

ostensibly unlock the door to freedom and justice which the 

War Between the States and resulting Congressional action 

had promised, but until that time had failed to open to any 

great extent. 

The Southern Christian Leadership Conference sponsored 

Project C in Birmingham, Alabama. Although the "C" in 
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Project C stood for "confrontation," the demonstrations in 

Birmingham were to be nonviolent. Birmingham had been 

called the most violent city in America because of the 

bombings of black homes, beatings of black people, and the 

personal arsenals maintained by both blacks and whites. 

After weeks of training in the principles and techniques of 

nonviolence, demonstrators under Dr. King boycotted the 

downtown stores in an orderly fashion. When local 

officials secured an injunction against the demonstrators. 

King continued to lead the demonstrators in acts of civil 

disobedience that effectively filled the jails of 

Birmingham. It was, in fact, in his "Letter from 

Birmingham City Jail" to unsupportive Alabama clergymen 

that Dr. King articulated the principles of nonviolence and 

civil disobedience in which the civil rights movement was 

anchored: 

Nonviolent direct action [i.e., sit-ins and 
marches] seeks to create such a crisis and foster 
such a tension that a community which has 
constantly refused to negotiate is forced to 
confront the issue. It seeks to so dramatize the 
issue that it can no longer be ignored. . . . I 
have earnestly opposed violent tension, but there 
is a constructive, nonviolent tension which is 
necessary for growth. . . . The purpose of our 
direct-action program is to create a situation so 
crisis-packed that it will inevitably open the 
door to negotiation. (King, 1986, pp. 291-292) 

Dr. King further stated. 

There are two types of laws: there are .lust and 
there are uniust laws. . . . One not only has a 
legal but a moral responsibility to obey just 
laws. Conversely, one has a moral responsibility 
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to disobey unjust laws. . . . Now, what is the 
difference between the two? . . . Any law that 
uplifts human personality is just. Any law that 
degrades human personality is unjust. All 
segregation statutes are unjust because 
segregation distorts the soul and damages the 
personality. It gives the segregator a false 
sense of superiority and the segregated a false 
sense of inferiority. . . . An unjust law is a 
code that a majority inflicts on a minority that 
is not binding on itself. This is difference 
made legal. On the other hand a just law is a 
code that a majority compels a minority to follow 
that it is willing to follow itself. This is 
sameness made legal. (King, 1986, pp. 293-294) 

With the philosophy expressed in "Letter from Birmingham 

City Jail" as their guide, millions of black Americans 

began a "march" toward universal civil rights which has yet 

to be completed. 

After nearly two hundred years, the focus of American 

civil rights had returned to the individual as in colonial 

days. However, in the 1960s there was a major difference. 

Unlike the colonists who looked to the local governments 

for protection of their rights, minority Americans looked 

to the federal government as their champion because federal 

legislation and litigation had shifted from the 

preservation of states' rights to the expansion of 

individual civil rights. Minority Americans had a new 

voice and a new hope, a voice and a hope not even dreamed 

of in the era of the War Between the States. With the 

victory in Birmingham and the Civil Rights Act of 1964, the 

Southern Christian Leadership Conference had achieved a 

significant measure of success. The group had realized 
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three of its five goals. It was obvious that the SCLC had 

given life to non-violent protest through widespread 

training, had removed barriers of segregation and 

discrimination through non-violent mass action, and had 

reduced the cultural lag between black and whites through 

its citizenship training program. However, the SCLC had 

not as yet realized its goals of unhampered voting rights 

and total integration into American society for black 

citizens. As a result, the SCLC turned to the federal 

government in its attempt to realize the two remaining 

goals (see Chapter III). 

Summary 

The historical evolution of the United States 

witnessed a shift from the promotion of states' rights to 

the promotion of the rights of individuals. The War 

Between the States, while fought primarily for economic 

reasons, began the American attitudinal change which 

fostered landmark legal decisions such as Brown v. Board of 

Education of Tooeka (1954). As the latter years of the 

nineteenth century and the first half of the twentieth 

century passed, minority groups struggled to expand their 

individual rights. Federal legislation that enhanced the 

rights of minorities was often met with state legislation 

and judicial decisions which thwarted minority gains. 

World War II significantly changed the way in which blacks 
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were perceived by white Americans. A primary reason for 

this change was the significant contribution blacks had 

made to the war effort. White Americans had needed black 

Americans to defeat the Axis powers. Some racial prejudice 

was overcome because the various races worked together to 

defeat a common enemy (Kluger, 1975). 

Blacks also became more aggressive in pressing for 

their individual rights. The black cause was promoted by 

the NAACP, the Reverend Martin Luther King, Jr., and the 

Southern Christian Leadership Conference. Litigation, 

boycotts, and demonstrations kept the fight for individual 

civil rights in front of the American public. The landmark 

United States Supreme Court decision (Brown v. Board of 

Education of Topeka. 1954) which abolished the "separate 

but equal" standard in public facilities was embraced not 

only by blacks but by many whites as well. 

However, whites in many Southern states continued to 

diligently oppose the expansion of minority civil rights. 

Congress continued to try to ameliorate the plight of 

minorities through legislation, including a seminal piece 

called the Voting Rights Act of 1965. Chapter III 

addresses the Voting Rights Act of 1965 and includes a 

discussion of efforts in some states to thwart effects of 

the act, the 1982 amendment, and the vote dilution 

litigation spawned by the act. 
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CHAPTER III 

EXPANSION OF MINORITY VOTING RIGHTS 

IN THE UNITED STATES 

Because the Southern Christian Leadership Conference 

had failed to make significant inroads in the areas of 

"unhampered use of the ballot for every citizen" and "total 

integration of the Negro into American life" (Schulke & 

McPhee, 1986, p. 63), the group renewed and reorganized its 

efforts to achieve the two goals. In 1964, Dr. King placed 

the emphasis of the nonviolent movement on voting rights, 

clearly indicating that, despite any positive results 

gained from the "foot" power of marches, the right to vote 

and the exercise of that right were the sources of real 

power for minorities. When Dr. King exited the Montgomery 

courthouse where he had been convicted for violating the 

Alabama antiboycott law, hundreds of blacks and whites 

sang, "We ain't gonna ride the buses no more" (Schulke & 

McPhee, 1986, p. 51). And when city government used the 

courts, police, and insurance companies to block the use of 

taxis and car pools by the protestors, they took to their 

feet for the remainder of the 381-day bus boycott (Schulke 

& McPhee, 1986). Dr. King gave tribute to the spirit of 

the individuals in the movement when he declared. 

One day the South will recognize its real heroes. 
They will be the James Merediths, with the noble 
sense of purpose that enables them to face 
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jeering and hostile mobs, and with the agonizing 
loneliness that characterizes the life of a 
pioneer. They will be old, oppressed, tattered 
Negro women, symbolized in a seventy-two-year-old 
woman in Montgomery, Alabama, who rose up with a 
sense of dignity and with her people decided not 
to ride segregated buses, and who responded with 
ungrammatical profundity to one who inquired 
about her weariness: "My feets is tired, but my 
soul is at rest." They will be the high school 
and college students, the young ministers of the 
gospel and a host of their elders, courageously 
and nonviolently sitting in at lunch counters and 
willingly going to jail for conscience sake. One 
day the South will know that when these 
disinherited children of God sat down at lunch 
counters, they were in reality standing up for 
what is best in the American dream and for the 
most sacred values in our Judaeo-Christian 
heritage, thereby bringing our nation back to 
those great wells of democracy which were dug 
deep by the founding fathers in their formulation 
of the Constitution and the Declaration of 
Independence. (Schulke & McPhee, 1986, p. 284) 

Thus, the Southern Christian Leadership Conference 

began 1965 with its host of unsung Southern heroes in 

Selma, Alabama, attempting to register blacks to vote. 

Another civil rights group, the Student Nonviolent 

Coordinating Committee (SNCC), had already spent eighteen 

months trying to register voters in Selma. The SNCC had 

been thwarted by the Dallas County, Alabama, sheriff who 

arrested blacks when he saw four or more together and who 

constantly monitored church services to discourage 

discussions of civil rights issues. Blacks stood in line 

for hours to register to vote, only to be told that the 

courthouse was closed or to have their applications 

rejected because of a technicality. The 15,000 blacks of 

65 



Selma constituted a majority of the population, but only 

350 were registered voters; therefore, Selma was a logical 

place for the Southern Christian Leadership Conference to 

begin a voter registration drive (Schulke & McPhee, 1986). 

After Dr. King was arrested on February 3, 1965, for 

leading an orderly group toward the Selma courthouse, he 

wrote for an astonished world, "This is Selma, Alabama. 

There are more Negroes in jail with me than there are on 

the voting rolls" (Schulke & McPhee, 1986, p. 187). 

However, the jailing of Dr. King was only one of a series 

of tactics employed by the sheriff and his deputies in an 

effort to stem the advancement of the black movement. 

Marching children were verbally harassed and marchers on 

the Edmund Pettus Bridge were assaulted with tear gas, 

night sticks, and bull whips. The marchers were turned 

back by troopers, but with that action, segregationists 

lost their war against the Zietgeist. the spirit of time 

(Schulke & McPhee, 1986). 

As a result of the events in Selma, President Lyndon 

Johnson spoke to a joint session of Congress on March 11, 

1965: 

I speak tonight for the dignity of man and the 
destiny of democracy. . . . At times history and 
fate meet at a single time in a single place to 
shape a turning point in man's unending search 
for freedom. So it was a century ago at 
Appomattox. So it was last week in Selma, 
Alabama. . . . What happened in Selma is part of 
a far larger movement which reaches Into every 
section and state of America. It is the effort 
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of American Negroes to secure for themselves the 
full blessings of American life. Their cause 
must be our cause too. It is not just Negroes, 
but all of us who must overcome the crippling 
legacy of bigotry and injustice. And we shall 
overcome. (Johnson, pp. 6 & 16) 

Then the President promised to present Congress with a 

voting rights bill that would accomplish one of the two 

goals which as yet had eluded the Southern Christian 

Leadership Conference, that is, the "unhampered use of the 

ballot for every citizen" (Schulke & McPhee, 1986, p. 63). 

The Voting Rights Act of 1965 and 
Subsequent Litigation to 1982 

After President Johnson presented his bill. Congress 

passed the Voting Rights Act of 1965. The Voting Rights 

Act of 1965, Pub. L. No. 89-110, 79 Stat. 445 (codified as 

amended at 42 U.S.C. Sections 1971, 1973 to 1973bb-1 

[1996]) has as its purpose "to enforce the Fifteenth 

Amendment to the Constitution of the United States" (p. 

437). The Fifteenth Amendment provides that "the right of 

citizens of the United States to vote shall not be denied 

or abridged by the United States or by any State on account 

of race, color, or previous condition of servitude" (U.S. 

Const, amend. XV, sec. 1). 

Many Southern states had effectively circumvented the 

spirit of the Fifteenth Amendment through strategies 

designed to deny blacks the right to vote. Section 2 of 

the Voting Rights Act of 1965 provides the following: 
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No voting qualification or prerequisite to voting, 
or standard, practice, or procedure shall be 
imposed or applied by any State or political 
subdivision to deny or abridge the right of any 
citizen of the United States to vote on account of 
race or color. (p. 437) 

The original legislation suspended all literacy tests and 

provided federal voting supervisors in all states where 

literacy tests or similar voter qualifying devices were in 

effect as of November 1, 1964. Also Included were the 

states where fewer than 50 percent of the voting-age 

residents were registered to vote or did vote in the 1964 

Presidential election. The law specified that anyone found 

guilty of interfering with the voting rights of others could 

be found guilty of a criminal act. Also under the act, 

certain state or county governments are required to gain 

federal approval of any new voting laws, procedures, 

standards, or practices. A covered state or county could 

escape the law's provisions by convincing a three-judge 

federal court in the District of Columbia that no racial 

discrimination in registration or voting had occurred during 

the previous five years. 

The Voting Rights Act of 1965 contributed significantly 

to Increased participation by blacks in the political arena. 

Within four years of the passage of the Voting Rights Act of 

1965, almost one million blacks had registered to vote under 

its provisions (Witt, 1988). In 1963, fewer than 50 blacks 

held official positions in the entire South. By 1984, that 
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number had grown to 3,498—a number which exceeded the rest 

of the nation combined. Black mayoral candidates won In 48 

American cities in 1970. By 1984, black mayors were in 

office in 255 cities (Schulke & McPhee, 1986). 

As with previous legislation and court decisions. 

Southern Democrats quickly moved against the Voting Rights 

Act, contending that its provisions exceeded federal 

authority and encroached on states' rights. However, in 

line with United States Supreme Court decisions since 1950, 

claims of the opponents fell on deaf judicial ears. For 

example, in South Carolina v. Katzenbach (1966), the Court 

held that the United States Congress did indeed have the 

constitutional power to abolish practices which perpetuate 

racial discrimination. In this case, the state of South 

Carolina claimed that the Voting Rights Act violated rights 

guaranteed to the states by the United States Constitution 

in three ways: by suspending literacy tests, by mandating 

that any new voting qualifications be precleared by federal 

authorities, and by assigning federal examiners and 

poll-watchers to oversee elections. The Court dismissed 

South Carolina's complaint, with Chief Justice Warren 

writing for the majority: 

We here hold that the portions of the Voting 
Rights Act properly before us are a valid means 
for carrying out the commands of the Fifteenth 
Amendment. Hopefully, millions of non-white 
Americans will now be able to participate for the 
first time on an equal basis in the government 
under which they live. We may finally look 
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forward to the day when "[t]he right of citizens 
of the United States to vote shall not be denied 
or abridged by the United States or by any State 
on account of race, color, or previous condition 
of servitude." (p. 337) 

Despite the ruling, opponents of the Voting Rights Act 

of 1965 continued the barrage of litigation, but they 

achieved minor successes in only a few cases. For example, 

in Sailors v. Board of Education of the County of Kent 

(1967), voters in Kent County, Michigan, challenged a 

Michigan law which provided that county school board 

members be elected by delegates of local school boards. 

The plaintiffs contended that this system violated the "one 

man, one vote" rule established in Reynolds v. Sims (1964), 

thereby violating the plaintiffs' equal protection rights 

under the Fourteenth Amendment. The Court ruled that 

county school board members, each representing a local 

board from districts of disparate population, were not 

subject to the "one man, one vote" rule because the county 

school board performed administrative, not legislative 

functions. However, one year later in Averv v. Midland 

County (1968), the Court upheld the "one man, one vote" 

standard for all political subdivisions in which officials 

are elected by voters who reside within the boundaries of 

the political subdivision. A suit was brought by Midland 

voters in a district which had a significantly larger 

population than any of the other districts in the county; 

the plaintiffs claimed that the at-large system for 
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electing county commissioners violated their equal 

protection rights under the Fourteenth Amendment. The 

Court agreed, thus refuting the standard which had 

previously guided its decisions in similar cases: the 

refusal to intervene in a dispute which Involved the 

administrative powers of elected officials. 

In the 1970s, federal legislation continued to support 

minority rights. In 1965, the Voting Rights Act abolished 

literacy tests in states with histories of voting 

discrimination against blacks. A 1970 amendment to the 

Voting Rights Act, ch. 42, 84 Stat. 314 (1970), abolished 

for a period of five years the use of literacy tests 

nationwide as a prerequisite for voting. The amendment was 

challenged in Oregon v. Mitchell (1970), but, in light of 

the long history of discriminations perpetrated by literacy 

tests, the Court upheld the ban. In the majority opinion. 

Justice Black wrote. 

In enacting the literacy test ban . . . Congress 
had before it a long history of the discriminatory 
use of literacy tests to disenfranchise voters on 
account of race. Congress could have found that 
as late as the summer of 1968, the percentage 
registration of nonwhites in seven Southern States 
was substantially below the percentage 
registration of white voters . . . . Congress also 
had evidence to show that voter registration in 
areas with large Spanish-American populations was 
consistently below the state and national 
averages. . . . And as to the nation as a whole. 
Congress had before it statistics which 
demonstrate that voter registration and voter 
participation are consistently greater in States 
without literacy tests. (pp. 132-133) 
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A 1975 amendment (42 U.S.C. sec. 1973b (f) (2) 

expanded the reach of Section 2 to Include voters who are 

members of language minority groups. In United States v. 

Uvalde Consolidated Independent School District (1980), the 

5th Circuit Court of Appeals upheld the right of Congress 

to pass legislation in an attempt to protect the rights of 

language minority groups. A group of Hispanics sued the 

Uvalde, Texas, aeh©©! dietriet, claiming the at-large 

method for electing school board members diluted their 

voting strength under Section 2 of the Voting Rights Act as 

amended in 1975. The district court dismissed the suit, 

determining that the plaintiffs had failed to state a claim 

upon which relief could be granted because Section 2 of the 

Voting Rights Act does not prohibit at-large election 

systems. On appeal. Judge James Hill delivered the 5th 

Circuit opinion: 

Congress intended to forbid racial, color and 
language minority discrimination in all myriad 
elections reached by section 2. The legislative 
history of the 1975 amendments to the Act not only 
emphasizes the discriminatory use of at-large 
districting to dilute the votes of 
Mexican-Americans, but focuses in particular on 
the use of such districting plans by Texas school 
boards. (p. 556) 

The decision suggested that the 5th Circuit was inclined to 

apply Section 2 of the Voting Rights Act more broadly than 

was the federal district court in Texas. 

Two Supreme Court decisions and a decision by the 5th 

Circuit Court of Appeals in the 1970s had a great impact on 
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local voting entities. In a 1973 decision. White v. 

Regester. the Court held an at-large election system 

unconstitutional for the first time. The case dealt with a 

Texas plan for reapportioning legislative districts. The 

Court had to determine whether or not the plan was 

constitutional and whether or not two specific at-large 

districts provided for Bexar and Dallas counties diluted 

the voting strength of minorities in those counties. The 

district court held the reapportionment plan 

unconstitutional and also struck down the at-large election 

schemes in Dallas and Bexar counties because they diluted 

minority votes. Texas then appealed to the United 

States Supreme Court. 

Overall, the United States Supreme Court upheld the 

Texas plan for reapportionment but, nevertheless, ruled 

that the at-large districts in Bexar and Dallas counties 

had histories which indicated the dilution of minority 

votes. The Court based its decision concerning Dallas 

County on a number of factors. The factors included a 

history of racial discrimination suffered by blacks; a lack 

of responsiveness to the needs of blacks by the Democratic 

Party, the dominant political party in the county; and a 

Texas rule which required a majority vote as a prerequisite 

for nomination in a primary election. When considered 

together, the factors led the Court to rule that the 

plaintiffs, blacks in Dallas County, had demonstrated that 
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they "had less opportunity than did other residents in the 

district to participate in the political processes and to 

elect legislators of their choice" (p. 766). With respect 

to Bexar County, the Court ruled likewise, again citing a 

long history of racial discrimination and a lack of 

responsiveness to the interests of Hispanics. Therefore, 

the Court ordered that the two districts be eliminated. In 

1986, the White ruling gained further significance when the 

Court used the factors identified in the case in developing 

its opinion in Thornburg v. Gingles (1986). 

Also in 1973, the 5th Circuit Court of Appeals used 

the factors outlined in White in a vote dilution case which 

originated in Louisiana. Zimmer v. McKeithen (1973) dealt 

with a reapportionment plan ordered by a federal district 

court. The plan called for election of school board 

members under an at-large system. Although blacks 

constituted a majority of the general population, they 

remained a minority of the registered voters. The district 

court maintained that a claim of vote dilution could not be 

supported because blacks were a majority of the population. 

The ruling of the district court in Zimmer v. 

McKeithen (1973) was appealed to the 5th Circuit Court of 

Appeals, which echoed the United States Supreme Court in 

White by holding that "access to the political process and 

not population was the barometer of dilution of minority 

voting strength" (p. 1303). The 5th Circuit ruled that the 
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district court erred in finding that the at-large plan did 

not dilute the voting strength of blacks. In the majority 

opinion. Judge Gewin wrote, "The confluence of factors 

presented in the instant case bring it well within the 

Supreme Court's holding in White v. Regester" (p. 1307). 

Five years later, in Dougherty County School Board v. 

White (1978), the United States Supreme Court extended the 

provisions of the Voting Rights Act of 1965 to school 

boards. A Dougherty County, Georgia, school board rule 

required that an employee who ran for state office had to 

take leave of his post without pay during his campaign. 

When a school district employee named White challenged the 

rule, the district court held that the rule was a voting 

standard that fell under the purview of Section 5 of the 

Voting Rights Act. This meant that the rule was subject to 

a preclearance determination by the District Court of the 

District of Columbia and that the county school board was a 

political subdivision subject to the provisions of the 

Voting Rights Act. Subsequently, the school board 

reinstated White and gave him the back pay to which he was 

entitled. Although this case was not a vote dilution case, 

it nevertheless demonstrates the willingness of the courts 

to strike down standards and rules that appear to violate 

the Voting Rights Act. 

In 1969, the complexion of the United States Supreme 

Court changed once again when Warren Burger succeeded Earl 
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Warren as Chief Justice. Under Burger's leadership, the 

Court assumed a more conservative stance in dealing with 

individual civil rights than had the Warren Court (Davis & 

Graham, 1995). In fact, in 1980, in Citv of Mobile v. 

Bolden, the Court established the standard of "intent" for 

Section 2 challenges. The case involved the at-large 

system of electing city commissioners used by Mobile, 

Alabama. The system was challenged by black voters under 

Section 2 of the Voting Rights Act of 1965 and under 

Section 1 of the Fifteenth Amendment, which guarantees that 

United States citizens may vote regardless of race, color, 

or previous condition of servitude. In a 6-3 ruling, the 

Supreme Court held that the Fifteenth Amendment does not 

guarantee that minority candidates will be elected; the 

Court determined that the amendment guarantees only that 

minorities can register and vote without interference. The 

fact that no minority had been elected as a city 

commissioner in Mobile did not prove that the at-large 

system was in violation of the Voting Rights Act or the 

United States Constitution. Regarding the Section 2 claim, 

the Court held that for an election system to be 

overturned, the plaintiffs had to prove that the 

governmental unit intended that the voting system infringe 

on the voting rights of the plaintiffs. 

The intent standard established in Bolden was tested 

in Brown v. Board of School Commissioners of Mobile County. 
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Alabama (1982). Black citizens in Mobile County sued the 

Board of School Commissioners, claiming that the at-large 

system used to elect commissioners was dilutionary under 

Section 2 of the Voting Rights Act, the Fourteenth 

Amendment, and the Fifteenth Amendment. The district court 

held for the plaintiffs and adopted as a remedy a plan 

which called for five commissioners to be elected from 

single-member districts and two commissioners to be elected 

at-large (Brown v. Moore. 1976). The board appealed and 

the 5th Circuit upheld the plaintiffs (Brown v. Moore. 

1978). The board appealed to the United States Supreme 

Court, which remanded the case in light of City of Mobile. 

On remand, the district court once again held for the 

plaintiffs, determining that the at-large election system 

was Intended to dilute the voting strength of blacks (Brown 

V. Board of School Commissioners of Mobile County. Alabama. 

1982). The board again appealed to the 5th Circuit, which 

upheld the district court ruling (Brown v. Board of School 

Commissioners of Mobile County. Alabama. 1983). Certiorari 

was granted by the United States Supreme Court, which 

affirmed the lower court's decision (Brown v. Board of 

School Commissioners of Mobile County. Alabama. 1983). 
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The 1982 Amendment to the Voting Rights Act 
and Subseouent Litigation Through Gingles 

The intent standard developed by the Court in City of 

Mobile served as a judicial benchmark only temporarily 

because the United States Congress moved quickly in 

response to Citv of Mobile and passed legislation in 1982 

that amended the Voting Rights Act (42 U.S.C. sees. 1971, 

1973 to 1973bb-1 [1982]). The purpose of the new 

legislation was "to amend the Voting Rights Act of 1965 to 

§^l§n^ lh@ @ff@§t §f §irtain previsions, and for other 

purposes" (Public Law 97-205). The amendment states the 

following: 

(a) No voting qualification or prerequisite 
to voting or standard, practice, or procedure 
shall be imposed or applied by any State or 
political subdivision in a manner which results in 
a denial or abridgement of the right of any 
citizen of the United States to vote on account of 
race or color, or in contravention of the 
guarantees set forth in section 1973b(f) of this 
title, as provided by subsection (b) of this 
section. 

(b) A violation of subsection (a) of this section 
is established if, based on the totality of 
circumstances, it is shown that the political 
processes leading to the nomination or election in the 
State or political subdivision are not equally open to 
participation by members of a class of citizens 
protected by subsection (a) of this section in that its 
members have less opportunity than other members of the 
electorate to participate in the political process and 
to elect representatives of their choice. The extent 
to which members of a protected class have been elected 
to office in the State or political subdivision is one 
circumstance which may be considered: "Provided," That 
nothing in this section establishes a right to have 
members of a protected class elected in numbers equal 
to their proportion in the population. (42 U.S.C. 
sees. 1971, 1973 to 1973bb-1 [1996]) 
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Under the amendment, a plaintiff no longer must prove that 

the political subdivision Intends to dilute the plaintiff's 

voting strength. In order to prevail in a Section 2 

challenge under the 1982 amendment, the plaintiff now needs 

only to demonstrate that the voting standard or practice 

"results" in dilution of voting strength. In other words. 

Congress removed all requirements for Voting Rights Act 

plaintiffs to show evidence of intentional discrimination 

and replaced the standard with one premised on disparate 

impact. 

In 1986, the United States Supreme Court rendered two 

decisions which proved to be benchmarks for further vote 

dilution litigation. In Davis v. Bandemer (1986), the 

Court ruled for the first time that reapportionment cases 

were subject to constitutional review by federal courts. 

The ruling represented a drastic change in the Court's 

position. Formerly the Court had considered 

reapportionment a strictly political question, one in which 

it had no purview. In Davis, the Court upheld a 

reapportionment plan developed by the Indiana state 

legislature. Indiana Democrats had sought relief under the 

Equal Protection Clause of the Fourteenth Amendment, 

contending that the reapportionment plan diluted their 

votes for legislators. The Court held that reapportionment 

cases could be adjudicated under the Equal Protection 

Clause; however, the Court also determined that the 
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plaintiffs failed to demonstrate that the Indiana plan 

diluted their voting strength. 

The second decision, Thornburg v. Gingles (1986), 

validated the 1982 amendment to the Voting Rights Act and 

established a three-part test which plaintiffs must meet to 

establish a claim of vote dilution under Section 2. 

Thornburg v. Gingles began as a North Carolina case, 

Gingles v. Edmisten (1984). A three-judge district court 

heard the case in which Ralph Gingles and other black 

citizens challenged a North Carolina legislative 

redistricting plan. The plan developed by the General 

Assembly of North Carolina called for five at-large house 

districts, one at-large senate district, and one 

single-member senate district. The plaintiffs claimed that 

the "use of multi-member districts with substantial white 

voting majorities in some areas of the state in which there 

were sufficient concentrations of black voters to form 

majority black single-member districts" (p. 349) violated 

Section 2 of the Voting Rights Act and the Thirteenth, 

Fourteenth, and Fifteenth amendments to the United States 

Constitution. 

Some background of the case is necessary for an 

understanding of the evolution of the proceedings. In July 

of 1981, the North Carolina General Assembly developed its 

original redistricting plan in response to 1980 census 

figures. The original plan used a combination of at-large 
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districts and single-member districts, with at-large 

districts predominating. None of the districts had a black 

voting majority and only one district had a black majority 

population. The plaintiffs filed suit in September of 

1981, challenging the original redistricting plan for 

violations of Section 2 and Section 5 of the Voting Rights 

Act. Section 5, the preclearance section, essentially 

requires a political subdivision to allow the federal 

district court in Washington, DC, to examine any new voting 

standard or regulation for constitutional or statutorial 

violations before the standard or regulation is used in an 

election (Gingles v. Edmisten. 1984). 

In October of 1981, the North Carolina General 

Assembly repealed the original plan for redistricting the 

state house of representatives and enacted another. The 

new plan retained a preponderance of at-large districts and 

provided that no counties would be split for redistricting 

purposes. The failure to split counties often led to large 

at-large districts because some counties were densely 

populated and this resulted in the dilution of minority 

votes. Further redistricting attempts by the General 

Assembly in 1982 improved the situation of black voters, 

but the attempts were insufficient to avoid litigation 

(Gingles v. Edmisten. 1984). 

The district court opinion in Gingles v. Edmisten 

(1983) was based entirely on Section 2 of the Voting Rights 

81 



Act as amended in 1982. The district court ruled that 

under the "totality of circumstances" the plaintiffs had 

demonstrated that the North Carolina redistricting plan 

diluted their voting strength. Therefore, the North 

Carolina plan was in violation of Section 2 in each of the 

seven contested districts. The district court also 

enjoined North Carolina from conducting future elections 

under the redistricting plan. In addition, the court 

stated that the plaintiffs were able to demonstrate vote 

dilution under Section 2; therefore, the district court had 

no need to determine the legitimacy of the plaintiffs' 

claims under the Thirteenth, Fourteenth, and Fifteenth 

amendments. 

The state of North Carolina appealed the ruling of the 

district court to the Supreme Court of the United States. 

Lacy H. Thornburg, Attorney General of North Carolina, 

argued the case for the appellants in Thornburg v. Gingles 

(1986). The case is a landmark decision in vote dilution 

litigation because the criteria established by the Court in 

the Gingles decision became the standard three-part test by 

which all claims of vote dilution are presently measured. 

The Court stated three factors to be used as 

preconditions in determining whether or not a minority 

group has established a legitimate vote dilution claim 

against a political subdivision which uses an at-large 

election system: 

82 



1. A minority group must demonstrate that the 
group is sufficiently large and geographically 
compact enough to constitute a majority within 
the geographic confines of a proposed single 
member district. 

2. The minority group must demonstrate its 
political cohesiveness. 

3. The minority group must demonstrate that the 
white majority votes sufficiently as a bloc to 
enable it, in the absence of special 
circumstances, usually to defeat the minority 
group's preferred candidate. (Thornburg v. 
Gingles. 1986, pp. 50-51) 

In a report accompanying the 1982 Amendment to Section 

2 of the Voting Rights Act, the Senate Judiciary Committee 

identified several factors which might tend to prove a vote 

dilution claim under a "totality of circumstances." The 

factors, listed in their entirety on page 109 in Chapter 

IV, include such things as a history of discrimination on 

the part of the governmental entity, lack of success of 

minority candidates being elected to public office, and 

failure of the governmental entity to consider the needs 

and concerns of the minority community. It is important 

for the reader to remember that the nine factors identified 

by the Senate Judiciary Committee carry no weight as 

precedent. However, Courts came to use the factors as 

"tools" in helping them determine Section 2 claims of vote 

dilution, just as the United States Supreme Court did in 

its Gingles opinion. The Court noted that the district 

court had considered several of the factors in making the 

determination that the North Carolina redistricting plan 

violated Section 2 in regard to the plaintiffs. For 
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example, the district court found that North Carolina had 

used a number of strategies to effectively disenfranchise 

blacks between 1900 and 1970. At different times the 

strategies included a poll tax, a literacy test, a 

prohibition against single-shot voting, and a place system 

for at-large election districts. Even after overt attempts 

to disenfranchise blacks ceased, registration figures 

continued to indicate that blacks were under-registered. 

In 1982, approximately 53 percent of age-qualified blacks 

were registered to vote, while nearly 67 percent of 

age-qualified whites were registered. 

Other factors determined by the district court to 

contribute to a "totality of circumstances" include a 

history of discrimination against blacks in education, 

housing, employment, and health services. Such 

discrimination had resulted in a lower socioeconomic status 

for blacks in North Carolina. The Supreme Court identified 

the following discriminatory practices: requirement of a 

majority vote to win a North Carolina primary, the practice 

of white candidates' appealing to racial prejudice during 

campaigns, and the number of black candidates who had run 

unsuccessfully for state office. At the time of the 

district court's opinion, blacks constituted about 22 

percent of the general population of North Carolina; yet, 

at any given time between 1971 and 1982, only 2 to 3 

percent of the 120 seats in the House of Representatives 
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were occupied by blacks. During the period of 1975 to 

1983, only one or two blacks were sitting in the 50 member 

Senate at any given time. Also, the district court found 

dramatic and persistent racially polarized voting in the 

challenged districts. 

Using the "totality of circumstances" concept, the 

district court found Section 2 violations in all seven of 

the challenged districts. North Carolina appealed the 

district court's ruling in five of the challenged 

districts. The United States Supreme Court affirmed the 

decision of the district court with regard to four 

districts and reversed the district court's ruling with 

regard to the fifth district holding that the election 

system in the fifth district did not violate Section 2 

(Thornburg v. Gingles. 1986). / 

The significance of the Court's decision in Thornburg 

V. Gingles (1986) is found in the three preconditions that 

minority groups must meet before a vote dilution claim 

under Section 2 can be affirmed. The language of the 

opinion clearly makes a point: it is unlikely that an 

at-large election system will be found to violate Section 2 

if a minority group cannot satisfy the three Gingles 

preconditions. Justice Brennan, writing in the majority 

opinion, stated. 

While many or all of the factors listed in the 
Senate Report may be relevant to a claim of vote 
dilution through submergence in at-large 
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districts, unless there is a conjunction of [the 
three preconditions], the use of at-large 
districts generally will not impede the ability of 
minority groups to elect representatives of their 
choice. (p. 48) 

Post-Gingles Litigation 

A sampling of litigation in the wake of Gingles 

illustrates that, in spite of the guidance seemingly 

offered by the Gingles preconditions, court decisions have 

been varied and complex. 

For example, Wright v. Citv of Houston. Mississippi. 

(1986) was a vote dilution case dealing with the election 

of city aldermen. Using an at-large election system, the 

city of Houston, Mississippi, elected five aldermen. 

Blacks constituted 30 percent of the voting population in 

Houston, but they had been unable to elect a preferred 

candidate. The plaintiffs brought suit under Section 2 of 

the Voting Rights Act, claiming that the at-large system 

diluted their voting strength; the district court agreed 

and ordered the city to submit another plan. The city's new 

plan called for the election of four aldermen from 

single-member districts and one alderman at-large. The 

city emphasized the fact that one of the single-member 

districts was populated by a majority of blacks. The 

plaintiffs offered a plan in which all five aldermen would 

be elected in single-member districts, two of which 

contained black majorities. When the district court upheld 
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the city's plan, the plaintiffs appealed. The 5th Circuit 

Court of Appeals remanded the case to the district court 

because the district court had failed to consider the 

Gingles tests in its deliberation. In other words, the 5th 

Circuit ordered the district court to consider whether or 

not the city of Houston could be redistricted in a manner 

which would result in at least one district with a majority 

of black voters, whether or not blacks in Houston were 

politically cohesive, and whether or not whites in Houston 

typically voted in sufficient numbers as a bloc to defeat 

the preferred candidates of the blacks. This case clearly 

demonstrated the necessity for federal courts to apply the 

Gingles factors in vote dilution litigation. 

In another case. North American Indians sued the 

school board of Sisseton Independent School District, 

claiming that the at-large system for electing school board 

members violated Section 2 of the Voting Rights Act and the 

Fourteenth and Fifteenth amendments. American Indians 

constituted 34 percent of the total population and 45 

percent of the student population of the the Sisseton, 

South Dakota, school district, but the Indians had no 

representative on the board. When the district court 

entered a ruling for the school district, the plaintiffs 

appealed. The 8th Circuit Court of Appeals reversed the 

decision of the district court and remanded the case so 

that the district court could properly consider the case in 
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light of the three Gingles factors (Buckanaga v. Sisseton 

Independent School District. 1986). 

In Monroe v. Citv of Woodville. Mississippi (1987), 

black citizens, who constituted 61 percent of the 

voting-age population, had succeeded in electing a black 

candidate to the position of city alderman only twice since 

1969. During this time period, 16 black candidates had run 

for vacant alderman positions. The district court upheld 

the city of Woodville; the court reasoned that because 

blacks held a majority of the voting-age population, they 

had equal opportunity to participate in the political 

process. The 5th Circuit Court of Appeals reversed the 

decision of the district court and remanded the case for 

consideration in light of the Gingles factors. 

In 1987, the 5th Circuit again struck down an at-large 

election system as a violation of Section 2 of the Voting 

Rights Act. Black citizens of Gretna, Louisiana, sued the 

city of Gretna, claiming that the city's at-large method of 

electing aldermen diluted their vote in violation of 

Section 2 of the Voting Rights Act as amended in 1982. The 

plaintiffs further claimed constitutional violations under 

the Fourteenth and Fifteenth amendments to the United 

States Constitution. Blacks in Gretna made up 30 percent 

of the population, but they had no representative, past or 

present, on the city council. The district court agreed 

with the plaintiffs, finding under the "totality of 
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circumstances" that the city's at-large system diluted the 

voting strength of black voters. The city appealed to the 

5th Circuit, which upheld the district court ruling 

(Citizens for a Better Gretna v. Citv of Gretna. Louisiana. 

1987). The United States Supreme Court subsequently denied 

the school district's petition for certiorari. 

In McNeil v. Springfield Park District (1988), black 

voters challenged the at-large system used to elect school 

board members in Springfield Park, Illinois, claiming vote 

dilution under Section 2. The district court found for the 

defendants because the plaintiffs failed to meet the first 

Gingles precondition. The district court was not convinced 

that blacks were sufficiently large and geographically 

compact to constitute a single-member district. The 

plaintiffs appealed and the 7th Circuit Court of Appeals 

affirmed the district court's decision. The 7th Circuit 

restated that the Gingles preconditions must be met by the 

minority group before "totality of circumstances" becomes 

relevant. 

In an 11th Circuit Court of Appeals decision, Solomon 

V. Liberty Co. School Board (1990), at-large election 

systems received another blow. The court ruled that the 

at-large method for electing Liberty County, Florida, 

school board members resulted in vote dilution for black 

voters in the county. Blacks constituted approximately 11 

percent of the general population of Liberty County, but 
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they had no representative, past or present, on the school 

board. The district court had dismissed the suit because 

the plaintiffs had failed to meet the three preconditions 

set forth in Gingles. The district court could not find 

sufficient evidence to prove the minority group was large 

and geographically compact enough to constitute a 

single-member election district or that the group was 

politically cohesive. On examination of voting patterns, 

the district court could not find sufficient evidence of 

the white majority voting as a bloc to prove the third 

Gingles precondition. In reversing the district court's 

decision, the 11th Circuit declared that the plaintiffs had 

successfully met all three preconditions established in 

Gingles: the class of black voters in the county was 

sufficiently large and geographically compact that it could 

elect its own candidates under a single-member election 

system, blacks in the county were politically cohesive, and 

whites voted sufficiently as a bloc to be able to defeat 

black voters' preferred candidates in an at-large system. 

In Chisom v. Roemer (1991) registered black voters in 

Louisiana challenged the system of electing state supreme 

court justices from at-large districts under Section 2 of 

the Voting Rights Act. The district court ruled against the 

plaintiffs, stating that Section 2 only covers systems for 

electing legislators. The district court based its finding 

on the language of the 1982 amendment, which indicates that 
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the test for determining the legality of a voting practice 

is whether or not, after consideration of all 

circumstances, minority voters "have less opportunity than 

other members of the electorate to participate in the 

political process and to elect representatives of their 

choice" (p. 2356). The district court ruled that because 

Congress used the word "representatives" it Intended that 

Section 2 as amended in 1982 would not apply to the 

election of judges. 

Chisom V. Roemer (1991) was heard by the 5th Circuit 

Court of Appeals, which reversed the district court's 

decision and remanded the case. The 5th Circuit opinion 

reasoned that Congress wanted the amended Section 2 to 

apply to any office which was filled by popular election. 

On remand, the district court again ruled against the 

plaintiffs, stating that they had failed to satisfy the 

Gingles preconditions. On appeal, the 5th Circuit again 

remanded the case to the district court, but this time the 

5th Circuit ordered the trial court to dismiss the 

plaintiffs' complaint. The 5th Circuit based its ruling on 

the United States Supreme Court decision of the previous 

year. League of United Latin American Citizens (LULAC) v. 

Clements (1990). 

In LULAC V. Clements (1990), the majority opinion of 

the 5th Circuit was that judicial elections were not 

covered under Section 2 as amended. Subsequently, the 
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United States Supreme Court granted certiorari and ruled 

that Section 2 of the Voting Rights Act of 1965 is 

applicable to all elections, including judicial elections, 

regardless of the fact that Congress used the word 

"representative" in the legislation. The Court further 

determined that the "results" test is the appropriate test 

to determine whether or not an election process dilutes 

voting strength. The result test considers the effect of 

the election process on the outcome of unified minority 

voting strength; in other words, it is not necessary to 

prove that the election system intends to dilute a minority 

group's voting strength. 

In Westwego Citizens for Better Government v. City of 

Westwego (1991), black citizens in Westwego, Louisiana, 

sued, claiming that the at-large method for electing 

aldermen diluted voting strength under Section 2. Blacks 

constituted approximately 16 percent of the general 

population and 12 percent of the voting-age population, but 

they had no representative, past or present, on the city 

council. The district court dismissed the claims of the 

plaintiffs, ruling that they had failed to establish the 

first and third preconditions set forth in Gingles. The 

district court ruled that the plaintiffs had failed to 

demonstrate that they would constitute a voting-age 

majority in any one single-member district which could be 

drawn and that whites voted sufficiently as a bloc to 
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always defeat the minority's preferred candidate, excepting 

special circumstances. The plaintiffs asked the district 

court to hear new evidence which might establish the 

Ginflles preconditions. When the district court refused, 

the plaintiffs appealed. The 5th Circuit Court of Appeals 

ruled that the district court erred in not hearing the 

additional evidence offered and remanded the case. When 

the district court maintained its original ruling, the 

plaintiffs appealed again. This time the 5th Circuit 

determined that the plaintiffs had met all three Gingles 

preconditions and remanded the case for the development of 

a suitable redistricting plan. The evidence presented by 

the plaintiffs to prove the existence of the Gingles 

preconditions evidently satisfied the 5th Circuit where it 

failed to satisfy the district court. Again, it is clear 

that the 5th Circuit regarded consideration of the Gingles 

preconditions essential in vote dilution litigation. 

In a 1993 Delaware case, black voters brought suit 

against the Red Clay Consolidated School District. The 

voters claimed that the at-large election system unfairly 

diluted their votes under Section 2 of the Voting Rights 

Act (Jenkins v. Red Clay Consolidated School District. 

1993). Blacks in the school district comprised 

approximately 15 percent of the general population and 13 

percent of the voting-age population. The district court 

held for the school district, ruling that the plaintiffs 
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had the potential to elect candidates of their choice based 

on population even in light of persistent bloc voting by 

whites. In other words, the plaintiffs did not, in the 

opinion of the district court, meet the third Gingles 

precondition. When the plaintiffs appealed, the 3rd 

Circuit Court of Appeals reversed the lower court's ruling, 

holding that the plaintiffs met all three Gingles 

preconditions. The case was remanded so that the district 

court could review it in light of the factors identified by 

the Senate in the development of the 1982 Amendment to 

Section 2 of the Voting Rights Act. 

In an Arkansas case, Harvell v. Blvtheville School 

District (1995), the United States Supreme Court denied a 

petition for certiorari. The case originated in 1989 when 

Shirley Harvell and other black voters challenged the 

at-large election system of the Blytheville, Arkansas, 

school district. Blacks constituted approximately 29 

percent of the voting-age population in the Blytheville 

school district, but blacks had only 13 percent 

representation on the school board. The suit, brought 

under Section 2 of the Voting Rights Act, was heard and 

dismissed by the district court because the plaintiffs 

failed to show evidence of a Section 2 violation. The case 

was appealed to the 8th Circuit Court of Appeals, which 

reversed and remanded the case to the district court for 

further findings concerning the Gingles preconditions. The 
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district court again dismissed the complaint. The court 

ruled that the plaintiffs satisfied the first two Gingles 

preconditions, but failed to meet the third precondition; 

the plaintiffs did not establish that unsuccessful black 

candidates were the candidates of choice for the black 

minority. 

The 8th Circuit Court of Appeals again heard the case 

on appeal, determined that the plaintiffs met all three 

Ginflles preconditions, and affirmed that black candidates 

were Indeed preferred by black voters and that at-large 

election systems violated the Voting Rights Act. The 8th 

Circuit ruled that the district court's reliance on low 

voter turnout to dispel the establishment of the third 

Gingles precondition was too speculative; the court pointed 

out a history of racially polarized voting as evidence of 

the establishment of the third Gingles precondition. The 

8th Circuit reversed the district court's finding of no 

violation of Section 2 and remanded the case for the 

development of an appropriate remedy. As noted, the 

defendant school district's petition for certiorari was 

denied by the United States Supreme Court (Harvell v. 

Blytheville School District. 1995). 

Surprisingly, at-large election systems have received 

a boost from a recent decision in the 11th Circuit Court of 

Appeals (Johnson v. DeSoto Co. Board of Commissioners. 

1996). Since 1947, school board members in Florida have 
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been elected at-large by state legislative mandate. In 

DeSoto County, black registered voters brought suit against 

the school board, claiming that the at-large election 

method diluted their voting strength in violation of 

Section 2 of the Voting Rights Act. When the district 

court held for the plaintiffs, the school board appealed. 

The 11th Circuit Court of Appeals reversed the lower court 

when it ruled that the district court had erred in holding 

that Florida's statute was designed to discriminate against 

minorities and that the statute resulted in vote dilution. 

The Johnson ruling notwithstanding, federal courts 

across the United States seem to favor the enhancement of 

individual rights in vote dilution litigation. Section 2 

of the Voting Rights Act of 1965, the Equal Protection 

Clause of the Fourteenth Amendment, and the Fifteenth 

Amendment to the United States Constitution have provided 

the springboard from which minorities in school districts, 

as well as other types of election districts, have sought 

equality in the voting booth. Pursuant to federal mandates 

imposed by the Voting Rights Act of 1965 and its subsequent 

amendments, federal courts have seen fit to assist 

minorities in their struggle. 

Even school districts whose election systems provide 

for single-member districts have not been Immune to vote 

dilution claims. The case of Bossier Parish School Board 

V. Reno (1995) illustrates this point. Blacks constituted 
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about 20 percent of the general population and about 16 

percent of the registered voters of Bossier Parish, 

Louisiana. At the time of litigation, no black had ever 

served on the governing board for the parish and only one 

black had ever served on the school board. The black 

person who served on the school board was not elected; he 

was appointed, over strenuous objections by some white 

people, to serve out the term of a board member who 

resigned. 

The school board consisted of 12 members elected from 

single-member districts. Louisiana statute required the 

school board to redraw its districts after the 1990 census, 

The board finally adopted, in October of 1992, the same 

plan that the governing commission for Bossier Parish had 

developed after the 1990 census. The plan had already 

received preclearance from Janet Reno, United States 

Attorney General; therefore, the school board members 

believed the Attorney General would readily approve the 

plan for school board elections. In August, 1993, Reno 

objected to the plan because she learned of an alternative 

plan which had been presented to the board. The 

alternative plan, preferred by blacks, would have allowed 

at least two single-member districts in which blacks would 

constitute a majority. Reno further objected to the 

board's plan because of its lack of responsiveness to the 

needs of the black community. The plan preferred by Reno 
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was one which had been rejected by the school board because 

it called for splitting a number of voting precincts. Reno 

rejected the school board's defense that Louisiana statute 

prohibited the board's splitting voting precincts. In her 

objection letter, Reno stated that, "while the School Board 

was not required to 'adopt any particular plan, it is not 

free to adopt a plan that unnecessarily limits the 

opportunity for minority voters to elect the candidates of 

their choice'" (p. 439). 

Bossier Parish School Board filed suit against Reno in 

July of 1994, claiming that because the plan had already 

been precleared by the Attorney General when it was 

submitted by the governing body for Bossier Parish, she had 

no cause to withhold preclearance for the plan when it was 

submitted by the school board. The school board also 

claimed that the district court should uphold the plan 

because it adhered to traditional districting principles 

and did not split voting districts, as prescribed by 

Louisiana statute. Reno argued that the plan should not 

receive preclearance because minority voting strength would 

be diluted if it went into effect, clearly a violation of 

Section 2 of the Voting Rights Act as amended in 1982. 

Reno further argued that the school board's plan had 

purposeful discrimination against black voters as its 

intent. 
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The district court upheld Reno. In the court's 

written opinion, Judge Silberman addressed the school 

district's history of discrimination against blacks, the 

fact that the actions of the school board in the selection 

of the redistricting plan illustrated discriminatory 

intent, and the acknowledgement by three school board 

members that the school board was hostile to black 

representation. Judge Silberman wrote the court's opinion: 

The Bossier School Board continues to resist the 
Constitution, through its Ingenious, if subtle, 
discrimination against the black citizens of 
Bossier Parish. We are long past the point where 
discrimination can be easily proven by use of 
racial epithets, racial categories or openly 
exclusionary voting requirements. . . . In this 
case, the School Board's decision to adopt the 
Police Jury [the governing body for Bossier 
Parish] plan was a thinly-veiled effort to deny 
black voters a meaningful opportunity for 
representation on the School Board. (p. 463) 

The district court ruled that the school board had the 

burden of proof to demonstrate that it had no 

discriminatory intent in adopting its redistricting plan. 

Because the school board had failed to meet its burden, the 

district court denied the request for preclearance. The 

United States Supreme Court granted certiorari in this case 

on June 3, 1996. 

The importance of Bossier Parish School Board v. Reno 

(1995) lies in the fact that federal appellate courts seem 

to be adamant in upholding Section 2 of the Voting Rights 

Act as amended in 1982. Although most of the vote dilution 
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cases involve at-large election systems, even plans calling 

for single-member districts are susceptible to being struck 

down if they are dilutionary. 

Summary 

The Fifteenth Amendment to the Constitution of the 

United States provides that a citizen of the United States 

cannot be denied his right to vote because of race, color, 

or previous condition of servitude. Earlier in the 

twentieth century, many Southern states effectively 

circumvented the intent of the Fifteenth Amendment through 

strategies such as the poll tax, literacy tests, and 

all-white primaries. In an effort to end the use of such 

strategies and to enforce the provisions of the Fifteenth 

Amendment, Congress passed the Voting Rights Act of 1965. 

However, due largely to continued resistance by many 

Southern states. Congress amended the Voting Rights Act in 

1970, 1975, and 1982. The most significant amendment is 

the 1982 amendment. In effect, the 1982 amendment 

eliminates a judicial standard which courts had been using 

to determine vote dilution cases: the "intent" standard. 

The 1982 amendment allows a voting regulation to be struck 

down if it "results" in diluting the voting strength of 

minorities. No longer does a plaintiff need to prove that 

a voting regulation is "intended" to discriminate. 
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Thornburg v. Gingles (1986) was the first real legal 

test for the Voting Rights Act after the 1982 amendment. 

In Gingles, the Court established three preconditions which 

must be met by plaintiffs in pursuing a Section 2 claim of 

vote dilution under the Voting Rights Act. Courts continue 

to examine evidence for the existence of the three Gingles 

preconditions in considering vote dilution cases. If the 

three preconditions exist, then courts consider whether or 

not, based on a "totality of circumstances," an election 

system, procedure, or regulation "results" in vote 

dilution. 

An examination of vote dilution litigation since 

Gingles reveals that courts differ in the amount of 

evidence required for a plaintiff to prove the existence of 

any or all of the three preconditions. However, the 

greatest difference among the courts has been in ruling 

whether or not enough circumstances exist in sufficient 

volume to warrant a finding of vote dilution. The tendency 

of the federal appellate courts, in general, has been to 

find for plaintiffs in vote dilution litigation. While the 

majority of vote dilution cases have targeted at-large 

election systems, the courts have seen fit to apply the 

three-part test developed in Gingles and the nine factors 

identified by the Senate Judiciary Committee in 1982 to 

many other voting standards and regulations. Even some 
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single-member systems have been declared to be dilutionary 

(Bossier Parish School Board v. Reno. 1995). 

At-large election systems of political subdivisions in 

Texas have been as susceptible to litigation as systems in 

other states. Chapter IV focuses on vote dilution 

litigation in Texas in light of the Voting Rights Act and 

Gingles. For the sake of clarity, a brief discussion of 

the expansion of minority rights in Texas prior to the 

Voting Rights Act is also offered. 
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CHAPTER IV 

MINORITY RIGHTS IN TEXAS: VOTING ISSUES 

FROM 1865 TO THE PRESENT 

As a former member of the Confederate States of 

America, Texas has occasionally been reluctant to recognize 

the civil rights of minorities. Because of deep wounds 

suffered during the War Between the States, many Texans who 

believed in the Southern way of life continued to oppose 

the effects of emancipation. The United States government 

retaliated by imposing military rule and placing Republican 

governors in the former Confederate states. The term 

(1870-1874) of Republican Reconstruction Governor E. J. 

Davis was characterized by graft and corruption as he 

attempted to impose the policies of Reconstruction on 

Texans. As a result, more and more Texans fled to the 

Democratic Party and increased their resolve to resist the 

advancement of minority civil rights. By the time 

Reconstruction ended in 1875, Republicans were thoroughly 

discredited in Texas. It was 1961 before a Republican 

would be elected to a significant state office in Texas 

when John Tower won a special election for the United 

States Senate. It was 1978, a span of 104 years, before a 

Republican would again hold the governorship of Texas when 

Bill Clements was elected. It was 1980 before the grip of 

the Democratic Party on politics in Texas was broken when 
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Ronald Reagan carried Texas and was elected President of 

the United States (Kraemer & Newell, 1992). As a 

stronghold for the Democratic Party, Texans have been 

resistant to the expansion of minority civil rights, 

including the right to vote. 

As previously discussed in Chapter II, Democrats in 

Texas employed a number of strategies to effectively 

disenfranchise minorities—particularly blacks. One 

strategy was the "grandfather clause," which prevented 

anyone from voting unless his or her grandfather had been 

eligible to vote. Because the grandfathers of most blacks 

had never been eligible to vote, blacks were 

disenfranchised. The poll tax was another effective weapon 

used by Texas Democrats. Three provisions of the poll tax 

made it particularly disenfranchising for blacks. First, 

payment of the tax was voluntary. Second, no effort was 

made to enforce collection. Third, the tax was cumulative, 

increasing from year to year if unpaid (Moon, 1969). At 

first glance, these provisions seem to favor minorities. 

However, even though the amount of the tax was minimal, 

typically $1.50 annually in Texas, very few blacks could 

afford it because what little money they acquired was 

usually needed to feed and clothe their families. People 

had to pay the poll tax by January 31 each year, which was 

several months prior to election day. Little political 

activity which might stimulate one to pay the poll tax 
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occurred during January; therefore, many blacks who could 

afford to pay the poll tax often forgot to do so. Failure 

to pay the poll tax by the end of January disqualified a 

person from voting either in the party primary or the 

subsequent general election for the following twelve months 

(Jones et al., 1980). 

The "white primary" was another method used by Texas 

Democrats to limit the participation of blacks in the 

political process. By 1924, Texas statutes barred blacks 

from voting in the Democratic primary. The fact that 

blacks could vote in the general election was Irrelevant 

because Texas was essentially a one-party state and the 

outcomes on almost all elections were decided in the 

Democratic primary (Moon, 1969). 

In 1927, The United States Supreme Court issued a 

ruling which was to have considerable effect on states 

which conducted white primaries. The case originated in 

Texas with Dr. L. A. Nixon of El Paso who challenged the 

Texas statute outlawing black participation in the 

Democratic primary. The Court overturned the Texas law 

with Justice Oliver Wendell Holmes writing in the majority 

opinion that "a more direct and obvious infringement" of 

the equal protection guarantee of the Fourteenth Amendment 

would be difficult to Imagine (Nixon v. Herndon. 1927, p. 

541). The decision, in effect, prevented the Texas 
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legislature's excluding blacks from participation in the 

Democratic primary. 

The Texas legislature countered the Court's ruling in 

Nixon V. Herndon (1927) by passing a law which authorized 

leaders of the Democratic Party to determine qualifications 

necessary for participation in the Democratic primary. 

Again, Dr. Nixon was denied the right to vote in the 

Democratic primary because he, as well as all other blacks, 

could not meet the qualifications established by the Texas 

State Democratic Committee. The qualifications limited 

voting in the Democratic primary to whites only. In the 

resulting litigation, Nixon v. Condon (1932), the United 

States Supreme Court, following its own lead established in 

Nixon V. Herndon (1927), ruled that the qualifications 

established by the Texas Democratic Committee for voting in 

the Democratic primary violated the Equal Protection Clause 

of the Fourteenth Amendment. 

However, the death knell for the white primary was not 

sounded until 1944. The decision again arose from a Texas 

case. Smith v. Allwright (1944). In 1940, Dr. Lonnie E. 

Smith of Houston attempted to participate in the Texas 

Democratic primary; S. S. Allwright, a Harris County 

election official, refused to allow him to vote, citing a 

resolution by the Democratic Party which limited 

participation in the Democratic primary to white people. 

Smith sued, claiming that Allwright's refusal to allow him 
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to vote violated Smith's right to participate in the 

political process under the Fourteenth Amendment and the 

Fifteenth Amendment to the United States Constitution. The 

federal district court upheld Allwright, ruling that the 

voting protections of the Fourteenth and Fifteenth 

amendments applied only to general elections, not to 

primary elections. The 5th Circuit Court of Appeals agreed 

with the district court and the United States Supreme Court 

granted certiorari. 

The Supreme Court reversed the judgment of the 5th 

Circuit Court of Appeals, determining that the Democratic 

Party, in conducting its primary, was acting as an agent of 

the state "in so far as it determines the participants in a 

primary election" (p. 663); therefore, the protections of 

the United States Constitution did indeed apply to primary 

elections as well as general elections. The Court further 

equated the actions of Allwright in denying Smith's right 

to vote in the Democratic primary to state legislative 

action in denying the rights of blacks to vote. Such 

legislative action had previously been struck down in Nixon 

V. Herndon (1927). Justice Stanley Reed wrote in the 

majority opinion. 

The United States is a constitutional democracy. 
Its organic law grants to all citizens a right to 
participate in the choice of elected officials 
without restriction by any state because of race. 
This grant to the people of the opportunity for 
choice is not to be nullified by a state through 
casting its electoral process in a form which 
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permits a private organization to practice racial 
discrimination in the election. Constitutional 
rights would be of little value if they could be 
thus indirectly denied. (p. 664) 

Despite the Smith ruling, Texas Democrats clung to one 

last hope for keeping the Democratic primary in Texas 

exclusively white. In Fort Bend County, an all-white 

Democratic political organization called the Jaybird Party 

had declared Itself a private club. Each election year, 

the Jaybird Club would hold internal elections which 

coincided with elections for positions in the county 

Democratic primary. Candidates elected in the Jaybird 

election then entered the Democratic primary and typically 

won. When a group of black voters challenged the Jaybird 

Club elections, a federal district court ruled against the 

Jaybird Club, maintaining that its true purpose was to 

intentionally deny blacks the right to vote. On appeal by 

the Jaybird Club, the 5th Circuit Court of Appeals reversed 

the lower court's ruling determining that the Jaybirds were 

a private club and, therefore, the elections they held 

within their organization were not subject to state 

election laws. 

The case was eventually heard by the United States 

Supreme Court in 1953. The Court found that the use of 

racially exclusive private clubs as a political caucus 

violated the Fifteenth Amendment. Justice Hugo Black wrote 

the majority opinion in Terrv v. Adams (1953): 
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The Jaybird primary has become an integral part, 
indeed the only effective part, of the elective 
process that determines who shall rule and govern in 
the county. The effect of the whole procedure, 
Jaybird primary plus Democratic primary plus general 
election, is to do precisely that which the Fifteenth 
Amendment forbids, strip Negroes of every vestige of 
influence in selecting the officials who control the 
local county matters that intimately touch the daily 
lives of citizens. (pp. 469-470) 

The Court's decision in Terrv v. Adams (1953) marked the 

end of efforts of Democrats in Texas to perpetuate the 

white primary. 

In most of the vote dilution cases examined to this 

point, the plaintiffs were black voters. However, in more 

recent vote dilution litigation originating in Texas, 

Section 2 challenges to election systems tend to come 

primarily from Hispanic minorities. Examination of 

contemporary national and Texas-specific population trends 

helps to explain why vote dilution litigation in Texas is 

typically brought by plaintiffs of Hispanic ethnicity. The 

population trends also indicate that vote dilution 

challenges may become even more prevalent in the coming 

years. According to statistics of the United States Census 

Bureau, Anglos constituted 75.7 percent of the population 

of the United States in 1990; minority groups constituted 

24.3 percent. However, population trends Indicate that by 

the year 2030, Anglos will constitute 60.2 percent of the 

population of the United States, while the minority 

population will be at 39.8 percent. The greatest increase 
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will be in the Hispanic population, which was at 9 percent 

in 1990 and is projected to be at 17.2 percent in 2030. 

The percentage of blacks will increase from 11.7 percent to 

13.8 percent. The remaining minorities will also show a 

significant increase from 3.6 percent in 1990 to 8.9 

percent in 2030 (United States Census Bureau, 1990). 

The population projections for Texas tell a similar 

story. In 1990, Anglos constituted 60.7 percent of the 

population, while minority groups totalled 39.3 percent. 

By 2030, Anglos will constitute only 43.5 percent, while 

minority groups will comprise 56.5 percent of the 

population. The black population in Texas is projected to 

decrease from 11.7 percent to 11.2 percent, while the group 

of other minorities, excluding Hispanics, will increase 

from 2.1 percent to 4.2 percent. Consequently, the 

greatest increase in population in Texas will likely occur 

in the Hispanic group, which is expected to grow from 25.5 

percent of the population in 1990 to 41.1 percent in 2030 

(United States Census Bureau, 1990). This increase in the 

Hispanic population means that the group has the potential 

to exert much greater influence on election outcomes. 

Vote Dilution Litigation in Texas 

Most vote dilution litigation in Texas Involves a 

fairly common pattern: a political subdivision elects its 

governing officials through an at-large election system 
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which minorities challenge, asking for single-member 

districts. The suits are typically brought under Section 2 

of the Voting Rights Act as amended in 1982, the Equal 

Protection Clause of the Fourteenth Amendment, and the 

Fifteenth Amendment to the United States Constitution. As 

discussed in Chapter III, for a minority group to prevail 

in a Section 2 claim, the group must satisfy the three 

preconditions established by the Court in Thornburg v. 

Gingles (1986). The three Gingles preconditions Include 

the following: 

1. A minority group must demonstrate that the 
group is sufficiently large and 
geographically compact enough to constitute 
a majority within the geographic confines of 
a proposed single-member district. 

2. The minority group must demonstrate its 
political cohesiveness. 

3. The minority group must demonstrate that the 
white majority votes sufficiently as a bloc 
to enable it, in the absence of special 
circumstances, usually to defeat the 
minority group's preferred candidate. 
(Thornburg v. Gingles. 1986, pp. 50-51) 

If the group satisfies the Gingles preconditions, the court 

then decides if the voting practice in question, typically 

an at-large election system, results in dilution of 

minority voting strength based on the "totality of 

circumstances." In developing the 1982 amendment to the 

Voting Rights Act, the United States Senate Judiciary 

Committee identified the following factors as examples of 

circumstances which, if present in an election system, 

might render the election system dilutionary: 
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1. The extent of any history of official 
discrimination touching the rights of 
minorities to register, vote, or participate 
in the political process. 

2. The extent to which voting in elections is 
racially polarized. 

3. The extent to which the state or political 
subdivision has used unusually large 
election districts, majority vote 
requirements, or other voting practices or 
procedures that may enhance the opportunity 
for discrimination against the minority 
group. 

4. Whether members of the minority group have 
been denied access to the candidate slating 
process. 

5. The extent to which members of the minority 
group in the state or political subdivision 
bear the effects of discrimination in such 
areas as education, employment and health, 
which hinder their ability to participate 
effectively in the political process. 

6. Whether political campaigns have been 
characterized by overt or subtle racial 
appeals. 

7. The extent to which minorities have been 
elected to public office in the 
jurisdiction. 

8. Whether there is a significant lack of 
responsiveness on the part of elected 
officials to the particularized needs of 
minorities. 

9. Whether the policy underlying the state or 
political subdivision's voting practice or 
procedure is tenuous. (S. Rep. No. 417, 
97th Cong., 2d Sess., 1982) 

The Senate Judiciary Committee established substantive 

criteria when it Identified these factors for evaluating 

election systems. While courts are free to use other 

factors as deemed appropriate, most judges begin a totality 

of circumstances evaluation of an election system by 

determining the presence or absence of these factors. 
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Courts today continue to use these factors when ask to rule 

on vote dilution Issues. 

The first significant Texas case after the passage of 

the Voting Rights Act of 1965 was White v. Regester in 

1973. The case dealt with a plan developed by the Texas 

legislature for reapportioning legislative districts. 

Texas law provides for reapportionment if census figures 

Indicate the need (TX. Const, art. Ill, sec. 28). In other 

words, a population shift in two legislative districts with 

relatively the same population may leave one district with 

substantially greater population than the other district. 

If this occurs, the district with the substantially larger 

population should have greater representation in the 

legislature. The legislative plan for reapportioning the 

House of Representatives in Texas called for 79 

single-member districts and 11 at-large districts. 

Minority voters, Hispanics in Bexar County and blacks in 

Dallas County, sued; they claimed that the plan violated 

their rights under the Fourteenth and Fifteenth amendments 

and asked that at-large election systems in Bexar and 

Dallas counties be struck down. The federal district court 

held that the reapportionment plan was unconstitutional and 

ordered the at-large election systems of Dallas and Bexar 

counties replaced by single-member districts (Graves v. 

Barnes. 1972). 
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Because the Graves trial court was a three-judge 

court, appeal was made directly to the Supreme Court. 

Overall, the Supreme Court upheld the Texas plan for 

reapportionment but, nevertheless, ruled that the at-large 

districts in Bexar and Dallas counties had histories which 

indicated the dilution of minority votes (White v. 

Regester. 1973). The Court based its decision concerning 

Dallas County on a number of factors. The factors Included 

a history of racial discrimination suffered by blacks; a 

lack of responsiveness to the needs of blacks by the 

Democratic Party, the dominant political party in the 

county; and a Texas rule which required a majority vote as 

a prerequisite for nomination in a primary election. When 

considered together, the factors led the Court to rule that 

the plaintiffs, blacks in Dallas County, had demonstrated 

that they "had less opportunity than did other residents in 

the district to participate in the political processes and 

to elect legislators of their choice" (p. 766). With 

respect to Bexar County, the Court ruled likewise, again 

citing a long history of racial discrimination and a lack 

of responsiveness to the interests of Hispanics. 

Therefore, the Court ordered that the two districts be 

eliminated. In 1986, the ruling gained further 

significance when the Court used the factors identified in 

White in developing its rationale and test in Thornburg v. 

Gingles. 
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Two cases decided in the late 1970s served as 

temporary setbacks for minorities seeking single-member 

election systems. In 1977, the United States Supreme Court 

upheld an election system developed by the Dallas City 

Council. The system called for 8 of the 11 members to be 

elected in single-member districts, while the other three 

members were to be elected at-large. The plan was 

developed after black citizens had successfully challenged 

the city commission's previous system in which all 11 

council members were elected at-large. Having retained 

jurisdiction, the district court upheld the council's new 

plan and the black citizens' group appealed (Lipscomb v. 

Wise. 1975). The 5th Circuit Court of Appeals reversed the 

lower court's ruling and remanded the case with 

Instructions that the city of Dallas redistrict itself into 

an appropriate number of single-member districts (Lipscomb 

V. Wise. 1977). All at-large districts were to be 

eliminated in favor of single-member districts. The city 

of Dallas appealed to the United States Supreme Court, 

claiming that the 5th Circuit had erred in its ruling and 

asking that the Court hear the case under a writ of 

certiorari. In his written opinion for the Court, Mr. 

Justice Powell agreed with the city of Dallas that the 

directive of the 5th Circuit to develop a plan with the 

appropriate number of single-member districts could cause 

irreparable injury to the city. Consequently, the Court 
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recalled the 5th Circuit Court's mandate and stayed its 

opinion pending a decision on the request for certiorari 

(Wise v. Lipscomb. 1977). Certiorari was granted in 

January of 1978 and the Court reversed the 5th Circuit 

decision in June of 1978 (Wise v. Lipscomb. 1978). 

In 1974, black and Hispanic voters brought suit 

against the Waco Independent School District, claiming that 

the at-large method for electing school board members 

violated their civil rights under the Fourteenth and 

Fifteenth amendments of the United States Constitution. At 

the time of the suit, the minority population in Waco ISD 

was approximately 28 percent. The federal district court 

ruled that the at-large system violated the Equal 

Protection Clause of the Fourteenth Amendment and ordered 

the school district to develop proposals which would bring 

its election system in line with constitutional 

protections. The school district first presented a 4-3 

plan in which four board members would be elected in 

single-member districts and three members at-large. The 

plan was rejected by the district court as 

"constitutionally insufficient" (p. 68). The school 

district then submitted a 5-2 plan with five members 

elected from single-member districts and two at-large. The 

district court accepted the 5-2 plan, determining that it 

satisfied constitutional protections. The plaintiffs 

appealed to the 5th Circuit Court of Appeals, claiming that 
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provision for the election of even two school board members 

at-large rendered the plan unconstitutional. In fact, the 

plaintiffs had submitted a plan to the district court which 

called for all seven board members to be elected from 

single-member districts. The district court had refused to 

even consider the plaintiffs' plan. 

The 5th Circuit upheld the 5-2 plan, noting that two 

of the single-member districts had a clear majority of 

black and Hispanic voters and that the "election of two 

minorities to a board consisting of seven members would 

result in 28% minority representation and would reflect the 

approximate 28% minority population in Waco ISD" (Calderon 

V. McGee. 1978, p. 69). Wise v. Lipscomb (1978) and 

Calderon v. McGee (1978) demonstrated the fact that courts 

at this time were willing to broaden the scope of minority 

rights, but they were not willing to do away with at-large 

systems completely. 

In Jones v. Citv of Lubbock (1984), the 5th Circuit 

ended eight years of litigation over the election system by 

which Lubbock, Texas, elected its mayor and city council. 

Prior to this case, the city of Lubbock elected its mayor 

and four-member city council using an at-large system. In 

1976, minority citizens challenged the system, claiming 

vote dilution under Section 2 of the Voting Rights Act and 

denial of rights under the Fourteenth and Fifteenth 

amendments to the United States Constitution. Minorities 
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constituted approximately 26 percent of the population of 

the city. In a comprehensive memorandum opinion delivered 

in June, 1979, the federal district court issued a ruling 

that the city's at-large election system "did not dilute 

the voting strength of minority voters" (Jones v. Citv of 

Lubbock. 1984, p. 368). The plaintiffs appealed to the 5th 

Circuit. While the appeal was pending in 1980, the United 

States Supreme Court established its intent test in Mobile 

V. Bolden. Accordingly, the 5th Circuit vacated the 

district court's decision in Jones and remanded the case 

for reconsideration in light of the Bolden decision. 

In 1982, while the district court was reviewing Jones 

on remand. Congress amended the Voting Rights Act, 

determining that a political subdivision could not Impose 

any voting standard which resulted in vote dilution, 

regardless of the intent of the political subdivision (42 

U.S.C. sees. 1971, 1973 to 1973bb-1, 1996). In light of 

the amendment, the district court concluded that Lubbock's 

at-large system had a discriminatory impact on the voting 

strength of minorities. Further, the district court 

ordered a new plan which called for the council members to 

be elected from six single-member districts and the mayor 

to be elected at-large. Following an appeal by the city, 

the 5th Circuit upheld the district court's finding that 

Lubbock's at-large system for electing city council members 

did effectively dilute the votes of minorities and that the 
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district court did not exceed its authority in adopting a 

plan drawing six single-member districts to replace the 

four-member at-large system. At the same time, the 5th 

Circuit reversed the finding of the district court that the 

at-large system used in the election of city council 

members in Lubbock had been put into place for the specific 

purpose of diluting the voting strength of minorities. 

Thus, the 5th Circuit found that no violation of Fifteenth 

Amendment rights had occurred (Jones v. City of Lubbock. 

1984). 

The penchant of the courts for compelling minority 

groups to prove vote dilution claims based on totality of 

circumstances is evident in almost every reported case 

after passage of the 1982 amendment. Cases in which the 

minority group could demonstrate a history of 

discrimination, reluctance of the political subdivision to 

meet minority needs, lack of success in elections, or other 

circumstances outlined by Congress during the writing of 

the 1982 amendment, usually ended in a court decision 

favorable to the minority group. However, failure of the 

minority group to demonstrate that the group had been 

subjected to a combination of the circumstances usually led 

to decisions in favor of the political subdivisions. For 

minorities to prevail, they not only had to meet the three 

Gingles preconditions, but they also had to demonstrate to 

the court the presence of enough discriminatory factors to 
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warrant a decision in their favor based on the totality of 

circumstances. Two Texas cases Illustrate the point. 

In a case decided in the El Paso Division of the 

United States District Court, the district court applied 

the results criteria established by the 1982 amendment to 

the Voting Rights Act (42 U.S.C. sees. 1971, 1973 to 

1973bb-1, 1996). Hispanic voters challenged the at-large 

system used by the El Paso Independent School District for 

electing its school board members. The plaintiffs filed a 

constitutional challenge to the at-large election system, 

asserting that it violated the Equal Protection Clause of 

the Fourteenth Amendment and Section 1 of the Fifteenth 

Amendment. The plaintiffs further claimed a statutorial 

challenge to the at-large election system under Section 2 

of the Voting Rights Act. Traditionally, the plaintiff's 

burden of proof is greater in a constitutional challenge 

than the proof required in a statutorial challenge. In 

other words, a plaintiff would have to show a more 

egregious violation of his rights to prove a constitutional 

claim than to prove a statutorial claim. Hispanics 

constituted more than 50 percent of the general population 

of El Paso and approximately 70 percent of the student 

population of El Paso ISD. Historically, Hispanic 

representation on the school board had been sparse. At the 

time of the suit, only one Hispanic was serving on the 

school board and only one other Hispanic had served on the 
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board in the history of the school district. The district 

court found no violations of Fourteenth Amendment and 

Fifteenth Amendment rights because the court found no 

discriminatory intent. However, upon finding a violation 

of Section 2 of the Voting Rights Act as amended in 1982, 

the district court ruled that the at-large system resulted 

in dilution of voting strength for the district's Hispanic 

voters (Sierra v. El Paso Independent School District. 

1984). The district court based its finding of a Section 2 

violation on population percentages, past discrimination 

toward Hispanics, and a lack of past Hispanic success in 

being elected to office. 

In McCartv v. Henson (1984), black voters in North 

Lamar Independent School District sued the district, 

claiming the at-large election system diluted their voting 

strength in violation of the same constitutional and 

statutory provisions as in Sierra v. El Paso Independent 

School District (1984). Blacks constituted approximately 7 

percent of the population of North Lamar ISD at the time of 

the suit. Only two black candidates had ever sought 

election to the school board and both had been defeated. 

The district court found no basis for a vote dilution 

claim based on the Fourteenth and Fifteenth amendments 

because the court found no intent to discriminate in the 

at-large election system. In considering a claim under the 

recently amended Section 2, the district noted that "black 
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voters register and vote in Lamar County without hindrance, 

. . . there is no hindrance or obstacle to the candidacy of 

black persons for the Board" (p. 1135). The district court 

also noted that the educational services provided black 

students was essentially the same as the services provided 

for whites. The court based this finding on the fact that 

the drop-out rate for black students was considerably lower 

than the drop-out rate for white students and the fact that 

black students in the district performed "significantly 

better than the statewide average for black students" (p. 

1135) on the Texas Assessment of Basic Skills (TABS). The 

court also noted that a number of blacks had been appointed 

to advisory committees for the purpose of assisting the 

school board and that the district had made a significant 

effort to hire more members of minority groups as teachers. 

Based on the totality of circumstances, the district court 

failed to recognize vote dilution in violation of Section 2 

of the Voting Rights Act. The plaintiffs appealed to the 

5th Circuit, but the Appellate Court affirmed the findings 

of the district court (McCartv v. Henson. 1984). 

In 1986, the United States Supreme Court upheld the 

results test in Thornburg v. Gingles (1986). Gingles 

represented the first substantive challenge to the 1982 

amendment to the Voting Rights Act of 1965. To find relief 

in vote dilution cases, minorities no longer had to prove 

that political subdivisions "intended" that their election 
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practices and procedures discriminate; minorities had only 

to demonstrate that election practices and procedures 

"resulted" in dilution of their voting strength. 

The first significant case to be decided after the 

Gingles decision was League of United Latin American 

Citizens (LULAC) v. Midland Independent School District 

(1987). The litigation in which black and Hispanic voters 

challenged the at-large election system used by Midland 

Independent School District actually began prior to the 

Court's ruling in Gingles. At the time of the suit, 

minorities constituted approximately 25 percent of the 

general population and approximately 36 percent of the 

student population in the school district. Only 38 percent 

of Hispanics in the school district were registered to 

vote, while 66 percent of whites were registered. After 

the suit was filed, the Midland ISD agreed that the 

at-large system was indeed discriminatory and submitted a 

plan which called for the election of four school board 

members from single-member districts and three members 

at-large. The district court rejected the 4-3 plan on the 

grounds that it was discriminatory and ordered a seven 

single-member district plan (League of United Latin 

American Citizens v. Midland Independent School District. 

1986). Midland ISD appealed to the 5th Circuit Court of 

Appeals. 

123 



Before the appellate court could render its decision, 

the United States Supreme handed down its ruling in 

Gingles. As previously noted, the Court had established 

three preconditions in Gingles to help determine whether or 

not a voting practice or standard was truly discriminatory: 

1. A minority group must demonstrate that the 
group is sufficiently large and 
geographically compact enough to constitute 
a majority within the geographic confines of 
a proposed single-member district. 

2. The minority group must demonstrate its 
political cohesiveness. 

3. The minority group must demonstrate that the 
white majority votes sufficiently as a bloc 
to enable it, in the absence of special 
circumstances, usually to defeat the 
minority group's preferred candidate. 
(Thornburg v. Gingles. 1986, pp. 50-51) 

Applying the three Gingles preconditions to the case, the 

5th Circuit vacated the lower court's decision and remanded 

the case for reconsideration. After reviewing the case in 

light of the Gingles factors, the district court adhered to 

its original judgment in favor of a seven single-member 

district plan. The Midland Independent School District 

again appealed. Finally, in 1987 the 5th Circuit upheld 

the lower court's decision and compelled the elimination of 

all at-large seats on the school board (League of United 

Latin American Citizens v. Midland Independent School 

District. 1987). 

The 5th Circuit based its decision "solely on the 

Voting Rights Act" (p. 1496), finding no need to consider 

constitutional challenges under the Fourteenth and 
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Fifteenth amendments because ". . . if the plan does not 

conform to the Voting Rights Act, it must fail" (p. 1496). 

Following the district court's lead, the 5th Circuit Court 

of Appeals ruled that the plaintiffs satisfied the three 

Gingles preconditions. Then, based on totality of 

circumstances factors, the only relief from vote dilution 

for the plaintiffs would be a system in which all school 

board members are elected from single-member districts as 

the district court had ordered. Any plan short of having 

all board members elected from single-member districts 

would violate the Voting Rights Act. 

In 1988, Hispanic and black citizens of Baytown, 

Texas, challenged the city's at-large method of electing 

city council members. At the time of the suit, minorities 

constituted approximately 25 percent of the general 

population. However, no black or Hispanic citizen had ever 

served on the city council. Applying the Gingles factors, 

the district court ruled that the at-large system did 

indeed dilute the voting strength of minorities in 

violation of Section 2 of the Voting Rights Act as amended 

in 1982 and ordered the city to submit an acceptable 

redistricting plan. The city developed a plan which called 

for five council members to be elected from single-member 

districts. Including one district in which minorities 

constituted a majority of the population; in addition, 

three council members and the mayor would be elected 
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at-large. The district court accepted the city's proposed 

plan. 

The 5th Circuit Court of Appeals upheld the district 

court's ruling, agreeing with the trial court that the 

plaintiffs satisfied the Gingles preconditions and that the 

totality of circumstances warranted a finding for the 

plaintiffs. However, the 5th Circuit parted from the 

district court decision by ruling that the district court 

had erred in accepting the 5-3-1 plan because it had not 

been precleared by the United States Department of Justice 

pursuant to Section 5 of the Voting Rights Act. The 

district court's decision was vacated and the case remanded 

to the lower court so that Baytown could submit the 5-3-1 

plan for preclearance (Campos v. Baytown. 1988). 

In two court decisions handed down in Texas in 1989, 

at-large election systems were upheld. In the first case. 

Brewer v. Ham (1989), minority voters in Killeen 

Independent School District challenged the district's 

at-large method for electing school board members under the 

Voting Rights Act. The district court held that the 

plaintiffs had failed to meet two of the three Gingles 

preconditions. First, the district court determined that 

the plaintiffs had failed to demonstrate that minorities 

were sufficiently large and geographically compact to 

constitute a majority in a single-member district. Second, 

the court found that minorities living in the school 
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district lacked political cohesiveness. The district court 

based its findings on the fact that the plaintiffs could 

not present a redistricting plan under which a minority 

could be expected to maintain a majority of the voting-age 

population in any district. However, the district court 

also found many circumstances which Indicated minority vote 

dilution in the Killeen school district. These 

circumstances, which are typically considered under the 

third Gingles precondition, included evidence of official 

racial discrimination, evidence that under the at-large 

system being challenged the political majority could 

control every seat on the school board, and evidence that 

the white majority voted sufficiently as a bloc to enable 

it usually to defeat the preferred candidates of the 

minorities. The fact that the plaintiffs had failed to 

satisfy the first two Gingles preconditions was sufficient 

for the district court to find in favor of the defendant 

school district. The plaintiffs appealed. The 5th Circuit 

affirmed the lower court's ruling by determining that the 

appellants had failed to demonstrate that the minority 

group "was sufficiently large and geographically compact to 

constitute a majority in a single-member district" (p. 

449). The 5th Circuit also upheld the district court's 

ruling that the appellants failed to demonstrate that their 

group was politically cohesive (Brewer v. Ham. 1989). 
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In a similar case, Overton v. Citv of Austin (1989), 

black and Hispanic voters challenged the at-large method 

used by the city of Austin to elect its city council 

members. The plaintiffs claimed that the at-large method 

violated Section 2 of the Voting Rights Act as amended in 

1982. In considering the Gingles preconditions, the 

district court ruled that the plaintiffs could not 

demonstrate that they were large enough and geographically 

compact enough to warrant a single-member district. The 

district court based its finding on the fact that the 

plaintiffs could not present a plan in which blacks and 

Hispanics would constitute a voting-age majority in any one 

district. After studying past elections, the district 

court ruled that blacks and Hispanics were politically 

cohesive as Individual groups, but not with each other. 

Regarding the third Gingles precondition, after examining 

the results of previous elections, the district court found 

no evidence of white bloc voting. The court found the 

following to be true: 

In elections between 1975 and 1983, "the winning 
candidate in Austin council races was the black 
preferred candidate 85.7% of the time and was the 
Mexican-American candidate 80% of the time. 
Since 1975 Anglo voters have given from 47% to 
84% of their vote to minority candidates who have 
prevailed in city council elections." (p. 537) 

Based on the inability of the plaintiffs to satisfy the 

Gingles preconditions and on the totality of circumstances, 

the district court found no violation of voting rights in 
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the city's at-large system. The 5th Circuit heard the case 

on appeal and affirmed the ruling of the lower court 

(Overton v. Citv of Austin. 1989). 

In Salas v. Southwest Texas Junior College District 

(1992), Hispanic voters challenged the at-large method for 

electing community college board members. Hispanics 

constituted approximately 63 percent of the total 

population and approximately 57 percent of the voting-age 

population in the district. The district court determined 

that the plaintiffs satisfied the first two Gingles 

preconditions but failed to establish that white voters 

usually voted sufficiently in a bloc to defeat the 

preferred candidates of Hispanics. Thus, the district 

court held for the defendants, noting that "although there 

is evidence that Hispanics have been underrepresented on 

the [District] Board, this Court is hesitant to Intervene 

when those same Hispanics could readily solve this problem 

by simply running candidates and turning out to vote" (p. 

1546). The plaintiffs appealed to the 5th Circuit, 

claiming that the district court erred in its finding. The 

plaintiffs argued that even though the district court ruled 

that they did not satisfy each of the three Gingles 

preconditions, the district court erred by failing to 

consider whether or not vote dilution existed under the 

totality of circumstances. The plaintiffs also contended 

that the district court failed to consider evidence 
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presented by the plaintiffs, especially evidence which 

would establish white bloc voting. Despite the plaintiffs' 

protests, the 5th Circuit affirmed the district court, 

arguing that the lack of electoral success of Hispanics was 

not due to violations of Section 2 perpetrated by the 

junior college district; instead, the court attributed the 

lack of success to the failure of Hispanics to take 

advantage of their voting-age majority (Salas v. Southwest 

Texas Junior College District. 1992). 

In a 1993 case. League of United Latin American 

Citizens v. Clements, the 5th Circuit extended coverage of 

the Voting Rights Act to the election of state district 

judges. The litigation actually consisted of nine voting 

rights cases in which Texas' method of electing state 

district judges was challenged in the nine most populous 

counties in the state. The counties were Bexar, Dallas, 

Ector, Harris, Jefferson, Lubbock, Midland, Tarrant, and 

Travis. Traditionally, state district judges in Texas have 

been elected within districts not smaller than one county. 

In fact, some districts may consist of as many as six 

counties. A district typically elects only one judge; 

however, if the district is highly populated, it may have 

more than one judge. For example, Harris County has a 

population of approximately 2.5 million and it has 59 

district judges. Every registered voter is allowed to vote 

for candidates running for each of the 59 judgeships. In 
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effect, Harris County, as well as the eight other densely 

populated counties, elect district judges at-large. 

In the Clements case, suit was brought under Section 2 

of the Voting Rights Act to challenge the at-large method 

of electing state district judges. The federal district 

court granted relief to the plaintiffs after determining 

that the at-large election system used to elect district 

"judges in the nine target counties * interacts with social 

and historical conditions' to cause the minority voters in 

each of the nine counties to have less opportunity than 

white voters *to elect their preferred candidates'" (p. 

740). When the state of Texas appealed, the 5th Circuit 

reversed the lower court's decision, ruling that Section 2 

of the Voting Rights Act did not apply to the election of 

state district judges (League of United Latin American 

Citizens v. Clements. 1990). 

The United States Supreme Court granted certiorari to 

consider the scope of Section 2 coverage. The Court 

concluded, "If a State decides to elect its trial judges, 

as Texas did in 1861, those elections must be conducted in 

compliance with the Voting Rights Act" (p. 741). 

Accordingly, the Supreme Court remanded the case to the 5th 

Circuit (League of United Latin American Citizens v. 

Attorney General of Texas. 1991). Citing a lack of 

evidence to the contrary, the 5th Circuit ruled that the 

district court had erred in holding that the at-large 
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systems for electing district judges diluted minority 

voting strength in all nine counties. Judge King wrote in 

the opinion. 

In all counties, white voters supported the 
minority candidate of their preferred party. 
There was no evidence that minority candidates 
could not be elected in any county. In all 
counties, minority candidates were elected with 
support from the white community. . . . In short, 
in the "totality of circumstances," plaintiffs 
produced no substantial evidence to override the 
state's substantial interest. Plaintiffs failed 
to prove a dysfunction traceable to race or color 
in the political climate of the contested 
counties. (LULAC v. Clements. 1993, p. 874) 

In League of United Latin American Citizens v. North 

East Independent School District (1995), black and Hispanic 

voters challenged the at-large election system which North 

East Independent School District used to elect school board 

members as a violation of Section 2 of the Voting Rights 

Act. The plaintiffs also claimed that the at-large plan 

violated their rights under the Fourteenth and Fifteenth 

amendments to the United States Constitution. At the time 

of the suit, minorities constituted approximately 30 

percent of the general population of the North East ISD. 

The United States District Court for the Western District 

of Texas found for the plaintiffs, ruling that they had 

satisfied all three of the Gingles preconditions (League of 

United Latin American Citizens v. North East Independent 

School District. 1995). Blacks and Hispanics were 

geographically compact enough that at least one district 
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could be drawn in which minorities were the majority, 

blacks and Hispanics were politically cohesive, and whites 

typically voted as a bloc to defeat the preferred 

candidates of minorities. In its concluding remarks, the 

court stated. 

Based on the totality of the circumstances, the 
Court finds the current at-large electoral system 
in the North East Independent School District 
dilutes the ability of Hispanics and Blacks to 
participate equally in the political process and 
elect candidates of their choice in school board 
elections and therefore violates Section 2 of the 
Voting Rights Act of 1965, as amended. . . . The 
Court finds that the at-large electoral system 
used by North East Independent School District is 
null and void. (p. 1093) 

Texas cases settled since October 1, 1995, Illustrate 

that vote dilution claims continue to be a fertile arena 

for voting rights challenges and litigation. For example, 

in 1995 Trini Gamez of Hereford, Texas, filed suit in 

United States District Court, Northern District, seeking to 

overturn the system by which the Hereford Independent 

School District elected its school board members (Gamez v. 

Hereford Independent School District. 1995). The system 

was a combination of the single-member system and the 

at-large system; five members were elected from 

single-member districts and two were elected at-large. The 

Gamez suit claimed that the 5-2 election system diluted the 

voting strength of minorities. Also, the suit asked that 

the Hereford school district be enjoined from any further 

election of school board members under the 5-2 method and 
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that the school district be Instructed to institute a 

system in which all seven school board members would be 

elected from single-member districts. Gamez contended that 

at the time the suit was filed the Hispanic population of 

Hereford ISD exceeded 50 percent of the total population 

and that the Hispanic student population of Hereford ISD 

exceeded 66 percent. The plaintiff also noted that over 

the past thirty years Hispanic-named persons had run for 

at-large positions on the Hereford ISD School Board no less 

than sixteen times and all such candidates had lost (Gamez 

V. Hereford Independent School District. 1995). 

Ultimately, the case was settled before going to trial, and 

the Hereford Independent School District agreed to initiate 

a system for electing its school board members from seven 

single-member districts (D. Morris, personal communication, 

April 3, 1996). 

In another suit filed in 1995 the League of United 

Latin American Citizens contended that the at-large 

election system used by Miles Independent School District 

to elect its seven school board members resulted in 

sufficient vote dilution that minorities had no hope of 

ever electing a member of a minority group to the school 

board. Thus, the plaintiffs sought a permanent injunction 

prohibiting any future election of school board members 

under the at-large system. The suit contended that with an 

overall Hispanic population of 21 percent and with a 
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Hispanic student population of 27 percent, at least one 

minority district could be created within a structure of 

seven single-member districts, thus meeting the first 

Gingles precondition. The plaintiffs further contended 

that they could also satisfy the two remaining Gingles 

preconditions; they contended that the Hispanic community 

in Miles ISD is politically cohesive and that whites in 

Miles ISD vote sufficiently as a bloc normally to defeat 

candidates preferred by Hispanics. The plaintiffs sought 

an election system which provides for single-member 

districts or cumulative voting, an election system that 

does not dilute the voting strength of minority voters. Of 

note is the fact that no member of any minority group has 

ever run for a position on the seven-member at-large board 

(League of United Latin American Citizens v. Miles 

Independent School District. 1995). 

League of United Latin American Citizens v. Miles 

Independent School District (1985) was settled prior to 

going to trial in July of 1996. The settlement calls for a 

seven-member board elected from seven single-member 

districts. The terms of the settlement allow a phase-in 

period for the transition to single-member districts. Two 

school board members are to be elected from single-member 

districts during 1996-1997, three board members in 

1997-1998, and two in 1998-1999. Terms of the settlement 

also stipulate that one of the two board members elected in 
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1996-1997 must come from the Hispanic district which was 

created in the redistricting process. The school board and 

the superintendent for Miles ISD opted for settlement 

primarily because of the expense involved in litigation. 

Defense against the initial challenge and the final 

settlement cost the school district approximately $12,000. 

In contrast, proceeding to trial would to cost the school 

district approximately $100,000 (C. Carpenter, personal 

communication, October 2, 1996). 

Summary 

Vote dilution litigation in Texas corresponds closely 

with vote dilution litigation nationwide. Minority voters 

frequently bring suit against political subdivisions, 

claiming that existing at-large or non-single-member 

election systems violate Section 2 of the Voting Rights Act 

as amended in 1982. In the Texas cases, as well as cases 

from other states, the courts consider vote dilution 

challenges on the basis of whether or not the plaintiffs 

can satisfy the three preconditions established by Gingles. 

If the preconditions are met, the courts examine factors 

under a totality of circumstances to determine whether or 

not an at-large election system dilutes the voting strength 

of minorities. Chapter III and Chapter IV have considered 

vote dilution litigation in the United States and Texas 
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respectively. Chapter V offers conclusions and 

recommendations. 
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CHAPTER V 

CONCLUSIONS AND RECOMMENDATIONS 

The purpose of this study is to analyze vote dilution 

legislation and litigation in an effort to identify factors 

which typically influence minority voter group challenges 

in Texas. Results of the study provide a insights which 

might assist school board members and administrators in 

Texas public school districts in better understanding their 

present system for school board member elections and in 

evaluating whether or not the system can withstand a legal 

challenge. 

The election system most often challenged in Texas is 

the at-large system. Plaintiffs typically bring 

statutorial and/or constitutional challenges against 

at-large election systems. Statutorial challenges are 

brought under Section 2 of the Voting Rights Act of 1965 as 

amended in 1982. Constitutional challenges are typically 

brought under the Equal Protection Clause of the Fourteenth 

Amendment and Section 1 of the Fifteenth Amendment to the 

United States Constitution. Plaintiffs in vote dilution 

litigation are racial minorities, usually blacks or 

Hispanics. Population trends indicate that by 2030, 

minorities will constitute approximately 56.5 percent of 

the population of Texas, an increase from approximately 24 

percent in 1990 (United States Census Bureau, 1990). This 
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population forecast suggests that vote dilution will 

continue to be an issue in Texas school districts for many 

years to come. 

Throughout the last half of the nineteenth century and 

the first half of the twentieth century, Texas actively 

sought to thwart the expansion of minority civil rights. 

Including the right to vote. Strategies employed by whites 

to disenfranchise minorities, particularly blacks, included 

the poll tax and the all-white primary. However, societal 

attitudes toward minorities began to change with World War 

II. Americans banded together to defeat a common enemy, an 

effort during which many whites began to look beyond skin 

color and to consider the humanity of all Americans. 

Nonetheless, many other whites continued to discriminate 

against minority races during and after the war. 

The attitudes of Texans toward minorities roughly 

paralleled those of other Americans (Kluger, 1976). 

Therefore, when court decisions such as Brown v. Board of 

Education of Topeka (1954) were handed down and when 

legislation such as the Voting Rights Act of 1965 was 

passed, many Texans were receptive. While discrimination 

against blacks persisted in Texas, integration of public 

schools, greater housing and employment opportunities, and 

a reduction of overt hindrances to the ballot indicated 

that discrimination was not as strong as it had been. 

Certainly some resistance to the expansion of minority 
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rights still exists; otherwise vote dilution litigation 

would not remain a burning issue. However, Congress and 

the courts appear to be doing their part to enhance 

minority access to the ballot. 

When plaintiffs bring suit under Section 2 of the 

Voting Rights Act, courts ask the following question: Can 

the plaintiffs satisfy the three preconditions developed by 

the United States Supreme Court in Thornburg v. Gingles 

(1986)? The Court ruled in Gingles that the ability of 

plaintiffs to satisfy the three preconditions was essential 

to any Section 2 claim of vote dilution. The following are 

the three preconditions: 

1. A minority group must demonstrate that the 
group is sufficiently large and 
geographically compact enough to constitute a 
majority within the geographic confines of a 
proposed single-member district. 

2. The minority group must demonstrate its 
political cohesiveness. 

3. The minority group must demonstrate that the 
white majority votes sufficiently as a bloc 
to enable it, in the absence of special 
circumstances, usually to defeat the minority 
group's preferred candidate. (Thornburg v. 
Gingles. 1986, pp. 50-51) 

In determining whether or not a Section 2 claim can be 

proven, courts nearly always consider the nine factors used 

by the United States Senate Judiciary Committee in 

developing the 1982 Amendment to the Voting Rights Act of 

1965. The following are the nine factors: 

1. The extent of any history of official 
discrimination touching the rights of 
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minorities to register, vote or participate 
in the political process. 

2. The extent to which voting in elections is 
racially polarized. 

3. The extent to which the state or political 
subdivision has used unusually large election 
districts, majority vote requirements, or 
other voting practices or procedures that may 
enhance the opportunity for discrimination 
against the minority group. 

4. Whether members of the minority group have 
been denied access to the candidate slating 
process. 

5. The extent to which members of the minority 
group in the state or political subdivision 
bear the effects of discrimination in such 
areas as education, employment and health, 
which hinder their ability to participate 
effectively in the political process. 

6. Whether political campaigns have been 
characterized by overt or subtle racial 
appeals. 

7. The extent to which minorities have been 
elected to public office in the jurisdiction. 

8. Whether there is a significant lack of 
responsiveness on the part of elected 
officials to the particularized needs of 
minorities. 

9. Whether the policy underlying the state or 
political subdivision's voting practice or 
procedure is tenuous. (S. Rep. No. 417, 97th 
Cong., 2d Sess., 1982) 

The reader should remember that the nine factors identified 

by the Senate Judiciary Committee carry no value in 

precedent. Therefore, courts do not have to consider the 

nine factors in vote dilution litigation. However, most 

courts consider the factors as "tools" which help them 

evaluate the evidence. Courts may also consider other 

factors as deemed appropriate in the process of determining 

whether or not a Section 2 violation of the Voting Rights 

Act has occurred. 
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Considering the three preconditions developed in 

Gingles and the nine factors or characteristics identified 

by the Senate Judiciary Committee, one might believe that 

proving a Section 2 claim of vote dilution is a relatively 

simple process. Indeed, it is not simple. Actually, it is 

almost impossible to predict the outcome of a vote dilution 

case because of a significant human element: the judges who 

hear the cases. While two judges may agree on the 

circumstances or factors of a certain case, they may also 

disagree regarding the presence or degree of a 

discriminating factor or circumstance. For example, two 

judges might examine a school district's history of 

discrimination related to the ability of minorities to 

register and vote. One judge might feel that if 50 percent 

of the Hispanic voting-age population was registered to 

vote in the previous school board election, no 

discrimination existed. The other judge might be appalled 

that only 50 percent of the Hispanic voting-age population 

was registered; therefore, the second judge would consider 

this fact an indicator of a history of discrimination. 

Of course, the example is simplistic, but it 

illustrates the point that judges who evaluate the Gingles 

preconditions and the characteristics of school districts 

do so from a personal perspective. Although judges 

consider precedent and decisions in similar cases, the 

degree to which discriminating factors exist in a school 
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district is often largely a matter of a judge's 

perspective. Thus, predicting the outcome of vote dilution 

litigation with any degree of accuracy is an inexact 

science. However, an analysis of a number of vote dilution 

cases in Texas and across the United States since Thornburg 

V. Gingles (1986) indicates a greater tendency for judges 

to hold for plaintiffs than for school districts. This 

tendency is also reflected in the finding that plaintiffs 

seem to fare better at the appellate court and United 

States Supreme Court levels than at the federal district 

court level. If this observation is indeed accurate, it 

might be explained by the fact that federal district court 

judges reside within their jurisdictional areas, a 

situation which may Influence their perspectives as they 

consider the Gingles preconditions and other factors in 

vote dilution cases. In contrast, appellate court and 

Supreme Court justices are usually farther removed from the 

origins of the cases they hear. 

When courts have determined that a school district's 

at-large election system is dilutionary, the remedy most 

often imposed has been the single-member election system. 

When a school district changes from an at-large system to a 

single-member system, the school district is divided into 

an appropriate number of subdistricts, usually seven. This 

division generally takes the form of a redistricting plan 

in which the subdistricts of a school district are drawn in 
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such a way that the plaintiffs in a vote dilution case 

constitute a majority of the registered voters in one or 

more of the subdistricts. Thus, the minority voters have a 

better chance of electing their candidates of choice in 

those subdistricts where they comprise a voter majority. 

While it is more likely that the at-large system is 

the election system most often challenged in court, 

single-member districts are subject to judicial scrutiny as 

well. A 1994 Florida case illustrates the point. A group 

of minority voters challenged a Florida redistricting plan 

which called for the election of state senators from 40 

single-member districts and the election of state 

representatives from 120 single-member districts. The 

plaintiffs claimed that the redistricting plan violated 

Section 2 of the Voting Rights Act of 1965 as amended in 

1982 because the way in which the new districts were drawn 

diluted the voting strength of minorities. In none of the 

districts did the minority group represent a majority of 

the voting-age population. The district court agreed with 

the plaintiffs (De Grandv v. Wetherell. 1992) and the state 

of Florida appealed. The United States Supreme Court found 

no Section 2 violation and upheld Florida's plan for 

redistricting (Johnson v. De Grandv. 1994). 

In Bossier Parish School Board v. Reno (1995), 

minority voters are challenging a plan which calls for 

board members to be elected from 12 single-member 
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districts. The plaintiffs claim a Section 2 violation and 

offer an alternative plan that calls for at least two 

districts in which blacks would constitute a voting-age 

majority. The district court found in favor of the 

plaintiffs. In the court's written opinion, Judge 

Silberman, addressed the school district's history of 

discrimination against blacks, the fact that the actions of 

the school board in the development of the redistricting 

plan illustrated discriminatory intent, and the 

acknowledgement by three school board members that the 

school board was hostile to black representation. The case 

is currently on the docket to be heard by the United States 

Supreme Court on petition for certiorari. The implication 

of Johnson v. De Grandv (1994) and Bossier Parish School 

Board v. Reno (1995) is that even single-member election 

systems can be found to dilute the voting strength of 

minorities. The school board considering a change from an 

at-large election system needs to scrutinize closely any 

plan calling for single-member districts to ensure that the 

plan is not dilutionary. 

Courts have been reluctant to uphold redistricting 

plans if the new districts are drawn entirely along racial 

lines, that is, without consideration of other factors such 

as historical discrimination in housing, education, or 

political access. In fact, the United States Supreme Court 

has indicated that redistricting plans drawn strictly along 
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racial lines actually violate the Voting Rights Act of 1965 

(Miller V. Johnson. 1995) because such districts violate 

the Equal Protection Clause of the Fourteenth Amendment. 

However, in a ruling handed down in July, 1996, the 5th 

Circuit Court of Appeals held that redistricting plans 

drawn strictly along racial lines do not necessarily 

violate the Equal Protection Clause (Clark v. Calhoun 

County. MississiPDi. 1996). The 5th Circuit distinguishes 

Clark from Miller by citing a 1996 United States Supreme 

Court decision which seemingly allows some latitude in 

consideration of redistricting plans based on race. The 

Court, in Bush v. Vera (1996), held that a district drawn 

along racial lines is constitutional if the three Gingles 

preconditions are in evidence and if drawing the district 

along racial lines is necessary to avoid Section 2 

liability. However, Justice O'Connor, writing in the 

majority opinion, noted that such a district "drawn in 

order to satisfy Section 2 must not subordinate traditional 

districting principles to race substantially more than is 

* reasonably necessary' to avoid Section 2 liability" (p. 

1961). The implication of this finding is that the need to 

remedy vote dilution is paramount and if redrawing 

districts along strictly racial lines is the only way to 

accomplish the remedy, so be it. This ruling further 

Illustrates the fact that judges evaluate evidence and 

precedent from personal perspective, thus, making it very 
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difficult for anyone to predict how a judge will rule in 

any particular case. 

While trying to predict the outcome of vote dilution 

in court is an Inexact science, school board members and 

administrators can evaluate their school district's 

election system in light of the nine factors identified by 

the Senate Judiciary Committee. The following questions 

might be helpful in such an evaluation: 

1. Does our school district have a history of 
discrimination toward minorities in the 
pol1tical process? 

2. Is voting in school board elections typically 
conducted along racial lines? 

3. Does our school district have any voting 
procedure or regulation that discriminates 
against minority voters? 

4. Have members of minority groups been denied 
opportunities to run for seats on the school 
board? 

5. Do members of minority groups in our school 
district suffer discrimination in areas such 
as education, housing, and employment? 

6. Have past campaigns for seats on the school 
board been characterized by appeals to vote 
for certain candidates because of particular 
racial status? 

7. Have any members of minority groups living in 
our school district ever served on the school 
board in the past? 

8. Are the elected officials in our school 
district responsive to the particular needs 
of minority groups in our district? 

9. On the basis of these and other factors, 
could our election system withstand a legal 
challenge? 

School board members and administrators in Texas 

public schools are responsible for providing a quality 

education for all of the students in the school district. 

Board members and administrators are also responsible to 
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the people residing in the school district to operate the 

district in a safe and fiscally appropriate manner. For 

example, most school boards appropriate thousands of 

dollars annually to make certain that the school buses used 

to transport students during the year are safe and in good 

working order. Board members understand that preventive 

maintenance for school buses is less expensive than 

correcting a major breakdown, not only in monetary terms, 

but perhaps also in terms of public sentiment and potential 

liability. If a bus has a major breakdown several hundred 

miles from the school, it is not only very inconvenient and 

costly for school officials, but it can also be very 

disconcerting for the parents of students on the bus as 

well as the students themselves. A situation such as this 

has a high potential for injuring the school district's 

relationship with the community. 

The school district's responsibility extends not only 

to school buses and other facilities, but to programs and 

policies as well. A school board could periodically use 

the questions offered above in evaluating the school 

district's election system for school board members to 

determine whether or not changes might be warranted. In 

addition to examining one's district in light of the nine 

factors, board members and superintendents might want to 

examine some cases in which suits have been brought against 

different types of election systems. League of United 
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Latin American Citizens v. North East Independent School 

District (1995) and Harvell v. Blvtheville School District 

(1995) are typical of suits brought against at-large 

election systems. Johnson v. De Grandv (1994) and Bossier 

Parish School Board v. Reno (1995) are representative of 

litigation against single-member election systems. In 

Gamez v. Hereford Independent School District (1995), a 

"hybrid" system was challenged. Citations for each of 

these cases can be found in the "Table of Cases'" at the end 

of this document. However, superintendents and board 

members who read court cases in an attempt to compare the 

circumstances of the district being sued to their own need 

to remember the human factor in vote dilution litigation. 

Two different judges hearing the same evidence may 

interpret that evidence very differently. 

A school district's population is not stagnant; people 

move in, people move out, people move within the district. 

A school district's current system for electing board 

members may have been appropriate in the past, but it may 

have become inappropriate in the present or it might become 

Inappropriate in the future. If it is determined that a 

voluntary change is appropriate, the school board may 

realize as many benefits from the change as minority 

voters. If the change is voluntary, the school district 

may have much greater control over the redistricting 

process than it would if the change were mandated by a 
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court. If a case is litigated, the election process is 

also more likely to be disrupted due to the length of the 

judicial proceedings. Litigation is usually very 

expensive, even if the school district wins. Voluntary 

change avoids the expense of litigation and some of the 

division in a community that often accompanies such 

proceedings. School board members and administrators act 

responsibly when they periodically reevaluate programs and 

policies in light of the needs of the people residing in 

the district. 
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