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CHAPTER I 

INTRODUCTION 

Statement of the Problem 

On June 1,1987, State District Judge Harley Clark ruled tiiat die system used t 

distribute state funding to Texas school districts was in violation of the Texas 

Constitution. He reasoned that districts did not have equal access to revenues, and thus 

do not have equal access to education. His decision gave the State until September 

1989 to develop a funding plan that fits constitutional requirements, and an additional 

year to implement such a plan. 

Clark's opinion raised an immediate hue and cry from legislators, educators an( 

taxpayers—^and an immediate appeal. The 3rd Court of Appeals in Austin, early in 

1989, overturned Judge Clark's decision. Then, on appeal to the Texas Supreme 

Court, the Court of Appeals decision was overturned on grounds that the Texas school 

finance system was unconstitutional because it was not "efficient" as dictated by the 

Education Article of the Texas Constitution. A new deadline of May 1, 1990, was 

issued to the Legislature. 

During of the spring of 1990, in an unprecedented sixth special session and 

after extensive and expensive political jockeying between the capitol and the governor'j 

mansion, the 70th Legislature passed Senate Bill 1, a reform and finance bill that finall] 

was signed into law. Immediately, attorneys for the poor school districts announced 

their plans to appeal. Again the District Court rejected the legislature's efforts, and its 

opinion was upheld by the Supreme Court. In the summer of 1991, yet another finance 

bill. Senate Bill 351, was passed by the 72nd Legislature and was being challenged by 

several diverse groups of school districts. The eventual outcome may be unknown for 

years as the matter is passed back and forth from the legislature to the governor to the 

courts and back again. 



The school finance system which will be die ultimate outcome of Edgewood v. 

Kirby ^ will carry a price tag undoubtedly larger than any previous constitutional 

challenges involving the Education Aiticle. Unfortunately, die ongoing furor over this 

case often has raged more over dollars tiian issues. Public education in Texas has beer 

the subject of constitutional and ideological debate since the first Education Article was 

drafted in 1845, and even before. 

Purpose of the Study 

The purpose of this study was to examine, through legal and historical analysis 

the development of the education article of the Texas Constitution, specifically Article 

Vn, Sections 1-8, which deal witii public education, and thereby provide a context for 

clearer understanding of current constitutional issues affecting Texas public education, 

specifically those raised by Edgewood v. Kirby . Simply stated, this study has sought 

to explore and explain how Texas got its Education Article and how it has been 

interpreted since it was penned. 

The study is important, timely and appropriate. When educators and other 

professionals understand what has happened in the past, they are better prepared to 

interpret the implications of what is happening now and the impact of those events on 

the future. Edgewood v. Kirby presented to the courts, to the legislature and to 

educators an unnerving challenge to re-examine the method by which Texas schools 

were financed. Indeed, the financing implications have received the most attention in 

public debate on the subject The constitutional issue of efficiency, however, 

potentially offers precedent for challenges on matters unrelated to school finance, but 

integrally related to education. Resolution of the efficiency question is of particular 

I 777 S.W. 2d 391 (Tex. 1989) 



importance because it has so long been ignored in decisions related to education. 

Educators and policy-makers may better anticipate these challenges if they have a clear 

understanding of constitutional issues raised in the past. 

Delimitations and Limitations 

While giving significant attention to Edgewood v. Kirby, the intent of the 

researcher was not to dwell on the merits of tiiat case nor to second-guess or critique 

the decisions of the courts nor the actions of the legislature. Rather, examination of thi; 

case, and of all others cited, was for the purpose of understanding it in its historical 

context and clarifying the development of the Education Article as it has been n-eated by 

the courts. 

The study was limited to Texas law and Texas education, both by intent and by 

the linuted generalizability of state constitutional law. Cases and circumstances of other 

states are cited rarely, and only when they help to establish historical context for Texas 

decisions and circumstances. 

In examining cases that have been adjudicated relating to the Education Article, 

consideration was limited to those that raise issues specifically related to matters of 

education. For example, a number of cases have challenged or cited portions of the 

Article related to mineral rights, navigable streams and waterways, and title disputes. 

While these are important matters for study in some circles, they are of less impact for 

purposes here than issues such as local control, the establishment of school districts, 

and taxation. 

Justification for the Study 

The undertaking of such a project is well justified by its relevance, timeliness 

and usefulness. The funding and facilitation of public education have occupied 

countiess hours of public debate, many pages of the press, and a major portion of tlie 
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Legislative agenda during the late 1980s and early 1990s. Texas' schools have warmed 

uncomfortably in the media spotlight. 

The Edgewood drama in Austin has heightened the pace and tenor of the 

debate, but not necessarily the level of public understanding. As the debate over school 

finance has widened, litUe attention has been given to its historical and constitutional 

roots. A study that provides objective, historical and legal analysis of the events that 

led to that decision can be useful to educators and legislators as they seek to respond to 

the problems raised by Edgewood. 

Definition of Terms 

Few terms key to this study require unique definition. Because of previously 

stated limitations of the study, the term "Constitution" may always be understood as the 

Constitution of the State of Texas. Any reference to other state constitutions or to the 

Constitution of the United States is specifically identified. Similarly, "Supreme Court" 

refers to the Supreme Court of Texas. Other courts, in Texas and elsewhere, are 

specifically identified. 

Because the purpose of this study is limited to the development of those 

sections of Article Vn that relate to public education, general references to the Article 

may be understood to include only Sections 1-8. 

In Chapter II, several Spanish terms have been used, but only where their 

meaning is clear from the context 

The Education Article, from each of the six Texas constitutions, and from its 

Mexican predecessors, is cited at length throughout the dissertation. In eveiy case, 

citations are from Vernon's Annotated Texas Constitution, or in the case of the earlier 

documents, from the official version extant 



Procedures 

Methodology 

Critical historical analysis was used for this study, relying heavily on case law, 

periodicals, treatises and documents. Internal criticism, the branch of historical method 

that seeks to achieve an understanding of what a source means, is employed to study 

judges' decisions in their social and political contexts, helping to discem the true 

meaning of the Courts' opinions. 

In order to apply this method of criticism and to understand what factors outside 

the parameters of a case may influence the Court's thinking, it also is necessary to 

understand the judges' decision-making processes. The principle of stare decisis, let 

the decision stand, lies at the heart of the American judicial process. Judges at all levels 

of the court system look to previous decisions for guidance in each new case. When a 

case arises wherein it becomes apparent to the court that the dynamics of society have 

changed to such a degree that the precedents of the past no longer serve the public 

interest, precedent is overtumed in a landmark decision. 

Benjamin Cardozo distilled four "directive forces" that affect the ongoing of the 

judicial process. They are philosophy or logic, history, tradition and sociology. He 

explained: 

Some concepts of the law have been in a peculiar sense 
historical growths. In such departments, history will tend to 
give direction to development In other departments, certain 
large and fundamental concepts . . . loom up above all 
others. In these we shall give a larger scope to logic and 
symmetry . . . . (In another) broad field . . . rule may, with 
approximately the same convenience, be settied one way or 
the other. Here custom tends to assert itself as the 
controlling force in guiding the choice of paths. Finally, 
when the social needs demand one's settlement rather than 
another, there are times when we must bend symmetry, 
ignore history and sacrifice custom in pursuit of other and 
larger ends.^ 

2 B. CARDOZO, THE NATURE OF THE JUDICIAL PROCESS, 65 (1921). 



The researcher relied on English translations of the relevant documents from th 

early years of Spanish and Mexican rule over Texas as first a colony, tiien a state, 

primarily using Gammel's Laws of Texas, the official reporter predating Texas 

Reports. 

The chronological naUire of the study dictated that review of tiie Hterature 

permeate the body of die dissertation, rather than being preliminary to it Organic law 

does take on a Ufe of its own, aging and changing over time, influenced by the people 

and events that interact with it While perhaps some other method could have been 

chosen, a chronological approach is the most reflective of this metamorphosis. 

Sources 

The list of primary sources consulted is dominated by cases, but also includes 

the text of the Education Article, the articles in earlier constitutions, and the debates anc 

journals of the Constitutional Convention of 1875. Law review articles, periodicals 

and other published sources were consulted to provide historical context 

Organization of the Dissertation 

The dissertation is organized chronologically, segmented consistentiy with 

major transitions of government in Texas, from colonial territory to statehood. The 

chapters that follow focus on the eras or issues enumerated below: 

Chapter H: 
Education by Church and State: 

The Spanish Colonial Era and Independent Mexico 

This chapter briefly summarizes the status of education during the Spanish 

colonial era, when education was a function primarily of the church. Further, it 

examines the very limited portions of Mexican constitutional and statutory law 



governing public education during the period of Mexican independence prior to the 

secession of Texas and the impact of this era on the formation of Texas Constitutions 

Chapter HI: 
Education in Texas and the Constitutions 

of the Republic and a Young State. 

This chapter considers the Education Article in die early Texas constitutions: 

die Constitution of die Republic of Texas of 1836; die Constitution of the State of 

Texas 1845, and the constitution following secession in 1861, and the Reconstructior 

constitutions of 1866 and 1869. Again, die impact of diese documents and diis perioc 

is considered as a part of die foundation for the Constitution of 1875. 

Chapter IV: 
Development of die Education Article of die Texas Constitution of 1876: 

The Convention of 1875 and Amendments. 

In order to further provide historical context, diis chapter begins widi an 

examination of the Constitutional Convention of 1875 and die extensive debates 

regarding the Education Article. It also details the history of the numerous amendmen 

to the article that have been passed to date. 

Chapter V: 
Development of the Education Article of the 

Texas Constitution of 1876: Litigation 

An extensive examination of cases, grouped section by section, helps clarify 

the development of die article up until the filing of Edgewood. 

Chapter VI: 
The Efficiency Clause Comes of Age: Texas' School Finance System 

and the Development of the Education Article 

This chapter begins with an examination of Rodriguez v. Texas, die federal 

precursor to Edgewood. Primarily, however, the chapter is a detailed look at 

Edgewood: Why was it filed? What districts were involved? What are die implicatio 



of its resolution? How has this case grown out of the historical context detailed in 

previous chapters? 

Chapter VII: Summary and Conclusion. 

The final chapter draws conclusions regarding the implications of the past and 

what may be expected in the future as Texas continues to look to its Constitution, its 

courts and its history for guidance in matters related to public education. The value of 

the study is assessed, and implications for further study are suggested. 
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CHAPTER n 

EDUCATION BY CHURCH AND STATE: 

THE SPANISH COLONIAL ERA 

AND INDEPENDENT MEXICO 

Introduction 

The quality and quantity of education available to residents of Texas during the 

rule of Spain and Mexico has been a subject of much debate — both at the time, and in 

the succeeding centuries. From Texas' earliest years an effort was made by the 

governmental hierarchies to require and provide for the education of its subjects. The 

success of that effort was limited, but the era is important because it represents the 

foundation of education in Texas, and of education law in Texas. This chapter will not 

solve that debate. It will, however, summarize the state of education in early Spanish 

Texas and in Texas as a state ui the Republic of Mexico in order to provide a context foi 

a variety of decrees, statutes, constitutions and other legal documents that span the 

more than 300 years between Cortes' landing at Vera Cruz in 1519, and the successful 

conclusion of the Republic of Texas' batde for independence from Mexico in 1836. 

The documents cited in this chapter were forerunners of the various 

constitutions of Texas, written during her struggle for independence, and once she 

became a Republic and later a state. They include several provisions for schools that 

later appear in Texas organic, case or statutory law. For example, early Spanish and 

Mexican decrees and Mexican constitutions provide precedent for the government's 

authority and interest in the establishment of schools, designation of state property for 

school buildings, payment of salaries and other provisions for teachers from public 

funds, and, perhaps most important, compulsory attendance. 



Several major differences between die early schools and those later established 

by Texans themselves also are evident School still was not free. Parents were expected 

and often required to pay for die teaching of dieir children. The entwining roles of 

Church and State with regard to education are difficult if not impossible to untangle. 

English translations of die early Spanish and Mexican documents are readily 

available and have been relied upon for more than a century by the legal community. 

Specifically, Gammel's Laws of Texas, the official reporter preceding Texas Reports, 

provides English translations of many early Spanish documents. When a document 

was taken from a source other dian Gammel's, a translation by Carlos Castaneda was 

sought One of Texas' most well-known and respected Texas historians, Castaiieda's 

seven-volume history of Texas provides great detail about all aspects of Texas history 

from 1519 to 1936. His classification and extensive translation of the Bexar Archives 

were cited by practically every source consulted.^ 

The Spanish Colonial Era 

In 1519, the great Spanish explorer Cortes landed at Vera Cruz, on the eastern 

coastline of modem day Mexico, and claimed the land for Spain. Within four years he 

petitioned the king for monks who could provide education as well as moral guidance 

for the Indians. Even before the king could have received Cortes' plea, three 

Franciscans arrived in New Spain in 1523: Fray Pedro de Gante, Fray Juan de Tecto 

and Fray Juan de Aora. 

^Castaneda also is the author of A REPORT ON THE SPANISH ARCHIVES, originally done in 
1923 in partial fulfillment of requirements for his Master of Arts degree at die University of Texas, 
represents a record of more than 2,000 documents found in the Bexar County Clerk's office, varying in 
lengtli from one to 80 pages. The earliest documents listed date from 1736, and tlie report as a whole 
covers the period from the founding of San Antonio to tlic close of Spiuiish and Mexican domination in 
1836. Tlie Bexar Archives, including but not limited to die documents indexed by Casiiuleda, have 
been an invaluable source of original mmiuscripts for Texjis historiiuis [hereinafter, B.A.]. 
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De Gante soon distinguished himself as die first educator in America.^ De 

Gante founded a school in Texcoco, not far from present-day Mexico City, "the first on 

die American continent to disseminate European culture." The school later was moved 

to Mexico City where it served ahnost a thousand students many of them of Indian 

nobility. Gante provided "religious instruction, elementary instruction in civil affairs, 

and apprenticeship training in the n-ade."^ 

A year later, and in response to Cortes petition to the crown. Fray Martin de 

Valencia arrived with 12 Franciscan missionaries. The Franciscans continued to direct 

education in the Americas, establishing missions, hospitals, convents and monasteries. 

In almost every case, a school for the natives was established in conjunction with the 

missions.'* In 1551, King Charles V of Spain signed an order for the founding of the 

University of Mexico, which opened its doors two years later, becoming the first 

university of this continent. Spanish efforts were generally weakened, however, by 

the encomienda system, a feudal system granted to Spanish conquerors by the throne 

which most scholars have considered to be nearer to slavery than to feudalism as 

practiced in Europe. Kneller also attributes the early Spanish failures to the 

introduction of European diseases that weakened and in some cases depopulated whole 

provinces, and to the weakness of the conquistadors' "white moral code" diat left a 

caste of "half-breed foundlings" in their wake.̂  

2pAULA ALEGRIA, EDUCACION EN MEXICO (1936) cited in ALBERT J. DELMEZ THE 
HISTORY OF THE CULTURAL MISSIONS IN MEXICAN EDUCATION, 48 (1949). 

3 GEORGE KNELLER, THE EDUCATION OF THE MEXICAN NATION, 28 (1951). 

^ ALBERT DELMEZ, THE HISTORY OF THE CULTURAL MISSIONS IN MEXICAN EDUCATION 
48 (1949). 

^ KNELLER, supra note 3, at 26-27. 
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The Missions 

The Spanish continued their expansion northward into New Mexico, 

establishing missions along the way. The mission system was a creature of both 

political and religious necessity, and an instrument of both Church and State. Missions 

were established "in the one case to convert the natives to Christianity, to implant the 

elementary lessons of civilized life, and in the other to make obedient subjects of the 

king."6 Several expeditions had been launched dirough Texas from as early as 1535. 

No real attempt at setdement was made, however, until the late seventeenth century and 

these efforts were soon abandoned. A second and more successful effort was begun in 

1716. Frederick Eby in his extensive Education in Texas Source Materials lists 

twenty-six missions diat were established in Texas between 1690 and 1791 (see Table 

2.1).^ Few of the missions, however, ever attained the needed population or longevity 

to merit the establishment of schools of any size or significance. Documentation and 

historical discussions of education in early Texas focus primarily on efforts at the 

missions in San Antonio, La Bahia and Nacogdoches. 

Correspondence between the King of Spain and the various military and 

municipal leaders of Texas includes mention and sometimes extensive quotations from 

earlier royal decrees regarding education, some from as early as May 10,1770. 

Castaneda reported that in 1807 the governor received a copy of a royal decree 

"enjoining him to carry out the provisions of the royal instructions of May 10,1770, 

^ FREDERICK EBY, THE DEVELOPMENT OF EDUCATION IN TEXAS 56 (1925) [hereinafter, 
EBY, (1925)]. Eby is one of the most frequently cited autliorities on matters related to die history of 
educadon in Texas, not only by odier scholars but in opinions of the courts. His earlier volume. 
Education in Texas Source Materials, UNIVERSITY OF TEXAS BULLETIN, No. 1824, April 25, 1918, 
[hereinafter, Eby (1918)] also is widely quoted and serves as an excellent source of primary documents 
in accessible, usable form. It is acompilauon of documents dating from the late eighteenth century 
through 1890. It provides a wealtli of primary source documents, compiled in roughly ciironologiail 
order. It includes a detailed index and bibliography. 

"̂ EBY (1918), supra note 6, at 3-4. 
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TABLE 2.1 
LIST OF MISSIONS ESTABLISHED IN TEXAS^ 

Year Name of Mission 
These were established near Nacogdoches to protect East Texas from encroachments of the French. 

1690 San Francisco de los T6jas (abandoned in 1693) 
1690 Santisima Nombre de Maria (abandoned in 1693) 

SECOND EFFORTIN EAST TEXAS 
Within reach of these six missions were some 4,000 to 5,000 Indians. This second effort was 

designed to be more permanent and a colony of Spaniards was attempted. Several of these missions were 
removed to San Antonio in 1731. 
1716 San Francisco de los Neches 
1716 La Puirisima Concepci6n 
1716 Nuestra Senora de Guadalupe de los Nacogdoches 
1717 San Josef de los Nazones 
1717 San Miguel de los Adaes 
1717 Nuestra Senora de los Dolares de los Ais 

MISSIONS AT SAN ANTONIO AND IN SOUTH TEXAS 
1718 San Antonio de Valero (Alamo) 
1720 San Jos6 de Aguayo 
1722 San Xavier de Ndxera 
1731 Concepci6n (removed from East Texas) 
1731 San Fernando 
1731 San Francisco de la Espada (removed from East Texas) 
1731 San Juan de Capistrano (removed from East Texas in 1726 to the Guadalupe River, and in 

1749 to Santo Dortea (New Bahia) 
1722 Espiritu Santo de Zuniga 

MISSIONS IN CENTRAL TEXAS 
These were established on the road to the East Texas Missions near the present town of Rockdale. 

1745 San Francisco Xavier 
1749 Candaleria 
1749 San Ildefonso 
1757-1758 Nuestra Senora de Guadalupe 

SOUTH TEXAS 
1754 Nuestra Senora del Rosario de los Cujanes 

ON THE LOWER TRINITY RIVER 
1756 Nuestra Senora de la Luz 

1757-58 
1762-66 
1762-69 

MISSIONS IN WEST TEXAS 
San Saba 
Canadaleria 
San Lorenzo 

SOUTH TEXAS 
1791 Refugio (removed the same year some distance to the West) 
In 1793 the more important missions were secularized, and their property U-ansferred from the Franciscan 
order to the regularly organized Catholic Church. Lands were parcelled out. each neophyte receiving a portion 
which he was henceforth to cultivate for himself. . . . Just how far this secularization extended at this time is 
not known, but all the missions were surrendered by 1825. The missions were from the start always intended 
merely to train the Indians to industrial and religious life as speedily as possible, and then they were to be 
followed by the setting up of regular civil conununities in accordance with Spanish methods of colonization. 

*Eby (1918), supra note 6, at 3-4. 
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November 28, 1772, and November 24, 1774, concerning the establishment and 

maintenance of schools in all Indian pueblos." According to the decree, natives 

assembled in the missions were to be taught in Spanish and made to learn to read, write 

and speak the language: ^ 

They were to be strictly forbidden to speak their own tongue 
in order that they might more easily master Spanish and 
communicate more freely with the Spaniards. The governor 
was ordered to establish schools, if they were not already in 
existence, to employ teachers who by experience and 
training were qualified for this work, and to draw on the 
royal treasury for their salary which had been stipulated in 
the former instructions.^ 

The number of Indians in the missions, however, was too small to justify the 

expenditure involved in fulfilling these orders, so little or nothing was done. 

The Augustinians and Jesuits were very influential during the middle and late 

colonial period, but limited in theiî  goals. The Augustinians focused primarily on 

preparation of the clergy. Neither showed much interest in the masses, instead limiting 

themselves to secondary and higher education, particularly for young Spanish 

gentlemen. They also did some missionary work among the Indians. The Jesuits were 

better known for their work among the Indians, and while their schools have been 

called the best in the country at the time, they also have been labeled as static and 

incomplete. The order was dissolved, however, in 1767. ̂ ^ 

^ Order of the King transmitted by N. Salcedo, May 1, 1807. A.G.I., Audiencia de 
Guadalajara, 103-3-1 [Dunn Transcripts, 1800-1819, pp. 177-178]) cited in 5 C. CASTANEDA, THE 
MISSION ERA: THE END OF THE SPANISH REGIME, 1780-1810, at 412 (1942). 

^ Order of the King transmitted by N. Salcedo, May 1, 1807. A.G.I., Audiencia de 
Guadalajara, 103-3-1 [Dunn Transcripts, 1800-1819, pp. 177-178]) cited in 5 C. CASTANEDA, THE 
MISSION ERA: THE END OF THE SPANISH REGIME, 1780-1810, at412 (1942). 

0̂ KNELLER, supra note 3, at 32. 
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The Decline of the Colonial Schools 

With the much praised exception of the work of Fray Pedro de Gante and the 

early friars, the colonial schools have been the object of significant, though reluctant, 

criticism by historians. The early schools were after all 

. . . essentially private enterprises with only meagre 
encouragement from the government... largely individual 
ventures of conscientious friars and citizens It is a 
marvel that they managed to survive in such large numbers, 
still rendering educational service of a sort in the face of 
neglect, indifference and opposition. ̂ ^ 

The virtual dearth of official documents or royal decrees regarding schools or education 

until the late eighteenth cenmry verifies this assessment. 

Historian George Sanchez suggests that the "culmral revolution inaugurated by 

Fray Pedro and his followers lay dormant after the sixteenth century by reasons of 

"economic exploitation and political anarchy" in New Spain. 12 He defends the 

importance of these colonial schools, however, in establishing a foundation for 

education in New Spain, and the western hemisphere. 

While they did not meet fully the educational need of New 
Spain, the colonial schools accomplished a great deal more 
than can be evaluated merely by recounting the number of 
schools and their graduates. The organization of guilds and 
brotherhoods of artisans, the rise of a professional group of 
private teachers, the organization and establishment of 
artistic, literary, and scientific centres give evidence of the 
unquestionable social and intellectual results of colonial 
education. The fact that, prior to 1775, the University of 
Mexico, the first institution of higher learning in the New 
World, had conferred more than one thousand doctors' 
degrees and more than twenty-five thousand bachelors' 
degrees, and that large numbers had obtained the title of 
Licentiate, Master or Arts, and similar degrees, indicates the 
influence of the colonial schools on the life of New Spain. ̂ ^ 

1 ^ GEORGE SANCHEZ, MEXICO: A REVOLUTION BY EDUCATION 46-47 (1936). 

^2/^. at 48. 

1-̂ W. at 44-45. 
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Though perhaps no worse off than schools in die English colonies of the same 

period, schools became a financial and poUtical victim of die ongoing batde between the 

church and throne. ̂ "̂  Despite their initial success, "the social and educational activities 

of the early friars passed like a dream into history." ̂ ^ 

Some conquistadors believed the friars offered the Indians too much education, 

and considered the practice dangerous. With the rise of a secular clergy, however, the 

natives were offered far less education. Finally, the church squandered so much of its 

wealth to maintain its extensive property holdings and sustain its batde for power 

against the state that "[ujnable to divert adequate funds for education, it bequeathed by 

default the responsibility of education to die State, which, like its donor, failed to accept 

its charge." ̂ ^ The church would not allow an extensive program of public education, 

so in areas where no active mission school had taken root private teachers contracted 

with parents to provide services, sometimes for money, others for barter in produce. 

Efforts at Private and Public Education 

Royal Decrees Regarding Education 

The earliest official record of any matter related to education included in 

Castaneda's extensive index of the Spanish Archives in Bexar Country is among the 

records of land grants and deeds of sale for June 28,1782, includes a deed of sale to 

Dionicio de Jesus Gonzalez whose occupation is listed as a teacher. Senor Gonzalez 

^'^ Kneller maintains the "educational theocracy which prevailed in tiie English colonies in 
America was far more stereotyped, intolerant and rigid tlian tliat in Mexico during tlie same period." 
(supra note 3, at 30). Others agree. In the English Colonics, New England was Calvinist, Uie middle 
colonies were largely settled by religious dissenters (Quakers and Anabaptists) and Uie Soutliem 
colonies were Anglican Cordasco has called the motivation of taxation for education in New England 
"purely religious" and an attempt to continue tlie Puritan tlieocracy, FRANCESCO CORDASCO, A 
BRIEF HISTORY OF EDUCATION 109-111 (1981). 

•5 DELMEZ, supra note 10, at 62. 

16/^/. at 67-68. 
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purchased one lot on Potrero street from a local widow for twenty pesos. ̂ ^ Later diat 

year, one of relatively few royal decrees extant on die subject of education was issued 

by die king. In it he ordered that schools should be established, teachers appointed 

and paid from die public treasury, and parents strongly encouraged to send their their 

children to the schools. He also ordered die creation of the first designated school fund, 

to be created with the proceeds of crops and stock "contributed" by die Indians 

"according to dieir ability." 

. . . I have determined that schools be established where 
they do not exist as ordered by law and stamtes; that die 
parents be induced, by the gendest means and without the 
use of coercion, to send their children to the said schools; 
that the payment of teachers be made; first from die proceeds 
of the revenue where there is any, and the rest out of the 
pubUc fiinds in agreement with the provisions made by law; 
diat the Presidentes and Audiencias look after the election 
of efficient teachers and the assignment of their salaries 
according to the population and conditions of the settlements; 
and that the Very Reverend Archbishops, and Reverend 
Bishops cooperate to this end personally and by means of 
tactful suggestions to die fathers of families; and diat they 
ask the priests to persuade their parishioners with the 
greatest gentieness and affability, of die advantage and 
expediency of their children learning Spanish for their better 
instruction in the Christian doctrines and polite intercourse 
with all persons Given in San Lorenzo el Real, die fifth 
of November, 1782 — I , the King, — by order of the 
King, our lord, Miguel de San Martin Cueto.^^ 

Apparendy litde was accomplished in response to the decree because thiity-

three years later, in a decree, issued July 6,1815, the king ordered viceroys, 

Presidentes, and Audiencias, and "charged and urged" die Archbishops and Bishops 

"to keep, observe, and fulfill what is provided therein concerning the establishment of 

'̂7 CARLOS CASTANEDA, A REPORT ON THE SPANISH ARCHIVES IN SAN ANTONIO TEXAS 
45 (1937). 

^̂  Royal Orders Establishing Schools in Spanish America, tiiuislated by Carlos E. Ciistancda, 
assisted by Mrs. Mattie Austin Hatcher, in EBY (1918) supra note 6, at 4-6. 
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schools. For this purpose diey should, in the setdements where there are religious 

communities, try to induce the individuals to take interest in education."^^ 

Earlv schools 

Don Jos6 Francisco de la Mata. Perhaps the most widely written about teacher 

in Spanish Texas during the colonial years is Jose Francisco de la Mata. In 1789 Mata 

petitioned the cabildo (city council) of San Antonio for a permit to open a school there, 

promising to educate the children "in their letters, in obedience to their parents, in 

loyalty to their country and in zeal for their religions."20 In his petition, Mata pled for 

compulsory attendance, stating: 

At the same time [I beg that you will] authorize the 
establishment of my school in the name of his Majesty (may 
God keep him) so that the fathers and mothers of families 
when their children are subjected to such slight punishments 
as may be necessary shaU not come as they have come, into 
my presence to irritate me and insult me by words and 
threats, a thing which has been noticed even by their own 
children. 21 

The cabildo granted Mata's request, conditioned on the approval of the parish priest and 

the ecclesiastical judge of the province. The license gave Mata the right to operate a 

school for six years, and parents were ordered to pay him twelve reales annually for 

each child enrolled. 

Apparendy the "gentlest means of persuasion" ordered by the king in 1782 

failed to elicit parental cooperation. In response to Mata's request for compulsory 

attendance. Lieutenant Colonel Juan Bautista Elguezabal proclaimed on 

19/rf. 

20 Jos6 Francisco de la Matii, Petition to Uie Cabildo, May 1, 1789, San Antonio, Bexar 
Archives; Cabildo, Decree, May 1,1798, San Antonio, BA cited in ODIE B. FAULK, ODIE B.,THE 
LAST YEARS OF SPANISH TEXAS, 1778-1821, at 102-103 (1964). 

21 Petition to the Cabildo, May 1, 1789, recorded by EBY (1918), supra note 6, at 9. 
(Originjil in die Bexar Archives.) 
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January 10, 1802, that "judges shall encourage parents to send their children to school, 

compelling diem to do so [if necessary] by heavy penalties."22 Elgudzabal later served 

as governor of Texas from 1803 to 1806. Exacdy how long Senor Mata's school 

survived is unknown; however, in May of 1792, three years after his petition, 

proceedings were initiated against him for escaping from jad where he had been held on 

charges of theft 1̂3 

Efforts to establish public schools. At least one historian cites the efforts in San 

Antonio as a ^flicker of light" calling it "a prolonged movement to open a school" and 

suggesting it as evidence that "education, the hand-maiden of democracy, was sought 

after in some of the frontier Spanish communities, contrary to the popular notion of a 

later day diat this need was entirely neglected in that society."^^ Educational progress 

remained stagnant, however, for more than a decade until, in 1802, Comandant-

General Nemesio Salcedo sent orders to all captains and commanders in the Interior 

Province. 25 

The benefits which result from the establishment of primary 
schools requires all my attention to secure their establishment 
in the presidios and other military posts, where the number 
of troops and setders is enough to provide a small salary for 
the individual who takes charge of such an important 
enterprise. Widi this purpose, I order that in fulfilling the 
duties of your office, you proceed at once to carry out the 

22 Proclamation of Juan Bautista Elgu6zabal, January 10,1802, in EBY (1918). supra note 6, 
at 11. Original in Bexar Archives. 

23 ADAN BENAVIDES, THE BEXAR ARCHIVES (1717-1836) A NAME GUIDE (1989). 

2^ LYNN PERRIGO, TEXAS AND OUR SPANISH SOUTHWEST 92 (1960). 

2^The orders to tlie aiptains and commanders were sent on April 6,1802, and copied to 
Governor Elqu6zabal, August 31. Eby notes Uiat tlie origin<il orders have not been found. Tlie available 
record is from a copy of tlie orders that was sent to tlie governor August 31, 1803, EBY (1918) supra 
note 6, at 11-13. 
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said establishment if there is none there and to perfect it in 
case it exists. 26 

He went on to specify that the teacher should be provided with a house, lands 

that could be cultivated, tax exempt status, and a permanent tide. Payment by parents 

was set at two reales per child, or five pesos for two children and so on, considerably 

less than had been requested by Senor Mata. Military officers and soldiers who had 

children in the school had payment deducted from their salaries. Salcedo further 

admonished the commanders to "try with gentieness and good example to urge the 

parents to place them in school for the benefit which results to them from a Christian 

education." 27 The requirement was limited to children under twelve, and apparendy to 

"sons" only. 

Elguezabal wrote the necessary dispatches to his two deputy commanders in 

Texas. The presidial captain at La Bahia answered that the community's teacher for the 

preceding twenty-two years had just died, which would indicate that some sort of 

school had been in place there since about 1781. He stated diat he would earnestly seek 

someone to resume the instruction at that post28 Lieutenant-Governor Ugarte wrote 

from Nacogdoches that Salcedo's order would be difficult to implement there because 

"the major part of this jurisdiction is composed of ranches distant from the settlement, 

and it is difficult to unite a sufficient number of children for the teacher to gain a 

subsistence. The number of children here is not yet twenty."29 Nevertheless, he 

pledged he would attempt to comply. 

26/rf. 

27/^. 

28 Uranga to Elgu6zabal, October 8,1803, La Balifa, Bexas Archives, cited in FAULK (1964) 
supra note 19, at 104. 

29 Response to die Order of Uie Com<uidaiite General, from Jos(3 Joaquin Ugiutc, November 1, 
1803, cited in EBY (1918) supra note 6, at 14. (Origimd in Bexar Archives.) 
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Elgu6zabal responded, informing Salcedo diat several rich inhabitants and the 

army officers had offered to contribute the funds needed to construct a school house. 

"School will be held," he declared. By July 1804, Salcedo noted that two schools were 

operating in Texas: one at La Bahia and one at San Antonio, and commended 

Elgu6zabal. Thus, Texas under Spain essentially had a compulsory school attendance 

law long before most regions of the United States. "The education was not free and 

could not have been of an extremely high quality, but those in positions of authority did 

more than normally would have been expected under the primitive circumstances."^® 

The pattern of leadership requiring provision for education is clear and 

consistent. The failure of their efforts is equally clear, however, as demonstrated by the 

repeated reports of attempts to "establish a school." Decrees and orders 

notwithstanding, another prolonged effort to establish a school in San Antonio was 

begun by the City Council in 1815. The Council offered to raise five hundred pesos a 

year to pay a primary school teacher, provided the government would furnish a 

building. Commandant General Arredondo responded by ordering the governor to put 

at the disposal of the city council any house being held by the Government on the 

conditions that it be used for a school and kept up by the city. Arredondo also 

recommended the creation of another designated school fund suggesting that the councd 

create a fund for the purchase of books and ink by selling some of the communal lands 

granted to the city. 

Eventually the council and governor agreed on the use of the former home of 

Erasmo Seguin as an appropiiate school site, and the hiring of Francisco Beramendi as 

teacher. In response to Arredondo's urging that lands be sold to create a supply fund. 

30 FAULK, supra note 19, at 102-104. 
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the Council asked permission to sell die abandoned Mission Concepci6n, but the 

commandant general would not agree to die sale of the mission lands.^^ 

The Federation of Mexican States 

Meanwhile, m 1810, the priest of an obscure village called Dolores had begun a 

revolt against the Spanish, leading about 80,000 poorly organized and unarmed 

Indians and mestizos toward Mexico City. Hidalgo and his followers were defeated 

and the priest was executed as a traitor, but another priest, Jos6 Morelos, kept the revolt 

alive and in 1813 assembled a congress that declared the Independence of Mexico. 

Morelos' following never approached that of Hidalgo's, but his rebels kept up their 

guerilla warfare for more than a decade.32 

Ultimately, it was a seiies of events m Spain that led to the success of the 

Mexican independence movement. King Ferdinand Vn, restored to his throne in 1814, 

had attempted to abolish the constitutional rule established in his absence. The army and 

the wealthy Spanish liberals revolted. The constitution they put in place would have 

deprived the colonial aristocracy in Mexico, as well as the clergy and the army, of 

significant power. These forces began plotting reactionary revolution. An ambitious 

colonel, Agustih de Iturbide, and rebel leader Vicente Guerroro agreed to the Plan of 

Iguala on Febmary 24,1821, which provided that Mexico would be independent of 

Spain, ruled by a constitutional monarchy. Spain rejected the treaty and Iturbide was 

proclaimed emperor by the army in May 1822, only to abdicate less than a year later 

316 C. CASTANEDA, OUR CATHOLIC HERTTAGE IN TEXAS 1519-1936, TRANSITION 
PERIOD, THE HGHT FOR FREEDOM 1810-1836, at 124-125 (1950). Castafieda cites several documents 
from the Bexar Archives in this regard: Governor to Arredondo, May 1,1814; Arredondo to Governor, 
May 31,1814, Arredondo to Governor, April 14,1815; Governor to Commandant General, May 24, 
1815; and Arredondo to Governor, June 31,1815. 

32 LEWIS NEWTON, AND HERBERT P. GAMBRELL, A SOOAL AND POLITICAL HISTORY OF 
TEXAS 68-72 (1935) [hereinafter Newton]. 
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when he was unable to suppress an insurrection led by Antonio L6pez de Santa Ana.^^ 

Texans, situated far from the action in Mexico, had litde to do with the revolution. But 

they would have much to do widi Santa Ana. 

Mexico was organized into a confederacy of states, Coahuila and Texas 

comprising a single State. The transition brought Texas under a constitutional 

government for the first time, and die era produced die first three in a long series of 

constimtions for Texas. Only a short time passed before Texans grew dissatisfied widi 

status as an adjunct to Coahuila. They drafted and proposed their own state constitution 

which was rejected, and eventually began their batde for independence. In the interim, 

education floundered. Mexico relegated the role of education to the states. The states 

often assigned the tasks to the Ayuntamientos, and the Ayuntamientos had neither the 

funds nor the knowledge to do anything, so little was done, despite an abundance of 

laws and decrees. ̂ ^ 

Perhaps because Texas and Mexico have been neighbors for so long, many 

Texans recognize the impact of Mexico on Texas culture more clearly than they do that 

of Spain. The Spanish rule over Texas, however, spanned more than three centuiies. 

Mexican dominance, at least govemmentally, lasted less than two decades. The 

Mexican Federation was even newer as a nation in the 1820s than was the United States 

in the 1790s. Eby notes that the year of independence for the Mexican government also 

"marked the permanent entrance of the Anglo-American colonists into Texas."^^ On 

January 17, 1821, after two years of trying, a Connecticut born business man and 

miner named Moses Austin received word that the Spanish would grant him permission 

33/J. 

3̂ * C. EVANS, THE STORY OF TEXAS SCHOOLS 24 (1955). 

35 EBY (1918), supra note 6, at 28. 
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to establish a colony in Texas. Already ill when die word arrived, Austin died before 

he could undertake his mission and so the task was left to his son, Stephen F. Austin, 

who already was in New Orleans seeking immigrants. 

Education in die Constitutions and Statutes of Mexico36 

The Constimtive Acts of the Mexican United Stiites 

The Mexican constitutions were patterned somewhat after die U.S. 

Constitution. The nation was born, however, from a vastiy different culture, witii a 

population more sparsely scattered, and at a time when die clash of mingling 

nationalities and languages rang loudly. The Constitutive Acts of die Mexican United 

States, passed January 21, 1824, addressed education under Tide 3rd, Section 5th, 

Article 50: 

The exclusive powers possessed by die General Congress 
are the following, viz: 
1. To promote instruction by securing for a limited time to 

authors the exclusive privilege to their works; by 
establishing colleges for the Marine, Artillery, and Engineer 
Departments; by erecting one or more 
establishments, for die teaching of the natural and exact 
sciences, the political and moral sciences, the useful arts and 
languages; without prejudice to the rights which the states 
possess, to regulate the public education in their respective 
states.3'7 

Later however, in Title 6th, Section 2nd, titled "Of the obligations of the States," no 

mention is made of education or schools.38 

3^ Documents cited are from GAMMEL'S LAWS OF TEXAS. For more convenient reference, 
these documents also are printed in English in: WILLIAM KENNEDY, TEXAS: THE RISE, PROGRESS 
AND PROSPECTS OF THE REPUBUC OF TEXAS, Reprinted from the Second Edition, published in 
London in 1841, Fort Worth: Molyneaux Craftsmen, Inc.: 1925 [hereinafter Kennedy, 1841]. 

3*71 H. GAMMEL, LAWS OF TEXAS, 78 (1898). 

3^ Stephen F. Austin participated as an advisor, diough not a voting delegate, at the Mexican 
Constitutional Convention. The following sections of a "Project of a Constitution for die RepubUc of 
Mexico. Formed by Stephen F. Austin of Texas, City of Mexico, March 29,1823," taken from die 
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Conflict was inevitable. The new government recognized education as a 

function of each separate state and decreed that it should be a lay education. However, 

"it was not easy to establish this principle in the face of die power of the Church and the 

support given it by the conservative elements in Mexico."39 

Constitution of the State of Coahuila and Texas 

Subsequendy, the Constimtion of the State of Coahuila and Texas, published 

March 11,1827, declared the Roman Cadiolic Apostolic Religion "shall be die religion 

of the state. The state protects by wise and just laws, and prohibits the exercise of any 

other." ̂ ^ Nationally, the separation of church and state under Mexico and the 

antagonism shown towards the church and its schools rendered impotent any good that 

Austin Papers., are included in EBY (1918), supra note 6, at 103-104, Eby notes that "any influence on 
the formulation of the Mexican Constitution adopted in 1824 is highly conjectural." 

CHAPTER I 
Constitutional and Fundamental Maxims 

Art. 26. Despotic Governments have endeavored to keep the minds of the people in darkness by 
prohibiting the inuroduction of books prescribed for their liberal principles. Free Governments on the 
contrary have thrown open the door for the admission of all without exception, and experience has fully 
proved the beneficial effects of this liberal policy in enlightening the people, who, very soon 
discriminate between any evil, irreligious, or immoral doctrines which such books may contain, and 
the pure and virtuous ones; rejecting the former, and profiting by the latter. All resuictions or 
prohibitions therefore on the introduction, sale or reading of books, are calculated to prevent the 
diffusion of intellectual light, and knowledge: to retard the improvement of tlie Nation, by perpetuating 
ignorance, Superstitution (sic) and servile principles, and are at variance with die genius of free 
institutions, and shall never be imposed under any pretext whatever. 
Art. 27. A nation can only be free, happy and great in proportion to the virtue and intelligence of the 
people; the dissemination of useful knowledge and of the arts and sciences is dierefore of primary 
importance to national liberty and prosperity, and to affect this great object, it shall be die duty of 
Congress to provide by every means in dieir power for the speedy estabhshment of Schools, and 
academies and colleges diroughout the whole nation for die instruction of youdi and children. 

Of die Powers of Congress 
Art. 25 To establish a general system of education and to appropriate the public funds or any public 
property for die endowment and support of schools, academies and colleges or oUier litenuy 
institutions. 

39 SANCHEZ, supra note 6, at 50. 

'̂ O CONSTITUTION OF THE STATE OF COAHUILA AND TEXAS, PRHLIMNAKY PROVISIONS, 
Art. 9, as quoted in 1 H. GAMMEL, LAWS OF TEXAS 423-424 (1898). 
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could othei-wise have been accomplished by the church schools. Meanwhile, at the state 

level, establishment of a state religion resulted in growing resentment among the many 

protestant Anglo-American colonists. 

In response to the edict of the national constitution, public education was 

addressed by Title VI of die Constitution of the State of Coahuila and Texas: 

Art. 215. In all the towns of the State a suitable 
number of primary schools shall be established, wherein 
shall be taught reading, writing, arithmetic, die catechism of 
the Christian religion, a brief and simple explanation of this 
constitution, and that of the republic, the rights and duties of 
man in society, and whatever else may conduce the better 
education of youth. 

Art. 216. The Seminaries most required for affording 
the public the means of instruction in the science, and arts 
useftil to the state; and wherein, the aforementioned 
constitutions shall be fully explained, shall be established in 
suitable places, and in proportion as circumstances go on 
permitting. 

Axt. 217. The method of instruction shall be uniform 
throughout the State; and with this view, also to facilitate the 
same, congress shall form a general plan for public 
education, and regulate by means of stamtes and laws all that 
pertains to this most important object.'*^ 

An assortment of regulations passed by the Congress of the State summarily 

handed over responsibility for the establishment, administration, and funding of 

schools to the Ayuntamiento, which also was given responsibdity for hospitals and 

poor houses. The colonization contract with Stephen F. Austin required that schools 

established in colonies must instruct in the Spanish language.'^^ Otherwise, the first real 

attempt by the State of Coahuila and Texas to implement the Constitution's mstniction 

^^ 1 H. GAMMEL, LAWS OF TEXAS 451-452 (1898). 

42THE COLONIZATION LAWS OF THE MEXICAN FEDERATION AND THE STATE OF COAHUILA 
AND TEXAS passed from 1823-1831 make no provision for education [translated in KENNEDY (1841) 
supra note 37]. 
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to the states to regulate schools was die establishment of a system of Lancasterian 

Schools by Decree No. 92 in May 1929. 

The Lancasterian Schools 

The Lancasterian system was developed in England by Andrew Bell and Joseph 

Lancaster in the early part of the 1800s, and grew in an attempt to meet the shortage of 

schools and teachers there. In these schools a headmaster taught the older students, 

and those of greatest potential. In turn, these students became monitors, serving as 

pupil-teachers of smaller groups of chddren. The schools were organized in quasi-

military fashion and could be operated at relatively low cost because several hundred 

children could be taught by only one headmaster. A Lancasterian school was opened in 

New York City in 1806, and die movement began to spread in the New World. 

The Lancasterian Company was founded in Mexico in 1822 and achieved 

considerable progress by 1840, operating both day and night schools, schools for 

women and a normal school to train monitors. ^^ 

In 1829, Decree No. 92 of the State of CoahuUa and Texas established, or at 

least sought to establish, a system of Lancasterian schools throughout the state. A 

school was to be situated in the capital of each department, serving 150 pupils, taught 

by three teachers, each of whom would be paid $8(X) annually. Chddren identified by 

the Ayuntamiento as unable to pay were to be "received gratis . . . being furnished by 

the state with what articles they need for their instruction." Attendance was decreed 

compulsory and a school fund was established in each department to defray 

expenses.^"* 

'*3 DELMEZ, supra note 10, at 71. 

'^ 1 H. GAMMEL, LAWS OF TEXAS 237-240 (1898). 
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A year later, however, the schools apparently had not been established. Decree 

No. 129, dated April 13,1830, specified that "in view of the obstacles that have arisen 

for strictly fulfilling die decree No. 92," six primary schools should be established and 

located among the departments in central locations. Teachers' pay was decreased to 

$500 annually.45 

Between 1830 and 1833, an assortment of other laws and decrees were passed 

by the state and national congresses, and several decrees issued by the Office of the 

Secretary of State in response to executive orders from the Vice President of the United 

Mexican States. Most, however, were administrative in nature. None responded to the 

frequent complaints of the Texans, well worded in an 1832 "Memorial of the 

Inhabitants of Bexar to the Honorable Congress Relative to Their Grievances and 

Suggesting Measures for Their Relief: 

Many have been the demands of these Towns for the 
erection of primary schools at the expense of the State, in 
view of the poverty of the inhabitants and their meagre 
mimicipal fimds, and never have they been heeded. They 
have been pacified only by the dictation of laws in which 
specious regulations have been proposed, but always with 
the understanding that diey [the schools] be paid for with the 
funds of the Ayuntamientos, or that the amount necessary 
for die support of said schools be raised from the mition 
charged the students ^^ 

The Proposed Constitution for the State of Texas 

Texans resented their lot widi Coahuila for a variety of reasons. The Roman 

Catholic religion had been declared the religion of die state; restrictions had been placed 

45 1 H. GAMMEL, LAWS OF TEXAS 258 (1898). The Mexican government continued its 
interest in die Lancasterian system long after Texas won its independence. In 1869, the Mexican 
congress voted 50,000 pesos for the continuance of die Lancasterian schools. They remained in 
operation until 1890, "dissolving, largely because of their inability to cope with die rising tide of 
science" (DELMEZ, supra note 10, at 71). 

^6 EBY (1918), supra note 6, at 81. Eby's note regarding this document reads: "Translated by 
Kadierine Elliott. Original among die Nacogdoches Papers." 
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on slavery; four-fifths of the state legislators were to be chosen from the Mexican 

population of Coahuila, and no provision was made for trial by jury. Texans lived 

under this constitution for nine years, while the Mexican central government grew 

increasingly tyraimical. In October 1832 the first of three conventions of elected 

delegates was conducted at San Felipe de Austin. Delegates there discussed the 

advisabdity of seeking separation from CoahuUa, but remaining a state in the Mexican 

Federation. At a second meetmg in April 1833, a constimtion for the proposed state 

was drafted, along with a petition requesting approval from Mexican authorities.'̂ '̂  

Education was addressed in Art. 26 of the General Provisions: 

The benefits of education, and of useful knowledge, 
generally diffused through a community, are essential to the 
preservation of a free government. The protection and 
advancement of these great objects are given in special and 
solemn charge to the legislamre. It shall be a particular duty 
of the government to patronize and cherish the interests of 
literamrc, of science, and the arts; and as soon as practicable, 
to establish schools where the poor shall be taught gratis."^ 

The plea was rejected by Mexican audiorities. Whde the provision recognized 

the importance of education and provided for the establishment of schools, it is 

significant and foretelling, diat diis, truly die first constitution drawn by Texans for 

Texans, made no provision for free schools, other dian for the poor. 

With the rise of Santa Anna, and his apparent desire to make himself supreme 

ruler, Texans grew increasingly fearful. In October 1835, they convened for a third 

time at San Felipe de Austin and drew up formal resolutions charging Santa Anna widi 

having overthrown the federal institutions of Mexico. They delayed their formal 

"̂7 P.M. STEWART AND J.L. CLARK, J.L., THE CONSTITUTION AND GOVERNMENT OF 
TEXAS 5 (4Ui ed. 1949). 

48 coNSTmrnoN OR FORM OF GOVERNMENT OF THE STATE OF TEXAS MADE IN GENERAL 

CONVENTION; IN THE TOWN OF SAN FEUPE DE AUSTIN IN THE MONTH OF AFRIU 1833. (1833). 
Printed at Uic Office of Uic Commercial Bulletin: New Orleans. (Av:iilablc at the University of Texas 
Law School Archives). 

29 



declaration of independence untd March 2,1836, at which time diey also formulated die 

first Constitution of the Republic of Texas. 

Conclusion 

From the sixteenth century onward, govemment included education in its goals 

for New Spain. While the motivation at times may have been less dian altruistic, die 

recognition of education's impact on a society was clear. Despite noble efforts by die 

early friars, the success of the colonial schools is limited at best. Nevertheless, the era 

is important because it represents the foundation of education in Texas, and of 

education law in Texas. 

The two batties for independence, first of Mexico from Spain in 1821, and then 

of Texas from Mexico in 1836, brought Texas under constitutional government for the 

first time. Patterned after the U.S. Constitution, the role of education was left to the 

states by the Mexican document. 

Texans, tied like fettered step-children to Coahuila, found themselves governed 

by a state constitution that re-established the tie between church and state by requiring 

the teaching of the catechism and making Catholicism the state religion. Attempts to 

establish a system of schools floundered. Less than a year after the passage of Decree 

No 92, which ordained a system of Lancasterian Schools, a second decree was passed 

as a stopgap against the failure of the effort Teachers' salaries were decreased and 

most of the responsibdities for establishing, administrating and financing schools were 

passed on to the local level. The Ayuntamientos lacked the money and knowledge to 

begin such a gargantuan task among their sparse and poor populations. 

The legal status of education in Texas during die dominion of Spain and Mexico 

established some important precedents. Specifically, the government's audiority and 

interest in the establishment of schools, designation of state property for school 
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buildings, payment of salaries and other provisions for teachers from pubUc funds, 

and, perhaps most important, compulsory attendance were clearly legislated by die 

various laws and constitutions of the era. Additionally, the "contributed" stocks and 

crops of the Indians "according to their abdity" to pay, and the use of the proceeds of 

these assets for the benefit of the mission schools, essentially comprised the first school 

ad valorem tax and designated school fund. Equally foretelling, schools became a 

financial and political victim of the ongoing batde between church and state. As wdl be 

seen in subsequent chapters, the namre of the political batdes changed in the nineteenth 

and twentieth centuries. The schools, however, would remain a financial pawn at the 

negotiating table. 
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CHAPTER m 

EDUCATION IN TEXAS AND THE CONSTITUTIONS 

OF THE REPUBLIC AND A YOUNG STATE 

Texas has her captains, let her have her wise men. 
Mirabeau B. Lamar ^ 

Introduction 

Texans turned eagerly to the task of self government, a fortimate aptimde given 

the rapid succession of governments diey created or cowered imder between 1836 and 

1876. Three wars on the batdefield and many more in the state house left the school 

house nearly as desolate as it had been under Mexico and Spain. After 300 years as a 

Spanish colony, and two decades as a Mexican state, Texas produced a virtual catalog 

of constitutions. This chapter will consider those early constimtions and some of the 

appropriate enabling legislation. In the final portion of the chapter, focus will turn from 

legislation to litigation. Not until die late nineteenth century did school issues begin 

reaching the courts. From that point on, as will be shown in later chapters, the courts 

played an important role in the interpretation and functioning of die Education Article. 

The Republic 

Although Texans decried the disregard for education by Spain and Mexico, 

they proffered litde improvement during their decade as a Republic. Much like their 

predecessors, they passed laws that "established" school systems but, despite die 

efforts of leaders such as Anson Jones and Mirabeau B. Lamar, failed to recognize, let 

alone clear, the hurdles of geography and politics. 

1 From the preamble to die Constitution of die Philosophical Society of Texas, written by 
Mirabeau B. Lamar, founding president of the society and later Governor or Texas, cited in EBY 
EDUCATION IN TEXAS SOURCE DOCUMENTS, 132-133 (1918). [hereinafter EBY (1918)] (Original 
source. Telegraph and Texas Register, Houston, January 13,1838). 
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The Constimtion of die State of Texas, passed in 1845, included an Education 

Article, labeled by many an artful product of political compromise. The legislature and 

the counties, however, made litde attempt at compromise, or anything else, on behalf of 

education. Consequendy, litde genuine progress was realized prior to the Civil War. 

The Declaration of the People of Texas and Provisional Government, Proclaimed and 

Adopted in General Convention, at San Felipe de Austin, November 3,1835, set forth 

no provisions with regard to education. Primarily it established a bare bones 

govemment designed to provide strucmre and direction for the duration of the 

revolution. The Declaration of Independence, signed four months later, however, 

harshly criticized the Mexican government's failures with regard to schools. It also 

aggrieved that the Mexican govemment "has sacrificed our welfare to the State of 

Coahuila," and rejected Texas' petition "in die humblest terms, for the establishment of 

a separate State govemment... in accordance with the National Constitution . . . . " 

To place the heated rhetoric of these documents in context, it must be 

emphasized that theirs were the words of a war in fidl conflagration. The Batde of 

Gonzalez, fought over the infamous "Come and Take It" cannon, resulted in die first 

defeat of Mexican forces on October 2,1835, a month before die Provisional 

Govemment was established at San Felipe de Austin. "Old Ben Milam" and his forces 

stormed San Antonio and forced its surrender by die Mexicans on December 10,1835, 

only to lose it again at die Batde of die Alamo, March 6,1836, four days after the 

signing of die Declaration of Independence. 

In retrospect, many Texas historians have labeled die Texans' complaints 

against Mexico with regard to education "drastically unjust, if not wholly groundless," 

citing the numerous Spanish and Mexican laws and decrees at bodi die state and 
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national level.^ Eby credits the failure of Mexican education to poverty, both of the 

people and the state; Indian raids and "pestilences" which decimated the population; the 

lack of teachers and books; and the church's interest only in religious training.^ Many 

of these same problems were at fault for Texas' failure to improve upon die situation. 

High expectations and the resulting frustration conceming the state of education 

under Mexico must be credited in part to the intellectual stature and background of 

much of Texas' leadership. Many Texas leaders, like Stephen F. Austin, had 

immigrated from the East and were highly educated people. Barker asserted that: 

. . . the diplomatic correspondence and other state papers of 
those who carried on the govemment of the Republic do not 
suffer in comparison with similar documents of other 
countries and periods—and they possess the additional 
distinction of having been written by the men who signed 
them. In short, when judged in relation to time and 
circumstance—as all historical conditions must be judged — 
Texans need feel no sense of apology for the level of 
education in the Republic."* 

Eby agreed: 

Rarely, if ever indeed, have the leaders of any pioneer 
republic counted so large a proportion of highly educated 
men. Writers of diat time, such as Thomas J. Pilgrim, who 
was a discriminating observer, declared that the people of 
Texas were as culmred and no more vicious or criminal than 
people in other parts of die country Moreover with but 
a few exceptions the chief representatives of the Republic 
were profoundly interested in die preservation of culture and 
in the establishment of some system of public education.^ 

2 EBY, THE DEVELOPMENT OF EDUCATION IN TEXAS 80 (1925). [hereinafter EBY (1925)]. 

3 Id. at 74. 

4 E.G. BARKER, Life in the Republic of Texas 34 (1941). Reprinted from die proceedings of 
the Philosophical Society of Texas 1941 [hereinafter BARKER (1941)]. 

5EBY(1925),fl^pra n o t e ! 
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Nevertheless, these men of great background and intellect failed to inject more than a 

cursory reference to education in the first Constitution of the Republic. 

The Constitution of the Republic of Texas 

The first Constitution of die Republic of Texas, signed March 17, 1836, made 

its only reference to education in General Provisions, Section 5: "It shall be the duty of 

congress, as soon as circumstances will permit, to provide by law a general system of 

education." 

The first Congress failed to address public education in any manner, limiting its 

legislation on schools to the granting of five charters to private schools or colleges. The 

second Congress, did litde better, despite articulate pleas from Anson Jones, David G. 

Bumet and sixty others who presented a memorial to Congress seeking a portion of the 

public domain to be designated for educational purposes. It read in part: 

An infant Nation like our own must be guided in her 
measures, in some degree, by the prevailing opinions of 
other nations, and no act of this Govemment could more 
deeply impress them widi a favorable opinion of its wisdom 
and policy than an early attention to the subject of popular 
education, and the establishment of such a system as shall do 
honor to the Nation and guarantee to our posterity the 
blessings for which we have been and are contending.^ 

Several bills on education were introduced, including one that would have 

designated 10,000 acres for education. The latter was killed however when it was 

referred to the Judiciary Committee which delayed any action untd the last day of the 

session.'^ 

6 WILLIAM STUART RED, THE TEXAS COLONISTS AND REUGION, cited in EBY (1925). 
supra note 2, at 85. 

7 Anson Jones, Memoranda and Official Correspondence Relating to the Republic of Texas, at 
27, cited in EBY (1918), supra note 1, at 148. 
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The election of Mirabeau B. Lamar as president of the Republic later in 1838 

marked an important tuming point for education in Texas. 

President Mirabeau B. Lamar 

Lamar was an ardent advocate for education. As founding president of the 

Philosophical Society of Texas,^ Lamar wrote, on behalf of the society, a memorial to 

Congress on the subject of education, to which was attached the preamble of the 

Society's constitution: 

(Texas) calls on her intelligent and patriotic citizens to 
furnish to the rising generation the means of instmction 
within our own borders, where our children—into whose 
charge after all the vestal flame of Texian liberty must be 
committed—^may be indoctrinated in sound principles and 
imbibe with their education respect for their country's laws, 
love of her soil and veneration for her institutions.... 
Texas has her captains, let her have her wise men.̂  

Once elected governor, Lamar's first address included an extensive passage on 

the subject of education, now considered a classic. Read in the context of succeeding 

centuries it seems at once profound, prophetic, and perhaps naive: 

. . . Education is a subject in which every Citizen, and 
especially every parent, feels a deep and lively concem. It is 
one in which no jarring interests are involved, and no 
acrimonious political feelings, excited; for its benefits are so 
universal that all parties can cordially unite in advancing it. It 
is admitted by all diat (the) cultivated mind is die guardian 
genius of Democracy, and while guided and controlled by 
virtue, the noblest attribute of man. It is die only dictator that 
freemen acknowledge, and die only security diat freemen 
desire Let me therefore urge it upon you, Gendemen, 
not to postpone this matter too long. The present is a 
propitious moment, to lay die foundation of a great moral, 
and intellectual edifice which will in after ages be hailed as 

8 The Society was formed during the first session of the Texas Congress as a "purely literary" 
organization. Odier officers included Ashbel Smidi, Anson Jones, and David Bumet. 

9 Telegraph and Texas Register, Houston, January 13,1838, cited in EBY (1918) supra note 
1, at 132-133. 
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die chief omament and blessing of Texas. A suitable 
appropriation of land to the purpose of general Education, 
can be made at this time without inconvenience to the 
Govemment or die people; but defer it until the public 
domain shall have passed from our hands, and die 
uneducated youths of Texas, will constitute die living 
monuments of our neglect and remissness.... To 
commence a liberal system of education a few years hence 
may be attended with many difficulties. The imposition of 
taxes will be necessary. Sectional jealousies will spring up; 
and the whole plan may be defeated in selfishness; or be 
steered to languish under a feeble and inefficient support; a 
liberal endowment which will be adequate to the general 
diffusion of a good mdimental education in every district of 
the Republic, and to the establishment of a University where 
the highest branches of science may be taught, can now be 
effected without the expenditure of a single dollar. Postpone 
it a few years, and millions will be necessary to accomplish 
the great design. ̂ ^ (emphasis added) 

Castaneda gives Lamar credit for making "the people of Texas conscious of the 

need of public education.''̂ ^ Under his leadership enabling legislation for the vague 

Constitutional provisions was passed in 1839 and 1840. The Act of 1839 provided that 

each county should have three leagues of land set aside "for the purpose of establishing 

a primary school or academy," and "fifty leagues of land... set apart and appropriated 

for the establishment and endowment of two Colleges or Universities." The Act 

specified that "none of the lands appropriated and set apart by this act for the purposes 

of education, shall be disposed of in any manner except by lease, until the expiration of 

three years, and none of said lands shall be disposed of by lease for longer than three 

years."^^ It did not, however, provide the needed administrative machinery to make 

the law workable, and was a disappointment to education advocates. ^̂  

10 H.J. of Tex., 3rd Congress (1938), at 168-170, cited in EBY (1918) supra note 1, at 150-
152. 

11 C. CASTANEDA. 7 OUR CATHOUC HERITAGE IN TEXAS 1519-1936, (Supp. 1936-1950 
THE CHURCH IN TEXAS SINCE INDEPENDENCE 1836-1950, at 34 (1958). 

12 2 H. GAMMEL, LAWS OF TEXAS 134-136 (1898). 

13 C. EVANS, THE STORY OF TEXAS SCHOOLS 48 (1955) [hereinafter EVANS (1955)]. 
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The following year, the Act of 1840 began die administrative process by 

designating the Chief Justice and two Associate Justices of every county as ex-officio 

boards of school commissioners, and granting them power to dispose of the school 

lands; to organize school districts; and to examine, certify, and hire teachers.̂ "^ 

The major problem with both pieces of legislation was that in most areas of the 

state, land was not "a ready resource for raising capital when every individual could 

obtain more than he could use merely on condition of setdement and improvement, or 

in compensation for military service."^^ On the other hand, some of the more 

populous counties had little land left of any value. The problems of sectional 

differences and "inefficient support" that Lamar had expressed concem about were 

realities in spite of his efforts. 

Evans has suggested that Lamar, Bumet, Jones, Ashbel Smith and A.J. Yates 

"had in mind a national system of schools under the control of Congress but this could 

not have been accomplished by land grants *without the expenditure of a single dollar' " 

as Lamar had hoped, î  Conversely, Eby asserted that "There is no evidence that any of 

these men had in view a state-endowed, state-supported, and likewise state-controlled 

14 2 H. GAMMEL, LAWS OF TEXAS 320-321 (1898). 

15 BARKER (1941) supra note 4, at 32-33. 

16 EVANS (1955), supra note 13, at 51. All of these men were well educated themselves. See 
WALTER P. WEBB, (ed.) THE HANDBOOK OF TEXAS (1952). Bumet, bom in Newaric, N.J., studied 
and practiced law in Ohio before moving to Louisiana and later Texas (Vol. 1 at 252). Ashbel Smith 
graduated from Yale in 1824 at die age of 19 and later received is medical degree there, serving as the 
Surgeon General of the Texas Army during die revolution (Vol. 2, at 620). AJ. Yates was bom in 
Hartford, Conn, and earned a master's degree from Union College where he was a member of Phi Beta 
Kappa, in Texas he earned recognition as a lawyer, college professor and audior (Vol. 2 at 942). Also 
see DICTIONARY OF AMERICAN BIOGRAPHIES, (vol 1). Austin was a student in Colchester, Conn . 
"in die severe aunosphere of Yale College,_from age 11 to 14, Uien spent two years at Transylvania 
University in Lexington, Ky. "in die geni^ atmosphere of Henry Qay at his prime" (at 437). Jones, 
bom in Great Barrington, Mass., taught school and sold dmgs, finally receiving his medical degree in 
1827 from Jefferson College in Canonsburg Pa. after many interruptions (at. 161). 
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system for the training of the young."!*̂  At least one document from his own source 

book, however, would suggest odierwise. A letter to President Lamar from Yates, a 

vigorous advocate of education, dated March 4,1839, addressed the problem of county 

endowments and county control: 

There are many Counties, where very valuable and choice 
lands cannot be had at this time, and if such Counties (which 
are the most populous and therefore in most need of good 
schools and financial aid, immediately) are compelled to 
derive their funds from lands located in odier counties less 
populous, they must make a sacrifice of those lands, and 
receive less benefit from them, than the less populous 
Counties would do, which will not need aid for some time to 
come.i^ 

Yates went on to recommend the organization of a school system on a statewide level, 

funded by a general fund of the state, and including the appointment of a University 

chancellor, a state certification process for teachers, pro rata appropriation of the state 

fund based on student population, annual election of county tmstees, and provisions 

for a school farm and boarding house "at such price and under such regulations as the 

Tmstees . . . may prescribe."!^ 

Yates' recommendations reflected movements that were being accepted in other 

parts of the country, primarily in the northeast: 

By the middle of the century the issues covering public 
education had been clarified. Horace Mann in 
Massachusetts, Henry Barnard in Rhode Island and 
Connecticut, Caleb Mills an John Pierce in those extensions 
of New England — New York, Indiana and Michigan — 
had made the decade of the 1840s a decade of crystallization. 
Late-blooming older states and die new states had a program 
of education to talk about — not just an appeal to justice and 

17 EBY (1925) supra note 2, at 90. Eby never acknowledges diis conflict 

l^AJ. Yates. Original source: Lamar Papers. Texas State Library, cited in EBY (1918) supra 
note 1, at 182-83. 
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ideals. When legislatures acted to provide education, diey 
provided money also— and enough to go a long way in the 
support of the schools, not just incentive money.̂ o 

Texas was not so quick to follow, however. Lamar's term of office ended in 

1841 without significant further legislation, odier than the chartering of numerous 

private institutes, colleges and schools. The Republic had incurred an additional 

indebtedness of more than $3.7 million, the currency was badly depreciated, and no 

funds were available to establish schools. 

The word "efficiency" was nowhere used in the Constitution's reference to 

education, nor in the enabling legislation passed to date, however, Yates concem over 

the unequal benefit of the school lands to die diversely populated counties of Texas was 

at heart an efficiency issue when read in the context of litigation yet 150 years in the 

future. 

Patriotic orators of the time were fond of using such superlatives as "vast," 

"immense," and "splendid," when referring to Texas' domain. Yet, the impact and 

inherent problems of her size and diversity, and the cultm^ variations those differences 

imposed, seldom were addressed in either organic or statutory law. 

The Constitution of the State of Texas 

The signing of die Constitution of the State of Texas was the last step in the 

long road to annexation by the United States. The movement for annexation had begun 

as soon as Santa Anna was defeated at San Jacinto. 

Sam Houston, immediately after his election as president, sent a representative 

to offer Texas to die United States. President Martin Van Buren rejected die proposal 

and Houston withdrew his offer. The Lamar administration strongly opposed 

annexation, but Houston, reelected in 1842, renewed die effort. The United States 

20 PAUL R. MORT, W. REUSSER, AND J. POLLEY, PUBUC SCHOOL FINANCE: IT'S 
BACKGROUND, STRUCTURE AND OPERATION 195-196 (3rd ed. 1960) [hereinafter MORT]. 
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remained indifferent, distracted by economic and other national issues including a 

growing North-South division over slavery. Houston again withdrew die offer. 

Fmally, in 1843, President John Tyler sought negotiations for the annexation of Texas 

by treaty, prompted by fears that the English would seek control of Texas and thereby 

further complicate the issue of southem slavery. Mexico had not yet accepted Texas 

independence and seemed unlikely to do so without another war. Twice insulted 

previously, Houston spelled out conditions for the discussion. Specifically, he wanted 

assurances that the necessary two-thirds majority of the Senate was likely, and 

secondly that Texas would have the protection of Washington's army and navy, should 

Mexico attempt an invasion. Conditions were met, but the treaty signed April 12, 

1844, was rejected by the U.S. Senate. In December of that year, acting as lame duck, 

Tyler convinced Congress to consider annexation by joint resolution, requiring only a 

simple majority of both houses, rather than two-thirds of the Senate. The resolution 

passed in the Senate by a vote of 27 to 25.̂ ^ 

For Texas to accept annexation meant inevitable war with Mexico, which had 

long been suspicious of Washington's territorial ambitions. Nevertheless, President 

Anson Jones, who had succeeded Houston earlier in 1844, called a convention of 61 

delegates to Austin on July 4. Concun-emly, he convened a special session of the Texas 

Congress, at which both houses unanimously rejected a treaty with Mexico, by which 

the Mexican govemment would recognize Texas independence if Texas would agree 

never to become annexed to die United States. Two days later the convention voted 

unanimously in favor of annexation. The convention adopted die terms of annexation 

and then framed a constitution which the people ratified on October 13.22 

21 LEWIS NEWTON AND HERBERT GAMBRELL, A SOCIAL AND POLITICAL HISTORY OF 
TEXAS 226-231 (1935) [hereinafter NEWTON]. 

22/^ . 
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The terms of annexation were significant to education. The original treaty for 

annexation, which had been rejected by the U.S. Senate, would not have allowed 

Texas to retain control of its public lands. By the terms of the annexation resolution, 

however, Texas retained possession of its public lands in order to provide a resource 

from which to repay die public debts of the defunct Republic. Widi help from die 

federal govemment Texas repaid its debts quickly. 23 On die one hand, the final 

annexation agreement made possible the permanent school fund which later became die 

foundation of school funding in Texas. Conversely, had the original treaty been 

ratified, Texas woidd fix)m the outset have been forced to seek some other means of 

financing education. Faith in the school fund fostered Texans' persistent rejection of 

taxation for education which has haunted the school house well into the twentieth 

century. 

During his first term as president, Houston seldom mentioned the issue of 

education. In his remarks on the occasion of retiring at the end of his second term, 

however, he included: 

My countrymen! Give to the rising generation instmction. 
Establish schools everywhere among you. You will thus 
diffuse intelligence diroughout the mass—that greatest 
safeguard to our free institutions. Among us, education 
confers rank and influence—ignorance is die parent of 
degradation. Intelligence elevates man to the highest destiny, 
but ignorance degrades him to slavery.2^ 

While lacking the lyric eloquence of Lamar, Houston's remarks rang with a 

new urgency, and bespoke a growing recognition diat in the new State of Texas, 

education woidd be a critical issue. 

23 LYNN I. PERRIGO, TEXAS AND OUR SPANISH SOUTHWEST 203 (1960). 

24 1 Texas National Register No. 2, Dec. 14,1844, cited in EBY (1918) supra note 1, at 
202-203. 
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The Convention of 1845 

Taken as a whole, the Constitution of 1845 remained in force for 20 years, 

"almost universally approved by the people; public speakers and editors of Texas took 

great pride in recalling that Daniel Webster had said that it was die best of the American 

state constitutions.'*25 The final version of the Constitution of 1845 as approved by the 

convention and the voters, read as follows: 

ARTICLE TENTH 

Education 
Section 1. A general diffusion of knowledge being essential 
to the preservation of the rights and liberties of the people, it 
shall be the duty of the Legislature of this State, to make 
suitable provision for the support and maintenance of public 
schools. 

Sec. 2. The Legislature shall, as early as practicable, 
establish free schools throughout the State, and shall furnish 
means for their support, by taxation on property, and it shall 
be the duty of die Legislature to set apart not less than one-
tenth of the annual revenue of the State, derivable from 
taxation, as a perpetual fund, which fund shall be 
appropriated to the support of free public schools; and no 
law shall ever be made, diverting said fund to any other use; 
and until such time as the Legislature shall provide for die 
establishment of such schools in the several districts of the 
State the fund thus created shall remain as a charge against 
die State, passed to the credit of the free common school 
fund. 

Sec. 3. All public lands which have been heretofore, or 
may hereafter be granted for public schools, to die various 
counties, or other political divisions in diis State, shall not be 
alienated in fee, nor disposed of odierwise tiian by lease, for 
a term not exceeding twenty years, in such manner as the 
Legislature may direct. 

Sec. 4. The several counties in this State, which have not 
received dieir quantum of lands for die purposes of 
education, shall be entitied to die same quantity heretofore 
appropriated by the Congress of die Republic of Texas, to 
other counties.26 

25 Houston Telegraph, April 27,1875, cited in S.S. MCKAY, (ED.), DEBATES IN THE 
TEXAS CONSTFTUTIONAL CONVENTION OF 1875, at 7 (1930). 

26 JOURNALS OF THE CONVENTION, ASSEMBLED AT THE CTTY OF AUSTIN ON THE FOURTH 
OF JULY, 1845, FOR THE PURPOSE OF FRAMING A CONSTTTUTION FOR THE STATE OF TEXAS (1845) 
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No committee on education was created during the convention's initial 

appointment of standing committees on July 5,1845. However, on the motion of Mr. 

Edward Clark, a standing Committee on Education was added on July 8, but only after 

motions were rejected which would have delegated the subject of education to the 

Committee on the State of the Nation, and the Committee on General Provisions.2'7 

Later, at die motion of Mr. Mayfield, the Committee on Education was directed to 

"enquire into the expediency of setting apart a portion of the annual revenue of the State 

for the support of common schools."28 

The Committee on Education, chaired by Clark, made its report July 16,1845, 

submitting three articles. The first article, cited above, was the only one of the three not 

to be amended. The other two as submitted read: 

Art 2nd. The legislature shall, as early as practicable, 
establish free pubUc schools throughout the State, and shall 
furnish means for their support, by taxation on property: and 
from and after the year eighteen hundred and fifty, it shall be 
the duty of the Legislature to set apart one-tenth of the annual 
revenue of the State, as a perpetual fiind, the interest of 
which, at six per cent, per annum, shall be appropriated to 
the support of free public schools; and no law shall ever be 
made, directing said fund to any other use. 

Art. 3rd. All public lands which have been heretofore, or 
which may hereafter be granted for public schools to the 
various counties, or other political divisions in this State, 
shall not be alienated in fee, nor disposed of otherwise than 
by lease for a term not exceeding twenty years, in such 
manner as the Legislature may direct2^ 

Facsimile reproduction (1974) at 361-362 [hereinafter. Journals of the Convention of 1845], The 
Journals do not consistendy identify participants and speakers in any way other than as "Mr. Jones" or 
"Mr. Smith." When additional information was provided it has been included. 

27/^. at 21-22. 

28/^. at 51. 

29 Id at 66. 
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The report was not taken up for discussion until August 22, at which time, Mr. 

Lusk succeeded in his motion to strike out almost the entire second article, deleting all 

portions related to taxation, and die establishment of a perpetual fund. Mr. Mayfield 

then offered a substitute for the second section, changing the instmction "set apart one 

tenth of the annual revenue of the state" to read "set apart not less than one-tenth of the 

annual revenue of the State, derivable from taxation," and added the directive: 

. . . and until such time as the Legislature shall provide for 
the establishment of such schools in die several districts of 
the State, the fund thus created, shall remain as a charge 
against the State, passed to the credit of the free, common 
school fund.3° 

An amendment which sought to limit the fund for the benefit of diose who were 

"unable to bestow upon their children the mdiments of an English education" 

was rejected. 

A fourth section was adopted assuring that all counties which had not 

previously received dieir allocation or lands, or which had not yet been created, would 

be entitied to an equal grant A fifth section was proposed, but failed, that would have 

set aside fifty leagues of land of die public domain as an additional reserve for the 

benefit of die schools, diat could not be disposed of until fifteen years after the adoption 

of the constitution. 

The following day, Mr. Mayfield unsuccessfully sought anodier addition to the 

3d section, and to the school endowment: 

And all lands which may hereafter be declared vacant, eitiier 
by die courts of diis State, die Federal or Supreme Courts of 
die United States, lying widtin the limits of any colonization 
contracts, as specified the same, after applying die proceeds 
diereof to the payment of die debts and liabilities, for money 
or land, of the Republic of Texas, as die Legislature may 

30/^ at 290. 
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direct, the one-half of the residue thereof shall be applied to 
the support and maintenance of free common schools— 
reserving, at all times, to the contractor, his just quantum of 
premium lands; and to die actual setder, die full quantity to 
which he may be jusdy entitied.^i 

Eby maintains that in the end die article was the result of political compromise 

between four distinct groups: (1) those who believed education was solely a parental 

responsibility, opposing any form of taxation for education; (2) those who believed 

education was primarily a responsibility of the church; (3) a group that believed the 

state should provide free education for the children of the poor, especially the orphans 

of veterans of the revolution; and (4) a smaller group, but one with ardent and able 

leaders, who believed that a system of free public schools shoidd by tax-supported and 

available to all. The compromise in effect was the establishment of two separate school 

systems, the "public schools" set out in Section 1, which were available to all, but 

whose support was to be supplemented through payment of tuition by the patrons, and 

the "free schools" created by Section 2, designed to serve die indigent and orphans.̂ 2 

Eby*s viewpoint is predominate, but not unanimous. Garrison writing twenty 

years earlier, described the "gradual development of a system of free public education" 

in the years just prior to the Civil War as "full of promise," calling the provisions made 

by the constitution of 1845 a "distinct improvement of those of the constitution of 

1836" because of its explicit mandate to "establish free schools throughout the State, 

and . . . fumish means for their support by taxation on property." He gave particular 

praise to die establishment of die permanent school fund, which . . . 

could hardly have been understood at the time, but . . . in 
die light of subsequent history (one) can scarcely fail to see 
in it a landmark of progress. It was a prophecy of good diat 
until then had come to no State so far soudi. It was die 

31 Id. at 299. 

32 EBY (1925) supra note 2, at 105-106. 
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announcement that, in spite of the social and industrial evils 
of slavery, Texas was to set her face towards the rising 
sun."33 

Similarly, but half a century later, Perrigo maintained: 

Texans were eager to establish public schools and after 
annexation, the City of San Antonio in 1853 opened four 
tax-supported schools . . . . From 1846 to 1860 the state 
legislature granted charters to 117 schools, which included 
seven universities and thirty colleges. By these means 
education was making such creditable progress in Texas that 
by 1860 the rate of illiteracy for adults had been decreased to 
about five per cent -^^ 

Eby conceded that the San Antonio schools comprised the first "genuinely free 

school system" in Texas. Ironically, however, the schools were supported by income 

from funds derived from lands donated by the Mexican State Congress. 

It is an interesting reflection that twenty years after the 
Declaration of Independence which charged the Mexicans 
with neglecting education, the only free schools existed upon 
the endowment which they provided.̂ ^ 

Eby and odiers have maintained that die "free schools" mentioned in the 

constitution were intended only for the children of the poor, and that despite die 

provision for taxation on behalf of the schools, that "free" schools in the modem sense 

of the word were never considered.̂ ^ While no enabling legislation was passed until 

1854, its provisions, discussed below, support his premise. Tuition payments 

remained common, even at the "public schools," if not for die entire year, dien for that 

portion of the school year that remained when state funds ran out 

33 GEORGE P. GARRISON, TEXAS: A CONTEST OF CIVILIZATIONS 276 (1903). 

34 PERRIGO, supra note 24, at 219-220. 

35 EBY (1925), supra note 2, at 127. 

36/(i.at 105-106. 
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The Act of 1854 

By the early 1850s, a movement for establishing a state system of schools was 

growing, not only in Texas, but nationally. Mort, writing in 1933, explained: 

A century ago diis batde was fought over die question of 
whedier die financing of education should be the 
responsibility of the family or die community. The result 
was the universal acceptance, first of die power, and later of 
the duty, of die local community to tax itself for schools... 

Constitutions established in this period, especially in 
die states of die Northwest Territory, were liberal in their 
definition of state's responsibility for education. For 
example, die 1851 constitution of Ohio contained die 
following clause: "The general assembly shall make such 
provision, by taxation or otherwise, and widi the income 
arising from the school tmst fund will secure a thorough and 
efficient system of common schools throughout the state." 
(Article n. Sec. 26).37 

In Texas, other factors were at work as well. Eby has identified four: (1) 

reaction against the antislavery propaganda taught in the Northern schools; (2) the 

desire by Texas private schools to keep at home the money sent to out of state 

institutions; (3) general dissatisfaction with previous efforts; and (4) the possibility of 

securing a fund that would promote the building of railroads while providing interest to 

support the schools.38 

Governor Elisha Marshall Pease made education and die railroads a major 

platform in his first race for governor in 1853. In his first message to the Legislature, 

December 23,1853, Pease cited the Constitution when he said: 

. . . Of these measures, one of the most important is, to 
make a suitable and permanent provision for the support of 
public schools. The highest and most sacred duty of a free 
govemment is to provide the means for educating its citizens 
in a manner that will enable them to understand their duties 
and their obligations; this too, is a measure that is enjoined 
upon the Legislature by the constitution. 

37 PAULR. MORT, STATE SUPPORT FOR PUBUC EDUCATION 32 (1933). 

38 EBY (1925) supra note 2, at 113-115. 
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The want of available means has heretofore fumished 
a ready excuse for the neglect of this duty. But this no longer 
exists. The State now has ample means at its command, and 
an opportuiuty is offered to establish a system of public 
schools that wiU extend its benefits to every child within its 
limits; if we fail to embrace it, we shall be faithless to our 
duties and the tmst that has been reposed in us by our 
fellow-citizens.39 

Establishment of a permanent school fund of some sort already had garnered 

support in the legislature, especially as an altemative to taxation. Similar funds in other 

states were pointed to as examples of the success of such a method of funding schools. 

In House debates December 13,1852, Mr. Palmer said: 

Such States as have attempted to support their public schools 
by direct taxation alone, have wholly failed. This we desire 
to avoid those States which have had the most 
successful systems have had permanent school funds which 
they have kept invested at interest so as to fumish an annual 
fund for the support of schools without using or diminishing 
the permanent fund... .The people want the means of 
educating their children now. They ask it not as a boon, but 
they demand it as their right, which if not yielded to them ere 
long, will cause them to rise and give utterance to their voice 
in stronger terms than they have ever yet heretofore done.'̂ o 
(Emphasis added). 

The Legislature responded prompdy to Pease's recommendations and growing 

grass-roots pressures, and passed the Act of 1854 on January 31, 1854. Funding for 

the act was made possible by the annexation agreement The United States, in 1850, 

had agreed to pay Texas $10 million for die sixty-diree million acres of land east of die 

Rio Grande in what later would become die state of New Mexico. Half of die sum was 

used to pay die debts of the Republic of Texas and die other half put into die State 

Treasury in United States Govemment Bonds.̂ ^̂  At die recommendation of Govemor 

39 EBY (1918) supra note 1, at 225-226. Original source, S J. of Tex. 5di Leg. Reg. Sess. 
Part II, 13-25(1853). 

40 EBY (1918) supra note 1 at 247-250. Original source, Tri Weekly State Times, Austin, 
January 14,1854. 

41 S.G. REED, A HISTORY OF THE TEXAS RAILROADS 135 (1941). 
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Pease, two million dollars of the five percent bonds received from the United States as 

part of the annexation agreement were set aside as the Special School Fund, the interest 

from which was to be distributed among the counties in proportion to the number of 

free white children between six and sixteen years of age. 

The Chief Justice and County Commissioners were constituted as the board of 

School Commissioners for each county and given the authority to form districts widiin 

their respective counties providing for "die convenience of neighborhoods " and 

making sure that each district contained "a sufficient number of children for the 

maintenance of a school.'"^^ jn g^ch district the people were required to "provide a 

good and substantial school house with the necessary seats and other fixtures" before 

they could obtain their share of the public money. Only a few communities 

aggressively sought to constmct schoolhouses, notably those of heavy German 

population.^3 

State dollars could be used only to pay teachers. Any balance due the teacher 

over and above the amount of the public fund was to be paid by the school patrons, 

based on the number of children in the family. Tuition for poor children was to be paid 

from the public fund, and die duty of identifying diose who qualified was assigned to 

42 3 H. GAMMEL, LAWS OF TEXAS 461 (1898). 

^3 Eby relates die following about The New Braunfels Academy, operated in Comal County, 
which was die only free academy open to all children, supported by public taxes: "Public schools were 
organized in this county under the law of 1854, and as a result several districts constructed school 
buildings. The new school law of 1856 did away with all die school districts and left the county in an 
embarrassing situation. At die request of die citizens die legislature granted Comal County die right to 
vote local taxation for school purposes. In February, 1858, die citizens of New Braunfels took out a 
charter for an academy and the town council was 'empowered to levy and collect a special tax upon all 
persons an property . . . for the support of die Institution.*... The charter ran for 20 years; at die end 
of that period an effort was made to renew it, but Govemor O.M. Roberts vetoed the measure, and die 
academy was converted into the public school of the town of New Braunfels. This institution was one 
of the most efficient schools in Texas and formed a step in the evolution of free-school sentiment and 
of public taxation for education. Its influence might have been even stronger had it not been for die 
clannishness of the German people who supported it" EBY (1925) supra note 2, at 133-134. 
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die tmstees. Designation of this onerous task was bounced around by later Legislation, 

and handled so badly by all as to defeat its purpose.'*^ 

The final section of the Act allowed tmstees, upon die majority recommendation 

of district patrons, to employ the teacher "of the primary department in any college or 

academy, and converting such primary department into a common school for such 

district.'"^^ This provision appeased diose who wished education to remain a function 

of the churches. It was particularly significant because it allowed communities to 

designate a local private school to receive the state funds due that district, thus 

eliminating the necessity of gamering funds to build a new building. Groups of parents 

who wished to be considered a "community" generally were allowed to do so, and in 

tum would designate the local private school where their children already were 

attending as the local "public" school. While many public education advocates have 

begmdged this trend, and its legitimization by the Act, the inherent practicality of such 

action cannot be ignored, particularly for poor or sparsely populated counties where 

there were barely enough children to fill one school house, let alone two. Of course, in 

those communities where several schools had been established by rival denominations 

the numerically strong survived with the aid of the state funds at the expense of smaller 

species. 

Having addressed the issue of establishing a system of schools, the Legislature 

then tumed to the second great issue, raih-oads. Prohibited by the constitution against 

directiy engaging in a commercial enterprise, legislators nevertheless were anxious to 

^ At various times the duty of identifying those who could be classed as indigent was 
assigned to die teacher, the County Board of Tmstees, and to the parents of the indigent children 
themselves, requiring them to produce as wiuiesses at least two paying patrons of the school certifying 
that die children were indigent See EVANS, supra note 13, at 67. 

45 3 H. GAMMEL, LAWS OF TEXAS 1461-1465 (1898). 
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find a way to encourage the constmction of raikoads in the state. In 1856 legislation 

was passed to allow the state to make loans to the railroads out of the school fund. The 

raikoads paid six percent interest, as opposed to the five percent paid by die United 

Sates Bonds, plus an additional two percent to create a sinking fund to retire the 

bonds."*̂  This allowed the Legislature to provide assistance and incentive to bring 

railroad transportation to the state without violating the constitutional prohibition against 

directiy engaging in a commercial enterprise. 

Though "cmde and imperfect," Garrison calls the act of January 31, 1854, an 

"elaboration and improvement" of the act of 1840 because it offered a good working 

basis for the development of a system. He suggests the primary problem was that the 

available fund was too small and depended too much on the "uncertain contingency of 

private cooperation."^"^ The income was so small that many counties never even filed 

the necessary paperwork to receive their allotment of funds. 

Barker suggests other problems: 

It was very hard to get competent teachers; and there was not 
enough money to keep the schools open for the full term, so 
that the pupils still had to pay tuition part of the time. A few 
years later the Civil War broke out, and during the war 
nearly all the schools were closed.^ 

Thus the private schools continued to grow. The system established was one of 

public financing, but not of public schools. By 1858, the Texas mediod of school 

funding had developed into what would be called in more contemporary times a 

voucher system, but one inspired more by expediency than as an incentive to enhance 

quality. Parents who chose to form a school could hire dieir own teacher and receive 

46 REED, supra note 42, at 137. 

47 GARRISON, supra note 34, at 276-277. 

48 E.C. BARKER, A SCHOOL HISTORY OF TEXAS 202-203 (1915). 
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the state apportionment for dieir children. Those who wished to patronize one of die 

existing private schools were permitted the same privUege. 

The use of public funds were restricted even further to payment of tiution for 

the poor. The restrictions failed to benefit the poor, however, because the means 

created for receiving die benefit grew so stringent that many refused die humiliation of 

"confessing themselves paupers, and the pride and dignity of many a worthy but poor 

citizen kept him from sending his child to school where its poverty became a living 

disgrace in the eyes of their fellow scholars.'"*^ 

The War and Reconstmction 

During the war many schools closed permanentiy. The Reconstmction 

perpetuated the state of poverty and turmoil in which precious few schools or teachers 

were left to begin again the task of educating a young generation of Texans. The 

Education Article was unchanged by the Secession Constitution of 1861. Expansion of 

the article began in the Constitution of 1866, and the Reconstmction Constitution of 

1869 established a school system framed by the radicals, whose elaborate bureaucracy 

was equalled only by the resentment of the people. Enabling legislation met resistance 

in the communities and the courts. 

Secession and the Constitution of 1861 

Govemor Sam Houston, who had negotiated and maneuvered so long for 

statehood, vehemendy opposed secession and refused to call die Legislature into 

session to consider the issue. On January 28, 1861, an extra-legal convention was 

called at which the ordinances of annexation were repealed and the Constitution of the 

49 EBY (1925), supra note 2, at 124. 
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Confederate States of America was ratified.̂ ^ The Constitution of 1845 was amended 

to accommodate the Ordinances of Secession and the question submitted to the people 

on Febmary 23, 1862, who ratified it by a vote of 46,120 to 14,697. Govemor 

Houston refused to take the oath of allegiance to the Confederacy, and subsequently 

was deposed. ̂ ^ 

Despite considerable effort during the convention to invade the permanent 

school fund, the Education Article was left unchanged in the Constitution of 1861.̂ ^ 

During the war, however, die fund was reduced repeatedly, as die govemor transferred 

aknost $1.3 million to the military board for war expenses, and as the raHroads began 

to default on dieir interest payments. By die end of die war, die fund was almost fully 

depleted. Public schools, such as diey were, had ceased to function. A few private 

schools carried on, but most were completely destroyed. Crocket in his history of East 

Texas writes: 

The min and desolation of the Civil War... put an end to all 
projects of an educational nature beyond the scope of a 
simple common school. Universities, colleges and institutes 
were things of die past, and for many years to come die only 
possible recourse was a private school, taught by as 
competent a teacher as could be secured.̂ ^ 

The Aftermadi of War 

President Abraham Lincoln's plan for Reconstmction would have restored the 

seceded Confederacy to die Union rapidly and with as little turmoil as possible. His 

50 FRANK M. STEWART AND J. CLARK, THE CONSTFTUTION AND GOVERNMENT OF 
TEXAS 11 (1949). 

51 S.S. MCKAY. MAKING THE TEXAS CONSTITUTION OF 1876, at 8 (1924). 

52 JOURNAL OFTHE SECESSION CONVENTION OF1861, at 152 and 159-160 (1912). 
(Available at Haidin-Simmons University Library, Abilene, Texas). 

53 GEORGE LOUIS CROCKET. HISTORY OF EAST TEXAS 313 (1932). 
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assassination wrought disaster for die spent Soudiem states. His southem bom 

successor. President Andrew Johnson was unable to gamer enough confidence in the 

Congress to implement Lincoln's strategy. Thus, "[sjubjugation superseded 

conciliation in an attempt to reconstmct Soudiem society upon a Northem model." '̂̂  

A.J. Hamilton was appointed provisional govemor of Texas by President Johnson. 

Hamilton had opposed secession and served the Union army as a general, but he was a 

Texas citizen and former congressman, and according to Barker, a man of "ability and 

unquestioned integrity."55 Hamilton's duty was to register voters who would take the 

oath of allegiance to the Union and elect delegates to a constitutional convention. 

A convention was needed to nullify the secession ordinance, write emancipation 

into the constitution, determine the civil rights of the Negroes, and repudiate state debts 

incurred in support of the war. Additionally, the Legislature would be required to ratify 

the 13th and 14th amendments to the U.S. Constitution. Once these tasks were 

accomplished, the revised constitution ratified and officials elected Texas would be 

restored to the Union. The convention assembled Febmary 7,1866, with delegates 

divided among three distinct camps: radical Unionists, Confederates, and moderates. 

The latter were intent upon ending die agony of Reconstmction as quickly as possible. 

They were led by J.W. Throckmorton who was elected president of die convention. 

The Constitution of 1866 

The Education Article of die Constitution of 1866 was Article X, tided simply 

"Education." Of the original article. Section 1 was left in tact The remainder of the 

article was changed substantially, however. 

54 BARKER, supra note 49, at 300. 

55 /^. at 301. 
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ARTICLE X— Education. 
Section 1. A general diffusion of knowledge being 

essential to the preservation of the rights and liberties of the 
people, it shall be the duty of the Legislature of this State to 
make siutable provisions for the support and maintenance of 
public schools. 

Sec. 2 The Legislature shall, as early as practicable, 
establish a system of free schools throughout the State; and 
as a basis for the endowment and support of said system, all 
the funds, lands and other property heretofore set apart and 
appropriated, or that may hereafter be set apart and 
appropriated for the support and maintenance of public 
schools, shall constitute the public school fund; and said 
fund, and the income derived therefix)m, shall be a perpetual 
fund exclusively for the education of all die white scholastic 
inhabitants of this State, and no law shall ever be made 
appropriating said fund to any other use or purpose 
whatever. And until such time as the Legislature shall 
provide for the establishment of such system of public 
schools in the State, the fund thus created and the income 
derived therefrom, shall remain as a charge against the State, 
and be passed to the credit of the free common school fund. 

Sec. 3. And all die altemate sections of land reserved by 
the State out of grants heretofore made, or that may hereafter 
be made, to raikoad companies, or other corporations of any 
nature whatever, for intemal improvements, or for the 
development of the wealth and resources of the State, shall 
be set apart as a part of the perpetual school fund of the 
State; provided, diat if at any time hereafter any portion of 
die public domain of this State shall be sold, and by virtue of 
said sale the jurisdiction over said land shall be vested in the 
Untied States Govemment, in which event one-half of the 
proceeds derived from said sale shall become a part of the 
perpetual school fund of die State; and die Legislature shall 
hereafter appropriate one-half of the proceeds resulting from 
all sales of die public lands to die perpetual public school 
fund. 

Sec. 4. The Legislature shall provide, from time to time, 
for die sale of lands belonging to die perpetual public school 
fund, upon which tie and terms as it may deem expedient; 
piDvided, diat in cases of sale die preference (sic) shall be 
given to actual settlers; and provided further, diat die 
Legislature shall have no power to grant relief to purchasers 
by granting further time for payment, but shall in all cases, 
provide for die forfeiture of die land to die State for die 
benefit of a perpetual public school fun;d and that all interest 
accruing upon such sales shall be a part of die inconie 
belonging to die school fund, and subject to appropriation 
annually for educational purposes. 

Sec. 5 The Legislature shall have no power to appropriate 
or loan or invest, except as follows, any part of die principal 
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sum of the perpetual school fund for any purpose whatever, 
and it shall be the duty of the Legislature to appropriate 
annually the income which may be derived form said fund, 
for educational purposes, under such system as it may adopt; 
and it shall, from time to time, cause the principal sum now 
on hand and arising from sales of land, or from any other 
source to be invested in the bonds of the United States of 
America, or die bonds of the State of Texas, or such bonds 
as the State may guarantee. 

Sec. 6 All public lands which have been heretofore, or 
may be hereafter, granted for public schools to the various 
counties or odier political divisions in diis State, shall be 
under the control of the Legislature, and may be sold on 
such terms and under such regulations as the Legislature 
shall by law prescribe; and die proceeds of the sale of said 
lands shall be added to the perpetual school fund of the 
State. But each county shall receive the full benefit of the 
interest arising from the proceeds of the sale of the lands 
granted to them respectively; provided,that the lands already 
patented to the counties, shall not be sold without the 
consent of such county or counties to which the lands may 
belong. 

Sec. 7. The Legislature may provide for the levying of a 
tax for educational purposes; provided, the taxes levied shall 
be distributed from year to year, as the same may be 
collected; and provided diat all the sums arising from said tax 
which may be collected from Africans or persons of Afirican 
descent, shall be exclusively appropriated for the 
maintenance of a system of public schools for Africans and 
their children; and it shall be the duty of the Legislature to 
encourage schools among these people. 

(Sections 8 and 9 dealt with universities and asylums) 
Sec. 10. The Govemor, by and with the advice and 

consent of two-thirds of the Senate, shall appoint an officer 
to be styled the Superintendent of Public Instmction. His 
term of office shall be four years, and his annual salary shall 
not be less dian ($2,000) two thousand dollars, payable at 
stated times; and die Govemor, Comptroller and 
Superintendent of Public Education, shall constitute a Board 
to be styled a Board of Education, and shall have the general 
management and control of the perpetual school fund, and 
common schools under such regulations as the Legislature 
may hereafter prescribe. 

Sec. 11. The several counties in diis State which have not 
received their quantum of the lands for the purposes of 
education, shall be entitied to die same quantity heretofore 
appropriated by the Congress of die Republic of Texas, and 
the State, to other counties. And die counties which have not 
had the lands to which they are entitied for educational 
purposes, located, shall have die right to contract for die 
location, surveying and procuring the patents for said lands, 
and of paying for die same with any portion of said lands so 
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patented, not to exceed one-fourth of the whole amount to be 
so located, surveyed and patented— t̂o be divided according 
to quality, allowing each part a fair proportion of land, water 
and timber. 56 

Once again, a Texas constitution charged the legislature "as early as practicable" 

to establish a system of free schools diroughout die State. For die first time, an 

administrative agency for public education was constitutionally mandated. The 

govemor, comptroller, and superintendent of public education, who was appointed by 

the govemor with the advice and consent of the senate to a four-year term, comprised 

the State Board of Education. 57 

The Constitution of 1866 and the laws passed that same year strongly 

resembled the Act of 1854. Once again, the enabling legislation provided for districting 

the state for schoolhouses, the selection of private schools as public schools, and 

selection of the teacher, school year, and salary by a local, democratic process. "It is 

quite apparent that this was a compromise of those who believed in private schools and 

those who wanted free public schools but saw the impossibility of a complete system at 

the time." 58 

The foremnner of the present state public school fund is found in Article X, 

Section 2, of the Constitution of 1866. All lands, funds, and other property diat had 

been or would be appropriated for the support and maintenance of public schools were 

declared to constitute the "public school fund." The fund and its income were to be 

called "a perpetual fund," to be used "exclusively for the education of all the white 

scholastic inhabitants of this State." Also included were die altemate sections of land 

56 5 H. GAMMEL, LAWS OF TEXAS 882-885 (1898). 

57 2 GEORGE D. BRADEN, THE CONSTITUTION OF THE STATE OF TEXAS; AN ANNOTATED 
AND COMPARATIVE ANALYSIS, Article X §10,506 (1977) [hereinafter BRADEN]. 

58 EBY (1925) supra note 2. at 155. 
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reserved for schools from 1854 grants to railroads and other corporations as well as 

one-half of the proceeds from the sale of public lands. 

The 1845 provision adding tax revenue to the school fimd was deleted, and die 

previous "command became a permission"59 : *The Legislature may provide for the 

levying of a tax for educational purposes "̂ ^ In conjunction widi die authorization 

to levy an educational tax, the Constitution specified "taxes collected from Africans or 

persons of African descent to be exclusively appropriated for the maintenance of a 

system of public schools for Africans and their children," a provision Evans rightly 

describes, "as useless as it was foolish."^^ 

Previous grants to counties were continued. The legislamre was given control 

over the lands, but counties were given veto power over any sale.̂ ^ Odier sections 

were added to the Education Article specifying the lands to be set apart for the 

University, and for four eleemosynary institutions— a Lunatic Asylum, Deaf and 

Dumb Asylum, Blind Asylum and Orphan Asylum. 

Other significant changes effected by the Constitution of 1866 increased the 

legislative control over schools and made the first real steps at tndy "establishing a 

school system." The Constitution was submitted and ratified on June 4,1866. 

Throckmorton was elected govemor. O.M. Roberts, who had led die secession 

convention, and David G. Bumet were elected U.S. Senators. Before any real progress 

could be accomplished, however, in education or elsewhere, the Congressional 

Reconstmction Acts of March and July 1867 were passed by the U.S. Congress. The 

59 BRADEN, supra note 57, at 507. 

60 BRADEN, supra note 57, Art. X § 7, at 505-507. 

61 EVANS, supra note 13, at 79. 

62 TEX. CONST. Art. X, § 6. 
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U.S. Congress denied senators and congressmen from the South their seats and the 

Confederate states were divided into five military districts. Govemor Throckmorton 

was deposed and former govemor E.M. Pease appointed to his place. Pease had been 

defeated by Throckmorton by a four to one vote in die previous year's election. The 

Radical Reconstmction began, and "die state was plunged into a most deplorable 

condition of intemal disorder and strife." ^̂  

The Constimtion of 1869 

Another constimtional convention was called and began on June 1,1868. 

The very namre of the Reconstmction Convention shone clearly between the lines of 

the first clause of the Bill of Rights of the Constimtion of 1869 which read: 

That the heresies of the nullification and secession, which 
brought the country to grief, may be eliminated from future 
political discussion... we declare . . .the Constimtion of the 
United States . . . to be the supreme law; that this 
Constimtion is fi-amed in harmony with and in subordination 
thereto,... and can only be changed, subject to the national 
authority."^ 

The convention, such as it was, lasted with intermittent sessions from June 1, 

1868, until Febmary 6,1869. It met in two sessions, die first of which lasted 92 days 

when it adjoumed with its work still incomplete, having already cost the state nearly 

fifty percent more than the convention of 1866, which sat only 55 days and was 

severely criticized because of its slow pace.̂ 5 x^g convention reconvened in December 

1868, and spent a good portion of the remaining debate on whedier the state should be 

63 EBY (1925), supra note 2 at 155-56; BARKER, supra note 49, at 302-304. 

64 7 H. GAMMEL, LAWS OF TEXAS 15 (1898). 

65 36 CHARLES WILLIAM RAMSDELL, RECONSTRUCHON IN TEXAS STUDIES IN HISTORY, 
ECONOMICS AND PUBUC LAW, No.l, Whole Number 95, (1910) reprinted, 1964, at 229. 
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subdivided into smaller states. At least one of the proposed smaller states even was die 

object of a Constitution.^^ 

Stewart and Clark reported that the sessions often were irregular and disorderly, 

frequentiy without quomm. Many delegates quit in disgust, among them G.T. Ruby, a 

Negro from Galveston. He explained his withdrawal stating that the proceedings had 

"lost, through many of its members, all regard for dignity and honor as a legislative 

assembly, and that its continued assemblage will only terminate in disgust to the entire 

country."^'' Even Govemor Pease became so disgusted with the convention's 

extremism that in December 1869 he resigned. By the time the convention ended 

exactiy half the members had left or resigned. The two sessions had cost the state more 

than $200,000 "for five months of wrangling, not more than one month of which was 

spent in acmal consideration of the constitution." ^̂  The constimtion was passed by the 

people in election on November 30,1869, by a vote of 72,466 for to 4,928 against. 

The legitimacy of the election itself has been questioned by Ramsdell and others, 

because of the restrictions on registration, and die radical control of the balloting 

process. Regardless, the ensuing legislative session ratified die necessary 

amendments, repudiated secession and endorsed emancipation.̂ ^ On March 30,1870, 

66The Constitution of the State of West Texas includes a nine-section Article tided "Public 
Schools" which is essentially identical to the education article passed by die convention for the 
Constitution of the State of Texas. 

67 STEWART, supra note 51, at 15. 

68 RAMSDELL, supra note 66, at 260. 

69 The Thirteenth Amendment abolished and prohibited slavery, it was submitted by Congress 
in February 1865 and ratified by the necessary number of states by Dec. 18,1865. The Fourteenth 
conferred citizenship upon die Negroes, and the Fifteenth, giving suffrage to Negroes, were ratified by 
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President Ulysses S. Grant signed the act which readmitted Texas to the Union, 

making it the next to the last of the southem states to be restored .''O 

Early in die first session of the Reconstmction Convention a report on die 

condition of the schools was requested from die superintendent, E.M. Wheelock. 

Wheelock, a former lieutenant in die Union Army, initially had been placed in charge of 

educational matters as part of die Freemen's Bureau, created by Congress in 1865 to 

deal with the fi-eedmen, and refugees.'̂ ^ His report recapped the history of school laws 

in Texas from 1836 to date, including a detailed summary of the demise of the school 

fund, concluding: 

So nearly has this great endowment become extinct, that it is 
very doubtful whether, in its present condition, an annual 
income of thirty thousand dollars can be realized from it for 
the maintenance of schools.̂ ^ 

Wheelock requested that the provision of the 1866 Constimtion for one tenth of 

the annual revenue derived by taxation be doubled, estimating that this would yield 

about $100,000 annually for public education and would be sufficient to "set on foot a 

system of primary schools suited to the peculiarities of our country and population, and 

placing instmction within the reach of every child of whatever color, condition or 

race."'̂ ^ He justified die request by citing the allocation of other states, specifically 

Vermont, population 315,000, "rocky and poor... with a smaller aggregate of fertile 

soil than many a Texas county possesses," paid $421,441 in 1866; Iowa widi a 

population of 900,000 more dian $2 million in 1867, and Ohio, which expended 52 

70 PERRIGO, supra note 24, at 246. 

"^"^ RAMSDELL, supra note 66, at 76. 
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percent of its ordinary taxation for the support of education. Wheelock estimated the 

population of Texas at the time at 800,000, "of whom one fourth are between the ages 

of five and eighteen."''^ 

The comparisons, like many made since, were impressive with regard to 

dollars, but silent in the face of other issues. Vermont, but a fraction the size of Texas, 

was more than a century older as a state, with deep roots in the European traditions of 

education. While more valid comparisons in population and age coidd be made with 

Iowa and Ohio, they were negated by the differences in density and economy. And of 

course, none of these states lay in the economically and spirimally ravaged post-war 

condition that did Texas. 

These considerations aside, Wheelock's recommendations to the convention 

were not without merit in intent. In addition to the one fifth of the annual income of die 

state, he asked that the new education article include a common school fund that would 

include whatever remained from "the wreck of the former fund" as well as the proceeds 

of numerous other funds that would come to the state, including forfeitures and estates, 

county school lands, reserved sections of the raih-oad lands and any remaining 

unappropriated portions of the public domain. He also asked that the Legislamre be 

authorized to levy a tax "for die erection of school buildings, etc." and diat supervision 

of the schools be vested in a Board of Education and a State Superintendent. He went 

on to specify diat die Legislature in its enabling legislation should divide die State into 

districts and establish a "general and uniform system of common schools to continue at 

least four months in every year," and should also address such details as the 

74 Id. at 278-279. 
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constmction of buildings, teachers' salaries, method of instmction the issue of separate 

or mixed schools, "and the whole apparatus of the law." '̂ 5 

The Committee on Education proposed Provisions Respecting Education that 

did all Wheelock asked and more in a lengthy and detailed twenty-one sections. The 

first two sections were accepted as proposed, the convention defeating an effort to ad a 

proviso that would have specified that no one entitied to an education could be 

prevented "on account of sex or color from attending the public schools that are 

accessible, when schools suited to sex or color as provided in this section may not be 

established." "̂^ 

The remaining sections were subject to extensive debate and revision. One 

amendment of particidar significance was tabled which would have limited the Board of 

Education's authority "unless they have a school fund sufficient to educate the children 

as contemplated by this and the preceding and following sections of this report." '^'^ 

Lavish plans and meager resources were but one of the reasons the people later 

unhinged the effort of the convention through aggressive passivity. 

The final version of the Article, while less than half the length of die 

committee's original proposal, created nonedieless an elaborate education bureaucracy: 

ARTICLE DC 
Public Schools 

Section 1 It shall be die duty of die Legislature of diis State, 
to make suitable provisions for die maintenance of a system 
of public ft^e schools, for die gratuitous instmction of all die 
inhabitants of this State, between die ages of six and 
eighteen years. 

75 Id. at 279. 
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Sec. 2. There shall be a Superintendent of Public 
Instmction, who after the first term of office, shall be elected 
by die people; die first term of office shall be filled by 
appointment of the Govemor, by and widi die advice and 
consent of die Senate. The Superintendent shall hold his 
office for die term of four years. He shall receive an annual 
salary of two diousand five hundred dollars, until odierwise 
provided by law. In case of vacancy in die office of die 
Superintendent, it shall be filled by appointment of die 
Govemor, until die next general election. 

Sec. 3 The Superintendent shall have the supervision of 
the public free schools of the State, and shall perform such 
other duties conceming public instmction as the Legislature 
may direct. The Legislature may lay off the State into 
convenient school districts and provide for die formation of a 
board of school directors in each district. It may give the 
district boards such legislative powers, in regard to the 
schools, school houses, and school fund of the district, as 
may be deemed necessary and proper. It shall be the duty of 
the Superintendent of Public Instmction to recommend to the 
Legislature, such provisions of law as may be found 
necessary, in the progress of time, to establishment and 
perfection of a complete system of education, adapted to the 
circumstances and wants of the people of this State. He 
shall, at each session of the Legislature, funush that body 
with a complete report of all die free schools in the State, 
giving an account of the condition of the same and the 
progress of education within the State. Whenever required 
by either House of the Legislature, it shall be his duty to 
fumish all information called for, in relation to public 
schools. 

Sec. 4. The Legislature shall establish a uniform system of 
public free schools throughout die State. 

Sec. 5. The Legislamre, at its first session, (or as soon 
thereafter as may be possible,) shall pass such laws as will 
require the attendance on the public free schools of the State 
of all the scholastic population thereof, for the period of at 
least four months of each and every year, provided, that 
when any of the scholastic inhabitants may be shown to have 
received regular instmction, for said period of time in each 
and every year, from any private teacher having a proper 
certificate of competency, this shall exempt them from the 
operation of the laws contemplated by this section. 

Sec. 6. As a basis for the establishinent and endowment of 
said public free schools, all the funds, lands, and other 
property heretofore set apart and appropriated, or that may 
hereafter be set apart and appropriated, for the support and 
maintenance of public schools, shall constimte the public 
school fund. And all sums of money that may come to the 
State hereafter from the sale of any portion of the public 
domain of the State of Texas, shall also constimte a part of 
the public school fiind. And the Legislature shall appropriate 
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all the proceeds residting from sales of public lands of this 
State to such public school fund. And die Legislature shall 
set apart, for the benefit of public schools, one fourth of the 
annual revenue derivable from general taxation; and shall 
also cause to be levied and collected, an annual poll tax of 
one dollar, on all male persons in this State, between the 
ages of twenty-one and sixty years, for the benefit of public 
schools. And said fund and the income derived therefrom, 
and the taxes herein provided for school purposes shall be a 
perpemal fund, to be applied as needed, exclusively for the 
education of all the scholastic inhabitants of this State; and 
no law shall ever be made appropriating such fiind for any 
other use or purpose whatever. 

Sec. 7. The Legislature shall, if necessary, in addition to 
the income derived from die public school fund, and from 
the taxes for school purposes provided for in the foregoing 
section, provide for the raising of such amount by taxation, 
in the several school districts in the State, as will be 
necessary to provide the necessary school houses in each 
district, and insure the education of aU the scholastic 
inhabitants of the several districts. 

Sec. 8. The public lands heretofore given to counties shall 
be under the control of the Legislature, and may be sold 
under such regulations as the Legislature may prescribe; an 
in such case the proceeds of the same shall be added to the 
public school fund. 

Sec. 9. The Legislature shall, at its first session, (and from 
time to time thereafter, as may be found necessary,) provide 
all needful rules and regulations for die purpose of carrying 
into effect the provisions of diis article. It is made die 
imperative duty of die Legislature to see to it, diat all die 
children in die State within the scholastic age, are, widiout 
delay, provided with ample means of education. The 
Legislature shall annually appropriate for school purposes, 
and to be equally distributed among all the scholastic 
population of die State, the interest accming on die School 
Fund, and the income derived from taxation for school 
purposes; and shall, from time to time, as may be necessary, 
invest the principal of die school fund in die bonds of die 
United States Govemment, and in no odier security.̂ s 

Much of die committee report that was excluded from the Constimtion later was 

incorporated in enabling legislation. 

78 7 H. GAMMEL, LAWS OF TEXAS 25-26 (1898) 
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The highly centralized system created by the Constimtion and made possible by 

"an extravagant tax program" came at a time when Texas had barely begun its recovery 

from the ravages of war.*̂ ^ 

Provisions included a uniform system of public free schools throughout the 

state, for children of all races, compulsory attendance, state and district boards of 

education widi extensive legislative powers, and a state superintendent of public 

instmction whose authority in the direct administration were more extensive than even 

such education advocates as Mirabeau Lamar and Anson Jones coidd have imagined. 

The Reconstmction Constitution enlarged the public school fund to include all 

the proceeds from the sale of the public domain and provided that the fund, its income, 

one fourth of the annual general tax revenue as opposed to Wheelock's requested one 

fifth, and a one dollar poll tax "shall be a perpetual fund to be applied . . . exclusively 

to the education af all the scholastic inhabitants of die State."^^ Section 7 also directed 

the legislature, "if necessary" to enable the school districts to levy additional taxes. 

Previous constimtions had included no provisions for local taxation for the schools. 

Legislative control of county school lands continued and the Legislamre was 

given broad powers to sell or lease the lands, with proceeds to be added to the state 

public school fund. The provision later was held, however, not to divest die counties of 

their lands, which die court said the counties stUl owned in fee.̂ ^ The sale of state 

school lands was authorized, but not mandated, and investment limited to "bonds of 

the U.S. Govemment and in no other security." ^̂  

79 EVANS, supra note 13, at 82. 

80 TEX. CONST. OF 1869, Article. DC, §. 6, quoted in 7 H.GAMMEL, LAWS OF TEXAS 26 
(1898). 

81 Galveston County v. Tankersley, 39 Tex 652 (1873). 

82 TEX CONST. OF 1869, Art IX, § 9. quoted in 7 H.GAMMEL, LAWS OF TEXAS 26 (1898). 

67 



The office of superintendent of public instmction was elective, widi the 

exception of the first superintendent who was appointed by the govemor. Such an 

office had long been advocated by fiiends of education. However, the govemor chose 

to appoint a young military officer, radier dian an experienced educator, or even an 

experienced politician. Jacob C. DeGress had come from Pmssia to Missouri at the age 

of ten, and later served in the Union Army in the Civil War, retiring because of his 

injuries in die war. DeGress served from May 1871 until Febmary 1874. 

His military attimde and methods only further incited die people's repugnance 

of the new school system. 

He neither listened to sentiments of school people nor 
appreciated die difficult problems of taxation for school 
maintenance. The radical political leaders failed to see that a 
school system far distant from the people cannot command 
their confidence and support and must fall from the 
overweight of authority at the top.̂ ^ 

The Law of 1870 

The school law of 1870 was passed in August of that year, enacting and 

complying with the demands of the Constimtion. It created the office of the 

Superintendent of Public Instmction and oudined his extensive duties, ranging from 

appointment of virtually all school officials to the recommendation of legislation. 

County boards were given extensive powers to sub-divide their counties and locate 

school houses in each sub-district. They were authorized to levy and collect an ad 

valorem tax of not more than one percent for building the schools, and to appoint 

tmstees and examiners who in tum could certify teachers. All children, regardless of 

color, were to be compelled to attend school a maximum of four months every year. 

Children under the instmction of private teachers were exempt from the compulsory 

83 EVANS, supra note 13, at 83. 
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requirements, but the private teachers were required to meet certification standards, and 

were not allowed to teach "sectarian doctrines" in the private schools.^ 

The system was not well-accepted. To begin with it was a product of the 

radical Reconstmctionists whose actions on any matter were met with mistmst. 

Additionally, a tax-supported, integrated school system was forced upon a people who 

previously had cherished their independence, widely supported private and church-

related schools, and who never even had considered sending white and Negro children 

to the same school. Evans calls the law "ill-advised and unpopular," and so opposed 

by local influence as to be assured almost complete failure.̂ ^ Eby reports that "owing 

to the unpopularity of its authors, it was treated with indifference," which angered the 

radicals and inspired them to take more drastic measures.̂ ^ McKay is somewhat more 

generous, acknowledging that "diough expensive to the state, (the laws) had some 

excellent qualities." He also admits, however, that the law was extremely unpopular 

with the masses and cites a complaint of the San Antonio Herald: 

We have 35 district supervisors, 131 county boards of 
examiners, and about 655 local district boards of five 
directors each, making 3,275 local directors. These, widi 
1,200 teachers and 2C0 principals in special schools, make a 
total of 5,105 school officers in Texas in the selection of 
whom the people have no choice.̂ *̂  

So complete was die public rejection of the legislation diat when die govemor 

reported to die Legislature on January 10,1871, he estimated diat of approximately 

160,000 school age children in Texas, "100,000 enjoyed no school advantages 

84 6 H. GAMMEL, LAWS OF TEXAS 287-292 (1898). 
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whatever." He expressed regret at the situation and thought steps should be taken to 

improve it, including die strict punishment of diose who kept dieir children out of 

school. 8̂ The radicals answered with the drastic law of 1871. A year later, however, 

the State Journal, die official state publication, reported on January 2,1872, diat 

"prejudice and a lack of confidence in the schools had weakened the system.̂ ^ 

The Law of 1871 

Passed April 24,1871, School Law of 1871 "set up die most imperial system 

of education known to any American state."^^ It established a state board of 

education, consisting of the govemor, attomey general, and superintendent of public 

instmction and empowered them to draft and adopt "all necessary mles and regulations 

for the establishment and promotion of public schools." They were to provide for 

teacher certification and appointment, set teachers' salaries, prescribe a course of smdy 

and select textbooks, as well as to define the duties of the district boards. Powers 

unique to the superintendent included the apportionment of the school funds of the state 

on a pro rata basis, kept the official records of all funds and expenditiu-es, approved all 

accounts against the school fiind before payment and prescribed the forms and times for 

reports of school officials. The superintendent appointed supervisors in each of the 

diirty-five judicial districts who were directiy responsible to the superintendent. The 

entire system was stricdy regimented. 

88 Message of Gov. Edmund J. Davis, of the State of Texas. 1871, at 8-10, cited in EBY 
(1918), supra note 1, at 531-532. 
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PubUc opposition to the system was so extensive that many state officers 

refused to cooperate or send reports of the scholastic census. The most bitter 

opposition was reserved for the school tax of one percent upon all property. 

Centralization of administration and extravagance of 
govemment naturally invited the bitter opposition of those 
Texans who advocated local self-govemment and economy 
in govemment. "the Tax-payers (5)nvention" widi 
representatives from 94 counties - conservative Republicans 
and militant Democrats alike - met in Austin, September. 22-
25,1871 to voice the sentiments of the opposition. ^̂  

The official reasons for opposition were based upon claims that the law was 

illegal, having been passed by the Legislature on April 12, then superseded by another 

measure on April 22. Then on April 24, the govemor signed into law the initial act. 

The real cause for the opposition, however, "was the absolute repugnance of the people 

to any tax for public education. The policy of using force to compel one man to educate 

the children of another... was regarded as nothing less than robbery and confiscation" 

and taxation for the school biuldings was considered flatiy too much to expect from "a 

people impoverished by war to erect in one year all the school buildings necessary."^^ 

Compulsory attendance was considered a "mdiless violation of parental rights": 

Tragic was die plight of those Texans who clung tenaciously 
to the old Southem ideals of family life and culture. The new 
schools and their foreign conductors were robbing them of 
die most intimate and sacred of all parental functions, the 
training and religious nurture of their own children. In our 
day it is no longer possible to fathom die intensity of feeling 
against such a desecration of the divinely appointed order.93 

Other objections were raised because of die predominance of Yankee teachers, 

die education of die Negroes and the extravagance of the expenditures which, not 

91 EVANS, supra note 13, at 86. 

92 EBY (1925) supra note 2, at 163-164. 
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unlike die complaints heard in school district offices a century later, "bore no relation 

to available funds." Even respected educators spoke out against the salaries established 

for teachers, which ranged from $75 to $110 per mondi. Dr. William Carey Crane, 

president of Baylor, said "The lowest salaries should have been die highest for die 

present, and even that is nearly thirty dollars above the average per month in 

Pennsylvania and New York."^^ The high salaries were often only an issue on paper, 

however. Adding to the general disrepute in which the school system was held came 

very numerous complaints from teachers who were unable to collect their salaries. ^̂  

Perhaps the greatest indictment of the system is that it didn't work. The State 

Journal reported in its January 2, 1872, issue that a very small percentage of the 

scholastic population was in acmal school attendance. It blamed the problem on 

"prejudice and lack of confidence in the schools The popular hostility to die 

admission of Negroes to the public schools, and the inefficient management of the 

schools on the part of the county courts." ^̂  

Opposition to tax-supported free public schools was not unique to Texas, 

however. In other parts of the country, advocates of free public schools met with 

major opposition, centered in the debate over whedier schools could be made a 

constitutional function of govemment, forcibly supported by die taxes of non-

consenting taxpayers. Ward and Sparkman point out: 

[T]he irony of the controversy was diat there was no legal 
basis for opposition to school taxes Since legislatures 
have an inherent power to levy taxes for public purposes and 
since they are not prohibited by their state constimtions from 

94 Id. at 166. 
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enacting school laws, it follows that there is no legal barrier 
to taxation for school support.̂ *̂  

As elections approached, die Democratic and Republican Party State 

Conventions exchanged volleys regarding which was most likely to destroy education 

and future generations of Texans. Finally, in November 1872, die Democrats won a 

majority in both houses, and, when assembled in January 1873, began the process of 

repealing objectionable laws. Two school acts of considerable importance were 

passed. The first set apart one half of the public domain for the support and 

maintenance of the public schools, the second took way from the state superintendent 

his extensive powers over teachers, officers and public funds, and further defined the 

clerical, financial and advisory duties of the office. County boards were created, 

composed of five members elected for four years, the chairman of which became the 

ex-officio superintendent of schools. These local authorities were given responsibility 

for the course of smdy and certification of teachers and given large discretion in the 

administration of the county schools. The compulsory attendance law was toned down, 

by concessions and exemptions, "so that little of compulsion was left."^8 

Although the law, which passed over die govemor's veto by a two-thu-ds 

majority in both houses, retained the office of the superintendent and some odier 

administrative stmctures it placed complete control of the school system in the hands of 

the people. However, "little attention was paid to the democratic school law of 1873, 

and citizens soon returned to die practice of using private schools of the pre-Civil War 

type."99 

9'^ James G. Ward and William E. Sparkman, Unpublished Manuscript, at 11. (available from 
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Litigation regarding die Education Article of 1869 

While the legislative branch was making the transition from radical to 

Democratic domination, a key series of cases challenging die constimtionality of die 

radical school laws made their way to die Texas Supreme Court. The opinions in diese 

cases, heard in terms between 1871 and 1875, demonstrate widi remarkable candor the 

political pressure of the transition as it was brought to bear upon the court. The first 

three cases were heard by the three-member Reconstmctionist Court, which served 

through the term of 1872-73. The final case, in which the initial opinion was 

overtumed, was heard by the five member bench diat began serving in 1874, after the 

Democrats had regained control. A recurring issue, though certainly not the only one, 

was whether executive officers could be given legislative powers, as was the case in the 

creation of a State Board of Education composed of the govemor, attomey general and 

state superintendent of education. 

In the first case, Kinney v. Zimpleman, ^^ the Court strongly supported the 

law of 1870, enacted to carry out the education edicts of the constitution. Less than four 

years later the Court reversed itself in an opinion perhaps more reflective of the public 

sentiment against the Constimtion of 1869, than one upholding the document itself. 

Kinney v. Zimpleman, heard during the term of 1871-72, rejected arguments 

from the plaintiffs diat "it would be manifesdy unjust to tax die property or people of 

one geographical subdivision of die State for the good of another."ioi The law of 1871 

was challenged as unconstimtional because it allowed die Legislature to delegate 

audiority for districting die state to die Board of Education, composed of die govemor, 

attomey general and superintendent. The Court held diat diese individuals were not 

100 Kinney v. Zimpleman, 36 Tex 564, 573 (Term of 1871-72). 
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inhibited "whilst holding dieir respective offices, from discharging die duties which die 

Legislature have imposed upon them as a Board of Education."i02 

Appellants further argued diat the one percent tax audiorized by die law was 

unconstimtional because the power to tax is die sole duty of die Legislature and can not 

be delegated to anodier body. The Court disagreed: 

The taxing power is a legislative power, and as such, under 
diis clause of the Constitution, may be delegated to these 
district boards;... we see no difference between them and 
municipal corporations... to whom it is admitted die taxing 
power, or power under the law to make assessments, may 
be delegated.̂ 03 

Some doubts were evident, however, regarding the efficiency of the radical 

legislation when the court said with regard to the school law of 1871: 

It is not for us to say whether the provisions of this law have 
been carefully considered by the Legislature, or whether they 
are wise or unwise.... The Constimtion confers upon the 
Legislature the power, and imperatively requires it as a duty 
that a system of common schools shall be organized 
throughout the state. At least the elements of an education 
are placed within the reach of all classes of the people, and 
we believe the laws under consideration to be in harmony 
with the (Constimtion, and diat they should be carried out 
with the utmost stricmess and good faith.^^ 

Presiding Judge Evans wrote a concurring opinion that sheds significant light 

on the political pressures brought to bear here, and some history relevant to the case 

from the Constimtional convention. Evans, described by Ramsdell as one of the leaders 

of the ultra radicals at die Reconstmction convention, agreed that the act was 

constimtional and that the Legislamre was within its authority to confer die power of 
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taxation upon the district boards. Yet, he was candid in assessing die political realities 

of the simation: 

I do not feel that my official position imposes upon me any 
obligation to ignore die fact diat diere is a wide-spread 
dissatisfaction diroughout die State widi our public school 
system; and diat this dissatisfaction is not confined 
exclusively to any political party. But I am of opinion diat 
the criticism of the system that is indulged in both by the 
people and the members of the legal profession, should be 
directed against die Constitution rather dian die acts of die 
Legislature passed in pursuance of its spirit. A careful 
consideration of the 9th Article of the Constitution will 
disclose the fact, that itsframers contemplated a gigantic 
system of compulsory education, without parallel in the 
American Union, or perhaps in the world, in the extent of 
the revenues to be raised for its support, and in the amplitude 
and splendor of its machinery and appointments. ^̂^ 
[Emphasis added]. 

Regarding the one percent tax he adds, the power of taxation is commensurate 

with the magnimde of this scheme of education. "And the fact must not be overlooked 

that the fi:"amers of the Constimtion manifested an active solicimde, that those of the 

scholastic age who had never enjoyed any of the advantages of education, should 

receive instmction as soon as possible." i^ The final comment was a less than subtie 

reference to education of the former slaves. 

Evans acknowledges his participation in the convention and his reservations 

regarding some provisions of Article 9, but without identifying which ones he found 

objectionable: ^^ 

I feel at liberty, nevertheless to say that, in my opinion. 
Article 9 of our Constitution is in its spirit in conflict with the 
tme philosophy of popular or republican govemment. It 
places it in power of the state, by adopting a very high 

105 Id. at 587-88. 

106/rf. at 590. 

107/d. at 590. 
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standard of public education, to take from the people more of 
their substance than is needful to the maintenance of their 
rights, and the promotion of their happiness and welfare. It 
authorizes too great an interference by the State with the 
divinely-appointed means for the training and elevation of 
the race; that means being the mysterious, but natural, 
powerful, and universal combination of parental affections 
and interest. I only indicate my objections to the 
Constitution; I do not discuss them. 1̂8 

He points out, however, that the law had been successful in some portions of 

the state and dius the problems widi die system "are not so much chargeable to the law 

as to other causes," concluding insightfully, "[t]he successful working of any law 

depends at last upon the willingness of the people to cooperate with die agents of the 

law, in its administration." i^ 

In Texas v. Bremond,^^^ the Court addressed the requirement in the Act of 

August 13,1870, that boards of school directors levy and have collected an ad valorem 

tax on all property of the county. Although the case does not raise a constimtional 

question per se, it provides an important link between Zimpleman and Willis^^^ in 

which the court evenmally reversed itself. Like Zimpleman, Bremond was overtumed 

by Willis, In the Bremond opinion, the Court openly acknowledges the political 

pressures extant with regard to this case: 

. . . .the case now under consideration belongs to a class of 
cases, the solution of which has been carried to the 
arbitrament of poUtical radier dian judicial decision. When 
this becomes the case, none can deny die danger which 
direatens judicial investigation. The fanaticism of politics is 
bold to assail die temple of justice.^^ 

108/rf. at 591. 

109 /rf. 

110 Bremond v. Texas, 38 TEX 116 (1873). 

111 Willis V. Owen, 43 TEX 41(1875). 

112 5wprflnote i l l , at 118-119. 
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While conceding that the Legislamre was well within its constimtional boundaries in 

creating the system of public education established by die Act of 1870, it acknowledged 

the flaws in the system: 

it could not be expected that a perfect system would result 
from the initiatory effort in this direction; and diat confusion 
and ambigiuty, such as to puzzle the best legal minds, 
should arise, is not at all anomalous.!i^ 

and later 
But we shall rejoice if it be found that the great need of 
public education is provided for by laws less cumbersome, 
cmde and ambiguous than those which we have been 
compelled to consider. ^^^ 

In that same term, in Peay v. Talbot ^̂ ^ the Court heard another cause, basically 

on the same issue, but challenging the authority of the districts to levy the one per cent 

tax for more than one year, citing the absence of the word "annual" from the act 

Taxpayers maintained that the tax was for one year and could not be levied for a second 

year. The lower court granted an injunction against the one per cent tax for 1872, the 

second year. 

The majority dissolved the injunction, J. Walker writing for the court: 

Section 4 of the 9th article of the constimtion provides that 
the legislature shall establish a uniform system (emphasis 
theirs) of public free schools throughout the state; and the 
following section provides that the legislature, at its first 
session, or as soon thereafter as may be possible, "shall pass 
such laws as will require the attendance on the public free 
schools of the state of all the scholastic population thereof 
for the period of at least four mondis."... The word 
'system' as used in the constimtion means an organized, 
plan, an institution, something established for the use and 

113 Id. at 119. 

114 /t/. at 124. 

115 Peay v. Talbot, 39 Tex 335 (1873). 
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benefit of the people, so long as the want of public education 
will continue. 11̂  

Two years later, with Democrats again in control of the Legislative and 

Executive branches, and on the eve of yet anodier constitutional convention, die Court 

overtumed itself in Willis v. Owen 11*7 In a decision diat reached back to English law 

for precedent (but not Mexican or Spanish), the Court compiled appeals from 

Galveston(3), Nueces (2), Cameron, and Harris, all involving the legality of die one 

percent school tax provision of the school law of 1871. Plaintiffs raised numerous 

complaints about the composition of die Galveston County School Boards, the way it 

was organized, and the manner in which it collected the taxes assessed, in addition to 

challenging the constimtionality of the Act of 1871 because it was "not read on three 

several days in the House of Representatives while on its passage through the 

Legislature, and the constimtional mle was not dispensed with by any vote of the 

house." The lower court dissolved a local injunction and dismissed the petition. 

The crux of the plaintiffs' case, however, was revealed in their statement of the 

case: 

. . . the system as organized is a creation of the Legislature, 
intricate and cumbersome in its machinery, and so 
constmcted as to withdraw from the district school-boards 
all discretionary and legislative power, and to make them, in 
regard to the levy, collection, and disbursement of this tax, 
simply the mouth-piece of the Board of Education.ii8 

Appellees sought to rely on the principal of stare decisis, maintaining that 

"Nearly all the small property-holders of the State have paid the tax. Stare decisis in this 

116 /^. at 346. 

^^'^ Supra, note 113. 

118 Id. at 46. 
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instance imports justice to the many who have paid by compelling those who have not 

paid, but are taking advantage of dieir wealth to keep the taxbearer at bay, to pay." î ^ 

The court rejected the applicability of stare decisis, however and identified the 

questions to be considered as involving 

the constmction and interpretation of the organic law, and 
present for consideration the stmcture of the govemment, the 
limitations upon legislative and executive power, as 
safeguards against tyranny and oppression. Certainly, it 
cannot be seriously insisted that questions of this character 
can be disposed of by the doctrine of stare decisis, î ^ 

The Court cited all of Article DC of the Constimtion, and then in light of its 

stand in Zimpleman and popidar consensus regarding the purpose and soul of the 

Reconstmction article, reached this incredulous conclusion: 

. . . it is quite apparent from this article that it was intended . 

. . to establish a system in respect to some of its most 
important and vital essentials, if not all of them, which 
should be local in its character Is the system of public 
free schools for the organization and maintenance of which 
this act provides, such an one as is authorized by the 
constimtion? The plain language of die Constimtion compels 
us to say that it is not^^i 

Further, die Court addresses the issue of equal funding and local responsibility 

for taxation widi near prophetic language: 

We may, however, as well here say, that in our opinion, it 
was the purpose of this section of the constitution [to 
provide for the raising of taxation necessary to provide 
school houses . . . ] to make provision to meet such 
deficiency as might be found to exist in die fund in each 
district, to be annually distributed among the districts in 
proportion to the scholastic population of the State. This 
must necessarily be a matter of local information. An 
amount ample in one district would be altogether deficient in 

119/rf.at48. 

120/^. at 49 

121 Id. at 54. 
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anodier. If the Legislature should require the same per cent 
upon the taxable property in all the districts, it would impose 
an unnecessary burthen in some of them, while in others, it 
would not meet the necessity of the case. Nor could it 
possibly fix the amount needed in each district 'therefore it is 
said in the Constitution that the Legislature may provide for 
the raising of such amounts by taxation in the several school-
districts' in the state as will be necessary.^'^'^ [Emphasis 
added] 

The Comt essentially assailed the radical Legislature for passing a law that 

granted legislative powers to an executive officer, the state superintendent. The court 

maintained that such action was unconstitutional, thus the levied tax was 

unconstimtional. It did, however, maintain that it would be constimtional for the 

district boards to levy taxes. Further, the Court held that the govemor and attomey 

general also were ineligible to be members of the Board of Education. 

Conclusion 

As leaders gathered in Austin in 1875 to write the Constitution which for better 

or worse has served the state ever since, leadership remained divided on the role of the 

state in educating its citizens. Schools were in litde better shape dian diey had been 

forty years earlier when the writers of the Declaration of Independence from Mexico 

had so derided that government's failure . . . 

. . . to establish any public system of Education, although 
possessed of almost boundless resources (the public 
domain), and although it is an axiom in political science, that 
unless a people are educated and enlightened, it is idle to 
expect die continuance of civil liberty, or the capacity for 
self-govemment. ̂ 23 

122/^. at 60-61. 

123 Declaration of Independence, made by the delegates of the people of Texas, in General 
Convention, at Washington, on March 2,1836. 
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Despite dieir rabid accusations against Mexico, die independent Texans had done litde 

to improve die condition of education in Texas. The first Constimtion of the Republic 

of Texas, in 1836, made its only minimal reference to education, and the first Congress 

failed to address public education in any manner. 

Were it not for the leadership of President Mirabeau Lamar, the era before the 

Civil War would be distinctive by its absence from the history of education law in 

Texas. Lamar prodded die Legislature to pass the laws of 1839 and 1840, enabling the 

vague Constimtional provisions, and initiating the landed endowment of education. 

Still, Lamar's efforts were marred by ineffectiveness in other areas. Noble in his desire 

to "lay the foundation of a great moral, and intellecmal edifice which will in after ages 

be hailed as the chief omament and blessing of Texas" and accurate in his prediction 

that "[s]ectional jealousies will spring up; and the whole plan may be defeated in 

selfishness; or be suffered to languish under a feeble and inefficient support," he was 

nonetheless misguided to believe that schools could be forever funded without taxation. 

Land was everywhere and cheap. 

Annexation brought another opportunity for constitution writers to establish a 

system of schools for Texas. The annexation agreement itself is in retrospect a party to 

die twentiedi century batdes regarding school funding mediods. Had die original treaty 

of annexation been ratified, Texas would from the outset have been forced to seek some 

other means of financing education. Instead, die wealth of land retained by die final 

annexation resolution at once endowed education widi a rich foundation and a funding 

panacea, whose eventual impotence would not be recognized for many decades. 

The Constimtion of 1845, Texas' first as a state, emerged from a compromise 

between one faction seeking free schools for all, and a more predominant and powerful 

group would have left education an essentially private enterprise, guided by die hands 

of parents and die church. The debate among historians regarding die intent of framers 
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in their use of die term "free schools" should not be overstated. Regardless of dieir 

intent, "free schools" of any kind for anyone remained a rarity diroughout early 

statehood, and for many years to come. 

The enabling legislation also was a product of political compromise, not only 

between public and private interests, but also of diose who wanted dollars that could 

acquire raikoads and schools in die same transaction. In this matter, it is easy through 

history's eye to be critical. However, the intent and logic of those who framed such 

provisions are not so difficidt to understand. The immense geography of Texas 

mandated a transportation system of equal dimension if economic progress and growth 

were to occur. Raihroads offered what seemed at the time a safe, solid and politically 

satiable investment 

Some progress in creating a genuine system of schools was attempted by the 

Act of 1854. Interest from the school fund was distributed pro rata among the 

counties, which were divided into school districts. District residents in mm were to 

"provide a good and substantial school house." The same ill-fitting mold, dictating the 

identification of community schools, was prepared for the established counties of 

central and southeast Texas as for those of sparsely-populated north and west Texas 

frontiers, to the disadvantage of aU. Odier than the German communities, which 

eagerly took to the task of building schools, few districts sought to constmct 

schoolhouses. Many did nodiing. Others designated an existing private school as their 

"public school." Texas had a system of public financing, but still no public schools. 

By 1858, the Legislature had created the antebellum version of a voucher system. 

Many writers have discussed diis era in terms and tone critical of the private 

schools and their advocates. The concessions made to the private sector in the litigation 

of the mid-nineteenth century in some ways enhanced the efforts of private schools at 

the expense of yet nonexistent public ones. Private educators were, however, providing 

83 



an education for those children to whom they had access. Widiout diem, many 

communities would have had no school at all. Their efforts often, diough not always, 

were worthy, and their impact longstanding. Baylor University, Soudiwestem 

University, the University of Mary Hardin Baylor, and others began during this era as 

small private academies, funded by tuition and by the churches. The pitifully few 

schools that remained open during and after die Civil War were almost exclusively 

private schools. 

With the Constimtion of 1866, for the first time, an administrative agency for 

public education was constimtionally mandated. The forerunner of the present state 

public school fund was created. A much more extensive "system" of education was 

mandated dian had been attempted before. Yet, it left much to local control and honored 

Southem social sanctions in matters of race, gender and private education. At a time 

when Texans were suspicious of anything Northem or foreign, and in die context of 

the times, it could have been a slow, small step in the right direction. 

The rational Reconstmction was assassinated with President Lincoln, however, 

and the radical reconstmction Constitution of 1869 rendered a highly centralized system 

of education, braced by an unprecedented system of taxation. In faimess, die potential 

improvements of the radical system must be granted. Eby reports that "a number of 

contemporary leaders were willing to acknowledge die efficiency of the system diough 

opposed to the means by which it was operated." 1̂4 Many provisions were later 

reinstated by the authority of the people, including a state superintendent, compidsory 

attendance, local taxation for buildings, teacher certification, and state-adopted 

textbooks. The more aggressive aspects of die legislation, however, were not only "too 

much, too soon" but definitely were enacted by the wrong political powers at the wrong 

124 EBY (1925) supra note 2, at 167. 
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time to gain acceptance by a people who were clinging desperately to die last vestiges of 

a vanishing culture. 

For die first time, issues of education became die issues of litigation, though 

perhaps diat is overstating it. Issues of taxation tmly were the grist of a series of cases 

that began in 1871 with Kinney v. Zimpleman. There die court staunchly upheld 

Legislative right to delegate its powers of taxation, and the right of executive officers to 

serve in a legislative capacity. Four years later, the court not only reversed itself, but 

purported the Education Article of die Constimtion of 1869 as intended to create a 

system of locally controlled schools. The Democrats had regained control of the capitol 

and the govemor's mansion. The purge of Reconstmction legislation began. Even the 

coiuts felt the weight of the reactionary pendulum as it began careening toward the 

constitutional convention of 1875. 
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CHAPTER rV 

DEVELOPMENT OF THE EDUCATION ARTICLE 

IN THE CONSTITUTION OF 1876: 

THE CONVENTION OF 1875 

AND AMENDMENTS 

We must not suppose that Texas has one of the best school 
systems in the U.S. Because the permanent endowment of 
our schools is so large, and because our progress during the 
last forty years has been so great, many patriotic Texans 
have made the mistake of thinking that this is die case. The 
tmth is that our public school system is far behind that of die 
more progressive states. It ranks above that of only a few of 
the poorer and more backward states of the Union. The 
reason for this is that whde the people of Texas have too 
often depended entirely on the permanent fund to maintain 
their schools, people in other states have not hesitated to tax 
themselves heavily to improve their schools.^ 
E.C. Barker— 1915 

Introduction 

This chapter begins with a discussion of the education debates at the 

Constimtional Convention of 1875, followed by a brief explanation of the stmcmre of 

the article that emerged from that convention, and a summary of the major amendments 

approved in years hence. 

The push for a new constimtion began immediately after the Democrats regained 

control of the Legislature from the Republican Reconstmctionists in 1873, but whether 

such a document should be drafted by die Legislamre dirough amendment, by a 

conference or in a convention was die source of much disagreement Many, including 

Govemor Richard Coke who was elected in 1874, believed that the state was in too 

desperate a financial condition to justify the expense of a convention. A convention 

1 E.C. BARKER, A SCHOOL HISTORY OFTEXAS 313 (1915). 
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finally was called, however, and delegates elected by the counties dirough local 

conventions. Once convened, die convention was dominated heavily by the Democratic 

party, which largely was determined to destroy all remaining vestiges of radical power. 

In die case of education, dus meant die dismantling of the elaborate system of 

public free schools diat had been created by the Reconstmction Constimtion, 

embellished by die radical legislatures, and largely hated by die people. Even within 

the Democratic party, however, could be found widely divergent opinion on die subject 

of education. 

The convention Comnuttee on Education submitted a majority and two minority 

reports. After days of laborious debate, a Select Committee of seven members was 

appointed to review the reports and numerous amendments and resolutions that came 

from the floor. The Select Committee succeeded in producing a report that offered 

enough compromises to be passed almost entirely in tact. Significandy, the article 

produced by the Select Committee introduced to Texas organic law the phrase, "an 

efficient system" of free schools. The phrase, which today provides the fuel for 

ongoing school finance litigation, received almost no mention m the debates, and not a 

single challenge once it was introduced into the article's language. Even the word 

"efficient" seldom was used by the debaters. 

The product of the delegates' efforts was a pale imitation of any system of 

public free schools that had been desired by the friends of education. It was widely 

criticized by the press, and since then by historians. Any student of die debates must 

concede, however, it probably accomplished as much as could be hoped for in the 

environment of the convention. 

As will be seen in die second part of die chapter, diose sections of the article 

that were the object of most debate during the convention subsequently became the 

object of the most amendments. In particular. Section 3, which provides the 
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constitutional du-ection for financing, has been die subject of numerous amendments, 

and as will be seen in die next chapter, extensive litigation. 

The Constimtional Convention of 1875 

The Call for a New Convention 

The demand for a new constimtion began as soon as the Democrats regained 

control of the Legislamre in 1872. Aldiough "die reasons for discarding die 

Constimtion of 1869 were . . . never very clearly stated," the very fact that it had been 

made by the Republican party seemed reason enough for starting over. 2 

Republican Govemor Edmund J. Davis, whose political fate was more or less 

sealed at this point, ignored suggestions in the press that a new constimtion was in 

order, and that he should urge the Legislature to begin the process. He did not raise the 

issue at all in his address to the Legislamre in January 1873. 

2 S.S. MCKAY, MAKING THE TEXAS CONSTITUTION OF 1875, at 45 (1924). [hereinafter 
MCKAY (1924)], This work was McKay's doctoral thesis and is republished essentially verbatim as the 
first four chapters of his 1942 work SEVEN DECADES OF THE TEXAS CONSTTrUTTON OF 1876 
[hereinafter MCKAY (1942)] which was published in preparation for an anticipated constitutional 
convention in 1945. The second volume is thoroughly indexed. The first is not. 

McKay is likely the most widely cited authority on the convention. In addition to the two 
volumes above, he also later compiled and edited DEBATES IN THE TEXAS CONSTITUTIONAL 
CONVENTION OF 1875 (1930) [hereinafter Debates] in which he writes in the preface: 

Publication of the debates of the convention which formed a state 
constitution that has been in use for more than 50 years, would seem to 
require no argument for its justification. No official report of the 
debates was kept or published by the Texas Convention of 1875, and 
this effort to supply such a report had to be drawn upon the 
contemporary newspapers for the material presented. Of those papers 
the most useful was die Daily State Gazette (Austin). Otlier useful 
papers were tlie Austin Statesman, Dallas Herald, Galveston News, 
Houston Telegraph, and Panola Watcliman (Carthage).... Tlie 
committee reports, ordinances, resolutions, motions, substitutes, etc., 
were printed in the Journals of die convention. Only enough of tlie 
subject before the convention from time to time has been reproduced in 
tiie present volume to make the debating clear. 

Tlie Journals and Debates are not duplicative sources, and neither is entirely complete. They arc best 
used as complementary texts. 
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A joint resolution was introduced on February 28,1873, by Senator Dillard of 

Rusk County, providing for election of delegates to a convention to be held in August 

of that year. The Senate rejected the resolution, however. A majority of the committee 

considering die matter agreed die constimtion should be amended, but held diat a third 

convention widiin seven years was too much and too expensive.̂  Then in March 

1873, CM. Winkler of Corsicana introduced a resolution to create a commission of 

nine men, elected by a joint ballot of die Legislature to "[tjhoroughly revise, harmonize 

and systematize" the State Constitution, which then would be submitted to the voters. 

McKay reports diat die Winkler plan received widespread support from die Democratic 

papers.^ He cites die Galveston News, March 15, 1873: 

A party so practiced in the abuse of the powers of 
govemment to preserve their ascendance . . . as the radicals 
are, cannot appreciate the supreme and sincere desire which 
the property holding and working masses of the Democracy 
in Texas have for honest, economical, pure, and 
conservative government^ 

The San Antonio Herald printed the entire bill and urged its passage, saying that 

because the state was on the verge of bankruptcy "on account of the rapacity of the 

vulmres that have been preying upon die vitals of our people for die last six years" that 

a convention was too expensive.^ 

In the fall of 1873, the Democratic State Convention called for a constimtional 

convention in Article 12 of its platform. In that same platform, die Democrats 

reaffirmed "its past opinion and the policy it has ever pursued, that it is the bounden 

3 McKay (1924) supra note 2, at 48. 

4 Id. at 50. 

5 Id. 

^Id. 
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duty of die State to maintain an efficient system of free common schools, and secure the 

means of a common education to every child in die State."'' 

The subject of education was a hot topic in odier political conventions diat 

summer and fall. The Republicans, meeting in Dallas, August 19-20, resolved: 

We are eamestiy in favor of die establishment and 
maintenance of a system of public free schools such as is 
imperatively required by article 9 of our State constimtion, 
and of such improvements as experience has shown to be 
desirable, and we strongly condemn the practical abolition 
by the thirteenth legislamre of the system that was in 
operation.8 

The Colored Men's Convention, conducted July 3 and 4 in Brenham, criticized 

what it called the "ultra Democratic press" and odiers of similar persuasion for their 

efforts to keep progress of the free men "slow and constrained." 

It must be borne in mind that the mass of the colored people 
are in a lamentable state of ignorance, the result of that 
wicked system of bondage, which shut them out from the 
acquisition of all knowledge of letters and made it a penal 
offense to teach them to read the Word of God. They must 
also remember that they have from the day of the acquisition 
of our liberty set their faces in steadfast opposition to our 
political, educational and social progress.... ^ 

The German-speaking citizens convened between forty and fifty delegates of 

widely varied political opinion in Austin, August 7 and 8, to draft a platform as a means 

of expressing their wishes to the political parties. In it their first premise was stated 

"̂  FREDERICK EBY, EDUCATION IN TEXAS SOURCE DOCUMENTS 587 (1918). [hereinafter, 
EBY (1918)]. Original source, Minutes of tlie Democratic State Convention of the State of Texas; 
Held at the City of Austin, September 3, 4, and 5, 1873, at 40. 

8 EBY (1918), supra note 7, at 586. Original sources, E.W. WINKLER, PLATFORMS OF 
POLITICAL PARTIES IN TEXAS 148-151; Daily State Journal, (Austin), July 19 and 20, 1873. 

9 EBY (1918), supra note 7, at 581. Original source, E.W. WINKLER, PLATFORMS OF 
POLITICAL PARTIES IN TEXAS 148-151. 
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clearly: We demand a liberal Free School System, which corresponds to the reasonable 

expectations of all." ^̂  

As political fervor on all sides built, opinion in the press began to shift, urging a 

convention to draft an entirely new constitution. By the end of die year die press was 

almost unanimous in its support for a convention. ̂  i Nevertheless, newly-elected 

Govemor Richard Coke in his address to die Legislamre on January 26,1874, 

recommended the creation of a joint committee to prepare amendments, or a 

commission of men selected from die body of die people of Texas to prepare 

amendments and submit them to die Legislamre. 

The Democratic leaders, however, already had offered a resolution instructing 

the Committee on Constimtional Amendments to consider the advisability of calling a 

convention. 12 The majority committee report recommended a convention but the 

minority recommended a commission of fifteen men, five appointed by Senate, five by 

the House and five by the govemor, to draft a constimtion and present it to the 

Legislamre. The Senate passed a resolution approving the plan. In the House, the 

committee majority favored a commission, while the minority report held that the 

legislators had not been elected to frame a Constimtion and that the American method of 

doing so was to assemble delegates directiy from the people. In both houses, the 

minority committee reports were adopted by the fuU bodies, leaving the Legislature 

divided. The House passed a bill to submit to the voters the question of calling a 

convention of ninety delegates. The Senate would not pass a comparable measure. ̂ ^ 

10 EBY (1918), supra note 7, at 585. Original source, Die Woechentliche Texas Post 
(Galveston), August 12,1873. Translated by Dr. Waldemar Eichmann, chairman of the Department of 
Foreign Languages, Abilene Christian University, Abilene, Texas. 

11 MCKAY (1924), supra note 2, at 50. 

12 Id. at 51. Original source, S.J. of TEX, 14di Leg. Reg. Sess. 19 (1874). 
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When die Senate would not budge, and the govemor persisted in 

recommending a commission, a joint committee finally was appointed to propose 

amendments. Widiin three weeks, on April 22,1874, an entirely new constimtion 

was presented by die sub-committee which was accepted unanimously by die Senate 

committee and by a large majority of die Senate. The document was commended highly 

even by die House proponents of a convention. Leaders admitted its excellent points, 

but thought it would look too much like the work of a centralized commission and 

argued that the constimtion would not be accepted by the people. 

Article X of the proposed constimtion, the Education Article, was considerably 

more concise than the one which would emerge from the evenmal convention. The 

committee version provided for free public schools for children from ages six through 

eighteen. The permanent fund was preserved and the Legislature was authorized to 

provide up to one-fourth of the general revenue annually for the benefit of schools, in 

addition to a one dollar poll tax. School districts were allowed to levy taxes for school 

building construction, as permitted by the Legislature, an item omitted from the 1875 

document An elected state superintendent would have served four-year terms, 

performing duties dictated by the Legislamre. i"̂  

13 Id. at 52-54. 

1"̂  The proposed Constitution can be found in tlie House Journals of the 14th Legislature, 
April 24, 1874, available in the State Archives in Austin. The Education Article read: 

Article X 
Education 

Section 1 A general diffusion of knowledge being essential to the 
preservation and rights and liberties of the people, it sliall be tlie duty of 
the Legislature of this State to make suitable provision for tlie support 
and maintenance of free public schools for the instruction of llie 
inhabitants of tliis Slate between the age of six and eighteen years. 

Section 2 All funds, lands, and other property heretofore appropriated 
and set apart, and iill dial may be hcrcafler appropriated and set apart 
exclusively for the support iuid maintenance of public schools shall 
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Taken as a whole, McKay correctiy asserted that "[i]t is hard to escape die 

conclusion that die Camp-Sayers constitution was superior to both the Constimtion of 

1869 and the one which was finally adopted in 1876." The Legislature adjoumed on 

May 4, 1874, without a convention call, without a conference, and with die 

Constimtion of 1869 stiU in effect. 

During the summer months, voters had a chance to express their opinion on a 

constimtional convention call at precinct, county and district conventions. Public 

demand for a convention grew to a groundswell. The press became "practically 

unanimous in campaigning" for a convention. By fall, Govemor Coke also had 

changed his views, î  No sooner had general agreement been achieved that a convention 

constitute a public school fund, and shall never be diverted to any odier 
purpose. 

Section 3 The Legislature shall cause to be levied and collected an 
annual poll tax of at least one dollar, on all male persons in this State, 
between the ages of twenty-one and sixty years, for the benefit o public 
schools; and shall also set apart for the same purpose a part of the 
general annual revenue derivable from general taxation; provided that the 
part so set aside shall not, for any one year, exceed one-fourth of said 
revenue for said year. 

Section 4 In addition to the income derived from the public school fund 
and from the levies for public schools aforesaid, the Legislature shall, 
when necessary provide for raising such amount by taxation in the 
several school districts of the State, as shall be required to provide 
necessary school houses in each district 

Section 5 The public lands heretofore given, and such as shall hereafter 
be given to counties, shall be under the control of the Legislature, and 
may be sold by the counties to which they belong, under such 
regulations as may be prescribed by law, but in such cases, the proceeds 
arising therefrom shall be applied to tlie education of the youths of Llie 
several counties to which said land respectively belonged. 

Section 6 There sliall be a Superintendent of Public InsUuction, who 
shall be elected by die quiUificd electors of die State. He sliali hold his 
office for four years; shall perfonn such duties as may be required of 
him by law, and shall, until changed by Uie Legislature, receive an 
annual salary of two tiiousiuid five hundred dollars. 

15 MCKAY (1924), supra note 2 at 59. 
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should be called dian die U.S. Senate asked President Ulysses S. Grant to look into 

matters in Arkansas, where a constimtional convention called in 1872 had drafted a 

document that expunged objectionable radical articles diat were highly similar to die 

Texas Constitution of 1869. Many Texas officials feared the return of military mle — 

to Arkansas, and to Texas if she followed suit.i6 

When the Legislamre convened, however, pressure to call a convention still 

was emphatic, and a joint resolution finally was passed, calling an election for August 

2, at which the people were to elect ninety delegates, three from each Senatorial district, 

and to vote "for a convention" or "against a convention." 1*7 

The Convention 

The group that was assembled in Austin on September 6, 1875, was diverse in 

background, but well schooled in legislative processes. Of the ninety, seventy-five 

were Democrat and fifteen Republican, of whom six were Negroes. Professionally, the 

gathering included forty-one farmers, twenty-nine lawyers, and a few merchants, 

editors, stockmen and physicians. A few were notable by their absence. Dr. Ashbel 

Smith, the ardent advocate for education during earlier regimes, was one of the 

candidates of the Democratic party from the Houston districts. The Austin Statesman 

had recommended Smith as the most siutable chairman of the convention. However, 

Smith lost when the City of Houston delegation was won by a small Republican 

victory, largely due to Democratic apathy, î  

Mauer praised the group as a "solid core of men ": 

16/̂  

^'^ Id. at 66. 

18 M. at 73. 
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In fact, die overall quality of the delegates was such diat they 
received not only the approbation of most of dieir 
contemporaries but of most modem scholars as well. 
Certainly, the delegates collectively had sufficient expertise 
to do the job for which the people elected them. The only 
question was what type of constimtion did a majority of die 
convention want.i9 

Perrigo pointed out diat not a single delegate had participated in die Radical 

Convention of 1869. "Step by step, therefore, diey undid the work of diat convention 

and drafted a lengdiy, radier detailed instrument of govemment "20 

The convention was puncmated widi active, colorful debate on numerous 

topics, beginning with several days of haggling over whether or not to have the debates 

themselves published. Immigration, the railroads, suffrage and judicial salaries were 

only a few of the other matters subject to great controversy. No single issue, however, 

was the focal point of such bitter and extended debate as was education: 

As was to be expected, a bitter stmggle engaged the 
representatives of the two political parties with their diverse 
and antagonistic sociological and educational traditions. 
Other subjects of contention were numerous, but none was 
so violently fought over as the article on education.21 

Eby correctiy stated that on only two points was there "universal agreement," 

that there must be separate schools for white and colored children, and diat the school 

fund must never again be diverted to any extraneous purpose.22 

McKay recorded that Austin residents were particularly interested in the 

Committee on Education. The chairman of this committee was an ex-Confederate, 

General Whitfield of Lavaca County, die only convention member who also had been a 

1̂  Mauer, John Walker, Soudieni State Constitutions in die 1870s: A Case Study of Texas, 
211 (1983). Unpublished doctoral dissertation, available at Rice University. 

20 LYNN I. PERRIGO, TEXAS AND OUR SPANISH SOUTHWEST 305 (1960). 

21 EBY, THE DEVELOPMENT OF EDUCATION IN TEXAS 169-170 (1925). 

22 W. 
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member of die Convention of 1866. One of the Education Committee members was a 

Negro named McCabe: 

Local publicity was given to die fact diat General Whitfield 
treated McCabe as if he were a valet, having him always 
provide ink, paper, water, chairs, etc. for the committee. 
This procedure was enjoyed by McCabe as well as by other 
members of the committee, and it was said that with the 
negro members General Whitfield was die most popular 
delegate in the convention.23 

McKay agreed that education was "more hotiy contested" dian any otiier issue 

in the convention. The widely divergent opinions of the delegates were representative 

of the attimdes and "shades of opmion" of the people: 

A majority of the people of Texas in the seventies thought 
that an educated population was essential to the success of 
democratic govemment, but held that the obligation of the 
state to provide education extended oidy to orphans and 
indigent children.... It was evident to most citizens that the 
unpopularity of the existing school system would cause its 
replacement by something entirely different. But what would 
be supplied was uncertain.... 2̂  

The population of Texas was as sparsely scattered as it had been before the war, 

and the poverty was far greater. Many delegates who, under more favorable conditions, 

would have favored an efficient system of public free schools, were doubtful diat the 

people could afford it. Unlike some of the other topics debated at the convention, 

education was an area where Texas had Htde experience, and other states provided litde 

guidance: 

The experience of other states offered litde direction in 
solving die school problems. The articles conceming 
education in the more recent constitutions were short and 
dealt in the main with the administration of school lands 
bestowed from die Untied States public domain. Even the 

23 Austin Statesman, October 3, 1875, cited in MCKAY, (1924) supra note 2, at 76. 

24 MCKAY (1942), supra note 2, at 98-99. 
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provision for separate schools for whites and blacks was 
comparatively new.25 

During the early days of die convention numerous resolutions were referred to 

die Committee on Education. They ranged in nature from radical to diose who would 

have had no public schools at all. A summary of the resolutions presented prior to die 

report from the Committee on Education is presented in Table 4-1. 

In compliance widi a resolution of the convention passed September 13, die 

State Superintendent reported die scholastic population for 1874 at 313,061 children. 

He estimated die population for 1875 at 350,000, and reported diat die amount 

appropriated from die State School Fund was $499,959.05, or $1.59 per capita. 

Given the extensive differences in counties and schools, and that the average cost per 

pupil per mondi for die year ending August 31, 1875, "has not exceeded $1.50 or six 

dollars for four months, per capita," he estimated that the total expense for four months 

mition of 350,000 children to be $2,060,000.26 

Debates during the early days of the convention focused on numerous issues, 

particularly whether the debates should be published, and over the necessity of calling 

an election to ratify the constimtion. The first recorded entrance of the education issue 

into the debates came on the twenty-first day when, in discussion of the legislative 

article, section 48, Sterling C. Robertson, delegate from Bell County, moved to limit 

legislative taxing authority for the benefit of public schools "so that the support of the 

public schools shall not exceed twenty percent of the whole revenue." Mr. Sansom of 

Williamson County then moved to strike "for the support of die public schools" thus 

^^Id. at 99. McKay cites six states as examples: Tennessee (1870), Alabama cind Missouri 
(1875), North Carolina (1876), and Georgia (1877). 

26 JOURNALS OF THE CONSTITUTIONAL CONVENTION OF THE STATE OF TEXAS, BEGUN 
AND HELD ATTHE CITY OF AUSTIN, SEITEMBER 6TH, 1875, at 113-115. [hereinafter yowrmz/j]. 
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TABLE 4-1 
Resolutions on die subject of education presented during die Convention of 1875 

prior to the beginning of debates on the Committee on Education Report 

9/9 

9/10 

9/10 

9/11 

9/11 

9/11 

9/11 

9/13 

9/13 

9/13 

Delegate 
Moore 

Brown 

Weaver 

Chambers 

Erhard 

Crawford 

Amim 

Wate 

Lynch 

McKinney 

9/13 Whitfield 

9/14 Smidi 

9/14 

9/15 

9/16 

9/17 

German 

Erhard 

Lockett 

Morris 

vesting all powers regarding county school lands in the counties 

establish equal salaries for male and female teachers 

designating revenue of all public domain to schools of all classes 

preservation of legislative control of school lands 

reserve all control to the counties and districts; eliminate compulsory education 

establish perpetual fund using poll tax, one tenth of State revenue, and interest 
from present fund; authorize local taxation by majority 

reduce funds to counties by amount of revenue earned by county lands 

free public schools are essential; lands reserved should never pass from State 

investment should be in U.S. bonds 

county lands reserved to counties; permanent fiind set up in each country 
(referred to committee on Counties and County Lands) 

requesting report from Superintendent of per capita distribution for 1875, "and 
the amount of money required to maintain public free schools for four months 
each year, and tlie iunount due teachers for services already performed." 
(Resolution adopted) 

six drafted sections: establish a university, and free schools in each county, a 
board of education, led by university president, creation of university fund, 
funding of county schools from county lands, preservations of fines, penalties, 
estates, forfeitures, etc. to the school ftind 

combining university funds into permanent school fund 

create General Superintendent of schools with Govemor and Secretary of State 
serving as ex officio members of die board; seven curators appointed with advice 
and consent of senate for university; legislative control over university and 
school lands widi surplus invested in U.S. or Texas bonds; no use of school or 
university funds for sectarian institutions; beginning of scholastic year is fixst 
Monday in October; teachers to teach at least 6 hours per day, schedule to be 
determined by the district pau^ons. 

schools taught for four monUis; local tax levies audiorized for longer periods 

ten section article: establish free schools for all scholastics 8-16 years, 
superintendent by election; extensive administrative authority by superintendent; 
maintenance of school fund widi addition of poll tax, two percent tax on gross 
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earnings of railroads, steamship lines and insurance companies as well as misc 
fines and fees; legislative audiority to tax for construction of schools and school 
houses; county boards to control county lands; state board composed of 
govemor, attomey general and superintendent given extensive policy and 
administrative powers; entire public domain to schools; 

9/17 Cline eight resolutions: establish system and maintain schools for six mondis with 
free instiuction of all 6-18 years of age; supervision in board composed of 
superintendent, govemor, secretary of state and attomey general; county districts 
widi superintendents and boards; disuict superintendents subject to state board; 
state school fund includes previous funds plus not less dian one-fourth of 
revenue; county fund as previously established plus various fines, taxes on dogs, 
polls and occupations, and not less than one-fourth of the ad valorem taxes on 
property; state and county fund investment in U.S and Texas bonds; county 
funds investment also in unencumbered real estate; no grants to any institution, 
church or school controlled by any ecclesiastical body 

9/17 Johnson school law should be revised so diat fewer officers and commissions will be paid 
(Collin) from school fund; district power over teachers; state board abolished; state 

superintendent abolished; protection of previous grants of land. 

* Unless odierwise stated, all resolutions were referred to die Conunitlee on Education. All data are 
taken from JOURNALS OF THE CONSTITUTIONAL CONVENTION OF THE STATE OF TEXAS, BEGUN AND 
HELD AT THE CITY OF AUSTIN, SEPTEMBER 6TH, 1875, at 29-185. 
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eliminating any State obligation to finance the public schools. His very lengthy speech 

on the subject was the first of many during the convention. 

The heart of Sansom's objection was that "a system of public free schools to be 

supported by taxation is not adapted to die conditions or wants of the people of Texas," 

citing the vast geography, sparse population and widespread poverty, "for say what we 

will, we are the poorest State in the Union." With even more passionate language, he 

asserted diat state-supported schools were an assault upon the providentially granted 

duties of parents: 

. . . how dare a govemment professing to be free ruthlessly 
invade the sacred domain of private duty and private right? 
What right has it to lay violent hands upon these American 
citizens who have not attained their majority to force them to 
attend particular schools, smdy particular books under a 
particular teacher? Again sir, by assuming control of the 
children for educational purposes it deprives the father of the 
sacred rights of parentage. It not only interferes with, but 
assumes, the holiest duties man owes to God. The 
thoughtful and conscientious father woidd never willingly 
commit to the State the religious instruction of his children. 

It is boodess to say that the State does not propose to 
teach religion in her public schools; religion ought to be 
taught in our schools . . . Its great principles should be 
impressed upon the minds of our children, by our teachers, 
upon every fitting occasion... And to the parent alone is 
committed the solemn duty of determining this course of 
instruction.27 

Sansom's motion was tabled. But the stage was well set for die presentation of 

the report of the Committee on Education the following day, September 30,1875, the 

twenty-second day of the convention. 

The Report of die Committee on Education 

The majority report, presented in die fomi of a drafted article tided "Education," 

was signed by General Whitfield, chairman, and by members L.W. Moore, William 

27 Austin Statesman, October 10,1875, cited in Debates, supra note 2, at 107-108. 
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Neal Ramey, W.B. Wright, A.C. Graves, Francis J. Lynch, B. Abemathy, George 

Floumoy and Edward Chambers.^s 

Article —. 
Education. 

Section 1. A general diffusion of knowledge being essential 
to the preservation of liberties of die people, it shall be die 
duty of the Legislature of this State to make suitable 
provisions for the support and maintenance of public 
schools. 

Sec. 2. All funds, lands and other property heretofore set 
apart and appropriated, or that may hereafter be set apart and 
appropriated for the support of public schools, all the 
altemate sections of land reserved by the State out of grants 
heretofore made or that may hereafter be made to railroads or 
other corporations of any namre whatever, one-half of the 
public domain of the State, and all sums of money that may 
come to the State from the sale of any portion of the same 
shall constitute a perpemal public school fund. 

Sec. 3. And there shall be set apart annually not more than 
one-tenth of the annual revenue derivable from taxation for 
general purposes, and such poll tax as may by law be levied 
under the provisions of this constitution, which shall also 
constitute a part of die pubUc school fund. 

Sec. 4. The lands herein set apart to the perpemal school 
fund shall be sold under such regulations, at such time and 
upon such terms as may be prescribed by law, and the 
Legislamre shall not have power to grant any relief to die 
purchasers thereof. The Comptroller shall invest die 
proceeds of such sale, and of those heretofore made, in the 
bonds of this State, if the same can be obtained, otherwise 
United States bonds, and die United State bonds now 
belonging to said fun d shall likewise be invested in State 
bonds, if the same can be obtained. 

Sec. 5. The principal of all bonds, or other funds, and the 
principal arising from the sales of lands hereinbefore set 
apart to said school fund, shall be die permanent school 
fund, and all the interest derivable dierefrom, and the taxes 
herein provided, shall be die available school fund, which 
shall be appUed annually to die support of public schools, 
and no law shall ever be made appropriating any part of die 
permanent or available school fund to any otiier purpose 
whatever, except as hereinafter provided. 

Sec. 6. All public school lands which have been 
heretofore, or may be hereafter, granted to the various 
counties of diis State for public schools, are of right the 

28 McCabc's name is not included in any of die committee reports. His name is missing 
from voting records until October 15. 

101 



property of said counties respectively, to which tiiey are 
granted, and entitied thereto, and is hereby vested in said 
counties, subject to the tmst created in die grant. 

Sec. 7. As soon as the available school fund may be 
sufficient, die Legislature shall establish and maintain free 
public schools throughout die State for a period of not less 
than four months in each year, and may audiorize any county 
to establish public schools in such county whenever the 
available fund apportioned to such county as herein 
provided, togedier widi the fund realized from die sale of die 
lands of the county, shall be sufficient to maintain public 
schools in such county for not less dian four mondis in each 
year. But until such time die available school fund 
hereiiibefore provided shall be distributed to the several 
counties of the State according to the scholastic population. 
The distribution to be made by the Govemor, the 
Comptroller and the Treasurer, who for this duty shall 
constimte a school board. The fund shall be distributed to die 
counties and applied in aid of private schools in such mode 
as the Legislature may provide. 

Sec. 8. All lands heretofore granted for the benefit of the 
Lunatic Asylum, the Blind Asylum, the Deaf and Dumb 
Asylum and the Orphan Asylum, together with such 
donations as may have been or may hereafter be made to 
either of them, are hereby set apart to provide a permanent 
school fund for the support and maintenance and 
improvement of said asylums; but the Legislature shall have 
the power, whenever deemed advisable, to provide for the 
sale in part or in whole of said lands. The proceeds of said 
lands when realized,together with all moneys severally 
donated to such asylums or either of diem, shall be invested 
in bonds of the State of Texas, if obtainable; if not, in bonds 
of the United States, in such manner as the Legislature shall 
provide. And the proceeds of the interest thereon shall be a 
several available fund for each of said asylums and for no 
other purpose. 

Sec. 9. Separate schools shall be provided for the white 
and colored children, and impartial provision shall be made 
for both.29 

Two minority reports also were submitted, one signed by four committee 

members: Sansom, Asa Holt, A.J.C. Dunnam, and G.B. Cooke. Sansom presented 

the first minority report which consisted of only three sections. The first prescribed 

that all lands previously designated as well as money, bonds and property owned by 

29 Journals, supra note 26, at 243-247. 
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the State which had been devoted to the use or support of free schools, and an 

additional one-half of die public domain at the State's disposal would continue to serve 

as a permanent fund, but widi a provision diat protected setders. The second article 

gave die Legislature audiority to sell lands, with the sales set apart and invested in 

Texas or United States bonds, and reserved for die benefit of education. The final 

section provided for die distribution of die interest by tiie Comptroller, first of all to pay 

tuition for four months each year for all indigent orphans between ages eight and 

sixteen, and the remainder applied pro rata to pay die tuition of other children in that age 

bracket It concluded: "But die State shall not levy a tax to support a system of public 

free schools."̂ ® The report well represented the views of one extreme group on the 

continuum of opinion on education — those who would have preferred no involvement 

of government in education, save a provision for orphans. 

A second minority report signed solely by Henry Cline, Republican from Harris 

County, was submitted several days later. Also in the form of an article (ten sections 

long), Cline's report was far more liberal in its provisions for education. It maintained 

the supervision of schools through a superintendent and accompanying bureaucracy, 

similar to that of the Reconstmction Constimtion. General taxation of not less than 

one-fourth of one percent would benefit the schools, being distributed among the 

counties on a pro rata basis. No grants would be allowed to any religious instimtion. 

Oidy section 1 is quoted here, because it best exemplifies the spirit of Cline's report 

Article— 
Education. 

Sec. 1. A general diffusion of knowledge and 
intelligence being essential to the preservation of the rights 
and hberties of the people, the Legislature shall establish a 
thorough and efficient system of pubUc instruction, and shall 
maintain public schools during not less than four months in 
every year, for the free education of all children in this State 

30 Journals, supra note 26, at 243-247. 
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between the ages of nine and fifteen years, and other 
children may attend said schools upon conditions prescribed 
by law. 31 

Despite being a minority of one on the committee, die impact of Cline's report, 

and his articulate arguments from the floor, would be felt in die final article approved 

by the convention, particularly his provision excluding sectarian schools from eligibility 

for state funds. 

Following presentation of the reports, education issues frequentiy crept into the 

debates, regardless of the article under consideration at the moment. During discussion 

of the legislative article on the twenty-fifth day of the convention, October 4, W.H. 

Davis of Brazos County spoke at length regarding the failure of the convention to 

include state colleges and universities in the list of institutions for which the Legislamre 

could appropriate public money. Speakuig on the importance of the colleges and 

universities, he took advantage of the floor to also address the issue of funded public 

schools in general: 

We cannot ignore, in the Constimtion we may make, an 
educational system, either in the lower or the higher 
branches of learning; and when sir by constimtional 
provisions, we so tie the hands of fumre Legislatures that 
they cannot encourage a proper system of education, we 
strike down, sir, one of the strongest pillars of free 
govemment 

Now what is there on the subject of education calculated to 
cormpt the ftiture Legislamres? Where are the parties who 
are to bribe legislators to establish schools and colleges? The 
people alone are interested in dus matter, and must we 
assume that they will bribe their own Legislamre to furnish 
them widi a system of education? No sir, let us not tie the 
hands of our Legislamres, but leave tiiem untrammeled to 
establish without restraint, in this great empire state of ours, 
an educational system diat will keep pace widi die systems of 
odier states and odier governments that have raised them to 

31 Journals, supra note 26, at 318. 
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greatness and to the highest eminence in the scale of 
nations.32 

Davis went on to use Pmssia as an example of a nation with a "perfect system 

of education."33 The Pmssian system, thereafter, became die most popular hare to be 

chased at the convention, regularly tailed by advocates and opponents alike. 

Judge Ballinger, an active participant in many debates on many issues spoke to 

the attitude of the convention on schools during the very heated exchanges over 

whether payment of the poll tax should be required for suffrage. His remarks on die 

twenty-eighth day, are paraphrased in die Debates: 

If it had been the mtention of the Convention to establish a 
system of free education for all the children of die State, and 
had an adequate tax on property been imposed for that 
purpose, he would have supported the present proposition 
(linking the poll tax with suffrage). They could have said to 
the poor white man and to die colored man. This matter is to 
secure in the highest degree the happiness of your children 
and good govemment, and you must contribute to it in order 
that you may deiive the benefit, and you shall take no part in 
the govemment unless you contribute to it ' 

But as he understood the temper of the Convention, as 
judged by their votes and the report of the Education 
Committee, not much would be done in that direction, only 
one-tenth of the annual income bemg allowed for educational 
purposes. But is was proposed in lieu of diat to levy a poU 
tax as a condition precedent to the exercise of suffrage, to be 
devoted to educational purposes. He said he could not 
consent to that. He would not when asked for the great 
blessing of education by the people, give them a stone 
instead of bread.34 

Formal debate on die majority and minority reports began on die twenty-nindi 

day, October 8, 1875, at which time the Cline report was presented, and the primary 

minority report, submitted seven days earlier, was formally offered by Mr. Russell of 

32 Debates, supra note 2, at 148-149. 

33 M. 

34/rf. at 180-181. 
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Wood County, as a substitute for the majority report in its entirety. In making the 

motion, Russell echoed the opinions of Sansom: 

In my opinion this is the gravest subject, the most solemn 
and grave subject the people of Texas have to decide upon, 
upon it haves the weal or woe of Texas. The God of Heaven 
has granted him die privilege of raising a family. If we 
recognize that, and if we decide that he has die right to 
educate his children as he pleases, that action will go down 
in history as the proudest moment to the wisdom of diis 
body.35 

RusseU continued in the same vein, taking opportunity to suggest diat the 

radical system established under the Constitution of 1869 had been created so tiiat the 

children of the State could be "educated into monarchial ideas... . The whole point and 

object of it was to blot out the original principles of free govemment and establish a 

strong central monarchial govemment."36 McKay notes that a Galveston News 

reporter, whose report of Russell's speech provided the text for the Debates for that 

day, "apparendy became disgusted with the argument He stopped it would seem in the 

middle of the speech," and appended them with the parenthetical comment "and more 

in the same strain."3'7 

Responding in defense of the majority report. General Whitfield urged the 

convention to seek a middle ground, stating that while the two extreme views on the 

question each were supported by "able and conscientious gendemen" that he could 

subscribe to neither: 

One view would substantially refuse to do anything to 
promote through State agencies die education of the chddren 
of the State. The other would go too far in the opposite 

35 Id. at 195. 

36/J. 

37 Id. at 196, n. 62. 
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direction, by imposing upon die people of today burthens 
which would be not only unjust but also unwise.38 

Sounding similar to Govemor Lamar more dian three decades earlier. General 

Whitfield suggested diat widiin a short period of time, perhaps as litde as five or six 

years, the income from die educational fund would be sufficient "to meet diis cherished 

desire" of education, and diat "taxation for schools will be no more." He defended die 

immediate need for taxation, however, so diat a system of common schools could be 

established in the meantime. He rebutted directiy assertions that taxation of one man to 

provide for the education of anodier's chddren was equivalent to dieft: 

. . . as an abstract proposition, it may seem unjust to tax one 
man to aid in giving a litde education to the child of his 
poorer neighbor,... yet, sir, another great principle is 
evoked by the suggestion. It must be classed among the 
abstract rights, based on apparent namral justice, which we 
individually concede to die State, for die general welfare, 
when we enter into a great compact as a commonwealth. I 
boldly assert that it is for the general welfare of all, rich and 
poor, male and female, that die means of a common school 
education should be within the reach of every child in the 
State;. . . 39 

The majority report had eliminated compulsory education. Thus, he argued, die 

"divine" rights of parents to control the method of education for their children was 

preserved. 

E.L. Dohoney of Lamar County, himself a former legislator, advocated 

acceptance of the majority report, but proposed that, in the interest of practical 

economy, the first section should be amended by adding to Section 1, the phrase "for 

at least four months in each year, for the free instmction of all the scholastic population 

between the ages of nine and fifteen years," asserting that some guarantee of access 

was essential as a matter of practical economy: 

38 Id. at 196-197. 

39/rf. 
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. . . we find that the virtue of people depends upon their 
intelligence, that the great mass of crime is owing to 
ignorance, and where most crime and most ignorance prevail 
there you will find the most expensive systems of criminal 
law. . . 

. . . if all the children of the State had parents or guardians 
who were able and willing to educate them, a vast amount of 
expense would be saved die State in the trial and 
maintenance of these convicts, and there would then be no 
necessity for this system of public education.^o 

He went on to assert that it would be better if all these children could be 

educated in private schools, but that such was not practical because of the large 

numbers of poor, and the absence of private charitable institutions. Further, he 

suggested that having granted suffiage to the former slaves, their children must be 

educated: 

The action of the United States in clothing all tiiis ignorance 
with power, in declaring that crime and ignorance shall have 
its voice by vote, admonishes us the dangers to free 
institutions through the power of all diis ignorance. 

Now the object of this amendment is to force the 
Legislature to provide education for the children, saving the 
expense of trying, supporting in jail, and supporting in the 
State prison those, who through lack of education become 
criminals.4i 

By the time the vote was taken on October 9, regarding whether the minority 

report from the Committee on Education should be accepted in place of die majority 

report, no time was left for additional debate on the subject42 The motion lost 19 to 46. 

Several questions and amendments regarding die dispensation of county school lands 

40/rf, at 199-200. 

41/^. 

^^Most of die debates on October 9 can best be described as haggling over the veracity of an 
Austin Statesman report diat die Grangers and Republicans were conspiring against die Democrats on 
numerous issues. The day was punctuated widi some interesting accusations and denials and an 
occasional insightful comment regarding freedom of die press. 
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were tabled until die Committee on Counties and County Lands had made dieir report, 

and the Convention adjoumed until Monday, October 11. 

Accounts of debates from the tiiirty-first and thirty-second days of die 

convention are more lengdiy dian most and were dominated by long speeches for and 

against free schools. 

The minority report having been rejected, Sansom offered a substimte for 

Section 3 of the majority report tiiat would have limited the poll tax "not to exceed $2," 

and tied payment of it to suffiage. The motion was tabled by a vote of 52 to 26. 

Judge Ballinger proposed as a substitute to Section 3 a tax of one fourth of one 

percent on all taxable property or "so much of said tax as together with a poll tax of $2 

per annum and the other funds provided ... should be sufficient to educate all of the 

scholastic population four months each year.. ."43 Several opposed any taxation. An 

effort to amend the substitute by changing one-fourth to one-eighth lost and the whole 

question was tabled by a vote of 49 to 29. Several other attempts at compromise were 

offered, ranging from a provision allowing counties to levy taxes not exceeding one-

fourth of one percent to allowing the counties to levy a poU tax, supplemented by an ad 

valorem property tax, limited to not more than one-sixth of one percent 

General Whitfield's comments may have been the most insightful when he said 

the delegates had come to Austin with their minds made up on the subject of common 

free schools. He added that the committee had become convinced that one-tenth of one 

percent was as far as the convention would go, and thus setded on that amount even 

though committee members held various views. He did not elaborate on the 

committee's views, but he was one of a handful of Democrats to vote against the 

Education Article as passed. 

43 Debates, supra note 2, at 212. 
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Again, Clme spoke eloquendy, and at great lengtii in favor of an adequate 

school system, repeating die arguments tiiat education was an insurance against crime, 

but addressing with more fervor die Anglo Saxon heritage of public instmction, citing 

Lord Bacon's comments about the Saxon public system in 1646, and die Scottish 

public schools established in 1696.44 

More to the point, he addressed the argument of poverty: 

. . . the very fact we are poor is one of the best arguments in 
favor of a public school system. If we are poor we cannot 
pay for private tuition, but we must educate die children of 
Texas... .There are private schools in Houston in which 
they charge for a single pupil $15 a month, and here in 
Austin I find diey are paying $40 to $45 for a session of 
forty-five weeks. I see that we gendemen are educating our 
children, but the people are not.45 

Although Cline was a Republican, and the most vocal in favor of die schools, 

debates did not split exclusively on paity lines. General Whiffield said he endorsed "all 

that Cline had said, but he was diirty or forty years ahead of his time." McCormick, a 

Democrat, criticized the "prominent men" of the convention who also had been 

delegates to the Democratic Convention of 1873, which had endorsed the schools. 

Mr. Floumoy of Galveston, who had been a member of the secession 

convention of 1861, spoke on behalf of "young Democrats in favor of free schools."46 

44This reference by Delegate Cline is either inaccurate, misguided or was inaccurately reported 
by the press, and then in the Debates, supra note 2, at 216. Sir Francis Bacon died in 1626, so it is 
unlikely that in 1646 he was making any comments regarding die Saxon public system of education or 
anything else. Additionally, assuming that Cline referred to Philip Melanchthon's Visitation Articles 
of Saxony (1528), Melanchdion did make recommendations regarding the organization of schools, but 
die schools he organized were church-schools, aimed at preparing men for ecclesiastical and civil 
offices. F. CORDASCO, A BRIEF HISTORY OF EDUCATION, 53 and 66 (1981). Regarding die Scottish 
pubUc schools, Cordasco makes no mention of any system established in 1696, but he does note diat 
rejection of the comprehensive system of education proposed by John Knox in his First Book of 
Disciple (1560), "deferred a scheme of national education in Scodand for diree centuries," (at 52). 

45 Journals, supra note 26, at 216. 

^^Floumoy was occasionjilly criticized in die debates, iuid listed among diosc who would have 
eliminated stale involvement in education. His comments during debate, however, juid die fact dial he 
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His paraphrased remarks in die Debates are patently direct: 

If tiiey wanted the assistance of die young members of die 
Democratic party and die new Constimtion not to be voted 
down they must give tiiem a system of free schools . . .He 
characterized die nineteen delegates who opposed free 
schools, and who had been lauded so highly, as a band of 
old fogies. He regarded the majority report of die 
committee— without intending to be personal in either 
case— as a fraud upon the people.4'7 

Finally, Mr. Nunn moved to recommit die whole question and all die pending 

amendments to a select committee of seven. After some additional debate along all the 

same lines, die motion prevailed, and on the following day, die thirty-third day of the 

convention, the Chairman E.B. Pickett appointed a select committee to consider die 

three reports, as well as the numerous amendments that had been proposed in debates. 

The Select Committee 

The seven-member Select Committee was led by Mr. Nunn. Other members 

were Norvell, Moore, Ross, Ballinger, Martin of Navarro, and Robertson of Bell.48 

The group retumed a report, signed by six of the seven members, after four days, on 

October 19,1875. In prologue, the committee stated that "in view of the conflicting 

opinions of this body, (we) have agreed on the following eight sections as the most 

practicable basis under the circumstances, on which to organize the public free schools 

of this State." The sole dissenter was E.S.C. Robertson, who had opposed taxation of 

any form during debates, submitted a minority report essentially identical to the first 

mmority report. 

signed die majority report of die original Committee on Education, suggest dial diese accusations were 
not entirely accurate. 

47 Debates, supra note 2, at 230. 

48 Journals, supra note 26, at 339. 
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The Select Committee report included seven sections and recommended that 

asylums be handled in a separate article. Section 1 differed from the majority report by 

changing die phrase "public schools" to "an efficient system of public free schools." 

Eby observes tiiat "no suggestion was given as to what was to be understood by die 

term 'efficient system'; and in the absence of all recognized standards of educational 

merit, this catchword was not merely meaningless but deceptive and harmful."49 He is 

accurate in his assessment that the term was given without definition, but probably 

overstated any inherent danger when he calls it "deceptive and harmful." Braden 

maintained the goal was not efficiency at all, but rather to prevent establishing "an 

elaborate and expensive system like the one devised by the hated Republicans.''̂ ^ 

In reality, the "efficiency clause" as it has come to be known, received 

practically no attention whatsoever for almost a cenmry and none during the 

convention. To attempt to knowledgably attach any "intent" of the framers, based on 

the debates, is fool-hardy. Republican Cline first introduced the word "efficient" to the 

Section in his minority report. If read in the context of that first usage, one can 

constme a liberal meaning of the word. However, "efficient" and "economic" also 

were bandied about jointly by those who would have kept the state wholly out of the 

education business. 

Section 2, preserving the previously appropriated lands, was primarily 

historical in nature and was left unchanged in the Select Committee report. Section 3, 

the taxation section, which had been so hotly debated, increased the permissible 

allocation from general revenue from "not more tiian one-tenth" to "not more than one-

49 EBY (1925), supra note 21, at 171. 

50 2 GEORGE BRADEN, THE CONSTITUTION OF THE STATE OF TEXAS; AN ANNOTATED AND 
COMPARATIVE ANALYSIS 506 (1977). 
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fourdi," and set the poll tax at two dollars on all male inhabitants between ages twenty-

one and sixty. 

Section 4 changed die nomenclature of die school endowment from "perpetual 

school fund" to "public free school fund." It gave control over investment to a Board 

of Education, which it created in Section 8, composed of die govemor, comptroller and 

Secretary of State, also giving tiiem audiority to distribute die funds among die counties 

and to "perform other such duties conceming public schools as may be provided by 

law." While eliminating the Reconstmctionist's State Superintendent diis provision left 

future Legislatures with enough latitude to institute some state supervision of education 

at a later date. Section 4 also gave investment preference to State bonds over U.S. 

bonds whenever such was advantageous. 

Section 5 was left essentially the same as the majority report, as related to the 

bonds and funds themselves. However, the Select Committee article prohibited the 

appropriation of any funds to the support of any sectarian school, and specified that the 

available fund should be distributed pro rata to the counties, "and applied in manner as 

may be provided by law." 

Section 6, dealing with county lands, was expanded, granting power to the 

counties to sell lands, under the oversight of the police courts. Protection of settlers on 

the lands was added, but limited to "the same extent of their setdement not to exceed 

one hundred and sixty acres, at the price fixed by said court," and not providing for the 

value of improvements. Proceeds from county lands were reserved for die benefit of 

the counties' public schools, with investment limited to Texas or U.S. bonds, and only 

the interest available to be annually expended on the schools. 

Section 7 of the article proposed by the majority report was completely 

eliminated. The original provisions of that section had created "free schools" whenever 

the available fund became sufficient, and had prescribed a four-month school year. The 
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fomier was rendered moot, and the latter omitted in the Select Committee report The 

majority report's Section 9, creating separate schools for white and colored children, 

became verbatim Section 7 of die new article. Debate on the aiticle did not resume for 

more dian a week, when die article came up for its second reading on Thursday, 

October 28, the forty-sixth day of the convention. 

Almost immediately, on a motion by Judge John Reagan of Anderson County, 

the poll tax was reduced from two dollars to one dollar, despite the protests of Judge 

Ballinger, who said the reduction would be injurious.^! 

C.S. West of Travis County, a former legislator, spoke at great length 

regarding the importance and imperative of free schools. He opposed Section 1 of the 

proposed article, however, because it was "too vague and indefinite to answer any 

practical purpose.... either let there be a system of public free schools established, or 

provided at the first session of the Legislature, or if not at the second, or at least at the 

third session, or abandon it altogether. But do not leave it indefinite."^^ Travis went 

on to quote such respected, though divergent, authorities as Adam Smith, Sir William 

Hamilton, and a Dr. Thomwell, past president of South CaroHna College and head of 

the Presbyterian Church in the south, citing each as an advocate for the government's 

proper role in education, and education's importance in society. He conceded that the 

article presented was perhaps the best the committee could expect to have passed, but 

diat it would not accomplish the goals intended: 

Here we are asserting in good set phrase that we are in favor 
of free public schools, and a general diffusion of knowledge 
and yet refuse to provide a tax for it, and refuse to put the 
system in operation Be silent on the subject; or if you 

^^Reagan had participated in die Secession Convention and in bodi die U.S. and Confederate 
Congress. 

^2 Debates, supra note 2, at 328. 
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will not do diat, then put in the Constitution something diat 
will work . . .53 

West and odiers objected to the indefinite namre of the provision in Section 3 

providing "not less than one fourth" of the general revenue. Yet dieir solution was to 

specify one tenth. West, in die end, however, despite his rhetoric and praise for 

education, took the politician's panacea of offering all tilings to all people when he 

stated in his conclusion: 

Let us draft a Constimtion which will have emblazoned on 
its fi*ont page, "low taxes and economical administration of 
the Govemment, free lands, free schools, free suffrage, and 
free speech,' and you will make a Constimtion diat will be 
adopted; but if you propose to drive off immigrants, cry 
down immigration, and shut the doors against public 
education, take my word for it, the people will tell you that 
they will have none of your work, and rightfully too.54 

With one of the longest speeches of the convention, Mr. Russell, Republican 

leader at the convention, earned high praise from the Democratic press. One by one, he 

responded to each of the objections that had been raised against public free schools, 

asserting that while the parent is the namral guardian of the child, the State is its legal 

guardian. He opposed the protection of settiers offered by Section 2 of the Select 

Committee report, "Speculators are preying upon her (Texas') domains in the guise of 

actual setders. This should be stopped, and no such subterfuges as have been resorted 

to by pretended settiers to butcher the domain of the State should longer exist." He 

analyzed the method of taxation set up in Section 3 of the proposed article as theft from 

die poor: 

Assuming diat die Legislamre will set apart as much as one-
fourth, diere will be realized only a fund of about $300,000 
from the monied men and property holders, when by the 

53 Id. at 329. 

54 Id. at 332. 
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same section diere will be absolutely realized $2 from each 
poll in the State, making a fund of $400,000 to be drawn 
from the poor man. The tme effect of this proposition is to 
wrench from die poor at least $100,000 more annually, for 
the support and maintenance of die schools, than there will 
be under any contingency, contributed by die property 
holders Believing, sir, that the burdens of govemment 
should be distributed, so as to bear equally upon all, I can 
come to no other conclusion but diat this section is an 
ingenious device and attempt to oppress the poor for die 
benefit of the rich . . ."55 

He blasted die Democratic party, praised the Pmssians and Germans, and 

reaffirmed the contention of earlier speakers that "education of the masses wiU, in a 

great measure, destroy crime; it is die great civilizer of all countries." 

McCormick, reiterated his earlier stand diat to be tme to the Democratic platform 

the State of Texas must give its people a system of free schools. Arguing against those 

who said Texas was too poor to do so. He showed the convention a Constitution of 

"grand old Virginia": 

She not only lost three times as many slaves as Texas, but 
her sod was literally devastated and her sons butchered, and 
she was left widi a debt of $40,000,000 and divided by die 
Republican party into two sates; yet the grand old state had 
declared not less than five mills on the dollar should be 
appropriated for educational purposes, and yet Texas, a 
young giant, was too poor to support a system of free 
education.56 

The debates continued through the forty-eighdi day of the convention, but widi 

litde new added. The most generous formula offered for schools was for a tax levy of 

one-sixth of one percent, m addition to a fund of not less than one-fourth of the general 

revenue to be set aside annually by the Legislature. It failed by a vote of 14 to 59, with 

only two Democratic delegates joining die solid Republican Delegation in voting for 

55Bodi die Journals of the Convention and die Debates indicate diat Judge Reagan's 
amendment reducing die poll tax from $2 to $1 had been passed prior to Mr. Russell's speech. The 
reader must assume diat diese calculations had been made in advance, or that he used this example as a 
protest against die system, regardless of die particulars. 

56 Debates, supra note 2, at 340. 
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it 57 The speeches seemed to grow longer and more laden with examples of success 

in die nordiem states where public free schools prospered, and failure in the south 

where die private system had dominated. In a convention warmed by heated orations, 

one of the least diplomatic statements of die fray was made by Mr. Brady, a native of 

Indiana, who responded to the "common boast that nearly all of the great men come 

from south of the Mason and Dixon line." He acknowledged that die Soudi "in spite of 

her private system of education" had produced "eminent statesmen, soldiers and divines 

. . . but there she stops,": 

Never has she produced a great poet or historian, and only 
one man of science. Outside of him and the odier walks of 
life I have mentioned, she has never produced a single, 
solitary great man. Why is this? It is die fault of die system 
of education adopted by die South. The public free school 
system of the North has produced as great statesmen, as 
illustrious soldiers, as eminent divines as the South, and in 
addition to all these, all the poets, all the historians, and all 
the men of science, save one, who have a national or 
European reputation.58 

The Vote 

The Education Article was presented for its third readmg on the fifty-fourth day 

of the convention, Saturday, November 6. Ten amendments were presented; the only 

one to pass was essentially a grammatical change. The speeches were short, and the 

article which passed by a vote of 44 to 27, was essentially identical to that proposed by 

the Select committee, with the exception of die poll tax which had been reduced from 

two dollars to one dollar. Mauer asserted that the vote demonstrated that the Select 

Committee's work had won die support of all delegates except those who took extreme 

57 Id. at 354. 

58 Id. at 366-367. 
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positions for and against public free schools and in favor of strict economy in 

govemment. 59 

Republicans voted overwhelmingly against the education articles and were 

joined in their opposition by several prominent Democrats, including Charles DeMorse 

of Red River, John Ford of Cameron, McComiick, F.S. Stockdale of Calhoun and 

Whitfield, who had chaired die Education Committee.^o 

The final product abolished compulsory education, die office of superintendent 

of public instmction and specified no age limits within which children would be 

permitted to attend die free schools. The component parts of the available and 

permanent school funds remained the same as in the Constitution of 1869, except for 

the restriction of taxation for school purposes to "not more than one fourth of the 

general revenue" of the state, and a poll tax of one dollar. It provided no school house 

tax. The Constitution did not address the issue of school districts or local taxes in the 

Education Article, but Article 11, Section 10, provided that the Legislamre could 

designate any town or city as an independent school district, and authoiized that, when 

so allowed by its charter, the city authorities could "levy and collect a tax for the 

support and maintenance of a public institution of learning" with the approval of two-

thirds of the taxpayers of the city or town. No provisions were made for local taxation 

to benefit mral schools. 

The Democratic press was outspoken in their dissatisfaction with the 

convention's actions: 

The disappointment of the press at the stand on education 
taken by the convention was almost universal. The Y<Iaco 
Examiner said that the state would not recover for a cenmry 
from die disgrace of the convention's not providing for a 

59 MAUER, supra note 19, at 245. 

60 MCKAY (1942), supra note 2, at 104. 
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public school system (cites ^aco Examiner, quoted by State 
Gazette in Austin, Oct. 3, 1875). Some of die Democratic 
papers printed in full die speech of Mr. Russell, Republican 
leader, and one of diem said his course had ^displayed an 
enlightened patriotism which is worthy of commendation by 
all good citizens. Democrats and Republicans alike'. Almost 
all of the newspapers argued that Texas was able to support 
an efficient school system and diat die people were willing to 
be taxed heavily to support such a system.^! 

McKay further quoted die Houston Telegraph from its October 21 and 27, 1875 

editions. The Telegraph gathered a number of articles from its exchange, and held 

under its own by-line diat the Education Article was "a fraud and of no more value than 

a wooden nutmeg or a pine ham." It endorsed a remark of die Goliad Guard, 

November 6, conceming the action of the convention upon education: "It is our eamest 

opinion that they have played Hell " The Galveston News, on October 13, 1875, 

expressed regret that "the convention after decreeing universal suffrage, had now also 

decreed universal ignorance."^^ 

On the last day of the convention, November 24,1875, the clerk began the final 

reading of the entire constimtion at 4 p.m. and finished three hours later at 7 p.m. The 

final vote on the adoption of die Constitution was 52 to 11. The nays were Ballinger, 

Brady, Cline, Cooley, Lockett, Mitchell, Murphy, Renfro, Reynolds, Smith and West 

The following year, the constimtion was ratified by popular vote: 136,606 for and 

56,652 against. 

Enabling legislation was passed during the next Legislative session in the form 

of the School Law of 1876. The sixty-four sections of the law detailed die duties of 

school officials and procedures for community school administration. General duties 

were vested in the State Board of Education widi clerical duties being assigned to die 

61 Id. at 104-105. 

62/^. 
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secretary of die board, die ex-officio state superintendent. At die county level, the tax 

collector, tax assessor and county judge were assigned specific duties regarding the 

school census, community schools and building school houses. The county judge 

appointed school tmstees and issued teacher certificates. Despite very detailed 

provisions, however, the schools continued to labor woefully under-funded. Eby 

related that: 

Finances were pityfuUy (sic) inadequate, and central 
guidance was made impossible by die Legislature. The 
Secretaryship which replaced the State Superintendency was 
allowed no funds for traveling over the vast areas of the 
state, nor even sufficient postage to answer the mail. The 
schools were even less efficient than those before the Civil 
War.63 

As will be seen in the second part of this chapter, the portions of the 

Constitution most heavily debated at the convention are those that have been most 

frequentiy amended in subsequent decades. The final version passed by the convention 

is presented below in the context of a section by section discussion of amendments. 

Major Amendments to the Education Article 

The Texas Constitution has been the subject of continuing debate and 

amendment Between 1876 and 1991, the first eight sections of die Education Article 

were amended twenty-diree tiumes; one section was repealed; and four subsections have 

been added, one of which was later repealed. 

Only Sections 1 and 2 remain as penned by the Constimtional Convention: 

Section 1. A general diffusion of knowledge being 
essential to the preservation of the liberties and rights of die 
people, it shall be die duty of die Legislature of the State to 
establish and make suitable provision for the support and 
maintenance of an efficient system of public free schools. 

^-' FREDERICK EBY, The First Century of Public Education in Texas, originally publislied 
in CENTENNIAL HANDBOOK, TEXAS PUBUC SCHOOLS, 1854-1954, (1954) Reprinted in 
EDUCATION IN TEXAS: POUCIES, PRACTICES AND PERSPECTTVES 163 (2nd ed. 1984). 
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Sec. 2. All funds, lands and odier property heretofore set 
apart and appropriated for the support of public schools; all 
die altemate sections of land reserved by the State out of 
grants heretofore made or tiiat may hereafter be made to 
railroads, or other coiporations, of any namre whatsoever; 
one-half of the public domain of the State; and all sums of 
money diat may come to die State from die sale of any 
portion of the same, shall constimte a perpetual school 
fund.64 

Section 1 is very general, and as study of the debates shows, intentionally 

without definition. It sets forth a premise, "that it shall be die duty of the Legislamre" to 

be responsible for education in the state. Section 2 simply provides some historical 

context and perpetuates the work of previous constitutions in assuring the maintenance 

of an endowment for education. Preservation of the permanent fund was one of few 

topics agreed upon by all at the convention. Basically, the remaining sections go about 

explaining how Section 1 can and cannot be accomplished in the context of Section 2. 

While neither has been amended, these sections are clearly important in their 

impact, particularly regarding the school finance crises of the late twentieth cenmry. As 

will be discussed in Chapters V and VI, the issue of efficiency finally has become the 

issue in litigation diat previously addressed the specifics of financing, rather dian the 

more overriding issues. McKay was both perceptive and keenly prophetic when he 

wrote: 

The possession of a great permanent school fund in the form 
of public lands and bonds purchased with money obtained 
from die sale of such lands has served as a detriment to 
education m Texas. The people have been reluctant to permit 
local taxation for die support of public schools, thinking tiiat 
the school fund should be sufficient to support an adequate 
system of free schools.̂ ^ 

64 8 H. GAMMEL, LAWS OF TEXAS 31-32 (1898) 

65 MCKAY (1942), supra note 2, at 186. 
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Aldiough die recitation of amendments to die Education Article grows 

admittedly tedious, it provides an essential framework for understanding the case 

discussions in die next chapter. The Texas Constimtion often is viewed only as a 

cumbersome, dusty document. The changes in the Education Article, spanning now 

125 years of Texas history, demonstrate die dynamic, albeit symbiotic, relationship of 

politics, education, and law. A more detailed discussion of key amendments will be 

taken on a section by section basis. 

Section 3 

Unlike the first two sections. Section 3 of the Education Article has been die 

subject of extensive revision, and, as will be shown in the following chapter, also has 

been the source of the most litigation. As passed by the Convention of 1875, Section 3 

of the Constitution read: 

There shall be set apart annually not more than one-fourth of 
the general revenue of the State, and a poll tax of one dollar 
on all male inhabitants in this State between the ages of 
twenty-one and sixty years, for the benefit of the public free 
schools.66 

When written, the Constimtion declared that not more than one fourth of the 

general revenue of the state and a poll tax of one dollar "could" be appropriated by the 

legislature for current operating expenses of the schools. A crisis was precipitated in 

April 1879 when Govemor O.M. Roberts vetoed the appropriation for schools, 

refusing to sanction the bill which set aside one fourth of the revenues for the schools. 

He demanded that die amount be cut down to one sixdi until the state had extricated 

itself from debt. In special session, a bill was passed enacting die reduction. Teachers 

salaries were made contingent upon a seventy-five percent attendance rate. Maximum 

66 8 H. GAMMEL, LAWS OF TEXAS 32 (1898). 
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salaries were established. The amount spent for schools dropped almost $200,000 and 

attendance fell by 5,868 pupils despite an increase in the scholastic population of more 

than ten percent. The decline continued, and the desperate circumstances forced parents 

and legislators to focus on the weaknesses of the school system.6'7 

Both Education Secretary O.N. Hollingsworth and Govemor Roberts have 

been credited with pushing for the first constimtional amendment m 1883. The 

amendment of August 14,1883, declared tiiat one-quarter of die revenue derived from 

state occupation taxes and a poll tax of one dollar on all voters between the ages of 

twenty-one and sixty "shall" be set aside for the schools. The change from "could" to 

"shall" insulated the funding from Legislative whim.68 

The 1883 amendment also provided for an annual statewide ad valorem tax of 

not more than 20 cents on the $100 valuation to be set aside for the annual operating 

fund. Local school districts were given the power to levy an ad valorem tax; but they 

were limited to 20 cents on the $100 valuation, and required to gain approval from two 

thirds of the property tax paying voters.69 As early as 1880 Secretary Hollingsworth 

67 EBY (1925), supra note 21, at 175. 

68 TEX. CONST, art. VII §.3 

69 9 H. GAMMEL, LAWS OF TEXAS 134. For many years, the phrase property tax 
paying voters was interpreted to include only owners of real property. This matter was clarified in 
Texas in 1971 in Montgomery Independent School District v. Martin , 464 S.W. 2d. 638, 640, (Tex. 
1971) where Justice Jack Pope wrote: 

Several recent decisions of the United States Supreme Court have 
invalidated state laws which selectively grant the right to vote and have 
held those laws violative of Uie Fourteenth Amendment The court 
struck down a New York statute which granted Uie right to vote in a 
school disuict election only to Uiose who owned or leased taxable real 
property in Uie disuict or were parents or custodians of children enrolled 
in Uie public schools, (citations omitted). . . . The court lield a 
Louisiana statue unconstitutional because it permitted only property 
owners to vole on Uie question of approving bonds Uiat were to be 
financed exclusively from the revenues of a municipal public utility... 

The Texas law does not restrict voting righlij to owners of rcid 
property. 
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had begun urging a constitutional amendment to allow local taxation among the rural 

communities lest tiiey fall hopelessly behind die schools in die towns, many of which 

already had adopted local taxation. 

The 1883 amendment also attempted to respond to a ruling by the Texas 

Supreme Court in City of Fort Worth v. Davis,"^^ in which die court had held tiiat die 

constitution prohibited the levying of any odier tax for public schools except by a city 

or town that constituted a separate school district. Through the amendment, the 

Legislature was given power to create school districts "within aU or any of the counties 

of this State, by general or special law," and to authorize the districts to levy a property 

tax.^i 

The 1883 amendment resulted in the complete rewriting of the school law in 

1884, after which a state superintendent was made an elective office, counties were 

divided into school distiicts,'^^ and both district taxation and die state ad valorem tax 

was authorized in accordance with the amendment. 

While well-intended, it proved almost impossible to secure the needed two-

thii'ds majority at the local levels, "partiy because of the extreme conservatism of the 

rural areas, and partly because of a vast system of absentee landlords who were 

The weight and force of die vote of die Texas elector who 
owns a bicycle is not different from Uiat of Uie elector who owns a herd 
of catde. It is immaterial to die right to vote in a bond election whether 
one's ownership of property be great or small DuBose v. Ainsworth, 
139 S.W. 2d 307 (Tex.Civ.App. 1940, writ dis.) 

70 57 Tex. 225 (1882). 

"71 BRADEN, supra note 51, at 512. 

72Fifty-three counties were exempted from the law, mosdy in east Texas and in the Rio 
Grande Valley, and allowed to retain die old form of annual reorganization of schools, known as Uie 
community plan, whereby schools were re-organized annually by any "community" of parents who 
chose to form a school and request their pro rata allocation from Uie state. The community plan was 
abandoned gradually over Uie next several years and finally outlawed by Uie Legislamre in 1909. 
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uninterested in local education."'73 AS a result, tiiree important amendments fmally 

were passed November 3,1908, all pertainmg to the rural schools. The two-thirds rule 

was abolished, and only a majority of qualified tax-paying voters were required to 

approve local taxes. The amendment also raised the limit on local taxation from twenty 

cents to fifty cents on die $100 valuation. Additionally, die use of taxation for 

equipment of school buildings in Common School districts was allowed. Prior to the 

passage of these amendments, rural schools suffered from an inability to access the 

same local effort as was afforded to districts that shared boundaries with cities. The 

resulting inequities between the rural and urban schools were not imlike those 

complained of in the school finance reform movement and litigation that would follow 

more than half a century later. Eby credited the Conference for Education in Texas with 

waging several intensive campaigns that led to the passage of the 1908 amendments.'^'^ 

Oidy a year later, the section was amended again to allow districts to embrace 

parts of two or more counties. This was necessary as a result of the Supreme Court 

decision in Parks v. West, '^^ where the words "within all or any of the counties" were 

ruled not to allow school districts to cross county lines. A companion amendment. 

Section 3a, also was passed to validate the actions of districts that had been affected by 

the Parks ruling.'^^ Coming as it did, after the previous amendments that had permitted 

extensive proliferation of district ad valorem tax levies, diis seemingly benign deparmre 

from the County School District was the source of extensive litigation tiiat in many 

"73 TEX. CONST. Art. 7 § 3. 

'^^ EBY (1954), supra note 64, at 168. 

75 111 S.W. 726 (Tex 1908). 

76 BRADEN, supra note 51 at 512. Section 3a later was repealed as obsolete by Acts 1969, 
61st Leg., 3230. TIEX. CONST. Art. 7 §. 3. 
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ways foreshadowed the heated controversies to follow eight decades later over 

"taxation widiout representation."''^ 

An amendment permitting the adoption of free text books was passed 

November 5,1918. The same amendment also raised the state ad valorem tax from 20 

to 35 cents on the $100 valuation, specifying that the 15 cent increase was to be used 

for textbooks. Also, for the first time, die amendment provided for the legal 

appropriation of funds directiy from the state treasury "for special purposes or to 

supplement the annual state appropriation for education."''^ x^vo years later, the limit 

on local taxation was abolished by an amendment passed November 2,1920. In a 

curious reflection of the philosophy of the times, a comment accompanying Vernon's 

Annotated Texas Constitution reported that the local limit was abolished because "it 

was recogitized that the state was bearing an undue portion of the burden of financing 

the schools." '^^ The amendment also eliminated the word "male" from the poll tax 

provision. 

Among other controversies involving Section 3 has been its standing in the 

context of Article 3, Section 56 of the Texas Constimtion which specifically states: 

The Legislamre shall not, except as otherwise provided in 
this Constimtion, pass any local or special law, authorizing: 
. . . Regulating the affairs of counties, cities, towns, wards 
or school districts; 
. . . Regulation ofthe management of public schools, the 
building or repairing of school houses, and the raising of 
money for such purposes. 
. . . And in all other cases where a general law can be made 

applicable, no local or special law shall be enacted... 

77 Litigation in Uie early 1990s, drawn in response to court decisions in Edgewood v. Kirby, 
prompted claims by property rich disu-icts Uiat County Equalization DisU-icis (CEDs), school tax 
districts drawn most typically along county lines, resulted in "taxaUon without represenliiUon." See 
discussion of CEDs in Chapter 6. 

78 TEX. CONST. Art. 7 § 3. 
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Nevertheless, die Court of Civil Appeals in Fort Wordi, in 1933, observed diat "Each 

amendment of Article 7 Section 3, down through 1920, showed a consistent tendency 

on the part of the electorate to broaden the power of the Legislamre to deal with 

independent school districts by special law."80 

The repeated amendments had resulted in an obtuse and wordy document that 

led to confusion among the districts and in the courts. On November 2,1926, Section 3 

was essentially rewritten by amendment, consolidating the provisions of earlier 

amendments and doing away with the limitations on the amount that could be applied to 

text books. From that point. Section 3 remained unchanged, but not really improved, 

for more than thirty years. Braden has called Section 3 one of "ample examples" in the 

Texas Constitution of how not to wiite a constimtion. Among other flaws. Section 3 

in one sentence does fifteen different things, many of which should have been included 

in Article 8 from the beginning:^! 

Sec. 3. One-fourth of the revenue derived from the State 
occupation taxes and poU tax of one dollar on every 
inhabitant of the State between the ages of twenty-one an 
sixty years, shall be set apart annually for the benefit of the 
public free schools; and in addition thereto, there shall be 
levied and collected an annual ad valorem State tax of such 
an amount not to exceed thirty-five cents on the one hundred 
($100.00) dollars valuation, as with die available school 
fund arising from all odier sources, will be sufficient to 
maintain and support the public schools of this State for a 
period of not less than six months in each year, and it shall 
be the duty of the State Board of Education to set aside a 
sufficient amount out of said tax to provide free text books 
for the use of children attending die public free schools of 
this State; provided, however, that should the limit of 
taxation herein named be insufficient die deficit may be met 
by appropriation from the general funds of the State and the 
Legislature may also provide for the formation of school 
districts by general laws; and all such school districts may 

80 Bowie Sewerage Co. v. Bowie I.S.D., 63 SW 2d 1088, 1089 (Tex. Civ. App. — Fort 
Wordi 1933). 

81 BRADEN supra note 51, at 519-520. 
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embrace parts of two or more counties, and die Legislamre 
shall be audiorized to pass laws for the assessment and 
collection of taxes in all said districts and for die 
management and control of the public school or schools of 
such districts, whether such districts are composed of 
territory wholly within a county or in parts of two or more 
counties, and the Legislature may authorize an additional ad 
valorem tax to be levied and collected within all school 
districts heretofore formed or hereafter formed, for die 
further maintenance of public free schools, and for the 
erection and equipment of school buildings therein; provided 
that a majority of the qualified property taxpaying voters of 
the district voting at an election to be held for diat purpose, 
shall vote such tax not to exceed in any one year one ($1.C)0) 
on the one himdred dollars valuation of the property subject 
to taxation in such district, but the limitation upon the 
amount of school district tax herein authorized shall not 
apply to incorporated cities or towns constimting separate 
and independent school districts, nor to independent or 
common school districts created by general or special law.82 

Although Section 3 remains a part of the Texas Constimtion, the decline of 

statewide ad valorem taxes in Texas has rendered it impotent Article 8, Section 1 (c) 

authorized the Legislamre to levy taxes against property, both tangible and intangible, 

and incomes "of both namral persons and upon corporations, other than municipal."83 

However, begiiming in 1951, a series of amendments to that Article essentially 

eliminated it as a financial tool for the State.8^ Article 8, Section 1-a, states that "From 

and after January 1, 1951, no state ad valorem tax shall be levied upon any property 

within this State for general revenue purposes " Article 8, Section, adopted 

November 5, 1968, states, "[n]o State ad valorem taxes shall be levied upon property 

widiin tins State." 

82 TEX. CONST, art. Vll, §3. 

83 TEX. CONST. 

^^ Tlie 1951 and 1968 amendments to Article 8, § 1, do not make any mention of income 
tax. As Uiis paper is in progress, a growing movement is asking for a consUiutional iuncndmcnt to 
prohibit an income tax in Texiis. 
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A very lengthy addition to Section 3 resulted from an amendment of November 

6,1962. Section 3b, as ratified, was applicable only in Dallas County but was 

amended November 8, 1966, so that it would apply to any district or districts. It now 

reads: 

Sec. 3b. No tax for the maintenance of public free schools 
voted in any independent school district and no tax for die 
maintenance of a junior college voted by a junior college 
district, nor any bonds voted in any such district, but 
unissued, shall be abrogated, cancelled or mvalidated by 
change of any kind in the boundaries thereof. After any 
change in boundaries, the governing body of any such 
district, without the necessity of an additional election, shall 
have the power to assess, levy and collect ad valorem taxes 
on aU taxable property within the boundaries of the district as 
changed, for the purposes of the maintenance of public free 
schools or the maintenance of a junior college, as the case 
may be, and the payment of principal of and interest on all 
bonded indebtedness outstanding against, or attributable, 
adjusted or allocated to, such district or any territory therein, 
in the amount, at the rate, or not to exceed the rate, and in the 
maimer authorized in the district prior to the change in its 
boundaries, and fuither in accordance with the laws under 
which all such bonds, respectively, were voted; and such 
governing body also shall have the power, without the 
necessity of an additional election, to sell and deliver any 
unissued bonds voted in the district prior to any such change 
in boundaries and to assess, levy and collect ad valorem 
taxes on all taxable property in the district as changed, for 
the payment of piincipal of an interest on such bonds in the 
manner permitted by the laws under which such bonds were 
voted. In those instances where the boundaries of any such 
independent school district are changed by the annexation of, 
or consolidation with, one or more whole school districts, 
the taxes to be levied for the purposes hereinabove 
authorized may be in the amount or at not to exceed the rate 
theretofore voted in die district having at die time of such 
change the greatest scholastic population according to the 
latest scholastic census and oiily the unissued bonds of such 
district voted prior to such change, may be subsequendy 
sold and delivered an any voted, but unissued, bonds of 
other school districts involved in such annexation or 
consolidation shall not thereafter be issued.85 

85 TEX. CONST. Art 7 § 3. 
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In effect 3b validates all taxes and bonds voted by all independent school 

districts, even if die boundaries are changed.86 in otiier words, after boundaries are 

changed by annexation, additional elections do not have to be held in die newly drawn 

districts in order for taxation for bonded indebtedness to continue. However, when 

whole districts are annexed or consolidated, die tax levied cannot exceed diat extant in 

die district witii die larger scholastic population at die time of the change. 

Section 4 

Section 4 has been amended only two times, more than a century apart. As 

passed by the Convention in 1875 it read: 

Sec. 4. The lands herein set apart to the public free school 
fund shall be sold under such regulations, at such times, and 
on such terms as may be prescribed by law; and the 
Legislamre shall not have power to grant any relief to 
purchasers thereof. The comptroller shall invest the proceeds 
of such sales, and of those heretofore made, as may be 
directed by the Board of Education herein provided for, in 
the bonds of this State, if the same can be obtained, 
otherwise in United States bonds; and the United States 
bonds now belonging to said fund shall likewise be invested 
in State bonds, if the same can be obtained on terms 
advantageous to the school fund.87 

An August 4,1883, amendment allowed investment in county bonds "or in 

such other securities . . . as may be prescribed by law . . ."; another passed November 

5,1985, shifted responsibility for investment of die funds from the Comptroller to the 

treasurer. In 1981, a sub-section, 4 (a) was added allowing persons to apply to the 

School Land Board for a patent to land from the General Land Office as a means of 

curing defects in title. It expired by its own terms on January 1, 1990. 

86TEX. CONST. Art. 7 § 3. 

87 8 H. GAMMEL, LAWS OF TEXAS 32 (1898). 
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Section 5 

Section 5 was amended in 1889, then not again until 1964. However, 

amendments since diat time have resulted in a section diat essentially has been rewritten 

completely. Section 5 as originally drafted was a fakly short section. As adopted in 

1876, it read: 

Sec. 5. The principal of all bonds and otiier funds, and the 
principal arising form die sale of die lands hereinbefore set 
apart to said school fund, shall be die permanent school 
fund; and all the interest derivable dierefrom and the taxes 
herein audiorized and levied shall be the available school 
fund which shall be applied annually to die support of the 
public free schools. And no law shall ever be enacted 
appropriating any part of the permanent or available school 
find to any other purpose whatsoever; nor shall die same, or 
any part diereof, ever be appropriated to or used for the 
support of any sectarian school; and the available school 
fund herein provided shall be distributed to the several 
counties according to dieir scholastic population and applied 
in manner as may be provided by law.88 

Section 5 was revised by an August 11,1891 amendment, that added the 

phrase: "to which the Legislature may add not exceeding one per cent annually of the 

total value of the permanent school fund, such value to be ascertained by the Board of 

Education until otherwise provided by law." The amendment had the potential for 

tremendous damage, "for if persisted in, this would have finally resulted in the loss of 

the entire permanent fund."89 From die time of the passage of the enabling legislation 

in 1892 untd the enabling legislation authorizing die transfer was repealed by the 

legislature in 1899, die permanent fund was decreased by more than $1.3 million. The 

constitutional authorization to transfer funds was repealed by amendment in 1964.̂ 0 

By the amendment passed November 8,1983, two sub-sections were added to 

88 8 H. GAMMEL, LAWS OF TEXAS 32 (1898). 

89 EBY (1925) supra note 21, at 206. 

90 TEX. S.J.Res. 6, 58Ui Leg., 1963 TEX. GEN. LAWS 1798. 
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Section 4, providing diat the Legislature may use die permanent school fund and its 

income to guarantee bonds issued by school districts, and that the cost of administrating 

the permanent fund may be paid out of the available fund.̂ i The subsection was then 

amended in 1989 when provisions were added that extended the prerogative of the 

Legislature in using the fund for making loans or purchasing bonds for "acquisition, 

construction, or improvement of instructional facilities," but also protected die fund 

from potential loss by guaranteeing any loss to die fund as a general obUgation against 

the state treasury. Delinquent districts would be penalized by an offset against state 

aid.92 

In 1988, additions were made to Section 5, and to the companion Section 

regulating the permanent university fund. Section lib, that allowed investment of the 

permanent school fund and the permanent university fund in the newly created Texas 

growth fund, established that same year by yet another amendment to Article 16.93 

Section 6 

Section 6 was last amended in 1883. However, two sub-sections have been 

added, one in 1926, another in 1972, primarily to clarify or further stipulate provisions 

of the original Section. As passed by the Convention of 1875, Section 6 read as 

follows: 

Sec. 6. All lands heretofore or hereafter granted to the 
several counties of this State for education or schools, are of 
right the property of said counties respectively to which diey 
were granted, and title thereto is vested in said counties, and 
no adverse possession or limitation shall ever be available 
against the tide of any county. Each county may sell or 
dispose of its lands in whole or in part, in manner to be 

91 TEX. S.J.Res. 12, 68Ui Leg., 1983 TEX. GEN. LAWS 6680. 

92 S.J.R. 53, §1, Acts 1989, 71st, Leg. 

93 H.J.R. 5, Acts 1987, 70Ui Leg., 2nd C.S. 

132 



provided by the Commissioners' Court of die county. Actual 
settiers residing on such lands shall be protected in die prior 
right of purchasing the same to die extent of their setdement, 
not to exceed one hundred and sixty acres, at the price fixed 
by said court, which price shall not include the value of 
existing improvements made thereon by such settiers. Said 
lands and the proceeds thereof, when sold, shall be held by 
said counties alone as a trust for the benefit of public schools 
therem; said proceeds to be mvested in bonds ofthe State of 
Texas, or of the United States, and only the interest thereon 
to be used and expended annually.9'̂  

In 1883, Section 6 was amended to authorize investment in county bonds and 

other securities. Revenue from investments was declared an "available fund."95 

Section 6a demonstrates yet another entanglement between the Education Article 

and the Taxation and Revenue Article. Article 11 of the Texas Constimtion exempted 

from taxation land that was owned by counties and held for "public purposes." The 

court relied on that section in its decision in Daugherty v. Thompson,^^ when it held 

that the lessee of county school lands was exempt from ad valorem taxes under that 

provision. Section 6a was passed to provide an exemption from the exemption: 

Sec. 6a. All agriculmral or grazing school land mentioned 
in Section 6 of this article owned by any county shall be 
subject to taxation except for State purposes to the same 
extent as lands privately owned. 

By 1972, when Section 6b was added by amendment, many of the counties 

already had sold their county school lands. A few never had received lands, having 

been organized after the public domain was entirely depleted. Section 6b was added to 

allow counties to reduce their county permanent school fund and in mm allow the 

school districts of the county to use die funds to reduce their bonded indebtedness or to 

pay for permanent improvements. Many districts' bonded indebtedness was at die 

94 8 H. GAMMEL, LAWS OF TEXAS 32-33 (1898). 

95 BRADEN, supra note 51, at 531. 

96 71 Tex. 192 (1888). 
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stamtory maximum, and, because voters were unwilling to support an increase in the ad 

valorem tax, needed facilities and expansion were impossible.97 

Sec. 6b. Notwithstanding die provisions of Section 6, 
Article vn. Constitution ofthe State of Texas, any county, 
acting through the commissioners court, may reduce the 
county permanent school fund, of diat county and may 
distribute the amount of the reduction to die independent and 
common school districts of the county on a per scholastic 
basis to be used solely for the purpose of reducing bonded 
indebtedness of those districts or for making permanent 
improvements. The commissioners court shall, however, 
retain a sufficient amount of the corpus of the county 
permanent school fund to pay ad valorem taxes on school 
lands or royalty interests owned at the time of the 
distribution. Nodiing in diis Section affects financial aid to 
any school district in the state. 

Section 7 

No section of the Texas Constimtion so well demonstrates the interaction of 

socio-political influence with organic law as does Section 7, which dictated the 

establishment of separate schools for "colored" and white children. The issue was one 

of few that generated no controversy, indeed no debate, during the Convention of 

1875." Even the Colored Men's Convention of 1873 did not raise the issue, and in fact 

upheld the principle of "social separation." As passed by die Convention of 1875, 

Section 7 read as follows: 

Sec. 7. Separate schools shall be provided for the white 
and colored children, and impartial provision shall be made 
for both.98 

The edict was rendered unconstimtional by die 1954 U.S. Supreme Court 

decision in Brown v. Board of Education,^^ which found separate schools to be 

97 H.R. Res., 57, Acts 1971, Leg., 4138. 

98 8 H. GAMMEL, LAWS OF TEXAS 33 (1898). 

99 347 U.S. 483 (1954). 
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inherently unequal. Nevertheless, the section never was amended, and was not 

repealed until August 5, 1969.^00 At tiiat time, it fell as part of a "clean-up" 

amendment designed by die Legislature to repeal 52 sections of 10 different articles tiiat 

were found to be "obsolete, superfluous and unnecessary."ioi 

Section 8 

Section 8 has been amended only once, in 1928, to revise the strucmre and 

composition of the board of education. Section 8, the last section to be considered by 

this study, was passed by the Convention of 1875 in the following form: 

Sec. 8. The govemor, comptroller and secretary of state 
shall constitute a Board of Education, who shall distribute 
said funds to the several counties and perform such other 
duties conceming public schools as may be prescribed by 
law. 102 

The original constitution of 1876 re-created the three-member Board of 

Education as originally prescribed by the Constitution of 1866, composed of die 

govemor, the comptroller, and the superintendent of public education. The 1928 

amendment despecified the composition of the board, setting only that members should 

serve for terms not to exceed six years, leaving the Legislature the details of 

composition, size and audiority. The Legislamre has changed the composition, size and 

authority of the board as well as the means of appointment or election numerous times. 

Conclusion 

The Constitutional Convention of 1875 marked a significant mming point in 

Texas govemment, more significant than could have been imagined by the delegates as 

100 H.R. Res. 3, Acts 1969, 61st Leg., 3230. 

101 Id.. 

102 8 H. GAMMEL, LAWS OF TEXAS 33 (1898). 
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diey concluded dieir efforts. Despite frequent calls since that date for a new Texas 

Constitution, none has been successfully drafted. The men who met in Austin in die 

fall of 1875, for better or for worse, produced the organic law diat has guided Texas 

law-making since diat time. 

The delegates created an Education Article that maintained die permanent school 

fund created by the earUer constitutions, and provided for "not more than one fourth of 

the general revenue'* plus a poll tax to be allocated to die public free schools. The 

school superintendent and his organization was abolished; in its place was created a 

Board of Education composed only of the govemor, comptroller and secretary of state 

whose responsibilities were more or less limited to distribution of the available fund. 

Compulsory education was eliminated. Given the broad legislative experience of many 

of the delegates, it is interesting how much they distmisted fumre legislamres. Not only 

in the Education Article, but throughout the Constimtion, the Legislature was greatiy 

restricted, particularly in matters involving money. 

Most historians believe that die Constimtion of 1875 was die result of a political 

rebellion against the restrictive and centralized govemment imposed by die 

Reconstmctionists. The Education Article finally approved is an excellent testament to 

this theory. Evans described die convention's reaction against the "extravagance and 

radicalism of the Davis administration" as "so overpowering diat good feamres of the 

radical school system suffered along widi die objectionable elements."i03 Eby agrees: 

In its intense hatred of the radical school system die 
convention blindly wrecked the entire organization, 
destroying die feamres which were good together with diose 
which were bad. Along with die others many of the policies 

103 c. EVANS, THE STORY OF TEXAS SCHOOLS 93 (1955). 
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favored by democracy in former days were swept away in 
die terrible reaction of political sentmient.i04 

Mauer, who has taken issue witii die historical community at large regarding 

die Southem post civil war constitutions, maintains diat "[rjeaction against 

Reconstmction helped motivate people in Texas and the Soutii to write new 

constitutions . . . but it was die national phenomena of die politics of substantive issues 

and restrictive constitutionalism that gave diese organic laws their new, precedent-

breaking content" 105 Mauer, however, despite his in-depth analysis of Soudiem 

constitutions of die 1870s, gives very littie discussion to die Education Article. 

Mauer is accurate in his premise that once remmed to power, die Democratic 

Party could and did find many areas of disagreement Again, die Education Article 

provides an excellent example. Within the Democratic Party, opinion was widely 

divided regarding die role of schools and how they should be funded. One extreme 

found the whole cause an abomination and sought to prevent any public dollars from 

being spent on education other than through the permanent fund, which should be 

limited to benefit indigent and orphan children. At die other end of the Democratic 

spectrum were those who found themselves voting often with the Republicans, desiring 

to untangle the expensive and cumbersome system established by the radicals, yet 

anxious to establish a system of free public schools that would be adequately funded 

and tmly open to every child. 

The Article produced by the convention represented a compromise between 

these and numerous other views. The priorities held by the delegates were diverse. A 

few held out for education at all and any cost. Others sought education for all as an 

eventual ideal, but not at the expense of more immediate economic stability. A few. 

104 EBY (1925), supra note 21, at 170. 

0̂5 Mauer, State Constitutions in a Time of Crisis: The Case ofthe Texas Constitution of 
1876., 6S TEX. LAW REV. 1615, 1645 (1990). 

137 



like Sansom and Robertson, were so venomous in dieir assault on free schools that it is 

difficult even a cenmry later to attribute to diem much Christian charity, despite dieir 

pious insistence diat education was a God-ordained right of parents. In die middle were 

many who sought a compromise, but even there the continuum was broad and 

encompassed both parties. General Whitfield, who presented himself as an advocate 

for education and for compromise, would not vote for die final Article, or for the 

Constitution. 

Even diough badly depleted, die size of die permanent school fund peipetuated 

die belief among many delegates, and many politicians since, diat taxation for schools 

was unnecessary. The fund must be seen at once as one of Texas schools' greatest 

assets, and greatest hindrances. 

The restrictions placed upon the Legislamre, and the woefully inadequate 

funding provided for schools, have resulted in numerous amendments to the Education 

Article. Matters regarding ftmding have been the most frequent objects of amendment 

most tj^ically but not exclusively in Section 3. The amendments largely have undone 

the restrictions, and allowed many of the stmcmres first put in place by the 

Reconstmction Constimtion of 1869 to be reestablished. The revision has been far 

from systematic, however, and having spanned a cenmry and a quarter, has resulted in 

a document that is long, frequentiy unclear, thus often controversial, and open to 

litigation. 
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CHAPTER V 

THE DEVELOPMENT OF THE EDUCATION ARTICLE 

IN THE CONSTITUTION OF 1875: LITIGATION 

Since the Legislature has die mandatory duty to make 
suitajjle provision for die support and maintenance of an 
efficient system of public free schools, and has the power to 
pass any law relative tiiereto, not prohibited by die 
Constitution, it necessarily follows that it has a choice in the 
selection of methods by which the object of the organic law 
may be effectuated. The Legislamre alone is to judge what 
means are necessary and appropriate for a purpose which the 
Constitution makes legitimate. The legislative determination 
ofthe mediods, restrictions, and regulations is final, except 
when so arbitrary as to be violative of die constitutional 
rights of the citizen. — Chief Justice Cureton 
Mumme v. Marrs i 

Introduction 

A major portion of tiiis chapter will be dedicated to an examination of legal 

issues that have prompted Texans to challenge, under the Education Article, the 

constitutionality of laws pertaining to their public schools. The discussion here does 

not attempt to identify, or summarize every case ever litigated that has required an 

interpretation of the Education Article. The goal instead was to identify issues or trends 

where the constitutionality of actions taken by the Legislature, the counties, or the 

districts themselves was questioned under the edicts found in these first eight sections 

ofthe Education Article. The vast majority of cases are from the twentieth cenmry. 

A complete discussion of Edgewood v. Kirby,'^ in which the issue of efficiency 

became critical, has been reserved for Chapter VI. The numerous cases that helped 

shape the development of die Education Article prior to Edgewood essentially ignored 

1 Mumme v. Marrs, 40 S.W.2d 31, 36 (Tex. 1931). 

2 No. C-8353, slip op. Tex. Sup. Ct. (Oct. 2, 1989). 
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die question of efficiency. Those rare mentions will be pointed out For die sake of 

coherence, tiiis examination will be stmcmred in sections, witii references when 

necessary to the previous discussion of amendments in Chapter IV. 

Section 1 

Section 1. Support and maintenance of system of public free 
schools. 
A general diffusion of knowledge being essential to the 
preservation ofthe liberties and rights of the people, it shall 
be the duty ofthe Legislature of die State to establish and 
make siutable provision for the support and maintenance of 

an efficient system of public free schools.^ 

Based on case law interpreting Section 1, the courts have established a 

precedent of granting wide powers regarding estabhshment and maintenance of the 

schools — powers extending both to the Legislamre, and thi-ough it to the school 

districts. The right of the Legislamre to bestow on municipal organizations certain 

powers of local regulation was established in 1892, early in the post-Reconstmction 

era. In Stanfield v. State ex rel McAllister,'^ the Texas Supreme Court upheld the right 

of the county to abolish the elective county office of County Superintendent of Public 

Instmction. Stanfield, who had been elected to an unexpired term in that office, 

contended that the law which allowed die county commissioners both to establish and 

abolish the office was unconstitutional because the Legislamre could not delegate its 

legislative functions to any other body.^ Justice Henry, writing for the court, 
disagreed: 

Our constitution and stamtes each provide for the adoption of 
laws in particular localities according to and dependent upon 

3 TEX. CONST, art. VII, § 1 

^ 18 S.W. 577 (Tex. 1892). 

5/J. 
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die expressed wUl of die people to be affected, and such 
statutes have not in every instance been expressly directed by 
the constimtion. 
. . . When the extended area of tiiis state is consideied, as 
well as die diversity of the pursuits of its inhabitants and the 
great differences in population and resources of the different 
counties, it would be unfortunate if die legislature did not 
have the power to enable die different counties to adopt or 
decline some of the agencies of govemment according to die 
exigencies of tiieir situation 6 

Issues involving other sections often required very exacting, sometimes tedious 

interpretation, carefully tracing die history of elections, amendments, deeds or other 

documents. Opiruons citing Section 1, however, typically dealt widi broader concepts 

regarding the intent of die framers Constimtion for tiie Legislature, and die intent of die 

Legislature as it delegated various powers to the districts. 

One of the earliest issues raised in the context of Section 1, appears in two 

cases out of San Antonio, Zucht v. San Antonio School Board,'^ and Staffel et al v. San 

Antonio Board of Education.^ In both cases, members of a religious group challenged 

regulations requiring the vaccination of school children as unconstimtional under 

Section 1, as well as Sections 2, 3, and 5. In Staffel the plaintiffs also brought a 

challenge under Section 4, but in both cases the primary challenge was under Section 1. 

In Zucht, the Supreme Court cited the Section 1 edict of efficiency and upheld the 

regulations, stating, die school 

. . . was not prevented by anything in the statutes or 
Constimtion from adopting the regulations in question where 
conditions with regard to smallpox were such as are 
established in this case to have existed in the city of San 
Antonio.. . . The regulation is reasonable.^ 

6 Id. at 578. 

"7 170 S.W. 840 (Tex. Civ. App.— Sai) Antonio 1914, writ refd). 

8 201 S.W. 413 (Tex. Civ. App.— San Antonio 1918, writ refd). 

9 170 S.W. 840, 844 (Tex. Civ. App.— Siui Antonio, 1914, writ refd). 
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In Staffel, the Court of Civil Appeals in San Antonio again upheld the 

requirements. In both cases, the court rejected die contention of unconstitutionality 

under all cited sections, but focused its decisions on the authority granted to the 

Legislature by die Constimtion to provide an efficient system,lo and to create 

districts.il Interestingly, while plaintiffs sought relief claiming religious objections to 

the regulations, neither opinion made any reference to potential claims on religious 

grounds. 

Other cases selected for inclusion in the discussion here, while varying widely 

in context, all provided the courts opportunity to expound upon the Constitution's 

requirement that the Legislature should "provide for the support and maintenance of an 

efficient system of public free schools" in whatever manner it sees fit The issue of 

efficiency only is dealt with in support of the Legislature's right to delegate that 

responsibility to the districts, granting diem near equal latitude. For example, in cases 

spanning almost half a century, the Texas bench used Section 1 to uphold a school 

district's right to exact delinquent taxes beyond the Statute of Limitations;i2 to 

establish and delegate its power to administrative agencies;i3 to care for school 

grounds;i'* to forbid student membership in fraternities and social organizations;i5 and 

to consti'uct auxiliary facilities diat would odierwise violate local zoning ordinances.!^ 

10/^ 

11 Staffel, supra note 8, 201 S.W. 413, 414. 

12 Richardson v. Liberty I.S.D., 22 S.W.2d 475 (Tex. Civ. App. — Beaumont 1929), 
modified on appeal, 39 S.W.2d 823 (Tex. 1931). 

13 County Board of School Trustees of Young County et al v. Bullock Common School 
District # 12 et al; 37 SW2d 829 (Tex. Civ. App.— Fort Worth, 1931), 55 S.W.2d 538, (Tex. 
Comm'n App. — 1932, opinion affirmed). 

1"̂  Braun v. Trustees of Victoria I.S.D., 114 S.W.2d 947 (Tex. Civ. App. — San Antonio 
1938, writ refd). 
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In all of diese cases, die rationale for die decision was the judicial interpretation 

of the "wide general powers," which die court said was bestowed upon die Legislature 

by Section l.i^ Rarely was the word "efficiency" used as part of die rationale. In 

Richardson, Judge Walker, writing for die Court of Civil Appeals at Beaumont stated 

clearly diat because die responsibilities of school districts are constimtionally mandated, 

tiiey are of the highest priority. Thus, in diis case, delinquent taxpayers could not seek 

protection from the stamte of limitations to avoid payment of county school taxes: 

It is thus made clear that counties and school districts, 
whether independent or common are mere agencies of the 
state exercising delegated powers for the discharge of a state 
constitutional fimction. Taxes due counties and school 
districts, levied for the maintenance of a system of pubUc 
free schools are due to them as agencies of the state and in 
the legislative purpose, are in legal effect taxes due the 
state. 18 

The Court of Civil Appeals at San Antonio furdier extended broad powers to the 

school districts, and in so doing reinforced dieir governmental stams, making them 

ineligible to be sued as a tort. It dismissed a case brought by the father of a school boy 

who was injured on school grounds when he fell off a platform into a Hgustmm bush. 

The court underscored the broad benefit of education and, in tum, the broad leeway 

given school districts: 

The conducting of public schools is in our opinion the 
exercising of a govemmental power. PubHc schools are 
conducted for the benefit of the entire state by a 
govemmental agency . . . 

15 Wilson V. Abilene I.S.D., 190 S.W.2d 406, (Tex. Civ. App. — EiisUand 1945, writ refd 
w.o.m., 204 S.W.2d 407, writ refd n.r.e.). 

^^ Austin I.S.D. v. City of Sunset Valley, 502 S.W.2d 670 (Tex. 1973). 

1'7 Young County, 37 S.W.2d at 832. 

18 Richardson, 22 S .V^.2(1 at 411. 
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. . . By diis declaration in tiie constitution [Art. 7, § 1], die 
matter of public education is made a govemmental function 
and cannot be regarded as a matter of local benefit only. 
This is tme not only with regard to conducting classrooms 
and other purely educational matters, but equally tme witii 
reference to incidental matters such as caring for school 
grounds. 19 

In two of the more politically volatile education cases to reach the Supreme 

Court in die 1980s, die Court agam tumed to Section 1 to uphold the broad powers of 

the legislature. In the now infamous "no pass, no play" case. Spring Branch I.S. D. v. 

Stamos,'^^ Justice Ray wrote: 

The Constitution leaves to the legislature alone the 
determination of which methods, restrictions, and 
regulations are necessary and appropriate to carry out this 
duty, so long as that determination is not so arbitrary as to 
violate the constitutional rights of Texas' citizens.^i 

The following year, Texas State Teachers Association v. State, the Supreme Court 

upheld the Legislamre's duty "to establish and maintain a public school system in 

Texas," to be so broad as to involve "the exercise ofthe state's police power." 22 An 

examination of teacher competency, instigated by the Legislamre and administered by 

the Texas Education Agency, was challenged by teachers. Citing numerous 

precedents, die court invoked the directive of Article 7, Section 1 and rejected the 

teachers' complaint that the imposition of teacher-testing by the Legislamre was 

unconstimtional: 

. . . the Legislamre's duty to establish and maintain a public 
school system in Texas involves the exercise of the state's 
police power... The Legislature's duty to provide for the 

19 Braun, 114 S.W. 2d at 949-950. 

20 Spring Branch I.S.D. v. Stamos, 695 S.W. 2d 556 (Tex. 1985). 

21 M a t 559. 

22 Texas State Teachers Association v. State, 711 S.W.2d 421, 425 (Tex. Civ. App. 
Austin 1986, writ refd n.r.e.). 
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public school system is of constitutional magnitude... 
Because regulation of the teaching profession and of the 
public education system is a valid exercise of the police 
power, this Court has concluded that any impairment of 
appellants' rights which has occurted is justified as an 
incident of the valid exercise of the police power.23 

The opinion made no mention of the word "efficiency" in the context of the 

Article or in discussion of the state's right to require the test 

In retrospect laws which have been challenged as unconstimtional, based on 

the first section of the Education Article span a wide variety of topics which could not 

be challenged under the more specific delineations of the other sections. They typically 

relate to the authority of the Legislamre to delegate its authorities to other entities, either 

counties or districts. The courts consistentiy have upheld the Legislature's authority to 

delegate its powers. Although the efficient functioning of the schools frequentiy have 

been a practical issue in these cases, the "efficiency clause" has not been a major factor 

injudicial reasoiung. 

Section 2 

Sec. 2. All funds, land and other property heretofore set 
apart and appropriated for the support of public schools; all 
the altemate sections of land reserved by the State out of 
grants heretofore made or that may hereafter be made to 
raikoads or odier corporations of any nature whatsoever; on 
behalf of the public domain of the State; and all sums of 
money that may come to die State from the sale of any 
portion ofthe same, shall constitute a perpetual public school 
fund.24 

No cases have been selected for discussion diat challenge a law as 

unconstitutional based on Section 2 of die Education Article. Most cases tiiat have been 

litigated wherein tiiis section has been cited have dealt with matters more appropriately 

23 Id. at 425. 

2̂ ^ TEX. CONST, iirt. VII, § 2 
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addressed in a discussion of mineral rights, navigable streams and waterways, and title 

disputes. While these are important matters for smdy in some ckcles, diey are of less 

impact for purposes here tiian issues such as local control, the establishment of school 

districts, and taxation. As detailed in Chapter I of this study, when examining cases that 

have been adjudicated relating to die Education Article, consideration was limited to 

tiiose that raise issues specifically related to matters of education. 

Section 3 

Sec. 3. One-fourth of the revenue derived from the State 
occupation taxes and poll tax of one dollar on every 
inhabitant of the State, between the ages of twenty-one and 
sixty years, shall be set apart annually for the benefit of the 
public free schools; an in addition thereto, there shall be 
levied and collected an annual ad valorem State tax of such 
an amount not to exceed thirty-five cents on the one hundred 
($100.00) dollars valuation, as with the available school 
fund arising from aU other sources, wUl be sufficient to 
maintain and support the public schools of this State for a 
period of not less than six months in each year, and it shall 
be the duty of the State Board of Education to set aside a 
sufficient amount out of the said tax to provide free text 
books for the use of children attending the public free 
schools of this State; provided, however, that should the 
limit of taxation herein named be msufficient the deficit may 
be met by appropriation from die general funds of the State 
and the Legislature may also provide for the formation of 
school district by general laws; and all such school districts 
may embrace parts of two or more counties, and the 
Legislature shall be authorized to pass laws for the 
assessment and collection of taxes in all said districts and for 
the management and control of the public school or schools 
of such districts, whether such districts are composed of 
territory wholly within a county or in parts of two or more 
counties, and the Legislature may authorize an additional ad 
valorem tax to be levied and collected widtin all school 
districts heretofore foiTned or hereafter formed, for the 
further maintenance of public free schools, and for the 
erection and equipment of school buildings dierein; provided 
that a majority of the qualified property taxpaying voters of 
die district voting at an election to be held for diat purpose, 
shall vote such tax not to exceed in any one year one ($1.00) 
dollar on the one hundred dollars valuation of the property 
subject to taxation in such district, but the limitation upon tiie 
amount of school distiict tax herein authorized shall not 
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apply to incorporated cities or towns constituting separate 
and independent school districts, nor to independent or 
common school districts created by general or special law. 
As amended Aug. 14, 1883, proclamation Feb. 2, 1909, 
Aug. 3, 1909, proclamation Sept 24, 1909; Nov. 5, 1918; 
Nov. 2, 1920; Nov. 2, 1926, proclamation Jan. 20, 1927.25 

Of all sections of the Education Article, Section 3 is most frequentiy cited by 

plaintiffs challenging the constitutionality of laws conceming public schools. Not 

surprisingly, the section deals widi issues related to money — establishment of 

districts, levying taxes and use of tax dollars. Most cases citing Section 3 have been 

brought by taxpayers seeking to avoid paying taxes by alleging that, for a variety of 

reasons, the district had no constimtional power to levy the taxes in question. 

Power to Create School Districts 

During the first two decades of this century, the Legislamre's power to create 

school districts, and the circumstances under which those districts could be established, 

was the subject of much litigation. The first such case was heard in 1917 by the Court 

of Civil Appeals at Galveston wherein the court reversed the lower court judgement 

against Eagle Lake Independent School District The plaintiff had maintained that the 

act creating the district was unconstimtional because it was passed without local notice, 

required by Sections 56 and 57 of Article 3 of the Constitution. The Court held that 

Article 7, Section 3, as amended in 1909, required no local notice to create an 

independent school district.26 

25 TEX. CONST, art. VII § 3 

26 Eagle Lake I.S.D. v. Hoyo, 199 SW 352 (Tex. Civ. App. — Galveston, 1917, writ 
refd.). See discussion in Chapter 4 regarding local or special laws and tlie formation of school districts; 
the notice necessary for local or special laws is addressed in the Texas Constitution, Article 3, § 56: 

No local or special law shall be passed, unless notice of tlie intention to 
apply therefor shall have been published in the locality where the matter 
or thing to be affected may be situated, which notice shiill state the 
substance of tlic contemplated law, iuid shall be pubhshed at least 30 
days prior to tlie introduction into tlie Legislature of such bill and in 
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The issue of notice was raised a year later in die Court of Civil Appeals in San 

Antonio in Powell v. Charco,'^^ and finally was heard by the Supreme Court in 1921 in 

Houston V. Gonzalez I.S.D.^^ In Powell, die Court detailed the numerous 

amendments to Section 3, Article 7, which provided for establishment of districts 

widiout notice. An 1883 amendment audiorized creation of school districts by special 

law without notice.29 Then in 1909 die same authority was extended to general laws.^o 

Also in Powell, die court dispelled die apparent conflict between Article 3, 

Section 56, and Article 7, Section 3. The former provided diat the Legislamre "shall 

not, except as odierwise provided in die Constitution, pass local or special laws," as to 

a number of things, among tiiem being "regulating the affairs of counties, cities, towns, 

wards or school districts." The 1909 amendment to Section 3, Article 7, added: 

That such school districts, whether created by general or 
special law, may embrace parts of two or more counties, and 
die Legislamre shall be audiorized to pass laws for the 
assessment and collection of taxes in all said districts, and 
for the management and control of the public school or 
schools of such districts, whether such districts are 
composed of territory wholly within a county or in parts of 
two or more counties.^^ 

A year later the efficiency clause of Article 7, Section 1, was invoked in a case 

essentially based on a challenge raised under Article 7, Section 3. In Houston v. 

the manner to be provided by law. The evidence of such notice having 
been published, shall be exhibited in the Legislature, before such acts 
shall be passed. 

27 Powell V. Charco, 203 S.W. 1178 (Tex. Civ. App— San Antonio 1918). 

28 229 S.W. 467 (Tex. 1921). 

29 H.R.J. Res. 5, 18th Leg., Reg. Sess., April 7, 1883, 9 H. GAMMEL, LAWS OF TEXAS 
134(1898). 

^^ Powell, 203 S.W. at 1180. 

^^ Id. at 1179. 
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Gonzalez I.S.D., the Court of Civil Appeals at San Antonio said not only does die 

legislamre have the power to create school districts, but diat power includes: 

the power to create school districts and change diem from 
time to time as might be advisable for die efficiency of die 
system The policy of creating school districts as a 
means of providing an efficient system of public schools has 
been pursued for many years. ̂ 2 

The Court cited but did not rely on Section 1 as a basis for its decision, and no attempt 

was made to define die term "efficiency." The Court of Appeals opinion was upheld 

by the Supreme Court.33 

The establishment of districts by special laws continued to be an issue, until 

Section 3 was again amended in 1926 so that school districts could be created by the 

Legislamre only through general laws, no longer by special laws. Nonetheless, the 

courts continued to extend significant powers to the Legislamre in the creation and 

alteration of districts. '̂* The courts did not go so far, however, as to allow the creation 

of a district that embraced part of another state.̂ ^ 

As the population centers of the state changed and district lines were redrawn, 

issues of annexation and taxation blended. In Hill v. Smithville I.S.D.,^^ Hill, a 

taxpayer, alleged that the act establishing the school district was unconstimtional and 

32 Houston V. Gonzalez I.S.D. 202 SW 963,966 (Tex. Civ. App.— San Antonio 1918), 
229 S.W. 467 (Tex. Conun'n App. — 1921, opinion adopted). 

33 229 S.W. 267 (Tex. 1921). 

34 See McPlmil v.Van Zandt County, 280 S.W. 260 (Tex. Civ. App.— Dallas 1925, writ 
refd.), and Brown v. Truscou I.S.D. 20 S.W. 2d 214 (Tex. Civ. App. — 1929, affirmed), 34 S.W. 2d 
837 (Tex. 1931). 

35 Texas-New Mexico Sclwol District No. 1 v. Farwell I.S.D., 184 S.W.2d 645 (Tex. Civ. 
App.— Amarillo 1944, writ refd w.o.m.), 66 S.Ct. 43 . 

36 251 SW 209-211 (Tex. 1923). 
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void because it created an unequal tax. He argued specifically tiiat die maintenance tax 

levied in diose parts of the district diat previously had dieir own schools was 

unconstimtional. He further alleged that those former districts were impaired in their 

ability to secure interest and principle of extant bonds, and security for the payments of 

bonded indebtedness. The Supreme Court upheld the appeals court judgement: 

The legislature has the power, granted to it by the 
Constitution to create independent school districts by special 
acts and for that purpose is given a 'free hand' as held in 
State V. Brownson, 94, Tex 436 Having the power to 
create these districts it namrally follows that it has the power 
to enlarge, add to, or alter same... .37 

In Tisdale v. Eldorado I.S.D.,^^ boundary adjustments again were upheld 

when the court said the Legislature could reduce boundaries of school district with 

outstanding bonded indebtedness in such a way as to place all debt in the remaining 

portion of the district without consent of voters. The decision was affirmed by Texas 

Supreme Court two years later.39 Consistent widi the pattem of plaintiffs seeking 

ways to avoid taxation, one group of taxpayers was rebuffed when, after petitioning to 

be added to the Yoakum district, they protested being required to pay die taxes of die 

new district once admitted. The Court of Civil Appeals at Galveston was 

unsympathetic: 

When a majority of residents of the added territory (in tiiis 
case 5/6 of them) by petition sought of their own accord to 
enter district, they are not entitied to complain that no 
election was held to allow them to vote re old district 
indebtedness.'*^ 

37/rf. at 211. 

38 287 SW 147 (Tex. Civ. App. — Austin, 1926) affirmed, 3 S.W. 2d 420 (Tex. 1928). 

39/dl 

40 Kuhn V. City of Yoakum, 257 SW 256 (Tex. Civ. App. — Galveston 1923, no writ). 
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Authority of School Districts to Levy Taxes 

Early cases related to die power of school districts to levy taxes helped clarify 

die sepai-ate roles of city acting as city, and city acting as school district Cities had the 

authority to incorporate as school districts. As districts, however, diey were bound to 

operate under the constimtional edicts and appropriate stamtes related to education, 

which often were different than those applicable to cities. In other words, a single 

geographic entity, overseen by a single board, had to carefully define its identity for 

every action it took. The roles of city and school district were not mumally inclusive. 

The very earliest case heard by the Supreme Court of Texas relevant to Article 

7, Section 3 addressed this issue. In Fort Worth v. Davis,^^ W.H. Davis and other 

taxpayers challenged the city's authority to levy taxes for school purposes other than 

those expressly authorized in the constimtion.'*2 xhe city had assumed control of its 

public schools by a majority vote of the taxpayers in accordance with the school law of 

1876. In tum an election was called in which a two-thirds majority of the voters 

approved a tax of one-fourth of one percent, also in accordance with Art 3785 of the 

Revised Statutes in force with regard to cities and towns.'*3 xhe law was deemed 

unconstimtional by the Court, which held that "a city in its capacity as a school district 

has no other power to levy such taxes than can be found expressly authorized in the 

constimtion." ^ The Court referted directiy to the debates in the Constimtional 

Convention of 1875 in reaching its verdict: 

41 57 Tex. 225 (1882). 

"̂ 2 The 1883 amendment to Section 3 was in part an attempt by tlie Legislature to respond to 
diis ruling. The 1883 amendment authorized school districts to levy a property tax. See previous 

* discussion in Chapter 4. 

•̂3 Id. at 230. 

^Id. 
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[RJepeated and guarded constimtional limitations of tiie 
taxing power are a prominent feature of that instmment, and 
are inconsistent with the existence of a legislative power to 
authorize additional taxation by school districts, unless some 
affirmative grant of tiiat power be found in die constitution 
itself. That power has been expressly granted in the 
constitution of 1869-70, art. 9, sec. 7. Taxation by school 
districts was familiar to die framers of die present 
constitution. It was the system generally prevailing in other 
states, by which the deficiencies of a general or state school 
fund were supplemented. The omission of a provision 
authorizing that system was plainly intentional, for in 
addition to what has been said, the joumals of die 
convention show that all propositions embracing that system 
were voted down.'̂ s 

The political pressure to reject die taxing authority of school districts became 

evident early in the twentieth century. Most frequentiy, the acts passed by the 

Legislature, creating school districts, were challenged as unconstitutional. Just as 

often, the actions of a local district were challenged as exceeding constimtional 

authority. In either case, taxation was nearly always a major factor. 

Thirty-five years after the amendment of 1883 was passed, a county judge 

refused to call an election to authorize a tax levy for schools, Cain County Judge v. 

Lumsden.^^ The Legislature established Wilson County I.S.D., making provision for 

a board, authorizing it to levy taxes, and specifying that immediately upon the law 

taking effect an election of seven tmstees should be called. County Judge Cain refused 

to call die election, stating that Article 7, Section 3 did not give taxing audiority to 

school districts. The Amarillo Court of Civil Appeals held that die act creating die 

distiict was constimtional.'̂ ^ Amendments to Section 3 had by this point expanded 

the scope of the section and extended to school districts the power to tax. 

45 Id. at 232. 

^^ 204 S.W. 115 (Tex. Civ. App.— Amarillo 1918, no writ). 

47/rf. at 116. 
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Prior to amendment in 1908, Section 3 required die approval of two-thirds of 

the property tax paying voters for the levying of local taxes in support of schools. 

Section 3 was amended in 1908 to reduce die requirement from two thirds to a simple 

majority. As the state experienced rapid growdi during die early part of the cenmry, 

school districts frequentiy were expanded, consolidated or odierwise altered. Repeated 

appeals sought clarification, asking whether the required majority must be of taxpayers 

in die new district, the old district. 

An interesting twist on this issue was presented in Howard v. Desdemona 

I.S.D. 48 An act of the Legislature enlarged the old Desdemona I.S.D, creating a new 

district which encompassed the property of Edna Howard. The law required the new 

district to assume bonded indebtedness previously created. Even though voters in the 

new district approved the tax, the court said the election had no weight in determining 

the validity of act itself, because it was unconstimtional. By die time the case reached 

the Texas Supreme Court, the Legislature had enacted a curative stamte, which die 

Court said the Legislamre was entitied to do.49 

In 1912, in Crabb v. Celeste I.S.D.,^^ the Supreme Court held that the "mode 

thus prescribed [as cited in Article 7, Section 3] excludes all others; and it may be said 

that, not only is not authority conferred by the Constimtion to otherwise levy and 

collect such special tax, but that any odier method of so doing is positively prohibited." 

The circumstances of the case were common to several others. The school district had 

been incorporated "long before January 1,1907," and the voters had thereafter 

authorized an ad valorem tax for the benefit of schools in the district. When in May of 

48 19 S.W.2d 946 (Tex. Civ. App. — EiisUand 1929), rev'd , 34 S.W.2d 840 (Tex. Comm'n 
App. 1931, judgement ajfd). 

49 Howard, 34 S.W. 2d 840, 842. 

50 Crabb v. Celeste I.S.D., 146 S.W. 528 (Tex. 1912). 
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1907, the district was enlarged dirough annexation, the district sought to levy taxes 

against residents of the annexed tenitory. Residents sued. The Court cited an act of 

die twenty-nintii Legislature which specified tiiat when a district was enlarged the tax 

must be approved by two-thirds of the qualified voters in die enlarged district, 

concluding tiiat to seek to "collect a special tax by territorial expansion is clearly in 

violation of die Constimtion.''^! In its opinion tiie Court cited an opinion recentiy 

issued by die Court of Civil Appeals in San Antonio, City of Eagle Lake v. Lake Side 

Sugar Refining, Inc.^^ The Eagle Lake district had extended its boundaries, for school 

purposes only, by about three miles in several directions. Residents of the district had 

previously approved a school tax, and a majority of the residents in the new territory 

had petitioned for the annexation. Cities were prohibited by statute from annexing 

more than one-half mile in any du-ection at one time. A later law allowed cities to 

extend boundaiies an unspecified amount for school purposes only. Lake Side Refining 

alleged that the district could not tax residents of the new territory without an election, 

and that the annexation itself was void because it extended more than the half-mile limit 

The Court said that the Legislamre had the power to extend the limits of annexation, but 

that the district could not rely on the petition for authority to levy die tax; an election 

was required. 3̂ Interestingly, the same litigants were back in court nine years later, in 

Moerschell v. City of Eagle Lake et al.^"^ Moerschell was the owner of Lake Side 

Sugar Refining. The problems in the earlier case had been addressed by that time and 

51/rf. at 529. 

52 144 S.W. 709 (Tex. Civ. App. — San Antonio 1912, writ refd). 

53 A companion case. City of Eagle Lake v. Lake Side Rice Mill, 144 S.W. 712 (Tex. Civ. 
App. — San Antonio 1912, writ refd), was rendered at die same time with the explanation diat the 
facts were identical and only the territory was different 

54 236 SW 996 (Tex. Civ.App. — Galveston 1922, writ refd). 
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he sought to avoid being taxed for the benefit of the Eagle Lake schools, contending 

that die act which allowed the city to extend its boundaries for school purposes was 

itself unconstitutional, an argument which the court rejected. 

The Supreme Court further clarified that a tax for bonded indebtedness of an old 

district is a tax for school purposes and could be imposed upon a new district but 

could not exceed the constimtional maximum for such a tax.55 Similarly, when 

taxpayers in Yorktovm attempted to prove diat die act establishing diat district was 

unconstimtional for lack of public notice, and thus die tmstees had no power to tax nor 

to call an election for die assumption of indebtedness of an old district die Court of 

Civil Appeals in Galveston again rejected every argument Not only was die issue of 

notice debunked, but the court held that voters had accepted the assumption of debts in 

the election, and dius the tmstees of the district were within their power to levy a tax to 

cover those debts, Gerhardt et al. v. Yorktown I.S.D.^^ 

The same principle was applied by the Court of Civd Appeals in San Antonio in 

1938 when Big Foot I.S.D. was converted from a common school district to an 

independent school district The court held that the new district could not continue to 

levy an identical maintenance tax without again securing voter approval. It further held 

that the Legislamre had no power to validate an unconstimtional act that would have so 

allowed.5'7 

In Turberville v. Gowdy,^^ the Court of Civil Appeals in Fort Worth rejected 

the plaintiffs contention that Section 3 did not allow die Archer City I.S.D. school 

55 Houston v. Gonzalez I.S.D., 229 S.W. 467 (Tex 1921). 

56 252 S.W. 197 (Tex. Civ. App.— Galveston 1923, no writ). 

57 Big Foot I.S.D. V. Gerrard, 116 S.W. 2d 804, 806 (Tex. Civ. App.— San Antonio 
193S), judgement affirmed, 129 S.W. 2d 1213 (Tex. Comm'n App. 1939). 

58 272 S.W. 559 (Tex. Civ. App. — Fori Wortli 1925, no writ). 
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board to hold a bond election, and that the act of die Legislamre creating the district and 

authorizing the tmstees to issue bonds was unconstimtional. The court held that 

allowing a school board to hold a bond election was a legitimate interpretation of the 

intent of the article.59 The Court of Civil Appeals in Austin went even fuither, in its 

1929 opinion in Ferguson v. Academy Consolidated I.S.D.^^ when it held that districts 

were within their authority under Article 7 Section 3 to levy taxes against parties 

regardless of whether "the schools to be maintained were so remote and maccessible to 

persons resident on appellants' land as to be of no benefit to them or to said lands."^^ 

In 1938, Sabine Royalty Company successfully challenged a 1847 law that 

allowed counties to "equalize taxation" throughout a school district. ̂ 2 j h e bill had 

been passed specifically to benefit Rusk County where an oil field development had 

increased die population and tiius the expenses of the district Yet, the field itself lay 

outside die district boundaries and was not being taxed. The Court of Civil Appeals in 

Texarkana determined that the law was unconstitutional under Article 7 Section 3 only 

because it was in effect a "special law," having been drawn so nartowly as to include 

only Rusk County in the description of counties that could equalize. The court 

however voiced no quan-el widi die intent of the law and went so far as to identify otiier 

counties that could benefit by such a law, but which were excluded by the nartow 

provisions of the 1847 legislation. Indeed die same tiling was attempted ahnost ninety 

years later in Presidio County, but again die district was rejected because die legislation 

59 w. at 560-561. 

60 14 S.W. 2d 1051 (Tex. Civ. App. — Austin, 1929). 

61 Id. at 1053. 

62 Watson v. Sabine Royalty Corp., 120 S.W.2d 938 (Tex. Civ. App.— Texarkana, 1938). 
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had been drawn so narrowly as to constitute a special law.63 County Equalization 

Districts did not appear again untU 1991, which will be discussed in Chapter VI. 

Other objections to taxation for schools were raised under die Home Rule 

Amendmentof 1913. 64 In Belton v. Harris Trust and Savings Bank,^^ the court held 

that "die Home Rule Amendment has no references to a city's taxing power as an 

independent school district a City diat constimtes an independent school district 

has a dual character," and while it may be hmited as a municipal taxing audiority. 

Article 7, Section 3, gave it unlimited authority as an independent school district Later 

that year, the Supreme Court further emphasized and clarified the differences. In Fort 

Worth V. Zane-Cetti,^^ the City of Fort Worth had passed a tax increase for use by the 

Fort Worth I.S.D. which was overseen by the city, in an election of all voters. The tax 

passed was for 86 cents on the $100, which was 36 cents in excess of the 50 cent 

maximum allowed by the Legislamre. Suffrage at the election had not been limited 

63 Wood V. Marfa I.S.D., 123 S.W. 2d 429 (Tex. Civ. App. — El Paso 1939), rev'd on 
other grounds, 141 S.W. 2d 590 (1940). 

64 Art. 11 § 5 reads as follows: 
Cities having more than five thousand (5,000) inhabitants may, by a 
majority vote of the qualified voters of said city, at an election held for 
that purpose, adopt or amend their charters, subject to such limitations 
as may be prescribed by the Legislature, and providing that no charter or 
any ordinance passed under said charter shall contain any provision 
inconsistent with die Constitution of the State, or of die general laws 
enacted by the Legislature of this State; said cities may levy, assess and 
collect such taxes as may be authorized by law or by their charters; but 
not tax for any purpose shall ever be lawful for any one year, which 
shall exceed two and one-half percent of the taxable property of such 
city, and no debt shall ever be created by any city, unless at tlie same 
time provision be made to assess and collect annually a sufficient sum 
to pay tlie interest thereon and creating a sinking fund of at Iciist two 
per cent, tliereon; ̂ md provided furtlier, tliat no city charter shall be 
altered, amended or repealed oflener Uiaii every two yejirs. 

65 273 SW 914 (Tex. Civ. App— Austin, 1925), affmned, 283 S.W. 164 (Tex. Comm'n 
App. 1926, opinion adopted). 

66 278 SW 183 (Tex. Comm'n App. 1925, opinion adopted). 
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restricted to "property tax paying voters." The city maintained diat Home Rule 

Amendment which allowed it to amend its city charter legitimized die vote. Zane-Cetti, 

a tax-payer, filed die suit alleging that die tax was void because it was not authorized 

by die property tax paying voters. The Supreme Court accepted the recommendation of 

die Commission of Appeals and held that the Home Rule Amendment did not supersede 

Article 7 Section 3 which required taxes to support the school district to be approved by 

"qualified property tax paying voters of die district" Further, "It is to be remembered 

always that die function of the school district is provided for in die education article (7) 

of the Constimtion while the general municipal purposes find source in another 

article."67 

Authorized Use of School Tax Dollars 

As the rights of districts to levy taxes became more widely, if grudgingly 

accepted, the focus tumed to determiiung exacdy for what use those tax dollars could 

be expended. Beginning in 1921, the Supreme Court held that Section 3 of Article 7 

authorized taxation to purchase sites as well as for construction of buildings.68 

Nevertheless, the Court of Civil Appeals in Fort Worth heard a case four years later in 

which the plaintiff maintained that the issuance of school building bonds by a district 

and levy of taxes in payment thereof was unconstimtional. The court ruled that: 

While Section 3, Article 7 of the Constimtion does not 
specifically provide that the Legislamre may pass an act 
authorizing the issuance of school building bonds which are 
to be paid by the levy of taxes, yet it is clear that it does not 
expressly or implicitly forbid such authority. On the 
contrary the authoiity to issue such bonds is duly calculated 
to cany into effect the declared objective of Article 7 of the 
Constitution, 'to establish and make suitable provision for 

67 Id. at 184. 

68 City of Rockdale v. Cureton, 229 S.W. 852 (Tex. 1921). 
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die support and maintenance of an efficient system of free 
public schools.'69 

At least twice die issue of using tax dollars for constmction of teacher 

residences was raised, in 1931, and again in 1940. On the first occasion, die Supreme 

Court used die case as an occasion to define die intent of Article 7, Section 3 widi 

regard to die "available school fund": 

The fund thus provided for is termed 'die available school 
fund' and this available school fund, arising from the sale of 
sources mentioned in this section of the article of the 
constitution is intended to maintain and support the public 
schools of the state for a period not less than six months in 
each year, supplemented as the constitution authorizes by 
appropriations out of the general fund of the state.'̂ ^ 

Based on that reasoning, the court held that the local board could use local 

funds to build a teachers' home, but not state funds. The Court of Civil Appeals at 

Austin further affirmed the use of school bonds to build gymnasiums and teacherages, 

finding both to be within the meaning of "school building" in Article 7, Section 3.'^'^ 

Gymnasium bonds were challenged again in 1951 in Jones v. Sharylandl.S.D.^'^ in 

the Court of Civil Appeals San Antonio, which also ruled that gymnasiums were 

acceptable under Article 7, Section 3. 

School building construction also was the issue in 1939, in Madely v. Trustees 

of Conroe I.S.D.'^^ The question for the court, however, was not what kinds of 

buildings could be built widi tax dollars, but what kinds of tax dollars could be used to 

69 Bloodworth v. Rhea, 280 S.W. 1070 at 1072 (Tex. Civ. App. — Fort Worth 1925, writ 
refd). 

'^^ Adams V. Miles, 35 S.W. 2d 123, 125 (Tex. 1931). 

71 Landrum v. Centennial Rural High School District, 146 S.W. 2d 799, 802 (Tex. Civ. 
App. — Austin 1940, writ dism'd, judgmt cor). 

72 239 S.W. 2d 216, 217 (Tex. Civ. App.—San Antonio 1951, no writ). 

73 130 S.W.2d 929 (Tex. Civ. App.— Beaumont 1939, writ dism'djudmt cor). 
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build buildings. Madely alleged that the school district should be required to use any 

surplus funds to cover needed maintenance ft-om year to year and that no additional tax 

should be levied until the surplus was expended, then a bond election would be called 

to raise construction dollars. The Court of Civil Appeals at Beaumont ruled that when a 

surplus existed, trustees of a district were within dieir constimtional right to use the 

surplus to construct school facilities and to continue levying taxes for maintenance. 7̂  

The method of payment was again addressed in 1961 in Allen v. Channelview 

/.5i).75 AUen contended that an act [Art. 2786e] which allowed school districts to 

issue time warrants when unable to meet expenses out of current funds and pay out of 

any funds available at maturity violated Section 3 because no provision is made for the 

levy of a tax in payment of warrants. He further contended that an election would be 

required to allow for such payment. The Court said nothing in the section prohibited 

making the warrants payable from "any available funds"; no election was required. 

A particularly interesting case reached the Supreme Court in 1929 when a group 

of taxpayers sought to prohibit the City of Dallas schools from hiring physicians to 

examine students, Mosely et al. v. City of Dallas?^ In 1929, Dallas had more tiian 

40,000 students. Records of the district showed diat of 12,135 students, 11,908, or 

96.4 percent, were "found with physical defects and in need of healtii instruction." The 

district hired a male doctor hired for a salary of $4,000 a year as supervisor of the 

district's healdi program. A female physician was hired at $2,500 a year as assistant 

supervisor of program. The Supreme Court accepted the recommendation of die 

Commission on Appeals which said the "express power given by die constitution and 

74/^. at 934. 

75 347 S.W. 2d 27 (Tex. Civ. App.— Waco 1961, writ refd). 

76 17 S.W.2d 36 (Tex. Comm'n App. 1929). 
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laws of diis state and die charter of said city to do things specified dierein necessarily 

includes the right and power to do die incidental tilings reasonably proper and 

necessary to accomplishing die end."77 Furdier, the Court said: 

[The City of Dallas] was operating appropriately under the 
Constitution, and the laws of the state and city charter in 
exercising sound judgment and discretion in performing and 
carrying out die powers and duties requured of them by law, 
the courts wUl not interfere with them in the exercise of such 
powers, unless tiiere is a clear abuse of their discretion, or a 
violation of law, for to do so where there is no abuse of 
discretion or violation of law would be to substimte the 
discretion of the courts for that of the board.78 

Paying Tuition for Non-County Residents 

Legislation permitting school districts to charge tuition to smdents who resided 

outside district lines prompted yet another spate of litigation under Section 3. In 

Slocombe V. Cameron I.S.D.,"^^ and Love v. City of Dallas,^^ the Supreme Court 

upheld the right of school districts to charge mition to transfer smdents in the amount 

that exceeded the state's contribution and would otherwise depend on the local ad 

valorem tax. This was particularly critical in those cities that received numerous 

transfers of high school students from adjoining districts that had no high school. 

Section 4 

Sec. 4. The lands herein set apart to die Public Free School 
fund, shall be sold under such regulations, at such times, 
and on such terms as may be prescribed by law; and the 
Legislamre shall not have power to grant any relief to 
purchasers thereof. The proceeds of such sales much be 
used to acquire other land for the Public Free School fund as 

77/^. at 41. 

78/J. 

79 288 S.W. 1064 (Tex. Comm'n App. 1926, opinion adopted). 

80 40 S.W. 2d 20 (Tex. 1931). 
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provided by law or die proceeds shall be invested by the 
treasurer, as may be directed by die Board of Education 
herein provided for, ui die bonds of die United States, the 
State of Texas, or counties in said State, or in such other 
securities, and under such restrictions as may be prescribed 
by law; and the State shall be responsible for all 
investments.8i 

Most litigation related to Section 4 of die Education Article has sought to clarify 

the constimtional limitations, if any, on the powers of the Legislature witii regard to the 

public school lands. Generally, die court has extended significant latitude to die 

Legislature, establishing that precedent early in Imperial Irrigation, v. Jayne.^'^ There 

the Supreme Court said "it seems to us settied... diat die Legislature has the power to 

deal with the public school lands in any manner not inconsistent with the express denial 

of the Constitution."^^ The court has been consistent in extending broad powers to the 

Legislamre, citing the Imperial decision as precedent more than sixty years later in 

Washington Co. v. Pendleton,'^ wherein it allowed that an act conferting a right of 

way for irrigation ditches across county school lands was constitutional and valid. 

In 1928, Greene v. Robison^^ was one of six cases involving the 

constimtionality of a 1925 act commonly called the Relinquishment Act (Art. 5367 and 

5382, Rev. Stat 1925), originally passed in 1919. In four of the cases the land had 

been awarded and sold to the owners of the soil prior to the effective date of said 

Relinquishment Act. In two of them . . . the land was awarded and sold to die owners 

81 TEX. CONST, art VII, § 4. 

82 138 SW 575 (Tex. 1911). 

83/J. at411. 

8̂* 178 SW 979 at 983 (Tex. Civ. App. — Austin 1915, writ refd). 

85 8 S.W. 2d 655 (Tex. 1928). 
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of die soil after the effective date of aid Relinquishment Act.86 In the opinion, the court 

cited in full die articles in question, of which die key portion is included here: 

Art. 5367. School and Asylum Lands. 
The state hereby constimtes the owner of the soil its agent 
for the purposes therein named, and in consideration 
therefor, relinquishes and vests in the owner of the soil an 
undivided fifteen-sixteenths of all oil and gas which has been 
undeveloped and die value of the same that may be upon and 
within the surveyed and unsurveyed public free school land 
an asylum lands and portions of such surveys sold with a 
mineral classification nor mineral reservation, subject to the 
terms of this law. The remaining undivided portion of said 
oil and gas and its value is hereby reserved for the use of and 
benefit of the public school fund and the several asylum 
funds. . . 87 

Plaintiffs contended that the act was unconstimtional and void, for four reasons: 

(1) it constituted a donation of the surface part of the permanent free school fund; (2) it 

attempted to create an iixevocable agency coupled with an interest in the subject-matter; 

(3) it provided that a part of die permanent school fund may be used to compensate die 

owner of the soil for services rendered by him, and for damages to his surface rights; 

and (4) it created 'an agency with power to fix the conditions, times, and terms of sale 

of public school and asylum lands,' m contravention of section 4, art. 7, of die 

Constitution.88 

The Court held however that the act did not authorize or affect a sale to the 

owner of die soil, but that "the intention of die Legislature was to utilize die cooperation 

and services of die surface owner in the sale of the reserved mineral estate — to use 

him as an intermediary in the sale." The Court said furdier diat the purpose of the 

legislation was made clear by the first section of the original act of 1919, known as the 

86 Id. at 656. 

87 Id. at 657. 

88/^ 
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Mineral Act which read: 'To promote die active co-operation of die owner of the sod 

and to facilitate the development of its oil and gas resources."89 Many of the land

owners were farmers, and the development of an od field on their land would be 

disastrous and "utteriy destructive" of the property, unless the owners had some 

incentive to allow the production. The court described die attitude of landowners 

throughout die state as "practically one of armed resistance. The conditions were 

inimical to any effort at development and die state was not realizing on its mineral 

estate in these lands."90 

The Court reinforced the broad powers of die Legislamre: 

The Legislature has sovereign powers to deal with the school 
lands and to administer them as the public weal and welfare 
may dictate, subject only to the express limitations of the 
Constitution.... The state had sold the land, the soil and all 
that goes with it to the purchaser thereof, and was under 
obligation to protect him in the use and enjoyment of what it 
had sold him.9i 

Further, the court said the act did not vest titie or interest in the oil and gas in the 

owner of the soil, but in fact the concluding words of article 5368 specified that '"like 

amounts' as received by the state shall be paid 'to the owner ofthe soil.' "92 

The Supreme Court drew a firm line, however, in Empire Gas and Fuel Co. v. 

State,^^ when it held unconstimtional a 1931 act under Article 7, Section 4 among 

others, because it relinquished proceeds of mineral rights in school lands beyond die 

1/16 royalty and 10 cents per acre.94 

89/^. 

90 Id. at 660. 

9 1 / ^ at 659. 

92 M. 

95 47 S.W. 2d 265 (Tex. 1932). 
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Section 5 

Sec. 5. (a) The principal of all bonds and odier funds, and 
die principal arising from tiie sale of die lands hereinbefore 
set apart to said school fund, shall be die permanent school 
fund, and all die interest derivable dierefrom and the taxes 
herem audiorized and levied shall be the available school 
fund. The available school fund shall be appUed annually to 
the support ofthe public free schools. Except as provided by 
diis section, no law shall ever be enacted appropriating any 
part of the permanent or available school fiind to any otiier 
purpose whatever; nor shall the same or any part diereof ever 
be appropriated to or used for die support of any sectarian 
school; and die available school fund herein provided shall 
be distributed to die several counties according to then-
scholastic population and applied in such manner as may be 
provided by law. 

(b)The legislature by law may provide for using the 
permanent school fund and the income from die permanent 
school fund to guarantee bonds issued by school districts or 
by the state for the purpose of acquisition, construction, or 
unprovement of instructional facilities including all 
furnishings diereto. If any payment is required to be made 
by the permanent school fund as a result of its guarantee of 
bonds issued by the state, an amount equal to this payment 
shall be immediately paid by die state from the treasury to the 
permanent school fund. An amount owed by die state to die 
permanent school fund under this section shaU be a general 
obligation of tiie state until paid. The amount of bonds 
authorized hereunder shall not exceed $750 million or a 
higher amount audiorized by a two-dtirds vote of both 
houses of the legislature. If the proceeds of bonds issued by 
the state are used to provide a loan to school district and the 
district becomes delinquent on the loan payments, the 
amount of the delinquent payments shall be offset against 
state aid to which the district is odierwise entitied. 

(c) The legislamre may appropriate part of the available 
school fund for administration of die permanent school fund 
or of a bond guarantee program established under this 
section. 

(d) Notwithstanding any otiier provision of this 
constitution, in managing the assets of the permanent school 
fund, the State Board of Education may acquire, exchange, 
sell, supervise, manage, or retain through procedures and 

94 Id. at 275. 
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subject to restrictions it establishes and in amounts it 
considers appropriate, any kind of investment, including 
investments m die Texas growdi fund created by Article 
XVI, Section 70, of this constitution, that persons of 
ordinary prudence, discretion, and intelligence exercising die 
judgment and care under die circumstances then prevailing, 
acquire or retain for their own account in the management of 
their affairs, not in regard to speculation but in regard to die 
permanent disposition of dieu* funds, considering the 
probable income as well as the probably safety of dieir 
capital.95 

Section 5 of the Education Article has prompted very littie litigation, despite die 

fact that it provides the constitutional guidance for use of the permanent school fund. 

Perhaps tiiis is because the main portion, sub-section (a), is very general in its 

wording. It specifically limits the fimd for the "support of the public free schools," and 

it specifies that the proceeds will be districted to counties on a pro rata basis "as may be 

provided by law." The details are left up to the legislature with no additional guidance, 

other than disallowing the use of the funds for any sectarian school. The other 

provisions, added and further amended in 1983,96 1987,97 and 1989,98 broaden the 

use of the fund even further, in allowing it to be used to guarantee bonds, and for 

investment in the Texas Growth fund. 

Given the power and influence of church-supported schools in Texas' earlier 

decades, the minimal quantity of litigation that has been prompted by the clause 

prohibiting the use of funds for sectarian schools is somewhat surprising. Texas public 

schools traditionally have permitted more quasi-religious activities than are found in 

other parts of the country, i.e., baccalaureate services, invocations at athletic events and 

95 TEX. CONST, art. VII § 5 

96 Tex. S.RJ. Res. 12 § 1, 68th Leg., Reg. Sess., 1983 Tex. Gen. Laws 6680. 

97 Tex. H.R.J. Res. 5 § 3, 70Ui Leg., 2nd C.Sess., 1987 Tex Gen. Laws 944. 

98 Tex. S.R.J. Res. 53 §1, 71st Leg., Reg. Sess., 1989 Tex. Gen. Laws 6420. 
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odier school activities, etc. Simdar activities have been challenged at times under the 

U.S., but not Texas, Constitution. Determining tiie reason for this falls more the lot of 

sociologist dian legal historian. One possibility is tiiat die Education Article does not 

forbid religious activities in tiie pubhc schools, but instead prohibits die expendimre of 

school funds for sectarian schools. More likely, die cultural mores of the state may 

have fostered these activities ratiier tiian foster litigation questioning tiieir legitimacy. 

The leading Texas case regarding this issue is Church v. Bullock.^^ 

Paradoxically, "Church" was not a church, but Mr. E.H. Church, a plaintiff who did 

"not believe in die inspiration of tiie Bible." He, along widi fellow plaintiffs J.B. 

Jackson and Lita Canity, who were Roman Catholics, and M.Cohen and Abe Levine, 

who were Jewish, sought to prohibit the Corsicana school district from incorporating 

"openmg exercises" in die school routine. 

The Corsicana school board passed a resolution to begin the school day with 

"opening exercises" in which "a short passage of the Bible may be read, without 

comment, by the teachers in charge, the Lord's Prayer recited in concert, and 

appropriate songs sung." Plaintiffs complained that "most of the teachers (but not all 

of them) read every morning from the Bible to their classes, and the pupils in almost 

every room are invited to join in the recital ofthe Lord's Prayer, and in all the rooms 

songs are sung by the pupils, usually patriotic songs such as 'America ' . . ." Students 

were required to be present, and to "behave in an orderly manner," but were not 

required to participate. ^^ 

Bullock, die Corsicana superintendent testified that "The purpose of the 

exercises is for the moral instruction of die children. They are not sectarian." ̂ î The 

99 109 S.W. 115 (Tex. 1908). 

^^Id. at 116. 

167 



Court agreed, ruUng diat the "school was not rendered sectarian within die meaning of 

die Constimtion" and that the exercises could not be shown to be "in the interests of or 

forwarding the views of any one denomination of people."i02 

A key case raised under Section 5, particularly in die context of the school 

finance crises of die late 1980s and early 1990s, is Mumme v. Marrs. 103 Therein, die 

constitutionaUty of die Rural Aid Appropriation Act of 1929 was questioned. A Medina 

County taxpayer challenged die appropriation of money from tiie general revenue for 

rural school aid^o^ as being in violation of section 5 of die Education article. As a very 

small district, widi a scholastic population of six children, and taxable values of 

$188,000, Medina County did not qualify for aid under the legislation's formulas. The 

court observed diat die district plainly did not need state aid. 105 Mrs. Mumme 

maintained diat "all appropriations from the general revenue must necessarily be made 

a part of the available school fund, and be apportioned to die counties in accordance 

widi their scholastic population, as provided in aiticle 7 § 5."̂ 06 

The Rural Aid Acts, as diey are refened to in the opinion, were passed in 1921, 

1923, and 1925. As early as 1915, die Legislamre had appropriated funds from the 

general revenue to aid rural schools. In a diorough and articulate opinion. Chief 

Justice Cureton relied heavily on the edicts of Section 1 as enablmg the legislative 

action being challenged under section 5.: 

101 Id. 

^^^ Id. at 117. 

103 40 S.W.2d 31 (Tex. 1931). 

104 Acts 41st Leg, 3d Called Sess., c. 14 § 1 

105 Mumme, 40 S.W. 2d 31, 37. 

106 Id. at 33. 
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Since the Legislamre has die mandatory duty to make 
suitable provision for die support and maintenance of an 
efficient system of public free schools, and has die power to 
pass any law relative diereto, not prohibited by die 
Constitution, it necessarily follows diat it has a choice in the 
selection of methods by which die object of the organic law 
may be effecmated. The Legislamre alone is to judge what 
means are necessary and appropriate for a purpose which the 
Constimtion makes legitimate. The legislative determination 
of the metiiods, restrictions, and regulations is final, except 
when so arbitrary as to be violative of tiie constitutional 
rights of tiie citizen. 107 

Justice Cureton went on to discuss the practical necessity of rural aid, and the 

geographic and other "natural causes" ofthe problem: 

The inequality of educational oppormnities in the main arises 
from namral conditions. Texas is a large state, with 
approximately 262,000 square miles of territory, much of it 
sparsely populated; its lands not equally productive, and the 
taxable wealth of its communities existing in great inequality. 
The type of school which any community can have must 
depend upon the population of the community, the 
productivity of the soil, and generally its taxable wealth. The 
constimtional allocation of die available school fund 
according to the scholastic population of die counties has 
heretofore resulted in the same inequality of opportunity or 
discrimination that the natural factors produce lô  

He went on to discuss the Legislature's responsibility to make "suitable provision for 

the support and maintenance of an efficient system of pubhc free schools," calling that 

mandate "ample authority" as specifically regarded the rural aid legislation. He also 

gave some definition to the words "suitable" and "provision," but not to "efficiency": 

The word "suitable" used in connection with the word 
"provision" in this section of tiie Constimtion, is an elastic 
term, depending upon the necessities of changing times or 
conditions, and clearly leaves to the Legislamre die right to 
deteiTnine what is suitable... ."i09 

107 Id. at 36. 

108 Id 

109 Id. 

169 



He did however add meaning to die "efficiency clause" when he said: 

The rural aid appropriations have a real relationship to the 
subject of equalizing educational opportunities in the state, 
and tend to make our system more efficient, there can be no 
doubt. 110 

Had the decision not been handed down in the heart of the Depression, the 

Legislature, armed with the Mumme v. Marrs and the first section of the Education 

Article, could have proceeded to create a school finance system that addressed the 

"natural" but unequal circumstances of Texas' school districts, thus perhaps avoiding 

the extensive and expensive school finance litigation of die 1980s and 1990s. 

Section 6 

Sec. 6. All lands heretofore or hereafter granted to die 
several counties of tiiis State for educational purposes, are of 
right the property of said counties respectively, to which 
they were granted, and titie diereto is vested in said counties, 
and no adverse possession or limitation shall ever be 
available agamst die titie of any county. Each county may 
sell or dispose of its lands in whole or in part, in manner to 
be provided by the Commissioners' Court of the county. 
Actual settlers residing on such lands shall be protected in 
die prior right of purchasing die same to the extent of theu-
settlement, not to exceed one hundred and sixty acres, at the 
price fixed by said court, which price shall not include the 
value of existing improvements made thereon by such 
settlers. Said lands and the proceeds thereof, when sold, 
shall be held by said counties alone as a trust for die benefit 
of public schools dierein; said proceeds to be invested in 
bonds of die the United States, the State of Texas, or in 
odier such securities, and under such restrictions as may be 
prescribed by law; and the counties shall be responsible for 
all investments; die interest diereon, and odier revenue, 
except die principal shall be available fund. 

Sec. 6a. All agriculture or grazing school land mentioned 
in Section 6 of diis article owned by any county shall be 
subject to taxation except for State purposes to the same 
extent at lands privately owned. 

iio/rf. 

170 



Sec. 6b. Notwithstanding the provisions of Section 6, 
Article VII, Constitution ofthe State of Texas, any county, 
acting through die commissioners court, may reduce die 
county permanent school fund of that county and may 
distribute the amount of die reduction to die independent and 
common school districts of the county on a per scholastic 
basis to be used solely for the puipose of reducing bonded 
indebtedness of those districts or for making permanent 
improvements. The commissioners court shall, however, 
retain a sufficient amount of the corpus of the county 
permanent school fiind to pay ad valorem taxes on school 
lands or royalty interests owned at the time of the 
distribution. Nodiing in tiiis Section affects financial aid to 
any school district by die state.m 

Section 6 accomplishes regarding county school lands essentially the same things 

accomplished by Section 2 regardmg the state school lands, but with much greater 

verbosity. The greatest controversy over the disposition of county school lands was 

settled with the writing of the article itself. As has been seen in previous chapters, the 

role of counties and the dispensation of county school lands were dealt with differentiy 

in the early constitutions. Prior to the tum of the century, most litigation required the 

court to sort out the implications of the changing status of counties, county school 

lands, and county school funds. Such was the case in Colorado County v. Travis 

County, ̂ ^"^ where the Court of Civil Appeals in Amarillo effectively summarized the 

simation: 

The first act of die Texas Congress, for die establishment of 
a general system of education, prescribed that the three 
leagues of land granted to the counties should not be leased 
for a longer term than three years. 

The act of Febmary 5, 1840 (Laws 1840, p. 146) by die 
Fourth Congress of the Republic, broadened this by 
declaring that the chief justice and two associate justices of 
each county of the Republic, as an ex officio board of school 
commissioners, had the power to receive as well as to sell 
and convey the school land for educational purposes. The 

111 TEX. CONST. ART. 7 §6 

112 176 SW 845 (Tex. Civ. App. — Amarillo 1915, no writ). 
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power was again naiTowed by die first Constitution not tiie 
state, in 1845, and die second Constitution in 1861, 
providing that die county school lands should not be 
alienated m fee, 'nor disposed of odierwise than be leased 
for a term not exceeding twenty years m such manner as the 
Legislature may direct.' The Constitutions of 1866 and 1869 
provided tiiat the proceeds ofthe county school land should 
be added to the public school fund -- die former, however, 
declaring diat the counties should receive the full benefit of 
die interest arising from a sale of the lands, and tiiat the same 
should not be sold without die consent of die counties; tiie 
latter Constitution being silent upon the subject n^ 

As a result of die circuitous history of school lands in die counties, a number of cases 

were required to clarify die stams of school lands, particulariy m die latter part of die 

19th century and early years of this century. For example, in Commanche County v. 

Barks,^^^ the court ruled that counties must use proceeds from sale of school lands to 

establish a permanent school fund and the proceeds from bonds purchased dirough sale 

of lands may not be diverted to general puiposes. The County Commissioners Court 

was ordered to repay the School District plus interest for funds it had diveited to 

unspecified general purposes, and for the issuing of Comanche County Bonds. The 

Court required the County to repay $12,583.77 in diverted funds plus $8,111.8 in 

interest, and ruled that the bonds were illegal. Similarly, in County Trustees of Brazoria 

County V. Brazoria County,^^^ the Court of Civil Appeals at Galveston held that when 

school funds held in trust are misused by county trustees, the school district can 

demand interest as well as repayment. 

In Riggins v. Post,^^^ the Supreme Court upheld the Commission of Appeals 

recommendation tiiat held Article 7, Section 6, would prohibited restructuring a lien on 

113/rf. t850. 

11^ 166 SW 470 (Tex. Civ. App. — Fort Wordi 1914, writ refd). 

115 240 SW 675 (Tex. Civ. App. — Galveston 1922, no writ). 

116 213 S.W. 600 (Tex. Comm'n App. 19\9, judgm't adopted)). 
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school land m such a way diat it prevented payment of die whole mortgage. Later, in 

Ehlinger v. Clark ,117 die Supreme Court held tiiat die cost of bringing minerals to the 

surfaces could not be paid out of royalties on mineral leases of county school lands. 

The cost had to come from odier sources. Generally, the courts have upheld the rights 

of die County Commissioners Court to deal at their discretion with the lands, but 

protected jealously die proceeds for die benefit of die schools. Today, most counties 

have sold off tiieir school lands, so cases involving Section 6 are rare. 

Section 7 

Sec. 7. Separate schools shall be provided for the white and 
colored children, and impartial provision shaU be made for 
both. 

As discussed earlier, this section was never the object of any significant 

litigation regarding schools at the K-12 level from the time it was written until it was 

repealed in 1969. A few cases involving higher education were handled in federal 

courts, but none in state courts, n^ 

Section 8 

Sec. 8. The Legislature shall provide by law for a State 
Board of Education, whose members shall be appointed or 
elected in such manner and by such authority and shall serve 
for six years. The said board shall perform such duties as 
may be prescribed by law. 

Section 8 has received Uttie more attention in the courts than has Section 7. 

Prior to its amendment in 1928, die distribution of funds was left to the Board of 

Education. During die 1920s, in several cases brought by textbook publishers, die 

117 8 S.W. 2d 666 (Tex 1928). 

11^ Note, Vernon's Ann. Tex. Const, art. VII § 7, includes only Uic following cases in it5 
notes of decisions: Battle v. Wichita Falls Jr. College Dist., 347 U.S. 974, (1953) Sweatt v. Painter 
339 U.S. 629. (1950) 
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Supreme Court upheld die constimtionality of legislation providing for a uniform 

system of textbooks, purchased by the Board. The two most widely cited are Charles 

Scribner's Sons v. Marrs, 119 and American Book Co. v. Marrs. 120 In the Scribner's 

case, die Court stated simply: "We deem it sufficient to say diat the Constimtion and 

the Stamtes place die responsibility and ultunate authority in the matters of purchasing 

text books and their distribution witii die State Board of Education."i2i In American 

Book Co. the Court held diat only the State Board, not state superintendent of schools, 

was authorized to buy textbooks. 

Conclusion 

With even a casual examination of the dates in the case citations throughout the 

chapter, the reader will note that litigation began to dissipate once the Texas schools 

finally were well established. Most issues were fairly well settled prior to World War 

n. Local taxation for the benefit of public schools was widely accepted in concept, 

though often difficult to achieve in reality. 

For more than a cenmry, the focus of most school related litigation was 

taxation, or issues related to taxation. Other cases have found dieir way into the higher 

courts, driven by individuals and corporations who challenged the right of the 

Legislature to delegate its powers to the districts or counties, and in mm the rights of 

die districts or counties to dictate rules and regulations regarding schools to tiie local 

populace. Witii regard to "efficiency," even the word itself has seen seldom use, and 

only in scattered cases, such as Miunme v. Marrs, has it had any genuine significance. 

119 114 Tex. 11, 262 S.W. 722 (Tex. 1924). 

120 253 S.W. 817 (Tex. 1923). 

121/^. at 729. 
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Certainly it did not approach status as a legal doctrine or htmus test, even in cases 

where in retrospect it might have been a logical recourse. 

Historically, the courts have taken a strong stand in favor of broad Legislative 

powers, citing the injunction of Section 1. In other words, the Legislature, and in mm 

the districts, can function most efficientiy when they have broad authority. This 

precedent will be of particulai- significance in the examination of Edgewood v. 

Kirby,^'^'^ in Chapter VI. Relatively few, but very diverse issues have been raised 

under Section 1 itself. Matters of taxation have been raised under other sections, most 

often Section 3. Plaintiffs in these cases have sought to exempt themselves from the 

obligation to pay school taxes through many and varied strategies. Too often, and for 

too long, Texans consistentiy have opted for the expense of Utigation rather than 

education. This attimde has become in itself an important part of the poUtical batties 

fought over school finance. What is "fair" and what is "efficient," using the terms in 

common vemacular, seem always to be at odds. 

122 777 S.W. 2d 391 (Tex. 1989). 
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CHAPTER VI 

THE EFHCIENCY CLAUSE COMES OF AGE: 

TEXAS' SCHOOL FINANCE SYSTEM 

AND THE DEVELOPMENT OF 

THE EDUCATION ARTICLE 

We hardly need add diat this Court's action today is not to be 
viewed as placing its judicial imprimatur on the status quo. 
The need is apparent for reform in tax systems which may 
well have relied too long and too heavily on the local 
property tax. And certainly iimovative thinking as to public 
education, its methods, and its funding is necessary to 
assure bodi a higher level of quality and greater uniformity 
of oppormiuty. These matters merit the continued attention 
of the scholars who already have contributed much by their 
challenges. But the idtimate solutions must come from the 
lawmakers and from the democratic pressures of those who 
elect them. — Justice Powell 
San Antonio Independent School District v. Rodriguez i 

Introduction 

Throughout the 1960s, most civil rights issues, not only those regarding 

education and the schools, were addressed m the federal courts. In the early years of 

the decade, however, equal protection arguments rarely were applied to subjects other 

than racial discrimination. As the judicial activism of the Warren Court increased, a 

new equal protection standard was adopted that resulted in a wider variety of "suspect 

classes" and "fundamental interests" being considered.2 Plaintiffs, anxious to rectify 

the disparities of state school finance systems, saw an opportunity and an argument: 

school finance systems discriminated on die basis of property wealth, dierefore 

I41I U.S. 1,59(1973). 

2 William Sparkman, working paper, 1989. Chapter 7, Constitutional Challenges to Suite 
School Finance Plans, 9-10. 
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students' rights to a public education were being violated. Meanwhde, in several states, 

odier plaintiffs were challenging dieir own school finance systems based on language 

or edicts contained in their respective states' education articles. 

This chapter will address how botii dieories affected school finance litigation in 

Texas, and how die Education Article of die Texas Constimtion evenmally became die 

focus of that litigation and die resulting legislation. Two cases will receive particular 

attention, Rodriguez v. San Antonio Independent School District,'^ and Edgewood v. 

Kirby."^ 

Both cases were initiated by Mexican-American parents of chddren who 

attended school in the Edgewood Independent School District m San Antonio. In the 

summer of 1968, the parents initiated litigation as a class action "on behalf of school 

children throughout the state who are members of minority groups or who are poor and 

reside in school districts having a low property tax base."^ They pursued the case all 

the way to the U.S. Supreme Court, maintaining that Texas' system of financing public 

schools was in violation of the equal protection clause of the Fourteenth Amendment to 

the United States Constimtion. The Court, in a 5-4 decision, declined to find the 

system imconstitutional. The majority also made it clear that the flaws of Texas' state 

school finance system were shared with practically every other state, and maintained 

that Texas' good faith efforts to provide an education for all children were 

commendable, if not entirely successful. 

After Rodriguez, more than a decade passed before the Texas school finance 

system was brought to the state bench in 1984. Plaintiffs in Edgewood v. Kirby 

3 San Antonio I.S.D. v. Rodriguez, 411 U.S. 1, 3 (1973). 

^ Edgewood I.S.D. v. Kirby, No. C-8353, slip op. at 2 (Supreme Court of Texas). 

5 Rodriguez, 411 U.S. 1, 4, (1973). 
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asserted tiiat the Texas school finance system was in violation ofthe State Constitution. 

As Edgewood made its way through the Texas courts, it was found initially to be 

unconstimtional on equal protection grounds. Ultimately, however, equal protection 

issues were forsaken as die Supreme Court declared die system inefficient and dierefore 

unconstitutional under the Education Article. 

In the discussion that follows, a review of the Rodriguez opinion will help 

provide a two-fold context for Texas' school finance woes. Not only is Rodriguez 

important to Edgewood because of the cases' shared history, but also because the 

rejection oi Rodriguez at the federal level sent litigants in Texas and elsewhere back 

home to take a closer look at their state constitutions' education articles. 

Rodriguez v. San Antonio 

While previous chapters have focused almost exclusively on the state level, a 

diversion at this point is essential. The implications of the U.S. Supreme Court 

decision in Rodriguez v. San Antonio Independent School District were far-reaching. 

The Rodriguez decision effectively closed the federal door on persons in search of relief 

from a school system they believed to be unequally and unfairly financed. It also 

forced Texas litigants and courts to take a closer look at the Education Article of the 

Texas Constitution. 

An understanding oi Rodriguez is an essential precursor to the discussion of 

Edgewood, which in many ways is a continuation of die earlier litigation, or at die very 

least its heir apparent. Similarly, in order to understand die circumstances diat led to die 

Rodriguez litigation, and the opinions offered in the case, one must have at least a 

cursory knowledge of die Gihner-Aiken Laws. Consequendy, this section begins witii 

a brief look at die historic Gihner-Aiken legislation, and proceeds to examine die 

District and Supreme Court Opmions in Rodriguez. Fmally, in order to provide a 
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national context for die Edgewood litigation, a brief summary of tiie stams of school 

finance litigation in other states is presented. 

Gilmer-Aiken Laws 

The Gilmer-Aiken bills were die legislative outcome of the famous report of the 

Gdmer-Aiken Committee, To Have What We Must.^ This legislation has been called 

"one of the most significant developments in the history of education in Texas." Several 

factors arising in post World War n society have been cited as contributing to the need 

for new methods of organizing and financing school districts in Texas, among them 

improvement ofthe public road system, which permitted the transportation of children 

over long distances, and the demand for better educational facilities and programs, 

including supplemental support for the poorer districts."^ 

The committee adopted what Rodriguez advocates later would call a 

"beguilingly simple premise" that "every school-age child should receive an equal 

minimal educational opportunity, to be financed by an equalized tax effort among 

school districts."^ The report's authors, however, stated up front that they were 

seeking to equalize opportunity for "the very minimum kind of education the citizens of 

Texas have said diey wanL"^ Among die committee's thirty-three proposals was one 

6 GILMER-AIKIN COMMITTEE ON EDUCATION, TO HAVE WHAT WE MUST: A DIGEST OF 
PROPOSALS TO IMPROVE PUBUC EDUCATION IN TEXAS, September 1948 [hereinafter GILMER-AIKIN 
COMMITTEE]. 

"7 E. WALLACE AND D. VIGNESS, DOCUMENTS OFTEXAS HISTORY, 277 (1963). 

^ M. Yudof & D. Morgan, Rodriguez v. San Antonio Independent School District: Gathering 
the Ayes of Texas — The Politics of School Finance Reform, Winter-Spring LAW AND CONTEMP. 
PROBS., 382, 386 (1974). [hereinafter, Yudof and Morgan]. 

9 GILMER-AIKIN COMMITTEE, supra note 4, at 11. 
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that advocated a state-wide school district reorganization, lo At least two odiers, while 

not fully enacted, were prophetic m nature when read in die context of later litigation: 

Proposal 2 
The funds derived from local taxation for the support of the 
foregoing (Minimum Foundation) program should not 
exhaust local taxing power for education. Each district 
should have local tax resources to be applied toward 
adjustments and enrichment, ii 

Proposal 3 
The state should guarantee the financing of the minhnum 
foimdation program of education by (a) requking an 
equalized local effort toward the support of this program, (b) 
distributing to each local school system the Available School 
Fund (as defined in the State Constitution) on the basis of 
the number of scholastics, and (c) allocatmg to each system a 
sum sufficient to finance the remaining costs of the minimum 
foundation program m that system, (emphasis added).̂ ^ 

Ultimately, it was the inability of poor districts to generate enough dollars for 

enrichment that provided the strongest argument against the efficiency of the school 

finance system. The requirement of equalized local effort, understood as an equal tax 

rate rather than equal tax revenues, was one of the curative measures first miplemented 

by the Legislature. 

The Legislature scaled down the proposals, but the basic concepts of the 

committee report were adopted, in die form of three bills, passed by the fifty-first 

Legislature, as Senate Bills 115, 116, and 117. 

The unmediate response to the bills was positive. Teachers groups were 

encouraged by salary improvements. Scholars, writing well into die next decade 

lauded die improvement. One wrote, "[ejvidently die educational system, under die 

10/d. at 13. 

11/J. at 14-15. 

12/rf. at 16-17. 
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new organization is moving toward accomplishing the ideal of providing every chdd 

with at least a minimum of education."i3 Writing in 1954, decades after his early 

historical works on Texas education, Eby noted diat the merging of administrative 

agencies under a single umbrella, "strengthened greatly die power of die state to guide 

die development of education to a more effective program." ̂ ^ The number of districts 

decreased dirough consolidation, student-teacher ratio dropped, average daily 

attendance increased, salaries increased, non-degreed teachers decreased, master's 

degreed personnel increased; enrolhnent in teacher education programs at colleges and 

universities almost doubled during the summer terms. ̂ ^ The bills were lengthy and 

detailed, particularly Bills 115 and 116. They are summarized below. 

Senate Bill 115 

Senate Bill 115, the administrative act of the three, established a Central 

Education Agency composed ofthe State Board of Education, State Board for 

Vocational Education, State Commissioner of Education, and State Department of 

Education. The old State Board of Education and State Superintendency were 

abolished. ̂ ^ The Commissioner, elected by the State Board with the consent of the 

Senate, was made the locus of appeal for disputes "arising under provisions of the 

school laws of Texas." The Commissioner was empowered to issue teaching 

certificates and "be responsible for promoting efficiency and improvement in the public 

13 C. EVANS, THE STORY OF TEXAS SCHOOLS 243 (1955). 

14 F. EBY, Tlie First Century of Public Education in Texas, in EDUCATION IN TEXAS: 
POUCIES, PRACTICES AND PERSPECTIVES 175 (2nd Ed., 1984) W. Charles, ed. Originally published 
hi CENTENNL\L HANDBOOK, TEXAS PUBUC SCHOOLS, 1854-1954 (1954). 

15 EVANS, supra note 13, al 243. 

16 Public Free School— Administration Act, ch. 299, 1949 Tex. Gen. Laws 537. 
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school system of die State," and to establish mles and regulations, and a unifonn 

reporting system. The Central Education Agency was given "general control of die 

system of public education at die State level."!'̂  

The purpose of die Board of Education was declared "to be die policy forming 

and planning body for the Public School System." Further, it was to "carry out die 

mandates, prohibitions, and regulations for which it is made responsible by statute." 

Board of Education members were to be elected from die twenty-one Congressional 

districts. In addition to establishing budgets and operating procedures for the agency 

and for die administration of the Minimum Foundation Fund, the Board was to report 

bieimially to the Legislamre, establish regulations for school accreditations; purchase 

textbooks, and oversee investment of the Permanent School Fund.i^ The bill 

estabUshed criteria and responsibilities for the State Textbook Committee, replacing the 

committee created in 1945. While grantmg significant centralized power to the new 

agency, it specifically excluded "power over local school districts except those 

specifically granted in statute." It was dkected, however, to "assist local school districts 

in developing effective and improved programs of education through research and 

experimentation, consultation, conferences and evaluation."^^ 

Senate Bills 116 and 117 

Senate BiQ 117 established the Foundation School Fund and Foundation School 

Committee.20 Senate Bill 116 created die Foundation School Program itself, stating its 

purpose in Article I ofthe Legislation: 

17/^ 

18/^ 

19 W. 
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This Act shall be known as die Foundation School Program 
Act. It is die purpose of titis Act to guarantee to each child of 
school age in Texas die availability of a minimum 
Foundation School Program for nine full mondis of die year, 
and to establish the eligibility requirements applicable to 
Texas public school districts in connection dierewitii.21 

The bill laid out die requu-ements ofthe Foundation School Program for 

funding purposes in terms of units: professional units; classroom teacher units; 

vocational teacher units; special service teacher units; exceptional children teacher units; 

supervisor and/or counsellor units; principal units and superintendent units. Operating 

expenses were allocated on die basis of classroom units, ranging from $3560 per unit 

for districts with 85 or more units to $400 for those widi fewer than seventy-five units. 

Senate Bill 116 also established a minimum salary schedule based on education and 

experience, and allocations for curtent operating costs and transportation. An economic 

index assigned to each county was designed in theory to accommodate the varied 

resources and needs of the counties, thus triggering an equalization of state support. 

The index was based upon several weighted factors: assessed valuation of the county, 

weighted by 20; scholastic population, weighted by 8; income, weighted by 72. The 

fund itself and an oversight committee was created, the latter being composed of the 

State Commissioner of Education, State Auditor and State Comptroller of Public 

Accounts. 

Even critics of the Gilmer-Aikin Bills' eventual impact praised the innovation 

of the Minimum Foundation Program, calling it "the salvation of thousands of districts 

on the verge of fiscal chaos."22 Weaknesses became apparent, however, the basic 

20 Foundation School Fund and Foundation School Committee Act. ch. 335, 1949 Tex. 
Gem. Laws 647. 

21 Foundation School Program Act, ch. 334, 1949 Tex. Gen. Laws 625. 

22 YUDOF AND MORGAN, supra note 8, at 386. 
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problem being diat the formula measured income, but the school finance system was 

based on property values. One of the counsel team for die plaintiffs in Rodriguez later 

wrote: 

First, the increased state aid helped perpemate hundreds of 
school districts with few children, poor educational 
programs, and low ad valorem property tax rates. These 
districts, as in the period before 1949, continued to operate 
as tax havens. Second, the economic index had proved to 
be a complex and maccurate mechanism for determining the 
relative wealth of school districts.... While the Gilmer-
Aikin Committee's work may well have saved the public 
school system from collapse by infusing needed resources 
into local districts, it completely failed in its objective to 
provide a quality education to each child in Texas and to 
supplement the efforts of the poorest districts in the state.23 

Although the finance sections of the Education Code were amended repeatedly 

in the two decades prior to the filing oi Rodriguez, the principles driving the Texas 

school finance system remained essentially consistent with the principles of the Gilmer-

Aiken legislation, specifically, the maintenance of local control, and the equalization of 

state aid contributions through the Minimum Foundation Program. However, the 

"equal minimal educational opportunity" created by the foundation schools proved in 

the eyes of many to be too unequal and too minimal. 

Rodriguez v. San Antonio: Theoretical Background 

The legal context of 7?oJn̂ Mgz extended well beyond die borders of Texas. By 

the late 1960s, frustration regarding die inequitable distribution of education dollars, 

resulting ft-om state finance systems that relied heavily on local property wealtii, was a 

national concem. In different states, plaintiffs sought relief tiirough the courts on two 

grounds, equal protection, and the education article. Equal protection arguments were 

heard in both die state and federal courtrooms, taking root from bodi the U.S. and State 

23/^ at 386-387. 
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Constitutions. Between 1968 and 1971, federal district courts in six states heard equal 

protection claims in cases involvmg school finance challenges.2^ These efforts met 

witii minimal success, Rodriguez being the most notable, though temporary, exception. 

Sparkman summarizes equal protection as that which controls tiie way a 

govemment makes distinctions among different classifications of people in "allocating 

its burdens and benefits."25 Whether at die state or federal level, equal protection 

claims in the early school finance challenges were reviewed using a two-tiered analysis: 

the rational relationship test, and die strict scmtiny test Using die rational basis test, a 

law is presumed to be constitutional, and the test requires only that the classification be 

"reasonably related to the object of the legislation."26 Under the strict scmtiny test, tiie 

legislation loses its "presumption of validity."'27 The govemment instead must prove a 

"compellmg state interest" that justifies the classifications created under the law. Strict 

scmtiny can be triggered if the legislation uses any "suspect classification" in allocating 

its funds, or if it infringes upon the exercise of a fundamental right In determining 

whether some "suspect" class has been victimized by the claimed discrimination, two 

shared distinguishing characteristics have been identified where questions of wealth are 

involved: "because of their impecunity they were completely unable to pay for some 

desired benefit, and as a consequence, they sustained an absolute deprivation of a 

meaningful opportunity to enjoy that benefit"^8 In 1976, an intermediate tier was 

24 SPARKMAN, supra note 2, at 22. 

25 SPARKMAN, supra note 2, at 16-17. 

26 Rapid Transit Corp. v. City of New York, 303 U.S. 573, 578 (1938); The court also cited 
McGowan v. Maryland, 366 U.S. 420, (1961); and Williamson v. Lee Optical of Oklahoma, 348 
U.S. 483, (1955). 

27 WILLIAM SPARKMAN, School Finance Challenges in State Courts. THE IMPACTS OF 
LITIGATION AND LEGISLATION ON PUBLIC SCHOOL FINANCE, Tenili Annual Yeiirbook of Uie 
American Education Finance Association 200 (1990). [hereinalter, SPARKMAN, Yciirbook]. 
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used by die Supreme Court m Craig v. Boren, whei^in die Court said tiiat to survive a 

constitutional challenge, govemment classifications "must serve important govemment 

objectives and must be substantially related to achievement of diose objectives."29 In 

Craig, the intermediate test was applied to gender classifications. Later, in Plyler v. 

Doe, it was used to invalidate a Texas law diat denied a free public school education to 

illegal aliens.30 

Only a few months after the U.S. Supreme Court decision was handed down 

in Rodriguez, rejecting equal protection arguments diere, the New Jersey Supreme 

Court found that state's finance system to be m violation of the state constitution's 

"diorough and efficient" requirement.^! The education articles vary from state to state, 

some being very general while others contain stronger language describing a prescribed 

"system" witii such adjectives as "thorough," "uniform," and in die case of Texas, 

"efficient"32 Courts often must determine whedier the state's education article 

guarantees some specified, fiscally quantifiable amount of education. Generally, two 

type of claims have been made under state education articles. One has asked the courts 

to directiy apply the various guarantees or edicts of the education article and enforce 

them by requuing some quantifiable amount of education. The second variety of claim 

has proposed that the importance placed on education in the state constimtion requires 

'^^ Rodriguez, 411 U.S. 1,18 (1973). 

29 429 U.S. 190 (1976), reh'g denied, 429 U.S. 1124, cited in Sparkman, working paper 
(1989) State School Finance Challenges, at. 13. [hereinafter Sparkman, School Finance Challenges]. 

3^ 457 U.S. 202 (1982), cited in Sparkman, School Finance Challenges, supra note 29, at 
14. 

31 Robinson v. Cahill, 303 A. 2d 273 (N.J. 1973). 

32 Wilham Sparkman, working paper, 1989, Chapter 8, Constitutional Challenges to State 
School Finance Plans: State Litigation 24. (hereinafter, Sparkman c. 8). 
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tiiat any disparities in the quality of education that may result from die state's school 

finance system should be rigorously scmtinized under equal protection analysis.33 

Rodriguez v. San Antonio: Factual Background 

Rodriguez is important to Edgewood because of the cases' common histories in 

fact, and because die former left open only one door of relief for school finance 

litigants, die state constitution. The Edgewood district was the poorest of seven public 

school districts in the San Antonio metropolitan area.̂ ^ The district was located in the 

core of San Antonio and had approximately 22,0(X) students enrolled in its twenty-five 

elementary and secondary schools. Roughly ninety percent of the smdents were 

Mexican-American and anodier six percent were Negro.̂ ^ Parents in the district 

alleged that the Texas school finance system, and specifically the Minimum Foundation 

Program, violated the civil rights of their children by depriving them of equal protection 

as guaranteed by the Fourteenth Amendment ofthe U.S. Constitution. 

Throughout the litigation, plaintiffs compared the stams of Edgewood with tiiat 

of Alamo Heights, the San Antonio area's most affluent school district The market 

value of Edgewood district property on a per pupil basis was $5,429. With its 

equalized tax rate of $1.05 per $100 of assessed property, the highest in the 

metropolitan area, the district raised only $26 per child during 1967-68. The 

Foundation Program contributed $222 per pupil, and additional federal funds another 

33 SPARKMAN, supra note 27, at 198. 

^^ The San Antonio Independent School District was one of seven districts in the San 
Antonio metropolitan area initially named as defendants. The districts maintained tliat it was unfair for 
any selected group of districts to bear tlie cost of defending tlie entire state system of school financing 
and in a pre-trial conference the District Court ordered that tlie districts be dismissed from the case. 
Subsequendy, the San Antonio Independent School District joined tlie plaintiffs, filing an amicus 
curiae brief in support of that position. San Antonio Independent School District v. Rodriguez, 411 
U.S. I, n. 2 (1973). 

35 Rodriguez, 411 U.S. I at 13 (1973). 
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$108, for a total of $356 per pupiL Conversely, Alamo Heights property was market 

valued at $45,095 per pupil. A local tax rate of only $.85 per $100 valuation provided 

$333 per pupil over and above the district's contribution to the Foundation Program. 

An additional $225 from that Program and a $36 per-pupil federal grant brought die 

Alamo Heights per pupil expenditure to $594.36 

Additionally, the plaintiffs presented in evidence a survey, prepared by 

Professor Joel S. Berke of die Policy Instimte at Syracuse University, of 110 school 

districts. In the ten wealthiest districts, with market value of taxable property per pupil 

above $100,000, and a 1960 median family income of $5,900, die equalized tax rate 

per $100 was only $.31, yet the state and local revenues per pupn totaled $815. In the 

four poorest districts surveyed, with market value of taxable property per pupil below 

$10,000, the median family income was only $3,325, and the state and local revenues 

per pupil a mere $305, despite a tax rate of $.70 per $100 assessed valuation. 

Local taxation in the wealthy districts produced $585 per pupil, while the high 

rate in the poor districts jdelded only $60 per pupil. The lowest concentration of 

minority pupils, at eight percent, was found in the wealthiest districts while the highest 

concentration, seventy-nine percent, was found in the poorest districts.̂ ^ 

The U.S. District Court Decision in Rodriguez 

The radical differences between Edgewood and Alamo Heights, and between 

die wealthiest and poorest districts surveyed, effectively dramatized tiie dimension of 

die problem, and were quite persuasive in die special three-judge District Court. The 

District Court held tiiat "[t]he constimtional and stamtory framework employed by die 

36/^. at 13. 

37 Id, at 16, n. 38. 
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State m providing education draws distinction between groups of citizens depending 

upon die wealdi of die district in which diey Uve."38 It rejected the State's argument 

diat a reasonable relationship existed between die distinctions and a legitimate state 

purpose— local control. In such a circumstance, die court would apply die "rational 

basis test" usually used by courts in reviewing state commeix îal or economic 

regulation.39 Instead die court said wealdi is a "suspect classification" and tiius 

applied die "strict scrutiny" test, which is applied to classifications tiiat are based upon 

"suspect" criteria or where a fundamental right is at stake. Under such circumstances, 

the court said, die govemment "must demonstrate a compelling state interest tiiat is 

promoted by the classification.""^ 

The district panel also ruled that education is a fundamental right, relying 

heavily on the declarations of the U.S. Supreme Court in Brown v. Board of Education 

regarding the importance of education in a democratic society.-

. . . In these days it is doubtfiil that any child may 
reasonably be expected to succeed in life if he is denied the 
opportunity of an education. Such an opportunity where the 
state has undertaken to provide it, is a right which must be 
made available to all on equal terms. ^^ 

To assure that each child's fundamental right was equally protected under the 

law, the plaintiffs sought the application of the principle of "fiscal neutrality," which 

was summarized by the court as a standard that requires that "the quality of public 

education may not be a function of wealth, other dian the wealth of the state as a 

whole." The court accepted this standard, and pointed out that the plaintiffs did not 

38 337 F.Supp. 280, 282. (W.D. Tex. I97I), rev'd 411 U.S. I (1973). 

39/rf. 

40 337 F. Supp. 280, 283 (W.D. Tex. 1971). 

41 347U.S. 483, 493(1954). 
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insist that educational expenditures be equal for each child.42 Instead they asked that 

children should neither benefit nor suffer educationally because of the property wealth 

of the school district in which they lived. 

The state urged the advantages of the extant system m "granting decision

making power to individual districts, and in permitting local parents to determine how 

much they desire to spend on their children's schooling." The court rejected this claim 

stating that "[i]n truth and in fact, (die state has) limited die choice of financing by 

guaranteeing that some districts will spend low (with high taxes) while others will 

spend high (with low taxes)," thus rendering impotent one of the advantages the 

defendants sought to promote. 

Further, the defense suggested that die plaintiffs were calling for "socialized 

education," a claim that was dismissed by the district court in brief, albeit inaccurate, 

dispatch: 

Education like the postal service has been socialized, or 
publicly financed and operated almost from its origin. The 
type of socialized education, not the question of its 
existence, is the only matter curtentiy in dispute. 3̂ 

The strength of the "socialized education" argument was dubious, but the court's 

almost flippant rejection of it was historically weak. As seen in earlier chapters, Texans 

drug dieir boots at every step of the trail leading to state mvolvement in education. 

Even the most casual smdent of education history, and particularly education history in 

Texas, cannot ignore tiie private domination of early schooling. 

The court gave more attention to what was perhaps die State's weakest 

argument, namely tiiat federal funds helped to compensate for any state discrimination. 

42 337 F. Supp. 280, 284 (W.D. Tex. 1971). 

43/d: 
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noting tiiat die Edgewood district received die highest per pupil revenues of any district 

in San Antonio, $108, and Alamo Heights, die lowest, $36. The total per pupil 

expenditure differential still was more dian 59 percent, effectively negating tiiat 

contention. The District Court concluded: 

. . . the plaintiffs have been denied equal protection of the 
laws under the Fourteenth Amendment to die United States 
Constitution by die operation of Article 7 Section 3 of the 
Texas Constimtion and die sections of die Education Code 
relating to the financing of education, including the 
Minimum Foundation Program.'"^ 

The court gave the Texas Legislamre two years to fix die system, but left open 

the type of financing plan to be adopted, so long as the adopted program "does not 

make the quality of public education a function of wealdi odier than die wealth of the 

state as a whole."45 

Rodriguez in the U.S. Supreme Court 

On appeal, the U.S. Supreme Court rejected virtually every conclusion of the 

District Court, holding that strict scrutiny was inappropriate because no suspect class 

was disadvantaged, and that education, while unportant, was not a "fundamental" right. 

In addition, the majority said a more restrained form of review was appropriate because 

the case involved "delicate and difficult" questions regarding taxation planning and 

policy. The majority adntitted that the Texas system was flawed, but deemed it not in 

violation of the Fourteenth Amendment because it bore a rational relationship to a 

legitimate state puipose. The decision was far from unanimous, however. Three 

dissenting opinions were filed including one by Justice Marshall, in which Justice 

Douglass concurted, which was substantially longer than die majority opinion. 

44 Id. at 285. 

45/J. 
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The majority opinion began with a brief summary which did not begin to assess 

die many complexities of Texas' mottled educational history, but which did include one 

insightful paragraph indicating some understanding of die circumstances diat led to die 

problem at hand: 

Until recent times, Texas was a predominandy rural State 
and its population and property wealdi were spread relatively 
evenly across the State. Sizable differences in die value of 
assessable propeity between local school districts became 
increasingly evident as the State became more industriaUzed 
and as mral-to-urban population shifts became more 
pronounced. The location of commercial and industrial 
property began to play a significant role in determining the 
amount of tax resources available to each school district 
These growing disparities in population and taxable property 
between districts were responsible in part for increasingly 
notable differences in levels of local expenditure for 
education. "^^ 

The majority conceded that "[i]f strict scrutiny means that the State's system is 

not entitied to the usual presumption of validity... the Texas financing system and its 

counterparts in virmally every other state will not pass muster."'̂ '̂  The Court held that 

no suspect class was being victimized, finding neither of the two distinguishing 

characteristics of wealth classifications, discussed earUer. The class was not 

"completely unable to pay for die desk-ed benefit," nor did they sustain an "absolute 

deprivation" of the benefit.48 "There is reason to believe that tiie poorest famdies are 

not necessarily clustered in the poorest property districts." Further, the children of 

taxpayers in poor districts were not being deprived of an education, but rather "they are 

receiving a poorer quahty education than that available to children in districts having 

more assessable wealdi."'*^ Given these circumstances, the Court said "a sufficient 

46411 U.S. 1,9(1973). 

47 Id. at 18. 

48 Id. at 18. 
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answer to appellees' argument is diat, at least where wealtii is involved, the Equal 

Protection Clause does not require absolute equaUty or precisely equal advantages.''^^ 

Next, die Court used the statistics cited in Professor Berke's study, but noted 

die ninety-six districts composing die middle ninety percent of die sample, pointing out 

tiiat the cortelation of family wealdi to dollars spent on education was inverted. "The 

districts that spend next to the most money on education are populated by families 

having next to the lowest median family incomes while the districts spending the least 

have the highest median family incomes.''^! 

The majority also rejected die contention that education is a "fundamental" right: 

"The importance of a service performed by the State does not determine whether it must 

be regarded as fundamental for purposes of examination under the Equal Protection 

Clause."52 The Court stated firmly that "[e]ducation . . . is not among the rights 

afforded explicit protection under our Federal Constimtion. Nor do we find any basis 

for saying it is implicitiy so protected."^^ jhe majority rejected appellees' contention 

that education is fundamental because it is "essential to die effective exercise of First 

Amendment freedoms and to intelligent utilization of the right to vote," responding that 

"we have never presumed to possess either the ability or the authority to guarantee to 

the citizenry the most effective speech or the most informed electoral choice" (emphasis 

original).^"^ 

49 Id. at 24. 

50 Id. at 25. 

51 W. at 28. 

52/^. at 31. 

53 Id. at 36. 

54 Id. at 37. 
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The Court also chose to draw a distinction between previous cases diat had been 

granted consideration under die Equal Protection Clause because die legislation 

"deprived," "infringed" or "interfered" widi some right or liberty: 

Every step leading to the establishment of die system Texas 
utilizes today . . . was implemented in an effort to extend 
public education and to improve its quality. Of course, 
every reform that benefits some more dian odiers may be 
criticized for what it fails to accomplish. But we think it plain 
that, in substance, the thrust of the Texas system is 
affirmative and reformatory and, therefore, should be 
scrutinized under judicial principles sensitive to the nature of 
die State's efforts and the the rights reserved to die States 
under the Constitution.^^ (emphasis original) 

Finally, the Court upheld the State's contention that a legitimate state interest, 

local control, was involved, and rejected the appellees' contention diat the school-

financing system was unconstimtional because it did not provide the same level of local 

control and fiscal flexibility in all districts: 

It may not be condemned simply because it imperfectiy 
effectuates the State's goals. Nor must the financing system 
fail because, as appellees suggest, other methods of 
satisfying the State's interest, which occasion "less drastic" 
disparities in expendimres, might be conceived. Only where 
state action impinges on the exercise of fundamental 
constimtional rights or liberties must it be found to have 
chosen the least restrictive alternative.^^ 

The Court also rejected the appellees' argument that the system was 

unconstimtionally arbitrary because the availability of local taxable resources were 

largely determined by "happenstance." The majority said that such a ruling would 

jeopardize the use of local taxes for other public services such as local pohce and fire 

protection, pubUc health and hospitals and pubhc utilities: "We perceive no justification 

55 Id. at 40. 

56 Id. at 52. 
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for such a severe denigration of local property taxation and control as would follow 

from appellees' contentions."^^ 

The Court was careful to emphasize that its ruling should not be interpreted as 

an endorsement of the status quo: 

We hardly need add that this Court's action today is not to be 
viewed as placing its judicial imprimamr on the status quo. 
The need is apparent for reform in tax systems which may 
well have reUed too long and too heavily on the local 
property tax. And certainly innovative thinking as to pubUc 
education, its methods, and its funding is necessary to 
assure both a higher level of quahty and greater uniformity 
of opportuiuty. These matters merit the continued attention 
of the scholars who already have contributed much by then: 
challenges. But the ultimate solutions must come from the 
lawmakers and from the democratic pressures of those who 
elect them.58 

The Dissent 

Dissenting opinions were submitted by Justice Brennan, by Justice White who 

was joined by Douglas and Brennan, and by Justice Marshall who was jomed by 

Douglas. Marshall's primary objections can be distilled m a few key passages. He 

took issue with the majority's interpretation of exactiy what is protected by the Equal 

Protection Clause: 

The Equal Protection Clause is not addressed to the minimal 
sufficiency but rather to the unjustifiable inequalities of state 
action. It mandates nothing less than that "all persons 
similarly circumstanced shall be treated alike." (citations 
omitted)... Neither the majority nor appellants inform us 
how judicially manageable standards are to be derived for 
determining how much education is "enough" to excuse 
constitutional discrimination.^^ 

57 Id. at 55. 

58 Id. at 59. 

59 Id. at 90. 
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He found no difficulty in identifying a "suspect" class of persons who were 

objects of discrimination as "die schoolchUdren of Texas on the basis ofthe taxable 

property wealdi of die districts in which tiiey happen to live."6o In contendmg for 

consideration of education as a "fundamental" right, he rejected the majority's 

distinction regarding effective speech and m/or/n^ J electoral choice: 

With due respect, the issue is neither provision of die most 
effective speech nor ofthe most informed vote. Appellees 
do not now seek die best education Texas might provide. 
They do see, however, an end to state discrimination 
resulting from the unequal distribution of taxable district 
property wealdi that directiy impairs die abdity of some 
districts to provide the same educational opportunity that 
other districts can provide with the same or even 
substantially less tax effort.̂ ^ 

Marshall accepted tiiat local control of pubUc education "as an abstract matter," 

constimted a substantial state interest but he maintained that local control did not in fact 

exist in Texas: 

Local school districts cannot choose to have the best 
education in the State by imposing the highest tax rate. 
Instead the quality of the educational opportunity offered by 
any particular district is largely determined by the amount of 
taxable property located in the district — a factor over which 
local voters can exercise no control.^^ 

This may be Marshall's weakest point, however. It reflects a lack of local 

knowledge and overlooks the historic repugnance of Texans to taxation for education at 

any level of government, local or odierwise. One only need review the Debates and 

Joumals of die 1875 convention to recognize tiiat local control has been cherished in 

Texas, not primarily as a means of enhancing education, but as a way to limit taxation. 

60/^. at 96-97. 

61 W. at 116-117. 

62/^. at 128-129. 
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The Impact in Other States 

The purpose of tiiis section is not to provide an up-to-tiie-minute review of 

ongoing school finance htigation, for to do so would comprise a major study in itself. 

Additionally, any such effort, including diis one is destined to be out-of-date before it 

concludes. The impact of Rodriguez in sending school finance reformers back to the 

state courts, however, cannot be ignored. Texas is not the only state, where the 

unplications of state organic law have come to bear on public school finance. 

Four years after the Rodriguez opinion. Supreme Court Justice William J. 

Brennan Jr. wrote his seminal article for the Harvard Law Review, tided "State 

Constitutions and die Protection of Individual Rights."^^ j ^ it he recanted die 

numerous decisions in which the Burger Court had in his view "pulled back from " the 

more activist Warren court of the 1960s that extended Constimtional protections to 

broad new dunensions.^ A frequent dissenter in those decisions, Brennan suggested 

that "[i]t may not be wide of the mark" to assume that this retreat was the reason many 

state courts had begun recognizing and enforcing the protections granted their citizens 

by the states' own bills of rights. 5̂ He described the impact of this trend as inherent to 

the true meaning of federahsm, and urged the bar to respond accordingly by raising 

state constitutional issues as well as federal ones in their state courts: 

Federalism need not be a mean-spirited doctrine that serves 
oidy to limit the scope of human liberty. Rather, it must 
necessarily be furthered significandy when state courts thrust 
themselves into a position of prominence in tiie struggle to 
protect the people of our nation from govemmental 
intmsions on their freedoms.^^ 

63 w. Brennan, State Constitutions and the Protection of Individual Rights, 90 HARV. LAW. 
REV. 489 (1977). 

64 Brennan never uses tlie tenns "Warren Court" or "Burger Court" in Uie article. 

65 Id. at 495. 
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Some supporters of Brennan's call to activism on the state bench point out that 

many state constitutions predate die federal document, and many states' bdls of rights 

predate dieir federal counterpart^? Odiers have questioned Justice Brennan's self 

description as a "devout believer" in federalism, citing numerous opinions in which he 

has rejected states' rights issues in favor of strict scmtiny, among tiiem his dissent in 

Rodriguez.^^ Regardless of whedier one endorses or rejects Brennan's status as a true 

federalist, his assessment of die growing activism of state courts is hard to ignore. 

While die discussion here will be limited to die impact of diis trend on state school 

finance systems obviously many otiier issues arise for consideration. 

Questions of faimess and equity in state school finance stmcmres are pervasive. 

Every state in die Union, except Hawaii, funds local pubUc schools, at least in part, 

tiirough local ad valorem taxes. Hawaii collects local and state taxes dien redistributes 

them from die state. AU state constimtions include some type of education clause 

mandating a system of free public education.^^ 

These clauses have been categorized as: (1) those imposing die "minimal 

educational obligation on the state"; (2) those that mandate a system of public schools 

that meet a certain standard of quality, such as "diorough and efficient"; (3) tiiose that 

have language which is strong, and unique — many in the first two categories have 

nearly identical language ; and (4) those which impose the greatest obUgation by 

(1988). 

^ Id. at 503. 

67 Grodin, Some Refections on State Constitutions, 15 HASTINGS CONST. L.Q. 391, 396 

68 Maltz, False Prophet—Justice Brennan and the Theory of State Constitutional LMW, 15 
HASTINGS CONST. L.Q. 429 (1988). 

69 Note. To Render litem Safe: The Analysis of State Constitutional Provisions in Public 
School Finance Reform Litigation, 75 Va.L.Rev. 1639, 1661 (1989). 
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providing that education is "fundamental," "primary" or "paramount."'70 School 

finance legislation has been launched m states widi constitutions in die first, second and 

fourdi category, without creating any consistent pattem of outcome. None of the states 

in tiie third category have yet had tiieir systems challenged. 

Between 1971 and 1991, twenty-four state high courts addressed school 

finance chaUenges. Ten held tiiat tiieh- respective educational finance system was in 

violation of the state constitution.'̂ ! Many cases have bounced between the Legislative 

and Judicial branches with dizzymg frequency. For example, the New Jersey case, 

Robinson v. Cahill,'^'^ spawned Robinson II, Robinson III, Robinson IV, and 

Robinson V (citations omitted), between 1973 and 1976. In the 1973 decision, die 

New Jersey Supreme Court held tiiat the school finance system and the resulting fiscal 

and educational disparities violated the state constitution's "thorough and efficient" 

requirement, and its mandate of equal educational opportunities. The New Jersey court 

chose not to mle on the equal protection challenge, finding it "unmanageable." 73 When 

the Legislamre's 1975 education act was upheld in Robinson V, the legislamre enacted 

the state's first state income tax. The new remedy was challenged, however in 1981, in 

Abbott V. Burke, '^^ wherein a group of urban schoolchildren alleged that the 1975 Act 

violated their right under die constimtion to a "thorough and efficient" education. The 

70/^. at 1662-1668. 

71 Note. Unfdfilled Promises: School Finance Remedies and State Courts. 104 HARV. 
L.REV. 1073, 1075 (1991) (citations omitted). 

72 62 N.J. 473, cert, denied, 414 U.S. 976 (1973), cited in Note. Unfilfilled Promises: 
School Finance Remedies and State Courts. 104 HARV. L.REV. 1073,1075 (1991). 

73 Robinson v. Cahill, 303 A2d 273, cited in Sparkman c. 8, supra note 30, at 25. 

74 119 N.J. 187, 575 A.2d 359 (1990), cited in Note. Unfilfilled Promises: School Finance 
Remedies and State'Courts. 104 HARV. L.REV. 1073,1077 (1991). 
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New Jersey Supreme Court agreed, unanimously, and die legislature went back to the 

drawing board again, enacting die Quality Education Act of 1990."̂ ^ 

Nationwide, the political clout of property-rich districts is cited almost 

universaUy as die primary foe of successful legislative reform. In reaUty, the problems 

are far too complex to lay blame at tiie feet of only one vested-mterest group. Texas is 

not the only state where voters have baUced at die price tag of school reform.'̂ ^ 

Edsewood v. Kirbv 

In May 1984, a group of school districts sought a judicial declaration diat the 

Texas public school finance system was in violation ofthe State Constitution, and 

Texas joined the growing Ust of states involved in ongoing Utigation regarding the 

vaUdity of school finance systems under state constimtional provisions. On June 1, 

1987, Judge Harley Clark of the 250th District Court in Travis County issued his 

opiiuon in favor of those plaintiffs, finding the system unconstimtional on equal 

protection grounds, under the directives of the education article. The decision was 

overmmed by the Court of Civil Appeals, but ultimately affirmed by the Texas 

Supreme Court, which chose not to address die equal protection argument at aU. 

Between 1968 and 1984, the trends created by the school finance system had 

remained constant, but the facts had grown more dramatic. The wealthiest district in 

die state had more than $14,000,0(X) of property wealdi per student, while the poorest 

had only $20,000, creating a disparity ratio of 700 to 1. The Edgewood-Alamo 

Heights comparison this time played out at $38,854 in property wealth per smdent 

75 Id. 

"76 Sparkman concedes \hat "it is difficult to make a scoreciird of tlie results of state school 
finance cases," but in summary finds thai by the end of 1988, 22 decisions had been rendered by suite 
Supreme Coiirts regarding school finiuicc challenges. Systems were uplicld in 15 ciises iuid declared 
unconstitution in 7 states. SPARKMAN, Yearbook, supra note 27, at 216. 
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versus $570,109. 77 Local tax rates statewide ranged from $.09 to $1.55 per $100 

valuation. The 100 poorest districts had an average tax rate of 74.5 cents, and spent an 

average of $2,978 per student. The tax rate in die 100 wealtiiiest districts averaged 

$.47, widi an average expenditure of $7,233 per smdent. At the time of trial, one-third 

of Texas' school districts did not meet state-mandated standards for maximum class 

size, the majority of which were low-wealth districts. Frequently, high and low-wealtii 

property districts were next-door neighbors in the same county.'̂ ^ 

Clark found the Texas School Financing System to be unconstitutional, citing 

both die equal protection provisions of Article I of the Texas Constitution and the 

efficiency clause of Article Vn, Section 1. With regard to the equal protection issue he 

said the system was unconstitutional because: 

[I]t fails to insure that each school district in this state has the 
same abiUty as eveiy other district to obtain, by state 
legislative appropriation, or by local taxation, or both, funds 
for educational expenditures, mcluding faciUties and 
equipment, such that each student, by and through his or her 
school district, would have the same opportunity to 
educational funds as every other student in the state, limited 
only by discretion given local districts to set local 
tax rates. . .7^ 

Further, he found the system unconstitutional because "it is not an 'efficient 

system of free public schools' as required by and guaranteed by Art Vn, §1 of the 

Texas Constimtion." The Legislature was ordered to enact a constimtionally sufficient 

plan by September 1,1989 diat could be in place, diough not fully miplemented by 

September 1, 1990. 

Co.). 

77 Edgewood l.S.D.v. Kirby, No. C-8353, slip op. at 2, Oct 2, 1989 (Tex. S. Ct). 

78 Id. at 3-6. 

79 Edgewood v. Kirby, No. 362,516, slip op. at 5, June 1, 1987, (250th Dist Ct, Travis 
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The Third Court of Civil Appeals 

In a split decision, die diree-judge panel of die Court of Appeals in Austin 

reversed the District Court, following equal protection reasoning as nearly identical as it 

could be to the U.S. Supreme Court's decision m Rodriguez. Significantly, dissenting 

Judge Gammage, later sat on die Texas Supreme Court when the case again was heard 

there for the second time in 1991. 

Plaintiffs charged tiiat die system violated Article I Section 3 of the Texas 

Constitution, which states tiiat "All free men, when they form a social compact, have 

equal rights " Rejecting that contention, tiie court reUed on Rodriguez and 

concluded that "[i]mportance of a state service and its role in state affau-s is not 

controlling in ascertaiiung whether fundamental constimtional rights are involved."^^ It 

also rejected the contention that because pubUc education is mentioned in the Texas 

Constitution it must be considered a fundamental right In this regard, the majority 

pointed out that because of its legislative namre, the Texas Constimtion makes 

provisions for such a wide variety of matters as the establishment of county poor 

houses and farms, local option elections, mechanic Uens and water storage faciUties: 

. . .This Court, of course does not suggest that these 
provisions are on equal footing with those (that) concem 
education., but the placement in the Constimtion of such 
legislative-type provisions points up the weakness in 
appeUees' argument^^ 

The court reiterated the Rodriguez stance that "education is not a fundamental 

right even though its provision by die state may be necessary for its citizens to exercise 

80 Kirby v. Edgewood I.S.D, 761 S.W. 2d 859, 862 (Tex. App.— Austin 1988), rev'd. 111 
S.W. 2d 391 (Tex. 1989) 

81 Id. 
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meaningfully dieir basic Uberties. It also recalled the Supreme Court of Texas' 

definition of fundamental rights in Spring Branch LSD. v. Stamos: 

'fundamental rights have their genesis in the express and 
vcaj^^&i protections oi personal liberty recognized in federal 
and state constitutions' (emphasis added) such as die right 
to firee speech or free exercise of reUgion. The term 
•fundamental right' refers to a lUnitation upon die exercise of 
govemmental power, it does not imply an affirmative 
obligation upon govemment to insure that all persons have 
the financial resources available to exercise their Uberty or 
fundamental rights.^^ 

Relying once more on Rodriguez die court said diat wealdi was not a suspect class. 

In an interesting choice of precedent, die Court cited generally Mumme v. Marrs, and 

accepted State arguments that local control is a legitimate state interest This 1931 case, 

discussed earlier in Chapter V, upheld die Rural Aid legislation tiiat provided funds to 

poor rural counties on the basis of special need, rejecting the plaintiffs claim that all 

state education dollars must be distributed on a per capita basis. The opinion was fuU of 

language that might better have been used in support of the school districts, and indeed 

was so cited in the dissent, as well as in later opinions. 

The court then tumed to the Education Article itself, specificaUy, Article Vn, 

Section 3. Citing Professor Eby's 1925 work almost exclusively, the court recited 

briefly the progression of education systems from 1865 to 1876, concluding that "die 

people intended to set up a school system retaining a significant degree of local control, 

and that Section 3 was drafted with this scheme in mind." Briefly acknowledging that 

die Article does require an "efficient" school system, die court concluded diat 

determining what is or is not efficient is "essentially a political question not suitable for 

judicial review."^^ AS did the Rodriguez majority, die court emphasized tiiat the 

82 Id. at 863, citing Spring Branch v. Stamos, 695 S.W.2d 556, 559 (Tex. 1985). 

83/rf. at 867. 
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system was severely flawed, "patched-up and overly cobbled.''^^ it held, nevertheless, 

diat "efforts to achieve diose ideals come from die people dirough constimtional 

amendments and legislative enactments and not through judgments of couits."85 

In his dissent, Gammage maintained tiiat because die Texas Constimtion 

expUcitiy recognizes education and ""mandates die Legislamre to make 'suitable' 

provision for an 'efficient' system," diat education in Texas is a fundamental right 

(emphasis his).86 He said facts had changed since Rodriguez. In 1968, no firm 

evidence existed tiiat poor people were concentrated in die poorest districts. Such 

evidence was presented in Edgewood: Therefore: 

Poor people in the low wealth districts, which constitute die 
great majority of school districts in Texas not fuUy accredited 
because of inabiUty to meet basic minimum state standards, 
might weU be a "suspect classification." '̂̂  

Finally, Gammage cited Mumme v. Marrs in somewhat more predictable 

context than had the majority, noting the Court's observation more than half a cenmry 

earlier that "appropriations have a real relationship to the subject of equalizing 

educational oppormnities in the state, and tend to make our system more efficient"^^ 

He concluded that while the Legislamre must determine what is "suitable," the courts 

must assure that the system is "efficient" and preserves the rights of the people. 

84 Id. at 867, n. 7. Court explains that diis phrase is quoted from Justice Norvell's opinion in 
Shepherd v. San Jacinto Jr. Coll. Dist., 363 S.W.2d , 742, 744 (Tex. 1963). 

85/^. 

86 Id. at 870. 

87 Id. at 875. 

88 Id. citini! Mumme v. Marrs, 40 S.W.2d 31, 36-37, (Tex. 1931). 
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EdgewoodI in the Texas Supreme Court 

The opinion of die Supreme Court was written by former Senate Education 

Committee Chairaian Oscar Mauzy, an "avowed liberal." ̂ 9 He was joined, however, 

by a unanimous court comprised of five other Democrats and three RepubUcans. 

They reversed die Court of Appeals, only modifying die deadline set for die 

Legislature, and affirmed die judgement of the trial court. Perhaps most important, this 

Court for the first time engaged in a specific search for the meaning of tiie word 

"efficient" in the context of the Education Article. 

In summarizing the familiar facts of die case, the Court pointed out tiiat die 

Foundation School Program, although created in an effort to lessen funding disparities, 

did not cover "even the cost of meeting the state-mandated minimum requirements." 

The court also went to some lengdi to show that the Edgewood-Alamo Heights 

dichotomy was mirrored in urban areas across the state, citing sirmlar conditions 

between Highland Park and WUmer-Hutchins school districts in Dallas County, and 

between Deer Park and North Forest district in Harris County. It also drew a parallel 

between poor and wealthy mral districts, pointing out that a person owning an $80,000 

home with no homestead exemption would pay $1,206 in taxes in die East Texas mral 

district of Leveretts Chapel, but only $59 in Iraan-Sheffield, an oU rich rural district in 

West Texas.90 

89 Yudof and Morgan, supra note 8, at 395. 

90 While it is notable diat die Court included figures from rural districts in dieir opinion, it is 
equally significant to note that both of Uiese school districts are very small districts, and bear little 
resemblance to either die poor or wealtiiy school districts mentioned in terms of geography, population 
or source of wealdi. In phone calls by this researcher to die Leveretts Chapel and h-aan-Sheffield offices 
on August 21,1991, it was learned diat Leveretts Chapel has enrolled 150 students for die 1991-92 
school year for grades Pre-K through 8, die only grades offered in die district The secretary who 
provided the data explained that they are "up a Utde" since 1989 because they only offered grades K-6 at 
that time She did not have exact figures for 1989-90 readily available. At Iraan-Sheffield, die fall 
enrolhnent for 1991 Pre-K-12 is 600 students. In 1989-90, diey enrolled 592 students in K-12. kaan 
Sheffield currendy is a party in one of several lawsuits filed by "budget-balanced" school districts, 
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The Court of Appeals had dismissed die question of "efficiency" as political, 

addressing instead the various questions related to equal protection. The Supreme 

Court took die opposite approach. The higher bench said the constitutional mandate to 

die Ugislature included such descriptors as "suitable" provision, and "efficient" system 

for die "essential" purpose of a "general diffusion of knowledge," which diough 

imprecise, neverdieless provide a standard for the Court to use in measuring the 

constimtionality of die Legislature's actions. 

Rejecting die State argument tiiat the word "efficient" was intended to suggest a 

simple and inexpensive system, the Court said tiiat the convention debates did not 

support that assumption: 

While there is some evidence that many delegates wanted an 
economical school system, there is no persuasive evidence 
that the delegates used die term "efficient" to achieve diat 
end. (citations omitted) It must be recognized that the 
Constitution requires an "efficient," not an "economical," 
"inexpensive," or "cheap" system. The language of the 
Constitution must be presumed to have been carefully 
selected (citations omitted). The framers used the term 
"economical" elsewhere and could have done so here had 
they so intended.^^ 

The Court also noted that the definition of the word had not changed over time, 

citing examples from dictionaries published in 1864, 1971 and 1976. Other references 

to the debates, however, were less perceptive regarding the attitude and temper of the 

convention. The opinion mentioned that many delegates "spoke at length" about the 

need for education for all the people of the state, others advocating education as a 

means of preventing crime and encouraging economic growtii. Unfortunately, Justice 

Mauzy chose to quote the Convention's Education Committee Chairman, General 

cliallenging die constitutionality of Senate Bill 351, the school fnuuicc bill pjisscd by tlie 72nd 
Legislature in response to die Edgewood II decision which is discussed later in tlie chapter. 

91 Edgewood LSD. v Kirhy, slip op. No. C-8353. at 7. 
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Whitfield, as "speaking on behalf of die majority of die committee." In fact, die 

version of the article Whitfield was endorsing in die passage Mauzy cited did not 

include the word "efficient." Further, Whitfield was one of diose who voted against 

the final article that included the term. 

The opinion accurately pointed out diat the original finance scheme approved by 

the convention "provided a stmcture whereby the burdens of school taxation fell 

equally and uniformly across the state, and each student in the state was entitied to 

exacdy die same distribution of funds." 2̂ The State argued that die amendment of 

Section 3 in 1883 which allowed local ad valorem taxes so altered the system that the 

this pro rata type of "efficiency" was rejected in Ueu of die local ad valorem method of 

funding. The Court rejected this argument, concluding "this provision was intended 

not to preclude an efficient system but to serve as a vehicle for injecting more money 

into an efficient system."^^ 

The Court also perceptively recognized die unpact of Texas' geography and 

population growth on the efficiency ofthe system: 

If our state's population had grown at the same rate in each 
district and if the taxable wealdi in each district had also 
grown at the same rate, efficiency could probably have been 
maintained widim the stmcture of the present system. That 
did not happen. Wealth in its many forms, has not appeared 
with geographic symmetry. The economic development of 
the state has not been uniform Although local 
conditions vary, the constitutionally imposed state 
responsibility for an efficient education system is the same 
for all citizens regardless of where they Uve.̂ "̂  

92 Id. at 9. 

93 Id. at 10. 

94 Id. at 9. 
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Finally, the Court tumed again to the past intentions of bodi die Court and die 

Legislature, as exhibited in the Rural Aid Appropriations Acts of tiie 1930s, and in die 

Gilmer-Aiken Laws of 1949. When the former were contested m Mumme v. Marrs, 

the Court said that the Rural Aid appropriations "have a real relationship to the subject 

of equalizing educational opportunities in the state, and tend to make our system more 

efficient "95 

The opinion left open the option of local enrichment but made it clear that any 

such supplementation "must derive solely from local tax efforf* (emphasis added).96 

In setting the stage for the battie's return to die Legislature the Court made it clear that 

just injecting more funds into a sick system would not con-ect its unconstitutionality: 

A band-aid will not suffice; die system itself must be 
changed.... There must be a direct and close correlation 
between a district's tax effort and the educational resources 
available to it; in other words, districts must have substantial 
equal access to similar revenues per pupil at similar levels of 
tax effort. 97 

Having reached a decision based solely on the efficiency issue, the Court did 

not address the equal protection questions of fundamentatity or wealtii as a suspect 

class. Al Kauffman, tiie San Antonio Attomey who represented Edgewood throughout 

die litigation, has ventured that the Court left die door open for a later mterpretation 

based on an equal protection argument, eitiier tiiat equal opportunity for education is a 

fundamental right, or diat wealtii is a suspect class. Exercising judicial restraint die 

Court has addressed neither issue.98 

95 Id. at 11, citing Mumme v. Marrs, 40 S.W.2d at 37. 

96/rf.atl3. 

97/^. at 12. 

98 A. Kauffman, and C. Rumbaut, Applying Edgewood v. Kirby to Analysis of Fundamental 
Rights Under the Texas Constitution, 22 ST MARY'S L J. 40, 81 (1990). 
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Edgewood II 

When die Supreme Court decision in EdgewoodI was issued October 2, 1989, 

it extended die original deadUne of the trial court to May 1,1990. The 71st Legislature, 

after extensive debate, passed a finance bill in its fifdi special session which was vetoed 

by the govemor. In dieir unprecedented sixth session, convened June 4,1990, and 

adjoumed diree days later, they passed essentially die same bill, overriding the veto. 

On July 9, 1990, barely a month after die Legislature adjoumed, Edgewood 

was back in court as plaintiff, joined by Alvarado Independent School District as 

plaintiff-intervenors. Andrews Independent School District and Arlington Independent 

School District, both property wealthy districts, were added as defendant-intervenors. 

On September 24, 1990, Judge Scott McCown, who had replaced Judge Clark on the 

bench of the 250th District Court, rejected the Legislature's plan and set yet anodier 

deadline, to enact a plan with an effective date of September 1, 1991, or else the court 

would implement a plan of its own.99 

The District Court Opinion of Judge McCown 

The McCown opinion was the longest to date of the numerous opinions issued 

in the matter, save the dissent by Justice Marshall in Rodriguez. It also was the most 

thorough in providing detailed explanations of the very complex school finance system 

as it existed at the time of the litigation. 

McCown classified die funding system as a diree-tier program: 

The system can be thought of as three tiers: Tier 1, the 
Foundation School Program; Tier 2, tiie Guaranteed Yield 
Program; and Tier 3, Unequal Enrichment from Local 
Property Taxes. ̂ ^ 

99 Edgewood LSD. v. Kirby, No. 77-1205, slip op. (250di Dist. Ct., Travis Co. Sept. 2, 
1990). 

100/rf. at 5. 
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He identified the unequal enrichment from tier 3 as die objectionable feature of 

the system, 

not because die court sought equaUty as a goal in and of 
itself, but because while some districts enjoyed great wealth, 
odiers had significant unmet educational needs Because 
districts found it necessary to spend tier 3 dollars, if diey 
were available, the problem of unequal tax bases was 
acute. 101 

McCown rejected the State's plea to give Senate Bill 1 time to work, 

concluding tiiat it was so vague as to be no plan at all. The bill did adopt adequacy and 

equity in funding as die policy of the state, and fiscal neutrality as the test of equity. But 

the bill limited its plan to "at least those districts m which 95 percent of students attend 

school." 102 Because the bill aiTayed the districts from richest to poorest, it excluded 

from the test 174,182 children in districts with total taxable property wealth of about 

$90 billion or fifteen percent of the state's total taxable property wealth. The bill further 

specified that the standard "shall not be statistically significandy related," a phrase 

which McCown said left the Legislature "plenty of room to do nothing. McCown 

further criticized the bill because it only equatized "qualified" funds, thus creating a 

ceiling of "adequate" funding, rather than up to what the property-rich districts actually 

spend. 

The state had argued tiiat equalization should not be applied to unnecessary 

costs: "Why should the state provide astroturf, swimming pools and planetariums for 

all? Why is it not sufficient to equalize to an adequate level?" McCown said such 

100/^. at 5. 

101M 

102 Tex. Ed. Code §16.001(c)(l). Consistent with die opinion, die legislation will be 
referenced to die appropriate section of tlie Education Code as amended by Senate Bill 1. The bill also 
may be found in 1990 Tex. Gen. Laws, 6di Spec. Sess. ch. 1. 
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questions indicated that "die state still does not understand the evil tiiat die court insists 

must be remedied."i^^ 

The opinion's harshest criticism was du-ected at die State's definition of 

"adequate": 

The Legislature contmues to try and define adequate as 
somethmg less dian the elected school boards charged with 
the responsibihty to educate our children say they need to do 
the job. Of course, the Legislature does not give a diought 
to prohibiting rich districts from spending money on what 
the Legislature refers to as "astroturf." Instead it refuses to 
fund what it calls "astromrf' for poor districts. 

The tmth is that "astroturf' does not account for much of 
the difference between the rich and the poor. The state 
introduced no evidence that the Foundation School Program 
even yet provided an adequate minimum. The basic allotment 
set in Senate BiU 1 for 1990-91 is $1,910. The state's own 
research at the time the basic allotment was set shows that it 
should have been $2,100. The state also mtroduced no 
evidence that all or even most legitimate educational needs 
could be met by the Foundation School Program in 
combination with the Guaranteed Yield Program, (emphasis 
his) 104 

The problem only was exacerbated by the continuation of unequal enrichment in 

Tier 3, which the court said would continue to make available enormous wealth for 

property-rich districts while property-poor districts would not be able to access the 

same benefit, even witii greater tax effort. In this regard, McCown reiterated that the 

original holding of the district court, and the Supreme Court, was that local enrichment 

must derive solely from tax effort," as opposed to greater available wealth. Prior to 

Senate Bill 1, the disparity in Tier 3 funds was particularly damaging to low wealth 

districts' ability to pay for facilities. Although die bill provided what the court called 

103 Edgewood I.S.D. v. Kirhy, No. 77-1205, slip op., supra, at 14. 

10^ Id. at 14. 
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"modest grant funds" for facilities, the problem remained that some districts had dollai's 

for buildings while others did not. î ^ 

The state argued diat the efficiency of the biU must be measured against 

altematives, and posed that all alternatives were eitiier "more undesu-able, poHtically 

unacceptable, or themselves unconstitutional." lo^ McCown agreed witii the measure, 

but not tiie conclusion. He rejected full state funding as impractical. He endorsed tiie 

consolidation of districts to equalize tax bases, but noted tiiat neidier plaintiffs nor 

plaintiff-intervenors had advocated consolidation, despite the obvious need for it. 

A tax base consolidation plan had been presented as Senate BiU 9 and House 

Bni 34, but the court said it "appears to mn afoul of certain constitutional provisions 

related to taxation," a conjecture that would later be discounted by the Supreme Court. 

McCown did suggest that an equalization plan had possibilities, either with or without 

revenue caps on property-rich districts to limit their use of tier 3 funds for unequal 

enrichment. 107 Recognizing the extreme costs of 100 percent equalization, the court 

rejected the plaintiffs rigid inteipretation of fiscal neutrality: 

The goal of the constitution is not fiscal neutrality, but 
efficiency. Fiscal neutrality is merely a test for efficiency. 
Moreover, the goal is not efficiency for the sake of 
efficiency, but because efficiency produces the general 
diffusion of knowledge essential to the preservation of our 
liberties and rights, î s 

105 Id. at 22. 

106/rf. at 24 

107 Id. at 25. 

108 Id. at 30. 
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Edgewood II in the Texas Supreme Cnnrt 

In a very straightforward opinion, the Supreme Court again unanimously 

upheld die opinion of die District Court tiiat tiie school finance system remained 

unconstitutional following Senate Bill 1. While acknowledging that die bill did make 

certain improvements in die system, die Court maintained diat die same funding system 

with the same deficiencies were left essentially intact: 109 

(Senate Bill 1) does not remedy the major causes of the wide 
opportunity gaps between rich and poor districts. It does not 
change the boundaries of any of the current 1,052 school 
districts the wealthiest of which continues to draw funds 
from a tax base roughly 450 times greater per weighted pupd 
than the poorest district It does not change the basic funding 
allocation, with approximately half of all education funds 
coming from local property taxes rather than state revenue. 
And it makes no attempt to equalize access to funds among 
all districts. 

The Supreme Court was equally critical of the provision in the legislation tiiat 

limited the funding formula to districts in which 95 percent of the students attended 

school, resulting in "tiie 170,000 students in the wealthiest districts (being) supported 

by local revenues drawn from the same tax base as the 1,000,000 students in the 

poorest districts." n^ 

The Court again specifically addressed the issue of efficiency, explaining that to 

be efficient a system so dependent on local ad valorem property taxes "must draw 

revenue from all property at a substantially similar rate." As an example the Court 

singled out three districts. Glen Rose ISD in Somerville County, Highland Park ISD in 

Dallas County and Iraan-Sheffield ISD in Pecos County, as examples of "the degree to 

which die curtent system insulates concentrated areas of property wealtii from being 

109 Edgewood I.S.D. v. Kirhy, Slip Op. No. D-0378 (Tex. S Ct., Jan. 22, 1991) al 5. 

110/^. at 8. 
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taxes to support the public schools. If property these three districts alone were taxed at 

die 91 cent per $100 valuation that would have been required under Senate BiU 1 in 

order to maximize tiieir state funding, an additional $60 million could be made 

available, the court explained: 

The result is tiiat substantial revenue is lost to the system. If 
tiie property in diese and similar districts were taxed at 
substantially the same rate as the rest of die property in die 
state, die system could have hundreds of mdlions of 
additional dollars at its disposal. Whether this additional 
revenue were used to increase die attainable equatized 
funding level, ease die State's burden, or lower the tax rate 
each district must impose, the system would be made more 
efficient simply by utilizing the resources in die wealthy 
districts to die same extent diat the remainder ofthe state's 
resources are utilized, m 

The Court recommended school district consolidation as one "available avenue 

toward greater efficiency in our school finance system." In this regard die court noted 

that two school districts, Allamoore CSD and Juno CSD, had as few as two students 

each, while some counties have up to twenty districts within their borders. Harris 

County contained twenty districts. Bexar, Dallas, Hidalgo, McLennan and Tarrant 

Counties each contained fifteen or more. 112 

The Court disagreed with the District bench regarding the potential of tax base 

consolidation. The lower court relied on the 1931 mling in Love v. City of Dallas, 

wherein the Supreme Court held that Dallas could not be compelled to educate high 

school students who resided outside the district, which the city then operated (citation 

omitted). However, the Court said, nodiing in Love prevents creation of school 

111 Mat9-10. 

^^^ Id. at note 13. 
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districts along county or otiier Unes for tiie purpose of collecting tax revenue and 

distributing it to other school districts within their boundaries."ii3 

Senate Bill 351 

After the Supreme Court's rejection of Senate Bill 1, die 72nd Legislamre 

seemed to accept the notion that an entirely new system would be requked to satisfy die 

Court. Senate Bdl 351 created 188 County Education Districts (CEDs), typically 

drawn along county tines, but in some cases encompassing two or more counties as 

needed to cortect disparity of wealth. The CEDs were designed to encompass no more 

dian $280,000 of taxable property value per weighted smdent in average daily 

attendance. Ad valorem taxes would be levied and then dispersed to each of the 

districts widiin the CED, tiius equalizing the property wealdi available to districts within 

the counties. 11"̂  

More specifically, a two-tier state program was created, with Tier 1 funds being 

generated through the CEDs, and Tier 2 funds generated by the school districts and 

then matched when necessary by the state. Effective in die fall of 1991, and based on 

the previous year's property values, the CEDs will redistribute the funds to each district 

in the county in proportion to the district's share of county property wealth.n^ For 

113/^. at 11. 

11"̂  Senate Bill No. 351, 72nd Leg, passed by the Senate Feb. 20, 1991, and by die House on 
Feb. 28,1991. 

115 The significance of tlicse shares being based on die previous year's property values has 
been one of die problems created by Uic bill. During inflationary periods Uiis system would be 
advantageous to taxpayers. In die current economy, however, property values are decreasing radier dian 
increasing in many areas. For example. Dr. David Polnick, Deputy Superintendent of die Abilene 
Independent School District, explained dial for Abilene to generate its local share, die actuiU tax rate 
will be about $.86, radier dian die $.72 on which die district's share it figured. Similarly, at die Tier 
2 enrichment level, it will be neccssiiry for A.I.S.D. to lax at about $.54 radier Uian die S.45 used in 
die state calculations for Tier 2, in order to iniiximize its potential coniribulion from die state. 
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1991-92, the share due by each district wdl be calculated at $.72 multiplied by the 

county's 1990 property values. The bill guarantees to die districts $2,200 per weighted 

pupil in average daUy attendance, increasing annually, at least dirough 1994-95. 

Districts tiiat generate funds in excess of the legislatively guaranteed amount per student 

will forfeit die excess for distribution among other districts in die CED where the share 

is less than the $2,200. 

At Tier 2, districts are guaranteed $21.50 per student for every penny of tax 

effort exerted by die district up to $.45 per hundred dollars assessed value. If a district 

is able to generate more than $21.50 per student tiirough this additional effort, it is not 

subject to recapture of die funds by the state. 

Tier 3 allows school districts to levy an additional $.05 per $100 valuation, but 

no state dollars will be provided to match funds generated at this level. The total tax 

that may be levied by any district is capped at $1.50 per hundred dollar valuation. Once 

the program is fully phased in, no district may generate revenue in excess of 110 

percent of the amount of state and local funds guaranteed in Tiers 1 and 2 per weighted 

student to a school district with a total tax rate of $1.25 as calculated for 1994-95. 

As this study concluded in the fall of 1991, Senate Bill 351 was die subject of 

litigation initiated in District Courts across die state, including Travis County, which 

represented the beginning of Edgewood III.^^^ In addition to tiie question of 

efficiency, other issues, among them questions of taxation, will be raised in these cases 

under other sections of the State Constitution. 

116 Edgewood LSD. v. Meno, No 362,516-A, slip op., August 7, 1991 (250Ui Dist. Ct. of 
Travis Co.). 

216 



Conclusion 

The conundrum of Texas* school finance system has grown only more complex 

since die Gihner-Aikin Committee set out to assure all die chddren of Texas an equal, if 

minimum, education. In die interim half century, populations centers have shifted; die 

State's economic base has changed; perceptions of faimess and equity are no longer die 

same, as wimessed by die fact tiiat the Gilmer-Aikin report made specific provisions for 

die appUcation of its proposals in racially segregated schools. The dieoretical focus of 

school finance litigation also has shifted, from equal protection arguments to die 

Education Aiticle. Had Rodriguez found its way to the U.S. Supreme Court a decade 

earlier, perhaps a more activist federal court would have struck down the Texas school 

finance system thirty years before it finally happened in Austin, and die "efficiency 

clause" would have remained a dusty idiom of another century. 

Rodriguez failed in part because plamtiffs hnplied tiiat all of Texas' poor and 

minority children lived in low-wealth districts, and, conversely, that the high-wealth 

districts were populated only by the rich and politically powerful. Such was not the 

case then, or now, and in that reality rests a key flaw in the attempt to establish wealth 

as a suspect classification. Given the lack of a trend among the high courts of other 

states, and the split decision in Rodriguez, it is reasonable to assume that education may 

at some point in the future be considered a fundamental right in the United States. The 

conservative tilt of the Reagan-Bush Court, however, likely will discourage further 

attempts in this direction for many years to come. If a pattem of state court success 

should become fully estabUshed, the trend toward state court activism in the reform of 

school finance systems is likely to grow. 

The Texas courts have chosen to focus on die edicts of Education Article rather 

tiian tiie equality assurances of the Texas Constimtion. Texas plaintiffs still do not have 

a mling from the Texas Supreme Court regarding die fundamentality of education in the 

217 



context of die state Constitution. The bench has tumed to the Education Article and die 

issue of "efficiency." Despite the Court's effort in EdgewoodI, no clear definition of 

efficiency has yet been articulated, although one seems to be evolving through a 

process of elimination. 

Legislation has attempted to respond to the edicts of the courts, while coping 

with the political realities of the economy and re-election. Prior to the decision in 

Edgewood II, the State and the high wealth districts advocated that the state should pay 

for some minimum education for everyone, but allow all those who are able to enrich 

the process for their own children. At the other pole are litigants who ideally, or 

idealisticaUy, would prefer absolutely equal education for all, at all costs. StruggUng 

in the middle have been the courts and the Legislature, one seeking poUtical and 

economic feasibiUty, the other searching for equity. 
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CHAPTER v n 

CONCLUSIONS 

On June 1, 1987, Judge Harley Clark held tiiat Texas' system of financing its 

public schools was unconstitutional. Little more tiian four years later, a newly 

legislated system passed first muster for constitutional efficiency and went into effect 

just days before die opening of school for die 1991-92 year. 

Widely dubbed die "Robin Hood" plan, die impact of Senate BiU 351 was felt 

immediately in many of die state's property wealtiiy districts where school boards were 

faced with the choice of cutting the budget or raising property taxes. Within two 

weeks, more dian 200 DaUas Independent School District teachers received "pink sUps" 

and the D.I.S.D. superintendent blamed the Legislamre and its new court-mandated 

school finance system for the district's financial traumas. More tiian 2,000 D.I.S.D. 

smdents left their high school classrooms to protest, less concerned about the 

constimtional status of the finance plan than the fiiture status of their education. School 

board members spent an uncomfortable week on the front page and the evening news, 

then finaUy accepted Superintendent Marvin Edwards' re-juggled budget that provided 

for the remm of the laid off teachers. 

Almost 170 years have passed since Texans first tumed to a constitution for 

direction in the estabhshment of a system of pubUc schools. Eight constitutions later 

they stiU are seeking direction. The curtent struggle is only tiie latest of many, not 

necessarily the greatest or the last. School finance experts with calculators have begun 

spinning out figures, suggesting tiie gains and losses of the propeity wealthy and 

property poor districts in terms of doUars and cents. But the system imposed by Senate 
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BUI 351 is yet too young to judge its impact on education m tiiose districts, or in die 

many that Ue somewhere in between. 

In the previous six chapters, the development of the Education Article of tiie 

Texas Constimtion has been traced from its multiple roots in the organic law of New 

Spain and the RepubUc of Mexico, die RepubUc of Texas, statehood, secession, and 

Reconstruction, to the Constimtional Convention of 1875. The development of that 

document's Education Article has been viewed through die eyes of the courts and the 

Utigants. The history of that Utigation is replete with references to the Legislature's 

responsibUity and attempts to "establish and make suitable provision for die support 

and maintenance of an efficient system of pubUc free schools."^ 

From Spain to Edgewood v. Kirby at least four significant factors or trends 

have become apparent: (1) die impact of Texas' multiple poUtical and culmral roots on 

die Education Articles that have been written and die interpretation diey have received 

by the courts; (2) the significance of Texas' vast size and geography in exacerbating 

die many problems encountered by die Legislature and die courts in seeking to fairly 

enact the mandates of die Education Article; (3) tiie consistent and persistent resistance 

of Texans to taxation for education; and finally, (4) die growing unpact of tiie 

"efficiency clause" and its potential to bring about the resolution of numerous problems 

created by the first three factors. 

In this final chapter, die histoiy and analysis of the previous six chapters will be 

summarized in the context of diese four overriding elements. 

iTEX. CONST, art. VII, § 1. 
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A Sv.stem with Multiple Ront̂ ; 

The cultural and historic roots of die Texas Education Article stretch in many 

du-ections, at die very least to Spain, Mexico, die nortiieastem United States, the 

Confederacy, and die Reconstmction. Each has had an impact on the framing and later 

mterpretation of die Education Article in die Constimtion of 1875. 

Early documents included several provisions for schools that later appeared in 

Texas organic, case or stamtory law. For example, early Spanish and Mexican decrees 

and Mexican constimtions provided precedent for the government's audiority and 

interest in die establishment of schools, designation of state property for school 

buddings, payment of salaries and other provisions for teachers from pubUc funds, 

and, perhaps most important, compulsory attendance. 

In the first Constimtion written by Texans for Texans, drafted in conjunction 

with their unsuccessfid bid for independent status from Coahuila, education was 

addressed in Art. 26 of the General Provisions: 

The benefits of education, and of useful knowledge, 
generaUy diffused through a community, are essential to the 
preservation of a free govemment The protection and 
advancement of these great objects are given in special and 
solemn charge to the legislature. It shall be a particular duty 
of the govemment to patronize and cherish the interests of 
literamre, of science, and the arts; and as soon as practicable, 
to establish schools where the poor shaU be taught gratis.^ 

Several culmral factors can be distilled from then- phrasing, reflectmg die growing 

influence of the immigrating Americans. 

2 CONSTITUTION OR FORM OF GOVERNMENT OF THE STATE OF TEXAS R^DE IN GENERAL 
CONVENTION; IN THE TOWN OF SAN FELIPE DE AUSTU^ IN THE MONTH OF APRH., lcS33. (1833). 
Printed at the Office of the Commercial Bulletin: New Orleans. (Available at ihc University of Texas 
Law School Archives). 
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The entwming roles of church and state often were difficult if not impossible to 

untangle. The RepubUc of Mexico recognized education as a function of each separate 

state and decreed tiiat it should be a lay education. The Mexican states, however, 

Coahuila and Texas specificaUy, designated Roman CathoUcism as die official state 

reUgion and required its teaching in the schools. At die time of the Texas Revolution, 

Texans decried the imposed influence of the Church in pubUc education. But as decades 

passed, Texas legislators often drafted law that was advantageous to the numerous 

church-supported schools. The Act of 1854 was a classic example. One of its 

provisions aUowed parents to designate a local private school to receive state funds. At 

the Convention of 1875, debates often mcluded rhetoric lauding the importance and 

necessity of religious teaching in the schools. The comfortable coexistence of church 

and school continued in the twentieth cenmry, with practicaUy no significant Utigation 

growing out of the provision in section 5 of the Education Article tiiat state funds shaU 

not "ever be appropriated to or used for the support of any sectarian school."^ 

Eby accurately credited the faUure of Mexican education to culmral factors, 

among them poverty, problems with the Indians, and the church's mterest only m 

religious training."̂  Many of these same problems were at fault for Texans' faUure to 

improve upon die simation. Altiiough Texans protested die disregard for education by 

Spain and Mexico, diey did littie better during dieir decade as a Republic. Much like 

their predecessors, diey passed laws that "estabUshed" school systems but, despite die 

efforts of leaders such as Anson Jones and Mkabeau B. Lamar, failed to recognize let 

alone clear die hurdles of geography and poUtics. 

3 TEX. CONST, art VII, § 5. 

4 EBY, THE DEVELOPMENT OF EDUCATION IN TEXAS 74 (1925). [hereinafter EBY (1925]. 
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SimUarly, die Mexican states often assigned educational tasks to the 

Ayuntamientos, despite die fact diat the Ayuntamientos had neither the funds nor the 

knowledge to do anything.^ Texans' fierce protection of the principal of local control 

led to similar problems m the nmeteenth and twentiedi cenmries, as laws were passed in 

Austin that delegated increasing authority to the counties and districts, where county 

judges and others with Uttie or no traming in educational matters were dealt the task of 

estabUshing and overseeing the schools. 

The high expectations and fmstrations of early Texas' weU-educated leaders 

must be attributed partiaUy to their inteUectual stamre and background. Many Texas 

leaders, like Stephen F. Austin, A.J. Yates, and others, had immigrated from the East 

and were highly educated. Yates, in particular, was an ardent advocate for education, 

and his recommendations reflected movements that were being accepted in other parts 

of the country, primarily in the northeast where leaders, such as Horace Mann, Henry 

Barnard and others had influenced the course of education.^ 

What Uttie progress may have been made by Yates and his coUeagues was 

deraUed by the advent of the Civil War. Except for a few private schools, most schools 

closed their doors during the conflagration, and when the dust settied, Texans found 

dieu* school fund barten, and their people stmggUng to maintain an identity as die 

Reconstmctionists sought to hnpose new culmral values on the chddren of Texas 

through a new education bureaucracy. 

The elaborate system enacted by die Constitution of 1869 and the 

Reconstructionist Legislatures diat followed was not well-accepted. It was a product of 

5 C. EVANS, THE STORY OF TEXAS SCHOOLS 24 (1955). [herciniillcr EVANS]. 

6 PAUL R. MORT, W. REUSSER, AND J. POLLEY, PUBUC SCHOOL FlNANCH: IT'S 
BACKGROUND, STRUCTURE AND OPERATION 195-196 (3rd cd. 1960). Ihcrciiiaricr MORT). 
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the radicals whose actions on any matter were met witii mistrust. The tax-supported, 

racially integrated school system had been forced upon a people who had cherished 

their independence, widely supported private and church-related schools, and never 

even considered sending white and Negro children to die same school. 

The changing culmre and die poUtical reaUties tiiose changes imposed are 

nowhere more clearly demonstrated dian in die reversal m Willis v. Owen, by the post-

Reconstmction Supreme Court of die Kinney v. Zimpleman decision of the 

Reconstmctionist bench. 

Writing In Zimpleman, Judge Evans supported die Reconstmction imposed 

annual ad valorem tax for schools saying: 

A careful consideration of tiie 9th Article of die Constitution 
wiU disclose the fact, that its framers contemplated a gigantic 
system of compulsory education, without parallel in the 
American Union, or perhaps in the world, in the extent of 
the revenues to be raised for its support, and m the amplitude 
and splendor of its machinery and appointments. ^ 

Only three years, later, however, the post-Reconstructionist Court reversed the 

Zimpleman reasoning, and dismantied the tax: 

We may, however, as well here say, that in our opinion, it 
was the purpose of this section of the constitution [to 
provide for the raising of taxation necessary to provide 
school houses . . . ] to make provision to meet such 
deficiency as might be found to exist in the fund in each 
district, to be annually distributed among the districts in 
proportion to the scholastic population of the State. This 
must necessarily be a matter of local information. An 
amount ample in one district would be altogether deficient in 
another. If the Legislature should require the same per cent 
upon the taxable property in all the districts, it woidd impose 
an urmecessary burthen in some of them, while in others, it 
would rwt meet the necessity ofthe case. Nor could it 
possibly fix the amount needed in each district, therefore it is 

7 36 Tex. 564, 587-88 (Term of 1871-72). 
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said in the Constitution that the Legislature may provide for 
the raising of such amounts by taxation in the several school-
districts 'in the state as will be necessary.' ̂  [Emphasis 
added] 

Interestingly, no mention of these cases was found in any of the materials 

examined in the course of this study.^ 

Texans deeply resented the Yankee teachers, education of Negroes, and the 

extravagance of the expenditures which, not unlike the complaints heard in school 

district offices a cenmry later, "bore no relation to available funds." Despite its early, 

if nominal history, under Mexico, compidsory attendance was considered a "mthless 

violation of parental rights."^® 

Mr. Sansom's comments at the Convention of 1875 Ulustrated die passionate 

conviction of those who clung to the ante beUum culture in which state-supported 

schools were viewed as an assault upon the providentiaUy granted duties of parents: 

The thoughtful and conscientious father would never 
willingly commit to die State die reUgious instmction of his 
children It is bootiess to say that die State does not 
propose to teach religion in her public schools; reUgion 
ought to be taught in our schools . . . Its great principles 
should be impressed upon the minds of our children, by our 
teachers, upon every fitting occasion... And to the parent 
alone is committed the solemn duty of determining tins 
course of instmction. ̂  ̂  

8 Willis V. Owen, 43 Tex. 41, 60-61 (1875). 

9 The omission by other authors may be because the cases are not listed in any of the 
traditional indexes, none of which date back this far. This auUior uncovered Uiesc cases through 
research in the 43 AMERICAN DIGEST, Century ed. 1658-1896, listed under education or school related 
cases for Texas. 

10 EBY (1925) supra note 4, at 164. 

11 Austin Statesman, October 10,1875, cited in McKay, DEBATES IN THR TEXAS 
CONSTITUTIONAL CONVENTION OF 1875, at 107-108, (1930) [hereinalter Debates]. 
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The Education Article in tiie Constitution of 1876, which did not include 

compulsory attendance or any designated tax for education, perpemated die sad tmth 

tiiat Texas education policy was a function of reaction against imposed culmral values, 

first those of Mexico, and tiien tiiose of die Reconstruction. The badly needed assertive 

and strategic plannmg urged by die advocates of education, botii after die Revolution 

and at die Convention of 1875 did not come to pass. 

Twentieth century Utigation involving the Education Article demonstrated that 

culture continued to play a critical role in die development of die Article. For example, 

constimtionaUy mandated, raciaUy segregated schools remained a reaUty weU past the 

middle of the century. Even after Brown v. Board of Education, ̂ 2 Section 7 of the 

Education Article remained intact for more than a decade, and finaUy was repealed as 

part of an omnibus amendment that deleted numerous "obsolete" provisions of die 

Constitution. As the school system grew increasingly more well estabUshed, litigation 

regarding educational matters became less frequent Those few cases that did find their 

way to court, however, reflected social concerns of varying significance, the infamous 

no-pass no-play case being a prime example. The Utigation tiiat finaUy prompted the 

complete overhaul of the school finance system was initiated by parents of the poorest 

school district in San Antonio, a multi-cultural city with a Mexican-American majority 

population. 

Early attempts by the Edgewood parents to make their case on racial grounds 

faded for lack of evidence, even in the district court. Their ultunate victoiy arose under 

die article's efficiency clause, but only after equal protection arguments failed, both in 

the U.S. Supreme Couit, and die Texas courts. The failure of equal protection 

12 347 U.S. 483 (1954). 
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arguments in die Texas courts should have come as no surprise; other culture-related 

educational issues such as racial segregation and church involvement in schools, issues 

tiiat more reasonably might have been raised under equal protection arguments, had 

prompted almost no litigation. 

The intent here is not to suggest that die influence of poUtics and culmre on 

Texas schools, or Texas' Education Article, is always or inherentiy bad. Schools and 

law always wiU reflect to varying degrees die culture from which tiiey are bom. Texas 

schools and the Texas Education Article are products of a marriage that brought 

togedier die poUtical and culmral Uneage of Spain, Mexico, die ante beUum Soudi, die 

northeastem Uiuted States, Reconstmction, and the debris of at least two wars for 

independence. 

Geography 

Even as culmral factors negatively affected educational progress under Mexico, 

so did the vast size and diverse geography of Texas. This was reflected early in Texas 

history when Lieutenant-Governor Ugarte wrote from Nacogdoches that it would be 

difficult to implement his superior's order to establish a school there because "the major 

part of this jurisdiction is composed of ranches distant from the settlement, and it is 

difficult to unite a sufficient number of chddren for the teacher to gain a subsistence. 

The number of chddren here is not yet twenty."^^ The revelation in tiie Edgewood v. 

Kirby Utigation that even in the 1990s some school districts remained with fewer than a 

dozen chddren reflects die significance of sparse population m many paits of tiie state. 

Wltile some have labeled diese twentiedi century districts "tax havens," such a label 

3̂ Response to the Order of the Comandante General, from Jos6 Joaquiii Ugarte, November 1, 
1803, cited in FREDERICK EBY, Education in Texas Source Materials, UNIVERSITY OF TEXAS 
BULLETIN. No. 1824, April 25,1918, at 14. [hereinafter, Eby (1918)]. (Original in Bcxiu" Archives.) 
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does not negate the fact diat such a district could only be drawn in a sparsely populated 

area. 

Texans sought to make tiieir vast size an advantage. They created a landed 

endowment for die schools beginning widi die Act of 1839 which provided diat each 

county should have diree leagues of land set aside "for die purpose of establishing a 

primary school or academy," and "fifty leagues of land... set apart and appropriated 

for the establishment and endowment of two CoUeges or Universities, "i"* Further 

provisions were made in die Act of 1840. Bodi biUs were largely due to die efforts of 

Mirabeau B. Lamar, who was a great believer in the value of education, and in using 

Texas' great land wealth to pay for it: 

A suitable appropriation of land to the purpose of general 
Education, can be made at this time without inconvenience to 
the Govemment or the people; but defer it untd die public 
domain shaU have passed from our hands, and the 
uneducated youths of Texas, wiU constimte the Uving 
monuments of our neglect and remissness.... To 
commence a Uberal system of education a few years hence 
may be attended with many difficulties. The imposition of 
taxes wiU be necessary. ̂ ^ 

The major problem with both Acts, however, was that in most areas of the state, land 

was not "a ready resource for raising capital when every individual could obtain more 

than he could use merely on condition of setdement and improvement, or in 

compensation for miUtary service." ̂ ^ Conversely, some of the more populous 

counties had Uttie land left of any value. The problems of sectional differences and 

1'* 2 H. GAMMEL, LAWS OF TEXAS 134-136 (1898). 

15 H.J. of Tex., 3rd Congress (1838), at 168-170, cited in EBY (1918) supra note 13, at 
150-152. 

16 E.C. BARKER, Life in the Republic of Texas, 32-33 (I94I). Reprinted from die 
proceedings of tlie Philosophical Society of Texas 1941. [hereinafter BARKER (1941)]. 
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"inefficient support" about which Lamar had expressed concem were realized in spite 

of his efforts. Patriotic orators of those early years, and of today, are fond of using 

such superlatives as "vast," "immense," and "splendid," when refening to Texas' 

domain. Yet, the unpact and mherent problems of her size and diversity, and the 

culmral variations diose differences unpose, seldom have been addressed m eitiier 

organic or stamtory law. 

The terms of Texas' annexation to tiie Union perpetuated the impact of Texas 

geographic size. The original treaty for annexation, which had been rejected by die 

U.S. Senate, would not have aUowed Texas to retain control of its public lands. By the 

final terms, however, Texas retained possession of its public lands in order to provide a 

resource from which to repay the pubUc debts of the defunct RepubUc. Texas repaid its 

debts quickly, '̂̂  and the final annexation agreement made possible the permanent 

school fund which later became the foundation of school funding in Texas. 

Texas' expansive size mandated a transportation system of comparable 

dimension to assure econontic growth and security. Railroads offered what seemed at 

the time a safe, soUd and poUticaUy satiable investment for school funds. Perhaps 

legislators of the day should have anticipated a Civil War and the havoc it would wreak 

on the rails. But then, perhaps, present day legislators should have looked into die 

fumre to discem whether investing m a super-colUder wiU enhance the educational and 

economic environment of die state, or merely obUgate die taxpayers to an enormous 

debt In both cases, the risks seemed both safe and expedient One bet came up empty, 

the other yet is bUnd. 

17 LYNN I. PERRIGO, TIEXAS AND OUR SPANISH SOUTHWEST 203 (I960). 
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Moral and economic issues aside, Texas' lot in die outcome of the Civil War 

can be attributed at least on die surface to its geographic location and die timing of its 

entrance to the Union. After the war, die Reconstmctionists showed even less 

understanding tiian had the Mexicans and early Texans conceming the relevancy of 

Texas' size to her economic simation, and therefore to die prospects for education. 

When Reconstructionist superintendent Wheelock made his requests of die 

Constimtional Convention of 1866, he asked die delegates to double the allocation 

designated by Constimtion of 1845 at one tendi of tiie annual tax revenue of die state. ̂ ^ 

He justified the request by citmg die generous allocations of otiier, smaUer states, 

among them Iowa, Ohio and Vermont, which he described as "rocky and poor... with 

a smaUer aggregate of fertile soil tiian many a Texas county possesses."^^ 

The comparisons, Uke many made smce, were impressive with regard to 

dollars, but silent in the face of otiier issues. Vermont, but a fraction the size of Texas, 

was more than a century older as a state, with deep roots in the Westem European 

educational traditions. Somewhat more vaUd comparisons in population and age could 

be made with Iowa and Ohio, but diey were negated by the differences in density and 

economy. None of these states lay in the economically and spirimaUy ravaged post-war 

condition that did Texas, whose population was as sparsely scattered as it had been 

before the war and whose poverty was far greater. 

Geography ultimately was the contributing factor in much of the litigation of the 

twentieth century. Cases involving taxation, discussed in the next section, and those 

seeking efficiency, dealt with in die subsequent section, almost always were tied to 

18 JOURNAL OF THE RECONSTRUCTION CONVENTION WHICH MET AT AUSTIN, TEXAS, 
JUNE I, 1868, at 64-73. [hcKinaflcr Journal of tfie Reconstruction Convention]. 

1^ Id . at 278-279. See more detailed discussion in Chapter 3 of this dissertation. 
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geography, largely because geography is mextricably linked to the ad valorem tax upon 

which Texas' school fmance system is based. The location of natural resources, tiie 

development of population centers and the mineral or agriculturaUy related wealtii of 

land all are a function of geography. While Texas is not unique among states in this 

dependence upon the resources of the land, it is unique because of its size, and because 

of its size unique in the extent of its diversity. 

The Rural Aid legislation, which prompted the litigation in Mumme v. Marrs, 

discussed below, and the unsuccessful effort of Rusk County to equaUze its tax base 

through the annexation of oU-rich property held by Sabine Royalty Company, are 

among the few examples, prior to Edgewood, of cases where the tremendous unpact 

of Texas geography is evidenced in law. Chief Justice Cureton's observation in 

Mumme bears repeating: 

The inequaUty of educational oppormnities in the main arises 
from namral conditions. Texas is a large state, with 
approximately 262,000 square miles of territory, much of it 
sparsely populated; its lands not equaUy productive, and the 
taxable wealth of its communities existing in great inequality. 
The type of school which any community can have must 
depend upon the population of the community, the 
productivity of the soU, and generaUy its taxable wealth. The 
constimtional aUocation of the avaUable school fund 
according to die scholastic population of the counties has 
heretofore resulted m the same inequaUty of oppormnity or 
discrimination tiiat die namral factors produce ô 

If Texas lawmakers and jurists have failed to recognize fuUy die impact of 

Texas geography, it should come as no surprise diat die issue was virtually ignored in 

botii of die federal opmions in Rodriguez. The U.S. Supreme Court recognized die 

differences in tax bases diat resulted from urbanization and industriaUzation, but 

20 Mumme v. Marrs, 40 S.W. 2d 31, 36 (Tex. 1931). 
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ignored die oil property rich districts of rural Texas. As challenges to Senate BiU 351 

begin dieu-journey dirough the courts, die poor and middle class residents of Texas' 

property wealtiiy oil country are taking tiieir case to coul^2l 

Resistance to Taxation 

The hot pursuit of the cheapest possible means of fundmg schools began early 

m Texas. An earlier chapter noted tiiat tiie "contributed" stocks and crops of die Indians 

"according to their abiUty" to pay essentiaUy comprised die first school ad valorem tax. 

Nevertheless, the Mexican hnplementation of die Lancasterian system was prompted 

largely by its low cost Several hundred children could be taught by only one 

headmaster. Yet, even though the schools were cheap for the govemment tiiey were 

not free to the people. Only those children identified by the Ayuntamiento as unable to 

pay were "received gratis.. . bemg fumished by the state with what articles tiiey need 

for their instruction."22 The idea of providing free education for anyone other than the 

poor did not receive any serious attention until the Reconstruction. 

The Constitution of 1836 made no taxation provision for education. 

Annexation created an opportunity for constimtion writers to estabUsh a system of 

schools for Texas. The Education Article ofthe Constimtion of 1845 did make 

provision for support of the schools through taxation by directing the Legislature "as 

early as practicable," to establish free schools and "fumish means for their support by 

taxation on property," and "set apart not less than one-tenth of the annual revenue of the 

21 Reyes v. Mitchell County Education District, No. 12,195, (32nd Dist. Mitchell County, 
SepL 5, 1991) is only one example of the several cases in districts that have been coined "budget 
balanced" districts. The plaintiffs therein were residents of Westbrook I.S.D. 

22 1 H. GAMMEL, LAWS OF TEXAS 237-240 (1898). 
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State, derivable from taxation, as a peipemal fund," for die support of "free pubUc 

schools." The vagueness in terms of tune and method were sufficient to aUow die 

Legislature to do ahnost nodimg for almost a decade. Attempts to mandate the financing 

of schools tiirough a property tax were made at die convention of 1845, but widiout 

success. Historians remain divided conceming whedier die free schools were intended 

for the use of everyone, or only for die poor and tiiose orphaned during die Revolution. 

No cases were found or cited by other sources to suggest that this matter was ever 

Utigated. One cannot escape die irony tiiat twenty years after tiie writers of Texas' 

Declaration of Independence chai-ged the Mexicans widi neglecting education, the only 

free schools in Texas were supported by income from funds derived from lands 

donated by the Mexican State Congress.23 

In retrospect, the annexation agreement is in itself a party to the twentieth 

century batties regarding school funding methods. Had the original treaty of annexation 

been ratified, Texas would have been forced to seek some other means of financing 

education. Instead the enormous quantity of land retamed for Texas by the final 

annexation resolution endowed education with a rich foundation and a funding panacea. 

When enabling Legislation for tiie vague educational directives of the 

Constitution of 1845 finaUy was passed in the Act of 1854, Texans did not respond to 

the opportunity of local taxation witii great zeal. Residents of school districts were 

required to "provide a good and substantial school house with the necessary seats and 

other fixmres" before they could obtain their share of the public money. Only a few 

communities aggressively sought to construct schoolhouses, notably those of heavy 

23 EBY (1925), supra note 4, at 127. 
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Gennan population.24 State dollars, as far as tiiey went could be used only to pay 

teachers. School patrons were responsible for any balance due die teacher after public 

funds ran out Free schools stiU were provided for poor children, but the process of 

identifying who quaUfied as poor was handled inefficientiy and with such insensitivity 

that it was self-defeating.25 

A provision that allowed communities to designate a local private school to 

receive the state funds due that district eUminated the necessity of passmg a local ad 

valorem tax to buUd a new building. By 1858, die Texas mediod of school funding 

had developed into something more akin to the contemporary voucher system, but one 

inspired more by expediency than as an incentive to enhance quaUty. Parents who 

chose to form a school could hire their own teacher and receive the state apportionment 

for their chUdren. Those who wished to patronize one of the existing religious schools 

were permitted the same privilege. The system established was one of public financing, 

but not of pubUc schools. 

After the Civd War, the more moderate Reconstmctionists charged the 

Legislamre once again "as early as practicable" to estabUsh a system of free schools 

throughout the State. The Constimtion of 1866 and die laws passed that same year 

strongly resembled die Act of 1854. The 1845 provision addmg tax revenue to die 

school fund was deleted, and the previous "command became a permission."26 The 

24 EBY (1925) supra note 4, at 133-134. 

25 At various times the duty of identifying those who could be classed as indigent was 
assigned to the teacher, the County Board of Trustees, and to the parents of die indigent children 
themselves, requiring them to produce as wiuiesses at least two paying patrons of Uie school certifying 
tliat the children were indigent See EVANS, supra note 5, at 67. 

26 2 GEORGE D. BRADEN, THE CONSTITUTION OF THE STATE OF TEXAS; AN ANNOTATED 
AND COMPARATIVE ANALYSIS, Article X §10. 507 (1977). [hereinafter BRADEN]. 
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foremnner of die present state public school fund is found in Article X, Section 2, of 

the Constitution of 1866. Otiier significant changes effected by die Constitution of 1866 

increased die legislative control over schools and took die first real steps toward tmly 

"establishing a school system." 

The radical Reconstmctionists who drafted the Constimtion of 1869 exhibited 

no quahns about taxation for education, or for anything else. The collapse of tiie 

raikoads during the Civil War and the raiding of die permanent fund for war needs had 

ravaged die permanent fund perceived by early Texans to be so vast as to meet die 

educational needs of their progeny of generations. The Reconstmction Constimtion 

enlarged the pubUc school fund to mclude aU the proceeds from die sale of the pubUc 

domain and provided that the fund, its income, one fourth of the annual general tax 

revenue, and a one doUar poU tax exclusively for "the education af aU the scholastic 

inhabitants of the State."27 Section 7 also directed the Legislature, "if necessary" to 

enable the school districts to levy additional taxes. Previous constitutions had included 

no provisions for local taxation for the schools. The highly centraUzed system created 

by the Constitution and made possible by "an extravagant tax program" came at a time 

when Texas had barely begun to begin its recovery from the ravages of war.28 

Lavish plans and meager resources were but one of the reasons the people 

unhinged the Reconstmctionist system tiirough aggressive passivity. The radicals had 

no credibUity with the people, and no sensitivity to the cultural and economic disaster 

over which they presided. Many of die feamres of the system were sound, and later 

would be reinstimted. Regardless, die slow but weU intended steps taken before the 

27 TEX. CONST. OF 1869, Article. IX, §. 6, quoted in 7 H.GAMMEL'S LAWS OF TEXAS 26 
(1898). 

28 EVANS, supra note 5, at 82. 

235 



Civil War toward tax-supported schools were turned back by the onerous burden cast 

upon the people by die radicals. The Civil War had left many Texans homeless and 

hungry, more anxious to nourish their children's bodies tiian their minds. The 

Reconstmctionists heaped on taxes instead of heaUng. When recovery finally began, 

and die radicals finaUy were cast out, Texans were driven harder by anger tiian by 

reason. 

The source of greatest opposition "was the absolute repugnance of tiie people to 

any tax for public education," which was regarded as "nothing less dian robbery and 

confiscation." Taxation for school buddings was considered unreasonable. Texans 

deemed it totaUy unreasonable to expect "a people impoverished by war to erect in one 

year aU the school buildings necessary" for the state's needs.29 By die time die 

Reconstmctionists had been removed from power in the mid 1870s, a majority of 

Texans agreed that an educated population was essential to the success of democratic 

govemment They also beUeved that the state's only financial obligation was to 

orphans and indigent children.^o The comments of Mr. Sansom at the Convention of 

1875 are repugnant in themselves at times to the contemporary advocate of education. 

He was not imperceptive, however, in suggesting that "a system of pubUc free schools 

to be supported by taxation is not adapted to the conditions or wants of the people of 

Texas. . . . for say what we will, we are the poorest State in the Union." 

Unfortunately, the proceedings of the committees of the convention were not 

recorded or have been lost. Education Committee Chauman Whitfield told the 

convention that the committee had become convmced that one-tentii of one percent was 

29 EBY (1925) supra note 4, 163-164. 

30 S.S. MCIC^Y, SEVEN DECADES OF THE TEXAS CONSTITUTION OF 1876, at 98-99 (1942). 
[hereinafter, MCKAY (1942)1. 
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as far as die convention would go, and tiius settled on diat amount, even diough 

committee members held various views. He offered no indication of who held what 

views, however. 

The compromise agreed upon by the convention, which legislators spent tiie 

ensuing century amendmg, aboUshed compulsory education and the office of 

superintendent of pubUc mstmction. No school attendance age limits were specified. 

State funding for schools was restricted to "not more tiian one-fourth of die general 

revenue" of the state, and a poU tax of one doUar. No tax provision was made for 

school constmction. The Education Article did not address the issue of school districts 

or local taxes. Article 11, Section 10, did provide that die Legislamre could designate 

any town or city as an independent school district, and when so aUowed by its charter, 

city authorities could "levy and coUect a tax for the support and maintenance of a pubUc 

institution of learning" with the approval of two-thirds of the taxpayers of the city or 

town. No provisions were made for local taxation to benefit mral schools, and the 

generaUy unattainable two-thirds made the city provision fairly useless. 

For more than a cenmry after the Constitution was ratified most school-related 

Utigation involved taxation or issues related to taxation. Individuals and corporations 

challenged the right of the Legislamre to delegate its powers, particularly powers of 

taxation, to the districts or counties. Of aU sections of the Education Article, Section 3 

was the most fi*equentiy cited by plaintiffs chaUengmg the constitutionaUty of laws 

passed conceming public schools. The vast majority of cases citing Section 3 were 

brought by taxpayers seeking to avoid payment of taxes by aUeging tiiat die district has 

no constitutional power to levy the taxes in question, for a variety of reasons. 
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The spate of litigation protestmg die creation of school districts also can be seen 

as a taxation issue. The plaintiffs frequentiy were property holders who were 

vulnerable to annexation, and whose taxable property was needed by the district. 

Later plamtiffs mmed their attention to detenninmg exactiy how local tax doUars could 

be spent. Legislation permitting school districts to charge tuition to students who 

resided outside district lines prompted more suits. Most issues were fairly weU settled 

prior to World War U. Local taxation for tiie benefit of public schools was widely 

accepted in concept, though often difficult to achieve in reality. Whedier Texans' 

resistance to taxation for education exceeds or equals some general disdain for taxes is 

the subject for another researcher. Regardless, history has sadly demonstrated that 

pubUc education has not been a priority among Texas taxpayers 

The Impact of the "Efficiency Clause" 

The first record ofthe word "efficiency" being introduced into Texas organic 

law was in the minority report of Mr. Cline, the RepubUcan member of the Education 

Committee at the Constimtional Convention of 1875. Prior to that, however, the issue 

of efficiency was central, if unstated, in the appeal of A.J. Yates in 1839. Yates' 

recommendations included the organization of a school system on a statewide level, 

funded by a general fund of the state, with pro rata appropriation of the state fund based 

on smdent popidation.^i Yates' concem over the unequal benefit of the school lands to 

the diversely populated counties of Texas was at heart an efficiency issue that would 

not be stated in diose terms for more than 150 years. 

31 A.J. Yates. Original source: Lamar Papers. Texas Slate Library, cited in EBY (1918) supra 
note 13, at 182-83. 
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The wording of die Education Article section tiiat today includes die phrase 

"efficient system" was the product of die Select Committee appointed by die chairman 

of the Convention of 1875 after days of fmitless debate failed to end in compromise. 

The Select Committee's version of Section 1 differed from die Education Committee's 

majority report in tiiat it changed die phrase "pubUc schools" to "an efficient system of 

pubUc free schools," apparendy taking die words "efficient system" directly from 

CUne's report. Neither the majority report of the original committee nor die other 

minority report filed by extreme conservatives used the word at aU. 

The phrase received almost no mention in the debates, and not a single 

chaUenge once it was introduced into the article's language. Even the word "efficient" 

seldom was used by the debaters. As a result, it may be most helpful to look again at 

its original context in CUne's report which is well embodied in its first section: 

Sec. 1. A general diffusion of knowledge and intelligence 
being essential to the preservation of the rights and Uberties 
ofthe people, the Legislamre shaU estabUsh a thorough and 
efficient system of public instmction, and shall maintain 
pubUc schools during not less than four months in every 
year, for the free education of aU children in this State 
between the ages of nine and fifteen years, and other 
children may attend said schools upon conditions prescribed 
by law. 32 (emphasis added) 

Other provisions in CUne's report included a six-montii school year with free 

instmction of aU scholastics, age six tiirough eighteen, a statewide system of 

supervision that included county boards and superintendents, a state school fund which 

included all previously designated funds plus at least one-fourth of the general revenue, 

and a county school fund diat included a number of miscellaneous taxes plus at least 

one-fourth of the ad valorem taxes on property, hi debates, Cline further addressed 

32 JOURNALS OF THE CONSTITUTIONAL CONVENTION OF THE STATE OF TEXAS, BEGUN 
ANDHELD AT THE CITY OF AUSTIN, SEPTEMBER 6TH, 1875, at318. [hcKXWatXCV .lourtmls]. 
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die issue of taxation as an essential element for tiie success of die schools when he 

rebutted arguments that die state was too poor to bear such a tax: 

. . . the very fact we are poor is one of the best arguments in 
favor of a public school system. If we are poor we cannot 
pay for private tuition, but we must educate die chUdren of 
Texas There are private schools in Houston in which 
diey charge for a single pupd $15 a month, and here in 
Austin I find tiiey are paying $40 to $45 for a session of 
forty-five weeks. I see tiiat we gentiemen are educating our 
children, but the people are not.33 

The words "efficient" and "economic" bodi were bandied about by those who 

would have kept the state wholly out of die education business. Certainly, no absolute 

definition of the term can be extracted from the debates, but what direction can be taken 

from its context is sufficient to reject Eby's observation tiiat "this catchword was not 

merely meaningless but deceptive and harmful."^^ Braden maintained diat die 

convention's goal was not efficiency at aU, but rather to prevent estabUshing "an 

elaborate and expensive system like the one devised by the hated Republicans."^^ His 

interpretation of the motivation of those on the most conservative end of the 

convention's debates likely is accurate. The article as rendered, however, was a 

compromise between those elements who hated the Republicans, and more moderate 

participants such as General Whitfield who said that he endorsed all that CUne said, but 

beUeved he was thirty or forty years ahead of his time. At least one reasonable 

interpretation of the phrase is to believe that its inclusion was a concession by the Select 

Committee to RepubUcans, such a Cline, and moderates, such as Whitfield. Whatever 

^^ Journals, supra note 32, at 216. 

^^ EBY (1925), supra note 4, at 171. 

35 BRADEN, supra note 26, 506 (1977). 
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concessions were made to diose groups apparendy were not enough for Cline and 

Whitfield, because neidier voted for the final version ofthe article. 

Once die Article and subsequendy die Constimtion were completed by the 

convention and passed by the people, die "efficiency clause" received practically no 

attention whatsoever for a hundred years. Relatively few, but very diverse issues have 

been raised under Section 1. The courts usually have used the efficiency clause as a 

support for extending wide latimde to the Legislature, giving it audiority to do whatever 

it deemed efficient. 

In Zucht V. San Antonio School Board,^^ and Staffel et al. v. San Antonio 

Board ofEducationp plaintiffs chaUenged school board requirements that children be 

immuruzed. In Zucht, the Supreme Court cited the Section 1 edict of efficiency and 

upheld the regtilations.^^ In Staffel, die Court of Civil Appeals in San Antonio again 

upheld the requirements. In both cases the court focused its decisions on the authority 

granted to the Legislamre by the Constimtion to provide an efficient system,̂ ^ and to 

create districts."^^ 

Although the efficient functioning of tiie schools frequentiy has been a practical 

issue, tiie "efficiency clause" has not been a major factor in judicial reasoning. Only in 

scattered cases, such as Mumme v. Marrs, has it had any genuine significance. There 

Chief Justice Cureton taUced about the Legislature's "mandatory duty to make suitable 

36 170 S.W. 840 (Tex.Civ.App.— San Antonio 1914, writ refd). 

37 201 S.W. 413 (Tex.Civ.App.— San Antonio 1918, writ refd). 

38 170 S.W. 840,844 (Tex.Civ.App.— San Antonio, 1914, writ refd). 

^9 Id. 

^0 Staffel, supra note 8,201 S.W. 413, 414. 
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provision for the support and maintenance of an efficient system of pubUc free 

schools," saymg "[t]he legislative determination ofthe mediods, restrictions, and 

regulations is final, except when so arbitrary as to be violative of die constitutional 

rights of the citizen." "^^ 

Significandy, Cureton also discussed issues of financial inequity resulting from 

the extant system of school finance: 

The type of school which any community can have must 
depend upon the population of the community, die 
productivity ofthe sod, and generaUy its taxable wealth. The 
constimtional aUocation ofthe avaUable school fund 
according to the scholastic population of the counties has 
heretofore resulted m the same inequaUty of opportunity or 
discrimination that the namral factors produce.... ̂ 2 

He caUed the constimtional mandate of Section 1 "ample authority" for the Legislature's 

action in designing mral aid biUs to address these inequities. He gave some definition 

to the words "suitable" and "provision," but not to "efficiency": 

The word "suitable" used in connection with the word 
"provision" in this section of the Constimtion, is an elastic 
term, depending upon the necessities of changing times or 
conditions, and clearly leaves to die Legislamre the right to 
determine what is suitable... .'"̂ 3 

He did however add meaning to the "efficiency clause" when he said: 

The mral aid appropriations have a real relationship to the 
subject of equaUzing educational opportunities in the state, 
and tend to make our system more efficient, there can be no 
doubL^^ 

^1 40 S.W.2d 31, 36 (Tex. 1931). 

42/^. 

44 W. 
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Some of die same problems addressed by die Rural Aid legislation also 

prompted die instimtion of die Mmimum Foundation Program, the centerpiece of die 

historic GUmer-Aiken bUls. Yet, while diis legislation has been caUed one of die most 

significant developments m die history of education in Texas, die committee's choice 

of wording was sadly revealing when diey wrote that "every school-age child should 

receive an equal minimal educational oppormnity '"̂ ^ xhe report's autiiors stated 

up front diat they were seeking to equaUze opportunity for "die very minmium kind of 

education the citizens of Texas have said diey want."^^ In that context, die broadly 

empowered Legislamre chose to provide for an "efficient system" by assuring an equal 

but "minimal educational oppormnity" because that is what they beUeved Texans 

wanted. Texans it seems always have been wUling to settie for the minimum in 

education. 

Courts continued consistentiy to associate, whether directly or indirectiy, the 

powers ofthe Legislature with the Constimtional mandate of efficiency. As recentiy as 

1985 in the no-pass no play case,'*'' and 1986, in the teacher competency question,"^ 

the court said the Legislamre had the power to do whatever it deemed necessary. 

Interestingly, in tiie latter case, the court omitted the word efficiency from its 

^5 M. Yudof & D. Morgan, Rodriguez v. San Antonio Independent School District: 
Gathering the Ayes of Texas — The Politics of School Finance Reform, Winter-Spring LAW AND 
CONTEMP. PROBS., 382,386 (1974). [hereinafter, Yudof and Morgan]. 

46 GILMER-AIKIN COMMITTEE ON EDUCATION, TO HAVE WHAT WE MUST: A DIGEST OF 
PROPOSALS TO IMPROVE PUBUC EDUCATION IN TEXAS, September 1948, at 11 [hereinafter 
GILMER-AIKIN COMMTTIEE]. 

"̂7 Spring Branch I.S.D. v. Stamos, 695 S.W. 2d 556 (Tex. 1985). 

^8 Texas State Teachers Association v. State, 711 S.W.2d 421, 425 (Tex. Civ. App.— 
Austin 1986, writ refd n.r.e.). 
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paraphrase of section 1 :" . . . the Legislamre's duty to establish and maintain a public 

school system.'"^^ 

Ultimately, the "efficiency clause" found die spotiight in Edgewood v. Kirby. 

Initially, Judge Clark, found the school finance system unconstitutional citing botii die 

equal protection provisions of Article I of die Texas Constimtion,50 and die efficiency 

clause of Article Vn, Section 1. The Court of Appeals acknowledged tiiat the 

Education Article does require an "efficient" school system, but dismissed die matter 

because it held diat determining what is or is not efficient is "essentiaUy a poUtical 

question not suitable for judicial review."5i Relying heavily on Rodriguez, die 

Appeals panel dealt mainly with the issue of equal protection, findmg as did die 

Rodriguez majority that education was not a fundamental right, and that a rational 

relationship did exist between the law and a legitimate state goal, specificaUy local 

control of schools. 

In the Texas Supreme Court, however, a unanimous opinion took the opposite 

approach, statmg that the constitutional mandate to the Legislature included such 

descriptors as "suitable" provision, and "efficient" system for the "essential" purpose of 

a "general diffusion of knowledge." Though imprecise, die court said these guideUnes 

nevertheless provided a standard for the Court to use in measuring the constitutionaUty 

of the Legislamre's actions. Rejecting die State argument that the word "efficient" was 

intended to suggest a simple and inexpensive system, the Court said that the convention 

Co.). 

^9/^. at 425. 

50 Edgewood v. Kirby, No. 362,516, slip op. at 5, June 1, 1987, (250ai Dist. Ct., Travis 

51 Kirby v. Edgewood Independent Sclwol District, 761 S.W. 2d 859, 867 (Tex. App.— 
Austin 1988), rev'd. 111 S.W. 2d 391 (Tex. 1989). 
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debates did not support tiiat assumption. The State attempted to extract a definition of 

efficient from the 1875 debates diat could be constmed as equivalent to economical, an 

argument rejected by die Court Unformnately, die majority opinion also took 

statements from the Debates badly out of context and in so doing faded to add any new 

dimension or definition to the term. The opinion accurately pointed out diat die original 

finance scheme approved by the convention "provided a stmcmre whereby the burdens 

of school taxation fell equaUy and uniformly across the state, and each smdent in the 

state was entitied to exactiy the same distribution of funds." ̂ 2 

The Supreme Court directed the Legislature to devise a new scheme of 

financing. That plan. Senate Bill 1, was addressed by the high court in Edgewood II. 

There, the Court again specifically addressed the issue of efficiency, explaining that to 

be efficient a system so dependent on local ad valorem property taxes "must draw 

revenue from all property at a substantiaUy similar rate." Finally, a definition had 

begun to appear, but only as the term applied to financial matters. 

As has been seen in previous chapters, the long and winding road to Edgewood 

began miles before Rodriguez. In fact, just as Texas' Education Article has taken root 

in multiple culmral and political soils, so the road to Edgewood has in fact emerged 

from many entwining paths. Had Mumme v. Marrs not been handed down in the heart 

ofthe Depression, die Legislature, armed widi die Chief Justice Cureton's opinion and 

the first section of the Education Article, might have proceeded to create a school 

finance system diat addressed die "natural" but unequal circumstances of Texas' school 

districts, tiius perhaps avoiding the extensive and expensive school finance Utigation of 

Tex. S.Ct 
52 Edgewood Independent School District v Kirby, slip op. No. C-8353, at 9 (Oct. 2, 1989, 
:t.). 
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tiie 1980s and 1990s. Odier padis lead back to Rodriguez, and die reaUzation among 

plaintiffs in Texas and other states that equity in school funding would not be found at 

die federal level or in die U.S. Constitution's equal protection promises. A different 

finding tiiere might have deferted the rediscovery of die Education Article's "efficiency 

clause" to some other time and some issue other dian finance. 

The courts to date have faded to produce a definition of "efficiency" in its 

context in Section 1 of die Education Article. In the past decade they have dealt witii 

polarized viewpoints on what comprises efficient financing. Yet those poles are very 

different from die ones diat did batde in die Convention of 1875. The language of tiie 

Education Article represents a hard-fought compromise between two extremes, neither 

of which mesh with today's scenario. On one extreme were those who believed the 

state should pay only for the education of indigents and orphans; the middle and upper 

classes should pay aU expenses of educating their own chUdren personaUy. None of 

the parties involved m the Edgewood Utigation have advocated such a system. At the 

other extreme were those who believed the state should pay the fuU freight for 

everyone. While appeaUng in some comers, this too is more extreme than has been 

suggested by the Utigants in recent cases. 

Strict constmctionists wiU be hard pressed to distiU a definition of the term or 

die mtent of die framers from the Debates or Journals.. The intent of the framers was to 

draft an Article that would pass the convention. Perhaps in that desperate search for 

compromise die Select Committee has given today's jurists the greatest clue as it seeks 

a definition that has both meaning and mtegrity. Efficiency must be defined in terms 

relevant to today, radier tiian tiirough some contrived attempt to draw a definition from 

the combatants of a century ago. 
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General Conclusions; 

Too often, and for too long, Texans have chosen the expense of litigation ratiier 

tiian education. This attitude has become in itself an important part of die poUtical 

batties fought over school finance. What is "fair" and what is "efficient," using die 

terms in common vemacular, seem always to be at odds. 

The development of die Education Article has been guided by at least four 

factors that span parts of three centuries, and which wiU continue to wield significant 

influence. As Texas' population edges nearer tiiat pomt where it is termed a "minority 

state," the interaction of multiple poUtical and culmral components wUl influence the 

makeup and actions of die Legislamre and the Courts. The twentieth century 

technologies of communication and transportation may have reduced the sigruficance of 

Texas' vast size, but its geographic diversity wiU continue to provide different parts of 

the state, indeed different portions of some counties, with vastiy different mineral and 

industrial resources, and thus vastiy different tax bases. Sadly, the consistent and 

persistent resistance of Texans to taxation for education has changed Uttie. Among the 

many plaintiffs that have contested Senate BiU 351 are numerous districts wherem the 

residents object primarUy to the increase in taxes that wiU be necessitated in their 

district. Their objections in seeking to avoid paying for the education of children who 

reside in another neighborhood, or another part of the state, are reminiscent of diose in 

the convention of 1875 who considered such action equivalent to theft 

The efficiency issue is closely tied to Texas' socio-political diversity as well as 

problems created by geography and the location of its natural resources. Those who 

have protested the conditions of districts such as Edgewood often suggest solutions that 

would bring about discrimination against poor people in property wealthy districts. 

Such districts may be rare in other paits of the country, but in Texas, tiiey are common. 
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To find diem, one need only look to the rural counties of West Texas where tiie oU 

wealtii of a few has resulted in well-endowed schools, despite the poverty of many of 

the counties' inhabitants. 

If the patterns of the past are any predictor, Utigation over efficiency in 

financing probably wUl contmue into the next century. The Courts and Legislamre took 

about two decades each to finaUy settle die odier numerous issues tiiat were rooted in 

the Education Article but finaUy clarified in die courtroom, for example die creation of 

school districts, the authority to levy taxes, die assorted powers of die Legislature, and 

the allowable use of district funds. To compUcate matters, numerous odier issues may 

be challenged as "inefficient," among them the consoUdation of districts, die 

organization of districts, and perhaps even some academic issues. 

In the long mn, for the Legislature to create a system of financing that is 

efficient, as well as fair and equitable, it must mnovate a system funded sufficientiy to 

ignore in its aUocation process the property wealth of districts at both economic 

extremes. Before such a system is created, the undefined phrase "suitable provision" 

is ripe to enter the fray at bar. 

The first words of Section 1 of the Education Article of the Texas Constitution 

were taken from the tiie titie of a definitive plan for a state school system for the state of 

Vkginia m 1779, "A BUI for die More General Diffusion of Knowledge," presented by 

Thomas Jefferson. The plan included diree free years of education for boys and girls, 

to be continued at private expense. The best scholars in each of three levels of schools 

were to be selected and sent on to the next level, the chain ending with the best scholars 

of the grammar schools attending WUliam and Mary College for tiiree years at state 
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expense.53 The plan failed to pass the Legislature, not just die first time, but again in 

1817. Jefferson's work, however, influenced the efforts of men such as Horace Mann 

and Henry Barnard, whose thoughts in tum were reflected in the urgings of A.J. Yates, 

and the eloquence of Mirabeau Lamar. As die twentieth century comes to a close 

Texas education continues to languish under the "sectional jealousies and feeble and 

inefficient support" of which Lamar wamed more than 160 years ago. If Texans truly 

believe that the general diffusion of knowledge is essential to the preservation of the 

liberties and rights of the people, the tune has come for them to focus their funds and 

dieir energies on finaUy tmly estabUshing "an efficient system of pubUc free schools" 

for aU of Texas' children. 

53 R. CAMPBELL, L. CUNNINGHAM, R. NYSTRAND AND M. USDAN, THE ORGANIZATION 
AND CONTROL OF AMERICAN SCHOOLS 46-47 (1975). 
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