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CHAPTER I 

INTRODUCTION 

The municipal licensing power is one of the 

concomitants of governmental regulation over the economy. 

Although its thrust is primarily regulatory, the power in 

many cities to license produces significant revenue for 

city treasuries. Yet from either the standpoint of regu

lation or the production of revenue, municipal licensing 
2 

has received little attention from scholars. This study 

purports to examine municipal licensing in the State of 

Texas, and will do so by utilizing the Texas municipalities 

of Amarillo and Lubbock as specific case studies. 

General Definitions 

An official license is the public authorization of 

permission to carry on a business or trade or to perform 

See A. M. Hillhouse and Muriel Magelssen, Where 
Cities Get Their Money (Chicago: Municipal Finance 
Officers Association, 19^5)> P« 19, and also U.S., Depart
ment of Commerce, Bxireau of the Census, City Government 
Finances in 1966-67. Series GF 67, No. 2 (Washington, D.C.: 
Government Printing Office, I968). 

2 
Two of the better studies, in an otherwise 

limited area, are: Malcolm B. Parsons, The Use of the 
Licensing Power by the City of Chicar:o (Urbana, Illinois: 
University of Illinois Press, 1952), and Stuart A. 
MacCorkle, Municipal Police Pov/er to Re;;'ulate Business 
(Austin, TeiSsl Institute of Public Affairs, University 
of Texas, 1957). 



certain acts which are forbidden by law except to those 

who obtain such permission.-^ A municipal license may be 

issued only in accordance with statutorily defined powers, 

and it must be issued if all requirements of the laws are 

complied with by the license applicant. Professor Ernst 

Freund has defined licensing as the "administrative lifting 

of a legislative prohibition,"^ a definition which at 

first appears specious, for who but the legislative author

ity can make an action legal x̂ hich it has previously held 

illegal? Freund has clarified his statement by elabo

rating: 

The primary legislative thought in licensing is 
not prohibition but regulation, to be made effective 
by the formal general denial of a right which is then 
made individually available by an administrative act 
of approval.^ 

The "formal general denial of a right," and the 

determination of circumstances under which it may be 

selectively restored is a legislative function, while the 

actual grant of selective permission, on the basis of the 

legislatively designated guidelines, is an administrative 

%ugene Mc^^uillin, The l&vi of Municipal Corpora
tions (3rd ed., revised; Mundelein, Illinois: Callaghan 
and Company, 196^), section 26.01a. 

^Ibid. 

^rnst Freund, "Licensing," Encyclopaedia of the 
Social Sciences. V, p. 447* 

^Ibid. 



function. The same authority may perform both functions, 

but in municipal government, there is usually a separation 

of authority. I4alcolm Parson's statement in I950 remains 

applicable today: 

. . . the separation of powers is more generally 
adhered to, and in raunicii>al government at least, the 
city council usually decides the conditions of permis
sion, while the mayor and other officers see that they 
are carried out.7 

Licensing is a convenient means by which to sepa

rate and identify activities regulated by society. 

Licensing regulates the conditions for entry and may regu

late the conditions for maintaining the licensed position. 

The individual who vjishes to pursue a licensed activity 

must comply in either event, and he must assume the 

responsibility for securing permission and for fulfilling 

the conditions under which permission is granted. Failure 

to secure a license for what is legally a licensed activity 

exposes the violator to a penalty, while failure to observe 

the standardized procedure for the maintenance of a license 

once granted may produce an additional penalty and a 

revocation of the license. The licensing process sets 

apart those who lawfully engage in conditionally permissive 

activities from those who do not, and prescribes remedial 

action. The power to license or to refuse a license is 

'Parsons, The Use of the Licensing Power, p. 3. 
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normally accompanied by the power to suspend or to revoke. 

Generally, licensing regulates private activities 

in the public interest, which is protected by denying the 

right to engage in certain businesses or occupations until 

such time as permission is obtained from the public author-
Q 

ities.^ It may also be true that licensing occasionally 

satisfies the interests of private groups who seek govern

mental sanction for their vested position. Licensing can 

be used as a formalized political means of securing 

economic privilege by limiting entry. Licensed groups, 

who perhaps falsely confuse the public interest with their 

own, often exert pressure on the governmental agencies 

which apply licensing policy in an attempt to have their 

own interests upheld. When carried to its possible 

extreme, licensing may create and foster monopoly. The 

use of the licensing power is continually plagued by the 

possibility that it can become less an instrument of public 

o 

Ernst Freund, Administrative Powers Over Persons 
and Property (Chicago: The University of Chicago Press, 
1939), p. 118. 

^Parsons, The Use of the Licensin/^ Power, p. 2, 

For an excellent treatment of licensing 
"extremes," and the privileged position of occupational 

froups, see Milton Friedman, Capitalism and P'reedom Chicago: The University of Chicago Press, 1962), espe-
cially chapter nine, "Occupational Licensure," and see 
v̂ /alter Gellhorn, Individual Freedom and Governmental 
Restraints (Baton Rouge, Louisiana: Louisiana State 
University Press, I956), especially chapter three, "The 
Right to Make a Living." 



purpose than a method for sanctioning the favored position 

of private groups. 

Licensing has been called "the path of least resis

tance." Licensing, in the words of Professor Freimd: 

. . • lends itself equally to wide discretion and 
non-discretion, and private interests are usually able 
to accommodate themselves to it without undue diffi
culty. It is so convenient a method of checking the 
observance of governmental regulations that its 
permanence in the economy of legislation and adminis
tration appears to be assured; but the elaboration of 
administrative detail with a view to the most effective 
reconciliation of public and private interest will ^^ 
necessarily be a matter of prolonged experimentation. 

Under a licensing arrangement, in which stsuidards for 

operation are applied equally to all within the licensed 

category, private groups can adjust to the increased 

modern role of government with relative ease. At the same 

time, the governmental role is facilitated by the use of a 

convenient tool. The inherent problem is, as Freund 

suggests, the "effective reconciliation of public and 

private interest." A truly effective reconciliation may 

depend upon the precautionary measures taken to keep the 

licensing system from becoming dominated by those whom it 

is designed to control. 

Licensing may be used as a means by which to regu

late activities in the public interest, or it may be used 

^^Freund, "Licensing," p. ̂ 51. 

•̂ Îbid. 



primarily to produce revenues, or in some instances, to 

serve the combined Interests of regulation and revenue. 

The "police powers" of government equip the governmental 

unit with authority to license as a form of regulation, 

but when revenue production is the avowed goal, the 

13 license authority is derived from the power to tax. ^ It 

is proper to call a license for regulation a "fee," while 

a license for revenue is called a "tax": 

Licenses are issued under both the police power 
and the taxing power. Where a license is issued for 
regulation only and the fee paid does not exceed the 
cost of regulation, the term "license fee" is appro
priate. Where the charge goes beyond that and has the 
additional purpose of raising revenue, the term 
"license tax" is used.l^ 

Traditionally, cities in various states have regu

lated businesses and occui)ations with their police ix>wers 

while using their taxing powers over many activities to 

raise additional revenues. A study of the licensing power 

in Chicago in 1950 revealed that the Illinois city could 

not exact a license cost solely to raise revenue as an 

1*5 exercise of regulatory authority. -̂  vJhen the city chose 

to raise revenue, it had to use its power to tax, although 

both purposes could be served simultaneously in some 

-^McQuillin, Municipal Corporations, section 26.15, 
and see R. H. Lewis, "License and Occui)ation Taxes," Texas 
Municipalities. November, 1937, PP. 300-301. 

Ill 
"*• Hillhouse, Where Cities Get Their Money, p. 23. 

^Parsons, The Use of the Licensing Power, p. 6. 



instances. The study revealed, however, that regardless 

of the legal authority, significant revenues were derived 

from licensing. ' 

The administration of licensing policy is performed 

by a myriad of agencies operating within the administrative 

structure of the city. The burden for society and for 

government, in terms of the complexities involved in the 

application of policy is unavoidable, for: 

We must assume that modem social or economic 
phenomena that require legislative attention by reason 
of possibly injurious tendencies have become too subtle 
and too complex to be dealt with by simple prohibition. 
. . . If such prohibition is Impossible, and the 
extreme alternative of legislative non-intervention or 
neutrality seems likewise politically inadmissible, 
there remains as the readiest expedient the policy of 
supervisory control, unless indeed a remedy is to be 
found in communalization by municipality, state, or 
nation substituting administrative service for con
trol. -̂^ 

The inherent difficulty of standardizing policy among the 

many agencies so as to guarantee all affected individuals 

their rights under due process of law is of monumental 

propostion. Of primary importance is the amount of discre

tion which any particular administrative agency can enjoy 

in the application of policy. Generally, the greater the 

discretion, the greater the potential for abuse. Yet 

^^Ibid. 

17 
'Ibid., see chapter eight, "Revenues From Licens

ing," pp."I[55-178. 

18 
Freund, Administrative Powers, p. 580. 
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administrative discretion is sometimes justified on the 

basis that the flexibility necessary to meet peculiar 

situations can be achieved by its existence, //hen statu

tory language is exceedingly vague, the administrative 

a5:ency has little recourse but to rely upon its own judge

ment; the blame, when it exists, is not totally with the 

agency alone. 

Scope and Purpose of the Study 

The general purpose of this study may be stated 

simply as an attempt to fashion together in a systematic 

and analytical manner a pertinent description of the 

municipal licensing power over businesses and occupations 

in the State of Texas. Inherent in the general purpose 

are at least five derivatives: 

(1) to describe and evaluate the structuring of 

municipal licensing in Texas; 

(2) to consider the role of the licensing power as 

a means of implementing the police power of local govern

ments ; 

(3) to explore the potential of business and 

occupational licensing as a means of raising revenue for 

municipal governments; 

{k) to examine the administrative system through 

which the scheme of licensing is sought to be made 

effective; and. 
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(5) to inspect the relationship between those who 

apply regulation and those who are to be regulated. 

Within this study, the word "permit" will often be 

used interchangeably with the word "license." There is no 

precise line which can be drawn between the two, although 

a permit is sometimes construed to be more temporary in 

scope than is a license. " In fact, the two cities whose 

licensing policies are to be examined reveal no conscious 

effort to distinguish between the terras. One point to be 

made clear, however, is that only those licenses or permits 

which affect business and occupational activities directly 

are to be included in the study. Building permits and dog 

licenses, two of the more commonly known kinds of licenses, 

are not included, simply because the regulatory or revenue 

burden which they impose is not borne by any special busi

ness or occupational group. A building permit is required 

of anyone who seeks to build within the city, and a dog 

license is required for all dogs within the city, regard

less of ownership. The concept of selective permission is 

missing in each instance. 

Municipal franchises are also excluded from the 

study. Franchises may qualify as licenses under a rather 

loose construction, but actually, they constitute long 

^McQuillin, Municipal Corporations, section 26.01 
(a). 
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term privileges, and they are granted by legislative 
20 

authority. ^ The licensing considered in this study is 

issued by administrative authority, acting under legisla

tive guidelines. In addition, franchises sire usually 

considered to be forms of contracts, while licenses are 
21 

grants. Because of the limited nature of municipal 

franchises, and the nuances of the process by which they 

are extended, this study does not puri>ort to examine them 

closely. Most cities, including the two under considera

tion here, make it easy to separate franchises from 

licenses by listing them in separate categories of the 

budget. In certain instances, business activities which 

operate within the city under a franchise will employ 

individuals in positions which are subject to individual 

license or occui)ational tax provisions of the city. These 

occupations, for example, taxi drivers, will be included 

in the present study. 

^^See Hillhouse, Where Cities Get Their Money. 
p. 23, and Parsons, The Use of the Licensing Power, p. 2. 

•̂̂ •Hillhouse, V/here Cities Get Their Money, p. 23. 



CHAPTER II 

THE LEGAL SETTING OF MUNICIPAL LICENSING 

The legal fact that municipal corporations are 

creations of the state is firmly established in American 

government. Municipalities are imbued with no inherent 

powers of self-governance; the powers they wield are 

either expressly granted or legitimately implied from the 

state constitution and the laws of the state. The power 

of municipal governments has been given its most famous 

elaboration by Judge John F. Dillon, who proclaimed in 

"Dillon's rule": 

It is a general and undisputed proposition of law that 
a miuaicipal corporation possesses and can exercise the 
following powers, and no others; first, those granted 
in express words; second, those necessarily or fairly 
implied in or incident to the powers expressly granted; 
third, those essential to the accomplishment of the 
declared objects and purposes of the corporation -
not simply convenient, but indispensable.^ 

In 1923, Justice Butler acknowledged the acceptance of 

"Dillon's rule" by the United States Supreme Court: 

In the absence of state constitutional provisions safe
guarding it to them, municipalities have no inherent 

John F. Dillon, Commentaries on the Law of Munic
ipal Corporations (3rd edition; Mundelein, Illinois: 
Callaghan and Company, 1911), and McQuillin, The Law of 
Municipal Corporations, section 24.01. 

2 
Dillon, Commentaries on the Law. I, section 237. 

11 
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right of self-government which is beyond the 
legislative control of the state.3 

The narrow construction of Dillon's rule has been 

k followed rather closely by the American legal system, 

although one may wonder whether the modern complexities 

which confront a New York City, a Chicago, or a Houston 

will not one day be of such magnitude that the cities will 

be afforded new freedom in the effort to govern. Histori

cally, however, "Dillon's rule" has remained fast, and in 

Texas, a number of approaches have been used to accommodate 

the relationship between state and local government. 

Prior to 1858, incorporated municipalities in 

Texas, regardless of size, were governed through special 

charters enacted by the State Legislature.^ A few states 

still retain the si)ecial charter system, but Texas first 

altered it in 1858, then abandoned it (almost) in 1912. 

In 1858, the Texas Legislature passed "general law" stat

utes to be used for the governance of cities not yet under 

^Trenton v. New Jersey. 262 U.S. 182 (1923). 

Ibid., also see City of Clinton and Cedar Rapids 
V. MissourTTiver Railroad Company. 24 Iowa ^75 C1868). 

^Truman O'Quinn, "History, Status and Function of 
Cities, Towns and Villages," Texas Vernon's Annotated Civil 
Statutes, volume 11^, p. xxi, and see Arthur W. Bromage, 
"Home Rule: Yesterday, Today, Tomorrow," Texas Town and 
City. April, 1964, p. 15. 

0'<iuinn, "History, Status and Function," p. xxiii. 
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a si)ecial charter.' The charter system was allowed to 

continue until the adoption of the "home rule" amendment, 

which created a third approach to local government. For a 

time after the passage of the home rule amendment, the 

legislature continued to issue and amend special charters 

for cities who sought them, but this practice was declared 

unconstitutional in 1920. Another legal decision in 1929 

emphasized that all special charter i>owers had been with

drawn from the legislature by the home rule amendment.^ 

Cities governed by special charter prior to 1912 have been 

allowed to continue in that category if they desire, but 

the legislature has no power to create additional special 

charters in lieu of a constitutional amendment to that 

effect.^^ 

Each approach signified an attempt to cleurify the 

legal basis for local government; and each sought to pro

vide adequately for the individual needs of the cities. 

The ciuDbersome nature of the special charter system contrib

uted to its demise although it reflected probably the 

strongest infusion of Dillon's rule, for the State created 

each individual charter. A second category for 

^Ibid. 

^State of Texas v. Vincent. 217 S.W. 402 (1920). 

^Ex parte Norton. 21 S.W. (2d) 663 (1929). 

^^Ibid. 
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municipalities was developed by the "general law" statutes, 

which created a general endorsement of procedures and 

eliminated the need for special legislative action to 

guide each municipality. Yet, either singularly or col

lectively, special chsû ters and general laws did not seem 

to be enough, and in response to growing demands for new 

methods, the famous "home rule" amendment was passed in 

1912.-̂ -̂  

Home rule is the authority of a city to draft and 

12 adopt a charter for its own government. Most scholars 

credit its beginnings to the state of Missouri, which 

passed a home rule amendment in 1875, ostensibly for the 

purpose of giving the city of St. Louis special authority. ^ 

Since that time, the home rule movement has grown in popu

larity, and a number of states have followed the lead of 

14 Kissouri. 

Home rule represents a serious departure from 

either special charters or general law classifications, 

but the new freedoms allowed home rule cities have not 

•̂ "̂ O'Quinn, "History, Status, and Function," p. xxiii. 

12 
Texas, Constitution, article XI, section 5. 
^Bromage, "Home Rule," p. 15; William 3. Munro, 

The Government of American Cities (New York: MacMillan 
Company, 1934), p. 61; Anwar Syed, The Political Theory of 
American Local Government (New Yorkl Random House, 1968), 
p- 87. 

14 J-

Bromage, "Home Rule," p. 16. 
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gone so far as to undermine Dillon's rule.^^ Home rule 

cities remain subordinate to their respective state 

governments, but they are afforded more opportunities to 

develop individual procedures. One source has called home 

rule "a release from legislative leading strings." 

In Texas, most of the major cities are home rule, 

including Amarillo and Lubbock, the two municipalities 

considered within this study. Amarillo accepted its new 

status in 1913, while Lubbock followed in 1917.''"'̂  The 

Texas home rule amendment reads as follows: 

Cities having more than five thousand (5,000) inhabi
tants may, by a majority vote of the qualified voters 
of said City, at an election held for that purpose, 
adopt or amend their charters, subject to such limi
tations as may be prescribed by the Legislature, and 
providing that no charter or any ordinance passed 
shall contain any provision inconsistent with the 
Constitution of the State or of the general laws 
enacted by the Legislature of the State; . . .18 

Cities with populations of 5,000 and above have 

the option of either drafting their own local charters or 

IQ of using the general laws of the State. ^ According to 

the i960 Federal Census, 181 Texas cities liad populations 

^Syed, American Local Government, p. 87. 

Bromage, "Home Rule," p. 16. 

'Information derived from The Texas Almsmac and 
State Industrial Guide 1970-71 (Dallas, Texas: A. H. Belo 
Corporation, 1970), p. 593. 

18 
Texas, Constitution, article XI, section 5. 

"•-̂ Ibid. 
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of at least 5,000, and only twenty-one of those cities had 

failed to adopt a home rule charter.^^ By March, I969, 

Texas home rule cities numbered 188, a few of which had 

adopted charters before falling below the population stan-

21 
dard. Once a city has become home rule, it may remain 

in that status even if it loses population in an amount to 

force it below the constitutional requirement. Regardless 

of the nuances of home rule, however, its popularity with 

Texas cities is undeniable. 

For purposes of municipal licensing, home rule 

cities in Texas are given a blanket grant of power to 

license any lawful business, occupation or calling that is 

22 susceptible to the police i>ower. This is in keeping 

with the rather broad doctrine of home rule which has 

evolved in the State. A 1964 article stated: 

Although not the first of the home rule states, 
Texas is to be credited with an unusually flexible 
concept of constitutional home rule. The Texas home 
rule amendment allowed cities to adopt or amend char
ters, subject to limitations prescribed by the 

^The Texas Almanac, p. 593. 

^^Ibid. 

Texas Vernon's Annotated Civil Statutes. Article 
1175, section 23. Police pcMers are usually considered to 
include powers over all matters affecting the peace, order, 
health, morals, convenience, comfort, and safety of citi
zens. Municipal corporations are generally thought to 
have the power to safeguard the health, comfort, and 
general welfare of their inhabitants by such reasonable 
regulations as are necessary for the purpose. See 
McQuillin, The Law of Municipal Corporations, section 24.33. 
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legislature. Ultimately, through judicial 
interpretation, Texas language came to mean that a 
city has the initial power to act, subject to the 
restrictions of a general state law.23 

In testimony to the latitude extended to home rule 

cities, a recent state appellate court decision upheld the 

near plenary powers of municipal home rule charters. 

General law cities are required to await more specific 

authority before they can act, which is apparently the 

gist of the difference between the general law and home 

rule cities of Texas. Potentially, home rule cities are 

stronger, due to the breadth of the home rule doctrine, 

but in practice, the difference is not so pronounced, 

because the legislature has passed specific laws which 

enable the general law cities to perform almost as many 

functions as any home rule city has dared to undertake. 

The extent of home rule power has never been fully tested; 

the refusal by Fort Worth, Texas voters of a proposed 

municipal income tax in 1958 averted what might have been 

a true test, and deprived the cities in Texas of an oppor

tunity to determine in court their authority to impose 

3Bromage, "Home Rule," p. 16. For an interesting 
description of the city-state licensing relationship in 
another state, see Rondell B. Hanson, "Business Licensing; 
The City-State Conflict in California," California Law 
Review. XLIX (May, I96I), pp. 331-339. 

(1967). 
^ \ a g s t a f f V. City of Groves. 419 S.W. (2d) 441 
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such a levy. ^ In relation to licensing, only the future 

will determine the actual differences in the licensing 

powers of the two kinds of municipalities. 

Extensive case lav; has developed the general out

line for municipal control over businesses and occupations 

vrhether home rule or general law. When regulatin^^ a 

particular business, either kind of municipality may 

impose reasonable restrictions on the conduct of that 

business, but unreasonable restrictions, as for example, 

26 an extreme license, are void. The power to prohibit is 

not to be achieved through the use of the licensing 

27 power. ' In exceptional circumstances, the municipal 

power to regulate may be extended far enough to provide 

for prohibition, but the method of doing so must not be 
28 

the license fee. Fiu?ther, the State may exclude certain 

businesses and occui)ations from local licensing, and it 

follows that a business authorized and licensed by the 

^Account taken from Lynn F. Anderson. "Money for 
Metropolis: The Continuing Search in Texas," Public 
Affairs Comment. XIII (January, I967), p. 4. 

^^In re Goldbur;^. 200 S.W. 386 (I9I8). 

^"^Houston Credit Sales Company v. City of Trinity. 
269 S.W. (2d) 579 (1954). 

^^Peters v. City of San Antonio. 195 3.W. 989 (1917); 
Parker v."City of Fort Worth. 281 S.W. (2d) 721 (1955). 
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State may not be prohibited by a municipality.^^ Also, 

the operation of a business or an occupation prohibited by 

the State may not be authorized by a city.-̂ ^ A city may 

not license the commission of a crime or wrong, as the 

City of San Antonio painfully discovered when local offi

cials in that city erroneously issued a license to a 

prosperous bawdy house shortly before the turn of the cen-
31 

tury.^ After a period of time, the San Antonio officials 

determined their error, and closed the bawdy house. The 

proprietress yielded easily to the mandatory closing, but 

filed suit to recover the money she had i>aid in license 

fees. It is unclear whether she ever recovered her money, 

but her efforts produced an embarrassing reminder of the 

local government's subordination to the State. The legal 

mandate is now clear; a city cannot tax and license a 

bawdy house.^ 

Licensing, when used as a form of regulation, 

includes the power to provide for reasonable examinations 

to determine the knowledge of those who seek to pursue 

^^Berry v. City of Fort Worth. 124 S../. (2d) 842 
(1939); In re Goldburr:. 200 S.W. 386 (1918). 

-̂ Ĉity of San Antonio v. Schneider. 37 S.iv'. 767 
(1896); McDonald v. Denton. 135 S.W. 1148 (I9II); Spencer 
V. Fenchler. 180 S.W. 597 (1915). 

-̂̂ City of San Antonio v. Schneider. 37 S.W. 767 
(1896). 

^^Ibid. 
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selected occupations.33 i^ ̂ he interest of public health, 

medical examinations may be required prior to the issuance 

or refusal of a license.3^ The power to regulate includes 

the power to enforce through the imposition of appropriate 

penalties; thus, licensing may be accompanied by the deno

tation of specific penalties for failure to comply.3^ And 

under its police power, a municipality may v:ithdraw a 

license or permit it has previously granted.3^ The 

reasonableness of an ordinance may not be questioned when 

express legislative authority to pass such an ordinance 

has been given to a municipality; the ordinance may be 

subject to attack on constitutional grounds alone.3' 

Texas cities are given authority to levy special 

taxes on selected occupations. Unlike the license fee, 

which emanates from the police power, occupational taxes 

are derived from the constitutional power to tax.3° 

^^Trewitt V. City of Dallas. 242 S.W. 1073 (1922). 

^Langley v. City of Dallas. 252 S.W. 203 (1923). 

^^Sitterle v. Victoria Cold Storage. 33 S.W. (2d) 
546 (193077" 

3°Invader Oil and Refinin°: Company v. City of Fort 
Worth. 229 S.W. 616 (1921): City of Dallas v. Hogers.T^ 
S.W. (2d) 117 (1952). 

"̂̂ Chimene v. Baker. 1^ S.W. 330 (I903); Invader Oil 
and Refining Company v> City of Fort Worth. 229 S.W. 616 
(I92I). 

-̂  MoQuillin, The Law of Municipal Corporations, 
section 26.02. 
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Historically, license fees have been used as a means of 

regulation, while occupational taxes have been used to 

produce revenue, at least in most states. In Texas, the 

distinction has been acknowledged,-^^ but inspection tends 

to reveal that even occupational taxes seem to be more a 

tool of regulatory policy than a producer of revenue, at 

least on the municipal level. At the state level, occu

pational taxes have long been used to produce significant 

40 revenues. 

The state courts have generally interpreted that 

regulatory license fees may also produce incidental 

revenues, while occupational taxes may be incidentally 

41 regulatory. The two are not necessarily antagonistic, 

42 and they may be imposed together. One may be used to 

reach where the other cannot; for example, the licensing 

3^Sam's Loan Office v. City of Beaumont. 29 S.W. 
(2d) 1089 (1932): City of Fort Worth v. GuinBefinin.q: 
Company. 83 S.W. (2d) 610 (1935), and see R. R. Lewis, 
"License and Occupation Taxes," Texas Municipalities. 
November, 1937, p. 300. 

For an interesting account of the role of occu-
pation taxes in Texas Government see Read Granberry and 
John T. Potter, "Some Texas Tax Trails," The Texas Quar
terly . VII (Winter, 1964), 125-42, and see E. T. Miller, 
"The Historical Development of the Texas State Tax System," 
The Southwestern Historical <^uarterly. LV (July, 1951), 
1-29. 

Atkins V. State Hignway Department. 201 S.W. 226 
(1918). 

^^Ex parte Townsend. 144 S.W. 628 (1911). 
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of certain mechanical trades, despite the Constitutional 

provision that "persons engaged in mechanical and agricul

tural pursuits shall never be required to pay an occupation 
43 

tax." ^ In this instance, the courts of the State have 

willingly acknowledge a distinction. 

Occupation taxes must be equal and uniform, and 

municijal occupation taxes must not exceed one-half of the 

tax levied by the State on the same occupation. If the 

State does not levy a tax, then neither can the cities,^ 

Yet, when the State levies a tax, the cities cannot in 

every instance levy a similar tax because the State may 

choose to exclude some occupations from dual liability. 

Gross receipts taxes on various utilities provide ample 

illustration of the ability of the State to levy taxes on 

selected activities while refusing the cities the right to 
47 

do so. ' 

In some areas a gradual transition from municipal 

control to state regulation has occurred, taking with it a 

significant portion of municipal licensing. Uniform 

3Texas, Constitution, article VIII, section 1. 

44 
Ibid.. sections 1 and 2. 

^^x parte Patterson. 116 S.W. (2d) 745 (1938). 

46 
Neiman Marcus Company v. City of Houston. 109 i>.W. 

(2d) 543 (1937). 

p. 301. 

47 
'R. R. Lewis, "License and Occupation Taxes," 
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statewide standards for food establishments have been 

developed, while the regulation and licensing of barbers, 

plumbers, beauticians, and doctors, to name a few, is 

48 
accomplished through statewide authority. There are 

cooperative efforts, as in the case of plumbers and food 

establishment proprietors who find themselves liable to 

statewide standards but find the standards applied by some 

agency of local government acting under specific authority 

from the State. In addition, the cities of Texas have 

simply chosen not to regulate and license many activities 

which are regulated by the State, even though the cities 

most likely have the power to regulate many of them. 

48 
For an attempt to develop a "model" licensing 

system, see "A Model Professional and Occupational 
Licensing Act." Harvard Journal on Legislation. V (November, 
1967), p. 67-81. 



CHAPTER III 

LICENSING IN AMRILLO 

The City of Amarillo was first incorporated in 

I892, but its municipal government was legally suspended 

from I894 until March, 1899.*'' A financial crisis within 

the city, resulting from attempts to exercise control and 

levy taxes over a rather large but sparsely populated area 

led to numerous hearings and injunctive proceedings which 

culminated in the suspension of municipal activities. 

Re-incorporation proceedings were initiated in 1899, and 

on March 8 of that year, city voters reinstated Amarillo's 

incorporated status.3 The error of over-extension was not 

repeated; whereas the original city contained 3,300 acres, 

4 the new incorporation encompassed only 925 acres. 

Amarillo became a "home rule" city in 1913, when 

city voters overwhelmingly approved a proposed city 

Sallie R. Boaz, "A History of Amarillo, Texas," 
(unpublished Master's thesis. The University of Texas, 
1950), p. 120. 

Arthur S. Carnahan, "Sketches of Amarillo," 
Addendum to The Charter of the City of Amarillo. I960, 
p. 43-44. 

^Ibid., p. 44. 

4 
^Ibid. 

24 
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charter.-^ It thus became one of the first cities in Texas 

to take advantage of the new "home rule" constitutional 

privilege. The city's population at that time of 9,957 

(1910 census) qualified it for home rule, which was made 

available to cities of 5,000 and above.'' 

The city charter was drafted by a special fifteen 

man commission, chosen through a nomination and election 

process designed to avoid the factional disagreements 
p 

which were anticipated. The charter, considered brief by 

most standards, contained seven distinct articles, which 

remain today. Each of the articles has been amended, but 

the structure of the document remains very nearly the same 

as it was at its creation almost sixty years ago. 

The power to license has been firmly established by 

the Amarillo charter; 

(Said City shall have the power) . . . To license any 
lawful business, occupation or calling that is sus
ceptible to the control of the police power, and to 
license, regulate, control or prohibit the erection of 
signs or billboards; 
. . . To license, tax and regulate or suppress and 
prevent hawkers, peddlers, and pavmbrokers; . . . 
. . . To license, tax and regulate the charges of 
fares made by any person, firm or corporation, ov̂ n̂ing, 
operating or controlling any vehicle operated for the 

^oaz, "A History of Amarillo, Texas," p. 122. 

Ibid., also see Texas Almanac and State Industrial 
Guide 1970-71. p. 593. 

"''Boaz, "A History of Amarillo, Texas," p. 122. 

®Ibid., p. 120. 
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carriage for passengers or freight for hire, on the 
public streets of the city. . . .9 

Article III, section 1 of the charter authorizes 

the city to grant and issue licenses, to direct the manner 

of issuing and registering the licenses, and to fix the 

fees for each license. Further, the article states that 

no license shall be issued for a period greater than one 

year; ostensibly, they may be issued for shorter periods. 

The twentieth century has brought a steady, reason

ably ordered pattern of growth to Amarillo."^^ Zoning and 

planning ordinances were first established in 1931, and 

reflected the early will of the community to regulate the 

continued expansion of the city. The environment is 

much changed since 1913, but from the general grants of 

authority given to a home rule city by the Texas Constitu

tion, and from the guidelines of its own charter, Amarillo 

has developed various licensing provisions designed to 

insure responsible government within its jurisdiction. 

The evolution of licensing reflects the growth of the city. 

Early occupational and business licensing 

^The Charter of the City of Amarillo. Texas, 
(hereinafter cited as the Amarillo Charter) article I, 
section 22. 

^^Araarillo's official population in i960 was 
137,969, which ranked the city as the eighth largest in 
Texas. See the Texas Almanac and State Industrial Guide 
1970-71. p. 593. 

^"^Carnahan, "Sketches," p. 44. 
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practices are difficult to trace. Available city records 

date to 1918-19, but offer little insight into early 

policies. An audit report for 1918-19 reveals that 

licenses and business permits totalled $1,235.00, out of a 

total general fund revenues of $92,460.54.^^ With the 

exception of auto service permits, the licensing categories 

are not delineated on city records for that year. Buried 

within the audit report is the auditor's admonition that 

"occupation, plumbers, service vehicles and other licenses 

should be carefully checked up by the City's office staff," 

as if to imply that previous administration had been some

what haphazard. -̂  Generalizations based upon such sketchy 

information are admittedly tenuous, but judging from the 

lack of adequate records and from the small amount of 

revenue generated by licensing it seems likely that licens

ing fulfilled a very small role in early municipal affairs. 

In the fiscal year 1928-29, Amarillo grossed 

$8,312.70 from occupational and business licensing. 

General fund revenues totalled approximately ;J667,000.00 

for that year. By 1938-1939, licensing revenues had 

increased to $14,973.06, but had failed to achieve any 

12 
H. V. Robertson and Comjiany, Audit Report for the 

City of Amarillo. Texas. 19I8-I9, p. 4. 
-̂ Îbid., p. 1. 
14 
•̂  The Annual Budget. City of Amarillo. Texas. 

(hereinafter cited as the Amarillo Budget) 1928-29. 
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significant percentage increase within the general 
15 

revenues. -̂  Much of the actual dollar increase resulted 

from the addition of liquor, beer, and wine licenses after 

the repeal of prohibition, which amounted to approximately 

$7,000.00. The general category of "occupational 

licenses" actiially declined in revenue production when the 

years of 1928-29 and 1938-39 are compared. "̂^ 

Business and occupational licenses produced 

$27,595.93 for the fiscal year 1947-48.'''̂  3y that year, 

general fund revenues had increased to $1,317,997.28, thus 

licensing contributed approximately two per cent of total 

19 revenue. ^ During the nine year period from 1938-39 to 

1947-48, liquor licenses once again accounted for most of 

the increase in licensing revenue, increasing from approx-
20 

imately $7,000.00 annually to 5^16,600.00. "Occupatioiial 

licenses" decreased over the same period. Ten years later, 

licensing had increased to more than 1^40,000.00, but had 

failed to match the percentage increase in general reve

nues, which climbed from approximately ^^1,318,000.00 in 

^^Amarillo Budget. 1938-39. 

^^Ibid. 

•̂ "̂ Ibid. 

^^Ibid.. 1947-48. 

^^Ibid. 

^^Ibid., 1957-58. 
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1947-48 to almost $5,000,000.00 by 1957-58.^"^ For the 

first time since the abolition of prohibition, revenues 

derived from liquor licenses declined in 1957-58, falling 

to less than $12,000.00 for the year.^^ The liquor 

license decrease was compensated for by the city's 

increased levies on food handling establishments and meat 

and poultry slaughterhouses. ^ The general category "busi

ness and occupational licenses" also exi)erienced a 

24 
statistical increase, rising by over ^2,300.00 

The most recent available data for Amarillo reveal 

that licensing revenues and activities continued to expand 

during the 1960's. In the fiscal year 1967-68, for example, 

business and occupational licenses totalled almost 

$70,000.00, a statistical increase of approximately 

seventy-five per cent above the figures of ten years ear

lier.^ The city's general revenues increased from 

^4,882,857.00 to $9,093,914.00 during the same period, or 

at a rate only slightly faster than the licensing revenue 

increase. Perhaps in testimony to the growing regulatory 

^^Ibid.. 1957-58. 

^^Ibid. 

^^Ibid. 

24 ^^Ibid. 

'̂̂ Amarillo Budget. 1967-68. 

^^Ibid. 
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function of the modern municipality, Amarillo's present 

budget reveals a wider range of business and occupational 

licensing. Today, the city continues to license most of 

the State's traditionally licensed activities, but has 

added new categories, for example, ice cream manufacturers 

and retailers, heating and air conditioning installation, 

dance halls, various kinds of electrical skills, and most 

recently, commercial roofers.^ 

The following categories of business and occujja-

tional licensing, many of which have several sub-divisions, 

are found in Amarillo. Included are the following;: 

(1) liquor, beer and wine establishments; (2) food handling 

establishments; (3) food handler permits; (4) ice cream 

manufacturers and retailers; (5) milk producers and pro

cessors; (6) electricians; (7) roofers; (8) dance halls; 

(9) heating and air conditioning installation; (10) taxi 

cab drivers; (11) general occupational licenses, which 

include (a) garbage and trash collectors, (b) sign erec

tors, (c) house movers, (d) massage establishments, 

(e) private detectives and private patrols, (f) peddlers, 

(g) itinerant vendors, (h) septic tank cleaners, and 

(i) persons in the business of sign erection, or persons 

in the employ of sign erectors. 

^The Code of Ordinances. City of Amarillo. Texas. 
(here inafter cited as the Amarillo Code). 
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It is impossible to determine the exact number of 

businesses and occupations which have been licensed by the 

City of Amarillo throughout its history, for records are 

woefully inadequate. It seems safe to assume, however, 

based on knowledge of several additional licenses and upon 

growing revenue totals from licensing, that the city's 

function to license has increased significantly. Perhaps 

this may be taken as a reflection of at least two circum

stances; (1) a growing demand for regulatory activity 

within the modern city, and (2) increases in the numbers 

affected by most licensed categories, regardless of the 

adding of new categories. 

Amarillo is organized under the council-manager 
28 

form of government. Within this structure, the council 

is generally conceded to be the policy-making body for the 

city, while the manager directs city administrative pro

cedures. Licensing ordinances are either passed or refused 

by the city council, and occasionally, previous licensing 

ordinances are repealed or altered. Usually, the council 

responds to demands made by interested individuals, 

whether private citizens or public servants, who seek to 

regulate activities for some specific purpose. A notable 

example of this is the most recently created licensing 

po 

Amarillo Charter, article V, sections 1 and 20. 
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ordinance in the city, the licensing of roofers.^^ 

Amarillo was battered by a spring hailstorm of unusual 

proportions in June, I969, with much resultant property 

damage, particularly to house rooftops. The demand for 

roofers increased immediately, and caused a number of 

roofing firms to move into the city from other locations. 

Various experiences over the city revealed the "fly-by-

night" character of a few of the firms. Shoddy workmanship 

and generally unsatisfactory practices became widespread. 

Interested individuals and affected persons petitioned the 

city council to pass legislation to help protect the city 

homeowner from the transient firms. Although the council 

was either unable or unwilling to act quickly enough to 

license most of the firms involved in treating the effects 

of the 1969 storm, it did eventually pass an ordinance 

requiring roofing firms to be licensed by the city in 

order to transact business within the city. The roofing 

ordinance, which became effective on March 9, 1970, levied 

a fee of #20.00 per year on each firm, and in one month's 

time had enriched the city treasury by $320.00, while 

theoretically imposing some measiu?e of regulation on the 

^̂ Miuiicipal ordinance no. 4038. passed by the 
Amarillo City Commission, February 9, 1970. 
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roofing business and protecting vulnerable homeowners.^^ 

The roofing ordinance is exemplary of the regula

tory motive in most of Amarillo's licensing. J. C. Lilly, 

Amarillo's Director of Finance, gave assurance in a recent 

interview that city licensing policies are viewed from the 

standpoint of regulation, and that in no sense is licensing 

used to generate revenues for the city.-̂  Mr. Lilly 

stated that none of the licensed activities actually 

returned revenue to the city in an amount equal to the 

cost of regulation, although a certain percentage is 

defrayed. The Amarillo official noted that the city had 

always used licensing to help regulate, and would probably 

not look to licensing as a substantial producer of revenue 

in the futiire. He acknowledged the distinction between a 

license fee and an occui>ational tax, but denied that any 

of the occupations licensed or taxed by the city could 

legitimately be known as an occupation tax. A number of 

other city officials echoed Mr. Lilly's statements, in 
32 

separate interviews conducted with them.^ 

^^Account taken from private interviews with J. C. 
Lilly, Director of Finance for the City of Amarillo, and 
Thomas Thompson. Director of Accounting for the City of 
Amarillo, May 14, 1970. 

^^J. C. Lilly, private interview. May 14, 1970. 

•̂  Robert Massengale, Internal Auditor for the City 
of Amarillo, private interview. May 13, 1970; Thomas 
Thompson, Director of Accounting, and Sidney Glascow, 
Assistant City Auditor, private interviews, Itoy 14, 1970. 
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Categories of Licensin̂ :̂ 

Alcoholic Beverage Sales 

It is well established that a home rule city may 

regulate the sale of alcoholic beverages within its desig

nated jurisdiction.^^ The Texas Liquor Control Act 

imposes restrictions upon the sale of intoxicating bever

ages, but it was not intended to limit the police powers 

of a home rule city and it has not been construed to 

exclude the municipalities from the regulating of liquor 

sales within city boundaries.-^ Amarillo makes extensive 

use of its power to license establishments which brew, 

store, or sell alcoholic beverages. The city defines areas 

in which alcoholic beverages may be sold, and levies 

license fees for each of the many categories defined by 

the city's ordinances.-'^ In actual practice, Amsirillo 

does not issue alcoholic beverage licenses until the appli

cant has become licensed by the State.-̂  The proposed 

city license fee is held in escrow by city authorities 

until the State issues its license. iVhen the State 

^^Tritico v. Texas Liquor Control Board. 126 S.W. 
(2d) 738 (1939). 

^Eckert v. Jacobs. 142 S.w. (2d) 374 (1940); City 
of Clute V. Linscomb. 446 S.W. (2d) 377 (1969), and see 
James J. Leonard, Jr., "Liquor License—Privilege or 
Property?" Notre Dame Lawyer, XL (February, 1965), 203-216. 

^^Amarillo Code. I, 13-3, 1^, 18. 

^^Ibid.. 13-8, 15. 
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license is issued, the city then issues its license and 

gives it the same effective date as the State.^^ City 

authorities are asked to certify to state authorities that 

no local ordinances will be violated by the issue of a 

state license. In that regard, the two levels of govern

ment work rather closely in the determination of license 

issuance. 

Amarillo also follows the State in the regulation 

of an alcoholic beverage establishment once the licenses 

have been issued and the establishment has begun to 

conduct business.-' City authorities have stated that 

considering the dual licensing policies which apply to 

alcoholic beverages, expedience is best served by following 

the State in procedural techniques.^^ That is not to 

imply that cities have no independent authority, for state 

legal precedent exists to the contrary. In one instance, 

the refusal to issue a liquor license in the southwest 

portion of Amarillo was upheld by the Texas Court of Civil 

40 
Appeals as a legitimate fimction of the city. Of par
ticular interest was the fact that the area in question 

"̂̂ J. C. Lilly, private interview. May 14, 1970. 

^ J. C. Lilly and Katheryne Burwell, City Secretary, 
private interview. May 14, 1970. 

^^Ibid. 

Discoiint Liquors v . Texas Liquor Control Board. 
420 S.W. (2d) 422 (1967). 
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was legally "wet," but had been declared off-limits to 

alcoholic beverage sales by city ordinance. The Appeals 

Court cited as precedent Terretto v. State of Texas. 215 

S.W. 329 (19I8), which stated: 

When authorized by its charter, a municipal cor
poration may, by ordinance duly enacted, designate the 
localities within its corporate limits wherein the sale 
of intoxicating liquor licensed under the state law 
may be sold, and making it unlawful to sell elsewhere 
within the bounds of the city.^1 

And the Amarillo Charter specifically provided for such 
42 

regulation. 

Municipal action of this kind has been determined 

to constitute a mere regulation of sale and is not a 

specific prohibition. Therefore, it is not in violation 

of the general stricture that a municipality may not 

prohibit an action the State allows. ̂  

Amarillo has exercised its prerogatives in liquor 

44 licensing since shortly after the repeal of prohibition. 

Specifically, two kinds of alcoholic beverage licenses 

have been defined by city ordinances: one for "h£u:'d" 

^^Terretto v. State of Texas. 215 S.W. 329 (1918); 
and see Texas Vernon's Annotated Penal Code, article 666, 
section 24. 

42 
Amarillo Charter, article II, section 22. 

^^Garonzik v. State of Texas. 100 S.W. 374 (I906); 
In re Goldburg. 200 S.W. 386 (1918); Berry v. City of Fort 
Worth. 124"sTw. (2d) 842 (1939). 

City liquor ordinances date to September 5, 1933. 
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liquor, and one for beer and wine.^ "Hard" liquor 

licenses, the most common of which is the license for the 

retail package store, have produced the greatest amount of 

revenue for the city. Retail package stores are required 

to pay an annual license fee of $125.00 to the city, while 

wholesale package stores are required to pay :;J625.00 each 

46 
year. The combination produced approximately $10,000.00 

47 
in 1968. ' Beer and wine licenses, which have lagged far 

behind "hard" liquor licenses in the past, are now experi

encing a substantial increase, due largely to a new, 

liberal city ordinance which allows the sale of beer and 

wine in restaurants formerly outside the permissible area 

48 for alcoholic beverage sales. Retail beer and wine 

licenses for on-premise consumption (which is applicable 

to restaurants) are sold for #15.00 on an annual basis. ̂  

'Wholesale beer and wine distributors are licensed by the 

city for ilOO.OO per year.^ In recent years, beer and 

wine licenses have averaged about $3,000.00 annually in 

revenues for Amarillo, but the license income is running 

^^Amarillo Code. I, 13-1^, 18. 

^^Ibid.. I, 13-18. 

^"^Amarillo Budget. 1969-70. 

^^Amarillo Code. I, 13-3. 

^^Ibid.. 13-14. 

^^Ibid. 
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ahead of that figure for 1970.̂ "̂  

In total, Amarillo receives approximately 

^15,000.00 annually from alcoholic beverage licenses.^^ 

It is anticipated that this category will continue to 

constitute an important portion of licensing revenue and 

will continue to occupy a position of relative high prior

ity within the city's sphere of regulation. 

Licensing in the interest of public health 

Food products 

The protection of public health through the regu

lation of food products lies easily within the purview of 

the municipal police power.-̂ -̂  In its effort to protect 

public health, the City of Amarillo has imposed substantial 

restrictions, including license fees upon the following: 

(1) regular food handling establishments; (2) milk pro

ducers and processors; (3) ice cream manufacturers and 

retailers; and, (4) slaughterhouses. 

In some instances, a regulation is applied under 

the auspices of both the state and local health authorities. 

Milk producers and processors are regulated according to 

the provisions of the Texas Milk Grading and Labeling Law 

^^Amarillo Budget. 1969-70; Robert >iassengale, 
private interview, Itoy I3, 1970. 

^^Amarlllo Budget, 1969-70. 

^^x Parte Vaû ĥn. 246 S.W. 373 (1922). 
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and to some degree by the Texas Specifications and 

54 
Requirements Act.^ The latter has been supplemented by 

local ordinance, and milk producers and processors are 

regulated by the combination of authority. Both producers 

and processors are required to pay specific fees in order 

to conduct business within Amarillo.^^ 

State statutes cover meat and poultry slaughter

houses, but they too, are subjected to additional 

regulation by the city.^ Amarillo levies special permit 

fees on slaughterhouses, and bases the fee primarily upon 

the city's cost of inspecting the slaughterhouse facili-
57 

ties.^' The insi)ection costs are in turn dependent upon 

the number of pounds of processed meat to be inspected.^ 

^Amarillo Code. I, 10-73, 74. 

^^Ibid., 10-74 (c), which levies annual i)ermits as 
follows; Milk producers, or operators of dairy farms -
<i200.00; milk plant operators which distribute milk or 
milk products to retailers, consumers, and distributors -
$200.00; milk plants which sell raw milk only to other 
milk processors - |20.00; operators of dry milk plants -
$25.00. 

^^Ibid., 10-129. For municipal authority to 
regulate, see Texas Vernon's Annotated Civil Statutes, 
article 1015, sections 5 and 31, and article 1175, section 
19. Also see Sitterle v. Victoria Cold Storapce Company. 
33 S.W. (2d) 546 (1930). 

"̂̂ Amarillo Code. I, 10-133. 

^^Ibld., 10-133 (d), v/hich establishes the following 
inspection fees: 500 pounds - ;J9.00; 501-1,000 pounds -
$18.00; 1,001-5,000 pounds - y;27.00; 5,000-10,000 pounds -
^36.00; 10,001-20,000 pounds - ;i?45.00; 20,000-50,000 
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In addition, an annual fee of 4>5.00 is charged each meat 

and meat food processing establishment located within the 
59 

city.^^ The city's revenues from meat inspection fees 

amounted to i|8,129.00 in 1968.^^ 

The manufacture and sale of frozen desserts is 

regulated by an Amarillo city ordinance designated as "an 

exercise of police power for the protection of the peace, 

health, safety, and general welfare of the people. . . ." 

Wholesale ice cream manufacturers are assessed an annual 

fee of $200.00, while retail outlets pay ^25.00 each 
62 

year. Although the intent of such licensing is clearly 

regulatory, these two fees totalled almost $4,000.00 in 

1968. -^ Both ice cream manufacturers and retailers are 

required to comply with extensive standards of public 

health, as applied by the department of health. 

Regular food handling establishments and the per

sons employed by such establishments are subjected to 

specific licensing standards. Food handling permits are 

pounds - ̂ 54.00; 50,001-100,000 pounds - ^̂ 63.00; 100,001-
150,000 pounds - ;;̂ 72.00; 150,001 pounds and up - ;#81.00. 

^^Ibid.. 10-133 (c). 

^^Amarillo Budget. 1969-70. 

-̂̂ Amarillo Code. I, IO-IO3. 

^^Ibid.. 10-105. 

^Amarillo Budget. 1969-70. 
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required for each establishment, at an annual cost of 

64 

:ipl2.50. Each employee is required to obtain an individ

ual health card, which necessitates a physical examination 

and the payment of a $2.00 fee.^ In testimony to the 

rapid growth of food handling establishments in Amarillo, 

the combination of establishment permits and health cards 

has become the leading producer of licensing revenues for 

the city; in 1968, approximately $24,000.00 flowed into 

66 city treasuries from these sources. 

Other licensing for public health 

Garbage and trash collectors and septic tank 

67 

cleaners are licensed by the City of Amarillo. ' Consid

erations of public health appear to be the primary stimulus 

for regulation, although the garbage collectors permit is 

secured directly from the city secretary, whereas the 

septic tank cleaner is licensed by the Department of 

Health. The garbage collector's permit requires an 

annual fee of $25.00 (except for those who collect and 

^^Amarillo Code. I, 10-16. 

^^Ibid., 10-2, 3. For the municipal authority to 
require examinations, see Langley v. City of Dallas. 252 
S.W. 203 (1923). 

^^Amarillo Budget. 1969-70. 

"̂̂ Amar̂ LilQ Code. I, 11-11, and 12-123; and see City 
of Breckenridge v. McMullen. 258 S.W. 1099 (1924). 

^^Amarillo Code. I, 11-13, 12-123. 
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transport wet garbage only, who pay just $1.00), and the 

posting of bond with the city secretary in the amount of 

A 69 

$1,000.00. ^ Septic tank cleaners are required to pay an 

annual license fee of $10.00, but the establishment of 

bond is not required.' 

Licensing in the interest of public safety 

Electrician's license 

Amarillo licenses six categories of electricians: 

(1) master; (2) joiJirneyman; (3) apprentice; (4) mainte

nance; (5) elevator; and, (6) temporary journeyman (not to 

exceed ninety days in duration).'^ The licensing of elec

tricians is another example of municipal police power and 

is formulated in the interest of public safety. 

The licensing process is devised and administered 

by a specially created Board of Electrical Examiners, 

which performs the function of certifying electricians in 
72 the various categories.' The seven member Board is 

appointed by the City Commission, and consists of two 

master electricians, two journeymen, one employee of a 

local electrical utility company and two other members at 

^^Ibid.. 11-13. 

"̂ Îbid.. 12-123. 

'̂ Îbid., 8-(20-58). 

"̂ Îbid., 8-18. 
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large, one of whom must be a professional engineer while 

the other must be a layman.'^ 

liaster electricians and journeyman electricians 

must pass special examinations, but the other licensed 

categories need only to submit applications and pay their 

74 license fees.' When an examination is required, the 

applicant pays a special fee for its costs. Master exami

nations cost $10.00, and journeyman examinations cost 

$5.00.^^ The results are certified by the Board of Slec-

76 trical Examiners.' Re-examinations are allowed for those 

who fail to pass their first examination, but waiting 

77 periods of various lengths are imposed.'' Provisions are 

also made for an appeal by those who either fail the 

necessary examination, or who have their licenses suspended 

for some reason.' The request for appeal must be filed 

in writing with the city manager within ten days after 
79 

notification of failure or suspension.'^ Appeals are 

"̂ Îbid., 8-14. 

'̂ Îbid.. 8-21, 33. 

"̂ Îbid., 8-22, 32. 

^^Ibid.. 8-18. 

"̂ "̂ Ibid.. 8-22, 34. 

"̂ Îbid., 8-23, 35. 

"̂ Îbid. 
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heard by the City Commission.^^ 

Regular license fees range from an initial mas

ter's license fee of $100.00 (renewals are $50.00 yearly) 

to $1.00 for the apprentice license.®"̂  Each license is 

for the duration of one year, with the exception of the 

temporary journeyman's license, which cannot be issued for 
82 

periods of longer than thirty days. Licenses are issued 

by the city secretary upon notice of certification from 

the Board of Electrical Examiners. -̂  Electrician's 

licenses produced approximately $2500.00 for the city in 

1968.8^ 

Roofer's License 

Roofing firms which conduct business within the 

city are required to obtain a license. The primeiry thrust 

of the roofing ordinance is obviously regulatory. The 

license fee is $20.00 annually per firm, and is collected 

by the Department of Building and Inspection. ^ By May, 

1970, only two months after the ordinance had taken effect. 

QQibid . 

^^Ibid.. 8-26, 47. 

^^Ibid.. 8-26, 38. 

83 Ibid. 

^^marillo Budget. 1969-70. 

Amarillo Municipal Ordinance No. 4028. passed 
March 9, 1970. 
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86 

Heating and air conditioner installation license 

The city engineering department collects a $10.00 

fee from each person who installs heating or air condi

tioning units commercially. ' The potentially hazardous 

nature of heating with gas, of altering electrical connec

tions, and other related activities makes this category a 

necessary concern for municipal government. 

Taxi driver's license 

Taxicabs operate within a specific franchise 

granted by the City of Amarillo, but persons who drive the 

taxis are subject to the requirement that they be licensed 
88 

to operate their vehicle. There is no cost for the 

license, but the applicant must ix)ssess a valid Texas 

chauffeur's license, and must file an extensive application 
89 

form with city authorities as a condition of license. 

Private detectives and private patrols 

A private detective is an individual who becomes 

employed for the specific purpose of finding information 

^^Robert Massengale, private interview. May I3, 
1970. 

'̂̂ Amarillo Code. II, 25-50. 

^^Ibid., II, 24-30. 

Q^Ibid.. II, 24-35, 38. 
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pertaining to the character or actions of other persons.^^ 

A private patrol is any person who is employed to guard or 

patrol designated areas of the city or perform any function 

which would ordinarily be performed by the regular police 

department of the city.^ Amarillo ordinances provide 

that neither private detectives nor private patrols may 

operate within the city without first obtaining a regis-

tration certificate or a temporary i)ermit.̂  Both 

detectives and patrols must file comprehensive applications 

with the city secretary, and each must accompany his appli-

cation with fees of ^5.00 and i;?1.00, respectively.^^ Upon 

receipt of application, it is the duty of the city secre

tary to issue temporary permits to operate for each 

applicant, unless there is sufficient ground for refusal 
oil 

of even the temporary license.^ Assuming the temporary 

license is issued, the city secretary must notify the 

chief of police that application has been received, wherein 

the chief of police will conduct a personal investigation 

of the applicant.^^ If the chief so advises, after the 

^^Ibid.. I, 13-150. 

•̂̂ Ibid. 

^^Ibid.. 13-151. 

^^Ibid.. 13-152. 

^^Ibid.. 13-153. 

^^Ibid.. 13-15̂ *. 
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investigation, the city secretary will issue a certificate 

of registration to the applicant, who then becomes for

mally licensed to operate within the city.^^ Should the 

application be denied, or should registration later be 

revoked, the aggrieved may file notice of appeal, and 

request a hearing with the city comraission.^^ Unlike most 

other city appeals procedure, however, the aggrieved has 

thirty days from the date of his notification in which to 

98 file his appeal.^ The act of revocation or suspension 

for either a private detective or a private patrol is i)er-

formed by the city manager.^° 

The minimal license fees, and the scarcity of 

persons involved in these endeavors preclude the production 

of significant revenues for the city, or even the defraying 

of a substantial portion of the costs of regulation. What 

is at stake is the need to regulate those who perform 

functions for hire that fall normally within the province 

of the municipal police department. In the interest of 

public safety, it benefits society to exercise control over 

those who enter the potentially hazsû dous professions 

described herein. 

^^Ibid.. 13-157. 

"̂̂ Ibid., 13-158. 

^^Ibid., 13-158. 

^^Ibid.. 13-159. 
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Licensing in the interest of public morals 

Dance hall licenses 

Various forms of amusement and entertainment pose 

special problems for municipal governments. "̂^̂^ One enter

tainment form commonly subjected to governmental regulation 

is public dancing. In Amarillo, dance halls are licensed 

by the city, and various conditions are imposed upon the 

dance hall in order for it to continue its operation. ̂ ^^ 

The cost of the dance hall license depends upon the size 

of the hall; establishments of 2,000 square feet or more 

pay ^200.00 per year, establishments of between 500 and 

1,999 square feet pay $100.00 annually, and establishments 

of less than 500 square feet pay $50.00 each year.^^^ The 

City's total income from dance hall licenses reached 

^5,000.00 in 1968.-^^^ 

A rigorous investigation and inspection precedes 

the issuance of any license. The physical structure of the 

hall must conform to city standards governing construction, 

plumbing, electricity, fire safety, sanitation and 

^^For municipal authority to regulate, see Texas 
Vernon's Annotated Civil Statutes, article 1175, section 
22. and also City of Dallas v. Stevens. 310 S.W. (2d) 750 
(1958). 

^^^Amarillo Code. I, 13-23. 

l^^Ibid. 

^^^Amarillo Budget. 1969-70. 
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zoning. The individual operator or operators of the 

establishment must be approved after an application of the 

following conditions; the applicant, or spouse of the 

applicant, must not owe taxes to the city, nor be indebted 

to the city, and must not have been convicted of any 

felony offense during the three years immediately preced
ing 

ing the application. ^ If a corporation seeks a dance 

hall license, the individual conduct standards are applied 

to the designated operator of the establishment. 

Revocation and refusal to renew dance hall 

licenses are common events, due to the rigorous standards 

for continued operation which are imposed. Failure to 

maintain the introductory standards against indebtedness 

to the city, or individual felony conviction will cause 

the permit to be revoked, but in addition, the dance estab

lishment must satisfy authorities that it is not a 

harbinger of prostitution, lev/d and obscene actions, drug 
107 

traffic, gambling or other illicit activities. ' 

Amarillo's Department of Building and Inspection 
108 

issues and when necessary, rescinds dance hall licenses. 

^^^Amarillo Code. I, 13-24. 

^Q^Ibid. 

^Q^Ibid. 

^Q'^Ibid.. 13-29. 

^Q^Ibid.. 13-25. 

TEXAS ncR n n a l f 
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Decisions of the building insi)ector may be appealed by 

following the normal city process of filing appeal within 

ten days of notification of revocation or susi)ension. ^ 

Appeals are heard by the city commission. In 1969, the 

dance license for the popular "Guys and Dolls" Lounge was 

revoked by Amarillo city authorities based upon the con

viction of the lounge operator under violation of the 

Texas Liquor Control Act. An appeal was lodged with the 

city commission, and during the interim between the initial 

revocation and the hearing, a number of erstwhile "topless 

dancers" from the lounge picketed municipal offices, thus 

adding unusual spice to the normally unspectacular arena 

of city licensing. The picket proved fruitless, save for 

the added color, since the hearing upheld revocation. 

Massage Establishments 

In his Chicago study of 1950, Malcolm Parsons 

observed: 

Some portion of governmental centre: i-av-: iably is 
invoked by an organized society as a mê ;ns oi requiring 
conformity to what are taken to be that society's per
vasive moral values.H^ 

•̂ •̂ "̂ Accounts taken from The Amarillo Daily News and 
The Amarillo Globe-T mes. May 27, June 11, August 29, 1969 
and January 19, 1970. 

-^^^Parsons, The V^r of the Licensin/̂  Power, p. 119. 
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Although it may be impossible to separate completely the 

moral rationale for regulation from other important soci

etal considerations, there are certain activities which 

seem esi)ecially related to community morals. Massage 

establishments constitute one such activity. Undeniably, 

interests of public health contribute to the need for 

regulation of massage parlors, but the primary motivation 

is clearly the intent to safeguard moral standsirds. 

Massage establishments in Amarillo must obtain a 

license from the city to conduct business. ^ An annual 

fee of $25.00 is levied upon each massage enterprise. 

The license is issued by the city secretary, but only upon 

receipt of the written approval of both the director of 

public health and the chief of police, plus a certificate 

of occupancy from the city building insx)ector. ̂  The 

chief of police is specifically empovzered to conduct an 

extensive investigation into the character of the appli

cant, and he may refuse to approve the license if the 

applicant is unable to satisfy the criteria stated in 
116 

applicable city ordinances. As is customary, applicants 

who are denied license or who are refused renewal licenses 

•'••̂ m̂arillo Code. I, 13-162. 

^^^Ibid.. 13-166. 

•̂̂ Îbid., 13-162. 

^^^Ibid.. 13-164. 
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may appeal to the city commission via the city secretary, 

but they must do so within ten days of their notification 

of the adverse decision. ' 

When a license has been issued, the massage estab

lishment finds its continued ox)eration contingent upon its 

ability to meet satisfactorily the city oi)erational stan

dards which are in effect. Business hours are confined to 

times between 8:00 A.M. and 10:00 P.M., and conditions of 

118 
sanitation must be met. It is unlawful for a massage 

parlor to employ either known prostitutes or homosexuals, 

and one person may not massage a person of the opposite 

sex, except that he or she be a licensed chiropractor or a 

registered physical therapist or a registered nurse. ^ 

Failure to comply with the city requirements may result in 

120 revocation of the license by the chief of police. 

Miscellaneous city licenses 

The city issues a number of licenses which are 

best categorized as "miscellaneous." The rationale for 

each of these licenses is not as clearly Indicated as 

^̂ "̂ Ibid.. 13-168, 170. 

^^^Ibid.. 13-171. 

•̂ ^̂ Ibid.. 13-178; and see Patterson v. City of 
Dallas. 35F^*W. (2d) 838 (I962), which established that a 
similar provision in Dallas constituted a fair exercise of 
police power. 

^^^Amarillo Code. I, 13-169. 
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those already enumerated. 

Itinerant vendors, solicitors, and peddlers 

An itinerant vendor is a transient businessman, 

who secures temporary space within a city for the purpose 

of showing his merchandise, which he then sells on the 

spot, or accepts orders for future delivery. The City 

of Amarillo levies a rather heavy license fee ($50.00 for 

six months) upon the itinerant vendor, and also requires 

that bond in the amount of $2,000.00 be posted with the 

122 city secretary by each vendor. In addition, the vendor 

must complete a lengthy application form on which is 

revealed most of the pertinent information regarding his 

business affiliation. ^ Apparently, this regulation 

springs from a desire to protect city consumers from dis-

124 reputable salesmen and sales firms. One might exi)ect 

that the vendor's license is the result of pressures 

applied from local businesses, but the accompanying list 

of allowable exemptions from the license makes this less 

likely. The major exemptions are those i>ersons who sell 

stocks at wholesale to merchants, vendors of farm produce 

^^^Ibid.. 13-58. 

^^^Ibid., 13-61, 62. 

^^^Ibid., 13-60. 

•̂  See Neiman Itorcus Company v. City of Houston. 109 
S.W. (2d) 5^3 (1937). 
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and agricultural products in their natural state and 

vendors who serve charitable i>urposes.^^ 

Solicitors who seek to engage in any of the follow, 

ing forms of solicitation must obtain a solicitor's permit 

from the city manager: (1) solicitors of advertising, 

(2) solicitors of magazine or periodical subscriptions, 

(3) solicitors for charitable, patriotic or philanthropic 

organizations, and (4) solicitors who attempt to raise 

funds, sell tickets or gain contributions for any purpose 

126 through the use of a telephone. Applicants must file 

sworn statements with the city manager in which they 

divulge extensive information pertaining to both their 

127 persons and their business or charitable affiliation. ' 
128 

If the permit is granted, a fee of $1.00 is assessed. 

If the permit is refused, the applicant may, if he wishes, 

129 
follow the usual city appeals process. ^ 

Peddlers are also licensed by the City of 

Amarillo.^-^^ The amount of the license fee is dependent 

upon the means of transportation used by each i)eddler; 

^^^Amarillo Code. I, 13-57. 

^^^Ibid.. 13-66. 

^̂ •̂ Ibid., 13-67. 

^^^Ibid. 

^^^Ibid.. 13-74. 

^^^Ibid., 13-122. 
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foot peddlers pay $2.50, while peddlers who travel by 

motorized conveyance pay ^5.00.^ Each license is for a 

one year duration. ^ Municipal governments have the 

authority to divide peddlers into classes or groups and to 

make an ordinance applicable to certain groups while other 

groups may be exempt from its provision, if reasonable 

grounds for such classification exists, and if the ordi

nance applies equally to all those included in the 

regulated group. -̂-̂  Apparently the delineation in Amarillo 

is a legal adjunct. 

Kennel Operators 

An annual license fee of $10.00 is required of 

134 each operator of a commercial kennel within the City. -̂  

All persons who own or care for animals and fowl within 

the city are subject to the general ordinances regarding 

the proper care and handling of such creatures; -'^ aside 

from paying the $10.00 fee, commercial kennel operators 

have no more regulations by which to abide than does any 

ordinary citizen. 

^^^Ibid.. 13-135. 

^^^Ibid.. 13-123. 

^^^Hurt V. Cooper. 110 S.W. (2d) 896 (1937). 

^^Amarillo Code. I , 4-10. 

^^^Ibid., 4 - ( 1 0 - l 4 ) . 
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Sign erectors 

The erection of signs constitutes a legitimate 

problem for a municipality."^^ The possible spoilage of 

the public view, the construction of large signs which may 

create problems of public safety, these are some of the 

considerations a mimicipality must evaluate. Amarillo 

sign erectors are required to post surety bonds in the 

amount of H?5,000.00 with the Department of Building and 

Inspection, and must also pay a license fee of $20.00 per 

137 year. '̂ An occupational tax of -sil.OO per year is assessed 

each person who is employed by the general sign erector. -̂  

Erected signs must conform to the specifications 

designated in the ordinances of the city. -̂^ The Depart

ment of Building and Inspection may issue, deny, or revoke 

licenses, and is generally charged with the responsibility 

l4o to see that compliance is maintained. 

House Movers 

House movers must pay an annual license fee of 

•^Specific authority is given home rule cities to 
license, regulate, control, or prohibit the erection of 
signs and billboards, see Texas Vernon's Annotated Civil 
Statutes, article 1175, section 24. 

•̂ "̂̂ Amarillo Code. I, 3-7. 

^^^Ibid. 

^^^Ibid.. 3-(8-12). 

^^^Ibid., 3-7. 
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,?25.00 and post bond in the amount of ^3,000.00 with the 

141 
city secretary. The dual considerations of public 

safety and the general welfare appear to provide the noti-

vation for this particular kind of license. 

Administration of Licensin/z; 

The Amarillo City Commission is empowered by 

charter to "enact all ordinances and resolutions, and 

adopt all regulations, and constitute the ler̂ islative and 

l42 

governing body of the city." The Commission can iden

tify and control licensing activities by passing ordinances 

v;hich establish necessary conditions and procedures. Once 

the procedures have been established, the Commission has 

customarily dele;̂ ated authority to issue and enforce 

licenses to other executive officers. Conceivably, the 

Commission could have retained for itself the function of 

issuin'T and controlling licenses, but to do so would have 

constituted an immense and cumbersome burden, and would 

rather likely have proved unfeasible. The Commission has 

generally contented itself with the establishment of 

structural guidelines, while leaving; particular application 

to subordinate officials. Since the Comnission remains as 

the final authority (within the city) to v/hich appeals on 

^^^Ibid.. 13-47. 

Amarillo Charter, article V, section 10 
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licensing matters can be directed, it may on occasion 

become embroiled in the specifics of licensing. 

As the city's chief administrative officer, the 

city manager has assumed much of the responsibility for 

implementing the licensing standards which the Commission 

143 
has devised. -̂  In the absence of precise language from 

the city ordinances, it is he who assigns authority to 

particular departments and officials. Most licenses, but 

not all, are channeled through the office of the city 

secretary, who serves in a capacity of recorder for the 

The administration of licensing policy may be 

separated into a threefold classification: first, the 

phase in which license applications are made and author

ities initiate investigations in order to determine 

suitability; second, the phase in which licenses are 

either issued or refused; and third, the phase in which 

enforcement of legally determined conditions is raain-

14*5 tained. ^ Penalty for failure to comply is included 

within the third phase. 

Many, but not all the applications for licenses 

1SM«> article V, sections 20 and 21. 

•^^Amarillo Code. I, 2-22. 

^Essentially the same classification used by 
Parsons, The Use of the Licensing Power, p. 47. 
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are filed with the city secretary. There are instances in 

which applications are filed directly with other depart

ments ; for example, applications for food handling permits 

are submitted to the Health Department, and prospective 

electricians file applications with the Board of Electrical 

Examiners. Yet, the point at which applications are 

submitted is not necessarily indicative of the point at 

which the decision to license will be made. Certainly the 

duty of the city secretary to issue licenses is merely 

perfunctory; the locus of power resides elsewhere. 

An investigation is required before some licenses 

can be awarded. Notable among these are the licenses for 

dance ?ialls, for massage establishments, and for private 

detectives and private patrols. Before the city can issue 

a dance hall license, numerous physical conditions must be 

satisfied in relation to the building and its location, 

and rigorous personal standards must be satisfied by the 

individual owner or operator. As a result, at least four 

different departments have opportunities to thwart the 

license: Building and Inspection, Fire, Fire Safety, and 

Police. The Police Department especially fulfills an 

inordinate role in the investigative process. Dance hall 

licenses require the chief of police to recommend approval; 

massage establishments cannot be licensed without the 

•^^^Amarillo Code. I, 13-24. 
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written approval of the police chief (who may later revoke 

the license); and licenses for private detectives and 

patrols must also have the approval of the chief."̂ "̂̂  

The renewal of licenses constitutes some problem 

for Amarillo. Host licenses are for the duration of one 

year, and those who continue to operate beyond the terras 

of the license are in violation of city ordinances. The 

city maintains a policy of waiting until the expiration 

date for licenses is reached; advance notification is not 

l4S 
a customary city practice. Usually, those who need to 

renev; their licenses will do so voluntarily and by the 

time of the expiration date. Promptness is not a universal 

virtue, hov/ever, and there are those who fail to renew on 

time. When renewal is not made promptly, the proper 

authorities find it necessary to remind the license holders 
14Q 

of their obligation. ^ Notification may take the form of 

a letter from either the city secretary or the particular 

department in vihose province the license rests, and may 

also be given orally or delivered in the form of a letter 

by the Police Department, which may be requested to do so 

147 Ibid.. 13-24, 167, 154. 

^^^J. C. Lilly, private interview. May 14, 1970. 

^^^Ibid. 
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by authorities. -̂  A time lapse sometimes occurs before 

city authorities become â -zare of the expiration of a cer

tain license, but as one official recently remarked: 

"sooner or later v;e discover vjhich licenses have 

1̂ 1 

expired." ^ it is probably safe to assume that the "vola

tile" kinds of licenses, for example, liquor and dance 

halls, and the ones which produce the largest revenues are 

kept under closest surveillance by city hall. 

The matter of enforcement is another function 

divided betv;een several authorities.^ Each licensing 

ordinance prescribes conditions under v;hich the licensed 

activity must perform. These conditions may be many and 

detailed, or they may be minimal and simple, dependinf: 

upon the activity. Kennel operators are obviously not 

subjected to the same types of re;:;ulation and supervision 

as are those who operate dance halls, or sell liquor. Yet 

this is no more than mere acknowledgement of the differ

ences in the potential hazards for the ret-pective 

activities, and does not in itself suggest any covert 

tendencies amon^ the regulatory authorities. 

The Police Department performs a lar;:;e portion of 

•̂ ^̂ The general responsibilities of the Police 
Department are established in the Amarillo Code. 1, 18-7. 

^^^J. G. Lilly, private interview. Hay 14, 1970. 

^^^Amarillo Code. I, 13-8, 24, 49, exemplify the 
plurality of the enforcement role. 



the enforcement function for the city."̂ -̂ ^ Ordinances 

commonly include enforcement provisio:is v/hicii desirnate 

the role of the police in GGcurin̂ :̂ compliance under the 

lav;. Jetipite its heavy role, the Police Jepartment is 

joined oy other departments in the enforcement of licens-

in;̂  polic?/. Ĵuilding inspectors, fire marshalls, the 

city secretary, and certainly the city manaror are some 

of the officials v/ho find themselves interv;ov3n into the 

web of enforcement. 

<Generally, the penalty for failure to comply wit:: 

license standards is revocation of the licence, but in 

certain instances, the penalty can ranr?;e upvjard to a 

1*54 substantial fine. l^en specific penaltioG are not 

included in licensin,z ordinances, the licence offender is 

liable to the city's rceneral penalty provision: 

. . . w'nere no specific penalty is provided therefor, 
the violation of any such provision of this Code or 
aiiy such ordinance shall be punished by c. fine of not 
exceedinr tv/o hundred dollars; provided, however, that 
no penalty shall be greater or less than the penalty 
provided for the same or a similar offense under the 
la',;s of the State, iî ach day any violation of this 

^^•^Ibid., I, 18-7. 

•̂^ oee Amarillo Code. I, 13-lf)9, which specifies 
revocation as the penalty for failure to comply with the 
standards rroverninf private detectives and patrols, and 
see 13-33, i^ which the penalty for violation of the 
standards rovernin/r dance halls is stated as a fine of not 
less than i'10.00, nor more than 4̂ 200.00. 
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Code or of any ordinance shall continue shall 
constitute a separate offense.135 

155 Ibid., I, 1-6. 



CHAPTER IV 

LICENSING IN LUBBOCK 

Lubbock v;as first incorporated in I909, under the 

general laws of the State of Texas.''• 3y I917, city voters 

accepted a charter which gave the city increased powers of 

self governance. The charter, in altered form, remains 

the basis for municipal government in Lubbock today. 

Amendments to the charter have been relatively 

frequent; the last occurred in January, 1967.^ The history 

of the charter reveals clearly the disposition of city 

voters to make periodic revision of the features in the 

charter, and very likely, that disposition will continue. 

V/ithin the charter, the municipal power to license 

is couched in language similar to that found in Amarillo's 

Charter. A provision is made for the power of the city; 

To license any lawful business, occupation or 
calling susceptible to the control of the police power, 
and to license and regulate, control or prohibit the 

Seymour Connor, "The New Century," in A History 
of Lubbock, ed. bv Lawrence L. Graves (Minneapolis: Lund 
Press, Inc., 1962), p. 121. 

2 
Lawrence L. Graves, "Government, Finance and Pub

lic Services," in A History of Lubbock, ed. by Lawrence L. 
Graves (Minneapolis: Lund Press, Inc., I962), p. I31. 

-̂ On January 24, 1967, Lubbock voters altered four 
sections of the first chapter of the city charter. The 
amended sections were: article I, section 3; article II, 
section 9; and article IX, sections 7 and 8. 

64 
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erection of awnings, signs or billboards on either 
public or private property within the city limits. 

To license, tax and regulate hawkers, peddlers 
and pawnbrokers.^ 

Chapter I, article VI states that occupation taxes may be 

imposed and collected by the city, subject only to the 

limitation that no municipal tax may be imposed where no 

state occupation tax exists and that municipal taxation 

may be no more than one-half the amount of the state levy. 

Legally, the language of the charter may be a bit general, 

for Texas courts have held the state may exempt various 

activities from municipal tax liability even v̂ hen state 

taxation exists.^ Apparently, Lubbock has experienced no 

difficulty with this rather general grant of authority, 

possibly because other language in the charter indicates 

that local governing authorities have some discretion in 

the choice of occupation taxes which they may levy. 

Occupation taxes in Lubbock actually preceded the 

1917 charter. Early accounts of municipal activities 

reveal that numerous occupations were taxed by the city; 

in some instances the taxes may have been primarily a 

means of raising revenue, while in others, a means of 

regulating particular activities. One historian has 

The Charter of the City of Lubbock. Texas (here
inafter cited as the Lubbock Charter) chapter I. 
article II, section 23. 

%ee R. R. Lewis, "License and Occupation Taxes," 
pp. 300-301. 
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provided the following account: 

n^i 5?c^^^^^^^-,^^4.^^®^^ ^^^^ ^^ occupations the Coun
cil was not only tapping a source of revenue but also 
echoing the moral judgment of the legislature. A 

Ihl^'t/^^.i oî f̂ ""̂ f̂ ®̂? ""̂ ^̂  ̂ ^^^^' rangin;-; upivard from 
zne -pj the state taxed merchants whose annual purchases 
amounted to y>2,000 or less. Land agents and lawyers 
were taxed $5 annually, fortune tellers, those sellinr 
on commission, and auctioneers had to pay ^10, and 
bankers, brokers, and dealers in securities paid ;i;50. 
From there the rates ranged steeply upward as the 
morality of the business seemed to diminish. Circuses 
whose tickets cost ^1 were taxed ^250 for each per
formance. Every menagerie, wax works, or exhibit of 
any kind where there was an admission fee had to pay 
410 daily, unless it happened to be for the benefit of 
the arts or sciences or for a benevolent society. Any 
persons staging dog fights, fights between bears and 
dogs, or between bulls and other animals were forced 
to pay ^500 for every performance. Even if the city 
collected only half these amounts, it represented a 
burden on even desirable businesses.6 

Once the new charter was in effect, the city began 

to expand its powers of license through the creation of 

municipal ordinances designed for that expressed purpose. 

Records of the city's early years are sketchy, but bits 

and pieces of the various phases of city licensing can be 

found within the piecemeal financial data which exists and 

the writings of city historians. One author has written 

of the city's major innovation in I923, "the inauguration 

of meat inspection in the city."' That memorable beginning 

Graves, "Government, Finance and Public Service," 
p. 133. 

'Winifred Vigness, "Municipal Government in 
Lubbock," in A History of Lubbock, ed. by Lav/rence L. 
Graves, p. 343. 
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has since become an integral part of municipal regulation, 

and slaughterhouses and meat processors are now liable for 

extensive municipal regulation and inspection, along with 

the residual costs for satisfying those regulations.^ 

Slaughterhouses paid more than s?5,000.00 in inspection 

fees to the city of Lubbock in 1967-68.^ 

The licensing of electricians and plumbers was 

initiated by the city in I925, although the plumbing 

license was short-lived, for in January, 1926, the city 

commission rescinded the requirement."^^ In 1926, the city 

was experiencing a great need for plumbers in order to get 

residential property connected to the newly constructed 

city sewer lines, and the commission decided the plurabin5̂  

license ordinance was retarding the ability of the city to 

attract new plumbers. Although the plumbers license was 

rescinded, the city retained an accompanying provision 

v/hich required master plumbers to post bond v;ith the city 

12 
as a guarantee of good faith. The bond requirement 
remains in effect today, but plumbers are now licensed by 

o 
The Code of Ordinances. City of Lubbock. Texas 

(here inafter cited as Lubbock Code) I. 13-39* 

inafter 
10 

^The Annual Budget. City of Lubbock. Texas (here -
c i t e d as Lubbock Budget) . 1969-70* 

Vigness, "Municipal Government i n Lubbock," p . 345, 

•''•'•Ibid. 

-'•^Ibid. 
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the state, as required by the Texas Plumbing License Law 

Of 1947. Lubbock has continued to require that elec

tricians be licensed by the city. 

The exact financial records for the city during 

the period from incorporation through 1928 have been 

either destroyed or misplaced, or as one city official has 

stated, "they are buried so deep in the basement we'll 

IS 
never find them." -̂  The disappearance of adequate records 

precludes any exact determination of licensing practices 

or revenues during the period in question. During the 

fiscal year 1929-30, for which records are available, 

business and occupational licensirig revenues totalled 

^5,482.65. General revenues reached „i668,000.00 in that 

17 year. ' These figures compare in similar fashion to those 

for the City of Amarillo during the approximate same 

period, and seem to imply a basic similarity in licensing 

18 practices at that early date. 

-̂ Texas Vernon's Annotated Civil Statutes, arti
cle 6243, section 101. 

•̂ L̂ubbock Code. II, llA-6. 

•̂ •̂ Roy Mci.>aniel, Accounting Department, City of 
Lubbock, private interview in Lubbock, Texas, riay 28, 1970. 

•'•̂ Lubbock Budget. 1929-30. 

•'•'̂ Ibid. 

"''Amarillo's licensing revenues and total general 
revenues approximated ;;?8,000.00 and ^600,000.00 respec
tively in 1929-30. Amarillo Budget. 1929-30. 
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From 1929, when business and occupational licensing 

revenues accounted for approximately nine-tenths of one 

per cent of the city's general revenue, until 1970, when 

it is anticipated that licensing revenue will constitute 

three-tenths of one per cent revenue, the percentage 

importance of licensed activity revenue to general revenue 

19 
has declined. ^ The city has found new methods to enhance 

its coffers, and other old methods, for example, the ad 

valorem property tax, have grown in real income so as to 

bury business and occupational licenses far down into the 
20 

relatively unattended chasms of municipal finance. The 

exact percentage importance of current licensing practices 

and the possibility of greater exploitation of licensing 

in the future will be examined more closely in a subsequent 

chapter. 

The following businesses and occupations are 

licensed by the City of Lubbock: (1) food handling estab

lishments and their employees, (2) milk producers and 

processors, (3) slaughterhouses and meat processors, 

(4) pest control businesses, (5) electricians, (6) plumbers, 

(7) fire extinguisher service companies, (8) liquefied 

^^Lubbock Budget. 1929-30, 1969-70. 

^^The property tax accounted for 28 per cent of the 
city's local revenues in I968. It accounted for approxi
mately 60 per cent of the city's tax revenues. Lubbock 
Budget. 1969-70. 
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petroleum gas handlers, (9) chauffeurs, (10) public dances, 

(11) ambulance services and drivers, (12) mobile home 

parks and travel trailer parks, (13) oil and .--as drillin-, 

(14) peddlers and solicitors, (15) pawnbrokers, (16) pool 

and billiard halls, (17) photography studios and photogra

phers, (18) second hand stores, and (I9) domino parlors. 

In addition, permits are issued for special activities 

such as rummage sales, going-out-of-business sales, and 

parades or processions. 

Most licensed activities can be categorized 

according to the basic municipal purpose behind the regu

lation, for example, milk producers are licensed primarily 

in the interest of public health, while electricians are 

licensed principally from considerations of public safety. 

A few of the regulated activities do not fit neatly into 

categories, and may be viev/ed as a miscellaneous feature 

of the municipal power to license. Also, license for 

activities like that of the pawnbroker are technically 

labelled occupation taxes, and are not actually licenses 

21 per se. Legally, occupation taxes are derived from the 

power to tax and may be used to produce revenue, but in 

Texas, even those fees entitled "occupation taxes" appear 

more the result of regulatory intentions than anything 

^ R. R. Lewis, "License and Occupation Taxes," 
p. 300. 
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else. In that light, this study purports to examine the 

licensed categories and the motives for each in order to 

make some judgment of the role each performs in the total 

spectrum of municipal government in Lubbock, Texas. 

Categories of Licensin/̂  

Licensing in the interest of public health 

One of the primary concerns of municipal ::overn-

ment is the need to maintain standards of public health 

throughout the environs of the city. In Lubbock, the con

siderations of public health primarily affect four major 

business activities: (1) food handling establishments, 

(2) milk producers and processors, and related milk prod

ucts, (3) slaughterhouses and meat processors, and (4) pest 

control enterprises. 

Food handling establishments 

Permission to conduct each of the enumerated 

activities must be secured from the proper city authorities; 

otherwise, the activity is in violation of specific city 

ordinances. The permission of the city is contingent upon 

the evidence presented by the applicant that the prospective 

operations will be in compliance with the manifold 

ordinances of the city. Normally, fees are charged by the 

city for the permission it grants, but there are exceptions. 

Food handling establishments must obtain permission to 
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operate from the city of Lubbock, but no fee is assessed.^^ 

The process for securing permission is similar to the pro

cess found in the city of Amarillo, v;hich unlike Lubbock, 

levies a fee of ŝ l2.50 for each establishment. Individuals 

who are active in food handling enterprises are required 

to obtain health cards from the Lubbock Health Department 

at an individual cost of :̂ 2.00.̂ -̂  The city's total 

revenue from health certificates reached >«il2,000.00 in 

r« 24 1968. Health cards are issued upon the satisfactory 

2S completion of an examination by the applicant. ^ Physical 

26 examinations are required annually. In both the 

instance of food handling establishments, and individual 

health cards, the city health department maintains primary 

responsibility to see that standards of compliance are 

27 achieved and continued. ' 

Milk producers and processors 

The city health dei)artment also issues permits 

for the production and sale of milk and related milk 

^^Lubbock Code. I, 13-6. 

^%bid.. 13-18, 13-20. 

^^Lubbock Budget. 1969-70. 

^^Lubbock Code. I, 13-18. 

^^Ibid. 

'̂'ibid., 13-6. 
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products. Municipal authority must be exercised in 

accord with the provisions of the Texas hilk Grading and 

Labeling Law, and Lubbock authorities are careful to abide 

by the state requirements. ^ Milk producers are required 

to pay special levies to the city, based upon the number 

of cows each producer owns.-̂  The assessment ranges from 

a minimum fee of s?2.50, for producers with from one to 

five cows, up to a maximum fee of $15.00 for producers 

with more than fifty cows.^ Permits are issued on Kay 1 

of each year and expire on the following April 30, but 

fees are prorated for those who seek to begin or to expand 

milk production during the statutorily defined year.-̂  No 

provision exists for returning fees should the producer 

decrease or eliminate his operation. 

Milk distributors are assessed fees based upon the 

average daily amount of distributed milk. The fee is 

$10.00 for the first twenty-five gallons or less and an 

additional fee of 4pl.00 for each twenty-five gallons or 

fraction thereof in excess of the first amount.̂ -̂  The 

^^Ibid.. 17-2. 

^^Ibid. 

3Qlbid. 

•̂̂ Ibid. 

^^Ibid. 

^^Ibid.. 17-2 (B-C). 
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same provisions for permit issuance, expiration, renewal 

and proration of costs exists for distributors as for 

producers. Persons or firms who both produce and distri

bute milk and milk products are required to pay the fee 
ok 

for each category.-^ The milk industry is also required 

to maintain rather exacting standards of health in their 

operations.-^^ 

Unlike Amarillo, Lubbock has not yet chosen to 

impose special fees and regulations upon ice cream manu

facturers and retailers. In most instances, however, ice 

cream manufacturers and retailers are bound by the stan

dard regulations for distributors of milk products. 

Slaughterhouses and pest control businesses 

Slaughterhouses and pest control operations are 

other business activities regulated by the city in the 

interest of public health.-' Slaughterhouses are required 

to receive permission to operate from the department of 

health, and although no initial fee is required, the 

slaughterhouse must pay for regular inspections by the 

health authorities.^'' Lubbock received i|?5,305.00 from 

^Ibid.. 17-2 (D). 

^^Ibid.. 17-2 (G). 

^^Ibid., 13-39. 

"̂̂ Ibid., 13-64; Inspection fees are ';$12.00 per day 
for each inspector required. 
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slaughterhouse inspection fees in 1967-60, a not insig

nificant figure.^^ 

Pest control enterprises must obtain a city 

license from the city secretary, at an annual fee of 

39 
<^25.00.^^ These licenses expire on December 31, but fees 

are prorated when licensure is sought during the year. 

Although pest control licenses are issued through the city 

secretary, the thrust of regulation is unmistakeably in 

quest of improved public health. Two important health 

factors exist: one, the infestation of pests constitutes 

a legitimate health x̂ ôblem for any city, and two, the use 

of chemicals and extermination devices may also constitute 

hazards to public health. 

One other health related kind of municipal activity 

deserves mention, although no specific city license is 

required for performing the activity. Plumbers, v:ho once 

v/ere licensed by the city, but novj are licensed by the 

state, are regulated in the interest of sanitation, i.e., 

41 
public health, as much as for any other reason. Lubbock 

requires that all city plumbers be licensed by the state, 

and master plumbers are forced to post bond with the city 

^^Lubbock Budget. 1969-70. 

^^Lubbock Code. I, 16-19. 

40-
Ibid. 

41 Ibid.. II, 24-8. 
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76 
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Liquor licensing 

Lubbock voters have refused to legalize the sale 

of alcoholic beverages within the city, therefore, no 

liquor licensing is performed by municipal authorities. 

Numerous times in the past, attempts have been made to 

legalize liquor sales, but each attempt has proved linsuc-

43 cessful. ^ In recent years, hov/ever, Lubbock's "dry" 

reputation has become somewhat tainted by the creation of 

a "wet" precinct adjacent to the southern city limits, and 

by the influx of so-called "private clubs," in which club 

44 members are served their own alcoholic beverâ -res. The 

wet precinct remains outside of the city jurisdiction, and 

offers no opportunity for municipal licensure, while the 

private clubs are expressly regulated by the Texas 

^^Ibid.. II, 24-13-

-̂ nerton L. Dillon, "Heligion in Lubbock," in 
A History of Lubbock, p. 503-

Private clubs are not specifically defined by the 
Texas Liquor Control Act, but the Texas Alcoholic Beverage 
Commission iias extended the coverage of the Act by issuing 
the following: "clubs and private clubs shall mean the 
holder of a private club registration permit under the 
provision of article I, section 15 (e) of the Texas Liquor 
Control Act." Hule and Regulation No. 58. The Alcoholic 
Beverage Commission, February 6, 1970.For a further dis
cussion of this lon::-standiAg regulatory problem in Texas, 
see 0. Theodore Dinkins, Jr., "The Open oaloon Prohibition: 
A Constitutional Dilemma for the Texas Courts," Texas Law 
Review, XLVI (July, 1968), 967-972. 
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Alcoholic Beverage Commission and are outside local liquor 

ref:ulation. 

If the sale of alcoholic bevera.zes does indeed 

contribute to the complexities of law enforcement, and to 

the decline of moral standards, as popular lep̂ end holds, 

Lubbock appears to be in an unenviable position. The 

existence of private clubs within the city, and the prox

imity of a wet precinct to the South, produce most of the 

related problems any wet city might have, yet Lubbock is 

deprived of either the full ability to regulate or the 

means to recoup at least a portion of its cost. 

Hecent attempts to force a local option liquor 

election have proved abortive in Lubbock, but the possi

bility remains that one day some portior.. or perhaps all of 

the city may become legally "v̂ et." If that should occur, 

the pov;er of the city to regulate alcoholic beverage sales 

is clear enough: ample legal precedent has established the 

role of a home rule city to regulate alcoholic beverages, 

while in addition, the Lubbock Charter has made specific 

provision for such regulation in the event of legalized 
45 

alcoholic beverage sales within the city. 

Licensing in the interest of public morals 

T'he City Charter conveys a distinct concern for 

^^Lubbock Charter, chapter I, article II, section 23. 
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the moral standards of Lubbock's citizens, .-/ithin the 

charter, specific provision is made to: 

. . . regulate the location and control the conduct of 
theatres, moving picture shows, vaudeville shows, 
dance halls, ten-pin alleys, pool halls and all other 
public amusements. 

. . . restrain and punish vagrants, mendicants, 
beggars and prostitutes, and to regulate, control or 
prohibit the sale, gift, barter or exchange, of 
cocaine, opium, morphine and the salts thereof. 

• • . prohibit and punish keepers and inmates of bawdy, 
assignation and disorderly houses, and to prevent and 
suppress such bawdy, assignation and disorderly houses, 
and to punish such keepers, inmates and owners, or 
agents of such owners of such bourse knowingly 
permitting such houses to be occupied as such bawdy, 
assignation or disorderly houses, and to determine 
such inmates and keepers to be vagrants.^6 

Municipal ordinances have supplemented the charter 

by imposing special regulations upon activities generally 

considered potentially hazardous to moral ideals. The 

activities have continued, but only under heavy restraint. 

Among these activities are public dances, pawnbrokers, 

47 pool or billiard halls, and second hand stores. ' Bawdy 

houses have not been permitted to exist as a legal entity, 

nor has illicit drug traffic been allowed, so regulation 

has become prohibitive in these instances. One should 

hasten to add that prohibition has come from state author

ity rather than local. Liquor has been condemned by many 

'̂̂ Lubbock Code. I, 11-16, 20-2, ?.6-31, 26-55. 
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as a contaminator of public morals, and this prospect has 

helped the "drys" to defeat the "wets" in local option 
48 elections. 

Public dances 

Individuals who conduct public dances are required 

4Q to receive a special license from the city secretary. ̂  

The license is issued only when the secretary receives 

approval from the chief of police, the chief of the fire 

department, and the city building inspector.-' iiach per

mit requires the payment of ^̂ 5.00 by the applicant, and 

terminates one year from the date of issuance.^ The 

payment is the same amount regardless of the number of 

dances to be held in the license year, and the physical 

size of the dance building has no effect upon the cost of 

the license.^ The license may be revoked by the chief of 

police, acting under the authority of the city commission, 

but each act of revocation carries with it the right to 

For an interesting account of events surrounding 
"local option" elections in Lubbock's history, see Dillon, 
"Religion in Lubbock," p. 457, 486, 503. 

^^Lubbock Code. I, 26-31. 

^Qlbid. 

^^Ibid. 

^^Ibid. 
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appeal to the city commission.^^ 

Dance permits are of little financial importance 

to the city. Annual revenues from dance licenses usually 

vary between 150.00 and 1̂ 70.00.̂ ^ A major portion of the 

dancing which occurs in Lubbock is performed within the 

atmosphere of private clubs, and escapes regulation by the 

city. 

Pawnbrokers 

Pawnbrokers are required to pay an occupation tax 

to the city which, in line with state constitutional pro

vision, is one-half the amount charged by the state.^^ 

Under present standards, the city tax is ̂ 7̂5.00 per year,^ 

In addition to the payment of the occupation tax, pawn

brokers are required to maintain daily records of their 

business transactions and to make the records available to 

the chief of police.-^ Pawned articles are kept under a 
t'C: 

separate number of identification, as prescribed by law.^ 

^^Ibid. 

^^Lubbock Budgets. 1967-68, I968-69, 1969-70. 

^^Lubbock Code. I, 20-2. 

^ Texas Vernon's Annotated Civil Statutes, article 
7047, section I3. 

"̂̂ Lubbock Code. I, 20-7. 

^^Ibid.. 20-6. 
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Pool or billiard halls 

The tendency of society to equate pool halls with 

conditions of low moral standards has stimulated the regu

lation of pool emporiums. Regulatory policies in Lubbock 

conform to the usual pattern of pool room control, n fee 

in the amount of i{?2.50 per table per year is assessed each 

pool hall entrepreneur.^^ The applicant must also file a 

rather detailed application form and must stand for per-

sonal investigation by the chief of police. License is 

granted only upon the approval of the chief of police, but 

disappointed applicants may appeal to the city commission. 

Licenses may be revoked by the city commission upon the 
62 

completion of a hearing into the matter of revocation. 

Ample precedent exists to establish the municipal role in 

the regulation of particular amusements, such as the pool 

hall, and Lubbock's procedures appear v̂ ithin the estab

lished limits. 

oecond hand stores 

By ordinance, a second hand dealer is defined as a 

person "who buys or sells used goods, wares or merchandise 

^^Ibid., 26-50. 

^^Ibid., 26-50, 51. 

^^Ibid.. 26-52. 

^^Ibid.. 26-54. 
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of whatsoever kind or character as his principal business 

at any location." ^ Excluded are dealers in used books, 

used automobiles, or any person vfho occasionally accepts 

^4 

used merchandise in trade. For those who meet the defi

nition, an occupation tax of ;̂ 5.00 per year is imposed by 

the city. -^ All licenses expire on the first day of 

January, and may be renewed through the city tax depart-

ment for the same fee. 

Licensing in the interest of public safety 

The protection of public safety has required the 

modern municipality to design regulations which acknov/led2;e 

the potential dangers of many of mankind's technological 

achievements. Public authority has been invoked on an 

expanding scale in order to constrain activities which 

might endanger the local citizenry. One of the most 

useful and widely used techniques for the regulation of 

hazardous activities is the municipal license, which in 

many cities covers a multitude of endeavors. In the city 

of Lubbock, at least five different licenses seem partic

ularly the result of the community concern for public 

^^Ibid., 20-11. 

^^Ibid.. 20-11. 

^^Ibid., 20-14. 

^^Ibid.. 20-15. 
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safety. The licensed activities are: (1) electricians, 

(2) handlers of liquefied petroleum gas, (3) fire extin

guisher service companies, (4) vehicle chauffeurs, and 

(5) ambulance service and ambulance driver's permits. 

Electricians 

Three types of electrician's licenses are issued 

by the city: (1) master, (2) journeyman, and (3) main

tenance licenses. ^ It is illegal for any person to 

engage in the commercial occupation of electrician without 
/To 

first obtaining a license from the city. Dach license 

requires that the applicant satisfy a number of conditions 

devised by city ordinance. Examinations are required to 

determine standing for license, and each applicant must 
69 pay the costs of examination plus the license fee. ̂  

Master electricians pay ^50.00 for the examination cost, 

and if the license is then issued, the initial license fee 

is :̂ 150.00.'̂  Each license is for one year, and renewal 

71 fees are lower; the second year's license costs ;f;50.00.' 

Examinations for journeymen cost •:?5.00, v/ith an initial 

67 

Îbid. 

Lubbock Code. II, llA-6. 

68. 

^^Ibid., lU-31. 

•^^Ibid., llA-45, 47. 

"̂ •̂ Ibid., llA-50. 
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license fee of «;?20.00.̂ ^ Renewals are ;:i>5.00 per year.^^ 

Maintenance electrician's examinations also necessitate 

the paying of 4?5.00 costs, vmile the first license fee is 

.j;i5.00.'̂  Renewals are also ^5.00 per year.^^ Lubbock 

received over ^5,500.00 from electrician's licenses in 

1968."̂ ^ 

Each electrical examination is designed and 

administered under the auspices of the Lubbock Board of 

Electrical Examiners, which is a ten-member body created 

by city ordinances, through a method similar to that found 

in Amarillo."̂ "̂  

The Electrical Board determines whether each 

applicant has passed or failed the required examination and 

whether the other conditions for license have been satis

fied.' A passing score of seventy per cent is required 

for each examination.'^^ Applicants vjho fail the examina

tion on their first attempt may repeat the examination at 

'̂ Îbid.. llA-45, 47. 

"̂ Îbid.. llA-50. 

"̂ Îbid.. llA-45, 47. 

"̂ Îbid-f llA-50. 

"̂ L̂ubbock Budget. 1969-70. 

"̂ "̂ Lubbock Code. II, llA-20. 

•^^Ibid. 

79 Ibid., lU-31. 
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its next regularly scheduled time.^^ A second failure 

requires that the next regular examination be omitted, but 

the applicant may then take the second regularly scheduled 

test. A third failure requires the applicant to appeeu? 

before the Board in order to establish eligibility for any 

future examination. In addition to the examination, other 

conditions dealing primarily with education and experience 

must be satisfied by the applicant before any license is 

, 31 issued. 

Once a license has been issued, the licensed elec

trician is required to perform his service in compliance 

with the city's electrical code, and those v:ho refuse to 

comply are liable for either license suspension or revo-
82 

cation by the Board. In the event of revocation, 

electricians may appeal to the city commission if appeal 

is filed within ten days from the date of notification by 

the Board. -̂  The city commission serves as the final 
84 

authority in electrical matters. 

^^Ibid.. llA-33. 

^^Ibid., 11A.41, 42, 43. 

^^Ibid., lU-35. 

^^Ibid.. llA-38. 

S^Ibid. 
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Liquefied petroleum gas handlers 

The potentially volatile nature of petroleum gas 

demands that precautionary measures for its proper handling 

be devised. One logical precaution is that only those 

persons who have the proper loiowled̂ .e and who are capable 

of exercising care should be allowed to handle the poten

tially hazardous material. Lubbock, in recognition of the 

inherent dangers in liquefied petroleum gases, has estab

lished a license provision by which those persons involved 

85 in gas handling operations must abide. -̂  Unlike most other 

city licenses, the license to handle petroleum gases may 

be obtained without payment of any license fee, but appli

cants must demonstrate satisfactory ability in the method 

Of transferring gases from one container to another. 

Licenses are issued by the city building inspector, who 

may also revoke any license for just cause. '̂  Each 

license is for the duration of one year, and must be 
88 

renewed at the end of the year. 

Fire extinguisher service business 

When fires erupt, there is often an instant in 

^^Lubbock Code. I, 12-45. 

Q^Ibid. 

'̂̂ Ibid. 

^^Ibid. 
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v.'hich, given the proper extinguishing material, control 

can be gained hy persons at the scene. Conmon practices 

in the interest of both public and private safety normally 

include the storing of fire extinguishers and exti.nguishing 

iiiaterials at strategic locations within the structure or 

structures to be Jiiaintained. Yet fire extinguishers nust 

be kent in usable condition in order to be oi service az 

a time of fire, and extin-̂ ;uishers require periodic inspec

tion in order to maintain a state of rorvdiiiess. Various 

business enterpriser; liave become speciall;- equipped to 

service the instruments used for fire protection, and 

concerned individuals and business firms have ontered 

into cervice agreenents with the expectation that their 

fire control equipment v̂ ould be satisi'actorily maintained. 

In an effort to assure that service businesses actually 

provide and maintain the necessary standards which they 

profess, the city of Lubbock has established ordinances 

to license and police the fire extincui.'̂ iier service 

89 industry. ̂  

IndividiJi.als or firms who service fire extinguishers 

90 
v̂ ithin the city are required to obtain a ci;::/ license.^ 

Employees of service firms are required to obtain 

89 Ibid.. 12-74. 

'̂ Îbid. 



certificates of compliance.^ The city fire rr.arshall i.-

charged with responsibility for deterrainin-: the suitability 

of applicants, for both licenses and compliance certifi

cation, and the city secretary will issue the license only 

Q2 

upon the receipt of approval from the Marshall.^ Vhe 

license requires an annual fee of ^15.00, plus bond in tiie 

amount of 4)5,000.00 must be posted with the city secre-
93 tary. The certificate of compliance costs ^7.50, and no 

94 bond is required.^ Q-'he city fire marshall nay suspend or 

revoke either permit, but his action may be appealed 

96 through the normal city channels.'̂ -̂  

City chauffeur's license 

The operation of a public taxicab business ic per

formed under the terms of a specific franchise obtained 

from the city of Lubbock, but the drivers of the taxis are 

'̂6 
liable to the licensin/< provision of the city ordinances.^ 

In Lubbock, taxicab drivers are required to obtain 

^•^Ibid. 

^^Ibld.. 12-75. 

•̂'̂ Ibid., 12-75 (b). 

^^Ibid., 12-76 (b). 

^^Ibid.. 12-78. 

^^Ibid.. 31-19. 
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chauffeur's licenses from the chief of police.^^ 

Applicants must satisfy several conditions before license 

Issuance will be made. Among these conditions are the 

following: (1) an application form must be completed by 

the applicant and filed with the police department; (2) the 

applicant must possess a valid state chauffeur's license; 

(3) the applicant must obtain a health certificate from 

the city health department; and (4) the applicant must be 

certified as to fitness of character and ability by the 

chief of police." If the license is approved, the appli

cant is assessed an initial fee of S?5.00, which shall 

99 
entitle him to a license for the duration of one year.^^ 

Renewals are available at a cost of $1.00 per year. If 

a license is refused, or later revoked, the applicant may 

appeal to the city oommission.^^'^ In recent years the city 

has received more than $300»00 annually from the licensing 

102 
of taxi chauffeurs.* 

"̂̂ Ibld. 

^^Ibid.. 31-21, 22, 23. 

^̂ ifeid., 31-20, 29. 

^Q^Ibid.. 31-29. 

^Q^bld., 31-28, 30. 

^^^Ljibbook^Budget, 1969-70. 
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Emergency ambulance service 

One other motor vehicle operation in the city 

requires specific licensure; the operation of an emergency 

ambulance service. ^ Extensive information is required 

of prospective ambulance services, and at the discretion 

of the city commission, public hearings may be held to 

104 
determine the suitability of applicants. If the city 

commission issues the license, the initial license fee is 

^10.00, for a period of one year, and thereafter, annual 

renewals are available for ^6.00. ^ Driver's permits are 

issued without cost to persons who operate emergency 

ambulance vehicles, provided that city standards are 

satisfied. The chief of police is given special super

visory control over emergency ambulance services, and he 

may either suspend or revoke licenses as he deems neces

sary. ̂ "̂̂  His actions, as always, are subject to review by 

108 
the city commission. 

^^^Lubbock Code. I, 31-32. 

^^^Ibid.. 31-3^* 

^Q^Ibid.. 31-3^, 38. 

^Q^Ibid.. 31-^3, ^ . 

^Q'^Ibld.. 31-^9, 50. 

^^^Ibld., 31-^5. 
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Miscellaneous licenses 

The rationale for business licenses cannot be 

determined in every instance; some licenses appear to be 

justified in terms of more than one regulatory considera

tion. A few licenses are perhaps best categorized as 

"miscellaneous" since an exact justification is not readily 

apparent. In Lubbock, miscellaneous licenses include: 

(1) the license imposed upon mobile home parks and travel 

trailer parks, (2) the license required for oil and gas 

drilling within the city, (3) the license for photography 

studios, and (4) the license required for the temporary 

occurrences of rummage sales and going-out-of-business 

sales• 

Mobile home parks, travel trailer parks 

An annual license is required for each mobile home 
109 

park or vacation travel trailer park within the city. 

The annual fee for each park is |25.00 for the first twenty 

mobile home or trailer stands, and ^1.00 for each additional 

stand.^^° Renewal costs are the same.̂ "̂ ^ The city-county 

health department and the city fire department are required 

to inspect the park facilities within thirty days prior to 

^Q^Ibid.. 33-^. 

^^Qlbid. 

l^^Ibid. 
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the issuance of the license.^"^^ The license may be 

revoked by the city tax department, upon the recommenda

tion of either of the agencies charged with inspection 

responsibility. "̂ ^̂  

Oil and gas drilling 

A permit is required in order to drill and operate 

114 
an oil or gas well within the city. Althou('h no 

specific permit fee is imposed, the application for the 

permit must be accompanied by a filing fee of ^250.00. ^ 

Permits are issued by the city commission, but only after 

extensive conditions, such as the establishment of specific 

bond and the guarantee of insurance in a designated amount, 

have been satisfied by the applicant. 

Photography 

Commercial photographers must obtain permission 

117 
from the city in order to en̂ âge in business. ' An 

annual fee of î lO.OO is charged for each studio location 

within the city, and the photographer must post 1̂1,000.00 

•^•^^Ibid. 

•̂ ^̂ Ibid. 

^^^Ibid.. 19A-3. 

^^^Ibid.. 19A-4. 

^^^Ibid., 19A-(9-22) 

^̂ •̂ Ibid., 23-2. 
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bond with the city as a guarantee of good faith.̂ -̂ ^ The 

issuance of photography licenses is a perfunctory duty of 

the city tax department, for no other standards are 

required. 

Rummage sales and going-out-of-business sales 

A license is required to conduct a rummage sale in 

Lubbock, except that charitable, religious and civic 

119 organizations are exempt from the requirement. ^ The fee 

is ̂ 10.00, and is applicable only for the specified days 

1 20 
Of the sale. The city also issues permits to those who 
wish to conduct going-out-of-business sales, which have 

121 
become commonplace in recent times. The cost of the 

latter permit is ^2.00, and applicants must submit sworn 

inventories of their merchandise to the local tax author

ities.-^^^ When issued, the permit is in effect for 120 
123 

days, after which time it may be renevfed. -̂  

^^^Ibid.. 23-3, 5. 

^^^Ibid.. 21-1. 

^^^Ibld.. 21-3. 

^^^The going-out-of-business permit is levied by the 
city as a direct result of the state law which regulates 
these sales. ::Jee Texas Vernon's Annotated Penal Code, 
article 1137 (q). 

^̂ T̂ftxas Vernon's Annotated Penal Code, article 1137 

(q-3). 

^^^Ibid.. article 1137 (q-5). 
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Administration of Licensing 

The general authority of the Lubbock city council 

is established by the city charter which states: 

The Council shall enact all ordinances and resolu
tions, and adopt all regulations; and constitute the 
legislative and governing body of the city^ with all 
the powers and authority herein granted. 1*̂ ^ 

As is common among city councils, the Lubbock Council has 

generally provided for municipal licensing by writing 

various ordinances designed to clarify authority. Usually, 

the application of licensing provisions is delegated to 

lower authority levels within the city; only rarely does 

the Council become directly embroiled in licensing policy. 

The city manager, who is charged by ordinance to be "the 
12*5 

chief administrative officer of the City Government," -^ 

is responsible for the implementation of the broad policies 

created by the Council. He in tiirn delegates responsi

bility to his administrative subordinates. Most city 

licensing ordinances specify which municipal department is 

to maintain the responsibility for particular activities, 

but for those ordinances which are not specific, the city 

manager allocates responsibility. Ultimate administrative 

responsibility resides in the office of city manager, but 

the actual decision to issue, suspend, or revoke licenses 

•̂^ Lubbock Charter, chapter I, article IX, section 10. 

-̂ ^̂ Ibid., chapter I, article X, section 4. 
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is often made at the departmental level. The city uianager 

may not, and in fact does not, involve himself in the 

normal procedures of licensing policy. 

In Lubbock, license applicants file prescribed 

forms with the department which has been given the imme

diate authority over the licensed activity. There is no 

central city department which coordinates licensing 

activity. A number of licenses are issued and administered 

by the city tax department; the health department has 

primary responsibility for others; and the city secretary 

dispenses others. 

When license applications require an investigation 

into personal characteristics or when various departments 

are required to inspect business premises prior to license 

issuance, more than one department may become involved in 

the license process. The police department, the fire 

department, the health department and the department of 

building and inspection are departments which are relied 

upon for the bulk of investigative or inspective functions. 

In most instances, these departments are also utilized to 

assist in the maintenance of compliance once a license has 

been issued. 

The final decision to issue a license is usually 

made within the department to which most of the authority 

for the licensed activity has been assigned. The final 

decision can, however, very often be reached on the basis 
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of information supplied from other departments who have 

become involved through the investigative or inspective 

function which they have been requested to perform. In 

that sense, the exact locus of power may not be readily 

apparent to the outside observer. 

License renewals have apparently constituted no 

major problem for the city. The notification of impending 

dates of expiration is made by departments, particularly 

the tax department, while other departments may choose to 

wait until after the date of expiration has passed before 

taking any action at all. There appears to be no set 

pattern, no standard of uniformity. 

Few of Lubbock's licensing ordinances state 

penalties other than the revocation or suspension of the 

license, but one v;hich does is the ordinance which licenses 

fire extinguisher service companies. The ordinance states: 

Violation of any provision of this article shall 
constitute a misdemeanor punishable by a fine not to 
exceed two hundred dollars,1^6 

The violators of other licensing ordinances are liable for 

very nearly the same penalty regardless of the applicable 

ordinance's failure to state the penalty in distinct terms. 

A general penalty is incorporated within the first sections 

of the City Code which provides that any violations of the 

Code are punishable by fines not to exceed two hundred 

•^^^Lubbock Code. I, 12-81. 
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dollars, with the further proviso that the city may not 

levy a penalty greater than the penalty levied by tne 

state for the same or a similar offense."̂ "̂ ^ 

The enforcement of licensing standards is a shared 

responsibility in Lubbock. The police department's 

responsibility to uphold the ordinances of the city is 

understood; this necessarily involves the police in many 

matters related to the issuance and revocation of licenses. 

In other respects, functional decentralization is the norm: 

health requirements are the proper concern of the health 

department, building standards are within the province 

of building and inspection, and the maintenance of fire 

standards is a matter for the fire depEu?tment. Few 

licensed activities can be neatly assigned to just one 

authority, but if, in the words of Malcolm Parsons: 

the purpose of regulatory licensing is to gain 
compliance with various conditions and standards 
imposed upon the pursuit of various occupations and 
activities,i2o 

we can expect nothing less. 

^̂ "̂ Ibid.. 1-5. 

^^^Parsons, The Use of the Licensin/z: Power, p. 53. 



CHAPTER V 

COMPARATIVE LICENSING POLICIES 

The basic similarities between the West Texas 

cities of Amarillo and Lubbock are numerous; ix>pulations 

are comparable, city origins date approximately to the 

turn of the twentieth century for each, local economies 

exhibit strong agricultural roots, to name a few. The 

policies^ which govern each city follow paths of common 

ground; motivation for regulation in one city is similar 

to the motivation in the other. From the standpoint of 

municipal licensing, each city has established ordinances 

which license common business activities and occupations, 

but neither city has chosen to use its licensing powers in 

a broad fashion. 

Despite the general similarities of the cities, 

obvious differences exist in regard to the specific activ

ities which are licensed in each. As a "wet" city, 

Amarillo issues licenses for the sale of alcoholic bever

ages; as a "dry" city, Lubbock issues no such license. 

Food handling establishments are licensed in both cities. 

^Amarillo voters have legalized the sale of alco-
hollo beverages within the City through the use of the 
"local option" election. Lubbock voters have reacted in 
an opposite fashion. See Texas Vernon's Annotated Penal 
Code, article 666, section 32. 

98 
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but Amarillo charges a fee of ^12.50 for each licerse, 

while Lubbock issues a similar license at no cost to the 

individual establishment.^ As a result, Amarillo receives 

approximately ^10,000.00 annually from food establishment 

licenses, while Lubbock derives no income at all from the 

same kind of license.-̂  Health permits for food handlers, 

slaughterhouse inspection fees, electrician's licenses, 

permits for dance halls and public dances, permits for 

peddlers and solicitors, and licenses for taxi drivers are 

required in each city. Beyond these, licensing assumes a 

more individualistic quality, and the cities pursue their 

separate paths. Amarillo licenses ice cream manufacturers 

and retailers, roofers, heating and air conditioning 

installers, private garbage collectors, sign erectors, 

house movers, massage establishments, private detectives 

and septic tank cleaners, all of which Lubbock has chosen 

not to license. Lubbock, on the other hand, licenses 

several activities which are not licensed by Amarillo; 

among these are pest control businesses, liquefied petro

leum handlers, mobile home i>arks, drilling operations for 

oil and gas, pawnbrokers, pool halls, photography studios, 

and domino parlors. 

Regardless of the specific activities licensed by 

^Lubbock Code. I, 13-6; Amarillo Code, I, 10-16. 

^Amarillo Bud/ret. 1969-70. 
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each city, the licensim: policy illustrates a com:nonal.ily 

of purpose in the cities. Primarily, licensinii provides 

a convenient method by which the rolice powers of eacn 

city can be implemented. The regulation of various pri

vate activities are conducted for the protection of public 

health, safety, or morals, and in many instances, for tlie 

combined protection of the three. It is not always 

possible to determine the specific >T;round on which a 

license is based, but previous chapters have cate.rorized 

licenses according to the apparent principal motivation. 

The licensinp; of the sale of alcoholic beverages 

in Amarillo has been given separate treatment, for it 

seems to be more the result of multiple municipal consid

erations than most other licensed activities. Concern for 

public health, public safety, and public morals all con

tribute to the licensin: of liquor sales, and perhaps in 

some small degree, the revenue produced also stimulates 

the licensing of the activity. 

The len:al distinction between license fees and 

occupation taxes is of little consequence in either 

Amarillo or Lubbock. Legally, a license is a facet of 

regulation, while an occupation tax is an exercise of the 

power to tax, which conceivably means that occupation 

taxes may be levied for the principal purpose of revenue. 

Yet, when occupation taxes are levied in iimarillo and 

Lubbock, they, too, are strongly infused with a rê .ulatory 
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Jankers in Licensing 

Licensing is ostensibly conducted in the public 

interest, but it is true that inherent dangers exist. One 

danger is that persons responsible for the application ^nd 

interpretation of licensinp: procedures will perform their 

duties in an arbitrary fashion, he^ral recourse has been 

made available to those who decide they have been penalized 

unnecessarily by authorities, as a protection against the 

abuses which may arise. Municipal ordinances in /vmarilio 

and Lubbock generally state the initial procedure by which 

an individual or rcroup may appeal oriP-;inal decisions in 

licensing matters. Admittedly, lê âl recourse may not 

provide enow^h protection; the probability of added costs 

in time and money may thwart those with le.':itimate com

plaints. Yet no other more practical method has been 

devised, and the licensing process will likely continue 

with occasional administrative imperfections. 

One other danger which has aroused substantial 

concern is the fear that licenses may be used to favor 

special occupational groups. Professor tolcolm Parsons 

S'ic^uillin, The Law of Municipal Corporations, 
section 26.02 explains the distinction between a license 
fee and an occupational tax. For particular acknowled,-e-
raent and interpretations in Texas, see Sam's Loan Office 
V. City of oeaumont. 29 S.J. (2d) 1089 (1932). 
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acknowledged this dan,':er when he commented: 

r.ut viherever rer-ulation fixes standards oi conduct, 
particularly minimal standards as a basic condition 
for a license to en-ar,e in the activity, there is a.i 
inescapable vestin,-̂ : of interest, and possioly monopoly, 
in those established in the activity.3 

.hen standards for entry into a license I fiela are ri ;id 

and difficult, individuals alr̂ vady within the licensed 

domain will benefit, either economically or socially ĉ ' 

both, by the relative smallness of their number. Certai-ily 

in the instance of particular occupational ;:roups, such JLS 

electricians, whose ranlcs -nay be le ally joined only upoi 

certification by examinin;:: boards composed of previously 

licensed individuals does the likelihood of vested privi

lege exist. One source has estimated that as much as 

seventy-five TDer cent of the occupational licensin.̂  boards 

in the nation are composed of licersad practitioners." 

Standards ori,'inally devised to serve the interests of the 

public may be conveniently subverted to other purposes, 

includiî - the elimination of ler.-al competition, 'iiic net 

effect can be, in the words of one authority; 

. . . tiiat the would-be tonsorial artist, beautician, 
mortician or realtor must win entrance to the 

^Parsons, The Use of the Licensing; lower, p. 40. 

Gellhorn, Individual i:̂ Yeedom and Governmental 
Restraints, p. ̂ 0. 



profession from an official bodv jhose persona 
interests lie in his exclusion.7 

i 0 3 

1 

^Hhe motivation for such a possibility has been defines 

succinctly by v/alter rellhorn: 

In the siain, those already v/ithin the occuoatioiml 
'Toup clamor for licensing, alv;avs, of course," upon 
the stated 'ground that thus the public will receive 
protection a._:aiT]st the incompetent or uiiscruoulous -
but always, also, with other less enpliasized'nurooses. 
One of these is to achieve a cor.ipetitive advantage or 
an enlarr:ed income. The other, of an emotional rather 
than economic nature, althous:h in some instances of 
possibly oven lars:er importance, is to achieve a for
malized recomition of the knov/lelre, skill and 
probity required of a conscientious practitioner, .io 
he chiropodist or watchmaker, dry cleaner or embalmcr, 
the sound man may yearn for professional status r̂ ni 
social advancement. 

The sole licensin'̂ ; authority in either Amarillo or 

Lubbock V7hich consists primarily of licensed practitioners 

is the Board of electrical Examiners in each city. In 

Amarillo, the electrical Board consists of seven members, 

each of v/hora is appointed by the City Council. As required 

by city ordinance, the board must include two master elec

tricians, two journeyman electricians, one employee of the 

local electrical utility company, one registered profes-

sional engineer, and one layman.^ The Lubbock Board is 

formulated in essentially the same manner, although three 

"̂ i/alter Hamilton, The Politics of Industry (New 
York: Alfred r̂ nopf. Inc., 1957), p. 52. 

Crellhorn, Individual Freedom and Governmental 
Hestraints. p. 109. 

^Amarillo Code. I, 8-1^. 
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ex-officio members (the city electrical inspector, tne 

superintendent of the municipal utility company, and the 

division superintendent of a privately owned utility 

company) are created in addition to the re:;ular membership 

of seven. iilach city has experienced the problem of 

creatin." an electrical board which has considerable exper

tise without devisin^: a complete "peer" rroup. 'i'o some 

students of the matter, such an attempt is an impossible 

task; economist Kilton I'Yiediiian, for one, has ar;;ued that 

no controls can be devised which will keep the license 

from becomin,^ a tool in the hands of a special group. 

The harsh line of Friedman has been blunted somewhat by 

the increased demands made upon the modern municipality by 

its citizens. In response to those demands, even if some 

of them spring-- from occupational groups, the cities have 

established licensing procedures and, where technical 

services are involved, special licensinp̂  boards of an 

expert nature have been created. Despite the v:arniâ s of 

Friedman, and to a lesser extent, Gellhorn, there is no 

evidence to assume that arbitrariness has occurred in the 

activities of the electrical boards in either Amarillo or 

Lubbock. The possibility remains, however, that the 

Friedman prophesy could come true, unless the cities devise 

^^Lubbock Code. II, llA-20. 

•••̂ B̂ iedraan, Capitalism and Freedom, p. 1^8. 
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boards without using licensed practitioners to fill them, 

vmich in itself appears treacherous, -iven the technical

ities of electricity. 

Conditions of Licensing 

iiach city has formulated standards of regulation 

vjhich must be met by applicants before they are issued 

licenses, i'iany standards are general, and auply to much 

more than just businesses or occupations, ônin.' and 

building codes are examples of general standards which 

are ^iven widespread application. On a more individualj-ed 

basis, standards have been devised vjhich select various 

activities for particular requirements, ^̂ tandards which 

require the assessment of moral character, wriich establish 

freedom from debt liabilities, which require the postin-

of surety bonds, and which prevent the location of selected 

activities within a specific distance from a school or 

church are commonplace in the regulatory ordinances of 

both Amarillo and Lubbock. In an attempt to determine 

similarities in standards and to reveal differences when 

they exist, the more notable conditions of licensing will 

be examined. 

Good moral character 

In Amarillo, the licensia^ ordinance for private 

detectives specifies good moral character as a condition of 
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license. Ordinances which govern the liceiisin̂ ; of aa::ce 

halls, massage establishments, and zhe sale of alcoholic 

beverages imply that a similar characteristic must be 

satisfied before the issuance of either license, althouih 

the phrase "good moral character" is not used."̂-''̂  In each 

of these, a particular authority is riven the responsi

bility to determine that the appropriate quality exists."'•̂  

Usually, the test of good moral character is not deiined 

by the ordinances, but dance hall operators and massage 

establishment operators undergo extensive personal inves

tigations which might logically be expected to determine 

12 
Amarillo Code. I, 13-155. 

13 
rbid. , 13-^, 16?, 2^1-; The ordinance governing 

massage establishment operators, for example, clearly 
implies that moral character is at stake: 

" . . . the chief of police shall cause an investiga
tion to be made of the applicant's character and 
whether or not the applicant has been convicted of any 
crime involving moral turpitude in any state, municipal 
or federal court, or whether the applicant is a person 
of unfit character, or whether the holder of a license 
for such an establishment committed any lewd, indecent 
or other act contrary to common decency during the 
last licensing period . . . " Ibid,. I, 13-167. 

The "test" of moral character for sellers of 
alcoholic beverages is administered primarily by the Texas 
Alcoholic Beverage Commission. If the individual is 
granted a license by this Commission, the City of Amarillo 
ordinarily follows by issuin.'̂  a city license. An indepen
dent investieration at the city level is not usually made. 
(Gee chapter 111, pa.̂ e 11 for a discussion of dual liquor 
licensing.) 



the qualities of moral character."̂ -̂  .>ecr.-ise of ics 

involvement in the investi^^ative process for these 

licenses, the police department is often in the position 

of determining; v;hether the applicants :.;eet this standard. "̂̂ ^ 

Lubbock city ordinxinces rarely incorporate the 

Dl-irase "r:ood moral character"; pool hall operators are the 

only occupational p:roup ;:overned oy a precise lanr:ua-;e oi 

17 

the kind. I'axi chauffeurs, peddlers, and lersons in tne 

business of pest control all are examined for "fiti-ess," 

which may encompass a multitude of qualities. ' .oral 

character may be one of the aspects of fitness, althou,:;h. 

city ordinances do not use the term. Lubbock does not 

license either private o.ctectivcs, massa:;c establishments, 

or the sale of alcoholic bevera;!;es, so comparison with 

Amarillo ordinances cannot be made. Public dances are 

licensed by the Gity, but r:ood moral character has not 

been specifically stated as a condition of license issuance. 

In general, Lubbock does not license many of the activities 

which seem particularly associated with moral character. 

The City's licensin,'- of public dances is limited by its 

inability to regulate the dance held in private clubs. 

^^Amarillo Code. 1, 13-2^, 16^. 

^^Ibid.. 13-2^, 5^. 

•̂ L̂ubbock Code. I, 26-51. 

^^Ibid., 31-23, 21.1, 22-19. 
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which parallel the dancia- regulate! in ..marillo.^^ :he 

conclusion appears valid that because of this void, city 

ordinances have not incorporated moral c;iaracter as a 

usual condition of licensure. 

Hours of operation 

Gity ordinances limit the hoiu-s in v̂ hiGh certain 

business activities -ay be conducted i-i both Amarillo a:i(i 

Lubbock. ' In Amarillo, alcoholic bevcî a.-es caimot be 

l'̂:;gally sold between the hours of 2:00 A.:.. ..undav and 

7:00 A.N. the folloi'/in;: Honday, or any day except âmcia-

at any time bet'veen the houî s of 2:00 A.H. and 7:00 :^.../" 

m addition, beverare sales on weekdays betv/een the hour:, 

of 12:00 midnir:ht and 2:00 A.M. are le^ai only when a 

special late hours license has been issued oy the City.''' 

Jance establishments in Amarillo are refused permission to 

operate durinr the hours between 1:00 A.N. and 7J00 a.. » 

^Lubbock's inability to reach private club dancin'; 
is illustrated in the Lubbock Code. I, 26-42, which states: 

"The provisions of this article shall not apply to 
private dances -iven at private homes or to dances 
;Tiven or conducted by private clubs, societies, per
sons or corporations vihere the attendance is restricted 
to the members of such society, club or corporation, 
and any bona fide invited /quests and from which the 
general public is excluded." 

For the municipal authority to limit business 
hours, see In re Brewer. 152 s.w. 1068 (1913). 

^^Amarillo Code. 1, 13-2. 

22 
'̂ '̂ Ibid. 
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on any day, by city ordinance.'^ In î ubbock, public 

dances cannot be conducted between the hours of 2:00 A.;.. 

and 7:00 A.i\."' The hours of operation for massage estab

lishments in Amarillo are limited to tirnes between the 

hours of 8:00 A.K. and 10:00 P.h., v;hile Lubbock pool 

halls are confined to business hours between 3:00 A.M. anJ 

12:00 midni.Tht for weekdays and Saturdays, and the hours 

2 S 
betvreen 12:00 noon and 10:00 r.K. on Sundays. -̂  

Bonds 

A number of activities in both cities are requirr-d 

to pest surety bond vjith the city as a guarantee of respon

sibility prior to licensin.":. The amount of bond varies 

with the activity. In Amarillo, a bond in the amount as 

shown is required of the following: private rarbare 

collectors, ;i,OOC.OO; master electricians, .,2,000.00; 

commercial house movers, ^3,000.00; itinerant vendors, 

•52,000.00; and sign erectors, i;5,00C.UC/'^ .'ond provisions 

in Lubbock illustrate similar tendencies and include the 

followin,'^: pest control businesses and photo-T?aphy 

studios, ^1,000.00 each; master electricians and master 

^^Ibid., 13-27. 

^^Lubbock Code. I, 26-35» 

^^Amarillo Code. I, 13-171; Lubbock Code, x, 26-56. 

^^Amarillo Code. 1, 11-13, 3-25, 13-^o, 13-62, and 
3-7, respectively. 
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plumbers, ;|̂ 3,000.00 each; fire extinguisher service lir: s, 

v5,000.00; and finally, permission to drill a 'A'ell for oil 

or gas vjithin the city requires, amon,-: many provisions, 

that a bond in the amount of .,̂ 25,000.00 be posted vjith tiip 

city (if a successful oil or gas well is created and co:.-

tinues in production, bond may subsequently be reducea to 

27 ';10,000. ̂ 0). '' -3onds in every instance are subject to the 

approval of city authorities specified within the provernir̂ ^ 

ordinances. As lonr as the amount and the conditions 

prescribed for the postinr; of bond are reasona-ble and not 

unduly burdensome, there can be no question of the poirer 

of the municip8.1ity to require bond for specific activities 

v;ithin the city. ̂8 

Other conditions 

When municipal rovornments and the State of Te:::is 

license the same activities, the state license is sometines 

used as a prerequisite for the issuance of the municipal 

license. In Amarillo, for example, municioal permission 

to sell alcoholic beverai-res is withheld until the appli-

cant has seciired a license from the :itate. " Taxi driver 

'̂̂ Lubbock Code. 1, 22-21, 2 3-5, Ii, 11^-53, 2̂ Ui::, 
I, 12-75, and 19A-29, respectively. 

^^H. h. Lewis, "License and OccupP-tion Taxes," 
p. 301. 

^^Amarillo Code. 1, 13-<̂ .̂ 
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permits in both Lubbock and Amarillo are issued only to 

persons who possess a valid state license.'^^ ?.y this 

method, municipalities compel the State to assume a por

tion of the responsibility for the licensed activity. t 

has proved convenient for the city to follov: the IcaJ c' 

the Jtate in enforcement of standards required for the 

continuance of these licenses, 'rnen state licenses are 

suspended or revoked, the city lopcically follows suit; 

much of the normal enforcement burden for municipalities 

is lessened in this manner.^ 

Another common condition of licensinf-; is the 

requirement that personal city taxes be paid before a 

licerse is issued. This provision ;̂ ives the city a lever 

of power which serves at least tv;o purposes: one, tax 

collection is facilitatea, and tv̂ o, increased control is 

maintained over the licensed activity, particularly since 

it is customary to use this standard as a requirement for 

the continuance or renewal of the license. Proven indi

vidual tax liability prevents the issuance of either a 

license to sell alcoholic bevera?res or to operate a public 

'̂2 
dance hall in the City of amarillo.^ 

Two licensed activities in Lubbock are required to 

^^Ibid.. 1, 24-35; Lubbock Code. I, 31-21. 

^•^Amarillo Code. I, 13-13. 

^^rbid., 13-8, 13-24. 
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Obtain liability insurance coverar,e in a specified amoun^ 

as a condition of licensure. Public ambulance services 

are expected to maintain liability iiisiurancc in the ar.ount 

of at least ^;50,000.00 for inaury to an,v one person, 

;]10C,0OC.00 for personal injiu?ies in any one accident, and 

;;?50,000.00 for injuries to property in any one accident. ̂-̂  

City ordinances also specify that oil and gas drillin-; 

operations v:ithin the city must be protected by liability 

insurance in the amount of vi)100,000.00 for injury to an,y 

one person, V^300,00C,00 for bodily personal injuries in 

any one accident, and ^^200,000.00 damarre to property in 

any one accident. The minimum insurance requirements 

are simply additional means by which the city seeks to 

guarantee the licensed activity will remain financially 

responsible for its actions. 

Proficiency examinations are used to determine 

license eligibility in selected activities. Electricians 

in both cities are required to achieve pacsin̂ -; scores on 

electrical examinations which have been formulated by the 

respective city electrical boards.-^^ The examinations 

vary according: to the type of electrician's license which 

is sou.f̂ ht. In the event the applicant fails to achieve a 

33 Lubbock Code. 1, 31-37. 

^Ibid., 19A-9. 

^^Amarillo Code. I, 8-18; Lubbock Code. II, llA-31. 
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passin/î  score, provisions are available for re-examination 

procedures. In Amarillo, at least ninety days must elapse 

between the date of the initial examination and the 

re-examination, *̂  In the event of a second failure, a 

wait in,"- period of six months is required betv:een the 

second and third ejiaminations and between ail subseajient 

37 e:camirjn,tions. ̂ ' There is no city ordinance which specifies 

the maximum number of times an applicant may be examined, 

but in each instance the individual must make formal 

application to the 3oard of Klectrical Examiners in order 

to determine his eli,:̂ ibility. As stated in a previous 

chapter, license applicants who fail to achieve passin:-

scores on their first examinations in Lubbock may take 

the next re.'̂ ularly scheduled examination, regardless of 

how much or how little time has passed.-̂ -̂  If the applicant 

fails a second time, he is not eli'̂ :ible for rc-examin^tion 

at the next rep':ularly scheduled time, but must wait until 

a third examination is scheduled. If a third failure 

occtirs, the applicant must appear before the 3osu?d and 

convince them that he should be given another 

36, 

Ibid. 

'Ibia., 8-20. 

^^Lubbock Code. II, llA-33. 

^^Ibid. 

^Amarillo Code. I, 8-2^. 

37 

38 
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opportunity. 

Persons who transfer liquefied petroleum f-as from 

one container to another are also required to demonstrate 

their proficiency to the building inspector in Lubbock. '"̂  

The applicable city ordinance provides little --uicielinc :.s 

to what type of demonstration is required, and apparently 

rives the buildiiv: inspector -wide latitude in his appli

cation of the standard. 

All permanent business activities in either city 

are subject to the zoning ordinances and building codes of 

43 
the cities. Alcoholic beverage sales in Amarillo are 

also regulated by the specific provision that they camiot 

take Dlace within three hundred feet of any church, school, 

44 or other educational institution. As if specific zonin;:: 

ordinances viere not clear enough on the subject, one of 

Amarillo's rerulatory provisions for a nassa-c establish

ment makes the operation of ar^ such, enterprise illegal in 

any section of the city v;hich is zoned for residential 

45 Durooser. ^ 

^^Ibid. 

^^Ibid., 1, 12-4^. 

^^Amarillo Code. I, 2-52; Lubbock Code. 1, 2-49. 

^^Amarillo Code. I, 13-^* 

^^ibid.. 13-176. 
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Administration of i.icensi>ig 

Since both cities function under the council-

manager form of 'government, they arrive at general 

licensing policy by much the same methoa. The city council 

in each city identifies and controls licensin: activities 

by the passage of ordinances vfhich state the necessary 

conditions and procedujt̂ es. In practice each council deln-

rates authority to issue and eni'orce licenses to executive 

officers v/ithin the city. Ordinances ordirjarily state the 

authorities to vjhom responsibility for a pe.rticular license 

is allocated, but in those relatively rare instances in 

x̂ hich the ordinance makes no specific stipulation, the 

city manager performs the task of dispensing responsibility. 

In his capacity as the chief administrative officer, the 

mana,?rer assumes a general respo2asibility for the 

administration of licensing- policy. His administrative 

subordinates assist him in the completion of this function 

by either serving as directed by city ordi2mnce or as 

directed by the mana'̂ êr. 

In .imarillo, the office of city secretary serves 

as a convenient cleari)v: house for many licenses, but the 

cuties performed by that office are chiefly perfunctory.^ 

The decision to either :;rant or refuse a license is usually 

made elsewhere. The city secretary formalizes many 

^^Ibid., '<-22. 
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license decisions, but the police department, the buil-iin̂  

and inspection department, and the health department ars 

all more active in the determination of routine licensin-̂ -

matters. 

Lubbock's city secretary also serves as a distri

bution center for a number of licenses, but the most 

active city department in that regard is the tax depart

ment, which issues at least eir:ht licenses or permits 

47 
directly. As in Amarillo, the buiidinr- and inspection 

department in Lubbock also fulfills an important role ir. 

the issuance of city licences, alonr v;it-h the health 

department. 

Host licenses issued involve several of the 

administrative departments v;ithin each city. For example, 

application for a dance hall license in Amarillo involves 

at least four different departments, and the same is true 

for a public dance license in Lucbock, '̂  Licenses for 

food handling establishments, pawnbrokers, and massage 

establishments further exemplify the overlapping of 

responsibility v/hich exists in the structure of municipal 

^Information derived from a special list in,-; of 
licenser made '̂ .vailable by the Lubbock City Tax Depa.rtment, 
April 23, 1970. 

^^Lubbock Code. I, 17-2, 26-31. 

^^marillo Code. 1, 13-24; Lubbock Coae. 1, 13-^, 
26-31. 
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licensing. In effect, the task of making each city's 

licensing ordinances operative demands coordination and 

cooperation from virtually every department. 

Licensing ordinances specify conditions under which 

the activity must serve. Granting a license certifies 

that the conditions for entry are met originally; subse

quent insi>ections are used to determine whether the 

conditions continue to be observed. Enforcement of condi

tions is usually a shared function, but in both Amarillo 

and Lubbock, the role of the police dei)artment is perhaps 

the most active of all the departments. Several occupa

tions are required to maintain liaison with city police, 

and the general function of the department to uphold the 

laws of the city can empoî er the police to become involved 

in any aspect of license enforcement.^ 

Most licensing ordinances in the two cities specify 

penalties for non-compliance, and each city has also 

created a general penalty provision within its code which 

equips the local authorities with ample punitive measures 

in the event specific ordinances have not been devised. 

Failure to comply may result in a suspension of the license, 

^^The general authority of each Police Department 
is found in the municipal ordinances for each city. See 
Amarillo Code. I, 18-(7-15) and Lubbock Code, I, 25-(l-12). 

^^An^rillo Code. 1, 1-6; Lubbock Code. I, 1-23. 



lib 

or outright revocation, or a fine within the ran.q:e 

specified by the penalty provision. In either instance, 

punishment is meted out according to the jud.̂ ement of 

those who are -̂riven responsibility for adr.inisterinr the 

particular ordinance. 

When a license is denied or revoicea, aggrieved 

individuals may follov/ an appeals procedure usually out

lined within the applicable city ordinance. .'ith some 

variation in unusual circumstances, the appeals procedure 

normally requires that the a-r-rieved file notice of his 

intention to appeal within ten days of his notification 

Of adverse action res-ardinr: his licensev ' liotice is 

filed vTith the city secretary who directs the notice to 

the proper authorities. At the disposition of the city 

council, a hearing may be held on the iTiatter in dispute, 

at vjhich time the council will render a fir^l aecision. 

Oeyond this point, the aggrieved is free to seek legal 

relief through the courts. 

i{evenue irreduction 

I-»iconsinr in the two cities is conducted primarily 

as a technique of regulation, but the revenues tliat are 

^^The appeals procedure for private detectives in 
Amarillo constitutes a departure from the norm. Thirty 
days are allowed in vrhich to file an appeal in that 
instance, rather than the usual ten. Amarillo Code. 
1, 13-158. 
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produced by the process are welcomed by both cities. 

Revenues derived are used to defray a portion of t]::e re -u-

latory costs, and also, they may be invested in short-term 

bonds or other secured investments v:::ic;: return additional 
o 

revenues. -̂  

Amarillo's most remunerative licenses are those 

issued for food processin;^ and handlinr, the sale of alco

holic beverâ -̂ es, dance halls, and electricians. Lubboci: 

receives the bulk of its license revenues from health 

certificates (particularly those issued to food handlers), 

and from, the licensing of persons en-:a~ed in the perfor-

mance of technical services, primarily electricians.^-

in 1970, authorities anticipate tliat business anĉ  

occupational licensing vj-ill produce revenues of ^71,^0C.00 

and i;31,00G.00, for Amarillo and Lubbock, respectively. '̂' 

As explained previously, most of the difference between 

the tv;o cities is due to Amarillo's income fron alcoholic 

bevera,'̂ e sales and food establishments, which do not 

57 produce revenues in Lubbock. 

^^Information taken from private interviews with 
J. C. Lilly, May 14, 1970, and with Roy ."'cijsniel, Accounting 
Department, City of Lubbock, May 28, 197C. 

^^marillo Budget. 1969-70. 

^^Lubbock i:>ud.-:et. 1969-70. 

^^Amarillo x̂ ud.yet. 1969-70; Lubbock Jud-et, 19^)9-70. 

"̂̂ Lubbock Code. I, 13-6. 
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As a percenta^re of revenues raised totally at the 

local level, the 1970 projections for ..narillo and i-ubboc!: 

indicate that municipal licensing; -.jili produce approxi

mately seven-tenths of one per cent, i::ic[ four-tenths of 

one percent, respectively, hardly ovrrwiiolmin- percent-

a.TCS, ''^ On a broader comparative scale, neitlier city 

fares very v;ell with respect to r̂ tiona.l totals and 

averares. Atlanta, Jeorria, r:ained almost nine per cent, 

or more tlian ;.4,00C,000.00, of its locally raised revenues 

from business and occupational licensin-: durin- the liscal 

year I966-67. '- Hecent estimates by î tlanta officials 

nredict that approximately :JL ,000,000.00 will be derived 

^0 fi-*om licensin;: :r 19'̂ 0. Jirraingham, Alabama, obtainec: 

more tlian fifteen per cent of its local revenues fron 

licensinp: in 196b-6v, .vhilo ilew Orleans, Louisianii, yar-

nered a reasonably si-^ificant six per cent from similar 

sources, Chicago ;-:ained approximately five per cent o: 

^ Percentarres derived from: Amarillo liudret. 
1969-70; Lubbock 3udr:et. 1969-70. 

-̂ Û.'̂ ., Department of Commerce, ;-fureau of the 
Census, City lovernment finances in 1966-67« -̂ieries Gv c.7. 
Ho. 2, (l/ashinr:ton, L.C.; Government Printing Office, 
1968), p. 5b. 

^^Mike Wright, "Business Licenses on "./ay to 13,500 
Atlanta Firms," The Atlanta Constitution. April 2, 1970, 
p. 14. 

^^Bureau of the Census, City Government Finances, 
p. 57, 63. 



its local revenues through the use of its licensing pov:er, 

vihile in Los Aa^eles, licensing accounted for ten per cent 

of city revenues in I966-67. 

Opposite examples also exist: New York City 

obtained less than one per cent of it^ local revenues from 

business and occupational licensin.̂  in 1966->'', and. Boston 

received less than one and one-h-alf per cent by th-at 

method.. -̂  The national avcra-̂ e for tne forty-three lar :or.t 

cities in the n;̂ .tion v:as 2»7 V^-^ cent, which is consider-
^4 

ably above the percentar^es in Amarillo and iiubboci.. 

naf^es 51"^* 

^^Ibid.. p. 57, 61. 

^^ibid.. p. 63, 57. 

^^Ibid., percentages derived from data found in 



CHAPT̂ r'. VI 

C0NCLU3I0Ni. 

The municipa.l licensin̂ -: power, as it exists in 

Texas, is fettered by the continued ohilosophical insis

tence that the irovernmental role be confined witnin rather 

narrow limits. i\ny form of licensing constitutes an 

intrusion into individual economic life, and creatê ;- a 

concern over the extent to v/hich individuals should be 

protected aH:ainst r^overnmental authority. In Texas, 

:;overnmental intervention has been chosen carefully ani 

sparingly, in keepin; with the traditional political 

philosophy of individualism vjith which so .much of the 

otate is imbued. 

Home rule cities enjoy broader pov:ers of f;overnance 

than do cities which exist under the state's .̂ eneral lav: 

classification. In that respect, both Amarillo anc-. 

Lubbock are equipped with as much authority as it is pos

sible for a Texas city to have, since each has home rule. 

;ithin the traditional application of Dillon's rule, the 

permissive scope of municipal authority is narrow, but 

home rule cities are better able to exist comfortably 

within this narrow limitation than are the cities whose 

individual fates rest with state le^:islatures. Local 

control is normally thought to be better than absentee 

122 
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control. Professor î lalcolm Parsons com.mented that if 

cities are to have their best opportunities to be well-

governed, "constitutional home rule would seem to provide 

such an opportunity." 

ivhen Professor Parsons conducted his study of 

Chicago in 1950, he found that city to be ecpocially 

limited by the failure in Illinois to create home rule 

authority for cities. The result, he said, meant: 

• . . that the city has been able to do only what the 
dominant forces in the state le/'islature have been 
willing it should do; in narrower focus, the fundament 
of Chica;::o's licensin;; pov;er remains today substan
tially what it was seventy-five years a;;o, despite 
occasional piecemeal additions to and revisions of the 
Cities and Villages Act.^ 

Yet, home rule creates only as much additional 

authority and power from a city as that city is willinr: to 

assume. Home rule cities can be Just as reluctant to act 

as the state legislature mirht be; that is, home rule in 

itself provides that which is likely to be a better frame

work, but the extent of the change depends upon the city. 

It is true that with respect to municipal licensin--

power, Texas home rule cities fare well, for they are 

specifically given the power to license any business, 

occupation, or callin̂ ^ that is "susceptible" to the police 

power, undoubtedly, this helps to explain v;hy so much 

•^Parsons, The Use of the Licensin^^ Power, p. 180. 

^Ibid., p. 12-13. 
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licensing is performed in the interest of either :ô blic 

health, safety, morals, or the general welfare, the basic 

components of the police pov;er. Amarillo and Lubbock 

reflect this re;':ulatory inclination, but home rule status 

has not broup̂ ht carte blanche licen̂ sin;-: to the cities. In 

fact,, licensin^: has been used reluctantly, and as a result, 

the extent of the home rule pov/er to license has not been 

fully utilized. .\hon licensinr- exists, it is used to 

re:5ulate; but, this form of re:-;ulation nao not reached 

epic proportions amon.̂  the municiî alitie." of the state. 

The reasons for this reluctance are at least tiii-'ec-fold: 

one, le;;al interpretations have limited the use of the 

licensin": power; two, the ^tate Constitution has imposed 

restraints on the licensian; of selected activities; and 

three, the traditional philosophy of limited aoveriiment 

has pervaded the municipal level in a dê  ree that cause.̂  

local officials to be reticent about extending licensin̂ -

policy. 

Hunicipal licensin': has increased in some de -ro-: 

in Texas, despite the limitations cited above, pri.̂ iarily 

because of the convenience with v;hich licensin can be 

adapted to the aims of local police powers. The increasin-; 

role of municipal ;:overninent has forced new methods upon 

the cities; as citizens liave demanded now services, more 

protection, and improved life. Amarillo and Lubbock have 

experienced this same demand, althoû ĥ the rê :ional 
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philosophy of individualism has perhaps retarded tiieir 

acknowledgement and acceptance of it. Because urban 

society requires protection a.̂ ainst itself, municir<'̂ l̂ 

police pov/ers have expanded to meet the challenges of a 

bur.yeonin??: metropolitan population, and licensin; lias hC'-^n 

cau,:ht in that expansion, l.ê ., electricians, food handling-

establishments, roofers, the sale of alcoholic beverares. 

The increased concern for public health, public safety, 

public morals, or the even more va;;ue an;l indefinite con

siderations of the general vjolfare haj jus til" led sone 

additional encroachment on the control of private busirvos 

and occupatioi^al activities. 

./hen used, licensinr: has afforded a .-rieans of 

acquirin;: controls over present and future activitico 

which pose a possible threat to the city. Through licens

ing, the public has been protected from unlicensed, 

perhaps inept practitioners. Î 'urther licensiji: has become 

more important for the continuinir controls it provides for 

the city, since the retention of most licenses is contin-

.'̂ont upon the continued performance of the activity in a 

manner which satisfies municipal yuidelines. 

r'or some, the growth of licensiii: has been found 

objectionable, on grounds that it merely formalizes the 

i-norance of manl^ind, that he must be protected by society 

because he is incapable of protectin,- himself, and also 

because licensing can lead to arbitrary control by vested 
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interests. i.'et, licensin,'; constitutes nothin- more than 

another example of the use of collective streuvth to 

counteract individual deficiencies, and to saferjuard the 

atmosphere in which society pursues the future. 

Unlike a number of cities in other states, Texai 

cities have been unable, and to a large de;:ree, unwillm^, 

to use their licensing powers to produce sir;nificant 

revenues. The ler̂ al doctrine that licensin- conducted 

under the authority of police power can produce no -nore 

than incidental revenues has necessarily tiiv.'arted cone oi' 

the ambitions Texas cities niay have h-ad to raise income 

in this fashion. Occupation taxes, v/hich ostensibly are 

derived from the pov;er to tax, and therefore, can be usca 

to produce revenue, have oeen severely curtailed at the 

local level by the constitutional provisions which allovj 

the State to determine both the occupations to be taxed 

and the maximum amount of each. Generally, the .̂ tate hao 

exempted numerous business activities from local occupa

tion taxes, and in many instances this practice has 

deprived the cities of what mi^ht have been a very lucra

tive revenue source. As a result of these limitations, 

local occupation taxes have produced relatively smr.ll 

amounts of revenue, and have declined in popularity with 

local ,̂ overrjiients. Jhen they do exist, they are used as 

a means of re-Tulation, much like the other licenses issued 

under the police power. 
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The State is not entirely responsible for the 

revenue deficiencies of local licensin;. Locril authoritlec 

must share a portion of the blame, for they are failin to 

take full advantage of their opportunities. Hegulatory 

licensinf; can produce revenue in an amount substantial 

enoup,h to defray a sif^nifleant percentar,e of the re.nalatory 

costs, but far too often it does not. One example revealed 

durinp. this study illustrates the point: the license for 

food handlin/s establishjnents, which are rê 'yulated in the 

interest of public health in both Amarillo and Lubbock, 

produces approximately .̂ ,'10,000.00 annually in iimarillo, 

but produces nothing: for Lubbock since the license is 

issued there v/ithout cost to the applicant. There ic 

little need to speculate on whether the revenue produced 

for Amarillo covers the city's cost of re.julation, but it 

is important to note that Amarillo comes ^10,000.00 

closer to meeting its costs than does Lubbock. The assump

tion seems valid tha,t actual re,̂ 'ulatory costs are 

approximately the same for either city. 

Licensin;,̂  should not be expected to bear all the 

costs of re.'Tulation; ostensibly, the general benefits 

derived by society from licensing are r^reat enoUt:;h to 

allow the underv/ritin/r of a portion of the costs. Yet in 

the context of the modern city, where demands multiply 

rapidly, and v;here revenue soiu?ces become inadequate 

almost equally as fast, the license fee can be used more 



judiciously. The antiquated property tax. Ion.- the 

bulwark of local reveiiues, needs assistance, and the 

license fee, with all its limitations, offers promise of 

producinr; increased aid. Local authorities need only to 

recognize that promise. 

v/ithin the limited framework of the cities, the 

council-manager form of government has provided both 

Amarillo and Lubbock vfith a suitable means of devising 

and administerin,^ licensing: policy. The councils have 

fulfilled the rule-making; functions for each city, usually 

by enacting licensing; ordinances and by dele -atinr rê jpon-

sibility foi* the application of licensiiv̂ - to other 

administrative officials, fhe city manarers have served 

as effective coordinators for licensinr policy; each city 

has ;:iven its manarcer authority commensurate with nis 

responsibilities, he has been in fact as viell as law the 

chief administrator for each city. 

Beneath the manager, licensin̂ ;- policy lias been 

typically more diffused, since it is necessary for several 

departments to become involved in the investî -̂ ative process 

which often precedes the issuance of a license, and in the 

inspection and enforcement function which normally follows 

the issuance of a license. Particularly because most of 

the licensin.?; in the two cities ic regulatory, the success 

of either city's policies lias depended upon the effective

ness of its enforcement machinery. As revealed earlier, 



the enforcement of licensin-; policy has .uuially involved 

such departments as police, fire, buildin.-, health, and 

perhaps a combination of all. The police department, in 

each city, has fulfilled an inordinate role in the e.iforĉ i 

ment process, but other depa.rtnients have also oeen 

instrumental. 

The laclc of occui)ationxil boards has actually lielpci 

to maintain clear lines of adrainistrative responsibility 

in the t\io cities. The close relationship between the 

licensini^ authority cml those to be licensed, which accom

panies the use of independent boards, has not been alloued 

to floiu'ish in either city. The electrical boards, as 

described elsev/here, perhaps offer a potential future 

danger in this respect, but there, too, steps hvave been 

taken to lessen the possibility by including outsiders on 

each board. 

Ample provision has been made by both case cities 

for the administerin̂ .; of disputer. v:hich inevitably arii'c 

in the process of licensin-. Neither cjty lii'.s experience! 

unusual difficulty in followiar- its established procedures 

ioverniiv; the appeal of licensiiv; decision. Although a 

portion of this success is due to the li.̂ ht burden as yet 

borne by the system, at least some of the success can be 

accredited to the equitable procedures which have been 

created. 

The wealcness of municipal licensing in either 
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.-amarillo or Lubbock is not the result of inept adziinio-

tration. iiather, the entire system suffers from a lack of 

rer;ard for the potential of licensin:. In many respects, 

this is £ lef::islative problem, for the city councils set 

the tempo for the operation of local /government, and 

without a more ar;;';ressive approach at that level, i.iunicipal 

licensini'̂  will continue to suffer fron dorna-icy. af, 

indeed, a stron̂ ^̂ er policy of licensinr v;ers piû sued in tlie 

cities, the current administrative systems riiyht reveal 

iiiadeoimcies which nov; ro unrioticed. •M\er oresent conii-

tions, however, the a^pplication of j-'olicy is adequate. 

This study does not sur.̂ est that loca.l rovernmeiitc 

in Texas should begin to license and tax every occupation 

or business activity within its province; such a path is 

pure folly, what it does sug:Test, however, is that local 

p;overnments herein to discard old obstacles, and turn to 

new methods, or perhaps improved old methods to meet the 

denands of modern urban problems, vhen cities strain to 

meet their financial oblii-iations, v.iicn one businesL; 

activity is licensed under police power authority, and 

another similar activity is not, it is tine to place the 

licensing: povrer in its proper perspective and to view it 

as an equitable tool, rather than as a distasteful intru

sion into a cherished possession. Admittedly, there are 

dan.'sers in a more aggressive approach, and public ̂ ôals 

can be diverted toward private :;ain, but far too lon̂ ;, the 
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cities in Texas have been so fearful of doin^: .vronv, they 

have done little at all. The past may ĥ ave afforded the.-?. 

that luxiu?y; the futiu?e may not be so i:ind. 
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