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CHAPTER I 

INTRODUCTION 

Throughout American history there has baan continued 

debate over tha merits inherent in tha various methods of 

salaction employed to fill state court positions. This 

controvarsy remains unsettled avan today, as is witnessed 

by tha ongoing inconsistencias in tha manner of judicial 

recruitment in tha fifty states. Presently thara ara 

five methods utilized to salact judges for state courts: 

partisan election, wharaby candidates for judicial posts 

run on party tickets and ara popularly elected; non

partisan alection, wharaby candidates do not run on a 

party ticket but ara popularly elected; election by tha 

state legislature; gubarnatorial appointment; and tha 

Missouri or Merit Plan of judicial salaction. 

Numerous efforts have bean made to ascertain the 

consaquancas of these different racruitmant methods with 

regard to the characteristics of judicial personnel thay 

ara likaly to produce. Daspita soma axcaptions, however, 

most of thasa examinations have baan normative in scope 

and have given us littla information upon which to 

evaluate comparatively tha methods of judicial recruitment 



Furthermore, a dimension of this topic that seams to have 

baan overlookad entirely is in tha realm of judicial 

policy making. Information is readily available insofar 

as the rola that the United States Supreme Court has played 

in this regard but littla has baan forthcoming in terms 

of policy making on tha state court laval. Such consider

ations carry important implications for tha policy consensus 

or integration of tha American judiciary in general and 

perhaps provide another avanua by which wa can compare state 

judiciaries from an institutional point of view. 

It might be argued that discord on policy matters 

is inevitable batwaan tha state and federal courts. 

However, it is also possible that tha United States Supreme 

Court is mora likaly to agraa with the decisions of soma 

state courts than with others, and this agreement 

differential may be related to institutional characteristics 

such as methods of racruitmant used by tha states. If such 

is tha nature of Supreme Court and state court relations, 

wa would ba ona step closer in our ability to compare 

recruitment methods along policy output lines rather than 

focusing entirely upon tha social characteristics of judges 

that various racruitmant systems ara likaly to produce. 

Further rasaarch is needed if wa ara aver to gain a 

satisfactory appreciation of tha nature of tha various 

salaction methods. Tha focus upon what kinds of judges 

ara recruited by which kinds of salaction methods has 



baan insightful. This focus, howavar, has offered only a 

limited perspactiva on tha topic of judicial selection 

and perhaps has ignored tha most important question of all: 

Do diffarancas in tha manner of choosing state judges also 

result in inconsistancias in tha extant to which state 

supreme court decisions ara integrated with policy 

positions of tha United States Supreme Court? The 

objectiva of this thesis is to take steps toward answering 

this question by examining whether tha existanca of various 

methods of selecting state judges results in a simultaneous 

diversity in relationships between the United States 

Supreme Court and state courts operating under tha 

different salaction systems. Our concentration will be 

on state supreme court decisions that have baan reviewed 

by tha Supreme Court of tha United States. Such a focus 

will allow us to datarmina whether tha type of judicial 

salaction utilized by a state has an impact upon tha 

likelihood of the Court to agree with state supreme court 

decisions. If differences ara found in this regard, wa 

will ba in a battar position to appreciate fully the 

implications of ona racruitmant system as opposed to 

another with raspact to integration of national political 

and legal values. Furtharmora, another parspactiva will 

ba offered as to whether the various methods of state 

judicial salaction differ from ona another and if so, tha 

direction of thasa diffarancas. 



In tha chapters that follow, a mora detailed blueprint 

will ba presented indicating tha procedures to ba employed 

in conducting this rasaarch. However, it is first 

necessary to elaborate on tha nature of state court 

salaction methods and to present contending viewpoints 

regarding advantages and disadvantages of these different 

methods. Racognizing this necessity, Chapter II will 

raviaw the existing literature on tha topic of judicial 

selection. It should ba pointed out, howavar, that tha 

existing literature is really of three types. First, a 

great deal of tha research has baan historical in scope 

and tharafora tha first section of Chapter II will ba 

devoted to tracing the evolution of tha various salaction 

methods. In this section we will also present tha 

specific procaduras involved in tha several methods of 

salacting state judges. Following this discussion wa will 

raviaw both arguments critical and supportive of tha 

diverse state judicial selection procaduras. This informa

tion has baan obtained for tha most part from articles 

found in law journals and the publications of numerous 

legal organizations, where most of tha dialogue concarning 

this subject has taken place. This literature generally 

cannot be charactarizad as being scientifically rigorous, 

but it does provide a thaoratical foundation upon which to 

construct hypotheses to be tasted. In tha final saction of 

Chapter II, that portion of judicial selection literature 
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that doas take a more empirical approach will be explored. 

Again, this saction provides viawpoints which will ba 

utilized subsequently in tha analysis of this study. 

Thus, Chapter II constitutes tha literature review 

appropriate to this thesis, but it should ba kept in mind 

that it is organized according to tha dimensions mentioned 

above. 

Tha effort to compare judicial selection systems 

according to thair relationships with the United States 

Supreme Court occurs in Chapters III, IV and V. Chapter 

III discusses our expectations and generates specific 

hypotheses. Chapter IV specifies how these hypothasas 

will ba tasted and presents information on data collection; 

oparational definitions; independent, dependent and 

control variable delineation; and the statistical tests to 

ba employed. Chapter V presents an analysis and test of 

the propositions. Chapter VI constitutes tha summary and 

conclusions of this thesis. It will involve an elaboration 

on tha findings of Chapter V insofar as thair implications 

for tha dabata over methods of judicial selection are 

concerned. Finally, tha contributions as wall as limita

tions of this study will ba presented regarding tha 

effort to compare state courts along selection system 

lines. 



CHAPTER II 

STUDIES ON METHODS OF JUDICIAL SELECTION 

Historical Evolution. As noted aarliar, tha five 

methods utilized to salact judges for state courts ara 

partisan alection, nonpartisan alaction, election by tha 

state legislature, gubernatorial appointment, and tha 

Missouri or Merit Plan. Although thasa methods ara tha 

ones in usa in the fifty states today, at various points 

in American history soma of these methods have bean mora 

or lass commonly employed by tha American states. 

A major grievance in tha American Declaration of 

Indapandenca was that tha King of England made colonial 

judges dependant upon his will for their tenure and 

salaries. As a result, with tha coming of indapandenca, 

tha thirteen states adopted various methods of choosing 

judges. Even though no common pattern was adopted by all 

of the naw states, each of tha methods indicated a desire 

to escape ona-man control of the judiciary. Of tha 

thirteen states, savan provided for judicial salaction by 

tha state legislature, five provided for tha appointment 

of judges by tha governor with tha approval of tha governor's 

council, and ona state provided for appointment by tha 

govarnor with approval by tha state legislature (Winters, 

6 



1966, pp. 1081-1082). Clearly, many methods of selection 

in currant usa had not baan introduced at this point, and 

tha predominant method used by the naw states was aithar 

lagislativa or gubarnatorial salaction. Naw states 

entering tha Union continued in this pattern through tha 

entry of Texas in 1845, but new parspactivas on tha matter 

of judicial selection ware rapidly developing (Winters, 

1966, p. 1082). 

During tha lata aightaanth and early nineteenth 

century, thara began to arise hostility toward the machine

ry of judicial administration. Judges in most states ware 

chosen by state legislatures, and many fait that the 

legislatures had used their appointment powers to favor 

friends and supporters with little regard for merit. As 

a result of tha increased emphasis upon the democratiza

tion of govarnmant during the early 1800's, and an even 

greater emphasis between 1830 and 1860 under tha influence 

of Jacksonian democracy, many states began to shift to tha 

popular alaction of judges (Haynes, 1962, pp. 57-64). It 

was probably inavitabla that tha popular election of judges 

would amarga since governors and legislators were already 

being elactad. Tha movement toward alaction was thus 

another manifestation of populism since, as noted, there 

was concarn that judges too frequently cama from tha 

privilagad segment of society. 

The first alactad judges were lower court judges in 



Georgia in 1812, and Mississippi was tha first state to 

adopt an all-alactiva judiciary in 1832. Naw York lad 

tha switch from lagislativa salaction and gubarnatorial 

appointmant, and adopted the alactiva method in 1846. Thus, 

a naw ara in the history of judicial selection had begun. 

All states joining the Union from 1846 until tha entrance 

of Alaska in 1958 cama in with alactiva systems of judicial 

salaction. Moraovar, many of tha states which had 

previously used another salaction method moved toward 

alaction as wall (Winters, 1966, pp. 1082-1083). 

Daspita tha fact that alaction became the predominant 

method used to salact state judges, tha system of alaction 

was not without its critics. In tha 1860's, tha Tammany 

Hall organization in Naw York City seized control of tha 

elected judiciary and aroused public discontent when tha 

machine ousted many able judges and replaced them with 

apparently incompatant ones. Similar conditions devalopad 

in other states, and tha controversy over judicial selection 

began again. Virginia moved back to tha legislative 

appointment system after operating for fourteen years 

under tha alaction system. Tha upshot of these develop

ments was that states became more and mora concarnad about 

tha effects of political salaction methods used to recruit 

judges. As a result, some states moved back to tha appoint

ive system, while others retained judicial elections but 

moved toward using tha nonpartisan ballot in an effort to 



"take judges out of politics." 

Tha nonpartisan ballot system gained greatest 

accaptanca around tha turn of tha century in states of 

tha Northwest (Winters, 1966, p. 1083). It soon became 

clear, howavar, that the nonpartisan alaction approach had 

its critics as wall. In 1913, William Howard Taft who 

was soon to become Chief Justice of tha Supreme Court, 

told tha American Bar Association that tha nonpartisan 

ballot system was a failure. Ha claimed that it would 

only lower the quality of judges by making it possible for 

unqualified parsons, who could not get political support, 

to run for political office entirely on their own and win 

through aggressive campaign efforts (Winters, 1966, p. 1083) 

Continued dissatisfaction with existing methods of 

judicial selection resulted in tha development of new plans 

for salacting state judges. In 1913, Albert M. Kalas of 

Northwestarn University, who was tha director of rasaarch 

for tha nawly formed American Judicature Society, devised 

a method of judicial salaction that supposedly would com

bine tha benefits and avoid tha weaknesses of existing 

systems. This method consisted of both appointment and 

alaction with the addition of a third alamant known as tha 

"nonpolitical nominating commission." In 1937, this plan 

was endorsed by tha American Bar Association as tha answer 

to tha search for an acceptable method for salacting 

judges. Thraa years later it was voted into tha constitu-
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tion of Missouri and has coma to ba known as tha "Missouri 

Plan," or mora recently as tha "Merit Plan" of judicial 

selection (Winters, 1966, p. 1084). 

Tha procedures for salacting judges under tha Missouri 

Plan ara much mora complex than tha other mora traditional 

methods of salaction. Nonpartisan nominating boards known 

as "appallata commissions" ara composed of thraa lawyers 

alactad by tha Bar, ona from each of the court of appeals' 

jurisdictions into which tha state is divided; three laymen 

from these same jurisdictions who are appointed by the 

govarnor; and the Chief Justice of the Missouri Supreme 

Court who serves as ex-officio chairman. Members of the 

appallata commissions do not racaiva salaries and are 

designated for staggered six-yaar terms. Tha members may 

not hold public or political party office. The appellate 

commissions salact thraa candidates for every vacant judge

ship in the state's appellate courts, and from these three 

candidates tha govarnor appoints one for a one-year period. 

After this probationary period, tha judge runs for ra-

elaction by tha entire electorate for a full twelva-year 

term. Ha runs on a nonpartisan ballot and tha voters 

decide whether to retain him in office (Missouri Constitu

tion, Art. 5, sec. 29). 

Daspita tha complexities of tha Missouri Plan, it 

doas recaive praisa for its efforts to incorporate some 

aspects of the mora traditional systems and at tha same 
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time to avoid soma of thair faults. Also, tha plan does 

saam to represent the trend for tha future as an option 

for states wishing to change thair methods of judicial 

selection. In fact, tha Missouri Plan has dominated 

racant changes in this raspact, for during tha past twanty-

five years no state has changed to any other method than 

soma variant of this relatively nawar method of salacting 

judges (Vines and Jacob, 1971, p. 281). 

Support and Criticism of tha Various Salaction Sys

tems. Daspita an apparent trend away from the alection of 

state judges toward salaction based on a merit system as 

is used in Missouri, tha verdict is not in as to which 

system is most appropriate for selecting judges. There 

ara staunch supporters of each of tha existing plans, but 

at tha same time no system is free of criticism. 

Proponents of tha more traditional method of 

electing judges have couched thair supportive statements 

largely in terms of democratic theory. That is, it is 

argued that allowing the general public to elect judges 

best assures that thara will be popular control of the 

judiciary. It is held that elections ara protective 

devices; and by making judges mora subject to the public 

by way of tha vote, tha judiciary is less likaly to inter

pret tha law only to its own liking or to bacoma an all-

powarful entity in state government. The underlying thema 

of this position, than, is that tha public should have the 
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major voice in determining who become judges. This is 

probably dua to an awareness, at least on tha part of 

those involved in tha dispute over salaction methods, that 

judges are important policy makers in tha political 

process. Carrying this reasoning one step further, thay 

would argua that in a democracy tha public should have a 

voica in judicial policy-making, and elections provide tha 

forum for this voice to be heard. 

Tha thesis that alection provides the only truly 

damocratic way of salacting judges perhaps does have 

normative appeal, aspacially to the lay citizen. However, 

soma have arguad that this appeal may be only a superficial 

ona. It has baan suggested, for example, that tha argument 

favoring judicial election as being tha most suitable 

method from a democratic point of view is based on tha 

premises that (1) people do vote in judicial elections and 

(2) that paopla know something about tha candidates for 

whom they ara voting. Howavar, it is claimed that in 

reality this is not tha case and democracy becomes a 

mockery. Thara saams to ba a great deal of truth in argu

ments that judicial elections do not fulfill damocratic 

expectations. For example, Allan Klots found that voters 

are much less knowledgaabla about judicial elections than 

they ara about other alactions, avan if thay have voted 

for a judicial candidate. Tha Klots study involved 

polling voters in Buffalo, New York City, and Cayuga County, 
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New York within a weak after tha state's general alaction 

in 1954. Ha discovarad that of those persons intarviawad 

who had voted in tha election, only 20% in Naw York City, 

30% in Buffalo, and 4% in Cayuga County could remambar 

tha name of any judicial candidate for whom they had voted 

Of those who ware intarviawad, only 39% in New York City, 

52% in Buffalo and 25% in Cayuga County claimed to have 

paid any attention to any of tha judicial candidates 

bafora the alaction (Klots, 1967, pp. 108-114). To tha 

extant than that this study indicates a phanomanon that is 

characteristic of all states using the alactiva method of 

judicial salaction, there is good reason to conclude that 

the alaction of judges does not meet the expectations of 

damocratic control. Klots suggests that his findings ara 

supportive of calls for tha "short ballot." That is, 

public offices should ba alactiva only if thay are cons-

picious enough to attract public attention. Also, Klots 

suggests, the average citizen doas not realize that he has 

anything but a remota interest in the alaction of a good 

judge since the ordinary citizen seldom comes in contact 

with tha courts (Klots, 1967, 108-114). 

Another criticism that is raised frequently against 

tha elective system is that states supposedly using an 

elective system may ba in reality operating under an ap

pointive system. This is dua to tha fact that in many 

states whara judges tachnically ara elected, many judges 
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ara appointed initially by tha govarnor through his power 

of interim appointmant. Jamas Harndon has found that of 

judges who sat on state supreme courts from 1948 to 1957 

in states using tha alactiva method, just under 56% ini

tially were appointed rather than elactad (Harndon, 1962, 

pp. 64-66). In another study, Henderson and Sinclair have 

pointed out that tha stereotype of judicial salaction by 

open alaction in Texas is incorrect. Thay found that 

during tha years 1952 to 1962, approximately 41% of all 

changes in judicial personnel on trial and appellate courts 

in Texas could be accounted for by ratiremant or resigna

tion. Furtharmora, it was found that of all tha judges on 

tha Texas bench in 1962, 55% initially had attained their 

position by appointmant (Henderson and Sinclair, 1968, 

pp. 431-432). 

Evan whan elections ara held to select judges, it 

has been pointed out that real contests are rare. 

Ganarally speaking, active campaigning by judicial candida

tes, especially incumbent judges, is regarded as improper 

(Abraham, 1973, pp. 114-115; Jacob, 1966, pp. 803-804). As 

a result, voters may not ba entirely to blame for having 

littla knowledge about judicial candidates, and there is 

littla wondar that turnout in judicial alactions tends 

to ba low. Also, in soma states tha "sitting judge" 

principle is in affact, wharaby both political parties 

ara pledged informally not to contest each other's judicial 
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incumbents (Abraham,1973, pp. 114-115). Evan whan political 

parties ara not pledged to this principle, there is a mora 

profound tendency than in other types of alactions not to 

contest incumbent office holders—and if thara ara contests, 

tha incumbents usually win (Click and Vines, 1973, p. 43). 

For example, Herbert Jacob has found that for all non

partisan alactions bald for circuit court judgeships in 

Wisconsin from 1940 to 1963, incumbent judges ware opposed 

in only twenty of tha alactions--as compared to sevanty-

nina such alactions in which incumbent judges ware un

opposed. Furthermore, even in tha minority of alactions 

in which incumbents did have opposition, not a single 

incumbent judge lost his bid for reelection. A similar 

situation was found to exist regarding elections for 

positions on the Wisconsin Supreme Court. Evan though 

incumbent supreme court justices did face opposition mora 

frequently than circuit court judges during this period, 

most incumbent justices were unopposed when they ran for 

raelaction. Again, as in the case of circuit court judges, 

avan whan incumbent supreme court justices had opposition, 

all ware raalactad during this twenty-thraa year period 

(Jacob, 1966, pp. 806-807). It should be pointed out that 

elections for judicial posts in Wisconsin are of tha non

partisan variety, a factor which probably contributes to 

tha proliferation of uncontested races. Howavar, uncon-

tastad races seem to ba almost as commonplace in states 



16 

that use partisan alactions to salact judges. This 

discussion is not to imply that real contests navar occur 

for judicial posts. Indeed thara have baan cases whara 

active campaigning has taken place. Howavar, these 

alactions for judicial posts constitute only a small 

minority, and voter turnout has bean axtramaly low avan 

in these cases (Ladinsky and Silver, 1967, pp. 128-169). 

Thus, it may wall be that judicial alactions ara nothing 

mora than mara plabiscitas in which voters have little . 

real impact or choice. 

In states using nonpartisan alactions to salact 

judges there ara failures to live up to projected expecta

tions as wall. In these states, it has bean arguad that 

judges running on nonpartisan tickets will "take politics 

out of judicial salaction." Yat this hardly has bean tha 

case since avan in states using this plan, nearly all 

judges ara associated rather clearly with a political 

party. In looking at all state supreme court judges sitting 

on tha bench in 1969, Glick and Vines found that out of 

317 judges, all but alavan could be linked with a political 

party (Glick and Vines, 1973, pp. 50-51). Furthermore, 

nonpartisan systems may give the electorate even lass of a 

chance to hold judges accountable than under partisan 

systems. It has baan suggested, for instance, that at 

least under tha partisan system, raspactiva parties have 

some responsibility for thair judges (Winters, 1967. p. 31). 
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Tha upshot of this discussion of tha alection 

system of judicial salaction is that it obviously may ba 

criticized. An apparent ramady for many of tha faults of 

tha alaction method would ba a mora enlightened alactorata 

which would take a mora active rola in the selection 

process. Again, howavar, this is mora easily said than 

dona. Any understanding of tha relative strengths or 

weaknesses of tha alactiva system probably can ba appre

ciated only by comparing it to tha appointive system in 

general or more specifically to tha mora contemporary ̂. 

Missouri Plan. 

Tha Missouri Plan has bean heralded by members of 

the American Judicature Society as the greatest single 

event of tha century in the field of judicial administra

tion and in fact has become the model of a national move

ment for tha purpose of eliminating tha alection of state 

and local judges (Watson, Downing and Spiegal, 1967, pp. 

54-55). As mentioned aarliar, tha plan raprasants an 

effort to offset criticisms of tha elective and appointive 

methods of selecting judges yat still retain their virtues. 

It is arguad that this compromise plan combines the damo

cratic notion of accountability to the alactorata, since 

tha general public has tha option not to reelect a judge 

after his ona year probationary period, with a method of 

salacting supposedly mora qualified judges (Abraham, 1973, 

pp. 117-118). Proponents of the plan claim that judges 
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chosan in this manner will ba mora objective and have mora 

legal expertise. This claim, howavar, undoubtedly can ba 

attributed to faalings that exist among members of tha 

bar that no ona is batter qualified than they to evaluate 

prospectiva judges. Inevitably this has lad to their 

demanding a major voica in the process of judicial selec

tion. Winters has avan made judicial selection analagous 

to tha selection of taachars. Ha argues that high school 

taachars ara not chosan by popular vote, but rather tha 

suparintandant of tha school doas tha ultimata selecting. 

In tha same vain, ha continues, tha determination of the 

profassional qualifications of a judge requires as much 

skill and cara in the chooser as does the selection of a 

mathematics teacher (Winters, 1967, p. 31). Consequently, 

adherents of the Missouri Plan maintain that wa will 

recruit highly competent judges only if skilled members 

of the legal profession are given a voica in the selection 

process. Thay have avan gone so far as to say that tha 

more traditional method of popular election rewards tha 

mediocre and discourages tha talented (Brownall, 1967, 

p. 97). 

Whether it is true that only members of the legal 

profession ara competent to judge tha judges, there is no 

doubt that bar associations have gained an official place 

in tha salaction process in states utilizing a merit 

system. Bar rapresantativas usually constitute ona-half 
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of tha nominating commissions, and since tha governor 

cannot appoint anyone unless he has baan approved by tha 

commission, tha bar has won an affactive veto power over 

prospactiva judges (Jacob, 1972, p. 110). The notion 

that tha profassionalizad bar is best qualified to select 

compatant judges can ba criticized, howavar. Such argu

ments seam to be based on tha assumption that selectors 

would always use compatance as tha standard for salacting 

judges whan in reality such characteristics as political 

party affiliation, race, sax, and avan patronage probably 

influanca their choices. 

Legal raformars have also claimed that the Missouri 

system takes politics out of judicial selection, and that 

it represents mora of a nonpartisan system. It is felt 

that since judges ara chosan only on tha basis of thair 

qualifications, thay will no longer be subject to the 

political whims of different groups in society. Moreover, 

adherents maintain that judges will no longer have to 

involve thamselvas in active campaigning but rather will 

ba allowed mora time to prove themselves worthy of 

remaining on tha bench by displaying competent behavior 

while in office. 

At first glanca the Missouri Plan might saam to 

represent tha final chapter in tha debate over methods of 

judicial selection. Nothing could ba farther from tha 

truth, however. Critics of tha plan abound and have baan 
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quite vocal in thair objactions. 

A frequent criticism of tha Missouri Plan is that 

it raprasants a device of lawyers to take judicial 

salaction away from tha voters and vast it in tha legal 

community alone (Watson and Downing, 1969, pp. 43-44). 

Whether such a covart effort doas exist on tha part of the 

legal community is quastionabla, but tha impact of tha 

plan may have sarvad just such a purpose. Daspita tha 

fact that review by the electorate is formally provided 

under the Missouri system, such electoral reviews have 

baan virtually without affact, for a judge has hardly 

ever baan turned down whan running unopposed for reelection 

by tha alactorata (Glick and Vines, 1973, p. 46). It 

should be pointed out, however, that even though tha bar 

has bean a controlling force in tha selection process 

with few rajactions of their choices by the alactorata, 

this may represent a weakness in the alaction process 

itself dua to tha lack of public interest and low voter 

turnout that ware discussed aarliar. Furthermore, support

ers of tha Missouri system might counter, and perhaps with 

thaoratical foundation, that faw rejections of judges 

after thair probationary period on the bench only indicates 

tha successful nature of the system in selecting qualified 

judges and public satisfaction with such selections. 

Critics of tha Missouri plan have also contended 

that tha system will produce judges who ara conservatively 
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biased (Glick and Vines, 1973, pp. 46-47). Such a 

criticism rests on a baliaf that since tha bar will have 

a controlling voice in the type of parson who is salactad 

as judge, only individuals with similar political par-

suations to those held by members of tha bar will ba 

nominated. It is fait than that only consarvative inter

ests and parspactivas will ba represented on tha bench, 

resulting in a reduced number of judges sympathetic to 

minorities and other deprived groups in society. 

The feeling that the Missouri Plan will result in 

a very conservative judiciary has also led to the belief 

that minorities themselves will have no chance of being 

appointed to the bench. Such a faaling is demonstrated 

in a ditty citad by Watson and Downing from a judicial 

minstral of tha Bar Association of New York City and sung 

by Judge James Garratt Wallace: 

Oh, the Old Missouri Plan 
Oh, tha Old Missouri Plan 
Whan Wall Street Lawyers all judicial 

candidates will scan 
If you're not from fair Old Harvard 
Thay will toss you in tha can . . . 
Oh, tha Old Missouri Plan 
Oh, tha Old Missouri Plan 
It won't ba sarvad with sauerkraut 

nor sauce Italian 
There'll ba no corned baaf and cabbage 
And spaghetti thay will ban 
There'll be no such dish 
As galfilta fish 
On tha Old Missouri Plan (Watson and Downing, 
1969, pp. 4-5). 

So, there ara faalings of animosity toward the Missouri 
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Plan avan among members of tha legal profession itself, 

which may indicate that possible weaknesses exist in this 

salaction system as wall. 

Observed Characteristics of Judges. Most of tha work 

that has baan dona in tha area of judicial selection has 

baan normative in scope. This has been aspacially true 

of articles appearing in law journals, whara tha relative 

merits of tha various salaction systems have baan debated. 

Neadlass to say, these efforts are worthwhile insofar as 

they provide tha interested bystander with a portrait of 

tha ongoing discussion over methods of judicial salaction. 

Yat, thasa studies have not provided empirical analyses 

that would allow an objective evaluation of the merits of 

tha different salaction systems. Nevertheless, there 

have baan a faw examinations that daserva attention and 

at least represent an effort to observe empirically the 

impact of salaction methods upon tha characteristics and 

behavior of judges. 

Tha recognition that tha type of selection system 

utilized by a state perhaps affects tha type of persons 

salactad for judgeships is axamplified in a study by 

Herbert Jacob (Jacob, 1964, pp. 114-119). In an effort 

to discern whether different procaduras produce judges with 

different backgrounds, Jacob looked at tha relationship 

between formal selection procaduras and tha characteristics 

of state trial judges. Twalva states ware chosan to 
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represent all of the five existing methods of salacting 

judges. Tha impact of the different salaction methods 

was tastad along tha dimensions of localism of judges, 

diffarancas in tha educational levels of judges, diffaran

cas in judges' prior political expariance, and whether 

mora Republicans or Democrats ara chosan across system 

lines (Jacob, 1964, pp. 104-106). The findings in this 

study ara interesting, although inconclusive, in that thay 

do suggest that tha type of selection system in usa may 

influence the type of individuals selected to become judges 

Jacob found, for instance, that different systems 

do vary in their emphasis on local birth place and local 

education for judges. Out of the different selection 

methods, only tha partisan alaction method seemed to give 

prafaranca to locally born man. Tha nonpartisan alection 

system, on the other hand, gave preference to those not 

born in the local area. That is, judges chosen under the 

nonpartisan system ware mora likaly to ba born outside of 

their jurisdictions than ware judges chosen under other 

systems. A local legal education was common to all of the 

selection systems, but some variations ware found to exist. 

A local legal education was almost universal among judges 

chosan under a Missouri Plan system, whereas only ona-third 

of tha judges who received thair positions by gubernatorial 

appointmant had attended a local law school. From these 

findings, Jacob suggests that tha Missouri Plan and the 
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partisan alection system saam to place tha most emphasis 

on local ties as compared to tha other systems (Jacob, 

1964, pp. 106-108). This finding is aspacially inter

esting in light of tha tendency of proponants of thasa 

two plans to view each other's system as being completely 

different. 

In terms of the quality of education recaivad by 

judges in tha various systems, Jacob found that almost all 

judges had attended law school, and in this regard ona 

system saemed to be as good as another. Diffarancas were 

found, naverthalass, in tha extant and quality of this 

legal aducation. For example, mora judges chosen under 

the legislative selection system had finished college and 

received a bachelor's dagraa, whereas those appointed by 

tha govarnor ware least likaly to have achieved as much. 

Also, with raspact to tha type of law school attended, it 

was found that more judges chosen under tha gubarnatorial 

appointmant or Missouri Plan systems had attended a pro

prietary or night law school, which some might argua provi

de a substandard legal aducation. Tha Missouri Plan did 

recruit a larger number of honor graduates for the bench 

than did tha other systems, though tha level of axcellance 

was generally low for all systems (Jacob, 1964, pp. 108-109) 

In looking at tha prior political and judicial 

axpariance of judges in tha different systems, Jacob dis

covarad that faw Missouri Plan or nonpartisan system judges 
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had held prior political office, while almost all of tha 

judges chosan by tha state legislature and most selected 

under the partisan election and gubarnatorial appointmant 

systems had held prior political office. It was found 

that whara judges ware aithar appointed by the governor or 

selected by tha state legislature, those having held prior 

political office most frequently had sarvad in the state 

legislature. Where judges ware either elactad or chosen 

through tha Missouri Plan, there was a greater likelihood 

that thay had had prior law enforcement experience such as 

serving as a district attorney (Jacob, 1964, pp. 109-111). 

With raspact to partisan affiliation, it was found 

that regardless of selection system. Republicans held most 

of tha judgeships in non-southarn states. Damocratic judges 

did not fare much better avan in partisan election systems, 

and Jacob attributes this to tha probable strong influanca 

of the bar in all selection systems (Jacob, 1974, pp. 111-

113). It should ba reiterated at this point that Jacob's 

study deals only with state trial court judges and in this 

sansa differs from tha focus of this study upon state 

supreme court judges. However, tha Jacob study is important 

in that it indicates that the type of selection system may 

have a bearing upon the type of judge produced. Therefore, 

Jacob's research is highly relevant to tha undertaking at 

hand in that if differences ara found among tha systems 

regarding tha type of individuals thay recruit, differences 
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might also be found in the behavioral tandancias of those 

judges. 

In an article that might ba considered a reaction to 

tha Jacob study, Bradley Canon examined tha affect of 

salaction systems upon many of tha same characteristics of 

judges as had Jacob (Canon, 1972, pp. 579-593). The Canon 

study, howavar, was based on 479 state supreme court judges 

sitting on tha bench from 1961 to 1968. Canon, like Jacob, 

found a link between salaction system and the characteris

tics of judges, but Canon suggested that this link might ba 

somewhat deceptive since selection systems ara to a large 

extent regionally confined. States using tha gubarnatorial 

appointmant system tend to ba concentrated in the Northeast, 

partisan alaction systems in tha South and Midwest, and 

nonpartisan systems in the Wast and Midwest. Due to this 

great overlap batwaan region and selection system. Canon 

suggests that tha background characteristics of judges may 

be datarminad mora by anvironmantal or regional factors 

than by formal institutional structures. 

To saa if this is the case, Canon used as control 

devices tha deviant states in each region, that is those 

states using different salaction systems from the predomi

nant method in usa in each region (Canon, 1972, pp. 581-

582). On this basis he discovarad that region sarvad as 

a better explanatory variable in terms of diffarancas 

found among judges' religious affiliations and ties of 
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localism than did tha institutional variable, type of 

salaction system. Yat, at tha same time. Canon found that 

both region and salaction system saamad to have an equal 

bearing upon tha educational background of judges, while 

neither of tha two variables appeared to be tha dominant 

influanca upon judges' prior political exparianca (Canon, 

1972, pp. 582-588). From thasa findings Canon concluded 

that some importance can be attributed to formal recruit

ment procaduras in explaining diffarancas in tha character

istics of judges, but that region serves as an equal if 

not greater influence on thasa differences (Canon, 1972, 

pp. 588-589). Canon's findings do warrant a great deal of 

attention insofar as thay suggest that other factors, 

especially geographic region, may account for differences 

in tha characteristics of judges and that tha cause of 

such diffarancas should not be blindly assigned to type of 

selection system. However, it should ba pointed out that 

his findings ara axtramaly inconclusive dua to tha great 

amount of overlap batwaan region and type of selection 

system. Thus, as ha admits, it is very difficult to 

ascertain tha relative influence of the two factors. 

Not only have efforts bean made to test various 

propositions to tha effect that different types of selec

tion systems produce judges with correspondingly different 

background characteristics, but attention has also bean 

given to the possibility that judges chosan under different 
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systems hava varying dacisional propansities. Such an 

analysis has baan made by Stuart Nagal in his comparison 

of alactad and appointed judges (Nagal, 1973). Nagal's 

study looked at interim appointed state supreme court 

judges, those appointed initially by the governor to. fill 

vacancies occurring whan judges retire or resign, and 

compared tham with judges who ware initially alactad to tha 

same state supreme courts operating under the alaction 

system in 1955. He reasoned that differences found batwaan 

interim appointed judges and alactad judges could probably 

ba axtrapolatad to ba even greater between fully appointed 

judges and alactad judges (Nagal,1973, pp. 5-7). Tha 

voting records of thasa two groups of judges were analyzed 

in nonunanimous decisions in tha areas of criminal law, 

administrative law, civil liberties law, tax law, family 

law, business relations law, and personal injury law. 

Nagal found that elactad judges tended to be found 

on tha liberal side of these nonunanimous decisions in 

savan out of nine types of cases but only by a small margin 

(Nagal, 1973, pp. 7-9). Although major diffarancas ware 

not found in the decisional propensities of elactad judges 

as opposed to appointed judges, it is important to note 

that the type of selection utilized by a state may have a 

bearing upon tha direction in which judges decide cases. 

This may ba dua to different systems recruiting judges who 

hava different background characteristics and that these 
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characteristics most likely have an effect upon the judges' 

political perspectives. Thus, the decisional propensities 

of state courts may be affected by the method in which 

their judges are chosen. Unfortunately, Nagel's findings 

seem extremely tenuous. Due to his comparison of elected 

and appointed judges sitting on the same court, the possi

bility exists that the appointed judges may have become 

co-opted by the elected state court and may not truly 

represent a different type of judge. At any rate, before 

one could decisively conclude that differences do exist in 

the way judges decide cases according to selection system, 

comparisons of actual appointive and elective systems would 

be necessary. 

At this point, mention should be made of research 

conducted by Watson, Downing and Spiagal on the actual 

operation of the Missouri system of judicial selection 

(Watson, Downing and Spiagal, 1967, pp. 54-71). Although 

this is a one-state study as well as a ona-systam study, 

it doas shad light upon tha actual workings of the Missouri 

Plan and is pertinent to any discussion of tha mora in-

depth studies in tha area of judicial selection. Watson 

et al. generally focus upon the actual participation of 

the Missouri Bar in the salaction of judges in that state 

and more specifically upon the election in which lawyers 

choose their representatives to the judicial nominating 

commissions in Missouri. According to tha authors. 
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cleavages between plaintiffs' lawyers and defendants' 

lawyers exist within the Missouri Bar that data back to 

tha 1930's. It is suggested that these two groups 

represent liberal and conservative elements in the 

Missouri Bar that may be likened to the larger political 

system's two party system (Watson, Downing and Spiagal, 

1967, pp. 55-57). 

In an effort to discern if the cleavages in the 

Missouri Bar represent social and economic differences 

as wall, a series of interviews and mailed questionnaires 

were administered to a sample of the Missouri legal pro

fession. The split in the ranks of the Missouri Bar was 

found to persist, and differences were uncovered in the 

characteristics of lawyers that composed the two groups. 

For example, among the more conservative defendants' group 

in the Bar, lawyers were more likely to be affiliated with 

large law firms, to identify with the Republican party, and 

to have attended prestigious or out-of-state law schools. 

On the other side, within the ranks of the plaintiffs' 

group, lawyers were more likely to have individual law 

practices, identify with the Democratic party, and have 

attended local law schools (Watson, Downing and Spiegal, 

1967, pp. 59-62). Watson £t aj.. also found that strong 

loyalty exists on the part of lawyers to their respective 

group's candidates to the nominating commissions. In 

analyzing the elections of the members of the bar to the 
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commissions, they found that a truly competitive situation 

exists with the candidates of both groups winning races 

(Watson, Downing and Spiegal, 1967, pp. 63-67). 

The upshot of these findings, as suggested by the 

authors, is that in effect a "two-party system" that 

represents certain social and economic interests exists 

within the Missouri Bar. This suggests that attorneys 

want judges on the bench who will interpret the rules of 

law in a particular manner, because judicial interpretations 

affect their practices. In this sense, attorneys act as 

surrogates for the social and economic interests that they 

represent and insure that the interests of injured parties 

of the lower classes as well as those of wealthy corpora

tions will be represented in the choosing of judges (Watson, 

Downing and Spiegal, 1967, pp. 69-70). Watson and Downing 

also conclude that these findings question the stereotyped 

notion of the bench and bar in the United States as being 

essentially monolithic and conservative in orientation. 

Rather, they suggest, rival groups in the Missouri Bar 

have served as relatively effective spokesmen for many 

groups in society affected by court decisions (Watson and 

Downing, 1969, pp. 348-351). To the extent that the 

phenomenon of the Missouri Bar may be generalized as 

representing the situation in other states using a similar 

judicial selection system, then the belief that giving the 

bar an important voice in the selection process produces 
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only conservative judges may be unwarranted. Such a 

generalization would certainly be unwise in the absence 

of further evidence, but the study by Watson £t al. 

certainly questions some of the generalizations often made 

by those who oppose the Missouri Plan system. 

In perusing the works that have been done in the 

area of judicial selection on the state level, it becomes 

apparent that much further research is needed if we are to 

ever gain a satisfactory appreciation of the results of 

the various selection methods. Chapter III will begin to 

formulate means by which this may be accomplished. 



CHAPTER III 

RESEARCH HYPOTHESES 

Previous research in the area of judicial selection 

has not investigated the possibility that various methods 

of selecting state judges result in correspondingly diverse 

relations between the United States Supreme Court and state 

courts. This chapter will propose means by which that gap 

may be filled, and subsequent chapters will be devoted to 

carrying out those proposals. 

As was seen in the first chapter, a number of 

selection system comparisons have been offered in the past 

but they have been based more on rhetoric than fact. 

Also, when objective comparisons have been made, they have 

been directed primarily at determining the background 

characteristics of judges recruited by different systems. 

Granted, such a focus does provide a useful means for 

comparing state judiciaries. However, this approach does 

not address itself directly to the actual performance of 

judges. The fact that a particular selection system tends 

to produce judges with certain background characteristics 

tells us little about the behavior of that judge once he 

gains a position on the bench. This is where existing 

33 
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studies on the topic of judicial selection fall short. It 

is essential to investigate the actual performance of 

judges that are selected and, consequently, the performance 

of the selection systems that have produced them. Not only 

would this offer another means by which to compare various 

selection systems, but also it would provide the focus 

that has been lacking. 

One means by which the performance of the various 

selection systems could be appraised is by evaluating the 

extent to which state supreme court decisions are Integra-
« 

ted with national political and legal values. Given the 

nature of our federal court system, it seems that most 

would agree that the United States Supreme Court serves 

the purpose of interpreting the Constitution and ascertain

ing whether laws and legal actions in general are compa

tible with the spirit and provisions of the Constitution. 

By establishing precedent, or more generally by making 

judicial policy, the Supreme Court becomes the focal point 

in any effort to discern American legal values and doctrine, 

To this extent, then, the Supreme Court serves as the voice 

of authority regarding such values and doctrines within the 

American judicial system. Through its capacity as the 

appellate court of last resort, another function of the 

United States Supreme Court is to review decisions made by 

lower courts. As part of this function, the Court has 

the power to uphold or overturn lower court decisions. 
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This provides further justification for recognizing the 

Court as the ultimate source of American legal values. To 

the extent that lower courts deviate from these values as 

dictated by the Court, their decisions will be overturned. 

Consequently, the Supreme Court defines American legal 

values and furthermore determines whether lower court 

decisions are consistent with these values. (See Murphy, 

1962, for an analysis of this role of the Supreme Court in 

a number of different issue areas.) 

Glick and Vines have offered a commentary on the 

relationship between state and national judicial policy. 

They indicate that judicial policy should be integrated 

at all levels of the judiciary. This they argue, is due 

to the fact that as the highest judicial authority in 

the country, the Supreme Court makes policy decisions 

which are intended to be national policies. That is, 

they are supposed to be adopted by all state and federal 

courts when confronting cases similar to those that 

prompted the initial Supreme Court decision. Thus state 

courts are obligated to follow the direction of national 

policies in their own decisions (Glick and Vines, 1973, 

pp. 103-105). 

Of course lower court judges do not always adopt 

Supreme Court policies. Glick and Vines correctly point 

out that state courts have used various techniques for 

avoiding national judicial policies. Also, since Supreme 
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Court decisions may be ambiguous, state court judges have 

a great amount of discretion in deciding cases; hence 

decisions made by the two levels of courts may be quite 

inconsistent (Glick and Vines, 1973, pp. 103-105). 

To what extent are state court decisions consistent 

with American legal values? Do some state courts produce 

decisions which are more integrated with these values 

than others? One means of answering these questions is 

by analyzing state supreme court decisions which have 

been reviewed by the United States Supreme Court. If 

some state supreme courts have their decisions upheld 

more frequently than others, we would then be in a 

position to compare them regarding their incorporation 

into the national legal value system. Furthermore, with 

respect to the concern of this thesis, since state supreme 

courts can be classified according to selection system, 

we also would be in a position to compare the various 

state court selection systems according to their incorpora

tion into this same legal value system. (For an in-depth 

discussion of the emergence and nature of the American 

legal value system, see Friedman, 1973, especially pp. 13-

25.) 

It has been established that by focusing upon rela

tions between state supreme courts and the United States 

Supreme Court, evidence would be acquired that would allow 

a comparison of state court selection systems along 
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performance lines. More specifically, if state supreme 

courts operating under a particular type of selection 

system have their decisions affirmed or upheld more 

frequently than courts operating under a different system, 

we would then be in a position to suggest that the more 

frequently upheld selection system courts make decisions 

which are more integrated with national judicial values 

than court decisions of the more frequently reversed 

selection systems. Which selection systems would be more 

likely to produce courts with higher affirmance rates 

relative to the other systems? Due to the lack of any 

hard evidence upon which to base such a prediction, it is 

necessary to turn to the more rhetorical arguments made 

on behalf of the various systems which were discussed in 

the first chapter. 

Proponents of the more indirect selection systems--

such as gubernatorial appointment, legislative selection, 

or especially the Missouri Plan—claim that the biggest 

advantage of these systems over their direct selection 

system counterparts is that more qualified individuals 

will be chosen as judges (Brownell, 1967, p. 97). This 

claim is based largely on the belief that political 

officials and members of the bar are more qualified to 

select competent judicial personnel. Little evidence has 

been provided in support of this speculation, although 

there appears to be theoretical foundation for such a 
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position. At any rate, if more competent judicial officials 

are chosen in indirect systems, we would suspect that 

these judges would decide cases in a manner that is more 

consistent with national judicial values. 

It is therefore hypothesized that state supreme 

courts operating under an indirect selection system are 

more likely to have their decisions affirmed by the 

United States Supreme Court than are state supreme courts 

operating under a direct selection system. This central 

hypothesis reflects the anticipation of more agreement 

between indirect selection systems and the Supreme Court 

resulting from supposedly more qualified judges having 

been recruited. By evaluating each of the different 

selection systems according to reversal and affirmance 

rates, we can then determine the degree of substance 

embodied in suggestions that selection systems like the 

Missouri Plan produce more qualified and competent judges. 

Our analysis, then, concentrates on a dimension of the 

actual performance of state courts, a focus that has been 

absent in previous examinations. 

The proposed hypothesis may be tested by dichotomi

zing selection systems into indirect selection systems, 

i.e., those in which judges are chosen only indirectly by 

the public through other elected officials, and direct 

selection systems, i.e., those in which judges are chosen 

directly by the electorate. When stating the hypothesis 
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in this manner, an indirect selection system would include 

gubernatorial appointment, selection by the state legisla

ture, or the Missouri Plan. Direct selection systems 

would include either partisan or nonpartisan election. 

A second method that will be utilized to compare 

selection systems according to reversal and affirmance 

rates is to look at each of the existing methods of 

judicial selection independently. In other words, we may 

simply compare reversal and affirmance rates for state 

supreme courts where judges are selected by partisan 

election, legislative selection, gubernatorial appointment, 

nonpartisan election, or the Missouri Plan. The ordering 

of this classificatory scheme allows the judicial selection 

system variable to be treated in an ordinal fashion in that 

it represents a ranking of systems from much party influence 

and little bar influence to little party influence and much 

bar influence. This ordering was developed by Vines and 

Jacob, who argue that in partisan systems, judges are 

chosen by voters with the assistance of political parties, 

while the Missouri Plan involves the bar to a much greater 

extent than political parties in the selection process 

(Vines and Jacob, 1976, pp. 251-252). 

In using this five-fold classification, there is no 

need to deviate from the direction of our earlier hypothesis 

which predicted that Missouri Plan state courts would have 

higher affirmance rates than other systems. If claims made 
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by the American bar are correct, that their participation 

in the selection process will result in more competent 

judges being recruited, then one would expect that these 

courts would have higher affirmance rates than state court 

systems with little bar influence. Consequently, it is 

hypothesized that state supreme courts having relatively 

greater bar influence in the selection of judges will 

have higher affirmance rates than state supreme courts 

with relatively less influence on the part of the bar in 

the selection process. 

Both of the above specified hypotheses reflect an 

anticipation that Missouri Plan state supreme courts will 

have a higher proportion of decisions affirmed by the U.S. 

Supreme Court than state supreme courts operating under 

the various other systems. As noted, there is no concrete 

evidence to support such a prediction. As a consequence, 

the hypotheses are stated in the above manner for purposes 

of testing claims made by the American bar. If indeed it 

is found that Missouri Plan courts have higher affirmance 

rates than their counterparts, we would then be in a 

position to lend credence to the notion that the bar 

assists in the recruitment of more highly qualified judges. 

Furthermore, evidence would be offered to suggest that 

state courts operating under this selection system produce 

decisions which are more integrated with legal values and 

doctrines as spelled out by the Supreme Court. The pro-
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cedures for testing these hypotheses as well as other 

related methodological concerns will be articulated in the 

next chapter. 

As mentioned in the review of the literature concern

ing selection systems, geographic region may be at least' 

as important as the type of selection system utilized by 

a state in explaining the background characteristics of 

judges (Canon, 1972). Hence, the procedures a state 

follows in recruiting judges may have little influence on 

that state's supreme court reversal rates. Rather, state 

courts in certain geographic regions may have their 

decisions reversed more frequently than courts in other 

regions. To this extent, composite reversal and affirm

ance rates for state courts in different regions will be 

computed. This will allow a comparison of state courts to 

be made not only along selection system lines but along 

regional lines as well. 

For purpose of further investigating the relative 

influence of selection procedures and geographic region 

upon the integration of state court decisions with 

national legal values, our earlier stated hypotheses will 

be tested while controlling for region. By utilizing 

region as a control variable, we will attempt to see 

whether the relationship between selection systems and 

reversal rates is consistent for different regions of the 

country. This will provide some basis for ascertaining 
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the relative influence of the two variables under consider

ation. 

The notion that geographic region may have an impact 

upon the selection of judges and ultimately upon state 

court decisions suggests that a state's political culture 

may also have an effect". The political culture of a state 

may be just as important in determining what kinds of 

judges are chosen and consequently their decisional prefer

ences. In other words, the general political climate of 

a state and the predominant political values and attitudes 

which are part of that climate may have important implica

tions regarding what types of individuals are chosen as 

judges. Also, political culture may be important in 

determining the kinds of decisions made by a state supreme 

court—decisions which ultimately would affect its rela

tions with the Supreme Court. In light of this possibility, 

our earlier stated hypotheses will be retested while 

employing political culture as a control variable. By 

controlling for a state's political culture, we can deter

mine whether the relationship between selection systems and 

reversal rates is consistent within different political 

cultures in the country. This will indicate whether a 

state's political culture is more influential than formal 

selection procedures insofar as their impact on state 

judiciaries. Indeed, political culture might be a better 

explanatory variable in this regard than formal selection 
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structure. 

Another consideration to be made with respect to state 

supreme court—U.S. Supreme Court relations involves the 

number of cases decided by the state court that ultimately 

are reviewed by the Supreme Court. This issue is related 

to the question of the integration of legal values. For 

example, some state supreme courts may have a relatively 

larger number of decisions reviewed by the Supreme Court 

than others. Inherent in this proposition is the possibility 

that the Supreme Court reviews the decisions of some state 

courts more than others if it suspects those courts of not 

being integrated enough with the national legal value 

system. Such a suspicion easily could develop if after a 

time the Court found a consistent incongruency between its 

own values and those embodied in the decisions of certain 

state supreme courts. 

Consequently, this research will explore the 

possibility that some states, and ultimately some selection 

systems, are likely to generate more decisions which are 

reviewed by the Supreme Court than others. There is no 

reason to deviate from the earlier proposition that if 

selection systems with much bar involvement in the selection 

process do recruit more highly qualified judges, then 

state supreme courts operating under these systems should 

have fewer of their decisions reviewed by the Supreme Court 

than those courts with less bar involvement in the 
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selection process. Our hypothesis then is: state supreme 

courts operating under selection systems with relatively 

less bar participation in the recruitment process will 

generate more decisions which are reviewed by the Supreme 

Court than those courts operating under systems with more 

bar participation. Again, Chapter III will demonstrate 

how this proposition will be tested. 

Since this study will focus upon cases that have been 

decided by state supreme courts and reviewed by the United 

States Supreme Court, it becomes necessary to classify 

cases according to subject matter. In his classic studies. 

The Judicial Mind and The Judicial Mind Revisited, Glendon 

Schubert found that a few general attitudes account for 

the differences in Supreme Court Justices' voting patterns 

in a multitude of substantive case areas (Schubert, 1965 

and 1974). The two most significant of these attitudes 

were areas involving "civil rights and liberties" and 

"economics." Both areas encompassed a wide variety of 

case types. The "civil rights and liberties" category 

include cases raising the issues of freedom of speech, press, 

religion, assembly and petition as guaranteed by the First 

Amendment; fair procedure in criminal trials guaranteed by 

Amendments Four, Eight and Fourteen; and racial equality 

as guaranteed by Amendments Thirteen, Fourteen and Fifteen 

(Schubert, 1965, p. 102). The "economics" category 

included disputes between unions and employers; government 
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regulation of business activities; fiscal claims of workers 

against employers; and disputes between small businessmen 

and their large corporate competitors (Schubert, 1965, 

p. 127). 

Schubert's categories will be utilized here to 

classify cases coming from state supreme courts and 

reviewed by the U.S. Supreme Court. Affirmance rates 

will be determined for the different selection systems 

according to cases involving civil liberties and rights 

or economic questions. This will allow a further testing 

of the previously stated hypotheses concerning reversal 

rates with the additional capability of controlling for 

substantive case area. Such a consideration is important 

in that one system theoretically could have a high 

affirmance rate in the area of civil liberties while 

having a much lower rate of affirmance in cases involving 

economic questions. 

With regard to the cases decided by state supreme 

courts, it is also possible to analyze how these cases 

were decided. That is, we can further compare state 

supreme courts according to their decisional propensities 

in the various case areas. Are some state supreme courts 

more likely to decide cases in favor of the defendant in 

criminal cases? Are some more likely to favor government 

regulation of business than others? These questions as 

well as others regarding decisional propensities may be 
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answered by first classifying cases according to subject 

area as discussed above and then focusing on how these 

different types of cases were decided by courts in the 

different selection systems. In testing to see if 

different selection systems have varying decisional pro

pensities in different case areas, we again rely on 

Schubert who has developed a decisional propensity scheme 

that corresponds to his substantive case areas discussed 

earlier. 

Schubert's decisional propensity scheme, which will 

be utilized here, is broken down into a "liberal" position 

and a "conservative" position (Schubert, 1965). In the 

area of "civil rights and liberties," a decision that 

granted the claimed civil right would be classified as 

supporting the "liberal" position while a decision that 

opposed the granting of such a right would be classified 

as a "conservative" position. In the area of "economics," 

a decision that supported the claims of an economic under

dog would be classified as supporting a "liberal" position. 

This would include supporting unions over management, 

government regulation of business activities, workers' 

claims against employers, and small business claims over 

large corporations. A "conservative" position would be 

one that took an opposite stand from those mentioned, being 

more likely to side with economically privileged parties 

(Schubert, 1965, ch. 5). Thus, cases will be classified 
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first according to case area and secondly according to the 

ideological direction of the decision for both state 

supreme courts and the Supreme Court. 

In predicting which state courts are more likely to 

make liberal decisions and which make conservative decisions, 

again little evidence is available that would suggest the 

direction of such a prediction. As a result, it is 

necessary to turn once again to some of the untested 

normative positions characteristic of the debate over 

methods of judicial selection. 

One of the most frequent criticisms of the Missouri 

Plan as a means of recruiting state judges is that it will 

recruit predominantly conservative judges (Glick and Vines, 

1973, pp. 46-47; Watson and Downing, 1969, pp. 4-5). This 

criticism primarily rests on the belief that the American 

bar represents only conservative interests. Consequently, 

when the bar is given an important voice in the selection 

process as under the Missouri Plan, it is felt that only 

conservative judges will be appointed to the bench. Given 

the lack of empirical investigation of this proposition, 

it is hypothesized here that state supreme courts operating 

under systems with much bar influence in the selection 

process are more likely to make conservative decisions 

than courts operating under systems with relatively less 

bar influence. The classification of selection systems 

discussed earlier will be used again to test this hypothesis. 
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Also, goegraphic region and political culture will be 

employed as control variables. 

In summary, this chapter has generated several hypo

theses for the purpose of evaluating the performance of 

state court selection systems. This research focuses on 

only certain dimensions of state supreme court performance, 

i.e., the extent to which state court decisions are integra

ted with national political and legal values. However, 

given the absence of previous research which compares 

selection systems empirically, it is felt that the present 

undertaking fills a longstanding void. The focus of ana

lysis is upon state supreme court decisions which have 

been reviewed by the United States Supreme Court. The 

extent to which state court decisions are affirmed by the 

highest legal institution in the political system offers 

a means of evaluating the substance of various claims 

regarding the five state court selection systems employed 

today. The explicitly stated hypotheses are: 

I. State supreme courts operating under an indirect 
selection system are more likely to have their 
decisions affirmed by the United States Supreme 
Court than are state supreme courts operating 
under a direct selection system. 

II. " State supreme courts having relatively greater 
bar influence in the selection of judges will 
have higher affirmance rates than state supreme 
courts with relatively less bar influence in the 
selection process. 

III. Hypotheses I and II will be retested while 
controlling for geographic region and political 
culture. 
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IV. State supreme courts operating under selection 
systems with relatively less bar participation 
in the recruitment process will generate more 
decisions which are reviewed by the United 
States Supreme Court than those courts operating 
under systems with more bar participation. 

V. Hypotheses I and II will be retested while 
controlling for substantive case area. 

VI. State supreme courts operating under systems 
with more bar influence in the selection process 
are more likely to generate conservative 
decisions than courts operating under systems 
with less bar influence. 

VII. Hypothesis VI will be retested while controlling 
for geographic region and political culture. 

This chapter has attempted to present a theoretical 

foundation for formulating these hypotheses. In the 

following chapter, we will discuss the data and methodology 

that will be employed to test these propositions. There 

we will specify data sources, methods of obtaining that 

data, operational definitions, independent and dependent 

variable delineation, and the statistical tests to be 

employed in the analysis. 

TEXAS TECH LIBRARY 



CHAPTER IV 

DATA AND METHODS 

In the previous chapter, several propositions were 

stated which when tested would allow a further comparison 

of state courts operating under different methods of 

judicial selection. This chapter will provide the 

foundation for testing these propositions by specifying 

data sources as well as other methodological concerns. 

Since the primary focus of this thesis is to deter

mine whether the different methods of selecting state 

judges have varying impacts on state supreme court-U.S. 

Supreme Court relations, the focus of analysis is upon 

state supreme court decisions which were reviewed by the 

Supreme Court from 1969 through 1974. There are several 

reasons for selecting this time period for investigation. 

First, the period 1969 through 1974 represents the early 

years of the Burger Court. Despite the fact that the 

Burger Court was in its formative years during this time, 

it is likely that a more homogeneous set of values is 

reflected by the Court during these years than, say, a 

time period bridging two ideologically distinct Courts. 

In other words, selecting a period encompassing both the 

50 
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Warren and Burger Courts could confuse the analysis since 

the Court changed its ideological direction as a result of 

the transition (Ulmer, 1973). At any rate, the time 

frame utilized here represents a fairly stable period that 

is likely to characterize the Supreme Court's treatment 

of state court decisions. 

The period under consideration also was selected for 

pragmatic reasons. Information is readily available on 

the methods of judicial selection employed by the American 

states as of both 1968 and 1974. This information was 

found in two reports issued by The Council of State Govern

ments, thus allowing a cross-check to determine whether 

each of the fifty states used the same method to select 

state judges in 1974 as it had in 1968 (The Council of 

State Governments, 1968 and 1974). Hence, consideration 

was given to making the period of analysis for this study 

compatible with our use of this information. 

A final reason for selecting the time period 1969 

through 1974 is that it is the most current period availa

ble for analysis that at the same time meets the criteria 

discussed above. 

Data on state supreme court decisions which were 

reviewed by the Supreme Court from 1969 through 1974 were 

obtained by a careful examination of the United States 

Supreme Court Reports, Lawyers' Edition for these years. 
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Checking the preface to each case coming from a state 

supreme court, allowed a determination of the state of 

origin of each case. A further reading of those cases 

which came from state supreme courts was undertaken to 

ascertain whether the state decision was affirmed or 

reversed by the Supreme Court. 

States were next classified according to the judicial 

selection system used. Figure I displays this classifica

tion of the fifty states according to the method employed 

to select state supreme court judges only. Some states 

use different methods for selecting judges for other 

levels of courts. However, since the focus of this study 

is upon state supreme courts, the states were classified 

on this basis only. As mentioned earlier, the sources 

of information used for classifying states in this regard 

were two reports published by the Council of State Govern

ments (The Council of State Governments, 1968 and 1974). 

Examination of these reports allowed a comparison for each 

of the fifty states to determine whether it used the same 

method to select state supreme court judges in 1974 as it 

had in 1968. This insured a proper classification of 

states for the period of analysis in this study. The four 

states (Florida, Indiana, Tennessee, and Wyoming) which 

changed their selection methods during this period are 

indicated by asterisks in Figure I. These states are 
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classified according to the selection method they adopted 

during the period of analysis, but they were not used 

when computing affirmance and reversal rates for the 

various selection systems due to those changes. 

The cases examined in this study include both 

written and per curiam decisions.-^ For purposes of 

determining whether a state supreme court decision had 

been affirmed or reversed by the U.S. Supreme Court, an 

affirmance was defined as any case where the Court upheld 

or allowed the state court's decision to stand. A dis

missal of a writ of certiorari or a writ of appeal was 

scored as upholding the state court's decision since in 

effect the state court's decision had been allowed to 

stand. A reversal of a state supreme court decision 

occurred when the Court ruled against the state court 

decision. 

Since Supreme Court decisions were classified accord

ing to the state in which they originated, and states were 

categorized according to the method utilized to select 

state supreme court judges, it was possible to assess the 

effects of various state systems on reversal rates. Such 

an analysis permits us to judge whether one selection 

Per curiam decisions include those cases decided without 
oral argument and usually include only a very brief 
opinion stating the decision of the Court. 
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system has a higher percentage of its decisions affirmed 

by the Supreme Court than another and, consequently, 

whether the courts in one or more selection systems are 

more integrated with the American legal value system than 

others. 

It was hypothesized in Chapter III that "State supreme 

courts operating under an indirect selection system are 

more likely to have their decisions affirmed by the United 

States Supreme Court than are state supreme courts opera

ting under a direct selection system. For purposes of 

testing this hypothesis, an indirect selection system was 

defined operationally as any state supreme court where all 

judges are appointed initially by the governor (this would 

include the Missouri Plan system), the legislature, or a 

combination of the two. We defined a direct selection 

system as any state supreme court where judges are elected 

by the general public in either a partisan or nonpartisan 

election. Affirmance and reversal rates were computed 

for each of these systems in order to test the stated 

hypothesis. Type of selection system, indirect or direct, 

served as the independent variable and affirmance-reversal 

rates served as the dependent variable. The strength of 

association between these two variables was determined by 

crosstabulations and employing gamma as a statistical 

measure of association. Chi square was used to test the 
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significance of this association. If indirect selection 

systems do have a significantly higher percentage of their 

decisions affirmed by the Supreme Court than do direct 

selection systems, our hypothesis would be confirmed, 

indicating that indirect selection system courts produce 

decisions which are more highly integrated with the 

American legal value system than their direct selection 

system counterparts. 

A second hypothesis specified in the previous chapter 

was, "State supreme courts having relatively greater bar 

influence in the selection of judges will have higher 

affirmance rates than state supreme courts with relatively 

less bar influence in the selection process." This hypo

thesis was tested in the same manner as our earlier 

hypothesis with the exception that in this case all five 

selection methods were employed as values for the 

independent variable, type of selection system. The 

ordering of selection systems was: partisan election, 

legislative selection, gubernatorial appointment, non

partisan election, and the Missouri Plan. This ranking, 

which was developed by Vines and Jacob (Vines and Jacob, 

1976, pp. 251-252) and discussed more fully in the 

previous chapter, ranges from much party influence and 

little bar influence in selecting judges (partisan 

election systems) to much bar influence and little party 
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influence in the selection process (Missouri Plan systems). 

Affirmance and reversal rates were computed for each of 

the five selection systems in order to test the stated 

hypothesis. Again, the strength of association between 

the independent variable, type of selection system, and 

the dependent variable, percentage of cases affirmed by 

the Supreme Court, was determined by running a cross-

tabulation and utilizing gamma as a statistical measure 

of association. Chi Square was employed to test the 

significance of this association. If selection systems 

in which the bar is quite influential have significantly 

higher affirmance rates than do systems in which the bar 

has less influence, our hypothesis would be confirmed. 

Furthermore, this would indicate that such selection 

systems are more highly integrated with the legal value 

system than their counterparts and that perhaps there is 

substance in the claims of the bar that such systems 

recruit more highly competent judges. 

The next dimension to be explored regarding state 

supreme court-U.S. Supreme Court relations is whether other 

variables might have more influence on these relations 

than the type of selection system employed by a state. 

Geographic region is one such variable. For reasons 

discussed in Chapters II and III, our two earlier hypo

theses were retested while controlling for geographic 

region. Reversal and affirmance rates were computed for 
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four regions as well as for the selection systems within 

each region. By using region as a control variable, we 

were able to determine whether the relationship between 

selection systems and reversal rates was consistent for 

different areas of the country. If, when testing our 

earlier stated hypotheses, we found that there are signi

ficant differences in the reversal rates of the various 

selection systems, this control measure would enable us 

to determine whether such differences are better explained 

by geographic region. 

With regard to the regional classifications to be 

employed while controlling for geographic region, those 

standardly given by the Bureau of the Census in the 

Statistical Abstract of the United States: 1972 were 

followed. Figure II displays the four regions (Northeast, 

North Central, West, and South) and the states included 

in these regions which were analyzed. 

As discussed in the previous chapter, a state's 

political culture is another variable which might prove 

valuable as a measure of control. We therefore retested 

the earlier stated hypotheses while controlling for 

political culture. Political culture and geographic 

region are very closely related; however, more meaning can 

be attributed to the political culture variable insofar 

as its utility in explaining differences in state court 
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reversal rates. To this extent, geographic region and 

political culture may be viewed as complimentary variables 

in their explanatory value for this research. 

To test our hypotheses while controlling for political 

culture, states were classified according to their dominant 

political culture. In American Federalism, A View From 

The States, Daniel Elazar identified three major political 

subcultures in the United States (Elazar, 1972), the 

Moralist, Individualist, and Traditionalist political 

cultures. These designations are utilized here, although 

on a somewhat modified basis. Ira Sharkansky has lent 

empirical credence to Elazar's typologies by analyzing a 

number of political characteristics of the various states 

and in so doing developed a scale of political culture 

showing strong relationships with several traits of state 

politics (Sharkansky, 1969). On the basis of Sharkansky's 

scale, it is possible to rank states according to their 

dominant political cultures. In Figure III, Sharkansky's 

method of classification has been employed to assign states 

to their dominant political culture. However, the 

classifications here are based on 1970 data which are of 

2 
more relevance to the time period of this study. 

2 
This updating of Sharkansky's method was provided by 
Roland E. Smith and Lawrence W. Miller. .My sincere 
appreciation is extended to them for the use of these 
data. 
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Now that states have been classified according to 

their dominant political cultures, it can be determined 

what impact, if any, political culture has upon state 

supreme court integration. Again, if significant 

differences are found in the reversal rates of the various 

selection systems, political culture might better account 

for these differences. For this reason, our hypotheses 

were retested while controlling for political culture. 

The percentage of decisions affirmed and reversed were 

tabulated for each of the dominant political cultures in 

the fifty states as well as for the state court selection 

systems employed within those political cultures. 

The next question dealt with is whether some state 

supreme courts, and consequently the selection systems 

they operate under, generate more decisions which are 

reviewed by the Supreme Court than others. It is obvious 

that some states have more cases which reach the Supreme 

Court for review than others, so some means of standardi

zation is in order. For this purpose, a state's popula

tion will serve as the standardization mechanism. By 

dividing the number of cases coming to the Supreme Court 

from a particular state by that state's population and 

then multiplying the quotient by 100,000, a standardized 

score was produced representing the number of cases 

reviewed per 100,000 population. 
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In Chapter III, it was hypothesized that "State 

supreme courts operating under selection systems with 

relatively less bar participation in the recruitment pro

cess will generate more decisions which are reviewed by 

the United States Supreme Court than those courts operating 

under systems with more bar participation." This hypo

thesis was tested by using the selection system classifi

cation scheme developed by Vines and Jacob which reflects 

bar participation in the recruitment process. Average 

standardized scores were calculated for each of the five 

selection systems as indicators of the number of decisions 

reviewed by the Supreme Court. An analysis of variance 

was performed to determine if the scores of the five 

selection systems significantly differed from one another. 

Chapter III indicated that it is important to test 

our hypotheses concerning the reversal rates of the various 

selection systems while controlling for substantive case 

area. In that same chapter, we discussed the substantive 

case areas, "civil rights and liberties" and "economics," 

identified by Glendon Schubert as significantly account

ing for the differences in Supreme Court Justices' 

voting patterns (Schubert, 1965 and 1974). Schubert's 

categories are used here to classify cases coming from 

state supreme courts and reviewed by the U.S. Supreme 

Court. Each case was classified as "civil rights 

and liberties" or "economics" or "other" in order to 
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discern variations in relations between the two levels of 

courts according to substantive case area. Following 

Schubert, the "civil rights and liberties" category 

includes cases raising the issues of freedom of speech, 

press, religion, assembly, and petition as guaranteed by 

the First Amendment; fair procedure in criminal trials 

guaranteed by Amendments Four, Eight and Fourteen; and 

racial equality as guaranteed by Amendments Thirteen, 

Fourteen and Fifteen (Schubert, 1965, p. 102). The 

"economics" category includes cases involving disputes 

between unions and employers, government regulation of 

business activities, fiscal claims of workers against 

employers, and disputes between small businessmen and 

their large corporate competitors (Schubert, 1965, p. 127). 

In evaluating the proposition that disparate selection 

systems result in varying agreement scores with the 

Supreme Court in different case areas, selection system 

serves as the independent variable, affirmance vs. 

reversal as the dependent variable, and substantive case 

area as the control variable. Two separate analyses were 

performed, one using all five selection methods as values 

for the selection system variable, and another using the 

indirect-direct classificatory scheme discussed earlier. 

The final hypothesis stated in the preceding chapter 

was, "State supreme courts operating under systems with 

more bar influence in the selection process are more 
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likely to generate conservative decisions than courts 

operating under systems with less bar influence." In 

testing this hypothesis, type of selection system, the 

independent variable, was categorized again according to 

the bar influence continuum developed by Vines and Jacob 

(Vines and Jacob, 1976, pp. 251-252). The decisional 

propensity of state supreme courts serves as the dependent 

variable. Here, our dependent variable is broken down 

according to liberal or conservative decisions. Chapter 

III discussed the decisional propensity scheme developed 

by Schubert which corresponds to the substantive case 

areas outlined earlier. Again following Schubert, in the 

area of "civil rights and liberties," a decision that 

granted the claimed civil right was classified as support

ing the "liberal" position while a decision that opposed 

the granting of such a right was categorized as a "con

servative" position. In the "economics" area, a decision 

that supported the claim of an economic underdog was 

scored as supporting a "liberal" position while a decision 

that took an opposite stand was coded as supporting a 

"conservative" position (Schubert, 1965, ch. 5; supra, pp. 

46-48). 

After state supreme court decisions had been classi

fied as "liberal" or "conservative," we then compared the 

five state court selection systems according to their 

percentage of liberal and conservative decisions. This 
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enabled us to test our hypothesis that bar involvement in 

the selection process results in a conservative state 

judiciary. Gamma was employed as a statistical measure 

of association and chi square was utilized to test the 

statistical significance of this association. 

The final hypothesis concerning the decisional pro

pensities of the various state court selection systems 

was also retested while controlling for geographic region 

and political culture. By so doing, we could better 

determine the extent to which these variables might be 

more important in accounting for differences in decisional 

propensities than the type of selection system employed 

by a state. In this case, the same regional and cultural 

classifications were adhered to as when these variables 

were used as control devices for testing our hypotheses 

concerning reversal rates. 

This chapter has presented the methods by which the 

hypotheses of Chapter III were tested. In the following 

chapter, we report the findings of this thesis. 



CHAPTER V 

Empirical Findings 

In Chapter II a discussion of the various claims 

regarding different judicial recruitment systems was 

presented. Embodied in these claims, especially those 

made on behalf of systems in which the bar is an active 

participant in the recruitment process, are suggestions 

that the type of selection system a state employs to 

recruit judges ultimately will affect state judicial 

behavior. As noted, such statements have not been tested 

quantitatively despite the fact that they do lend them

selves to quantitative investigation. Chapter III 

specified a number of hypotheses which, when tested, 

allow us to evaluate objectively the different state 

judicial selection systems. The data and methodology 

discussed in Chapter IV for testing these hypotheses are 

utilized in this chapter. 

Does the method employed to recruit state supreme 

court judges have any bearing upon the extent to which 

state supreme court decisions are integrated with the 

national legal value system? Earlier, it was hypothesized 

that "state supreme courts operating under an indirect 

selection system are more likely to have their decisions 

67 



68 

affirmed by the United States Supreme Court than are state 

supreme courts operating under a direct selection system." 

To test this hypothesis, composite percentages were 

computed to reflect affirmance and reversal rates for 

indirect and direct selection systems. These figures are 

presented in Table I. 

TABLE I 

Affirmance and Reversal Rates 

for Indirect and Direct Selection Systems 

(In Percentages) 

Indirect Direct 

Decisions 53 g ^8.2 
Affirmed 

Decisions ^g 3 51.8 
Reversed 

Totals 100% (n=93) 100% (n=164) 

X^ = .5356 d.f. = 1 P = .2321 (n.s.) 

Gamma = .1115 
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These findings indicate that indirect selection 

systems do have a slightly higher proportion of their 

decisions affirmed than direct selection systems. How

ever, the difference between the two systems' affirmance 

rates is negligible as is witnessed by the low gamma value 

and the nonsignificant chi square value. Consequently, 

the hypothesis that indirect selection systems have a 

significantly higher rate of decisions upheld is dis-

confirmed. Indeed, on the basis of our data, indirect 

and direct selection system courts make decisions which 

are integrated with the national legal value system to a 

quite similar degree. This indicates, contrary to what 

we are led to believe by those supporting either recruit

ment method, that one system performs quite similarly to 

the other at least on this dimension. 

The second hypothesis specified earlier was that 

"state supreme courts having relatively greater bar 

influence in the selection of judges will have higher 

affirmance rates than state supreme courts with relatively 

less bar influence in the selection process." In testing 

this hypothesis, affirmance and reversal rates were 

computed for all five systems of selecting state judges. 

Selection systems were ranked according to the degree of 

bar influence and party influence in the selection process 

as specified by Vines and Jacob (Supra, pp. 40-41; pp. 

57-58). In so doing, we were able to test our proposition 
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that systems with more bar influence in the recruitment 

process have higher affirmance rates than those systems 

with less bar influence. 

When investigating our data, it was found that there 

is little variation among the five systems' affirmance 

and reversal rates. These findings are reported in Table 

II. Contrary to our expectations, each of the five 

selection systems had about half of its reviewed decisions 

affirmed and half reversed by the Supreme Court from 1969 

through 1974. State supreme courts operating under the 

gubernatorial appointment method had the highest rate of 

affirmance (59.3%), while nonpartisan election courts had 

the lowest affirmance rate (45.7%). The other selection 

systems fell somewhere between these figures. Testing for 

the association between type of selection system and 

whether the Supreme Court affirmed or reversed the state 

court decision, a gamma value of only -0.03 was found. 

This extremely weak association further portrays what can 

be seen by observation of the reported percentages. There 

is little association between the type of selection system 

a state uses and whether the Supreme Court affirms or 

reverses its state supreme court's decisions. To this 

extent, it seems that state supreme courts operating under 

any method of judicial selection are about as likely to 

have their decisions affirmed or reversed by the Court. 
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The findings presented and discussed above seriously 

question underlying assumptions in the arguments made by 

those who support any of the various selection systems. 

The assumptions made that the process employed by a state 

to recruit its judges will result in the selection of 

individuals with certain background characteristics as 

well as certain attitudes and values further implies that 

these considerations will affect judicial behavior. At 

least in the dimension of judicial performance which is 

being investigated here, such behavioral assumptions 

simply do not hold up. In fact, according to our measures, 

the method a state follows in selecting judges has little 

impact upon the examined performance of state supreme 

courts. There was no significant variation in the extent 

to which any of the observed selection systems' decisions 

were integrated with the American legal value system. 

It has been suggested that other variables might 

be more important than formal recruitment procedures in 

influencing the types of individuals chosen for judgeships 

on state courts (Canon, 1972). For this reason, the next 

stage of our analysis was devoted to investigating the 

possibility that geographic region and political culture 

might be more important than recruitment methods in 

accounting for state court reversal rates. Since no 

significant differences were found in the reversal rates 
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of the various selection systems, this really becomes a 

somewhat moot question. Had we found such significant 

differences, then the use of geographic region and politi

cal culture would serve as valuable control measures in 

testing whether the association between selection systems 

and reversal rates held up under such controls. This 

would allow us to be more certain that the association 

between selection systems and reversal rates was not 

being inflated by other intervening variables. 

Despite the fact that originally no significant 

associations were found between selection systems and 

reversal rates, geographic region and political culture 

might still reveal certain insights for our research. 

For example, even though selection systems and reversal 

rates were found to be unrelated, within certain regions 

and political cultures these variables might indeed be 

related. For this reason, the hypotheses discussed 

earlier were retested while controlling for region and 

culture. 

Controlling for geographic region, extremely little 

variation was found in selection system reversal rates 

within four regions of the United States. Table III 

displays the associations between indirect and direct 

selection systems and affirmance and reversal rates in 

the Northeastern, North Central, Western, and Southern 

regions of the country. No significant relationships 
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were found between selection systems and reversal rates 

in any of these regions. This suggests that not only do 

TABLE III 

Associations Between Indirect and Direct Selection 

Systems and Affirmance Rates in Four Regions of the 

United States 

X' Significance Gamma 

Northeast .0280 n.s. .03116 

North Central 0072 n. s .04673 

West .4238 n.s. .24138 

South .1193 n.s. 15625 

selection systems' reversal rates vary only negligibly 

across the entire country, but neither do they vary 

significantly within different geographic regions. Had 

we found the opposite to be the case, then we would have 

been in a position to argue that selection systems might 

indeed influence state court performance. 

Similar conclusions were drawn when comparing all 

five state court recruitment procedures within four 
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regions. As is witnessed by Table IV, none of the asso

ciations between selection systems and reversal rates 

were found to be significant. Again, this indicates that 

state recruitment procedures have very little impact upon 

state supreme court reversal rates even within distinct 

regions of the country. These findings cast serious 

doubt on claims that judicial selection systems result in 

varying performances on the part of state supreme courts. 

TABLE IV 

Associations Between Five Selection Systems 

and Affirmance Rates in Four Regions of the 

United States 

X' Significance Gamma 

Northeast .9867 n. s -.02785 

North Central .0072 n. s -.04673 

West 2.345 n.s. 06695 

South 1.028 n. s .14194 

A second variable which might have an effect on state 

supreme court - U.S. Supreme Court relations is political 

culture. Therefore, our earlier analyses of reversal rates 
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were replicated while controlling for political culture. 

State supreme courts were classified according to the 

dominant political culture of each state and then 

affirmance and reversal rates were computed for the 

different selection systems within the Moralist, Indivi

dualist, and Traditionalist political cultures. Table V 

shows again that no significant associations were found 

between indirect and direct selection systems and state 

court reversal rates. 

TABLE V 

Associations Between Indirect and Direct Selection 

Systems and Affirmance Rates in Three Cultures of 

The United States 

2 
X Significance Gamma 

Moralist .7821 n.s. .2500 

Individualist .0024 n.s. -.0364 

Traditionalist .0010 n.s. .0857 

Similar findings resulted when testing the associa

tion between all five selection systems and their reversal 
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rates in the different cultures specified. As is indica

ted in Table VI, these variables were not significantly 

associated with each other in any of the political 

cultures. Again, this suggests that statements promoting 

the notion that varying selection systems result in 

disparate state court performances should be viewed with 

3 
scepticism. 

TABLE VI 

Associations Between Five Selection Systems 

and Affirmance Rates in Three Cultures of 

the United States 

X Significance Gamma 

Moralist 2.4237 n.s. .1006 

Individualist 4.1444 n. s -.2509 

Traditionalist 2.4852 n.s .0780 

It should be pointed out that the insignificant associa
tions between selection systems and affirmance rates 
within different cultures were computed on the basis of 
physical controls. For purposes of using a more sophis
ticated control, partial correlation coefficients were 
computed using Sharkansky's political culture index as 
a control mechanism. No significant relations were found 
even when using this means of statistical control. This 
further supports the findings already reported. 
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To this point in the analysis, it appears that formal 

recruitment procedures have little if any impact on state 

supreme court performance. We have been unable to 

establish a link between the method a state employs to 

staff its supreme court with the extent to which that 

court's decisions are affirmed by the U.S. Supreme Court. 

Furthermore, not only has this link not been established 

in the country at large, but it has also not been esta

blished within any cultural or regional demarcations. 

These findings serve to undermine positions taken by 

groups who support one or another of the different 

selection systems. These positions are undermined in the 

sense that they imply a connection between the procedures 

used to select judges and judicial behavior. No such 

connection has been found here at least with regard to 

our measurements of behavior. This is not to say, however, 

that links might not be found between selection systems 

and behavior within other dimensions of state judicial 

performance. Some of these dimensions will be explored 

below in order to further compare state judicial selection 

systems. 

The next concern to be dealt with is whether some 

state court systems generate more cases which are reviewed 

by the Supreme Court than others. It has already been 

shown that whether state court decisions are affirmed or 

reversed is not dependent upon the type of system from 
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which cases have come. However, it was suggested earlier 

that some state courts might have a disproportionate 

number of their decisions reviewed by the Supreme Court 

as compared to others. Our stated hypothesis was, "State 

supreme courts operating under selection systems with 

relatively less bar participation in the recruitment 

process will generate more decisions which are reviewed 

by the United States Supreme Court than those courts 

operating under systems with more bar participation." 

To see if there are variations in the rate at which 

state supreme court decisions are reviewed and whether 

the type of selection system a state uses has any bearing 

on such a phenomenon if found to exist, standardized 

scores were computed for each of the fifty states indica

ting the number of cases that were ultimately reviewed. 

These scores were calculated by dividing the number of 

cases reviewed from each state by that state's population, 

and multiplying this quotient by 100,000. Average standard

ized scores were then computed for each of the five 

judicial selection systems. These scores are presented 

in Table VII and represent the number of state court 

decisions reviewed per 100,000 population. 

Very little variation was found to exist regarding 

the number of cases reviewed for the various systems. 

Missouri Plan courts had the lowest score of .13, indica

ting the lowest number of cases reviewed by the Supreme 
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Court, while gubernatorial appointment courts had the 

highest score of .22, indicating a somewhat larger number 

TABLE VII 

Standardized Scores for Cases Generated 

by Five Selection Systems 

Selection System Standardized Score 

Missouri Plan .13 

Nonpartisan Election .19 

Gubernatorial Appointment .22 

Selection by State Legislature .14 

Partisan Election .19 

F = .63 Significance = n.s. 

of decisions reviewed by the Supreme Court coming from 

state courts operating under this selection method. 

Although the scores presented in Table VII do vary some

what from one another, the variation is not a significant 

one. To this extent, it cannot be stated with strong 

empirical justification that one selection system is more 

likely to have its decisions reviewed by the Supreme Court 

than another. Rather, it must be concluded that the 
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Supreme Court is about as likely to review decisions 

generated by one selection system as it is another. 

Therefore, our hypothesis is disconfirmed and we are again 

faced with evidence questioning the supposition that 

selection systems have an impact on state court perform

ance. 

It was suggested in Chapters III and IV that is 

would be interesting to see if affirmance and reversal 

rates vary for the different selection systems according 

to substantive case area. Tables VIII and IX give a 

breakdown of affirmance and reversal rates for indirect 

TABLE VIII 

Affirmance and Reversal Rates for Indirect and 

Direct Selection Systems in "Civil Rights and 

Liberties" Cases 

(In Percentages) 

Indirect Direct 

Decisions 4Q 5 33^3 
Affirmed 

Decisions 59 5 66 7 
Reversed 

Totals 100% (n=42) 100% (n=87) 

X^ = .3570 d.f. = 1 P = .2751 (n.s.) 

Gamma = .1525 
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and direct selection systems and all five selection 

systems respectively in cases involving "civil rights and 

liberties." 

State supreme courts operating under indirect selec

tion systems had the highest affirmance rate, 40.57o, in 

this case area while direct selection system courts had 

33.3% of their decisions affirmed in this area. Despite 

the fact that there are some variations in these figures, 

selection systems did not vary significantly in their 

affirmance and reversal rates. This is witnessed by the 

low gamma and chi square values. Similar findings are 

reported for all five selection systems. State supreme 

courts operating under the Missouri Plan and legislative 

selection systems had the highest affirmance rates, each 

42.9%, in "civil rights and liberties" cases while 

partisan election courts had 31.4% of their decisions 

affirmed in this area. Again, there were some variations 

among the five selection systems' affirmance and reversal 

rates but these variations were not significant ones. On 

this basis, it seems that it makes little difference as 

to which selection procedures a state supreme court 

operates under insofar as their relations with the Supreme 

Court over questions of "civil rights and liberties" are 

concerned. 

Tables X and XI present affirmance and reversal rates 

for the various systems in "economics" cases. At first 
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glance it might seem that, on the basis of the percentages 

reported, substantial differences do exist in the affirm

ance rates of the different systems in cases involving 

economic questions. However, upon further evaluation it 

can be seen that there are too few cases in the "economies' 

category to warrant such a conclusion. 

TABLE X 

Affirmance and Reversal Rates for Indirect and 

Direct Selection Systems in "Economics" Cases 

(In Percentages) 

Indirect Direct 

Decisions 
Affirmed 

Decisions 
Reversed 

60.0 37.5 

40.0 62.5 

Totals 100% (n=5) 100 (n=8) 

Fisher's Exact Test: p = .2063 (n.s.) 

Gamma = .4286 
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Although there were really too few economics cases 

to justify any conclusions regarding the affirmance and 

reversal rates of the various selection systems, the 

figures presented in Tables X and XI nevertheless do 

suggest some interesting findings. Of the 142 cases that 

could be classified as either "civil rights and liberties" 

or "economic" cases, only 13 or 9.2% fell into the 

economic category, while 129 or 90.8% represented cases 

involving civil rights and liberties issues. As a con

sequence, there are too few economics cases to make any 

sort of judgment concerning varying affirmance rates, 

but these findings do indicate that an overwhelming 

majority of state supreme court decisions which are 

reviewed by the Supreme Court involve questions concerning 

civil rights and civil liberties. Very few state supreme 

court decisions involving economic issues are reviewed by 

the Supreme Court. This suggests that the bulk of the 

Supreme Court's workload, at least in terms of cases it 

reviews coming from state supreme courts, involves civil 

rights and liberties issues. 

Thus far, all of our measures have not turned up 

any significant differences in the nature of state judicial 

selection systems' outputs. We have shown that selection 

systems have comparable affirmance and reversal rates, when 

analyzing state supreme court decisions in the aggregate 

as well as when controlling for substantive case area, and 
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it has also been shown that selection systems produce 

decisions which are reviewed by the Supreme Court at a 

rate which again is comparable. These findings support 

at least the tentative conclusion that state court 

selection systems differ from one another much less than 

one might expect. On the surface, state court selection 

systems do differ from one another but only in the formal 

procedures employed to recruit judges. In terms of the 

extent to which they are more or less integrated with the 

American legal value system, however, no real differences 

have been found. 

The final area of investigation for this thesis is 

whether different state court selection systems result in 

varying decisional propensities on the part of state 

supreme courts. Earlier, we hypothesized that, "state 

supreme courts operating under systems with more bar 

influence in the selection process are more likely to 

generate conservative decisions than courts operating 

under systems with less bar influence." In order to con

firm the hypothesis, we would need to find that Missouri 

Plan or nonpartisan election systems generate conservative 

decisions at a significantly higher rate than do legisla

tive selection or partisan election systems. Such a 

finding would support feelings that systems with much bar 

influence in the selection process result in a conserva

tive judiciary. 
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On the basis of those cases which could clearly be 

classified as liberal or conservative decisions, the 

percentage of each type of decision was computed for each 

of the five selection systems. This information is 

presented in Table XII. Two rather important findings are 

discovered here. First of all, an overwhelming majority 

of cases originating in each of the five selection systems 

were decided in a "conservative" direction. To this 

extent, we may not conclude that only some selection 

systems generate predominantly conservative decisions 

which are reviewed by the Supreme Court. Rather, we must 

conclude that all selection systems generate such con

servative decisions which ultimately are reviewed. On the 

basis of these findings, we must again conclude that there 

are more similarities than differences among state 

selection systems. 

A second, and perhaps more important, conclusion may 

be drawn from the findings presented in Table XII. Des

pite the fact that all five selection systems were 

characterized by a majority of conservative decisions, 

Missouri Plan courts had a singificantly higher rate of 

liberal decisions (29.2%) than did any of the other 

selection system courts. This is just the opposite from 

what had been anticipated by our hypothesis that such 

courts would be more likely to dispose of cases in a 

conservative manner than courts operating under other 
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methods of judicial selection. Consequently, our hypo

thesis is disconfirmed and the findings suggest that in 

fact state judicial selection systems with more bar 

influence in the recruitment process may be more inclined 

to dispose of cases in a liberal direction than other 

state courts. This phenomenon seriously questions 

feelings that such systems result in a conservative 

judiciary and in fact supports the less popularly held 

position that more than just conservative interests are 

represented through the bar's involvement in the recruit

ment process (Watson, Downing and Spiegal, 1967; Watson 

and Downing, 1969). 

A qualifying word should be added concerning the 

findings discussed above. As pointed out, most state 

supreme court decisions reviewed by the Supreme Court from 

1969 through 1974 were conservative decisions, regardless 

of selection system. This may be an indication that the 

Supreme Court is more inclined to review state court 

decisions if they are conservative decisions. This would 

not be inconsistent with feelings that the Court serves 

as a guardian of individual civil rights and liberties, 

and as seen earlier, most of our cases fell into this 

category. Therefore, we must at least entertain the 

possibility that the Supreme Court is more inclined to 

review conservative decisions. If this is indeed the 

situation, our cases may not be truly representative of 
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the decisional propensities of the various systems, since 

many state court decisions which would have been classi

fied as liberal were not reviewed by the Court. Never

theless, if these cases reviewed by the U.S. Supreme 

Court are representative of the overall decisional 

patterns of state courts, and this seems like a legitimate 

possibility, our findings may be less questionable than 

indicated. Before definitive conclusions can be drawn, 

however, more research is in order that would investigate 

the decisional patterns of all state supreme court 

decisions and not just those reviewed by the Supreme Court. 

A further investigation of state court decisional 

propensities was conducted by controlling for geographic 

region and political culture. The associations between 

selection systems and decisional propensities for four 

regions as well as three political cultures are reported 

in Tables XIII and XIV respectively. 

It should be noted that tau c has now been employed 

as a statistical measure of association instead of gamma. 

The reason for this change in analytical models is due to 

a property of gamma which allows it to inflate to a value 

of 1.00 when either no or too few cases appear in certain 

cells. This is precisely what occurred when testing the 

association between selection systems and decisional 

propensities while controlling for geographic region and 

political culture. No cases representing the Missouri 
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TABLE XIII 

Associations Between Five Selection Systems and 

Decisional Propensities in Four Regions of the 

United States 

X' Significance Tau c 

Northeast .7911 n.s. .0577 

North Central .0028 n.s. -.0582 

West 2.3058 n. s .3392 

South 7588 n. s .0382 

TABLE XIV 

Associations Between Five Selection Systems and 

Decisional Propensities in Three Cultures of the 

United States 

Moralist 

Individualist 

Traditionalist 

X 
2 Significance Tau c 

8.6168 

1.8214 

6585 

.01 

n. s 

n. s 

-.3781 

-.0165 

.0356 
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Plan or nonpartisan election systems were present in the 

Northeastern region of the country; none representing 

gubernatorial appointment, legislative selection, or 

partisan election systems were found in the North Central 

or Western regions; and none representing Missouri Plan 

systems were found in the South. Furthermore, there was 

a lack of representation of liberal decisions for some 

selection systems in the different regions and cultures. 

All of these considerations served to highly inflate the 

value of gamma as a measure of association. Consequently 

tau c has been employed to portray more accurately the 

nature of our data. 

When controlling for geographic region, the associa

tions between selection system and state court decisional 

propensities are no longer significant for any region of 

the country. This suggests that regional factors are 

more important determinants of state court decisional 

propensities than are formal recruitment procedures. 

Furthermore, it supports the position advocated by writers 

such as Canon who found that regional or environmental 

conditions are better explanatory variables for the 

characteristics of state judges than are judicial selection 

systems (Canon, 1972). At any rate, our findings presented 

earlier which indicated a significant association between 

selection systems and state supreme court decisional 

propensities become even more questionable. If such 
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differences do exist in the decisional patterns of state 

courts, these findings suggest that regional factors have 

more explanatory value than the method used to recruit 

judges. 

Similar findings were discovered when controlling 

for political culture. (See Table XIV.) Again, the 

significant associations between selection systems and 

state court decisional propensities for the most part 

disappeared. One exception that turned up was in Mora

list political cultures. Here, we did find a significant 

association. A couple of interpretations may be given to 

this finding. First of all, it may well be that the 

method a state employs to recruit judges has an effect on 

decisional propensities if accompanied by certain cultu

ral conditions. In this case, it would seem that within 

a Moralist political culture, systems like the Missouri 

Plan are more likely to produce liberal decisions than 

other recruitment systems. 

A more likely explanation for the significant asso

ciation between selection systems and decisional propen

sities within a Moralist culture is that this culture is 

simply more conducive to producing liberal court decisions. 

An added consideration is that there was not enough 

representation of the different systems within the Moralist 

culture to conclude that one system behaved substantially 

different from the others. In fact, 72.7% of the cases 
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analyzed in the Moralist culture had originated in either 

a nonpartisan or Missouri Plan system while only 27.3% 

of the cases had originated in either a gubernatorial 

appointment or legislative selection system. Indeed, no 

cases were reported for partisan election systems within 

the Moralist culture subgroup. Furthermore, the only 

liberal decisions found here had originated in either 

Missouri Plan or nonpartisan election systems. Guber

natorial appointment and legislative selection systems 

produced no liberal decisions in the moralistic control 

group. The few cases which did represent these systems 

were all conservative decisions thus skewing the relation

ship in a negative direction in favor of Missouri Plan 

and nonpartisan election systems. Consequently, it seems 

that the higher rate of liberal decisions within the 

Moralist subgroup is better explained by the cultural 

characteristics of that group than by formal judicial 

4 
recruitment procedures. 

Due to the tentative nature of our findings regarding 

the effect of state court selection systems upon the 

decisional propensities of state courts, especially when 

controlling for geographic region and political culture, 

4 
Support was found for this alternative explanation by 
again using statistical controls rather than the physical 
controls upon which Table XIV is based. When partial 
correlations were computed (testing the relationship be
tween selection system and decisional propensities while 
using the political culture index as a control mechanism), 
no significant relations were found. 
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another approach was undertaken in an attempt to measure 

the relative influence of these variables. By employing 

political culture as .the independent variable and 

decisional propensities as the dependent variable, the 

association between the two may be ascertained. This 

gives an indication of the extent to which state court 

decisional propensities vary across cultural lines. 

Table XV displays the percentage of conservative and 

liberal decisions for state supreme courts in three 

political cultures of the United States. 

TABLE XV 

Decisional Propensities of State Supreme Courts 

In Three Political Cultures 

(In Percentages) 

Conservative 
Decisions 

Liberal 
Decisions 

Moralistic Individualistic Traditionalistic 

79.5 93.6 95.5 

20.5 6.4 4.5 

Totals 100% 100% 100% 

(n=44) (n=47) (n=67) 

X^ = 8.64343 d.f. = 2 p = .007 

Gamma = -.5458 
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These findings show that state court decisional 

propensities are significantly related to the political 

cultures in which state courts are located. Although 

courts in all three cultures produced decisions which 

were conservative in direction, those courts in Mora

listic cultures produced liberal decisions to a 

significantly greater extent than courts in Individua

listic or Traditionalistic cultures. This finding is 

consistent with what might be expected insofar as politi

cal cultures having an impact on the decisional 

propensities of state courts. Both Elazar and 

Sharkansky have demonstrated that Moralistic political 

cultures are more conducive to liberal political activity 

than are Individualistic or Traditionalistic cultures 

(Elazar, 1972; Sharkansky, 1969). Consequently it is not 

surprising that such cultures would produce more liberal 

state supreme court decisions. 

The fact that political cultures were found to be 

significantly associated with state court decisional 

propensities further supports the notion that political 

culture is more important in this regard than are state 

court selection systems. However, it is recalled that 

earlier we found that there was also a significant rela

tionship between selection systems and state court 

decisional propensities but that this relationship for 

the most part disappeared when controlling for geographic 
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region and political culture. This led us to speculate 

that regional and cultural factors are more important 

than selection systems in influencing state court 

decisional propensities. However, it would not be 

legitimate to draw such a conclusion without first 

imposing certain controls on the discovered relationship. 

By testing the association between political culture 

and state court decisional propensities while controlling 

for judicial selection system, we may determine whether 

the significant relationship reported in Table XV holds 

up. If after controlling for selection systems, there is 

still a significant relationship between culture and 

decisional propensities, we would then be in a position to 

conclude that cultural factors are more important than 

selection systems in explaining varying decisional pro

pensities. This proposition was tested by using a partial 

correlation program to test the relationship between 

Sharkansky's political culture index and decisional 

propensities while controlling for state court selection 

systems. This analysis produced an interesting finding. 

When controlling for selection system, the significant 

relationship between culture and decisional propensities 

disappeared. 

The finding discussed above presents somewhat of a 

dilemma for determining the relative influence of culture 

and selection systems upon the decisional propensities of 
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state supreme courts. We have found that both political 

culture and method of judicial selection are significantly 

related to decisional propensities. However, neither of 

these variables is significantly related with decisional 

propensities when controlling for the other. This 

indicates that perhaps both political culture and the 

method a state employs to select judges are important 

insofar as influencing state supreme court decisions. 

Also, this seems to be a combined influence resulting from 

the fact that certain cultures prefer certain methods of 

recruitment. For example, most states in which the 

Moralist culture is dominant also employ either a Missouri 

Plan or nonpartisan election system. To this extent, it 

seems that both culture and selection system affect the 

decisional propensities of state supreme courts, but, 

given the fact that selection systems are largely cul

turally and regionally confined, it is difficult to 

ascertain the relative influence of the two. It seems, 

however, that a better case can be made for the proposi

tion that regional and cultural factors are more important 

than judicial selection systems in affecting state court 

decisions. Since, as indicated, selection systems seem 

to have evolved along regional and cultural lines, it 

seems that states employ judicial selection systems which 

are compatible with their cultural and political values. 
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Furthermore, it is not surprising that judicial selection 

systems reflect those cultural and political values in 

terms of the decisional propensities of state supreme 

courts. 

Even though it would seem that political culture and 

geographic region better account for differences in state 

court decisional propensities, it is recognized that 

this question is very much open for further investigation. 

Given the constraints discussed earlier regarding the 

need to look at all state court decisions rather than 

just those reviewed by the Supreme Court, as well as 

limitations resulting from the lack of cases for some 

selection systems when controlling for region and culture, 

the findings presented here should be regarded as tenuous. 

Nevertheless, to the extent that our sample of cases is 

representative of all state court decisions, it would 

seem that the conclusions drawn here are legitimate ones. 

This chapter has shown that the type of judicial 

selection employed by a state has little bearing on 

whether a state supreme court has its decisions reviewed 

by the Supreme Court, and even if they are reviewed, type 

of selection system has little impact on whether decisions 

are affirmed or reversed. Furthermore, we have seen that 

most state supreme court decisions reviewed by the 

Supreme Court involve civil rights or civil liberties 

issues and that all selection system courts have a 
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propensity to decide these cases in a conservative manner. 

Missouri Plan and nonpartisan election courts had a higher 

rate of liberal decisions than other courts, but it is 

felt that these differences are better explained by 

cultural and regional factors than by formal recruitment 

procedures. 

Rather than finding distinct differences among 

selection systems along the lines discussed above, dis

tinct similarities have been found. This is obviously 

contrary to what we are led to believe by proponents of 

the different systems who claim that indeed it makes a 

difference what means a state uses to select its judges. 

In the following chapter a summary and concluding remark.s 

will be given wherein we will address ourselves to the 

implications of these contradictions. 



CHAPTER VI 

Summary and Conclusions 

The objective of this study has been to determine 

whether the method of judicial selection employed by a 

state has an impact upon the likelihood of the Supreme 

Court to agree with state supreme court decisions. The 

controversy over methods of selecting state judges has 

generated much rhetoric insofar as the merits and weak

nesses of each of the systems are concerned. Furthermore, 

most comparisons of the different selection systems have 

been based more on these rhetorical statements than fact. 

For this reason, this study has attempted to compare state 

court selection systems along a dimension of performance. 

More specifically, the central proposition tested here was 

that state supreme courts operating under varying selection 

procedures would have correspondingly diverse relations 

with the United States Supreme Court. If claims are 

correct that important substantive differences exist on 

the part of state courts resulting from the manner in which 

judges are selected, we would expect to find substantive 

differences in their performances. 

Generally, the dimension of state court performance 

analyzed here is the extent to which state courts are 

102 
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integrated with the American legal value system. Such an 

analysis allows an objective comparison of state court 

selection systems. When presenting the findings of this 

research in Chapter V, it was seen that state supreme 

courts had very similar performances regardless of the 

method used to select judges. The judicial selection 

system employed by a state had little bearing on whether 

its supreme court had its decisions reviewed by the U.S. 

Supreme Court, whether its decisions were affirmed or 

reversed when they were reviewed by the Court, and whether 

cases were decided in a liberal or conservative direction. 

Thus, rather than finding distinct differences in these 

areas of performance, state supreme courts performed quite 

similarly to one another. 

It can be inferred from the findings of this thesis 

that state supreme court performance is essentially the 

same regardless of selection system. Why then does there 

exist the controversy over methods of selecting state 

judges? It would seem that at least on the basis of our 

findings, the controversy is really much ado about nothing. 

There may well be implicit differences among state court 

selection systems, but these differences seem to be of the 

institutional variety only. Behaviorally speaking, 

however, it seems that there are more similarities among 

systems than differences. 

If the five recruitment procedures produce courts 
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with comparable behavioral propensities, one might ask why 

we have been led to believe that they behave differently. 

A possible explanation is that this phenomenon is a con

sequence of varying interests seeking more control over 

the bench. The American Bar Association for example, has 

been the most vocal supporter of the so-called Missouri 

Plan. This is not surprising given the fact that the 

Missouri Plan extends to the bar a major voice in the 

selection process. Furthermore, it is not surprising to 

hear members of the bar claim that they are best qualified 

to evaluate prospective judges and that if given this 

opportunity, more competent judges will be selected. At 

most, these positions seem to be attempts to justify 

giving more control over the selection of judges to the 

organized bar. Consequently, different methods of 

judicial selection are preferred only to the extent that 

they satisfy varying political values and interests. 

Rhetoric suggesting that one method is automatically better 

than another seems to be indicative of efforts to satisfy 

these interests rather than based on substantive fact. 

The findings presented in this thesis certainly suggest 

that there are few substantive differences among selection 

systems at least from the perspective of performance. 

Another possible explanation for the controversy 

over selection systems is the fact that the United States 

is a culturally and regionally diverse nation. As long as 
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states use different methods of judicial selection, the 

controversy over which system is best will most likely 

continue. The entire controversy seems to involve a 

yearning for uniformity among state judiciaries based on 

some sort of assumption that there is one "ideal" or 

"best" way of establishing political institutions. This 

sort of yearning seems misdirected, however, in that if 

we wish to evaluate political institutions, our evaluative 

priorities should be placed on performance rather than 

institutional characteristics. Perhaps we should accept 

methods of judicial selection as cultural and regional 

phenomena. It certainly is not surprising that different 

regions of the country and different political cultures 

would give rise to diverse methods of selecting judges. 

This, coupled with our findings that selection systems 

perform quite similarly, suggests that the method used 

to select state supreme court judges is of importance only 

insofar as it satisfies such regional and cultural pre

ferences but not in terms of evaluating the performance of 

state supreme courts. For this reason, proposed attributes 

which are advanced concerning the actual performance of 

selection systems should be taken as unsupported by the 

evidence. 

Another point to be made here is that the findings 

of this research should not be taken as the final word 

regarding differences or similarities among methods of 
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judicial selection. This study, which has focused upon 

state supreme courts, has found little difference in the 

performance of these courts resulting from the way in 

which their judges are recruited. However, a focus on 

other state courts such as lower state courts indeed might 

reveal substantial differences. The focus here upon 

state supreme courts might not reveal differences in 

performance because, although states might use different 

procedures to select state supreme court judges, the same 

type of judges might be selected. Judicial personnel 

recruited for the highest level of state courts more than 

likely represent an elite group of individuals regardless 

of how they are selected. This would seem to be a very 

likely possibility, especially if we consider the pre

selection stage of the recruitment process. Only those 

individuals who have established themselves within the 

legal community, perhaps by displaying acceptable behavior 

or competence according to bar standards while occupying 

positions on lower state courts, are likely to be candi

dates for state supreme court positions. 

Glick and Vines have pointed out that the methods by 

which judges are chosen do not necessarily predict the 

character of those judges. They suggest that at most, 

the selection process involves a screening function 

through which general types are admitted or excluded. 

Also, their research demonstrates that state supreme court 
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judges have similar background characteristics even if 

selected through different procedures (Glick and Vines, 

1973, pp. 47-51). 

In this sense, candidates for state supreme court 

positions in all probability represent the elite of the 

bar and the bench regardless of the formal procedures 

employed to select them. 

An added consideration as to why major differences 

were not found among state supreme courts operating under 

different selection systems, and why it might be important 

to analyze other levels of state courts in this regard, 

is that the socialization process for judges probably 

influences their behavior once they attain a position on 

the bench. The process through which judges develop 

judicial values and attitudes will affect how they perceive 

their roles as state supreme court judges and furthermore 

might serve to offset the impact of selection procedures 

upon their behavior once in office. It is obvious that 

judges undergo a distinctive socialization process as a 

result of their formal legal training. Such experiences 

result in the development of certain attitudes and values 

about the judicial process as well as certain views of 

the judiciary as a governmental institution. These 

attitudes and values lead to certain expectations on the 

part of judges concerning what is proper behavior on 

their part and predispose them to adopt a rather distinctive 
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role orientation (Glick, 1971, pp. 7-15; Glick and Vines, 

1973, pp. 52-69). 

It has also been pointed out that judges continue to 

be socialized or resocialized once they have attained a 

position on the bench. They more than likely feel pres

sures to conform to court traditions and informal judicial 

practices or they may even attempt to be more objective 

in their decision-making by trying to reduce the influence 

of their own personal values and attitudes (Glick and 

Vines, 1973, pp. 54-55). All of these institutional 

factors, along with the personal values of judges, combine 

to influence the way a judge views his role on a state 

supreme court. Furthermore, we would expect these 

constraints to be present on all state supreme courts 

regardless of selection methods. 

Attention should also be given to the fact that the 

differences among the procedures followed to select state 

judges are more apparent than real. As previously noted, 

it has been demonstrated that states supposedly using an 

elective selection system often in practice are operating 

under an appointive system resulting from the interim 

appointment powers of governors (Herndon, 1962; Henderson 

and Sinclair, 1968). This phenomenon makes it extremely 

difficult to compare state court selection systems and 

perhaps is a contributing factor to more similarities 

being found among systems than differences. 
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A further consideration regarding the limitations 

of this study is that it should be kept in mind that only 

one dimension of performance has been analyzed here. 

Performance is a multi-faceted concept and the extent to 

which state supreme courts are integrated with the American 

legal value system indicates only one dimension of per

formance. What about those state supreme court decisions 

which are not reviewed by the U.S. Supreme Court? By 

analyzing these decisions, it might be found that state 

courts place emphasis upon different kinds of cases or 

have varying decisional propensities according to the 

method used to select judges. 

Given the considerations discussed above, it is 

obvious that further research is needed before offering a 

final verdict of whether and how selection systems differ 

from one another. This study does not pretent to offer 

such a verdict taut rather, has indicated that if we are to 

compare state judiciaries regarding their selection 

procedures, we should not focus exclusively on the kinds 

of judges different systems are likely to produce. Nor 

should we accept the rhetoric concerning characteristics 

of the various systems without empirical investigation. 

Rather, we should focus upon the actual performance of 

judicial selection systems if we are ever to be in a 

position to compare and evaluate them objectively. 
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