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The equal protection clause of the Fourteenth 

Amendment to the United States Constitution has provided 

the courts with an appropriate means of vindicating indi

vidual rights. The original opinion of the Supreme Court 

was that the equal protection clause would apply only to 

the Negro. In the Slaughter House Cases in 1873, Justice 

Samuel Miller observed, "We doubt very seriously whether 

any action of a state not directed by way of discrimination 

against the Negroes as a class, or on account of their 

race, will ever be held to come within the purview of this 

[the equal protection clause] provision." Subsequent 

constitutional development has proved this assumption 

incorrect. Instead, the Supreme Coiirt chose to employ the 

equal protection clause to invalidate a number of state 

laws which discriminated arbitrarily against individuals 

or groups other than the Negro. 

The voting rights cases which originated in Texas 

during the period from I96O to I969 graphically illustrate 

the tendency of the Court to expand the ambit of the equal 

protection clause. These cases might easily have origi

nated in states other than Texas, as Texas* voting right 

practices have been similar to those in other states. 

li 



However, the study of cases within a single state provides 

a degree of continuity. Also, the colorful history of 

Texas lends a background which illuminates the origin 

and rationale behind such practices as the white primaries, 

the denial of the franchise to military personnel, the 

poll tax, and the method of apportioning county govern

ments • 

I am deeply indebted to Professor Lynwood M« 

Holland for his direction in the preparation of this 

thesis and Professor Russell V/heeler for his advice and 

suggestions. I also wish to thank the other members of my 

committee. Professors Clarke E. Cochran and Lewis E. Hill. 

I wish to express my appreciation to my typist, Mrs. Philip 

S. Roberson. 
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INTRODUCTION 

Suffrage has been a critical area for discrimina

tion throughout American history. Although the right to 

vote has been proclaimed as a fundamental axiom of democ

racy, the United States Constitution, as it stood in 1789, 

did not recognize the principle of universal suffrage. 

Eight separate passages of the Constitution deal 

with elections and voting rights. Article I, section 2 

provides that electors of the most populous branch of the 

state legislatures shall be entitled to elect U.S. Repre

sentatives. The Seventeenth Amendment provides for the 

direct popular election of United States Senators• The 

states are given the responsibility for determining the 

manner of selecting Presidential electors by virtue of 

Article II, section 1. Congressional power over the 

national elections derives primarily from Article I, 

section ̂  which delegates to Congress the right to alter 

state regulations pertaining to time, places, and manner 

of holding elections for U.S. Representatives and Senators. 

The Fourteenth Amendment attempts to insure the fair 

administration of both national and state elections. The 

Daniel M. Herman and Louis S. Loeb, Lav̂ s and Men 
(New York: The MacMillan Company, 1970), p. 15. 



Fifteenth Amendment removes the restrictions of race, 

color, or previous condition of servitude on the right to 

vote. In 1920, the United States resolved to give the 

franchise to women. Finally, the poll tax as a prereq

uisite for voting was banned in 1964 by the Twenty-fourth 

Amendment. 

Although constitutional amendments have offered a 

guarantee of universal suffrage, subject to certain age 

limitations and property qualifications in some specific 

types of elections, discrimination has persisted. Ingen

ious Southerners devised a plethora of means to prevent 

the Negro from exercising his right to vote. Other groups 

in society, however, are similarly targets of state laws. 

The election franchise is essential for a politi

cally responsible government. It is this participation by 

the citizens of the nation which lends legitimacy to the 

government. Seymour Martin Lipset concluded that "voting 
2 

is the key mechanism of consensus in a democratic society." 

The privilege of voting enhances the individual's attitude 

to that government. It is a must for widespread political 

efficacy. 

Justice Hugo Black expressed the value of the 

right to vote in terms of all the other matters which are 

2 
Seymour Martin Lipset, Political Man: The Social 

Bases of Politics (Garden City, New York: Anchor Books, 
I960), p. 30. 



dependent upon its exercise: 

No right is more precious in a free country than that 
of having a voice in the election of those who make 
the laws under which, as good citizens, we must live. 
Other rights, even the most basic, are illusory if the 
right to vote is undermined.3 

As the case of the American Negro illustrates, opportun

ities for social, cultural, intellectual, and economic 

betterment have been thwarted by, among other things, the 

k denial to a man of his place and voice in a democracy. 

The State of Texas has repeatedly been the birth

place of voting rights cases which, upon reaching the 

Supreme Court, have ultimately altered the United States » 

policies toward the franchise. The results of these cases 

have been far-reaching, affecting lav/s in most of the 

Southern states. The "white primaries" were eventually 

buried on the basis of cases beginning in Texas. More 

recently, class discrimination, the poll tax, and reap

portionment at the local government level were originally 

adjudicated in Texas Courts. 

The purpose of this study is to trace the develop

ment of these three more recent questions and the influence 

they have exerted in subsequent cases. Texas is but one 

state which has been involved in the numerous voting 

\estberry v. Sanders. 376 U.S. 1 (1964). 

Daniel M. Kommers, "The Right to Vote and Its 
Implementation," 39 Notre Dame L. 365, 366 (June, 1964). 

file:///estberry


rights cases in this decade. By examining only the Texas 

decisions, there is afforded a necessarily limited view. 

However, Texas typifies the problems encountered in many 

of the southern states. Perhaps these decisions will 

prove to be milestones in the march toward true equality 

in the election process. 



CHAPTER I 

HISTORICAL DEVSLOPIffiNT 

Although the right to vote was recognized as 

essential to democracy, debate ensued at the constitutional 

convention as to who should vote. James nadison expressed 

his conviction that suffrage should not be regulated by 

the legislature since the gradual abridgement of the right 

could easily result in an aristocracy rather than popular 

government. The Federalist, No. 52, explained the 

reasoning of the convention's final decision: 

The definition of the right of suffrage is very justly 
regarded as a fundam.ental article of republican 
government. It was incumbent on the convention, 
therefore, to define and establish this right in the 
Constitution . . . [the right of suffrage] will be 
safe to the united States, because, being fixed by the 
state constitutions, it is not alterable by the State 
governments, and it cannot be feared that the people 
of the States will alter this part of their constitu
tions in such a manner as to abridge the rights secured 
to them by the federal Constitution.2 

At the time of the framing of the United States 

Constitution, the various states imposed property require

ments and various racial and/or religious restrictions on 

Max Farrand, ed., The Records of the Federal 
Convention of 1787, Vol. II (Nev; Haven, Conn.: Yale 
University Press, I9II), 203. 

2 
The Federalist, No. 52 (New York: The Modern 

Library), pp. 3^1-3^2. 



the franchise. Universally, neither women nor slaves 

could vote. It was only through a gradual legislative 

process that these obstacles to voting fell.-̂  

Congressional debate on voting rights bills has 

centered on the question of Congressional power in the 

area of voter qualification. Section 4 of Article I, 

provides that: 

The Times, Places, and Manner of holding Elections for 
Senators and Representatives, shall be prescribed in 
each State by the legislature thereof; but the Con
gress may at any time by Law make or alter such 
Regulations . . . .4 

The very ambiguity of the statement lends itself to a 

variety of interpretations. Does this imply that the Con

gress may act only if, in the first instance, the ctatc 

fails to provide these regulations or is it a broad grant 

of power for Congress to provide the "manner" of election? 

Consider, also, the phrase, "Congress may at any time by 

Law make or alter such regulations." 

However, this section must be read in concert with 

Article I, section 2 and the Seventeenth Amendment which 

appear to leave the prerequisites for voting to the states. 

To further complicate the issue is the question of dual 

3 
-̂ Daniel M. Herman and Louis S. Loeb, Laws and Men 

(New York: The MacMillan Company, 1970), p. 15. 
4 U.S. Constitution, art. I, sec. 2, cl. 1. 
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citizenship and the privileges and immunities involved.^ 

Following the Civil War, the Fourteenth and Fif

teenth amendments were passed to secure the right to vote 

to the newly emancipated Negroes. The Fifteenth Amendment 

prohibited the denial or abridgement of the right to vote 

on account of race or color. It is under the auspices of 

section 2 of this amendment that Congress has claimed the 

power to legislate in the area of voting rights. 

Congress resolved to exercise this grant of power 

during Reconstruction with the passage of the Enforcement 

Act of 1870. The Enforcement Act constituted the first 

major attempt of Congress to place elections under federal 

surveillance. I^j;/ violation cf state election laws, 

deprivation of the right to vote, interference with the 

registration of eligible voters, and fraud in counting 

ballots or assessing election results were made federal 

offenses.' 

Although the Supreme Court upheld the constitution-
Q 

ality of the act. Congress chose to repeal most of the 

%laug;hter-House Cases. I6 Wall. 36 (1873); Minor 
V. Happersett. 21 .jail. 162 (1875); U.S. v. Reese, 92 U.3 
214 (1875): and Pope v. ./illiams. I93 U.S. 261 (1904) . 

U.S. Constitution, amend. XV, sec. 2: "The 
Congress shall have power to enforce this article by 
appropriate legislation." 

"̂ 16 Stat. 140 (1870). 
o 

°Ex parte Siebold. 100 U.S. 371 (I87O). 
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provisions of the Enforcement Act in 1894.^ This suggested 

Congressional preference for returning the conduct of 

elections to the states. 

When the arm of Reconstruction was lifted from the 

South, the Southerners set about to discover legal means 

of circumventing the provisions of the Fifteenth Amendment. 

Mississippi led the way in 1890 by imposing both the poll 

tax and the literacy test as prerequisites for voting. 

Another device was the "grandfather clause" in some state 

constitutions. These provisions stated that the only 

persons eligible to vote were those who had been eligible 

on January 1, 1866, or were descendants of such persons. 

This had the effect of legally excluding the newly freed 

slaves from participating in the election process. 

The Supreme Court finally entered the scene in 

order to halt these injustices. In 1915, the Court struck 

down the "grandfather clause" as unconstitutional under 

the Fourteenth and Fifteenth amendments. The poll tax 

and the literacy tests remained through the 1960's. 

The ingenious white Southerners, however, were 

quick to institute the white primary as a completely 

adequate substitute. Texas was the originator of the 

^28 Stat. 36 (1894). 

Herman and Loeb, p. 16. 

-̂ •̂ Guinn v. United States. 238 U.S. 347 (1915). 
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white primary, in I923, the Texas legislature enacted 

laws concerning the qualification of voters for the Demo

cratic primary. The statute provided that, "in no event 

shall a Negro be eligible to participate in a democratic 

primary election," and that, "should a Negro vote in a 

democratic primary election, the ballot shall be void.""̂ ^ 

The case of Nixon v. Herndon-̂ ^ challenged the 

constitutionality of the law. Texas officials argued that 

the subject matter was political, and, therefore, not 

within the jurisdiction of the courts. Justice Oliver 

Wendell Holmes, speaking for the Court, held the statute 

unconstitutional, adding that "it seems to us hard to 

imagine a more direct and obvious infringement of the 
14 Fourteenth Amendment." 

The Texans, however, demonstrated their determined 

spirit by revising the statute to read: 

Every political party in this State through its State 
Executive Committee shall have the pov7er to prescribe 
the qualifications of its own members and shall in its 
own way determine v;ho shall be qualified to vote or 
otherwise participate in such political party.15 

In accordance with this new law, the Democratic Party of 

Texas resolved that "all white democrats who are qualified 

l-2vernon's Annotated Texas Statutes, art. 3093 
(1923). Hereafter cited as V.A.T.S. 

•̂ 2̂73 U.S. 536 (1927). 

-̂ Îbid., at 541. 

•^^V.A.T.S.. art. 3107 (1927). 
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under the constitution and laws of Texas . . . and none 

other be allowed to participate in the primary elections." 

The same Dr. L. A. Nixon who had brought the 

earlier suit, was still prevented from voting under the 

new law. A suit was again filed which reached the Supreme 
16 

Court. Justice Benjamin Cardozo explained that the 

result of the new law, so far as the plaintiff was con

cerned, was no different from the original law. He was 

still prevented from voting by reason of color alone.^ 

The Texas officials defended the situation with the conten

tion that political parties are voluntary associations, 

which have the inherent right to determine the qualifica-
18 tions for membership. The Court held, however, that the 

State Executive Committee was in actuality a creature of 

the State and an arm of the state legislature. Therefore, 

the committee action v/as deemed to be state action and 

IQ invalid as discriminatory under the Fourteenth Amendment. ̂  

For a third time, a suit was brought contesting 

the revised Texas statute which left voter qualifications 

20 in the Democratic primaries to the state convention. 

•̂ N̂ixon V. Condon. 286 U.S. 73 (1931). 

•'•'̂ Ibid., at 83. 

•̂ Îbid., at 93. 

•̂ Îbid., at 105-106. 

"̂ Grovey v. Townsend. 295 U.S. 45 (1935). 
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The state convention had in 1932 adopted the following 

resolution: 

Be it resolved, that all white citizens of the State 
of Texas who are qualified to vote under the Constitu
tion and the laws of the state shall be eligible to 
membership in the Democratic party and as such 
entitled to participate in its deliberations.21 

The question at this point revolved around whether or not 

the state convention could also be characterized as an 

appendage of the state. In this instance, the Court ruled 

in favor of the state, holding that the convention could 
22 not be construed as being merely an agency of the state. 

Subsequently, a Louisiana case. United States v. 
2? Classic, ^ gave the Supreme Court the opportunity to 

enumerate the particular instances in which primary elec

tions should fall under the auspices of federal regulation. 

Two guidelines were established to determine whether or 

not a primary election was within this realm: (1) if the 

primary election is an integral part of the election 

machinery by law, or (2) if the primary in fact effectively 

determines the choice. 

With this decision, the stage was set for the 

final demise of the discriminatory primary system in Texas. 

•̂̂ Ibid.. at 47. 

22 
Ibid., at ^3* 

^^313 U.S. 299 (1941) 
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The Court in Smith v. Allwri/^ht recognized its own error 

in the Grovey case and stated that the privilege of voting 

in the primary in Texas had become regulated by state 

action as well as party action.^ Therefore, such pro

visions were unconstitutional under the Fourteenth and 

Fifteenth Amendments. 

The Texans cleverly devised an alternative to the 

primary system in a last effort to prevent the Negro from 

an effective voice in the election process. Jaybird Clubs 

were established throughout the counties in Texas. These 

clubs restricted membership to whites. The Jaybird Demo

cratic Association held elections, a type of pre-primary, 

which they contended v;ere outside state regulation. Ordin

arily, the successful candidates in the Jaybird elections 

ran unopposed in the Democratic primary. The case con-

26 testing the validity of this practice resulted in the end 

of all forms of the white primaries. Justice Hugo Black 

for the Court condemned the state's permitting the use of 

such clubs as violative of the Fifteenth Amendment in that. 

For a state by such circumvention, to permit vfithin 
its borders the use of any device that produces the 
equivalent of the prohibited election.2V 

^ 3 2 1 U.S. 649 (1943) . 

^ ^ I b i d . , a t 66k-665* 

^ S e r r y v . Adams. 345 U.S. 461 (1953) 

^"^Ibid.. a t 469. 
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Although one method of discrimination had been 

halted, other means remained prevalent. It finally became 

obvious that more than decisions by the highest court were 

necessary to stop the unequal voting patterns in some 

regions of the nation. The legislative machinery of the 

country was pushed into action to buttress the Constitu

tional guarantees, in rapid succession civil rights acts 
28 

were passed. The Supreme Court readily upheld the 

legislation under the enforcement Clause of the Fourteenth 

Amendment. ̂  In 1965 a voting rights act was passed more 

specifically aimed at injustices in the use of the fran

chise. ̂ ° 

The major vreakness of these attempts at attaining 

equality in voting was the limited scope of the legisla

tion. Essentially, the Negro was the group which was to 

be protected. Even the intended protection afforded the 

black members of the American society was only secured in 

instances of blatant discrimination at the ballot box. 

Three areas of prejudice and injustice v/ere prac

ticed in Texas: class discrimination, the poll tax, and 

reapportionment. It was the constitutional litigation 

^^42 U.S.C., sec. 1971 (1957) and 42 U.S.C, sec. 
1971 (1964). 

^^United States v. Raines. 362 U.S. 17 (I960), and 
United States v. Mississippi, 380" U.S. 128 (I965). 

^^42 U.S.C, sec. 1973 (Supp. II, 1965). 
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during the decade of the 1960's which brought these injus

tices into the judicial spotlight. 



CHAPTER II 

DISCRIMINATION FOR CLASS: 

CARRINGTON V. RASH 

The first constitution of the Republic of Texas 

contained a section providing "that regular enlisted sol

diers, and volunteers for during the war, shall not be 

eligible to vote for civil officers.""̂  According to Abner 

McCall of Baylor University School of Law, this section 

was undoubtedly the result of actions by nonresident 

volunteers from the United States who had in I836 arrested 

President David G. Burnett and his cabinet for trial 

before a military tribunal. This type of behavior con

tinued until 1837 when President Sam Houston finally 
2 

dissolved the army. 

This same provision, disenfranchising military 

personnel, was written into the 1845 constitution for 

statehood and was perpetuated in following constitutions.-^ 

The provision of Article 5.01, which had the effect of 

Constitution of Republic of Texas (I836), Art. 6, 
Sec. 12. 

2 
Abner V. McCall, "History of Texas Election Laws," 

V.A.T.C.S., Vol. DC (1952), p. xxvii. 

•̂ Ibid., p. xxviii. 

15 
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disenfranchising those serving in the military, was not 

completely eliminated until I965 as the result of a ruling 

by the United States Supreme Court. Although the article 

underwent minor modifications in the one hundred twenty 

years which ensued, it remained a major bulwark to the 

full extension of nondiscriminatory voting requirements. 

The principle of not permitting military personnel 

to vote in the state in which they were stationed V7as 

generally accepted throughout the country at the time of 

the I876 constitution. The mere fact that men were 

soldiers did not disqualify them from voting. However, 

they were not considered qualified to vote unless they 

were citizens of the state in v:hich they resided and had 

lived in a particular county for the minimum period of 

time required by state law before the election.^ 

Following the Civil War, the Texas courts had held 

that a Texan serving in the Confederate Army had not 

abandoned his homestead in Texas when he enlisted in the 

army. This principle that domicile vjas not altered as a 

result of military service survived in some areas of the 

4 
Stuart A. McCorkle and Dick Smith, Texas Govern

ment, Sixth Edition (New York: McGrav:-Hill Book Company, 
19^), p. 32n. 

^Orman v. Hiley. 15 Cal. 48 (i860) and Hunt v. 
Richards. ̂  Kan. 549 (i860). 

^Henderson v. Ford, 46 Tex. 627 (1877). 
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nation well into the twentieth century.''' 

The logic behind the refusal of some states to 

permit military personnel to vote was varied. A familiar 

form of reasoning for the limitation on the extension of 

the franchise to the military stationed within state 

borders was the federal constitutional provision that 

Congress shall have the power: 

To exercise exclusive Legislation in all cases . . . 
and to exercise like authority over all Places pur
chased by the Consent of the Legislature of the State 
in which the same shall be, for the Erection of Forts, 
Magazines, Arsenals, Dockyards, and other Buildings.° 

By construing this section as bestowing exclusive juris

diction of military reservations upon the national 

government, the states had no obligation to. nor responsi

bility for, these areas. Consequently, the residents of 

military reservations were not citizens of the state and, 
Q 

therefore, had no right to vote in state elections.^ 

As no definite position was recognized nationwide, 

the states continued to decide the validity of each 

challenge on the basis of their particular interpretation 

of the existing state laws. Residence or domicile 

"̂ Squire v. Vasquez. 18 Ga. App. 629 (1936) and 
McLaughlin v. Fierick. 176 N.E. 799 (1931). 

Q 

U.S. Constitution, art. I, sec. 8, cl. 17-

^Commonwealth v. Clary, 8 Mass. 72 (1911); Arledge 
V. Mabry, 52 N.M. 303 (1948) : .:endt v. Smith, 103 N.E. 
2d 822 (1951); and McKahon v. Polk, 73 N.'-̂'- 77 (1897). 
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requirements were employed as the primary means of pro

hibiting military personnel from exercising the franchise. 

Almost all states still enforce a residency requirement 

for voting in state elections on all their inhabitants. 

For general legal purposes, Black's Law Dictionrr-

defines "residency" as a factual place of abode, living in 

a particular locality. Essentially, only bodily presence 

is required. 

Residence is but one part of domicile, although 

the tvjo terms are frequently used interchangeably. How

ever, legally, domicile requires only residence (bodily 

presence) and an intention to remain. 

However, a different standard has been applied "c 

the military. The general assumption has been that one :.r. 

the armed forces may convert his actual residence to his 

legal residence "if there are other circumstances suffi

cient to spell out an intent on his part to abandon his 
12 original domicile and adopt a new one." This standard 

has been applied in Texas cases primarily in relation to 

13 divorce proceedings involving military personnel. 

1968) 
•̂ B̂lack, Law Dictionary l473 (Revised 4th ed. 

11 148 A.L.R. I4l3. 

•̂ 1̂48 A.L.R. 1415. 

•̂ Ĝalla-her v. Galla,n:her, 2l4 S.v/. 5l6, at 51^ 
(I919); Dodd V. Dodd. 15 S../. 2d 868 (1929); Morehouse v. 
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Even more exacting is the test utilized by the 

lower federal courts regarding the military. They consis

tently held that: 

The intention of a person in the military or naval 
service to change his domicile or residenpe must be 
shown by clear and unequivocal evidence. 1"̂  

In 1951 the courts of California chose to uphold 

the right of the military to vote which had previously 

been denied on the basis of the exclusive jurisdiction of 

Congress over military reservations argument. The 

reasoning of the California Appeals Court in Arapajolu v. 

McMenamin, ^ was that Congress had returned to the states 

the jurisdiction over certain particulars on the military 

establishment. Consequently, as exclusive federal juris

diction was no longer a reality, the limitation on the 

franchise was not valid for this reason alone. 

As early as the first decade of this centiiry the 

Texas law prohibiting U.S. military personnel from voting 

was challenged. The election in question was a local 

option election on the sale of liquor in Potter County in 

Morehouse, 11 S.W. 2d 83 (1937); and Warfield v. Warfield. 
161 S.W. 2d 533 (1942). 

•̂ Êx parte White. 228 F. 88 (1915). See also 
Sealey v. U.S.. 7 F. Supp. 434 (1934) and Kinsel v. 
Pickens, 25 F. Supp. 455 (1938). 

•̂ 1̂13 Cal. App. 2d 824 (1951). 

-̂ Ŝavage v. Umphries. 118 S.W. 893 (1909). 
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1907. The Court of Civil Appeals of Texas held that the 

elective franchise was not a right, but rather a privilege 

conferred by the state or the governing body. Therefore, 

under the Texas Constitution, 

If as a member of the National Guards, he was employed 
in the service of the array of the United States, he 
was not entitled to vote at all.17 

In 1932 the Court of Civil Appeals of Texas stated 

that the provisions of the state constitution regarding 

voting by the military were not applicable to men serving 

in the Civilian Conservation Corps. The judges still 

upheld the validity of the restriction upon the military 

as the reasons behind the constitutional denial "were 

properly determined by the adopters of the constitution 

19 and members of our lawmaking body." 

A growing attitude of safeguarding the right to vote 

began to emerge in the 1960's. This was possibly the result 

of growing Congressional legislation in the area of civil 

rights. The emphasis on the individual's right to the 

franchise was seen in the ruling by the Texas Civil Appeals 
20 

Court in Mitchell v. Jones ^ in which the policy of confin
ing to their narrowest interpretation legislative acts 

-'•'^Ibid., a t 9 0 8 . 

•^^MacBeth v . S t r e i b , 96 S.W. 2d 992 ( 1 9 3 2 ) . 

•^^Ibid . , a t 996 . 

^^361 S.W. 2d 224 ( 1 9 6 3 ) . 
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which might tend to abridge the franchise of the citizen 

was abandoned in order to interpret the right to vote in 

the most liberal terms. Contrasted with a decision only 

three years before in which the same court held that all 

regulation of suffrage and conduct of elections was 

strictly left to the legislature,̂ -'" the judicial movement 

toward equal voting rights can be seen. 

The shift in emphasis seemed to be occurring also 

within the state legislature. In 1963 the legislature 

submitted to the public an amendment to the state consti

tution which diluted the force of the previous restriction 

on the uniformed services' right to vote. The adopted 

amendment provided that: 

Notwithstanding any other provision of this 
section, any member of the Armed Forces of the United 
States or component branches thereof who is on active 
duty in the military service of the United States may 
vote only in the county in which he or she resided at 
the time of entering such service so long as he or she 
is a member of the Armed Forces.^2 

The effect of this amendment was at least to allow 

Texas citizens, previously restricted, to exercise the 

elective franchise by absentee ballot or personal balloting 

in the county in which he was a legal citizen. This 

action was considered legal under earlier cases in which 

S u p p . ) . 

^•'•Edwards v . Reyna. 333 S.W. 2d 832 ( I96O) . 

22 
Texas Constitution, art. 5.02, sec 5i (1963 
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it had been held that residence did not change as a result 

of military service. 

Despite this minor concession to those serving in 

the military, it did not appear to be enough to some. 

Sergeant Henry N. Carrington of the United States Array 

2'H took the question to the courts. ̂  Carrington v;as a 

career army man, having been in the service from 1946 

until at least 1964, the time at which he was not permitted 

to vote in Texas. He had entered the army in Alabama 

which had the effect of disenfranchising under Texas law. 

Carrington had resided in El Paso, Texas, since 

1962, although stationed in White Sands, New Mexico. In 

his automobile, and paid his poll tax in El Paso, he oper

ated a small business there. 

However, Carrington was informed that he would not 

be permitted to vote in the Republican primary in May of 

1964, because of his employment. The Texas Supreme Court 

denied the charge that this state law under which he was 

prevented from voting, was violative of equal protection 

clause of the Fourteenth Amendment as alleged. The 

tribunal explained that the intent of the law was not to 

prohibit military personnel from voting, but rather to 

allow them to vote only in the locality from which they 

^^Carrington v. Rash. 373 S.W. 2d 204 (1964). 
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originally came. The court further upheld the logic of 

such a restriction: 

The very purpose . . . was to prevent a concentration 
of military voting strength in areas where military 
bases are located. This basic purpose and policy 
would be frustrated if individuals in the military 
service who were former residents of another state 
could choose and change their voting residence while 
stationed in Texas.25 

The Texas judges could see no violation of equal 

protection of the laws for two reasons, in the first 

place, the individual was still able to vote in the place 

of original residency and was, therefore, not denied the 

right to vote. Secondly, they concluded that the state 

legislatures had the pov/er to determine vjho should vote so 

long as it did not interfere with the U.S. Consti tu.tjor>. 

The Carrington case reached the United States 

27 Supreme Court on a vjrit of certiorari the following year. ' 

In their decision on the merits, the Court explained that 

this particular constitutional provision was unique to 

Texas at that time. The prevailing rule v;as that one's 

voting residence was the place from which one entered the 

service. Yet, all other states permitted military per

sonnel to establish a new voting residence in the locality 

^^Ibid., at 305. 

^^Ibid., at 306. 

^^Ibid. 

^"^Carrington v. Rash, 380 U.S. 89 (1965). 
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28 in which he was residing. 

The law was defended by Texas officials on two 

jxremises. In the first place, the State claimed a legiti

mate interest in preventing a bloc of military voting in a 

locality. The State claimed a second interest in protect

ing the ballot box from infiltration by transients. ° 

The Court per Justice Potter Stewart responded by 

pointing out that only military personnel in Texas,.were 

not subject to more precise tests to determine the validity 

of their residency for voting purposes. Other typically 

transient groups were permitted to at least petition 

election officials concerning residence. 

Justice Stewart cited Gray v. Sanders as the 

position of the Court that occupation does not constitute 

a permissible criteria for distinguishing between qualified 

voters in the State. In essence, therefore, the denial of 

the franchise to military personnel amounted to class 

discrimination, violative of the Fourteenth Amendment 

guarantee of equal protection of the laws. At the same 

time, however, it was emphasized that, "Texas is free to 

take reasonable and adequate steps . . . to see that all 

applicants for the vote fulfill the requirements of bona 

^^Ibid., at 91-92. 

^^Ibid.. at 93. 
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fide residence."^^ 

Interestingly, at the same time at which the 

Carrington case was making its way to the Supreme Court 

for a final decision, a similar case was being argued in a 

U.S. District Court in San Antonio, Texas.^ Two men in 

the United States Air Force, a staff sergeant and a first 

lieutenant, were also contesting the Texas law which pro

hibited their voting in the state. The federal district 

court had held prior to the Supreme Court ruling, that the 

limitation upon the military was a clear denial of the 

vote on the basis of class and, therefore, violative of 

the Fourteenth Amendment. 

The later application of the Carrington ruling is 

somewhat confusing. The Carrin.n:ton rule was construed as 

not being applicable in more later decisions than it was 

controlling. This result may be explained in different 

ways. Perhaps the most practical explanation is simply 

that discrimination on the basis of class is a rather 

Intangible term, lending itself to a variety of interpre

tations. Precise guidelines have not been provided, and 

no specific mandates have been issued. 

Class cannot be as readily determined as race or 

color or sex. Even religion is more easily identified. A 

^^Ibid., at 96. 

-̂̂ Mabry v. Davis. 232 F. Supp. 930 (1964). 
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unique difficulty arises in any attempt to prove class 

discrimination. 

In the 1965 case of Morgan v. Katzenbach.^^ which 

challenged section 4(e) of the Voting Rights Act of I965, 

District Judge Alexander Holtzoff interpreted Carrington 

as a reiteration of the position that the states retained 

the right to impose reasonable restrictions on the avail

ability of the ballot.^^ 

?4 In a New York case^ it was concluded Carrington 

V. Rash did not preclude a state's power to continue 

historic exclusion from voting of those convicted of a 

felony. -̂-̂  

A more interesting application of the Texas case 

was Vfi 11 iams v. Rhodes . -̂  The American Independent Party 

and the Socialist Labor Party alleged that the Ohio elec

tion laws violated the Constitution by prohibiting these 

parties' being placed on the ballots to choose Presidential 

and Vice Presidential electors. The Court came to the 

conclusion that these laws actually permitted only the 

^^247 F. Supp. 196 (1965). 

^^Ibid., at 201. 
34 
-^Green v. Board of Elections of City of ITev: York, 

380 F- 2d 4̂ 5 (1967) . 

^^Ibidc, at 451. 

^^393 U.S. 23 (1968)0 
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Democrat and Republican parties to qualify on the ballot. 

In rendering a decision. Justice Hugo Black only noted the 

Carrington decision as an example of his conclusion that: 

In determining whether or not a state law violates the 
Equal Protection Clause, we must consider the facts 
and circumstances behind the law, the interests which 
the State claims to be protecting, and the interests 
of those who are disadvantaged by the law.37 

Carrington had the effect of protecting the voting rights 

of particular political groups.-̂  The Ohio laws were held 

to also be violative of the equal protection of the laws 

in this instance.-̂ " 

Puerto Rican natives who had moved to the United 

States seized upon Carrington as a vehicle for vindicating 
4o what they claim.ed was a violation of their rights, 

Puerto Rico was scheduled to hold a plebiscite to choose 

among the alternatives of becoming a state, becoming inde

pendent, or maintaining its commonwealth status. The 

Puerto Rican legislature decided that to vote in the 

plebiscite, one must presently be a Puerto Rican resident. 

The sole exception was that soldiers on active duty outside 

the island would be permitted a voice in the election. In 

spite of the protests of the transplanted natives that 

"̂̂ Ibid.. at 30. 

^^Ibid., at 39. 

^^Ibid.. at 39. 

^^Sola V. Sanchez Villela, 390 F. 2d l60 (1968). 
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they were denied equal protection of the laws, the United 

States Court of Appeals held that under Carrin.c:ton this 

did not constitute an iinreasonable classification. 

The only other instance in which Carrington was 

used specifically to protect the rights of military per-

4i 
sonnel was U.S. v. Cantrell. -̂  The Justice Department 

initiated a suit against Mrs. Ernest H. Cantrell, the 

owner of a bar in Myrtle Grove, Louisiana. Mrs. Cantrell 

was charged with discrimination against Negroes and men in 

uniform in the sale of liquor. Oddly enough, men in the 

military service could be served alcohol so long as they 

were not in uniform. Mrs. Cantrell defended her policies 

as being a part of a program to phase out the sale of 

alcoholic beverages in that parish. By enforcing only 

certain restrictions within a given time period, eventually 

the area could effectively be established as dry. The 

federal court resurrected the ringing proclamation of 

Carrington that "the uniform of our country must not be 

the badge of discrimination for the men and women who wear 

it." With this admonition, the court declared the discrim

inatory practices evidenced to be unconstitutional. 

The New York Education Law, section 2012, required 

that in order to participate in school district elections, 

one must either lease or own taxable real property or be 

^^307 F. Supp. 259 (1969). 
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the parent or legal guardian of children enrolled in the 

public schools. This provision was challenged on the 

basis of class discrimination similar to that considered 
42 

in Carrington. Morris H. Kramer, a bachelor, who lived 

with his parents in a New York school district and neither 

owned nor leased property, was eligible under all other 

requirements to vote. Chief Justice Earl Warren in 

deciding the case noted that Carrington had upheld the 

power of the states to establish age, citizenship, and 

residence requirements on the availability of the ballot. 

The Court's role, therefore, was solely that of determining 

if the exclusions of some who otherwise qualify are 

actually necessary to promote a compelling state interest. -̂  

In this instance, the Court concluded that the New York 

law was "not sufficiently tailored to limiting the fran

chise to those primarily interested in school affairs." 

A compelling state interest was not evidenced to justify 

the denial of the franchise to Kramer and others in his 

class. 

The same criteria was utilized in the case of 

42 
Kramer v. Union Free School District. 395 U.S. 

621 (1969). 
^Ibid.. at 627. 
44 

Ibid., at 633. 
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45 Cipriano v. City of Houma ^ later the same year. In a per 

curiam decision the Court declared unconstitutional the 

Louisiana law which permitted only property taxpayers to 

vote in elections called to approve the issuance of 

revenue bonds by a municipal utility. Cipriano was a duly 

qualified voter who was not permitted to vote on revenue 

bonds solely because he was not a property owner. The 

Court's primary argument revolved around the fact that 

only forty percent of the registered voters were property 

owners, but every citizen is affected by the use of 

46 
utilities. The challenged statute imposed a classifica
tion which disenfranchised otherwise eligible voters "who 

are substantially affected and directly interested in the 

47 matter voted upon as those who are permitted to vote." ' 

This is not a rational classification for limiting the 

right to vote. Therefore, under the decision of the Court 

in Carrington v. Rash, such a statute is a denial of equal 

protection of the lav;s. 

Carrington had the effect of providing a recogni

tion that there did exist class discrimination within the 

United States, although the particular class which felt 

the prejudice varied in different regions of the nation. 

^^395 U.S. 701 (1969). 
46 
^"ibid., at 705. 
"̂̂ Ibid., at 706. 
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The offenders ordinarily based their particular biases 

upon historically predicated practices. Each area felt 

justified in placing restrictions upon the ballot which it 

felt was v7holly reasonable. 

The decision which was made in Carrington v. Rash 

might not have emerged had it not been for previous 

rulings aimed at the elimination of racial prejudice. The 

most influential ground-work had been accomplished in 

48 Davis V. Mann, which was a companion case to the Reynolds 

reapportionment case. Although this passage gained little 

notice even in legal circles, the Court had held in Davis 

that: 

Discrimination against a class of individuals merely 
because of the nature of their employment, without .̂g 
more being shown, is constitutionally impermissible. ^ 

It was only through Carrington and succeeding cases that 

class prejudice was so labelled and became a constitutional 

prohibition. 

^^377 U.S. 678 (1964). 

^^Ibid., at 691. 



CHAPTER III 

THE POLL TAX: UNITED STATES V. TEXAS 

By the end of the era of Reconstruction, the 

southern states had begun to improvise means of preventing 

the newly emancipated Negro from exercising his suffrage 

rights. A major problem confronting them in this task was 

how legally to prevent the Negro from having access to the 

polls without also denying the right to whites. Missis

sippi led the way in devising means of discrimination with 

the establishment of the poll tax, a two-y2ar residency 

requirement, and the literacy test in I890. 

The poll tax is actually a head tax and has not 

been, in all instances, related to voting. The use of the 

poll tax to restrict the franchise was an ironic shift 

from the intent of those who first tied it to the ballot. 

This tax had been used as a means of liberalizing the 

franchise during the American colonial period. North 

Carolina had employed the poll tax as early as 1715* In 

fact, it constituted the only major source of revenue to 

the colony at that time. Every vihite male over sixteen 

V. 0. Key, Jr., Politics, Parties, and Pressure 
Groups (New York: Thomas Y. Crov/ell Company, 1964), 
p. 603. 

32 



33 

years of age was taxable. Under the law at that time, if 

he paid his taxes and was of age, he was eligible to vote. 

Consequently, the poll tax had the effect of extending the 

vote to freemen as well as freeholders.^ 

Not all states in the South immediately followed 

the lead of Mississippi in instituting the poll tax as a 

requisite to voting for the purpose of limiting the fran

chise. It was not until the turn-of-the-century that the 

poll tax became prevalent in this form. However, once the 

poll tax was established, it was not removed from some of 

the southern states until I966. 

The Texas Constitution, as it stood in I876, 

stated only that the legislature could impose such a tax. 

A relationship to voting v;as not dravm until I902. Prior 

to that time, the purpose of the poll tax was purely 

revenue. The twenty-six year lapse between the establish

ment of the tax and its adoption as a voting requirement 

has been analyzed as significant in two ways: it is not 

tied to the end of Reconstruction, and, therefore, must be 

correlated with a more recent event, which appears to be 

the rise of the Populists.-' 

2 
Albert Edward KcKinley, The Suffra,q;e Franchise in 

the Thirteen English Colonies in America (Nev/ York: Burt 
Franiain, 1969), pp. 92-93. 

•̂ Donald S. Strong, "The Poll Tax: The Case of 
Texas," American Political Science Review, Vol. 38 (August, 
1944), pp. 693-694. 
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The Populist Party had relied for its support on 

low-income white farmers. The peak of Populist popularity 

had been in the 1890's. Therefore, the Populist threat 

was in actuality a moot question by 1902. Eoviever, Pro

fessor Donald Strong contends that possibly the action of 

the legislature at that time was aimed at discouraging 

future agrarian radicalism in the state. 

Abner McCall presents a different theory to explain 

the tax's adoption as a voting requirement in Texas. He 

asserts that the amendraent \ias sponsored by a group of 

reformers in the Democratic Party coupled with the prohi

bitionists . His explanation is that this reform element 

was attempting to break the control of the "liquor inter

ests " over thousands of Negro and Mexican American voters. 

In addition, to the reformers in the Democratic Party the 

poll tax seemed to be a logical means of registering 

voters.^ 

The element noticeably absent from all theories 

concerning the development of the poll tax as a voting 

requirement in Texas is discrimination against the Negro. 

The absence of racial discrimination was not necessarily 

the case in all of the southern states vmich employed the 

4 ^ , Ibid., p. 694. 

^Abner V. ::cCall, "History of Texas Election Laws," 
Vernon's Annotated Texas Statutes, Vol. 9 (1952), p. xxii. 
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tax. Also, it cannot be overlooked that later arguments 

in favor of the retention of the tax in Texas definitely 

included "white supremacy." 

Despite the motives behind the institution of the 

tax, it is certain that numerous whites and Negroes were 

disenfranchised by the use of the tax. Consequently, the 

poll tax seems to have accomplished several ends for its 

proponents. its popularity among the power structures of 

the southern states was such that by I908, the poll tax as 

a prerequisite for voting was established in eleven 

southern states.' Almost as rapidly as it was instituted, 

the tax was repealed. Seven of the states repealed the 

tax, begirjiing with North Carolina in 1920,^ Only Alabama, 

Mississippi, Texas, and Virginia, of the southern states, 

retained the poll tax as a requirement for voting at the 

time the Supreme Court declared its use unconstitutional 

in 1966.^ 

In 1902, the Texas Election Code was changed to 

Dick Smith, "Texas and the Poll Tax," South
western Social Science Quarterly. Vol. 45 (September, 
1964), p. 169. 

7 
'Dan Nimmo and Clifton McClesky, "Impact of the 

Poll Tax on Voter Participation: The Houston ."Metropolitan 
Area in I966," The Journal of Politics. Vol. 31 (August, 
1969), p. 682. 

^Ibid., p. 683. 
Q 

^Harper v. Virginia State Board of Elections, 383 
U.S. 663 (1966). 
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require that the payment of a poll tax must be accomplished 

prior to voting. The period for the payment of the tax 

was November to February, prior to elections. Those per

sons exempted from the tax were required to obtain 

certificates of exemption. At the time a person offered 

to vote, either the receipt for payment or the certificate 

of exemption was to be presented."̂ ^ 

During the period in which the poll tax remained 

in force in Texas, the courts heard several cases involving 

voter fraud alleged to have resulted from its use. A type 

of "vote buying" had apparently been practiced when an 

interest group paid the poll tax for a large number of 

individuals in the state. 

However, the poll tax was upheld as constitutional 

despite these occasional alleged irregularities. The 

first challenge to the Texas tax was upheld by the state 
12 civil appeals court in 1923. 

It was in 1937 that the United States Supreme 

Court first ruled on the constitutionality of the poll tax, 

and upheld the use of the tax in relation to voting. The 

•^^V.A.T.S.. Election Code, art. 5.02. 

•'••̂Solon V. State. Il4 S.,i. 349 (1908); 3e-ch v. 
State, 171 S.W. 715 (1914); Johnson v. State, 177 S... . 490 
(1915); Lonr;oria v. State, 71 S.,;. 2d 268 (1934); Tugate v. 
Johnson, 251 S.W. 2d 792 (1952); and Duncan v. '..illis. 303 
S.W. 2d 629 (1957). 

•'•̂ Huff V. Duffield. 251 S.W. 298 (1923). 
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decision of Breedlove v. Suttles -̂  remained the controlling 

doctrine until I966. 

The Breedlove case concerned a Georgia statute 

which required one to pay a poll tax before registering to 

vote. The law was challenged on the grounds that it 

violated the equal protection and privileges and immunities 

clauses of the Fourteenth Amendment. Also, the Nineteenth 

Amendment vias allegedly violated by the provision that the 

tax was not binding upon women who did not register to 

vote, the implication being that discrimination existed 

against men. Justice Pierce Butler for the Court held 

that "payment as a requisite is not required for the pur

pose of denying or abridging the privilege of voting," but 

rather the tax is levied on all persons whether registering 

to vote or not. The payment prior to registering to vote 

is merely an aid in collection. ^ However, even if this 

were not true, "the payment of poll taxes as a prerequisite 

to voting is a familiar and reasonable regulation." 

The poll tax was consistently upheld under the 

Breedlove decision until I966. The Coiirt upheld this use 

^^302 U.S. 277 (1937). 

•̂ Îbid., at 282. 

•̂ Îbid., at 283. 

^^Ibid. 
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of the tax by Virginia in 1951."̂ *̂  Texas courts in 

deciding cases which questioned the poll tax as incidental 

to other questions of voting rights, affirmed that the 

poll tax was a legitimate requisite to voting.-̂ ^ 

In 1949 and again in I963, the Texas Legislature 

proposed to the voters of the state constitutional amend

ments which would abolish the poll tax. In 1949 the 

voters in the special election rejected the proposal. In 

1963, although the proposal again failed, the circumstances 

varied from the earlier election. Voter turnout in the 

second instance was much greater, and the margin by which 

the amendment lost was much smaller. Furthermore, the 

state legislature was motivated by an entirely different 

set of concerns. Congress had proposed the Twenty-fourth 

Amendment which would eliminate the tax in federal elec

tions. When the Texas Legislature met in January, 1963, 

it appeared that the necessary two-thirds of the states 

would ratify the amendment before the 1964 elections. 

Thirty-six states had at that time already approved the 

amendment. The passage of the federal constitutional 

amendment would create chaos throughout the state by 

permitting voters to cast a ballot for national candidates 

•̂ "̂ Butler V. Thompson. 341 U.S. 937 (1951). 

•̂ Ĝreaves v. Dlg.̂ ers, 252 S.W. 2d 782 (1952) and 
Mabry v. Davis. 232 F. Supp. 930 (1964). 
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without a poll tax receipt but not for state candidates. ° 

The Twenty-fourth Amendment was ratified by the 

necessary number of states in 1964. Texas found itself in 

the precise dilemma which the legislature had feared. That 

is, although one could vote in federal elections without 

payment, the requirement remained for the election of all 

state officials. 

Congress recognized the inadequacies of the Twenty-

20 
fourth Amendraent in the Voting Rights Act of 1965. 

Section 10 (a)(b) of the act directed the Attorney General 

of the United States to file suit against the states v̂ ĥich 

retained the poll tax in state elections. Through this 

means, the United States government would be able to secure 

a judicial decision on the constitutionality of the 

requirement. 

Congress had also stated its findings regarding 

the poll tax in the Voting Rights Act. Congress had con

cluded that the payment of a poll tax as a qualification 

on the ballot was unconstitutional. The poll tax: 

(i) precludes persons of limited means from voting or 
imposes unreasonable financial hardship upon such 
persons as a precondition to their exercise of the 
franchise, (ii) does not bear a reasonable relation
ship to any legitimate State interest in the conduct 
of elections, and (iii) in some areas has the purpose 
or effect of denying persons the right to vote because 

•••̂ Smith, p. 170. 

^^42 U.S.C.A., sec. 1973 (Supp. 1965). 
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of race or color. Upon the basis of these findings. 
Congress declares that the constitutional rights of 
citizens to vote is denied or abridged in some areas 
by the requirement of the payment of a poll tax as a 
prerequisite to voting.21 

Suits authorized by the Voting Rights Act of I965 

challenged the constitutionality of the state poll tax in 

Alabama, Virginia, and Texas. All v;ere successful in 

ending the poll tax. The Virginia case reached the U.S. 

Supreme Court, whereas the Texas case and the Alabama case 

were decided at the federal district court level. The 

interesting feature of the three individual cases is that 

each was decided on a separate principle of constitutional 

law. 

Since the time of the Breedlove decision, an 

entirely new dimension had been added to the judicial 

vocabulary, viz., economic discrimination. In 1932 the 

Court had held that an indigent defendant in a capital 

22 case must be furnished counsel. This rule was extended 

to include indigent defendants in all federal cases in 
2? 1938. -̂  The famous case of Gideon v. V/ainwright extended 

the guarantee of the Sixth Amendment to indigent defendants 

24 in state courts. All of these decisions were rendered 

•̂'•42 U.S.C, sec. 1973, Sec. 10(a). 

Povfell V. Alabama. 287 U.S. 45 (1932). 

^^Johnson v. Zerbst. 304 U.S. 458 (1938). 
24 
^^372 U.S. 335 (I963). 
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under the due process clause of the Fourteenth Amendment. 

The Court had also used the classification of economic 

discrimination under the equal protection clause to demand 

that free transcripts must be furnished to defendants 
2*5 

unable to purchase them. ^ An extension of this rule led 

to the decision that indigent defendants were to be pro-

26 
vided counsel on at least the first appeal. The result 

of these cases was the development of a judicial doctrine 

that poverty must not be a barrier to the exercise of 

fundamental rights. However, this doctrine had not been 

applied by the Court beyond the realm of criminal cases. 

The classification of economic discrimination was 

an essential element in the Virginia case, but was net 

employed in either the Texas or the Alabama decisions. 

All three courts were forced to rely heavily on the 

previous voting rights cases, particularly the reapportion-

ment decisions, which had emphasized the fundamental 

nature of the right to vote. 

Within a two-month period in early I966, the poll 

tax was forever buried by the courts. The Alabama 

decision differed greatly in circumstances and conclusions 

from the other two cases. On March 3, I966, a three-

judge federal district court for the middle district of 

^^Griffin v. Illinois. 351 U.S. 12 (1956). 

^^Douglas V. California. 372 U.S. 353 (1963). 
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Alabama declared the Alabama poll tax unconstitutional on 

the groimds that it was violative of the Fifteenth Amend-
27 

ment. Judge Rives explained in detail the tax system of 

Alabama in I966. A poll tax of $1.50 was imposed annually 

on every resident of the state, unless otherwise exempt, 

between the ages of twenty-one and forty-five. A prospec

tive voter must have paid the poll taxes due for the 

28 previous two years to vote the next year. 

The historical development of the poll tax in the 

state was vital to the argument of the circuit court judge 

who wrote the opinion. It is this element which separates 

the Alabama case distinctly from the others. Only in 

Alabama was the United States Attorney 

proving that the intent and the use of the tax was specifi

cally the disenfranchisement of the Negro. In 190I a 

State Constitutional Convention was assembled, largely to 

alter the 1875 constitution so as to eliminate Negro voters 

The Journals of the Convention explicitly state the purpose 

for the assemblage: 

We want the white man who once voted in the state 
and controlled it to vote again. We want to see that 
old condition restored. Upon that theory we took the 
stump in Alabama having pledged ourselves to the white 
people upon the platform that we would not disfranchise 
a single white man if you trust us to frame an or.-anic 
law for Alabama, but it is our purpose, it is our 

^"^U.S. V. Alabama, 252 F. Supp. 95 (1966). 

^^Ibid., at 97. 
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intention, and here is our registered vow to disfran
chise every Negro in the state and not a single white 
man.^'^ 

The poll tax, which emerged as one method of 

preventing Negro voting was cumulative from January 1, 

1901. One could avoid paying the tax by not voting, but 

the past taxes had to be paid before one could vote at any 

time. This provision succeeded in dropping the number of 

Negro registrants from 100,000 in 1900 to fewer than 4,000 

in I9O8. From these facts, the federal court concluded 

that, "from its inception the Alabama poll tax was illegal 

and invalid as an attempt to subvert the Fifteenth Amend

ment."^^ 

Judge Rives denied that any legitimate state 

interest could justify the maintenance of the poll tax. 

The State of Alabama had advanced six reasons which it 

felt were sufficient to overcome the alleged discriminatory 

effects of the tax. However, it was the court's opinion 

that the poll tax in Alabama had never abandoned its 

original discriminatory purpose. This was demonstrated to 

the court by the recent efforts by various branches of the 

state government to encourage white voter registration 

through the distribution of brochures explaining registra

tion and poll tax payment procedures in white schools, but 

^^Ibid.. at 98. 

^^Ibid., at 99. 
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not in Negro schools and the continued attitude of the 

state in maintaining all forms of racial segregation.̂ •'• 

Therefore, on the basis of the Fifteenth Amendment 

which prohibits racial discrimination in the exercise of 

the franchise, the poll tax in the State of Alabama was 

declared unconstitutional.^^ District Judge Johnson con

curred with the decision of Judge Rives, but argued that, 

in addition to violating the Fifteenth Amendment, the tax 

was also violative of the Fourteenth Amendment due process 

clause.-̂ -̂  

Circuit Court Judge Gewin dissented on the basis 

of Breedlove v. Suttles, to which he felt bound, pending 

the Supreme Court's ruling in Haroer v. Virp:inia State 

34 Board of Elections.-^ The Harper case had been argued 

before the Supreme Court three weeks prior to the decision 

of the district court in Alabama, but the Supreme Court 

had not yet rendered its decision. 

The Virginia case^^ was brought by the citizens of 

the state who claimed indigency and a consequent inability 

•̂̂ -Ibid., at 101. 

^^Ibid., at 104. 

^^Ibid., at 105. 

^^Ibid.. at 108-109. 

35 
-̂̂ Harper v. Virginia State Board of Elections. 383 

U.S. 663 (1966). 
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to pay the $1.50 tax required for voting. Interestingly, 

the plaintiffs were Negroes but did not choose to bring 

their challenge to the poll tax on the basis of race. 

Therefore, the Fifteenth Amendment arguments used by the 

Alabama coiirt were not applicable in this case. 

Justice William 0. Douglas had dissented in the 

earlier per curiam decision in Butler v. Thompson-^ which 

had upheld the Virginia poll tax. In Harper, speaking for 

the six-member majority of the Court, he declared the poll 

tax unconstitutional under the equal protection clause of 

the Fourteenth Amendment. Justice Douglas affirmed that 

the power of the states to regulate state elections was 

not at issue. Hov;ever, "once the franchise is granted to 

the electorate, lines may not be dravm which are inconsis

tent with the Equal Protection Clause of the Fourteenth 

37 Amendment."^' 

To prevent one from voting because of his economic 

38 
status was deemed by the Court to be discriminatory.-^ 

This conclusion had evolved from the series of decisions 

concerning indigents' rights in the area of criminal pro

ceedings. There was no other precedent for the judicial 

^^341 U.S. 937 (1951). 

-̂ 'Harper v. Virginia State Board of Elections. 383 
U.S. 663, at 664. 

^^Ibid.. at 668. 
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classification of economic discrimination. 

The reapportionment decisions by the Court were 

also used to support the new position on the poll tax. 

These decisions had stipulated that under the equal pro

tection clause, there must be opportunity for equal 

participation of voters in all elections under the equal 

protection clause. Therefore, Justice Douglas claimed it 

to be imperative that the same principle should not be 

qualified by sustaining this use of the poll tax.^^ 

A final essential element in Douglas's argument is 

a refutation of any allegation that the Court was inter

preting the Constitution in the light of the political 

theory of a particular era. His firm assertion was that 

"notions of what constitutes equal treatment for the 

4o purposes of the Equal Protection Clause do change." 

Even with this knowledge, he claimed that the Court's con

clusion was "founded not on what we think governmental 

policy should be, but on what the Equal Protection Clause 

4l requires." 

In conclusion. Justice Douglas summarized the 

opinion of the Court succinctly: "Wealth or fee paying 

has, in our view, no relation to voting qualifications; 

^^Ibid., at 670 

^^Ibid., at 669 

•̂'•Ibid., at 670 
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the right to vote is too precious, too fundamental to be 

burdened or conditioned. 

Justice Hugo Black's dissenting opinion in Harper 

must be noted, for it verbalized the essence of the main 

criticism levelled at the Supreme Court during the Warren 

era. The central theme of his dissent is exactly that 

which Justice Douglas had anticipated: the Court's ten

dency to interpret the Constitution in line with the 

Justices' own opinion of what governmental policy ought to 

43 be. -̂  In addition. Justice Black attacked the reasoning 

of the Court in determining what was violative of the 

equal protection clause: 

The mere fact that a lav; results in treating some 
groups differently from others does not, of course, 
automatically amount to a violation of the Equal Pro
tection Clause. To bar a State from drawing any 
distinctions in the application of its lav;s would 
practically paralyze the regulatory power of the 
legislative bodies.^^ 

Justice Black accused the Court of usin.g the "old 

natural-law-due-process-formula" for invalidating state 

laws as violative of the equal protection clause. His 

conclusion was that the Court had tended to use the due 

process and equal protection clauses as a blank check to 

42 "̂̂ Ibid. 

^^Ibid., at 673. 

^^Ibid., at 672-673. 
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rewrite the Constitution. ^ Rather, he stated, the 

Fourteenth Amendraent authorizes only Congress to legislate 

in order to protect those rights embodied in that amend-

ment. 

Justice John Harlan, joined by Justice Potter 

Stewart, also dissented. Harlan alleged that the Court 

had abandoned the "long-established standards" v;hich govern 

the application of the equal protection clause. "̂  The test 

had always been v/hether or not there existed a rational or 

otherwise constitutionally sanctioned basis for a state's 

policies. If such a rational basis exists, the policy is 

presumably constitutional under the equal protection 

clause. Harlan reasoned that under this test, there did 

exist a rational foundation for the Virginia tax, as the 

poll tax did accomplish the purpose of v̂ eeding out those 

individuals who do not care enough about their civic 

48 responsibilities to pay a minimal tax. 

Having considered the decisions of the federal 

district court in Alabama and the United States Supreme 

Court, a third opinion must nov; be analyzed. The case of 

^^Ibid., at 676. 

^^Ibid., at 680. 

^"^Ibid., at 681. 

^^Ibid., at 683. 
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United States v. Texas ^ had been decided in the federal 

district court for the western district of Texas before 

either of the other two cases v;ere decided. The end 

result of the Texas coiirt's deliberations on the poll tax 

was the same as had been reached by the other tribunals. 

However, a third constitutional basis was employed in the 

argument: the due process clause of the Fourteenth Amend

ment . 

Circuit Judge Thornberry wrote the opinion for the 

unanimous three-judge court. The poll tax in Texas was 

$1.50 with the provision that counties could charge an 

additional $.25 to defray the costs of collection. Also, 

cities vfere permitted to levy a tax of $1.00 as a precon

dition to voting in city elections.-^ The paying of the 

poll tax or the obtaining of a certificate of exemption 

also served as the method of voter registration.-^ 

The court rejected the argument of the United 

States government that the poll tax as used in Texas was 

racially discriminatory. Statistics indicated that there 

existed only a tv/elve per cent difference in the number of 

Negroes and the number of whites who had paid the poll tax, 

(Thirty-three per cent of the eligible Negroes had paid 

^^252 F. Supp. (1966). 

^^Ibid., at 239. 

^•^Ibid., at 240. 
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the poll tax as opposed to forty-five per cent of the 
52 

whites.)^ Furthermore, no allegations could be made that 

the poll tax had been overtly used to deprive the Negro 

from voting in Texas in over twenty years.̂ -̂  

Judge Thornberry then considered the use of the 

poll tax under the due process clause. Although the Con

stitution does not specifically mention the right to vote. 

Judge Thornberry contended that judicial philosophy has 

held it to be "one of the most basic elements of our 

freedom." The Supreme Court had never held that only 

those rights mentioned specifically in the Constitution 

are protected, as noted in Justice Goldberg's decision in 

Griswold v. Connecticutt.^ Some rights are held to be 

implicit in the Bill of Rights and others have been pro

tected under the concept of "liberty" in the Fifth and 

Fourteenth amendraents due process clauses.̂ -̂  

The Scotsboro case was cited as defining the test 

for determining whether or not a right is protected by the 

due process clause. If the right may be classified as a 

necessary characteristic of those fundaraental principles 

of liberty and justice on which the American political and 

^^Ibid., at 241-242. 

^^Ibid., at 245. 

^^Ibid., at 250. 

^^Ibid., at 251. 
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civil institutions are founded, that right is protected by 

the due process clause.^ 

In accordance with Thornberry's reasoning, the 

court had only to determine if the poll tax was necessary 

to the accomplishment of a constitutionally permissible 
en 

State policy.^' If the right to vote is a fundamental 

right protected by the due process clause, even the test 

of rationality vjhich is required for the equal protection 

guarantees is eliminated. Necessity is more difficult to 

prove than rationality. 

The State of Texas claimed that the tax was 

necessary to purify and protect the ballot, to register 

voters, to limit the electorate to those who are interested 

enough to pay the tax, and to enforce an otherwise valid 

tax.-̂  The court replied that purification and protection 

of the ballot may be accomplished through penal regula

tions . Another means of registering voters could be 

devised which would not require the collection of $1.75, 

particularly since the numerous exemptions under the 

existing law were registered v;ithout the tax. The elec

torate was not limited to those interested under the 

present system as agents (parents, children, or spouse) 

^^Ibid. 

"̂̂ Ibid. 

^^Ibid., at 251-253. 
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could pay the tax for an incompetent and uninterested 

relative. Furthermore, the state had previously employed 

other means to collect the tax. The poll tax had been 

assessed in conjunction with the ad valorem taxes prior to 

1947.-̂ ^ 

The state policy necessitating the poll tax was 

apparently the raising of revenue. Judge Thornberry, 

therefore, concluded that: 

When viewed in this perspective, it is clear that the 
poll tax as a restriction on the right to vote is not 
"necessary" to insure the collection of revenue. The 
mere fact that 46 other states have been able to raise 
funds v7ithout such a requirement demonstrates this 
obvious conclusion . . . . The State of Texas has 
also been able to find adequate means of collecting 
revenue vjhich do not restrict the right to vote.oO 

As the poll tax is enforced only upon those who wish to 

exercise their right to vote, it is not a legitimate 

revenue measure and can only be regarded as a penalty 
6l imposed on those v/ho wish to vote. 

Thornberry's opinion also evaded the controversy 

involved with over-ruling the controlling doctrine of 

Breedlove. The case of Breedlove v. Suttles had not dealt 

with the due process clause. Rather, it had been concerned 

with equal protection clause, the privileges and immunities 

^^Ibid., at 254, 

^^Ibid., at 253, 

•̂'•Ibid., at 254, 
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clause, and the Nineteenth Amendraent. Therefore, Thorn

berry stated that the court was bound only to the guiding 

precedents found in the most recent voting rights 
62 

decisions. 

Despite the differences of the courts concerning 

the constitutional validity of the poll tax, the end 

conclusion V7as the same. There would exist different 

implications as to the future applications of the decision 

in Harper had the Court followed either of the other two 

routes. 

In the view of this author, the decision by Judge 

Thornberry was more compelling and coped with the objec

tions of the states involved more adequately than either 

of the other tvJo. The use of the Fifteenth Amendment 

cannot be employed when racial discrimination cannot be 

proven, as in Virginia and Texas. Studies have concluded 

that the poll tax as used in the South in the 1960's was 

63 
not discrirainatory against the Negro. 

Therefore, the problem rests with the appropriate

ness of using the due process or the equal protection 

clause of the Fourteenth Amendment. Application of the 

^^Ibid., at 255. 

-̂ John Lackey, "The Poll Tax: Its Impact on Racial 
Suffrage," 54 Ky L.J. 423 (Winter, I965); and Fredrick 
Ogden, The Poll Tax in the South (University, Alabama: 
University of Alabama press, 1958). 



5k 

equal protection argument necessitated a refutation of 

those arguments which had been advanced in Breedlove. As 

noted by Judge Gewin in the Alabama case, it was somewhat 

"unusual, to say the least, for a district court to declare 

constitutional and statutory provisions of a state invalid 

when the last pronouncement by the Supreme Court on the 
64 subject holds to the contrary." This posed a problem to 

both of the district courts, but, of course, none to the 

Supreme Court. Therefore, Texas circumscribed the issue 

by choosing the due process argument as did Alabama in its 

choice of the Fifteenth Amendment contention. Only the 

Supreme Court was empowered to specifically over-rule the 

Breedlove decision. 

Even though the test of rationality, previously 

employed in determining the constitutionality of state 

policies under the equal protection clause, v/as altered to 

a degree, it is doubtful that any of the three states 

involved could have justified the use of the tax even under 

the less stringent test of rationality. 

Had the Supreme Court chosen to follow the due 

process argument, it would necessarily have been forced to 

reconsider qualifications on the ballot which had pre

viously been upheld. Among these would be the requirements 

of literacy tests and residence requirements and the 

64 U.S. V. Alabama. 252 F. Supp. 95, at 108. 
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provision imposed by some states against permitting con

victed felons to vote.^ 

The Texas case was affirmed under Harper in a per 

curiam decision by the Suprerae Court.^ The equal protec

tion arguments of the U.S. Suprerae Court remains the 

prevailing doctrine at this time. 

Considering the limited use of the poll tax in the 

United States at the time of the Supreme Court ruling, the 

direct results of the poll tax cases are necessarily 

meager. Obviously, the payment of a poll tax as a precon

dition to voting V7as eliminated in those states v/hich still 

retained the tax. 

Follovfing the district court ruling in Texas, a 

special session of the Texas state legislature v/as called 

to enact the state's first registration lav/. Effective 

February 1, 1967i the poll tax lav:s in Texas were repealed. 

As the poll tax v/as invalidated in February, I966, after 

the normal period for voter registration and poll tax 

payment had ended, a fifteen-day period was established in 

mid-March of that year for free registration of potential 

67 voters who had not qualified under the poll tax system. ' 

^"Poll Tax—Violative of Equal Protection," 28 
Ohio S.L.J. 189 ('./inter, I967). 

^^384 U.S. 155 (I966). 

"̂ Acts 1966, 59th Leg. 1st C.S., p. ii, ch. 1. 
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Professors Dan Nimmo and Clifton McClesky attempted 

to gauge the impact of the change in voter qualifications 

in the I966 election in the Houston metropolitan area. The 

necessary limitations on this study must first be recog

nized. The only major political race that year was the 

Senatorial contest between incumbent Republican John Tower 

and former Attorney General, Democrat Waggoner Carr. A 

presidential election v/ould have been preferable for the 

study. However, Nimmo and McClesky concluded that on the 

basis of a single election in a single locale, the voter 

turnout in Harris County was not revolutionized by the end 

of the poll tax system. Neither vjas the shape of the 

actual electorate in party primaries or the general elec-
68 tion greatly altered by the removal of the poll tax. 

However, the Harper decision did have implications 

for future judicial opinions. Shortly after the decision 

was rendered, the Harvard Law Review speculated that 

Harper raight prove to be a reflection of the broadening 

conscience of the Court: 

from the narrow problems of Negro rights to a wider 
recognition of the disadvantaged position of the poor 
of all races . . . . The Court's focus in the future 
must continue to be not only on whether a particular 
discrimination is rational, but also on whether in the 

6R 

"°Nimmo and McClesky, 682-699. 
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light of available evidence it can be fairly charac
terized as invidious.69 

A similar projection was forwarded by Michael 

Lesniak. He contended that "the Harper decision . . . 

leaves no room for doubt that the Court will not tolerate 

a burden of any sort on the constitutional rights of 

70 

citizens."' The Ohio State Law Journal appeared to con

cur with Lesniak's interpretation of the future of the 

poll tax cases.' 

The Supreme Court has repeatedly cited Harper as a 

precedent for declaring that under the equal protection 

clause, invidious discrimination is intolerable even when 

supported by history and tradition.' Also, under the 

Harper decision, the Court has refused to accept ration

ality as a justification for a state law which infringes 

upon a fundamental right protected by the equal protection 

73 clause.'^ 

^^"Poll Taxes," 80 Harvard L. Rev. 177, 180 (Nov., 
1966). 

"̂ M̂ichael Lesniak, "Constitutional Law—The Poll 
Tax," 8 William and Mary L. Rev. I6I, 164 (Fall, I966). 

'''•̂"Poll Tax: Violative of Equal Protection," 28 
Ohio State L. J. 189. 

"̂ F̂orston v. Morris. 385 U.S. 231 (I967); l-ov.v v. 
Louisiana, 391 U.S. 68 (1969); and Shapiro v. Thompson, 
39̂1- U.S. 618 (197O). 

'•̂ Kramer v. Union Free School District, 395 U.S. 
621 (1970. 
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Although the specific aim of the three poll tax 

cases was the elimination of a particular limitation on 

the availability of the ballot, there do exist some rami

fications of the decision in the judicial philosophy. The 

poll tax decisions are relevant in the continued expansion 

of the right to vote. The three poll tax decisions may 

indicate only an extension of a prevailing doctrine and 

direction in judicial decisions, or perhaps serve merely 

as a reinforcement of an already established line of 

judicial reasoning. 



CHAPTER IV 

THE REPRESENTATION CRISIS: 

AVERY V. MIDLAND COUNTY 

The representation crisis reached the headlines 

across the nation as a result of the landmark case of 

Baker v. Carr"̂  in 1962. This constituted the first 

instance in v/hich the Supreme Court chose to enter the 

issue which had previously been labeled by the Court as 

belonging to the political branches of the government. 

State courts and lower federal courts had, in scattered 

instances, ruled on reapportionment questions, but with

out a Supreme Court mandate. The Baker decision heralded 

the march toward a new standard of vote equalization under 

the banner of the equal protection clause of the Four

teenth Amendment. 

Previous cases had reached the Supreme Coiirt con

testing the constitutionality of malapportioned legislative 

districts. In 1932 a case had arisen in Mississippi 

challenging the legality of the apportionment scheme of 

•••369 U.S. 186 (1962). 
2 
Pickens v. Board of Apportionment, 246 S.V/. 2d 556 

(1952); Dyer v. Kazuhisa, I38 F. 2d 220 (1956); Ma^raw v. 
Donovan, I63 F. 2d 184 (1958); and Asbury Park Association 
V. Woolley. 162 A. 105 (I960). 
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the state's Congressional districts.^ The Court concluded 

only that the statute in question did not require equality 

of population in the districts. 

Fourteen years later, a case from Illinois, Cole-

grove V. Green.-̂  was heard by the Court. The contentions 

of the Illinois voter were essentially the same as those 

in the earlier case. The allegation was that equal pro

tection of the laws was violated by malapportionment of 

the Congressional districts. Justice Felix Frankfurter 

explained the refusal of the Court to act because "due 

regard for the effective v/orking of our government revealed 

this issue to be of a peculiarly political nature." 

In 1962 the Baker case was heard by the United 

States Supreme Court. Professor Robert Dixon characterized 

the decision as "Janus-faced": 

It stands at the end of a long line of judicial 
refusals to enter the political thicket of apportion
ment . . . . It evokes memories of lost battles of the 
past. But the ruling that the courts could begin to 
entertain challenges to the unrepresentative character 
of legislatures . . . also served to inaugurate a new 
era for American politics and constitutionalism.? 

\ood V. Brown, 287 U.S. 1 (1932). 

^Ibid., at 8. 

^328 U.S. 549 (1946). 

^Ibid., at 552. 

''̂ Robert G. Dixon, Jr., Democratic Representation: 
Beapportiorjnent in Law and Politics (New York: Oxford 
University Press, I968), p. 99. 
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The historic case gave rise to the policy of judicial 

action in the heretofore forbidden area. 

The Tennessee case challenged the constitutionality 

of the 1901 apportionment statute still in effect sixty-

one years later. In a span of over half of a century the 

state had experienced substantial growth and redistribution 

of population. Therefore, under the existing system, these 

voters were denied the "equal protection of the laws" 

guaranteed by Fourteenth Amendment by the dilution and 

debasement of their vote. 

The Court upheld the claim of the voters to a 

degree by announcing that the issue was justiciable. The 

justices claimed that the recent decision regarding the 
o 

redrafting of municipal boundaries, had lifted the issue 

into the realm of constitutional litigation. Having for 

the first time accepted the jurisdiction in this case, it 

was remanded to the lower court for a rehearing on its 

merits.° 

Considering the vast consequences of this case, the 

dissenting opinions should also be noted. Justices Harlan 

and Frankfurter claimed that the courts could not assert 

jurisdiction because of the overriding precedents, the 

political questions involved, the lack of a judicial 

^Gomillion v. Lightfoot, 364 U.S. 339 (I960). 

^369 U.S. 186, at 237. 
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remedy, and the fact that population was not the sole 

criterion for the determination of representation."^^ 

Following Baker v. Carr a frenzy of reapportion

ment activity occurred. Within a year, forty-seven state 

legislatiires had placed reapportionment on the agenda for 

that year. 

'̂ ^̂  Baker decision had answered three major ques

tions. These answers proved to be the cornerstones of 

future decisions. First, jurisdiction of the federal 

courts in determining malapportioned legislatures had been 

established. Secondly, these cases v/ere justiciable and, 

therefore, capable of receiving appropriate relief. 

Finally, voters who had been disadvantaged by the earlier 

12 apportionment schemes were provided with standing to sue. 

The door was opened to future litigation chal

lenging particular cases of unbalanced legislative voting 

districts. The next year the Court expounded its "one-man, 

13 one-vote" doctrine in Gray v. Sanders. -̂  The suit 

challenged the Georgia county unit system of weighting 

votes in state-wide elections as violative of the equal 

^ ^ I b i d . , a t 267-349 . 

•^•^Dixon, p . 139 . 

•"•^William B. Cass in , "Reapport ionraent: The Problera 
t h a t W i l l Not Go Away," 3 Houston L. Rev. 310, 311 ( I 9 6 6 ) . 

•^^372 U . S . 368 ( 1 9 6 3 ) . 
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protection clause of the Fourteenth Amendraent. The 

rallying cry for apportionment reform was formulated: 

The conception of political equality from the Declara
tion of Independence, to Lincoln's Gettysburg Address, 
to the Fifteenth, Seventeenth, and Nineteenth Amend- . 
ments can mean only one thing—one person, one vote.l 

Two additional cases sealed the fate of the 

unequal system of legislative and Congressional apportion

ment. V/estberry v. Sanders^ extended the Court's 

jurisdiction, justiciability, and standing rules of Baker 

V. Carr to Congressional cases. The decision was based 

upon Article I, section 2 of the United States Constitution 

which according to Justice Hugo Black, election "by the 

People of the several States" required that "as nearly as 

is practicable, one man's vote in a congressional election 

is to be worth as much as anothers." 

The controlling "philosophy" concerning legislative 

17 apportionment was presented in Reynolds v. Sims. Chief 

Justice Earl Warren stated in broad terms that: 

By holding that as a federal constitutional requisite 
both houses of a state legislature must be apportioned 
on a population basis, we mean that the Equal Protec
tion Clause requires that a State make an honest and 
good faith effort to construct districts, in both 

^^Ibid., at 381. 

^̂ 376 U.S. 1 (1964). 

^^Ibid., at 7-8. 

"̂̂ 377 U.S. 533 (1964). 
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houses of its legislature, as nearly of equal popula
tion as is practicable.18 

Within one year following the Reynolds decision, 

twenty-five states adopted new apportionment plans. At 

the time of the decision, only five states (Kentucky, 

Massachusetts, Oregon, West Virginia, and Wisconsin) had 

apportionments in conformity with the Court's require

ments. ° 

The Texas Legislature was required to reapportion 
20 both houses as a result of this 1964 decision. Texas 

had already been forced to alter its Congressional 
21 

districting by one Supreme Court ruling that year. The 

Texans, however, were destined to make a pronounced impact 

on the extension of the "one-man, one-vote" doctrine. 

Judicial machinery began to move swiftly as numer

ous cases raised specific questions with regard to the 
op 

Reynolds decision. Still unanswered was the question of 

^^Ibid., at 511• 

^^William J. D. Boyd, "National Summary: Apportion
ment Activity," National Civic Review. Vol. 54 (September, 
1965), p. 431. 

^^Ibid., p. 440. 

•̂'•Martin v. Bush, 376 U.S. (1964). 

^^Scranton v. Drew. 379 U.S. 222 (1964); Forston 
V. Dorsey. 379 U.S. 433 (1965); Wrî -ht v. Rockefeller, 376 
U.S. 52 (1964); Hu5Thes v. YMCA. Inc., 379 U.S. 359 (1965); 
Scott V. Germane, 381 U.S. 407 (1965); and Hearne v. 
Smiley, 379"uTsT 692 (1965), 381 U.S. 420 (1965). 
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local government apportionment. 

On the basis of the Baker and Reynolds rulings, 

lower courts in several states held that the "one-man, 

one-vote" principle was applicable to all local bodies 

possessed with legislative power^^ and also to quasi-

legislative bodies.^^ 

In 1967 the Supreme Court heard four cases chal

lenging apportionment at the local level. Two of the 

cases were dismissed on technicalities.^^ V/hile the Court 

reserved the prerogative of hearing cases challenging local 
26 

apportionment, it failed to find any unconstitutional 

practices in the two cases which it heard.̂ "̂  

Meanwhile, in a prosperous oil city in Texas, the 

case which would eventually apply the full thrust of Baker 

and Reynolds to the local bodies began its journey through 

the intricate maze of legal procedures. The body in 

question was the County Commissioners Court of Midland 

23 
•̂ Ellis V. Mayor and City Council of Baltinore. 

352 F. 2d 123 (1965); Brouwer v. Bronl^ema, l4l N.W. 2d 98 
(1966); State ex rel. Sonneborn v. Sylvester. 132 N.W. 2d 
249 (1965); Seaman v. Fedourich, 16 II.Y. 2d 94 (I965); and 
Dusch V. Davis, 361 F. 2d 46 5 (1966). 

24 
McMillan v. Wagner. 239 F. Supp. 32 (1965). 

25 
•̂ Moody V. Flov/ers and Board of S u p e r v i s o r s v . 

B i a n c h i . 387 U.S . 97 ( 1 9 6 7 ) . 
^ S u s c h V. D a v i s . 387 U.S. 112, a t l l 4 ( I 9 6 7 ) . 
27 

Ibid.. and Sailors v. Kent Board of Education, 
387 U.S. 105~Tl967). 



66 

Coxinty. 

Article IX, section 1 of the Texas Constitution 

authorizes the state legislature to "create counties for 

the convenience of the people." The two hundred, fifty-

four counties in the state all have a similar organiza

tional structure. The governing body for this unit of 

government is the county commissioners court consisting of 

a county judge and four county commissioners, all elective 

offices.^^ 

The Texas Constitution, Article V, Judicial Depart

ment, establishes the county commissioners court. Section 

18 of that article provides for the division of the county 

into precincts "for the convenience of the people." Each 

precinct is to elect one county commissioner. The commis

sioners and the county judge are endowed with "powers and 

20 
jurisdiction over all county business." ̂  

In 1964, the mayor of the city of Midland, Hank 

Avery, made a request to the county commissioners court 

that the commissioners precincts be redistricted on the 

basis of population. Upon the denial of his request, 

Avery filed suit in the District Court of Midland County 

O Q 

Robert B. McKay, Reapportionment: The law and 
Politics of Equal Representation (New York: The Twentieih 
Century Fund, I965), p. 249. 

29 Texas Constitution, art. V, sec. 18. 
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to require the suggested reapportionment.-^^ 

The Midland mayor was not the first Texan to 

question the inequality of voting districts for county 

commissioners. As early as I913 a case developed concern

ing the districting in the newly created Dunn County.-^ A 

marked disparity of population was evidenced in the 

precincts. The Civil Appeals Court of Texas ruled in favor 

32 of redistricting for the convenience of the people."^ 

Voters of the same Dunn County again protested the 

precincts on the basis of inequality of population, pro-

33 perty, and area the next year.-̂ -̂  The Civil Appeals Court 

again ordered redistricting, still on the grounds of the 

Texas constitutional provisions. 

In 1932 the voters of Upton County brought suit in 

Lewis V. Harris-^ to have the county commissioners voting 

precincts redrawn on the basis of population. In this 

instance the court refused the request as it could find no 

constitutional basis for requiring the coraraissioners of 

the county to be redistributed "in proportion to their 

^ J. Williara Davis, "The Iraplications of Baker v. 
Carr on the County Commissioners Court of Texas," 17 
Baylor L. Rev. 41 (I965). 

•̂̂ DuBose V. Woods. l62 S.W. 3 (1913). 

^^Ibid.. at 5. 

^ \ i l l i a m s v . Woods. l62 S.W. IO3I ( 1 9 1 4 ) . 

^ 4 8 S.W. 2d 730 ( 1 9 3 2 ) . 
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respective populations, voting strengths, and taxable 

valuations. "-'̂  

Another case arose appealing for the equality of 

population within the districts which were equal in area.-̂  

The appeals court stated that although there was an impli

cation of fraud in the districting, no reversible error 

was evidenced. Therefore, the districting was upheld. 

Consequently, in Texas litigation there existed no 

clear distinctions or guidelines governing the apportion

ment of counties for the election of the governing bodies. 

Only the ambiguous standard of "convenience" was applied 

in determining the legality of apportionment schemes on 

the local level. At no time had a federal constitutional 

question been raised. 

Two additional cases further cluttered the already 

confused issue with diversification of judicial opinion. 

A 1923 case upheld the right of the commissioners to 

redistrict at any time, even in the period between a pri

mary election for a seat on the commission and the general 

election.-̂ ''' More recently, in Hatter v. Worst.-̂  a 

district court decision against redistricting on the basis 

^^Ibid., at 732. 

^^Ward V. Bond. 10 S.W. 2d 590 (1928). 

"̂̂ Turner v. Allen. 254 S.W. 63O (1923). 

^^390 S.W. 2d 293 (I965). 



69 

of "substantial numerical equality," was reversed, but on 

a legal technicality. 

In 1962, following the Baker v. Carr decision, the 

first challenge to local apportionment schemes on the basis 

of the United States Constitution in Texas was raised. 

Voters in the North Central Water Authority region claimed, 

on the basis of the Baker ruling, that the provision for 

an appointed board of directors which were elected by a 

majority vote of the elective governing bodies in the 

cities of the district was unconstitutional.^^ The tax

payers* contentions were deprivation of a republican form 

of government, disenfranchisement, and deprivation of 

property (taxes) without due process of law. The appeals 

court refused the argument by simply stating that, "Baker 

V. Carr is not in point here, and, therefore, does not 

4o support the appellant's contentions. 

There v/as definitely no clear mandate to the Texas 

courts either by Supreme Court rulings or by precedents in 

Texas proceedings. Any decision on apportionment in local 

government would be a stride into virgin territory. 

The District Court of Midland County ruled in 

favor of a redistricting plan. The case then began the 

•̂ Ŵalling V. North Central './ater Authority. 359 
S.W. 2d 546 (1962). 

^^Ibid., at 549. 
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lengthy journey through channels and appeals which would 

take almost three years to reach a settlement. 

The opinion of the district court was appealed to 

the Court of Civil Appeals in El Paso. •*• The facts of the 

case are similar to those of the earlier cases. Precinct 

One in Midland County accounted for ninety-five per cent 

of the 70,000 population of the county. Moreover, ninety-

seven per cent of the qualified voters resided within this 

single precinct. The other three per cent of the voters 

were scattered among the remaining three precincts. It was 

also noted that there existed a gross disparity in land 

area and taxable value. The Appeals Court concluded that: 

The order [to redistrict! exceeds the admonition con
tained in the Texas Constitution that requires only 
that the division of the county in such precincts be 
"for the convenience of the people."^2 

Consequently, the court ruled in favor of the existing 

43 system of apportionment. 

Avery appealed the decision of the Civil Appeals 

44 
Court to the Supreme Court of Texas. Justice Steakley 

for the Court reversed the ruling of the Court of Civil 

Appeals; 

^^Midland County v. Avery. 397 S.W. 2d 919 (1965). 

^^Ibid., at 922. 

^^Ibid., at 933. 

^^Avery v. Midland County. 4o6 S.W. 2d 422 (1966). 



71 

We agree with the holding of the trial court that the 
current order of the coraraissioners court redistricting 
Midland County is not supportable under the require
ments of the Texas and the United States Constitutions 
. . . . We are not in agreement, however, with the 
judgment of the trial court to the extent that it 
orders a redistricting of the county on the sole basis 
of equality of population.45 

Justice Steakley explained that as the legislative 

functions of a county government are negligible, the 

county governmental unit is not comparable to state legis

latures or the federal Congress "where the 'one man, one 

vote' principle is asserted in its most exacting and 

46 
compelling sense." In addition, Steakley held that as 

the affairs of the coraraissioners court are of primary 

concern to rural residents, the rural population must be 

47 given a strong voice in the election of commissioners. ' 

Justice Smith dissented from the court's decision, 

stating that "this is not a 'one man, one vote' case" and 

that there existed no "constitutional requireraent for 

48 equality in commissioner's precincts." Rather, he con-

4q 
tended, that this was "an abuse of discretion case." ̂  

The Avery case v/as considered by the United States 

^^Ibid., at 425. 

^^Ibid., at 426. 

^"^Ibid., at 428. 

^^Ibid., at 429. 

^^Ibid. 



Supreme Court two years later.-̂ ^ in a five-three decision 

the Supreme Court chose to extend the Reynolds doctrine to 

local units of government. According to Justice Byron 

White for the majority, if the equal protection clause is 

applicable to the state, it is applicable also to sub

divisions of the state.^-^ 

Although the forms and functions of local government 
and the relationships among the various units are 
matters of state concern, it is now beyond question 
that a State's political subdivisions must comply with 
the Fourteenth Amendment. The actions of local govern
ment are the actions of the State. A city, tovm, or 
county may no more deny the equal protection of the 
laws than it may abridge freedom of speech, establish 
an official religion, arrest v;ithout probable cause, 
or deny due process of law.52 

Therefore, the "one man, one vote" doctrine was extended 

to "units of local government having general governmental 

powers over the entire geographic area served by the 

body."^^ 

Of the three dissenting opinions in the case. 

Justice Abe Fortas's merits the greatest consideration. 

Fortas held that since the present districting scheme had 

been declared unlawful on the basis of the Texas Constitu

tion, the Court would be wise to wait until the 

^^Avery v. Midland County, 390 U.S. 474 (I968). 

•̂'•Ibid.. at 479. 

^^Ibid., at 480. 

^^Ibid., at 484-485. 
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redistricting had been accomplished under the order of the 

Texas Supreme Court.^ In addition, Fortas asserted his 

belief that: 

In the circumstances of this case equal protection of 
the laws may be achieved—and perhaps can only be 
achieved—by a system which takes into account a 
complex of values and factors, and not merely the 
arithmetic simplicity of one equals one.55 

Fortas, further, insisted that "equal protection relates 

to the substance of citizens' rights and interests."^° 

Therefore, he would permit Texas to devise a scheme which 

would remedy the underrepresentation of the urban residents 

and which would still provide for an effective voice by 

57 the non-urban population.^' 

Justices Harlan and Stev/art reiterated their 

disapproval for the Reynolds decision v/hich both felt v/as 

a misapplication of the equal protection clause.^ 

The consequences of Avery v. Midland County cannot 

be minimized. It has been suggested that possibly as many 

as 1,000 units of local government were affected by the 

decision. The implication of the phrase, "general govern

mental powers," is that the one-man, one-vote ruling is 

^Ibid., at 495. 

^^Ibid., at 497. 

^^Ibid., at 499. 

^"^Ibid., at 509. 

^^Ibid., at 487 and 510. 
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applicable to all units of local government.-̂ ^ 

The Avery case made specific reference to other 

agencies having governmental powers such as a city council, 

school board, or county governing board. The Court's 

application of the Avery case has been important in rulings 

since that time. 

The Mississippi case, Taylor v. Monroe County 

Board of Supervisors.°^ was adjudicated in the U.S. Court 

of Appeals of the Fifth Circuit shortly after the extension 

of the voting representation doctrine to the local level. 

A massive disparity of voting populations was evidenced in 

Monroe County. The county supervisors claimed that 

redistricting was impossible geographically. On the basis 

of Avery, the lower federal court did not hesitate to 

suggest that the supervisors attempt a more equitable 

apportionment plan and to remand the case for a decision 

consistent with the Supreme Court decision. 

The principle was also quickly applied by a lower 

federal coiirt to an Alabama county board of revenue and 

control. Succinctly, the court stated: 

^^Texas Research League, "One Man, One Vote: The 
Midland Case," from Fred Gantt, Jr., et al. (eds.). 
Governing Texas: Documents and Readings (New York: Thomas 
Y. Crowell Company, 1970), p. 137. 

^^394 F. 2d 333 (1968). 

•̂̂ Moody V. Gallion. 286 F. Supp. 653 (1968). 
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The parties in this case all agree that the Board of 
Revenue and Control of Houston County, Alabama, 
exercises "general governmental powers" and, therefore, 
the Avery principle is clearly applicable.6^ 

Another case challenged the Alabama Mayor Council 

Act of 1955 which governed the election of members of the 

city council in Birmingham.°^ The Act provided that each 

voter must vote for five separate councilmen. The obvious 

logic of this provision is the prevention of voting for 

only one man and having the ballot count five times. The 

court upheld the act under the lessons of Avery v. Midland 

64 County, that each vote must count equal weight. 

There was an interesting twist to the judicial 

philosophy as applied by a U.S. District Court in North 

Carolina. The court held that voting districts in 

Cherokee County, North Carolina, v/ere in violation of the 

equal protection clause of the Fourteenth Amendment as 

applied in the Avery case.^ However, the court concluded 

that: 

The correction of this matter is essentially a legis. 
lative matter—whether a realignment of districts or 
some other appropriate action.^^ 

^^Ibid., at 654. 

^^Gordon v. Meeks, 394 F. 2d 3 (1968). 

64 
Ibid'I at 8. 

^^est V. Hoore. 305 F. Supp. 683 (1969). 

^^Ibid., at 688. 



76 

Such a ruling has the effect of regressing to a doctrine 

somewhere between the Baker decision in 1962 and the Avery 

decision of 1968. Essentially, it is a half-hearted denial 

of the legitimacy of judicial action in the apportionment 

controversy, it was an attempt to return the problem once 

more to the legislative branch to resolve the dilemma with 

no clear judicial mandate. 

In 1970 the Supreme Court chose to extend the 

Reynolds v. Sims principle of one-man, one-vote even 

beyond Avery. In Hadley v. Junior College District of 

67 Metropolitan Kansas City ' Justice Hugo Black for the 

Court stated: 

As a general rule, whenever a state or local government 
decides to elect persons by popular election to perform 
governmental functions, the Equal Protection Clause of 
the Fourteenth Amendraent requires that . . . when 
members of an elected body are chosen from separate 
districts, each district must be established on a 
basis which will insure, as far as practicable, that 
equal numbers of voters can vote for proportionally 
equal numbers of officials.68 

The Hadley case has the effect of reinforcing Avery as far 

as malapportioned counties are concerned and covering the 

few governmental units which might have escaped the 

69 
"general powers" test. 

'̂̂ 38 L.W. 4l6l (I970). 

^^Ibid,, at 4163. 

^^Bruce C. Bolinger, "High Court Rules on Local 
Boards," National Civic Review. Vol. 59 (June, 1970), 
p. 317. 
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The court has consistently held in Sailors. Avery, 

and Hadley that the Constitution does not prohibit innova

tion and experimentation on the local level. The necessity 

for flexibility is obvious."^^ 

According to Robert Dixon, the implications of the 

Court's determination to extend the principle of one-man, 

one-vote to local units of government could reach beyond 

the realm of judicial decree. The potential exists for 

invigorating local politics through the resultant increase 

in competitiveness. Furthermore, the possibility of 

integrating local units of government is greatly enhanced. 

The equality of representation by the urban, suburban, and 

metropolitan or regional governments which are necessary 

to cope with the areawide problems which plague our metro

politan areas. The county as the basic unit of government 

is more acceptable to many than most of the proposed metro

politan schemes. This reform could convert the county 

into the key building block in urban and area planning and 

71 
aid in rejuvenating the federal principle. 

The potentially far-reaching effects of the Avery 

V. Midland County decision cannot be minimized. Through 

the series of decisions arising from Avery not only has a 

"^^Ibid., p. 318. 

"̂ •̂ Dixon, pp. 558-559-
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new standard for representation been made obligatory on 

local units of government, but also the possibility of 

creating more viable governments at all levels has been 

opened. 



CHAPTER V 

SUMMARY AND CONCLUSIOII 

The three major cases discussed in this study 

concerned the protection of the franchise of disadvantaged 

groups other than racial minorities. These cases provide 

an indication of the completeness with which the Court has 

embraced the goals of equal protection and an unrestricted 

franchise. In I965 the case of Carrington v. Rash extended 

the vote to military personnel in the state and disclaimed 

the practice of class discrimination. The poll tax, which 

prevented the economically deprived from voting, was 

declared unconstitutional in U.S. v. Texas and Harper v. 

Virginia in I966. The Court sought to guarantee urban 

voters equal representation in county government in I968 

under Avery v. Midland County. 

The right to vote for members of Congress was 

declared to be based fundamentally on the Constitution and 

free from the exclusive control of the states as early as 

1884. A series of cases, beginning with the invalidation 

of the grandfather clause in 19l5i established the doctrine 

that although a state may enact laws to insure the integ

rity of those participating in elections, those laws must 

apply to all citizens equally. Thus was the relationship 

79 
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between the right to vote and the equal protection clause 

of the Fourteenth Amendraent established. It has been this 

combination which has permitted a continual liberalization 

of the franchise in the states. 

Prior to the 1960's, the Court's use of the equal 

protection clause in the area of voting rights had been 

limited to the racial question. The reapportionment cases 

were the first major body of decisions in which equal 

protection of the right to vote was not aimed at practices 

of racial discrimination. Avery v. Midland County was 

merely a logical extension of an already defined judicial 

philosophy regarding apportionment. 

Similarly, Carrington v. Rash added class discrim

ination to the list of unconstitutional limitations on the 

ballot. The poll tax cases constituted the first instance 

in which the Court held that economic discrimination was 

not a valid barrier to an individual's exercise of the 

fundamental right to vote. 

Carrington v. Rash, Harper v. Virginia and United 

States V. Texas, and Avery v. Midland County were instru

mental to the attainment of a broader policy goal, that of 

extending the right to vote by application of the equal 

protection clause. The role of these cases has been to 

refine and to reinforce the Court's attack on inequities 

at the ballot box. The Carrinp:ton, Harper, and .̂ very cases 

illustrate the steady moveraent of the Court tov:ard 
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extending the doctrine of equal protection of the right to 

vote in order that true equality in voting might become a 

reality in American life. 
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