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The motivation for writing this dissertation arose out of a 

Constitutional Law Seminar In which the professor, Dr. J. William Davis, 

assigned me the topic "Sit-In Demonstrations," The investigation caused 

the two of us to realize that there was really much more to the sit-in 

phenomenon than the sociclogistb and other researchers were finding—that, 

while sit-in demonstrations were a new phenomenon, they had ancient legal 

roots. This realization provided, eventually, the purpose which was 

two-fold: I) to trace the historical development of the right to petition 

and 2) to place the sit-in demonstrations phenomenon within the context of 

the right to petition. Before the investigation was complete another phe-

nomenon--the symoblic conduct demonstratlons--arose. This newer phenomenon 

seemed to bear out many of our preliminary conclusions; therefore, it was 

also treated. Hopefully, then, this dissertation will provide some insight 

into the following: 1) the historical evolution of the right to petition, 

2) the role of the right to petition in the evolution of other constitutional 

rights, and 3) the legal determinants of the right to petition as it is 

manifested in contemporary society. 

I am deeply indebted to Dr. J. William Davis for his direction of 

this thesis and to the other members of my committee. Dr. Ralph Jones, 

Dr. Martin Kyre, and Dr. Paul Woods, for their helpful criticism, and to 

Dr. Jacquelin Collins for reading the first chapter. I also wish to thank 

Mrs. Nelson Perry for typing the dissertation. 
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THE RIGHT TO PETITION: INTRODUCTION 

Congress shall make no law respecting an establishment 
of religion, or prohibiting the free exercise thereof; 
or abridging the freedom of speech, or of the press; 
or the right of the people peaceably to asscuble, and . 
to petition the Government for a re dress of gtievances. 

In discussing the history of the mor.t acclaimed freedoms in this 

country, speech and press, Leonard W. Levy states that freedom of speech 

had almost no history as either a concept or a practice prior to the 

2 
adoption of the First Amendment. He also states that, at that time, 

freedom of the press merely meant the absence of restraint in advance 

3 
of publication. Apparently the most oppressive governmental entities 

in both respects during the colonial period were the popularly elected 

assemblies. They appear to have been more oppressive than either the 

4 
governors or the judges. In fact, according to Levy, governmental 

officials, especially the judges, were ". . . virtually angels of 

self-restraint when compared with the intolerance of community opinion." 

U.S., Constitution, Amendment I, italics added. 

2 
Leonard W. Levy, Legacy of Suppression: Freedom of Speech and 

Press in Farly American History (Cambridge: the Belknap Press, 
1960). p.v. 

3 
Ibid., p. 15. 

4 
Ibid., pp. vii, 20. 

Ibid., p. 20. 



The phrase "freedom of speech" referred to the parliamentary right of a 

legislator's immunity from punishment for anything said by him in his 

official capacity during a legislative session, and ". . . liberty 

ol expression in principle or practice barely existed, if at all, in 

the American Colonies, . . . " 

Not so, the right of petition. Originating, in Magna Carta and 

its antecedents, the right to petition for a redress of grievances is 

at least eight hundred years old. That document stated, in part: 

61, , . . that if we, or our justiciar, or bailiffs or 
any one of our officers, shall break any one of the articles 
of the peace or of this security, and, notice of the offense 
be given to four barons of the aforesaid five-and-twenty, the 
said four barons shall repair to us (or our justiciar, if we 
are out of the realm) and, laying the transgression before us, 
petition to have that transgression redressed without delay, 
(Italics added.) 

Out of this provision for the right to petition Parliament itself and 

9 
the enactment of legislation developed. In a very real sense, then, 

the right to petition is antecedent to and partial progenitor of all the 

rights subsequently granted to or created by the Parliament through the 

legislative process, including the other First Amendment rights. 

Ibid., pp. 5 & 6. 

Ibid., p. 34. 

8 
Arthur E. Sutherland, Constitutionalism in America: Origin 

and Evolution of Fundamental Ideas (New York: Blaisdell Publishing 
Co., 1965), p. 26. The Sutherland translation is used here to take 
advantage of the slightly more contemporary phraseology he employs. 

9 
E. S. Corwin, N. J. Small, and L. S. Jayson (eds.), The 

Constitution of the United States of America: Analysis and Interpre
tation (Washington: U.S. Government Printing Office, 1964), p. 914. 



This is still not the whole story, as the origin of equity 

jurisdiction and proceeding against the Crown also are closely related 

to this provision for petition in Magna Carta, These developments, 

legislative and judicial, arising from the right to petition establish 

a plausible claim for it as the "original right," One must recognize, 

and resist, the maudlin temptation to overstress this claim in tracing 

the evolution and constitutional development of the right to petition 

as there are many implicit dangers. The danger does not lie in 

proving the claim--to the extent that these developments are all 

traceable in some degree to this provision for petition; that has 

already been undertaken to good effect. The greatest danger lies in 

becoming enmeshed in a spider's web of fact and fancy and losing sight 

of the evolution and constitutional development of the right to 

petition itself. These other developments and the other First Amend

ment rights--speech, press, religion and assembly--already receive most 

of the attention of contemporary constitutional lawyers and political 

scientists to the slighting, and even the exclusion, of the right to 

petition. Volumes have been written tracing the evolution and 

development of, and analyzing and expounding upon each, while the 

literature on the right to petition is very meager. When someone 

does deal with the right to petition, it is almost always in a general 

Ibid. 

See especially Corwin, etal., Ibi d. and see also K. Smellie, 
"Right of Petition," Encyclopedia of the Social Sciences, Vol. XII, 
(New York: MacMillan Co., 1934), p. 98f. 



volume or in conjunction with the right of assembly in which case 

assembly, typically, receives almost all the attention. 

As noted, the right to petition was established in Magna Carta 

and its antecedents. Eventually, when the English monarch summoned 

Parliament to raise supplies the latter would petition for redress of 

grievances in exchange for meeting his needs. By the year 1414 

Parliament claimed the right to dictate the form of the monarch's reply 

to a petition, and by 1669 Parliament resolved that every Englishman 

had the right to present petitions to Parliament and that it had the 

right to judge the same. The English Bill of Rights of 1689 affirmed 

the right of subjects to petition the King. 

The right of petition is, therefore, considered the primary 

right and the right of assembly an instrumental right. That is, the 

right of petition involves the right of persons to meet to jointly 

prepare, sign, and present statements of grievances. Petition, there

fore, merges into the rights of assembly and association for the 

protection of interests. 

It is almost as if the First Amendment had read "the right of 

the people peaceably to assemble" in order to "petition the Government." 

12 
Eventually, in United States v. Cruikshank, 1876, it was so 

interpreted. Assembly, a derivative right, is mutually supporting of 

petition and is included within this study to that extent. Viewing the 

development of these rights as a part of an on-going historical trend--of 

^^92 U.S. 542 (1876). 



conflict between the interests of "status quo" and those seeking change--

provldes a convenient framework within which to study "petition" from 

its humble inception to its modern manifestations. 

Petition, in America, first received widespread attention in 

the petitions against slavery starting in the 1830's. The right of 

assembly did not become an important issue in America until 1876 in 

13 
the Cruikshank case. In deJonge v, Oregon (1937) it was placed 

14 
within the concept of due process. In Hague v. CIO, the Supreme 

Court held it improper to ban all meetings in parks and on streets 

but recognized the necessity of state regulation of the use of both. 

Out of these beginnings, recent courts have elaborated on such subjects 

as industrial picketing, lobbying, and sit-in and other types of 

demonstrations constructing a new right--the so-called "right to 

demonstrate", as new issues arose. 

No one has yet written a volume tying the right to petition, 

in all its aspects, together. Contemporary divisions within society--

rich versus poor, black versus white, young versus old, student versus 

hardhat--being what they are, it is proper that a study which puts 

these issues in their proper legal perspective, and all in one place, 

be undertaken. For, in each contemporary instance, it is a matter of 

"redress of grievances," real or imagined, that is being contested by 

the forces of change and the interests of "status quo." Commissions, 

presidential and otherwise, individuals, and institutions are examining 

^^299 U.S. 353 (1937). 

^So7 U.S. 496 (1939). 



the social) environmental, and psychological aspects of current civil 

disobedience. What is lacking is an cxaminati<^n of the judicial 

precedents and case histories which fi legal study would provide. 

Such a study cannot ignore tlio history of the concept of 

"petitioning for the redress of grievances" so that a perspective may 

be gained that would otherwise be lacking. But it should also include 

an examination of case studies, a citation and analysis of precedents, 

and especially an in-depth analysis of contemporary manifestations of 

"petitioning for the redress of grievances" such as the arrival of 

"the right to demonstrate" with the Negro sit-in demonstrations of 

the early 1960's and later demonstrations on streets and campuses. 

Therefore it is the purpose of this study to investigate the 

legal determinants of the right to petition by: 

1) preparing concise historical analyses of both the 
English and American evolution of petition, includ
ing a content analysis of the colonial charters; 

2) case studies of attempts to exercise the right of 
petition; 

3) preparing an in-depth analysis of the so-called 
"right to demonstrate;" and 

4) using the tool of scalogram analysis to further 
explore the concept of the "right to demonstrate" 
during the era of the Warren Court and since in the 
hope that it will give some insight into the course 
future courts might take in deciding similar cases. 

In tracing the evolution and development of, in analyzing the 

case studies of the exercise of, in analyzing the legal cases pertinent 

to, and in applying the scalogram tool to the contemporary manifestations 

of the right to petition several hypotheses will be explored. They are: 



1) whether or not the proper framework for studying 
the evolution and development of the right of peti
tion is to view the right as a part of an on-going 
historical trend of conflict between the interests 
of "status quo" and those seeking change; 

2) whether or not the right of petition is older than 
Magna Carta (the generally accepted inception) having 
its origin in the earliest Anglo-Saxon dooms; 

3) whether or not the right of petition was firmly estab
lished in this country by the colonial charters; 

4) whether or not the right of petition played a causal 
role in the declaration of independence from Great 
Britain; 

5) whether or not the right of petition was partial 
progenitor of the right of assembly; 

6) whether or not the type of issue involved in a 
petitioning campaign is decisive in determining whether 
the exercise of the right to petition will be one-or 
two-sided; 

7) whether or not a one-sided exercise of the right of 
petition is more apt to evoke a favorable response 
from the Congress than a two-sided exercise of the 
right; 

8) whether or not the right to exercise the right of 
petition has become reasonably settled, in so far 
as communicating through formal channels with the 
Congress; 

9) whether or not confrontation over the right of 
petition has shifted from the legislature to the 
courts; 

10) whether or not the right of petition has expanded 
to include, in addition to a redress of grievances, 
demands on the government for an exercise of its 
powers to further the interests of the petitioner; 

11) whether or not the right of petition is the basic 
right of which the "right to demonstrate" is a 

1 5 
In the concluding chapter the word "that" will be substituted 

for the term "whether or not" v.hcn it ic necessary to reject a 
hypothesis. 



derivative right; 

12) whether or not contemporary sit-in demonstration and 
"symbolic conduct" cases are in the classic 
tradition of "tumultuous petitioning;" and 

13) whether or not recent judicial hi:-t'>ry has reaffirmed 
the right to petition to an extent which it has not 
been reaffirmed before in this country. 

The pathway through the evolution and cievelopment of the right 

to petition is not particularly well marked. The only volume discovered 

that is entitled something similar to the "right to petition" is a 

1 6 
pamphlet put out by the University of Minnesota, in 1917. There 

are two good encyclopedic type surveys. The age of the former and 

the fact that the latter are both quite general limit their utility. 

Fortunately, the right to petition has touched upon so many other 

developments (such as Parliament, the legislative process, equity 

jurisdiction, proceedings against the Crown, the right of assembly, 

freedom of expression, etc.) that one can, at least in an oblique sense, 

verify what his original research intimates. 

Even so anyone choosing to study the right to petition is quite 

dependent upon documents: the Anglo-Saxon dooms, legislative records, 

and judicial decisions. The problem here is that each step of the 

overall research merits an independent analysis of book-length which. 

Even it contains little that is relevant to the right to 
petition. See Frances H. Relf, The Petition of Right, No. 8 in N 
University of Minnesota Studies in the Social Sciences, 1917, 

See K, Smellie, "Right of Petition," Encyclopedia of the 
Social Sciences, Vol. XII, (New York: MacMillan Co., 1934), p, 98 and 
E. S. Corwin, et al., The Constitution of the United States of America; 
Analysis and Interpretation (Washington: U. S. Government Printing 
Office, 1964), p. 914. 



of course, they do not receive. Any chapter below and most any section 

or hypothesis, could probably be a master's thesis or a doctoral 

dissertation unto itself. 

The hope here is that this study will in small measure, help 

to fill that void in research and knowledge about the right to 

petition. If it yields a "baker's dozen" or so new insights into 

the right to petition, it will have proved a worthwhile endeavor. If it 

contains something, even an error, that stimulates others to further 

study the subject leading to a renewed interest in the right to petition, 

it will have served a still greater purpose. 



CHAPTER I 

ORIGIN AND DEVELOPMENT OF THE RIGHT 

OF PETITION IN ENGLAND 

The frequent contemporary assumption that "petition" is a 

fundamental constitutional right suggests a relationship between 

governed and government much unlike the relationship between liege-man 

and liege-lord out of which it evolved. The right of petition evolved, 

not of its own, but rather out of a background common with many other 

practices, first of Anglo-Saxon law and later of the common law, with 

which it was interwoven and mutually supporting. Throughout early and 

medieval English history, the right to petition was established over 

and over again v;ith a seeming finality m.uch m.ore imposing than its 

subsequent observance. 

Viewing the evolution of the right of petition as part of an 

on-going historical trend--of conflict between monarchal "prerogative" 

and rights of subjects as "granted" or "confirmed" by the king, provides 

a general and convenient referent through which to study its pre-American 

evolution. Such a convenient impression intimates that the right to 

petition has a rather logical history in the conflicts between the 

monarch and his nobles--that perhaps, it was inevitable that the nobles 

should, while still recognizing the monarch's established position of 

supremacy, have at least some control over the decisions which had a 

great effect on them all. This trend, during the period immediately 

after the Anglo-Saxon conversion to Christianity, was part of the 

10 
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development of an emergent political unity centered on a fairly stable 

monarchy which, in turn, further served to build an atmosphere in which 

personal rights might grow. Often monarchal stability was a product 

of a precarious balance of su])porting nobles against non-supporting 

ones, and it is an easy assumption that more often than not this support 

was purchased in return for the confirming or granting of rights (as well 

as favors). The Anglo-Saxon conversion introduced the idea that every 

man had an intrinsic worth which, even though the monarch typically 

received every sanction of Christianity, certainly did not hinder the 

evolution of the concept of justice. 

While it is not an easy task to assess and trace the evolution 

of the right of petition, the generalization that it was present in 

varying degrees at different times is not difficult to substantiate. 

However, a general misgiving that the right of petition probably began 

with the modest provision for it in Chapter 61 of Magna Carta has crept 

2 
into the literature. This impression appears, on its face, to be 

St, Augustine, the Archbishop of Canterbury who achieved the 
conversion of King Aethelberht to Christianity, was allegedly even able 
to persuade the King to have his dooms put into writing. See G. M. 
Trevelyan, History of England, Vol. I (Garden City, New York: Doubleday 
and Co., Inc., 1953), p. 74, note 1; Peter H. Blair, An Introduction to 
Anglo-Saxon England (Cambridf;e: University Press, 1962), pp. 116-117; 
and Carl Stephenson and Frederick G. Marcham (eds.), Sources of English 
Constitutional History. A Selection of Documents (New York: Harper and 
Row, 1937), p. 2, Dooms of Aethelberht, note 1 (Stephenson and Marcham 
will be used when citing documents, if possible; v.'here they give an 
incomplete or do not include a particular citation, some other documentary 
source will be used). 

2 
See E. S. Corwin, N. J. Small, and L. S. Jayson (eds.). The 

Constitution of the United States of America; Analysis and Interpretation 
(Washington: U, S. Government Printing Office, 1964), p. 914, and K. 
Smellie, "Right of Petition," Encvclopcdi/) of t̂'O Social Sciences, 
Vol, XII, (New York: MacMilla^N^ 1934), p. 9"8f. 
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fallacious, for the ancestry of Magna Carta itself may be traced through 

similar, earlier codes and charters and, as it was the practice simply 

to include old laws within new codes, a brief perusal of the ancient 

3 
dooms leads to a different impression. Magna Carta may be traced back 

through the charters of Henry II (1154), Stephen (1135), Henry I (1100), 

4 
Canute (1020) and beyond. 

Petition Prior to Magna Carta 

The early arrival of a right to "petition for redress" is 

easily documented. One of the earlier codifications which suggests 

the idea of "redress" is that of Edgar the Peaceful sometime between 

959 and 963 A. D. In the second part of the Andover Code, Edgar 

promoted a very broad law which stated in part: 

1.1. Namely, then, that it is my will that every man 
whether poor or rich, is to be entitled to the 
benefit of the common law, and just judgements 
are to be judged for him. 

1.2. And there is to be such remission in the compensa
tions as is justifiable before God and supportable 
in the State, 

3 
See the prologue to the Doom of Alfred (871-901) in which the 

King collected the dooms of Offa, Ine, Aethelberht, and probably others, 
as contained in Stephenson and Marcham, op. cit., p. 10. 

4 
There are numerous volumes which trace the ancestry of Magna 

Carta; see Roscoe Pound, Development of Constitutional Guarantees of 
Liberty (New Haven: Yale University Press, 1957), p. 19f for an intro
duction to the ancestry of Magna Carta; in addition, several of the 
charter titles (i. e, the Charter of Liberties of Henry II) seem to 
suggest, in and of themselves, the "granting" of rights within a 
framework of conflict between monarchal prerogative and subjects 
"petitioning," perhaps for "redress," and support, perhaps being 
purchased, in return for the "granting" of rights, 

Dorothy VThitelock (cd), EnfiliS'i Historical Docunv"nts, Vol. I 
(New York: Oxford University Press, 1948) p. 394; while the exact date 
of this charter remains uncertain, the place of promulgation is known 
to be Andover, 
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2. And no one is to apply to the king in any suit, 
unless he may not be entitled to right or cannot 
obtain justice at home. 

2.1. If that law is too severe, he is then to apply to 
the king for alleviation.*^ 

It is points 2. and 2.1. which may be recognized as suggesting the germ 

of "petitioning" for "redress." 

It is probable that property rights were the object of many, 

if not most, of the earliest disputes in which one of the parties sought 

"redress." As old laws were incorporated into new codes it is no 

accident that the provision in the Andover Code appears almost intact 

in the dooms (laws or codes) of subsequent kings including those of 

Canute (1020).^ 

19. And no one is to distrain on property either v/ithin 
the shire or outside it until he has demanded his 
rights three times in the hundred [court]. 

19.1. If on the third occasion he cannot obtain right, he 

Ibid., p. 396; still earlier, the Dooms of Alfred contained a 
similar provision which suggested a very elementary concept of petition
ing the king for redress: ". . . if, however, [the accuser] lacks the 
strength to besiege his enemy, he shall ride to the alderman and ask 
him for aid; if the latter refuses him aid, he shall ride to the king 
before beginning a fight . . .," see Stephenson and Marcham, op. cit., 
p. 12; the Doom of Aethelstan (25-40) also contain an elementary concept 
of petitioning the king for justice: "[s]hould a lord intervene on 
behalf of his guilty man and [thereby] deny justice [to some one], and 
should the [latter] man then appeal to the king, [the lord] shall pay 
[to the complainant] the value of the goods [in question], and to the 
king 120s. He, hov/ever, who appeals to the kinr, before seeking justice 
[in the local court] as often as he should, shall pay the same fine as 
the other would have been liable for liad he denied justice. . . .", 
ibid., p. 14; Stephenson and Marcham in their notes on pages 14, 19, and 
23 imply that these provirsions were passed from Aethelstan's dooms to 
Edgar's and from there were incorporated into tliose of Canute with very 
little change. (Brackets in quote.) 

^Ibid., p. 419. 
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is then the fourth time to go to the shire-meeting 
and the shire is to appoint for him the fourth term 
[for settlement], 

19,2, And if this tlien fails, he is to get permission either 
from this court or I hat, that he may seize his own.° 
(Bracketr. in quote.) 

Even though it appears not to have been easily exercised, the concept 

of "redress for grievances" takes on here, a kind of specific purpose, 

i.e., the protection of property. 

One special aspect of these early codes must be noted; they were 

written by the monarch with the advice of his councilors, and it should 

not be assumed that where there was a special interest of the monarch or 

a royal favorite involved the law would give any kind of real effect to 

the efforts of one attempting to gain redress. Notice the prologue to 

the Laws of Canute: "This is the ordinance which King Canute determined 

with the advice of his councilors, for the praise of God and for his 

9 
own royal dignity and benefit. . . . " This prologue was similarly 

paraphrased in the laws of Ine, Alfred, and others. It undoubtedly 

points to a personal interest in the law " . . . for his own dignity and 

benefit. , , ," This alone is sufficient to establish a relationship in 

the law between the monarch and his subjects which gave little real power 

to one attempting to assert redress if the monarch or a royal favorite 

had a substantial interest in the matter. Resort to the King to obtain 

Q 

Ibid., p. 421. 

^Ibid., p. 419. 

Stephenson and Marcham, op. cit., pp. 6, 10. 
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justice was probably rare. 

Lacking was a real basis, in the law, for redress; though it was 

probably not imbued with this purpose at the time, the Magna Carta came, 

in time, to provide this basis. 

Magna Carta, 1215 

From their unhappy experiences with previous charters and their 

12 
subsequent disuse (i. e., that of Henry I), the barons had learned that 

the monarch would not give up his power easily and, with this fact on 

their collective minds, they provided, in Magna Carta, steps for securing 

the provisions of the charter: 

61. , , , if we or our justiciar or our bailiffs or any 
of our ministers are in any respect delinquent toward 
any one or transgress any article of the peace or the 
security, and if the delinquency is shown to four 
barons of the aforesaid twenty-five barons, those four 
barons shall come to us, or to our justiciar if we are 
out of the kingdom, to explain to us the wrong, asking 
that without delay we cause this wrong to be redressed. 
And if within a period of forty days, counted from the 
time that notification is made to us, or to our justi
ciar if we out of the kingdom, our justiciar does not 
redress it, the four barons aforesaid shall refer that 
case to the rest of the twenty-five barons, and those 
twenty-five barons, together with the community of the 
entire country, shall distress and injure us in all 
ways possible--namely by capturing our castles, lands, 
and possessions and in all ways that they can--until 

See F. W. Maitland, The Constitutional History of England 
(Cambridge: University Press, 1946), p. 4, for confirmation of this. 

12 
T. F. T. Plucknett, English Constitutional History, From the 

Teutonic to the Present Time, 11th ed. (London: Sweet and Maxwell, 
Ltd., 1960), pp. 49-50. 



they secure redress according to theii- own decision, 
saving our person and [the person] of our queen and 
[the persons] of our children. And wh ri redress has 
been, made, they .shall be uheilii'nt Li> us as they were 
before. (Brackets in quote.) 

Twenty-five barons were to judge whether the monarch had breached the 

charter and, If no redress was made, they were to be free to "distrain 

and distress" him. From this meagre beginning Parliament itself, its 

procedures for the enactment of legislaticMi^ the equity jurisdiction 

of the^Lord Chancellor as well as proceedings against the Crown by 

14 
Petition of Right have developed. 

In addition to providing a basis upon which a subject could 

petition for redress. Magna Carta reserved to the subjects rights, which, 

being established as a matter of legal record, provided grounds upon 

which the subject might demand other rights. While admittedly indirect, 

these provisions made the document's contribution to petition at least 

three dimensional: 

39. No freeman shall be taken or imprisoned or disseised or 
exiled or in any way destroyed, nor vjill we go upon him 
nor send upon him, except by the lawful judgement of his 
peers and by the law of the land. 

40. To no one will we sell, to no one will we refuse or 
delay, right or justice. 

13 
Magna Carta, Chapter 61, 1215, as contained in Stephenson and 

Marcham, op. cit., p. 125. 

Smellie, op. cit. , p. 98f, Corvjin, et al. , op. cit.; and see 
W. S. Holdsworth, A History of English Lav, Vol. IX (London: Methuen 
and Co., Ltd., 1944), 3rd ed., pp. 8-45 for a thorough discussion of the 
petition of right in English law. 

See Arthur E. Sutherland, Constitutionalism in America (New 
York: Blaisdell Publishing Co., 1965), pp. 23, 29f; and Stephenson and 
Marcham, op. cit., p. 121. 



While this statement seems quite tangential to the development of the 

right of petition. It was considered to guarantee rights of personal 

freedom as "Inherent in the law of the land." This later became "due 

process of law"—a concept which had begun a sturdy development about a 

17 
century after Magna Carta (during the reign of Edward III). Arthur E, 

Sutherland says that "men paint old days in colors brighter than those 

of a degenerate present" and that the idea of per legem terrae lived 

and developed through a series of paraphrases in some forty reissues of 

Magna Carta.^^ 

A third section of the Great Charter which, perhaps, could have 

played a role in the development of civil liberties was omitted fr om 

subsequent reissues; _o^therwise it might have been mutuaHy supporting 

of petition:— 

63, . , , the men in our kingdom have and hold all afore
said liberties, rights, and concessions, well and 
peacefully, freely and quietly, fully and wholly, for 
themselves and their heirs, of us and our heirs, in 
all respects and in all places for ever, as is afore-

•j 19 said.^^ 

This reference to unspecified liberties and rights might have become the 

vehicle by which liberties actually referred to in the body of Magna 

Carta, such as petitioning, were eventually extended both in number and 

Hannis Taylor, The Origin and Growth of the English Constitution, 
Par II (Cambridge: The Riverside Press, 1900), p. 380. 

Irving Brant, The Bill of Rights: Its Origin and Meaning (New 
York: the Bobbs-Merrill Co., Inc., 1965), p. 82. 

18 
Sutherland, op. cit., pp. 29-31; see note 70 below. 

19 
Ibid., p. 27, and Stephenson, op. cit., p. 126. 
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begin to air grievances, and by 1258 Henry III was compelled to agree to 

25 
a petition for reform which came to be called the Provisions of Oxford. 

Herein, Henry agreed to the creation of a body of counselors to be 

chosen in a parliament. The distinguishing feature of the Provisions 

of Oxford was tl\it while the barons at Runnymede had asked that the 

royal administjat ion act in clearly defined ways, they were now asking 

for a share in the conduct of government. When the Parliament of Oxford 

met, the baront- pressed for an elective council of fifteen men, a standing 

council which would meet three times a year with another group of twelve 

elected barons of the "commonalty," in a parliament "to treat the wants 

of the king and of the kingdom." 

It would have been normal to conclude from this very significant 

development that, now, a new means would be available for the addressing 

of petitions. And, perhaps more significant, was the fact that it would 

have been a body much more prone to favor a petition which might find 

itself in conflict with the monarch's prerogative. But through a strange 

relationship that English lav; shared with continental law, Louis IX, King 

of France, in an award at Amiens in January, 1264, declared the entire 

27 
proceeding null and void. Louis IX favored a European-wide theory of 

25 
Arthur R. Hogue, Origins of the Common Lav: (Bloomington: 

Indiana University Press, 1965), p. 58; see T. F. Tout, The Political 
History of England, 1216-1377, Vol. III. (London: Longmans, Green and 
Co., 1930) for a general history of events from the death of King John 
to the death of Edward III. 

Ibid., p. 59. 

27 
Ibid., p. 61. 
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medieval kingship by which the king was VUi.', by the grace of God, "The 

sole administrator of the realm, without p* er, and free to take counsel 

from any person whom he wishes to consul:." 

With the setback dealt to the rirln of petition by Louis IX, a 

subject who had a grievance agaiiist the muuinch had oily one course of 

action open to him: present a petition i.o the King or to the King and 

his Council. If he received a favorabl'; answer, he would generally be 

sent before some tribunal which would be insrructed by a writ from the 

Chancery to hear his claim and do that which was just. In the late 

thirteenth century this tribunal was usually, though not always, the 

29 
Exchequer, 

During the period prior to Magna Carta, justice had been some

thing meted out primarily at the local level in baronial courts. After 

Magna Carta, with the courts established by the Norman invaders evolving 

into a national court system, the subjects found easier access to the 

courts of the King, especially in cases vjhere the person desired some 

extraordinary relief. Edward I (1272-1307) encouraged subjects to address 

30 
the jurisdiction of the King or his Council in such cases but was soon 

compelled by the large number of petitions to require them to be presented 

in writing. To act effectively on the large number of petitions coming 

^^bid. 

29 
Frederick Pollock, The History of Fnglish Law Before the Time 

of Edward I, Vol. I (Boston: Little, Brown and Co., 1895), p. 176. 
30 

T . F . T . P l u c k n e t t , A C o n c i s e l l i s t o i -y of t h e Common Law 
( B o s t o n : L i t t l e , Brown and C o . , 1 9 5 6 ) , p . 178 . 
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into Parliament and the King's Council, Edward established large panels 

of "receivers" and "triers" of petitions which were set up at the 

31 
beginning of every Parliament, What happened to a petition after 

having been received seems somewhat in dispute among historians, but 

the common practice was for the "triers" to determine which court would 

32 
hear a particular petition, A variety of addresses have been noted on 

petitions to include not only the King and his Council, but also Parlia

ment and sometimes the Chancellor and in a few instances some other 

33 
household official. 

It seems clear, however, that the "triers" really determined in 

a significant degree, cases and petitions which appeared before them, 

since in all ordinary cases, their responses was in the nature of a 

"preliminary order" and the petition on which it was based was prima 

facie the case," " Most petitions were tor redress ot grievances which 

the petitioner believed could not be remedied in the ordinary courts. 

The usual response of the "triers" was to hold that the existing law was 

sufficient and remand a case or petition to a lower or local court, 

35 
" , , . a virtual refusal of the petition." Cases which the "triers" 

31 
Ibid., p. 170; see also J. E. A. Jolliffe, The Constitutional 

History of Medieval England (New York: D. Van Nostrand Co., Inc., 1937), 
pp. 365-366. 

32 
C. H. Mcllwain, The Hî 'h Court of Parliament and Its Supremacy 

(New Haven: Yale University Press, 1910), pp. 198-199. 
33 

Plucknett, Concise History, p. 179. 

Mcllwain, op. cit., p. 200. 

•^^Ibid. 
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retained for hearing by one of the higher courts were, apparently, 

considered beyond the competence of the courts below. 

Petitions requiring hearing were referred to Parliament, and 

again, with the volume of petitions increasing, especially during the 

middle of the fourteenth century. Parliament organized a committee of 

Auditors which, from the reign of Edward III (1327-1377) onward, actually 

. , . 36 
tried the petitions. 

If a case was too difficult, the King's Council was called in--

those which "had the most grace in them were reserved for the King's 

37 
own ear," Later in the century many petitions came to be delegated to 

the Chancellor for final disposition. The overburdened King's Council 

began to delegate more and more matters to the Chancellor because it had 

a well-organized office staff which was long familiar with the judicial 

work of the Council. The staff had long issued many of the judicial and 

administrative writs to the King's officials at all levels of government. 

The Chancellory, therefore, "commanded the machinery which sooner or 

later would have to be set in motion to give redress to petitioners, 

and so nothing could be simpler than for the Council to transmit the 

petitions addressed to it to the Chancellor, sometimes endorsing them 

38 
with a brief instruction on what to do." During this period petitions 

were not sent to the Commons; it was not until after Henry IV that this 

•^^Ibid., p. 198. 

^^Ibid. 

38 
Plucknett, Concise History, pp. 180-181. 
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practice occurred and, even then, the Commons' powers were primarily 

39 
related to answering them. 

In reaction to the strong rule of Edward I, the barons introduced 

a clause into the coronation oath of Edward II (1307-1327) by which he 

pledged himself to observe such laws as should be determined by the 

40 
communality of the realm. During the minority of Edward III, there 

developed the practice of occasionally permitting petitions to be passed 

as bills Into statutes. It was not that the petition itself actually 

became a statute, in and of itself, as petitions did not ask for 

legislation but rather for redress of a particular grievance. When 

redress was something the monarch was bound to give, in right, the 

triers would send it to the "high Court of Parliament" and favorable 

action there could possibly result in the establishment of a general 

41 
rule: that is legiblation, and therefore was entitled to a position 

among the statutes. 

By the time of Edward III a few petitions had been presented by 

the Commons itself, and while these might reasonably have been expected 

to have received priority over those presented by individuals, there was, 

43 
however, little to distinguish treatment accorded them. Those petitions 

39 
Mcllwain, op. cit., p. 203. 

David H. Wilson, A History of England (Chicago: Holt, Rinehart 
and Winston, Inc., p967), p. 166. 

41 
Mcllwain, op. cit., p. 205. 

42 
Ibid., p. 204, citing Gneist, Constitutional History, Vol. II, 

pp. 12-13. 
43 
Ibid., pp. 207-209; by the end of Henry VI's reign Commons could 

impose a "bill" instead of a petition; see notes 58 and 60 below. 
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which the triers felt deserved the extra attention of Parliament, or the 

King, had, during the reign of Edward III, come to be placed by the 

Commons on a separate roll with the heading "Communes Petitions," 

They were expected to, and typically did, receive special consideration 

from the King, his Council, or both, as possible legislation. 

In the reign of Edward I almost all the parliamentary acts had 

originated with the King or his Council, but during the weak reign of 

Edward II, when much of the time the barons had control of the government, 

the royal officials often did little more than draft the statutes or 

ordinances for Parliament to pass upon. As early as 1309 in Edward II's 

reign, the Commons asserted their power and rights by granting a 

subsidy "upon this condition that the king should take advice and grant 

45 
redress upon certain Articles in which their grievances were set forth," 

Some provisions of the Articles of Stamford, as they were called, were 

simply reiterations of various contents of Magna Carta, Edward II 

appointed, in 1310, a group of twenty-one "Lords Ordainers" to draw up a 

scheme of reform to answer grievances. The practical solution of the 

"ordainers," however, was to declare the Articles of Stamford illegal and 

46 
then to present their reform measures as the Ordinances of 1311, These 

Ordinances, much like a simple compromise, while generally beneficial, 

still hinged on the royal prerogative. 

44 
Plucknett, Teutonic to the Present, p. 152. 

45 
Ibid., p. 155. 

46 
Ibid., p, 156. 
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Any gains that had been realized through the Ordinances of 1311 

and the Articles of Stamford were lost eleven years later when the 

baronial opposition, in revolt against the Crown, was defeated at the 

Battle of Boroughbridge, and the Statute of York of 1322 was issued 

47 
repealing the Ordinances of 1311, One provision Indirectly affecting 

the right of petition provided that subjects themselves could do nothing 

to limit the royal prerogative: 

And that henceforth and forever at all times every kind of 
ordinance or provision made under any authority of commis
sion whatsoever by subjects of our lord the king or of his 
heirs against the royal power of our lord the king or of 
his heirs, or contrary to the estate of the Crown, shall ,Q 
be null and shall have no validity or force whatever, , , . 

That statute asserted that all matters affecting the crown were to be 

determined by the King " . . . with the consent of the prelates, earls, 

and barons, and of the community of the kingdom . . . " assembled in 

49 
Parliament only " . . . as has been accustomed in times past." 

Edward II had applied this principle a year earlier by forbidding a group 

of magistrates from gathering together to discuss matters affecting the 

crown. 

In the first year of the reign of Edward III, the knights and 

burgesses asked that their petitions be considered as legislation and 

passed into statutes. The regularity with which Parliament met under 

'̂̂ Ibid. 

48 
Stephenson and Marcham, op. cit., p. 205. 

49 
Ibid., this provision had a more direct affect upon freedom of 

assembly. 

M. M. Knappen, Constitutional and Legal History of England 
(Hamden, Conn.: Archon I>ooks, 1964), p. 256. 
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Edward III, confirmed the power of the Commons, by affording them an 

opportunity for the frequent exercise of their power. Twice already it 

had been declared by statute that Parliament should be held annually, 

most recently by section twenty-nine of the repealed Ordinances of 1311. 

Therefore, with Edward III badly in need of money, in 1330, it was 

enacted: "A Parliament shall be holden every year once, and more often 

if need be:" and again in 1362: "For redress of divers mischiefs and 

grievances which daily happen a Parliament shall be holden every year, 

as another time was ordained by statute." These acts were readily 

taken advantage of by the Commons for legislation and other groups with 

petitions waiting for presentation. In 1340, a committee, consisting 

of the Archbishop of Canterbury and other bishops, barons, twelve 

knights, and six burgesses was appointed to convert any petitions and 

52 
answers which they considered fit into statutes. To defray the enormous 

expenses of his wars, Edward III was constantly compelled to exhaust his 

personal revenues and also to turn to Parliament. Therefore, during the 

53 
fifty years of his reign. Parliament met some forty-eight times. By 

the end of his reign a great deal of the legislation which passed 

Parliament came from that body itself rather than from the King or his 

Council. 

A method Parliament began to use successfully during the reign 

Maitland, on. cit., pp. 177-178. 

52 
Plucknett, Conci?re Hiptory, n. 162. 

53 
Plucknett, Teutonic to Prerent, n. 158. 
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of Edward III in securing redress was that of conditional grants, 

appropriating supplies and providing funds for the King's wars. Before 

Richard II it had been common for the King to wait until the last day of 

the session before answering petitions, thus forcing Parliament to adopt 

a position of first conciliation so that by then supplies had been 

granted. Because of his tremendous popularity at home, Parliament's 

disadvantage led it to attempt to force Richard to grant answers to 

petitions before supplies and funds would be provided. But in 1387 King 

Richard's judges declared this to be derogatory to the King's prerogative, 

and any further action would be high treason and such propagators would 

54 
be guilty of treason. Furthermore, the efforts of Parliament during 

his reign were successfully voided by the King's officers, who, since 

the King had waited until the last day of Parliament to answer petitions, 

would enter acts of Parliament on the rolls, differing materially from 

what had actually been petitioned for. 

Parliament, no doubt, considered this an affront because in 

1414 it obtained a definite pledge from Henry V that nothing should be 

added to petitions beyond that which was included in them: 

Our sovereign lord, your humble and true lieges who have 
come on behalf of the commons of your land, pray your 
righteousness that--whereas it has ever been their liberty 
and freedom that no statute or law should be made unless 
they have thereto piven their assent, and in consideration 
of the fact that the commons of your parliament, have the 

^"^Ibid., np. 171, 186-187. 

See A. F. Pollard, The Evoludion of Parliament (London: 
Longmans, Green and Co., 1926), n. 36f; and Mcllwain, op. cit., p. 211. 
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power of assenting as well as of petitioning--from this 
time forward, on complaint by the commons asking remedy 
or else by written petition, no law shall thereupon be 
made and engrossed as a statute and a law with either 
additions or subtractions which in any particular or 
particulars change the meaning and intent as requested 
by the mouth of the speaker or the aforesaid petitions 
drawn up In writing after the manner aforesaid, without 
the assent of the aforesaid commons.^^ 

The King seemingly gives in by saying: 

The king grants of his especial grace that, in connection 
with the petitions of his commons, nothing contrary to 
their request shall henceforth be enacted, whereby they 
shall be bound without their assent; saving always to our 
liege lord his real prerogative to grant and deny what c-i 
may please him of their petitions and requests aforesaid . , . 

It is to be remembered that although petitions might become enacted 

into statute, the King's officers had always exercised considerable 

discretion by basing legislation only in a very general way on the subject 

matter of petitions. The protest here was over the drastic actions of 

the King's officers in altering what had been enacted by Parliament 

when the statutes were engrossed. And it should be noted that the King's 

answer took care that it would only cease the latter and not the former. 

Even so, in the fourteenth century legislation had been "at the request 

of commons;" it would seem now to be "by the authority of common." 

Under Henry VI a further and final step was taken by what is commonly 

58 
referred to as the substitution of bills for petitions. 

Stephenson and Marcham, op. cit., p. 265. 

Ibid. 

58 
George B. Adams, Constitutional History of Fngland (New York: 

Holl and Col, 1947), p. 227: see note 43 above and 60 below. 
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Perhaps a more Important petition had occurred during the reign 

of Henry IV, the Petition of Thirty-one Articles (1406). The domestic 

scene was one of general di.cruntion, conditions which probably influenced 

Henry to accede to the Articles. Of particular importance here is 

Article VIII in which the King "considering the wise governance of other 

well governed Christian princes, and conforming himself thereto," was to 

assign two days in the week for the reception of petitions, "it being a 

most honorable and necessary thing, that such of his lieges as desired 

59 
to petition him should be heard." But the last Article provided its 

own limitation as it held that the Articles should be in force only until 

the close of the next Parliament. 

In the latter part of the Fourteenth Century, the Commons had 

attempted to fix it so that petitions involving a change in the law 

should be determined by itself. For the time being, the "receivers and 

triers" of petitions continued to be appointed by the monarch from among 

the Lords of Parliament in most cases. Gradually however, the "High 

Court of Parliament" ceased to be the resort of suitors who desired a 

remedy for "individual" grievances, and by the time of Henry IV they 

addressed themselves to Commons, both houses of Parliament, or the King 

in Council. From these proceedings modern private bill procedures 

60 
began. 

59 
Plucknett, Teutonic to Present, p. 192. 

See G. 0. Sayles, The Medieval Foundations of England 
(New York: A. S. Barnes and Co., Inc., 1961) pp, 461-463 for a discussion 
of the early evolution of private bill procedure; see also notes 43 and 
58 above. 
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While petitions were routine for the span of English history 

after the reign of Henry VI, it was not until 1571 that public petitions 

for change became so numerous that a Committee of Grievances, to which 

61 
petitions were referred, was created by the House of Commons. 

In the Seventeenth Century the organization of petitions became 

a method of propaganda, and some of the most fundamental political ideas 

of the period are found in them. James I had not even met his first 

Parliament when he was presented with the Millenary Petition of 1603. 

The fact that it was part of the Puritan movement caused James to oppose 

it from the outset. The petition, purported to bear the signatures of 

a thousand puritan ministers, asked for reforms within the Church. Some 

of these James consented to, but ten of the men who had presented the 

Petition were committed to prison, "the judge having declared in the 

Star Chamber that it v/as an offense fineable at discretion, and very 

63 
near to treason and felon, as it tended to sedition and rebellion. 

The puritans vjere only one of a number of groups dissatisfied 

with James I. Parliament now began a long struggle over the royal 

prerogative. When James I, in his first Parliament, challenged the 

64 
right of that body to determine the qualifications of its own members. 

The committee v;as enlarged in 1640; Smellie, op. cit. , p, 98. 

Henry Hal lam, Constitutional History of England (New York: 
Harper and Brothers, 1873), p. 172. 

^^bid. 

Adams, op. cit., p. 272. 
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a conflict immediately arose, during which, the King asserted that the 

6 S 
Parliament derived all matters of privilege from him and by his grant. 

Parliament immediately initiated a protest of their rights and liberties 

entitled a "form of Apology and Satisfaction to be Delivered to His 

Majesty." It decl.-red that Parliament's "privileges and liberties are 

our right and due inheritance, no less than our very lands and goods." 

The point being made was that the monarch possessed no grounds upon which 

6ft 
to withdraw any right of Parliament. The King was forced to retreat 

from his attem.pt, but he had no intention of conceding his supremacy. 

Two years later, the King was to receive some encouragement when, in the 

Bates Case (1606) the Court of the Exchequer based its opinion on the 

right of royal prerogative, that is, decisions as weighty as a statute 

69 
or ordinance might be enforced without the concurrence of Parliament. 

The Six Statutes and the Petition of Right, 1628 

What came to be called the "six statutes" are generally considered 

to be fourteenth century interpretation of Magna Carta which originated 

either as a petition or as a statute which, itself, may have been the 

result of a petition. These statutes, generally lumped under a broad 

Ibid. 

Plucknett, Teutonic to Present, n. 334. 

67 
Stephenson and Marcham, £Pj—ili-L* ' f * ^"^^' 

Adams, on. cit., p. 273. 

69 
Plucknett, Concise History, p. 52; for a record of the Bates 

Case see Stephenson and Marcham, op. cit., pp. 435-437. 

http://attem.pt


31 

category of per legem terrae, developed English law's most impressive 

concepts of personal liberty, or, in their own sense, "rights of the 

subject," These statutes, notably, all find their roots in the 

thirty-ninth chapter of Magna Carta through various interpretations 

developed during the thirteenth and fourteenth centuries. It became 

the practice in several very important cases concerning personal 

liberties that counsel would cite not only Magna Carta, but also the 

Six Statutes. They also became bases for petitions themselves. 

A brief review of the interim period of the development of the 

Six Statutes and the reign of Charles I, specifically, shows that there 

grew to exist a very real disagreement between the Crovm and the Commons 

as to just exactly what they entailed; that is, what, as a result of the 

developments since Magna Carta, were the rights of the subject? The 

King felt that they all hinged on his pieiogaLivej but a more enlightened 

subject knev; better--that there was a higher law to which even the King 

should be subject, and he called it common law. That was what, he felt, 

Magna Carta had been all about. But what the King, nor perhaps the 

people, had not been completely aware of was that feudalism was a dying 

system. 

Charles I had inherited a war with Spain, and when he discovered 

he needed more money to continue all his expenses of government, he was 

The Six Statutes established such rî ;hts as habeas cornus 
and jury trial, see note 18 above; for a general discussion of the Six 
Statutes see Faith Thompson, Marina Carta: Its Role in the Making of the 
English Constitution (Minneai-'ol i s: University of Minnesota Press, 1950), 
pp. 153-155, 189-190. 
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forced to turn to Parliament. In the past few reigns, Parliament had 

come to realize just how great a power had devolved upon it and, for 

multifarious reasons, refused Charles the money. By 1626, with his 

domestic and foreign policies continuing to flounder, Charles issued 

the Forced Loan which v:.̂. to be collected just as though Parliament had 

voted it. Many of the r.entry refused to pay and Charles retaliated 

with threats of imprisonment. Parliament's differences over the law 

resulted in virtual mart'.il law, Charles had so thoroughly asserted 

his prerogative as King that Parliament found itself in a quandary. It 

had generally been assumed before Charles I that rights of the subject 

were on a steady rise and were established in a state of near permanence, 

But in his address on March 17, 1628, which opened the 1628 Parliament, 

Charles set his prerogative in a definite perspective with all the 

liberties Parliament had long struggled for: 

There is none here but knows that common danger is the 
cause of this parliament, and that supply at this time, 
is the- chief end of it . . . Every man now must do 
according to his conscience; v;herefore, if you [which 
God forbid"! should not do your duties in contributing 
what the state at this time needs, I must, in discharge 
of my conscience, use those other means, which God hath 
put into my hands, to save that which the follies of 
particular men may otherwise hazard to lose. Take not 
this as a threatening [for I scorn to threaten any but 
my equalsl, but an ai'monition from him that, both out 
of nature and duty hath most care of your preservations 
and orosf-erit J es . ̂ '̂  (Brackets in auote.) 

Stephenson and Marcluiin, op. cit., Ordinance for Levying Custom.s, 
pp. 447-448; see also Wilson, op. cit., p. 382. 

72 
Plucknett, Teutonic to Present, r>p. 336-367, citing John 

Rushworth, Historical Col lectii'ns, Vol. I (London, 1721-22), pp. 480-484; 
in 1625 the Commons had proposed a bill giving Charles tunnage and poundage 
for one year inMoac^ of for 1 i fC (as vjas tvpical) but V7as dissolved before 
the bill was passed and at tli-' openin;; of Parliament in 1628 Charles had 
delievered a similar threat emphasizing his prerogative; see Stephenson 
and Marcham, op. cit., p. 447. 
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Parliament must have been impressed by the tone of the King's address, 

but having met a few days prior to the convening of this session, the 

most active leaders. Sir Edward Coke and Sir Robert Phelips, Thomas 

Wentworth and John Selden, concurred in the opinion that the "violated 

73 
rights of the subject must be vindicated." It is significant that 

these leaders had been among those imprisoned for not paying the King's 

74 
1627 Forced Loan. Uppermost in their minds must have been the threat 

to liberty of the subject in the four respects eventually to be set forth 

in the Petition of Right: the forced loans, arbitrary arrest and 

imprisonment, billeting of soldiers, and martial law. To Parliament, 

the second seemed the most dangerous, for through its exercise the King 

not only threatened individual liberties, but the very existence of 

Parliament as an effective body for redress, Charles had made it all 

too clear what he considered to be the role of Parliament in government. 

With determination. Parliament immediately resolved itself into a 

Committee of Grievances to consider "the liberty of the subject in his 

person and in his goods." 

Then for two months the attention of both Houses, either in 

conference or separate debate, was almost exclusively devoted to the 

73 
Thompson, op. cit. , p. 336, citing S. R. Gardiner, History of 
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subject of a petition to the King for a declaratory confirmation of these 

liberties. In the meantime Commons, anxious not to give the King any 

just cause of offense, unanimously voted an unusually large amount of 

five subsidies, while declining to pass a regular money bill until their 

grievances should be addressed. With the King presently appeased. 

Parliament proceeded with their more pressing question: how may their 

personal liberties best be protected? There were several alternatives 

readily open to them, among which was the King's royal word not to 

arrest anyone without just cause, or to ask a simple confirmation of 

Magna Carta and the Six Statutes. But Sir Edward Coke warned the House 

to proceed by bill: 

Was it ever known that general words were a sufficient 
satisfaction to particular grievances: the King's 
answer is very gracious; but v;hat is the law of the 
realm? th?t "•'s r̂ p qv.estion. T put no diffidence in 
his Majesty; the King must speak by a record, and in 
particulars, and not in general. Let us put up a 
Petition of Right; not that I distrust the King, but 
that we cannot take his trust but in a parliamentary 
way.''® 

The Petition was drawn up by the Commons. There was an attempt 

by the Lords to amend it by adding, "We present this our humble petition 

to your Majesty with the care not only of preserving our liberties, but 

with due regard to leave entire that sovereign power wherewith your 

majesty is intrusted for the protection, safety, and happiness of the 

See note 68 above. 

See Thompson, op. cit. , p. 337. 
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79 
people." Immediately heated debate swept the Commons condemning the 

suggestion of "Sovereign power" for the King embodied in their petition. 

Sir Edward Coke's remarks are characteristic of the debate: 

• . . Magna Carta Is such a fellow that he will have no 

sovereign, I wonder this sovereign was not In Magna Carta, 
or in the confirmation of it. If we grant this, by 
Implication we give a sovereign power above all these 
laws. Power in law, is taken for a power with force; 
. . . It is repugnant to our petition; that is, a Petition of 
Right, grounded on Acts of Parliament. (Italics in quote.) 

After prolonged debate, much of it in conference, the Lords passed the 

Commons' petition without changing it substantially. In the meantime 

Charles had conferred with two chief justices, Nicholas Hyde and Thomas 

Richardson, to determine whether, if he allowed the petition of the 

Commons to pass into law the king would be restricted from "committing 

or restraining a subject, for any time or cause whatsoever, without 

81 
showing cause?" To this the judges replied: 

Every law after it is made, hath its exposition, and so this 
petition and answer must have an exposition, as the case in 
nature thereof shall require to stand with justice; which 
cannot particularly be discovered until such case shall 
happen. But although the petition be granted, there is no 
fear of conclusion as is intimated in the question."'^ 

Even with this near commitment to support the King in any future clash 

with the petition, Charles decided to attempt a diversionary tactic 

79 
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when he stood before the House of Lords on June 2, 1628, and answered, 

The King wllleth that right be done according to the laws 
and customs of the realm; that the statutes be put in due 
execution, that his subjects may have no cause to complain 
of any wrong or oppressions, contrary to their just rights 
and liberties, to the preservation whereof he holds himself 
as well obliged as of his prerogative,"^ 

Commons considered the King's evasive answer a virtual refusal to admit 

to petition into law and retaliated with a swift impeachment of the 

King's minister, Dr, Roger Mainwaring, and was proceeding with the 

impeachment of the King's favorite advisor of the Privy Council, the 

84 
Duke of Buckingham, when on the joint application of the Commons and 

Lords the King gave his assent, and the Petition of Right attained the 

sanction of law. It would be easy to assess the Petition of Right as 

a legitimate petition for redress of gross arbitrariness on the part of 

the Crown, but history has recorded that the document commanded no real 

substantial adherence. George Burton Adams offers an interesting 

evaluation: 

The Petition of Right was . . . not a statute, though it 
was a matter of record. It was rather, if its historical 
antecedents be regarded and some irregularities of form 
be disregarded, to be classed technically and in binding 
force with judicial decisions. As a matter of fact, in time 
to come it was not regarded with any exactness as making 
law. Its important provisions had to be reenacted before 
the close of the century. It is as a constitutional docu
ment that its significance is greatest, and in this respect 
it is a sign of what was taking place rather than the record 
of a definite advance. . . . [it's] historical value is to 
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be found chiefly in the precedent which it established In 
the struggle of that century of the parliamentary coercion 
of the King in constitutional interpretation, and in the 
assertion which it madp in a most striking manner of the 
supremacy of the law. "̂  (Brackets added.) 

Certainly what had happened was that the King's prerogative had 

been relegated to a position somewhat inferior to common law, or at 

least, there was a renewed standard placing certain bounds on the King's 

control over Individual liberties. More important, grounds were 

reestablished on which grievances could be redressed. And now, unlike 

Magna Carta, these grounds had the sanction of an Act of Parliament, 

regardless of what real effect the document had. But a newer trend can 

be observed at this juncture. Parliament became the object of a greater 

share of the petitions after this date, and perhaps rightfully so, for 

they were controlling a greater share of the government and therefore 

must be responsible for more public grievances. Their approach to 

petitions was not unlike that of the King, but it was notably less 

arbitrary. It can be noticed that the practice of assembly became more 

and more a common occurrence than before the Petition of Right. Assembly 

as a political gesture, prior to the Petition of Right, had been practi

cally non-existent except in such instances in which barons or other 

segments of the gentry met to discuss some anticipated action. But now 

there had been an essential change in England; the King's arbitrary 

prerogative had lost much of its pov.'er, and individual liberties, which 

the government was specifically obligated to preserve, were a matter of 

85 
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legal record. 

Jhe Act Against Tumultuous Petitioning, 1661 

The decades after the passage of the Petition of Right in 1628 

saw England endure violent partisanship, religious tumult, civil war, 

regicide, and the eventual restoration of the Stuarts. After the Long 

Parliament convcaod (1640-1660), many petitions, frequently signed by 

large bodies of people, were presented to the King and to Parliament. 

That the monarch occasionally gave instructions to have some of the 

petitions presented to him answered favorably when the Commons opposed 

redress created hostility between the two bodies. Occasionally, petition: 

were even accompanied by their signers, and in those tense years the 

deluge of such petitions, on political and religious subjects, made the 

situations even more tense. These were the years which resulted in the 

civil war followed by the harsh rule of the Commonwealth under The 

Protectorate. There v;ere, to be sure, some royalist uprisings--with 

accompanying petitions claiming the unjust loss of properties after 

Charles I's execution. 

To add to the problem regicides were severely punished after the 

restoration of Charles II to the Crown in 1660. Upon the restoration of 

the Stuart dynasty, the Act for the Preservation of the King was passed. 

It began with the phrase, "The Lords and Commons assembled in Parliament, 

deeply weighing and considering the miseries and calamities of well nigh 

86 
twenty years before your Majesty's happy return. . . . " Certainly 
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these years had been confusing; and Parliamentary business had been 

plagued by problems its various schisms created. But one thing was 

certain. Parliament hid been the supreme governing body, and it 

remembered it when it wrote Section VI saying, " . . , this Act , . . 

shall not extend to deprive either of the Houses of Parliament . , , 

[the power of] repeal or alteration of any old or preparing any new laws 

87 
or the redressing of any public grievances, , . ," (Brackets added,) 

Regardless of the anticipated peace, the problem of petitioners 

and the disorders they caused prompted Parliament, immediately after 

acting on the Act for the Preservation of the King, to enact the Act 

Against Tumultuous Petitioning (1661) placing very severe restrictions 

on petitioning. The Act did not do away with petitions altogether, but 

placed such restrictions on the presentation as to make the process more 

an administrative affair and much less the political action it had 

formerly been. The Act began on a rather solemn note: 

Whereas it hath been found by sad experience that tumultuous 
and other disorderly soliciting and procuring of hands by 
private persons to petitions, complaints, remonstrances and 
declarations and other addresses to the king, or to both or 
either Houses of Parliament, for alteration of matters 
established by law, redress of pretended grievances in Church 
or State, or other public concernments, have been made use 
of to serve the ends of factious and seditious persons 
gotten into pov;er, to the violation of the public neace, and 
have been a great means of the late unhappy wars.°° 

Henceforth the contents of any petition had to have been previously 

approved by three justices of the peace or the grand jury of the county, 

87 
Ibid., p. 65. 

Ibid., p. 66. 



40 

and In London, by the lord mayor, and comiiKn council. No petition could 

be signed by more than twenty or delivered by more than ten persons. 

Penalty for violation was a fine of one hundred pounds and three months 

imprisonment. The following year a simil iir Act was passed to curb the 

"frequent abuses in printing seditious, tjcasonable and unlicensed books 

89 
and pamphlets, , , ," The Act was later countered, though not voided, 

in 1669 when the Commons passed a resolution. 

That it is the inherent right of every commoner in England 
to prepare and present Petitions to the House of Commons 
in case of grievance, and the House of Commons to receive 
the same. That it is an undoubted right and privilege of 
the Commons to judge and determine concerning the nature 
and matter of such petitions, how far they are fit or unfit 
to be received."^ 

When in 1679 the struggle over the Exclusion Bill grew heated and Charles 

dismissed Parliament, backers of the Green Ribbon Club in the country 

sent many petitions to the King to get him to recall Parliaiueut to enact 

the bill. The supporters of the Crown got up counter-petitions whose 

signers abhorred the idea of any attempt to encroach on the royal 

prerogative in the matter of calling Parliament. These two factions thus 

91 
became known as the "Petitioners" and "Abhorrers." Late in December 

of that year, a royal proclamation was thereupon issued, forbidding all 

92 
persons to sign such petitions under pain of punishment. This action 
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did check, but did not prevent entirely, the presentation of those 

petitions. 

Bill of Rights, 1689 

A later conflict, in 1688--just three years after the accession of 

93 
James II--resulted In the Petition of the Seven Bishops and their trial. 

Actually, the original issue had been the King's issuance of the Decla

ration of Indulgence a second time. But when the primate and six other 

prelates petitioned against this order, presenting their petition to the 

King, it was pronounced a seditious libel. The Seven Bishops were 

initially sent to the tower for their "sedition," But when they were 

later brought to trial the issue became, in addition to the legality 

of the suspending power of the King (which was the basis for the Decla

ration of Indulgence), the right of the subject to petition the King. 

After all the evidence had been presented. Chief Justice Wright, in 

summing up the information, said in part. 

Now, gentlemen, anything that shall disturb the government, 
or make mischief and a stir among the people, is certainly 
within the case of Libellis Famosis; and I m.ust in short 
give you my opinion, I do take it to be a libel. Now this 
being a point of law, if my brothers have anything to say 
to it I suppose they will deliver their opinions.^^ 

Justice Holloway, noting that it was "not according to the course of the 

Court" to say anything after the Chief Justice summed up the evidence, 

offered a different question for consideration. 
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The question Is, whether this petition of my lords the bishops 
be a libel or no. Gentlemen, the end and intention of every 
action Is to be considered; and likewise in this case we are 
to consider the nature of the offense that these noble persons 
are charged with. It is tor delivering a petition, which, 
according as they have made their defence, was with all 
humility and decency that could be; so that if there was no 
ill intent, and they were not , , , men of evil lives or the 
like, to deliver a petition cannot be a fault, it being the 
right of every subject to petition. , , , But if there be 
nothing in the case that you find, but only that they did 
deliver a petition to save themselves harmless, and to free 
themselves from blame, by showing the reason of their diso
bedience to the king's command, which they could not in 
conscience give obedience to, I cannot think it is a libel. . . 95 

Holloway and Powell split the Court and convinced the jury. It returned 

a verdict of acquittal on June 30, 1688. In the rapid events which 

followed the acquittal of the Seven Bishops, the majority of the English 

seemed to turn against James II. Lord Macaulay explains. 

The prosecution of the bishops is an event which stands 
by itself in our history. It was the first and last 
occasion on which two feelings of tremendous potency--two 
feelings which have generally been opposed to each other, 
and either of which, when strongly excited, has sufficed to 
convulse the state--were united in perfect harmony. Those 
feelings were love of the church and love of freedom. . . . 
The names of whig and tory were for a moment forgotten. 
The old exclusion!St took the old abhorrer by the hand. 
Episcopalians, presbyterians, independents, baptists, 
forgot their long feud, and remembered only their common 
protestantism and their common danger.^" 

In December 1688 James II fled to France and on February 13, 1689, 

William and Mary were proclaimed joint sovereigns. Then Parliament 

enacted, with William's assent, the Claim of Right which was to be a 

renewal of all the laws and liberties which James II had violated. There 

95 
Ibid., Justice Powell delivered a similar statement to the Jury. 
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were many factors which led to this enactment, but the trial of the Seven 

Bishops must be credited with the final part of activation. Many rights 

and laws were affirmed or reaffirmed, but the most important to note here 

deal specifically with the secondary Issue of the Seven Bishops' trial: 

And whereas his Royal Highness William , . , declare: 
That It Is the right of the subjects to petition the 

king, and that all imprisonments and prosecutions for such 
petitioning are contrary to law. 

That for redress of all grievances, and for the 
amending, strengthening and preserving of the laws. Parlia
ment ought to be freonently called and allowed to sit, and 
the freedom of speech and debate secured to the members."^ 

On December 16, 1689, the famous Bill of Rights was issued. 

This document is much like the earlier Claim of Right, following about 

the same order, but a closer inspection yields something very important: 

the Bill of Rights is noticeably a much more modern-looking document. 

The right to petition is reiterated in essentially the same language: 

"That it is the right of the subjects to petition the king, and all 

98 
commitments and prosecutions for such petitioning are illegal." 

Regardless of this new development, the King and Parliament did 

not always live up to the Bill of Rights. In fact, whenever a petition 

offended them, they simply ignored it or took years to grant settlement. 

It took ten years--1690 to 1700--to settle the Bankers' Case, which held 

that a subject had the right of petition against the King for breach of 

99 contract. And in 1701 the Commons imprisoned a Kentish grand jury 

97 
Browning, op. cit., pp. 636-638. 

98 
Ibid., p. 123. 

99 
Plucknett, Concise History, p. 246. 



44 

until the end of that session of Parliament for petitioning Parliament to 

grant the King bills of supply. In 1772 a large number of clergymen 

and lawyers petitioned for relief from subscribing to the thirty-nine 

Articles of Religion of the Anglican Church and were rejected by a large 

majority of Commons, 

In 1779, however, there was a widely organized effort to obtain 

parliamentary reform which originated the modern system of petitioning 

with general associations created to give effect to a common goal by use 

of petitions to be followed by proponents making like motions with 

102 
Parliament itself. There were many other petitions during this period 

which did not receive favorable replies from Parliament. Petitions were, 

however, the one method by which the unfranchised could take part in 

politics. This was to prove most important as eventually petitions 

played their role in the passage of the Great Reform Bill of 1832, and, 

103 
as in the Eighteenth Century, they were organized and not spontaneous. 
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Summaiy 

Subtly the right to petition for redress of grievances progressively 

evolved from a remote Anglo-Saxon appellate prescji I'tion, probably restricted 

to property, to a common law right and, with its inclusion in the English 

Bill of Rights, into a constitutional prercription. Witli its inclusion in 

the English Constitution, albeit unwritten, the colonial charters, and 

state constitutions, it was probably inevitable thc-.t the right of petition 

would eventually make its way into the United States Constitution. The 

Inclusion of the Right of Petition in the I'irst Auirndment is a great 

breaking point in its constitutional development: for the first time 

it becomes a part of a written fundamental document. 

concerned the legal eight hour work day. In 1936 an example deputation 
concerned the state of British defenses. And in 1955 an example depu
tation concerned the situation in the cotton trade. Emden points out 
two advantages deputations have over petitions: (1) "the number of 
deputations, although only representative of those having a grievance, 
can advance their case with more persuasiveness and authority than absent 
petitioners," and (2) the Minister "v;ho is the object of the deputation, 
if not more likely than Parliament to give a favourable answer, is more 
likely than Parliament to be in a position to give a prompt and definite 
one, based on an intelligent and possibly sympathetic, consideration of 
the representations urged upon him." 



CHAPTER II 

DEVELOPMENT OF THE RIGHT OF PETITION 
IN AMERICA: FROM COLONIAL TIMES 

TO ITS INCLUSION IN THE 
FIRST AMENDMENT 

The coming of the right of petition to America can only be viewed 

as a fortunate occurrence. Subtly but steadily it evolved from a common 

law right--one of the "ancient liberties" of Englishmen--into a consti

tutional prescription, in the process spinning-off a new freedom--assembly-

and aiding in the evolution of others, particularly speech and press. 

A content analysis of the colonial charters shows that petition 

appears, either specifically or as one of the "ancient liberties" of 

Englishmen, in over fifty provisions. It had a steady usage during the 

Immediate pre-revolutionary period culminating in its inclusion in 

several state constitutions of the revolutionary period. The dissolution 

of colonial legislatures, by the Crown or its colonial agents, during this 

era because of their propensity to petition for redress of grievances, 

was primarily responsible for the evolution of the right of assembly. 

English scorn for colonial petitions became a grievance in itself and was 

one of the precipitating causes of the declaring of independence by the 

colonies. Petition and assembly were hotly debated in the state ratifying 

conventions and were included in the proposed amendments accompanying 

the conditional ratification of the Constitution in two instances. And, 

most interestingly, assembly became a part of the Bill of Rights of the 

United States Constitution because of the slip of a man's tongue reviving 

old fears whereas petition is assimilated into the First Amendment almost 

46 
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automatically and without generating heated debate. 

Colonial Charters 

The history of the right of petition in America began at least 

as early as 1578 when Queen Elizabeth issued to Sir Humphrey Gilbert 

letters-patent authorizing colonization on the North American mainland 

and declaring that those emigrating under the terms of the patent 

II shall and may have, and enjoy all the privileges of free denizens 

and persons native of England. . , ," The Queen's letter goes on to 

provide that Sir Gilbert and his heirs may rule " . . . according to such 

statutes, lawes and ordinances as shall be by him . . . so always that 

the sayd statutes, lawes, and ordinances may be, as neare as conveniently 

2 
may, agreeable to the forme of the lawes and pollicy of England. . . . " 

Despite the lack, at the time, of a clear definition of what 

constituted the "liberties of an Englishman" and the subsequent diffi-

3 
culties in transplanting those liberties to a new environment. Sir 

Humphrey's letter was precedent setting, and most later patents and 

charters provided like guarantees relative to "the rights of Englishmen." 

The right of petition was a part of the common law, and as such it had now 

4 
been transplanted to the colonies where it became a tradition. 

Francis N. Thorpe (ed.), American Charters, Constitutions, and 
Organic Laws, 1492-1908, Vol. I (V7a£hinot(.>n: Government Printing Office, 
1908), p. 51. 
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The right to petition was manifested In two general ways and in 

two specific ways in colonial documents. Generally, as noted above, 

either a general negative reference was included forbidding the violation 

5 
of the "ancient liberties" of Englishmen and laws of England, or a 

general assertion that the colonists should enjoy all rights and liberties 

of Englishmen. In addition, petition appears, though less frequently, 

as a specific right, either as a direct or indirect aspect of some function 

of the apparatus of colonial government, or as a stated or implied part 

of appeal to the King personally or to his Privy Council. 

As a part of a general negative reference prohibiting the vio

lation of "ancient liberties" of Englishmen, petition is implied in at 

least twenty-seven colonial charters, patents, concessions or grants 

much in the same wording as the Letters Patent to Sir Humphrey Gilbert 

g 
(1578), cited above. In addition to the charters, patents, concessions, 

and grants which established colonies, authorized settlement, and 

regulated the government thereof, the colonists, when they found 

themselves outside the geographical bounds of a governing charter, 

often included a general reference forbidding the violation of ancient 

liberties in establishing a fundamental law on their own. Such wording 

is quite similar to that of the charters. The "Agreement of the Settlers 

See note 2 above. 

See note 1 above. 

See Appendix A below. 

Q 

See note 2 above. 
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at Exeter in New Hampshire," 1639, Is typical: 

We his loyal Subjects . . , considering with ourselves the 
holy Will of God and our own necessity that we should not 
live without wholesome Lawes and Civil Government , . , 
do In the name of Christ and in the sight of God combine 
ourselves together to erect and set up among us such 
Government as shall be to our best discerning agree
able , , , according to the liberties of our English 
Colony of Massachusetts, and , , , submit ourselves to 
such Godly and Christian Lawes as are established in the 
realm of England, , , ,^ 

By 1639 "the Liberties of our English Colony of Massachusetts," 

alluded to by the settlers at Exeter, had been confirmed in at least 

three charters, specifically related to settlements within the general 

Massachusetts area. The inhabitants on the Piscataqua River, also in 

New Hampshire, in 1641, likewise adopted a similar fundamental document 

combining themselves into a body-politic so that they too might enjoy 

the benefit of English laws and liberties. In 1681, the Governor of 

the Province of West New Jersey was forbidden to suspend laws enacted 

12 
to secure the liberties of the people of the province. 

The protection of "ancient liberties" in the colonies did not 

rest only on the many negative prohibitions against their violation. 

9 
Thorpe, op. cit., IV, 2445. 

^^Ibid., III, "Charter of New England," 1620, pp. 1832-1833; 
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As a general positive assertion that the colonists in Amciica should enjoy 

all rights and liberties of Englislmien everywhere, petition is again 

1 3 
Implied In at least fifteen colonial charters and, ap,.iin, typically in 

the same manner of wording as used in the Patent of Sir !iui:p!irey Gilbert, 

cited above. 

In addition to the two-fold general protections the right of 

petition enjoyed as one of the "ancient liberties" of Enj lislimen, it 

was further manifested in colonial documents as a specific right, either 

directly or indirectly, in relation to some aspect of local government. 

In three charters petition is obliquely brought on to the colonial scene: 

twice in a judicial context providing for the appeal of grievances within 

the colonial government apparatus to the colonial governor, and once 

in relation to the protection of Indians in Rhode Island and Providence 

Plantations. In Maine and Massacliusetts, two cliarters of almost 

identical wording give the colonial assembly the power to hear grievances: 

"which assembly shall have power to redress Grievances . . . according 

to the rights of the free-born Subjects of England, and as is usual in 

any of the King's Plantations in America." In addition to providing 

13 
See Appendix B below. 

See note 1 above. 

Thorpe, op. cit. , III, "Grant of the Province of Maine," 1683, 
p, 1629; and "Coiranission of Sir Edmund Andros for the Dominion of New 
England," 1688, p. 1866; in both instances it is very much a judicial 
procedure. 

Ibid., VI, "Charter of Rhode Island and Providence Plantations," 
1633, p. 3218; this is petition only in a most indirect sense. 

Ibid., I, "Charter of Delaware," 1701, p. 559; and V, "Charter 
of Privileges Granted by VJilliam Penn to the Inhabitants ol. Pennsylvania," 
1701, p. 3078. 
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redress of grievances, two things are important about these two charters. 

First, both reiterated that the redn ss oi grievances is a part of the 

rights of Engllslnnen as in Enj-.land, .UIM, second, both assume that it is 

"usual" in the other colonies. 

In the "Concession and Agrtir-ni. oC the Lords Proprietors of 

the Province of New Jersey," 1664, addicss for the redress of grievances 

is limited to representatives of free-holders: 

It shall be lawful for the representatives of the Free
holders, to make any address to the Lords touching the 
Governor and Council, or any of them, concerning any 
grievances whatsoever, or aiy other thing they shall 
desire, without the consent of the Governor and Council, 
or any of them.^° 

Even though redress here is limited to the representatives of 

free-holders, the charter provides ap;eal beyond the local government 

to the proprietory lords, which may concern anything, and does not 

require the prior consent of either governor or council: this is the 

essense of the right of petition. 

In addition to this instance of appeal to proprietory lords, 

there were seven provisions for appeal to the King or his Privy Council 

in colonial charters. Three of the charters provide appeal for redress 

19 
to the King in his Privy Council as a judicial action. Two of the 

charters provide automatic reviev; of colonial laws and ordinances by 

1 ft 

Ibid., V, 2544. 

19 
Ibid., Ill "Commission of Sir Edmund Andros for the Dominion 

of New England," 1688, p. 1866; The "Charter of Massachusetts Bay," 
1891, p. 1881-1882; and V, "Charters for the Province of Pennsylvania," 
1681, p. 3038. 
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20 
the Privy Council. Another charter provides for appeal for redress in 

21 
matters of public controversy between colonies. An early charter for 

Maine is Interesting because It ties together a general prohibition 

against the violation of English laws while reserving review to the 

crown: 

We do further of our special grace , , . grant unto our 
said dearest brother James . . , full and absolute power 
and authority to . , , rule all such subjects . , , 
according to such lawes orders ordinances direccions , , , 
[provided] such statutes ordinances and proceedings be not 
contrary to but neare as conveniently may be agreeable to the 
lawes statutes and government of this our realme of England 
and saving and reserving to us our heires and succesors ye 
receiving hearing any person or persons, of in or belonging 
to ye territoryes or island aforesaid, , , ,22 (Brackets 
in quote.) 

All in all there are at least fifty-four references to English liberties, 

including the right of petition in the colonial charters. They occur 

either as a positive grant, as a negative prohibition forbidding 

interference with those rights, as a direct or indirect provision for 

the exercise of the specific right of petition within the colonial 

apparatus, or as a direct or indirect provision for appeal of grievances 

to the throne. 

23 
Despite the fact that many patriotic historians and certain 

20 
Ibid., IV, "Commission of John Cutt," 1680, pp. 2449-50 and V, 

"Forme of Government for Pennsylvania," 1696, p. 3075. 
21 
Ibid., VI, "Charter of Rhode Island and Providence Plantations," 

1663, p, 322T7 
22 
Ibid., III, "Grant of the Province of Maine," 1663, pp. 1638-9. 

23 
See, for example, the writings of such patriotic historians 

as George Bancroft and Frederick Jackson Turner. 
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recent relnterpretations of our cî lonial past were and are "loathe to 

dwell upon the debt" which Amcrirm democracy owes to English institutions, 

and no matter what reservations Enjl'sh monarchs might have had about 

the provisions of colonial charters, t lie ships that brought settlers to 

America brought something moie whicli v;,.s not aboard the ships bringing 

settlers to South or Central Amcri(ci, French Canada, or even New 

25 
Amsterdam, Even today tlu- briefest juausal of those charters reinforces 

such a conclusion and the Fnĵ li sin,. n in America also assumed that such 

provisions as the often included guarantee of ancient liberties "meant 

something," or it would not have appeared so consistently in so many 

charters. 

Early Colonial Development 

At least a small part of that "something more" aboard English 

24 
See especially Leonard VJilliams Levy's recent Freedom of Speech 

and Press in Early American History: Legacy of Suppression (New York: 
Harper and Row, 1963). 

25 
See Ostrander, op. cit., p. 3 for the development of this thesis; 

despite the lack of the right to petition in ancient New Amsterdam there 
is evidence of a limited exercise of the right there--"The Petition and 
Remonstrance of New Netherland." In 1647 Peter Stuyvesant, in order that 
the colonists might be induced to contribute to government expenses, 
permitted the election of an advisory board. This board, over Stuyvesant's 
objections, drev; up two documents of protest to the Dutch government. 
The petition v/as a statement of the conditions c>f the colony and contained 
suggested remedies while the remonstrance v.'as a long essay which gave the 
facts and grievances upon v/hich the colonists based their appeals. The 
autocractic proceedings of the Govcinors v;c:re presented as were questions 
about the expenditure of colonial monies and the administration of justice. 
They also petitioned for a colonial assembly and asked that more farmers 
be sent over and for fairer trading riglits. Stuyvesant continued his 
autocractic rule until 1652 when the colony was given a "burgher 
government." See Alexander C. Flick, ed.. History of the State of New 
York, Vol. I (New York: Columbia University Press, 1933), pp. 302-307. 
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ships carrying settlers to America, but not aboard the ships of France 

or Spain, was colonial charters providing for the protection oJ basic 

rights as then construed. 

Despite the lack of clarity as to just what constituted the 

rights of a free Englishman, the failure to guarantee their provision 

within a few charters, the difficulties in transplanting rights to a 

new environment and possible hostility to those rights on the part of 

the monarchs and their agents in America, Englishmen in America thought 

like Englishmen at home and continued to defend their "ancient liberties" 

in America while demanding new ones. Several of the colonial legislatures 

early passed resolutions and bills proclaiming their possession of these 

rights. 

One of the more libertarian acts was the "Act for the Liberties 

27 
of the People" approved by the Maryland General Assembly in 1639. 

This act provided that "all Christian inhabitants of the colony, slaves 

excepted, shall have and enjoy all such rights and privileges and free 

customs . . . as any natural born subject of England hath or ought to 

28 
have and enjoy." However, it was in Massachusetts, where the people 

29 
had long sought a code of laws the purpose of which would be to 

See above, chapter , Note 23. 

27 
Robert A. Rutland, The Rirth of tlic Bill of Rights, 1776-1791 

(Chapel Hill: University of North Carolina Press, 1955), p. 14 citing 
William H. Browne, et al.. Archives of Maryland (Baltimore, 1883), I, p. 41 

Ibid. 

29 
Ibid., pp. 14-15. 
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guarantee "the free fruition of such liberties, immunities, and privileges 

as humanities, civilltie, and Christianitie call lor as due to every man 

30 
In his place and proportion: without impeachment and Infringement . , , , " 

that produced the first explicit declaration of rights in the colonies. 

This document, which appeared in 1641, called the "Body of Liberties," 

explicitly guaranteed freemen in Massachusetts the right of petition and 

implicitly guaranteed them the right of assembly: 

Every man whether Inhabitant or fforreiner, free or not free 
shall have libertic to come to any publique Court, Councell, 
or towne meeting, and either by speech or writing to move 
any lawfull, reasonable, and matoriall question, or to present 
any necessary motion, complaint, petition. Bill or informa
tion, whereof that meeting hath proper cognizance, so it 
can be done in convenient time, due order, and respective 

31 » » r 

manner.-^^ 

Further the evolution of freedom to petition was aided by the 

extensive exercise of the colonial right of appeal to the Privy Council, 

one of the most clearly recognized rights of Englishmen residing in 
32 

proprietory colonies. As noted above, this right was specifically 

provided for in Penn's Charter of 1681, the Concession of the Lord's 

Proprietors to the inhabitants of New Jersey, 1664, and implicitly 

provided in others. 

The right to petition came to be asserted in both the royal and 

30 
Zechariah Chafee, ed.. Documents on Fundamental Human Rights 

(Harvard: Howard University Press, 1951), Pamphlet 1, Preliminary Edition, 
p. 79. 

31 
Ibid., p. 81. 

32 
Evarts Boutell Greene, Provincial America, 1690-1740, Vol. VI 

of The American Nation: A History, ed. by A. B. Hart (28 vols: New York: 
Harper and Brothers, 1905); p. 12. 
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corporate colonies as well as the proprietory colonies, and during the 

reign of William and Mary, 1689-1702, the Privy Council declared that 

it was "the Inherent right" of the crown "to receive and determine 

33 
appeals" from all the colonies In America. Tt was, in effect, a right 

of petition vis a vis laws and actions of the colonial officials. 

One of the earliest of colonial petitions in response to an 

English law, as distinct from appeals to the Privy Council protesting 

a colonial law or some action of a colonial official, resulted from the 

Molasses Act of 1733. The Molasses Act laid a prohibitory duty on the 

importation of foreign sugar into the colonies, threatening the best 

34 
trade of the northern colonies. It provoked a petition from Rhode 

35 
Island. During the debate in Parliament upon receiving the petition. 

Sir John Barnard, speaking on behalf of the petitioning colony, said 

the colonists had a special claim to be heard by petition: 

the people of every part of Great Britain have a repre
sentative in the House who is to take care of their 
particular interests as well as of the general interest 
of the nation . . . but the people who are the peti
tioners . . . have no particular representatives in this 
House; and, therefore, they have no other way of apply 
or of offering their reasons to this, but in the way of 
being heard at the bar of the House by their agent here 
in England.36 

33 
Ibid., pp. 54-55. 

George Elliot Howard, Preliminaries of the Revolution 1763-1775, 
Vol. XIII of The American Narion: A History, ed. by A. B. Hart (28 vols: 
New York: Harper and Brothers, 1905), p. 106. 

35 
Greene, op. cit., p. 186. 

3f> 
Ibid., p. 186, citing Corbbett, Parliamentary History, Vol. VIII, 

pp, 1261-12667 
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The protest raised In the colonies and the resultant stormy debates in 

Parliament foreshadowed later developments in the relationship between 

the colonists and the Mother Country, Mr, John Conduit's reply to Sir 

John Barnard's pea set forth a theory of "virtual lejiresentatives" for 

the colonies which came to be accepted: "all a part of the people of 

Great Britain they are generally represented in this House as well as 

37 
the rest of the people are," 

Pre-Revolutionary Developments 

These speeches and resulting line of reasoning were the precursors 

of the deluge of colonial petitions to follow as the differences and 

resultant tensions between England and the colonists grew more formidable. 

The right of petition was used by the colonists as a chief means of making 

their grievances kno\-m to Parliament, and the fact that King and Parlia-

38 
ment ignored the petitions of the colonies became a grievance in itself. 

The differences between the colonists and England in political 

theory and practice were sharply accentuated in 1764 when the Sugar Act 

was passed. This act v/as, in essence, a bill proclaiming the government's 

39 
plans to begin strictly enforcing the Molasses Act of 1733. The result 

was to polarize opinion in the colonies resulting in more memorials, 

•̂ '̂ IMjd. , p. 187. 

38 
Richard L. Perry and John C. Cooper, Sources of Our Liberties: 

Documentary Origins of Individual Liberties in the United States Consti
tution and Bill of Rights (Nev; York: American Bar 1oundation, 1959) p. 229. 

39 
Hov/ard, op. cit., p. 105. 
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petitions, public meetings, and protests directed against both the contents 

40 
and imposition of the act. The former were opposed because of the 

41 
probable economic consequences and the latter for political reasons 

based largely on Sir John Barnard's earliei- argument vis a vis taxation 

A2 
and representation. 

In May, 1764, a Boston town meeting appointed a corranittee of five 

to prepare instructions for the town's representatives in the provincial 

assembly. Samuel Adams was given the instructions enjoining the repre

sentatives to use their "influence in maintaining the invaluable rights 

43 
and privileges of the province," and stating that the act "strikes at 

our British privileges, which as we have never forfeited them we hold in 

44 
common with our fellow-subjects who are natives of Britain. . . ." 

The instructions, the initial document of the American Revolution, 

included three principles: (1) it asserts the doctrine of "no taxation 

without representation;" (2) it claims the full rights of Englishmen; 

45 
and (3) it suggests a united protest of all the colonies, all of 

which came to have immense importance in the approaching struggle. 

A committee of the General Court was appointed to take up the 

instructions from Boston. The committee then submitted a memorial. 

^^Ibid., 109. / 

^^Ibid., pp. 110-111. 

See note 36 above. 

Howard, op. cit., p. 110, citing Hutchinson, History of 
Massachusetts Bay, III, pp. 106-107. 

Ibid., citing Otis, Right of the British Colonies (London ed.) 
pp, 100-105. 

Ibid., pp. 112. 



59 

adding a fourth principle that of nullification by highei- law, in the hope 

expressed that: 

it will not be considered a new doctrine that even the 
authority of the parliament of Gieat Britain is circum
scribed by certain bounds, which if exceeded, their acts 
become those of mere power without right and consequently 
void [for] it Is contrary to reason that the supreme power 
should have right to alter the constitution. This would 
Imply that those who are intrusted with sovereignty by the 
people have a right to do as they please.^^ (Brackets are 
in quote.) 

A letter of rebuke and the memorial were sent to the colonial agent in 

London, and a committee of correspondence was created to familiarize the 

other colonies with the action and to encourage them to take similar 

47 
actions. In June, 1765, a circular letter was sent out proposing that 

committees from each colony meet in New York, in October, to: 

consult together on the present circumstances of the 
colonies, and the difficulties to which they are and 
must be reduced by operations of tl.c acts of parliament 
for levying duties and taxes on the colonies, and to 
consider of a general and united, dutiful, loyal, and 
humble representation of their condition to his majesty 
and the parliament, and to implore relief.^" 

Meanwhile Parliament had proposed a stamp tax, and, on the 

petition of the Massachusetts House of Representatives, the governor 

called the general court to meet in October. The meeting resulted in 

a petition to the House of Commons containing a protest against the laying 

of stamp duties but failing to claim complete exemption from parliamentary 

Ibid. 

47 
Ibid., p. 114. 

48 
Richard Frothingham, The Rise oi the Republic of the United 

States, 7th ed. (Boston: Little, Brown and Co., 1899), p. 178n. 
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49 
taxation. 

The proposed Stamp Act (1764-1765) also evoked a rash of colonial 

petitions, first protesting the pending bill, and later the hill itself. 

Among those petitions protesting the pending legislation were an address 

to the King, a memorial to the Lords, and a remonsiranee to tbe Commons 

by the Virginia House of Burgesses claiming that exemption from taxes 

without consent was a "fundamental principle of the British Constitution" 

and that the colonists enjoyed "every right and privilege" which their 

^ • r 1 ^ 50 
ancestors enjoyed in England, 

The New York Assembly petitioned the Commons and sent a statement 

of grievances to the King and another to the Lords, The Rhode Island 

Assembly sent a petition to the King declaring that "the restraints and 

52 
burdens" laid on their trade by the Stamp Act would lead to their ruin. 

However, these and other remonstrances of the colonists availed 

nought under the parliamentary rule against receiving petitions about 

53 
money bills. A final remonstrance of the colonial agents proved 

54 
fruitless, and on February 2, 1765 the bill became law. The circular 

letter from Massachusetts calling for a meeting of representatives from 

49 

Howard, op. cit. , pp. 114-115, 

^^Ibid., p. 129. 

Ibid., p. 131. 
52 
Ibid., p. 132. 

53 
Ibid., p. 135. 
Ibid. 
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55 
each colony in October was still outstanding. 

Soon after the passage of the Act, amidst parliamentary debate 

containing a "defense of the right of petition" by H, S, Conway of the 

56 
British Ministry, representatives from nine of the colonies met in 

New York. The resultant Stamp Act Congress issued a "Declaration of 

Rights and Grievances" Including a resolution: "That it is the right of 

the British subjects in these colonies, to petition the king or either 

58 
house of parliament," 

Obviously, during the interim between the initial anti-Molasses-

Sugar-Stamp Act protests, which were largely by petition, the right to 

petition was valued quite highly and was demonstrably important in 

colonial-Mother Country relations. Surely colonial interest in the right 

of assembly had been growing, but it was the right of petition which was 

explicitly claimed by the Stamp Act Congress, not the right of assembly. 

Predictably, active, forcible resistance to the execution of the 

Act had sprung up, most often instigated by the Associations of the Sons 

59 
of Liberty. However, the aristocratic William Livingston of the New 

York Sons of Liberty favored continued reliance upon petition as opposed 

to direct action; thus petition continued to play a role in the struggle 

See Note 48 above. 

Howard, op. cit., p. 136. 

Ostrander, op. cit., p. 73. 

58 
Chafee, op. cit., p. 149, "Resolutions of the Stamp Act Congress," 

October 19, 1765. 

and 154. 

59 
See Ostrander op. cit., p. 76 and Howard, op. cit., pp. 149 
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against Britain's later revenue measures. 

Eventually the colonial protests did succeed in inducing the 

British to rescind the Stamp Tax (March 17, 1766), which produced a 

general spirit of goodwill toward the Mother Country. Accordingly, a 

brief period largely free of colonial protest ensued. But the process 

of British actions and colonial reaction was a;',ain set in motion early 

in 1767 when the British government imposed the Townshend Acts upon the 

colonies. 

Letters of protest were sent to England and a loyal petition was 

presented to the King in 1768 by the Massachusetts Assembly. After 

the British government's unfavorable response to these actions, the 

Massachusetts Assembly sent a letter to Lord Hillsborough, the Secretary 

of State for the Colonies, stating that the Assembly 

, , , humbly [relies] on the royal clemency that to petition 
his majesty will not be deemed by him to be inconsistent with 
a respect to the British Constitution, as settled at the 
revolution,"-^ (Brackets are in quote.) 

That is, the Massachusetts Assembly claimed the right of petition as it 

was provided for in the Bill of Rights of 1689. More petitions and 

64 
remonstrances were drawn up, Maryland giving the typical expression 

See Ostrander, Ibid., p. 76; the Sons of Liberty eventually become 
so unmanageable that the aristocratic element withdrew and formed a 
separate club. 

Howard, op. cit., p. 174. 

f\ 9 

Ibid., p. 187. 

Ibid., p. 190, 

64 
Ibid,, p. 191, 
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of popular feeling In response to an address by the Governor on Lord 

Hillborough's reply to the Massachusetts letter: 

What we shall do upon this occasion , . , It is not our 
present business to communicate to your Excellency 
[Governor Sharpe]; but of this please be assured, that we 
cannot be prevailed on to take no notice of, or treat with 
the least degree of contempt a letter so expressive of duty 
and loyalty to the sovereign, and so replete with just 
principles of liberty; and your Excellency may depend that, 
whenever we apprehend the rights of the people affected, we 
shall not fail boldly to assert and steadily endeavor to 
maintain and support them, always remembering, what we could 
wish never to forget, that by the bill of rights it is 
declared, 'that it is the right of the subject to petition 
the king, and all commitments and prosecutions to the 
contrary are illegal.'"^ 

The colonial reasoning was rejected by the British, but opposition continued 

6ft 
to grow until Parliament was forced to repeal the Townshend Acts in 1770. 

Meanwhile Lord Hillsborough ordered the Massachusetts Assembly 

67 
to rescind its letter, and when it refused, the Governor dissolved 

the Assembly by proclamation. The other colonies were warned not to 

support Massachusetts, but most of them did so. As a result the governors 

dissolved the legislatures of several colonies. 

On May 16, 1769, the Virginia House of Burgesses passed a series 

of resolutions declaring that it possessed the sole right to impose taxes 

within the colony and claiming the right of petition: 

6 S 
Frothingham, op. cit., p. 223. 

66 
Claude Holstead Von Tyne, The American Revolution, 1776-1783 

Vol. I of The American Nation: A History, ed. by A. B. Hart (28 vols; 
New York: Harper and Brothers, 1905), p. 19. 

See note 60 above. 

6ft 
Perry and Cooper, op. cit., p. 280. 
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II, that it Is the undoubted privilege of the inhabitants 
of this colony, to petition their sovereign for redress 
of grievances; and that it is lawful and expedient to 
procure the concurrence of his majesty's other colonies 
in dutiful addresses, praying the royal interposition 
in favour of the violated rights of America,69 

When the House of Burgesses refused to rescind the resolutions, the 

Governor dissolved the legislature: a new aspect of petition was 

evolving--could people assemble together to consult in drafting their 

petitions? 

The American Revolution 

Widespread mob-violence and arson now became commonplace. The 

liberty tree burning of Andrew Oliver and Lord Bute in effigy, 1769, the 

riot and destruction of Chief Justice Hutchinson's house, 1769, the 

Boston Massacre, 1770, the burning of the British naval vessel Gospee, 

1772, and the Boston Tea Party, 1773, were all notable examples. 

Early in 1774 Parliament passed five measures usually called the 

Intolerable Acts which later resulted in the meeting of the First 

Continental Congress later in the year. A Declaration and Resolves was 

formulated in which the rights of petition and assembly are, for the 

first time, explicitly asserted together in a document by a representative 

(though illegal) American, governmental-type, body. In fact the document 

contains two references to petition and assembly. The first is in the 

recital of grievances: 

69 
Chafee, op. cit., p. 150. 

Perry and Cooper, op. cit., p. 280. 
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And whereas. Assemblies have been frequently dissolved, 
contrary to the rights of the people, when they attempted 
to deliberate on grievances; and their dutiful, humble, 
loyal and reasonable petitions to tlie crown for redress, 
have been repeatedly treated with contempt, by his Majesty's 
ministers of State, , , ,^^ 

The second is in the Declaration of Rights of the document: 

The good people of the several colonies , , , DECLARE 
, , . Resolved N, C, D, 8, That they have a right 
peacably to assemble, consider of their grievances, and 
petition the King; and that all prosecutions, prohibiting 
proclamations and commitments for the same arc illegal,'^ 

This eighth resolution was probably motivated by the " . , . threats and 

prohibitory proclamations issued to combat the numerous petitions, memorials, 

and addresses protesting the Townshend Acts," particularly the Massachusetts 

73 
Circular Letter of 1768 and the accompanying addresses to the King. Its 

language was similar to that found in the English Bill of Rights. In 

addition to passing the "Declaration and Resolves," the first Continental 

Congress drafted an address to the people of Great Britain and a petition 

to the King embodying the rights asserted in the original "Declaration 

74 
and Resolves" and sent them to England. 

The rights of petition and assembly were now firmly entrenched in 

Chafee, op. cit., p. 159. 

^^Ibid., p. 160. 

73 
Perry and Cooper, op. cit., p. 283. 

74 
Frothingham, op. cit., pp. 376-377, 409, 420; in a desperate 

attempt to conciliate matters and prevent war, the Continental Congress 
of 1775 submitted a similar petition to the King which was not accepted; 
Frothingham, pp. 435, 439, 441 and 446; see also George Ticknor Curtis, 
Constitutional History of the United States, Vol. I (New York: Harper 
and Brothers, 1899), pp. 14-15. 
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the colonists minds as basic rights of a free people. Indeed petition, 

according to K. Smellie, even when "not specifically stated was still 

thought to be implied in the very nature of republican government." 

Accordingly, the Virginia Declaration of Rights, June 12, 1776, did not 

assert petition, though the document was a monumental step forward in 

the enumeration of the basic rights of a free people and served as the 

state's first constitution; rather it dealt with some new concepts, 

and with the more immediate injuries of the revolutionary period. 

The right of petition as a fundamental right was asserted, however, 

through the Declaration of Independence in the passage which reads: "In 

every stage of these oppressions, we have petitioned for redress, in the 

most humble terms; our petitions have been answered only by repeated 

78 
injury." Thus the Declaration of Independence listed as one of its 

primary grievances against the Mother Country the disregard held there for 

colonial petitions. 

Nonetheless, neither the right of petition nor the freedoms mentioned 

79 
in the Virginia Declaration or later protected by the Bill of Rights, 

K. Smellie, "Right of Petition," Encyclopedia of the Social 
Sciences, Vol. XII (New York: MacMillan Co., 1934), p. 100. 

7 ft 

Among these new concepts '.'ere freedom of the press and implicitly, 
freedom of speech; Leonard Levy, o;). cit., p. 63, says there is no evidence 
to support the existence of either freedom of speech or press prior to the 
revolutionary controversy. 

Among them excessive bail, cruel and unusual punishment, general 
warrants, jury trial; see Rutland, op. cit., pp. 38-39. 

78 
Chafee, op. cit., p. 174. 

79 
Including assembly. 
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were to appear in either the Articles of Confederation or the Federal 

Constitution as It was felt the duty of guarding these rights was left in 

the hands of the states. 

State Con:ititut ions 

The rights of petition and .issembly were asserted in several of 

the new state constitutions, RightL., during the interim between 1776 and 

1789, if they were protected at all, were protected by the individual 

80 
colony-state. After the example of the Virginian Declaration, eight 

81 
states adopted bills of rights during this period. All had some 

provision for petition. 

The North Carolina and Pennsylvania Constitutions of 1776 and the 

Vermont Constitutions of 1777 and 1786 had almost identical provisions 

for petition and assembly: 

That the people have a right to assemble together, to consult 
for their common good, to instruct their representatives, and 
to apply to the legislature for redress of grievances, by 
address, petition or remonstrance."'^ 

The New Hampshire, 1784, and Massachusetts, 1780, Constitutions also 

had nearly identical provisions: 

80 
See note 76 above. 

81 
Homer Carey Hockett, The TonstJtutional History of the United 

States, 1776-182G (New York: The MallTinan Co., 1939), p. 119. 
82 
Thorpe, op. cit., V, the "Constitution of Pennsylvania," 1776, 

p. 3084; VI, the "Constitution of Vermont," 1777, pp. 3741-2, and 1786, 
p. 3754; and V, the "Constitution of North Carolina," 1776, p. 2788--
North Carolina leaves out the last part of the provision "by address, 
petition, or remonstrance." 
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The people have a right, in an orderly and peaceable manner 
to assemble to consult upon the common good; give instructions 
to their representatives, and to request of the legislative 
body, by the way of addiess, petitions, or remonstrances, 
redress of the wrongs done them, and of the grievances they 
suffer.®"^ 

The Constitution of Maryland, 1776, had a provision "that every 

man hath a right to petition the Legislature, for the redress of 

84 
grievances. In a peaceable and orderly manner." New Jersey and Georgia 

in their Constitutions of 1776 and 1777 respectively, both implicitly 

recognized the right of petition; the former by requiring the Common Law 

85 
and English statutory law to remain in force until altered by the state 

legislature, and the latter by requiring that the Constitution could not 

ft6 
be altered without petitions from a majority of the counties. 

Rhode Island and Connecticut continued to use their charters of 

1662 and 1663 respectively. In these charters there were many provisions 

87 
for petition and/or the protection of "ancient liberties." The 

Constitutions of Delaware, 1776, New York, 1777, and South Carolina, 

1778, failed to make provision for the protection of petition or 

assembly. 

83 
Ibid., III, p. 1892; the New Hampshire Constitution; IV, p. 2457, 

omits the v/ord "addresses" but is otlierv;ise like the Massachusetts 
Constitution. 

84 
IbLd., III5 P- 1687. 

Ibid., V, p. 2598. 

Ibid., II, p. 785. 

87 
But not necessarily assembly; see Appendices A and B below and 

notes 14 through 19. 
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The Federal Constitutional Convention 

and State Ratitying Conventions 

The omission of a bill of rights from the Constitution prompted 

vigorous protest late in the Constitutional Convention and after it was 

drafted during and after the ratification struggles. 

Chief among those seeking a bill of rights during the Consti

tutional Convention was George Mason, a delegate from Virginia. Mason 

88 
waited until the "eleventh hour" of Convention business to propose the 

addition of a bill of rights, failed, refused to sign the document, and 

89 
left in a huff. His objection was that 

There is no Declaration of Rights, and the laws of the 
general government being paramount to the laws and 
constitution of the several States, the Declaration 
of Rights in the separate States are of no security. 
Nor are the people secured even in the enjoyment of the 
benefit of the common law [which stands here upon no 
other foundation than its having been adopted by' the 
respect ̂'ve acts forming the constitutions of the several 
States.]"^ (Brackets are in quote.) 

91 92 
Charles Pinckney and Roger Sherman had prepared proposals 

88 
Rutland, op. cit., pp. 119-120. 

89 
Max Farrand, ed.. The Records of the Federal Convention of 1787, 

Vol. II (New Haven: Yale University Press, 1966); "James Mason to Thomas 
Jefferson," New York, October 24, 1787, pp. 135-136, "Colonel Mason left 
Philadelphia in an exceedinj'̂  ill humour indeed. A number of little 
circumstances arising part from the impatience which prevailed towards 
the close of the business conspired to wliet his acrimony. He returned to 
Virginia with a fixed disposition to prevent the adoption of the plan if 
possible. He considers the v;ant of a Bill of Rights as a fatal objection. 

90 

Ibid., p. 637. 

^^Ibid., Ill, pp. 122 and 609. 

^^Ibid., Ill, p. 616. 
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including a bill of rights, but in neither instance did they contain a 

provision for petition. On Monday, August 2(), 1787, the Convention 

referred the subject of a bill oi rights to the Committee on Detail; 

93 
it also failed to mention petition. On V/ednesday, September 12, it 

was moved and seconded to appoint a CommiM^o to prepare a bill of 

94 
rights, but the motion failed to carry. In addition to Mason, Elbridge 

95 
Gerry also objected to the lack of a bill of rights. 

Delaware, Pennsylvania, New Jersey, Georgia, and Connecticut 

ratified the Constitution very quickly without proposing the addition of 

a bill of rights. Massachusetts was the next to ratify the Constitution, 

February 7, 1788, and did include a list of proposed amendments consti-

97 
tuting a bill of rights. Even though the list failed to mention 

petition or assembly, Samuel Adams, during the debate, argued hotly for 

the inclusion of petition, saying in part: 

And that the said Constitution be never construed to 
authorize Congress to infringe the just liberty of the 
press, or the rights of conscience . . . or to prevent 

^•^Ibid., II, pp. 334-5, 341. 

94 
Ibid., II, pp. 582, 587-588. 

95 
Ibid., II, p. 633, and III, p. 128. 

96 
Such a proposition was made in Pennsylvania but rejected; 

Jonathan Elliot, The Debates in the Several State Conventions on the 
Adoption of the Constitution, Vol. II (Philadelphia: J. B. Lippincott 
Co., 1836), p. 540. 

^^Ibid., p. 176-177. 
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the people from petitioning, in a peaceable and orderly 
manner, the federal legislature, for a redress of 

. QQ ° ' 

grievances. . , ,'° 

Significantly the Massachusetts' statesman anticipated that the action 

taken there would have a great impact on the future addition of a bill 

of rights to the Constitution, He said: 

The only difficulty on gentlemen's minds is, whether it is 
best to accept this Constitution on conditional amendments, 
or to rely on amendments in the future, as the Constitution 
provides.. . , [which is not likely]. . , , Therefore it 
seems to me that the expectations of amendments taking place 
at some future time, will be frustrated. This method 
[conditional ratification with proposed amendments providing 
a bill of rights], if we take it, will be most likely to 
bring about the amendments, as the Conventions of New 
Hampshire, Rhode Island, New York, Maryland, Virginia, and 
South Carolina, have not met yet. I apprehend, sir, that 
these states will be influenced by the proposition . . . 
as the resolutions of Massachusetts have ever had their 
influence. If this should be the case, the necessary QQ 
amendments would be introduced more early and more safely. 
(Bracket s added.) 

Adams was, of course, correct. Maryland ratified the Constitution 

on April 28, 1788 and attached a list of proposed amendments but 

failed to include the one guaranteeing petition, which would have read: 

14. That every man hath a right to petition the legislature 
for the redress of grievances, in a peaceable and 
orderly manner. 

98 
Debates of the Massachusetts Convention of 1788 (Boston: 1856) 

pp, 86-87, quoted in Rutland, op. cit. , p. 147n. Adams' proposed 
amendments were made while the committee considering amendments was 
drawing up a list ol its ov/n and "they not meeting the approbation of 
those gentlemen whose minds they were intended to ease, after they were 
debated a considerable time, the honorable gentlemen withdrev; them," 
Elliott, op. cit., p. 162. 

99 
Elliott, ibid., pp. 124-125. 

Ibid., p. 550-552; William Paca offered a series of twenty-eight 
amendments, including one on petition; fifteen were rejected including 
petition. 
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New York too, attached a proposed list of amendments to its rati

fication. Even though it failed to specify petition, it emphatically 

pointed out that the ratification was conditional upon the addition of a 

bill of rights.^°^ 

In South Carolina, Delegate Patrick Dollard said his constituents 

were opposed to the Constitution "to a Man" for "Want of a Bill of 

103 
Rights," Mr, Jones Lincoln said a bill of rights was essential and 

declared his opposition to the Constitution for the lack thereof, 

Charles Cotesworth Pinckney reminded the South Carolinians, however, that 

bills of rights 

, , , generally begin with declaring that all men are by 
nature born free. Now, we should make that declaration with 
a very bad grace, when a large part of our property consists 
in men who are actually born slaves.^^^ 

Besides, he went on: 

. . . we had no bill of rights inserted in our Constitution; 
for, as we might have perhaps omitted the enumeration of some 
of our rights, it might hereafter be said we had delegated 
to the general government a power to take away such of our 
rights as v;e had so enumerated; but by delegating express 
powers, we certainly reserve to ourselves every power and 
right not mentioned in the Constitution.^^^ 

^^\lbid., p. 410-411. 

102 
Ibid., p. 411; New York went so far as to forbid the Federal 

Government from doing several things, such as forbidding the calling of 
the militia out of the state, until a convention had been called to 
consider the proposed amendments. 

103 

Ibid., IV, pp. 336-338. 

^^^Ibid., IV, pp. 312-315. 

^^^Ibid., IV, p. 316. 

^^^Ibid., IV, p. 316. 
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Plckney's arguments were not persuasive enough, but there was no 

inclusion of petition in the amendments proposed by the South Carolinians. 

In Virginia the debate was hot and long before the Constitution 

108 
was ratified, A Committee was chosen to propose amendments, Richard 

109 
Henry Lee proposed the acceptance of the Massachusetts amendments, 

but the Committee closely followed the Virginia Declaration of Rights 

and added twenty other proposals making a total of forty amendments, 

including one espousing petition and assembly: 

15, That the people have a right peaceably to assemble 
together to consult for the common good, or to 
instruct their representatives; and that every 
person has a right to petition or apply to the 
legislature for redress of grievances,112 

The ratification was prefaced by a statement enjoining the state's 

delegates to the Congress to use their influence in obtaining acceptance 

of the proposals. 

A fragment of the only speech known to be preserved from the 
New Hampshire Convention makes Pinckney's argument the more valid (from 
the view of the Carolinians) as it opposes the ratification of the 
Constitution because by ratification "we become consentees to, and 
partakers in, the sin and guilt of this abominable traffic," Ibid., II, 
p. 203. 

108 
See Rutland, op. cit. , pp. 162-174 for a description of the 

Federalists--anti-Federalists struggle. 
109 

Richard Henry Lee to George Mason, May 7, 1988, James C. 
Ballogh, ed.. The Letters of Richard Henry Lee, Vol. II, p. 469. 

110„ , , . ,^, 
Rutland, op. cit*, p. 174. 

Elliot, op. cit., Ill, pp. 657-661. 

^^^Ibid., Ill, pp. 658-659. 

113„ , ^ 
Rutland, op. cit. , p. 174. 



74 

New Hampshire proposed the addition of twelve amendments but did 

114 
not include petition among them. Rhode island did not ratify the 

Constitution until after the First Congress had met and begun bearings 

on the proposed amendments. North Carolina was also late in ratifying 

the Constitution but was in session at the time Congress was considering 

the proposed amendments. It proposed the addition of a Declaration of 

Rights to the Constitution which included a provision for petition and 

assembly: 

15, That the people have a right peaceably to assemble 
together to consult for the common good, or to 
instruct their representatives; and that every 
freeman has a right to petition or applv to the 
legislature for redress of grievances,H" 

Though there were eight states suggesting the addition of a Bill 

of Rights to the Constitution, only Virginia and North Carolina included 

petition and assembly among thtm. The probable reason for this was the 

failure of Massachusetts to include petition and assembly which set the 

pattern for the subjects included by most other states in their suggested 

amendments. The necessity for haste in order to get suggested amendments 

proposed before the final ratification of the Constitution was, no doubt, 

another factor. However, it is impoitant to note, that in the Constitutions 

of Virginia and North Carolina, assembly was included as well as petition. 

114 
Elliot, op. cit., I, p. 326. 

Winton V. Solberg, ed.. The Federal Convention and the Formation 
of the Union of American States (New York: Bobbs-Merrill Co., 1958), 
p. 375; Charles S. llyneman and George VJ. Corey, eds., A Second Federalist 
(New York: Appleton-Century-Crofts, 1967), p. 264n. 

Elliot, op. cit., IV, p. 244. 
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Inclusion in the First Amendment 

The right to petition had now come to involve the right of 

private persons to meet ioj the joint preparation and signature of a 

statement of their grievam c;; and decide on the timing and manner of 

their presentation; thus petit. Lon was merging into the right of assembly. 

The ratification fights convinced James Madison and others that if the 

Constitution was to be fully .iccepted a national bill of rights would 

have to be added. When the first Congress met, Madison listed, along 

with the English precedents, the following American precedents for 

petition (and/or assembly) in the debates on the proposed Bill of 

Rights: 

(1) Declaration of Rights, October 19, 1765, Sections 2 and 12; 

(2) 1776, Pennsylvania Constitution XVI; 

(3) 1776, North Carolina Constitution, XVIII; 

(4) 1777, Vermont Constitution, I, 18; 

(5) 1780, Massachusetts Constitution, XIX; 

(6) 1784, New Hampshire Constitution, I, 32; 

(7) 1786, Vermont I, 22; 

(8) 1788, Virginia Ratifying Convention; and 

(9) 1788, North Carolina Ratifying Convention (still in session). 

Madison's proposal stated: 

the amendments which have occurred to me, proper to be 
recommended by Congress to the State Lê 'i slaturcs, are 
these. . . . The people shall not be restrained from 

U. S. Congress, House, First Congress, First Session, April 8, 
1789, Annals of Congress, pp. 433-441. 
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peaceably assembling and cor:'ilting for their common good; nor 
from applying to the Legislature by petitions, or remonstrances, 
for redress of their grievances.^1" 

Despite the precedents and i.l ..• acknowledged importance of 

assembly as an adjunct to petition, M.dison's proposal to include 

119 
assembly as revised by a committee of the House ran into considerable 

opposition. In the debate in the ( onimittee of the Whole, Congressman 

Theodore Sedgwick of Massachusetts sc«̂ ffed at the inclusion of "assembly"; 

What, said he [Madison], sliall we secure the freedom of 
speech, and think it necessary, at the same time tô  allow 
the right of assembly? If people converse freely, they 
must assemble for that purpose: it is a sell-evident, 
unalienable right which people possess; . . . it is 
certainly a thing that would never be called in 
question, . . ,120 (Brackets added.) 

121 
Sedgwick thereupon moved to strike out the words "and assemble" which 

would have made the amendment read: 

The freedom of speech and of the press, and the right of 
people peaceably to consult for the common good, and to 
apply to the Government for redress of grievances, shall 
not be abridged. 

Representative Egbert Benson jeplied that the Committee 

proceeded on the principle that these rights belonged to 
the people; they conceived them to be inherent and all 
that they meant to provide against was their being 
infringed by the Government. 

Ibid., p. 434. 

119 
Irving Brant, The Bi11 of IMghts (New York: Bobbs-Merrill 

Co. , 1965) , p . 54. 
120 

Annals of Conrp'ess, op . c i t . , pp . 7 5 9 - 7 6 1 , 
121 

Brant, op. cit. 
122 

Ibid. 
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Sedgwick then likened the right of assembly to "the right to wear a hat" 

saying he thought it unnecessary to enter such a trifle in a declaration 

of rights. Congressmen Thomas Tucker of South Carolina, Elbridge Gerry 

of Massachusetts, and John Page of Virginia challenged Sedgwick's 

argument and used his reference to the "right to wear a hat" to carry the 

day for inclusion of the right of assembly. They reminded their colleagues 

of the "tumultuous assembly" case involving William Penn and William Mead 

and their hats at Old Bailey in 1670. The indictment there had averred 

that they did "unlawfully and tumultuously assemble" and "preach to the 

123 
disturbance of the King's peace." The Court had told the jurors that 

their only duty was to return a verdict of "guilty as charged" if they 

found that Penn did preach in the street. If they v/ent further and 

decided that his preaching did not violate the law against rioting and 

124 
tumultuous assembly, they would be subject to summary punishment.^ 

The jury found both gentlemen "not guilty" and was forced, by the judge, 

to return and reconsider its verdict six times before its decision was 

125 
accepted, and then only after it refused to go out again. 

Peen demanded his release, but the judge ordered him fined and 

imprisoned for contempt of court. During the trial he and Mead had been 

ordered to place their hats on their heads; the judge now held their 

1 9A 
obedience to his command to be "contempt." The jurors went to prison 

123 
Ibid., p. 56. 

124 

Ibid., p. 58. 

^^Ibid., pp. 59-60. 

^^^Ibid., p. 61. 
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127 
for disobeying the court's order to find the men guilty. The legality 

of this imprisonment then came before the court of the king's bench through 

a habeas corpus proceeding, and the charges against the jurors were 

discharged. 

Sedgwick's motion to strike out "and assemble" coupled with his 

remark likening assembly to "the right to wear a hat" caused him to lose 

129 
by a considerable majority, and freedom of assembly was saved. Since 

1776, assembly had been coupled with petition in six state constitutions 

and in two of the ratification proposals; Sedgwick's thoughtless allusions, 

no doubt, completed the unification of the two rights in people's minds. 

The story of the Penn-Mead and Bushell trials had received wide circu

lation in the colonies. 

After additional consideration the amendment was expanded to 

include religion, and a decision was made to place the Bill of Rights 

130 
outside the body of the Constitution. The seventeen proposed amendments 

were sent to the Senate. 

The first Senate revision of these guarantees (later, the First 

Amendment) was as follows: 

Ibid. 

128 
Carl Stephenson and Frederick G. Marcham, eds., Sources of 

English Constitutional History (New York: Harper and Row, 1937), 
pp. 577-579, "Bushne'U's Case (1670)." 

129 
These cases are an excellent example of how petition, assembly, 

speech, religion and procedural rights are interwoven and mutually supporting 
in Anglo-American constitutional history. 

130 
Madison had originally proposed to include the rights in 

Article I, Section 9 of the Constitution. 
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Congress shall make no law establishing articles of faith, 
or a mode of worship, or prohibiting the free exercise of 
religion, or abridging the freedom of speech, or the press, 
or the right of people peaceably to assemble; and petition 
to the government for the redress of grievances, l-̂l 

The Senate debates were not open to the public, and Senator Richard Henry 

Leo wrote Charles Lee that he had to fight to preserve the legislative 

life of the amendments: 

I was surprised to find in the Senate that it was proposed 
we should postpone the consideration of . , . [them]. , , , 
The laboring oar was with me , , , I hope that if we cannot 
gain the whole loaf, we shall at least have some bread,132 
(Brackets added,) 

After Senate consideration, twelve amendments remained and were sent back 

to tl;e House for concurrence. The House modified the Senate version of 

the First Amendment only slightly, to read as it does today: 

Congress shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof; or 
abridging the freedom of speech, or of the press; or the 
right of the people peaceably to assemble, and to petition 
the Government for a redress of grievances. 

The First Amendment was ratified on December 15, 1791, when 

Virginia, the first of the states to protect personal liberties, was 

133 
the last of the eleven required to ratify the Bill of Rights, 

Summary 

The inclusion of the right of petition in the First Amendment 

131 
Rutland, op. cit., p. 212. 

132 
Richard Henry Lee to Charles Lee, August 28, 1789, in Ballogh, 

op. cit., p. 499. 

133 
Rutland, op. cit., p. 217 
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marks a great breaking point in its constitutional development. For the 

first time it becomes a part of written organic law. Subtly petition 

for redress of grievances evolved from a remote Anglo-Saxon premise for 

the protection of property into a common law right and, with its 

inclusion in the English Petition of Right and Bill of Rights, into a 

constitutional prescription. With its inclusion in the so-called English 

Constitution, albeit unwritten, the colonial charters, and state 

constitutions it was probably inevitable that the right of petition 

would eventually find its way into the National Constitution, 

Suddenly petition was no longer an illusive goal--sometimes 

statutorially protected, sometimes not--but a guarantee embedded in the 

fundamental document around which a new republic was to be organized 

and through which it would be governed. Subsequent interest in the right 

would not be in seeking its guarantee on behalf of the citizenry but 

in clarification of its meaning. 



CHAPTER III 

THE ABOLITIONIST PETITIONS 

Between the time of adoption of the Bill of Rights, including the 

incorporation of the right of petition info the First Amendment, and the 

turn of the eighteenth century the problem of freed and fugitive slaves 

became intertwined with the right of petition. The right of petition 

was an issue in the first session of the very first Congress. After the 

rhetoric of the revolutionary period and the ratification conventions, an 

observer might have thought that individual rights were secured for all 

Americans for all times. Such an impression, however, would have been 

misleading. Herman E. von Hoist, a constitutional historian of the last 

century, explains the lapse in concern for human rights, and those of 

Negroes in particular, as follows: 

Men became impatient and unjust because they had 
talked themselves into believing the flattering 
illusion that in the struggle against the injustices 
of others, one starts from the absolute principle of 
justice. The speediest courser on the road to 
despotism is a principle ridden without reigns.1 

The principle so ridden v;as the fear of driving a "wedge into the Union" 

and subsequent Southern secession. 

Early Petitions 

The very earliest petitions soliciting the abolition of slavery 

Herman E. von Hoist, The Constituriona1 and Political History of 
of the United States, 1750-1833, Vol. 1: State Scvereignty and Slavery 
(Chicago: Callaghan and Co., 1889) p. 302. 
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were presented to the House of Representatives by the Quakers of 

February 11, 1790 and again a few days later by Benjamin Franklin, the 

2 
President of the Pennsylvania Abolition Society, A special House 

committee reported on the petitions later in the session and declared that 

3 
it had no authority over the emancipation of slaves. 

On January 30, 1797 Representative John Swanwick of Pennsylvania 

(1795-1798), laid the petition of four North Carolina Negroes before the 

House of Representatives. The Negroes had been freed by their masters 

but because the laws of North Carolina subjected them to resale into 

slavery they had fled to Philadelphia. There they were seized under the 

fugitive slave law and v.cre now seeking redress from the Congress. From 

the Senate, William Blount of North Carolina (1796-1797) complained that 

their petition could not be considered unless it was proved the Negroes 

had in fact been set free. Representative Samuel Sitgreaves of Pennsyl

vania (1795-1798), replied by asking what proof existed that the Negroes 

were not free and Swanwick, with others, moved to submit their petition 

4 
to a committee for consideration, but their motion was defeated. It 

was tabled for fear the reception of such a petition would drive a "wedge" 

into the Union. 

Later in the same year and partially because of this incident a 

2 
U. S. Congress, House, 1st Congress, 2nd session, February 11, 

1790, Annals of Congress, pp. 1182-3, 1191 and 1197. 

^Ibid., pp. 1472-1473. 

See the debate in U. S., Congress, House, 4th Congress, 2nd session, 
January 30, 1797, Annals of Congress, pp. 2015-2022. 

Von Hoist, op. cit., I, p. 302. 
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convention of Quakers, meeting in Phi lade 1phi ,i, drew up a petition 

condemning the Southern States, esperially North Carolina, for reselling 

freed slaves. Unlike the former petition thin one was submitted, over 

Southern objections, to a coramitte(; for con; Jderation but it was pigeon

holed and no action was taken. Three ycaj s later, in 1800, the same 

question re-appeared in the form oi' a petition from the free Negroes of 

Philadelphia. John Rut ledge. Representative from South Carolina 

(1797-1843), reaffirmed the intention of tht; South to go its own way if 

Congress continued to receive petitions from, free Negroes, 

A New Factor: The Invention of the Cotton Gin 

Back in 1793 Eli Whitney (1765-1825) had provided a new dimension 

to the controversy, the invention of the cotton gin, which was to 

eventually complicate the problem beyond the scope then comprehended. In 

1800, 19,000,000 pounds of cotton was exported, an increase from only 

19,200 pounds in 1791. Even so, many still thought that slavery was 

proving uneconomical and was on its v.ay out. But, as Whitney's device 

was improved by the replacement of spiked cylinders with metal disks 

having hooked teeth to speed up the removal of seeds, and hand cranks 

were replaced with ones that could be turned by mules, the value of cotton 

to the country became more and more evident. At the turn of the century 

the possibilities of a cotton economy for the South were beginning to be 

See the debate in U.S., Congress, House 5th Congress, 2nd session, 
Nov. 30, 1797, Annals of Congress, pp. 655-670. 

See the debate in U.S., Congress, House 6th Congress, 1st session, 
Jan, 3, 1800, Annals of Congress, pp. 238-245. 
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realized and in 1801, still further complicating the eventual dimensions of 

the problem, Congress accepted the laws of the slave state of Maryland as 

regulating the rights of free Negrtus and fvigitive slaves within the 

Q 

District of Columbia. 

Slavery in the District of Columbia 

A pattern was becoming est.iblished \ liereby Congress' response to 

a petition was to refer it to a spec ial committee where it would die. 

The export of cotton continued to giow; by 1824 it had increased to 

9 
142,369,663 pounds and dreams of emancipation largely evaporated. With 

the admission of several new states into the Union, the numbers in the 

House, and its business had increased considerably since the formation 

of the nation. Its rules were out-dated and such checks as there were 

on the flow of debate were severely resented. As Gilbert H. Barnes 

says, "into this congestion the abolitionists poured their petitions," 

The pattern of referring the abolitionist petitions to special 

committees prevailed until the late 1820's when the abolitionist movement 

became nation-wide and the Congress was being moved into a position where 

it would have to act. The whole controversy was reopened in the 1830's 

when petitions against slavery in the District of Columbia began flowing 

o 

U. S. Statutes at Large, Vol. II, p. 105; Law of February 27, 
1801. 

9 
Von Hoist, op. cit., I, p. 352. 

Gilbert H. Barnes, The Antislavery Impulse; 1830-1844 (New York: 
D. Appleton-Century Co., 1933), p. 113. 

Ibid. 
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into Congress In an ever increasing stream so that the Congress could no 

longer Ignore them. 

On December 12, 1831, John Quincy Adams presented fifteen 

petitions to the House seeking the abolition of slavery in the District 

12 13 
of Columbia. Though he deprecated their potential for illwill, a 

new era of abolitionist petitioning had arrived. 

In the next session of Congress, on February 4, 1833, Represent

ative William Heister of Pennsylvania (1831-1837), presented a petition 

similar to those of Adams. Representative John Y. Mason of Virginia 

(1831-1837), feared that the abolition of slavery in the District of 

Columbia would be followed by complete abolition. During the debate he 

said: 

, . , though the gentleman from Pennsylvania disclaimed 
any wish that Congress should abolish it in the states, 
yet this was but the commencement of a series of measures 
which tended to that result.1^ 

This petition, too, was referred to the committee for the District of 

Columbia after a motion to table it was rejected. 

Two years later on February 2, 1835, a petition from eight hundred 

women in New York for the abolition of slavery in the District was 

12 
Thomas Hart Benton, Thirty Years View, Vol. I (New York: D. 

Appleton and Co., 1856), p. 540; the Register of Debates, Dec. 12, 1831, 
p. 4, only mentions the incident; see Benton, pp. 57b-580 for further 
commentary, 

13 
Albert B. Hart, Slavery and Abolition: 1831-41, Vol. XVI of 

The American Nation; A History,ed. by A.B]Hart (28 vols.; New York: 
Harper and Brothers, 1904-18), p. 256. 

14 
U.S,, Congress, House, 22nd Congress, 2nd session, Feb. 4, 1833, 

Register of Debates, p. 1585, 
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presented to the House, This petition was accepted by the House by a 

substantial margin. In the Senate, John C, Calhoun of South Carolina 

moved not to receive two similar petitions bringing on a debate that 

lasted for months (January 7 to March 11, 1836), He considered the 

petitions to be "in themselves a foul slander on nearly one-half of the 

states of the Union." Calhoun urged that unless the Constitution 

compelled the Congress to receive petitions condemning slavery, it was 

the duty of Congress to reject them because they would divide the Union. 

He continued: 

As great as would be the advantage to the abolitionists, 
if we are bound to receive--if it would be a violation 
of the right of petition not to receive, we must acquiese. 
On the other hand, if it shall be shown, not only that v/e 
are not bound to receive, but that to receive on the ground 
on which it has been placed, would sacrifice the constitu
tional rights of this body, would yield to the abolitionists 
all they could hope at this time, and would surrender all 
the outworks by which the slaveholding states can defend 
their rights and property here, then an unanimous rejection 
of these petitions ought of right to follow.^° 

Calhoun knew that if slavery were abolished in the District of 

Columbia, it might be impossible to maintain it elsewhere. He declared: 

Break through the shell--penetrate the crust and there 
is no resistance within. In the present contest, the 
question on receiving constitutes our frontier. It is 

U. S., Congress, House, 23rd Congress, 2nd session, Feb. 2, 1835, 
Register of Debates, p. 1131. 

^^Ibid., p. 1141. 

U.S., Congress, Senate, 24th Congress, 1st session, Thomas Hart 
Benton, Abridgement of the Debates of Congress, Vol. Xll (New York: 
D. Appleton and Co., 1859), January 7, 1836, p. 705. 

18 
John C. Calhoun, Works of John C. Calhoun, Vol. II (New York: 

D. Appleton and Co., 1853-1855), p. 466. 
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thte first, the exterior question, that covers and protects 
all the others. Let it be penetrated by receivinj; this 
petition, and not a point of resistance can be lound within, 
as far as this government is concerned. If we cmnot 
maintain ourselves there, we cannot on any inteiioj- position, 

20 
Calhoun, though he was probably right, lost (he day and tlie petition 

21 
was accepted by the Senate on March the 9th by .i vote vl 36-10, The 

request of the petition--the abolition of slavery in the [listrict of 

Columbia--was denied and the Southerners were calmly assured by their 

Northern friends that nothing had changed except that a new procedure for 

rejection of "all similar petitions, without any discussion, directly 

after their reception" had been established which would protect their 

22 
Interests, 

Prior to the abolitionist petitions there had been issues such as 

the National Bank, the campaign to stop the Sunday mails, Georgia and 

the Cherokees, the tariff, and the currency question which had produced 

23 
floods of petitions. But in each instance a report had been made and 

a bill either passed or rejected and the petitions had stopped. This was 

not the pattern with the abolitionist petitions, especially in the House 

of Representatives. There, every resolution against petitions, every 

committee that failed to report, and every acceptance that resulted in 

^^Ibid., p. 484. 

20 
Herman E. von Hoist, The Constitutional and Political History of 

the United States, Vol. II: 1828-1848, Jackson's Admini st ration-Annexa
tion of Texas (Chicago; Callaghan and Co., 1888), p. 240. 

21 
U.S., Congress, Senate, 24th Congress, 1st session, March 9, 1836, 

Register of Debates, p. 779. 
22 
Von Hoist, op. cit., II, p. 242 

23 
Barnes, op. cit., p. 114. 
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no action being taken, increased their volume. The various gag rules 

resulted. 

A Solution Found: The Beginning of the Gag Rules 

The Senate scheme assuring the South that "acceptance" amounted 

to "rejection" may have mollified the Southerners somewhat but the 

abolitionists failed to get the message. In the House the petitions 

were reaching crisis proportions. 

On February 8, 1836, the House of Representatives appointed a 

25 
committee to consider how best to handle the abolition petitions. The 

committee recommended that since the discussion of the topic was so 

disquieting, all petitions regarding slavery should be laid on the table 

without publication, notice or action. The resolution read: 

That all petitions, memorials, resolutions, propositions 
or papers relating in any way or to any extent whatever 
to the subject of slavery or the abolition of slavery 
shall, without being either printed or referred, be laid 
upon the table and that no further action whatever be had 
thereon.26 

This position seemed to John Quincy Adams to be a gag rule on the consti

tutional rights of free men. He argued: 

I hold the resolution to be a direct violation of the 
Constitution of the United States, of the rules of this 
House, and of the rights of my constituents.^' 

2A ,.j Ibid. 

25 
Hart, op. cit., p. 259. 

") ft 

U.S., Congress, House, 24th Congress, 1st session, Feb. 8, 1836, 

Register of Debates, p. 4050f. 

^^Ibid., p. 4053. 
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Though Adams failed in his Immediate effort to dissuade the House from 

adopting the proposed rule his long fight against the "gag resolutions" 

had begun. 

The Senate procedure was smoother. Proof that the right of 

petition was violated by "acceptance" which amounted to "rejection" lay 

with the abolitionists. But In the House the abolitionists were now 

able to concentrate their whole campaign on the idea that the gag rule 

28 
was a self-evident denial of the right to petition. 

The pertinent provision of the Constitution read: 

Congress shall make no law , , , abridging , , , the 
rights of the people , . . to petition the government 
for a redress of grievances.29 

Congress had not passed a "law"; rather the constitutional question was 

one of "abridging" the right, which the constitutional historian, Herman 

E, von Hoist, felt Congress could not do; 

But Congress ought obviously to make no such law . . . 
of course, it should still less do by a simple resolution 
what it should not do by a law, since in the passing of 
a resolution all the barriers are wanting which the 
constitution has established against the making of an 
unconstitutional, injurious or foolish lavi . . . [TJhe 
provision should not be understood to mean that Congress 
should not do this thing or that thing "only" by a law. 
but that it should not do it "even" by means of a law.-̂ ^ 
(Brackets added.) 

The Constitution does not address itself to the limits of the 

right of petition but only prohibits an abridgment of the right. Therefore, 

28 
Barnes, op. cit., p. 113, citing the National Anti-Slavery 

Standard, January 7, 1944. 
29 
U, S,, Constitution, Amendment I. 

30 
Von Hoist, op. cit., II, p. 247. 
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according to von Hoist, "It must have recognized the right itself as a 

pre-existing right of the people, and as one independent of its own 

31 
provisions." The mistake von Hoist made was to ignore the purpose of 

the gag rule, as stated In its preamble: 

And whereas, it is extremely imporatnt and desireable 
that the agitation of this subject should be finally 
arrested for the purpose of restoring tranquility to 
the public mind. . , ,^2 

The House of Representatives, by passing the resolution, was therefore 

notifying the nation that it was depriving it of the right, as far as 

slavery was concerned, in the hope of restoring public tranquility. The 

House would have had a busier schedule than it could have met even had 

33 
it not been confronted with the disruptive abolitionist petitions. 

Even so, von Hoist considered the resolution unconstitutional. 

He felt "the r-̂ tnre of the republican state postulates the right of 

34 
petition," That is, the United States is a republic and, as such, there 

must be means for the public to present its wishes to the government. 

And, as long as the state is a republic in reality, the government is 

obligated to consider petitions: 

, . , it is its duty to listen to the wishes of the people, 
for the self-determination of the people remains the 
fundamental principle of the republic, and both the views 
and wants of the people are always in course of development. 

31 ^.^ Ibid. 

32 
U.S., Congress, House, 24th Congress, 1st session, Feb. 8, 1836, 

Register of Debates, p. 4052. 
33 
Barnes, op. cit., p. 113. 

34 
Von Hoist, op. cit., II, p. 252. 
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With this development the government must, as is its duty, 
remain in official contact, and this it can do only by means 
of the right of petition,^^ 

In essence, von Hoist felt that "a right the limits of which are 

to be determined arbitrarily by the obligated party, is no right whatever, ""̂ ^ 

However, even William Slade, an ardent advocate of the right to petition 

during this and other debates, granted that since Congress could dispose 

of a single petition by refusing to accept it. Congress had the right to 

so dispose of a class of petitions: 

, , , if we have a right thus to dispose of single petitions, 
have we not an equal right, by rule, to dispose of a class of 
petitions all relating to the same subject in the same 
manner?3' 

A more contemporary constitutional historian, Gilbert H, Barnes, 

sympathizes with Slade and echoes the preamble to the resolution when 

he says: 

The conclusive argument for the gag rules, however, was 
not their constitutionality but their necessity. Without 
the gags the House was helpless. . . . It is not easy 
to see what else besides the gags could have protected 
Congress.-^" 

The important thing to remember is that tabling the petitions on separate 

motions, reference to committees, and the Senate's procedure of "acceptance" 

35 
Ibid., p. 253. 

36 
Ibid., p. 254. 

37 
Rather, Slade's objection to the gag rule was on the basis that 

action on petitions by a general rule was not in accordance to "English 
rules of Parliamentary practice which we had adopted;" see Slade's 
opinions in the Appendix to Congressional Globe, 1st session, 28th 
Congress, p. 242. 

38r, 
Barnes, op. cit., p. 116. 
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39 
amounting to "rejection" had broken down in the House: the gag rule 

replaced them. Other factors necessitating the gag were the possibility 

and fear of sectional conflict, intense partisan warfare bctvjeen the 

40 
Democrats and the Whigs, and the fact that the issues of slavery and 

41 
the right to petition were not one and the same thing, with abolition 

having only one advocate in each house of Congress while the right to 

petition had dozens of advocates. 

Later Gag Resolutions 

Regardless of the constitutionality of the first gag resolution 

it ceased to be binding with the close of that session of Congress, At 

the beginning of almost each new session thereafter opponents of the 

gag rule in the House urged one of the other devices--referral to 

committee, tabling or the Senate procedure of "accepting" the petition 

but refusing to take action on it--prophesying a subsiding in the flood 

43 of petitions. Typically, early resolutions proposing some form of the 

gag were optimistically voted down and only after weeks of raging debate 

would the House return to the gag resolution so as to be able to conduct 

44 
business. 

39 
Ibid. 

40 
Ibid., p. 118. 

41 
Ibid., p. 117. 

42 
Ibid.; actually only Thomas Morris of 0hio--"a lone and humble 

individual . . . opposed by the very lions of debate:--in the Senate and 
William Slade of Vermont--"a glorious minority of one"--in the House of 
Representatives stood for abolition when the debate began. 

43 
Ibid., p. 116. 

44 
Ibid., p. 115. 
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In the next session, on the motion of A, S, Hawes, Representative 

45 
from Kentucky, 1831-1837, the House passed another gag. John Quincy 

Adams exploded and, despite the gag, soon provoked the wrath of the 

Southerners by asking whether a petition--a seemingly inconsequential 

petition from twenty-two slaves in the District of Columbia--he wished 

46 
to present was covered by the gag resolution. Representative Waddy 

Thompson of South Carolina, (1835-1841), responded by suggesting that 

Adams' action was criminal: 

, . • a violation of the criminal law of this district. 
What is the difference between presenting the petitions 
of slaves to be emancipated and aiding them to escape? 
My life on it, if the gentleman has the courage to carry 
it thus far, and will present that petition--my life on ,^ 
it, we shall see him within the walls of a penitentiary. 

Adams reminded the representatives that the petition did not ask 

for the abolition of slavery and that he had not presented the petition 

at all--that he had only asked whether it was covered by the Hawes 

resolution. To this Representative Thompson responded: 

It is intimated that the petition does not pray for the 
abolition of slavery, but a very different object. It 
makes not the slightest difference; it is the attempt to 
introduce a petition from slaves for any object; as 
insolent as if it be for one purpose as another. The ,„ 
naked fact of the presentation of a petition from slaves. 

45 
See the debate in U.S., Congress, House, 24th Congress, 2nd 

session, Jan. 18, 1837, Con;.;ressional Globe, p. 106. 
46 
The petition did not mention the abolition of slavery in the 

District of Columbia; see the debate in U.S., Congress, House, 24th 
Congress, 2nd session, Feb. 6, 1937, Congressional Globe, p. 164f. 

47 
Thompson had his remarks stricken from the record but his 

actual utterance, quoted above, is cited by von Hoist, op. cit., II, 
p , 259n. 

48 
U , S . , Ccjngress, i iouse , 2'':th Congres s , 2nd s e s s i o n Feb. 6, 

1837, Register of Debates, pp. 1598-1599. 
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Adams* reply was a sarcasm but his action had led to many proposals that 

49 
he be censured which resulted in a long debate and crisis which passed 

only wlien interru]'t.-d by the official counting of the electoral vote of 

1836.^^ 

Van Buren (1837-1841) was elected and a new object for petitioners 

was presented to tl.c legislators: the possible annexation of the slave-

holding republic of Texas, The special session of Congress following 

52 
Van Buren's election was dominated by a commercial crisis. But during 

the interim the annexation of Texas and the abolition of slavery became 

intertwined as illustrated from John Quincy Adams' Memoirs: 

I have been for some time occupied day and night, when at 
home, in assorting and recording the petitions and remon
strances against the annexation of Texas, and other anti-
slavery petitions which flow upon me in torrents,^-^ 

49 
The effort to censure Adams' took up seventy-five pages in the 

Register of Debates, pp. 1609-1684; but it failed. 

Benton, Debrtes, op. cit., XIII, pp. 278-280; the effort to 
censure adams was then resumed but passions had cooled somewhat and the 
censure motions failed. 

In the Senate, Daniel Webster, on Thursday, October 12, 1837, 
presented the very first petitions against the annexation of Texas, 
Senators Reuel Williams, Benjamin Swift, and Samuel McKean followed 
Webster's example v.ith dozens more, Benton, ibid., p. 449; additional 
petitions against the annexation of Texas were again presented to the 
Senate in the next session, p. 617 and John Quincy Adams himself presented 
350 petitions against the annexation of Texas in the House of Representatives, 
p. 623; the first petitions against the annexation of Texas in the House 
were, hov.'ever, presented by Levi Lincoln on September 15, 1837, p. 464; 
another petition against the annexation of Texas was presented on 
December 18, p. 557. The first petition in behalf of the annexation of 
Texas was presented in the House of Representatives on April 16, 1838, by 
the State of Tennessee, p. 662. 

52 
Von Hoist, op. cit., II, p. 172f. 

53 
Charles Francis Adams, Memoirs of John Quincy Adams, Vol. IX, 

(Philadelphia: Lippincott and Co., 1874-18/7), p. 377. 
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During the next regular session, the first of the new 25th Congress, the 

abolitionists revived their activities. 

Representative Slade, by now the leader of the abolition movement 

in the House of Representatives, presented a new group of petitions to 

which he attached a motion to refer them to a special committee with 

instructions to prepare a bill abolishing slavery in the District of 

54 
Columbia, but such a tumult broke out the House was forced to adjourn. 

The tumult resulting from Slade's motion frightened many representatives 

because the Southerners had revived their threats of sec^sion. When 

Representative John M. Patton of Virginia, (1830-1838), introduced another 

gag resolution, it passed 122-74. The resolution read as follows: 

Resolved, That all petitions, memorials and papers touching 
the abolition of slavery, or the buying, selling or trans
ferring of slaves, in any state, district or territory of 
the United States, be laid on the table without being 
debated, printed, read or referred, and that no further 
action whatever shall be had thereon.^5 

A new element had been introduced: this was the first time one of the 

gag resolutions expressly mentioned petitions concerning slavery in the 

territories. 

Senator Thomas Morris of Ohio, (1833-1839), voiced the sentiments 

of the abolitionists when he summed up his reasons for supporting the 

right of petition. He preferred the Senate's procedure, saying: 

Benton, Debates, op. cit., XIII, Dec. 20, 1837, p. 565; the 
Southerners were so furious they left and caucused in a separate meeting 

Ibid., p. 566. 

I believe they have a right to be heard in their petitions, 
and that Congress may afterwards dispose of these petitions ^ 
as in their wisdom they may think proper. . . . Is not the 
right of petition a fundamental right? I believe it is a 
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sacred and fundamental right, belonging to the people, to 
petition Congress for the redress of their grievances. 
While this right is secured by the Constitution, it is 
incompetent to any legislative body to prescribe how the 
right is to be exercised, or when, or on what subject; or 
else this right becomes a mere mockery,^° 

The abolitionists outside Congress, like the Senator, also believed the 

right to petition was sacred and their petitions continued to flood 

Congress as their movement gained momentum. Something had to give, 

Calhoun: A Change in Directions 

Calhoun continued to vent himself against the abolitionist 

petitions maintaining that Congress could not discuss them at all, 

saying, "the most unquestionable right may be rendered doubtful, if once 

admitted to be a subject of controversy, and that would be the case in 

the present instance," However, Calhoun, unlike his Southern 

contemporaries, realized that the abolitionist movement was gaining more 

and more momentum with each successive gag imposed. The subject was 

being taken up in the pulpits, schools and nev/spapers. Therefore, he 

58 
changed his strategy to maintain that slavery was a positive good. 

Benton, Thirty Years, op. cit., I, p. 612 quotes Senator Morris: 
Morris' views sound quite contemporary and seem an appropriate argument 
in current controversies over the rights of minorities to present their 
grievances. 

Calhoun, op. cit., p. 627; for a brief commentary on Calhoun's 
view of the right to petition in relation to the abolition petitions see 
Brands Newton Thorpe, The Constitutional History of the United States, 
Vol. II, (Chicago: Callaglian and Co., 1901), pp. 412-414. 

58 
Calhoun, ibid., pp. 630-632; "We of the south will not, cannot 

Surrender our institutions. To maintain the existing relations between 
the two races inhabiting that section of the Union, is indispensable to 
the peace and happiness of both. It cannot be subverted without drenching 
the country in blood, and extirpating^ one or the other of the races. Be 
it good or bad, it has grov/n up with our society and institutions, and 
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Realizing that the abolitionist petition could not bo "reasoned down" in 

59 
committees, Calhoun introduced six resolutions designed to quiet the 

slavery debate. The third resolution declared that it was the federal 

government's duty to use its power to give "increased stability and 

security to the domestic institutions of the states that compose the 

60 
Union." 

Senator 0, H, Smith of Indiana, (1831-1843), moved that an 

enumeration of the rights of man, particularly protecting the right to 

petition and a free press, bo added to the third resolution. Senator 

William Allen of Ohio, (1837-1849), changed Smith's proposal to declare 

that the resolutions were not introduced to recognize any congressional 

right to impair the right to petition "as secured by the Constitution to 

the citizens of the several states, within their states respectively" and 

is so interwoven with them, that to destroy it would be to destroy us 
as a people. But let me not be understood as admitting, even by 
implication, that the existing relations between the two races in the 
slaveholding states is an evil: --far otherwise; I hold it to be a good, 
as it has thus far proved itself to be to both, and will continue to 
prove so if not disturbed by the fell spirit of abolition. . . . I 
hold that in the present state of civilization, where two races of 
different origin, and distinguished by color, and other physical differences, 
as well as intellectual, are brought together, the relation now existing 
in the slaveholding states between the two, is, instead of an evil, a 
good--a positive good." 

59 
Ibid., p. 627; see also Benton, Debates, op. cit., XIII, pp. 567-

568. 

Benton, Debates, op. cit., XII, p. 567. 

Ibid., p. 582; for a brief discussion of the meaning and 
consequences of Calhoun's six resolutions as they pertained to the 
slavery issue see Andrew C. McLaughlin, A Constitutional History of the 
United States (New York: D. Appleton-Century Co., 1935), pp. 490-492. 
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this addition was adopted." 

Von Hoist considered this amendment to be a direct violation 

of the Constitution and much worse than the gag resolutions passed by 

the House of Representatives because it Intimated that the rights 

guaranteed in the Bill of Rights belonged to individuals "only as 

63 
citizens of the United States," By inference, Congress could impair 

the right to petition even though the Constitution prohibited Congress, 

by law, from abridging the right, 

Allen's proviso was appended to Calhoun's third resolution 

sweeping the slavery question, and the right to petition with it, under 

the senatorial rug. 

The Standing Rule of 1840 

The House of Representatives received numerous petitions bearing 

over 34,000 signatures, during the first session of the 24th Congress, 

64 
supporting the abolition of slavery within the District of Columbia. 

During the second session that number increased to over 110,000 and in 

the 1837-1838 session the number of signatures was over 300,000. The 

69 
Ibid., Benton, p. 583. 

Von Hoist, op. cit., II, p. 275; an issue clearly related to 
petitioning and as hotly debated in Congress, was that of excluding 
"incendiary publications"--designed to stir the slaves to insurrection--
from the mails, see von Hoist, pp. 122-131 and McLaughlin, op. cit., 
pp. 484f. 

64 
U.S,, Congress, House, 24th Congress, 1st session. May 19, 1836, 

Register of Debates, p. 3776; the signatures were appended to over 175 
petitions. 

Von Hoist, op. cit., II, p. 284. 
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controversy was reachin;-, crisis proportions affecting the ability of the 

House, even with the ga;; lesolutions, to do its work, 

Represoiit.itive Cl.ules G, Athcrton of New Hampshire, (1837-1843), 

perhaps fearful of the strain continued debate over slavery in the 

District of Columbi.i v.\; .s i.ixing on the Union, aided the South by intro

ducing a very comprehensive gag resolution including a new provision 

denying any con>'.ressio:ui 1 pover to prevent the removal of slaves from one 

state to another: 

Resolved, That this government is a Government of limited 
powers, and , . . Congress has no jurisdiction whatsoever 
over the institution of slavery in the several States of 
the Confederacy. 

Resolved, That petitions for the abolition of slavery . . , 
are a part of a pain . . . indirectly to destroy that 
institution. . . . 

Resolved, That CoiK'.ress has no right to do that indirectly 
which it cannot do directly; and that the agitation against 
the subject of slavery . . . is against the true spirit and 
meaning of the Constitution , . . and a breach of the public 
faith upon which they entered into the Confederacy. 

Resolved, That . . . Congress in the exercise of its 
acknov;ledged powers, has no right to discriminate between 
the institutions of one portion of the States and another 

Resolved, therefore. That all attempts . . . to prohibit the 
removal of slaves from State to State . . . are in violation 
of the Constitution . . . and that every petition, memorial, 
resolution proposition, or paper, touching or relating in any 
way, or to any extent, whatever, to slavery, as aforesaid, 
or the abolition thereof, shall, on the presentation thereof, 
without any further action, thereon, be laid on the table, with
out being debated, printed, or referred."^ 

The Atherton gag not only denied any congressional right to abolish 

f.fL 

U.S., Congress, House, 25th Congress, 3rd session, Dec. 11, 1838, 
Congressional Globe, pp. 23, 25, 27-28. 
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slavery in the District of Columbia, the states, or territories, but also 

denied any congressional right to discriminate between the institutions 

of the states or to prevent the return of fugitive slaves to their 

owners. Even so, the gag did not prove to be "air-tight". During 

the next session of Congress the House faced the problem of coming up 

with another, more effective, solution. Late in January, 1840, the 

House adopted a standing rule preventing the reception of all abolition 

petitions: 

That no petition, memorial, resolution, or other paper, 
praying the abolition of slavery in the District of 
Columbia, or any State or territory, or the slave trade 
between the States and the territories of the United 
States in which it now exists, shall be received by this 
House, or entertained in any way whatever,"8 

The new standing rule recognized Calhoun's view as the correct 

69 
one and henceforth abolition petitions would not be received at all. 

Andrew C. McLaughlin considered the standing rule (which was in effect 

for nearly five years--December, 1844) to have brought "immeasurable 

harm to the proslavery cause," as it: 

, , , had aroused intense opposition in the north, had 
linked in men's minds the repression of free speech and 
petition with the slavery cause, had widened and deepened 

Von Hoist, op. cit., II, p. 287. 

U.S., Congress, House, 26th Congress, 1st session, Jan. 28, 
1840, Congressional Globe, p. 150. 

69 
Von Hoist, op. cit., II, p. 287; during the next session of 

Congress the Whig Party strengthened the rule by refusing to receive 
all petitions that did not refer to the party program for the session 
(see Barnes, op. cit., p. 119). Early in 1842 the Northern Whigs had a 
temporary majority which rescinded the standing gag until the late 
arrivals (Southern Whigs and Democrats) restored it (see Barnes, p. 256, 
n24). The rule stood until December, 1844. 
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the chasm between north and south; it had helped to place the 
whole dreadful perplexing problem beyond the point where 
peaceful and considered plans of restriction or gradual 
emancipation could be carefully and calmly considered.^^ 

The Success of the Petition Campaigns 

Calhoun, no doubt, congratulated himself and the South on "the 

progress of truth on the subject of abolition" in the House of 

Representatives, He had long plainly seen the "insoluble paradox" of 

which he had so often spoken. According to both von Hoist and McLaughlin, 

Calhoun had never spoken more wisely, or more inadequately, than, back 

in 1836, when he had predicted that slavery could only be saved by 

72 
silence. For though, in their opinion slavery could not have been 

McLaughlin, op. cit., p. 481; the attempt to restrict the right 
to petition as a means of "preserving silence" on the issue of slavery in 
the 1830's and 1840's is analagous to contemporary "sit-in" cases where 
attempts have been made to use the laws for maintaining order and 
decorum in public places, in order to prevent Negroes and others, from 
seeking redress of their grievances by demonstrating in public places; 
both instances are illustrative of the close relationship of the right 
to petition with freedom of speech in particular and freedom of expression 
in general. 

Calhoun, op. cit.. Ill, p. 439. 

72 
U.S., Congress, Senate, 24th Congress, 1st session, March 9, 

1836, Register of Debates, pp. 774-775; the Senate was considering a 
petition of the Society of Friends in Philadelphia on the abolition of 
slavery in the District of Columbia, Calhoun said: "The Senators from 
the slaveholding States, v;ho most unfortunately have committed themselves 
to vote for receiving these incendiary petitions, tell us that whenever 
the attempt shall be made to abolish slavery, they will join us to repel 
it. . . . I announce to them that they are now called on to redeem their 
pledge. The attempt is now in the making. The work is going on daily 
and hourly. The war is waged, not only in the most dangerous manner, but 
in the only manner it can be waged. Do they expect that the abolitionists 
will resort to arms, and commence a crusade to liberate our slaves by 
force? Is this what they mean when they speak of the attempt to abolish 
slavery? If so, let me tell our friends of the South who differ from us, 
that the war which the abolitionists wage against us is of a very different 
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saved by "enforced silence", it was only by silence that it could have 

73 
been saved, McLaughlin, in analyzing this period, felt the standing 

rule nullified the right to petition, saying: 

to refuse to receive, to reject utterly without notice, 
a petition dealing with matters vitally interesting to 
many people is In practical effect to nullify in that 
particular the whole sacred right of petition,^^ 

So the "sacred right of petition" was temporarily nullified regarding 

the particular institution of slavery. The right, however, did not 

cease to be an issue. 

The gag rules, in one form or another, had been around since 1836. 

With the passage of the early gags, petition compaigns had shifted.to 

local abolitionist societies--with national offices still supplying blank 

75 
petitions but not the active leadership as in the past. When the 

character, and far more effective. It is a war of religious and political 
fanaticism, mingled, on the part of the leaders, with ambition and the 
love of notoriety, and waged, not against our lives, but our character. . . 
We must meet the cncriv on the frontier, on the question of receiving; we 
must secure that important pass--it is our Thermopylae." 

73 
Von Hoist, op. cit., II, p. 241f and McLaughlin, op. cit., p. 484. 

74 
McLaughlin, op. cit., p. 482. 

Barnes, op. cit., p. 146; "Once the campaigns had rightly begun, 
central offices v:ere no longer necessary. One petition campaign v/as much 
like another. The petitions themselves were almost the same, and the 
volunteers, once they had done; their job correctly, needed no further 
direction." Interestingly f'noâ ;h the "test question" for the early aboli
tionists had been the issue of slavery in the District of Columbia (Barnes, 
p. 137). But the petitions, nemorials, remonstranc(?s and papers submitted 
to Congress and the resolutions and rules adopted by Con̂ '.ress in reply were 
gradually broadened to include the interstate slave trade, slavery in the 
territories, fugitive slaves and statehood for slaveholding territories 
(according to Barnes literally thousands of petitions, which "nearly every
body signed", were submitted against the annexation of Texas, p. 137; the 
same thing was true of the annexation of Florida but the admission of new 
states -̂̂as typically accomplished by compromising to pair off "free" states 
with "slave" states). 
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control of the petition campaigns passed to the local societies the 

emphasis came to be placed on the repeal of the gag rules rather than 

the subject of slavery itso'f which eventually caused the state societies 

to oppose the campaigns. During the ensuing years the abolitionists 

argued that the gags, denying the right of antislavery petitions to be 

read in the House, also involvod a denial of the broader constitutional 

right to petition. The Nort h was pexnmeated with antislavery propaganda 

and though the effect on state and national abolitionist societies was, 

perhaps, disasteroos, the abolitionists' contention was accepted in 

the North and the petition campaigns were taken over by the antislavery 

78 
men elected to Congress under the banner of the Whig party. When, at 

last, they constituted a working majority the success of the abolitionists' 

petition campaigns evidenced itself on the floor of the Congress with the 

79 
repeal of the so-called "fifth gag" or standing rule. John Quincy 

Adams had led the fight for the restoration of the complete right to 

petition and, with the abandonment of the standing rule, was vindicated 

u- 80 of two abortive attempts to censure him. 

Petition Politics 

Adams and the right to petition may have been vindicated but the 

^^Ibid., p. 148. 

^^Ibid., p. 148, 150-152. 

78 
Ibid., p. 179. 

79 
U.S., Congress, House, 28th Congress, 2nd session, December 3, 

1844, Congressional Globe, p. 7. 
80 

See note 50 above; the latter attempt came in 1842 and is described 
by Hart, op. cit. , pp. 272-274; the efforts to quiet Adams thus ended, he 
died on the floor of the House in 1848. 
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petitioning issue continued to plague the Congjcss until the slavery 

question was finally settled by force. The vict.yry was not complete, 

for, though Congress would now receive and refer petitions, there was 

no guarantee that they would be reported out of a committee. Because 

the committees to which petitions were reterred might be stacked with 

Southerners, or those who ŝ iiipathized with thorn, who would refuse to 

report them, they came to figure in the internal politics of the House 

of Representatives. The issue culminated in the election of the Speaker 

of the House in 1855-1856. The leading candidates were William A. 

Richardson of Illinois, a Democrat and Chairman of the territorial 

committee so important in the slavery debate, Lewis D. Campbell, a leader 

of the Anti-Slavery Know Nothings from Ohio, Humphrey Marshall of Kentucky, 

the head of the Southern Know Nothings, Nathaniel P. Banks of Massa

chusetts, former Democrat and now part Know Nothing-part Republican, and 

Henry M. Fuller of Pennsylvania, a leader of the conservative Know 

Nothings. 

Campbell, because it was becoming evident that he had little 

chance of being elected unless he either repudiated his antislavery 

position to appease the Southerners or else made promises to the aboli

tionists that he would appoint "friends of freedom" to the standing 

committees who would report the antislavery petitions, both of v;hich he 

81 
Herman F. Von Hoist, The Consti'ntional and Political History of 

the United States, Vol. V: 1854-1856, Kaiif.as-î ~.bra ska Bi 11--Buchanan' s 
Election, (Chicago: Callaghan and Co., 1885), p. 204, 
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82 
found unconscionable, withdrew on December 7, 1855, 

The petitioning i sstip thtis surfaced. Representative Joshua R. 

Glddings of Ohio, (1838-1859), an antislavery man, soon moved in the 

party's caucus, that no candidate should be voted for unless he pledged 

himself to appoint a majority of "friends of freedom" to those standing 

83 committees which might receive antislavery petitions. The "friends 

of freedom" were abolitionists who had pledged themselves to report all 

petitions referred to the standing committees. The year ended and the 

House of Representatives was no nearer, than on the first day of the 

session, to getting itself organized for business. There had already 

been thirty-eight ballotings for Speaker and as yet there was no clear 

indication how the election would go. On the eighth of December and 

84 
again on the twelfth of January the principal candidates were subjected 

to formal inquiries before the House. Giddings asked Representative 

Richardson whether he v;ould so make up the standing committees that they 

85 
would report antislavery petitions. Richardson replied that he and 

the questioner were not in the same situation, as he was a candidate and 

Giddings was not. The House erupted into laughter and Richardson had 

pleasantly repelled any idea that the candidates would make, what they 

82 
U.S., Congress, House, 34th Congress, 1st session, December 7, 

1855, Congressional Globe, p. 45. 
83 

U.S., Congress, House, 34th Congress, 1st session, December 18, 
1855, Congressional Globe, p. 45. 

84 
Campbell was still in the race despite his earlier withdrawal 

as several representatives kept on voting for him. 
85 
U.S., Congress, House, 34th Congress, 1st session, January 12, 

1856, Congressional Globe, pp. 221-227; src note 83 above. 
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considered, Improper promises, rather claiming for them the right to leave 

compromising questions unanswered, 

87 
On the 23rd of January Richardson withdrew from the race, and 

88 
the next day Fuller also withdrew. Finally, on the second of February, 

Representative Samuel A, Smith, a Democrat from Tennessee,moved that if 

three additional ballotings failed to produce a Speaker then the leader 

89 
on the fourth balloting should be declared Speaker, The.Democrats 

now made Representative William Aiken of South Carolina their compromise 

90 
candidate hoping the Know Nothings would go along with him. The 132nd 

ballot was fruitless but on the 133rd ballot--where only a plurality was 

91 
required—Banks received 103 votes to 100 for Aiken. Though Banks had 

remained unpledged as to Giddings' proposition, he was by now firmly 

identified with the Know Nothings and emergent Republicans rather than 

the Democrats and had made it clear that he was sympathetic to Giddings 

on the composition of those standing committees which might receive 

. , . . 92 
antislavery petitions. 

Von Hoist, op. cit., V, p. 214. 

87 
U.S., Congress, House, 34th Congress, 1st session, January 23, 

1856, Congressional Globe, p. 282. 
88 

U.S., Congress, House, 34th Congress, 1st session, January 24, 
1856, Congressional Globe, p. 293. 

89 
U.S., Congress, House, 34th Congress, 1st session, February 2, 

1856, Congressional Globe, p. 335. 
90 
Von Hoist, op. cit., V, p. 219. 

91 
U.S,, Congress, House, 34th Congress, 1st session, February 2, 

1856, Congressional Globe, p. 337. 
92 
This electoral contest did waste time but it also did much to 

"create" the Republican Party as the term "Republicans" came to be 
substituted for the former Whigs and Know-Nothings during the debate; see 
von Hoist, op. cit., V, pp. 220-222. 
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Summary 

The Federal Convention of 1787 failed to embody in the Constitution 

guarantees protecting individual rights. However, the states on ratifying 

the Constitution requested such guarantees which became the first ten 

amendments. Affirmed in the colonial Declaration of Rights in 1765 and the 

Declaration of Independence it is not surprising that among the rights 

asserted in the First Amendment is the right to petition the government for 

redress of grievances--recognized as one of the rights reserved to the 

people. In the course of the slavery controversy the limits of the right 

to petition were passionately analyzed resulting in much clarification 

of the meaning of the right. The abolitionists insisted that the right 

to petition required Congress to consider all petitions and state reasons 

for their final disposition. This view never achieved ascendancy with 

the Congress--even with the abandonment of the gag rules. 

The right to petition, as it emerged from the prolonged slavery 

debate, appeared to have two aspects: (1) the constitutional right to 

petition was satisfied when a petition is officially received and (2) that 

was not to say that a petition must be read or acted upon. These princi

ples appear to have stood the test of time as in 1961 the House of 

Representatives adopted rules providing that members presenting petitions 

deliver them to the Clerk and then, except those which are either obscene 

or insulting in the judgment of the Speaker of the House, they are 

entered into the Journal and the Clerk furnishes copies for official 

93 
publication in the Congressional Record. Consideration beyond this 

93 
U.S., Congress, House, Rules of the House of Representatives, 

H. Doc. No. 459, 86th Congress, 2nd sessi'on, 1961, pp. 478./^81. 
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point hinges upon the merits of the particular petition under consideration. 
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CHAPTER IV 

SOME PETITIONING CAMPAIGNS OF 

THE 19TH AND 20TH CENTURIES 

In addition to the great petitioning flood which descended upon 

the Congress during the slavery controversy, there have been several 

other, perhaps minor, petitioning campaigns. Though the issues were 

usually important, they only occasionally made a contribution, and that 

was usually indirect, to constitutional law. No direct growth of the 

right of petition itself occurred--such as the House rule coming out 

of the petitioning campaign involved in the slavery controversy 

regulating the presentation, receipt, and publication of petitions. 

They did however, in a few instances, place a considerable strain upon 

the constitutional fabric of the Republic and were, occasionally, 

contributing factors in the eventual passage of legislation. 

While the anti-slavery controversy, as far as the petitions 

involved v/ere concerned, was basically a one-sided affair with the 

petitions coming primarily from the North, and being, almost without 

exception, anti-slavery in their content, and, typically, reading about 

the same,--the minor petitioning campaigns were much more two-sided. 

The petitions concerning the Sunday mails, the Sunday rest issue, the 

adoption of the income tax amendment, and, particularly, the tariff, 

bank, and prohibition issues approximated a national debate involving 

diverse parties having differing interests they sought to protect. The 

controversy over the Federalist's Alien, Sedition and Naturalization 

lOQ 
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Acts anticipated, to a small degree, those House rules forbidding the 

acceptance of controversial petitions passed during the slavery debate. 

Like the slavery debate, the alicn-sedition-naturallzation controversy 

was primarily a one-sided campaign with the Jeffersonian-Republlcan 

opposition authoring most of the petitions, A perusal of the many 

petitioning episodes arouses some question about whether issues involving 

human right? are more apt to be one-sided--as far as the exercise of the 

right to petition becomes involved--than are economic issues. In Congress 

itself, opposing views early developed on most issues; however, only in 

the debates over the Federalist Acts and the slavery question did the 

right to petition itself assume a measure of importance in the debate. 

The Sunday mails controversy coincided with the period of great 

religious fervor of the just quotes of the nineteenth century and the 

petitions ceased with the eventual decline of religious enthusiasm in 

the country. It did, however, produce limited discussions of state 

versus national powers and freedom of religion issues though no important 

actions were taken in either instance. 

The tariff controversy of the 1820's was basically a political 

struggle betv;een the manufacturing North, one side, and the non-

manufacturing South and East and shipping Northeast, on the other. The 

resultant petitions make for enlightening reading on the political forces 

at work in the nation at the time. 

The same is true of the petitions resulting from the Cherokee-

Georgia controversy of the 1830's. As in the Federalist Acts and the 

slavery controversies, the Cherokee-Georgia dispute had a moral question 
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Involved In it. But unlike either of the others, neither time nor federal 

troops interceded on behalf of the Indians. 

The national bank controversy was a recurrent theme with the 

constitutional issues already largely 'locided. Îut a "new politics" 

entered the picture to change the acc<̂ pted order despite the established 

constitutionality of the bank. 

The Sunday rest issue of the 1880's and 1890's was similar to 

the Sunday mails issue and was, perhaps, a latter-day extension of it. 

The petitioning effort involved two-sides and resulted in state legis

lation which is still in effect. 

The Anti-Trust campaign at the turn of the century eventually 

resulted in legislation at the federal level. Most petitions came from 

the agricultural states and the Grange was heavily involved. 

A real flood of petitions accompanied the income tax issue and 

involved considerable special interests. The campaign was, perhaps, a 

factor in the passage of the 16th Amendment. 

Both the Granger and Populist movements petitioned Congress on 

a variety of subjects. The Grangers were especially active. 

The petitioning campaign most reminiscent of the abolitionist 

movement, due to the passions involved, was centered around the prohibition 

issue. With the outbreak of World War One prohibition came to be viewed 

as a war measure, perhaps, assuring the adoption of the 18th Amendment. 

Edward Channing, The Jeffersonian System, 1801-1811, Vol. XII 
of The American Nation: A History, ed. by A. B. Hart (28 vols.; New York: 
Harper and Bros,, 1904-1918), p, 25. 
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Woman suffrage was a companion issue to prohibition and involved 

a revival of some of the tactics used by the abolitionists as well as some 

militancy. The petitioning campaign may have contributed to the passage 

of the 19th Amendment, 

Though the issues involved in the rash of petitioning campaigns 

were important in their time, their political aspects are more important 

than any constitutional developments arising out of the controversies, 

in that, at most, the petitioning campaigns were only factors in the 

passage of eventual legislation. No great contribution was made to the 

development of the right of petition itself other than setting a general 

precedent for use of the right as a means of public communication with 

Congress. 

The Federalist Alien, Sedition, and Naturalization Acts 

The Federalist legislation which most enraged their Jeffersonian-

Republican opposition were the Alien and Sedition Acts, the Naturalization 

Act and the Judiciary Act. The Alien, Sedition and Naturalization Acts 

created the first minor flood of petitions to descend upon Congress. Two 

laws governing aliens were passed. One law gave the President the power 

to order any alien whom he thought dangerous to the public peace or whom 

2 
he suspected of plotting against the government out of the country. 

The other law gave him the power, when the nation was in a state of war, 

3 
to arrest, imprison, and banish all enemy aliens whom he thought dangerous. 

2 
U.S,, "An Act concerning Aliens," Statutes at Large, I, 570-572 

(1798), 

3 
U,S,, "An Act respecting Alien Enemies," Statues at Large, I, 

577-578 (1798). 
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The aliens, obviously, were very much at the mercy of the President, but 

the justification for the (̂ xient of his power was that since aliens 

could have no standing in tlie courts it was necessary that the President, 

through his marshals, exetute the law. The Sedition Act was passed to 

deal with those overly critical of the government; it was made a 

misdemeanor: 1) to oppose the legal measure of the government, 2), to 

prevent a federal official trom executing his office, 3) "to commit, 

advise, or attempt to procure any insurrection, riot, or unlawful assembly, 

or combination," 4) to publish a false or malicious writing against the 

government, and 5) to incite a foreign power to war against the United 

States. The Naturalization law was a Federalist maneuver to cut off a 

growing source of Jeffersonian-Republican political strength. The law 

provided that every alien must have lived in the United States for fourteen 

years, five of which to be in the state where he was being naturalized 

and, five years before his naturalization, he had to declare his intention 

to become a United States citizen. 

4 
John S. Bassett, The Federalist System, 1789-1801, Vol. XI of 

The American Nation: A History, ed. by A. B. Hart (28 vols.; New York: 
Harper and Bros., 1904-18), p. 258. 

U.S., "An Act in addition to the act, entitled 'An Act for the 
punishment of certain crimes against the United States,'" Statutes at Large 
I, 596-597 (1798). 

James M. Smith, Freed'jm's Fetters; The Alien and Sedition Laws 
and American Civil Liberties. (Ithaca, Nev/ York: Cornell University Press, 
1956), p. 23. 

U.S., "An Act supplementary to and to amend the act entitled 'An 
act to establish an uniform rule of naturalization'; and to repeal the 
act heretofore passed on that subject," Statutes at Large, I, 566-569 
(1798); the motives of the Federalists in passing these three acts are 
aptly summarized by John S, Bassett, o\i. £_•! t. , p. 2^2, "Tl̂ e predominance 
of the Federalists in Congress and in the country suggested to the leaders 
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The most Important expressions against the Allen and Sedition Laws, 

though there were also private petitions, took the form of protest reso

lutions by the state legislatures of Virginia and Kentucky, The main 

flood of petitions to Congress concerned the Naturalization Law and were 

primarily from aliens praying for relief. 

Prior to its inclusion In the First Amendment the right to 

petition was typically phrased to include "representations," "addresses," 

Q 

and "remonstrances," as well as "petitions," The Virginia and Kentucky 

Resolutions of 1798 and 1799, being both protests against the Alien and 

Sedition Acts, and appeals to other state legislatures to take similar 

actions, are probably as close to being remonstrances as true petitions. 

The term remonstrances, at the time, meant an "act or instance of 

remonstrating," that is, in its obsolescent form, "pointing out," "demon-
9 

strating," or "protesting." Both resolutions meet the criteria of 

of the party that they might do what they pleased. It was a temptation of 
power to which the wisest of them yielded. Their idea that government 
should be in the hands of the capable classes might now for the first 
time in the history of the new government be put into operation. To 
those who held this theory it seemed, also, that never before had there 
been such a need for the operation of the theory. Never before had 
officials been so profanely denounced. To make matters worse, much of 
the abuse was uttered by foreigners; and since war with France was 
imminent it was concluded that these aliens were but agents of that 
nation." 

Q 

See Chapter Three, the section entitled "Fre-revolutionary 
Developments", above. One wonders if Marbury v. Madison, 1 Cr. 137 (1803), 
had already occur/ed whether these lav;s would have been held constitutional. 
At any rate the laws were not considered by the Supreme Court as this was 
before the Marbury Case. 

9 
The term was first applied in an ecclesiastical sense; in 1610 

it was applied to a group of Arminians who addressed to the States of 
Holland a protest (or remonstrance) showing their differences from those 
of the Calvinists; see any good dictionary; i.e., IJcbstor's Nev; Inter
national Dictionary, 2nd ed. (1954). 
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"pointing out" and "protesting". The Virginia Resolution said, in part: 

That the General Assembly [of Virginia] doth particularly 
PROTEST against the palpable and alarming infraction of the 
Constitution, in the two late cases of the 'Alien and 
Sedition Act,' passed by the last session of Congress; , , . 
(Bracket's added,) 

The Kentucky Resolution used similar language: 

• , .In order that no pretext or arguments may be drawn 
from a supposed acquiescence, on the part of this common
wealth [Kentucky], in the constitutionality of those laws, 
and be thereby used as precedents of the federal compact, 
this commonwealth does now enter against them its solemn 
PROTEST,^^ (Brackets added,) 

Both resolutions were also, in the truest sense, petitions. The 

Virginia Assembly, in addition to forwarding copies of the resolution to 

other state legislatures specifically provided, in the resolution, for 

copies to "be furnished to each of the senators and representatives 

12 
representing this state in the Congress of the United States" which 

was the usual procedure for petitioning Congress. Kentucky hoped the 

other states would concur in declaring the Alien and Sedition Acts "void 

and of no force, and will each unite with this commonwealth in requesting 

13 
their repeal at the next session of Congress." 

Congress was also in receipt of private petitions requesting the 

repeal of the Alien and Sedition Acts. Representative Edward Livingston 

of New York (1795-1802) reported on February 20, 1799, that he had received 

"Virginia Resolutions of 1798", as contained in Jonathan Elliot 
The Debates in the Several State Conventions on the Adoption of the Con
stitution, Vol. IV, (Philadelphia: J. B. Lippincott Co., 1836), p. 528. 

"Kentucky Resolutions of 1798 and 1799", as contained in ibid., 
p. 545. 

12 
"Virginia", op. cit., p. 529. 

13 
"Kentucky", op. cit., p. 544. 
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"under cover, a number of petitions from the state of Vermont, praying for 

repeal of the alien and sedition laws," which he asked permission to 

14 
present to the House (but which was refused). On February 22, the 

House became involved in a heated debate on the language of "several 

petitions and remonstrances" from Pennsylvania, presented by Representative 

David Bard (1795-1815), which asserted "that the sedition law had, in its 

execution, been used as a means of private vengeance, personal enmity, 

and party resentment," Representative Albert Gallatin, also of 

Pennsylvania (1795-1801), rose to the defense of the petitioners saying 

the Federalists did not want to examine the truth of the allegations 

contained in the petitions, but rather, he said, they wanted to limit 

the nature of petitions. He stated: 

. . . to tell the people, 'You shall not be permitted to 
lay your petitions before us, if you dare to say that 
laws are carried into operation to gratify party spirit 
or private revenge, (for nothing is said of courts and 
juries,) if they contain such allegations, we will reject 
your petitions.' . . . but thus to object to the reference 
of petitions, would be to say that we ha-re the power of 
defining the nature of petitions; that they may apply to 
this or that object, but that there are certain points 
which the people may not touch.^^ (Parenthesis in quote.) 

Representative Gallatin then proceeded to present additional petitions 

from Pennsylvania praying the repeal of the Alien and Sedition Acts; his 

motion to refer all the petitions passed. 

U.S., Congress, House, 5th Congress, 3rd session, Feb. 20, 1799, 
Annals of Congress, pp. 2934-2935. 

U.S,, Congress, House, 5th Congress, 3rd session, Feb, 22, 1799, 
Annals of Congress, pp, 2957-2958, 

^^Ibid,, p, 2958, 

^^Ibid,, p, 2959. 
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On February 25, the select coinmittee to which the petitions were 

referred reported Its conclusions to the House, the report being a 

condensation of the arguments used in the su)>poit of tlie Alien and 

Sedition Acts when under consideration for adoption. The report was 

accompanied by three resolutions offered for the considciation of the 

House, and recommended that the laws should be continued. The resolution 

read: 

Resolved, That it is Inexpedient to repeal the act passed 
the last session, entitled "An act concerning aliens." 

Resolved, That it is inexpedient to repeal the act passed 
the last session, entitled "An act in addition to the act 
entitled 'An act for the punishment of certain crimes 
against the United States.'" 

Resolved, That it is inexpedient to repeal any of the 
laws respecting the Navy, Military Establishment, or 
revenue of the United States.^^ 

The three resolutions were adopted after a prolonged and heated debate 

20 
by margins of 52-48, 52-48, and 61-39, respectively. 

The resolutions, perhaps, killed some of the enthusiasm for 

presenting petitions against the Alien and Sedition Acts as thereafter, 

when such petitions were presented there was, typically, no action taken. 

An example of the later attitude was the receipt by the House, on January 8, 

1800, of "sundry petitions and remonstrances" from New Jersey which were 

21 
not libelous to the Federalists, but which were, at any rate, ignored. 

18 
U.S,, Congress, House, 5th Congress, 3rd session, Feb. 25, 1799, 

Annals of Congress, pp. 2986-2994. 

^^Ibid., pp. 2992-2993. 

20 
Ibid., 3002f; over twelve pages of debate followed the resolution. 

21 
U.S., Congress, House, 6th Congress, 1st session, Jan. 8, 1800, 

Annals of Congress, p. 257. 
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The greater number of petitions, and for a greater period of time, 

were against the Naturalization Act rather than the Allen and Sedition 

Acts. Though petitions against the Alien Acts ceased with their expiration 

on June 25, 1800, and against the Sedition Act with its expiration on 

March 3, 1801, petitions against the Naturalization Law continued in 

that session and on into 1803 and even 1804, even though the act 

25 
was repealed In 1802 and the old law of 1795, requiring only a five 

year period of residency, instead of the fourteen year residency, was 

•in J 26 
essentially reenacted. 

The Sunday Mails Debate 

The practices of opening post offices on Sundays, the transpor

tation of mail on Sundays, and Sunday deliveries of the mail, served to 

22 
U.S., Congress, House, 6th Congress, 1st session, March 20, 1800, 

Annals of Congress, p. 635. 
23 
During the 7th Congress, 2nd session another heated debate arose 

in the House when it and the Senate v.ere presented what was considered 
disrespectful petitions by aliens residing in Pennsylvania (Senate, 
Feb. 16, 1803, p. 97, and House, p. 465); they were not referred to a 
committee by a vote of 32-49 (p. 467). The next day another group of 
petitions from aliens residing in Pennsylvania were again presented 
(p. 474) and a very heated exchange occurred because many thought the 
issue had been settled the day before. This time referral lost by a vote 
of 61-23 (p. 480). 

24 
On Jan. 14, 1804, the petition of a group of Baltimore aliens 

was presented, 8th Congress, 1st session, but no action was taken (p. 232). 
25 
U.S., Statutes at Large, I, 103. 

U.S., Statutes at Large, I, 414; tv;o very good books on the Alien, 
Sedition and Naturalization La.7s, the Virginia and Kenturky Resolutions, 
and the cases resulting from the laws (though not much attention is given 
to the petitions presented to Congress) are John C. Miller's Crisis in 
Freedom (Boston: Little Brown and Co., 1951) and James M. Smith's 
Freedom's Fetters (Ithaca, New York: Cornell Universitv Press, 1956). 
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cause another minor rash of petitions to Congress, The practices had not 

27 
existed Immediately after the adoption of the Constitution but the 

Postal Act of 1810 contained a provision which made it a duty of post

masters to deliver the mail "at all reasonable hours, on every day of 

28 
the week. • , ," In 1812 the General Assembly of the Presbyterian 

29 30 

Church and several local synods of that denomination petitioned 

Congress to suspend the carrying and opening of mail on Sundays, As the 

nation was at war, many of the petitions were withdrawn before the House 

Committee on the Postoffice and Postroads could consider them. The Senate 

Committee, however, had time to consider the petitions but deemed it unwise 

to change Sunday mail policies because "considering the condition of the 

country, engaged in war, rendering frequent communication through the 
31 

whole extent of it absolutely necessary," 

27 
L, Rogers, "The Postal Power of Congress: A Study in Constitu

tional Expansion", in Studies in Historical and Political Science, Vol, 34, 
ed, by the Departments of History, Political Economy and Political Science 
of Johns Hopkins University (Baltimore: The Johns Hopkins Press, 1916), 
p, 128, 

28 
U,S,, "Postal Act of 1810", Statutes at Large, II, p. 592; see 

also Walter Lowrie and Walter Franklin, eds., American State Papers (Post-
office), Class VII, Vol. 1, (Washington, D.C.: Gales and Seaton, 1934), 
No. 29, p. 46. 

29 
U.S., Congress, House, 12th Congress, 1st session, June 12, 1812, 

Annals of Congress, p. 1491. 
30 
For example, the Synod of Kentucky; see U.S., Congress, Senate, 

12th Congress, 1st session, Feb. 7, 1812, Annals of Congress, p. 118; 
petitions were also received from New Hampshire, Massachusetts, Connecticut 
North Carolina and Ohio; see Lowrie and Franklin, op. cit. 

31 
Lowrie and Franklin, op. cit., p. 47. 
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The Presbyterian Incident did result in the lessening of postal 

activities of Sundays, with most post offices being opened for only an 

hour during which worship services were not being conducted.^^ The 

33 
objectionable provision was reenacted in 1825 just as a religious 

revival occurred in the nation. Von Hoist describes the times thus: 

Beginning with about the year 1825, the various Protestant 
churches were taken of by an unquiet spirit, Revivials 
were the order of the day. Home and foreign missions were 
organized with such zeal, and on such a scale, that one 
might have thought this earth was to be conquered for 
heaven by one mighty assault. From the pulpits it was 
proclaimed that the kingdom of the Lord was approaching 
in great glory. , , , Temperance societies organized a 
crusade against all intoxicating beverages, and endeavored^, 
to press the arm of temporal authority into their service. 

In keeping with the spirit of the religious revival many persons 

desired to see that Sundays were kept holy by prohibiting the distribution 

35 
of mail on that day. Finally, in 1829, though the Senate Committee 

36 
acted unfavorably, the House Committee proposed the discontinuance of 

Sunday deliveries in response to a renewal of the petitioning campaign 

37 
against such postal practices. The renewed petitioning campaign was 

both energetic and widespread including petitions from residents of the 

District of Columbia as well as such states as New Jersey, North Carolina, 

32„ 
Rogers, op. cit. 

33 
U.S., "Postoffice Act of 1825", Statutes at Large, IV, p. 102. 

34 
Herman E. von Hoist, The Constitutional and Political History 

of the United States, Vol. II: 1826-1846, Jackson's Administration-
Annexation of Texas, (Chicago: Callaghan and Co., 1888), pp. 85-86. 

35 
Ibid., p. 86. 

Lowrie and Franklin, op. cit., p. 211. 

37 
Ibid., p. 213. 



Tennessee, Pennsylvania, Kentucky, Maine, Massachusetts, and New Hampshire, 

Though most petitioners objected to the practice of transporting mail on 

Sundays and to Sunday deliveries, their primary objection was to the 

39 
keeping of post offices open on the Sabbath, 

Counter petitions now began to appear. For example, one opposed 

"the interference of Congress upon the ground that it would be legislating 

upon a religious subject and therefore unconstitutional," One congres

sional committee was led to ask "If the arm of the government be necessary 

to compel respect and obey the laws of God, do not the state governments 

41 
possess infinitely more power in this respect?" but the report denied the 

implication of state authority when it later stated that if it was in 

order to insure effective observance of the Sabbath by making it a criminal 

offense to cither receive, write or read letters on Sunday then it was up 

to the Congress to act. No action was taken thereby letting an old 

Congressional Resolution of 1817, which asserted full congressional power 

over the mails, continue in force. The resolution read: 

The pov/er 'to establish postoffices and postroads' is by 
the Constitution of the United States exclusively tested 
in Congress; and the transportation and distribution of 
the mail, at such times and under such circumstances as 
the public interest may require are necessarily incident 
to that power,^2 
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38 

38 
Ibid., pp. 229-241. 

Rogers, op. cit. 

40 

Lowrie and Franklin, op. cit. , p. 231. 

^^Ibid., p. 230. 

^^Ibid., p. 358. 
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Even had Congress failed to provide for the transportation of mails and 

other Sunday postal practices, the states could not have regulated them as 

the subject was one for exclusive federal regulation. 

The Tariff Debate 

Conditions had changed considerably since the initial major struggle 

over the protective tariff took place in the decade after the war of 1812, 

Even John C, Calhoun had favored the mild tariff of 1816, but by the end 

of the decade sectional division on the issue had hardened; the depression 

of 1819-1S20, the new manufacturing industries of the North, and the 

Southern commitment to cotton had led to a clarification of issues,^^ 

The debate, both in and out of Congress, over the Tariffs of 1824 and 

1828 provided the setting for yet another petitioning campaign in which 

Congress was to receive many petitions including one of the longest ever. 

The proponents of the early protectionist policy contended that 

protection would alleviate the depression in industry and agriculture, 

protect the home market, aid infant industries, and prevent unfair 

45 
dumping of foreign goods in America. The opposition contended that 

43 
Though occasionally state police powers may touch upon the subject; 

see especially Ex parte Tackson, 96 U.S. 727, 732 (1878), Searight v. 
Stokes, 3 Hos. 151, 169 (1845), and In re Debs, 158 U.S. 564, 599 (1895); 
the issue of Sunday deliveries, especially, has continued to occasionally 
creep into national politics but, tyi'ically, the objections have not 
challenged the right of Congress to exclusively regulate the mails, see 
Rogers, op. cit.; in time, at the discretion of the Postmaster General 
the post offices were closed on Sundays and Sunday deliveries were confined 
to extremely busy times such as Christmas, but the transportation of mail 
on Sundays continues. 

44 
See George R. Taylor, ed. The Great Tariff Debate, 1820-1830, 

(Boston: D. C.Heath and Co., 1953), p. v. 
45 
See especially the speech of Henry Clay, Speaker of the House, 

which details the positi-.n of the protectionists, U.S., Congress, House, 18th 
Congress, 1st session, March 31, 1824, Annals of Congress, pp. 1962-2001. 
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under free trade efficient industries had and would continue to survive and 

that protection was merely a device to aid particular industries and sections 

of the nation at the expense of others. 

With the protection controversy receiving an enormous amount of 

47 
attention In the national press the public and private interests which 

would be affected by the potential tariff began to make themselves heard 

in the form of numerous memorials to Congress, Typical protectionist 

memorials placed emphasis on the same contentions pro-protectionist 

Congressmen were using in their debates. Later memorials were of an 

especially nationalistic nature: 

, , , this constitutes the American System, It invites 
the application of American capital to stimulate American 
industry. It imposes a restriction, in the form of an 
impost duty, on certain products of foreign labour; but 
so far as relates to American capital, or American labour, 
it simply offers security and inducement to the one, and 
gives energy and vigour to the other,^^ (Italics in quote,) 

46 
See especially the speech by George McDuffie of South Carolina 

who was the most able exponent of the position of the Southern plantation 
interests, U,S., Congress, House, 18th Congress, 1st session, April 16, 
1824, Annals of Congress, pp, 2403-2426; considerable opposition to 
protectionist policies also arose in the Northeastern states, particularly 
Massachusetts, instigated by the maritime, shipping and other related 
interests centered there; see especially the speech of Daniel Webster of 
Massachusetts, U,S,, Congress, House, 18th Congress, 1st session, April 2, 
1824, Annals of Congress, pp. 2028-2068. 

47 
The leading protectionist editor was Hezekiah Niles; see especially 

his editorial entitled "The Prohibitory System", Niles' Weekly Register, 
Vol. XXIV, April 19, 1823, pp. 99-103; while the leading free trade editor 
was Condy Raquet, see especially his editorial entitled "Ironical petition 
of oystermen and others, designed to shew the absurdity of laws restricting 
industry", reprinted in Condy Raquet, The Principles of Free Trade (Phila
delphia; Carey, Lea and Blanch, 1835), pp. 13-14, 49-51. 

48 
This quote is taken from the "Memorial from the Protectionist 

Convention held at New York, October 26, 1831," published by the editor of 
Hezekiah Niles, in his Journal of tb r Proceê 'i np,s of the Friends of Domestic 
Industry (Baltimore, 1831), pp. 18-35. 
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And, typically the memorials lauded past protectionist policies beginning 

with those of Alexander Hamilton: 

The policy of the protective system is happily and amply 
Illustrated in the growth and prosperity of the United 
States, The union teems with proofs of its wisdom. All 
that Hamilton's masterly report predicted of its benefits, 
has been unfolded and is progressive beyond the most 
sanguine anticipation,^9 

The free trade memorialists in one of the longest petitions ever, 

patterned their arguments after those used by the free trade proponents 

in Congress with considerable attention being paid to the injustices 

imposed upon the South by past protectionist policies: 

m 
The Southern States have always confined themselves almost ^^ 
exclusively to the cultivation of the rich products of CO 
their climate. This is the only advantage they enjoy, -H 
and they owe it to nature. As they make but few, they O 
consume a much greater proportion of manufactured 
articles imported from other States of other countries. t^ 
That system, therefore, that enhances beyond measure the ?' 
price of those objects of necessary consumption operates 5^ 
most unequally and injustly upon them. . . . As the 
greatest consumers they must not only pay a greater share 
of the duties requisite to defray the necessary national 
expenditure, but they are compelled to pay the enhanced 
price occasioned by the protecting system . . . that 
legislation is unjust, unequal, and oppressive which 
attempts to confer doubtful benefits on the one at the 
expense of the other.^1 

The petitions and memorials flooding Congress since 1824 may have 

impressed the Congress as a whole but many individual Congressmen were 

<: 

49 
Ibid. 

50 
The petition is one hundred and five pages long; see Albert 

Gallatin, "Memorial of the Committee of the Free Trade Convention, held at 
Philadelphia, September and October, 1831", in F. W. Taussig, ed., State 
Papers and Speeches on the Tariff (Cambridge: Harvard University Press, 
1893), pp. 108-213. 

^^Ibid., p. 205. 
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aware of their origin with groups wbich had special interests to protect. 

One Congressman remarked: 

Sir, I have examined theso p.-titions, and have sought in 
vain for the picture of . :.t : ome diritr(-:s which his warm 
imagination has painted, . . . But, sir, if gentlemen 
will examine these petitions, and the sources from which 
they come, they will find that those sections of our 
country which have most m.nufacturin^', capital make the 
least complaint . . . the six Eastern States . . . you 
do not find one-half as many petitions as from the State 
of New Jersey, or one-fourtii as many as from Pennsylvania. 
Indeed, you find about as many remonstrating against your 
tariff bill, as of those vlio have appealed to your wisdom 
for relief, and very prolKibly some of the same persons.52 

The evaluations of the protectionist policies of the 1820's by economic 

historians have not necessarily aĵ reed with the glowing expectations their JJ 

53 '* 
proponents had predicted. ^^ 

-H 

The Cherokee-Georgia Controversy r-* 

• .J 
Early in 1828 The Cherokee Phoenix, in its first issue, published 5-* 

_ , 54 
a copy of the constitution adopted by the tribe a year earlier. The 

:i 

52^ 
Samuel A. Foot of Connecticut arguing against the proposed tariff; 

U.S, Congress, House, 18th Congress, 1st session, April 12, 1824, Annals 
of Congress, pp. 2297-2307. 

53 
Guy S. Callender concluded that not one feature of American economic 

development could be attriluted to tariff legislation of the period, and 
went on to say no great industries resulted and that "other influences 
determined the main features of development, and the tariff policy did 
nothing more than modify them a little, where it had any effect at all." 
Quoted in Taylor, op. cit. . p. x; perhaps the best histories of the tariff 
are F. W. Taussig's, The Tariff History of the United States, 8th ed. 
(New York: Augustus M. Kelly, Publishers, 1967) and Edward Stanwood's 
American Tariff Controversies in tlie 19th Century, 2 vols. (New York: 
Houghton Mifflin Co., 1903). 

54 
Most of the background materials on the Cherokee problem are from 

Louis Filler and Allen Guttmann, eds., "Introduction", The Removal of the 
Cherokee Nation: Manifest Destiny or National Dishonor (Boston: D. C. 
Heath and Co., 1962); the politics of the post-removal period in Cherokee 
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Cherokees had copied national republican institutions and adapted them to 

their agrarian way of life. Most of their properties were within the 

boundaries of the States of Georgia which was determined to extinguish 

their semi-sovereignty. Many Cherokees were Christians and the mission

aries responsible for their conversion were among their most ardent 

defenders. While the national government took the role of protector of 

the tribe, the Supreme Court also attempted to shield the tribe. But 

in the fall of 1838, the Cherokee Nation was gathered together and moved 

west of the Mississippi by General Winfield Scott, The clash between the 

State of Georgia and the Cherokees produced a rash of memorials and 

petitions to Congress, 

Among those petitioning on behalf of the Indians, the petitions 

of the missionaries are outstanding, questioning as they do the morality 

of forcing the Indians off their lands, and praising the progress of 

religion, art, education and civilization among them. Their resolution 

said, in part: 

History are ably treated in Morris 1. Wardell's A Political History of the 
Cherokee Nation (Herman: University of Oklahoma Press, 1938); and one 
of the most recent studies of Cherokee History from earliest times to the 
present in Grace S. Woodward's The Cherokees (Norman: University of 
Oklahoma Press, 1963). 

President George Washington was an early advocate of fair treat
ment to the Indians, see l/oodward, p. llOf. John Quincy Adams' was also 
their benefactor, see Filler and Guttmann's "Introduction", but Andrew 
Jackson changed the empbrisis of Adams' policies and began favoring the 
Georgian claims. 

Worcester v. The State of Georgia, 6 Pet. 515 (1832); less 
favorable to the Cherokees was The Cherokee Nation v. The State of Georgia, 
5 Pet. 1 (1831). 
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Resolved, That we view the Indian Question , , , as being not 
merely political, but as being of a moral nature--

Resolved, Therefore, that we view the removal of this people 
west of the Mississippi as an event to be most earnestly 
deprecated, , , , 

Resolved, As our unanimous opinion, that tlu establishment 
of the jurisdiction of Georgia and other states over the 
Cherokee people, against their will, would be an immense 
and irreparable injury, , . , the Cherokee people have 
been advancing in civilization for a considerable number of 
years, , . , Thirty years ago a plough was scarcely seen 
in the nation. . . . Six years ago the number of ploughs, 
as enumerated, was 2,923. . . . Consequently, the quantity 
of land under cultivation is increased several fold. . . . 
The dwellings of the mass of the Cherokees are comfortable 
log cabins,57 

The missionaries went on to say that a majority of the Cherokees were 

literate, members of one Christian communion or another, that freedom 

58 
of speech exists "nowhere more unrestrained than here," and predicted 

considerable progress for the Nation in the future, if left alone. The 

missionaries continued: 

To us it appears that the Cherokees are in a course of 
improvement, which promises, if uninterrupted, to place 
them, at no distant period, nearly on a level with their 
white brethren. Laboring, as we are, to aid them in their 
progress, we cannot do otherwise than earnestly deprecate 
any measure which threatens to arrest it.^^ 

The Cherokees did not rely solely on their missionary friends to 

present their case for them. Several times they presented petitions and 

memorials to Congress, both before and after their forced expulsion from 

^\he Missionary Herald, Vol. XXVII (March, 1831), pp. 80-84, as 
reprinted in Filler and Guttmann, op. cit., pp. 53-60. 

Ibid. 

Ibid. 
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Georgia. Relying on their treaties with the national government to 

protect them, the\ pled for the rij;ht to be lelt alone and predicated 

their ruin if forced to leave: 

We wish to remain on the land of our fathers. We have 
a perfect and ori-'nal righf to remain without inter
ruption or molestation. Tlio tjcatles with us, and laws 
of the United Stati s made: in pursuance of treaties, 
guaranty our residence and (ur piivileges, and secure 
us against intruvlors. Our .mly request is, that these 
treaties be fulfilled, and these laws be executed. 

But if we are coivpolled to leave our country, we see 
nothing but ruin before us,̂ "̂ ' 

The petitioners stated their ignorance of the Oklahoma-Arkansas area, and 

pled for the aged, sick, and impoverished who could not endure the i< 
CO 

projected trip. They included an appeal to American public opinion for -H 

support. 

It cannot be that tlie community we are addressing, S3 
remarkable for its intelligence and religious sensi- ;J 
bilities, and pre-eminent for its devotion to the " 
rights of ran, v.-ill lay aside this appeal, , , , , 
Shall v;e be compelled by a civilized and Christian 
people, v;ith v.'hcr.; v;e have lived in perfect peace for 
the last forty years, and for -.jhom we have willingly 
bled in v/ar, to bid a final adieu to our houses, our 
farms, our streams and our beautiful forests, , , ? 
We pray them to remember that, for the sake of 
principle, their forefathers compelled to leave, 
therefore driven from the old world, and that the 
winds of persecution wafted them over the great waters 
and landed them on the shores of the new world, when 
the Indian v;as the sole lord and proprietor of these 
extensive domains--Let them remicmber in what way they 

Memorials and petitions did not cease after the removal of the 
Cherokees westward; see Wardell, op. cit., pp. 364-365, who lists five 
very important memorials and at least two petitions from the Cherokees 
themselves to Congress concerning their affairs. 

"Memorial of the Cherokee Nation, July 17, 1830), Niles' Weekly 
Register, Vol. XXXVIII (August 21, 1830), ;>p. 454-457. 
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were received by the savage of America, , , .^^ (Italics 
in quote). 

Congress also received several publicly-circulated memorials from 

the citizens of New York and Massachusetts and from widely-based 

religious groups, such as the Society of Friends in New England,^^ The 

Cherokees had their champions in the Congress, Men such as Senator 

Theodore Frellnghusen--the "Christian statesman"--pled, eloquently, for 

their cause, saying: 

God, in his providence, planted these tribes on this 
western continent, so far as we know, before Great 
Britain herself had a political existence, I believe. 
Sir, it is not now seriously denied that the Indians 
are men, endowed with kindred faculties and powers with 
ourselves; that they have a place in human sympathy, and 
are justly entitled to share in the common bounties of a 
benignant Providence, And, with this conceded, I ask in 
what code of the law of nations, or by what process of 
abstract deduction, their rights have been extinguished? 

The Cherokees had other great friends in Congress, men such as 

Representative David Crockett and Senator Edward Everett of Massachusetts, 

Ibid, 

63 
U,S,, Congress, House, 21st Congress, 1st session, Jan, 11, 

1830, Register of Debates, p, 506, 
64 
U,S,, Congress, House, 21st Congress, 2nd session, Feb, 7, 1831, 

Register of Debates, p. 618. 

U.S., Congress, House, 21st Congress, 1st session, March 1, 1830, 
Register of Debates, p. 590. 

U.S., Congress, House, 21st Congress, 1st session, April 9, 1830, 
Register of Debates, pp. 311-316. 

See David Crockett's most famous speech Speeches on the Passage 
of the Bill for the Removal of the Indians (Boston: Perkins and Marvin, 
1830), pp. 251-253; for a brief discussion of Everett's role see Filler 
and Guttmann, op. cit. 
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6ft 
But they also had strong opponents in President Jackson and Wilson 

69 
Lumpkin of Georgia. Despite a widely-held sympathy for them in the 

North, the respectability of those pleading their cause, and their own 

nobility, the Cherokee Nation was gathered together during the fall and 

winter of 1838 and marched along, under the rifles of General Winfield 

Scott, the so-called "trail of tears" to a new home. 

The National Bank Controversy 

At the Constitutional Convention James Madison proposed that 

Congress be given the power to charter corporations, but his proposal was 

rejected. After the organization of a national government, Alexander 

Hamilton, Secretary of the Treasury, launched an extensive financial 

program including a proposal to charter a national bank. After severe 

opposition in Congress the bank bill was passed in February, 1791, and 

the bank opened its doors on December 12, 1791, 

The process through which the modern state of Congressional 

fiscal powers was reached entailed much controversy. Today, however, as 

For President Jackson's role see Ulrich Bonnell Phillips,"The 
Expulsion of the Cherokees", from Georgia and States Rights (Washington: 
U,S, Gov, Printing Office, 1902), p. 80f; Filler and Guttmann, op. cit.; 
and Woodrow, op. cit., pp. 157-181 entitled the "Cherokee-Georgia Contro
versy," 

69 
Filler and Guttmann, op. cit.; Lumpkin's defense is contained 

in his autobiography. The Removal of the Cherokees, 2 vols. (New York, 
Dodd Mead Co., 1907). 

Max Farrand, ed., The Records of the Federal Convention of 1787, 
Vol. 1st rev. ed. (New Haven: Yale University Press, 1966), pp. 315, 
616-661. 

Davis Rich Dewey, Financial History of the United States, 12th 
ed. (New York: Longmans, Green and Co., 1936), p. 100. 
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an appropriate means for carrying the delegated powers of Congress--to 

borrow money, to regulate commerce, to coin money and regulate the value 

thereof—into execution. Congress may pass all laws "necessary and 

72 
proper," including a law incorporating a bank. Further, reinforced 

73 
by the "necessary and proper" clause, the powers to lay taxes, pay 

debts, provide for the general welfare and defense of the nation, and to 

coin money and regulate its value, give the Congress a virtual monopoly 

74 
over the control of money and currency. The attainment of this fiscal 

settlement embodied much constitutional give and take and one of the 

minor petitioning floods occurred during the latter stages of the 

75 
controversy. 

The charter of the first national bank was not immediately renewed, 

and the bank ceased to exist in 1811, Hov/ever, a second national bank 

was created in 1816, Its anticipated expiration in 1836 and President 

Andrew Jackson's attitude and actions toward the bank led to a series of 

pro- and anti-bank petitions to Congress during the early 1830's. 

When President Jackson entered the White House, the national bank's 

prestige was at an all time high except in the South and West, Jackson's 

chief constituency. In December of 1829 President Jackson, in his first 

^ McCulloch V. Maryland, 4 Wheat, 316 (1819). 

73 
U.S., Constitution, Art. I, Sec. 8. 

^^Juilliard v. Greenman (Legal Tender Cases, 110 U.S. 421 (1884). 

For a good analysis of the history of banking in the United 
States see D. R, Dewey, Financial History of the United States, 12th ed. 
(New York: Longmans, Green and Co., 1936), op. cit. 

See VJilliam G. Sumner, Andrew Jac]:son (New York: Houghton Mifflin 
Co. 1910), p. 171f; Alfred H. Kelly and Winired A. Harbison, The American 
Constitution: Its Origin and Development, 3rd ed. (New York: V7. \7. Norton 
and Co., Inc., 1963), p. 333; and Dewey, op. cit., pp. 198-201. 
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' 77 
annual message to Congress, revived the Issue of the bank's constitutionality. 

In January 1832 the bank's directors decided lo seek an early renewal of its 

78 
charter and petitioned Congress to that end. The existing charter did 

not expire until 1836, but the President's attacks on the bank seem to 

have precipitated their premature application for a renewal of the charter. 

A prolonged debate ensued and a bill renewing the charter was finally 

79 

passed by Congress in July. The President vetoed the bill as unconsti

tutional, because, in his opinion, it invaded the powers of the states 

and was not a "necessary and proper" exercise of the national monetary 

80 
powers. Proponents of the bank were unable to override his veto despite 

the earlier McCulloch decision as to its constitutionality and much 

support for the bank as evidenced by petitions and memorials from diverse 

sources. 

Petitions in favor of the bank were received from many citizens 

in the East, especially from Massachusetts, and New York, from state 

U.S., Congress, "Message of the President," 21st Congress, 1st 
session, December 8, 1829, Appendix to the Register of Debates, pp. 9-11. 

78 
U.S., Congress, House, 22nd Congress, 1st session, Jan. 18, 1832, 

Register of Debates, 22nd Congress, 1st session, pp. 3851-3852; it passed 
the Senate on June 11, 1832 by a "Ote of 28 to 20, ibid., p. 1073. 

The bill passed the House on July 3, 1832 by a vote of 124 to 60, 
see Regi ster of Debates, 22nd Congress, 1st session, pp. 3851-3852; it 
passed the Senate on June 11, 1832, by a vote of 28 to 20, ibid., p. 1073. 

^%. S . , Congress, Senate, 22nd Congress, 1st session, July 10, 1832, 
Appendix to the Register oi Debates, pp. 73-79. 

ft 1 

U.S., Congress, House, 22nd Congress, 1st session, Feb. 6, 1832, 
Register of Debates, 1752-1753. 

U,S,, Congress, Senate, 22nd Congress, 1st session, Jan. 26, 
1832, Register of Debates, p. 180. 
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banking Interests, the president of the existing bank, the directors 

85 ft6 

of the bank, and from the citizens of the National Capitol itself. 

Petitions poured in so fast that Senator Henry Clay of Kentucky, who was 

in one House or the other from 1826 to 1852, proposed that there be 

kept an enumeration of petitions on President Jackson's policy of removing 
deposits from the bank. The proposed order read: 

Ordered, That the Secretary of the Senate be directed to 
cause to be ascertained and reported to the Senate, the 
aggregate numbers of all who have, or shall have, on the 
day of his report, presented petitions, memorials, or 
other proceedings to the Senate, for or against the 
Executive measure of the removal of the public deposites, 
distinguishing the number appertaining to each.87 

88 
The order was adopted by the Senate. Clay estimated that petitions 

89 
bearing at least 150,000 signatures against the removal of the deposits, 

and that petitions bearing 165,000 signatures supporting the continuation 

90 
of the bank had been received by Congress. Despite the petitions the 

83 
U.S., Congress, House, 22nd Congress, 1st session, Jan. 20, 1832, 

Register of Debates, p. 1598; and House, 23rd Congress, 1st session, 
December 30, 1833, p. 2246. 

U.S., Congress, House, 23rd Congress, 1st session, Dec. 18, 1833, 
Register of Debates, p. 2207. 

85 
U.S., Congress, House, 23rd Congress, 1st session, Dec. 13, 1833, 

Register of Debates, p. 2181. 

U.S., Congress, Senate, 24th Congress, 1st session, date not 
given. Register of Ijebates, p. 2103; pages are missing here but a brief 
summary of the petition is given in the index. 

87 
U.S., Congress, Senate, 23rd Congress, 1st session, April 11, 

1834, Register of Debates, p. 1302. 
O Q 

Ibid., p. 1305. 

89 
Ibid., p. 1304. 

U.S., Congress, Senate, 23rd Congress, 1st session, June 19, 
1834, Register of Debates, p. 2037. 
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deposits were removed and the charter was not renewed,^^ The eventual 

result of the destruction of the bank was the creation of a subtreasury 

system in 1840 to act as a substitute agency for the receiving, trans

ferring, and paying out of federal funds,^^ Another attempt to recharter 

a national bank came in 1841, but President Tyler, an ardent states' 

rights Virginian, vetoed the bill on ground similar to those of former 

93 
President Jackson, 

The Sunday Rest Campaign 

One of the factors frequently cited in explaining the rising 

middle class interest in reform during the last half of the nineteenth 

94 
century is the development of Social Christianity. One of the several 

reforms coming out of the development of Social Christianity was the 

Sunday rest concept which resulted in the so-called Blue Laws, many of 

91^ 
Petitions continued to come in even after the expiration of the 

charter and at one point, in 1837, it appeared that the Senate was on the 
verge of adopting a resolution, "That it will be expedient to establish 
a United States bank whenever it shall be manifested that a clear majority 
of the people of the United States are in favor of such an institution," 
but it did not and the issue was dead until the next decade; Thomas H. 
Benton, Abridgment of the Debates of Congress, 1789-1856, Vol. 13, 
(New York: D. Appleton and Co., 1861), p. 408. 

92 
The bill passed the House on March 27, 1840, by a vote of 106 

to 66; U,S,, 26th Congress, 1st session. Congressional Globe, pp. 293-294; 
it passed the Senate on Jan. 23, 1840 by a vote of 24-9, ibid., pp. 139-141. 

93 
Kelly and Harbison, op. cit., p. 334. 

94 
Other factors frequently cited are the emphasis that Darwinism 

gave to the environment as a determinant in life and the growing power of 
women. See John D. Hicks, George E. Mowry and Robert E. Burke, The 
American Nation: A History of the United States from 1865 to the Present, 
5th ed. (Boston: Houghton Mifflin Company, 1971), p. 326. 
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which are still in effect. During the 1880's and 1890's when child labor, 

long hours and the sweat-shop were still in existence Congress was flooded 

with numerous Sunday rest petitions. 

On one day In 1889 the Senate received five such petitions from 

95 
all around the country. The Congressional Record also reports the 

96 
receipt of a few anti-Sunday rest petitions but overwhelming public 

opinion must have been in favor of the Sunday rest proposal because as of 

February 21, 1889, the Senate alone was reported to have been in receipt 

97 of pro-petitions bearing some 230,000 signatures, 

98 
Finally, in Hennington v, Georgia, the Supreme Court sustained 

a Georgia statute forbidding freight trains to run on Sunday, State 

legislatures responded immediately and Sunday closing laws soon became 

common. On the assumption that they have become divorced from their 

religioub originb and berve a babically secuiai purpose--providiug a 

uniform day of rest and recreation for the largest possible number of 

people--the Supreme Court continues to sustain Sunday closing laws as not 

99 
violative of freedom of religion as guaranteed by the First Amendment, 

95 
U,S,, Congress, Senate, 50th Congress, 2nd session, Feb. 21, 

1889, Congressional Record, p. 2135; petitions were also coming in from 
other states such as Kentucky, ibid., Jan. 28, 1889, p. 1234. 

96 
Anti-Sunday rest petitions were far less numerous but they did 

exist such as the one from Martinsburg, West Virginia, U.S., Congress, 
Senate, 50th Congress, 2nd session, Feb. 20, 1889, Congressional Record, 
p. 2135. 

97 
U.S., Congress, Senate, 50th Congress, 2nd session, Feb. 21, 

1889, Congressional Record, p. 2136. 
Q Q 

163 U.S. 299 (1896). 

99 
For a more detailed examination of the Sunday closing cases see 

Edward S. Corvrin, TIH:- Constitution of the United Stat':'S of Ai.ierica: Analysis 
and Interpretation, 2nd ed. (Iv'ashington, U.C: Governniont Printing OLlice, 
1964), pp. 859-860. 
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The Anti-Trust Campaign 

During the decade between 1880 and 1890 many observers of business 

trends noticed a disturbing trend towards monopoly. The number of woolen 

mills decreased from 1,990 to 1,311, the number of factories making 

agricultural tools decreased from 1,934 to 910, the number of iron and 

steel mills decreased by one-third and the number of leather factories 

by three-fourths. This decade saw the rise of such varied trusts as 

those in oil, sugar, whiskey, coal, copper and others. Their purported 

evils won them much notoriety. 

Petitions against the trusts were probably most numerous during 

the year 1889, Most anti-trust petitions were received from the 

102 
agricultural states, including Texas, The state Grange organizations 

were especially active in petitioning Congress both to investigate and 

103 
to correct the abuses of the trusts. ' Numerous states fell back on the 

common-law prohibition of conspiracy in restraint of trade to corner the 

trusts but finally, on July 2, 1890, Congress passed the Sherman Antitrust 

Act. Enforcement was quite difficult and the Supreme Court virtually 

See Hicks, et al., op. cit., pp. 134-136. 

Though petitions had been coming in throughout the decade a 
perusal of the Congressional Record indicates a climax in anti-trust 
petitions the year before the passage of the Sherman Antitrust Act on 
July 2, 1890. They started early in the session and continued throughout. 
See U.S., Congress, Senate, 50th Congress, 2nd session, Jan. 28, 1889, 
Congressional Records, p. 1234. 

102 
On January 4, 1889, the Senate received a petition from Navarro 

County, Texas. U.S., Congress, Senate, 50th Congress, 2nd session, 
Jan. 4, 1889, Congressional Record, p. 514. 

See U,S,, Congress, Senate, 50th Congress, 2nd session, Feb. 21, 
1889, Congressional Record, p. 2135. 

104,, . , 1 . ̂  -,0-7 

Hicks, et al., op. cit., p. i3/. 
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laid the law to rest when. In the Knight Case, it held that the mere 

purchase of property, even if it created monopoly and made for the 

restraint of trade, was not in itself illegal and that manufacturing 

and production were local in nature and not a part of interstate commerce. 

The end of the nineteenth century witnessed a great increase in 

the total capital of the great corporations--from $5 billion in 1900 to 

1 r\fL 

$20,5 billion in 1904--and the concentration of indur;try continued. 

President Theodore Roosevelt sought to revive the effectiveness of the 

Sherman Antitrust Act and in February, 1902, brought suit to dissolve 

the Northern Securities Company, A majority on the Court held that the 

company, which controlled three great railroads, was in violation of 

free competition within the meaning of the act. Roosevelt was jubilant 

at having induced the Supreme Court to reverse itself and went on with 

other prosecutions to win for himself the tide of "trust buster." 

President Wilson eventually, in 1914, elicited the Clayton Antitrust Act 

and the Federal Trade Commission Act from the Congress in a further 

attempt to curtail the great trusts. 

The Income Tax Amendment 

During the Civil War the North adopted an income tax of three per 

cent on all incomes above $800 which was later modified to five per cent 

on all incomes between $600 and $5,000 and ten per cent on all higher 

108 
incomes. Though the income tax died with the passing of the Civil War 

^^^United States v. E. C. Knight Co., 156 U.S. 1 (1895). 

Hicks, et al., op. cit., pp. 340-341. 

'^^Northern Securities Company v. Unite-! States. 193 U.S. 197 (1904). 

1 r\Q 

Hicks, et al., op. ci t., p. 683. 
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the idea remained alive. In the 1890's it was revived. On one day alone, 

June 2, 1894, the Senate received six petitions, one each from the citizens 

of the State of South Dakota and the cities of Cincinnati, Ohio, Cumber

land, Maine, New York City, New York, Bristol, Massachusetts and Wayne, 

109 
Michigan, Indeed the index to the Congressional Record, 53rd Congress, 

2nd session, lists some 175 petitions concerning the income tax. 

Typically the petitioners favored the income tax but requested that it 

exempt savings banks, life insurance companies, fraternal societies and 

building and loan associations. Many of these organizations had interests 

they sought to protect but others like the Populists and the Grange 

favored an unrestricted graduated income tax. 

On July 12, 1909 Congress submitted an income tax amendment to 

the several states: 

The Congress shall have power to lay and collect taxes on 
incomes, from whatever source derived, without apportionment 
among the several states, and without regard to any census 

• 112 or enumeration,^^^ 

On February 25, 1913, the Amendment was ratified by the required number 

of states and became a part of the Constitution. 

The Granger and Populist Movements 

The Granger and Populist Movements were quite active in petitioning 

U.S,, Congress, Senate, 53rd Congress, 2nd session, June 2, 
1894, Congressional Record, p. 5629. 

U.S., Congress, 53rd Congress, 2nd session, Index to the 
Congressional Record, p. 226. 

U.S., Congress, Senate, 50th Congress, 2nd session, Feb. 21, 
1889, Congressional Record, p. 2135. 

112 
U.S., Constitut i on. Amendment XVI. 
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Congress on a variety of subjects. The Grange, or Patrons of Husbandry, 

was founded by Oliver Hudson Kelley in 1867 and sought most of all to 

113 
achieve regulation of the railroads. The Populists arose out of the 

People's Party (1891) which arose out of the Southern Alliance which, in 

turn, arose out of a frontier organization in Lampasas County, Texas, 

sometime before 1875 and revived in 1885. While the People's Party 

itself was mostly a failure because of inept leadership, its "alliances" 

at the state and local levels were most active in petitioning Congress, 

especially against the trusts, and for free silver. 

118 
In addition to petitions favoring an income tax and for 

119 
Investigating and curtailing the great trusts, the Grange, among other 

113 

Hicks, et al., op. cit., p. 115. 

^̂ "̂ Ibid., pp. 181-190. 

^^^Ibid., pp. 189-190. 
lift 

Again, it was the state and local "alliances" that were most 
active. For example, the memorial against the trusts from the Farmer's 
Alliance #190 of Missouri v/lich urged Congress to "kill the trusts and 
money combinations". U.S., Congress, Senate, 50th Congress, 2nd session, 
Jan. 28, 1889, Congressional Record, p. 1234. 

The 50th and later Congresses received innumerable free silver 
petitions, but the Democrats, in the election of 1896, nominated William 
Jennings Bryan, a free silverite, and included free silver in their platform. 
"We demand the free and unlimited coinage of both silver and gold at the 
present legal ratio of sixteen to one without waiting for the aid or consent 
of any other nation." Hicks, ot a 1., op. cit., p. 200. The Populists, as 
third parties often do, thus lost their main issue. The vitality of the 
Populist Party as a -'iable organization was sapped by the election. Ibid., 
pp. 208-209. 

118 
See above, note 111. 

119 
See above, note 103. 
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120 121 
things, actively petitioned for the improvement of inland waten/ays, 

122 123 

to give women the vote and for the direct election of senators. 

Several of the Populist and Grange petitioning efforts were 

eventually successful. The trusts were partially curtailed by the 
10/ 1 o *% 

Sherman A n t i t r u s t A c t , an income t a x amendment was e v e n t u a l l y ad j r e d , 
1 '^£. 

as was an amendment for the direct election of senators. Women wc;e 
127 

also given the right to vote. The free silver issue faded with the 

128 
Republican victory in 1896 and the prosperity that followed. In 

addition, the Australian secret ballot and the initiative and referendum, 

which were also the subjects of a considerable number of Granger and 

129 
Populist petitions, found their way into the Constitutional system. 

The Prohibition Amendment 

The petitioning campaign most reminiscent of the abolitionist 

120^ ^ , ,^^ 
See below, notes 123. 

121 
U.S., Congress, Senate, 50th Congress, 2nd session, Feb. 21, 

1889, Congressional Record, p. 2135. 
122 

Ibid. 
123 

Ibid.; the Populists also supported the direct vote and both 
movements were for the Australian secret ballot and, at the state level, 
the initiative and referendum. 

See above, note 103. 

See above, note 111. 

1 Oft 

U.S., Constitution, Amendment XVII. 

127^ ^ , ,,-, 
See below, note 147. 

Hicks, et al., op. cit., pp. 207-208. 

129 
Ibid., pp. 209, 331. 
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movement was that of the Anti-Saloon League (1893) and its allies against 

the sale of liquor and beer. The campaign involved considerable passion 

and with the outbreak of World War One became quite heated. 

Petitions came from all over the country and included state 

legislatures such as Montana, ° Michip.an, ̂ ^^ Utal,,̂ -̂ ^ and Nebraska, ̂ ^^ 

as well as all sorts of organizations including; educational associations, 

135 
and individual citizens. Though the climax to the prohibition petitions 

came in 1917 the campaign had been intense for years. Back in 1889 on one 

day alone, the House of Representatives received twelve petitions from 

1 'if. 
interested citizens all over the Nation. 

134 

130 
U.S., Congress, Senate, 65th Congress, 1st session, July 7, 12, 

1917, Congressional Record, pp. 4792, 4992. 
131 

U.S., Congress, Senate, 65th Congress, 1st session, May 7, 1917, 
Congressional Record, p. 1893. 

132 
U.S., Congress, Senate, 65th Congress, 1st session, May 15, 

1917, Congressional Record, p. 2327. 
133 

U.S., Congress, Senate, 65th Congress, 1st session. May 2, 
1917, Congressional Record, p. 1662. 

134 
Including the Association of American Colleges; U.S,, Congress, 

Senate 65th Congress, 1st session. May 14, 1917, Congressional Record, 
pp, 2238-2239, 

135 
U,S,, Congress, Senate, 65th Congress, 1st session, July 9, 

1917, Congressional Record, p. 4804. 
1 36 

The petitions from small groups of individuals primarily came 
from small midwestern towns. The dozen petitions received on February 20, 
1889, are a good example. U.S., Congress, House, 50th Congress, 2nd 
session, Feb. 20, 1889, Congressional Record, p. 2135; the petitions came 
from citizens of Dev;itt, Nebraska, i7 citizens of Yankton, Dakota Territory, 
28 citizens of Asheville, North Carolina, 79 citizens of Moorhead, Minne
sota, 160 citizens of Pomfret, Connecticut, 59 citizens of Hinesburg, 
Vermont, 28 citizens of Colebrook, Ohio, 134 citizens of Newport, Minnesota, 
and 107 citizens of Monticello, Minnesota. 
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As the nation became more and more involved in the War, prohibition 

137 
came to be viewed as a war measure. To help win the war, petitioners 

urged, "We can keep our powder dry by making our country dry." One 

petition to the Senate read: 

Cheyene, Wyoming, May 21, 1917 

Honorable F. E. Warren, 
United States Senate, Washington, D.C. 

Sir: two hundred million bushels of grain suitable for 
food are used annually in this country to manufacture beer 
and whiskey. The United States and its allies are in acute 
need of all the food that can be produced. In the liquor 
business 150,000 men are employed, while the farmers are 
combing the country for men to tend and harvest the crops, H 

The products made by the employees of breweries and ;)< 
distillers make workmen less efficient and fighters less [i5 
dependable and resolute. Right now we need every man ^ 
physically and mentally at his best, ".5 

Common sense demands that prohibition be put through -̂  
as a move to help win the war. 'We can keep our powder dry ^"« 
by making our country dry.' !̂ j 

The people of Wyoming urge and expect you to work for Hj 
the suspension of the liquor traffic during this crisis. -^ 

Very sincerely, 

Ralph Harold Bolin 
(and 9 others).1^8 

The anti-prohibition forces were also at work. Congress received 

139 
anti-prohibition petitions from many interested small groups of individuals. 

137 
U.S., Congress, Senate, 65th Congress, 1st session, May 18, 

1917, Congressional Record, p. 2576. 
138 

U,S,, Congress, Senate, 65th Congress, 1st session, July 9, 
1917, Congressional Record, p. 4804. 

139 
U,S,, Congress, Senate 65th Congress, 1st session, July 6, 

1917 and July 9, 1917, Congressional Record, pp. 4583, 4804. 
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140 
several unions, and from such interested organizations as the Hotel 

Association. But to no avail. 

Although the early successes ol the prohibitionists were mainly 

in rural areas, by 1909 several southern states had voted dry and by the 

outbreak of World War One about half the nation lived in "dry" areas. 

The ratification of the Eighteenth Amendment in 1919 simply finalized a 

1/0 

process that had been underway a long time. 

The Woman Suffrage Amendment 

Woman suffrage was a companion reform to prohibition for, reasoned 

143 
the prohibitionists, if women obtained the vote they would vote dry. 

In 1869 women obtained the vote in the territory of Wyoming. By 1911 

Colorado, Utah, Idaho, Washington and California had also adopted woman 

suffrage. 

144 145 
Congress received petitions from educators, state legislatures. 

140 
U,S,, Congress, Senate, 65th Congress, 1st session, July 2, 

1917 and July 9, 1917, Congressional Record, 4805. 
141 

U.S,, Congress, Senate, 65th Congress, 1st session, July 9, 

1917, Congressional Record, 4805, 

Hicks, et al,, op. cit,, p. 337. 

Ibid. 
144 

Memorial of the Florida State Convention of Educators; U.S., 
Congress, Senate, 65th Congress, 1st session. May 11, 1917, Congressional 
Record, p. 2085. 

U.S., Congress, Senate, 65th Congress, 1st session. May 15, 
1917, Congressional Record, pp. 2328, 2378. 
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1̂ 6 . , ^ 147 ,, r 
citizen groups, and the Grange as well as from suffragette organi-

148 
zations. An outbreak of militancy with the suffragettes picketing 

149 
the White House resulted in additional petitions and memorials, and 

may have had some Influence on Congress in 1919, 

The suffragette movement also led to the revival of an old 

abolitionist technique, the mass mailing of form petitions to Congress, 

The Vice-President reported that "The chair Is being flooded with postal 

cards in the nature of petitions which are identically the same, only 

they are signed by different people." 

The Nineteenth Amendment was submitted by Congress on June 5, 

1919, and ratified by the required number of states on August 26, 1920. 

The prohibitions had won their cause. 

Other Petitioning Episodes 

In addition to the petitioning episodes discussed above, there 

have been innumerable other campaigns to influence Congress. They have 

U.S,, Congress, Senate, 65th Congress, 1st session, June 8, 
1917, Congressional Record, pp. 3311, 3313; and House, June 11, 1917, p. 3450. 

U.S,, Congress, Senate, 50th Congress, 2nd session, Feb. 21, 
1889, Congressional Record, p. 2135. 

Memorial from Delaware Branch of the National Women's Party; 
U.S., Congress, Senate, 65th Congress, 1st session, April 20, 1917, 
Congressional Record, p. 893; memorial from the Louisiana League, June 28, 
1917, p. 4393. 

^^\.S., Congress, House, 65th Congress, 1st session, June 29, 1917, 
Congressional Record, p. 4490; Senate, July 2, 1917, p. 4582. 

Hicks, et al., op. cit., p. 338. 

^ U.S., Congress, Senate, 65th Congress, 1st session, July 2, 
1917, Congressional Record, p. 4582. 
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ranged in subject matter from the content of coinag.e to the passing 

153 
of the Fourteenth Amendment. Some have been of considerable importance 

and involved numerous petitions like the diggin;; of the canals as internal 

1 54 
improvements during the 1830's and iJ'.'̂ O's, and the petitions asking 

for the establishment of a bank in V, ishingtwn, P.C. after President 
1 r r 

Jackson undermined the Second National Bank. ' ' The various Indian 

1 ̂ 6 
tribes also continued to be the subject of numerous petitions. 

Less sizeable petitioning campaigns have involved such a variety 

of topics as international arbitration, the Irench Spoliation Claims, 

the disposal and use of public lands, and even Chinese immigration. 

152 
U.S., Tables of and Annotated Index to the Congressional Series 

of United States Public Docuvents (Washington, D.C: Government Printing 
Office, 1902), Serial 1145, Document 106, p. 228. 

153 
Ibid., Serial 1584, Document 21, p. 2i/. 

154 
The Alexandria Canal alone evoked six petitions, ibid., p. 123, 

and numerous other canals, such as the Illinois and Michigan Canal, p. 395, 
evoked a couple of petitions each. 

There were at least 21 petitions seeking the establishment of a 
national bank within V/ashington, D.C, ibid., p. 280. 

The Choctaw and Chicksaw, ibid., p. 215, the Miami, p. 473, the 
New York, p. 533, and the Pottawatomie, p. 597, in particular were the 
objects of various petitions to Congress. 

Ibid., p. 137. 

Ibid., pp. 356-357. 

159 
Ibid., p. 606. 

^^^Ibid., p. 213. ' 
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Summary and Conjecture on the Exercise And 

Effects of the Right of Petition 

Of all these petitioning episodes, four involved human or civil 

rights—the slavery, alien-seditlon-naturalization, Indian, and woman 

suffrage controversies--and were primarily one-sided affairs, in so far 

as the exercise of the right to petition was involved. Four of the other 

campaigns--the tariff, bank, anti-trust and income tax campaigns--involved 

economic issues and, in contrast, approximated a national debate in the 

two-sided use of the right. The remaining campaigns--the Sunday mails, 

Sunday rest and prohibition issues--each involved a peculiar religious "Ĵ  

preference, were probably both moral and economic in nature, and entailed S/J 
H 
I n 

at least some two-sided petitioning. It would seem, then that there is a c'̂  

typification of issues which will determine whether or not there will be 3 
i 

a one-sided or two-sided exercise of the right to petition. The evidence .^ 

available suggests that issues involving a great moral, human-civil rights, 

question are typically one-sided, whereas economic issues engender a two-

sided exercise of the right while religious issues typically engender a 

luke-warm, two-sided participation. 

Typification, however, demonstrates very little about the success 

of petitioning campaigns. To state just which particular petitioning 

campaigns were a success seems a risky undertaking. It is far easier to 

speculate as to which ones definitely were not. The abolitionist campaign 

definitely v/as not--it took a war to free the slaves. The Choctaw campaign 

was a failure--the Indians were moved westward. The national bank campaign 
1 

! 

was also a failure--its charter was not renewed. The alien-sedition- j 
i 

naturalization cam.paign led to the re-examination of the laws and, to that 
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extent, was successful, but the laws were not--at that point--changed. 

That they were not renewed after expiration mi),]it be viewed as success. 

However, of these, only the national bank campaign was an economic issue 

witnessing at least some petitions from both ides of the controversy. 

The other three involved human-civil rights c-iostions and were primarily 

one-sided. The easy assumption is that Congress does not respond to 

petitioning campaigns that are oveiwhelmingly one-sided and which involve 

a human or civil rights question. The travail the Congress v/ent through 

during the abolition campaign, the fact that Congress at least re-considered 

its position in regards to the Alien, Sedition and Naturalization Acts, "̂j 
< 

and the later success of the woman suffrage campaign counter such as /• 
H 

assumption, B':> 

Where an economic issue is involved an evaluation of success 5 
i 

depends on, more than anything else, the question "whose success?", ,-A 

That minority which did not want to see the bank charter renewed was 

successful but, in all probability, the fact that the charter was not 

renewed did not depend upon their petitioning effort for if Congress had 

been weighing the volume of petitions the charter would have been renewed. 

The anti-trust and income tax campaigns could be termed successful but 

they both were economic and had at least a few detractors. The Sunday 

mails, Sunday rest and prohibition campaigns could also be termed 

successful but each had its detractors. Indeed the prohibition campaign 

brought on a considerable number of detractors. Prohibition itself was 

definitely not a success and the campaign itself might not have been 
I / 

successful had it not been tied in with the woman suffrage movement and i 
j 

World War One had not interceded. 
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Woman suffrage involved some militancy, was tied in with the 

prohibition campalg.n and was at least fifty years old when it met with 

success. The point here is that to look for success in a petitioning 

campaign is a false promise. No one can, when examining only one factor 

at work in the making of a national decision, arbitrarily say that a 

particular thing--in this instance a technique of public communication 

with the Congress--was responsible for the final decision. Judgement of 

the success of a pet itiL>ning campiign would entail an evaluation of all 

the factors figuring in the fin.il disposal of the issue involved. 

Here the "use"of the )ight to petition was under examination. 
M 

It revealed at least four things in addition to the possible typification 

H 
described above. First, only tv.Ice did the right to petition itself 5 

become involved--in the alien-sedition-naturalization campaign and in the '̂  
J 
% 

abolitionist campaign. On the strength of this fact it can probably be % 

assumed that the right to petition Congress for a redress of grievances 

through formal channels is a settled matter and will not figure in future 

development of the right. This is not to assume that the right itself 

will not be an issue before the courts. Second, it can be stated that 

the right to petition has been exercised, and it is not a dormant clause 

in the Constitution. Third, it can also be stated that the right to 

petition has been a factor in the defeat and passage of both statutory 

and organic lav;. It was a factor in the passage of at least four organic 

changes in the Constitution, i.e., the 16th, 17th, 18th and 19th Amendments. 

It was also a factor in the passage of such statutory lav; as the tariffs 
j 
I 

and anti-trust legislation. j 

Fourth, by confining the definition of success to V7hether or not i 
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the subject-matter of a particular petitioning campaign eventually became 

law--regardless of other contributing factors--a limited judgment of the 

few campaigns investigated Is possible. On this premise the woman suffrage, 
> 

prohibition, income tax, anti-trust, Sunday mails and Sunday rest campaigns 

were successful. The Indian campaign was not successful. The bank 

campaign was not successful. The alien, sedition and naturalization 

campaign was a limited success In that the law expired and was not renewed. 

The tariff campaign--the most two-sided of all the campaigns--was successful 

for those who supported a tariff and a failure for those who opposed it. 

n 
< 

H n 
IS 

J 

• 
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CHAPTER V 

CONTEMPORARY MANIFESTATIONS OF THE RIGHT 

OF PETITION: PRECEDENTS AND STIMULI 

In the past the right to petition the government for a redress of 

grievances has been exercised by all sorts ol individuals--from aliens to 

Indians, in all kinds of ways--from poorly written petitions to Congress 

by Illiterate slaves to marches on Congress by hungry Veterans, and for 

a great variety of reasons--from stopping Sunday mail deliveries to the 

creation of a national bank. The current generation has made sifnificant ^ 
< 

contributions of its own to the exercise of the right. It has contributed * 

H 
interesting new ways of, as well as unheard of reasons for, exercising 5 

a 

2 

the right. Who, twenty years ago, would have thought that he would have 

witnessed a Negro sit-in demonbtration? Who, ten yeais ago, would have tj 

thought that he would have seen anyone burn the flag to protest a war, or 

forcefully occupy a recruiting office, or curse a judge in court? 

More has happened to the right to petition than a new set of who, 

how and why, however. The scene of confrontation has shifted from Congress 

to the courts, but, even more important, the entire concept may have 

changed. In conjunction with several other First Amendment rights petition 

has merged into a broader concept of freedom of expression--it is neither 

the cornerstone of the concept nor its step-child. It is, however, almost 

impossible to tell where it ends and the broader concept begins or vice 

versa. Nothing makes this change so clear (or, perhaps, unclear is the 

better term) as the Negro sit-in demonstration and "symbolic conduct" 

150 



151 

cases of the past and current decades. Without strictly limiting himself 

to a formal petition to Congrc::s one can Inrdly exercise the right without 

exercising one or more of the rights contained in the broader concept of 

freedom of expression, especially freedom of asscu.My and, only slightly 

less, of speech. 

Interestingly, however, the Negro ;.it-in cases and the later 

"symbolic conduct" cases seem almost impossible to conceive without the 

right of petition. For example, no matter what haĵ pened during a sit-in 

or a war protest, the purpose was to petition, usually the government but 

sometimes a business or the general public, for a redress of one or more rj 

grievances. There is no way to read either series of cases without coming U9 

to be more and more impressed with how pervasively the right to petition r^ 

for a redress of grievances underlay the whole sit-in and "symbolic g 

conduct" movements. Often ill-conceived and seldom ever articulated by I 3 

its users, the right to petition appears so much a part of "everyman's" 

constitutional instinct that he is hardly aware of its existence at the 

time he is most involved in an exercise of the right. The contemporary 

user is much more apt to demand "freedom nov;" or, perhaps, utter a 

partially understood cry for freedom of speech or, if he is especially 

articulate, even something like "rightful assembly." He may urge the 

broader term "Constitutional rights" without mentioning any specifics. 

But the contemporary user almost never articulates a demand for the right 

to exercise his freedom to petition, rather he unknowingly exercises the 

The change is briefly described in this introduction; as it was 
an evolutionary development it is difficult to be precise as to exactly 
when it occurred. See the section entitled "The Origin of the Concept of 
a 'Right to Demonstrate': Early Cases," in the f (̂llo..'i iig chapter. 
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right of petition in order to more specifically demand the others. And 

that, probably, is the way It should be. 

These two series of cases--thc sit-in demonstration and "symbolic 

conduct" cases--together with their more immediate precedents and more 

direct stimuli appear, during the past decade, to have : pun-off a still 

newer right: the "right to demonstrate." This now famous, but still 

largely unformed right, at this stage of its development, appears to be 

nothing more than the development described ahove--th<> unknowing exercise 

of the right to petition in order to demand or express some ĉ S-er right 

or grievance. That is, the "right to demonstrate" is the right to A 
I' < 

petition for a redress of grievances being unconsciously used to demand ' 
^ 
n 

or express one or more of the amalgam of rights contained in the broader [ 2 

freedom of expression concept or some other right such as a demand for 3 

"equal protection of the Laws." Regardless of what the other ingredient(s) ,̂ ^ 

in a particular exercise of the "right to demonstrate" might be, it is 

still basically the right to petition in a new form. While the demon

strator may not be aware that his attempt to demonstrate is an exercise 

of the right to petition, the Supreme Court of the United States is, and, 

hazy as that awareness may occasionally seem, references are continually 

made to it both in specific terms and in general references to the broader 

concept of freedom of expression. 

If it is not improper to use a musical allusion, the right to 

petition like a background theme in good music--which never really 

escapes the listener's attention but v;hich intrudes on the scene only 

j 
when the overall feel of the composition needs a short but mighty re-state-

i 
ment to better attune the listener's ear--is only asserted when the broader 
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freedom of expression concept is in need of a mighty re-affirmation 

to better attune our constitutional perspective. Just as it is only 

occasionally that the composer must elevate his background theme from 

piacevole to allegro risoluto for emphasis so it is with the Supreme 

Court and the right to petition within the broader freedom of expression 

concept. The "right to demonstrate" is one of those occasions when 

an articulate re-affirmation of the right to petition is seldom necessary 

because it is the background theme which never entirely escapes one's 

attention. 

The purpose of this chapter is to trace the pre-sit-in background <l 

of the "right to demonstrate." To be considered are several developments 

of seeming minor importance, individually, which collectively, have had a ^ 

2 
See chapters three and four, particularly the section entitled 

"Conjecture on the Exercis. or.6 Effects of the Right to Petition" at the 
conclusion of chapter four. 

•4 
J1 

tremendous impact upon the contemporary form of the right to petition-- 3 
.• 

the "right to demonstrate." Though several of the developments occurred ^ 

around and about the right to petition during the nineteenth and first 

half of the twentieth centuries, the right to petition itself was not 

directly involved in all the issues. Even so, those issues eventually 

came to touch that traditional right in various ways and to contribute 

to its contemporary manifestations. These several developments served 

either, or both, of two purposes relative to the contemporary manifesta-

tions--the sit-in and "symbolic conduct" cases--of the right to petition; 

they either serve as precedents for, or as stimuli to, the contemporary 

demonstrations. 

2 
For example, as indicated above, the widespread exercise of the 
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right to petition through formal channels in the peiiiioning campaigns of 

the nineteenth and twentieth centuries obviously •.crvcd both purposes. In 

addition, during these petitioning campaign:, the ri;.ht to exercise the 

right to petition became reasonably settled--at least in so far as its 

exercise through formal channels in communicating with the Congress is 

concerned. 

Secondly, the right to petition expanded. It cime to include, 

in addition to petitioning for the redress of grievances, demands on the 

government for an exercise of its powers to furthei- the interests of the 

3 
petitioner. A good example is lobbying. -̂H 

< 

Of equal significance in this constitutional development of the 9 
-4 

right to petition itself,- though receiving less public attention, were ^ 

several cases decided by the Supreme Court, during the last quarter of q 

the nineteenth and the first half of the twentieth centuries, which brought j 
ti 

the right of assembly, a heretofore neglected part of the overall consti-

4 
tutional prescription, into its own. This emergence of the right of 

assembly is particularly important to the contemporary development of 

the right to petition because to find the constitutional law of demonstra

tions one must turn to the foundation supplied in the early assembly 

5 
cases. 

But to find the direct precedents for and stimuli to the 

3 
See the section below entitled "Lĉ bbying as Petitioning." 

See the section below entitled "Completion of the Evolution of 
the Right of Assembly." 

See the section below entitled "Freedom of Assembly: Constitutional 
Foundation to the 'Right to Demonstrate'." 
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demonstrations themselves one must turn to two seemingly unrelated judicial 

developments, industrial picketing and the early desegregation decisions 

7 
respectively. The struggle over the inclusion of industrial picketing 

within the concept of freedom of expression provided both the tactics of 

and precedents for contemporary demonstrators and the success of the early 

school desegregation cases provided the direct stimuli for the demonstra

tions. 

Lobbying As Petitioning 

To begin with, the right to petition itself has expanded. It is 
-•I 

no longer confined to redressing grievances but encompasses demands on < 

the government for an exercise of its powers to further the interest of ,^ 
n 

8 2 
the petitioner. For example, in Bridges v. California, the Supreme -

See the section below entitled "Industrial Picketing and Freedom 
of Expression." 

See the section below entitled "Early Desegregation Cases: 
Stimuli for the Demonstrators." 

^314 U.S. 252 (1941). 

^371 U.S. 415 (1963); 344 U.S. 804-805 (1952); congressional hearings 
are another manifestation of the right of petition, see Congressional Quarterly 
Service, op. cit. 

Court held that a telegram sent to a federal official strongly critical I 

of a state agency in a pending case was privileged under the First 

Amendment as an exercise of the right to petition. And, in N.A.A.C.P. 

9 

v. Button, the Supreme Court ruled that a state law regulating solici

tation of legal business effected an illegal interference with the right 

of petition, as well as freedom of expression, when enforced against an 

organization which was in no way involved in the judicial proceeding, 

such as the N.A.A.CP,, a non-profit organization whose purpose was to 
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eliminate racial discrimination by legal challenge in the courts. 

Lobbying, however, next to the so-called "right to demonstrate", 

is the most Important contemporary manifestation of the right to peti

tion. During this century it has reached tremendous proportions both 

at the state and national levels of government. Today there are more 

than four hundred national organizations which maintain over a thousand 

paid lobbyists in the national capitol who spend over 4,2 million 

annually. There have been several congressional investigations of 

lobbying activities, the most revealing being in 1949 by a committee of 

the House of Representatives. The House investigation concluded that A 
< 

the Lobbying Act of 1946 needed only minor amendments. However, the J 

•I 
Republican minority attacked the statute as vague and ambiguous believing 3 

it to be in doubt as to whether a lobbying statute should go further than " 

to require individual lobbyists to identify themselves and their source ^ 

of support. The Republican minority regarded the inclusion of organi

zations such as the A,F,L., C,I,0,, and Chamber of Commerce, which make 

expenditures to influence public opinion, and indirectly thereby, legis

lation, as violating the First Amendment guarantee of freedom of speech 

12 
and freedom of expression, including the right to petition. The Supreme 

Corwin, Small and Jayson consider lobbying the most important 
contemporary manifestation of the right to petition; see E. S. Corwin, 
N. J, Small and L, S. Jayson (eds.). The Constitution of the United States 
of America: Analysis and Interpretation (l/ashington C. C.: U.S, Govern
ment Printing Office, 1964), p. 920. 

Congressional Quarterly Service, Congress and the Nation: 1945-
1964, Washington D, C : U, S, Government Printing Office, 1965), p. 1586. 

12 
The whole episode is very ably presented in Carl A. Auerbach, 

Lloyd K, Garrison, Willard Hurst, and Samuol Mermin, "The Federal Regu
lation of Lobbying Act," in their Tbe Legnl Process (San I'rancisco: 
Chandler Publishing Co., 1961), pp. 563-564; see also House Report No. 
3138, 81st Congress, 2nd session, 1950. 
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13 
Court, in United States v, Rumely, tended to support the views of the 

Republican minority by intimating that, in the light of the First Amend

ment's protection of free speech, it was unlikely that the Court would 

construe the act to cover efforts of private individuals to influence 

public opinion through the press but, rather, to cover only those 

representations made directly to Congress, 

The intimations of the Rumely case were realized when, in United 

14 15 

States V, Harriss (1954), the Court construed the Lobbying Act to 

cover only direct communications with Congressmen on pending or proposed 

legislation, thereby upholding it against charges that it violated the -< 

right to petition, as well as due process and freedom of speech and 9 
-I 

press. Earlier, in 1952, a penalty provision of the act under which J 
m 
m 

lobbyists whose pr incipal ac t iv i ty was the so l i c i t a t i on , col lec t ion, and " 
dis t r ibut ion of funds to influence the passage of leg is la t ion were to be ^ 

il 

prohibited from engaging in such activities for three years if convicted 

for violating the act was declared an unconstitutional violation of the 

right to petition and a deprivation of freedom of speech by a district 

court. The Supreme Court did not pass on the validity of the penalty 

provision of the act in United States v. Harriss as the district court 

holding had been vacated as moot. 

^^345 U.S, 41 (1953). 

^^47 U.S. 612 (1954). 

"The Regulation of Lobbying Act, Title III, Legislative Reorgani
zation Act of 1946," U.S., Statutes at Large, LX, 839. 

16. 
National Association of Manufacturers v. McGrath, 103 F. Supp. 

510 (1952). 

17 
344 U.S. 804-805 (1952). 
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Completion of the Evolution of the Right of Assembly 

Historically, the right of petition has been the primary right, 

while the right of peaceable assembly has Ix̂ en a subordinate and instru-

18 
mental right. It was as if the First Amendment read "the right of the 

people peaceably to assemble" in order to "petition the Government for a 

redress of grieva ices." The Supreme Court, in United States v, Cruik-

19 
shank, at first adopted this view of the relationship of assembly to 

the right of petition. The Court said: 

The right of the people peaceably to assemble for the purpose 
of petitioning Congress for a redress of grievances, or for 
anything else connected with the powers or the duties of the ^i 
national government, is an attribute of national citizenship, i 
and as such, under the protection, and guaranteed by, the 9 
United States. The very idea of a government, republican in 4 
form, implies a right on the part of its citizens to meet > 
peaceably for consultation in respect to public affairs and • 
to petition for a redress of grievances.^0 (Italics added.) 5 

Thus were the rights of petition and assembly first interpreted by the 

Supreme Court (1876). It very clearly indicated that assembly was an 

appendage, an instrumental right, of the right to petition. This it was 

to stay for an additional sixty years. 

The Cruikshank Case arose in Louisiana from indictments on sixteen 

21 
counts under Section 6 of the Enforcement Act of May 31, 1870, which 

stated that: 

18 

See Introduction and chapter one above; see Appendix C. 

^^92 U.S, 542 (1876). 

^^Ibid., 92 U.S. 542, 552-553. 
21 
See U.S,, Statutes at Large, XVI, 141 (1870); 18 United States 

Code 241 and 242 United States Code 1985 (3). 
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. . . if two or more persons shall band or conspin' together, 
or go In disguise . , . with intent to violate any provision 
of this act, or to Injure, oppress, threat on, or intimidate 
any citizen, with intent to prevent or hinder his free exer
cise and enjoyment of any right or privilege grante ! or 
secured to him by the Constitution or laws of the I'.iited 
States, or because of his having exorcised the same, such 
persons shall be held guilty of felony. . . .22 

The defendants were among over one hundred persons jointly indicted on 

eight counts of "banding" and eight counts of "conspiring" together to 

hinder Negroes in the exercise of their constitutional rights. 

Chief Justice Waite, though he indicated that assembly was to be 

for the purpose of petitioning, found that the right of assembly pre-dated 

the Constitution and that, borrowing a phrase from former Chief Justice Ĵ 
a I 
^> 

Marshall, it had its source "from those laws whose authority is acknowl- «4 
23 *> 

edged by civilized men throughout the world." The English laws against • 
24 a 

"unlawful assembly," which had evolved from the right of petition as it I 

had itself evolved in England were, then, recognized as the proper 

25 

progenitors of an evolving modern right: the right of assembly. How

ever, the Court's interpretation was that the right to assemble freely was 

inherent in state but not in national citizenship, except where the assembly 

22 
Ibid. 

23 
Gibbons v. Ogden, 9 Wheat, 211 (1824). 

24 
See Appendix C. 

25 
See Glenn Abernathy, The Rip,ht of Assembly and Association 

(Columbia, S.C.: The University of South Carolina Press, 19ol), for a 
complete discussion of the evolution of the "crime of unlawful assembly" 
as it evolved in England and see chapter one above, the sections entitled 
"State Constitutions," "The Federal Constitutional Convention and State 
Ratifying Conventions," and "Inclusion in the First Amendment" for a 
discussion of how assembly came to be included in the First Amendment. For 
a brief discussion see Appendix C. 

^s 
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26 

With the later Incorporation of the First Amendin-nt into the 

27 
Fourteenth Amendment the rights of petition and asseml-ly took on new 

28 
meanings. In De Jonge v, Oregon the Court j'laced the right of assembly 

29 
within the concept of due process of the Fourteenth /c-ndment thus 

protecting it against state interference and essentially elevating it to 

where it was on a par with the right to petition and not necessarily just 

a subordinate or instrumental right. The Court held assembly to be 

96 
The defendants' convictions were overturned as the Court held, l 

that on the basis of the Slaughter House Cases, 16 Wall. 74 (1873), "We 5 
have in our political system a government of the United States and a * 
government of each of our several States. Each of these governments is ĵ 
distinct from the others. . . . The same person may be at the same time 'I 

m 

a citizen of the United States and a citizen of a State, but his rights ^ 
of citizenship under one of these governments will be different from those I 
he has under the other. . . . The very highest duty of the States, when J 
they entered the Union under the Constitution, was to protect all persons 2 
within their boundaries in the enjoyment of their "unalienable rights with 
which they were endowed by their Creator." Sovereignty, for this purpose, 
rests alone with the States. It is no more the duty or within the power 
of the United States to punish for a conspiracy to falsely imprison or 
murder within a State than it would be to punish for false imprisonment or 
murder itself." In other v;ords, the amendment " . . . like the other 
amendments proposed and adopted at the same time, was not intended to 
limit the powers of the State governmicnts in respect to their own citizens, 
but to operate upon the National government alone. . . . " 

27 
See especially Barron v. Baltimore, 7 Pet. 243 (1833), the 

Slaughter House Cases, 16 V.'aU. 36 ^873), Cit 1 ov; v. NCVJ York, 268 U.S. 
652 (1925), and Kear v. Minnesota, 283 U.S. 697 (1931); see also C. Herman 
Pritchett, "The Incorporation Argument," in his The American Constitution, 
2nd ed. (New York: McGraw-Hill Bool-. Co., 1968), pp. 592-597 and Alpheus T. 
Mason and William M. Beaney, "The Nationalization ot the First Amendment," 
in their The Supreme Court in a Free Society (New York; W. W. Norton and 
Co., 1968), pp. 287-291. 

OQ 

299 U.S. 353 (1937). 

29 
Powell V. Alabama, 287 U.S. 45, 67 (1932); and Grosjean v. American . 

Press Co., 297 U.S. 233 (1936). ; 
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• . . cognate to those of free speech and free press and is 
equally fundamental. . . . [it] is one that cannot be denied 
without violating those fundamental principles of liberty and 
justice which lie at the base of all civil and political 
Institutions, --principles which the Fourteenth Amendment 
embodies in the general terms of its due process clause. 
(Brackets added.) 

Thus launched the right of assembly has since had a separate, and often 

glorious, existence of its own in the development of American constitutional 

31 32 

law. More often than not, however, as indicated above, when the right 

of assembly is violated, the right to petition, as well as freedom of 

expression, is Involved to a significant degree. 

Freedom of Assembly: Summary of Principles Relating 

To The Right of Petition 

Following the enactment of the Fourteenth Amendment an ideal 

situation for the evolution of assembly into a right, coequal with the 

others of the First Amendment, would appear to have been set. However, 

the Court, shortly, nipped its potential development in the bud by holding 

as unconstitutional an attempt by Congress to punish private citizens for 

depriving Negroes of the right to assemble freely, declaring that nothing 

in the Fourteenth Amendment justified Congressional action against private 

30 
De Jonge v. Oregon, 299 U,S. 364, 365 (1937); in this case a 

conviction for assisting at a meeting called under the auspices of the 
Communist Party v?as overthrov;n since the state failed to establish that 
an illegal doctrine had been enunciated at the meeting. Twelve years 
later the Court held that a state might punish participation in an assembly 
if it was called for the purpose of engaging in violent action. Cole v. 
Arkansas, 338, U.S. 345 (1949). 

31 
See Abernathy, op. cit., for a complete discussion of the 

constitutional development of the right of assembly to date. 
32 
See the introduction to this chapter and the section entitled 

"Freedom of Assonblv" below. 
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33 
individuals. Thus it was not until 1937 that the Court placed the right 

of assembly within the concept of due process protecting it from state 

34 
interference. Therefore, its legal development as a separate and 

coequal right was belated occurring alongside the development of picketing 

as a form of freedom of expression. Unlike picketing, v;here a broad 

principle was laid down by the Court and subsequently chipped away bit by 

35 
bit and which involved a single issue--industrial labor relations, 

assembly had a slower, steadier development and involved many issues. 

Even more so than the industrial picketing cases, the assembly 

cases are an important element in the eventual development of the sit-in '-I 
« 

demonstration cases. For to find the constitutional law of demonstrations j 
I 

one must turn to the foundation supplied by Hague v, C,I,0, (1939) where > 

the Court stated that the use of the streets and public places "for 3 
t 

purposes of assembly, communicating thoughts between citizens, and 3 

discussing public questions [isj a part of the privileges, immunities, 

rights, and liberties of citizens," (Brackets added.) 

The question at issue was the validity of a city ordinance 

requiring the obtaining of a permit for a public assembly on public 

streets and highways and in public parks and buildings of the city. The 

ordinance authorized the director of public safety, for the purpose of 

33 
United States v. Cruikshank, 92 U.S. 542 (1876); see note 97 

above. 

De Jonge v. Oregon, 299 U.S. 353 (1937); see "Completion of the 
Evolution of the Right of Assembly" above for a more complete discussion 
of the birth throes of freedom of assembly. 

35 
See the section entitled "Industrial Picketing as Freedom of 

Expression," below, 

^^307 U.S, 496 (1939), 
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preventing riots, disturbances, and disorder, to refuse a permit when, 

after investigation of all the facts and circumstances, he thought it 

best to refuse the permit. Two of the Justices felt the ordinance violated 

the rights of citizens to assemble to discuss their privileges as citizens. 

Justice Roberts, expressing this view, declared: 

s 
The privilege of a citizen of the United States to use the 
streets and parks for communication of views on national 
questions may be regulated in the interest of all; , , , but 
it must not, in the guise of regulation, be abridged or 
denied, , . , [The ordinance] enables the Director of Safety 
to refuse a permit on his mere opinion that such refusal will 
prevent 'riots, disturbances or disorderly assemblage,' It 
can thus, as the record discloses, be made the instrument of 
arbitrary suppression of free expression of views on national .| 
affairs for the prohibition of all speaking will undoubtedly LiJ 
'prevent' such eventualities. But uncontrolled official J 
suppression of the privilege cannot be made a substitute for I 
the duty to maintain order in connection with the exercise J 
of the right,3^ (Brackets added,) S 

m 
•9 

Other Justices also invoked the due process clause of the Fourteenth I 

38 
Amendment, and agreed that freedom of assembly, as well as freedom of 

39 
speech, was applicable only to native born citizens. 

Two years later the Court unanimously agreed that a statute 

requiring a license for the holding of a parade did not interfere with 

40 
either free speech or with freedom of religion. The Court felt that 

the duty and responsibility of governmental authorities to keep the streets 

open for public convenience justifies them in requiring that those wanting 

to parade on public streets first secure permits. The case involved a 

^^Ibid., 307 U.S, 496, 515-516. 

38 
Ibid., 307 U.S. 496, 525. 

^^Ibid., 307 U.S, 496, 527, 

40 
Cox V. New Hampshire, 312 U,S, 569 (1941). 
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group of Jehovah's Witnesses who had marched iugle iil- along a busy 

41 
downtown street. The statute seemed a reasonable polir- regulation, 

administered under proper safeguards; therefoii- the Coni! treated the 

license requirement as a mere traffic regulni ion. Th^ conviction did 

not appear to be either for conveying informaticm or fo; holding a meeting, 

42 
However, in Niemotko v, Maryland, the Court un.tnimously reversed 

a conviction of Jehovah's Witnesses on a charge of disorderly conduct for 

holding a meeting in a public park without a jermit, since meetings by 

others had been allowed in the park previously. The \Jitncsses, upon 

requesting the use of the park were denied a permit after being questioned I 

The same one the Court applied in the Poulos case; see note 43 below. 

^^340 U,S. 268 (1951), 

^^Poulos V. New Hampshire, 34S U.S. 39S (1953). 

"̂ Êllis V. Board of Education, 349 U.S. 485 (1955). 

about their alleged refusal to salute the flag and their interpretation j 
1 

of the Bible. The Court concluded that the permit was denied because of > 
• 

distaste for the Witnesses' views, an infringement of their freedom of -
I 
H 

speech and a denial of equal protection to them. :a 

The Court was not implying that permits could not be required for 

the holding of meetings in public parks. This it soon made clear when it 

held that a municipality might require such a permit provided any applicant 
43 

was entitled to obtain a permit. Even so, it held that any applicant 

refused a permit must institute a proceeding to compel its issuance and 

could not defend a prosecution for violating the ordinance. But, when 

such a procedure was followed and the use of a school auditorium was 
44 

refused to a peace group, the Court refused to pass on the case. The 

file:///Jitncsses
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problem was considered In equal protection it-rms and tie majority felt that 

it was necessary to show that the auditorium had been used for similar 

purposes, even though it was granted that the auditorium had been used for 

discussion groups. 

Industrial Picketing and Frĉ edom of Expression 

One of the most important precedents loi- the contemporary usages of 

the right to petition was the inclusion of industrial picketing within the 

concept of freedom of expression as a means of persuasion and communication. 

Though confined to issues of speech and, less frequently, press, the tactics 

evolved and much of the judicial reasoning influenced the sit-in demonstra-

^^301 U.S. 468 (1937). 

For an explanation of this theory see Thomas I. Emerson, Toward a 
General Theory of the First Amendment (New York: Vintage Books. 1967), p. 
51ff, Corwin, et al., op. cit., pp. 865-886, 8̂ >6-903. 

I 
. * 
• 

J 
tion cases of a later generation. The initial indication that the Supreme I 

> 

Court would regard picketing as a form of expression protected by the * 

45 ^ 5 
Fourteenth Amendment was in Senn v. Tile Layers Protective Union when it I 

2 

upheld the constitutionality of a Wisconsin statute legalizing peaceful 

picketing 

Three years later, in 1940, the intimation of the Senn case was 
46 

confirmed. Applying the doctrine of clear and present danger, the Court 

invalidated Alabama and California statutes against peaceful picketing. 

To begin with the Supreme Court ruled that freedom of expression included 

free discussion: 

. . . the liberty to discuss publicly and truthfully all 
matters of public concern v/ithout previous restraint or 
fear of subsequent punishment [and concluded that] . . . in 
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the circumstances of our times the dissemination of infor
mation concerning the facts of a . . . dispute must be 
regarded as within the area of free discussion that is 
guaranteed by the Constitution.^^ (Brackets added.) 

Shortly thereafter, the Court ruled that the display of signs and banners 

was a natural and appropriate method of publishing the facts of a contro

versy, and, consequently a part of freedom of the press protected against 

48 49 
state action by the Fourteenth Amendment. 

Although the two cases extended the protection of the First and 

Fourteenth Amendments to peaceful picketing, they did not free it from all 

restraints. The following term the Court had to decide whether picketing 

might be enjoined if the dispute erupted into widespread violence, even ! 

though in itself peaceful. The Court was confronted with the application 

of the Thornhill rule to a more complicated situation, an industrial strike. 

The case involved violence which Mr. Justice Frankfurter, speaking for the } 
» 

Court, said i 

. , , had given to the picketing a coercive effect [and that] 
acts which in isolation are peaceful may be part of a coercive 
thrust when entangled with acts of violence. [in such a 
setting] it could justifiably be concluded that the momentum 
of fear generated by past violence v;ould survive even though 
future picketing might be wholly peaceful.^0 (Brackets added.) 

However, on the same day this case was decided, the Court ruled that a state 

could not enjoin picketers who were not parties to an immediate labor dispute. 

^̂ 3̂10 U.S. 98 (1940). 

48 
For an explanation of the concept of state action see Corwin, 

et al., op. cit., pp. 1279-1281, 1307-1310. 
49 
Carlson v. California, 310 U.S. 106 (1940). 

Milkwagon Drivers Union v. Meadowmoor Daries, 312 U.S. 287 (1941). 

51 
American Federation of Labor v. Switiu, 312 U.S. 321 (1941). 
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The next year the Court further retreated from the broad principle 

laid down in the Thornhill rule. A carponttr's union had been enjoined, 

under a Texas anti-trust law, from picketing a cafe l.rcause non-union 

workers were being employed by a contractor in erecting a new building for 

the cafe owner. The state court had ruled that the picl;oting was unlawful 

interference with the owner's business as it was being carried on at a 

scene remote from the place of the actual dispute--thc' site of the new 

building. Mr, Justice Frankfurter, again speaking for the majority, did 

not believe the union's right of free speech was being impaired by the 

Injunction, because, I 
I 

The recognition of peaceful picketing as an exercise of free Î 
speech does not imply that the states must be without power I 
to confine the sphere of communication to that directly 
related to the dispute.^2 

52 
Carpenters and Joiners Union v. Fitter's Cafe, 315 U.S. 722 (1942). 

53 
In 1943, however, the rule of the Thornhill case was extended to 

enterprises that had no employees. Caf eteri a Fii-ploycer>' s l̂ nion v. Angelos , 
320 U.S. 293 (1943). 

1 

On its face. Frankfurter's statement here seems inconsistent with his own i 
4 
f 

rationalization in the preceeding case. Ho./ever, in the latter case, the ' 

line of distinction appears to be that the state had thought it desirable 

to insulate the firm, which had no industrial connection with the dispute. 

Whereas, in the former case, a circle was drawn around the employer and his 

employees within the same industry, hence, Frankfurter was in effect saying 

that a circle of economic competition could not be drawn between an employer 
53 

and his employees but could be drawn between industries. 

Although the Thornhi11 doctrine had been restricted in these cases, 

its most serious curtailment occurred in a series of cases in which the 
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Court laid down the principle that a state might forbid peaceful picketing 

conducted In violation of a valid state law. In one case tlie Supreme 

Court said that a state might enjoin peaceful picketing that was designed 

to force the picketed persons to violate valid state anti-tiadc restraint 

laws. The union contended that the injunction agaiii;;t picketing was an 

invalid abridgement of its freedom of speech in att (;iiii)t ing peacefully to 

publicize true facts about a labor dispute. Mr. Justice Black, speaking 

for the Court, retorted: 

. . . it rarely has been suggested that constitutional 

freedom for speech and press extends its immunity to 
speech or writing used as an integral part of conduct in 
violation of a valid criminal statute. We reject the •! 
contention now,^^ <^, 

dp 
In addition, this rule applies even where the public policy of the state •-, 

I 
I 

is determined by the rulings of its courts rather than by its legislature, j 
I 

The Court quoted from an earlier opinion of Mr. Justice Douglas: i 

'Picketing by an organized group is more than free speech, 
since it involves patrol of a particular locality and since 
the verv presence of a picket line may induce action of one 
kind cr another, quite irrespective of the nature of the 
ideas which are being disseminated.'^^ [ft] is clear that 
appellants were doing more than exercising a right of free 
speech or press. . . . They were exercising their economic 
power together with that of their allies to compel Empire ^^ 
to abide by union rather than by state regulations of trade. 
(Brackets added.) 

The unlawful-purpose rule of labor picketing was born. And three cases 

decided in the next term of the Court (1949) applied the new Giboney rule 

^^Giboney v. Empire Storage Ice Co., 336 U.S. 490 (1949). 

The Supreme Court was quoting from Bakery Drivers Local v. Wohl, 
315 U.S. 769, 77,6 (1942). 

^^Giboney, 336 U.S. 490, 503, (1949). 
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to further limit the right to picket as an essential of freedom of speech. 

The unlawful-purpose rule was applied to picketing by a non-labor 

organization against an employer's discriminatory hiring policy in Cali

fornia. A Negro group, the Progressive Citizens of America, picketed a 

grocery store demanding that, as white clerks quit or were transferred, 

the store should hire Negroes until the proportion of Negro clerks to 

white clerks approximated the proportion of Negro to white customers. 

Mr. Justice Frankfurter, speaking for the majority, found that the state's 

public policy, as expressed by its courts, condemned such picketing 

because A 

[it] would encourage discriminatory hiring to give consti- 5 
tutional protection to petitioners' efforts to subject the I 
opportunity of getting a job to a quota system. . . . 1 
[while] picketing is a mode of communication it is insepa- ' 
rably something more and different. . . . Publication in a ' 
newspaper . . . may convey the same information . . . as do i 
those patrolling a picket line. But the very purpose ot a ^\ 
picket line is to exert influences, and it produces conse- *' 
quences, different from other modes of communication.^^ 
(Brackets added.) 

The Court next ruled that a state could enjoin peaceful picketing 

designed to ccmpel an employer to coerce his employees into joining the 

picketing union, in violation of the statutorily declared policy of the 

state that employers shall not coerce their employees' choice of a bargaining 

58 
representative. The most important of the three cases involved a union 

not making unlav:ful demands. The Supreme Court sustained a state injunction 

restraining picketing of businesses operated by the owners themselves 

Hughes V. Superior Court of California, 339 U.S. 463, 465, (1949). 

58 
Building Service Employees International Union v. Gazzam, 339 U.S. 

532 (1950). 
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without other employees for the purpose of compelling the observance of 

opening and closing hours as set by the un'on. Mr. Justice Fr.̂ n! furter 

declared 

. . . while picketing has an ingredient of cinniunication, it 
cannot dogmatically be equated with the constitutionally 
protected freedom of speech. . . . The efic)j t in the cases 
has been to strike a balance between the constitutional 
protection of the element of communicat ions in picketing 
and 'the power of the state to set the limits uf permis
sible contest open to . . , cambai ant s. '-̂9 

Obviously the ingredient of "speech" in this combination was significantly 

reduced requiring a narrower construction of several earlier cases than 

60 « 
they had originally been given. The earlier cases has simply established * 

a rule, as they were construed in the Hanke case, "that a state could not "̂̂  
,j 

I 
proscribe picketing merely by setting artificial bounds, unreal in the ! 

light of modern circumstances, to what constitutes an , . . relationship 

J. ..61 or a . . . dispute." 

Again in 1957 the Court interpreted the Giboney doctrine--the 

unlawful-purpose rule--to permit the prohibition of any labor picketing 

which was being carried on in support of conduct that violated the public 

6 0 
policy of a state. However, the Thornhill doctrine still had some life 

left, as was indicated in a case of the same year, when the Court indicated 

that injunctions should be directed against resultant violence rather than 

59 
International Teamsters Union v. Hanlce, 339 U.S. 470 (1950). 

60 
See notes 45, 51 and 54 above. 

Hanke, 339 U.S. 470. 

69 
International Brotherhood of Teamsters, Local 695 v. Vogt, 354 U.S, 

284 (1957). 
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63 

Early Desegregation Decisions: Stimuli 

For the Sit-in Demonstrations 

At the center of the battle over the Negro's constitutional rights 

has been the N.A.A.C.P.'s potent attack upon the segregated schools of 

the South. The earliest judicial intimation that segregated schools were 

constitutionally suspect was in 1938, when, in Missouri ex rel. Gaines v. 

64 
Canada, the Supreme Court found that Negroes had a right to attend a 

"white" school where no "separate but equal" facility for Negroes existed. 

The State of Missouri's refusal to admit a Negro to the law school created 

a privilege for white law students which was denied to members of the Negro 

race, because of their race, and was, therefore, a violation of the equal 

63 
Youngdahl v. Rainfair, Inc., 355 U.S. 131 (1957); the industrial 

picketing phenomenon also contributed a direct "sit-in" example to contempo
rary demonstrators. Very few of the workers in the auto industry possessed 
much skill and life on the assembly line was tedious for those who did not. 
Work fluctuated so much that annual wages vjere not very good during the 
depression. In December, 1936, the United Automobile Workers, fighting an 
old company policy of labor spies and "divide and conquer" which made union 
membership hazardous, attempted to negotiate with General Motors. The 
company refused to recognize the union as a bargaining agent and a strike 
broke out. The workers, instead of staying home as they had done in earlier 
strikes, employed a novel nev; tactic and sat down on the job refusing to 
move. General Motors claimed the strikers were trespassing and obtained 
a court order requiring the men to vacate the premises. But Governor Frank 
Murphy (later on the Supreme Court) feared violence and did not enforce the 
order. In time he negotiated a peaceful settlement in v/hich the union was 
recognized and the company agreed to stop discrimination against members of 
the union. Donald L. Kenmerer and C. Clyde Jones, American EcofH)mic History 
(New York: McGraw-Hill Book Co., Inc., 1959), pp. 576 5T7. The sit-in 
strike was later declared illegal by the Illinois Supreme Court. The United 
States Supreme Court, in a memorandum decision, denied certiorari. Ark v. 
Fansteel Meturgical Corporation, 306 U.S. 642 (1939). 

^So5 U.S. 337 (1938). 
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protection clause of the Fourteenth Amendment. 

Ten years later, in 1948, the Court told the state of Oklahoma the 

same thing, and within two years refused to allow a Texas law school 

(specifically established to meet the requirement of equality for Negroes 

66 
In legal education) to satisfy the demands of the equal protection clause. 

On the same day. Chief Justice Vinson held that "in-school segregation"--

where a special class section was reserved for coloreds--was also 

, 67 
unconstitutional. 

Technically, the "separate but equal"doctrine still stood intact 

but, after a long silence, the Court decided unanimously that all school 

^Sipuel V. Board of Regents, 332 U.S. 631 (1948). 

^^Sweatt V. Painter, 339 U.S. 629 (1950). 

McLaurin v. Oklahoma State Regents, 339 U.S. 637 (1950); these 
decisions v.'ere the first v/hich questioned the separate but equal doctrine 
of Plesey v. Ferguson, 163 U.S. 537 (1896), in the field of higher education. 

Brown v. Board of Education, 347 U.S. 483 (1954). 

69 
Boiling V. Sharpe, 347 U.S. 497 (1954). 

^^358 U.S. 1 (1958). 

•4 ftR 

segregation, both in the states, Brovm v. Board of Education, and in 3-J 

69 -1 

the District of Columbia, violated the Constitution. A period of ;•. 

"massive resistance" to the decision and "interposition" followed. The 

Court's decision in Cooper v. Aaron was a solemn admonition to the states 

on the futility of using "massive resistance" and "interposition" in 

attempting to frustrate the Court's intentions. 

In addition to the N.A.A.C.P.'s accomplishments in the area of 

education, there were a series of favorable decisions desegregating theaters. 



173 

parks, restaurants and busses. In Muir v. Louisiana Park Tln-atrica] 

Association the Supreme Court overruled the exclusion of Negroes from 

a private theater located in a public park and leased from the city. The 

Court next required the abolition of segregation in municipally owned 

72 
bathing beaches. Then the Court affirmed, per cnriam, a decision 

abolishing segregation in a private restaurant operating in a county 

73 74 

courthouse. In State Athletic Commission v. Dorsey the Court affirmed 

a lower court decision invalidating state statutes forbidding interracial 

athletic activities. 

The Montgomery bus boycott set the stage for the Court to set a »*' 
• " I I I * 

precedent that would eventually destroy the legal basis for racial 3» 

segregation in local and state transportation systems and their facilities 

by confirming a lower court decision declaring bus segregation 

^^^47 U.S. 971 (1955). 

72 

Baltimore v. City of Dawson, 350 U.S. 877 (1955). 

^^Derrington v. Plummer, 353 U.S. 924 (1957). 

"^^59 U.S. 533 (1959). 

Gayle v. Browder, 352 U.S. 903 (1956); see note 67 above, 

unconstitutional and impliedly, at least, overruling the Plessy "separate i 

but equal" precedent, already overruled by the Brown decision in the 

area of education. 

Summary 

There is room for doubt that without the precedents established in 

these early desegregation decisions the Negro sit-in demonstrators of the 

last few years would have ever acted. Despite the fact that the younger 

Negroes had long been impatient with the slowness of court procedures and 
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the pace of desegregation and were anxious for direct action, without 

precedents to aid their cause--established largely by these early cases--

t|iey would probably have gone nowhere. They were, after all, still depend

ent upon favorable court decisions if their sit-in efforts were to be 

successful. Then, too, the success here was, no doubt, motivation to 

continue their search for equal rights through the courts. This motivation--

coupled with the tactics evolved during the industrial picketing phenome

non, and the judicial precedents established in both series of cases as 

well as those relating to the right of assembly and the expansion of the 

right of petition--erupted in the early 1960's in a still newer phenomenon, 

the sit-in demonstration. The sit-in phenomena, arising from this back-

m 
ground and being a novelty in American history, drew upon so many £ 

precedents and pulled so much constitutional law together that it may have 

76 
Though it is likely that the leaders of the Negro sit-in movement 

knew about the sit-in tactic used by the strikers in their struggle with 
the automobile industry (see note 63, above), the tactic referred to here 
is the more general tactic of picketing. In addition to the sit-in tactic 
developed in this struggle, processions for the presentation of petitions 
in the United S*:ates have an old, if not particularly successful, history. 
In 1894 General Coxey of Ohio organized armies of poor and unemployed people 
to march on the Capitol and present petitions. His so-called armies 
themselves became the objects of a brief petitioning episode. The Index 
to the Congressional Record, U.S., Congress, 53rd Congress, 2nd session, 
p. 105, lists at least thirteen sucii petitions: ten petitions to protect 
their rights and requesting that Congress hold hearings to air their 
grievances, one petition requesting their removal from the District of 
Columbia, and tv;o request ing the su})pression of the movement. At any rate, 
their leaders were eventually arrested for unlavjfully walking on the grass 
around the Capitol. In another instance, war veterans marched on Washington 
in 1932 demianding bonus legislation. The march was defended as an exercise 
of the right to petition but the administration regarded it as a threat and 
called out the Army to expel the marchers from the Capitol. See John D. 
Hicks, George E. Mowry, and Robert E. Burke, The American Nation; A History 
of the United States from 1865 to the Present, 5th ed. (Boston: Houghton 
Mifflin Co., 1971), pp. 151 and 549 respectively. 

I 
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changed the entire concept ol the right to petition. The phenomenon, at 

the very least, produced the new concept of a "right to demonstrate," 



CHAPTER VI 

CONTEMPORARY MANIFESTATIONS OF THE RIGHT OF PETITION: 

THE NEGRO SIT-IN AND SYMBOLIC CONDUCT CASES 

During the century and two-thirds following the adoption of the 

Constitution, the right of petition underwent a considerable broadening 

of its original intent. For a considerable period, however, it was 

interpreted very narrowly, at one point even being construed to mean that 

the Congress could determine the manner of petitions it would receive. 

After the proper subject matter for petitions was settled in favor of a 

See chapter three above, 

2 
See chapter five above, 

3 
See chapter five above, the section entitled "Lobbying as Petition

ing," 

4 
See chapter five above, the sections entitled "Completion of the 

Evolution of the Right of Assembly," "Freedom of Assembly: Constitutional 

Foundation to the Right to Demonstrate," and Appendix C. 

See the introduction to chapter five above. 
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i.«i 

broad interpretation, the constitutional development of the right gradually »*|f 
•II f 
W|Ji • •, 

shifted, lobbying withstanding, from the legislature to the Supreme Court > 
'I 

2 
where it has since remained. Even lobbying as petitioning is a civil 

3 
rights matter and has been so treated by the Court. 

The right to petition has also contributed to the development of 

another right, though one with only a slightly less ancient historical 

4 
root--the right of assembly. Just prior to the beginning of the last 

third of the current century the right to petition was ready to spawn a 

new quasi-right--the so-called "right to demonstrate." The purpose of 
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this chapter is to trace the evolution of that right as it arose in the 

Negro sit-in and "symbolic conduct" cases of the past and current decades. 

In tracir.g the evolution of the new "right to demonstrate" the 

early school deseg,regation decisions served as immediate stimuli for the 

6 
sit-in movement. From there it is not easy to pin-point a specific first 

sit-in case. But a turning point In the stiuggle for Negro rights came in 

February, 1960, when four young Negroes in Greensboro, North Carolina, sat 

down at lunch counters seeking to be served on the same basis as any other 

customer. Young Negroes, long impatient with the slowness of court pro

cedures and the pace of desegregation, began an era of direct action. 

The incident in North Carolina began one of the most curious social 

phenomena in Ar. rican history--a torrent of sit-ins, kneel-ins, teach-ins, 

boycotts, marches and Freedom Rides, In 1963 the Negro protest movement 

exploded at the doors of the national Capitol with Negroes knocking loudly, 

demanding admittarice into the system, forthwith. 

Though it is difficult to point to a first sit-in case, the origin 

of the concept of a "right to demonstrate" is found in a series of early 

cases. A turning point came with three key decisions, one of which con

tained an eloquent concurring opinion by Mr. Justice Douglas which laid 

the framework and set the future guidelines for the development of the 

Q 

new concept. Again in 1963 and in 1964 the Court further clarified 

See chapter five above the section entitled "Early Desegregation 
Cases Stimuli for the Demonstrators." 

The date, 1963, is arbitrarily chosen as a handy reference to the 
fact this was the first year the Supreme Court was literally swamped with 
sit-in cases. 

o 

See the section entitled "The Origin of the Concept of a 'Right 
to Demonstrate': Early Cases" and Appendiy D below. 

•n. 
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9 
matters. There were now several types of cases coming before the Court: 

cases Involving breach-of-the-peace statutes, cases involving trespass 

laws, cases Involving the obstruction of public and private business, 

and occasionally, cases Involving diverse "mischief" laws. As the Court 

moved from hearing breach-of-the-peace convictions its unanimity vanished 

to where, by the end of the last decade, the Court was making almost as 

many decisions against defendant demonstrators as it was for them. 

At about this time the tactics of the sit-in movement were adopted 

by other groups of dissenters, especially anti-Vietnamese War protestors. 

Three things, however, distinguish the Negro sit-in and "symbolic conduct" i^ 

cases: first, a different kind of facts was involved; second, considerable * 

personnel changes occurred on the Court at about this same time; and third, *. 

the new demonstrators were solely dependent upon the First Amendment and \ 

were lacking the "equal protection" clause which helped the Negro demonstrator 

so much. 

The Negro sit-in cases also basically raised First Amendment, 

rather than equal protection, problems, but they usually reached the Supreme 

Court couched in the context of the struggle for equal rights. The Supreme 

Court had little trouble in blocking those attempts at curbing sit-ins 

through disturbance-of-the-peace prosecutions, but it, eventually, had to 

face the major issue of whether demonstrators might be barred from state 

and private property. 

In both the Negro sit-in and "symbolic conduct" cases the Supreme 

Court had judicial precedents to guide it: (1) freedom of expression as 

•* I: '• 

^See the section below entitled "The Sit-Tn Cases of 1963" and "The 
Sit-in Cases of 1964." 
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10 

(2) the right of peaceable assembly, also as expressed in a series of fairly 

recent cases, and (3) the expanded right to petition the government for 

12 
a redress of grievances, of ancient validity. 

Racial Justice and the Right of Petition: The Cases 

Though the most recent manifestation of the right to petition is 

the attempted exercise of the so-called "right to demonstrate" in the 

"sym'iolic conduct" cases, the Negro sit-in demonstrations are antecedent 

to, and partial progenitor of, the "symbolic conduct" movement. The Negro 

struggle for racial justice took the right to petition into the courts of 

the United States as had never happened before. Prior to the sit-in cases 

the right to petition was not much adjudicated and was seldom ever mentioned 

in a Supreme Court decision. With the advent of the sit-in cases the right 

has been judicially re-affirmed as never before. Even so, it remains, 

throughout, a background theme and it is only occasionally necessary for 

the Court to bring it into a central position and focus attention on it 

per se. 

The Origin of the Concept of a "Right to Demonstrate": Early Cases 

13 As noted above, a turning point in the struggle for Negro rights 

See chapter five above, the section entitled "Industrial Picketing 
and Freedom of Expression." 

See chapter five above, the section entitled "Freedom of Assembly: 
Constitutional Foundation to the Right to Demonstrate." 

12 
See chapters three and four above, and the section entitled "Lobbying 

as Petitioning" in chapter five above. 

See note 7, above. 

1 ̂  

> 
I 
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came In February, 1960, when a handful of young Negroes from an Agricultural 

College In Greensboro, North Carolina, sat down at a lunch counter seeking 

service on the same basis as any other customer. It is generally held that 

this Incident began the sit-in movement. At least it was this incident 

which fired the Imagination of, and set the example for the later sit-in 

demonstrators, especially the children involved in the Greenville, South 

Carolina sit-in of August, 1960, which received so much national attention. 

The resultant case, however, had two very impressive precedents which 

laid the immediate groundwork for the later success of those appealing 

sit-in convictions. The real significance of the Greensboro and Greenville 

incidents were the overt decisions to take group, or class, action whereas 

these earlier cases were, in one instance, an accident, and in the other, 
. J, 

involved one i nd iv idua l and a spec ia l circumstance tha t was not widely 

applicable. 1 ^ 

14 
See Rocco J. Tresoline and Martin Shapiro, American Constitutional 

Law, third ed. (New York: The MacMillan Co., 1970), pp. 598-599, and G. 
Theodore Mitau, Decade of Decision; The Supreme Court and the Constitutional 
Revolution, 1954-19^4, (New York: Charles Scribner's Sons, 1967), p. 201. 

Peterson v. City of Greenville, 373 U.S. 244 (1963); intentionally 
following the example of the Greensboro Four, a group of ten Negro boys 
and girls sat-in at the Kress store in Greenville, South Carolina, on 
August 9, 1960; the Peterson case resulted. See Mitau, ibid., and Loren 
Miller, The Petitioners: The Story of the Supreme Court and the Negro 
(New York: Pantheon Books, 1966), p. 395. Miller points out that the 
first actual sit-in case to reach the Court was Garner v. Louisiana but 
admits that Peterson was the bellv;ether case, p. 399; another early case 
with a considerable claim to be the iirst sit-in was Derri ngton v. PLummcr, 
353 U.S, 924 (1957), where a basement cafeteria in a county courthouse was 
forced to integrate. Still another early leading case was Burton v. 
Wilmington Parking Authority, 365 U.S. 715 (1961), involving a parking lot 
operated by an agency of Delaware. Some of the space was leased for com
mercial purposes and one of the restaurants located in the leased area refused 
service to a Negro. The Court ruled that the restaurant's location in, and 
relationship to, the park.ing lot liad mad.c it a ];ublic function and that the 
state, by failing to require the restaurant to integrate, had made itself a 
party--state action--to the refusal of service. 

• 9. 
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While the sit-in demonstrators v;erc "doing their thing" in 

Greensboro and Greenville the Supreme Court was also doing a "new thing" 

in Washington—it was In the process of hearing the very first true 

sit-in case Boyni on v, Virginia, The Ci'urt speaking through Justice 

Black, dealt a heavy blow to discrimiriation in restaurants when it upset 

the conviction of a Harvard University law student, Bruce Boynton, for 

refusing to leave a counter reserved lor "whites only" in Richmond, 

Virginia, The Court held that as a passenger on the interstate busline, 

Boynton was subjected to unreasonable treatment when refused service at 

a restaurant located in a terminal which was an integral part of passenger 

service. Though it was an important victory, it went largely unnoticed 

because it had no applicability where discrimination was most apparent--

the privately o\̂ ied restaurants and public accommodations in Southern 

18 
towns and cities. Discrimination was largely still intact. 

The Court had, earlier in the session, decided still another case, 

one which was trivial in its origin but which was precedent-setting in its 

effect. One Sam Ihcrrpson, a genial "never-do-well," was accidentally caught 

by the police patting his foot and, perhaps, dancing a little to the rhythm 

of a jukebox in a public restaurant. Thompson was fined, in Louisville, 

Kentucky, ten dollars each on counts of loitering and disorderly conduct 

as, when the officers decided to arrest him for loitering, he protested 

Authorities differ, see note 15 above. Based on a perusal of 
all the sit-in and related cases, Boynton v. Virginia, 364 U.S. 464 (1960), 
has as good a claim as any. But admittedly it lacked the overt direct group 
action aspect so important in later sit-in cases. 

'̂̂ Boynton v. Virginia, 364 U.S. 464 (1960). 

18 
See Miller, op. cit. , p. 394. 

: I 



19 
Ibid., p. 396. 

20 
Thompson v. City of Louisville, 362 U.S. 199 (1960). 

^^368 U.S. 157 (1961). 
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and was also charged with disorderly conduct (Thompson had had sixty similar 
19 

arrests prior to the incident ), The proprietor of the restaurant, which 

Thompson apparently visited frequently, brought no charges and could find 

no fault with his conduct. The local court, however, did and Thompson 

was fined the twenty dollars. The Supreme Court, again speaking through 

Mr. Justice Black, reversed his conviction and established the very 

Important Thompson rule--"lt is a violation of due process to convict and 

20 punish a man without evidence of his guilt," Unlike the Boynton case, 

the Thompson case was noticed, and when the sit-in demonstrators from 

Greensboro appealed their convictions to the Supreme Court half their 

battle was already won, i 
I 

The stage was now set for the arrival of the sit-in phenomena. 

The Court appeared receptive and the Southern restaurants, theaters, | \ 
I ; 

libraries, parks, beaches, courthouses, and other facilities promised j * 

interesting, and perhaps, rewarding confrontations. 

The Court now began to struggle with issues involved in the sit-in 

demonstrations. Three cases, taken together, mark the origin of the "right 

to demonstrate." The first case to confront the Court with the sit-in 

problem was defined--a confrontation resulting from an overt direct group 

action attempting to integrate a privately owned or public facility--was 
21 Garner v. Louisiana. Several convictions for breach-of-the-peace were 
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22 
reversed. In Pet erson v, Greenville, where the ten Negro youths from 

Greenville made the"r contribution to a new era, the Court dealt with the 

23 
sit-in problem ov^ c ira.re. Finally, in Edwards v. South Carolina the 

Court, over the lone i>iotest of Mr. Justice Clark, invalidated the breach-

of-the-peace convictions ol young Negroes who had assembled in Columbia, 

South Carolina, the state capitol, to protest segregation. The Supreme 

Court ruled that South Carolina infringed the students' rights of free 

speech, free assonMy, and the right to petition their government for a 

redress of grievances. Taken together, these three cases mark the origin 

of the concept of a "right to demonstrate," i. e., the right to exercise 

freedom of speech an 1 assembly in an attempt to petition--either the 

government per se or privately segregated facilities enjoying the sanction 

of state assent--for a redress of grievances. 

As late as 1961, the Supreme Court refused to restrain by injunction 

the trial in Alabama of a number of Negroes in sit-in cases, on the ground 

24 
that they had not exhausted the process of appeals available to them. 

25 
The Court did, hov.'c\'cr, in Garner v. Louisiana, reverse several convictions 

based on the charge of disturbing the peace. In each of several incidents, 

a lunch counter manager or employee had told Negro customers that they could 

not be served at the "v;hite" counters; and, when none of them showed signs 

of moving, called the police, leading to their arrest and conviction. Chief 

"̂̂ 373 U.S. 244 (1963). 

~̂̂ 372 U.S. 229 (1963). 

24 
Bailey v. Patterson, 369 U.S. 31 (1961). 

25 
Garner v. Louisiana, 368 U.S. 157 (1961). 
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Justice Warren, for the Court, emphasized the lack of any evidence showing 

that the petitioners had "disturbed" the peace. No question of criminal 

trespass was presented, 

Mr, Justice Douglas' far-reaching concurring opinion in that case 

dealt with the important constitutional issues which the Court later had 

to face. He thought that In the Louisiana setting, sit-ins might well 

have disturbed the peace, but, in his opinion, restaurants were public 

facilities in which the state could not enforce a policy of racial segre

gation, Douglas went on to say that state policy violative of the 

Fourteenth Amendment may be expressed in legislative enactment, through 

executive and administrative actions and result from judicial actions, each 

of which is unconstitutional. Restaurants are private property but they 

are a peculiar species in the public domain as they have a public conse

quence and affect the community at large. The Justice, paraphrasing 

0 ft 
Nebbia v. New York, argued that a license establishing a restaurant in 

effect established a public facility which implied equality of use for all 

members of the public. His emphasis was, of course, the overriding 

constitutional requirement that state power be exercised so as not to deny 

equal protection to any group, Mr, Douglas' opinion was most important 

because, as the sit-in cases came more and more to fill the Court's docket, 

the guidance of Douglas' thinking became evident: his concurring opinion--

partially obiter dictum it may have been--saw its later vindication by both 

^^291 U,S, 502 (1934). 
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27 
the Court and Congress. 

Though the Supreme Court was unanimous in reversing all convictions. 

Justices Harlan and Frankfurter wrote opinions in addition to those of the 

Chief Justice and Mr. Douglas. Mr. Justice Frankfurter felt the lack of 

a disturbance to be the key to the case. His view, had it been that of 

the majority, would have narrowed the victory of the demonstrators consid

erably. Mr. Justice Harlan also concurred, believing that a generalized 

breach-of-the-peace statute failed to fit the situation because of its 

vagueness and concluded that if Louisiana had enacted an enforceable law 

his opinion might have been different. At any rate the resolution of the 

case--the reversal of all the convictions, drew support from the Thompson 

case. All agreed that there was no evidence upon which to base a con-

. ,. 28 
viction. 

In Peterson v. City of Greenville, decided in 196J, Chief Justice 

Warren, expressing the views of eight members of the Court, held that even 

though the manager of a segregated business concern would act exactly as 

he did when there was no city ordinance enforcing segregation as he would 

27 
Justice Douglas' concurring opinion, in part, is included in 

Appendix D, below, because of its later vindication by both Congress and 
the Court; his opinion was also reminiscent of the Court's reasoning in 
Shelley v. Kraemer, 334 U.S. 1 (1948), where the Court regarded restrictive 
covenants as legal but barred their judicial enforcement because it would 
constitute discriminatory state action by the courts. 

28 
This "lack of evidence of wrongdoing" soon figured in still 

another case; Taylor v. Louisiana, 370 U.S. 154 (1962). In a summary and 
unsigned opinion, seven justices set aside the conviction of La-erett Taylor 
and six others who had attempted sit-ins at the bus depot in Shreveport. 
The Court held that it was only a custom--segregation--that was being violated 
Mr. Justice Frankfurter who was ill did not participate and Justice Harlan 
felt that the case should have had full argument and exploration. 

^^373 U.S. 244 (1963). 
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when there was such an ordinance, the Equal Protection Clause of the 

Fourteenth Amendment was still violated if the defendants were convicted 

of violating a state trespass statute. The petitioners, ten Negro youths, 

had entered a Kress store in Greenville, South Carolina, and seated 

themselves at a lunch counter. The store manager sent for the police 

and closed the counter to all customers. The petitioners refused to 

leave and were arrested. While the manager did not request their arrest, 

he said he did not serve them because to do so would have violated a city 

ordinance but that, even had there been no such ordinance, he would not 

have served them because to do so would have been contrary to local 

customs. The demonstrators were arrested and convicted for violating 

South Carolina's trespass statute. 

In its decision, the Court reiterated its rule that "private 

conduct abridging individual rights does no violence to the equal pro

tection clause unless to some significant extent the state in any of its 

30 
manifestations has been found to have become involved in it." The 

manager's decision to exclude the Negroes, because of their race, which 

was made in view of the local ordinance requiring separation of the races 

in restaurants, made his claim that he would not have served them at any 

rate insufficient to sa^e "such a palpable violation of the Fourteenth 

31 Amendment. . . ." Mr. Justice Harlan concurred in the result but limited 

the question to whether the discriminatory exclusion was in fact influenced 

by ordinance. 

30 
Ibid., 373 U.S, at 247, 

^^Ibid., 373 U.S. at 248. 
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Occasionally, as part of the movement to end racial segregation, 

groups of Negro students would march peacefully to a state house or a city 

hall to publicize their discontent and their dissatisfaction with discrimi-

32 
nation. In Edwards v. South Carolina, one hundred eighty-seven Negro 

high school and college students were arrested and convicted of the common 

law crime of breach-of-the-peace for participation in such a march in 

Columbia, South Carolina, With only Mr, Justice Clark dissenting, the 

Court reversed the convictions on the ground that the demonstrators' 

rights of free speech, free assembly, and freedom to petition for a redress 

of grievances had been infringed, Mr, Justice Stewart delivered the 

opinion of the Court, saying: 

The maintenance of the opportunity for free political 
discussion to the end that government may be respon
sible to the will of the people and that changes may 
be obtained bv lawful means, an opportunity essential 
to the becuLxLv of the Republic, is a fundam.ental 
principle of our constitutional system. . . .-̂ ^ 

It has long been established that these First Amendment freedoras--free 

speech, free assembly, and freedom to petition for a redress of grievances--

are protected by the Fourteenth Amendment from invasion by the States, The 

circumstances in Edv/ards reflect an exercise of these basic constitutional 

rights in their classic form. The petitioners felt aggrieved by laws of 

South Carolina which they alleged prohibited them, as Negroes, from 

enjoying privileges others enjoyed. They assembled peaceably at the state 

capitol and there peaceably expressed their grievances to both the citizens 

•̂ 3̂72 U.S. 229 (1963). 

33 
Justice Stewart was quoting Chief Justice Hughes from Stromberg 

V. California, 283 U.S. 359 (1931). 
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and the government of South Carolina. Nc?t until they were told by police 

officials that they must dispciso or j.o .irrested did tlK-y do more. Even 

then, they only sang patriotic and reli);irtMS songs after one of their 

leaders had delivered a "religious haranguo." There was no violence or 

threat of such on their part, or on the p.iit of any member of the crowd 

watching them. 

From these three cases it is apraronl that, in response to the 

sit-in demonstrations, Southern states aod cities panicked and overreacted 

with ill-considered arrests using outdated breach-of-the-peace and trespass 

statutes--statutes which had been enacted to meet other needs and which 

were not adaptable to the new situation. The adoption of non-violence 

by the demonstrators robbed the breach-of-the-peace statutes of their 

applicability while the decision by demonstrators to do their "sitting-in" 

in chain stores, in which they were welcome in all departments except those 

handling food-services, blunted then applicable trespass statutes. The 

Supreme Court had very little difficulty v̂ ith the breach-of-the-peace 

statutes; trespass and obstruction in government buildings was, however, a 

different matter. 

The Sit-in Cases of 1963 

In the sit-in cases of 1963 the Supreme Court inched closer to a 

confrontation with the most important issue since its decisions in the 

school desegregation cases. It appeared that the resolution of the issue--

whether the Fourteenth Amendment provided the Negro with the right to equal 

treatment in private establishments accorded to the rest of the public--was 

eminent. But the Court gave no certain answer. 
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On May 20, 1963, six cases Involving sit-in demonstrations were 

decided by the Court, The key case was Peterson v, Greenville (discussed 

above) which had held that even though the manager of a segregated 

business would have acted the same when there was no city ordinance 

enforcing segregation as he would when there was such an ordinance, the 

Fourteenth Amendment was still violated. In a per curiam decision, Gober v, 

34 
Birmingham, the Court reversed Alabama convictions of demonstrators for 

violating the city's criminal trespass statute. It did so, it said, for 

reasons explained in the Peterson case. Several ministers, including 

Reverend Fred Shuttlesworth, had also been convicted on charges of inciting 

a misdemeanor for aiding Gober. The ministers' convictions were overturned 

35 
in Shuttlesworth v, Alabama, Gober was innocent therefore those who 

counseled him to sit-in were also innocent since, " , , , there can be no 

conviction for aiding and abetting someone to do an innocent act," 

37 
In the case of Avent v. North Carolina, the Court ordered 

reconsideration by the state court of the conviction of Avent for sitting-

in at a Durham restaurant. The city had an ordinance requiring segregation 

which the law enforcement officials had ignored, choosing instead to arrest 

and convict Avent (and five other Negroes and two whites) on charges of 

violating the state trespass statute. 

38 
In Lombard v. Louisiana the Supreme Court reversed the convictions 

^^73 U.S. 374 (1963). 

35 
Shuttlesworth v. Alabama, 373 U.S. 262 (1963). 

Ibid., 373 U.S, at 265, 

•̂ '̂ 373 U.S. 375 (1963). 

38 
373 U.S, 267 (1963), 
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of three Negroes and one white college student convicted, in a state court, 

of "criminal mischief"—taking temporary possession of, or remaining in, 

a place of business after whoever is In charge has ordered one to leave. 

Neither Louisiana, nor New Orleans, where the "mischief" occurred, had 

a law requiring segregation in public eating facilities. Rather, once the 

sit-in phenomena was well under way, the state had enacted the "mischief" 

law, tailored, it thought, to the sit-in situation. Unfortunately, for 

Louisiana, several New Orleans officials, including the mayor, had ill-

advisedly stated in public that all sit-ins must cease and that they would, 

in the future, be prohibited by the police department. The Court, on 

reviewing the convictions, was convinced that the store officials' actions 

were influenced, if not coerced, by the city, i,e,, the officials' 

statements. The Chief Justice reasoned that a state or a city might act 

as authoritatively through its executive branch as through its legislative 

body. If it is appropriate to construct a Lombard rule it would be: "in 

the absence of an ordinance prescribing segregation, public officials 

cannot lend assistance to private attempts to preserve segregation in 

public eating facilities," It should be noted that this is exactly what 

Mr, Justice Douglas had said in his concurrence to Garner. 

The Court then turned its attention to another case, Wright v. 

39 
Georgia, in which six Negro youths were convicted of violating a Georgia 

breach-of-the-peace statute. The youths were seemingly guilty of continuing 

to play basketball in a public park after being ordered by the police to 

leave the park. Apparently no real disturbance had been created. Chief 

•̂ 3̂73 U.S. 284 (1963). 
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Justice Warren, speaking for a unanimous Court, ruled that a refusal to 

obey an tmconstitutlonal order did not merit a broach-of-the-prace charge. 

Nor did the vague fear that the exercise of a constitutional right by a 

Negro might create disorder merit such a charge. At any rate, the 

convictions violated the due process clause of the Fourteenth Amendment 

because they were based on a statute which failed to give the petitioners 

adequate notice that their conduct was prohibited. 

Mr, Justice Harlan wrote a partial dissent, partial concurrence to 

all the cases, except Peterson and Wright in which he joined the opinion 

of the Court, He was particularly sensitive to the state action issue: 

In deciding these cases the Court does not question the 
long-established rule that the Fourteenth Amendment 
reaches only state action. . . . The ultimate substantive 
question is whether there has been state action of a par
ticular character--whether the character of the State's 
involvement in an arbitrary discrimination is such that it 
should be held responsible for the discrimination.'^O 
(Italics in quote.) 

To Mr. Justice Harlan such a limitation on the prohibitions of the Fourteenth 

Amendment serves several functions, because, in his interpretation of the 

constitutional system, there are competing constitutional claims--liberty 

and equality. He would have the majority to know that 

Freedom of the individual to choose his associates or his 
neighbors, to use and dispose of his property as he sees 
fit, to be irrational, arbitrary, even unjust in his 
personal reactions are things all entitled to a large 
measure of protection from governmental interference.^^ 

Liberty, in his opinion, is being overridden in the name of equality, when 

the restrictions of the Fourteenth Amendment are indiscriminately applied 

40 
Peterson v. Greenville, 373 U.S. 249 (1963); Mr. Justice Harlan's 

dissent was to all the cases uxcept Peterson itself and Wri:ltt. 

4bid., 373 U.S, at 250, 
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to governmental and private action. 

During the same term, five sit-in cases from Virginal were all 

reversed, without opinions, after summaiy grants of certiora.-i. because 

the facts were parallel to those in the preceding i.ix cases, ( sjjccially 

Peterson and Avent, 

Under the influence of the Edwards case, the so-called "right to 

demonstrate" reached a climatic "rounding out" dujing the 1<̂'63 term. 

About three hundred and fifty Negroes had marched in the downtov/n business 

area of Orangeburg, South Carolina, and were subsequently convicted on 

breach-of-the-peace charges. Their convictions were reversed in a summary 

43 
and unsigned opinion in Fields v. South Carolina on the authority of the 

Edwards case. The Edwards case was also found to be controlling in Henry 

44 
v. City of Rock Hill, The petitioners, who had peacefully assembled at 

a city building, singing religious and patriotic songs, and carrying signs 

and placards, to protest segregation, without violence or threat of violence 

having occurred, were convicted on breach-of-the-peace charges. The 

judgment was affirmed by the Supreme Court of South Carolina. On an earlier 

application for certiorari, the Supreme Court granted the writ only to later 

vacate the judgment and remand the case to the Supreme Court of South 

/ 0 

The cases V7ere Daniels v. Virginia, 374 U.S. 500; Randolph v. 
Virginia, 374 U.S. 97; Henry v. Virginia, 374 U.S. 97; Thompson v. Virginia, 
374 U.S. 99; Wood v. Virginia, 374 U.S. 100, all 1963. 

43 
372 U.S. 522 (1963). 

44 
376 U.S. 776 (1964); the Court also relied upon Edwards in 

Congress of Racial Equality v. Burt, 375 U.S. 829 (1963), where it denied 
certiorari to the Mayor of McComb, Mississippi, and several ovjners of a 
restaurant in a bus terminal when the Appellate Court overturned an injunction 
they had gained from the trial court enjoining; CORF from spcmsoring and 
financing persons to utilize the terminal facilities. 
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Carolina for further consideration in light of the Edwards case. The South 

Carolina Court found that the Edwards case was not controlling, and 

reaffirmed the convictions. Again the case came to the Supreme Court on 

certiorari. In a per curiam decision, the Court reversed and held that 

the Edwards case did control and that the convictions were improper. With 

Edwards controlling, these two cases rounded out the so-called "right to 

demonstrate": Negroes could not only petition for change through the sit-

in but, now, could conduct mass marches to advertise their grievances. 

Despite the seeming judicial victories, the insensitiveness of 

other organs of the federal government to Negro needs had resulted in 

tremendous pressures on the Supreme Court, and it continued to avoid the 

central issue of the sit-in. Judicial consideration of the constitutional 

issue of whether Negroes were entitled to treatment equal to that accorded 

the rest of the public was certainly in order but the Court could hardly 

have avoided the impression that it was overturning firmly established 

doctrine had it decided in favor of the Negro. The Court knew that such 

a decision, during a period of racial demonstrations, would be misunderstood. 

It is no wonder that the Court avoided the issue where possible. 

The Sit-in Cases of 1964 

The sit-in cases of 1964, like those of 1963, gave no definite 

answer to the question of whether Negroes v;ere entitled to equal treatment 

in privately owned public accommodations. The 1964 sit-in cases were all 

decided in such a v;ay as to avoid the central question, usually by resort 

to other doctrines of constitutional law. 

A second flood on sit-in cases reached the Supreme Court before the 
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Civil Rights Act of 1964 was finally enacted by Congress. The important 

day was June 2, 1964, when the Court decided five sit-in demonstration 

cases. In the first of these. Griffin v. Maryland, an employee of a 

privately owned and operated amusement park, acting pursuant to his 

contractual obligation to the owner and under color of his authority as a 

deputy sheriff, ordered five Negroes to leave the park. The Negroes were 

picketing the park in protest to its policy of racial segregation. When 

they refused to leave, the deputy arrested them. They were subsequently 

convicted in the Circuit Court of Montgomery County, Maryland. The State 

Court of Appeals affirmed the convictions. On certiorari, the Supreme 

Court of the United States reversed. In an opinion by Chief Justice Warren, 

it was held that the convictions violated the equal protection clause of 

the Fourteenth Amendment, the action of the employee constituting state 

action for the purpose of the Fourteenth Amendment. When the state 

undertakes to enforce a private policy of racial segregation, the state, 

in effect, becomes involved with racial discrimination in violation of the 

Fourteenth Amendment, the Chief Justice said. 

Mr. Justice Clark joined the Court with the understanding that it 

merely held, under the peculiar facts of the case, that the state must be 

recognized as a joint participant in the arrest. Mr. Justice Harlan, 

joined by Justices Black and White, dissented on the ground that the 

involvement of the state was no different from that which it would have 

been had the arrest been made by a regular policeman dispatched from the 

police station. 

^^378 U.S. 130 (1964). 
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Probably the most Important case decided on June 22, was Bell v, 

46 
Maryland. Several colored students were convicted in a Maryland state 

court of criminal trespass as a result of participating In a "sit-in" at 

a restaurant in Baltimore. Their convictions were affirmed by the state 

Court of Appeals, In an opinion by Mr, Justice Brennan, expressing the 

view of five members of the Court, the case was remanded to the Maryland 

Court of Appeals on the ground that after the affirmance of the judgment 

of conviction by the Maryland court, the State of Maryland and the City of 

Baltimore had enacted public accommodations laws making it unlawful to 

deny service on account of race, and that under these circumstances it was 

appropriate to give the state court an opportunity to decide whether the 

indictments should not be dismissed. The case is extremely important 

because in the concurring opinion of Mr. Justice Goldberg, in which the 

Chief Justice joined. Justice Douglas' position in his concurring opinion 

in the Garner case found two new advocates. They argued that the Federal 

Constitution guarantees to every American the right to be treated as an 

^ . 47 
equal member of the community with respect to public accommodations. 

Mr. Justice Douglas, in a separate opinion, agreed with the Goldberg view 

but dissented from the dispositions made by the majority, believing that 

the Court should have directed dismissal of the indictments. Mr. Justice 

Black, joined by Justices Harlan and White, dissented on the ground that 

the Fourteenth Amendment did not prohibit the application of a state's 

trespass laws to penalize Negro "sit-in" demonstrators protesting racial 

^^378 U.S, 226 (1964). 

See n o t e 27, above , and A.ppendix 13 below. 



196 

segregation. They felt that private property owners had a right to protect 

their property by invoking state trespass laws. 

48 
In Bouie v, Columbia the Supreme Court reversed the convictions 

of two Negroes accused of having violated a South Carolina statute making 

It a misdemeanor to enter another's property after notice from the owner 

or tenant prohibiting such entry. The Negroes had refused to leave a booth 

in the restaurant department of a drugstore, although requested to do so 

by the store manager. The state Supreme Court had affirmed their convic

tions. In an opinion by Mr, Justice Brennan, it was held that the 

convictions violated the due process clause of the Fourteenth Amendment, 

in view of the fact that not until after the commission of the alleged 

offense had the South Carolina Supreme Court construed the statute to 

cover the act of remaining on the premises after receiving notice to leave. 

Mr, Justice Black, joined by Justices Harlan and White, dissented. They 

maintained that no one could have been misled by the language of the 

statute into believing that it would permit him to stay on the property 

of another over the owner's protest without being guilty of trespass. 

49 
Again, in Barr v. Columbia, Negro students had participated in a 

sit-in demonstration at the lunch counter of a department store and 

remained there after having been ordered to leave. The Recorder's Court 

48 
378 U.S, 347 (1964); the importance of this series of cases is 

hard to over-emphasize--four other trespass cases were disposed of by 
remanding them for re-consideration in light of Bel 1 and Griffin. They 
were: Drews v. Maryland, 378 U.S. 547; Uilliams v. North Carolina, 378 
U.S. 548; Green v. Virginia, 378 U.S. 550, and I'ox v. Nortii Carolina, 
378 U.S. 587, all in 1964. Another case, Mitchell v. Charleston, 378 U.S. 
551 (1964), was reversed outright on the basis of the Bouie case. Certiorai 
was denied for a re-hearing of Drews, 381 U.S. 421 (1965) after the Maryland 
Court distinguished it from Griffin. 

^^378 U.S. 146 (1964). 
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of the city convicted them on charges of both criminal trespass and breach-

of-the-peace. The reviewing state courts, the County Court and the State 

Supreme Court, had affirmed their convictions. On certiorari, the Supreme 

Court reversed the breach-of-the-peace convictions. In an unanimous 

opinion by Mr. Justice Black it was held that the breach-of-the-peace part 

of the convictions could not stand becausr- there wis no evidence to support 

them. 

The criminal trespass convictions, on the other hand, were reversed 

in a per curiam decision, 6 to 3. Mr. Justice Black, who wrote the majority 

opinion, dissented from the reversal of the trespass convictions. He was 

joined by Justices Harlan and White. On the same day the Court held that 

state regulations requiring separate restrooms for black and white customers 

was, in effect, a discouragement to serving the races together and there-

51 fore coerced segregation constituting state action.'' 

Just prior to the enactment of the Civil Rights Act of 1964, Negroes 

were convicted in the state courts of South Carolina and Arkansas of 

violating state trespass statutes by participating in lunch counter sit-in 

demonstrations, and their convictions were affirmed, respectively, in the 

state supreme courts. On certiorari, the Supreme Court vacated the judg

ments and ordered the charges dismissed. In an opinion by Mr. Justice 

Clark, expressing the view of five members of the Court, it was held that 

the lunch counters offered to serve interstate travelers, and were places 

of public accommodation within the meaning of the Civil Rights Act of 

See separate opinions in the Bouie and Bell cases. 

^^Robinson v. Bell, 378 U.S. 153 (196^). 
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52 
1964. If the prosecutions had been federal, he argued, they would have 

abated because of that statute; and the supremacy clause of the Federal 

Constitution required that the same rule be applied to state prosecutions, 

and since the state prosecutions were not finalized when the statute 

became law, they abated at that time. 

Mr. Justice Black dissented on the grounds that the Court could 

not impute to Congress an Intent to abate cases retroactively, unless 

such an intent is expressly stated in the later statute, and that it was 

not the congressional intent in enacting the Civil Rights Act to abate 

53 
state prosecutions for conduct predating the enactment. Mr. Justice 

52 
Hamm v. City of Rock Hill and Lupper v. State of Arkansas, 379 

U.S. 306 (1964). In the Civil Rights Act of 1964 Congress undertook to 
dislodge segregation in public accommodations throughout the nation. The 
act applied to three classes of businesses--inns, restaurants, and picture 
shows--whose operations affected interstate commerce. In Heart of Atlanta 
Motel Inc. v. United States, 379 U.S. 241 (1964), and Katzenback v. McClung, 
379 U.S. 294 (1964), the Supreme Court upheld the constitutionality of the 
law. The Hamm decision led to the reversal of several additional state 
convictions for trespass and disorderly conduct; McKinnie v. Tennessee, 
380 U.S. 449 (1965), Valiter v. Georgia, 381 U.S. (1965), and Blow v. North 
Carolina, 379 U.S. 6'̂8 (1965), all per curiam decisions. 

53 
Removal of cases from a lower court to a higher court differs 

from abatement. A statute of 1866, as reported by C. Herman Pritchett, The 
American Constitution, 2nd ed. (New York: McGraw-Hill Book Co., 1968), 
pp. 742-743, authorized the removal of some civil rights cases to federal 
courts. Under applicable circumstances denial of removal petitions was not 
subject to appeal to the Supreme Court. The Civil Rights Act of 1964 (Title 
IX, sees. 901 and 902), however, changed this. And in Georgia v. Rachel, 
384 U.S. 780 (1966), the Court ruled that a fedt̂ ral district court must 
grant a hearing to detenaine whether a racial question is involved when a 
defendant is under prosecution in a state court for a sit-in. If so, 
defendant's free access to public accommodations guaranteed under the Civil 
Rights Act of 1964 is challenged and he is entitled to removal to a federal 
court. In City of Greenwood v. Peacock, 384 U.S. 808 (1966), the Court 
ruled, on the day, that removal would not be ordered on allegations that the 
defendant had been arrested and charged just because he was of the Negro 
race. If a defendant were being persecuted for that reason, said the Court, 
he had the remedies of injunction, liabeas corpus and appeal available to him. 



Harlan dissented on the grounds that the abatement doctrine cannot be 

applied to the legislation of a different sovereignty, and that Congress 

did not intend that the Civil Rights Act should displace past as well as 

prospective applications of state laws. Mr. Justice Stewart dissented on 

the ground that Congress did not intend by passing the Civil Rights Act 

that unflnalized state trespass convictions should abate. Mr, Justice 

White dissented on the ground that the Congress did not intend in enacting 

the Civil Rights Act to void state court judgments. 

During the 1964 term of the Court it frequently appeared that a 

definitive opinion on the main Fourteenth Amendment issue was forthcoming. 

The main issue squarely faced the Court in the Bell case but the majority 

opinion avoided a determination choosing instead to remand the case to 

the state court and let it consider whether its earlier judgment should 

not be vacated in light of recent changes in the state law regarding public 

accommodations. Two more cases, Hamm and Lupper, also seemed to present 

the issue squarely but the Court was "saved by the bill." 

The Sit-in Cases of 1965 and 1966 

The passage of the Civil Rights Act of 1964 again gave the Court 

the opportunity to avoid determining whether or not Negroes were entitled 

to equal treatment accorded to others in privately owned public accommo

dations. In view of the very broad coverage of the act the Court is 

probably insulated from having to answer the question for a long time to 

come. Earlier cases focused on the difficult problems of "state action" 

but in light of the decisions in Hamm and Lupper it was obvious that the 

Court was now going to have to shift its emphasis to the broader issues 

of the legality of "direct action" protests. These issues more or less 
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remained below the surface as long as the equal treatment problem persisted 

but with its solution in the Civil Rights Act of 1964, they came to the 

surface and the 1965 and 1966 terms of the Court had to deal with them. 

Following a trial of twenty-three Negro students in the Nineteenth 

Judicial District for the Parish of East Baton Rouge, Louisiana, a civil 

rights leader was convicted of breach-of-the-peace, obstructing public 

passages, and picketing before a courthouse. The charges were based on 

his conduct during a demonstration of 2,000 Negro college students 

protesting the arrest of the twenty-three students and racial discrimination 

generally, during which they assembled peaceably at the states capitol 

building, marched to the courthouse where the students were jailed, and 

with official permission assembled again on the sidewalk across the street. 

Staying the legally prescribed one hundred and one steps from the court

house the demonstrators, in an orderly manner, sang, prayed, and listened 

to the leader's speech, but failed to disperse on police order that they 

had exceeded their time for demonstrating. The Supreme Court of Louisiana 

affirmed the convictions. 

54 
In Cox V. Louisiana Mr. Justice Goldberg, expressing the views 

of a majority of five, held that the breach-of-the-peace conviction infringed 

the leader's rights of free speech, assembly and petition. Because he did 

not engage in any conduct which the state had a right to prohibit and 

54 
Cox V. Louisiana, 379 U.S. 536 (1965) and Cox v. Louisiana, 379 

U,S, 559 (1965)--two cases--in 1949 Congress had passed a statute making it 
illegal to picket in or near a building containing a federal court if the 
picketing interfered with the administration of justice (18 U.S.C, 1507). 
The statute was adopted by Congress at the urging of the federal judiciary 
and resulted from the picketing of federal courthouses by sympathizers with 
the defendants during trials involving suspected Communists- The state of 
Louisiana had based its statute on tlu federal model. 
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because the breach-of-the-peace statute was unconstitutionally broad in 

scope In that it would allow punishment merely for peacefully expressing 

unpopular views, the Court reversed the conviction for unlawfully 

obstructing public passages as an unwarranted abridgment of the leader's 

freedom of expression. The city authorities pemitted or prohibited 

parades or street meetings at their completely uncontrolled discretion. 

The picketing conviction violated due process of law as "an indefensible 

sort of entrapment" because city officials in effect told the demonstrators 

that they could meet where they did. 

Mr, Justice Black, joined by Justices Harlan and White, dissented 

from the reversal of the picketing convictions on the grounds that 

officials cannot authorize violations of criminal laws; testimony in the 

record denied that the permission was given; and even if permission had 

been given it was soon revoked. Similarly, Mr, Justice Clark dissented 

on the ground that no permission was given for the picketing, and even if 

given, it was not binding on the state. 

Five months after Cox, the issue of obstruction of public passages 

was again before the Court. In this instance, Cameron v. Johnson, a 

381 U.S. 741 (1965); the Court remanded in light of Dombrowski 
v. Pfister, 380 U.S. 479 (1965), where officers of a civil rights group 
filed suit in a federal district court requesting an injunction against 
prosecution under Louisiana anti-C'jinn.uni st statutes. The prosecutions 
were allegedly for the purpose of discouraging the group's civil rights 
activities. The district court dismissed the complaint but the Supreme 
Court held that the statutes v;ere too vague. The case is very informative 
as to the possibility of relief by federal injunction against prosecutions 
of persons exercising their rights of assembly and petition and though, 
like Gremillion v. NAACP, 366 U.S. 293 (1961), it was a proceeding under 
state anti-sedition lav;s, it does throw considerable light on certain aspects 
of the sit-in cases in that (also like Gremillion) the statutes were aimed 
at Comm.unists but used to discourage I'egroes in their civil rights activi
ties. See note 54 above. 
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Mississippi law made it unlawful to picket or hold mass demonstrations 

which might obstruct free access to state and municipal buildings. Civil 

rights workers sought an injunction in the federal district court to stop 

the enforcement of the law. They alleged that the language of the state 

law was so vague and so sweeping that it might be used to harass civil 

rights workers. The district court refused to grant the injunction. The 

Supreme Court, In a brief per curiam decision, remanded the case for 

•A .' 56 reconsideration. 

Again in 1965, the Reverend Fred Shuttlesworth found himself a 

party to another case before the Supreme Court, He had been charged with 

violating an obstruction ordinance and failing to comply with the instruc

tions of a police officer. He and several others were told to "move on" 

and clear a sidewalk. Shuttlesworth was apparently asked to move along 

several times. He was arrested and found guilty of obstructing a public 

sidewalk. The Supreme Court reversed the lower court, saying: 

Literally read, therefore, the second part of this ordinance 
says that a person can stand on a public sidewalk in Birming
ham only at the whim of any police officer of that city. The 
constitutional vice of so broad a provision needs no demon
stration.^^ 

The Supreme Court then pointed out that the state appellate court had later 

given the ordinance a narrower construction; the Supreme Court said that. 

The case reappeared before the Supreme Court and this time the 
Court ruled that tbe Mississippi law was not unconstitutional and that the 
district court was justified in refusing to enjoin its enforcement. 
Cameron v. Johnson, 390 U.S. 611 (1968); and in VJel1s v. Reynolds, 382 U.S. 
39 (1965), the Court affirmed, in a per curiam decision, a Georgia court's 
refusal to enjoin an insurrection statute invoked against demonstrators 
in Albany. Justices Douglas, Brennan and Fortas dissented. 

Shuttlp^worth v. Titv of Birrningham, 38? U.S, 87, 90 (196S), 



203 

as Interpreted by the state court, the ordinance applied 

, , , only when a person who stands, loiters, or walks 
on a street or sidewalk so as to obstruct free passage 
refuses to obey a request by an officer to move on. , . , 
As so construed, we cannot say that the ordinance is 
unconstitutional, though it requires no great feat of 
Imagination to envisage situations in which such an ordi
nance might be unconstitutional applied,^8 

The Supreme Court held that since the appellate court's limited construc

tion was not available at the time of the Shuttlesworth trial his 

convictions could not stand. 

In a 1966 case, several Negroes, after requesting service which 

was granted, remained, peacefully and without creating a disturbance, in 

a public library for ten to fifteen minutes and then refused to leave after 

being requested to do so by the librarian and a sheriff. They were 

convicted in a Louisiana state court on charges of having violated a 

statute making it a criminal offense to congregate in a public building 

with intent to provoke, or under circumstances that might occasion, a 

breach-of-the-peace and of refusing to move on when so ordered by an 

authorized person. After the Supreme Court of Louisiana denied their 

application for discretionary relief, the Supreme Court of the United 

States granted certiorari. The Court limited itself to the question of 

whether or not participants in a demonstration, in itself non-violent, are 

responsible for the dangers that could arise should their critics react 

with violence. In an opinion by Mr. Just ice Fortas, in which Chief Justice 

Warren and Mr. Justice Douglas joined, it was held that the convictions 

violated due process of law because of the lack of evidence showing the 

58 
Ibid., 382 U.S. at 91. 
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elements of the offense charged. The convictions also violated the 

defendants' rights under the First and Fourteenth Amendments guaranteeing 

freedom of speech and of assembly, and the right to petition the govern

ment for a redress of grievances: "Participants in an orderly demonstration 

in a public place are not chargeable with the danger, unprovoked except by 

the fact of the constitutionally protected demonstration itself, that their 

59 
critics might react with disorder or violence," 

Mr, Justice White concurred in the result on the ground that the 

petitioners were denied the equal protection of the lav7s since they v/ere 

asked to leave the library because they were Negroes, Mr. Justice Brennan 

concurred in the result on the ground that the statute was unconstitutionally 

vague in view of its possible unconstitutional applications. 

Mr, Justice Black, joined by Justices Clark, Harlan and Stewart, 

dissented on the ground that no provision of the Federal Constitution 

forbids a state to make it unlawful to stage "sit-ins" in public libraries 

for the purpose of advertising objections to the state's public policies. 

Summary and Conjecture on the Development of the "Right to Demonstrate" 

In sum, the period between Cox v. Louisiana and Brown v. Louisiana 

was the high-point of the Negro sit-in demonstration cases. It was at this 

point, that the Court began in earnest to attempt a clarification of the 

true meaning of the "right to demonstrate." In the stand-by doctrines used 

to upset breach-of-the-peace, obstruction, and trespass convictions (the 

lack of evidence of wiong doing, public function, state action), one can 

59 
Brown V. Louisiana, 383 U.S. 131 (1966). 
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discern the gradual development and evolution of different theories, one 

or more of which would usually find expression in any given case. 

To reiterate, after the Garner and Edwards cases, the Court had 

very little difficulty in striking down Southern attempts to block sit-in 

demonstrations through the use of breach-of-the-peace convictions. Next, 

the Court was able to avoid crucial sit-in issues by finding that new 

federal and local laws desegregating public facilities undercut many 

prosecutions which had begun before the new laws were passed as it did in 

the Bell and Hamm cases. At this point the Court had not truly faced the 

issue of whether demonstrators could be barred from state or private 

property; that is, does freedom of expression entitle a person to trespass 

and obstruct the normal operations of government or business? In the Cox 

case, the Court upheld a state law forbidding demonstrations near govern

ment buildings but managed to reverse the demonstrators' convictions. 

The issue was obviously not settled and the Court had yet to clarify 

matters. 

Prior to Cox, the theories the Court seemed to be working with 

were: 1) the opening of private property to the public--that ovmership 

does not mean absolute dominion because the more an owner opens his property 

for general public use the more his rights are circumscribed by the consti

tutional rights of those who use it, i.e.. Garner, Peterson, Avent, and 

Lombard cases; 2) state exercise of its licensing power--a license to 

establish a public business imports equality of use by all members of the 

public, i.e., Garner and Lombard cases; 3) public function--when a business 

is. performing a public function as a result of some relationship to the 

state any discrimination becomes state action, i.e., Derrington, Graner, 
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Wright, and Fields cases; and 4) state involvement--whcn an act of 

discrimination is consumated under color of state authority the state 

becomes involved whether it was a direct participant in t'ne act of 

discrimination or not, i,c,, Peterson, Lombard, r:.>ber, Avont, Robinson, 

Griffin, and, to some extent, the Bouie and Bell cases. In addition. 

Cox appears to have accentuated the growth of a fifth theory, Mr, Justice 

Black's "interests of the larger community," which had se^imd almost to 

die aborning in earlier cases. Indeed, one could say that after Brown 

the utility of the first four theories was virtually at an end. Southern 

attempts to block demonstrations through the misuse of breach-of-the-peace 

laws ceased to figure importantly in subsequent cases. To a lesser extent 

the same is true for misuse of obstruction of public access and trespass 

laws. And both the public function and opening private property to the 

public theories ceased to be important issues with the enactment of the 

Civil Rights Bill of 1964 guaranteeing public accommodations to all in 

interstate commerce. 

Later Sit-in Cases 

Nine months after the Brown decision, another sit-in case, Adderly 

v, Florida, was before the Court, A group of Negro students from Florida 

A, & M, University sought to demonstrate at a segregated jail where other 

The theories evolved slowly, and no doubt, continue to evolve. 
Norman Dorsen, Discrimination and Civil Rights (I'.oston: Little, Brown and 
Co., 1969), pp. 422-424, and Thomas 1. Lmerson, et al.. Political and Civil 
Rights in the United States, Vol. II (Boston: Little, Brown and Co., 1967), 
pp. 2111-2116, recognize tour such theories: 1) the opening of private 
property to the public, 2) public function, 3) licensing, and 4) state 
involvement. 

^^385 U.S. 39 (1967). 
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demonstrators protesting segregation had been placed the day before. They 

gathered around the jail entrance, retreated to the driveway at the request 

of a deputy, and began clapping their hands, singing, and dancing. The 

sheriff told them they were trespassing on jail property and gave them 

ten minutes to disperse. Out of a group of two hundred over thirty were 

arrested and convicted for trespass with malicious and mischievous intent. 

Mr, Justice Black who had written an eloquent dissent in the Brown case 

now had his opportunity to speak for the majority, Mr, Justice Black 

distinguished this situation from the Edwards case because state capitol 

grounds are open to the public whereas jails are not. In Edwards the 

charge was a vague breach-of-the-peace, but here was a law aimed at 

conduct of a limited kind, trespass on the property of another with malicious 

and mischievous intent. Here was a large group of people, some of them 

desirous of being jailed, who wanted to propagandize their views. And, as 

he had done in his dissent in Brown, Mr. Justice Black denied that there 

is a constitutional right to propagandize views whenever, wherever or 

however one pleases. Justices Harlan, Stewart, Clark and White joined 

Justice Black to construct a new majority, and Mr. Justice Black's "inter

ests of the larger community" theory was now the law. 

Mr. Justice Douglas, in his dissent, appealed to the right to 

petition the government for a redress of grievances saying that the 

petitioners were using the only type of access to public officials available 

to them. To Mr. Justice Douglas, Florida could not be allowed to use the 

trespass law to bludgeon the exercise of so important a First Amendment 

guarantee. He was afraid that this was just another example of where the 

conventional methods of petitioninc v;ere being shut-off to large segments 
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of the public. Justices Warren, Brennan, and F*>rtas coneu) red in Mr. Justice 

Douglas' dissent. 

According to G. Theodore Mitau the reversal in t1ic i rend of 

overturning sit-in convictions was caused by a di sag,reement about values: 

Just as old as the history of petitions for griovinrc s is the 
clash of views in and out of government about the priorities 
that must be assigned to public order and tranquility on the 
one hand and the demands for freedom and Jevolution iry change 
on the other.^2 

Mr. Justice Black's concern here was with the rule of the mob and mass 

conduct which, in the name of freedom, deprives others of theirs. Because 

of his previous strong libertarian stand in the anti-communist cases and 

his belief in the "absoluteness" of the First Amendment, it might seem to 

some that Mr. Justice Black is being inconsistent. This is not necessarily 

true; his position is simply difficult to classify, and whereas his 

libertarian reputation is well-known his equal concern with mob rule is 

generally less understood. 

An enduring alignment evolved from the Cox, Brown, and Adderly 

decisions. In these three cases a judge could more easily have been 

inclined toward considerations of preserving the peace than in Peterson, 

Wright, or Edwards where blatant discrimination was more in evidence and 

the states were using their lav; enforcement officers to propogate segre-

gation. In Walker v. Bi rmingham the Court further confirmed the 

62 
Mitau, op. cit., p. 219. 

^^Ibid., p. 220. 

64 
388 U.S. 307 (1967); in 1968 the Court in Amalgamated Food 

Employees Local 509 v. Logan Valley Plaza Inc., 391 U.S. 308 (1968), inti
mates that its position might be somewliat diiffereat tlian a first leading 
of Adderly, Walker, and Burbri d.y.{t appears to indicate. Though Loe£iri is 
really a labor, not a sit-in decision or civil rights case (though it draws 
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assumption in Adderly that the First Amendment did not protect those who 

deliberately violated valid laws in the course of social protest. The 

Reverend Martin Luther King and several followers had defied a state 

court injunction against sit-in demonstrations while emotions were very 

high, contending that the injunction denied their constitutional rights. 

Mr. Justice Stewart, speaking for the majority, admitted that the injunc

tion raised several constitutional issues but felt that the rule of law 

entailed respect for the judicial process and that this was a small price 

to pay for the benefits that accure to all from the law. 

The new alignment was again confirmed in Burbridge v. California 

when the Court left standing several convictions for trespass and unlawful 

assembly against demonstrators who had staged sit-ins in San Francisco 

ftft 
automobile agencies to protest alleged racial job discrimination. 

upon sit-in decisions for its rationale), it raises several questions. For 

example, are shopping center demonstrations permissible only where there 

is a connection between the picketeers and a business? The old industrial 

picketing cases (see above, chapter five, the section entitled "Industrial 

Picketing and Freedom of Expression") seem to indicate that this would be 

the case and the Adderly, Walker, and Burbridge cases do nothing to dispell 

such an impression. Can a shopping center owner be constitutionally per

mitted to deny the use of his premises for political demonstrations yet be 

required to tolerate labor pickets? See William B. Lockhart, et al., Thje 

American Constitution; Cases, Comments and Questions, 3rd ed. (St. Paul: 

West Publishing Co., 1970), p. 690, n. 3 for further discussion of the 

implications the Logan case might have on the sit-in cases. 

386 U.S, 1030 (1967); earlier the Court denied certiorari to 

parents convicted of disorderly conduct for sitting-in at a school board 

meeting to protest school segregation. Martin v. New York, 382 U.S. 828 

(1965). 

ftft 

During this same term the Court handed down a decision stating 

that racial discrimination by private persons violates the Fourteenth 

Amendment if the state takes any action encouraging such discrimination. 

Reitman v. Mulkey, 387 U.S. 369 (1967). Though the case pertained to 

private discrimination in the area of "ooen housing" and did not contain 
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In 1969 Reverend Fred Shuttlesworth again found himself at the bar 

of the Supreme Court. This time he was convicted for violating a new 

Birmingham ordinance making it an offense to participate in a public 

demonstration without a permit. In the third sit-in case bearing his 

name--Shuttlesworth v. jU_rra^ngham--the Court again reversed his conviction 

because the permit system in effect in Birmingham placed too severe a 

burden upon the exercise of the rights of assembly and petition by requiri 

too lengthy a waiting period. The most recent Negro sit-in case, 

68 
Gregory v, Chicago, reversed the disorderly conduct convictions of actor 

ng 

a sit-in element, the decision appears broad enough in intent to be con
sidered an extension of earlier doctrine relative to sit-in demonstrations 
and could conceiveably be quite important in the future should the sit-in 
movement attempt to use their tactics in integrating the suburbs. 

^̂ 3̂94 U.S. 147 (1969). 

68 ̂  
There are several "v/hite" sit-in cases which do not differ 

substantially from Negro sit-in cases about this same time continuing on 
into the 1970's. The doctrines evolved from the Negro sit-in cases were 
frequently applied in white racist and other non-Negro cases. One of the 
most interesting of the white sit-in cases held that a white woman who was 
denied service in a segregated restaurant because she was in the company 
of a Negro nay not recover damages even though, when the incident occurred, 
segregation v;as still being maintained under color of state law. Adickes 
V. S. H. Kress and Co., 90 S. Ct. 1598 (1970). Brandenburg v. Ohio, 395 U.S. 
444 (1968), reversed the Ohio convictions of Klu Klux Klan leaders for 
speeches made where some weapons were present because violence or lav;less-
ness was not ir.iminent. And in a similar case in Princess Anne County, 
Maryland, the Court rulec! that a white racist meeting attracting over fifty 
Negroes and sixty policemen could not be stopped bv an e>: parte injunction 
for ten days as no violence had yet occurred \.'hen the injunction was issued. 
Carroll v. President and Conii.ii ssi on of Princess Anne, 393 U.S. 175 (1967). 
But defendants convicted ot violating a proclamation b\' the Major of 
Philadelphia declaring a state of emergency and forbidding public gatherings 
of groups of twelve or more during a period of high racial tensions had their 
appeal dismissed by the Supreme Court for v/ant of a substantial federal 
question. Stotland v. Pennsylvania, 90 S. Ct. 1552 (1970). Back in 1960 
the Court similarly denied certiorari to Norman Lincoln Rockwell when he was 
denied a permit to demonstrate in New York City, Rockwel1 v. Morris, 368 
U.S. 913 (1961). During tlie Clinton. 'lennessee,. ' roubl'̂ s back in 1956 John 
Kasper, an avid segregationist, was forbidden froui picketing Clinton High 
School and the Court also denied cei-tiurari, l̂ asjior v. 13ri11ain, 355 U.S. 
834 (1957). 
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Dick Gregory and other demonstrators who, for the purpose of pressing, their 

claims for desegregation of Chicago's public schools, marched from the city 

hall to the mayor's residence. The group failed tu dispei-sc wh. n or('ered 

by the police and the state supremo court ruled that this was the basis 

for their convictions and sustained them. The United Statics Supreme Court 

on the other hand, in a unanimous opinion, held that the dem.onstrators 

were convicted for holding the demonstration and that the march, which 

69 
was orderly, fell within the protection of the First Amendment. 

Racial Justice and the Right of Petition: 

Analysis and Interpretation 

Beginning as early as 1960 the sit-in became an effective tactic 

employed by Negroes in their struggle for racial justice. The principal 

targets of the sit-in movement were chain type stores maintaining segre

gated lunch counters. Except to eat, Negroes were typically welcomed. 

As a protest against such discriminations, the Negroes would take seats 

at the lunch counter and, when refused service, would continue to "sit-in" 

until arrested. They were customarily prosecuted under state breach-of-

the-peace or criminal trespass statutes. 

The sit-in phenomena confronted the Supreme Court with three 

constitutional questions or problems: 1) does trespass employed as a form 

of expression gain a protected status under the First Amendment? 2) can 

breach-of-the-peace, criminal trespass, or criminal mischief statutes be 

used to punish occupation of public buildings and adjacent areas? and 

69 
Gregory v. Chicago, 394 U.S. Ill (1969). 
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3) are public accommodations by their very nature public agencies to be 

governed by the equal protection clause of the Fourteenth Amendment? 

Interestingly the Court saw fit to answer only the second question. It 

avoided answering directly the first and third. The first question reveals 

much about how the Court handled breach-of-the-peace and trespass 

convictions involving private property. The second question is as revealing 

about criminal trespass and obstruction involving public property. And 

the third question is just as revealing about state action, 

Breach-of-the-Peace and Trespass Involving Private Property 

While trespass on private property ordinarily would be clearly 

illegal the primary question the sit-in tactic forced upon the Court was 

does trespass employed as a form of expression gain a protected status 

70 
under the First Amendment? Mr. Justice Harlan, in Garner v. Louisiana, 

conceded that it was a form of expression within the range of the Four

teenth Amendment but denied that the Amendment protected sit-ins on 

private property. Mr. Justice Black expressed the same view in Bell v, 

Maryland, but restricted the circumstances to wherever the demonstrators 

had a legal right to be. That is, in Mr, Justice Black's opinion freedom 

of expression is a right to express views, not a right to force others to 

supply a forum. 

The Supreme Court, as a body, however, failed to endorse those 

views. Though it decided at least a dozen sit-in cases before the passage 

of the Civil Rights Act of 1964, it always managed to avoid the constitutional 

^°368 U.S, 157 (1961). 

^^378 U.S, 226 (1964), 



213 

72 
situation of the sit-in trespasser. In Boynton v, Virginia, the Court 

ruled that under the Interstate Commerce Act the terminal was required 

to serve all customers and, therefore, there had been no criminal trespass, 

73 
In the Louisiana cases of 1961, the convictions had beeii for the crime 

of disturbing the peace, but the Court ruled that since there was no 

evidence that the demonstrators were disorderly, the convictions denied 

74 
them due process under the Fourteenth Amendment, The 1963 convictions 

were reversed because the policy of scgregation--the object of the pro

tests—was governmentally inspired and amounted to state action in 

violation of the equal protection clause of the Fourteenth Amendment. 

Therefore there was no real trespass issue before the Court. Finally, 

in the Bell case, the Court received a clear case of convictions for 

criminal trespass in a restaurant where the decision not to serve a Negro 

was clearly that of tlie owner. Also the police did not act until proper 

warrants for the arrest of the demonstrators had been sworn out. It 

appeared the Court would have to decide whether or not sit-ins involving 

trespass were illegal. But it did not, because Maryland, in the interum 

after convictions and before the appeal got to the Supreme Court, adopted 

a law prohibiting public accommodations from denying service because of 

race. A majority on the Court remanded the case for reconsideration in 

light of the new state law. 

^̂ 3̂64 U.S. 454 (1960). 

73 
Garner v. Loui siana, 368 U.S. 157 (1961). 

^Seterson v. Greenville, 373 U.S. 244 (1963); and Lombard v. 
Louisiana, 373 U.S. 267 (1963). 
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Congress shortly passed the Civil Rights Act of 1964 which made 

segregation unlawful in public accommodations such as restaurants, hotels 

and motels. In Hamm v. City of Rock Hill, decided six months later, 

the Court ruled that the federal law abated state convictions for trespass 

occurring before the act was passed. Thus the Court never really decided 

whether or not a sit-in involving trespass was illegal. The new Civil 

Rights Act at least temporarily terminated the need for the sit-in tactic 

against private owners of public accommodations. 

Trespass and Obstruction Involving Public Property 

Sit-ins involving occupation of public property presented a dif

ferent problem. The question confronting the Court here was whether or 

not breach-of-the-peace, criminal trespass, or criminal mischief statutes 

could be used to punish occupation of public buildings and adjacent areas. 

In Edv.'ards v. South Carolina, the court specifically upheld the 

right to demonstrators to occupy the state capitol grounds for purposes 

of demonstrating. In Brown v. Louisiana, a demonstration against 

segregated library facilities was held not to amount to a violation of the 

state breach-of-the-peace statute. Mr. Justice Fortas noted that the 

demonstrators were lawfully in the library and that there was no disorderly 

conduct and that the only basis for their convictions was their continued 

presence in the library after being ordered to leave. The Negroes by their 

^^379 U.S. 306 (1964). 

^^372 U.S. 229 (1963). 

"̂̂ 383 U.S, 131 (1966). 
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silent presence In a place where they had a legal right to be were exercising 

their right to petition the government for a redress of grievances. 

78 
Nine months later, in Adderly v. Florida, a shift by Mr. Justice 

White made it possible for Mr. Justice Black, whose dissents had grown 

more eloquent with each passing case, to author a majority opinion. Negro 

students had demonstrated at a segregated jail where some of their number 

had been incarcerated the day before. They had been crowding around the 

jail entrance but fell back into the driveway at the request of a deputy 

sheriff. Finally, the sheriff warned them that they were trespassing on 

jail property and gave them ten minutes to disperse. They did not and 

over a hundred were arrested. Mr. Justice Black distinguished this situ

ation from the Edwards case saying that state capitol grounds are open to 

the public but jails are not. In Edwards the charge was a '̂ery general 

breach-of-the-peace crime whereas in Adderly there was a specific statute 

aimed at conduct of a limited kind--trespassing on the property of another 

with mischievous intent. Mr. Justice Black ruled that the state as much 

as an owner of private property had the right to preserve the property 

under its control for the use to which it was intended. As he had done in 

his previous dissents, Mr. Justice Black denied that people have a right 

to propagandize their views whenever, wherever, or however they please. 

Mr. Justice Douglas dissented saying that this was not an ordinary 

trespass situation and maintaining that a sheriff is not analogous to a 

private property ovmer. He felt that this was a classic exercise of the 

70 

385 U.S, 39 (1967). 
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right to petition the government for the redress of grievances. In fact, 

he felt that under the circumstances, the demonstrators were using the only 

type of access to public officials open to them. It should be noted that 

his position is probably closer than Mr, Justice Black's to the principle 

79 
of Kunz v. New York that infringement of the rights of freedom of 

expression can only be made by very narrowly drawn statutes which provide 

adequate standards to control administrative discretion. 

State Action and the Sit-ins 

Obviously one of the most important underlying factors in the sit-

in cases was the equal protection clause of the Fourteenth Amendment and 

that the effectiveness of the equal protection clause against racial 

discrimination was dependent upon the Supreme Court's interpretation of 

"state action". The Court has come a long way from its initial statement 

80 
on state action in the old Civil Rights Cases of 1883 where it held that 

the Fourteenth Amendment forbade only those denials of due process or equal 

protection sanctioned by the state or done under state authority. The 

problem in the sit-ins was determining whether or not an action fell within 

one of these categories. Even though the Civil Rights Cases ruled that the 

Fourteenth Amendment does not prevent discrimination in privately owned 

public accommodates, the contemporary state and federal statutes as well 

as judicial interpretations have drastically altered the situation. Several 

sit-in cases marked this alteration, particularly the Burton, Peterson, 

^^340 U.S. 290 (1951). 

80 
109 U.S. 3 (1883). 
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Lombard, and Griffin cases. 

Today any significant relationship between a state and a business 

transfers to the latter the constitutional responsibilities of the state. 

Even so the Court stopped short of holding that public accommodations are 

by their very nature public agencies governed by their equal j-rotection 

clause. The wisdom of its delay in considering the constitutional situation 

of public accommodations was demonstrated when, within two v;eeks of Bell 

the Civil Rights Act of 1964 was signed. Congress took over the responsi

bility of determining what rights of access there should be to public 

accommodations. The act invoked the commerce clause as authority which 

the Court accepted thus avoiding reconsideration of the Civil Rights Cases. 

Symbolic Conduct: A New Way to Petition 

In addition to the new judicial turn of events in the later Negro 

sit-in cases, there occurred, about this time, a new type of case coming 

before the Court. The use of the sit-in as a mode of petitioning for 

redress of grievances spread from the Negro community to other groups of 

dissenters. The new movement was characterized by the term "symbolic 

conduct." It employee sit-ins in university buildings to air grievances 

and sit-ins in the Pentagon to promote peace. Armbands, peace symbols, 

burned Bank of America buildings, self-destruction, flag and draft card 

mutilation, ad infinitum, became symbols of redress ungranted or else, 

depending upon ones political views, reminders of revolutionary conduct. 

At any rate, "symbolic conduct" became a device through which change might 

be accomplished--a method of petitioning for a redress of grievances by 

abrasively bringing attention to those grievances. The sit-in demonstration 
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was no longer an exclusive tool of the Negro community in airing its 

grievances. Now various groups with grievances about which they felt 

strongly enough had a device through which they could draw national attention 

to those grievances. And so they did, 

Anti-War Demonstrations 

The judicial attitude emerging in the later sit-in cases--the 

dissents of Cox and Brown, and the majority in Adderly, Walker, and 

Burbridge--carried over into the area of "symbolic conduct," Mr, Justice 

Black's fear of mass conduct in the name of freedom that deprives others 

of their freedom stirred the sympathies of a majority on the Court, Thus 

81 
when the first anti-Vietnam war demonstration case. Turner v. New York, 

came before the Court, it refused to rule on the disorderly conduct 

convictions. Oddly, the Nev7 York City police department had a regulation 

banning demonstrations entirely in the Times Square area, a situation quite 

similar to such sit-in cases as the first Cox case, Wright, and Edwards, 

in each of which the Court had overturned convictions of Negroes on 

similar charges. And in the disorders attendant to the "Free Speech 

Movement" at the University of California, where there was a mass occupa

tion of a university building, from which the students and non-students 

were removed by force, the Court dismissed, by claiming lack of jurisdiction, 

the appeals of over five hundred persons convicted for refusing to leave 

82 
a public building after closing hours. Even Justice Douglas abandoned 

^^386 U.S. 733 (1967). 

op 
Savio V. California, 388 U.S. 460 (1967). 
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the old bloc. 

After these Initial steps the old bloc began to retrench in Tinker v. 

83 
Pes Moines Independent School District where there was neither interruption 

of school activities nor intrusion in the school affairs or lives of others. 

The Court ruled that students could not be prevented by school authorities 

from wearing black armbands as an expression of opposition to the war in 

Vietnam. Such a mode of "symbolic expression" is guaranteed by the First 

Amendment. That is, public school students may exercise some measure of 

freedom of expression on school campuses, but the Court warned that the 

First Amendment does not protect activities which interfere with instruction. 

Only Justices Black and Harlan dissented. The old majority and the old bloc 

appeared to be back in control again. 

Mr. Justice Fortas, speaking for the majority, dealt with the issue 

in First Amendment terms. First he outlined the limits of the problem by 

saying: 

First Amendment rights, applied in light cf the special 
characteristic of the school environment, are available 
to teachers and students. . . .^^ [But,] on the other 
hand, the Court has repeatedly emphasized the need for 
affirming the comprenensive authority of the States and 
school officials, consistent with fundamental constitu
tional safeguards, to prescribe and control conduct in 
the schools. (iirackets added.) 

He then found that uhere -as 

no evidence whatever of petitioners' interference, actual 
or nascent, with the school's work or of collision with 

83 
Tinker v. Pes Moines Independent School District, 393 U.S. 503 (1969) 

84 
Ibid., 393 U.S. at 506. 

8 *• 

"̂ Ibid., 393 U.S. at 507. 
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the rights of other students to be secure and to be let 
alone. Accordingly, this case does not concern speech 
or action that Intrudes upon the work of the school on 
the rights of others.86 

Justice Fortas then distinguished the line of division by siatinj;: 

In order for the State in the person of school officials 
to justify prohibition of a particulai- oxpiession of opin
ion, it must be able to show that its action was caused by 
something more than a mere desire to avoid the discomfort 
and unpleasantness that always accompany an unpopular 
viewpoint.** 

But, Fortas warned, the First Amendment does not protect activities which 

interfere with instruction: 

But conduct by the student, in class or out of it, which 
for any reason--whether it stems from time, place or type 
of behavior--materially disrupts classwork or involves 
substantial disorder or invasion of the rights of others 
Is, of course, not immunized. . . .°° 

Another group of war protestors were convicted in Maryland of 

inciting disorder and refusing to obey a police command to move on. They 

had occupied a recruiting office and V7ere forcefully removed and had 

blocked the sidewalk by lying down from which they were removed by force. 

The convictions were unanimously reversed because, in the opinion of the 

Court, they were convicted merely because they were themselves offensive 

89 
to their hearers. 

In another case that came before the Court a young man who was not 

^^Ibid., 393 U.S. at 508. 

87 
Ibid., 393 U.S. at 509. 

88 
Ibid., 393 U.S. at 513. 

Q Q 

Bachellar v. Maryland, 393 U.S. 564 (1969). 
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a soldier wore an army uniform In a skit-like play during a part of an 

anti-war demonstration and was prosecuted for failing to obtain permission 

to wear the uniform. The Court unanimously reversed his conviction 

because the defense department, in the past, had not objected to civilians 

wearing uniforms In movies sympathetic to the services and therefore could 

90 
not object now. 

The issue of disturbing-the-peace during an anti-war demonstration 

appeared ripe for decision when Gunn v. University Committee to End the 

91 

War in Vietnam came to the Court. The case was an action for an injunc

tion and declaratory relief in respect to a Texas disturbing-the-peace 

statute which demonstrators felt was being used to harass them. A three-

judge district court had declared the statute unconstitutional but failed 

to issue an injunction. Texas officials continued to use the statute. 

On direct appeal the Supreme Court side-stepped the issue holding that 

where a three-judge district court wrote an opinion stating that a state 

statute was unconstitutional but failed to grant an injunction, the Supreme 

Court had no power under the statutes authorizing direct appeal to either 

grant or deny injunctory relief. The appeal was dismissed. 

The State of Massachusetts attempted to force the Court to rule 

92 
on the constitutionality of an undeclared war in Massachusetts v. Laird, 

^^Schacht V. United States, 398 U.S. 58 (1969). 

91 
90 S. Ct. 2013 (1970); in another more recent anti-war case. 

Long Island Vietnam Moratorium Committee v. Cahn, 91 S. Ct. 353 (1970), the 
Court unanimously denied certiorari. 

^^Massachusetts v. Laird, 91 S. Ct. 128 (1970). 
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but in a memorandum decision the Court again side-stepped the issue, and 

the motion for leave to file was denied because it was a political question. 

Mr. Justice Douglas led the dissenters and from the appearance of his 

dissent, he was quite disturbed. He claimed the Court denied the motion 

because of: 

1) a textually demonstrable constitutional commitment of the 
issue to a coordinate political branch; 

2) a lack of judicially discoverable standards for resolving 
the issue; 

3) the impossibility of deciding the issue without making an 
initial policy determination of a kind clearly for non
judicial discretion; 

4) the impossibility of a court's undertaking an independent 
resolution without expressing a lack of respect due to the 
coordinate branches of the government; 

5) an unusual need for unquestioning adherence to a political 
decision already made; and 

6) the potentiality for embarassment from multifarious pro
nouncements by various departments of government on one 
question.^ 

Mr. Justice Douglas disagreed v;ith each reason he attributed to the rest 

of the Court. Though the rest of the Court did not respond to his 

indictment. Justices Harlan and Stewart also dissented and "would set this 

94 
motion for argument on the question of standing and justicability." All 

three felt the Court was missing an excellent opportunity to clarify the 

issue. 

Closely related to the anti-v;ar protests were several incidents of 

93 
Paraphrased from ibid., 91 S. Ct. at 130f. 

94 
Ibid., 91 S. Ct. at 136. 
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flag mutilation, draft card mutilation, refusal of induction and threats 

against federal officials who demonstrators felt were responsible for the 

war. 

Draft Card Mutilation 

Draft card mutilation, burnings, and "turn-ins" are novel forms 

of political demonstration that have accompanied the dissent aroused by 

the Vietnam War. Congress responded in 1965 by making it a crime to 

mutilate a draft card. The provision was in an amendment to the Selective 

Service Act and was sustained by two courts of appeals. The Supreme Court 

had an opportunity to rule on the constitutionality of the amendment in 

95 
Miller v. United States, but denied certiorari. In United States v. 

96 
O'brien, the Court did rule on the amendment. 

On March 31, 1966, O'brien and three others, witnessed by several 

FBI agents and others, burned their draft cards. O'brien was convicted 

under the provisions of the Selective Service amendment which made it a 

crime to mutilate a draft card. The Court of Appeals ruled that conduct 

punishable under the 1965 ar,cnd:.-,ent was already punishable under the non-

possession regulation of the Act and, therefore, the amendment had no valid 

^^389 U.S. 930 (1967). 

96 
391 U.S. 367 (I96 0; O'brien was sentenced to up to six years 

under the Youth Corrections Act. Other long sentences include a one-year 
term imposed upon Terry J. Sullivan for ripping his IV-F draft card and 
refusing to carry another, Ikw York Times, July 30, 1966, p. 54; Gary G. 
Hicks received a tv;o-year sentence for burning his draft card at the same 
demonstration at which O'brien burned his, ibid., February 7, 1967, p. 2; 
and a two-year sentence was imposed upon David Miller, who was given a 
suspended sentence but who had violated his probation by refusing to apply 
for another card, ibid., April 7, 1967, p. 6. 
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purpose. The appellate court also ruled that the amendment ran afoul of 

the First Amendment by singling out persons engaged in protests for special 

treatment because, since the crime was already punishable under the non-

possession regulation, congressional intent therefore must have been 

directed at public disturbances as distinguished from mere private 

destruction. The Supreme Court could not follow the reasoning of the lower 

court because, in Chief Justice Warren's opinion, a regulation is justified 

if it furthers a substantial government interest which is unrelated to the 

suppression of free expression even if the regulation incidentally restricts 

the First Amendment. Because draft cards serve many functions--notification 

and communication among others--Congress has a substantial interest in 

preventing their destruction. Accordingly, the Supreme Court vacated the 

judgment of the appellate court and reinstated O'brien sentence. Mr. 

Justice Douglas dissented and Mr. Justice Marshall did nor participate. 

Perhaps the reason substantial First Amendment protection was not extended 

to "symbolic conduct" is due to the lack of criteria for defining conduct 

which might require such protection. Mr. Justice Douglas' feeling that 

the underlying problem was the constitutionality of a draft in the absence 

97 
of a declaration of war, suggests this possibility. 

Flag Mutilation 

Closely related to draft card mutilation is the burning or other 

97 
In Brandenburg v. Ohio, 395 U.S. 444 (1969), the following term, 

Justice Douglas continued his criticism of the O'brien case. He argued that 
action is a method of expression within the protection of the First Amend
ment and that picketing was free speech "plus"--plus petitioning for redress-
and that it can be regulated only when it comes to the "plus" side of the 
protest: as to the number of picketeers and the time and place picketed. 
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mutilation of the national flag. In 1969 the Supreme Court also had an 

opportunity to pass on the validity of flag desecration statutes, but in 

confusion, turned the Issue aside. On hearing of the sniper shooting of 

James Meredith in Mississippi, the defendant James Street, a Negro, took 

an American flag down to a street corner where he burned it. After a crowd 

had gathered and the police had arrived, the defendant muttered something 

to the effect that he burned the flag because America had let Meredith get 

shot, Mr, Justice Harlan, speaking for the majority in a 5-4 decision, 

felt that the conviction might have rested solely on the words muttered by 

Street and overheard by the policemen, because such utterances, in them

selves, might ha e constituted a violation of the state "malicious mischief" 

statute. But, because this was not the charge, he then weighed four 

possible state interests: 1) the state has an interest in deterring one 

from vocally inciting others to commit unlawful acts; 2) it has an interest 

in preventing a person from uttering so inflammatory a statement that it 

98 
might cause physical retaliation against him; 3) it has an interest in 

protecting the sensibilities of onlookers who might be shocked by the 

desecration of the flag; and 4) it also has an interest in assuring that a 

person, regardless of his impact upon others, shows the proper respect for 

the flag. After examining the four possible state interests, he found that 

none of them justified Street's conviction for speaking as he did. Because 

Justice Harlan was trying to deal with statutes prohibiting desecration of 

the flag in such a way as to protect extravagant speech vjithout hampering 

the government's power to curb riotous conduct he avoided deciding whether 

98 
Which would result in a breach-of-the-peace. 
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punishment for burning the flag would violate the First Amendment. Rather, 

in this instance, he concluded that the statute was unconstitutionally 

applied because It permitted Street to be punished solely for his defiant 

99 attitude toward the flag on the basis of the contemptuous words he uttered. 

The conviction was reversed. 

The dissenters spoke loudly and long about Justice Harlan's 

misunderstanding of the record of the case. Chief Justice Warren, para

doxically, was convinced that the appellant was really convicted for 

burning the flag, which the states and federal governments have a right to 

prevent, but that his words, on which Justice Harlan based the majority 

opinion, at most, showed only an intent to desecrate the flag which they 

did not have the power to prevent. Because he wanted the Court to meet 

the issue, he dissented, Mr, Justice Black accepted the state court's 

view that the conviction rested on the public burning ot the flag which 

he felt that state had the power to prevent, Mr. Justice White contended 

that reversal could follow only if the Court found the conviction for flag 

burning to violate the First Amendment. Mr. Justice Fortas objected 

because, in his opinion, action is not entitled to the protection given 

speech and the fact that a law is violated for purpose of protest does 

not guarantee immunity to the violator. He based his argument upon the 

majority opinion in the 0'brien case. 

After such confusion it is tempting to read some clarification into 

99 
Street v. New York, 394 U.S. 576 (1969). 

100^ ^, ^ 
See note 96 above. 



227 

California v. Cowgill, where the Supreme Court dismissed an appeal of a 

similar conviction. Cowgill was convicted, under a state statute making it 

a misdemeanor to publicly mutilate the flag, for wearing a vest made of the 

flag on public streets. But the clarification desired is not there. The 

state court held that the state had a legitimate interest In preventing a 

breach-of-the-peace though none had occurred and therefore the statute 

making it a misdemeanor to mutilate the flag was justified. The Supreme 

Court avoided the issue. Justices Harlan and Brennan, concurring in the 

dismissal of the appeal, felt that the record really was not suitable for 

decision because the appellant's conduct did not raise any recognizable 

communicative aspect through which the Court might consider whether or not 

such specific symbolic expression as displaying a mutilated flag was 

constitutionally protected. Any clarification one might draw from Cowgill 

resides solely in the fact that here the action of the Court equated a 

unanimous upholding of the conviction for flag mutilation whereas in Street 

there was no unanimity but a confused reversal which, like Cov7gill, also 

side-stepped the primary issue of the communicative aspect of S)Tnbolic 

conduct. With Cowgill being the later case, any conjecture would have to 

appraise that case as, at least, indicative of an unsympathetic inclination 

towards flag mutilation on the part of the Court. Coupled with the 

unexpected dissents of Warren and Fortas, and the expected dissents of Black 

and White, in Street the "unsympathetic inclination" appears formidable, 

but, at any rate, any real clarification awaits a meaningful case in which 

there is a recognizable communicative aspect. 

^°^396 U.S. 371 (1970). 
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Refusal of Induction 

Another aspect of the "symbolic conduct" phenomenon as it might 

relate to the Vietnamese War has been a refusal to be inducted into the 

armed services by numerous Inductees, However, in most cases the issue 

of a particular war--the Vietnamese War per se--was not an articulated 

element In either the defendant's attempt to evade service or in the 

reasoning of the Court, Most likely the defendant's attorney did not 

choose to emphasize his client's objection to a particular war before a 

possibly hostile trial court and, on appeal, the Supreme Court chose to 

ignore the issue since the conflict was still raging. At any rate, whether 

the motivation of the defendant seeking objector status involved Vietnam 

is not made clear in most cases. "Symbolic conduct," therefore, can, at 

most, only be an implied element in the induction decisions. 

Refusing induction is not a new thing in and of itself. Every 

American conscription law has granted exemption from military service to 

conscientious objectors who met the statutory definition, but the Vietnamese 

War seems to have brought some new twists, unarticulated as they may be. 

Though the selective service statute does not require membership in a 

pacifist religious sect, it does require that an individual's opposition 

to war be based on religious training and belief. The Court has construed 

the meaning of the requirement in numerous cases; but for purposes of 

discovering any relationship between the Vietnamese conflict and conscien

tious objection as "symbolic conduct" the examination here, after an 

analysis of the leading case, must be confined to the most recent cases 

(1969-1971). 
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The leading case. United States v. Secger, involved three young 

men, none of whom was a member of an orthodox religious group. One, Seeger, 

stated that his conscientious objection was based on a belief In and 

devotion to goodness and virtue for their own sakes while another, Jakobson, 

believed in a Supreme Reality responsible for the existence of man and that, 

because of this relationship to the Supreme Reality, man ought not to 

wilfully sacrifice another man's life. The last, Peter, based his 

conscientious objection on a definition of religion as the consciousness 

of some power manifest in nature which helps man to order his life and a 

personal moral code which forbade him to take human life. All three were 

found by the Court to have a serious belief which occupied a place in 

their lives parallel to the more orthodox beliefs of many conscientious 

objectors who clearly qualified for exemption, A unanimous Court, avoiding 

the constitutional questions of whether an avowedly irreligious person 

might qualify for objector status and the constitutionality of the draft 

103 
during an undeclared war, upheld the claims for exemption of the three 

under the provisions of the statute. Nonetheless, Seeger is the leading 

104 
case and subsequent cases must be examined in light of it. 

In Mulloy v. United States, the Court held that where a selective 

^^^United States v. Seeger, 380 U.S. 163 (1965). 

103 
An unsuccessful claim of conscientious objection to an "unjust 

war" was denied review by the Supreme C(̂ urt in Spiro v. United States, 88 
S, Ct,, 1028 (1968). 

See Pritchett, op. cit., p. 565; Lockhart, et al., op. cit., 
pp. 832-833; and Emerson, et al., op. cit., pp. 1194-1201. 

^^^90 S. Ct. 1766 (1970). 
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service registrant presented a non-frivolous claim for change in 

classification from I-A to conscientious objector status based on new facts 

which were not in his file, the local draft board abused its discretion by 

refusing to re-open his classification thus depriving the registrant of his 

right to administrative appeal. The claimant's conviction for refusing 

induction was reversed because the order to report for induction was invalid 

as he had not enjoyed administrative appeal. In another case during the 

same term the Court ruled that if an individual deeply and sincerely holds 

beliefs which are purely ethical or moral in source and contents but which 

nevertheless impose upon him the duty of conscience to refrain from 

participating in a war at any time, under any circumstances, such an 

1 Oft 
individual is entitled to objector status. In neither case, however, 

was an element of "symbolic conduct," if there, obvious enough to merit 

comment. 

Another case, on which the Court could have ruled, which was 

probably related to the Vietnamese War and which possibly involved "sym

bolic conduct" pertained to a man who refused induction because other 

inductees older then himself were not inducted. After Weintraub failed to 

submit to induction, his counsel offered evidence that at least eighteen 

other registrants older than Weintraub and also classified I-A were 

available for induction on the day he was ordered to report but were not 

sent notices. Weintraub was convicted of refusing induction. On appeal the 

^^^Welsh V. United States, 90 S. Ct. 1792 (1970); the Court also 
avoided the constitutional issues again by dismissing an appeal of a man 
convicted of wilfully refusing induction because of lack of jurisdiction. 
United States v. Sisson, 90 S. Ct. 2117 (1970). 
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appellate court disagreed with the handling of the case but ruled the 

error harmless and the Supreme Court denied certiorari. 

The only case on which the Court could have ruled that definitely 

Involved both the Vietnam War and "symbolic conduct" occurred in 1968 when 

the President ordered a call-up of the Ready Reserve. Five cases, 

considered together, of members of the called units came to the Court, 

The men challenged the call to active duty on grounds that it exceeded the 

authority of the Secretary of the Army in violation of their enlistment 

contracts, asking the Supreme Court to stay the order. The Court, with 

108 
only Douglas dissenting, denied the stay, without comment. 

Threats Against the President 

The Vietnamese War was definitely responsible for eliciting another 

form of "symbolic conduct"--threats against the person of the President 

of the United States, An eighteen-year-old Negro, called to active duty, 

was convicted of making threats against the President on the basis of a 

statement that "If they ever make me carry a rifle the first man I want 

109 
in my sights is LBJ," The Court held that the young man's offense was 

a "kind of very crude offensive method of stating a political opposition 

to the President," reversed the conviction and remanded the case. 

Justices White, Harlan, Stewart and Fortas dissented. 

^^^Weintraub v. United States, 91 S. Ct. 572 (1971). 

1 Oft 
Morse v. BosweU, 393 U.S. 802 (1968). 

109 
Watts V. United States, 394 U.S. 705 (1968). 

°Ibid., 394 U.S. at 708. 
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Symbolic Conduct in the Court Room 

"Symbolic conduct" has moved inside the court room itself. The 

"symbolic conduct" case with perhaps the most potential influence on 

lower courts Is Mayberry v. Pennsylvania, The defendant was convicted 

of criminal contempt for misconduct during his trial on charges of holding 

hostages in a penal institution and of prison breach. Excerpts from some 

of the exchanges between the bench and the defendant would evoke laughter 

if it were not for the seriousness of the situation, 

1) The Court: This side bar is over, 

Mr, Mayberry: Wait a minute. Your Honor, 

The Court: This side bar is over, 

Mr, Mayberry: You dirty sonofabitch. 

3) Mr. Mayberry: Now, I'm going to produce my defense in this 
case and not be railroaded into any life sentence by any 
dirty, tyrannical old dog like yourself. 

4) Mr. Mayberry: I ask Your Honor to keep your mouth shut 
while I'm questioning my own witness. Will you do that 
for me? 

5) Mr. Mayberry: You're a judge first. What are you working 
for? The prison authorities, you bum? 

Mr. Livingston: I have a motion pending before Your Honor. 

The Court: I would suggest--

Mr. Mayberry: Go to hell. I don't give a good God damn 
what you suggest, you stumbling dog.̂ "̂̂  

Mayberry v. Pennsylvania, 91 S. Ct. 499 (1971). 

112 
Ibid., 91 S. Ct. at 501. 
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7) By Mr. Mayberry: 

Question: No. Don't state a conclusion because Gilbert is 
going to object and Sullivan will sustain. . , ,113 

The Court: Do you have any other questions to ask this 
witness? 

Mr, Mayberry: You need to have some kind of psychiatric 
treatment, I think. You're some kind of nut, , , , 

11) (As the Court prepared to charge the jury, petitioner said:) 

Before Your Honor begins the charge to the jury defendant 
Mayberry wishes to place his objection on the record to 
the charge and to the whole proceedings from now on, and 
he wishes to make it known to the Court now that he has 
no intention of remaining silent while the Court charges 
the jury, and that he is going to continually object to 
the charge of the Court to the jury throughout the entire 
charge, and he is not going to remain silent. He is going 
to disrupt the proceedings verbally throughout the entire 
charge of the Court. . . . H ^ (Parenthesis added.) 

Mayberry shortly had to be removed and gagged. The Pennsylvania Supreme 

Court affirmed his conviction but, on appeal, the United States Supreme 

Court held, among other reasons, that the due process clause of the 

Fourteenth Amendment requires that a defendant in criminal contempt 

proceedings should be given a public trial before a judge other than the 

one reviled by the defendant. Justices Burger, Blackman, and Black 

dissented. 

Symbolic Conduct: Impressions 

The Warren Court received a libertarian reputation by its concern 

for First Amendment guarantees of freedom of expression. The constitutional 

^^"^Ibid., 91 S. Ct. at 502. 

114 
Ibid., 91 S. Ct. at 503. 
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protection of the radical political dissenter was far greater at the close 

of Chief Justice Warren's tenure than it had been when he took office in 

the midst of wholesale prosecutions and contempt convictions of witnesses 

during the McCarthy era. It is Ironic that in one of the last freedom of 

expression decisions written by the Chief Justice the Supreme Court 

rejected a First Amendment claim of a political dissenter. That case. 

United States v. O'brien, seems to have set the whole stage for the 

"symbolic conduct" cases. The story of the draft card burning cases, and 

subsequently the "symbolic conduct" cases as a whole, is not a particularly 

pretty one. Neither the Congress nor the Court seems to have performed 

well. The only real purpose of the draft card law, it seems, was to offend 

and offer the anti-war protestor a choice between going to jail and 

refraining from expressing contempt for the Vietnamese War through a 

dramatically irritating form of "symbolic conduct." The law, as much as 

the tactic--draft card burning, almost seems designed to serve the 

protestor's purposes. The Warren Court chose to accept the law--the 

Burger Court continues, and probably v;ill continue, to accept the Warren 

Court's decision. The whole episode of the "symbolic conduct" cases is at 

best, a reminder that "many things that might be said in time of peace . . . 

will not be endured so long as men fight." 

Comparison of the Negro Cit-In and Symbolic Conduct Cases 

While the Court served notice in the later Negro sit-in cases that 

^^^391 U.S. 367 (1968). 

lift 
Mr. Justice Holme's observation in Schenck v. United States, 249 

U.S. 47, 52 (1919). 
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conduct which interfered with the rights of others might not, under all 

circumstances, be constitutional it was, on the whole, quite sympatlretic 

to Negro demonstrators in their efforts to integrate public facilities. 

Neither the judicial situation nor the raison d'etre of th(̂  newer sit-in 

demonstrations were the same as they were in the Negro sit-ins. Though 

both are for stated purposes of redressing grievances, a sit-in to integrate 

a restaurant or library is different from a demonstration in a university 

building or burning a flag, just as the "equal protection" clause is 

different from the First Amendment, The difference between a Negro 

sitting-in to integrate a restaurant and a group of students demonstrating 

against the war in Vietnam by occupying a university building might, at 

first glance, seem small. The Negroes at the restaurant might, indeed 

probably would, be exercising First Amendment freedoms but their right to 

be there did not hinge on anything in the First Amendment; rather, it 

hinged on the "equal protection" clause of the Fourteenth Amendment, 

Students occupying and demonstrating on university property, on the other 

hand, were dependent upon the First Amendment alone. The difference, then, 

between the Negro sit-in cases and the "symbolic conduct" cases is the 

difference between the First Amendment and the "equal protection" clause. 

A sit-in in a university building or the burning of the national flag is 

not likely to be related to the "equal protection" clause and must primarily 

depend upon the freedoms of the First Amendment for protection. 

While the situations are analogous in that in each instance there 

was a group of people seeking redress for grievances and using a common 

tactic--the sit-in--the analogy must end there. The point about the 

differences between the "equal protection" clause and the First Amendment 
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cannot be overemphasized. While the Negro sit-in cases usually arose 

under the equal protection clause but were, as often as not, decided on 

the basis of the First Amendment, the Court simply did not have the "equal 

protection" clause to fall back on when the First Amendment failed to 

suffice in the "symbolic conduct" cases. The anti-war protest had to both 

arise under and be decided on the basis of the First Amendment. As tactics, 

Negro sit-ins were to gain, or protect, constitutional rights whereas 

symbolic conduct was for the expression of opinion. 



CHAPTER VII 

CONTEMPORARY MANIFESTATIONS OF THE RIGHT 

OF PETITION: SCALOGRAM ANALYSES 

The differences between the Negro usage of the "right to demonstrate" 

and the usage of the right in the "symbolic conduct" cases are at least 

threefold. First, there is a difference in tactics. While the term 

"demonstration" accurately describes both a Negro sit-in and the burning 

of a school building, there is still a tactical difference. A sit-in to 

petition for the redress of a grievance which is being unconstitutionally 

denied is different from tearing up a draft card to petition for a change 

in national policy. 

Second, this difference stems primarily from the difference in the 

goals sought: "equal protection of the laws" as a goal and guaranteed as 

it is by the Fourteenth Amendment cannot be equated with the alteration of 

national policy as a goal. In both instances the right to petition is, 

of course, constitutionally protected and other rights that might be 

exercised in the pursuit of both goals--the right of assembly, freedom of 

speech, and freedom of expression generally, are also constitutionally 

protected. But the goals still differ--one is constitutionally guaranteed 

while the right to pursue the other is only constitutionally protected. 

Third, the legal bases of the two types of cases also differ. 

While Negroes petitioning for a redress of grievances by occupying a 

restaurant are probably exercising several First Amendment freedoms, their 

right to be in that restaurant hinges on nothing less than the "equal 

237 
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protection" guarantee of the Fourteenth Amendment. The demonstrators in the 

"symbolic conduct" cases were, however, solely dependent upon the First 

Amendment. They could not appeal to the "equal protection" guarantee. 

Notice how the differences in tactics, goals, and legal bases of 

the two sets of cases keep coming back, again and again, in one way or 

another to the "equal protection" clause. The key seems especially to be 

the combination of goal and legal basis in the Negro sit-in cases: the 

goal and the legal basis were one and the same thing. In addition to this 

Important faclt, there was also another important difference, a change 

occurred in the personnel on the Court. Perhaps, this factor was even 

more important than the differences in tactics, goals, and legal bases. 

While a reading of the cases tells much about tactics, goals and legal 

bases it is not very informative about the difference made by a change in 

Court personnel. Some other tool is needed to gain such information. 

Hopefully the application of scalogram analysis to the two sets of cases 

will supply the needed information. 

Scalogram Analysis: Methodology 

Although the application of scalogram analysis to judicial 

decisions is rather new, the research technique itself dates back before 

World War II. Political scientists such as Glendon Schubert and Fred 

2 3 
Kort, among others, are using it more and more in their judicial research. 

Glendon A. Schubert, Quantitative Analysis of Judicial Behavior 
(Glencoe, Illinois: The Free Press, 1959), pp. 269-363. 

2 
Fred Kort, "predicting Supreme Court Decisions Mathematically: 

A Quantitative Analysis of the 'Right to Counsel' Cases," American Political 
Science Review, Vol. LI, (March, 1957), pp. 1-12. 

3 
John R. Schmidhauser and David Gold, "Scaling Supreme Court Decisions 

in Relation to Social Background," Political Research: Organization and 
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It applies the theory of cumulative scaling to judicial decisions and, 

hopefully, gives the researcher additional insight into judicial behavior 

which may be useful in analysis of cases and prediction. 

A scalogram of judicial decisions is simply constructed. To begin 

with, there may be much deviation between actual response patterns in 

attitude measurement and the ideal scale pattern. Because one does not 

know--before the construction of the scalogram--what the cause might be, 

Schubert and others suggest a "coefficient of reproducibility" the size 

of which will reflect the degree of correspondence between an actual and 

an ideal response pattern. The formula is: 

total number of inconsistencies 
CR=1-

total number of items scored 

CR (the "coefficient of reproducibility") is computed by dividing the total 

Design, Vol. I, No. 5, (May, 1958); Samuel Stouffer, et al., The American 
Soldier: Studies in Social Psychology in l.'orld War II, Vol. IV: 
Measurc-cnt and Prediction (Princeton: Princeton University Press, 1950); 
and Jessie Barnard, "Jimensions and Axes of Supreme Court Decisions," 
Social Forces, Vol. 34 (October, 1955), pp. 19-27. 

4 
For a discussion of the theory of cumulative scaling see Warren 

S. Torgerson, Theory and Methods of Scaling (New York: John Wiley & Sons, 
1958). 

Glendon A. Schubert, Quantitati\'e Analysis of Judicial Behavior 
(Glencoe, Illinois: The Free Press, 195^0, p. 271; V'arren S. Torgerson, 
Theory and Methods of Scaling (New York: John Wiley and Sons, 1958), 
pp. 323-324. An alternative formula to the one given is: 

total number of inconsistencies less inconsistencies 
in unanimous and 8-1 decisions. 

CR-1-

total number of items scored less items scored in 
unanimous and 8-1 decisions. 

The former is used in the text, the latter is commented upon in footnote 
34 below. 
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number of inconsistencies by the total number of responses and subtracting 

the result from one. Warren Torgers(Mi suggests, and Schubert adopts his 

criteria, that a CR of .90 or above suggests the existence of "unidimen-

slonallty" in the scale which he considers a primary criterion for a 

, 6 
scalogram. 

While there is little doubt tliat secondary variables are usually 

present in cases before the Court, if an array of cases yields a CR of .90 

or above, the primary variable is probably dominant. The scalogram will 

at least demonstrate an order among the cases and justices, pinpoint those 

cases which do not fit into a unidimen.-i.onal scale and reveal those justices 

who have had the most difficulty adjusting their attitudes to the attitudinal 

pattern of the Court. Scalogram analysis treats cases before the Court 

as questions to the justices. Responses are by way of votes which may be 

defined as affirmation or reversal of the decision of the lower court, 

agreement with the majority or minority in all array of cases, or for or 

Q 

against the claims of a class of litigants. 

The next step in the construction of a scalogram involves a decision 

on the size of the set of items constituting the universe of content. The 

researcher must furnish a definition of the universe to be used in including 

See Torgerson, op.cit. , at p. 323f and Schubert, op. cit., pp. 272 
and 287 who adopts Torgerson's methodology for producing an accurate CR. 

Schubert, op. cit., pp. 272-273. 

Q 

The Negro sit-in cases present an ideal array for looking into 
responses for or against the claims of a class of litigants. The "symbolic 
conduct" cases are less ideal in that it still remains to be seen whether 
there is a real class of litigants or simply isolated individuals and 
groups who act similarly. 
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or excluding Items and he must draw a sample of items from the universe. 

In analyzing Supreme Court decisions the definition of a universe of 

content is no problem; in this instance it is Negro sit-in demonstration 

9 
and "symbolic conduct" cases. Nor is it difficult for !he judicial 

researcher to decide which items (cases) to include because the universe 

of cases is known size, that is, the universe is given. This eliminates 

the problem of items which "do not scale," Non-response items do, how

ever, pose a problem for judicial analysis, Schubert suggests that an 

estimate be made in each of the manner in which each non-participating 

justice would have voted and place the vote accordingly. To assume a 

sufficient spread along the scale there should be more than a minimum of 

ten items for a period of time such as a decade. 

The researcher must next define the primary variable that is to be 

12 
tested. A scalogram will consist of two rankings, abscissa comprised of 

the cases under investigation and the ordinate comprised of the justices 

9 
It could be any universe of cases such as right to counsel, search 

and seizure or some other group of cases. 

Schubert, op. cit., p. 279; his suggestion is followed in both 
the Negro sit-in and "symbolic conduct" scalogram. 

^^Ibid., p. 280. 

12 
In the sit-in scalogram the Primary variable is that: during the 

1960's the Supreme Court disposed of Negro sit-in cases on the basis of 
the degree of sympathy of the justices for the Negro goals of equal treat
ment in both government and private 1 y-ov.-ned facilities open to the general 
public. In the "symbolic conduct" scalogram the primary variable is: 
during the late 1960's and early 1970's the Supreme Court disposed of 
"symbolic conduct" cases on the basis of the degree of sympathy of the 
justices for the goals of the defendant demonstrators (whether they were 
to obtain conscientious objector status, disruption of classes, disruption 
of the war effort, disruption of court-room procedures, or whatever). 
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who participated In the decision of these cases. The judicial researcher 

is fortunate in that the relatively small number of respondents in cases 

makes the procedure simple and straight-forward. First, he must list the 

13 
votes of all the justices in each case. Next, the division of votes 

14 
In the cases are listed with the number of positive votes first. 

Decisions of less than a full Court are then assimilated to, and grouped 

with, the most nearly corresponding full Court decision, Schubert 

employs several conventions which will be used here: 

1) group boundaries may not be crossed in classification 
of divisions of a full court;!^ 

2) no case decided by a majority of positive votes may be 
classified with a group decided by a majority of negative 
votes and vice versa;!' 

3) 4-4 or 3-3 divisions must be assimilated consistently 
with the outcome of such case in terms of the definition 
of positi'e or negative votes in relation to the 
primary variable,^° 

4) assimilated divisions of less than a full Court are 
classified v;ith the other analogues of the set of 
cases to which they are assimilated;1^ 

13 
In both the sit-in scalogram and the "symbolic conduct" scalogram, 

it is "votes for or against the defendant demonstrator." 

The possible divisions naturally range from 9-0 to 0-9; Schubert, 
op. cit., p. 282. 

For example, a 1-7 division would be classified with either a 
2-7 or 1-8 group; less than six-vote divisions are not possible under the 
rules of the Supreme Court. 

Schubert, op. cit. , p. 283. 

^^Ibid. 

Ibid. 

^^Ibid., p. 284. 
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5) to break any tie and put all the cases into a single 
sequence with separate positions on the scale, the 
preference patterns of the justices are consulted;20 

6) the scale of cases will be the abscissal axis of the 
scalogram and the left end of the scale is positive 
and the right end is negative;21 

7) cases that remain tied in rank should be sequenced 
chronologically;22 

8) the scale score for any justice is defined as the 
last case in which he consistently voted positively;23 

9) the justices are ranked to form the ordinate axis of 
the scalogram matrix with the justice having the highest 
score at the top and the justice with the least score 
at the bottom;2^ and 

10) if the ranks of justices have identical scale scores 
there are three steps for breaking ties: (a) assign 
the higher rank to the justice with the larger number 
of positive votes, (b) if this fails to break the tie, 
assign the higher rank to the justice with the least 
number of negative votes, and (c) if this fails, list 
the tied justices alphabetically.25 

The rankings of the cases and of the justices determines the matrix of the 

1 26 
scalogram. 

In addition to these conventions for the construction of a scalo

gram there are also several conventions for the correct interpretation of 

Ibid. 

^^Ibid. 

22 

Ibid. 

^'^Ibid., p. 285. 

^^Ibid. 

^^Ibid., pp. 285-286. 

^^Ibid., p. 286. 
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a scalogram: 

1) a CR of .90 or better suggest that the primary variable 
is dominant o-er any secondary variables that might 
possibly also be present;27 

2) A CR of less than ,90 suggests that the primary 
variable is not dominant and, depending upon the size 
of the CR, the possibility of the absence of a single 
dominant variable,2® 

3) a scalogram establishes an order among the cases 
comprising the set: complex cases which do not fit 
into a undimensional scale are pinpointed indicating 
difficulty for the Court to handle;29 and 

4) a scalogram establishes an order among the justices 
participating in the disposition of the cases, revealing 
the individual justices who have experienced the greatest 
difficulty in fitting their own attitudes into the 
attitudinal pattern of the Court,^0 

The primary variable in the Negro sit-in scalogram is that: 

during the 1960's the Supreme Court disposed of Negro 
sit-in cases on the basis of the degree of sympathy of 
the justices for the Negro goals of equal treatment in 
both government and privately-owned facilities open to 
the general public. 

Because the "symbolic conduct" cases are viewed as a partial 

extension of the sit-in movement in that its tactics were adopted, the 

primary variable in the "symbolic conduct" scalogram is phrased as near to 

that in the sit-in scalogram as possible. Hopefully this will illustrate 

any similarities and differences in attitudes that might exist on the Court 

27 

Ibid., p. 272. 

^^Ibid. 

^^Ibid., pp. 272-273. 

Ibid, 
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towards the two different sets of cases. The primary variable in the 

"symbolic conduct" scalogram is that: 

during the late 1960's and early 1970's the Supreme Court 
disposed of "symbolic conduct" cases on the basis of the 
degree of sympathy of the justices for the goals of the 
defendant demonstrator. 

The goals of the defendant demonstrator might be to obtain conscientious 

objector status, disruption of the war effort, court procedures, or a 

classroom, or something else. No matter which goal the demonstrator had 

in mind, all the cases in this scalogram are considered to have a probable 

relationship to the current, though nebulous, "youth, hippie, anti-v;ar, 

free speech movement" which is sweeping the nation with demands for change. 

Further both sets of cases are viewed as contemporary manifestations 

of the right to petition being exercised unknowingly in order to express 

or demand a second right which the defendant demonstrator views as a 

grievance unredressed. The term "the right to demonstrate" is used to 

encompass this definition of the contemporary manifestation of the right 

to petition. 

Scalogram of the Negro Sit-in Cases 

The Negro sit-in cases as a universe are ideal subjects for a 

scalogram. From a reading of the cases it is apparent that a division 

occurred on the Court about the time of the Edwards case. It is also 

apparent that after the Cox and Cameron cases there was no consistent 

majority on the Court which suggests the possibility of one or more swing-

men. Since this is the point at which Mr. Justice Fortas replaced Mr. 

Justice Goldberg on the Court, he automatically comes under suspicion. 
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But, since his voting pattern docs not appear to deviate that much from 

that of Justice Goldberg the swingman (or swingmen) had to be someone else. 

Either someone already on the Court had begun to read the law differently 

or the type of case coming to the Court had drastically changed or, 

perhaps, both. A scalogram might clarify what had happened. 

The very high "coefficient of reproducibility" indicates that the 

primary variable--that during the 1960's the Supreme Court decided Negro 

sit-in cases on the basis of the degree of sympathy of the justices for 

the Negro goals of equal treatment in both government and privately owned 

facilities open to the general public--is dominant over any secondary 

variables which are present. The scalogram also establishes an order 

among the participating Justices in their sympathies with Negro goals: 

Justices Douglas, Fortas, Brennan, Warren, Goldberg and Clark are the most 

favorable (the Douglas bloc). Justices Harlan, White, Black, and Stewart 

(the Harlan bloc), in that order, experienced the most difficulty in 

fitting their own attitudes into the attitudinal pattern of the Court 

which was overwhelmingly favorable to Negro goals. The scalogram also 

confirms the suspicion that breach-of-the-peace cases were the least 

difficult to dispose of and that trespass and public obstruction cases, 

especially in government owned facilities, were the most difficult to 

handle. 

The most obvious thing about the scalogram of Negro sit-in decisions 

is the large number of unanimous and 8-1 decisions (left end of the scalo

gram) indicating substantial agreement on certain issues. It has been 

noted that the Court had very little trouble in striking down Southern 

attempts to block sit-ins through disturbing-the-peace prosecutions. 
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Garner and Edwards and the cases decided in light of them showed this 

pattern. These were state action cases and dominate the left end of the 

scale. 

The Court's troubles began when a majority subsequently sought to 

avoid sit-in issues because of new federal and local statutes desegregating 

public facilities hoping to undercut many prosecutions that had begun before 

the new laws were passed. Bell and Hamm were leading cases of this sort 

and with the reaction of Mr, Justice Harlan in Bell and Justices Stewart, 

Black, and White, as well as Justice Harlan in Hamm the scalogram begins 

to demonstrate the rapidly growing split that occurred on the Court, One 

more vote and the Court would have a new majority. 

Though the Court has, temporarily at least, succeeded in avoiding 

a decision on whether or not demonstrations might be barred in private 

property, it has had to face the issue of whether demonstrators might be 

barred from state property. It had to decide whether the rights of 

assembly, petition, and free speech entitled the demonstrators to trespass 

and obstruct the normal operations of governmental business. The needed 

vote came (Justice Clark) in the second part of the Cox case, but Mr. 

Justice Stewart, casting his only inconsistent vote in a moment of 

indecision, was satisfied with upholding the state (Louisiana) statute 

forbidding demonstrations and finding other grounds for reversing the 

convictions of the demonstrators. He soon clarified his mind and joined 

Justices Clark, Black, White, and Harlan in Adderly to hold that a state 

need not open its property to demonstrators who may disrupt its lawful 

operations. In Walker v. Birmingham the new majority ruled that the 
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TABLE II 

NEGRO SIT-IN DEMONSTRATIONS 
TABLE OF CASES 

1) Thompson v. City of Louisville, 362 U.S. 199 (1960), pro. 

2) Boynton v. Virginia, 364 U.S. 45A (1960), pro. 

3) Burlington v. Wilmington Parking Authority, 365 U.S. 157 (1961), pro. 

4) Garner v. Louisiana, 368 U.S. 157 (1961), pro. 

5) Bailey v. Peterson, 369 U.S. 31 (1961), pro, per curiam. 

6) Taylor v. Louisiana, 370 U.S. 154 (1962), pro, per curiam. 

7) Edwards v. South Carolina, 372 U.S. 229 (1963), pro. 

8) Fields v. South Carolina, 372 U.S. 522 (1963), pro. 

9) Peterson v. City of Greenville, 373 U.S. 244 (1963), pro. 

10) Shuttlesworth v. Alabama, 373 U.S. 262 (1963), pro. 

11) Lombard v. Louisiana, 373 U.S. 267 (1963), pro. 

12) Wright V. Georgia, 373 U.S. 284 (1963), pro. 

13) Gober v. Alabama, 373 U.S. 374 (1963), pro, per curiam. 

14) Avent v. North Carolina, 373 U.S. 375 (1963), pro, per curiam. 

15) Randolph v. Virginia, 37A U.S. 97 (1963), pro, per curiam. 

16) Henry v. Virginia, 374 U.S. 97 (1963), pro, per curiam. 

17) Thompson v. Virginia, 374 U.S. 99 (1963), pro, per curiam. 

18) Woods V. Virginia, 374 U.S. 100 (1963), pro, per curiam. 

19) Daniels v. Virginia, 374 U.S. 500 (1963), pro, per curiam. 

20) Congress of Racial Equality v. Burt, 375 U.S. 829 (1963), pro, 
certiorari denied. 

21) Henry v. City of Rock Hill, 376 U.S. 776 (1964), pro, per curiam. 

22) Griffin v. Maryland, 378 U.S. 130 (1964), pro. 

23) Barr v. Columbia, 378 U.S. 146 (1964), pro. 
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Robinson v. Bell, 378 U.S. 153 (1964), pro. 

Bell V. Maryland, 378 U.S. 226 (1964), pro. 

Bouie v. Columbia, 378 U.S. 347 (1964), pro. 

Drews v. Maryland, 378 U.S. 547 (1964), pro, per curiam. 

Williams v. North Carolina, 378 U.S. 548 (1964), pro, per curiam. 

Green v, Virginia, 378 U.S. 550 (1964), pro, per curiam. 

Mitchell V. Charleston, 378 U.S. 551 (196A), pro, per curiam. 

Fox V. North Carolina, 378 U.S. 587 (1964), pro, per curiam. 

Hamm v. City of Rock Hill, 379 U.S. 306 (1964), pro. 

Cox V. Louisiana, 379 U.S. 536 (1965), pro. 

Cox V. Louisiana, 379 U.S. 559 (1965), pro. 

Blow V. North Carolina, 379 U.S. 684 (1965), pro, per curiam. 

McKinnie v. Tennessee, 380 U.S, 449 (1965), pro, per curiam. 

Walker v. Georgia, 381 U.S, 355 (1965), pro, per curiam. 

Wells v. Reynolds, 382 U.S. 39 (1965), con, per curiam. 

Shuttlcsv.'ort h v. City of Birmingham, 382 U.S. 87 (1965), pro, per curiam. 

Martin v. new York, 382 U.S. 828 (1965), pro, certiorari denied. 

Brown v. Louisiana, 383 U.S. 131 (1966), pro. 

Georgia v. Racheal, 384 U.S. 780 (1966), pro. 

City of Greenwood v. Peacock, 384 U.S. 808 (1966), con. 

Adderley v. Florida, 385 U.S. 39 (1967), con. 

Burbridge v. California, 386 U.S. 1030 (1967), con, certiorari denied. 

Walker v. Birmingham, 388 U.S. 307 (1967), con. 

Cameron v. Johnson, 390 U.S. 611 (1968), con. 

Gregory v. Chicago, 394 U.S. Ill (1969), pro. 

Shuttlesworth v. City of Birmingliam, 394 U.S. 147 (1969), pro. 
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Explanation of Symbols 

»3' = per curiam decision 

14 = certiorari denied 

+ = vote favored defendant-demonstrator 

- = vote against defendant-demonstrator 

* = partial dissent (against defendant-demonstrator) 

(9) = wrote majority opinion 

[l] = wrote or joined a concurring opinion 

® = not participating 
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First Amendment does not protect those who deliberately violate valid laws 

in the course of a demonstration. 

The role of Mr. Justice Black was crucial in the area where the 

right to be protected from trespassers intersects freedom of expression. 

He is decisively against those who would violate another's rights to make 

use of his property: 

The experience of age points to the inexorable fact that 
people are frequently stirred to violence when property 
which the law recognizes as theirs is forcibly invaded 
and occupied by others. Trespass laws are born of this 
experience. . . . The Constitution does not confer upon 
any grouo the right to substitute rule by force for rule 
by law.^^ 

§ 

When Mr. Justice Black finally persuaded Justices Stewart and Clark with 

his "inexorable" argument, the Court had a new majority. 

Justices Clark and Stewart were the swingmen. Mr. Justice Clark 

voted for a disposition of the case favoring the defendant in thirty-nine 

instances and for a disposition of the case which would not favor the 

defendant in eleven instances. Of the thirty-nine votes favoring the 

defendant the majority involved disturbing-the-peace, and the rest were 

not consistently of any type. His four inconsistencies, the most of any 

of the Justices, seem indicative of indecision at various stages in the 

evolution of the sit-in doctrines. When a new social phenomenon confronts 

the Court, issues naturally arise over which there would be considerable 

indecision and as even more complicated issues arise out of the interpre

tations of the earlier decisions, the indecision might perhaps increase 

^Dissenting in Bell v. Maryland, 378 U.S. 343-346 (1964). 
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for a period. This would appear to be Mr. Justice Clark's problem as his 

first three inconsistencies occurred in the Edwards. Fields, and Boynton 

cases even before Harlan had begun his long string of dissents. Mr. 

Justice Clark joined the steady minority of Justices Black, White, and 

Harlan in the second Cox case just prior to becoming a permanent member 

of that bloc. Justice Harlan's only inconsistency also appears in Boynton 

which was one of the earliest cases and might also be indicative of early 

32 
indecision on his part. 

Of the twenty-six authored opinions, Mr. Justice Clark only wrote 

two while the other swingman, Mr. Justice Stewart, wrote four and had only 

one inconsistency. But, unlike Clark, Stewart's swing to the Harlan bloc , 

did not have the impact of Clark's swing, even though it occurred earlier. 

Though Stewart authored two opinions for his bloc once it became a majority, 

so many of his dissents were partial (3) that his swing represents more of 

a final clarification of issues in his own mind than it did any real asset 

to the bloc. Mr. Justice Stewart's partial dissents all occurred in per 

curiam decisions of minor importance, and each involved a trespass situation 

reversed in light of the Hamm case in which he had voted with the Harlan 

bloc. That is, Stewart's partial dissents are as indicative of indecision 

on his part, late in the game, as Mr. Justice Clark's inconsistencies are 

indicative of his indecision earlier in the game. It is not odd, however, 

32 
The fact that Boynton is responsible for two inconsistencies mark 

it as a peculiar case--it was not only the second sit-in case but also 
involved interstate transportation facilities. Hov;ever, Justice Harlan's 
positive inconsistency would not have been an inconsistency had Justice 
Clark not voted negative causing the case to scale 8-1 rather than unanimous. 
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that indecision might occur about the time of a shift of two justices from 

voting with one bloc to voting with anotlicr. 

Justices Douglas, Brennan, Warren, and Goldberg or Fortas were the 

primary adherents of the other bloc. Of the five, only Mr. Justice Douglas 

did not author a single opinion. The Chief Justice (seven) and Justices 

Brennan (three), Goldberg (two), and Fortas (one), authored a total of 

thirteen decisions, when the bloc was in a majority (twenty-two of the 

twenty-five authored opinions). The rest were authored by Justices Black 

(five), Stewart (two), and Clark (two) before they joined the Harlan bloc. 

This appears to support the assumption that a Chief will choose the justice 

who stands closest to those dissenting where possible. It also suggests 

that Mr. Justice Douglas' position was too "far out" for even his bloc to 

accept. This is probably only the way things appear because, as noted 

33 
above, Mr. Justice Douglas' concurring opinion in Garner soon came to be ' 

that of the majority. But it does, at least, indicate when his total 

separate concurrences are also noted (thirteen--the most for any Justice), 

that he had trouble fitting his ideas to opinions authored by others. Of 

his thirteen concurrences, ten occurred in authored opinions of which only 

four were authored by a member of the Harlan bloc, namely Justice Black. 

He was certainly interested in the disposition of the case, and no doubt, 

welcomed the non-bloc Justice to vote with him, but in each instance where 

Justice Black joined his bloc to author an opinion, he wrote his own or 

joined the concurring opinion of a fellow bloc-member. All this suggests 

33 
See appendix D below. 
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that Mr. Justice Douglas, perhaps better than anyone else, knew his own 

position and took every opportunity to clarify it and enlighten his 

brothers on it. 

Mr. Justice Brennan, who was almost as consistently loyal to the 

Douglas bloc, on the other hand, authored three opinions and only wrote 

or joined two concurring opinions. Of the three opinions he authored, 

two were with the Douglas bloc, but along with the Chief Justice he 

abandoned his bloc in reversing the Cameron case to author an opinion 

affirming the judgment of a Mississippi Court in denying an injunction to 

stop the enforcement of laws which sit-in demonstrators felt were inter

fering with their rights. Though there are not enough cases after Cameron 

to indicate a definite trend, perhaps Justice Brennan was following Chief 

Justice Warren into the other bloc, or into a new bloc. One wonders what 

would have happened had Chief Justice Warren remained Chief Justice and 

the Negro sit-in issue continued to fill the Court's docket. 

Chief Justice Warren's behavior does appear peculiar. He, like 

Justice Brennan, was steady in his loyalty to the bloc almost until the 

end. But in Cameron and Wells he joined the Harlan bloc. He does not 

have a single inconsistency, authored seven opinions for his bloc and 

wrote or joined only four concurring opinions. The inclination is to 

suggest that Chief Justice Warren's two votes not favoring the defendant 

and the one of Mr. Justice Brennan were inconsistencies. This might be, 

but such a judgment should be suspended until their performance in the 

latter non-Negro sit-in ("symbolic conduct") cases can be assessed. Both 

Wells and Cameron occurred after several "symbolic conduct" cases had been 
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decided by the Court and the Negro sit-in issue had ceased to be of major 

importance. 

Mr. Justice Goldberg is consistent in his loyalty to the Douglas 

bloc, and Mr. Justice Fortas does not deviate from his predecessor's 

pattern. Mr. Justice Goldberg's scale score is less tlian those of the 

rest of the bloc only because he left the Court and they remained on it. 

The scalogram of "symbolic conduct" cases is more informative as to 

Fortas' behavior than the Negro sit-in scalogram, but obviously his loyalty 

to the bloc here was such that he stuck by it even when Justices Warren 

and Brennan were abandoning it. 

Unlike the Douglas bloc, the other (Harlan) bloc appears to have 

simply evolved over a period of time, Mr, Justice Harlan, after a period 

of indecision during which he writes or joins nine concurring opinions and 

writes three partial dissents goes his own way. Though slow to clarify 

his mind, once it was made up, he maintained a very consistent pattern and 

was the only justice v/ho cast a majority of his votes in such a way as to 

disfa or the defendant in a majority of the cases (28-22). Mr. Justice 

White, at first glance, appears to be the biggest paradox of all. After 

a short period of indecision he appeared to cast his lot with the Harlan 

bloc once-and-for-all. But suddenly, just as Justices Stewart and Clark 

join it, he robs his bloc of a majority decision. This inconsistency of 

Justice White's can be cleared up, however, by a re-reading of his 

concurring opinion. It occurs in Brov/n where Justice White says that he 

concurred only because the petitioners were denied equal protection in that 

they were asked to leave the library simply because they were Negroes. 
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While this does nothing to remove the inconsistency, it does much to dispel 

the first impression that Justice White's period of indecision was especially 

prolonged. 

The type of disposition also tells much about the sit-in decisions. 

It is interesting to note that of the twenty per curiam cases, thirteen 

were disposed of by vacating the judgment and, or, remanding the case to 

the lower court, and six reversed judgments of a lower court while one 

affirmed the judgment of a lower court. This is possibly a side-commentary 

on the caseload of the Court. After all, the courts of the South were not 

any more apt to be sympathetic to sit-in demonstrators after a vacated 

judgment than they had been when they had originally decided the case. It 

is also interesting to note that the more recent the case the more likely 

it is to appear on the right end of the scalogram where the judgment is 

least apt to be favorable to the defendant. This, together with the fact 

that (with one exception) all the cases in which a lower judgment was 

affirmed by the Court appear at the extreme right end of the scalogram, 

perhaps indicates a decided disinclination on the Court as a whole to be 

sympathetic with the continued use of the demonstration as a tool after 

the Civil Rights Act of 1964 had had time to be implemented. All this may 

be true, but the only certain conclusion is that, sometime after the 

disturbance-of-the-peace prosecutions, there developed, in response to 

new issues of trespass and obstructing business and government, new atti

tudes on the part of certain Justices--Uhite and Black and more especially 

Stewart and Clark--v;hich made for a brief period of indecision and eventu

ally a new majority. 
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Scalogram of the Symbolic Conduct Cases 

The most obvious fact about the "symbolic conduct" cases is that 

demonstrators here did not fare as well as Negro demonstrators in earlier 

sit-in cases. The break in ca^es favorable to defendant demonstrators and 

those unfavorable to defendants occurs much earlier in the scalogram. 

There are fewer cases decided unanimously in favor of the defendant and, 

whereas there was only one case decided unanimously against the defendant 

in the Negro cases, there are five in the symbolic conduct cases. 

Mr. Justice Douglas, a lone dissenter in four cases and almost 

alone in two more, finally abandoned the demonstrators in the five unanimous 

decisions. Even so, he was their most consistent champion. As in the Negro 

sit-in scalogram he had no inconsistencies but, unlike there, he authored 

only a single concurring opinion. In one unanimous case favorable to the 

defendants he authored his only opinion in either set of cases. Douglas, 

alone of his bloc, acted in a manner consistent with his behavior in the 

Negro sit-in cases. 

Mr. Justice Fortas, also of the old Douglas bloc, voted in favor 

of the defendant only twice in the "symbolic conduct" cases while voting 

against the defendant some seven times. His position in the scale scores 

is as high as it is only because of the way the Covjgill case scaled. His 

voting record, per se, in so far as favoring tlie defendant demonstrator 

is better than those of Justices Clark and Blackman only, neither of whom 

participated in half as many cases as he. Mr. Justice Fortas' two 

inconsistencies, occurring when they did, show considerable indecision. 

His dissent in Street was in the rather unusual company of Justices Black, 
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TABLE IV 

"SYMBOLIC CONDUCT": 
TABLE OF CASKS 

Turner v. New York, 386 U.S. 773 (1967), con, per curiam. 

Savio V. California, 388 U.S. 460 (1967), con, per curiam. 

Miller v. United States, 389 U.S. 930 (J967), con, certiorari denied. 

Spiro V. United States, 390 U.S. 956 (\^>6H), con, certiorari denied. 

United States v. O'brien, 391 U.S. 367 (1968), con. 

Tinker v. DesMoincs Independent Community School District, 393 U.S. 
503 (1969), pro. 

Morse v. BosweU, 393 U.S. 802 (1969), con. 

Street v. New York, 394 U.S. 576 (1969), pro. 

Watts V. United States, 394 U.S. 705 (1969), pro, per curiam. 

California v. Cowgill, 396 U.S. 371 (1969), con, per curiam. 

Bachellar v. Maryland, 397 U.S. 564 (1969), pro. 

Schacht V. United States, 398 U.S. 58 (1969), pro. 

Mulloy V. United States, 90 S. Ct. 1766 (1970), pro. 

Welsh V. United States, 90 S. Ct. 1792 (1970), pro. 

Gunn V. University Committee to End the War in Vietnam, 90 S.Ct. 2013 
(1970), con. 

United States v. Sisson, 90 S.Ct. 2117 (1970), con. 

Massachusetts v. Laird, 91 S.Ct. 128 (1970), con. 

Long Island Vietnam Moratorium (;ommittee . Cahn, 91 S.Ct. 353 (1970), 
con, certiorari denied. 

Mayberry v. Pennsylvania, 91 S.Ct. A09 (1971), pro. 

Weintraub v. United States, 91 S.Ct. 572 (1971), con, certiorari denied. 
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Explanation of Symbols 

«4' = per curiam decision 

14 = certiorari denied 

+ = vote fâ 'ored defendant 

= vote against defendant 

* = partial dissent (against defendant) 

(9) = wrote majority opinion 

[l] = wrote or joined concurring opinion 

@ = not participating 
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White and Warren: compare the Negro sit-in scalogram where not one time 

was he in the company of Black or White in dissent. Watts, his other 

inconsistency, is not much different. Here he was in the company of 

Justices Stewart, White and Harlan; again he had not been in company with 

this bloc in dissent. Despite the easy impression that if the President 

had been some man other than Lyndon Johnson, Justice Fortas' vote might 

have been different. Watts, at most, represents nothing more than continued 

indecision. He simply objected to deciding the case on the merits without 

a hearing. Unfortunately Justice Fortas was not on the Court long enough 

to register any definite pattern in either the Negro sit-in or the 

"symbolic conduct" cases. The most that can be said is that his "trend" 

in the Negro cases was not sustained in the latter set of cases. 

Another Douglas bloc member, Chief Justice Warren, also broke his 

behavior pattern in the "symbolic conduct" cases. Like Justice Fortas 

he only cast two votes favorable to the defendant but, unlike Fortas, of 

whom it is as easily said that his favorable votes are his inconsistencies 
• 

rather than his votes v;hich registered as inconsistencies, there are no 

inconsistencies and his voting pattern established in the Negro cases is 

sustained. If, however, all the unanimous cases in both instances are 

eliminated, Warren seems no where near as pro-defendant as he otherwise 

appears. 

Mr. Justice Brennan, also of the old Douglas bloc, sustains his 

behavior pattern in the "symbolic conduct" cases, has no inconsistencies, 

and was the second--next to Douglas--most likely member of the Court to 

vote favorable for the defendant. 
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Mr. Justice Stewart's behavior is consistent witli his pattern 

established in the sit-in cases. He has only a sinj-le inconsistency, in 

Watts, where he would have denied certiorari . Mi-. Jusi. ice VJhite's situ

ation is similar, he maintains his voting pattern wiili tnly a single 

inconsistency, in Sisson, where he felt the Court had iurisdiction to 

hear the case if it just would. 

Justices Black and Harlan, of those members of (he Court whose 

tenure spanned both sets of cases, had the greatest periods of indecision. 

One might speculate that Mr. Justice Black's belief in the primacy of 

First Amendment guarantees and his conviction that these cannot be exer

cised in a way to interfere with the rights of another were the root of 

his indecision. However, his inconsistencies occur in his favorable votes 

in Watts, Welsh, and Spiro, which are, otherwise, completely unrelated 

cases. Mr. Justice Harlan, too, shows consioejable indecision. His 

indecision is most vividly demonstrated in the majority opinion he authored 

in Street, where he suggests how the lower court might have legally con

victed Street then goes on to overturn the conviction. However, once his 

period of indecision is over, he is quite consistent and, of the permanent 

members of the Court, continued to be the least apt to behave in such a way 

as to support a defendant. 

Mr. Justice Clark only participated in two cases in both of which 

he voted against the defendant. With Justices Clark, Fortas and Warren 

off the Court, there were three newcomers participating in from four to 

eighteen of the "symbolic conduct" cases. They were Chief Justice Burger 

(ten), Mr. Justice Marshall (eighteen) and Mr. Justice Blackman (four). 
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Of these men, Marshall is the most consistent. His voting pattern was 

almost identical to that of Brennan. That is, he voted in such a way as 

to be tied with Brennan as the Justice second most apt to favor the 

defendant. Even so, like Brennan, he voted against the defendant more 

than he did for him. He neither had any inconsistencies nor authored any 

majority or concurring opinions which might suggest that he had any 

problems with indecision. Chief Justice Burger, on the other hand, had 

some trouble. He authored or joined two concurring opinions and had one 

inconsistency. Despite his indecision, of the cases he participated in, 

he split evenly for and against the defendant. This together with the 

way the Sisson case scaled, ranks him quite high among the justices most 

apt to support the defendant in "symbolic conduct" cases. Though 

Mr. Justice Blackman participated in only four decisions, he seemed to 

have aligned himself with the conservative majority. He appears to be 

quite consistent. 

Comparison of the Negro Sit-in and Symbolic Conduct Scalograms 

The difference in personnel on the Court and the difference in 

tactics, goals and legal basis of the two types of cases have been noted. 

The implications of the change in personnel is also a proper subject for 

conjecture. It may be that this change in personnel will have no impact 

on the future course of the Court, or, perhaps, it implies great change. 

At the very least_, it would seem to imply a "new minority"--a more conserv

ative majority. With Justice Fortas and Chief Justice Warren off the 

Court, Justices Douglas and Brennan lost their natural allies. The loss 

of Justice Clark, more often their ally than not, further lessened their 
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ability to lead the Court. This left Justices Stewart, Black, White and 

Harlan in a very strong position. The addition of Justice Marshall seems 

to have enhanced the old Douglas bloc's position somewhat but, if the 

"symbolic conduct" cases are any indication, he does not seem to be on the 

verge of joining any particular bloc. Justice Blackman appears to have 

aligned himself with the new majority. Chief JusLice Burger, on the other 

hand, has not, as yet, aligned himself to either group though one might 

naturally entertain a suspicion that his tendency is toward the new 

majority. Whether this new majority will prove a working majority in 

other types of cases, awaits further developments. The lack of any 

definite swingmen in the "symbolic conduct" cases, however, suggests that 

the new majority is already a working majority and that swingmen are not 

going to serve an important role for some time. It is tempting to suggest 

that the Court has a new 6-3 working majority but the truth is that both 

the new Chief Justice and Justice Blackman remain unknown factors on the 

Court. And, of course. Justice Stewart was rather late in joining the new 

majority; it does appear in the "symbolic conduct" cases, that he is 

definitely aligned with it. But, if Chief Justice Warren were just joining 

the Court, rather than leaving it, the same thing could be said about him. 

It is important that the differences in the "coefficients of repro-

34 
ducibility" of the tv;o scalograms be noted. The Negro sit-in coefficient 

34 
See introduction to this chapter and note 5 above. Interestingly 

the two different formulas deliver drastically different results. The 
formula in the text yields a CR of .9798 in the sit-in scalogram and a CR 
of .9237 in the symbolic conduct scalogram. The formula in note 5 above 
raises the sit-in coefficient of reproductibility to .9842, but lowers the 
symbolic conduct CR to only .8361. This simply means, as stated in the 
text that the "symbolic conduct" scalogram is not a reliable indicator of 
future actions the Court might take. 
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is quite high and enhances the confidence one can place in the reliability 

of the scalogram. Unfortunately, with the loss of personnel and the 

lessening of the Negro sit-in issues, the utility of the sit-in scalogram 

as an indicator of future behavior is not great. The "symbolic conduct" 

scalogram does not suffer from these faults: the issue is certainly 

alive and it does relate to the current personnel of the Court. It does 

suffer, however, from the fact that it is made up of only twenty cases, 

35 
almost a third of which demonstrate more indecision than anything else. 

The scalogram also suffers from the fact that neither Justice Blackman 

nor Chief Justice Burger participated in enough cases for any definitive 

reading of their inclinations. But, worse, it suffers from a coefficient 

of only .9237. Granted that this is .0237 higher than the .90 Schubert 

and others consider necessary for reliability, it still is not high enough 

to install great confidence as does the extremely high coefficient in the 

Negro sit-in cases. Despite all this, the scalogram is still probably 

more reliable as an indicator of the course the Court will follow in 

future "symbolic conduct" cases than a "mere reading" of the cases would 

be. 

35 
Those cases v;hich scaled six to e leven. 



CHAPTER VIiI 

THE RIGHT OF PETITION: CONCLUSIONS 

Unlike freedom of speech and press or the right of assembly, there 

is no independent judicial manifestation of the right of petition. The 

right of petition is a factor in contemporary social protest cases, although 

frequently it is not even mentioned in the opinions of the Supreme Court. 

The true contribution of the right to petition to the contemporary social 

protest movement in particular and to constitutional law generally is the 

concept of unredressed grievances and the right to voice those grievances. 

This ties the right of petition to the concept of free expression and it 

is very seldom that the Court specifically accentuates the right in a 

case. But when it does, as in Edwards v. South Carolina, Henry v. City of 

fvOwiv n ^ J. J. , \j<^A V . Liyj<^ A. a X o t i a , b r o w n v . i j Q u i a X d U d , ctUU I ' l l . J U S L J . C e U O U g i a S " 

dissent in Adderly v. Florida, it leaves no room for misconstruing the 

importance of the right to petition: that petitioners are frequently 

using the only type of access to public officials open to them, be it 

demonstrating, cursing, burning a draft card, mutilating the flag or 

whatever. The right to petition for the redress of grievances is, then, 

truly the right of the downtrodden, the dispossessed, the disenfranchised. 

It is necessary, at this point, to conclude this study of the right 

of petition with a brief review of its evolution and development, an 

analysis of the hypotheses, a summary of the right of petition as it exists 

today and conjecture on its future development. 
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Summary of the Evolution and Development of the 

Right of Petition 

The right of petition originated in Magna Carta and its antecedents. 

Out of the scanty provisions for petition in the early Anglo-Saxon dooms 

and Magna Carta, Parliament, the legislative process, equity jurisdiction, 

and proceedings against the Crown eventually evolved. As time passed, 

it came to be that when an English king summoned the Parliament to raise 

supplies the latter would petition for a redress of its grievances in 

exchange for raising the supplies. Within two hundred years after Magna 

Carta (1414) Parliament was claiming the right to dictate the form of the 

monarchal reply. About two centuries later (1669) Parliament was strong 

enough to resolve, and make it stick, that every Englishman had the right 

to present petitions to Parliament and that it had the right to judge 

them. Twenty years later the Bill of Rights gave final affirmation that 

it was the right of subjects to petition the monarch. Subtly but steadily 

the right of petition had evolved from a common law right--one of the 

"ancient liberties" of Englishmen--into a constitutional prescription 

embedded in the English Bill of Rights. 

The right of petition appeared, either specifically or as one of 

these "ancient liberties" of Englishmen in over fifty provisions contained 

in the various colonial charters. It was v;idely used during the immediate 

pre-revolutionary political maneuvering and came to be included in several 

of the state constitutions of the revolutionary era. The dissolution of 

the colonial legislatures, because of their propensity to petition for a 

redress of their grievances, was primarily responsible for the evolution 
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of the right of assembly. Finally, English disdain for the colonial 

petitions itself became a grievance and was one of the precipitating 

causes of the declaration of independence by the colonists. Petition and 

assembly were both widely discussed in the various state ratifying 

conventions and two states included them in amendments accompanying their 

conditional ratification of the Constitution. 

The eventual inclusion of the right to petition in the First Amend

ment was an important breaking point in its constitutional development 

because now it was, for the first time, a part of a written organic law. 

The right to petition was no longer simply statutorially protected but a 

guarantee embedded in the fundamental law of the nation. Subsequent 

interest was less in seeking its guarantee on behalf of the citizenry and 

more in clarification of its meaning. 

In two instances--Lhe alien, sedition, and naturalization and the 

abolitionist petitioning campaigns--its guarantee on behalf of the general 

public, seemed in doubt. As it emerged from the prolonged slavery debate, 

the right to petition had two aspects: 1) that the constitutional 

prescription was satisfied v/hen Congress officially received a petition 

and 2) that was not to say that a petition absolutely had to be either 

read or acted upon. Even today consideration beyond this point hinges 

upon the merits of the particular petitions under consideration. 

The merits of particular petitions, and the occasional lack of 

merit, have been the deciding factor in the enactment of considerable 

statutory and some organic law ranging from the women's suffrage amendment 

to tariff legislation. The evidence available suggests that issues 

involving a great moral, human-civil rights, question lead to a one-sided 
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exercise of the right to petition whereas economic issues typically entail 

a more two-sided exercise of the right. Other types of issues, i.e., 

religious, engender a luke-warm, two-sided exercise of the right. 

The scene of confrontation over the right to petition eventually 

shifted from Congress to the Courts where the right of assembly was 

finally separated from the right to petition and elevated to a status 

cognate to the rest of the First Amendment rights. This and several other 

developments "around and about" the right to petition served as stimuli 

and precedents or the contemporary manifestations of the right to petition. 

During the petitioning campaigns, the right to exercise the right to 

petition had become reasonably settled--at least in so far as communicating 

with Congress through formal channels. The right of petition expanded, 

coming to include demands on the government for an exercise of its powers 

to further the interests of the petitioner, i.e., lobbying. The more 

direct precedents for and stimuli to the contemporary manifestations of 

the right to petition are, however, less directly related to petition 

itself. They are the seemingly unrelated judicial developments which 

included industrial picketing within the concept of freedom of expression 

and the early desegregation decisions. 

The contemporary manifestations of the right to petition--the Negro 

sit-in and "symbolic conduct" movements, have to a considerable degree, 

changed the right of petition or, more accurately, given it a new face. 

The most accurate term contemporarily employed to describe the right to 

petition is "the right to demonstrate." That is, the exercise of the right 

to petition in order to demand or express some other right, so far one of 

the amalgam of rights contained in the brcador freedom of expression 
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concept--especially speech and assembly--or the "equal protection of the 

laws." Regardless of what the other right(s) involved in a particular 

exercise of the "right to demonstrate" might be, it is still the right of 

petition in a new form: a petition for a redress of grievances. 

Hypotheses 

"Whether or not" something has happened "this way" or "that way" 

or turned out "this way" or "that way" can often be manipulated, even 

unconsciously, by the investigator. One is never entirely immune to his 

preferences. Because of this and because it involves the controversy 

between the behavioral and traditional approaches to research, an analysis 

of the first hypothesis--whether or not the proper framework for studying 

the evolution and development of the right of petition is to view the right 

as a part of an on-going historical trend of conflict between the interests 

of "status quo" and those seeking change--will be delayed until the other 

hypotheses are examined. 

The hypothesis that the right of petition is older than Magna Carta 

(its generally accepted inception) is correct if, in the hypothesis, the 

word concept is substituted for the word right. The dooms contained only 

the concept of petitioning for a redress of grievances; Magna Carta came, 

eventually, to supply a real basis in law. However, it was not until over 

four centuries after Magna Carta that it received a finalizing affirmation 

in the English Bill of Rights (1688). The hypothesis should read that 

the concept of petition for a redress of grievances is older than Magna 

Carta or that the right of petition originated in Magna Carta and its 

antecedents. 

Whether or not the right of petition was finnly established in this 
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country by the colonial charters depends upon three assumptions. First, 

that it was included among those rights encompassed by the general phrase 

"the ancient liberties of Englishmen." Second, that it was mentioned 

specifically in enough charters to allow an assumption that it was one of 

those general "ancient liberties of Englishmen." And third, that it was 

exercised to a minimal degree during the colonial period. Content analysis 

of the colonial charters establishes ample evidence that it was among the 

"ancient liberties" of Englishmen and that the "ancient liberties" were 

meant to be guaranteed by the charters. That Fnglish scorn for colonial 

petitions became a grievance in itself, establishes colonial usage. The 

hypothesis that the right of petition was firmly established in this 

country by the colonial charters, must be accepted. 

Likewise for the hypothesis that the right of petition played a 

causal role in the declaration of independence from Great Britain. The 

dissolution of colonial legislatures because of their propensity to 

petition for redress of grievances and the fact that Fnglish scorn for 

colonial petitions became a grievance in itself, establishes the right of 

petition as a precipitating cause of the declaration of independence. It 

was specifically mentioned as a grievance in the Declaration of Independ

ence. 

The hypothesis that the right of petition was partial progenitor 

of the right of assembly is, at best--confusing, at worst--misleading. To 

the extent that both the legislative system and Parliament evolved out of 

the provision for the right of petition in Magna Carta and that the 

legislative process was a matter of Parliament petitioning the king for a 

redress of grievances when summoned to raise supplies, the right to 
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petition was partial progenitor of the right of assembly. But then it was, 

to the same extent, partial progenitor of every other right invented by 

the English mind. The concept of "unlawful" or "treasonable" assembly 

dates back as early as the concept of petitioning. At least, long before 

it was explicitly defined, monarchs had acted to limit the "right" of 

assembly. The early monarchal limitations upon assembly stemmed from two 

sources: 1) the potential threat to any government of an unrestricted 

right of association of which the "right" of assembly was apparently 

considered as a component and 2) the desire to avoid disturbances-of-the-

peace. While "unlawful" or "treasonable" assembly is not the same thing 

as a "right of assembly," the same is true for that right as is true for 

the right of petition: the concept of assembly is antecedent to Magna 

Carta. The confusion stems from the fact that during the seventeenth 

century as«;pmbly and fUTrnlftions petitioning becam.e confused resulting* in 

the transplanting into the American colonies of the idea of "assembly in 

order to petition for a redress of grievances." The dissolution of 

colonial legislatures, by the Crown or its colonial agents, during the 

immediate pre-revolutionary period because of their propensity to petition 

for a redress of grievances, emphasized this idea of "assembly in order to 

petition for a redress of grievances." After the colonies had won their 

struggle for independence, they put the entire concept into the First 

Amendment. So, in a second sense, the right of petition was partial 

progenitor of the right of assembly. In a third sense, when the Supreme 

Court separated the right of assembly from the right of petition and 

elevated it to a status cognate to that of the rest of the freedoms of the 

First Amendment in deJonge v. Oregon, it acted as if the right of assembly 
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had been, as held in United States v. Cruikshank, heretofore a part of the 

right of petition. So in three ways the right to petition was partial 

progenitor of the right of assembly. Only to a slightly lesser extent 

could the same claim be made for the right to petition in regards to every 

other right that has evolved in the Anglo-American system of justice. 

The hypothesis that the type of issue involved in a petitioning 

campaign is decisive in determining whether the exercise of the right to 

petition will be one-sided or two-sided is probably correct--at least it 

leads to a typification of issues in this study. Of the petitioning 

campaigns studied, four involved a human or civil rights issue, four 

involved an economic issue and three Involved predominately religious 

issues, probably both moral and economic in nature. The petitioning 

campaigns studied, suggest that issues involving a great moral question 

are typically cnc-sidcd, whereas economic issues engender a more two-sided 

exercise of the right to petition while other type issues, i.e., religious, 

typically engender a luke-warm but still two-sided participation. 

Whether or not a one-sided exercise of the right of petition is 

more apt to evoke a favorable response from the Congress than a two-sided 

exercise of the right is another confusing hypothesis. The hypothesis 

seems loaded in favor of the one-sided petitioning campaign but the 

evidence gained from the petitioning episodes studied, does not indicate 

that there is really much difference. Several of each type succeeded and 

several failed. Judgment of the success of a petitioning campaign is 

dependent on more than a determination of whether it was a one-or two-sided 

campaign, it entails all the factors figuring in the final disposition of 

the issue involved in the campaign. The substitution of the word "that" 
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for the term "whether or not" would necessitate a rejection of the hypothesisi 

a one-sided exercise of the right of petition is no£ more apt to evoke a 

favorable response from the Congress than a two-sided exercise of the right. 

That the right to exercise the right to petition has become 

reasonably settled is correct in so far as communicating with Congress is 

concerned. The last time Congress attempted to curtail the exercise of 

the right to petition was during the abolitionist movement. Only in one 

other instance—the alien, sedition and naturalization petitioning 

campaign--did Congress even think about curtailing the right to petition. 

Whether or not confrontation over the right of petition has shifted 

from the legislature to the courts is another confusing hypothesis. This 

analysis suggests that, with the exception of lobbying, the right to 

petition is attracting more attention in the courts than in the halls of 

Congress. Petitioning campaigns, of course, continue but the key work is 

"confrontation." With that in mind the hypothesis is correct in that it 

is in the courts tl;at the "confrontation" over the right to petition is 

currently raging. The preceding hypothesis--that the right to exercise 

the right to petition has become reasonably settled, in so far as communi

cating with Congress--further affirms the statement. 

In the Bridges case, the Supreme Court refused to confine the right 

of petition to a redress of grievances holding, instead, that it also 

encompassed demands on the government for an exercise of its powers to 

further the interests of the petitioner. Lobbying, an important contem

porary manifestation of the right to petition, is a good example. The 

hypothesis that the right of petition has expanded to include, in addition 

to the redress of grievances, demands upon the government for an exercise 
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of its powers to further the Interests ol the petitioner is accepted. 

By definition--the unknowing exercise of the right of petition in 

order to more specifically demand another right, t)) "right to demonstrate" 

is a derivative of the more basic right to petition. The hypothesis that 

the right of petition is the basic right of which the "right to demonstrate" 

is a derivative right is accepted. 

That a contemporary sit-in or "symbolic conduct" demonstration is 

in the classic tradition of "tumultuous petitioning" is by the very terms 

employed--demonStrat ion and tumultuous petitioning, a correct assumption. 

But more is involved than that. Both terms involve the concept of 

assemblage implying an interweaving of the rights of petition and assembly 

to gain the objective of the assemblage. The contemporary demonstration 

may even involve speech, equal protection of the laws, or some other 

tertiary right. The Supreme Court may have separated petition and assembly 

elevating the latter to a co-equal status with the rest of the First 

Amendment but the contemporary demonstrator is not likely to be any more 

aware of the development than the tumultuous petitioner was that he was 

exercising more than the right to petition. 

Another confusing hypothesis is whether or not recent judicial 

history has reaffirmed the right of petition to an extent which it has 

not been reaffirmed before in this country. The right to petition has had 

several mighty, but non-judicial , reaf fii-mations in the history of this 

country. The first, perhaps, was the treir.cndous petitioning episode under

taken by the colonists just prior to the revolutionary war. The inclusion 

of the right of petition in the First Amendment was less a reaffirmation 

than a matter-of-the-fact carry-over from tbe pre-revolutionary experience 
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with the right. The inclusion of the right of assembly in the First 

Amendment was a mighty reaffirmation of that right. The second great 

reaffirmation of the right to petition was the eventual defeat of the gag 

resolutions during the abolitionist petitioning campaign. As to any 

recent judicial reaffirmation, the significance is that for the first 

time in its American development, the right to petition is figuring regu

larly in decisions before the Supreme Court. Albeit its judicial 

development is in conjunction with the concept of freedom of expression 

and the concept of petitioning appears to have changed considerably, a 

demonstration to integrate a restaurant or the burning of a flag, or the 

cursing of a judge is still a petition for a redress of grievances, real 

or imagined. In the sense that the right to petition is figuring regularly 

and importantly in sit-in and other type demonstration cases it is being 

judicially reaffirmed as never before. That is not to say that each 

t 
decision of the Court contains an essay on the inviolability of the right 

to petition. 

Now to evaluate the framework used in this study--whether or not it 

is proper to view the evolution and development of the right of petition 

as a part of an on-going historical trend of conflict between the interests 

of "status quo" and those seeking change. To the extent that the right of 

petition for redress of grievances implies conflict between the interests 

of "status quo" and those seeking change this is the only proper framework 

for studying the right to petition. That these hypotheses yielded several 

new insights into the right of petition is testimony to the validity of 

the framework. That is not to imply that this is the only conceivable frame

work or that a more sophisticated behavioral approach would not have been 
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as legitimate. It is to say that when investigating a subject about which 

there is not a single volume in publication and the most informative piece 

is an encyclopedia article that investigation will necessitate flexibility 

and that hence the most one can hope for from a framework is the provision 

of a unifying thesis. Here it happened to be viewing the evolution and 

development of the right of petition as a part of an on-going historical 

trend of conflict between the Interests of "status quo" and those seeking 

change. 

The Right of Petition Today 

Today the right to petition is being exercised in four ways. First, 

by individual and group circulation of petitions according to the explicit 

constitutional prescription of communicating with the federal government, 

especially Congress, through formal channels. Second, by organizational 

lobbying on the federal, especially the Congressional, scene. Third, by 

individuals (occasionally) and by groups (typically) in pursuit of "equal 

protection of the laws" in class action cases before the courts. And 

fourth, by individuals (usually) and groups (sometimes) in conjunction 

with some aspect of the larger freedom of expression concept, typically 

in pursuit of an alteration in national policy. The latter two methods of 

petitioning have been frequently tagged with the nomenclature "demonstration" 

hence when the right to petit ion is being exercised in either manner it is 

frequently spoken of as the "right to demonstrate". All four methods are 

in use although the first does not attract the attention it once did. A 

See the introductory chapter, note 18. 
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person with a grievance has a right to petition for redress. He may 

formally do so but the constitutional prescription is satisfied when a 

petition is officially received. Consideration beyond receipt hinges 

upon the merits of the particular petition. If his interests are not 

satisfied through this more formal method, he may join an organization 

representing his interests to Congress and the federal bureaucracy. Beyond 

this he must pursue his interests in the courts or else adapt the tactic 

of demonstrating to his particular interest in which case he will probably 

end up in the courts. 

At this time, freedom of speech problems seem to be convolving 

with the right of petition in most social protest demonstrations. It 

should be remembered that in Cox v. Louisiana the Supreme Court upheld 

a state law forbidding demonstrations near a courthouse, although it found 

other grounds on which to reverse the convictions of the demonstrators. 

In Adderly v. Florida the Court held that the state need not open all its 

property to demonstraotrs, especially where they might disrupt its lawful 

operation. In \7alker v. Birmingham it held that the First Amendment does 

not protect those who deliberately violate valid laws in the course of 

social protest. However, in Amalgamated Food Employee, Local 509 v. 

Logan Valley Plaza Inc., it indicated that it was not necessarily bound 

by Adderly and V/a "l ker. 

The Court has since held that public school students may exercise 

some freedom of expression on school campuses but warned that the First 

Amendment does not protect activities v;hich would interfere with instruc

tion (Tinker v. Pes Moines Independent School District). It has also 

dealt v;ith such issues as prohibiting desecration of the flag and threatening 

file:///7alker
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the life of the President in such a way as to protect abusive speech 

without curbing the government's powers to control dangerous conduct 

(Street v. New York and Watts v. United States). 

The Right of Petition Tomorrow 

A pursual of the Supreme Court's docket leads the researcher to 

the opinion that the right of petition will, in most of the social protest 

demonstration cases of the immediate future, continue to convolve with 

freedom of expression problems. The Long Island Vietnam Moratorium Com

mittee is currently involved in a flag desecration controversy with the 

State of New York in which the Court is going to have to decide whether 

or not the placing of a "word, figure, mark, picture, design, drawing or 

advertisement" upon any "flag, standard, color, shield, or ensign of the 

United States of America" applies to the use of a black peace symbol 

superimposed on a circular flag decal and whether, if it does, such a 

2 
statute violates the First Amendment. It is also going to have to decide 

whether or not an art gallery proprietor who publically displayed for sale 

sculptures, fashioned to express protest against the Vietnam War. which 

utilized the flag in the depiction of the male sexual organ. It would 

appear that the Court is going to have to decide: 1) whether or not the 

First Amendment permits the punishment of artistic expression on the ground 

that it is contemptuous of the flag, 2) whether or not New York State's 

flag desecration statute furthers any interests other than respect for the 

2 
709 Long Island Vietnam Moratorium Committee v. Cahn, 8 CrL 4060. 

3 
169 Radich v. New York, & CrL 4021. 
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flag and, if so, whether or not such interests arc protected by suppression 

of the activities which the statute proscribes, and 3) whether or not the 

"equal protection clause" is possibly involved. It is tlie opinion of this 

writer that the proprietor of an art gallery or an anti-war group cannot 

be prohibited from doing that which is permitted publishers. That is, can 

they be convicted for displaying a sculpture or decal under a law which 

would permit a magazine to publish a photograph of the sculpture or decal 

and would permit the exhibition of a painting on either theme? The New 

York law does just that. 

The harassment of underground newspapers by state and local police 

is another issue touching upon the right to petition currently confronting 

the Court. In a Texas case, the property of an underground newspaper, 

including personal clothing, was seized by the police and not returned. 

The editor and others were arrested on an obscenity misdemeanor charge. 

They are currently seeking an injunction for return of their possessions 

and to stop future prosecution. Though the issue, at first glance, seems 

irrelevant to the right to petition the raison d'etre for an underground 

newspaper is, typically, unredressed grievances, real or imagined, and the 

right to petition for their redress. They are an important part of the 

current social protest n.ovement (on campus, at least) and are self-conceived 

as the very essence of petitioning for redress. Freedom of speech and 

freedom of press are, of course, the really pertinent issues. 

Unlawful assembly convolves with the right of petition in another 

interesting case confronting the Court. Here unlawful assembly convictions 

L 
Dyson v. Stein, !:o. Al, 8 Ci]. A069. 

1138 Mickey v. California, 8 CJL 4138 
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in California of some of three hundred and fifty demonstrators at San 

Fernando Valley State College were affirmed by the state supreme court. The 

fact that some of the demonstrators were acquitted raises the question of 

whether or not acquittal of some in a demonstration requires the reversal 

of all alleged participants? The demonstration was peaceful, they were 

simply unlawfully assembled--according to California law. Can prior 

violence be equated with potential violence? If so, does this warrant 

the imposition of criminal sanction on peaceful demonstrators simply 

because they refused to disperse? The Supreme Court might also ask whether 

or not one hundred and eighty day jail sentences have a chilling effect on 

the exercise of First Amendment rights? 

Whether or not the First and Fourteenth Amendments prevent a munici

pality from permitting a peaceful speaker to be disrupted by hecklers, 

despite the presence of a sufficient number of officers to control the 

hecklers, is another question the Court will have to consider. The speaker 

was arrested for disobeying a police order to leave a park where he was 

quarreling v:ith a fev: hecklers among a total crowd of about 250. The city 

code authorized the chief of police to prohibit persons from occupying any 

public place where disorder is believed by him to be likely to occur. 

Criminal anarchy and the right to a speedy trial convolve in another 

interesting case pending before the Court. Defendants, charged with 

speaking and printing anarchy--the overthrow of the government of New York 

State--and assembling with anarchists and conspiring with them, had their 

932 Baines v. Birmingham, 8 CrL 4137. 

Samuels v. Mackell, No. 7 and Fernandez v. Maeke 11, No. 9, 8 CrL 4068, 
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cases pending in state courts for 979 days before seeking an injunction 

from the Supreme Court. They maintain that there is no such thing as anarchy 

against a state. They claim, instead, that their actions were in fact 

treason against the United States and that their trials should be in federal 

courts. 

And, of course, refusal of induction and draft card mutilation 

continue, and in one case convolve, to confront the Court. A Roman Catho

lic Theology student who was denied objector status while still classified 

II-S, but was told his case would be reconsidered when he was no longer 

Q 

qualified for II-S, mutilated and mailed his draft card to the draft board. 

After he had taken his induction physical, he refused to cooperate further. 

The boy met the qualifications for statutory exemption as a divinity student 

but the lower court held that he had not exhausted the administrative 

remedies available to him and was, therefore, not entitled to relief from 

his conviction for refusal of induction. The Supreme Court will have to 

decide v;hether or not the exhaustion of administrative remedies should be 

applied to a registrant who could not have been denied conscientious 

objector status on any factual basis? Failure to register with the draft 
9 

board is also becoming a common occurrence. The lower court declined to 

review the conviction of a defendant who had failed to register v;ith his 

draft board. The defendant, pending appeal, petitioned the Supreme Court 

for a writ of mandamus seeking to compel the U.S. Attorney's production of 

numerous specified materials, mainly public documents. The question 

o 

362 McCee v. United States, 8 CrL 4022. 

9 
509 MuncasLer v. DeMent, 8 CrL 4028. 
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confronting the Court is whether or not a man may be .constitutionally 

indicted, tried and convicted for failure to register with his draft board, 

without his being furnished with copies of the laws and regulation allegedly 

being violated by him? 

How is the Court going to decide future demonstration cases? In an 

over-viewing sense, despite the rather low coefficient of reproducibility 

in the "symbolic conduct" scalogram, which affects its reliability, the 

trend does appear to be toward a more conservative majority on the Court. 

Despite the seriousness of the subject, the Court has placed itself in an 

ironical position and given potential demonstrators a set of humorous 

choices. The student demonstrator need not be too optimistic about the 

scope of his on-campus right to petition for redress--he had best read the 

Tinker, Savio and Turner cases. Two things are readily apparent: 

1) "symbolic conduct" is protected by the First Amendment but it does not 

protect activities which interfere with instruction and 2) it cannot 

12 
deprive others of their freedoms. 

Draft card mutilaiiion will probably continue to be quite popular but 

the Court has ruled that the cards serve many functions which the congress 

13 
has a substantial interest in protecting. The demonstrator would be wise 

to find an alternate method of seeking redress. Burning or mutilating the 

See Table III in the preceding chapter; the term conservative is 
used here to mean being disposed to maintain existing views or institutions. 

See chapter seven above, notes 82 and 83. 

12 
See chapter seven above, note 81. 

13 
See chapter seven above, note 96. 
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flag is a subject on which the Court remains in a state of confusion.^^ 

The communicative aspect of burning a flag is probably just as great as 

mutilating a draft card but the Court has yet to decide whether or not it 

serves a function which Congress has a substantial interest in protecting.^^ 

He might, if he lives in New York, at least paint or publish a desecration.'''̂  

The demonstrator who wants to petition for an alteration in national 

policy in Vietnam, might refuse induction--provided a "harmless" error is 

not made and he is inducted anyway. He might, instead, seek conscientious 

1 ft 
objector status, provided his is a non-frivolous claim. 

The neophyte demonstrator might do well to break himself in by 

19 
threatening an important official, but whatever he does, once his case 

20 
is in court, he can certainly state his grievances by abusing the judge. 

These choices confronting the social protestor point-up the predicament in 

which the Supreme Court finds itself. Despite the fact that it is in a 

period of transition and its leadership may not yet have had time to make 

itself felt, the Court is confronted by a new social phenomenon which is 

challenging many accepted foll:v;ays and mores ranging from questions involving 

patriotism to morality. These questions involve the two greatest amendments--

See chapter seven above, notes 98 and 99. 

See chapter seven above, note 101. 

See above, notes 2 and 3. 

17 
See chapter seven above, note 107. 

18 
See chapter seven above, note 105. 

19 
See chapter seven above, note 109. 

20 
If he is prepared to be gagged and tied; see chapter seven above, 

note 111. 
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the First and the Fourteenth, and several great rights-speech, assembly, 

petition and even press within the concept of freedom of expression and 

the equal protection of the laws. 

Despite all, the right of petition is in good health, indeed it is 

undergoing a revival in spirit. Freedom to exercise the right to petition, 

in the sense of its strict constitutional prescription, is no longer the 

subject of contention. In addition to the prescription in the federal 

Constitution the right to petition has been included in at least eighty-

seven different provisions in the several state constitutions.^^ It has 

expanded to include, in addition to petitioning for the redress of 

grievances, demands on the government to further the interests of the 

petitioner. And even more importantly it is, for the first time in its 

American history, a regular and significant factor in cases before the 

Supreme Court. The right of petition remains viable. 

21 
Alabama has included the right to petition in five different 

constitutions, Texas, Kentucky, Maryland, Pennsylvania, and Kansas have 
included it in four constitutions each, Florida, Georgia, Illinois, Iowa, 
Louisiana, Missouri, New Hampshire, North Carolina and Vermont have 
included it in three constitutions each; Arkansas, California, Delaware, 
Indiana, Michigan, Mississippi, N'ebraska, Ohio and Washington have included 
it in two each and Colorado, Connecticut, Idaho, Maine, Massachusetts, 
Montana, Nevada, New Jersey, New York, Oregon, Rhode Island, South Carolina, 
Utah and Wyoming have each included the righr. to petition in their consti
tutions. Frances N. Thorpe (ed.), Airicrican Cliarters, Constitutions and 
Organic Laws, Vols, I-IV (Washington: Government Printing Office, 1908), 
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APPENDIX A 

Petition; General References 

forbidding the Violation of the 

"ancient liberties" of Englishmen 

and the Laws of England 

in Colonial Charters-

Letters Patent to Sir Humphrey Gilbert, 1578, Vol. I, p. 51. 

Charter to Sir Walter Raleigh, 1584, Vol. I, p, 55. 

Third Charter of Virginia, 1611-12, Vol. VII, p. 3806. 

Charter of New England, 1620, Vol. Ill, pp. 1832-1833. 

Ordinances for Virginia, 1621, Vol. VII, p. 3812. 

Grant of Province of Maine to Gorges and Mason, 1622, Vol. Ill, 
p, 1624. (The first to be worded significantly different from the 
provision in Sir Humphrey Gilbert's Patent.) 

Charter of Plymouth to William Bradford and His Associates, 1629, 
Vol. Ill, p. 1844. 

Charter of Massachusetts Bay, 1629, Vol. Ill, p. 1853. (Reaffirmed 
on p. 1857). 

Sir Robert Heath's Patent, 5 Charles I, 1629, Vol. I, pp. 71-72. 

Grant of New Hampshire to Captain John Mason, 1629, Vol. IV, p. 2436. 

Charter of Maryland, 1632, Vol. Ill, pp. 1679-81. 

Royal Grant of the Province of Maine, 1639, Vol. Ill, p. 1628 and 
repeated on p. 1630. 

Patent for Providence Plantations, 1643, Vol. VI, p. 3210. 

Charter of Connecticut, 1622, Vol. I, p. 533. 

Charter of Carolina, 1663, Vol. V, pp. 2745-6. 

"'as contained in Thorpe, Francis N., ed., American Charters, 
Constitutions and Organic Laws, 1492-1908 (Washington; Government Printing 
Office, 1909), 7 Volumes. 

305 



306 

16) Charter of Rhode Island and Providence Plantations, 1663, Vol. VI, 
p. 3215. 

17) Royal Grant ol Province of Maine, 1()64, Vol. \L\, pp. i63«-9, 

18) Concession and Agreement of the Lords Proprioto'M of the Province of 
New Jersey, 1664, Vol, V, pp, 2537-9, 

19) Concessions and Agreements of the Lords Pro])!) OLO'S of the Province 
of Carolina, 1665, Vol, V, p, 2758. 

20) Charter of Carolina, 1665, Vol, V, p. 27r,4, and -eieated on p. 2765. 

21) Royal Grant of the Province of Maine, 1674, Vol. Ill, p. 1642. 

22) Charter, or Fundamental Laws, of West New Jersey, 1676, Vol. V, 
p. 2548. 

23) Commission of John Cutt, 1680, Vol. IV, p. 2449. 

24) Charter of the Province of Pennsylvania, 1681, Vol. V, p. 3038. 
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26) Charter of Massachusetts Bay, 1691, Vol. II, p. 1882. 
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APPENDIX B 

Petition: General Assertions that 

Colonists Should Enjoy All Rights 

and Liberties of Englishmen in 

Colonial Charters-

Patent to Sir Humfrey Gylberte, 1578, Vol. I, p. 51. 

Charter to Sir Walter Raleigh, 1584, Vol. I, p. 55. 

First Charter of the Virginia Company, 1606, Vol. VII, p. 3788. 

Second Charter of Virginia, 1609, Vol, VII, p, 3800. 

Charter of New England, 1620, Vol. Ill, p. 1839. 

Sir Robert Heath's Patent, 5 Charles I, 1629, Vol. I, pp. 72-73. 

Charter of Massachusetts Bay, 1629, Vol. Ill, p. 1857. 

Charter of Maryland, 1632, Vol. Ill, p. 1635. 

Royal Grant of the Province of Maine, 1639, Vol. Ill, p. 1635. 

Charter of Connecticut, 1662, Vol. I, p. 533. 

Charter of Carolina, 1663, Vol. V, p. 2747. 

Charter of Rhode Island and Providence Plantations, 1663, Vol. VI, 
p. 3220. 

Charter of Carolina, 1665, Vol. V, p. 2747. 

Charter of Massachusetts Bay, 1691, Vol. Ill, p. 1881. 

Charter of Georgia, 1732, Vol. II, p. 772. 

-As contained in Thorpe, Francis D., ed., American Charters, Consti' 
tut ions and Organic Lr.ws, 1492-1908 (VJashington: Government Printing 
Office, 1909), 7 Volumes'̂  
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APPENDIX C 

THE EARLY EVOLUTION OF THE 

RIGHT OF ASSEMBLY 

The contents of this appendix are primarily taken from the dooms of the 
early Anglo-Saxon kings as contained in Carl Stephenson and Frederick 
Marcham (eds.). Sources of English Constitutional History, A Selection of 
Documents (New York; Harper and Row, 1937) for a thorough discussion of 
the right of assembly see Glenn Abernathy, The Right of Assembly and 
Association (Columbia, South Carolina Press, 1961). 

The Common Law of England seems to have long recognized the right 

of persons to hold a lawful assembly, but not an unlawful one. Though, 

unlike the right to petition, it is not possible to document specific 

references to a right of assembly in the dooms of the early Anglo-Saxon 

monarchs, it is possible to construct a "crime of unlawful assembly" from 

the many provisions concerning "breach-of-the-peace," "treason," "public 

fighting," and "unlawful bands and armies," which the monarchs could rely 

upon to cope v;ith potential illegal assemblies. 

2 
The oath of Edmund (942-946) contains for the first time, the 

concept of treasonable assembly: 

Hannis Taylor, The Or-'̂ n'n and Growth of the English Constitution, 
Part II (Cambridge: The Riverside Press, 1900), pp. 494-495. 

2 
Here again, as in the section on the dooms discussing the evolution 

of the right to petition, the v;riter cannot cite authorities who trace the 
beginnint-s of the ri^ht of assembly to the dooms. Most authorities agree 
with Stephen that " . . . th'' r.̂ irlirst definition of an unlawful assembly 
appears in the Year Book, 21 Henry VII, 39, around the beginning of the 16th 
century," although unlawful assemblies had been outlawed before then 
(see note 22 below). James F. Stephen, A History of the Criminal Law of 
England, Vol. II (London, 1883), p. 385, cited by Glenn Abernathy, The 
Right of Assembly and Association (Columbia, S.C: the University of South 
Carolina Press, 1961), p. 20. 
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III. This is the decree that King Edmund and his bishops, 
together with his Witan, formulated at Colyton for 
the Lmaintenance of] peace and the swearing oath. 

»̂ . . . all, in the name of God before whom this 
holy thing is holy, shall swear fealty to King 
Edmund, as a man should be faithful to his lord, 
without dissension or betrayal, both in public 
and in secret, loving what he loves and shunning 
what he shuns; and from the day on which this oath 
is sworn that no one shall conceal [the branch of] 
this [obligation] on the .part of a brother or a 
relative any more than on the part of a stranger. 
(Brackets in the translation.) 

Edmund's oath, however, had its antecedent in the dooms of Alfred (871-901) 

which asserted that certain acts against the king v/ere treasonable and 

outlawed: plotting against the king's life and the harbouring of those 

who did, Alfred's doom itself had precedents in those of Ine (688-695) 

who stiffened the penalty for breach of the royal mundbyrd (protection), 

Hlothaere and Eadric (685-686) which required bot (compensation) and 

c. 

payment to the king to get back in his good graces, and Aethelberht (601-

604) which set the king's mundbyrd (protection) at 50's. 

A fine (wite) was payable to the king for every breach of the law 

(in addition to the compensation--bot--due to the person injured by the 

breach) and the breach of the king's peace (frith) was severely punished 

3 
Carl Stephenson and Frederick Marcham (eds.). Sources of English 

Constitutional History, A Selection of Documents (Nev; York; Harper and 
Row, 1937>, p. 17. 

4 
Ibid., p. 10, sec. 4. 

Ibid., p. 7, sec. 6. 

Ibid., p. 5, sees. 13, 14. 

Ibid., p. 3, sec. 8. 
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as was the violation of his guarantee, ol security.^ The Case for the 

early existence of the crime of unlawful assembly is also supported by the 

prohibitions against public fighting; there were at least; 

1) three prohibitions against fighting in the hall of a king,^ 

2) two prohibitions against lighting in tlio house of a noble-
man, 

3) one prohibition against fighting in a court held by a 
nobleman, *• 

4) one prohibition against fighting in a monastery, and 

5) two prohibitions against fighting in a peasant's (coerl) 
home.^-^ 

Again, while this does not necessarily establish the existence of a 

crime of unlawful assembly at this early date it does show that when such 

an illegal assembly arose the monarch had ample power to deal with the 

situation. With the exception of plotting the king's death it is 

impossible to determine exactly what might constitute an unlawful assembly. 

But one can surmise that anytime the gathering together of a group of 

persons for an unlawful purpose, whether it be treason, or possibly 

8 
T. F. T. Pluncknett, Fnglish Constitutional History, From the 

Teutonic to the Present Time, 11th ed. (London; Sweet and Maxwell, Ltd., 
1960), p. 16, the security of travel upon the king's summons was guaranteed 
as Aethelberht, see Stephenson and Marcham, op. cit., p. 3, sec. 2. 

9 
Stephenson and Marcham, op. cit., p. 3, sees. 3, 5, p. 7, sec. 10 

and p. 10, sec. 7. 

Ibid., p. 3, sec. 13, and p. 7, sec. 6. 

Ibid., p. 11, sec. 38. 

12 
Ibid., p. 7, sec. 6. 

13 
Ibid., p. 7, sec. 6, and p. 11, sec. 39. 

See note 4 above. 
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plundering or whatever, the king did not wait until the misdeed was complete 

before acting. And, if the deed was not discovered before completion, that 

the guilty went unpunished for the lack of a name for the crime. 

This is further verified by the fact that as early as Ine (688^95) 

the dooms begin to define unlawful "bands" (hloo) and "armies" (here) as 

from seven to thirty-five and above thirty-five men respectively. King 

Ine went on to specify that redemption for belonging to an unlawful band 

(and what is the difference between an unlawful band and an unlawful 

assembly?) was through a swearingworth of 120 hides (measure of land) or 

equal payment in money. And Ine required one accused of plundering with 

an army to purge himself with a swearing equal to his wergeld (fixed price 

for his life) or through payment of his wergeld. Bands and armies, so 

defined, would appear to constitute an unlawful assembly in view of Anglo-

Saxon law. And, so defined, when viewed together with the prohibitions 

against breach-of-the-peace, treason, and public fighting, one could 

fairlv conclude tliat the crime of unlawful assembly, or a similar crime, 

appears to be neither unanticipated nor, perhaps, even unusual. 

At any rate, long before it was explicitly defined, monarchs had 

acted to limit the right of assembly. Apparently monarchal limitations 

upon assembly stemmed from two sources; 1) the potential threat to any 

18 
government of an unrestricted right of association of which the right of 

Stephenson and Marcham, op. cit., p. 7, sec. 13. 

Ibid., sec. 14. 

Ibid., sec. 15. 

Harold J. Cnski , "Freedom of Asscu-; nt ion . " Unc ':_̂ P̂_̂  ̂.'' ̂  ''' ̂  ^ ̂"'̂  
Social Sciences, Vol. VI (New Yorl;: the IlacMillan Co., 1930), p. 447. 
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assembly was probably considered a component, and 2) the desire to 

avoid disturbances of the peace. This reasoning may have been solely 

a rationalization to justify suppression of dissent, but it seems likely 

that even in the absence of governmental fear of rebellion there would 

have been laws limiting assembly so as to prevent the disruption of 

community or the destruction of property. Economic reasons would be 

20 
likely to be at the core of this type protest. 

Looking at the political causes for the laws pertaining to unlav/ful 

assembly, it appears that English monarchs early realized that as a matter 

of social philosophy it is clear that no state charged with the maintenance 

of the social order can admit an unlimited right to freedom of association, 

because that would be to tolerate the existence of bodies actively engaged 

21 
in an effort to seek its own overthrow by violence. Accordingly, many 

of the English monarchs issued lawb outlawing unlawful assemblies. The 

earliest of these appears to be that of Henry IV, passed in 1412, which 

provided that: "If any riot, assembly, or rout of people, against the 

law be made, the justices, three or two of them at the least, and the 

sheriff or the undersheriff, shall come with the power of the county if 

need be." Soon after this statute was strengthened, in 1414, by Henry V's 

^^Ibid. 

20 See Taylor, op. cit., pp. 124-125 and Abernathy, op. cit., pp. 20-21, 

21 
Coski, op. cit., p. 449. 

^^13 Henry IV, c. 7, s. 1, cited by Abernathy, op. cit., p. 20; the 
remainder of Appendix C is primarily a condensation of the evolution of 
the crime of unlawful assembly as contained in Abernathy up to its inclusion 
in the First Amendment, in the form of the right of peaceable assembly (in 
order to petition the government for a redress of grievances.) 
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addition of a provision providing that " . . . the King's liege being 

sufficient to travel, shall be assistants to tli<n,i, upon reasonable warning, 

to ride with them in aid to resist such riots, routs and assemblies, on 

pain of imprisonment and to make fine and ransom lo tlx King." 

Much later, in 1549-1550, a statute was passed, largely to assure 

landowners who were disturbed over the violence? which had erupted during 

the agrarian revolt of 1549. This law made it "a felony for persons to 

the number of twelve or more to assemble for the purpose ol abating the 

rents of farms or the price of provisions, for the destruction of houses 

0/ 

or parks, or for the assertion of common rights." Edward VI inserted 

another provision differentiating between political disturbances and civil 

or economic disturbances so that "when the object of such assembly was 

to alter the laws, or to kill or imprison a member of the King's Council, 
?5 

the offense was made high treason." 

Later in the Sixteenth Century the Star Chamber said "the offense 

of unlawful assembly is committed if there is an assembly for an illegal 

purpose against the peace though nothing is done in pursuance of that 
") ft 

purpose," and in 1642, Sir Edward Coke observed that "an unlawful 

assembly is when three or more assemble themselves together to commit a 

27 
riot or rout, and does it not." 

23 
2 Henry V, c. 8, s. 2, cited by Abernathy, ibid. 

9/ 

3 and 4 Edward VI, c. 10, cited by Taylor, op. cit., p. 125. 

^^Ibid. 

") ft 

W. S. Holdsworth, History of English Law, Vol. VII (Boston, 1926) 
p. 324, cited by Abernathy, op. cit., p. 21. 

27 
Kdward Coke, Institute, Part III, c. 79 (London, 1897), cited by 

Abernatliy, ibid. , p. 21. 
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The crime of unlawful assembly, at this point in English history, 

1661, becomes associated with the right to petition and is d,.<ilt with in 

the Act against Tumultuous Petitioning (discussed above, chaiJtor one, 

note 86) which stated that henceforth, the contents of a petition had to 

be approved and that no petition could be signed by more than twenty persons 

or delivered by more than ten persons (apparently more than ten would 

constitute an unlawful assembly). In 1715, Parliament passed the Riot 

Act providing that 

, . , if twelve or more persons are unlawfully assembled to 
the disturbance of the peace, and a mayor, sheriff, or justice 
of the peace command them to dispense . . . , and they continue 
together for one hour after such command, all [who stay are 
guilty of a felony].28 (Brackets added.) 

Colonial American law regarding unlawful assembly was essentially a 

29 
modification of the English provisions on the subject and it was only by 

a slip of the tongue that the right of peaceable assembly came to be (see 

chapter two above, note 120, for a discussion of how assembly came to 

be included in the First Amendment) included in the First Amendment. 

28 
William Cobbett, Cobbett's Parliamentary History of England, Vol. 

VII (London, 1811), p. 104, cited by Abernathy, ibid., pp. 24-25. 
29 
Abernathy, ibid., p. 20. 



APPKMDIX D 

CONCURRING OPINION OF JUSTICE DOUGLAS 
IN GARNER v. LOUISIANA; EXCERPTS 

"If these cases had arisen in the Pacific northwest--the area I 
know best--I could agree with the opinion of the Court. For a while many 
communities . , , at times have racial problems, those areas which have 
never known segregation wc>uld not be inflamed or aroused by the presence of 
a member of a minority race in a restaurant. But in Louisiana racial 
problems have agitated the people since the days of sla-ery. . . . In the 
environment of a segregated community I can understand hov; the mere presence 
of a Negro at a v;hite lunch counter might inflame some people as much as 
fisticuffs would in othci places, . . . This does not mean that the 
police were justified in making these arrests. lor the police are supposed 
to be on the side of the Constitution . . . if all constitutional questions 
are to be put aside and the problem treated meiely in terms of disturbing 
the peace, I would have difficulty in reversing these judgments. . . . 
[But] . . . Restaurants, whether in a drugstore, department store, or bus 
terminal, are a part of the public life of most of our communities. Though 
they are private enterprises, they are public facilities in which the state 
may not inforce a policy of racial segregation. . . . It is, of course, 
state action that is prohibited by the Fourteenth Amendment, not the actions 
of individuals. . . . 

"State policy violative of the Fourteenth Amendment may be expressed 
in legislative enactments that permit or require segregation of the races 
in public places or public facilities or in residential areas. 

"It may be expressed through execu'' ive action, as where the police or 
other law enforcement officials act pursuant to, or under the color of, 
state lav.'. 

"It may be expressed through the administrat ive action of state 
agencies in leasing public facilities. 

"It may result from judicial action, as vjhere members of a race are 
systematically excluded from juries, or v.'here restrictive covenants based 
on race are enforced by the judiciary, or where a state court fines or 
imprisons a person for asserting his federal right to use the facilities 
of an interstate bus terminal. . . . It is my -iew that a State may not 
constitutionally enforce a policy of segregation in restaurant facilities. 
Some of the argument assumed that restaurants are 'private' property in 
the sense that one's home is 'private' property. They are, of course, 
'private' property for many j'urposes of the Constitution. Yet so are . . . 
other types ol enterprises which have lur.g been held to be affected with a 
public interest. . . . 

"Restaurants, though a species of private property, are in the public 
domain. Or to paraphrase tiic opinion in Nebbia v. New York, restaurants in 
Louisiana have a 'public consequence' and 'affect the community at large'. . 
A license to establish a restaurant is a license to establish a public 
facility and necessarily imports, in la\;, equality of use for all members 
of the public. . . . 
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"One can close the doors of his home to anyone he desires. But 
one who operates an enterprise under a license from the government enjoys 
a privilege that derives from the people. , . , Those who license enter
prises for public use should not ha-e under our Constitution the power to 
license it for the use of only one race. For there Is the overriding 
constitutional requirement that all state power be exercisĉ d so as not to 
deny equal protection to any group. , . , "•-

'••368 U,S. 157 (1961), brackets added. 




