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CHAPTER I 

CONSUMER PROTECTION 

Statement of the Problem 

The purpose of this paper is to explore, explain, 

and give a general insight into the contemporary legal 

means of consumer protection and redress, especially as it 

affects the endangered and injured consumer. More explic

itly, this paper will be concerned with a legal means of 

protection to be granted the consumer via a new and rapidly 

expanding doctrine of products liability—that being, 

"strict product liability" or "strict liability in tort." 

Previous to the qiiick development and expansion of this 

theory in the area of products liability, the consumer^ had^ 

no means of rec_tifying the damage done to him b y ^ 

"defective" or "unreasonably dangerous" product. This new 

doctrine is hopefully a means of better protecting the 

consumer by correcting this situation through not only 

giving the injured a useful, flexible, and effective means 

of redress through litigation, but also by deterring and 

reducing injurious and dangerous practices of manufac

turers, producers, and sellers through subjection to greater 

liability. 



Need for the Study 

The consumer protection movement is a timely 

subject and one of growing concern among the consuming 

public. This movement, primarily motivated by the desire 

for safety, reliability, and quality in goods and services, 

has had far reaching effects and implications. It has 

produced and commanded great amounts of publicity in 

magazines, newspapers, and journals; pressured state and 

federal legislatures to pass and implement a wide variety 

of laws for the purpose of protecting the consumer; and 

caused the development of many agencies and organizations 

designed for product testing, information dissemination, 

and lobbying. 

Not only does this consumer protection movement 

affect the decision-making process of the consumer, but 

it also governs the effectiveness of marketing methods 

and planning, both strategical and tactical by marketing 

management. For marketing managem.ent to operate and ade

quately perform its functions, there must be an under

standing of the environment under v/hich marketing is 

expected to adhere and operate. 

Thus, ths need for an understanding of the doctrine 

of strict product liability by both consumer and marketing 

management is necessary if both are to adequately pu>i-form 

their functions as buyer and seller in the market. 



Scope of the Study 

This study of strict product liability is a broad, 

comprehensive view of one theoretical area of products 

liability which gives factual information as to definitions, 

rulings and code sections, as well as historic and landmark 

cases. This paper presents several theories of products 

liability and how they have evolved to form the doctrine 

of strict product liability. The section on strict product 

liability will include the historic and chronological 

development of the doctrine, the structure of its component 

parts, and those parties, both producer-sellers and con

sumers, who are subject to and affected by its existence 

and usage. 

The study of this specific doctrine of products 

liability is limited not only by the depth of the subject 

but also by the availability and applicability of material 

and literature. The literature utilized in the compilation 

of this paper has been that of books, periodicals, govern

ment publications, and case studies. The books are texts 

mainly in the areas of marketing, consumer protection, and 

legal theory and application. Periodicals used as reference 

material are composed rri-r̂ îĴ ily of business journals and 

magazines, various legal publications, and governmental 

reports. The case studies are basically those cases 

which have changed the law through interpretation and are 

historically important as a precedent. 



One major limitation of studying the development 

and expansion of law, especially as it relates to other 

disciplines, is that the specifics of the law and the 

many established precedents are in constant change due to 

the daily findings and interpretations by various court 

systems. Noting this limitation, it has been the design 

of this paper to give those facts, interpretations, and 

rulings which are of a substantial nature and are the 

basic guideposts to the doctrine of strict product liability, 

even though in specific cases these basics and generalities 

may have been or will be overruled. 

History, Development, and Implications 
of Consumer Protection 

Until recently aroused, most consumers have thought 

their government was extending protection to them through 

a multitude of various laws, legislation, commissions, 

agencies, and court systems. It has also been the opinion 

of many consumers that no company would dare to sell a 

hazardous product on the open market. In response to this 

opinion, one editorial writer strongly commented that, 

"The consumer wit!) notions like that is a dreamer." To 

further express th?. vastn^ss of this situation another 

author vrote: 

^"The Time for ConGuiner Protection," Washington P'j.jll' 
July 6, 1970, Section A, p. 18, col. 1. 



. . . If there is any doubt, the skeptics should 
talk with the bloodied who walk into glass doors 
that *are not safety-blazed, the orphans of men 
killed by unvented heaters, and the children 
blinded because of defective glass bottles. These 
horror stories, and many more, have been amply 
documented by a recent important report of the 
congressionally appointed National Commission on 
Product Safety. . . . The commission documents 
how 30,000 citizens are killed every year, and 
110,000 are permanently disabled, merely because 
they consumed products that were hazardous or 
defective.2 

A reviewer for the Washington Post, upon reading and studying 

the three latest Nader Reports, remarked that, " . . . the 

consumer of average ignorance has only the dimmest idea of 

how he is being lied to, cheated, and manipulated by men of 
3 

America's corporations, large, small, known and unknown." 

These viewpoints suggest that this phenomenon is a 

problem new and unique in our time. However, upon inspec

tion one will find that this problem, a desire for consumer 

protection, is not new but is a problem that has long been 

with us. This same concern for consumer protection that 

we experience today has been an area of concern since the 

dawn of civilization. Adam Smith, in 1784, observed in 

his famed work. The Wealth o_f Nations, that: 
. . . Consumption is the sole end and purpose of 
all production; and the interest of the producer 

^Nicholas Johnson, "Consumer Rights and the 
Regulatory Crisis," The Catholic University Law Revicvj, 
XX (September, 1971), 242, 248." 

^"Consumers—A Need for Protection," Washington 
Post, July 30, 1970, Section D, p. 10, col. 3, 4. 



ought to be attended to, only so far as it may be 
necessary for promoting that of the consumer. 
The maxim is so perfectly self-evident, that it 
would be absurd to attempt to prove it. But in 
the merchantile system, the interest of the con
sumer is almost constantly sacrificed to that of 
the producer: and it seems to consider production, 
and not consumption, as the ultimate end and 
object of all industry and commerce. . . . 

It cannot be very difficult to determine who 
have been the contrivers of this whole merchantile 
system; not the consumer, we may believe, whose 
interest has been entirely neglected: but the 
producers, whose interest has been so carefully 
attended to; and among this latter class our 
merchants and manufacturers have been by far the 
principle architects.^ 

"Caveat Emptor" to 
"Caveat Venditor" 

Running parallel to the development of the marketing 

system of trade was the development of a legal system which 

was theoretically to provide protection to the consuming 

public. Unfortunately, this legal system has not evolved 

nearly as rapidly as the market system since the development 

of any type of legislation or law is a time consuming 

process involving the identification of a substantial need 

to which a legal response must be adequately determined and 

employed. That portion of the lav; concerned with consumer 

protection had its beginning with a theory of legal defense 

^Adam Smith, The Wealth of Nations (London: 
G. Bell and Sons, 1912), Chapter VIII. 
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knovm by its Latin title "Caveat Emptor" (Let the Buyer 

Beware). 

The doctrine of "caveat emptor" was formulated 

during a period of commercial development when most pur

chases were for items of necessity and were made by con

sumers who would and could be expected to be reasonably 

familiar with the acceptable quality of the items they 

were buying. The rule also reflects the fact that much 

of the common law surrounding commercial activity \vas 

formulated at the command and in the best interests of the 

merchants of the day. As a result, heavy obligations were 

placed on the buyer desiring to preserve his legal rights 

in the market place. He was expected to examine the goods 

or to obtain some sort of impartial advice to aid in making 

the purchase, and a failure to do so constituted an assump

tion of the risks of deception and injury. 

This notion of "let the buyer beware" anticipated 

a certain skepticism on the part of a purchaser that would 

cause him to discount many of the misleading representations 

of a merchant. This anticipation found expression in the 

requirement of reasonable reliance to be used by the pur

chaser, and this reasonableness of reliance was measured 

^Warren A. Seavey, "Caveat Emptor as of 1960," Texas 
Law Review, XXXVIII (1960), 439. 

^Walton H. Hamilton, "The Ancient Mnxiin of Caveat 
Emptor," Yale Law Journal, XL (June, 1931), 1137. 
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against the presumed skepticism. Consequently, the buyer 

frequently found that he had unreasonably relied on the 

outright misrepresentation of a seller simply because he 

failed to take them with a "grain of salt." 

This doctrine prevailed through centuries of 

economic revolution, but the advent of the industrial 

revolution tended to reduce the effectiveness of this 

defense. With the passage of time since the industrial 

revolution there has been a shift in emphasis away from 

consumer responsibility, under the doctrine of "caveat 

emptor," toward a seller responsibility for damages arising 

out of negligence, various warranties, strict liability 

and fraud, and to government responsibility for prevention 

of damage. This shift has been a function of science, 

technology, product complexity, and marketing innovations 

which have made it difficult, if not impossible, for the 

consumer to protect himself from deceit and injury by 

reasonable reliance in the market place. As a result of 

this shift in favor of the consumer, t7ie now ancient maxim 

of "caveat emptor" is rapidly becoming displaced by a 

newer maxim, "caveat venditor" (let the seller beware). 

Consumer Prol-cction— 
Legal Aspects 

The latter part of the nineteenth century hcs addcu 

a new dimension to the spreading probloias of marketing 
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abuse. The industrial revolution brought to America the 

boon of the railroads, which in turn provided means for 

the widespread distribution of goods. Coinciding with 

this development in transportation and distribution was a 

rise in literacy and an increased circulation and absorption 

of published materials. The result of these new conditions 

coming into existence made it feasible to market a branded 

product on a nation-wide basis. This new marketing 

technique which had arisen from advanced technology, science, 

and education allocated goods and services as a function of 

consumer choice. 

Since the productive process was so prolific, goods 

streamed into the marketplace in a torrent in which the 

most competitive aspects of marketing were to be born. 

The businessmen, being spurred by the profit motive, began 

frantically to compete for the consumer's dollar vote, 

which determined those goods which were to be produced, and 

eventually dictated either business success or failure. 

With the potential rewards so great and the consequences 

of failure so disastrous, it became inevitable that 

competitive abuses would soon occur in the marketplace. 

Out of this competitive environment crept fraud, deception, 

shoddy goods, and shabby practices. This exaggeration as 

"̂ Earl W. Kinter, A Primer on the Law of Deceptive 
Practices (Danville, 111.7 The Macallan Company, 1971), 
p. 3. 
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to the quality of one's own products, degradation of the 

competitor's product, passing off one's own goods as that 

of a competitor's, false testimonials, industrial sabotage, 

and piracy of trade secrets, to name but a few of the 

abuses, was not new in the world; they had simply been 

enhanced with factors of transportation, advertising, 

technological con^lexity, and financial "hocus-pocus."° 

The honest businessman was eventually faced with 

the choice of either necessary retaliation or the prospect 

of becoming a failure. Unfortunately, the economic system 

which had previously been based upon truthful information 

about consumer goods and services, and which allowed a 

decision to be made on an informed and intelligent consumer 

choice, became a monster bred with distortion, half-truths, 

and outright lies about cheap, ill-conceived, poorly 

designed, and defective products which were dangerous to 

the consumer. Where once the buyer and seller could stand 

face to face on somewhat equal terms, the transactions now 

became impersonal, complicated, and heavily weighted on 

the side of the professional seller. 

President John F. Kennedy, in 1962, called attention 

to this complex, rapidly changing nature of the market 

system and the challenging problems which are confronting 

®Loys L. Mather, Economics of̂  Con maimer protection 
(Danville, 111.: The Interstate Publi.shers and Printer, 
Inc., 1971), p. 2. 
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consumers in his "Special Message on Protecting the Consumer 

Interest.'^ In this special message he related to Congress 

that: 

. . . The march of technology—affecting, for 
example, the foods we eat, the medicines we 
take, and the many appliances we use in our 
homes—has increased the difficulties of the 
consumer along with his opportunities; and it 
has outmoded many of the old laws and regulations 
and made new legislation necessary. The typical 
supermarket before World War II stocked about 
1,500 separate food items. . . . But today it 
carries over 6,000. Ninety percent of the pres
criptions written today are for drugs that were 
unknown 20 years ago. Many of the new products 
used every day in the home are highly complex. 
The housewife is called upon to be an amateur 
electrician, mechanic, chemist, toxicologist, 
dietitian, and mathmetician—but she is rarely 
furnished the information she needs to perform 
these tasks proficiently. 

Marketing is increasingly impersonal. Con
sumer choice is influenced by mass advertising 
utilizing highly developed arts of persuasion. 
The consumer typically cannot know whether drug 
preparations meet minimum standards of safety, 
quality, and efficacy. He usually does not know 
how much he pays for consumer credit; whether 
one prepared food has more nutritional value 
than another; whether the performance of a product 
will in fact meet his needs; or whether the "large 
economy size" is really a bargain. 

In this same message, the President stressed the importance 

of the role of the government in protecting and promoting 

the consumer interest. 

Nearly all of the programs offered by this 
Administration—e.g., the expansion of world 
trade, the improvement of medical care, the 

^"Consumer Advisory Council, First Report," 
Executive Office of the President (Washington, D.C.: U.S. 
Government Printing Office, October, 1963), pp. 5-8, 18. 
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reduction of passenger taxes, the strengthening 
of mass transit, the development of conservation 
and recreation areas and low-cost power—are of 
direct or inherent importance to the consumer. 
. . . 

Additional legislation and administrative 
action is required, hov/ever, if the . . . 
government is to meet its responsibility to 
consumers in the exercise of their rights. 
The rights include: 
1) The right to safety—to be protected against 

the marketing of goods which are hazardous 
to health or life. 

2) The right to be informed—to be protected 
against fraudulent, deceitful, or grossly 
misleading information, advertising, labeling, 
or other practices, and to be given the facts 
he needs to make an informed choice. 

3) The right to choose—to be assured, whenever 
possible, access to a variety of products 
and services at competitive prices and those 
industries in which competitibn is not 
workable and Government regulation is sub
stituted, to be assured satisfactory quality 
and service at fair prices. 

4) The right to be heard—to be assured that 
consumer interests will receive full and 
sympathetic consideration in the formulation 
of government policy, and fair and expeditious 
treatment in its administrative tribunals. 

President Nixon also related to this situation of 

the increasing need for government intervention and regula

tion of marketing abuses in his 1969 message to Congress 

on the "Protection of the Interests of the Consumer." 

. . . To their credit, producers and sellers have 
generally become far more responsible with the 
passing of years, but even the limited abuses 
which occur now have greater impact. Products 
themselves are more complicated; there is more 
about them that can go v/rong and less about them 

^^David A. Aaker, and George S. Day, Consumerism: 
Search £or the Consumer Interest (New York: The Free 
Press, 1971), pp. 23-25. 
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liiat can be readily understood by laymen. Mass 
production and nass dlstrlbtttion systems mean 
that a small error can have a %fide effect; the 
carelesiRiess of one producer can bring harm or 
disappointment to many* Moreover/ the responsi
bility for a particular problem Is far more 
difficult to trace than once %ras the case, and 
even \fhen responsibility for an error can be 
assigned/ It Is often difficult to lodge an 
effective cooiplaint against It. 

All too often, the real advantages of mass 
production are accon9>anled by customer alienation; 
many an average buyer is Intiosidated by seemingly 
monolithic organizations, ai^ frequently comes to 
feel alone and helpless in -tdiat he regards as a 
cruelly Impersonal marketplace. In addition, 
many of the government's efforts to help the 
consumer are still geared to the problems of the 
past decades; when It is able to act at all, 
government too often acts too slowly. 

Fortunately, most businessmen in recent years 
have recognized that the confidence of the public 
over a long period of time is an important 
Ingredient for their own success and have them
selves made . . . (sooie) voluntary progress in 
consimier protection. At the same time, buyers 
are making tljeir voices heard more often, as 
individuals . . . and consumer organizations. 
These trends are to be encouraged and our govern
mental programs must emphasize their value. 
Government consumer prograns . . . (should) 
conqpliment these voluntary efforts . . . be 
designed to help honest and conscientious 
businessnen by discouraging their dishonest 
or careless competitors.^^ 

Thus, it becomes apparent that realistic and ade

quate consumer protection is a highly corr.plc-x pro.oier: 

which call- for an equilly coT.plcz -oiuticr: <lu^, to the fac 

that there must bo a cor.'oined effort oi.d ur.'Ierst-jr.cir.c- or>. 

the part of all partxc." involved—th^ coverrr-jnt, tho-

^̂ ConrTrc-r:::icr.al P.^-'r,r^ IT!.^:^ f vra:̂ ?.: ngt^o-, :J.C. ; 
U.S. Coverr.r:/. r.t i^rinting Off J ̂ 3, aaily .ci:tior;, Cc'_o;.:r 30, 
1969), p. 115. 

file:///fhen
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e^»suraer, and the seller-producer. In recent times, it 

has become the role and the responsibility of the government 

to intervene as the protector for the buyer when he became 

exposed to fraud, deception, or products clearly unsafe 

for use; otherwise, the buyer was subjected to the rule of 

"caveat emptor." In the social and political climate of 

the 1960's, new demands were raised for much stronger 

consumer protection. As these demands began gaining wide 

support, lawmakers and enforcement agencies started to 

translate some of them into more stringent laws and adminis-

12 trative codes. As a result, a widened range of government 

activities has been designed and implemented to protect 

individuals from practices that infringe upon their rights 

as consumers.^^ This widened range of activities has been 

basically in the form of intensification of concern over 

the economic role of advertising and promotion (insofar 

as they increase price and raise barriers to entry to new 

markets), reciprocity, restrictive distribution arrange

ment, conglomerate mergers, the problems of air, water, and 
14 

noise pollution, and human health and safety. 

1 0 
Alexander B. Trov7bridge, The Challenge of 

Consumerism (Mew york: The Conference Board, Inc., 1971), 
introductory statement, p. 1. 

•̂ L̂eslie Dix, i:ational Consumer Protection Hrarinqr; 
(Washington, D.C.: U.s". Government Printing Office, 
November, 1960), p. 16. 

l^"rood Ads to G-t Wide Ranging Scrutiny at \'rhite 
House Session," Advertising hri£._, XLI (December, 1^69), 1. 
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Fedeiitl ̂ &aws and Legislation 

There is a vast amount of law affecting business 

competition and marketing decision making. On the federal 

level, there are at least eight major acts and amendments 

and dozens of minor acts. Each of the fifty states has its 

own special legislation and court interpretations. There 

are hundreds of government agencies which oversee business 

ranging from the Antitrust Division of the Department of 

justice to the Federal Trade Commission, all the way down 

to city and state commissions which license businesses 

and professionals, and Better Business Bureaus which keep 

check on deceptive and fraudulent practices. Each year 

these agencies and commissions pass new acts, are given 

new powers, and dictate new interpretations. As a result, 

there is hardly a marketing decision that is unaffected 

15 

in some way by law and public policy. 

For almost a century, the federal government has 

undertaken the responsibility of providing laws to protect 

the consumer. Since 187 2, the use of the mails to defraud 

has been unlawful. Much of the need for consumer protection 

lav; stemmed originally from the development of canned foods, 

the growth of the patent medicine field, and the lack of 

^^Philip Kotler, Marketing Management; Annlv.-ds, 
Planning, and Control (Englewood Cliffi:, licw Jersey: 
Prentice-Hall, Inc., 1967), pp. 536-33. 
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standards in the processing of meat products and many 

other consumable items. During the late 1800's, it became 

apparent that some laws would have to be enacted to guard 

the public against harmful substances used to preserve 

canned foods, habit-forming and dangerous drugs used in 

medicines, and the filth found in meat-packing plants.^^ 

The public gradually became more aware and aroused as 

increasing amounts of literature, such as Upton Sinclair's 

book The Jungle-̂ '̂  (v/hich described the conditions and 

diseased meat products found in Chicago packing plants), 

became a popular topic of newspaper, magazines, and other 

forms of printed media. As a result, the Food and Drug 

Act of 1906 was passed. This Act was to become an estab

lished precedent for intervention by the federal government 

in a firm's or business's manipulation of both the product 

and promotional variables, and it set the pattern for later 

18 

passage of legislation designed to protect the consumer. 

After this first comprehensive attempt at consumer protec

tion through legislation, there followed numerous laws, codes, 

legislation, and bills designed to better protect the consumer 

^^David Hamilton, The Consumer in Our Economy 
(Boston: Houghton Mifflin Company, 1962), pp. 335-36. 

"̂̂ Upton Sinclair, The Jungle (New York: Doubleday, 
1906). 

1 R 
Walter B. Wentz, and Gerald I. Eyrich, r:r.rketing 

Theory and Application (New York: Harcourt, Brace and 
World, Inc., 1970), p. 610. 
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Illustration 1 lists many of the various pieces of 

legislation which were designed to protect the consumer. 

Some of the acts are designed specifically to protect the 

consumer, others afford partial protection, while still 

others provide protection in a roundabout fashion such as 

the anti-trust, anti-merger, and restraint of trade laws. 

These laws serve the consumer's interest and provide pro

tection by maintaining competition. Therefore, access to 

markets is open to all, prices reflect more closely the 

actual competitive and demand conditions of the market, and 

consumer welfare is indirectly served. 

Those federal laws specifically designed to prevent 

fraud, deception, and hazardous products have a twofold 

purpose. First, the laws protect the scrupulous businessman 

from his unscrupulous rivals. Conditions of fraud and decep

tion do not usually create a monopolistic situation, but 

they are dangerous in that an entire industry may be forced 

into the worst forms of competition rather tlian being able 

to maintain an ethical position. Second, the laws are 

designed to protect the consumer from the unscrupulous 

behavior of businessmen.-^^ They serve, at least in part, 

to protect him from the following activities and practices: 

•̂ R̂obert J. 'lollov/ay, and Robert S. Hancock, 
Marketing in a Chrŷ aing ?:nviron::K'nt (Nc:v; York: Joh:i V.'ilcy 
and Sons, Inc., 1*̂ 0̂8), p. 192. 
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1. False and deceptive advertising. 

2. Unfair methods of competition. 

3. Deceptive product contents. 

4. Contaminated, unclean, and injurious products 

produced for human use and consumption. 

5. Hazardous substances which without warning may 

cause injury and/or death. 

From the listing in Illustration 1, it is apparent 

that several government agencies had been formed as a 

result of the passage of various acts and had been assigned 

the task of protecting the consumer. The consumer directed 

objective of these legislated agencies, such as the Federal 
< 

Trade Commission (FTC) and the Food and Drug Administration 

(FDA), is to protect the consumer in the marketplace from 

practices by producers and sellers that may endanger the 

health and v;ell-being of the consumer and from those 

practices that are fraudulent and deceptive."^^ The latter 

may not endanger health and well-being, but they endanger 

the purse of the consumer by passing useless, defective, 

and bogus merchandise through the market. However, the 

effectiveness of these agencies is often far below what is 

needed for adequate consumer protection, primarily because 

2^Glen E. Weston, "Deceptive Practices and the 
Federal Trade Com.rnission," Federal Bar Journal, XXIV 
(1964), 549. 
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they are hampered by inadequate staff, inadequate funds, 

91 
and weaknesses in the enforcement of the law.̂ "*-

State and Local Legislation 

In addition to the rather extensive and complex 

federal legislation concerning the protection of the con

sumer, the states have various statutes which further 

structure and restrict the environment in which marketing 

operates in order to further protect the consumer. Some 

of these laws have come into being by virtue of either an 

assumed or a real impact of various marketing behavior 

which has or could have been performed to the detriment of 

the consumer; that is, some state antitrust laws have been 

the result of observable forms of competition and the 

injurious long-run effects of these particular kinds of 

competitive behavior. Other laws, particularly those con

cerned with public health and safety, are the result of 

carelessness and disregard by some businessmen of the 

22 
consuming public. 

States have been active in the passage and enforce

ment of price controls, especially in the areas of dairy 

•̂̂ James S. Turner, and Ralph Nader, The Chemical 
Feast, Report on the B̂ ood ond Drug Administration (Kcvv York; 
cTSiiman Piblishers, 1970); also Edward F. Cox; Robert C. 
Fellmeth; John E. Schultz; and Ralph Nader, Thelicxh^ 
Report on th^_ Federal Trade Commission (Hew York: Grove 
Press, inc., 'l969). 

22Holloway and Hancock, op. cit.., pp. 197-^.6. 
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products, alcoholic beverages, insurance, and certain 

personal services such as haircuts. They have passed 

considerable legislation controlling entry into such 

occupations as medicine, psychiatry, architecture, real-

estate selling, law, and accounting. Most states have 

passed legislation prohibiting false and misleading adver

tising, although it is seldom vigorously enforced. Local 

units such as counties and municipalities have enacted 

zoning systems, health codes, and ordinances prohibiting 

certain types of promotion such as "bait" and going-out-of-

business advertising. In addition, certain common criminal 

acts, such as coercion, extortion, and arson that might be 

committed in order to further certain marketing objectives 

are, of course, covered by state and local laws and are 

enforced at those levels. 

Twenty-one states also have some form of consumer 

fraud or protection agency which usually functions with 

the office of the attorney general. Although the exact 

make-up of these organizations varies from state to state, 

they generally have authority to protect the consum.er 

through mediation, litigation, education, investigation, 

and legislation. States with consumer fraud or protection 

agencies are: 

2^Wentz and Eyrich, op. cit., pp. 630-31. 
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Alaska Kansas New Jersey 
Arizona Kentucky New Mexico 
California Maine New York 
Connecticut Massachusetts North Dakota 
Hawaii Michigan Ohio 
Illinois Minnesota Pennsylvania 
Iowa Missouri Washington 

Statewide consumer organizations exist in: 

Arizona Maryland New Mexico 
California Massachusetts Ohio 
Colorado Minnesota Pennsylvania 
Connecticut Missouri Texas 
Georgia New Jersey Wisconsin 

City or county consumer organizations exist in: 

Cincinnati, Ohio St. Louis, Missouri 
Dade County, Florida Sacramento, California 
New York, New York Woodside, California 

Palo Alto, California24 

Thus, it becomes readily apparent that there are 

numerous acts, laws, agencies, and organizations throughout 

the federal and local governments which are designed to 

provide protection to the consumer. Yet, at this juncture, 

one might still question if the consumer is adequately 

protected even with this myopia of legislative aids and 

provisions. In response to this issue, one author has 

commented: 

One of the paradoxes in the present "Age of the 
Consumer" has been the fact tliat the prolifera
tion of new substantive consumer legislation has 
done little to alleviate the true plight of the 
individual consumer. In the main, it has held 
out the shadow of assistance but the substance 

^^F. Reed Dicker son, Product Safety i,n Household 
Goods (New York: The Bobbs-Merrill Company, Inc., 1968), 
p. 152. 
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has been missing. The essential reason for this 
mischief derived from the fact the average con
sumer . . . lacked the resources to avail himself 
of the . . . consumer legislation.25 

This apparent lack of consumer protection, despite 

the large amounts of existing legislation, can be attri

buted to several factors. One primary factor to be con

sidered is that it is becoming increasingly more difficult 

to shield the consumer against hazards to his health and 

safety as consumer products are. becoming increasingly more 

complex and complicated. This product complexity, the 

result of rapidly advancing science and technology, has 

made it often very difficult to fix the responsibility for 

a finished product since, in many instances, it has been 

widely dispersed among a large number of producers, whole-

salers, retailers, and consumers. As a result, it has 

been almost impossible to update the law so as to keep 

abreast of the consumer's problems and to be responsive 

to the needs and desires of the consumer, due to a dynami

cally grov/ing population and the changing nature of products. 

A second factor attributing to the lack of consumer 

protection is that, in general, many federal, state, and 

27 

^^David A. Rice, "New Private Remedies for Consumers," 
Massachusetts Law Quarterly, LIV (1969), 307-21. 

26nconsumer Advisory Council, . . . " op. cit., 
pp. 5-8. 

2'̂ Tom Hopkinson, "New Battleground—Consumer 
Interest," Harvard Business Review, XLVI (Sept.-Oct., J96B), 
97. 
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local agencies nominally protecting consumers are dis

appointingly understaffed and underfinanced, morassed in 

a sea of red tape, and unbearably slow to act. As a 

result, victims of consumer frauds and defective products 

are becoming more and more disenchanted with the performance 

of these various governmental agencies. For example, the 

Federal Trade Commission, the chief consumer "watchdog," 

has recently been criticized by both "Nader's Raiders" 

and the American Bar Association Commission for failing 

to set rational priorities; for becoming bogged down in 

protracted and often pointless administrative proceedings; 

for over-emphasizing voluntary compliance techniques and 

under-utilizing formal complaint proceedings; and for 

29 

failing to police the behavior of past respondents. Also, 

many such agencies are far more responsive to the interests 

of the industry they should be regulating than to the 

interests of the consumers they should be protecting. Many 

federal and state agencies charged with the responsibility 

of protection of the consumer against fraudulent, deceptive, 

and harmful practices are limited to seeking injunctive 

relief, cease and desist orders, or prospective forms of 

2^"Consumer Protection Activites of Federal 
Departments and Agencies," Bî use Committee on Gr>vern-.'.orit, 
H.R. Rep. No. 1241, 87th Congress, 1st session, XX\ail (1961) 

^^Arthur K. Travers, Jr., and Lanham M. Landers, 
"The Consumer Class Action," Kansas Law Rovicv/, XVIII (Fall, 
1969-70), 812. 
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relief, s^h as voluntary compliance in the overwhelming 

majority of cases initiated. " In essence, this means that 

the injured consumer who does complain cannot obtain any 

restitution for damages sustained, even though there has 

been agency action to correct or reprimand the injurious 

practice. 

A third possible reason for the inadequacy of con

sumer protection by legislative measures is the lack of 

31 vigorous and imaginative enforcement. Plainly, the 

passage of a law is only a first step in achieving some 

form of consumer protection. Recent indications referring 

to deficiencies of the law and enforcement agencies have 

underlined the obvious truth that it is not enough to pass 

a law prohibiting or requiring certain conduct, but that 

32 

some mechanism must be provided to secure compliance. 

While some laws may be actually self-enforcing, it is 

painfully apparent that the tendency of businessmen to obey 

the law simply because it is the law cannot be relied upon 

exclusively. Also, many prohibited practices are hard, 

if not impossible, to distinguish from what most businessmen 

^^Robert R. Murdock, ed., "Translating Sympathy 
for Deceived Consun̂ .ers Into Effective Programs for 
Protection, " University of Pennsylvania Lav.- Review, CXIV 
(1966), 395. 

^^Arthur R. Poarce, "Theft by False Promises," 
University of Pannsylvania Law Review, CI (1953), 967. 

"^^Murdock, o£, cit., p. 426. 
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would ca^l "progressivemerchandising.*' Accordingly, 

a variety of new sanctions and enforcements has been 

instituted, at least on a probationary basis, to solve 

this situation of weak and inadequate legislative enforce-

went. One of the most progressive of these new remedies 

for the protection of the consumer is the allowance for 

redress through the court system, whether it be private 

or class litigation. 

Consumer Litigation 

As previously explained, the effectiveness of the 

many federal, state, and local consumer protection laws has 

been weakened by the absence of adequate and strict enforce

ment and the lack of effective judicial remedies. Moreover, 

private and class remedies have been denied to injured 

consumers under some of the present statutes designed 

supposedly for the specific purpose of consumer protection. "̂^ 

Hopefully, the newer areas of law, such as products lia

bility, will better provide effective consumer remedy in 

order that deservable redress may be obtained in caces v/here 

it was previously denied or unattainable. In order to 

"̂̂ George C. Christie, ed., "Note—The Regulation 
of Advertising," Columbia Law Journal, LVI (1956), 1019. 

'̂̂ John E. Dryson, and Stephen S. Dunham, "Notc--
A Case Study of the Impact of Consumer Legislation," 
Yale Law Journo,!, LXX^III (1969), 618. 
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accomplish this goal, the law roust be designed to overcome 

two hurdles which have previously barred such remedy 

seeking by the injured consumer—the first being to sur

mount the substantive strictures of the common law actions 

for unfair, deceptive, and injurious practices and, 

secondly, the economic limitations inherent in the litiga

tion of an otherwise valid claim.^^ 

The barriers of the common law concerning deceitful 

and injurious practices have been partially rectified 

through a number of legal reforms which have been gradually 

instituted in an attempt to correct the irribalance of power 

36 

held by manufacturers; e.g., this includes the elimina

tion of "privity" or the need to prove a contractual rela

tion with the person sued; the expansion of the "implied 

warranty" accompanying items purchased to include not only 

the "reasonable" functioning of those items but also the 

claims made in deceptive advertising of them; and the 

imposition of the doctrine of "strict liability" which 

dispenses with the need to prove negligence if one has been 

injured through the use of a defective product. At the same 

Rice, op. cit., p. 307. 

^^David L. Rados, "Product Liability: Tougher 
Ground Rules," Harvard Business Review, XLVII (JUly-August, 
1969), 144. 
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time;-the'll^s of evidence have been considerably 

37 

liberalized. ' Thus, a new area of products liability law 

has^iveloped into a forceful,- dynamic, and e3cplosive 

weapcm for the purpose of consumer protection. This new 

effective tool has enabled the consumer to fill the necessary 

gaps on a case-by-case basis where standards are either 
38 inadequate or have not encompassed a particular product.**" 

Although the consumer has been given additional 

judicial remedies, it has been difficult for him to bring 

action. A major problem with these new remedies and means 

of protection is that an individual consumer injured by 

illegal conduct cannot afford to bring suit for the injury 

he has suffered. The amount of his separate claim is 
39 likely to be less than the costs of bringing the suit."̂ '̂ 

Consequently, large numbers of individuals may be victi

mized by conduct judicially declared to be illegal, fraudu

lent, or even criminal; and yet there may be no effective 

•̂ "̂ Ralph Nader, "The Great American Gyp," in 
Consumerism; Search for the Consumer Interest, ed. by 
David A. Aaker and George S. Day (New York: The Free Press, 
1971), p. 56. 

^^William H. Carmicheal, "Strict Liability in Tort— 
An Explosion in Products Liability Law," Drake Law Review, 
XX (June, 1971), 529. 

"̂ R̂ichard A. Givens, "New York State Bar Association 
Committee Reports," New York State Brr Journal, XLII 
(1970), 64-65. 

^^David Caplovitz, The Poor Pay More (New York: 
The Free Press of Glencoe, 19G3), Chapter 12. 



i 
31 

way to secure redress for them. Moreover, even if the 

consumer could secure an attorney, the costs of the action— 

including attorney's fees, unrecovered litigation expenses, 

as well as the loss of working time in attending inter

views, pre-trial activities, and the trial itself—are 

sufficiently high to deter even the most fervent suitor.^^ 

However, these restrictions which have in the past 

sapped the effectiveness of litigation for the purpose of 

consumer protection are gradually becoming reduced. The 

private individual consumer presently is more able to bring 

suit for injury and defect due to an increase in the 

liberality and generosity of jury awards, fairer judicial 

ground rules, and the allowance of the recovery of court 

and legal costs by the injured consumer. In addition, 

proposed legislation supporting consumer class action is 

now an area of substantial debate. This type of action 

would allow a class of consumers to sue in a superior court 

in equity for damages and equivalent relief if they have 

suffered financial or bodily harm or injury by the use, 

consumption, or employment of an unfair, deceptive, or 

42 harmful produce or service. 

Travers and Landers, op. cit., p. 813. 

^^American Enterprize Institute for P iblic Policy 
Research, Legislative Analysis: Consuin.-r Propor.c_ls ̂ or 
Class Actions and Other Rcn.-cties (VJashir̂ qcon, D.C.: ;jr.cri-an 
Enterprize Institute for Public Policy Rojsecrch, November 20, 
1970), p. 2. 



CHAPTER II 

PRODUCTS LIABILITY: GENESIS AND CHARACTERISTICS 

Products liability is perhaps the area of law that 

has been subject to the most substantial changes in recent 

years, these changes being the result of judicial decisions. 

It gives evidence of the way law can change. The phrase 

"products liability" refers to the legal responsibility 

of sellers to compensate buyers for losses suffered because 

of defects in the goods purchased. Ordinarily, it connotes 

tort liability to remote users of the goods; that is, to 

users who have not dealt directly with the seller 

(defendent), but with those who have purchased through 

intermediate marketers. However, products liability may 

also be contractual or quasi-contractual in character, as 

when it is based upon express or implied warranties, and 

may be imposed more readily in favor of proximate than 

2 

remote buyers or consumers. 

Economically, products liability is a matter of 

protecting the consumer end maximizing his welfare. Legally, 

Walter E. Schirmer, "The View from the President' 
Office," in Products Liability and Reliability, ed. by 
Machinery and Allied Products Institute and Center for 
Technological Advancement (Washington, D.C.: MAPI, 1967), 
p. 169. 

^Cornelius W. Gilliam, Products Liability in iho 
Automotive Indur.try (Minneapolis: UniV'jrsity of Minr.crota 
Press, 1960), p. 3. 

32 

/I 
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it is a matter of the closeness of the marketing relation

ship between manufacturers (or other vendors) and consumers 

(or other vendees), and of the possibilities for lessening 

the degree of proximateness in this relationship required 

for the imposition of legal liability. Philosophically, 

it is a matter of causation and of the collective assump

tion of burdens which otherwise would fall primarily upon 

unlucky individuals. 

Reasons for Increasing Products 
Liability Litigation 

The rise in the incidence of products liability 

litigation (some of which is perfectly understandable in 

this highly industrialized age, even under the most favor

able conditions) has been due to several important factors. 

First is the increased consumer protection activity in the 

field of products liability by certain groups of plaintiff's 

attorneys and consumer activists. Initially, this activity 

was in the area of conventional claim, alleging negligence 

of faulty manufacture and/or assembly, and more recently 

extended to liability predicated upon engineering, design, 

adequate warning and functional safety. In the Proceedings 

of the Eighteenth Annual Convention (1964) of the American 

Trial Lawyers Association, the following significant 

comment appears: 

^Ibid., p. 3. 
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It is no longer a defense for a manufacturer to 
plead and prove that he carefully maimed or 
blinded you; he's under an absolute, strict, 
unyielding obligation to put out a nondefective 
product. . . • As of the last count by our 
journal there are thirty-seven cases in which 
the courts, abandoning the (contributory) 
negligence law, have nailed the defendent to the 
mast for a non-negligent breach of implied 
warranty. The privity dam has burst and the 
rule for defendents, of course, is to fire and 
fall back and to take to the hills, and the 
drive behind this liberalization of tort law of 
course is obvious. It is the transcendent 
importance of consumer protection of life and 
lirrib in the twentieth century mechanized America.^ 

Second is the gradual whittling away of the require

ments for "privity" (the plaintiff must in fact be one of 

the parties to the contract of sale) in suits predicated 

upon a breach of warranty. Third is the relaxation by the 

courts of the rules of evidence necessary regarding the 

admissibility of so-called "expert testimony," and the 

cjuantity and nature of proof required to produce a prima 
5 

facie case for submission to a jury. 

Fourth is the trend toward the imposition of strict 

or absolute liability on the manufacturer. This, in plain 

terms, means liability without fault. The argument in 

justification of this seemingly harsh rule is based on the 

American Trial Lawyers Association, Proceedings of 
the Eighteenth Annual Convention (Cincinnati: The W. H. 
Anderson Co., 1964), pp. 2, 115-16. 

^prima facie case, as defined according to Black's 
Law Dictionary, 4th ed., p. 1353, "is a case presumed to ho 
true unless disproved by some evidence to the contrary." 
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"sociolegal" theory that the manufacturer of a product 

should be liable to the consumer or customer for injuries 

or damages resulting from the .use of such a product, even 

though such injuries or damages were caused through no 

fault of the manufacturer, since he is financially able 

to bear the loss or to pass it on to the public in the 
7 

form of increased cost. 

A final factor responsible for the rise in products 

liability litigation is the generosity of jury awards and 

the juries proclivity to rule in favor of the plaintiff, 

particularly in those situations v/hich involve fatalities 

or serious bodily harm. 

This challenge to industry and manufacturers which 

has come of age within the last decade by new concepts in 

legal thinking is law reflecting new and changing social, 

political, and economic concepts. Law is merely the most 

obvious manifestation of these changes. As one author 

has observed, "Every rule of law, whether founded on a 

statute, on a code, on a decision of a court or on the • 

^R. Dickerson, "The Expanding Risks of Products 
Liability," Bu sine s s L_a\jYer, XVI (1961), 682-85. 

'̂ R. Dickerson, "Products Lieibility: How Good 
Does A Product Have To Be?" Industrial Law Journal, XLII 
(1967), 327. 

^Micheal E. Bobick, "Cooperation B.tv;een th-
Insurance Carrier and the Manufacturing Cor.ipanv in tn • 
Handling of Products Liability Claims," in Piiodi;̂ .- ^ 
Liabilit/y and Reliability, ecu by M;.chin-ry ar.u ..lli- .. 
Product."; lK;TLitmre"and Cenl cr for Tochr.ol o.ucal A-vanrem, r.t 
(Washington, D.C.: WKVI, 1067), p. 13. 
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edict of an administrative authority, has some immediate 

or historic relation to social policy."^ 

In order to adequately and fully realize the impact 

on the consumer of this changing products liability law, 

it is necessary to view briefly but broadly the historic 

basis of such change. This insight leads to an under

standing of the many legal problems which have and are 

facing the courts and why the responses and outco.mes of 

certain landmark cases are so important. 

Historical Background of Products Liability 

The modern law of products liability began in the 

English Court of Exchequer in 1842 in the case of Winter-

botton V. Wright. The defendent contracted v/ith the 

Postmaster-General to supply a mail coach and to maintain 

it in good condition. The plaintiff, one of the coachmen 

driving the vehicle for the postal authorities, was injured 

when one of the wheels collapsed; he sued the defendent 

for damages. The court held that the defendent was not 

liable to the plaintiff for breach of his duty to maintain 

the coach in good condition, because his duty to maintain 

^Maxwell Cohen, "The Role of Lav; and La\̂ ŷers in 
Industrial Relations," Labor Law Journal, I, No. 4 (April, 
1952), 276. 

l^Winterbotton v. Wright, M&W 109 (1042); alro see 
William Pros.ser, "Tho Fall of the Citadel," Minnrrpla 
Law Review, L (1066), 791; 152 Eng Rep 102. 
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it was owed only to the Postmaster-General with whom he 

had contracted, and not to others or to the public, even 

though it was foreseeable that others might be endangered 

by inadequate maintenance. In this case, privity of con

tract (a legal requirement that precluded one from suing 

another for damages unless he was in direct relationship 

with the defendent) between the plaintiff and"the 

defendent was held to be an essential element of any action 
• 12 

against a supplier of a product. 

This rule of nonliability without privity of con

tract between the injured party and the supplier or manu

facturer for injuries resulting from a defective product 

was quickly adopted into American law, even as early as 

13 1852 with the case of Thomas v. Winchester. Immediately, 

judicial exceptions to the Thomas decision began to appear 

in those cases in which great bodily harm was a natural and 

almost inevitable consequence of the defendent's negligence. 

As a result of numerous exceptions, the state of the law 

regarding products liability was to be in constant and 

continual flux throughout the last half of the 1800's 

and the very early 1900's. 

Hjohn J. Tarpey, "Introduction to the State of the 
Law," in Products Liability and Reliabil.1 ty, ed. by 
Machinery and Allied Products Institute and Center for 
Technological Advancement (Washington, D.C.: MAPI), p. 13. 

l^Gilliam, op. cit., p. 4. 

l^Thomas v. Winchester, 6 N.Y. 3^7, 8 Am. D-ec. 45S 

(1852). 
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Finally, in 1916, the Court of Appeals of New York 

in MacPherson v. Buick Motor Company-*-̂  abandoned in 

practice if not in theory the requirement of privity in an 

action brought for the negligent manufacture of a product 

and permitted the injured plaintiff to recover against the 

manufacturer. Soon, the MacPherson rule was generally 

adopted with recovery permitted for negligently manufactured 

products regardless of privity between the plaintiff and 

the defendent.^^ 

The fifty years following the MacPherson case is 

marked with the several theories of products liability law 

rising and falling in terms of judicial rulings, power, and 

popularity. In 1960, these theories were final3.y compacted 

into the liberally applied doctrine of strict product 

liability. This new and current doctrine has emerged 

dramatically, with the number of product liability cases 

in 1969 totaling over 300,000, which was three times the 

1968 figure and over fifty times the 1963 figure. Before 

delving into this important contemporary theoretical 

doctrine, it is necessary that one have some understanding 

of the several other theories of products liability since 

MacPherson v. Buick Motor Company, 217 N.Y. 
382, 111 N.E. 1050 (1916). 

^^See Smith v. S. S. Kresge Co., 79 F.2nd 361 
(hair comb); Simmons v. Hardin, 43 S.E.2nd 553 (19-17) 
(sofabed); Carter v. Yardley & Co. 75 Ga. App. 420,'3 
S.E.2nd 553. 
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they each, to some extent, compose the doctrine of strict 

product liability. 

Theories of Product Liability 

When a disappointed consumer has allegedly been 

financially or physically injured as a result of a 

defective product, there are several legal theories upon 

which to have a claim for redress. This analysis of pro

ducts liability law describes the four commonly employed 

theories of action which are available to the defendent 

or cons\imer through which a potential liability can be 

established. 

Liability for Negligence 

According to Black's Law Dictionary^^ negligence 

is defined as "the omission to do something which a 

reasonable man, guided by those ordinary considerations 

which ordinarily regulate human affairs, would do, or the 

doing of something which a reasonable and prudent man 

would not do.""'"'̂  This type of products liability can 

occur in several ways: 

^^Henry Campbell Black, ed.. Black's Law 
Dictionary (4th ed.; St. Psul, Minn.: West Publishing 
Company, 1968), p. 1184. 

•̂ '̂ Thrasher v. St. Louis and S.F. Railway Co., 
826 Okla. 80; Clemens v. State, 185 N.W. 209, 212. 



40 

1. Failure to warn adequately 

The seller, whether it be the manufacturer, 

retailer, or any intermediary, is under a duty to warn of 

risks with which he is familiar, or with which in the 

exercise of reasonable care he should have been familiar. 

The aspects of an adequate warning include adequate 

directions for use, warnings conspicuous enough in size 

and position to be seen, and the anticipation of foreseeable 

uses beyond those intended by the seller. For example, 

a druggist selling chemicals to youthful rocket makers 

should warn them of the dangers inherent in the use of the 

chemicals. 

2. Improper design 

It is the duty of a manufacturer, or an 

assembler-type retailer to design and construct his product, 

as to its composition and uses, so that it is reasonably 

safe for its intended use. Proper design also encompasses 

the addition of safety features which perform adequately 

when needed. For exampc^e, good design practice might 

require that the spreader for a ladder be made of metal 

rather than wood, or that the blade of a power la\'m mov/er 

be covered with a protective shield rather than having a 

rapidly twirling blade exposed to the operator. 

3. Failure to test and inspect adequately 

The manufacturer or assembler-type retailer 

is under a duty to turn out products without unintended 

defects. There is a broach of duty to thr- consui;ior whcro 
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there is a failure to make reasonable inspections and tests 

on the product during the course of manufacture or construc

tion. This includes a duty to make proper tests before 

the product is first marketed to make sure it will be safe 

(such as testing cosmetics, drugs, et cetera, on a small 

population) and the sampling of the finished product under 

modern statistical methods and approaches. 

The retailer who receives and sells a product 

in a "sealed container" has been excused from responsibility 

for inspection by many courts. However, some courts have 

required the retailer to at least make a simple check of 

the product for defects, consistent with whatever his skill 

might be. This has been notably true for a new automobile 

18 or aircraft dealer. 

4. Other basis of negligence 

Occasionally, a plaintiff may show negligence 

by proof of the violation of a statute, the mere marketing 

of a dangerous product, or res ipsa loquitur (the thing 

speaks for itself—a phrase used to indicate that no 
19 

further proof is needed than the incident itself). 

When a plaintiff bases his cause of action on 

negligence, he must establish that the defendent was under 

^^Louis R. Frumer, and Mclvin I. Friedman, 
Products Liability (NLW York: Mathew Brndor & Co., 1971), 
Section"l8.03. 

( 4 t h ed 

^ ^ C o " } r a n ' s Ur,' ^iL-'licon, r e v . by Rolu>rt A. l\.\ce 
. ; C i n c i m r a T i : Vh:' W. H. Anderson C o . , 10o9) , p . .:b7 
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obligation to exercise care and that the obligation was 

not fulfilled, thereby producing harmful or defective 

merchandise, and that an injury was caused by the defective 

goods. Often this proof is difficult to establish and 

certainly the facts are not simple to prove, as one can 

readily see from the broad and brief description of 

negligence just presented. Even though present negligence 

law is complex, it is reasonably clear, which was not the 

case in the early law of negligence. Upon the decision of 

Winterbottom v. Wright, which ruled that the seller owed 

no legal duty to anyone except those with whom the defendent 

had a contractual relationship (lack of privity of contract 

being a valid defense), the courts began to recognize and 

allow exceptions. 

The result is that the exceptions to the original 

rule of negligence now have become larger than the rule, 

and a vast majority of courts have reversed the Winterbottom 

V. Wright decision, so that the lack of privity of contract 

is not a valid defense to a cause of action based on 

negligence. This development would seem to be justified, 

since negligence is a tort (a wrong). Certainly the 

recognition of a duty to exercise reasonable care in the 

manufacture or furnishing of a product for sale should not 
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be dependent upon the existence of a contractual relation-

20 ship between the parties. 

Liability for Breach of Warranty 

Products liability based upon warranty must be 

carefully distinguished from the law of negligence. 

Warranty is strict or absolute liability. Failure on the 

part of the defendent to exercise care is not important, 

and to succeed in a claim the plaintiff need not establish 

that the defendent was at fault in causing the injury. 

Warranty liability is commonly referred to as "liability 

without fault." To succeed, the plaintiff needs only to 

establish the existence of a warranty, the breach thereof, 

and the resulting injury. In short, the warranty is 

basically a promise. There exists two major types of 

warranties, express and implied. 

1. Implied Warranty 

This is a warranty which is derived by implica

tion or inference from the nature of the transaction or the 
21 

relative situation or circumstances of the parties. 
More simply, it is a promise that results from operation 

^^Arthur F. Southwick, Jr., "Mass Marketing and 
Warranty Liability," The Journal of Marketing, XXVII 
(April, 1963), 9-14. 

2lBlack, op. cit., p. 1759. 



44 

of the law; its existence does not depend upon the words 

or the actions of the seller. 

Implied warranties are provided for in the 

statutory Uniform Sales Act (USA) and in the newer Uniform 

Commercial Code (UCC) . The USA is in effect in approximately 

one-half of the states. The UCC is a revision and moderni

zation of all previously existing statutory laws governing 

commercial transactions, and replaces the USA in those 

states where enacted. By 1963, one-third of the states 

had adopted the UCC. Both statutes provide that there shall 

be implied warranty which provides that the goods sold will 

be fit for a particular purpose, if the seller knows the 

buyer is purchasing goods for a particular or specific 

purpose and if the buyer relies on the skill and judgment 

22 

of the seller to furnish suitable goods. 

These implied warranties founded by the law of 

virtue of the sale of the product are commonly known as the 

"warranty of fitness" for a particular purpose and the 

"warranty of merchantability." By the warranty of fitness, 

the manufacturer is taken by the marketing of his product 

to make the general implied warranties or promises that 

his product is both merchantable and reasonably fit for the 

general uses intended. In the case of food and drugs, this 

warranty is often called a "warranty of wholesomcness." 

^^Southwick, op. cit., p. 10. 
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2. Express Warranties 

This form of warranty is usually, although 

not always, in the form of words, a written statement or 

contract, which affirms a fact or makes a promise relating 

to the goods. This affirmation of fact or promise must 

be relied upon by the buyer or as the basis of purchase. 

The buyer-plaintiff to expose the seller to liability 

resulting from a breach of warranty must prove that injury 

was caused as a consequence of a breach of that warranty 

or promise. 

Although it is difficult at times to differenti

ate between the express warranty and "sales talk" or 

"sales puffing," the courts as early as 1932 began.to 

attack advertising labels and sales literature as con

stituting express warranty on which the injured party could 

base a cause of action. An early landmark case, Baxter v. 

Ford Motor Co., dealt with a windshield which was 

erroneously labeled "shatterproof." More recent cases 

such as Rogers v. Toni Home Permanent Co. approved a 

cause of action for breach of express warranty based on 

the manufacturer's claims. Randy Knitwear, Inc. v. 

24 ̂  ._^ , t 

"̂̂ Baxter v. Ford Motor Co., 168 Wash. 456, 12 P. 
2nd 409 (1932). 

24Rogers v. Toni Home Permanent Co., 167 Ohio St. 
244, 147 N.E. 2nd 612 (1954). 
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American Ĉ P̂ amid Co.25 decided in favor of the defendent 

because of misrepresentations by the manufacturer in 

general trade advertising and on labels to the effect that 

its treatment had rendered the fabric "shrinkproof." 

The Privity Rule 

Since warranty is a promise, the liability for 

breach of warranty has frequently been defined or thought 

of as contractual in nature and not as a tort. It has 

often been said that there can be no warranty of any kind 

unless a contractual relationship exists between the 

parties. As a result, the lack of privity of contract 

has generally been a valid defense to any cause of action 

based upon an alleged breach of warranty.^" 

Some legal historians have pointed out that this 

privity rule was all a mistake and a historical, legal 

accident. In their view, "warranty" was actually a part 

of or an extension of the very early Common Law action of 

deceit, a tort action. It has always been recognized that 

intentional fraud or deceit will create liability, even 

^^Randy Knitwear, Inc. v. American Cynamid Co., 
11 N.Y. 2nd 5, 181 N.E. 2nd 399 (1962). 

26John W. Wade, "Products Liability: A Look at the 
Past and Prospects for the Future," in Produ?ts Liability 
and Reliability, ed. by Machinery and Allied Prcuucts 
Institute and Center for Technological Advancement 
(Washington, D.C: MAPI, 1967), p. 171. 

u^^; 
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In the absence of a contractual relationship between the 

parties. 

Whether or not this privity rule was a historical 

accident or not, it has been the general rule for many 

decades that an ultimate consumer has no cause of action 

against a remote seller for breach of warranty. Lack of 

privity of contract was a good defense. This privity 

rule, even though conceptually logical, leads to some 

justified and seemingly uneconomical results. If a 

manufacturer produces a defective product capable of 

causing harm and sells the product to a wholesaler who in 

turn sells to a retailer, the ultimate consumer-purchaser 

is barred from seeking his damages from anyone in the chain 

of production and distribution except the retailer. 

However, the purchaser may bring a successful 

suit against the retailer on implied warranty or on any 

express warranty that the retailer may have made to the 

buyer. In turn, the retailer can recover from the whole

saler, and the wholesaler from the manufacturer. The 

eventual loss falls on the manufacturer, even though the 

privity rule prevents the consumer from suing and re

covering directly from the manufacturer. In effect, this 

produces multiple lawsuits where one suit would have 

adequately done the job. Also under the privity rule, if 

someone purchases a defective product which causes injury 

to some other member of his family, the injured person 
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has no warranty course of action against anyone, a situa

tion similar to Winterbottom v. Wright. 

Liability for Misgeipresentation 

Misrepresentation is any manifestation by words 

or other conduct by one person to another that, under the 

circumstances, amounts to an assertion not in accordance 

with the facts. In short, if accepted, it is an untrue 

statement of fact. An incorrect or false representation, 

if accepted, leads the mind to an apprehension of a condi

tion other and different from that which exists. Although 

misrepresentation amounts to a false pretense, it is not 

confined to .mere oral misstatements of fact but includes 

distribution of printed matter, or a course of conduct, 

27 

intended to deceive as to conditions actually existing. 

Misrepresentation can be broadly categorized into three 

types: intentional, negligent, and innocent. 

1. Intentional 

This type of misrepresentation is the tradi

tional fraud in product liability cases against a manu

facturer (1) who makes a material representation of fact, 

(2) which he knows to be false, (3) which he makes with 

the intent that the injured person rely upon it, (4) which 

27 Black, op. cit., p. 1152. 
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ie does to his injury, and (5) in ignorance of its falsity.^8 

The same liability also exists where statements are made 

recklessly, rather than intentionally. 

2. Negligent 

The manufacturer, in some states, may be liable 

for making a careless misrepresentation. 

3, Innocent 

Liability is created by a seller who makes 

representations which are false even though they are 

made completely innocently if a buyer out of reliance on 

these representations is injured. 

The Doctrine of Strict Liability 

Strict liability, the newest and most current 

conceptual doctrine in products liability, has come into 

the law from the expansion of the concept of implied 

warranty freed of the requirement of privity of contract, 

from the lack of proof of negligence necessary to prove 

a cause of action, and from the new section 402A of the 

Restatement of Torts, 2d. In essence, strict liability 

holds a seller liable without fault on his part for injuries 

arising from the marketing of a product v/hich is considered 

to be defective and/or unreasonably dangerous. Since this 

28 
Paul D. Rheingold, "A Basic Outline of Products 

Liability Law," Law Notes (New York: American Bar 
Association's Section of General Practice in Young 
Lawyer's Section, 1967). 
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doctrine and its effects on consumer protection are the 

purpose of this paper, the concept of strict liability 

will be discussed in detail in Chapter III. 

* ̂  In analyzing products liability law, it is 

icpportant to determine the parties, both plaintiff and 

defendent, who are subjected to and affected by the pre

viously discussed theories of action. 

Possible Defendents of a 
Products Liability Action 

Each of the following classes of defendents are 

potentially liable under any one, any combination, or all 

of the four theories of products liability action.''=' 

In is important to note at this point that although there 

are several types of defendents listed, it is generally 

advised that the pleader (plaintiff) include all of the 

defendents who might have had some connection with and/or 

responsibility for the product. By listing numerous 

defendents, one often has a better chance of discovering 

and determining the primary party at fault. Usually, 

before the trial, those parties which are probably not 

30 liable are dropped. 

29ibid., p. 3. 

"^^"Remedies After the Injury," Final Report of the 
National Commission on Proeluct Safety and PropoGco. Cjcĵ ĵ-l-: 
Product Safety Act (Washington, D.C: U.S. Govt, l̂ rintir.g 
Office, June, 1970), App. E, Chapter 7, p. 397. 

tkSiL&i.'. 



1. Manufacturer 

The manufacturer is the main defendent in 

products liability litigation; this is primarily due to 

the fact that his liability in general is the most 

extensive as created by law. 

2. Retailer 

The retailer, even though his liability is of 

a narrower scope than the manufacturer's, is many times 

listed as a codefendent along with the manufacturer. 

3. Wholesalers; Distributors; Importers 

These types of middlemen are as potentially 

liable as the retailer, especially in negligence, warranty, 

and strict liability. Presently, very little liability 

law has accumulated to these types of middlemen, but it 

can be expected that with the expansion of jurisdiction 

and the abandonment of privity of contract these middlemen 

will be sued more frequently. \ 

Liability of this class of suppliers may be 

enhanced when they are actually distributors or ov/ned 

subsidiaries of the manufacturer or where they have the 

economic power to dictate design and production specifica-

31 
tions to the manufacturer. 

^^Frumer and Friedman, op. cit., Section 18.01(2). 
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4. Sellers of Second-Hand Goods 

These sellers have the same responsibility as | 

the sellers of new goods, and therefore are equally liable. 

For example, where a new car dealer has an obligation to 

inspect, so does a used car dealer. The liability based 

upon breach of warranty, however, is much less for the 

second-hand dealer, partly because the buyer's expectations 

are less.^^ 

5. Bailors; Lessors 

The trend of the law is to hold bailors to the 

same standards of responsibility, both in negligence and 

strict liability, as the manufacturer. For example, the 

lessor of a truck is held strictly liable for defects in 

the brakes (where an employee of the lessee was injured), 

as would be a manufacturer. 

6. Processors; Packers; Growers; Bottlers 

This group is generally held to the same 

responsibilities as that of the manufacturer, even though 

many times the manufacturer or originator of the product 

does not himself produce it. In short, one v/ho markets 

or sells a product as his own which was made by another is 

liable as the manufacturer of the product. For example, 

the bottler is responsible not only for the contents but 

also for the bottle, even though he did not make it, and 

even though it may be returnable. 

I 

^^ibid. 
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7. Assemblers 

The assembler is generally held liable as is 

a manufacturer, even though the defect causing the 

accident was in a component part made by another, and even 

though he could not have discovered the defect through 

reasonable inspection. 

8. Component Part Manufacturers; Subassemblers 

The liability of the manufacturer of a component 

part is treated as that of any other manufacturer. Commonly, 

he is held jointly accountable along with the final assembler 

where it is a defect in his component that caused the 

injury. 

9. Contractors; Builders 

The law of negligence for injuries caused by 

defective or dangerous construction may properly be regarded 

as part of products liability law. This negligence is 

usually found in negligent design or construction and in 

breach of warranty (implied) for labor and materials which 

were sub-standard or nonconforming as was called for under 

contract. 

10. Independent Consultants; Designers; Engineers; 

Architects 

While few cases have involved liability of this 

class, it would seem logical that the designer should be 

liable for the negligent design of a product same as 

would be a manufacturer. 
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11. Independent Testing Companies; 

Voluntary Guarantors 

This class is potentially liable, due to the 

fact that it has made some statement or pronouncement about 

the nature or quality of a product, especially if it was 

relied upon by a buyer or consumer to his detriment. 

This applies specifically to consumer's organizations 

which rank various products, magazines that issue "seals 

of approval," and electrical associations that evaluate 

wiring and electrical products. 

12. Advertising Agencies 

This class is virtually non-litigated in court, 

despite the fact that a product's promotional message to 

which the consumer relies is more often that of the adver

tising agency than the seller of the product. 

13. Hospitals; Doctors 

The legal liability of both hospitals and 

doctors is a well developed area, especially in the field 

of negligence. With the exception of blood, litigants 

have not sought with much effort to make the hospital or 

the doctor strictly liable for injuries arising out of 

the dispensing of products such as drugs, anesthesia, 

crutches, eyeglasses, and pins for implanting in bones. 

14. Government 

The federal and/or state governments are 

sometimes involved under the Federal Tort Claims Act for 
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product injuries where the products are regulated by the 

Pood and Drug Administration, the Department of Agriculture, 

the Department of Transportation, or the Federal Aviation 

Agency. For example, one of the above agencies might 

carelessly certify as safe a product which is within its 

sphere but which was not safe in actuality.^^ 

Possible Plaintiffs in a 
mmdmm^mmammmmmmmmmtmmummmmmmmmm^mtmmm^mm^mtm^tmmmi^-^^immiimam-mmmmmamammm'^mmm.^mm^m'^m 

Products Liability Action 

In a products liability action, not only is it 

possible to have a number of classes of potentially liable 

defendents but also several classes of plaintiffs who can 

bring a cause of action in a liability case involving a 

defective product. 

1. Purchaser; Buyer { 
h 

The purchaser-buyer is the traditional plaintiff, f 

as the retailer or manufacturer is the traditional defendent. 

Actions by purchasers today run back against various parties 

in the chain of distribution, and particularly back to 

the manufacturer of the product in question. 

The abandonment of the requirement of the 

privity of contract has certainly widened the horizon and 

reach of the purchaser beyond his immediate seller. As 

to negligence actions, the rule of privity is today 

•̂ R̂heingold, op. cit., pp. 2-4. 
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merely a matter of historical interest."^* While it may 

be a bit pjrfemature to say that the privity requirement in 

Wiarranty suits is also of historical interest, the situa-

tibn is rapidly approaching that mark. The trend of cases 

has been to abandon this requirement in one way or another, 

and this process has been greatly accelerated by the re

wording of the warranty cause of action into a strict 

liability cause of action where the abandonment of privity 

is inherent. 

2. Ultimate Consumers 

The abandonment of privity is two-directional 

in scope. The purchaser-consumer cannot only sue up the 

channel of distribution, i.e., the retailer, but the 

ultimate consumer or user is able to sue the retailer or 

manufacturer, even though no direct sale was made between I 

the two parties. Once this type of judicial interpretation 

is accomplished, the ultimate consumer can sue any party 

in the chain of distribution, especially the manufacturer. 

The definition of an ultimate consumer, which 

is to some extent self-explanatory, does differ from 

situation to situation and from state to state. In some 

states, those who still speak of warranty ani not strict 

liability, the ultimate consumer (this term is used not 

only for the one who actually physically consumes the 

• '%• 

^^William Prosser, "The Fall of the Citadel, 
Minnesota Law Review, L (1966), 791. 
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pro(|pct, bî t a|Lso for someone who uses it) does not auto

mat |,̂ l̂ly have a cause of action against the remote sellers, 

original marketers, or the manufacturers. Many of the 

states place limits according to the type of product and/or 

the type of consumer. An example of this type of product 

limitation would be the abandonment of privity only to a 

ĵ roduct which is intended for intimate contact (food, 

cosmetics, et cetera), while other states allow any type 

of good so long as it is advertised to the ultimate 

35 consumer. An example of consumer limitation is that 

some states do limit ultimate consumers to those persons 

who bear some relationship to the purchaser; this may 

include the child of a parent buyer, the spouse, the 

employee of the buyer, or even a passenger in a conveyance 

owned by the buyer. The seller in such a situation is 

commonly held liable even though the user or consumer has 

not bought the product from or entered into any contractual 

36 
relationship with the seller. 

Since many states differ substantially on their 

requirements and definitions of an ultimate consumer and 

his ability to bring a cause of action in a products 

liability suit, there has been a movement to standardize 

^^Robert P. Hursh, The American Law of Products 
Liability (Rochester, N.Y. : Lav/yers Cooperative Publishing 
Co., 1961), Section 6D. 

^^Ibid., Section 6B. 
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these definitions and requirements via the Uniform 

Commercial Code. This standardization is described by 

The Permanent Editorial Board of the Uniform Commercial 

Code, Section 2-318, in Third Party Beneficiaries of 

Warranty by outlining three major alternatives: 

Alternative A—A seller's warranty whether express 

or implied extends to any natural person who is in the 

family or household of his buyer or who is a guest in his 

home if it is reasonable to expect that such person may 

use, consume/ or be affected by the goods and who is 

injured in person by breach of warranty. A seller may 

not exclude or limit the operation of this section. 

Alternative B—A seller's warranty whether express 

or implied extends to any natural person who may reasonably 

be expected to use, consume, or be affected by the goods 

and who is injured in person by breach of warranty. A 

seller may not exclude or limit the operation of this 

section. 

Alternative C—A seller's warranty whether express 

or implied extends to any person who may reasonably be 

expected to use, consume, or be affected by the goods and 

who is injured by breach of the warranty. A seller 

may not exclude or limit the operation of this section 

with respect to injury to the person of an individual to 

whom the warranty extends. 

iK&i.-»w 
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This opinion shows that the injured person 

(plaintiff) need not be a purchaser or ultimate consumer 

but can possibly be a user in a non-sale situation or a 

bystander and still have a cause of action. 

3. Users in a Non-Sale Situation 

Many times, one finds that the injured person 

neither bought the product nor got it from someone who 

did have direct dealings with the seller. As a general 

rule, the absence of a direct or remote sales relationship 

has not affected a warranty cause of action, and it has 

had no effect on a negligence action. Liability has also 

been held to exist where the product was obtained as a 

free sample, *̂'̂  had been picked out by a prospective 

purchaser but not yet paid for, or was being tried out by 

38 a prospective purchaser. ° 

4. Bystanders 

In most negligence actions, there is little 

hesitation to include a bystander as a proper plaintiff 

who may sue when injury arises from a defective product. 

In warranty and strict products liability, the bystander 

issue is currently a great battlefield in litigation and 

legal precedence. Some courts have drawn a line between 

the last consumer and the bystander. In Piercefield v. 

37p^3ge V. Sinclair Refining Co., 104 F.2d 183 (1939) 

^^Matthews v. Lawnlite Company, 104 S.2d 299 (1956). 
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Remington Arms Company, ̂ ^ the court allowed a person 

standing to the side of a ̂ n which exploded due to a 

defective shell to recover in warranty against the manu

facturer of the shell. 

It is logical to assume that any sort of product 

can possibly injure bystanders, including those products 

for "intimate consumption," such as hairspray which gets 

into a brother's eye or the polio vaccine that causes polio 

in the fetus when taken by the mother for immunization. 

Or, if a defective automobile goes out of control suddenly, 

it is possible for an injury to occur to the (1) owner, 

(2) the driver, (3) a passenger, and (4) a bystander/ 

pedestrian. The manufacturer's or retailer's liability 

in these types of situations is generally analyzed as the 

liability of the seller to a bystander. Many difficulties 

are encountered in the development of such a liability 

case. For example, there is great difficulty in estab

lishing the difference between a backseat passenger and a 

crossing pedestrian.^^ 

5. One Who Does Not Rely Upon Representations 

Two common causes of action, misrepresentation 

and the breach of warranty, involve the making of a false 

^^Piercefield v. Remington Arms Company, 13 3 N.W, 
2d 129 (1965). 

40"Strict products Liability and the Bystander," 
Columbia Law Review, LXIV (1964), 916. 
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promise or untrue statement to another who traditionally 

had to rely upon the representation. Some recent cases 

have raised the question of whether the injured person 

had to have personally relied upon the misrepresentation, 

where someone up the chain from him, usually the original 

buyer, did rely. An example of a situation in which the 

injured person did not rely upon the false statement in 

order to recover is where the injured person was within 

the family of the purchaser who relied upon the false 

statement. Another example is where a construction con

tractor relied on a manufacturer's specifications for 

product or material and the owner of the building had a 

breach of warranty cause of action for property damage. 

6. Descendant's Representatives 

It is generally held that regardless of the 

wording of a particular wrongful death statute, a breach 

of warranty action may be maintained for a person who 

died as a result of a product-caused injury. Also, any 

warranty action for an injury that a person sustained • 

before dying from some other cause will still be actionable 

41 
and allowed litigation. 

^^Frumer and Friedman, op. cit., Section 19.02, 
Subsection 14. 



CHAPTER III 

THE DOCTRINE OF STRICT PRODUCTS LIABILITY 

-Simply stated. Strict Product Liability (or strict 

liability in tort) is defined as the imposing of liability 

for damages on a person without req[uiring proof of 

negligence or fault.-̂  The doctrine of strict product 

liability has emerged dramatically within the last decade. 

This doctrine of "strict liability" is certainly not a 

new concept. Prior to its advent into the field of products 

liability, the courts only allowed recovery without the 

necessity of proving fault when water or odors escaped 

from the defendent's premises onto the plaintiff's premises, 

or when dynamite exploded on the defendent's property and 

caused damage to an adjoining landowner's property. Also, 

workman's compensation statutes have imposed strict 

liability in the case that an injured employee does not 

have to prove the employer's negligence or fault, but only 

that he was injured, and at the time of injury he v/as 

within the scope and cause of his job or employment. 

As with any develoxDing legal theory, the various 

courts still differ on the application of rules to specific 

situations. However, the philosophy of expanding liability 

^John W. Wade, "Strict Tort Liability of Manu 
facturers," Southv/estern Law Journal, XIX (1965), 5. 
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through the growth and development of strict liability 

has begun to permeate court decisions and interpretations 

which favor the injured consumer.^ To better understand 

this expansion of liability which better protects the 

consumer, it becomes necessary to view in some detail the 

development of the doctrine of strict product liability. 

Development of the Doctrine 

The initiation of the doctrine of strict liability 

into product liability cases was in 1944 in the case of 
3 

Escola V. Coca Cola Bottling Company. The plaintiff, a 

waitress in a restaurant, was injured when a bottle of 

Coca Cola exploded in her hand. She alleged that the 

defendent company, which had bottled and delivered the 

defective bottle to her employer, was negligent "in selling 

"bottles containing said beverage which on account of 

excessive pressure of gas or by reason of some defect in 
4 

the bottle was dangerous . . . and likely to explode." 

Roger T. Traynor, Chief Justice of the Supreme Court of 

California, in his concurring opinion of this landmark case 

created the principle of strict liability when he commented; 

2Roy R. Ray, "Products Liability—A Symposium," 
Southwestern Law Journal, XIX (1965), 1-3. 

-̂ Escola V. Coca Cola Bottling Company, 24 Cal, 2d. 
453, 150 P. 2d. 436 (1944). 

^Frank T. Dicrson, and Ch.arles Wer>lev Dunn, Product 
Liability Cases (Chicago, 111.: Coinmerce Clearing Hou.-e, 
Inc., 1955). 
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I bielieve the manufacturer • s negligence should 
no longer be singled out as the basis of a 
plaintiff's right to recover in cases like the 
present one. In my opinion it should now be S,4 
recognized that a manufacturer incurs an absolute ?**» 
liability when an article that he has placed on % 
the market, knowing that it is to be used without * 
inspection by human beings. . . . Even if there 
is no negligence, however, public policy demands % 
that responsibility be fixed wherever it will 
most effectively reduce the hazards to life and 
health inherent in defective products that reach 
the market.^ 

Sixteen years later. Professor William L. Prosser, 

Dean of the University of California Law School, reinforced 

the principle of strict product liability when he wrote: 

If there is to be strict liability in tort, let 
there be strict liability in tort, declared 
outright without an illusory contract mask (the 
rule of privity). Such strict liability is 
familiar enough in the law of animals, abnormally 
dangerous activities, nuisance, workmen's compensa
tion, and respondeat superior (the responsibility 
of a master for the acts of his servants).^ 
There is nothing so shocking about it today that 
cannot be accepted and stand on its own feet in 
this new and additional field, provided always 
that public sentiment, public demand, and 
"public policy" have reached the point where the 
change is called for.^ 

In 1960 in the case of Henningsen v. Bloomfield 
Q 

Motors, the New Jersey Supreme Court allowed the plaintiff 

^Escola V. Coca Cola Bottling Co., op. cit., p. 437 

^Cochran's Law Lexicon, rev. by Robert A. Mace 
(4th ed.; Cincinnati: The W. H. Anrlerson Co., 1969), p. 268 

"̂ William Prosser, "The Fall of the Citadel," 
Minnesota Law Review, L (1966), 1134. 

^Henningsen v. Bloomfield Motors, 32 N.J. 358, 
161 A. 2d. 69 (1960). 

SHi, 
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recovery under a theory of implied warranty without privity 

and without negligence merely by showing that the product 

was defective. Strict liability of the manufacturer to the 

consumer for damages caused by a defective product was 

clearly declared for the first time. Mrs. Henningsen had I 

been injured in an accident when the recently purchased 

Plymouth which she was driving lost steering control and vf 

crashed. Just before the accident she had heard a loud ; 

noise from under the hood as if something had cracked. This 

amount of circumstantial evidence alone was held to infer 

that the accident was caused by a defective part or a 

defective automobile (in terms of the entire product). The 

necessity of privity or of negligence was disitdssed by the 
q 

court by relating the case to unwholesome food cases'̂  as 

follows: 

We see no rational doctrinal basis for differen-. 
tiating between a fly in a beverage and a defective 
automobile- The unwholesome beverage may bring 
illness to one person; the defective car, with 
its great potentiality for harm to the driver, 
occupants, and others, demands even less adherence 
to the narrow barrier of privity. . . . Accordingly, 
we hold that under modern marketing conditions, 
when a manufacturer puts a nev; automobile into the 
stream of trade and promotes its purchase by the 
public, an implied warranty that it is reasonably 
suitable for use as such accompanies it into the 

^Birmingham Chero-Cola Bottling Co. v. W. G. Clark, 
205 Ala. 678, 89 So. 64—a negligence action for injury fro;u 
a bottled beverage containing a dead insect. Kign v. Ducheis 
Sandwich Co., 14 Cal (2d) 272, 93 P. 2d 799 (1939) — 
negligence action for injury from eating sandwich containing 
unwholesome food product (maggots). 

mUh. 
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hands of the ultimate purchaser. Absence of 
agency between the manufacturer and the dealer 
who makes the ultimate sale is immaterial.10 

The basis of liability in this landmark case was 

held to be the breach of implied warranty; this implied 

warranty (of merchantability) was held to extend not only 

to the ultimate purchaser of the defective automobile 

but also to members of the purchaser's family and to all 

other persons who occupied or used the automobile with the 

owner's consent. As a result, the general rule became 

that of basing liability for a defective product on the 

doctrine of strict liability without negligence and without 

privity. 

In 1963, the rule of implied warranty liability 

was to become discarded in order to establish strict 

liability on a tort-type theory in the landmark case of 

Greenman v. Yuba Power Products, Inc.-'-l In this case, the 

manufacturer of a defective power tool (a Shopsmith), 

showing that it was to be used without inspection for 

defects, was held strictly liable in tort for personal 

injuries when the article was placed on the market and it 

was proven that the defect caused injury to the plaintiff. 

The presiding judge. Justice Traynor, reasoned that the 

injured consumer should not be dependent upon the 

10 Henningsen v . Bloomfield Motors, op . c j j t . , p . 69 . 

^Greenman v . Yuba Power P r o d u c t s , I n c . , 59 C a l . 
2d. 57, 377 P. 2d. 897 (1963) . 



67 

intricacies of sales and that " . . . implicit in the 

machine's presence on the market, however, was a represen

tation that it would safely do the jobs for which it was 

built. "12 .ĵ Q court, rather than basing the cause of 

action on implied warranty to the consumer, decided to 

hold that: 

A manufacturer is strictly liable in tort when 
an article he places on the market, knowing 
that it will be used without inspection for 
defects, proves to have a defect that causes 
injury to a human being.13 

In addition. Justice Traynor stated that strict product 

liability was to insure that the cost of injuries resulting 

from defective products was to be born by the manufacturer 

that put such products on the market, rather than by the 

injured person who was powerless to protect himself. 

In 1964, the American Law Institute formulated 

section 402A of the Restatement (Second) of Torts. This | 

section provided that strict liability for a defective 

product was to be based upon tort theory rather than implied 

warranty theory of liability. The authors of the section 

declared that it was a statement of the law as it presently 

existed, but that in actuality it v.̂as a statement of what 

^^Greenman v. Yuba Power Products, Inc., op. cit., 
p. 897. 

^^Ibid., p. 898. 
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the law was to be in the future.^^ Section 402A provides 

as follows: 

Section 402A. Special liability of seller of 
product for physical harm to user or consumer. 

(1) One who sells any product in a defective 
condition unreasonably dangerous to the user or 
consumer or to his property is subject to 
liability for physical harm thereby caused to 
the ultimate user or consumer, or to his property 
if: 

(a) the seller is engaged in the business of 
selling such a product, and 
(b) it is expected to and does reach the 
user or consumer without substantial change 
in the condition in which it was sold. 

(2) The rule stated in. subsection (1) applies 
although 

(a) the seller has exercised all possible 
care in the preparation and sale of his 
product, and 
(b) the user or consumer has not bought 
the product from or entered into any 
contractual relation with the seller. 

Caveat (Warning): 
The Institute expresses no opinion as to whether 
the rules stated in this strict liability section 
may apply 

(1) to harm to persons other than users or 
consumers; 
(2) to the seller of a component part of a 
product to be processed or othervvise changed 
before it reaches the user or consumer; or 
(3) to the seller of a component part of a 
product to be assembled.^^ 

^^Jay M. Smyser, "Products Liability and The 
American Law Institute: A Petition for Rehearing," 
University of Detroit Law Journal, XLII (1965), 343. 

^^Ibid. 
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i It was after this ishange, caused by the Restatement 

of Torts, 2d., that the real outbreak in liability cases 

occured. From 1964 to the present, strict product liability 

has become the majority rule in the area of products 

liability. As a result of this quick acceptance, it is 

probably the first time that any pronouncement of the 

American Law Institute has been "adopted" by the courts ^ 

as though it were a legislative enactment.-^^ Under the -

impetus of section 402A the doctrine of strict product | 
r 

liability has been applied to such seertdngly harmless 

products as shoes, dry cell batteries, paper cups, light 

bulbs, insecticides, fish food, and hula skirts.^^ 

The basis of strict product liability—that is, 

whether it comes under the area of contract law or the 

area of tort law—although not an important issue does 

in some cases have an effect on the application of the 

doctrine. In practice, strict liability has not developed 

specifically from either theoretical area, but it is a 

functional doctrine composed of various elements of both 

contract and tort law. 

The association of warranty with the law of con

tracts, the necessary requirement of agreement between the 

16 Ibid., p. 359. 

"̂̂ Kenneth B. Wright, "The Defeccive Product and 
Strict Liability," Law Notes (New York: American B..;r 
Association's Section of General Practice and Young 
Lawyer's Section, April, 1969), p. 2. 
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parties, the reliance of one of the parties, and the notice 

of thd breach of warranty urged a separation of strict 

liability from the warranty theory. To imply a warranty 

to the consumer, one has to impose some duty, as in tort 

theory. Strict liability, in reality, was rare in tort, 

but was commonly accepted in breach of warranty actions. 

The continued acceptance and development of warranty-type 

strict liability would have become subjected to the limi

tations and confusions of contractual remedies. 

Strict liability in tort for defective products 

has not developed as a part of a traditional type of tort 

but as a new basis of imposing tort liability, especially 

with the advent of section 402A of the Restatement of 

Torts, 2d. Since the seventeenth century the law of torts 

had generally given a basis of action for harms caused 

without negligence of willful misconduct. Strict liability 

in this sense was more of an "absolute liability," remaining 

an exception which was imposed only in narrowly defined 

areas of defamation and ultrahazardous activites. Thus, 

strict product liability has become a substantial departure 

from the traditional tort theory.^^ As strict liability 

for defective products was separated from contractual-

warranty theory through years of litigation and legal 

IQibid. 
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development, it has become recognized as a new tort which 

may or may not be held applicable under traditional tort 

theory. 

Reasons for Adoption of the Doctrine 

In order to understand the rapid acceptance by the 

contemporary courts of the application of strict liability 

(in tort) to product liability situations, it may be helpful 

to analyze the reasons which support this doctrine. Also, 

an understanding of the reasons for adoption of the doctrine 

may be helpful in setting guidelines and predicting what 

variations or extensions of the doctrine the courts may 

make in the near future. 

In the early development of the era of mass pro

duction, mass medium advertising, mass marketing facilities, 

and mass distribution, the need for a cause of action by 

an ultimate consumer who was injured by a defective product 

was often ignored by both the manufacturers and the courts. 

Recently, however, there has been a new awareness and social 

19 • 
con.'̂ ciousness concerning human life and safety, in 

20 
essence, a desire for a "quality in life." With Ralph 
Nader leading the way with numerous accusations, reports. 

•̂ V̂ance Packard, The Waste Makers (New York: 
Simon and Schust.-r, Inc., 1970), pp. 229-38. 

^^Arjay Miller, "Business-Government Rcsponr;ibili' 
ties," The Challenge of Consumori_s.T>: A Symposium (K-w 
York: The Conic.jcnce Board, Inc., 1971), p. <̂ . 
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studies, and so-called "angry books," a consumer movement 

had started to gain momentum. A large portion of the public 

started to recognize that the quality of consumer products 

was not what they could or should be. Thus, a major reason 

for the application of strict liability in tort to the 

products liability field has been the demand for maximum 

consumer protection. In responding to the demand, the 

courts have currently attempted to keep legal principles 

in line with the needs and wants of society. 

Another reason for adoption of strict liability 

is that of "enterprize liability." This is the shifting 

of the risk of loss from the person injured by the defective 

product to the manufacturer or person placing the defective 

product into the channel of distribution. The rationale 

supporting this idea is that those engaged in the manufac

turing enterprize have the capacity to distribute the 

losses among the various channels of distribution as a cost 

of doing business.^2 it is desirable, within reason, that 

21see Ralph Nader, Unsafe At ^ly Speed—The Designed 
In Dangers of the American Automobile (1963) ; Th£ Il̂ der 
RJp^Ft or'th^ F.T.C. (1969); The Chenical Feast (FDA-food 
5?otecti^ny~Tl97 0); Dead Air (air pollution control) (1971 ; 
The Interstate Coimerce Omission (1971); Dry Water (Federal 
;jrte?l^rirtISn~^ontrol act) (1971); Caution—This Job iilîv 
Ki3 3 You (occupational health and safety) (1971); ̂ .̂q̂ HJOa 
t h T w i ^ (Agriculture Dept.) U971) , etc. (N--:w York: 
Anchor Books Division of Grossman Publications). 

22page Keeton, "Manufacturer's Design of Products," 
Syracuse Law Review, XX (1969), 559-61. 

e 

h^ 
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every person who manufacturers, assembles, or sells a 

product and who may be found legally responsible for an 

injury arising out of a defect in it to be in a position 

to pay compensation for that injury since this person has 

several ways of responding to the financial pressure to 

protect the consumer.''~' He may redesign the product, 

improve its performance, add a safety device, or help the 

consumer protect himself, with little cost to the manu

facturer, by including adequate warnings or directions 

for use with the product. 

In any event, one limitation does remain in the 

preventive area of products liability; this is the idea 

that beyond some point, " . . . it is no longer profitable 

to make technological improvements . . . (Here, we can 

expect) that preventive measures will cease and the risk 

of practically unavoidable injuries will be assumed 

instead."2^ For this purpose the seller can obtain products 

liability insurance coverage or, if he has a high volume 

operation, set up a reserve for claims (thus becoming a 

"self-insurer"). By increasing prices, he can spread 

-̂̂ F. Reed Dickerson, Product Safety in Household 
Goods (New York: The Bobbs-Merrill Co., 1962). 

24F. Reed Dickerson, "Products Liability: How 
Good Does a Product Have to Be?" Indiana L ^ Journal, 
XLII (1962), 327. 

^^Dickerson, "Products Liability: . . . #" 
op. cit., p. 327. 
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among his customers the cost of paying insurance premiums 

as protection against possible claims.26 

In determining who should bear the brunt of strict 

liability, one may find the person economically best able 

to control the quality of the product to be the retailer, 

the intermediate distributor, assembler, manufacturer, 

et cetera. Attempts to categorize all the significant 

kinds of situations have not been very successful, 

especially in determining who should be charged with the 

27 

responsibility of compensating the injured consumer. 

The simplest and most workable approach is simply to give 

the consumer an action based on strict liability against 

each and let him decide whom, under the given circum

stances, he prefers to sue. Presumably he will concentrate 

his fire on the party who is most attractive on a financial 

basis.2® In essence, this type approach will be 
. . . Permitting the consumer to sue any seller 
to whom or through whom the defect is traceable 
. . . will facilitate the placing of the ultimate 
burden on those who are best able to control the 
manufacturing of the article and the price at 
which it is to be retailed.29 

26F. Reed Dickerson, "The Expanding Risks of Products 
Liability," Business Lav/yer, XVI (1969), 682-85. 

2"̂ Alan J. Bamberger, "Comment—The Marketing 
Structure and Judicial Protection of the Consumer," 
Columbia Law Review, XXXVII (1937), 77. 

23"Note—Products Liability—The Expansion of Fraud, 
Negligence, and Strict Liability," Michlqa_n Law ihzXJt^yi' 
LXIV (1966), 1350. 

29 Bomb-rger, op. cit., p. 79. 

i i i & ^ ^ 



75 

A further reason given by the courts for imposing 

strict product liability is that in placing goods on the 

market a manufacturer or distributor represents to the 

public that the products are suitable and safe for their 

intended use. When these products do not measure up to 

that representation those persons responsible should be 

held liable for the damages which result. This concept 

eliminates the shackles of warranty language, many of the 

annoying problems arising from privity, and notice of 

30 breach of warranty to the manufacturer. 

The final reason for adopting the doctrine of strict 

product liability can be explained by reviewing the deci

sion of one court which, in adopting section 402A of the 

Restatement of Torts, 2d., commented, " . . . by approving 

this theory, courts can give some sense of direction to 

the bench and bar, as well as manufacturers and distri-

31 
butors, in strict product liability cases." 

Elements of the Doctrine 

Much of the criticism of strict liability has 

resulted from the unfortunate characterization of th:: 

doctrine as being "liability without fault." Such a 

^^William H. Carmicheal, "Strict Liability in Tort," 
Drake Law Review, XX (June, 1971), 532. 

^^Keener v. Dayton Electric Manufacturinr Cor-p-'Ĵ V' 
445 S.W. 2d. 362 (1969). 
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characterization has led some to conclude that strict 

liability is synonymous with absolute liability, which 

makes the seller an insurer for all products causing injury. 

However, when one analyzes the cases which established and 

have interpreted the doctrine of strict liability, it is 

found that this belief is misconceived. To establish 

strict liability, the courts have found it necessary that 

the facts fulfill the elements of pleading which are 

necessary to state a cause of action for strict liability 

under section 402A of the Restatement of Torts, 2d. The 

elements which appear in section 402A are as follows: 

(1) The defendent sold the product; 

(2) The product was in a defective condition; 

(3) The defective condition was unreasonably 
dangerous to both the user or consumer; 

(4) The seller v/as engaged in the business of 
selling said product; 

(5) Said product was expected to and did reach 
the consumer without substantial change in 
condition (that is, the defect existed at 
the time of sale); 

(6) Said defect was the proximate cause of the 
personal injuries or property damage 
incurred by the user or consumer; 

(7) Standard allegations as to jurisdiction 
and damages; 

(8) Some courts might require the additional 
element that the defendent had knowledge or 
constructive knowledge that the product v.as 

j^ 
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tb be used without inspection for defects by 
the user or consumer.^2 

These elements which are necessary to develop a 

strict liability case and cause of action must all be 

present, yet several of the elements are more significant 

than others and are substantially more difficult to prove. 

These key elements which must be adequately established 

are (1) that the product was in a defective condition, 

and (2) that it was unreasonably dangerous to the user 

or consumer. 

The Defective Product 

To establish strict liability it is necessary to 

establish a defect in a product or a defective product. 

In establishing the "defect" the plaintiff's case under 

strict liability attacks the product as being a "bad 

product" rather than attacking the manufacturer per se. 

It is very difficult to construct an all-encompassing 

definition of "legal defect" as it applies to products 

liability litigation. Various courts and laws had attempted 

to determine this definition, but as time pessed it became 

increasingly difficult as many situations developed v/hich 

required somewhat of a different definition. 

^^Kurt H. Frauen, "Submission of a Strict Products 
Liability Case," Federal Insurance Council OM rterly, XK 
(1970), 23. 
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In the case of Santor v. A. & M. Karagheusian,^^ 

the court equated "defect" with the definition of mer

chantability as established under the Uniform Commercial 

Code. It states that a defect is present when the product 

is "not reasonably fit for the ordinary purpose for which 

the article was sold and used." In Farr v. Armstrong 

Rubber Company^^ the court held that a defect is any 

condition not contemplated by the user which makes the 

product unreasonably dangerous to him. Section 402A of 

the Restatement appears to emphasize the viewpoint of the 

consumer and concludes that a defect is a condition not 

contemplated by the ultimate consumer which would be 

unreasonably dangerous to him. This comment takes a 

negative approach instead of a positive approach and states 

that a product is not defective if it is safe for normal 

handling and consumption. For example, if a child eats 

too much candy and gets sick, or if a person drinks too 

much liquor, no liability could be imposed. But, if the 

liquor contained a decomposed mouse it would be considered 

defective because that would not be reasonably contemplated 

by the consumer. On the other hand, Dsan Prosser states 

that a product is to be regarded as defective if it is not 

33santor v. A. & M. Karagheusian, 44 N.J. 52, 
207 A. 2d. 305. 

"̂̂ Farr v. Armstrong Rubber Company, 179 N.W. 2d. 
64 (1970). 



79 

safe for such a use that can be expected to be made of it 

and no warning is given.-^^ A common thread running through 

all of these definitions of a defect or a defective product 

is that products will be considered defective which are 

dangerous because they fail to perform in the manner 

reasonably to be expected in light of their nature and 

intended function.-^^ 

One writer has set out the following tests to 

determine the legal defectiveness of a product: 

(1) The product carries a significant physical 
risk to a definable class of consumers and 
the risk is ascertainable at least by the 
time of trial; 

(2) The risk is one that the typical member of 
the class does not anticipate and guard 
against; 

(3) The risk threatens established consumer 
expectations without respect to a contemplated 
use and manner of use of the product and a 
contemplated minimum level of performance; 

(4) The seller has reason to know of the con
templated use and, possibly, v/here injurious 
side effects are involved, has reasonable 
access to the knov/ledge of the particular 
risk involved; or 

(5) The seller knowingly participates in creating 
the contemplated use, or in otherv/ise 
generating the relevant consumer expectations^ 
in the way attributed to him by the consumer. 

"^^Prosser, op. cit., pp. 191, 826. 

"^^Carmicheal, op. cit., p. 541. 

^^Dickerson, "Products Liability: . . . /" Si2- £11" 
pp. 301, 331. 
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But such liability is not absolute; it is not predicated 

on mere proof of injury while using the defendent's 

product without additional proof of defect. Nor can the 

seller be liable for a defective product unless it is 

established that the injurious defect existed at the 

time the product left the defendent's possession and was 

38 

the proximate cause of the plaintiff's injuries.~^° 

The courts appear to have equated "defect" with 

some conduct connected with the manufacturer and distribu

tion of the product which falls below acceptable standards; 

in essence, it is a "fault." Thus, if there is no fault 

in the manufacture of the product there is no defect 

even though the product may cause damage, and there is no 

liability on the part of the manufacturer. However, once 

a defect has been established all subsequent links in the 

channel of distribution share liability without regard 

as to whether or not they have exercised all possible 
39 care. 

In the change from negligence to strict liability 

there has been essentially a change from liability created 

by negligence to a liability created by defect. Previously, 

the duty of the seller was limited to the exercise of 

reasonable care in the production and distribution of 

3%right, op. cit., p. 3. 

•̂ Îbid., p. 2. 
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injurious products. Under the standard of "defect," 

negligence as traditionally defined becomes irrelevant 

and the duty imposed is one requiring the goods to reach 

a standard of safety defined in terms of conditions that 

create unreasonable risk of harm. 

As one can see, "defect" is an elusive concept and 

the many types and causes of defects can make its adaption 

subjected to considerable judicial variation in definition 

and application. The types and causes of defects can be 

placed in several broad categories, but the concept of 

"defective" or "defect" is certainly not limited by these 

categories. The first categorical area is that of the 

defect arising in a product as a result of the actual 

manufacturing processes involved in making the product. 

For example, in Hawkeye-Security Insurance Company v. 

Ford Motor Company,"^^ the braking system of a truck was 

determined to be defective because in the manufacturing 

of the truck a hold-down nut was not properly placed and 

fastened. 

The second category is concerned v/ith a defect 

that may arise in the actual design of the product. In 

Pike V, Frank G. Hough Company"^^ a large paydozer earth 

40ibid. 

^^Hawkeye-Security Insurance Company v. Ford Motor 
Company, 174 N.W. 2d. 672 (1970). 

^2piKe V. Frank G. Hough Company, 467 P. 2d. 229 
(1970). 

^ f 

lllyiki.j 
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packing machine did not have a rearview mirror on it or 

an audible or visible warning signal or device, and as a 

result was held to be a defective product. In many 

defective design cases, the defect could have been cured 

with a nominal expense to the manufacturer, which appears 

to be one of the bases for determining that the product 

involved was defectively designed. Common examples of 

this type of defectively designed products might be a 

washing machine which did not have a switch on it to turn 

off the electricity when the door was opened, or a child's 

jacket which burst into flames from a spark coming from 

a trash burner because the manufacturer failed to add a 

flame retardant, a precaution which did not impair the 

jacket's usefulness and cost only a few cents. 

The third category is where a defect may occur 

where the product is manufactured properly but, because 

of the nature of the product, a warning of the dangerous 

qualities of the product or instructions as to the use 

of the product is necessary. In such situations, the 

seller will be required to give directions or warnings 

as to its (intended) use and failure to do so will con

stitute a defect. For example, the failure to warn of 

extremely hot water in a vaporizer has been considered 
43 by one court to be a defect in the product. If a 

^^Anderson v. Klix Chemical Company, 472 P. 2d. 
806 (1970). 
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manufacturer can reasonably foresee that danger may result 

from a particular use of a product, the absence of ade

quate directions as to the proper use of the product will 

constitute a defect. Thus, a manufacturer must give 

adequate warnings of any dangerous propensities to the 

ultimate users of the product which it knows or should 

have known would result by using the product in an ordinary 

manner, even though faultlessly made. Where a warning 

is given, the seller may reasonably assume that it will 

be read and heeded, although in some cases it has been 

held that a product bearing a proper warning was considered 

44 to be defective. 

Proof of Defect 

Each and every element involved in a strict 

liability case must be sufficiently proved prior to its 

submission to a jury. The courts have allowed direct and 

circumstantial evidence to be introduced to create the 

necessary inferences to prove the elements of the case. 

Witnesses, the injured party, and experts are allowed to 

testify so as to help prove the plaintiff's case. Expert 

testimony has been often helpful in the area of proving 

a defect, whether it be in manufacturing, design, or 

failure to warn or give adequate instructions. However, 

44 Carmicheal, op. cit., pp. 542-43. 
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there may be many times when even an expert is unable to 

determine or give an opinion as to whether the defect 
• I 

caused the accident or whether the accident caused the 4 

defect. This usually occurs when the product is completely 'I 

or partially damaged or destroyed. • 

As a result, the most difficult problem of proof, I 
'I 

in the area of sufficient evidence, is to prove there was r 

actually a "legal defect" in the product. A further 

question to be answered is whether the injured party must 

prove a specific defect (the actual defect in the product) j 

or whether the product was defective in a general manner. 

The mere fact that an accident occurred is not sufficient 

evidence to submit a case, since strict liability does 

not confer absolute liability on the seller. For example, 

in the case of an ordinary carpenter's hammer, the manu

facturer does not guarantee that the user of the hammer 

may not hit his thumb with the hammer and cause damage 

to it. To have a cause of action under strict liability 

it is necessary to prove that there was an actual defect, 

so if a person while using the hammer in tha manner of 

its intended use and if a flake of steel from the hammer 

goes into the eye of a user and causes personal injuries, 

possible liability could then insue. However, the injured 

^^Roger J. Traynor, "The Ways ai.d Meanings of 
Defective Products and Strict Liability," Tcnnor.r.^c Law 
Review, XXXII (1965), 363. 

ih^. 
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party must prove that the reason the flake of steel came 

off the hammer was that the hammer was defective in some 

way.^^ 

In Hawkeye-Security Insurance Company v. Ford Motor f| 

Company the plaintiffs were able to show a specific defect. 

Yet, in many cases the plaintiff will not be able to show 

a specific defect, but instead will have to allege that 

the product was generally defective. In "exploding 

bottle" cases it may not be possible to show a specific 

reason for the explosion, but the fact that the bottle did 

explode could reasonably infer that there was something 

generally defective about the bottle. In several cases 

it has been held that a defect can be inferred from 

unexplained occurrences and it is npt necessary for the 

plaintiff to show a specific defect in order to meet his 

burden of proof.^^ Therefore, the injured party may be 

able to negate by his proof other causes of the incident 

and create the inference that there was a general defect 

in the product that proximately caused the accident or 

injury.^^ In determining whether it is necessary that a 

Carmicheal, op. cit., pp. 544-45. 

"̂̂ Such as Falstaff Brewing Company v. Williams, 
234 So. 2d. 620 (1970); and MacDougall v. Ford Motor 
Company, 257 A. 2d. 676 (1969)—these cases ruled that a 
specific defect is required in a negligence case but it 
is not required under strict liability. 

^^Carmicheal, op. oit., p. 544. 

fil 
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specliE±c^6r a general defect needs to be proven, one must 

realise that each separate case will be dependent upon 

its own facts and circumstances and the evidence roust be 

Convincing if one is to prove that there was an actual 

defect in the product. 

Proximate Cause 

In determining that the defect was the proximate 

cause of the injury, the plaintiff must introduce evidence 

to show that the defect and not some unrelated activity 

caused the accident. This requires the plaintiff to 

introduce evidence eliminating his own improper conduct as 

an equally probable cause of his injury; this does not mean 

necessarily that the plaintiff must prove freedom from 

contributory negligence. However, there should be evidence 

indicating that the alleged defect in the defendent's 

product was actually responsible for the plaintiff's 

injuries.^^ The case of Davis v. Van Camp Packing Company^^ 

illustrates this requirement in that the plaintiff had to 

prove that his sickness was probably caused by the con

taminated pork and beans which he consumed, as opposed 

to some other cause. In an exploding bottle situation 

4^John A. Sebert, Jr., "Products Liability—The 
Expansion of Fraud, Negligence, and Strict Liability," 
Michigan Law Reviev/, LXIV (1966), 1350. 

^^David V. Van Camp Packing Company, 189 Iowa 774, 
176 N.W. 382 (1920). 

t 
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the injury results directly from the explosion, and the 

element of proximate cause is no problem. In this type 

of situation it may be more difficult to show that the 

explosion was caused by a defect as opposed to some other 

cause, such as the improper opening of the bottle. This 

type of proximate cause will be discussed in more detail 

under abuse and misuse of a product, in any event, if 

reasonable inferences can be drawn from the direct or 

circumstantial evidence that an alleged defect caused the 

accident resulting in the buyer's injuries, then a case 
51 may possibly be established. 

Existence of Defect at 
Time of Sale 

The problems of proving a defect existed at the 

time of sale may be very difficult, especially if an 

injury occurred many months or years after the purchase of 

the product. It is necessary that the injured party prove 

that the product was defective at the time of sale and 

that no substantial change had occurred in the product 

prior to the time of injury."^^ This proof may be supplied 

by evidence negating the possibility of improper handling, 

alteration made by repairmen or maintenance men, and by 

^^Carmicheal, pp. cit., p. 546. 

^ 2 F . Reed Dickerson , "The B a s i s of S t r i c t Produc ts 
L i a b i l i t y , " Food and Drug Cosmetic Law Jtvarr.nl, XVI (1961), 
593 . 
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direct evidence showing proper usage by the injured party. 

In Hawkeye-Security Insurance Company v. Ford Motor 

53 Company, the existence of a defect at the time of sale 

was proven by showing the location and nature of the defect 

itself and the testimony of repair and maintenance men 

that they had not tampered with or changed the brakes 

in any way. If the plaintiff cannot reasonably show that 

the product was defective at the time of sale, the case 

will be regarded as insufficient and not submitted to 

the jury for trial. 

Usually, the newer the product, the easier it is 

to prove the existence of a defect at the time of sale. 

A possible defense might be raised in cases involving older 

or more used products, by showing the defect was a matter 

of natural wear and tear and, as a result, the defect did 

not exist at the time of sale. An attempt to bring suit 

on an aged product will involve the consideration of 

relevant factors such as time, length of use, and state 

of repair in determining the existence of a defect at the 

time of sale. 

The Unreasonably Dangerous Standard 

The second major element in a strict product 

liability action is that the product was "unreasonably 

53Hawkeye-Security Insurance Company v. Ford lector 
Company, 174 N.W. 2d. 672 (1970). 
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dangerous." The section 402A requirement that the 

defective condition of the product roust be "unreasonably 

dangerous'^ to the consumer is an attempt to prevent the 

imposition of strict liability on products which cannot 

be made entirely safe for consumption because of "inherent 

dangers" of the product.^^ This requirement has not 

intended to limit strict liability to products which are 

inherently or imminently dangerous, but to set a standard 

of danger beyond that of normal danger, or that which is 

considered to be unreasonably dangerous. For example, 

a person would not have a cause of action on a loss of 

teeth from biting into the seeds of an apple. A hammer 

is dangerous, and if someone uses it and gets a finger 

smashed there would naturally be no liability to the 

manufacturer of the hammer. The electric knife is 

supposed to cut meat, but it can also cut fingers. If 

the knife does cut someone, the manufacturer is not held 

liable since the knife mustbe able to cut or it does 

not serve any useful purpose. Tobacc^_j^s not considered 

unreasonably dangerous^ecause_it__£puld possibly cause 

lung cancer to the consumê u.- Yet, once the relationship? 

between^ smoking and cancer has been established it becomes 

the duty of the manufacturer to v/arn, and if the potential 

^Six W. Noel, "Manufacturer's Negligence of 
Design or Directions for Use of a Product," Yale Law 
Journal, LXXI (1962), 816. 
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for lung cancer is not known to the ordinary consumer, 

the failure to give such warning will constitute an 

actionable defect.^^ The above "defects" are natural to 

the given products and the seller undertakes a strict 

liability duty to prevent or warn only of those dangers 

that would not be contemplated by the ordinary consumer 

of such products. Again, these situations are not those 

which involve the "unreasonably dangerous" standard. 

The standard of "unreasonably dangerous" usually 

involves many different problems which develop in the 

application of strict liability to products which are 

unavoidably unsafe in their intended or ordinary use or 

where the injurious dangers are unkno\>ni at the time of 

sale. The view of Section 402A and many cases is that 

strict liability should not be imposed in such instances. 

When unseen consequences occur which were not discovered 

through reasonable testing, or are not known nor should 

have been known at the time of sale, the courts have shown 

great reluctance to submit the issue of strict liability 

in such a claim. In Lewis v. Baker,^^ it was held as a 

matter of law that a drug, MER/29, was a reasonably safe 

product since it had been properly tested and labeled 

^^Page Keeton, "Products Liability—Current 
Developments," Texas Law Review, XL (1962), 210. 

^^Lewis V. Baker, 413 P. 2d. 400 (1966). 

y 
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and since warnings as to known dangers had been given. 

Therefore, the court ruled that since it was unforeseeable 

at the time of sale that MER/29 could cause cataracts, 

there could be no strict liability imposed.̂ "̂  

In determining whether the product was "unreasonably 

dangerous," a test of foreseeability is often employed. 

As a result, a manufacturer is not held to be strictly 

liable if no developed human skill or foresight could 

afford knowledge of the danger. This requirement of 

foreseeability of "unreasonably dangerous" products has 

not limited the imposition of strict liability, and it 

has been primarily applied to products which are great 

innovations in the consumer market. Unlike drugs, such 

as MER/29, most new products are not substantially 

different from their predecessors and the dangers to the 

consumer can be reasonably predicted. Therefore, a 

defective product has been determined to be a product 

which is foreseeably dangerous to the ordinary user or 

consumer in a reasonably foreseeable manner. This concept 

has solved many difficulties involved in products liability 

concerning new and unavoidably dangerous products v/hile 

it limits the ordinary use or consumption to the requircmei:ts 

of "unreasonably dangerous" and limits liability to the 

57wright, op. cit., p. 4. 
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foreseeable uses of the product by the ordinary man.^® 

When injury and proximate cause are added, the establishing 

of strict liability is then possible. 

In essence, the term "unreasonably dangerous" 

product implies that the manufacturer was negligent. If 

he had not been negligent, he would not have released the 

product. If a manufacturer made a product which was 

defective and "unreasonably dangerous" because of an error 

in the manufacturing process and even though he may have 

done everything that a reasonable man was expected to do, 

he will be held liable under strict liability.*^^ 

Engaged in the Business of Selling 

For strict liability to be applicable, there must 

be evidence to prove that the seller was engaged in the 

60 business of selling products. Historically, there was 

special responsibility for the safety of the public only 

upon those persons who were engaged in the business of 

supplying the public with products which endangered the 

safety of the consumers. This policy does not hold when 

the ordinary individual, such as a housewife, occSisionally 

^^Ibid. 

^^Jules L. Smith, "The Effect of Strict Liability 
upon Contribution," Syracuse Law Review, XX (July, 1971), 
756. 

^^Restatement of Torts, 2d., Section 402A, 
Comment "f" (1965). 
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sells a jar pf jelly or a loaf of bread to a neighbor. 
•y ! 

Although this policy applies to sellers or merchants, it J 

is not necessary that the seller be engaged solely in the Ij 

business of selling particular products. As an example, 

a movie-house operator is primarily in the business of 

showing movies; however, when he sells popcorn, drinks, 

candy, or other products he becomes subject to strict 
,;• i 

liability for any injuries received by users or consumers 

of those products. 

Damages Under Strict Liability 

For all practical purposes, damages allowed in 
r. 

Strict product liability cases are the same as those 

recoverable under warranty and negligence. Section 402A 

of the Restatement states that the seller is liable for 
m 

physical harms and as a result personal injuries received 

by the consumer or user of the product are clearly 

compensable. The leading case of Greenman v. Yuba Power 

Products, Inc., gives the impression that only damages" 

for physical harm to the consumer or user would be 

recoverable under the doctrine of strict liability. How

ever, the courts have also held that property damage 

caused by a defective product to the property of the 

consumer or user is allowed recovery and compensation. 

The loss of the use of the product is also an element of 

damages which is recoverable under the doctrine of strict 

î t̂. 
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liability. Although personal injuries are recoverable and 

property damage is usually recoverable under strict 

liability, a conflict has arisen in the area of damages 

as to whether or not one may recover for an unexpected 

decline in the value of the goods, or for economic losses 

resulting from defective goods. The cases concerning 

these questions of commercial losses are confused by the 

lack of distinction between warranty and strict liability 

recovery, and also by the problem of defining "defect." 

A case in point is Santor v. A. M. Karagheusian, Inc.,^^ 

involving a defective carpet. Karagheusian, the manu

facturer, produced a carpet which was installed by a 

dealer for Santor, the plaintiff. The carpet, after 

being laid, had a line on it and Santor called this fact 

to the attention of the dealer. The dealer then recommended H| 
• I 

to Santor that he, "Walk on it awhile and it will 

straighten out." Santor took the dealer's advice and 

walked on the carpet for awhile, but soon another line 

appeared and the carpet began to shred. Determining that 

the carpet wa.s bad, Santor went back to the dealer but 

found that the dealer had closed out in New Jersey and 

moved to Maine. He then sued the manufacturer, Karagheusicm, 

for damages. 

•̂̂ Santor v. A. & M. Karagheusian, Inc., 44 K.J. 
52, 207 A. 2d. 248 (1968). 
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. The court held that strict liability would be 

applicable and that the manufacturer was liable for the 

difference between the present value of the carpet and 

the value it would have had if it had been a good carpet.^^ 

This became the first case which conclusively allowed a 

recovery under strict liability for a loss of economic 

value resulting from damage caused by a product which does 

not perform as it should. To further confuse the issue 

of recovery of economic loss another case, Seely v. White 

Motor Company,^^ reached a contrary result in the same 

year as that of the Santor case. The court held that 

commercial losses such as a loss of profits and purchase 

payments were not recoverable by the purchaser of an 

allegedly defective truck. In this decision. Justice 

Traynor wrote that the law of sales and the Uniform 

Commercial Code was considered to be applicable and not 

the doctrine of strict product liability. This case was 

distinguished from the Santor case on the nature of the 

responsibility of the manufacturer for economic or com

mercial losses resulting to a purchaser of the product. 

The decision stated that the level of performance of a 

'̂̂ John W. Wade, "Products Liability: A Look at 
The Past and Prospects For tha Future," in Product^ 
Liability and Reliability, ed. by Machinery and .vUied 
P?5dTrctriiTiti?[Iti^nd council for Technological Advancement 
(Washington, D.C: r4API, 1967), p. 175. 

-̂̂ Seely v. White Motor Company, 63 Cal. 2d. 96, 
403 P. 2d. 145 (1965). 
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manufacturer's product in various consumer's businesses 

should not be varied unless the manufacturer specifically 

agrees with the purchaser to be responsible for economic 

losses. Thus, in Spence v. Three Rivers, etc.,^^ recovery 

was allowed for building blocks which cracked and oozed 

because of the defective use of certain materials; and, 

in Randy Knitwear v. American Cyanamid Company, ̂ ^ the 

court allowed recovery for clothing damaged by the applica

tion of the defendent's defectively manufactured chemicals. 

In extending strict liability to commercial losses 

to obtain socially desirable results, it appears that the 

Santor case approach would be the most logical. Thus, in 

extending the doctrine of strict liability to include 

commercial losses the court may consider the following 

factors: nature of the user of the product, methods 

employed in the article's manufacture and distribution, 

type of activity the user was engaged in when the harm 

occured, and the legal process involved in shifting the 

66 
losses. 

In strict liability, the consumer or user can be 

compensated by the appropriate parties in the chain of 

^^Spence v. Three Rivers, 353 Mich. 120, 90 N.W. 
2d. 873. 

^^Randy Knitwear v. American Cyanamid Company, 
226 N.Y. S. 2d. 363. 

^^Page Keeton, "Products Liability—Some. Ob. -rvation.s 
about Allocation of Risks," Michigan h^yi Rcviov., LXIV (1^:66), 
1329-46. 
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distribution for any damages paid to a third party injured 

by a defective product, in Hawkeye-Security insurance 

Co. V. Ford Motor Co., the purchaser of the truck, as 

well as the purchaser's liability insurance company, was 

allowed to assert strict liability and be fully compensated 

for the damage paid out to the injured party, in addition 

to the purchaser having a right to redress, the parites 

in the chain of distribution also have a right to redress 

to the ultimate party that created the defect. Thus, a 

retailer paying damages to a purchaser injured by a 

defective product would have the right to sue the wholesaler 

or manufacturer if he can prove that the defect was present 

at the time he purchased the product. Likewise, a manu

facturer would have a right to redress from a component 

parts' manufacturer if the component part was the defective 

part in the total product which caused injuries to the 

ultimate consumer or user. ' 

Possible Defenses to a Strict Liability Action 

Generally, the first line of defense will be that 

the plaintiff has not introduced sufficient evidence to 

prove the elements of his case. In many instances this 

can be overcome by the application of certain appropriate 

rulings and legal requirements which are peculiar to an 

67 Carmicheal, pp. cit., p. 549. 



^^Robert E. Keeton, "/.s->urAption of Product Rirk-,," 
Southwestern Law Journal, XIX (1965), 61. 
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acttort o# strict liability. The defenses, as will be 

described in this section, are both those commonly accepted 

for products liability, warranty, and negligence, as well 

as l:hose which are peculiar to strict liability. 

Contributory Negligence 

Since strict liability is considered to be a hybrid 

remedy, which is closely related to implied warranty and 

negligence, it is able to overcome many of the "legal 

hangups" attached to those theories of recovery. As a 

result, the use of contributory negligence as a defense 

to strict liability has resulted in considerable confusion % 

in attempting to determine the appropriate action to be 

taken.^® The question which has brought on this confusion 

is whether contributory negligence is a bar to recovery in 

a strict product liability case. Because it is not necessary 

to prove negligence on the part of the seller in order to 

recover under the doctrine of strict liability, it is 

generally accepted that the concept of contributory 

negligence is not an adequate defense in a strict liability 

case. This type of contributory negligence, which is not 

a bar to recovery under Section 402A, is based on an 

objective standard of conduct which a reasonably prudent 

man v/ould do under like circunirtances. Many case decisions 

It* 
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have^.held that if the plaintiff's negligence consisted of 

merely a failure to discover a defect in the product or 

to guard against the possibility of a defect in the pro

duct, such negligence is not a defense to an action of 
69 strict liability. This rule conforms to general practice 

for products which are normally purchased and used without 

any inspection by the consumer or user, since it is not 

uncommon that the defects are so generally hidden or latent 

that they would not be discovered by the ordinary consumer 

or user. However, the continued use of a product after 

having discovered the defect will act to bar the plaintiff's 

claim under either a theory of contributory negligence or 

70 

assumption or risk. 

The Assumption of Risk 

The defense based on a theory of assumption of 

risk, which is to be proven by the defendent, is considered 

to be an appropriate affirmative defense to a strict 

liability cause of action. When a plaintiff (user or 

consumer) discovers a defect and is aware of the defective 

product but proceeds voluntarily and unreasonably to use 

the product and injury does result, he is barred from 

^^Ibid., p. 61. 

^^Restatement of Torts, 2d., Section 402A, 

. -f 
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71 
recovea^y under strict liability. For this defense to be 

applicable, the defendent must show that the plaintiff 

had actual and not merely constructive knowledge of the 

particular risk or defect involved; i.e., he had freedom 

of choice between exposing or not exposing himself to that 

risk, and he voluntarily exposed himself to the risk 

having an actual appreciation of the magnitude of the 

risk. This subjective test of whether or not the user 

assumed the risk of a product known to be dangerously 

defective tests the user's knowledge, understanding, and 

appreciation of the danger rather than that of a hypothet

ical reasonably prudent man.^^ Other factors to be con

sidered in determining the issue might be the user's 

age, experience, knowledge, and understanding, as well as 

73 
the obviousness of the defect and the danger it imposed. 

Product Misuse 

A plaintiff in a strict liability case must 

generally show that he was using the product in a reasonably 

"̂ L̂ouis R. Frumer, and Melvin I. Friedman, 
Products Liability (New York: Mathew Bender Sc Co., 1971) 
Section 16A(5)(f). 

72Dix W Noel, "Recent Trends in Manufacturers' 
Negligence as ti Design, Instructions or Warnings," 
Southw^estern Law Journal, XIX (IJbb;, ^o. 

73Edward L. Lascher, "Strict Liability in Tort for 

Defective Products: The Road ^ ^ ^ ^ ^ 1 ^ ^ ^ ^ ^ ' ' ' 
finnthf^rn California I ^ Reyiow. XXVIIl (19o6) , -̂ u. 

î w... 
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foreseeable manner and for the purpose for which it was 

intended at the time of the injury. The purpose of this 

type of evidence is to establish that the product was 

defective in some manner, and that as a result of this 

defect, an injury occured; this also helps to insure that 

a manufacturer will not be held responsible for damages 

resulting from uses of his products that were not reason

ably foreseeable or for which the product v/as not reason

ably intended. 

A good example of product misuse can be shown in 

75 

the case of McCurter v. Norton Company. The plaintiff 

was injured by an abrasive wheel that disentegrated while 

he was using it, and he introduced evidence of the wheel 

fragments that caused the accident and injuries. The 

defendent (the manufacturer) introduced evidence that 

the wheel had exploded due to over speed and misuse by 

the plaintiff rather than a defect in the wheel itself. 

The court reasoned that the manufacturer would not be held 

liable under the doctrine of strict liability because the 

plaintiff had not proven there was a defect in the wheel. 

The defense of misuse may also be applied in a 

situation where a product is altered or changed in some 

^^Restatement of Torts, 2d., Section 402A, 
comment "h" (1965). 

"7^McCurter v. Norton Company, 263 Cal. App. 2d. 
402, 69 cal. Rptr. 493 (1963). 
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way either by an intermediary or a consumer in a manner 

not reasonably contemplated by the manufacturer. In this 

situation the defense places the burden of proof on the 

plaintiff by denying allegations of proximate cause or 

a defective product; this is a reasonably good defense 

since the defendent needs only to introduce evidence of 

misuse or alteration of the product by the plaintiff to 

rebut any charge that the product was defective in any 

manner. It does provide protection for the manufacturer 

by assuring that the manufacturer is not an insurer for 

his product and keeps from creating absolute liability 

without fault to the manufacturer. 

Statute of Limitations 

An affirmative defense of the statute of limitations 

is applicable in a case involving strict liability and, 

as a result, some problems have arisen in attempting to 

determine the time when a cause of action accrues. The 

main conflict is resolving v/hich statute of limitations is 

applicable to an injury being tried under the doatrine of 

strict liability, the statute concerning oral and implied 

warranties and contracts or the statute concerning personal 

injuries or property damage. The statute concerning the 

breach of implied and express wrrranties is comnonly 

considered valid for one year or the period stated within 

the warranty itself, while the statute concerning personal 

nmy^ 
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Injury and property damage is enforceable from one to five 

years depending upon the specific statute.^^ As a result, 

a situation could arise where personal injuries were 

incurred from a defective product in a period of more 

than one year after the purchase of the product. If the 

sale agreement contained a contract agreement reducing 

an action for the breach of warranty to one year, would 

such a limitation bar an action of strict liability for 

any personal injuries? A similar situation would be 

whether or not an action of strict liability would be 

barred by a five year oral contractual period of limitations 

if the injury occurred six years after the purchase. 

Since strict liability does not involve negligence, 

it has been argued that the contractual or breach of 

warranty statutes do apply. Yet, many cases have held 

that the law of contracts does not apply to strict liability 

because the plaintiff is not suing on a contract or breach 

of warranty but on an injury or tortious action. These 

cases have ruled that it is more realistic to apply the 

personal injury statutes of limitations and as a result 

the limitation period begins at the time the injury or 

property damage occurs.^7 This type of realistic approach 

76nRemedies After the Injury," m ^ E. ::ort̂ ,2n tjŷ ^ 
National Con^ission on Product S^f£ty ̂ /^§^-^}f^^f,;:Q,:,-
FT̂ dTr̂ TT'safety Act (Wa^Iungton, D.C.: U.S. ̂ -^ t t>,i,.t:ii , 
Office, J S 7 : ^ 1 9 7 0 ) , Appendix E, Chapter 1. p. -̂ 00. 

77williams v. Brown Manufacturing company 261 N.E. 
2d. 305; Sides v. Mack Works, Inc., 406 I, .-•. -45. 

JtAh.̂  
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seems to provide the necessary consumer protection which 

is often stated as one of the reasons for applying strict 

product liability. Adequate safeguards are still provided 

by applying the time of injury period of limitations, as 

the plaintiff is still required to prove that a defect 

did exist at the time of sale or when the product left 

the control of the defendent. This helps to reduce 

possible injustices which might arise from long passage 

of time after the sale. The defendent still has the 

defense of normal wear, tear, and deterioration of the 

product as the cause of the accident rather than the 

existence of an alleged defect in the product at the time 

of sale.7^ 

78 Prosser, op. cit., p. 23. 



CHAPTER IV 

SUMMARY OF FINDINGS 

The cost to society of injuries from consumer 

products—amounting to several billion dollars a year in 

time lost, care of injured patients, physical or mental 

distress, and property damage—is a true, awesome, and 

embarrassing fact. Efforts of industry, sanctions of the 

common law, and existing Federal programs have proven to 

be inadequate in terms of providing ample consumer protec

tion. State, local, and voluntary agencies lack the 

authority to issue uniform regulations and mandatory 

standards and have too few resources from which to gather 

and distribute basic information about product hazards.^ 

The result of mass production, mass distribution, 

and mass advertising has been an almost infinite amount 

and variety of consumer products. Considering the immense 

size of American industry and the numerous variety of pro

ducts manufactured each year, American industry has per

formed a surprisingly admirable job in attempting to produce 

non-defective products. However, despite the increase in 

•̂ Louis R. Frumer, and Melvin I. Friedman, Products 
Liability (New York: Matthew Bender and Co., 1971), 
Appendix E, p. 437. 

^Mary Gardner Jones, "Business Can Stand Guard for 
the Consumer," Nation's Business, LVII (Nov., 1969), 52-54 
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•̂ Ella Graubart, Yesterday' s Laws and Today' ŝ  
Accidents (Pittsburgh, Penn.: The Boxwood Press, 1963), 
p. 1. 

4 

(New York 
F. Reed Dickerson, Product Safety i_n Houh-ehold [^rsr4.L 
I The Bobbs-Merrill Company, Inc., 1968), p. l-»6. 

^Arthur C. Fatt, "How Much Help Do Consumers r̂ec-d 
From Government," Advertising Ago, XXXIX (19b8), 51. 
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piSicas and wages, safety and quality in products has not 

kept pace-with the demands of society.^ Even the best-

intentioned programs of industry advocating safety and 

quality fall afoul of the forces of competition. When 

safe design must compete with eye appeal, pushbutton 

convenience, and low production cost, it is not surprising 

that safety may be compromised or even disregarded.^ 

Understandably, when industry markets products which If 

are not "defective" or "unreasonably dangerous," there is 

no need for governmental action or judicial intervention. rj 

Yet, when "defective" or "unreasonably dangerous" products 

are produced and marketed due to neglect of safety factors, 

to the inadequacy of legislated standards, or to the failure 

of some few manufacturers to meet voluntary standards, 
5 

then Federal action and judicial intervention is required. 

It is the role of the Federal government to encour

age movement toward and active concern with product safety, 

to promulgate and oversee compliance with established and 

legislated safety standards, and to regulate those who 

unreasonably violate their duty to produce safe products— 

I! 
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all this without upsetting the creative and innovative forces 

of the free enterprize system.^ This responsibility of the 

Federal government has not been fulfilled primarily because 

modern technology and mass marketing have superseded, more 

than a century ago, that economic environment which molded 

our present legal conventions. These conventions, which 

bind many court decisions and legal codes, were formed when 

young and growing industries needed protection against 

harassment. Today, however, it is the consumer who is 

relatively defenseless against unsafe and defective pro

ducts, while the manufacturer is better able to correct 

defects and defend himself against claims of injury.*̂  

The contemporary consumers, having been subjected 

to the distortions and inequalities of the economic environ

ment, are now becoming discontented and are demanding and 

expecting more, in terms of positive change, from both 

government and industry. This discontent has been a function 

of irritation and resentment, derived primarily from product 

proliferation, technological complexity, increasing market 

impersonalization, difficulty of price and quality 

^Frumer and Friedman, op. cit., p. 438. 

^Mary Bennett Peterson, Tha Regulated Consumer 
(Los Angeles: Nash Publishing, 1971), pp. 2-4. 

r • 



108 

comparisons, and deceptive, misleading, and generally 

uninformitive aspects of advertising and packaging. 

These various causes of discontent, coupled with 

rising expectancy and increased consumer education and 

incomes, have made the consumer more aware of his "rights" 

as a consumer. The consumer's increased awareness of his 

plight has been the basis for the recent upsurge of interest 

in consumer protection. And, this interest has manifested 

itself in the creation of both formal and informal institu

tions for the purpose of translating the consumer's 

discontent into effective pressure, by means of exposing 

and publicizing problems and products, providing better 

information to the consumer, and lobbying for better and 

necessary legislation. 

One formal institution established to study the 

plight of the consumer and to make recommendations on the 

basis of its findings to Congress is the National Commission 

on product Safety, appointed by President Lyndon B. Johnson 

in 1968. The Chairman of the Commission, Arnold B. Elkind, 

in a report of findings and recommendations spoke about the 

need of increased consumer protection through governmental 

action: 

^Stanley E. Cohen, "Growing Consumer Upheavel 
seen as Aspect of Fast Changing Society," Advertising Age. 
XL (Dec. 8, 1969), 20. 
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; When it authorized the Coromission, Congress 
recognized that modern technology poses a threat 
to the physical security of consumers. We find 
the threat to be bona fide and menacing. More
over, we believe that, without effective govern
mental intervention, the abundance and variety 
of unreasonable hazards associated with consumer 
products cannot be reduced to a level befitting 
a just and civilized society. 

Rhetoric, educational campaigns, piecemenal 
legislation, and appeals to conscience serve 
the useful function of mitigating the fallout 
of injuries induced by our complex technology. 
But we believe. Oh the basis of the evidence 
presented to us, that a concerned government can 
and should provide a continuing system to assure 
that our great technological resources are used 
to protect consumers from unreasonable product 
risks. 

Perhaps a case can be made for the accept
ability of wilful personal risk-taking by an 
occasional well-informed consumer, but there is 
no justification for exposing an entire populace 
to risks of injury or death which are not necessary 
and which are not at the option of the producer 
but as a matter of right to the consumer. Many 
hazards . . . are unnecessary and can be eliminated 
without substantially affecting the price to the 
consumer. 

Unfortunately, in the absence of external 
compulsion it is predictable that there will 
continue to be an indecent time lag between 
exposure to a hazard and its elimination. Other 
advanced nations apparently have discovered this 
flaw in the output of competitive free enterprise 
and have made safe products an ongoing governmental 
objective.^ 

The Coimnissioner, having spoken about the need for better 

and more effective governmental action to protect the con

sumer, commented later in the report that: 

This report proposes means which afford 
American industry an opportunity to progress 
voluntarily toward product safety and which, 

^Frumer and Friedman, pp. crt., Appendix E, p. 307 
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at the same time, should guarantee a new dynamism 
to that effort. Our suggested procedures are 
equitable to the consumer and producer alike. The 
goal is clear. This Nation's safety standards and 
practices must have an exemplary quality consistent 
with the primacy of American technology. 

The operative processes responsible for the 
unacceptable conditions we found are truly 
impersonal. ProducerSr sellers, and buyers have 
been trapped by complex economic forces which 
have been understood by too few and addressed 
all too seldom. 

A major concern of our recommendations has 
been to provide government with an adaptive 
instrumentality for protecting the consumer from 
product hazards for a reasonable time to come. 
The historic stream of product safety flows 
swiftly and erratically. The quality of pro
tection appropriate at a given time depends on 
technology, the economy, and the temper of our 
humanitarian concern. If acted upon, this . . . 
will be a beginning to an era of consumer pro
tection rather than an end to our endeavors.•'•̂  

In the recommendations of the National Committee on 

Product Safety, the Commission issued to Congress the 

following comment as one of several means to accomplish 

the goal of consumer protection: 

5) Fair Compensation for Injury-

Wa recommend that tha doctrine of strict tort 
liability be applied uniformily in state and 
Federal courts to enable a consumer injured 
by a product . . . to obtain fair compensation 
. . . (and) right to redress for injury. •̂•'• 

It v/as the objective of this paper to show that the 

doctrine of strict product liability, as one theory of 

products liability, is a means of consumer protection. 

l^Ibid., p. 308. 

^^Ibid., p. 442. 
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especially as it applies to the injured consumer. This 

specific doctrine of products liability, being new and not 

presently mature, has come to the forefront of products 

liability litigation. One vrriter stated that the 1960's 

were a decade of revolution in products liability, and the 

1970's will be a decade of refinement and extention of the 
12 doctrine of strict product liability. Even though the 

courts will be wrestling with this doctrine for years to 

come, its present acceptance by the American Law Institute 

has already revealed its great potential for protection. 

In the few short years since it was recognized as a means 

of consumer protection, it has become the most forceful 

and explosive weapon available to a plaintiff in a products 

liability case. However, as is the case with any law, there 

are those strengths and weaknesses inherent in its applica

tion, and these factors must be considered in determining 

its adequacy and effectiveness. 

Strengths of the Doctrine 

The widespread adoption of the doctrine of strict 

product liability, as set forth by the Restatement (Second) 

of Torts and as expanded by judicial interpretation over 

time, allows the consumer to avoid some of the traditionally 

^2wi]liam H. Carmicheal, "Strict Liability in Tort— 
An Explosion in Products Liability Law," Drake Law Revic-i' 
XX (June, 1971), 574. 
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troublesome aspects of the law, such as contributory 

negligence, due care, and privity. The burden of proof to 

the consumer is eased somewhat; he must show that his 

injuries resulted from a product which was defective when 

it left the seller's control. This defect may be in the 

design, the construction, or the inadequacy of accompanying 

warnings and instructions. Not only does the doctrine 

possess these qualities which tend to ease efforts of 

litigation and redress but, also, its existence accomplishes 

several other purposes. 

One purpose which partially coincides with the ease 

of litigation and redress is that the doctrine of strict 

product liability is flexible in application. When public 

safety has been threatened, and persons have been injured, 

the courts should have the flexibility to deal with those 

delinquencies of either the individual manufacturer or an 

entire industry. Also, some injuries even though infrequent 

may be lethal, while other injuries may be minor but numerous 

in incident. Some violations may be familiar and chronic, 

others novel and intermittent. This aspect of flexibility 

allows the court alternative approaches by either setting 

a standard for a specific industry or product, or by 

allowing judicial proceedings to be directed at those 

special or unusual cases as circumstances require. This 

•̂ F̂rumer and Friedman, op. cit., Appendix E, p. 438. 
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application of strict product liability to a product lia

bility case is one means of allowing or delegating the court 

with the responsibility of keeping pace with the ever 

changing social structure and needs of the consuming public. 

Another purpose accomplished by the application of 

strict product liability is that it beco.mes a mechanism 

for reducing or deterring the production of dangerous and 

hazardous products. Once management realizes that they 

are responsible for any defective design, construction, or 

manufacture, especially in the form of damages to be paid 

to a consumer, this will have the effect of making the 

manufacturer-producer more responsible and responsive to 

the needs of the consumer. It will help to set priorities 

for action and to evaluate the relative efficiency of 

various methods of injury prevention. The duty of the 

manufacturer to the consumer, as provided for by the doctrine 

of strict liability, will force and encourage the manu

facturer to develop a set of information and production 

systems which detect risks, appraise them, and lend support 

to the prevention of injuries associated with the various 

consumer products. These systems will require the testing 

of products for safety in advance of marketing, since many 

new or innovative products using untried materials end 

designs may expose consumers to unfamiliar hazards. In 

summary, such a statutory means of allowing redress, as 
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that of strict product liability, will add powerful private 

support to public safety programs. 

Weaknesses of the Doctrine 

A major weakness of the doctrine of strict product 

liability is that it does not provide for the incident of 

slight injury or the near-miss, which in many instances 

may be as important as a calamity. Even though the doctrine 

does allow a great deal of flexibility in usage and inter

pretation, it does not provide for the recall of potentially 

dangerous products or for an injunction of sales when 

circumstances warrant, even when adequate proof is 

established. 

Another weakness is that of the over-crowding and 

burdening of the courts with those cases concerning products 

liability litigation. As the doctrine of strict liability 

has progressed and expanded within the last decade so have 

the number of cases placed on the courts' dockets. Already 

this burden of cases has placed a great hardship on the 

court system. One writer relates this congestion of the 

courts as being indicitive of the weakness of the doctrine, 

since it allows anyone with a minor injury and a que:;.tion-

able complaint to bring suit against the producer of the 

product; when only those who are seriously injured, 

possessing a valid claim, and sufficient proof should bo 
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14 allowed recovery. In rebuttal, another author commented 

that this fact alone exemplifies how the seriousness of the 

problem has been grossly underestimated, the widespread 

incidence of consumer injury, and how strongly consumers 

desire redress for injuries resulting from defective 

products.15 

In essence, the doctrine of strict product lia

bility as a means and method of consumer protection is not 

the Utopian form of consumer protection, nor is it an 

impeccable or sublime litigative instrument; but, it is 

hopefully one step forward in the attempt to devise a 

fair, workable, and practicable procedure for the protection 

of the American consumer. 

^^Robert E. Keeton, "Assumption of Product Risks," 
Southwestern Law Review, XIX (1965), 61. 

l^Dix W. Noel, "Recent Trends in Manufacturers' 
Negligence'as to Design Instructions, or Warnings," 
Southwestern Law Journal, XIX uy^rjj, *»3. 
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