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ABSTRACT 

This dissertation examines England's transition from a 

system of criminal law enforcement that relied on individual 

initiative to one that relied on state-centered institu

tions. Between 175 0 and 183 0, London experienced a 

confluence of events, and ideas, that promoted new goals for 

law enforcement. The prevention of crime, not only its 

punishment, became an achievable goal. Reform of the crimi

nal was another. Efficiency, effectiveness, and, humanity 

combined to push England's governors toward a more rational, 

more enforceable code of law. 

The governmental evolution began in the magistrate 

courts of mid-eighteenth century London, but gained its 

strength in the next eighty years from publicity. Henry 

Fielding, a magistrate at Bow Street Public Office and a 

noted author, used his literary skills to promote reform of 

the police. He argued that a salaried, professional police 

could prevent crime in the Metropolis. Successive reformers 

molded Fielding's ideas into a coherent plan for police. 

The Metropolitan Police Improvement Act (182 9) was the 
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result. The "Bobbies" were a product of the transformation 

of the police idea from pamphlet to Parliament. 

Reformers attacked the logic of the law as well. In 

order to deter criminals, England's Parliament had passed 

hundreds of acts that called for the punishment of death, 

but her courts seldom enforced those sentences. Reforms 

that created proportional sentences in lieu of England's 

infamous "Bloody Code," were driven by humanitarianism and 

by calls for efficiency and consistency from the 1760s. As 

another element in promoting a "system" of criminal justice, 

law reform and the creation of the penitentiary joined with 

the goal to create police. 

Historians often view the creation of the police as 

separate from legal and penal reform. The three are intri

cately related. Reformers' and pamphleteers' messages for 

reform joined law reform to a general plea for modernity. 

Reform of criminal justice proceeded slowly between 1750 and 

1820, but after 1820, arguments for efficiency, rationality, 

and humanity made reform remarkably easy. Members of 

Parliament had accepted a changed rationale for government 

that foreshadowed the "liberalism" of some eras in the 

nineteenth, and twentieth, centuries. 
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CHAPTER I 

INTRODUCTION 

Crime, or society's response to its criminals, is one 

feature by which historians measure the development of 

"government" and, perhaps, the civility of a people. The 

English have long celebrated their criminals. They and the 

tourists welcomed to England's shores admire their police as 

well. The English are proud of their role as the creators 

of a system of criminal apprehension and adjudication 

adapted, imperfectly, to an urban world. The Metropolitan 

Police Force created in 1829 claims pride of place as the 

world's first modern police force. But the Metropolitan 

Police were not sui generis enforcers of English law. The 

Bobby was the last part of an administrative response to 

crime begun two generations earlier in England. Reformers 

acted, they believed, to defend civilized order against the 

criminal disorder that was crime. 

The evolution of the government's participation in 

criminal law began in London's magistrate courts in the mid-

eighteenth century. By the end of the century, it extended 

to include the jails, and it addressed the problems of 



policing a growing urban population. Changes in court pro

cedures and substantive law made necessary corresponding 

changes in England's jails. By creating a system of 

criminal law that included prisons, Parliament changed the 

mission of policing in the Metropolis. A broad trend away 

from amateurism to professionalism in law enforcement was 

the most striking feature of the change in London's policing 

between 1750 and 1830. Full-time criminals created strain 

on part-time enforcers in the courts, in jails, and in the 

constabulary. The interdependence of re-gulation of crime 

and courts, prisons, and police provided the reasons for and 

the means of administrative change. Centralization of cri

minal law policy is the subject of this study. 

Historians of British crime have examined aspects of 

the administrative revolution that led to the modern crimi

nal justice system. Victor Bailey describes two main 

interpretations that prevail in works on crime. The first 

is the "Consensus" or "Whig" view. Reformers of Britain's 

policing strove to create a public and parliamentary 

consensus to support professional policing. "[S]tatist 

Utilitarians" forwarded their reforms "with a benign regard 

for public interest" undeterred by hostility to reform 



within the ruling classes. Consensus histories generally 

attribute the development of the police force in 182 9 to 

increasing crime rates in the eighteenth century, caused by 

a breakdown in traditional moral values. Victorian histo

ries of crime in the Metropolis display this view fully. 

Luke Owen Pike's monumental A History of Crime in England 

(1876) described changes in the laws of England as nothing 

less than the "progress of civilization." He sprinkled his 

history with anecdotal accounts of the "torture and confes

sions of Fawkes" after the abortive Gunpowder Plot and 

virtually every event before and after. Percy Fitzgerald's 

Chronicles of the Bow Street Police-office (1888) narrated 

the colorful history of the famed Bow Street Public Office 

and its most famous magistrates, Henry and Sir John 

Fielding. Bow Street was a prototype of the new policing 

ideas in mid-eighteenth century London, and Fitzgerald 

promised the "benevolent reader" an entertaining account of 

"[tjhe 'Humours' of the Police Court." A loose narrative, 

long on lurid anecdotes but short on analysis, echoed Pike's 

approving tone.^ 

^Luke Owen Pike, A History of Crime in England, 
Illustrating the Changes of the Laws in the Progress of 



Consensus histories assumed that police developed "in 

the conjunction of demography with the processes of urban

ization, and both are tinted with a particularly ideological 

conception of law." Here, at least, the Whig historians 

stand on firm ground. Increasing pressure from citizens 

confronted with rioters and mobs made reform more palat

able .2 

The Whig or Consensus view did not decline with the 

advent of more rigorous historical methodologies. 

Twentieth-century Whig historians maintain the positive view 

of state action in the amelioration and enforcement of 

criminal law in the 1700s. Charles Reith, author of numer

ous histories of London's police, is especially critical of 

the ignorance of its beneficiaries, rich and poor. 

Civilisation, vol. 2: From the Accession of Henry VII to the 
Present Time. Patterson Smith Reprint Series in 
Criminology, Law Enforcement, and Social Problems, no. 19, 2 
vols. (1873-76; reprint, Montclair, NJ: Patterson Smith, 
1968), 2:vii; Percy Fitzgerald, Chronicles of the Bow 
Street Police-office. 2 vols., Patterson Smith Reprint 
Series in Criminology, Law Enforcement and Social Problems, 
no. 13 6 (London: Chapman and Hall, 1888; reprint, 
Montclair, NJ: Patterson Smith, 1972). 

^Michael Brogden, The Police: Autonomy and Consent 
(London: Academic Press, 1982), p. 47. 



The British police institution was made 
not by, but in spite of, the British people. 
It is almost solely the product of person
alities . . . whose single-mindedness in 
vision, ideals and purpose was brought 
eventually . . . to practical adaption in 
the shape of the British police as we know 
them today.-̂  

The heroic reformers, motivated by what would later be 

termed utilitarianism, created the institution "for

tuitously, unconsciously, without definite and detailed 

plan." Reith does acknowledge the opposition of the proper

tied and poor to the police. The Metropolitan force "had 

the rare effect of uniting all classes and political parties 

at a time when the country was more than usually riven by 

class and party conflict."^ 

Reith and fellow police enthusiast Patrick Pringle were 

influenced by the World War II example of totalitarianism 

set by wartime Germany and in the Soviet Union. Pringle 

specifically denies the "Communist view" of police as 

^Charles Reith, The Blind Eye of History: A Study of 
the Origins of the Present Police Era (London: Faber and 
Faber Limited, 1959), p. 131; Reith, British Police and the 
Democratic Ideal (London: Oxford University Press, 1943); 
and Reith, The Police Idea: Its History and Evolution in 
England in the Eighteenth Century and After (London: Oxford 
University Press, 1938) . 

^Reith, The Blind Eye of History, p. 130. 



"hirelings of the enemies of the proletariat." He cites the 

formation of police in 1829 "in defiance of the property-

owning capitalists" as his proof of the silliness of such 

claims.^ Pringle wrote many histories of policing in the 

eighteenth-century. The most enjoyable is a biography of 

the Fieldings written for juvenile readers. Pringle covers 

the same ground as Reith, but the tone is far less torrid.^ 

Former Metropolitan policeman Donald Rumbelow maintains the 

chatty tone of the Whigs in his ambitious history of police 

from the sixteenth through the nineteenth century.'' Police 

preserved society from "uncontrollable crime and mob vio

lence, " and the "naive and uncritical" narratives trace the 

progress toward efficiency after 1829.^ 

^Patrick Pringle, Hue and Cry: The Story of Henry and 
John Fielding and Their Bow Street Runners (London: William 
Morrow and Company, 1955), p. 12. 

^Patrick Pringle, Henry and Sir John Fielding: The 
Thief-Catchers. People from the Past Series, No. 11, ed. 
Egon Larsen (London: Dennis Dobson, 1968); idem. The Thi^f-
Takers (London: Museum Press, 1955) . 

^Donald Rumbelow, I Spy Blue: The Police and Crime in 
the City of London from Elizabeth I to Victoria (London: 
Macmillan Press, 1971). 

^Clive Emsley, Policing and Its Context. 1750-1870 
(New York: Schocken Books, 1983), p. 4. 



Historical whiggism is not limited to police develop

ment. Histories of legal and penal reform exhibit this 

tendency to whiggism, often just as polemically. Pike blends 

policing and law in his History, and Leon Radzinowicz' 

prodigious scholarship in legal, penal and police reform is 

uncritical. Radzinowicz's detailed studies, while following 

perhaps too closely Macaulay's maxim that "the history of 

England is the history of progress," serve as resources 

through the sometimes confusing maze of legislation.^ David 

Phillips rightly identifies Radzinowicz' multi-volume A 

History of English Criminal Law (1948-1986) as an excellent 

source for recitation, if not necessarily for analysis. ̂° 

^Leon Radzinowicz, A History of English Criminal Law 
and Its Administration from 1750. vol. 1: The Movement for 
Reform; 5 vols. (London: Stevens and Sons Limited, 1948-
1986), p. V. 

'̂ °See Leon Radzinowicz, A History of English Criminal 
Law and its Administration from 1750. 5 vols. (London: 
Stevens, 1948-1986); See also Leon Radzinowicz and Marvin 
E. Wolfgang, eds. Crime and Justice. 3 vols. (New York: 
Basic Books, 1971-1977) ; David Philips, " 'A Just Measure 
of Crime, Authority, Hunters and Blue Locusts': The 
'Revisionist' Social History of Crime and the Law in 
Britain, 1780-1850," in Social Control and the State, eds. 
Stanley Cohen and Andrew Scull (New York: St. Martin's 
Press, 1983), p. 51. 
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Perhaps the strangest aspect of Consensus histories is 

the silence of most authorities on penal reform. Radzinowicz 

includes prisons in his works, but J. M. Beattie notes that 

little empirical knowledge exists for prison populations and 

conditions in the reform period from the 1770s until Gaols 

Acts of 1823 and 1824 required statistical reports from jail 

overseers. Surprisingly, John Howard's State of the Prisons 

in England and Wales (1777) remains the best primary source 

on the misery of incarceration in England's jails prior to 

the 1820s. Perhaps prison reform does not reflect the 

standard of enlightened administration appropriate to the 

Whig interpretation of eighteenth- and nineteenth-century 

changes in other areas of law enforcement. Amelioration of 

conditions was slow, and the mission of rehabilitation was 

not a clear victory for reformers.^^ 

Although they lack rigorous analysis of changes in 

English law enforcement for the eighteenth and nineteenth 

centuries, the Consensus histories forward a plausible view 

^̂ J. M. Beattie, Crime and the Courts in England: 
1660-1800 (Princeton: Princeton University Press, 1986), p. 
54 8; John Howard, State of the Prisons in England and 
Wales (Warrington: William Eyres, 1777) . Numerous primary 
sources for this project are related to penal reform, but 
few exist that describe the results of improvements. 



of policing, at least from the point of view of the reform

ers. The police served as guardians of public morality, and 

the adulation that they and the courts received from the 

pens of the Consensus historians served to reinforce that 

heroic role. The Consensus group does not, however, always 

consider the social role that the police played in trans

forming the lives of individuals, for better or worse, in an 

urban environment. 

Alternatively, other historians have emphasized the 

targets of reform, the criminal and the poor, rather than 

the governmental and administrative reformers. Not surpris

ingly, these scholars have arrived at a different 

conclusion, grounded in a "Conflict" view of historical 

causation, to explain criminal policy reform in the eigh

teenth and nineteenth centuries. This new generation, 

influenced by E. P. Thompson's revolutionary The Making of 

the English Working Class (1963) , describes reform of law, 

penal policy and policing as a process based in class 

conflict. ̂^ The Conflict view, like the Whig historical 

interpretation, is inherently ideological, but uses Marxist 

^̂ See E. P. Thompson, The Making of the English 
Working Class (New York: Pantheon Press, 1963). 
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theory for its paradigm of class antagonism. Changes in the 

definition of law's purpose enforced the values of the 

propertied class against a tradition of pre-industrial 

privileges held sacred by the "people," as industrial and 

commercial revolutions changed society's definitions of 

"deviance." Peter Linebaugh, a strong proponent of the 

Conflict view, states his position with force in his discus

sion of the growth of capital statutes throughout the 1700s: 

History by the neck gives us a history 
of the eighteenth-century class struggle 
that includes both the expropriation of 
the poor from the means of producing (re
sulting in 'urbanization') and the 
appropriation by the poor of the means of 
living (resulting in 'urban crime').^^ 

Linebaugh asserts that public executions at Tyburn were 

public expressions of the "urban contention between the 

classes." He makes his case that "the organized death of 

living labour (capital punishment) and the oppression of the 

living by dead labour (the punishment of capital)" increased 

during the eighteenth century.̂ '* But he does not grant that 

^^Peter Linebaugh, The London Hanged: Crime and Civil 
Society in the Eighteenth Century (Cambridge: Cambridge 
University Press, 1992), p. xxi. 

"Ibid., pp. xv-xvii, passim. 
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as secondary punishments gained in popularity throughout the 

eighteenth century, executions declined overall. Linebaugh 

cannot then stand rigorous examination. He and other 

Conflict historians fall victim to the same sort of errors 

made by the polemicist Consensus historians. Linebaugh does 

not adequately explain evidence indicating that many reform

ers understood the expropriation of the poor, and that they 

tied their reforms in criminal law to social welfare adjust

ments that, they believed, would lessen the specter of the 

gallows. 

More appealing is Douglas Hay's argument that the 

criminal law and police of England before and after reform 

contained an ideology of law "crucial in sustaining the 

hegemony of the English ruling class."^^ Police were unnec

essary so long as propertied Englishmen had a "fat and 

swelling sheaf of laws which threatened thieves with death." 

But by the eighteenth century, the "policy of terror" asso

ciated with capital punishment worked in favor of the 

^^Douglas Hay, "Property, Authority and the Criminal 
Law, " in Albion's Fatal Tree: Crime and Society in 
Eighteenth-Century England, ed. Douglas Hay, et al. 
(London: Allen Lane, Penguin Books, Ltd., 1975), p. 56. 
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condemned. Pardons, prosecutorial lenience, technicalities 

of the law and use of secondary punishments reduced the 

probability of a trip to Tyburn's gallows. Criminal law 

reformers argued that convictions for felony crimes would 

increase if the sentence was proportional to the crime. 

Hay makes a convincing case for his version of Conflict 

history. ̂^ 

Hay's explanation of an ideology that united 

eighteenth-century propertied and poor under the law is one 

springboard for the work of John Brewer and John Styles. 

Brewer's studies of popular politics during the eighteenth 

century add another dimension to the debate over the expec

tations of "people" from government. His and Styles' edited 

collection, addressing the relations between law and An 

Ungovernable People (1980), include studies of radical 

expectations from law at mid-century and conflicts over what 

comprised "order" in the seventeenth century. ̂"̂  

16 Ibid., pp. 18-23. 

^̂ John Brewer and John Styles, eds. An UngovernabTp 
People: The English and Their Law in the Seventeenth anH 
Eighteenth Centuries (London: Hutchinson, 1980) . 
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Another important contribution from the Conflict school 

centers around the role of the crowd and political protest 

in the eighteenth century. Eric Hobsbawm's work on social 

banditry as an accepted form of pre-industrial protest in 

Bandits (1981) and the dual revolution thesis of his seminal 

The Age of Revolution: 1789-1848 (1962) explore the conflict 

between classes emerging by the 1700s. His collaborative 

work with George Rude on machine-breakers in the nineteenth 

century and Rude's work on social protesters transported to 

Australia after 1788 touch on a phenomenon addressed in some 

detail below. The importance of public opinion became 

increasingly clear as the reformers of 1750 to 183 0 changed 

the criminal law.^^ 

In the area of penal policy, Michel Foucault examines 

the twin goals of punishment and rehabilitation in the 

modern prison. ̂^ Michael Ignatieff identifies a tendency 

^^E. J. Hobsbawm, Bandits, rev. (New York: Pantheon 
Books, 1981); E. J. Hobsbawm, The Age of Revolution: 178 9-
1848 (London: Weidenfeld and Nicolson, 1962); E. J. 
Hobsbawm and George Rude, Captain Swing (New York: 
Pantheon Books, 196 8); George Rude, Protest and Punishment• 
the Story of the Social and Political Protestors TransportpH 
to Australia. 1788-1868 (Oxford: Clarendon Press, 1978). 

^^Michel Foucault, Discipline and Punish: The Birth nf 
the Prison, trans, by Alan Sheridan (New York: Pantheon 
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in eighteenth-century reformist thought that "defined crime 

as part of a wider pattern of insubordination among the 

poor." The penitentiary was thus "a functional response to 

a specific institutional crisis" representing "the hierar

chical, obedient, and godly social order."^° The goal of 

punishment was justice and reform. Both works represent the 

best of contemporary Conflict accounts of the impulses 

behind the prisons. 

A useful combination of the Consensus and Conflict 

dichotomy of historical writing on policing could be an 

extension on an "enlightened statist" grouping that combines 

the advantages of the Conflict and Consensus groups.^^ 

J. M. Beattie and Palmer represent a coherent, logical 

compromise between the ideological extremes offered by 

Conflict and Conflict historians. Both treat their 

respective topics, crime and courts and police, to rigorous 

examination of sources, empirical evidence, and a wide range 

Press, 1977). 

2°Michael Ignatieff, A Just Measure of Pain: The 
Penitentiary in the Industrial Revolution. 1750-1850 (New 
York: Pantheon Books, 1978), p. 84. 

2ipalmer, Police and Protest, p. 7. 
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of secondary sources. The main fault of Beattie's and 

Palmer's recent studies is that they do not attempt to 

coordinate the whole spectrum of reform in criminal policy 

for Britain's administrative structures. Beattie describes 

the ideological and practical concerns molding reform in the 

eighteenth century. Crime provides a glimpse of the "behav

ior of ordinary men and women" and of the function of law as 

a "social institution" influenced by the public's judgment 

of its legitimacy.^^ Palmer's compares policing in England 

to that of occupied Ireland, where police needs reflected 

clear political objectives not necessarily applicable in the 

South. Palmer asserts that the development of the Metropol

itan Police owed something to its creator's experiences in 

Ireland. Robert Peel's tenure as Irish secretary preceded 

his first term as home secretary. He helped create the 

Peace Preservation Police in Ireland, the nucleus of the 

Royal Ulster Constabulary, formed in 1867.^^ 

Police and Protest in England and Ireland. 1780-1850 

(1988) argues that the Metropolitan Police was created to 

22Beattie, Crime and the Courts, pp. 3, 8 

23palmer, Police and Protest, p. 29. 



16 

maintain social order against political criminals. Elites 

feared workingmen's crowds and radical politics more than 

the police that they had successfully resisted since the 

1780s. The "stridency of the laboring classes," identifi

able after the Gordon Riots of 1780, increased over the next 

forty years.̂ '̂  Combined with more traditional causes, this 

stridency created enough fear for the propertied to sacri

fice some of their notions of "liberty" in favor of security 

in 1829. 

Historians of England often identify the early nine

teenth century the beginnings of an "Age of Reform." True, 

a Parliament and private realm devoted to "improvement" did 

enact many economic, political, and social reforms during 

this period. But the process of change was evident in 

England from at least 1750. The bibliography of crime 

provides ample evidence of the reformist tendencies of the 

last half of the eighteenth century. 

The actions of criminal law reformers in the 1700s 

raise an important methodological point. Reformers in 

London exposed, then attacked, crime. Their methods were 

24 Ibid., pp. 9, 30 
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strikingly similar to a model described by historian 

S. E. Finer. According to Finer, nineteenth-century utili

tarians instigated and managed Benthamite reform by a 

threefold process of "irradiation, suscitation, and perme

ation" between 1820 and 1850.^^ But it is worth noting that 

Jeremy Bentham's A Fragment on Government made its first 

published appearance in 1776, thus the potential model for 

reform described by Finer had a long life prior to 1820. As 

a general description of a process of administrative change, 

however. Finer's model applies equally well to reforms 

related to crime dating from at least the 1750s. Thus, 

while Finer identified the methodology with nineteenth-

century utilitarianism, the method was in use well before 

the "Age of Reform." It is even possible to assert that 

Jeremy Bentham himself, as a participant in the debate over 

the causes of and solutions to crime from the 1770s, fla

vored some of his later theories with assumptions gained 

from his exposure to the debate over penal and legal reform. 

Bentham's long career as a theoretical gadfly might have 

2̂ 5. E. Finer, "The Transmission of Benthamite Ideas, 
1820-1850," in Studies in the Growth of Nineteenth-Century 
Government, ed. Gillian Sutherland (London: Routledge & 
Kegan Paul, 1972), pp. 11-32. 
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provided a transmission point and continuity between 

eighteenth- and nineteenth-century reformism. 

Another point raised by the actions of criminal law 

reformers in the eighteenth century is related to their 

methodology of reform. What conditions created the impulse 

for reform: ideas or circumstances? The examples offered 

here for the eighteenth-century support a safe, but nonethe

less plausible, answer. Both were indispensable. 

Most of the reformers of the late 1700s were not social 

theorists. They were magistrates, and citizens of London's 

boroughs who expressed intimate knowledge of and concern 

about intolerable increases in crime. Was crime truly worse 

than in previous eras? Or had critics' expectations for 

society changed as a result of new theories of social man

agement spilling into the courts, onto the floor of the 

House of Commons or into the pamphlet press? Did "informed 

opinion" based on secular or religious beliefs enter the 

process of reform? 

A. V. Dicey correctly joins changes in law to the 

pressure of ideas held by the public in his seminal Lectures 

(1914) .̂^ But Oliver MacDonagh charges that Dicey 
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"intellectualiz [ed] the problem" of why a governmental 

revolution occurred in nineteenth-century England.^'' 

MacDonagh did not reject the possibility that the dissemina

tion of ideas aided in the "legislative-cum administrative 

process" of reform, but he discounts the role of new ideas 

as a controlling influence on reformism. For him, most 

administrative changes "were natural answers to concrete 

day-to-day problems."^^ He describes most administrative 

histories to his day as "self-enclosed" and "ideational in 

bias," or as "interpret[ing] growth in an arithmetical and 

accumulative rather than an organic sense." His five-stage 

model of administrative change attempted to incorporate a 

whole "concatenation of circumstances," political, economic, 

and social, into the process of reform.^^ Practical, hard-

boiled, government officials perpetuated a process of reform 

2̂ See A. V. Dicey, Lectures on the Relation Between Law 
and Public Opinion in England During the Nineteenth-Century 
(London: Macmillan & Co., Ltd, 1914; reprint. New York: AMS 
Press, 1978.) 

^^Oliver MacDonagh, "The Nineteenth-Century Revolution 
in Government: A Reappraisal," The Historical Journal 1 
(1958): 56. 

28ibid., pp. 58, 65. 

29lbid., pp. 56-58. 
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as part of self-generating bureaucracies. MacDonagh has a 

point: the Metropolitan Police formed in 1829 resembled the 

Irish force established in the 1810s when Robert Peel was 

Irish Secretary. "The London reform was probably much more 

a product of Irish experience than of police theorists such 

as Patrick Colquhoun or penal philosophers such as [Jeremy] 

Bentham. "̂ o 

S. M. Finer agrees with MacDonagh's assessment of 

Dicey's limitations, calling Dicey's pronouncements on the 

"all but universal" acceptance of Benthamism the result of 

some "muddled thinking" on what precisely comprised 

Benthamism. Finer's three-stage model incorporates the most 

appealing features supporting Dicey's "thinkers" into a 

refinement of MacDonagh's largely "anti-ideational" model.^^ 

^°01iver MacDonagh, Early Victorian Government. 1830-
1870 (London: Weidenfeld and Nicholson, 1977), pp. 169-170, 
secondary citation in Palmer, Police and Protest, pp. 28-
29. 

^^Finer, "The Transmission of Benthamite Ideas," in 
Studies in the Growth of Nineteenth-Century Government, ed. 
Sutherland, pp. 12-13; MacDonagh, "The Nineteenth-Century 
Revolution in Government," in Historical Journal 1 (1956): 
58-61. The two models are not competing, but rather are 
complementary. Finer seems to have refined his offering 
more fully. 
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Finer blends "ideation" with pragmatism, reconciling Dicey 

to MacDonagh. 

Alan Ryan agrees that Dicey does not adequately de

scribe the process of change, but he does not endorse 

MacDonagh's "anti-ideational" thesis for the nineteenth 

century. Since his subject, John Stuart Mill, was both 

thinker and bureaucrat, Ryan's middling stance in the debate 

over causation is understandable.^^ Such an approach seems 

wise. Over the course of the eighteenth century, ideas and 

circumstances often supported each another, especially when 

crime was the focus of public attention. 

Reformers' concerns about crime and their willingness 

to attempt change touched on one of the theoretical debates 

of the age. They challenged both conservative and radical 

assumptions about the role of government in addressing 

social ills. Reform-minded Englishmen seldom promoted their 

experiments as laboratories to test their own political 

beliefs- Some, like Jeremy Bentham, did, joining ideas to 

^^Alan Ryan, "Utilitarianism and Bureaucracy: The Views 
of John Stuart Mill," in Studies in the Growth of 
Nineteenth-Century Government, ed. Gillian Sutherland 
(London: Routledge and Kegan Paul, 1972), p. 36. 
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action. Others, like Henry and Sir John Fielding (police), 

or John Howard (prisons), or Sir Samuel Romilly (law 

reform), assuredly did not. Reformers described specific 

abuses of law or institutions, supported solutions grounded 

in economic or humanitarian motives, and argued for rational 

enforcement of law. More often, they simply promised their 

supporters order in the streets. If reformers presented 

ideology as a motive, it was bolstered by need. Some combi

nation of ideas and action, necessitated by circumstance, 

thus created a climate hospitable to administrative reform 

in the eighteenth century. It is possible to assign the 

impetus for administrative reform, in criminal policy 

broadly, to reformers encouraged by social theories support

ing change and motivated by the need to address the crime 

"problem" infecting London's streets. 

The "Late Increase in Robbers" described by Henry 

Fielding in 1751 was epidemic, and believable. ̂^ Jurists 

charged with the enforcement of common and statutory law in 

the fast-growing Metropolis found it lacking. Parliament 

^̂ Henry Fielding, An Enquiry Into the Causes of the 
Late Increase in Robbers. &c. with some Proposals for 
Remedying this Growing Evil (London: A. Millar, 1751) 
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was, in part, responsible for the crime wave that alarmed 

these jurists. Since attaining their supremacy by Glorious 

Revolution, the Whigs had designated as crimes behaviors 

traditionally considered as perquisites of labor. Laws 

prohibiting, for example, poaching or industrial thefts were 

responses to increasing pressure brought to bear on 

Parliament by a fast-proliferating propertied class.^^ 

Almost all carried a sentence of death. 

Parliament bore some, but not all, of the blame for 

London's crime rate in the eighteenth century. The 

Metropolis' population increased rapidly throughout the 

eighteenth century. Opportunities for employment in an 

industrializing economy were alluring but often scarce for 

many country folk, many of whom had lost their rights of 

tenantry early in the century. London was ill-equipped to 

absorb these migrants. Housing, street lighting, and 

sanitation were inadequate. Periodic unemployment, economic 

crises, and cycles of war and demobilization during the 

1800s augmented the problems created by a burgeoning 

2̂ See E. P. Thompson, Whigs and Hunters: The Origin of 
the Black Act (London: Allen Lane, Penguin Books, Ltd., 
1975) ; Linebaugh, The London Hanged; and Douglas Hay, 
"Property," in Albion's Fatal Tree, pp. 17-63. 



24 

population. Crime increased with the size and problems of 

the Metropolis. 

The first to see the results of London's growth in 

crime, besides its victims, were its constables and 

magistrates. Ancient statutes charged the constabulary of 

the Metropolis to keep watch over their boroughs. The volun

teers who comprised the watch exercised powers to call all 

subjects to aid them in their pursuit of criminals. The 

"hue and cry" was effective well into the eighteenth cen

tury, at least in the village, where each man knew his 

fellow residents. But in eighteenth-century London, anonym

ity was the norm; busy merchants and idlers alike could (and 

did) ignore the victim's or constable's cry for help. 

If caught, a suspect accompanied the constable to a 

magistrate for questioning. The Metropolis' justices of the 

peace were part-time officials, often selected by patronage 

rather than zeal for the job. The magistrate examined the 

merits of a charge against a suspect. If cause existed, the 

magistrate sent the accused to a jail, usually Newgate, to 

await trial. 

The jails of England were repositories of misery and 

disease. Penal reform initially aimed to create a healthier 
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environment for the accused criminal. Magistrates rarely 

allowed the accused to post bail, so the accused and those 

awaiting punishment by hanging or by corporal punishments 

lodged together. As the century progressed, reformers 

turned their attention to penal reforms which would change 

the jail into a place of rehabilitation. Imprisonment at 

hard labor, an innovation of the eighteenth century, amelio

rated some of the bloody penal code. Reformers' faith in 

rehabilitation heralded a new mission for the jail, and 

secondary punishments necessitated a new rationale of im

prisonment . 

Criminal law weighed heavily toward terrible punish

ment. But judges and juries rarely enforced the death 

penalty in the 1700s. Secondary punishments rationalized 

the system of punishment and bolstered the legitimacy of the 

state to many of its subjects. A loosely-defined doctrine 

of efficiency and regularity of sentencing replaced the 

law's reliance on terror as deterrence. 

Professional police, as the final element of governmen

tal reform in criminal policy, were the most difficult to 

achieve, partly because conservatives feared for individual 

"liberty" if government controlled a centralized police 
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force. Police reform gained popularity slowly, but acceler

ated in the nineteenth century as fears of radical politics 

outweighed fears for liberty. 

This study follows changes in perceptions of the inter

relationship between policing, adjudication, and punishment 

of criminals in the period from 1750 to passage of the 

Metropolitan Police Improvement Act in 1829. Chapter II 

describes London in 1750, using pamphleteers' descriptions 

of their Metropolis and their diagnosis of the causes of the 

crime "epidemic" that seemed to plague London. Chapters III 

through V look at criminal law through the lens of reformers 

Henry and John Fielding and John Wilkes' alternative to 

traditional order. 

Chapters VI through VIII trace changes in all these 

bodies brought about by concerns of myriad groups: secular, 

religious, and political. The pressure of the American 

Revolution from 1776, the French Revolution from 1789, and 

the wars against Napoleon created compelling need to address 

the problems faced by overburdened courts, jails, and con

stables. Reformers such as Samuel Romilly, John Howard, 

Jeremy Bentham, Henry and John Fielding, and Patrick 

Colquhoun did not share the same basis for their belief in 
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the efficacy of improved administration of courts, prisons 

and police. But they shared a basic belief that each unit 

in the law enforcement system could function more 

efficiently if administered in such a way as to regulate 

expectations from the law. If criminals expected to be 

caught, if they expected to be tried by regular rules not 

amenable to personal interpretation by justices, and if they 

expected certain punishment, the benefits of criminal activ

ity would no longer attract. Such idealism was not perhaps 

warranted, but the abiding belief in rationality among 

criminals and rational enforcement by the state was consis

tent with the enlightened optimism of the age. 

Chapters IX through XI examine the culmination of 

reform ideas in the Napoleonic era and continue to the 

triumph of Peel's Metropolitan Police Improvement Act in 

1829. These chapters examine the parliamentary debate on 

how best to adapt England's law to the nineteenth century 

industrialized world. Parliament acknowledged the deep 

interdependence between the courts, prisons, and police 

establishment during this era. Members of Parliament con

cerned themselves with sophisticated solutions to crime that 

were not confined to increasing the power of the state 
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against criminals. Economic and educational reforms, and 

reforms of the poor law gained support from 1815. Deterio

rating social conditions after the Napoleonic Wars, made 

manifest at Peterloo, added urgency to the process of re

form. By 1829 Parliament enacted major reforms of the 

criminal code, passed new regulations designed to promote 

reformation of convicts, and created England's first profes

sional police force. 

It is tempting to draw parallels to contemporary de

bates over crime and punishment in the United Kingdom, the 

United States, and, indeed, throughout the industrialized 

world. The draconian of two centuries ago would feel quite 

at home were they to -listen to debates from Westminster or 

Washington. But the reformers would hear voices sympathetic 

to their hopes as well. Perhaps the endurance of crime says 

more about the perversities of the human condition and 

character than do all the words of either century. 



CHAPTER II 

THE CAUSES OF DISCONTENT 

London, by 1750, was a dangerous place. Subjects of 

the second Hanoverian king sheltered behind thick shutters 

and beneath thickening layers of respectability, protecting 

their property and their lives. Criminals sheltered behind 

an antiquated system of law in which their apprehension was 

unlikely, their punishment unsure, and their reform almost 

unthinkable. London had grown in the previous century, but 

its system of policing, its courts and its jails had not. 

Crime in London had increased as well, both in numbers and 

in the definitions of what society and law defined as crimi

nal behavior. This chapter will trace the decay in public 

order evident to Londoners by the 175 0s and the causes they 

believed contributed to the calamity. 

Londoners found their policing "wanting" by the eigh

teenth century. By then, "the capital presented a scene of 

deepening immorality, of persistent and pervasive theft, of 

occasional outbursts of violent crime."^ As early as the 

^Secondary citation of SP 35/67, f. 14 in J. M. 
Beattie, Crime and the Courts in England. 1660-1800 
(Princeton: Princeton University Press, 1986), pp. 69, 14 

29 
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1670s, the visibility of the poor in London fueled com

plaints about "manifold Corruptions, Abuses and Disorders" 

in the Metropolis. London's Lord Mayor complained in 1674 

that "divers rude and disordered Young-men, Apprentices and 

others" roamed the streets. They continued "to throw about 

Squibs and Fire-works" into coaches despite many prohibi

tions. The resulting "scandal of this once renowned City" 

did "great Dishonour" to the magistracy. The growth of 

gaming houses, playhouses, and especially "dram shops" 

selling genevre (gin) contributed to general disorder in the 

Metropolis. Licensing of public houses and regulation of 

other diversions was ineffective.^ Criticism grew more 

heated in the 1720s and 1730s. 

Some "uproars and mutinies" of the age included tradi

tional expressions of joy--and often discontent--from London 

mobs. Since the reign of Edward VI (1547-53) Parliament had 

passed statutes against "felonious riot." But the statutory 

^London, City of. Court of Common Council, Proclamation 
(17 Nov 1676); London, City of. Sir N. Hooker, Mayor (3 Nov 
1674); London, City of. Sir E. Clarke, Mayor (13 Oct 1697); 
London, Court of Common-Council, Mayor (28 July 1702) 
British Library MS 1851.b2; Patrick Pringle, Hue and C-ry 
The Story of Henry and John Fielding and Their Bow Street 
Runners (London: William Morrow and Company, 1955), pp. 26-
27; London, Quarter Sessions, Guildhall (8 May 1695). 
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division of assembly, rout, and riot enunciated in the 

definitive Riot Act (1714) was, by mid-century, inadequate 

to control this venue for popular expressions of opinion,^ 

Londoners accepted some sorts of riots, such as the 

"Christmas revels" enjoyed by students of the Inns of Court 

or apprentices, chronicled from the reign of Henry VIII. 

Londoners also condoned orderly "preventative" riots pro

testing economic or political conditions such as bread riots 

or the whimsical "Calendar Riots" of 1751.^ They did not, 

however, appreciate the "insolence and daring" of 

eighteenth-century mobs consisting of London's "criminal 

1̂ Geo. 1, s. 2, c. 5 (1714) reenacted statutes against 
riot of 3 & 4 Edw. 6, c. 5; 1 Mary, s. 2, c. 12 and 1 Eliz., 
c. 16. The act required twelve persons, and allowed a one 
hour hiatus between the reading of the preamble and forcible 
dispersement of an assembly formed for violent intent. An 
"assembly" was defined as a peaceful, if seditious, 
gathering. A "rout" included a plan of violent action not 
completed and a "riot" was an assembly that formed a plan of 
violent action and began to act on that plan. The magistrate 
was charged to read the Riot Act, assisted by the 
constables. 

'̂ Thomas Allen, The History and Antiquities of London^ 
Westminster. Southwark and Parts Adjacent. 5 vols. (London: 
Cowie & Strange, 1828), 4:389; 24 Geo. 2, c. 23 (1751) 
brought England in line with the rest of Europe's calendar. 
Rioters complained that they had been robbed of eleven days 
under the act. 
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class." The last category of rioters alarmed civil London, 

and that category was growing alarmingly.^ 

This gloom deepened over the century. Cycles of war 

and demobilization and the continuing presses of economic 

privation and change eroded the ability of an antiquated 

system of law enforcement to meet increasing levels of 

modern crime. Nonconformists, conformists, atheists, and 

utilitarians identified the sources of London's growing 

crime problem with poverty and an impending sense of moral 

decay. Such agreement is surprising, as it comes from such 

diverse sources. 

Observers of London's crime problem by the mid-

eighteenth century identified several sources of discontent. 

Many were, at least indirectly, the consequences of indus

trialization. David Owen estimated that the population of 

metropolitan London increased from 150,000 to more than 

400,000 souls throughout the seventeenth century. Migrants 

came to the Metropolis from elsewhere in the realm searching 

for employment in the growing mercantile economy. "[A]Imost 

^Walter Besant, London in the Eighteenth Century. The 
Survey of London (London: Adam and Charles Black, 1902), p. 
483. 
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catastrophic growth, with its concomitant evils--epidemics, 

food and work shortages, and pervasive filth," stretched 

existing institutions and practices in law enforcement and 

related charity enterprises to the breaking point.^ 

Londoners responded to the prevalence of misery evident 

in the Metropolis with new, concerted charitable efforts. 

Eighteenth-century philanthropists showed a sophisticated 

understanding of the causes of crime. 

The management of the poor, the imposition 
of social discipline and morality, and the 
prevention of crime were all related concerns 
to the propertied classes of London, where the 
concentration and size of problems posed to 
the health of the social order seemed to 
require more active measures of coercion 
than might continue to serve adequately in 
the world of the village and town.'' 

London's "propertied classes" included increasing numbers of 

merchants. Thus traditions of noblesse oblige common to the 

landed classes for centuries easily expanded in the eigh

teenth into a general "richesse oblige." David Owen, 

^David Owen, English Philanthropy. 1660-1960 
(Cambridge: The Belknap Press of Harvard University Press, 
1964), p. 38. 

^Beattie, Crime and the Courts, pp. 624-625. 
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explaining the endurance of private charity in the 1700s, 

argued that English philanthropy was a "force of social 

habit, almost inertia."^ The union of landed and commercial 

wealth provided "a vital source of stability" to the social 

and economic structures of the nation, and this changed the 

nature of private charity, both in its character and its 

targets in the 1700s.^ 

The great innovation of eighteenth-century philanthropy 

was the "joint-stock charity," which pooled subscribers' 

donations for specific purposes. Donors drew from their 

business experience in the age of the British East-India 

Company, applying the principles of joint investment and 

professional management to charity. The motives behind the 

combinations were complex. According to Owen, philanthro

pists in the eighteenth century drew strength from a 

tradition of charity and from a potent mix of religious 

convictions, "a benevolently humanitarian outlook" and 

patriotic sentiment. The three impulses combined in their 

quest to improve the nation's moral and physical health. 

^Owen, English Philanthropy, pp. 15-16. 

^Linda Colley, Britons: Forging the Nation. 1707-1837 
(New Haven: Yale University Press, 1992), p. 56. 
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Philanthropy was a "principal weapon" against unemploy

ment and immorality that "attempted to grapple, sometimes 

hopefully, sometimes desperately, with the evils of the new 

industrial-urban society." ô Donna Andrew discounts Owen's 

assertion that the rise of the joint-stock charity heralded 

"the unprecedented beginnings of a new humanitarianism." 

She instead stresses the practical side of charity. 

Arising in response to specific discontents 
and the needs of a rapidly urbanizing 
commercial center, [changes] were not only 
part of a very long tradition of civic be
nevolence, but also the latest expressions 
of a fifty year period of philanthropic 
experimentat ion. ̂^ 

Michael Ignatieff charges that philanthropy was an "act of 

authority that [created] a linkage of dependency, and obli

gation between rich and poor." Philanthropy was then a 

"political act, embarked upon not merely to fulfill personal 

needs, but also to address the needs of those who rule, and 

those who are ruled. "̂ ^ Owen and Andrew both cite the 

^°Owen, English Philanthropy, pp. 15, 4. 

^̂ Donna T. Andrew, Philanthropy and Police: London 
Charity in the Eighteenth Century (Princeton: Princeton 
University Press, 1989), pp. 45-46. 

^^Michael Ignatieff, A Just Measure of Pain: The 
Penitentiary in the Industrial Revolution. 1750-1850 (New 
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Charity School of the late seventeenth and early eighteenth 

centuries as the first "large-scale venture in associated 

philanthropy" to offer a model for subsequent reformers." 

The Society for the Promotion of Christian Knowledge 

(SPCK) established schools throughout the nation, especially 

in London. The schools offered education in morals and 

practical skills to the poor as a way to reduce the delete

rious effects of unemployment on London's economy and crime 

rate. By 1732, London had 132 charity schools. Twenty-one 

of those were in the Metropolis' poorest areas." The 

charity school movement lost its strength in the 1730s, 

however. Owen blames sectarian squabbles for the drift away 

from educational charities. M. G. Jones cites a more prac

tical concern: workhouses were cheaper to run than schools, 

and after 1723 an Act of Parliament enabled parishes to 

combine funds for construction and maintenance of work

houses . Andrew provides no evidence other than 

"chronological coincidence" for the decline of the charity 

York: Pantheon Press, 1978), p. 153. 

^^Owen, English Philanthropy, pp. 20-31, passim; 
Andrew, Philanthropy and Police, pp. 50-51. 

"Andrew, Philanthropy and Police, pp. 50-51. 
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schools in the 173Os.^^ Both Owen and Jones are correct. 

But the practical humanitarianism expressed through the 

charity schools explains the origins and operations of many 

other eighteenth-century charities. 

The Lock Hospital (1746) for sufferers of venereal 

disease, the British Lying-in Hospital (1749) for expectant 

(poor) mothers, Magdalen Hospital (1758) for "penitent 

prostitutes," Jonas Hanway's Marine Society (1756), and his 

Troop Society (1759) served the patriotic, humanistic, and 

Christian motives of joint-philanthropists.^^ Thomas 

Coram's Foundling Hospital, founded in 173 7, was perhaps 

"the most imposing single monument erected by eighteenth-

century benevolence." Acts of Parliament attest to concern 

about high infant mortality rates and high rates of illegit

imacy in London. From 1718, Parliament allowed parishes to 

seize the property of parents who abandoned their children. 

^^Owen, English Philanthropy, p. 28; M. G. Jones, The 
Charity School Movement: A Study of Eighteenth-Century 
Puritanism (London: F. Carr, 1964), secondary citation in 
Andrew, Philanthropy and Police, p. 50-51; 9 Geo. 1, c. 7 
(1723) . 

^^Andrew, Philanthropy and Police, pp. 65-72; Colley, 
Britons, pp. 87-97, passim; Owen, English Philanthropy, pp. 
14-15, 57-60. 
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By law, parents could be jailed until they provided surety 

to parishes charged to care for their own foundlings. In 

the 1730s, Parliament strengthened the powers of parishes to 

enforce the law against abandonment.^'' But the law could 

only go so far. Coram established the Foundling Hospital to 

improve the health of babies and to teach children skills 

that would enable them to contribute to the nation's economy 

or to its defense. The Foundling Hospital addressed wartime 

need. Coram's "fusion of Christian benevolence with patri

otic and mercantile zeal" attracted 375 subscribers, mostly 

merchants, concerned about the health of London's children. 

Colley adds that concerns with France's larger (Catholic) 

population helped the Foundling's subscription efforts 

amongst stout British Protestants.^^ One patriotic sub

scriber, George II, donated to many of the charities, 

including the Foundling. 

Parliament honored the Foundling with a small annual 

subsidy in 1740. By 1756, the government expanded its 

i^Owen, English Philanthropy, p. 53; 5 Geo. 1, c.8 

(1718); 6 Geo. 2, c. 31 (1733). 

i^Colley, Britons, pp. 56-59, passim; Andrew, 
Philanthropy and Police, pp. 59-60; Owen, English 
Philanthropy. pp. 14-15. 
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contribution to the Hospital to £10,000 annually. From 

1756, members of Parliament asserted a right to control the 

admissions policy of the Foundling and to set regulations 

for its management. At war, again. Parliament was "uneasy 

over losses to the French," thus making depopulation a 

matter of national survival. Despite the marriage of public 

and private responses to this charitable cause, "the follow

ing years [did] not offer an encouraging example of 

cooperation between a voluntary body and statutory authori

ties."^^ The joint-stock charities' pattern of private, 

then public, management served as a precedent, a "pioneering 

force," for reformers. The charities defined the scope of 

public action related to the poor (and thus to crime) in the 

eighteenth century.^° 

Many charities used government to promote their pro

grams of social reform. Societies for the "suppression of 

vice" and "reformation of manners" were formed in the seven

teenth century. The Society for the Reformation of Manners 

1̂ 13 Geo. 2, c. 29 (1740); 29 Geo. 2,(1756); Owen, 
English Philanthropy, pp. 53-56. 

2°0wen, English Philanthropy, pp. 6-7. 
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(1690) formed a "tenuous" or "aberrant" connection to the 

voluntary associations of the joint-stock charities. The 

society relied on paid informers and members infused with 

"well-intentioned zeal" and "armed with sheaves of warrants" 

to direct against offenders "the force of the criminal law." 

Sure enough, prosecutions for "profane swearing," blasphemy. 

Sabbath-breaking, and the like increased in the early eigh

teenth century. Owen cites more than three thousand prose

cutions in 1708 alone. But the society and others like it 

relied on terror, not aid. Charitable guineas increasingly 

went to the charity schools or hospitals, examples of 

applied benevolence, not retribution.^^ 

Pamphleteers called for, and received, expanded central 

responsibility for administration of the poor throughout the 

eighteenth century.^^ The Vagrant Act (1744) blended no

tions of public and private philanthropy. Statutes against 

^^Andrew, Philanthropy, pp. 47- 51, passim; Owen, 
English Philanthropy, p. 20-21; Joseph Massie, A Plan for 
the Establishment of Charity Houses for exposed or deserted 
Women and Girls and for Penitent Prostitutes . , . Consid
erations relating to the Poor and the Poor's Laws of England 
etc. (London: 1758) . 

229 Geo. 1, c. 7 (1722); William Hay, Remarks on the 
Laws relating to the Poor with Proposals for their Better 
Relief and Employment (London, 1751). 



41 

vagrancy enacted in Anne's reign extended under the first 

two Georges. The 1744 act divided the poor into three 

classes, thus "modernizing" the old Elizabethan code." 

From 1744, "impotent" poor received "domestic relief," 

little different from alms traditionally offered to the 

indigent. Parishes continued to provide "parochial provi

sion of raw materials" to the redundant (unemployed) and the 

"idle" poor. The "able-bodied" poor received "salutary 

punishment" to correct their laziness. From the early 

eighteenth century punishment for vagrants had included 

transportation of all idle persons between ages fifteen and 

twenty-one. In effect, the Vagrant Act's tripartite divi

sion of classes often made criminals of the impoverished.^^ 

The Vagrant Act "criminalized" some customs of the poor 

"in the name of work discipline," continuing a trend evident 

2313 Anne, c. 23, s. 2 (1714); 4 Geo. 1, c. 11 (1717); 
9 Geo. 1, c. 7 (1723); 10 Geo. 2, c. 28 (1737); 13 Geo. 2, 
c. 24 (174 0) . The Vagrant Act, 17 Geo. 2, c. 3 (1744) 
represented the codification of poor law rules. 

24Andrew, Philanthropy and Police, p. 44; 4 Geo. 1, c. 
11 (1717) ; Sir George Nichols, A History of the English Poor 
Law, vol 2: 1714-1835, Reprints of Economics Classics (1854; 
reprint. New York: Augustus M. Kelley, 1967) dis- cusses 
this aspect of the Transportation Act in detail. The 
provision to transport the idle poor was evidence of a trend 
that joined poverty to criminality. 
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in Parliament from the beginning of the century.^^ Two acts 

of 1720, for example, forbade the sale of calico and unau

thorized buttons. Such practices proved to be a "detriment 

to the poor," causing job losses and encouraging fraud. 

Magistrates collected the fines imposed under the acts and 

paid informers and victims part of the reward.^^ 

Changing work relationships, including the decline in 

apprenticeship and the decline in reciprocal obligations 

between employers and employed, had a direct impact on 

criminal prosecutions. Parliament enacted serious penalties 

against journeymen tailors in 1720. The act forbade 

journeymen to leave their masters before their terms of 

apprenticeship ended. Deviant journeymen could receive two 

months in the house of correction for the offense. But the 

act regulated working conditions for tailors as well: mas

ters were not allowed to pay wages higher than allowed by 

25ignatieff, A Just Measure of Pain, p. 26. 

2̂ 7 Geo. 1, c. 7 (1720), "An Act to Preserve and 
Encourage the Woolen and Silk Manufacturers" provided a fine 
of £5 for wearing calico, £20 for selling the cloth; 7 Geo. 
1, c. 12 (1720) forbade substitutions of rough fastenings in 
place of English buttons. The fine was set at 40s per dozen. 
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statute, nor were they to allow their workers to exceed 

maximum weekly hours of work.27 pive years later. 

Parliament regulated conditions in the woolen trade. The 

act was similar to the Tailors' Act of 1720. Apprentices 

could receive sentences of three months in the house of 

correction for deserting their positions. The act forbade 

payment "by way of truck," requiring that monetary wages 

replace traditional barter-type arrangements.2^ 

In this era, laws also limited the appropriation of 

labor materials such as felt or scraps of cloth for personal 

use, another change in the definition of theft.29 New 

definitions of property undermined traditional prerogatives 

of laborers. In the countryside, statutory prohibitions 

against the theft of deer (1718) and cattle (1741), sheep, 

or oxen (1742) imposed sentences of transportation or 

2''7 Geo. 1, c. 13 (1720) . This act was modified by 8 
Geo. 3, c. 17 (1768). 

28 13 Geo. 1, c, 34 (1725). 

2^Peter Linebaugh, The London Hanged: Crime and Civil 
Society in the Eighteenth Century (Cambridge: Cambridge 
University Press, 1992) and E. P. Thompson, Whigs and 
Hunters: The Origin of the Black Act (London: Allen Lane, 
Penguin Books, 1975) describe this process in great detail 
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death. 30 Destroying forest lands, a felony crime, led to 

sentences of exile, called transportation, from 1719.3^ 

Urban workers faced stiff penalties for stealing work 

materials as cottage and piece work gave way to the factory. 

A 1742 act made stealing cloth, wool, or yarn a felony. 

Offenders received sentences of three months in jail upon 

the first conviction, six months for a second. The third 

offense was punishable by seven years transportation to 

America. 32 The Bugging Act of 174 9 punished journeymen felt 

makers who substituted cheaper felts for the more expensive 

beaver pelts in the hat industry. Peter Linebaugh notes 

that Parliament had passed prohibitions against "bugging" 

periodically since the 1660s. But the 1749 act mandated a 

term of imprisonment for the offense, not the customary 

fine. Linebaugh, the unrepentant Marxist, characteristi

cally asserts that the Bugging Act was "designed to put an 

end to the customarily acknowledged appropriations of 

3°5 Geo. 1, c. 28 (1718); 14 Geo. 2, c. 6, s. 2 (1741); 
14 Geo. 2, C.34 (1742). All three statutes provided 
informers with a ten pound reward after a felony conviction 

3̂ 6 Geo. 1, c. 16 (1719) . 

3215 Geo. 2, c. 27 (1742) . 
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workers who had not yet been fully alienated from the means 

and materials of production."33 Linebaugh makes a plausible 

point, but it is unlikely that merchants themselves harbored 

such politicized motives. Theft of expensive pelts hurt 

business, plain and simple. 

Linebaugh also applies his logic to silk weavers, 

tailors, domestic servants, and Irish coal-heavers. 

Linebaugh's Tyburnography has one distinct disadvantage: the 

hanged in London were, with rare exceptions, habitual or 

repeat offenders. Honest, oppressed laborers did not gener

ally see the gallows from the platform. They basked in the 

spectacle of "hanging day" along with the crowd. 3̂  

Philanthropists expected public officials to use their 

powers to aid the poor. And, the eighteenth-century propen

sity for war led to increased government action against 

poverty and criminal activity. The Foundling, Magdalen, the 

British Lying-In Hospitals, and the Marine and Troop 

societies had their origins in a strange mix of piety and 

3322 Geo. 2, c. 27 (1749); Linebaugh, The London 
Hanged, pp. 237-238. 

3'̂ Keith Thomas, "How Britain Made It," New York Review 
of Books. 39 (19 Nov 1992), p. 38. 
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patriotism. But peace brought crime waves to London as 

demobilized troops vied with civilian laborers for jobs. 

J. M. Beattie traces years of "high" and "low" indictments 

for property crimes in urban Surrey between 1660 and 1800. 

"Urban Surrey" included Southwark, a borough within London's 

metropolitan area. Beattie found that indictments for 

property crimes were lowest during wars, even if prices for 

consumer goods and food were high. Donna Andrew notes that 

"wars against the French seemed to be particularly benefi

cial for the expansion of industry and the employment of 

those previously without work."35 

Demobilization presented different problems. To alle

viate the effects of postwar unemployment, Parliament gave 

demobilized sailors and soldiers permission to exercise a 

trade after 1749. The act repealed a prohibition against 

soldiers' taking civilian employment that dated from the 

Elizabethan period. The preamble to the act cited high 

crime rates as one rationalization for the act. 3̂  

35Beattie, Crime and the Courts, pp. 225-236, passim; 
Andrew, Philanthropy and Police, p. 56. 

3̂ 22 Geo. 2, c. 44 (1749). A similar relaxation of the 
Tudor prohibition had been enacted with 12 Chas. 2, c. 16 
(1672) . 
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Food shortages, often the direct result of foreign 

conflicts, led Parliament to enact extensive criminal 

penalties related to grain exports. An act of 1738 made 

interfering with grain exports a felony, punishable with a 

sentence at hard labor and whipping (first offense) or 

transportation (second offense) . Two years later, during 

the War for Jenkins' Ear, Parliament reversed the 1738 act 

and prohibited corn exports for one year. The palliative 

worked: grain prices in England decreased in 1741. During 

the Seven Years' War members of Parliament again forbade 

exports. Civilian need and restiveness among the people 

made control of the grain market essential to the war ef

fort . 37 

Linda Colley makes much of the impact of war in forging 

a "British" nationalism during the eighteenth century. War 

was indeed a great unifying force. It unified "Britons" to 

some extent against the French "Other."3^ it can be added 

that war unified Britons, especially Londoners, against 

threats to their security from within. The philanthropic 

3''ll Geo. 2, c. 22 (1738); 14 Geo. 2, c. 3 (1740); 30 

Geo. 2, c. 1, c. 7, c. 9 (1757). 

38 Colley, Britons, p. 18. 
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impulses of Londoners were one aspect of the government's 

war against insecurity. Another was the enforcement of law 

and order. 

The increase in criminal activity evident in London by 

the eighteenth century and fears of increasingly large mobs 

made old-fashioned policing by voluntary, individual action 

less effective. During the reign of George I, "friends of 

the Government," "valiant sons of harmony," armed with 

"good stout cudgels" had gathered nightly in "mug-houses." 

There they awaited mobs that roved over London.3^ But 

vigilantism would not be a practical long-term solution to 

the crime problem in the streets. The "unruly nature of 

eighteenth-century society" became unacceptable to "urban 

men of property who also resented having to spend part of 

their spare time . . . serving as temporary policemen."^° 

Possible remedies to the inadequacies of part-time policing 

against increasing levels of crime became the focus of 

comment and experimentation in the eighteenth century. 

39Besant, London in the Eighteenth Century, p. 475-476. 

*°Clive Emsley, Policing in its Context. 1750-1870 (New 
York: Schocken Books, 1983), p. 136. 



49 

Daniel Defoe's Street Robberies Consider'd: The Reason 

of their being so Frequent (1728) and An Effer.tual Scheme 

for the Immediate Prevention of Street Robberies and Sup

pressing of all other Disorders of the Night (1730) echoed 

concerns regularly expressed in London's press. Acts pro

hibiting highway robbery (1734), murder (1752), and other 

violent crime did little to reduce the perception that crime 

was beyond the control of regular authority. Crimes had 

increased in number and in frequency, at least according to 

magistrates watching their calendars grow with the popula

tion and national wealth.^^ 

The forces ranged against licentiousness in London's 

populace had changed little since the thirteenth century. 

In eighteenth-century England, the individual maintained 

responsibility for the apprehension and prosecution of 

criminals as a matter of custom and law. In rural areas, 

the "hundreds" established in pre-Norman England adequately 

^̂ 17 Geo. 2, c. 21 (1734) called for transportation in 
cases of armed robbery, which according to the preamble had 
increased, especially in London. 25 Geo. 2, c. 37 (1752), 
the Murder Act, extended the punishment of the corpse after 
death. Autopsy or hanging in chains was mandatory for all 
convicted murderers. This act was directly responsible for 
"Surgeon's Riots" after executions. 
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enforced the laws of the realm. Villagers divided into 

groups acted as enforcers of a moral and legal code of 

behavior acceptable to the community. The hundred generally 

heeded the "hue and cry" of the village constable, partici

pating in the apprehension of criminals. Statutes punished 

the hundreds if they failed in their duties. One to two 

hundred pound fines were common.̂ 2̂ 

In London the situation was far more complicated. The 

parish watch, first established by a Statute of Westminster 

(1285), required householders to take turns patrolling their 

neighborhoods. Householders often hired substitutes to 

complete their terms of duty. The watch shared with 

village constables the power to call forth "good men and 

true" to aid them in their pursuit of lawbreakers. Watchers 

could assume that shared community bonds would imbue their 

roles with legitimacy within the wards. Metropolitan Lon

don's population increased, however, and the watch proved 

inadequate for the task of maintaining order. Cosmopolitan 

426 Geo. 1, c. 16 (1720) to preserve forests included 
such a provision. 8 Geo. 1, c. 24 (1721) prohibiting 
Piracy, 11 Geo. 2, c. 22 (1738) prohibiting persons from 
hindering corn exports fined the hundred £100, "as for 
failure to apprehend highwaymen." 
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Londoners seldom carried arms by the eighteenth century, and 

the Metropolis no longer resembled the urban village of 

centuries past. The dangers of chasing down a thief or 

mugger made participation in the hue and cry a risky propo

sition.^3 

Supplementing the civilian patrols mandated by 

thirteenth-century statutes, each borough and liberty within 

the environs of London provided other public officers to 

patrol the streets. But by the 1720s, the City's Lord 

Mayors reminded London's Aldermen to be assiduous in filling 

posts for "Constables, Beadles, Scavengers and Rakers." 

Residents who fulfilled the terms of the frankpledge (twelve 

months' residence and over age twelve) were eligible for 

service. The quality of the constabulary was a matter for 

concern: London's Court of Common-Council noted in 1727 that 

"notorious robberies" occurred "during the Time the several 

watches were, or ought to be upon their Duties and Stands." 

44 Sir J. Peake, Lord Mayor in 1687, warned Aldermen to 

43Besant, London in the Eighteenth Century, p. 483. 

44London, Sir W. Stewart, Mayor, to Aldermen (8 Geo, 1, 
1721) ; London, Court of Common-Council (27 Feb 1727) 
British Library MS 1851.b2. 
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frequently . . . Charge and Admonish all 
Constables and other Officers within your 
Ward, That they omit not to do their parts 
diligently and carefully for putting the 
. . . Laws respectively in Execution against 
all Offenders thereof . . . And you are also 
desired to call all the Constables, and other 
Officers of your Ward, frequently to Account, 
and Inform your self how they shall have 
performed their Duties. 

"Sunday tippling" concerned Lord Mayor Peake, as did the 

increasing prevalence of daring crimes in the wards.^^ His 

instructions applied to all members of the watches, and 

proclamations of successive Mayors in the seventeenth and 

eighteenth centuries echoed Peake's pleas to duty. 

Exhorting Londoners to honor their civic duties was not 

successful in maintaining the ancient system of policing and 

prosecutions. Parliament provided statutory rewards to 

informers (and prosecutors) and so-called "Tyburn Tickets" 

from the 1660s as another way to encourage public enforce

ment of the criminal law. The Tyburn Ticket exempted an 

informer from parish duties such as the watch if information 

led to a felony conviction. Parliament first offered 

statutory rewards to subjects in the 1690s to reimburse 

45city of London, Sir J. Peake, Lord Mayor, 
"Proclamation," (8 Nov 1687) British Library MS 1851.b 2 
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prosecutors for their time and expenses in pursuing felony 

cases. Eventually members of Parliament authorized payments 

to informers as well. Rewards were nicknamed "blood money," 

since most convicted felons received the death sentence. 

Rewards ranged from forty pounds to one hundred pounds, 

depending on the offense.^^ 

Informers and prosecutors often abused the rewards 

system. Judges complained that convictions were sometimes 

based on manufactured evidence. The most famous case of 

abuse occurred in the case of Jonathan Wild. Wild led both 

a criminal gang and a band of "thief-takers" (private recov

ery agents) in the 1710s. Simply put, Wild turned in mem

bers of his own gang as robbers. He thus pocketed the 

statutory reward plus any reward collected from the victim 

for the recovery of his or her property. Parliament passed 

4^Anthony Babington, "Introduction," in Percy 
Fitzgerald, Chronicles of Bow Street Police Office. 2 vols., 
Patterson Smith Reprint Series in Criminology, Law En
forcement, and Social Problems (London: Chapman and Hall, 
1888; reprint, Montclair NJ: Patterson Smith, 1972), 
1: xi-x; Statutory rewards were created by 4 Wm. and Mary, 
c. 8, s. 2 (1692), 6 and 7 Wm. and Mary, c. 17, s. 9 (1695), 
10 and 11 Wm. 3, c. 23, s. 2 (1699), 5 Anne, c. 31, s. 1 
(1706), 6 Geo- 1, c. 23, s. 8 (1719), 14 Geo. 2, c. 6, s. 2 
(1741), 15 Geo. 2, c. 34 (1742) and Geo. 2, c. 16, s, 3 
(1743) . 
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acts in 1718 and 1720 making it a capital felony to profit 

from crime. Wild was hanged in 1725 under those acts. 

Henry Fielding wrote a morality novel based on the case of 

Jonathan Wild "the Great. "̂'̂  

The problems of London were apparent not only to the 

Lord Mayors of the City and the judges but also to 

Parliament. That body passed acts in 1716 and again in 1736 

addressing another aspect of policing: street lighting. 

Parliament already expected subjects to share the duties of 

patrolling their streets with appointed constables and to 

act as informers and prosecutors in felony trials. So, too, 

they expected Londoners to maintain standards of illumina

tion and cleanliness that would prevent marauders from 

taking advantage of the Metropolis's ill-lit passages. But 

legislation did little to advance the cause of a clean, 

bright capital. Despite Parliament's attention, 

the City was no whit advanced farther than 
the London of the fourteenth century, which 
was continually admonished to clean itself, 
to light itself, to rid its streets of rogues, 
and to keep a watch at night. The streets 

4̂ 4 Geo. 1, c. 11 (1718) and 6 Geo. 1, c. 23 (1720) 
were the "Jonathan Wild" laws; Henry Fielding in The Life 
of Jonathan Wild the Great: Journey from This World to the 
Next (Dublin: S. Powell, 1754). 
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were no cleaner; they were as badly lighted; 
they were full of rogues; they were as in
efficiently guarded in 1744 as in 1344.^8 

The watch was inept, the Metropolis itself was ill-

equipped to prevent crime, and the system of adjudication 

and punishment was inadequate to deal with increasingly 

sophisticated criminals. If caught at all, a proposition in 

doubt according to authors of the age, courts orchestrated 

the trial of an offender and decided his punishment if 

convicted. Ralph D. Ellis and Carol S. Ellis note that pre-

industrial societies "traditionally did not regard deter

rence as the purpose of punishment. Rather, they used 

punishment simply as an opportunity for symbolic expression 

of moral outrage against nonconformity."^^ The ritualistic 

character of the public apprehension of malefactors, and the 

ceremonies of judgement and punishment enforced public codes 

of behavior. "Moral degradation ceremonies" at the stocks, 

the pillory, or the ducking pool provided "a renewal of 

community values" that "performed the wider function of 

"^Walter Besant, London in the Eighteenth Century, p 

484. 

49Ralph D, Ellis and Carol S. Ellis, Theories of 
Criminal Justice: A Critical Reappraisal (Wolfeboro: 
Longwood Academic, 1989), p. 3. 
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reaffirming the moral boundaries of the society."^° The 

citizen's role in every stage of criminal prosecution and 

punishment presumably fostered ties of responsibility and 

accountability to the community. This had been the purpose 

of the hundreds since the thirteenth century. Villagers 

knew each other well, and because violent crime was appar

ently rare in rural areas, this remnant of medieval England 

was still relevant to the village. 

Over most of the country . . . informal 
authority- in the family and in the wider 
community- still worked to constrain much 
wayward behavior. The few who were obdurant 
or independent and who persisted in putting 
themselves outside the moral boundaries of 
the society could be left to the courts, 
deserving of whatever treatment they 
received. ̂^ 

The public "spectacle" had some disadvantages, espe

cially in cosmopolitan London. The state hoped that the 

power and solemnity of punishment, whether corporal or 

capital, would deter future crimes. Instead, a dual execu

tion in 1715 provoked comment on one victim's attire: the 

executioner claimed a "black velvet suit" from a victim, but 

5°Beattie, Crime and the Courts, pp. 456, 468-469 

silbid., p. 623. 
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lost a "fine Flaxen wig" which one of the condemned threw to 

a friend. The Newgate Calendar published the last words of 

the condemned, and criminal biographies of the great crimi

nals flourished throughout the seventeenth and eighteenth 

centuries." Sensationalism of the death sentence and the 

elevation of the condemned to celebrity status also drew 

criticism. Henry Fielding complained that the procession to 

Tyburn was "triumphant," a "day of glory" for the condemned. 

A 1754 correspondent noted that "wicked people" were not 

"intimidated by the menaces of a death which they have seen 

a thousand of their acquaintance suffer without a groan, a 

sigh, or even a tributary tear."" Not only did the con

demned refuse to honor the sober tone of the sentence. 

^2London, The Evening Weekly Packet (24 February 1715) ; 
The Newgate Calendar. Introduction by Henry Savage 
(Hartford, CT: Edwin Valentine Mitchell, 1926); Philip 
Rawlings, Drunks. Whores and Idle Apprentices: Criminal 
Biographies of the Eighteenth Century (London: Routledge, 
1992) is a collection of some of these biographies. 

^^Besant, London in the Eighteenth Century. Secondary 
citation of Henry Fielding An Enquiry Into the Causes of the 
Late Increase of Robbers. 8cc. with Some Proposals for 
Remedying this Growing Evil (London: A. Millar, 1751), p. 
505; Student in Politics [pseud.]. Proposals to the 
Legislature, for Preventing the Frequent Executions and 
Exportations of Convicts in a Letter to The Right Honourablp 
Henry Pelham. Esq. (London: M. Cooper, 1754), p. 16. 
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By the mid-l750s, the public execution resembled a "baccha-

nalia" that entertained the "lower orders." "Philonomos" 

blamed London's officials for this problem. He charged that 

"inferior officers and Petty Constables" were unable to 

control the usually drunken, "rude and disorderly mob" that 

gathered at Tyburn to witness executions. ̂^ Dissatisfaction 

with public punishment had several effects. Critics turned 

their attentions to the courts, especially to the punish

ments available to judges and juries against criminals. 

The development of statutory and common law prior to 

the eighteenth century provided limited options in sentenc

ing for felony crimes, especially for crimes against 

property. After the 1680s, Parliament elevated a daunting 

and trivial range of offenses against property to the status 

of capital offenses. Before the 1688 Glorious Revolution 

ushered in parliamentary over regal supremacy, England's 

criminal law included only six capital offenses. By the 

^̂ Clive Emsley, Crime and Society in England. 1750-
1900. Themes in British Social History Series (London: 
Longman's, 1987), p. 216; Philonomos [pseud.J, The Right 
Method of Maintaining Security in Person and Property in a 
Letter to a Member of Parliament (London: John Whiston, 
1754), p. 48. 
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1750s, the "Bloody Code" numbered more than two hundred 

acts. 

Historiography for capital punishment is mixed on the 

causes and severity of the capital law. William Holdsworth, 

who otherwise finds little to fault in England's laws, 

called the capital law "essentially barbarous and wholly 

capricious. "55 His view echoes reformers' complaints about 

the capital law in the early nineteenth century. Consensus 

historians tend to follow Romilly's argument, stressing the 

severity of the code in the eighteenth century as opposed to 

the humanity and proportionality of sentencing after reform 

in the 1820s.^^ Actually, the spectacular increase in 

statutory support for capital punishment did not prove that 

Parliament was more or less vengeful than its predecessors. 

Henry Fielding admitted in the 1750s that, compared to the 

^^William S. Holdsworth, A History of English Law. 15 
vols. (London: Methuen & Co., Ltd., 1940; reprint, London: 
Methuen & Co., Ltd., 1966), 11:557; Ian Gilmour, Riots. 
Risings and Revolution: Governance and Violence in 
Eighteenth-Century England (London: Pimlico, 1992), pp. lo
ll. 

5̂ The arguments for and against capital punishment did 
not occupy more than a smattering of public discourse until 
after the 1750s, therefore the death penalty will not enter 
this study until later chapters. 
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law of Continental nations (specifically France), the Eng

lish could believe that 

Lettres de Cachet, Bastilles, and Inqui
sition, may, perhaps, give us a livelier 
sense of a just and mild Administration, 
than any of the Blessings we enjoy under it." 

J. M. Beattie and Victor Bailey acknowledge the severity of 

the capital code, but they note, rightly, that the emergence 

of secondary punishments essentially restricted the scope of 

the death penalty. John Brewer and John Styles accept the 

view that the enforcement of capital sentences was flexible. 

"The entire legal fabric, from prosecution to punishment, 

was shot through with discretion," and Douglas Hay notes 

that discretionary enforcement of the law actually encour

aged a sense of responsibility among the rulers. The people 

accepted the ruling classes' uses of power only if just. 

However much they believed in justice (and 
they did); however sacred they held property 
(and they worshipped it); however merciful they 
were to the poor (and many were); the gentlemen 
of England knew that their duty was, above all. 

5'̂ Henry Fielding, A Charge Delivered to the Grand Jury 
of the Sessions of the Peace Held for the City and Liberty 
of Westminster &c., 29 June 1749 (London: A. Millar, 1749) 
p. 40 . 
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to rule. On that depended everything. They 
acted accordingly .56 

To a Londoner in the 1750s, then, "there was little disposi

tion to relax the capital laws; indeed the reverse. "̂ ^ 

Secondary punishments to augment transportation would emerge 

as alternatives to hanging in the 1750s and 1760s. By then, 

some Englishmen argued that 

a regular unerring standard or measure 
for all crimes, if judiciously managed, 
would produce that harmony which is ne
cessary to be observed in proportioning 
several degrees of punishment to different 
degrees of delinquency. 

This "Student in Politics" believed that the unerring stan

dard "lodged in the breasts of the judges," not in the 

constancy of legislation. ̂° Better crime prevention 

^^Victor Bailey, ed., "Introduction," in Policing and 
Punishment in Nineteenth-Century Britain (New Brunswick: 
Rutgers University Press, 1981), p. 11; John Brewer and 
John Styles, "Introduction," in An Ungovernable People: The 
English and Their Law in the Seventeenth and Eighteenth 
Centuries (London: Hutchinson, 1980), p. 18; Douglas Hay, 
"Property, Authority and the Criminal Law," in Douglas Hay, 
et al., eds., Albion's Fatal Tree: Crime and Society in 
Eighteenth-Century England (London: Allen Lane, Penguin 
Books, Ltd., 1975), p. 53. 

59 Beattie, Crime and the Courts, p. 555. 

^°Student in Politics [pseud.]. Proposals to the 
Legislature. For Preventing the Frequent Executions and 
Exportations of Convicts in a Letter to the Right Honourabl P 
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(policing) , more efficient enforcement of law (in the 

courts), and more effective punishments (in reform-minded 

prisons) allowed lawmakers to widen the range of punishments 

available to society by the nineteenth century. 

Later reformers in Parliament, supported by religious 

and political leaders by the late eighteenth and early 

nineteenth centuries, made much of the ineffectiveness of 

the Bloody Code. The behavior of juries and judges in 

enforcing, by not enforcing, the capital law over the pre

ceding century added credence to the reformers' charges 

against the inhumanity and uselessness of such a harsh code. 

Acts of Parliament dating from the early 1700s mitigated the 

imposition of hanging justice, allowing convicted felons to 

claim "benefit of clergy," i.e., literacy, in increasing 

numbers of lesser felonies such as thefts of under forty 

shillings. Judges and juries generally reserved branding 

and whipping to first time offenders. The practice did not 

end until well into the nineteenth century, although it had 

lapsed in practice with the advent of secondary punishments. 

Hp.nry Pelham. Esq. (London: M. Cooper, 1754), pp. 26-27. 
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A few statutes modified the traditional practice of 

branding first-time felons and releasing them into society, 

however. From 1706 judges were allowed to sentence some 

felons granted benefit of clergy to workhouses or houses of 

correction for terms of up to two years. The poorhouse 

provided "such due correction as shall be fit and necessary" 

to punish the felon, another precedent for change in the 

late eighteenth century, ̂i Death was not perhaps warranted 

in all cases of criminality, or even to punish most crimes, 

but increasing levels of property crime hinted that branding 

or short sentences at hard labor were not sufficient either. 

The poorhouse as a place to complete longer terms of punish

ment seemed tepid, but given the existing options it was 

better than nothing. J. M. Beattie describes the practice 

as 

one aspect of the efforts being made in 
William's reign and in Anne's, particularly 
in the metropolis of London, to find more 
effective means of managing the poor and 
to find more effective punishments for 
petty property of fenders. ̂2 

^̂ 5 Anne, c. 6, s. 1 (1706); Beattie, Crime and the 
Courts, p. 493. 

62 Beattie, Crime and the Courts, p. 269. 
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If SO, the transition from an agrarian to an urban economy 

sometimes masked distinct and disturbing changes in the 

social order of London. 

J. M. Beattie notes in Crime and the Courts in England, 

1660-1800 (1986) that Surrey court records showed increases 

in indictments and convictions after the Restoration, espe

cially for crimes against property.^^ But the growing 

prevalence of prosecutions was not constant, either over 

time, or within the county. Beattie's records for Surrey 

include Southwark, one of London's more populated and crime-

ridden areas. Assize and Quarter-Sessions calendars for 

London and the boroughs bear out Beattie's analysis. Bene

fit of clergy and serving terms in the poorhouse or Houses 

of Correction allowed both criminals and juries to circum

vent execution. 

Juries and judges also banished crime by exporting 

criminals to other shores. After 1718, transportation to 

English colonies "bridged the wide gap between capital 

punishment and the branding of benefit of clergy that had 

"Ibid., p. 269 
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typified the penal system at the Restoration. "̂ ^ j^ novel 

approach to London's crime problem, transportation held 

certain simple and practical attractions. In practice, 

English courts had used some form of exile as a condition of 

pardon throughout the seventeenth century. Initially, exile 

was viewed as a way to limit abuse of benefit of clergy when 

offenses warranted some punishment more enduring that brand

ing. Beattie describes the practice of exile to America as 

"so common" by the 1660s "that the policy either originated 

in the privy council or at least had the support at the 

highest levels of the court and administration." After 

1670, however, the practice encountered opposition from the 

colonies (especially Virginia) and floundered in the courts. 

Beattie wonders if parliamentary support for transportation 

in the 1710s drew on the strength of Whig governments, who 

had consolidated their rule and enjoyed the political and 

economic power to impose the sentence on England's 

colonies. ̂5 

4̂4 Geo. 1, c. 11 (1718) ; Beattie, Crime and the 

Courts, p. 513. 

s^Beattie, Crime and the Courts, pp. 471-485, 502-503; 
See also J. A. Sharpe, Crime in Seventeenth-Century England 
A County Study (Cambridge: Cambridge University Press, 
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After 1718, England's possessions in America served as 

repositories for some convicted felons who were otherwise 

liable to hang. Exporting felons met two imperatives: 

transportation removed criminals from London's streets and 

indentured servitude in colonies benefitted the economic 

welfare of the nation. ̂^ The idea was an immediate success. 

Transportation "created a penal system that could never 

again operate without a centrally dominant secondary punish

ment. " Despite interruptions in service when wars with 

Spain (1743) and France (1754) intervened, after 1718 

60 percent of convicted felons were sent to America. Before 

the 1718 Transportation Act, 60 percent of felons received 

benefit of clergy and returned to society with their thumbs 

1983), pp. 140-144. 

"See P. G. M. Dickson, The Financial Revolution in 
England: A Study of the Development of Public Credit. 1688-
1756 (New York: Macmillan, 1967) for a discussion of the 
financial benefits of transportation. Oddly, little 
independent work is available for American transportation, 
but the Australian project is covered in A. G. L. Shaw, 
Convicts and the Colonies: A Study of Penal Transportation 
from Great Britain and Ireland to Australia and other Parts 
of the British Empire (London: Faber and Faber, 1966) and 
George Rude, Protest and Punishment: The Story of the Social 
and Political Protesters Transported to Australia, 1788-1868 
(Oxford: Clarendon Press, 1978). 
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branded. " "Transportation did not make capital punishment 

unnecessary: nor was it intended to." Instead, the option 

"made the discretionary application of the increasing capi

tal statutes tolerable." ̂ ^ 

The emphasis on reformation by exportation reflected 

another aspect of changing social conditions in England. 

Corporal and capital punishments allowed the community to 

participate in enforcing the moral codes of society. But 

retributive punishments did little to teach the penitent how 

to avoid criminal behavior in the future. Secondary punish

ments, like transportation, offered convicted felons a 

chance at redemption. When transportation lapsed during the 

American Revolution, some commentators predicted that a new 

mission for jails might provide a new opportunity to reform 

the criminal, at least in theory. Penal reform was not a 

popular topic prior to the 1750s, but some Englishmen hinted 

at some form of penal reform long before reformer John 

Howard and utility-minded Jeremy Bentham addressed the 

"Beattie, Crime and the Courts, pp. 513, 494, 507 

"Ibid., pp. 518-519. 
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concept of penitentiary institutions in the late eighteenth 

century." 

Inherent to the eighteenth-century debate over crime 

was a basic assumption that whatever had caused London's 

criminals to grow so bold, whether it was idleness, lax 

enforcement of the laws, or moral decay, it could perhaps be 

cured by proper discipline and new structures. The process 

of identifying the evils which perpetuated crime--whether 

they were systemic or societal--was a lengthy one, but 

necessary. Londoners' comments on the state of their 

Metropolis framed both debate and actions related to crime 

from the 1750s. 

The basic assumption on which changes in England's 

police, courts, and prisons rested after 1750 insisted that 

criminals were rational beings, willing to risk the unsure 

terror offered by the state for more immediate rewards. 

Criminals disdained certain punishment from an outmoded, 

inefficient, and flawed system. Reformers believed that 

those tempted by crime would abide by the rules of society. 

"John Howard, State of the Prisons in England and 
Wales (Warrington: William Eyres, 1777); Jeremy Bentham, 
Panoptirnn: or. The Inspection House (London: T. Payne, 

1791) . 
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if a system of proper administration rigorously and regu

larly enforced those rules. The attendant problems caused 

by industrialization and war transformed London. The people 

viewed crime, poverty, and government itself as sources of 

licentiousness. Advocates of change trusted that reformed 

structures would be less amenable to abuse, whether that 

abuse derived from law or from criminality. The traditional 

system of deference and discretionary enforcement of 

society's rules was not. 



CHAPTER III 

THE MAGISTRATE AT BOW STREET: 1750-1763 

HENRY FIELDING AND POLICE 

[Rjobbing is the only thing that 
goes on with vivacity. Going to a 
friend's house for dinner is as 
dangerous as going to the relief of 
Gibraltar.^ 

The peace England enjoyed following the Treaty of Aix-

la-Chapelle (1748) did not bring calm to London. The 

Metropolis' growing population strained the abilities of its 

constables, magistrates, jailers and parishes. Unemploy

ment, misery, and crime were the seemingly unavoidable 

evidence of moral decay. Horace Walpole's comparison of 

London's streets to Gibraltar was compelling. In this pessi

mistic atmosphere, the novelist and magistrate Henry 

Fielding published his commentary of the state of the 

Metropolis, An Enquiry into the Late Increase of Robbers 

(1751). He, like many of his contemporaries, argued that 

something should be done to control crime, and that the key 

^Horace Walpole, quoted in Patrick Pringle, Henry and 
Sir John Fielding: The Thief-Catchers. People from the Past 
Series, No. 11, ed. Egon Larsen (London: Dennis Dobson, 
1968), p. 58. 
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to controlling crime was reform. But what sort of reform? 

Fielding led England into a debate on crime that promoted a 

concerted attempt to agree on the causes of crime and on the 

goals of punishment. Fielding bridged a gap in the mid-

eighteenth century's understanding of crime. Traditional in 

tone and prescriptions, but forward in his analysis of 

crime's causes. Fielding, an author and magistrate, set the 

tone for debates that lasted until the 1820s. Was crime the 

result of impoverished morals and poverty? Assuredly it 

was, said the critics. Was the prevalence of crime also the 

product of a system of criminal justice derelict in its duty 

to enforce the law? Yes, Fielding asserted, but, somewhat 

surprisingly for this era, he was convinced that the reform 

of immoral behavior that led to crime was a state responsi

bility. Fielding led a new consensus that began to emerge 

in the 1750s. This chapter will examine the impact of his 

writings on Londoners' changing perceptions of crime. 

At Bow Street Public Office, centered in the Covent 

Garden area of London's West End, Fielding and his sightless 

brother John, nicknamed the "Blind Beak," used public con

cern (and self-promotion) to augment efforts begun in the 

late 1740s to control crime. Some of their methods were 
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unprecedented. The Fieldings described their efforts to the 

public in a series of pamphlets and through weekly newspa

pers . 2 Henry's fame as a novelist gave him another platform 

from which to spread his message of reform. The Fieldings' 

experiments at the Bow Street Public Office created a momen

tum of discussion, if not always action, that evolved 

throughout the remaining decades of the century. The impe

tus of reform rested perhaps halfheartedly at Parliament in 

Westminster, but wholeheartedly in Bow Street during the 

1750s. 

Henry Fielding's public career began in the playhouse, 

but was cut short by regulations passed in the 173 0s against 

sedition. Fielding had written a savage satire about the 

Royal Family and Sir Robert Walpole called The Grub-Street 

Opera (The Welsh Opera) for the Haymarket Theatre in 1731. 

However, bowing to pressure from the government and to the 

inducement of monetary renumeration. Fielding removed the 

play from publication. Fielding continued to write for the 

2The General Advertiser and the London Daily Advertiser 
included advertisements from Fielding's Public Police Office 
as regular features. The adverts are full of promotional 
information and attend to the recovery of stolen goods and 
information about crimes and criminals. 
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theater, but his critics and even his friends noted that his 

public reputation overshadowed his fictional writings.3 A 

"libertine" who well knew the interiors of notorious bawdy 

houses, gambling and punch houses. Fielding made influential 

friends and important enemies during this period in his 

life. In 1737, Fielding's play The Historical Record for 

the Year 1736. the "brashest of all his political dramas," 

opened in London. Despite warnings from government offi

cials against performing the satire, Fielding's play ran for 

thirty-six nights at the Haymarket. Parliament responded 

with a Licensing Act (1737) that effectively censored the 

content of stage productions.* With the theater no longer 

available as an outlet for his satirical talents, Henry 

Fielding read for the Bar in Middle Temple. Once admitted, 

he followed the circuit courts, supplementing his earnings 

writing legal tracts, occasional political pamphlets and, 

most famously, novels. 

3Martin C. Battestin and Ruthe R. Battestin, Henry 

Fielding: A Life (London: Routledge, 1989), pp. 120-121, 

144-145 . 

nbid., pp. 217-218, 225-228. Ironically, one of the 
authors of the Licensing Act was Henry Pelham, one of 
Fielding's later patrons and an ally in Fielding's advocacy 
of reform in the magistracy. 
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Fielding's brush with censorship in the 1730s did not 

sour him against state authority, nor did England's gover

nors sour against Fielding. In the 174 0s, he supported the 

government against the threat of the Stuart James III, 

launching The True Patriot on 5 November 1745, Guy Fawkes' 

Day. He opened another progovernment paper. The Jacobite's 

Journal, in 1747. When the Jacobite's Journal closed in 

1748, Henry Pelham's government offered Fielding a recently-

vacated magistracy in Westminster. Fielding apparently 

hoped for an appointment as a judge, but a colorful life 

that included a second marriage to a cook-maid in 1747 

dashed that aspiration. Fielding's friend, the Duke of 

Bedford, consoled Fielding on the lesser office, stating 

"I know there's little honour attached to the office, but I 

understand it is very lucrative."^ Fielding moved into 

offices at Bow Street near Covent Garden in December of 

1748.6 

^Pringle, The Thief-Catchers. pp. 38-40, passim. 

^Patrick Pringle, Hue and Cry: The Story of Henry and 
John Fielding and Their Bow Street Runners (London: William 
Morrow and Company, 1955), pp. 65-78. 
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The Gentleman's Magazine eulogized Colonel Sir Thomas 

deVeil, Fielding's predecessor at Bow Street, as 

rapacious and proficient. Upon the 
whole, he seems to have been a remarkable 
instance of how far vices themselves may, 
with respect to the public, supply the want 
of private virtue.'' 

Sir Thomas had amassed a considerable fortune from the fees 

and perquisites available at Bow Street. Justices of the 

Peace were derisively called "trading justices" since bribes 

and fees comprised the majority of their incomes. Fielding 

decried the practice, operating (he said) honestly. His 

devotion won him both praise and curses. Horace Walpole's 

elder brother Edward appeared before the magistrate in April 

1750, charged with the attempted molestation of a male 

servant. Although Edward was acquitted, neither Walpole 

apparently forgot the insults dealt to them at Bow Street. 

Their attempts to resolve the matter quietly with a few 

bribes failed before Fielding's court. Samuel Johnson 

appeared in Bow Street to post a bond for an employee's wife 

in 1749. His unhappy experience with the incorruptible 

magistrate led him to call Henry Fielding "a barren 

'Pringle, The Thief-Catchers. pp. 42-43 
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rascal."8 Horace Walpole, never hesitant to criticize the 

mores and morals of his age and ready to cackle over the 

misfortunes of friend and enemy alike, complained in the 

fall of 1752 that London's streets were so badly governed 

that "[o]ne is forced to travel, even at noon, as if one was 

going to battle." ' One wonders if his simile was linked to 

his family's dislike of Fielding's dispensations of justice 

at Bow Street. 

Fielding's experience at Westminster widened his knowl

edge of faults that he believed were inherent in English 

justice. One biographer notes that much of Fielding's activ

ity on the bench was 

purely altruistic- activities calculated 
on the one hand to ensure that justice 
was done in hundreds of individual cases 
for which he received little or nothing 
in the way of fees, and on the other hand 
calculated to persuade the legislature of 

^Battestin and Battestin, Henry Fielding, pp. 503-504. 

^J. M. Beattie, Crime and the Courts in England. 1660-
1800 (Princeton: Princeton University Press, 1986), pp. 68-
71, passim; Horace Walpole, quoted in Malvin R. Zirker, 
Fielding's Social Pamphlets: A Study of "An Enquiry into the 
Causes of the Late Increase in Robbers" and "A Proposal for 
Making an Effectual Provision for the Poor". University of 
California English Studies, No. 31 (Berkeley: University of 
California Press, 1966), p. 2; Beattie, Crime and the 
Courts, p. 219, fn. 29. 
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the need to reform both the laws themselves 
and the system for executing them.i° 

Fielding's system included enforcement. In 1749, concerned 

about food rioters and a winter crime wave, Fielding estab

lished the Bow Street Runners. The six constables served 

without pay; Fielding had no funds. He allowed each of his 

officers to receive rewards offered by statutes and adver

tised their services to all of London and, eventually, to 

the realm. Fielding was at great pains to distinguish his 

force of "real and useful" thief-takers from the "thief-

makers" such as Jonathan Wild.^^ The Runners operated with 

discretion, noticeable only for their red waistcoats. Nick

named "Robin Red-Breasts" in honor of their unique attire, 

the Runners quickly became known as a more-or-less honest 

force of detectives. 

At Bow Street, Fielding turned his literary talents to 

political pamphlets and novels that exposed the abuses of 

authority and the decline in Londoners' morality. He used 

°̂See Chapter II.; Battestin and Battestin, Henry 
Fielding, pp. 459-460. The authors report that Fielding's 
claims to honesty were confirmed in seventeen compliments on 
the magistrate' s fairness reported in papers of December 
1748. 

11 B e a t t i e , Crime and the Courts, p . 56 
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the "diurnal Historians," the press, in his efforts to 

inform the public of the need for reform in society. The 

papers served as information sheets for Bow Street's activi

ties. Fielding urged victims to report crimes to Bow Street 

and publicized the Runners as an alternative law enforcement 

option. Fielding published descriptions of suspects and 

stolen goods, urging the public to exercise their civic duty 

to assist the constables in apprehending felons. He also 

advertised the services of his Runners. These rather dry 

accounts of the business of Bow Street were important in 

forwarding Fielding's public reputation as a crime fighter. 

He enjoyed some success, but his novels were influential, 

since their target was public sympathy and support for 

reform. 

Fielding published Tom Jones: A Foundling in 1749. The 

sentimental, funny tale was an immediate success with the 

public. The melodrama melded Fielding's two careers as 

dramatist and magistrate. One telling passage was a whim

sical example of the problems facing the modern magistrate, 

and the often incomprehensible logic surrounding English 

jurisprudence. Squire Allworthy's definition of justice 

sounded much like Fielding's own. 



79 

[The Squire] did not think, with some 
late writers, that mercy consists only 
in punishing offenders, yet he was as 
far from thinking that it is proper to 
this excellent quality to pardon great 
criminals wantonly, without any reason 
whatever . . . . In a word, he never 
pardoned because the offender himself, 
or his friends, were unwilling that he 
should be punished. 

The county applauded Squire Allworthy for his just sentence 

against Partridge, who was accused of fathering the found

ling Tom. Yet as Partridge's punishment drew near, his 

fellow villagers "began to relent . . . . They now exclaimed 

against punishing in cold blood, and sang forth the praises 

of mercy and forgiveness. ̂2 The Squire made the opposite 

mistake in the case of Jenny, Tom's mother, a theme that 

Fielding stressed in his fictional and political writings. 

The Squire 

had indeed committed no other than an 
error in politics, by tempering justice 
with mercy, and by refusing to gratify 
the good-natured disposition of the mob, 
with an object for their compassion to 
work on in the person of poor Jenny, 
whom, in order to pity, they desired 
to have seen sacrificed to ruin and 

^2Henry Fielding, Tom Jones: A Foundling (London: A, 

Millar, 1749), pp. 57-58. 
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infamy, by a shameful correction in 
Bridewell." 

Fielding's pointed narration allowed him opportunities to 

criticize prevailing definitions of "justice" in the 

eighteenth century, under the guise of gentle humor. 

Despite his travails, Tom's story ended happily. But, as 

Fielding spent more time on the bench at Bow Street, his 

prose, and his optimism, turned more somber. 

Fielding added the office of Middlesex Justice of the 

Peace to his Westminster seat in January 1749. In March of 

that year. Fielding became Chairman of the Westminster 

Quarter Sessions. Fielding published his speech to the 

Grand Jury of Westminster, delivered in June of 1749." The 

Charge repeated a familiar refrain developing in Fielding's 

work as a magistrate. Society was morally corrupt, and it 

was the duty of the Grand Jurymen to act as "censors of this 

nation" to correct the lax morals and manners of the people. 

Fielding traced the history of the grand jury and 

defined its responsibilities in English law. He enumerated 

13 Ibid., p. 23. 

14l ^Henry Fielding, A Charge Delivered to the Grand Jury 
of the Sessions of the Peace Held for the City and Liberty 
of Westminster &c.. 29 June 1749 (London: A. Millar, 1749) 
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the various felonies that the Grand Jury was charged to 

investigate. Blasphemers, traitors, and Jacobites received 

equal attention, but Fielding laid special stress on the 

class of misdemeanor crimes. Fielding worried that the 

concept of "liberty" was "but little understood" in the 

London of 1749. He asked the grand jury "[w]hat other idea 

can we have of liberty than that it is the enjoyment of our 

lives, our persons, and our properties in security" as 

insured by their "unhappy forefathers." To that end, crimes 

against the individual were crimes against the public, and, 

thus, the public should support strict enforcement of the 

law. Those who refused to act, by neglecting their duties 

as prosecutors, jurors, or witnesses (i.e., informers) were 

equally indictable. 

To eradicate vice out of society, however 
it may be the wish of sober and good men, 
is, perhaps, an impossible attempt; but 
to check its progress, and to suppress 
the open and more profligate practice of 
it, is within the power of the magistrate, 
and it is his duty." 

"Fielding, Charge. pp. 218, 209-210, 213 
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Fielding continued his attack on the lax morals of criminals 

and lax enforcement of law throughout his magistracy, in 

print and in practice. 

Fielding's success in the magistracies in Westminster 

and Middlesex, or at least his talent for self-promotion, 

drew the attention of the ministry in 174 9. Fielding sub

mitted a legislative plan on street policing to Philip Lord 

Hardwicke, Lord High Chancellor, in 1749. Hardwicke appar

ently turned over the plan to the Secretary of State. In 

their biography of Fielding (1989), Martin and Battestin and 

Ruthe Battestin publish an unsigned, undated draft of a bill 

found amongst the papers of the Duke of Newcastle, Secretary 

of State. Based on similarities in language and ideas that 

appeared in the Charge. the Enquiry, and other writings from 

the late 1740s and early 1750s, the Battestins believe that 

the draft is Fielding's." The "Draught of a Bill for the 

better preventing Street Robberies &c." to reform the watch 

of Westminster called for a permanent force of watchmen 

supervised by commissioners appointed by the king. Each 

watchman would be armed with a bell to summon aid from his 

"Battestin and Battestin, Fielding, pp. 706-711 
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fellows, and each would have powers to cross parish lines in 

pursuit of a suspected criminal. The draft bill recommended 

a wage of 18s per night, high enough to prevent corruption 

but low enough to satisfy ratepayers who would be charged 

for the new force. The bill also recommended that High 

Constables or Clerks "wilfully neglecting or refusing to 

perform their Duty" be fined between five and ten pounds. 

Lesser officials would be fined between forty shillings and 

five pounds. 

Watchmen and constables would be empowered to apprehend 

suspected felons, break up any "Riot, Rout, unlawfull & 

tumultuous assembly or sudden affray." They could seize 

all people armed with dangerous weapons on the streets, in 

public houses, or in gaming establishments. Prostitutes and 

their clients, drunks, "Balladsingers," and all persons 

loitering about after ten in the evening were to be carried 

before the commissioners of the peace, if not at once, then 

first thing in the morning. The draft did not prohibit 

"Noblemen or Gentlemen from wearing any usual Weapon" or 

soldiers from carrying their arms.̂ '' 

î Ibid. , pp. 706-710, passim 
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The draft represented an early attempt to rouse the 

population to virtuous behavior. It was apparently buried, 

but its initial reception encouraged Fielding to refine his 

plans, leading to the publication of An Enquiry Into the 

Causes of the Late Increase of Robbers (1751), Fielding's 

masterwork in the prevention of crime. His scathing indict

ment of the inadequacies of civil authority against crime 

struck a responsive chord amongst London readers. His 

purpose, he said, was simple: "In plain truth, the principal 

Design of this whole Work, is to rouse the CIVIL power from 

its present lethargic state."" Fielding blamed increases 

in crime, especially high robbery rates, on the lax morals 

of the people and on the laxness of officials charged to 

enforce the law. Attacks on the morals of the poor were 

consistent throughout the eighteenth century, as were the 

efforts of private philanthropy to keep up with an increas

ing flood of impoverished, desperate Londoners. But 

Fielding reserved his most powerful arguments for the system 

of criminal law itself, as well the system of poor relief. 

"Henry Fielding, An Enquiry into the Causes of the 
Late Increase of Robbers. &c, with Some Proposals for 
Remedying this Growing Evil (London: A, Millar, 1751), pp. 
xiv-xv. Fielding dedicated this work to Hardwicke. 



85 

In the Enquiry, Fielding joined the two issues with an 

assurance born of experience. 

Fielding began his attack on the status quo by dismiss

ing the notion prevalent in political circles that the 

English constitution was perfect and immutable. Such a 

viewpoint was common in the London of Fielding's day, but 

that complacency was already under attack from England's 

most prominent jurist. Sir William Blackstone's majestic 

Commentaries on the Laws "of England (1763) , based on lec

tures given in the 1750s, agreed that England's laws were 

good. But he admitted instances in which the law had not 

adapted itself to modern conditions. Blackstone believed 

that the law was, and should be, changeable. Fielding's 

work mirrored that view. Jacobins' suspicions of the exten

sion of state power were misguided in the matter of crime 

prevention, according to Fielding. He said that the laws 

were constantly changing to adapt to changes in the "Custom, 

Manners, and Habits of the People." When the latter 

changed. Fielding asserted, so too did the former. 

Is that Civil Power which was adapted 
to the Government of this Order of 
People in that State in which they 
were at the Conquest, capable of ruling 
them in their present Situation? 
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Hath this Civil Power kept equal Pace 
with them in the Increase of its Force, 
or hath it not rather, by the Remiss
ness of the Magistrate, lost much of 
its antient [sic] Energy? Where is now 
that Power of the Sheriff? Where is that 
Posse Comitatus? What is become of the 
Constitution of Alfred? " 

Fielding's doctrine was one of "subordination," which 

assumed that "the ranks and degrees of society are ordered 

according to a divinely ordained hierarchy."2° Restoring 

the fundamental rules of that hierarchy through rigorous 

enforcement of the law would restore the moral health and 

equilibrium of society. Crime, according to Fielding, had 

increased in London because of "too frequent and expensive 

Diversions among the Lower Kinds of People." The growing 

wealth of the Metropolis created two motives for crime among 

the poor: "Want and Shame." He recommended that the poor be 

restricted in their amusements, since "Pleasure always hath 

been, and always will be, the Principal Business of Persons 

of Fashion and Fortune." It was the duty of these "persons 

of fashion" to remove temptations that promoted the 

19 Ibid., pp. vi-viii, xiii. 

2°Pringle, Hue and Cry, p . 95-96; B a t t e s t i n and 
B a t t e s t i n , F ie ld ing , p . 514. 
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"Progress of Vice" from the lower orders by supplying them 

with useful, moral activities.2^ Fielding commented on the 

example set by the dissolute upper class, but concluded that 

their "frivolity" deserved "contempt," not "repression." 22 

But where the "vulgar" were concerned, it was better to 

enforce the law strictly and without exception. Existing 

statutes, properly enforced, controlled the bad habits of 

the people if all of the society combined to ensure that 

those laws were obeyed. 

Fielding charged that the poor law failed in its mis

sions to alleviate the immediate destitution of poverty 

caused by "age or infirmity" and to provide the able poor 

with useful employment. Immediate relief had been "partly" 

achieved, though in a "slovenly and inadequate manner." But 

employment of the poor "hath been utterly neglected and 

disregarded."23 Failure inevitably led to increases in 

crime. "[I]mproper regulation of what is called the poor" 

resulted from a combination of circumstances. Legislative 

2^Fielding, Enquiry, pp. 3-5, 11 

22pringle, Hue and Cry, p. 92. 

23Fielding, Enquiry. p. 48. 
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enactments since the reign of Elizabeth had addressed the 

poor laws, but Fielding believed that "deficiency" in the 

laws derived from "some defect in the laws themselves, or 

from the perversion of these laws; or, lastly, from the 

neglect in their execution."24 Until the law could be 

improved. Fielding believed that it would be best to enforce 

Acts against idleness, vagrancy and corruption rigorously. 

Parishes should punish irresponsible poor law overseers who 

contributed to inefficiency and graft. The gentle classes 

should honor their commitment to the poor through private 

charity instead of through misplaced leniency in the 

enforcement of the vagrancy laws. Fielding, himself a 

contributor to Hanway's Marine Society and a board member of 

the Lying-in Hospital, believed that proper attention to 

duty by the fortunate would rectify many of the faults of 

the law. Henry Pelham invited Fielding to submit a plan for 

poor law reform based on his brief treatment of that law's 

faults. In a work entitled A Proposal for Making an Effec

tual Provision for the Poor. Amending their Morals, and for 

Rendering Them Useful Members of the Society, published in 

24 Ibid., pp. 45-46 
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1753, Fielding expanded on his themes related to poor re

lief .25 

Fielding "was not too sanguine" that reform of the poor 

law would provide "effectual Restraints on the Extravagance 

of the lower Sort of People" nor did he trust the best 

efforts of private charity. Fielding supported poor law 

reform and charity efforts as morally uplifting to both 

philanthropists and poor and he established a Universal 

Register Office in an attempt to find employment and relief 

for the able poor.26 But such efforts were inadequate. 

Thus, Fielding spent the remainder of the Enquiry outlining 

a program of reform in enforcement of the law.2'7 

Fielding described the methods of detection, adjudica

tion and punishment that he employed at Bow Street, and how 

similar efforts in other parishes would control crime in the 

25Henry Fielding, A Proposal for Making an Effectual 
Provision for the Poor, for Amending Their Morals, and for 
Rendering Them Useful Members of the Society (London: A. 
Millar. 1753). Fielding dedicated this work to Henry 
Pelham, his old adversary from his days as a playwright. 
Pelham was Chancellor of the Exchequer in 1753. 

2^Pringle, The Thief-Catchers. p. 48; Pringle also 
discusses the operations of the Universal Register Office in 
relation to Jonas Hanway's reform efforts. See Chapter II. 

27 Fielding, Enquiry, pp. 31-68, passim 
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streets. Rigorous, stern enforcement of existing criminal 

sanctions and efficient apprehension and prosecutions would 

surely check increases in crime. As in the draft bill of 

174 9 and in the Charge to the Grand Jury of that same year. 

Fielding supported a curfew, citing an act of Henry IV's 

reign against "Roberdsmen." Fielding repeated Lord Coke's 

explanation that the act aimed to check the activities of 

"idle and dissolute Fellows" who, "harboring in Woods and 

Desarts [sic]," committed "Outrages on the Subject." The 

Roberdsmen (shortened to "robbers") took their name from 

Robin Hood, the famous Yorkshire bandit of the reign of 

Richard 1.28 

Fielding argued that curfews and the regulation of 

amusements, especially public houses and spirits shops. 

combined with vigorous oversight by magistrates, would 

prevent crime. Fielding identified drunkenness as a problem 

that contributed to the collapse of morals amongst the poor. 

He asserted that drink and other "degrading extravagancies" 

such as gambling and prostitution had led to "disability. 

28 Ibid., p. 82 
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then poverty, and finally, crime."2^ Strict enforcement of 

the Gin Act and other such legislation would benefit the 

moral health of the poor, and the nation as a whole. 3° 

Fielding understood both the importance of regulations 

designed to control behavior and the impotence of most 

enforcement of those laws. So long as irresponsible publi

cans and pawnbrokers continued to supply the demands of the 

poor for drink and ready cash, all salutary laws to encour

age moral behavior would be for nothing. The "Jonathan Wild 

Law" of George II's reign sentenced accessories after the 

fact (pawnbrokers) to transportation. Persons accepting 

money or reward for recovering stolen property who did not 

follow through with prosecutions were guilty of felonies as 

well. But Fielding noted that few paid the law any heed. 

He asserted that brokers should be strictly regulated and 

that the purchase of stolen goods should be criminalized.3^ 

29Gerald Edward Jensen, "Introduction" in The Covent-
Garden Journal, by Sir Alexander Drawcansir [Henry Fielding] 
(New York: Russell & Russell, 1964), p. 19. 

3024 Geo. 2, c. 40 (1751) . 

3^Fielding, Enquiry, p. 75. 
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Fielding then examined the role of the magistrate and 

constable in preventing crime. Their main problem seemed to 

be their unsavory reputation among the people. 

It is a common and popular Complaint, 
that the Justices of the Peace have 
already too much Power. Indeed a very 
little is too much, if it be abused; but, 
in truth, this Complaint proceeds from a 
Mistake of Business for Power. 32 

Fielding charged that, except for the Riot Act of 1715, 

magistrates had not been provided with more powers of 

arrest, but they had been provided with more work by crimi

nals. 33 Magistrates should, he believed, have powers to 

control gatherings before the need for riot troops was 

necessary. His experiences with winter mobs of 1749 proved 

that need. Magistrates should also. Fielding asserted, have 

the authority to compel subjects to participate in the 

enforcement of law, as either prosecutors, witnesses, 

jurors, or informers. He defended his stridency on this 

point with reference to the hallowed King Alfred's reign. 

The community of the hundred was legally liable for uncaught 

criminals through criminal sanctions. A return to that 

32ibid. , p. xiv 

33ibid. . 
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standard of responsibility was not innovation but a return 

to tradition. 

Continuing his theme of societal responsibility, 

Fielding indirectly criticized other elements of the courts 

and the monarchy itself. He charged that while sentences of 

death were common, executions were not. The Hanoverian 

monarchs, especially, had countered the harshness of the 

capital law with pardons. Fielding believed that the capi

tal code was necessary, but he also stressed that the 

sentence should be carried out only if society had done 

everything possible to prevent crime in the first place. 

Frequent pardons and the irreverence of execution days 

reduced the majesty of the state.34 But as his purpose was 

to prevent crime, he spent little of the Enquiry on the 

ramifications of sentencing. 

The magistrate complained that the reputation of "a 

thief-catcher," or informer, was as bad as that of the 

"trading justice." The future author of a parody of the 

34Gayle Swanson, "Henry Fielding and 'A Certain Wooden 
Edifice' Called the Gallows," in Executions and the British 
Experience From the 17th to the 20th Century: A Collection 
of Essays, ed. William B. Thesing (Jefferson, NC: McFarland 
& Company, 1990), p. 49. 
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most infamous thief-catcher, Jonathan Wild "the Great" 

plaintively noted: 

Nothing, I am sensible, is more vain 
than to encounter popular Opinion with 
Reason; nor more liable to ridicule than 
to oppose general Contempt, and yet I will 
venture to say, that if to do Good to 
Society be laudable, so is the Office of 
a Thief-catcher, and if to do this Good at 
the extreme Hazard of your Life be honourable, 
then is this office honourable. 3̂  

After all, Pompey, Hercules, and Theseus were all "Deorum in 

Templa recepti," the "most eminent of Thief-catchers."3^ 

In England, however, "the Business of every Man is the 

Business of no Man." No nation existed. Fielding said, "in 

which less Honour is gained from serving the Public. "3'̂  

Proper respect for magistrates would come only when 

corrupt justices and inept constables were banished from the 

courts and when the people honored officials, not reviled 

them. To that end. Fielding wanted to create a stipendiary 

magistracy similar to his own. And he wanted, for all of 

35Fielding, Enquiry, pp. 105-106 

36ibid. . 

37lbid., p. 102. 
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England, a professional, salaried, incorruptible constabu

lary similar to his Bow Street Runners. 

The Enquiry was controversial. Henry Fielding's posi

tion as a magistrate familiar with the inner workings of the 

criminal element of England lent his charges an immediacy 

lacking in the pious recitations of remedies from other 

reformers. But Fielding's critics refuted all or parts of 

the Enquiry as little more than an attempt to create a state 

based on tyranny and interference. Sir William Yonge and 

General James Oglethorpe served on Parliament's 1751 Commons 

Committee on Crime. Neither man cared for Fielding or for 

his ideas. Oglethorpe went so far as to call the Enquiry 

"pernicious." An avowed Jacobin, Oglethorpe's fame derived 

partly from his scheme for debt relief that populated much 

of the American colony of Georgia and partly from his role 

in the Opposition faction of Parliament. His credentials as 

a reformer gave his criticisms of Fielding some weight. 

Oglethorpe feared the extension of state power advocated in 

the Enquiry, and he charged that Fielding was in the pocket 

of the ministry. 38 

38Battestin and Battestin, Fielding. p- 521 
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A lively discussion of the detailed plans offered in 

the Enquiry ensured the success of the work as a tool for 

thought. But its tenets were not immediately accepted. 

"Philo-Patria," generally agreed with Fielding's diagnosis 

of the causes of crime, and with Fielding's correctives. He 

was not sure, however, that Fielding's reliance on better 

enforcement of law would discourage criminals. 

I allow, there are Difficulties in the 
apprehending of Felons, in the Prosecut
ing and the Tryal [sic] of them, which 
ought to be removed; and that these 
Difficulties do give encouragement to 
Robbery; as does likewise the Hope of 
their obtaining a Pardon. 3̂  

Philo-Patria was "not a little surprized" that Fielding did 

not add a section on the suppression of "Debauchery among 

the lower kind of People." He believed that only by clear

ing the town of "infamous Women" would society rid itself of 

the crime problem. The law should suppress gaming, except 

in private homes where "Persons of Fashion, Reputation and 

35philo-Patria [pseud.]. Letter to Henry Fielding 
Occasioned by his Enquiry Into the Causes of the Late 
Increase of Robbers (London: M. Cooper, 1751), p. 11. 
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Fortune" had the right to amuse themselves as they saw 

fit.40 

The government apparently read the Enquiry as avidly as 

did Fielding's civilian critics and agreed, in principle at 

least, with many of Fielding's charges. The 1751 Commons 

Committee examined the state of crime and punishments in 

England. The committee ultimately recommended significant 

improvements in policing, prosecutions, and measures to 

control the "disorderly population." The committee pub

lished its first set of resolutions on 1 April. Eight of 

the nine resolutions were "identical" to the Enquiry. The 

committee's second set of resolutions also showed striking 

similarities to Fielding's discussion of poor law reform.4^ 

J. M. Beattie counts fourteen acts between 1751 and 1753 

that emerged directly from those recommendations and credits 

Fielding's influence for the tone of the new acts, if not 

always their content.42 Historians Martin Battestin and 

Ruthe Battestin are even more enthusiastic. Fielding 

4°Ibid., p. 8. 

4iBat tes t in and B a t t e s t i n , F ie ld ing , pp. 519-521 

42Beattie, Crime and the Courts , pp. 521-522. 
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"anticipated several of the conclusions" that the Committee 

on Crime forwarded to Parliament .43 

Whether or not Fielding was correct in his analysis of 

the causes of crime or in his plans for correction, the 

Enquiry certainly had far-reaching effects. It changed the 

dialogue of debate for concerned Londoners. The public 

snatched up copies of the work. The publisher sold the 

initial edition of fifteen hundred copies within a fort

night. Booksellers received two thousand additional copies 

by 6 February.44 But Fielding did not rest on the success 

of the Enquiry or on his growing reputation as an expert on 

crime prevention in the Metropolis. Fielding reinforced his 

message by lobbying for his ideas in another novel, Amelia 

(1751), in the Covent-Garden Journal, a periodical published 

in 1752, and other political tracts and pamphlets. 

Amelia, published late in 1751, was a version of the 

Enquiry for the general reader.4^ Readers expecting the 

light satire and gay tone of Tom Jones were disappointed. 

43Battestin and Battestin, Fielding, pp. 478-479 

44ibid., p. 521. 

45pringle, Hue and Cry, p. 100. 
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Amelia was dark, somber, and did little to amuse and enter

tain its audience. It was, as critics admitted, an accurate 

depiction of the wretched lives of the poor, but ladies did 

not wish to read accurate accounts of desperate lives. They 

expected happy endings, and Amelia did not end happily.4^ 

Fielding's somber mood lifted after the new year. The 

Covent-Garden Journal first appeared on 4 January 1752 and 

lasted only eleven months. During that year, however, Henry 

Fielding published police news from Bow Street, legal 

notices, reprises of local and national news lifted from 

other periodicals, and advertisements. Fielding, writing as 

"Sir Alexander Drawcansir," acted as his own Greek chorus in 

the Journal, annotating his columns of news items in a 

"sharply sarcastic, sympathetic, or burlesque" spirit.4'' 

The caustic satirist had returned. One notable column, 

published in the second issue of the Journal. illustrated 

Fielding's sometimes whimsical, always pointed, social 

criticism. He ruminated on the tendency of each era to 

46See Henry Fielding, Amelia (London: A. Millar, 1751); 
Pringle, The Thief-Catchers. pp. 62-63. 

4''Jensen, "Introduction," in Drawcansir [Fielding], The 
Covent-Garden Journal, p. 10. 



100 

believe that its ills are worse than those of earlier, 

happier times. But Fielding said that such complaints were 

simply not valid. He cheerfully noted that Sodom and 

Gomorrah were "somewhat worse" than the England of the 

1750s. Corinth "must surely be allowed to have been worse 

than us," as was Nero's Rome. In England, censorship was 

forbidden, with exceptions "enough only to prove a Rule," 

and "certain dead letters, (as they are very properly 

stiled) called Laws" did sometimes abridge "this pure State 

of Liberty."48 it could certainly be worse. 

One of Fielding's more interesting works casts the 

Almighty in the role of thief-catcher. Examples of the 

Interposition of Providence in the Detection and Punishment 

of Murders (1752) , a hilarious historical anthology, began 

with the murder of Abel and included examples of God's wrath 

in the punishments of famous murderers taken from "prophane" 

as well as Christian sources. The most telling point of the 

anthology was when Fielding explained that sometimes God did 

48Drawcansir [Fielding], Covent-Garden Journal. 
No. 2 (Tues, 7 Jan 1752) , in The Covent-Garden Journal, 
pp. 139-143, passim. 
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not punish murderers with death. Cain was "possibly . . . a 

living and lasting example of the Almighty wrath," an 

observation that he also applied to Herod, who was "visited 

by punishment in life."45 

The tone of Providence was evident again in Jonathan 

Wild the Great published in 1754. In the years between the 

humorous Providence and publication of Jonathan Wild. 

Fielding published his plan for poor law reform (1753) and 

secured a grant of £400 for his experiments at Bow Street 

from the Privy Council. His brother John had joined him at 

Bow Street in 1752 as magistrate for Westminster. The two 

brothers lobbied the public and the government incessantly 

for funds and support for increasingly complex schemes to 

prevent crime in London. 

In 1754 Henry Fielding left England and Bow Street for 

Portugal. He suffered from periodic attacks of asthma and 

dropsy, which had worsened since 1753. Fielding died on 

45Henry Fielding, Examples of Providence in the 
Interposition of Providence in the Detection and Punishment 
of Murder (London: A. Millar, 1752), pp. 6-7. 
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8 October 1754, and rests in a Dutch-English Burial Ground 

reserved by the Catholic Portuguese for "heretics."^o 

Henry Fielding's views of responsibilities, those of 

the upper orders of society as well as those of the poor, 

were perhaps already outdated. Fielding argued for more 

efficient, even rapacious, enforcement of existing law to 

curb criminality within English society. He acknowledged 

the difficulty of his own propositions, but he had a firm 

faith in their efficacy. Certainly he was consistent with 

the tenor of his own age. Leon Radzinowicz is critical of 

Fielding's mind set, charging that Fielding's "purely nega

tive attitude" called for little more than "removal of 

temptation" from the poor. According to the historian. 

Fielding placed "too much confidence in purely repressive 

measures" while ignoring such "glaring needs" like educa

tion.^^ Such a charge is mired in hindsight. Unlike most 

of Parliament or many of his contemporaries, Fielding was 

willing to link poverty and crime. Crime might not have been 

5°Battestin and Battestin, Fielding, pp. 590-605, 
passim. 

5̂ Leon Radzinowicz, A History of English Criminal Law 
and Its Administration from 1750, vol. 1: The Movement for 
Reform (London: Stevens and Sons Limited, 1948), p. 409. 
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caused by "luxury" as Fielding charged, but his understand

ing was at odds with prevailing attitudes in his own day. 

Fielding's definition of state intervention was a mild 

one at best. His personal efforts to provide work for the 

able poor through the Universal Register Office, his cam

paigns to reform the poor law and create a more honest 

magistracy, and his novels and pamphlets speak to the seri

ous thought that he gave to his proposals. By modern stan

dards, even those of 1948, Fielding "underestimated the 

growing strength of opposition" to the law code that he 

supported52. But few Englishmen of the 1750s seriously 

consider abandoning their traditional, constitutional duty 

to enforce that law, especially if to do so they would 

create an instrument of government with wide powers to spy 

on loyal, peaceable subjects of the king. Even less consid

ered abandoning that law in favor of a more lenient code. 

Tradition once again forbade such rash innovation. 

According to Radzinowicz, Henry Fielding combined a 

"mixture of bold and creative anticipation and narrow, 

regressive tendencies imprinted on his mind by the age in 

52 Ibid., p. 410 
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which he lived. "̂3 His role in the changes that transformed 

English jurisprudence and criminal law administration from 

its medieval roots to a new form in keeping with an indus

trial economy was that of an interlocutor. He opened a 

debate that would rage, with greater and lesser intensity, 

into the nineteenth century. His mode of investigation, not 

his conclusions, is his contribution to that debate. 

53 Ibid., p. 415 



CHAPTER IV 

THE HOUSES AT WESTMINSTER: 1750-1760 

In the realm of public understanding, Henry Fielding's 

Inquiry into the Late Increase in Robbers (1751) crystal

lized many aspects of the debate on crime in the Metropolis. 

Parliament's understanding increased, beginning in 1751 as a 

result of George II's address to Parliament, a model of 

royal efficiency. The king spoke of treaty negotiations 

with his "good brother," the king of Spain, and he assured 

his listeners that he had "taken care to strengthen and 

consolidate the ties of union and friendship" among the 

formerly belligerent powers. The bulk of His Majesty's 

speech dealt with foreign threats, but he ended by charging 

Parliament "in general" to "make the best use of the present 

state of tranquillity" for the benefit of trade and enforce

ment of his laws. He charged Parliament to "suppress those 

outrages and violences, which are inconsistent with all good 

order and government, and endanger the lives and properties 

of my subjects."^ After a long debate in the House of 

^Great Britain, The Parliamentary History of England 
from the Earliest Period to the Year 1803, 29 vols. (London 
T. C. Hansard, 1813), 14: 788-789 [Hereafter cited as 

105 
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Commons, in which Spain and the continuing quest for peace 

and profits dominated discussion, Horatio Walpole answered 

the king's address. Parliament would "cheerfully" provide 

the necessary funds and legislation to secure the nation and 

His Majesty's government. Walpole pledged that Parliament 

would "render the laws more effectual" to suppress the 

"outrages and enormities committed in defiance of them." 

After much wrangling, most notably over the tone of "servil

ity" of Walpole's text. Parliament agreed to support the 

gist of the response. George II responded with thanks.2 

As part of its pledge to George II and heavily influ

enced by the simultaneous publication of Fielding's work, 

Parliament examined the impact of crime on postwar England. 

The Commons' Committee on Crime in the Metropolis held 

meetings from February 1750 to June 1751.3 Its aim, to 

Hansard 14]. 

2lbid., 790-828. 

3In a quest for sanity, mainly my own, I have 
deliberately adopted England's new calendar one year in 
advance. The Calendar Act [24 Geo. 2, c. 23 (1751)] went 
into effect in January, 1751, eleven months after the 
Committee on Crime began its work. Sources refer to the 
Committee on Crime by either 1750 or 1751. I have chosen 
the latter, since it is consistent with the most recent 
secondary citation material. 
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strengthen law enforcement and to alleviate the effects of 

poverty on the populace of London, resulted in a stream of 

legislation that suggested a nascent sensibility on crime. 

The committee's suggestions rested almost comfortably within 

a traditional reliance on the ancient administrative machin

ery of the criminal code. But the committee•s method of 

inquiry bore remarkable similarity to Henry Fielding's own 

Enquiry, published only days after the king's speech to 

Parliament. There rests its primary importance. 

Fielding's work and the reports of the 1751 Commons' 

Committee were, in some sense, an indication of a new, 

almost sociological examination of crime.4 Fielding had 

used his personal experiences as a magistrate to formulate 

some ideas in the Enquiry. He was adept at examining the 

environment of crime; the bawdy houses, gin shops, theaters, 

and gaming houses received their share of his scorn. 

Fielding believed too that poverty contributed to the misery 

of crime. 

4Leon Radzinowicz, A History of English Criminal Law 
and Its Administration from 1750, vol. 1: The Movement for 
Reform. 1750-1833; 5 vols. (London: Stevens, 1948-1986), 
pp. 403, 419; J. M. Beattie, Crime and the Courts in 
England. 1660-1800 (Princeton: Princeton University Press, 
1986), p. 521. 
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The Commons' Committee's charge to consider "the whole 

body of the laws relating to felonies" was a "significant 

departure" from previous practice and was quite similar to 

Fielding's approach. Parliament usually examined penal laws 

individually, not collectively. 

[T]he fact that the committee could be 
asked to make a general investigation 
into the defects of the laws . . . and 
to offer suggestions about ways they 
might be made more effective marks a 
concern for policy-making in this area 
that has no previous parallels, at least 
since the Restoration.^ 

Membership on the committee was telling. Personnel included 

Prime Minister Henry Pelham, William Pitt (the Elder, as 

Paymaster General), Secretary of War Henry Fox, George II's 

Solicitor General, the Attorney General, philanthropist and 

reformer James Oglethorpe, and all members of Parliament for 

London, Middlesex, and Surrey.^ The "great authority and 

wide experience of many of its members, together with the 

broad terms of reference" made it sensitive to the alarming 

increases in criminal behavior, especially against property, 

which had plagued London since the end of the War of the 

^Beattie, Crime and the Courts, p, 521. 

^Ibid.. 
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Austrian Succession three years earlier. Added to the 

insecurity caused by the outbreak of peace. Parliament had 

other reasons to be concerned with the internal health of 

England. Cumberland had saved the realm from the preten

sions of Bonnie Prince Charlie in 1745. England had 

thoroughly avenged Robert Jenkins' supposedly lost ear by 

1748, even if she had done less well in the peace treaty. 

But neither success had quieted the realm. A nation with 

such power abroad seemed at the mercy of its own poor and 

its depraved criminals.'' Parliament gave the 1751 committee 

broad powers to 

revise and consider the laws in being, 
which relate to felonies, and other 
offences against the peace; and to report 
their opinion thereupon . . . as to the 
defects, the repeal, or the amendment 
of the said laws.^ 

This passage spoke eloquently of the unease that many mem

bers of Parliament experienced in their capital city. The 

"Black Assizes" of 1750 seemed further evidence of serious 

misfortunes in the realm of justice and punishment. Two 

•'Radzinowicz, The Movement for Reform, p. 416. 

QJournal of the House of Commons 26 (1750-1754), 

27 [Hereafter cited as JHC]. 
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prisoners carried an outbreak of Gaol Fever (typhus) into 

court that killed fifty Londoners, including a judge and 

Henry Fielding's son.^ The Calendar Riots of 1751, provoked 

when Parliament "stole" eleven days from Englishmen to bring 

the realm in line with the continent's calendar showed 

Parliament the increasing restiveness of the "mob."" The 

Calendar Riots showed Parliament the disadvantages of using 

the Riot Act and military force against rioters. If 

Fielding was right that civilian government in London could 

not contain the contagions of crime and disease rampant in 

the Metropolis, Parliament could only act and act deci

sively. First, the Commons examined the consequences of 

peace. 

Shortly after the conclusion of the War of the Austrian 

Succession, Parliament passed an act that allowed soldiers 

and sailors to enter trades once their duties to His Majesty 

had ended. The act superseded laws passed during 

Elizabeth's reign that allowed military personnel in good 

^Michael Ignatieff, A Just Measure of Pain: The 
Penitentiary in the Industrial Revolution. 1750-1850 (New 
York: Pantheon Books,1978), p. 45, 

"24 Geo. 2, c. 23 (1751). 
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standing (no deserters) to "set up and exercise such trades 

as they are apt and able for, in any place within the 

kingdom, without let or molestation."" The law helped 

translate a war economy into a peacetime one, but it was 

insufficient to allow the integration into the workplace of 

most veterans. 

References to the connection between demobilization and 

crime were commonplace enough to create opposition to the 

Admiralty's Lord Barrington's suggestion that Parliament cut 

naval personnel in 1751. Barrington believed that a force 

of eight thousand men, rather than 1750's 10,000, would save 

the government £104,000 per annum. The larger force was, 

quite simply, unnecessary." Mr. Robert Nugent replied that 

no navy was ever necessary in time of peace. "If protection 

were the only reason, we should have no occasion for keeping 

"22 Geo, II, c. 44 (1749); George Nicholls, A History 
of the English Poor Law. 3 vols. (1854; reprint. New York: 
Augustus M. Kelley, 1967), 2: 46. Precedent supported this 
sort of regulation. Nicholls points out that a similar act 
of the Restoration aided in changing "the sword into the 
ploughshare, and enabling individuals . . . to become 
associated with the productive classes in the operations of 
peace," p. 47. 

"Hansard, 14: 829. 
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one ship in commission, or one sailor in pay, during a time 

of profound tranquility." Nugent claimed that the only 

reason to keep any navy was "to preserve our character as a 

maritime power" and to prevent the "oppressive and perni

cious" practice of impressment. 

He asserted that a force of 20,000 would protect England's 

reputation and interests abroad. Nugent also argued that a 

larger army would alleviate the suffering of the poor. 

Some of Britain's released sailors had secured places in 

England's, or in foreign merchants marine, and others had 

found employment "on land." But a few had certainly "miser

ably perished at Tyburn" or "more miserably rotted and 

starved in our gaols, by the cruelty of our usurers," since 

England's Debtors' Prisons showed alarming increases in 

population. Military readiness was sound military and 

social policy, as it alleviated the hardships of economic 

and social instability caused by demobilization. Nugent 

forcefully argued that demobilization was a hardship to the 

"Ibid., 833-835 



113 

nation in lost experience and stature. It strained the 

nation's courts and jails as well." 

Economy prevailed over concern for the prestige of 

England abroad, and the navy's personnel fell in 1751. 

But the debate is instructive; members of Parliament assumed 

that increases in crime and rapid demobilization were some

how related. Higher rates of idleness strained the courts, 

the jails, and the poor law system. Debates in Parliament 

may be scant evidence of conventional wisdom outside the 

walls of the House of Commons, but they are telling nonethe

less. By the end of the Fourth Session of the Tenth 

Parliament (January to June 1751) members of Parliament 

assumed that a link between crime and unemployment existed 

and considered action based on that assumption. 

The 1751 Committee on Crime examined witnesses, includ

ing Henry Fielding himself, and evidence, sending their 

recommendations for policy changes to Parliament in three 

separate sets of proposals. If Henry Fielding's analysis of 

the causes of crime in London was a sincere expression of a 

certain mind set of his age, so too was the committee's 

"Ibid.. 
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understanding of the causes of crime. J. M. Beattie ex

plains the attitude well. 

In general, the committee clearly attri
buted much of the explosion of criminality 
at mid-century to the ineffectiveness of the 
courts, for many of their suggestions were 
concerned with encouraging prosecutions, 
speeding up the judicial process and finding 
more effective ways to punish the guilty." 

Fielding had argued in the Enquiry that "terror" and strict 

enforcement of law, coupled with his administrative innova

tions, would be sufficient to lessen crime. His "pioneer 

research" into the socioeconomic environment of crime 

endeared Fielding to the committee. ̂^ If penal policy in 

eighteenth-century England was meant to suppress crime, 

Fielding's prescription for a more active role for central 

government, substantively and procedurally, made sense. As 

he wished to remedy the defects present in the law in order 

to make punishments more terrible and more sure. Fielding 

fit well into the prevailing mind set of his age. 

^5j. M. Beattie, "Crime and the Courts in Surrey, 1736 
1753, in Crime in England. 1550-1800. ed. J. S. Cockburn 
(Princeton: Princeton University Press, 1977), p. 156. 

"Radzinowicz, The Movement for Reform, p. 403. 
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Parliament obviously shared Fielding's faith in the deter

rent power of terror to maintain order in urban England. 

The members of Parliament did not, however, uniformly agree 

that centralization of authority over criminal law was the 

answer. The committee's confidence in tradition, 

paralleling Fielding's own, shadowed the government's 

response to crime for the next quarter century. The debate 

was to be over whether tradition or innovation would guide 

institutional responses to crime. 

Over the next two years. Parliament debated at least 

fourteen bills emanating from proposals made by the 1751 

Committee on Crime. Few passed, because many of the commit

tee's "recommendations were so far ahead of its time," yet 

some significant legislation owed its origins to the 1751 

committee's work.̂ '' Its recommendations addressed in turn 

three concerns that emerged in their examination of crime. 

First, members addressed themselves to the problems posed by 

poverty, asserting that the Poor Law needed amendment. Like 

Fielding, they agreed that crime and want were intricately 

linked. They agreed too that "luxury" was an inducement to 

"Beattie, Crime and the Courts, p. 521-522; 
Radzinowicz, The Movement for Reform, p. 421. 
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idleness, and that the worthy poor needed aid. To that end, 

the committee sought to amend the Vagrant Act (1744) by 

abolishing laws of settlement that required the poor receiv

ing aid to settle permanently within a parish and made them 

ineligible for aid outside that boundary." In search of 

employment, England's poor by 1751 were migrants, seldom 

staying in their assigned parishes. The countryside was 

draining into the Metropolis, where overburdened parishes 

failed to meet the need of solace. The committee also 

wished to amalgamate some smaller parishes and establish 

common funds for poor relief at the county level. 

Once in the Metropolis, tempting entertainments enticed 

the poor. To alleviate moral suffering. Parliament regu

lated "luxuries" such as gaming houses and houses of 

prostitution.^^ "Social prophylaxis" passed in Parliament 

included acts in 1751 and 1753 that regulated public houses 

and statutes that required licensing of public dance halls. 

"The Vagrant Act [17 Geo. 2, c. 5 (1744)] was itself 
an addition to 13 Anne, c. 26 (1714); and would be the basis 
of reform from 1744 forward. Amendment of the terms of 
settlement for purposes of granting poor relief was enacted 
under 31 Geo. 2, c. 11 (1758). 

"25 Geo. 2, c. 36 (1752), The Disorderly Houses Act. 
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"Disorderly Houses" and other places of entertainment. 2° 

The Commons' Committee balked at more interference than 

that, praising the hospitals and private charity for their 

efforts to elevate the poor above their surroundings. 

Another tangible result of the committee's observations 

on the condition of the poor is evident in the Marriage Act 

of 1751. The act offered couples tax exemptions for entering 

the state of conjugal bliss and allowed a further reduction 

of taxes for each child born of the union. One correspon

dent posited a novel idea not incorporated into the act. No 

woman should be allowed to marry "after her Capacity of 

Child-bearing has left her," as young men tied to "old and 

ugly women" resorted to "harlots," thereby increasing the 

number of streetwalkers in London.2^ Respectability, the 

2025 Geo. 2, c. 36 (1752); 24 Geo. 2, c. 40, s. 22 
(1751); 26 Geo. 2, c. 13 (1753); 25 Geo. 2., c. 36 (1752); 
Leon Radzinowicz, A History of English Criminal Law and Its 
Administration from 1750. vol. 3: Cross-Currents in the 
Movement for the Reform of the Police; 5 vols. (London: 
Stevens, 1948-1986), pp. 74-79, passim; 25 Geo. 3, c. 48 
(1785) . 

2̂ The Marriage Act (1751); Some Considerations upon 
Street-Walkers, with a Proposal for Lessening the present 
Number of them in Two Letters to a Member of Parliament 
(London: A Moore, 1750), p. 7. The second of the two 
letters reminds the unnamed member of Parliament of methods 
used by the Jews, Romans, and Greeks to control 
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very hallmark of Victorianism, was infused in the dialogues 

of Parliament in 1751. 

The committee followed Fielding's lead in recommending 

that other businesses that fed off the desperation of the 

poor, such as pawnbroking, should also be controlled through 

legislation. But the committee's willingness to regulate 

the pawnbrokers was not felt so keenly in Parliament. The 

committee's members promoted a "drastic" bill in 1752 that 

required pawnbrokers to receive government licenses. Leon 

Radzinowicz notes that the Commons' bill also set standard 

rates of interest that pawnbrokers could charge customers 

and levied penalties on brokers who received stolen goods. 

The bill failed in the House of Lords. Every subject, 

argued the Lords, had an obligation to enforce the law, and 

Englishmen needed no new regulation to do their duty to king 

and country. By 1757, however. Parliament passed a bill 

that regulated pawnshops, setting an important precedent for 

governmental supervision of business practices in the name 

of crime control. Fielding had charged that the pawnshops 

of the Metropolis were an inducement to crime, as stolen 

prostitution. Both are highly entertaining 
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goods could be exchanged more or less anonymously. Rumors 

suggested that John Fielding authored the 1757 measure. 

Leon Radzinowicz dismisses the assertion, arguing that there 

is no evidence to support such a conclusion, nor do John 

Fielding's writings indicate that he considered the measure 

his own. The act required that all pawnbrokers maintain 

lists of merchandise given for pawn, the date of the trans

action, the money advanced on the goods, and the address of 

the owner. Magistrates could assess a five-pound penalty 

against pawnbrokers who did not maintain these records. The 

1757 act also allowed pawnbrokers to hold suspicious persons 

in order to take them before magistrates, and exempted them 

from liability if their suspicions were groundless.22 

Parliament did not pass legislation requiring that pawnbro

kers receive annual permits of operation until 1785. 

Having disposed of a few ideas to remedy the root 

causes of misery among the poor, the committee's recommenda

tions turned to the enforcement of sanctions against crime. 

In order to buttress the strength and terror, the deterrence 

value, of the penal law, the committee recommended that 

22Radzinowicz, Cross-Currents, pp. 69-70; 30 Geo. 2, 
c. 24 (1757). 
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sentences be strengthened for certain crimes and that 

magistrates and courts receive extended powers over crimi

nals. Like Fielding, the Commons' Committee assumed that 

fear would encourage law-abiding behavior. The Commons' 

Committee examined the watch and found it ineffective. It 

complimented Henry Fielding's experiment at Bow Street as an 

exemplary measure, advising Parliament to reorganize the 

watch along the lines set by the Fieldings' office. The 

committee promoted prevention of crime and investigation of 

offences by a paid watch. It also wished to empower 

Quarter-Sessions' judges to raise watch rates where con

trolled by existing Acts of Parliament and to add new rates 

when requested to do so by parish residents. The committee 

believed that constables should be accompanied on their 

rounds by several watchmen, and that "speedy, effective 

punishment" of derelict constables would strengthen the 

reputation of the constabulary and force constables to take 

their responsibilities seriously. Henry and John Fielding 

helped draft most of this proposed legislation 23 

23Radzinowicz, The Movement for Reform, pp. 416-418; 
23 Geo. 2, c. 26 (1750); 23 Geo. 2, c. 55 (1751); and 25 
Geo. 2, c. 36 (1752). 
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Parliament passed few of the proposals, but Fielding's 

reputation and the apparent success of his Bow Street exper

iment assured more parliamentary scrutiny in the future. 

The third set of recommendations addressed ways that 

the government could better apprehend criminals and encour

age their prosecution. Commentators in and out of 

Parliament had long discussed the difficulties of prosecu

tion. The ineffectiveness of the watch was one factor 

blamed for increased crime, and magistrates regularly com

plained that they were not given wide enough powers to act 

quickly against disturbances in their jurisdictions. Henry 

Fielding and the Commons' Committee on Crime echoed each 

other in their belief that penal policy would be more effec

tive "if based on a sound system of crime prevention. "24 

The committee recommended that constables be empowered to 

arrest loiterers on sight and to send vagrants to the poor 

houses immediately. It believed that Justices of the Peace 

should receive wider powers of search and detention of 

suspected criminals. Bills designed to increase policing 

powers failed in the 1750s, but some parishes copied the 

24Radzinowicz, The Movement for Reform, p. 419 
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example of the Bow Street Force. John Fielding, who took 

over the Bow Street Office after the death of his brother, 

solicited and received (intermittently) funds for his 

detection service directly from the Secretary of State's 

office. More unrest in London and environs, highlighted by 

weavers' riots in the 1760s, the Wilkes disturbances of the 

late 1760s and 1770s, and especially the infamous Gordon 

Riots of 1780, bolstered serious efforts to reform policing, 

while promoting parliamentary and public sanction for 

change. Even then, the Westminster Police Bill of 1785 

failed. The Middlesex Justices Act (1792) passed in part 

because of it endorsement by William Wilberforce's Society 

against Vice and Immorality.2^ 

The 1751 committee judged existing procedures related 

to indictments for felonies and misdemeanors lacking, and 

its members urged that Parliament reform procedural stan

dards for the courts- Victims took responsibility for the 

apprehension and prosecution of suspected criminals. The 

Commons' Committee recognized that prosecution was at best 

time-consuming and, at worst, expensive. The committee had 

25Radzinowicz, Cross-Currents, p. 67 
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no particular problem with the practice of offering rewards 

for the recovery of property or information that led to 

successful prosecutions. It, in fact, recommended that the 

practice be continued, even to the extent of offering to 

repay from public funds some of the victim's expenses if 

prosecution was successful. Pleas for speedier trials, 

lower court costs, provision to monitor Houses of 

Correction, and changes in the criminal penalties for cer

tain crimes rounded out the main recommendations of the 1751 

committee.2^ Some, though hardly all, of its ideas found 

their way into Parliament as bills, even if passage was 

hardly assured. 

While the committee had been somewhat progressive in 

its overall approach to the crime problem, the members were 

not willing to carry that adventurous spirit too far. Their 

recommendations for social policy were far more daring than 

their recommendations relating to prosecution and sentencing 

of criminals. Two proposed bills illustrate the dual nature 

of the 1751 committee's thinking. One, the Murder Act 

26Radzinowicz, The Movement for Reform, pp. 418-419 
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(1752) , passed; the other, the Dockyards Bill that created a 

secondary punishment of convicted criminals, failed. 

The Murder Act (1752) encompassed one of the 

committee's recommendations--that penalties for certain 

crimes be strengthened through legislation. On this issue. 

Parliament was on sure ground. Since the Restoration Par

liaments of the 1660s, members' responses to crime invari

ably strengthened sentencing. Whereas the 1751 committee 

noted that it might be "reasonable" to find punishments 

other than death for some crimes. Parliament adhered to 

tradition and the Murder Act(1752) increased the severity of 

punishment meted out to killers. The act illustrated the 

faith in terror evident in the 1750s, and Parliament's 

terror in observing a rising murder rate. The bill's pream

ble stated: 

[T]he horrid crime of murder has of 
late been more frequently perpetrated 
than formerly, and particularly in or 
near the Metropolis, contrary to the 
known humanity and natural genius of 
the British nation; and that it has 
therefore become necessary that some 
further terror and peculiar mark of 
infamy be added to the punishment of 
death, now by law inflicted on such as 
shall by guilty of the said henious 
offence [sic] . 
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The act was a gruesome piece of legislation, adding a "pecu

liar mark of infamy" to the murderer's sentence.2'' 

Parliament shortened the length of time between conviction 

for a felony offense and execution to a maximum of three 

days. The time between conviction and execution was seldom 

long anyway, but Parliament's rationale for creating a 

statutory time limit was to provide a curb on direct appeals 

for pardons to the king. Traditionally, judges recommended 

pardons or commutation of a sentence to transportation at 

the end of an Assize or Quarter-Sessions. Under the new 

act, judges were to pronounce sentence at the time the 

verdict was handed down, and could add a provision to the 

sentence that the corpse could be turned over to surgeons 

for dissection or, if the judge so ordered, the corpse could 

be hanged in chains. 

The Murder Act applied to felons convicted of violent 

crimes against persons, not for those found guilty of vio

lence against property. If the judge invoked the Murder Act 

at sentencing, the felon was to be executed within forty-

eight hours, unless that day was a Sunday. In that case, 

2̂ 25 Geo. 2, c. 37 (1752) 
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the execution took place on Monday.28 Parliament meant the 

act to strike terror into a population still mired in an 

almost morbid concern with the physical condition of the 

body after death. Much of London's population found 

dissection abhorrent. To punish the body so cruelly after 

death seemed excessive. The infinitely silly, but nonethe

less frightful, "Surgeon's Riots" of the 1750s allowed the 

public to register its disapproval of this new brand of 

terror. But Parliament remained true to a century of tradi

tion guiding its understanding of deterrence: the code 

became bloodier, and the Murder Act blocked the respite 

offered by a royal pardon or commutation of sentence. 

Henry Fielding disliked the Murder Act. He had no 

objection to the death penalty per se, but he had recom

mended in the Enquiry that executions would provide more 

opportunities for redemption of the criminal and would deter 

potential criminals more effectively if performed in pri

vate. He complained in the Enquiry that "[t]he Day ap

pointed by Law for the Thief's Shame is the Day of Glory in 

28Beattie, Crime and the Courts, pp. 434, 529-530 
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his own Opinion. "29 Were such unseemly enjoyments not 

enough, the "bacchanals" and festive atmosphere of "Hanging 

Days" at Tyburn seemed to increase petty crimes. Pickpock

ets and muggers regularly cruised the crowds at Tyburn for 

prey. Fielding was shocked at the level of depravity exhib

ited by murderers and by the populace's adoration of the 

criminal. In one of his more interesting works. Fielding 

longed for a more restful time, when 

cruel and bloody actions were so seldom 
heard of in England, that when they 
happened, they appeared as prodigies, 
and raised not only the detestation, 
but the astonishment of the people.3° 

Fielding did not concur with the prevailing sentiment 

of the day that public punishment depended on ritual, the 

"ceremony of deterrence" as Michael Ignatieff puts it, that 

reinforced the mutual duties of the state to impose law and 

29Henry Fielding, An Enquiry Into the Causes of the 
Late Increase of Robbers, &c. with Some Proposals for 
Remedying this Growing Evil (London: A. Millar, 1751), 
p. 121. 

3°Henry Fielding, Examples of the Interposition of 
Providence in the Detection and Punishment of Murder 
(London: A. Millar, 1752), p. 1. This work is fascinating. 
Fielding's Enquiry relied on cold, hard procedure to catch 
criminals. In Providence. Fielding humorously recounted the 
intervention of the Almighty to catch murderers. 
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the public to support the ritual as an expression of social 

solidarity. The ceremony included three parts: sentencing, 

when the judges donned black kerchiefs over their wigs; the 

sermon delivered to the condemned before execution; and the 

hanging itself. 

The warden of Newgate, called the Ordinary, published a 

Newgate Calendar that included lurid biographies of 

condemned prisoners. The Ordinary's Accounts, sold on 

London's streets, confirmed the efficacy of the public role 

of the condemned as an example to his (or, occasionally, 

her) fellows. But the example was titillating, not terrify

ing. The biography followed a standard form. The Ordinary 

summarized the trial proceedings, moved into a recitation of 

Biblical texts quoted during the last sermon, and then 

regaled readers with a short biography of the offender, 

including a detailed retelling of the convict's crimes. The 

condemned prisoner told his or her own tale in a narrative 

essay, or through reproductions of letters that he or she 

received in Newgate. The final chapter of the Calendar told 

of the hanging itself. The Accounts augmented the 

Ordinary's annual income of thirty-five pounds and were 

wildly popular with the public, if not always with the 



129 

government. 31 Peter Linebaugh notes that the Ordinary's 

Accounts occasionally received criticism from the Court of 

Aldermen in the eighteenth century, from critics who charged 

that the exchanges between the condemned and priests vio

lated priest-parishioner privilege and from competitors, who 

charged that the Ordinary extorted confessions and fabri

cated speeches for his biographies. 32 

For his part, the Lord Mayor of London endorsed the 

Accounts in 1774 as an efficacious way to educate readers to 

the evils of crime. The Lord Mayor believed that the 

Accounts illustrated the ideology of law, which the histo

rian Douglas Hay defines as replete with aspects of majesty, 

justice, and mercy. The public execution was intended to 

display all three; but, all intentions aside, the "tradi

tional, calculated panoply" of the judicial carnival, from 

the judges donning their solemn black kerchiefs, to the 

vendors selling "dying words" of a felon often not yet dead, 

to the maimed bodies carted off to the surgeons, did little 

3ipeter Linebaugh, "The Ordinary of Newgate and His 
Account," in Crime in England. 1550-1800. ed. J. S. Cockburn 
(Princeton: Princeton University Press, 1977), pp. 248-250. 

32 Ibid., pp. 254-256 
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beyond creating a profound sense of failure. Hanged murder

ers were popular figures, heroes in an odd way, and they 

provided the populace with entertainment, not moral exam

ples. 33 The Murder Act did little to reduce the instances 

of violent crime in the Metropolis. Fielding was right. 

Jobs, bread, and new wars on the horizon caused London's 

crime rates to fall--not fears of hangman Jack Ketch. 

If hanging was "not punishment enough" and the Murder 

Act was ineffective in deterring crime, some Englishmen 

attempted to raise the possibility of creating alternate, or 

secondary, punishments. Transportation had, since 1718, 

allowed some of England's felons to receive exile in lieu of 

execution. But transportation caused financial and social 

strain by the 1750s. American colonies resisted the impor

tation of felons as indentured servants, and the practice 

did not meet the express purpose of deterrence at home. The 

Dockyards Bill, another product of the 1751 Commons' 

33Martin C. Battestin and Ruthe R. Battestin, Henry 
Fielding: A Life (London: Routledge, 1989), p- 519; 
Ignatieff, A Just Measure of Pain, pp. 21-23; Douglas Hay, 
"Property, Authority and the Criminal Law," in Albion's 
Fatal Tree: Crime and Society in Eighteenth-Century England. 
ed, Douglas Hay, et al. (London: Allen Lane, Penguin Books, 
1975), p. 27. 
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Committee's recommendations, attempted to offer judges 

another sentencing option when execution or exile was 

impractical or inappropriate. The Duke of Newcastle be

lieved that sentences at hard labor could deter crime, since 

the image of convicts at work throughout England would be 

constantly before the eyes of the people. The Commons' 

"Felons Confinement in the Dock-Yards Bill," introduced in 

January 1752, substituted hard labor in the shipyards for 

transportation. The bill that passed the House of Commons 

called for prisoners to be "put on public display, chained 

in gangs, and marked out by their uniforms, so that they 

would be 'visible and lasting Examples of Justice'."34 Leon 

Radzinowicz, usually an acute and cynical observer, lauds 

the bill as evidence of a growing public ambivalence about 

the death penalty. But J. M. Beattie makes a telling point: 

Parliament did not mention the notion of rehabilitation in 

relation to the Dockyards Bill. The committee in 1751 and 

the Commons in 1752 were interested in "shoring up a penal 

system that few people thought could work without frequent 

public displays of the consequences of breaking the law." 

34 Beattie, Crime and the Courts, p. 523 
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Parliament never intended to use the Dockyards Bill as the 

first salvo in a war against capital punishment. It was a 

"substitute for transportation" that failed. 35 The House 

of Lords objected to the notion of creating an alternative 

to death or transportation through an act, and, strangely, 

it viewed confinement at hard labor as "incompatible with 

the status and dignity of a free people." Presumably, death 

or exile as a free Englishman was preferred to a relatively 

short incarceration engaged in hard labor. The Lords also 

believed that the Dockyards Bill would be difficult to 

enforce, and feared that labor camps, with their concentra

tions of dangerous criminals, would constitute a danger to 

the surrounding community.3^ 

The Lords assented to acts that removed offenses from 

benefit of clergy, stiffened capital laws relating to prop

erty crime, and bolstered the majesty of the law.37 They 

35lbid., p. 522; JHC 26 (1750-1754), p. 400. 

36Radzinowicz, The Movement for Reform, p.422; Journal 
of the House of Lords 27 (1746-1752), 14 Feb 1752, p. 654, 
25 Feb 1752, p. 661. 

3''25 Geo. 2, c. 37 (1752); 24 Geo. 2, c. 45 (1751) 

removed benefit of clergy for stealing items valued at 40s 

from a ship or wharf. 



133 

were hardly bent on reformation, either of the basis of the 

law or the individuals who broke laws so wantonly. But 

neither was the Commons' Committee on Crime nor was the 

House of Commons. Leon Radzinowicz reserves special scorn 

for the short-sightedness of Parliament, especially the 

House of Lords, in not passing the Dockyards Bill. The 

"progressive outlook" of the committee of 1751, "so far 

ahead of its time," did not overcome the traditionalism of 

its age. But contained within Radzinowicz's contempt is a 

possible reason for Parliament's tepid response to change. 

The Dockyards Bill was unprecedented, and England's legisla

tors were unlikely to buck tradition. Furthermore, the 

supervision of convicts at labor might be expensive. 

England in the mid-eighteenth century had no real 

provision for long-term incarceration of convicted felons. 

England's prison system was another relic of the medieval 

age. "Gaols" intended to house those awaiting trial or 

execution were not designed or intended as long-term resi

dences for the convicted criminal. The movement for prisons 

in the 1770s was a necessary precondition for serious at

tempts to create secondary punishments. When the Dockyards 
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Bill appeared before Parliament, no such institutions really 

existed. 

Despite its "shortsightedness" and half-hearted efforts 

to reform the administration of penal law, the 1751 

committee on Crime did set some important precedents. 

Future efforts to reform the criminal law and the practice 

of justice would benefit from a less universal approach. 

The 1751 committee had been "vague" regarding which statutes 

it saw as needing reformation. Later reformers would target 

repeals of criminal statutes individually. Radzinowicz 

notes that the tactic evolved to counter the "strength of 

the opposition with which any proposal . . . had to con

tend. "38 However such incrementalism developed, its power 

rested in its very innocuousness. Robert Peel, Edwin 

Chadwick, and the "Benthamites" of the early nineteenth 

century benefitted from the example of 1751, knowingly or 

unconsciously. Norman Gash's classic biography of Robert 

Peel39 lauds the methodology of the home secretary in creat

ing the consensus for reform in the 1820s. But the method 

38 Radzinowicz, The Movement for Reform, p. 421. 

39See Norman Gash, Mr. Secretary Peel: The Life of Sir 
Robert Peel to 1830 (London: Longman's, 1961). 
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was already there. Identification of the problem through 

judicious use of committees, recommendations to Parliament, 

and pertinent legislation based on evidence and statistics 

created a climate of administrative innovation in the 1750s. 

The Commons' Committee on Crime was the laboratory. As 

reformers wove together the threads of penal, police, and 

prison reform after the 1750s, these small threads created 

larger patterns, systems, on which reformers based their 

calls for change. 

Despite the best efforts of Parliament, no one was 

exempt from the dangers posed by London's bold and desperate 

criminals. One year after passage of the 1752 Murder Act, 

the Queen narrowly escaped attack by a street gang near St. 

Paul's Cathedral. A City Alderman had been the target of 

the brigands before the Queen's carriage passed. The king 

himself lost his purse, watch, and shoe buckles to muggers 

in Kensington Palace Gardens in 1753.4° Lesser personages 

fared little better. In 1756 war saved London from the 

continued pressure of crime. The Seven Years' War sharply 

curtailed criminal prosecutions for capital crimes as 

40 Nicholls, Poor Law, 2:48 
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employment rose and enlistments increased. Conviction data 

for Surrey, reported in J. M. Beattie's Crime and the Courts 

in England (1986), show that in the period from 1749 to 

1756, eight years of peace, juries convicted 99 men and 

women of capital offences. King George II pardoned or 

transported 33; 16 received "unknown" treatment (but were 

probably transported); and executioners hanged 50, all of 

them men. During the Seven Years' War only 4 5 men and women 

were convicted of capital crimes in Surrey. Sixteen re

ceived transportation and one man substituted a stint in the 

army for other punishment. Nine men and one woman died on 

the gallows. Strikingly, the conviction rate jumped again 

in the period from 1764-1775, then dropped when another war, 

that with the rebellious Americans, again reduced competi

tion for jobs in England as a whole. 

A new momentum developed in favor of other methods and 

perspectives on the goals of criminal law in the 1750s. The 

1751 Committee on Crime discussed new alternatives, either 

in the form of increased levels of punishment, such as the 

Murder Act, or in favor of alternative punishments like hard 

labor as presented in the Dockyards Bill. Committee members 

also considered the idea that the causes of crime were often 
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rooted in poverty and want. But the "duality of approach" 

represented by the extremes of the Murder Act and Dockyards 

Bill did not sit well with the reformist tendencies of the 

regulation of pawnshops, gin houses, pubs, and amusements. 

The process of melding the attitudes of Parliament and 

magistrates into a uniform change of perspective on crime 

and finding new paradigms upon which to build a criminal 

justice system more in keeping with the new Metropolis, 

occupied practitioners of criminal justice well into the 

nineteenth century. 

The flurry of attention to crime in London faded as the 

1750s wore on. By 1754, London was again contemplated war 

and by 1756 that war was a reality. A failed harvest in 

1756, leading to widespread speculation in grain, ultimately 

benefited London's workers. Wages rose, population and 

employment pressures in the Metropolis eased, and it seemed 

that only John Fielding cared about the persistent problem 

of crime. John regularly reminded the reading public and 

Parliament of the successes achieved by his brother and 

himself at Bow Street. Throughout the 1750s and 1760s, his 

pamphlets and (nagging) missives to the Secretary of State's 

office received wide, if sometimes exasperated, attention in 
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official quarters. His work, and politics in the form of 

the rise of the radical Wilkites, occupied much of the next 

decade. 



CHAPTER V 

SIR JOHN, and JOHN WILKES: 1756-1770 

"O, what a damn'd unfortunate fellow 
am I! That a first-rate Patriot, the 
delight of the mob, the idol of his 
own imagination, and the terror of 
the Court, should be brought to this 
disgrace! Hell and furies! Shall 
the dictator who gives laws to empires 
be dictated to by a Middlesex Justice?"^ 

Sir John Fielding, the "Blind Beak," served as chief 

magistrate at Bow Street from 1754 until his death in 1780. 

Before his brother Henry's death. Fielding served as Henry's 

assistant at Bow Street. They enjoyed a close partnership. 

Henry supervised the Bow Street Force and the advertisements 

of and for it, while John presided over the court. John 

Fielding continued the work of his brother, however, in more 

ways than just as a magistrate. From the 1750s, Fielding 

wrote pamphlets extolling the successes of the Bow Street 

Runners and exhorting Parliament to create a national polic

ing unit on the lines of his force. He used his notoriety 

to keep the issue of police and legal reform before 

^The Bow Street Opera (1773) Act 2, Scene 1. "The 
Lament of Cock-Eyed Jack," John Wilkes. The magistrate is 
Sir John Fielding. 

139 
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England's eyes, even if his own were blinded to London's 

suffering victims and criminals. A parliamentary Committee 

on Crime convened in 1770 owes much of its impetus to the 

influence of John Fielding, much as the 1751 committee owed 

its to his brother. 

The committee of 1770 also owes its character to the 

tumultuous political events of the 1760s. The late 1750s 

and especially the 1760s deserve special attention in the 

history of criminal justice administration for several 

reasons. First, serious, if sporadic, changes occurred in 

magistrates' courts. Expediency, not idealism, fueled the 

changes. Second, England faced external threats in the 

Seven Years' War and internal threats from political and 

economic agitators at home. The realm's armies were almost 

as active in quelling the riots as in defending the empire. 

And they were not effective. 

The accession of George III in 1760 heralded a change 

in the Whig supremacy of the previous fifty years. 

Parliament and the ministry still felt Walpole's influence; 

some officials of George Ill's early reign had held office 

for four decades. William Pitt (the Elder), who had steered 

England through colonial wars and industrial growth since 
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1756, resigned in 1761. The Whigs, accustomed to a high 

degree of independence, did not expect or enjoy the prospect 

of royal intervention in governance. George III, however, 

planned to exercise an active role in governing, and the 

installation of Lord Bute as a secretary of state and then 

as First Lord of the Treasury created havoc within the 

ministerial system. Between Bute's resignation from the 

cabinet in 1763 and the installation of Lord North in 1770, 

England experienced four ministries, none of which lasted 

more than two years. Pressure from the American tax revolt 

and from the normal adjustments to peacetime plagued these 

ministries, as did a growing radical sentiment, represented 

by John Wilkes. 

Why did John Wilkes have such a profound impact on 

English politics in the 1760s, and how did his cause in turn 

influence criminal law reform, procedurally and 

substantively? The answers to those questions rest in 

understanding members of Parliament and in their acknowledg

ment of the changing nature of political expression in the 

eighteenth century. The king's determination to rule influ

enced the role that the Wilkes agitation played in politics 
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and the role of Parliament in responding to the challenges 

it faced from the palace and the streets. 

Since 1722, England had been the home of "Whig Suprem

acy," and Whig administrations had, for the most part, 

served the nation well. Capital infusions from colonies 

made England wealthy, at the expense of her competitors 

abroad. The transition from rural to capital wealth 

increased the living standards and optimism of Whig support

ers. But the Whigs were, by the 176 0s, ripe with dissent 

within, a common result of unchallenged political power. 

The addition of the earl of Bute, a Scotsman and the 

"King's Favorite"2 to the cabinet in May 1762, heralded a 

major political change. Bute was a novice in politics, but 

he was skillful in using issues to divide the Whigs, whom he 

and the king saw as obstacles to a reassertion of royal 

power. Bute and George III hoped to exercise what they 

viewed as a benign influence in governing. They asserted 

that the Whigs had supplanted that role during the first 

decades of Hanoverian rule, and they argued that the king's 

2Horace Walpole, Memoirs of the Reign of George III. 
ed. Denis LeMarchant, 3 vols. (London: Richard Bentley, 
1845), 1: 276. 



143 

position was constitutionally viable. The Whigs, of course, 

could not agree. Bute used ongoing negotiations with Spain 

and France to his advantage. The Seven Years' War, begun in 

1756, ended spectacularly for the English, but the extent of 

that victory was debatable, and debated, among the Whigs. 

Their hegemony in Parliament collapsed in the early 1760s in 

part over the issue of peace. The king's factions now 

controlled the ministry. 

Probably England's most interesting representative of 

protest against the existing order was John Wilkes. Wilkes, 

a complete and unrepentant rogue, played the part of a 

political gadfly in the 1760s. Wilkes was a darling of the 

radical set, pillorying order, Tories, and the king, not 

always in that order. John Brewer explains that John 

Wilkes' followers understood law in simple terms: 

The Wilkites' view of the law was in 
the best strict common law tradition. 
Forms had to be adhered to punctiliously 
and exactly: a misspelling or the tiniest 
legal nicety rendered a trial null and 
void. Radicals were strongly committed to 
strict construction of a publicly known 
law because they believed that this was 
the surest guarantee of a subject's rights, 
and because it reduced to a minimum the 
opportunity for discretion which was. 
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as far as they were concerned, the 
opportunity for abuse.3 

Wilkes annoyed the Tories, as he had since his election 

to the House of Commons in 1757. He was supported by Earl 

Temple, Pitt's brother-in-law. When the Whigs lost control 

of the cabinet in 1761, Temple helped finance the North 

Briton, a fact not lost on the King's party. The opposition 

press, encouraged by dissatisfied Whigs, began to vilify 

Bute in general and, in the case of John Wilkes' publica

tion. The North Briton, Number 45, King George III himself. 

Wilkes wrote that, basically, the king was a liar and a 

hypocrite. Tories and friends of the king responded by 

using the machinery of the law to their advantage. The 

Grenville ministry issued a general warrant charging four of 

His Majesty's Messengers in Ordinary to "search for and 

apprehend the authors, printers and publishers" of the 

scandalous paper, on charges of seditious libel. The war

rant allowed the messengers to seize the suspects' papers as 

well.4 

3John Brewer and John Styles, eds.. An Ungovernable 
People. (London: Hutchinson, 1980), pp. 158-159. 

4Great Britain, Public Record Office, Criminal 
Records, Vol. 10, (1760-1766), p. 187. 
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John Wilkes was arrested under the general warrant on 

3 0 April 1763 and sent to the Tower of London. As a sitting 

member of Parliament, Wilkes claimed privilege against 

harassment by the ministry. A hearing on a writ of haJbeas 

corpus found for Wilkes' position. The court freed Wilkes 

from the Tower less than a week after his arrest. Crowds of 

Londoners escorted Wilkes to his home, and they continued to 

herald Wilkes as a hero protecting English liberty for the 

next decade.^ 

For his part, Wilkes responded to his arrest with a 

blizzard of provocative legal moves. Within days of his 

release, Wilkes sent a letter to each secretary of state. 

The first was addressed to Earl Halifax, his tormentor and, 

incidentally, a neighbor, the other went to Lord Egremont. 

Wilkes charged that the two secretaries had received goods 

stolen from Wilkes (making them both felons under existing 

law) and that he objected to the terms "indecent" and "scur

rilous" that had appeared in an answer to one of his 

^William B. Willcox and Walter L. Arnstein, The Age of 
Aristocracy. 1688-1830, 7th ed., A History of England, ed., 
Lacey Baldwin Smith (Lexington: D. C. Heath and Company, 
1996), pp. 158-162, passim. 
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previous letters.^ On 16 May 1763 Wilkes filed suit against 

Halifax, Egremont, and the four Messengers in Ordinary who 

had arrested him.'' The Wilkes cases ended in vindication 

for Wilkes and a thousand-pound award for damages. 

But "the people" did not let the matter rest. Wilkes' 

victory against the ministry, and thus against the king, 

emboldened his followers. Throughout the spring and summer 

of 1763, they pelted ministers' carriages with rotten fruit 

and mud cakes and destroyed the property of those who did 

not openly and enthusiastically support their heroic Mr. 

Wilkes. In November 1763, Parliament expelled Wilkes, in 

part for his scandalous writings. He won reelection three 

times, but Parliament refused to seat him until 1774.^ 

The Wilkes cases are heralded as constitutionally 

important in English and American history for their impact 

on the development of the ideal of a free press, and. 

^Annual Register for 1763. pp. 141-142; also published 
in PRO, Law Officers' Entry Book, 1: 46-47. 

•'The Key cases are available in Howell's State Trials: 
Leach v. Money (1765): 19 S. T. 1001; Wilkes v. Wood 
(1765): S. T. 1153; Wilkes V. Halifax (1765): 19 S. T. 1406; 

Entick V. Carrington (1765): 19 S. T. 1030. 

^Willcox and Arnstein, The Age of Aristocracy, 

pp. 158-162, passim. 



147 

specifically, of general warrants. The importance of John 

Wilkes to legal reform was in his role as spokesman and 

symbol for a Whig conception of government and liberty 

against the state's conceptions of governing and order. 

The "Wilkite" view of the law, according to John 

Brewer, was dominated by four themes. The first was the 

accountability of officials under the law. Second, there 

should be equal access to law to eliminate "partial" and 

incomplete justice. Third was the principle of due process. 

Finally, Wilkes stressed the conception of governance by 

"public consent rather than overt force."^ In every way, 

the Wilkes cases illustrated the failure of England's crimi

nal justice institutions to meet those requirements. 

The Wilkes disturbances, a euphemism for riots, that 

occurred in the capital in 1763 and again after each suc

cessful election campaign until the 1770s, also illustrated 

the failure of existing mechanisms against disorder. The 

law demanded that magistrates quell riots, whatever the 

^John Brewer, "The Wilkites and the Law, 1763-74: A 
Study of Radical Notions of Governance," in An Ungovernable 
People: The English and Their Law in the Seventeenth and 
Eighteenth Centuries. eds. John Brewer and John Styles 
(London: Hutchinson, 1980), p. 136. 
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cause. In most respects, at least since the Riot Act 

(1714), this procedure had been carefully delineated. 

After notice from a magistrate, the secretary of state 

called troops to serve as crowd control. England's military 

had ample opportunities to build their skills at domestic 

policing. "Confusions" in Kimbolton resulting from enforce

ment of the Militia Laws in 1761, for example, ended without 

the aid of the military, but Lord Mandeville wondered what 

would have happened to the government had the "riotous 

disposition" not been broken in time?" The answer came in 

Hexham a month later. The earl of Holderness reported that 

six companies of Yorkshire militia faced a mob "so violent" 

that the proclamation (literally, "reading the Riot Act") 

had to be "read twice." Troops fired into the crowd, kill

ing twenty-one.^^ In the spring of 1763, bands of roving 

"persons in sailors' habits" necessitated a reminder to the 

secretary of war to honor magistrates' requests for military 

"Lord Mandeville to Mr. Robert Wood, 15 Feb 1761. 
Militia, pel 3., No. 1. 

"Earl of Holdernesse to Lord Lingonier, 12 Mar 1761, 
Domestic Entry Book. 23:9. 
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assistance without delay. ̂2 when the government jailed, 

then released, John Wilkes, the activities of the London 

mobs increased greatly. Throughout the spring, summer, and 

autumn of 1763, in fact until Wilkes fled for the France to 

avoid prosecution for the "scandalous, obscene, blasphemous" 

Essay on Woman, mobs roamed London, forcing homeowners to 

illuminate their windows in honor of Wilkes and generally 

rousting about. John Fielding and the other magistrates of 

London were hard-pressed to avoid either encouraging or 

provoking such high-spirited gatherings, as Fielding com

plained in lengthy correspondence with the secretary of 

state's office. 

The Wilkites and Henry Fielding argued the same conclu

sions from the different positions: that to be just law must 

be enforced with regularity and precision. All of the 

Fieldings' reforms at Bow Street and all of their testimony 

before the Commons' Committee of 1751 had followed that 

dictum. While the radicals in the 1760s did not view John 

Fielding as a fellow critic and reformer, radical sentiment 

reinforced his assertions in an obvious and practical way. 

"Earl of Egremont to the Secretary of War. 25 Mar 
1763. Military Entry Book. 28:9,13. 
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Fielding was one of those whom the radicals closely criti

cized, because of his ties to the ministry. In some ways, 

Fielding succeeded too well in representing himself as blind 

justice (a fitting representation, given his sightlessness) 

but his enforcement of injustice in the eyes of the people 

did him and his cause no favors. But the goals of the 

radicals and Fielding were to reinforce each other in de

cades to come. 

Roy Porter's pleasant glance at English life at mid-

century notes that below the idyll of comfortable England, 

with its genial squires and statesmanlike politicians, ran a 

"lava flow of violence" punctuated by riots, mobs, and 

murder. ̂3 Much of the violence against order was perpe

trated by the so-called "hardened" criminals: the muggers, 

housebreakers, "colts" (street-boys), or prostitutes. 

Henry and John Fielding's efforts at Bow Street showed that 

such licentiousness could be mitigated by efficient bureau

cracy. But by the 1760s, respectable, normally law-abiding 

residents of the Metropolis perpetrated much of the violence 

against order, defending their "liberties" against royal 

"Roy Porter, English Society in the Eighteenth 
Century, rev. (London: Penguin Books, 1990), p. 101. 
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usurpation. Weavers, shipbuilders, and tailors defended 

their livelihoods against everyone. Or so it seemed. 

A change so great in every way as was 
wrought by the introduction of new 
manufactures and new modes of life, with 
the consequent disturbance of markets and 
prices, could not fail to excite animos
ities, and with them that disposition to 
violence to which all ignorant persons 
having an inheritance of medieval manners 
and traditions were prone . ̂4 

Although hard crime declined after the Seven Years' War 

began, as had been the pattern for the century, new crimes, 

based in politics, increased as war went mucking on. The 

character and personnel of the disorder were a factor in 

Parliament's willingness to examine the causes of crime, and 

to discuss the origins of political protest. The House of 

Lords, which in the early 1750s had rejected drastic change 

in policing, law, and the courts on the basis of their trust 

of ordinary Englishmen's devotion to the "particular genius 

4̂Luke Owen Pike, A History of Crime In England. 
Illustrating the Changes of the Laws in the Progress of 
Civilisation, vol 2: From the Accession of Henry VII to the 
Present; 2 vols.. Reprint Series in Criminology, Law 
Enforcement, and Social Problems, No. 19 (1873-1876; 
reprint, Montclair, NJ: Patterson Smith, 1968), p. 385. 
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of the English nation, "" now wondered if that trust 

misplaced. In Boxing Day tradition, the servants were now 

the masters, the inmates ruled the asylums, and the crimi

nals meted out the justice. Food Riots, machine riots, 

riots against Dissenters, the Calendar Riots and anti-

Semitic riots following a brief attempt by Parliament to 

legalize naturalization of the Jews (1753) showed that, as 

conservative as Parliament was, the people were more so. 

By the historian A. V. Dicey's characterization 

The failure of Parliament during the 
eighteenth century to introduce reason
able reforms . . . was due far less to 
the prejudices of members of Parliament, 
or even of the electorate, than to the 
deference which statesmen instinctively, 
and on the whole wisely, paid to the 
dullness and stupidity of Englishmen, 
many of whom had no votes, and were 
certainly not able to dictate by 
constitutional means to Parliament." 

"Henry Fielding, Examples of the Interposition of 
Providence in the Detection and Punishment of Murder. 
(London: A. Miller, 1752), p. 1. 

"A. V. Dicey, Lectures on the Relation between Law and 
Public Opinion in England During the Nineteenth Century. 
(London: Macmillan & Co., 1914; reprint. New York: AMS 
Press, 1978), p. 11. 
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All the John Fieldings of the world could not stand against 

this confusion. 

Fielding's responsibilities as a magistrate included 

monitoring and controlling the legal gatherings of petition

ers to the king, and controlling gatherings that threatened 

order by their sheer size. Most mob gatherings were peace

ful, and, in most cases, the petitioners themselves helped 

defray magisterial and military costs. But in some cases, 

the potential of the mob threat was considerable. 

The Spitalfields disturbances of 1769 provide a case in 

point. Mechanization of the weaving industry caused great 

distress in Spitalfields, a suburb of London. Beginning in 

September 1769, the secretary of state's office fielded 

requests from magistrates and area residents for help in 

controlling the activities of the weavers, who protested the 

use of machine labor. The heart of the issue was not the 

machines themselves, but a reduction in wages that they 

could expect after mechanization occurred. Sir John 

Fielding reported to the secretary's office that, as of 28 

September, three "cutters" were in custody and prosecution 

was imminent. Fielding reported that witnesses, prosecu

tors, and manufacturers in Spitalfields were terrified, 
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afraid of reprisals from those sympathetic to the weavers' 

plight. He asked that the prosecution of the three cutters 

be conducted at public expense and that two companies of 

soldiers be quartered at a Spitalfields public inn to pre

serve order. Fielding suggested that magistrates be given 

parliamentary authority to act as mediators in wage disputes 

in order to "prevent further outrages.̂ '' The treasury 

agreed to cover the costs of prosecution, and after a group 

of cutters killed an unarmed soldier on 30 September, troops 

manned stations at the Three Tun Tavern. Master weavers 

housed the officers and "provided ninepence daily food" for 

each soldier at the tavern. Magistrates warned "victual

lers" not to aid rioters and threatened to revoke the li

censes of any who ignored their warnings. By the middle of 

October 1769, the worst of the outbreak had ended, primarily 

because of the "magistrate's exertions."" The government 

"Great Britain, Public Record Office, Domestic Geo 3, 
pel 81, No. 22a. 

"Ibid., pel 81, Nos. 22f, 22g, 22i. 
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executed six looters in December, formally ending ministe

rial preoccupation with the weavers. " 

The Spitalfields riots represent both the legal and 

illegal actions of the crowd in relation to disputes. They 

also showcase the overlapping and often vague procedures in 

place related to crowd control. Fielding's acted promptly 

in the Spitalfields affairs, leading two sheriffs, Townshend 

and Sawbridge, to complain that the magistrate overstepped 

his authority by requesting that troops be sent to 

Spitalfields. Sir John believed that the two sheriffs were 

trying to stir up trouble primarily over their wages, since 

they were, essentially, paid by piece. Fielding's actions 

had usurped one of their traditional prerogatives. 2° 

Fielding argued that his organized response to the 

impending riot was effective and that in the future magis

trates should bear the responsibility of calling in troops. 

In this respect. Fielding was arguing for the extension of 

authority that he was careful to suggest already existed in 

principle. By 1769, the government was inclined to agree. 

"Ibid., pel 81, Nos. 22m-n 

2°Ibid. , pel 81, No. 22j . 
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If public response for and against the Spitalfields protests 

was typical, and in most respects it was, then perhaps 

Parliament could no longer depend on the populace to enforce 

its definitions of order. And, the problems did not end 

with the mob. Radicals made undependable jurors and even 

more undependable prosecutors. If, as the Fieldings had 

asserted, the system was broken, perhaps it should be fixed. 

John Fielding believed in England's romantic, staid 

idyll. The Fieldings' ideas on crime prevention relied to a 

heavy degree on reinforcing and redefining the duties of the 

Englishman in regard to law enforcement. In a 1755 publica

tion, John Fielding explained the origins of the Bow Street 

Runners and how that idea could fit into England's tradition 

of voluntarism regarding crime control. The purpose of 

Thieftakers was to distinguish between "real and useful 

thieftakers" and those who, like Jonathan Wild of previous 

eras, perjured themselves to receive reward money. Accord

ing to Fielding, the Runners began as a posse comitatus, 

made up of former constables. Henry Fielding sent the group 

to round up a gang of thieves in 174 9. The Runners received 

rewards for their "bravery," and 
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[t]his encouragement induced several 
constables and other persons to serve 
the public in the same way: and as soon 
as Mr. Fielding was enabled by the 
government to put his plan in execution, 
whatever constables appeared willing to 
go on these hazardous enterprises, 
were occasionally employed.2^ 

Fielding was at pains to say that the force was "reputable" 

men, former constables, who "otherwise . . . could not have 

been nominated to serve the office of constable in their 

respective parishes."22 Like all successful innovations. 

Fielding implied, imitators quickly presented themselves to 

the public as police for hire. Not all thief-takers were as 

reputable as they seemed. John Fielding's furious invective 

against a "McDaniel and his hellish crew," charged that 

frauds like McDaniel "prostitute[d] the useful employment of 

thieftaker" at the expense of the merchants and public who 

subscribed to their service, highlighting the advantages of 

a regular, respectable force. 

2iJohn Fielding, A Plan for Preventing Robberies within 
Twenty Miles of London with an Account of the Rise and 
Establishment of the Real Thieftakers. (London: A. Millar, 
1755), pp. 1-3, passim. 

22 Ibid., p. 3 . 
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Fielding had no real dispute with the practice of 

subscriptions, by which a group of merchants or townsmen 

gathered funds for use as reward money during crime waves. 

He did object to the serendipity of that practice--he 

suggested instead that "real thieftakers" be employed to 

apprehend highwaymen and the like and that magistrates 

distribute subscription funds as salaries. He assured the 

public that he "immediately discharged" his Runners for 

"acts of cruelty or injustice." Another advantage to "real 

thieftakers," Fielding said, was that as former constables, 

they knew the locale and locals, and could, when not immedi

ately concerned with a specific offender, keep watch on 

suspected criminals through regular surveillance.23 

Far from heralding the force as the only way to respond 

to acts of criminality. Fielding went on to appeal to local 

businesses and landowners to consider themselves part of a 

team of law enforcers. Like his brother's Enquiry five 

years before, John Fielding's Thieftakers was an attempt to 

regularize procedures for dealing with crime, but where 

Henry concentrated on the environs of the Metropolis, John 

23 Ibid., pp. 9-11 
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looked further. John recommended that gentlemen with coun

try homes five to twenty miles from London subscribe two 

guineas each to a "highway robbery fund." When thefts 

occurred in their neighborhoods. Fielding asked these 

gentlemen to gather crime scene information: a description 

of the crime, the perpetrator, and the victim's name. Then, 

at once they should pass the information to him at Bow 

Street. He would ask for information on the crime in the 

Public Advertiser, a paper that carried Bow Street news in 

each issue. Fielding asked that the landowners pay their 

messengers and that they be willing to cover the cost of the 

advertisement. Fielding recommended that messengers stop at 

all "alehouses, public inns, and turnpikes" en route to 

London to spread news of the crime. Once in town, pawnbro

kers, stable-keepers, and publicans should be vigilant as 

well. Fielding appealed to the reputations of country 

landowners and the townsmen, whom he knew understood their 

duty as law-abiding subjects and knew that controlling crime 

was good business as well.24 

24 Ibid., pp. 12-17, passim 
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John Fielding apparently understood far better than his 

brother the reluctance of many Englishmen to support such a 

seemingly novel scheme as a force of professional thief-

catchers. The perennial example of the French secret police 

weighed heavily on the minds of Fielding's critics, and the 

historic examples provided by the Jonathan Wild scandal of 

the 1720s and the exploits of perjurers in John Fielding's 

own day did little to dispel doubts about his plan. But 

Fielding answered his critics in the form of "confessions," 

which he hoped would quiet his opposition. The first likely 

criticism of his plan was that it was too "simple, tri

fling," to serve any real purpose. Fielding's answer was 

that the directness of the plan was its strength. Better 

execution of the law meant that it would get done. Second, 

Fielding was sure that his critics would wonder why he 

offered no reward for information in his plan. Fielding's 

answer was that rewards were temptations to perjury. Third, 

Fielding knew that his critics would accuse him of self-

promotion. Here Fielding was precocious; the Public Adver

tiser was a dependable paper in which he held no interest. 

He sought "only what reward I might deserve" for his service 
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to the people.25 A fourth criticism was that England's hue 

and cry had the "sanction of authority," so why not use that 

tradition instead? Fielding answered that in the 

countryside, the hue and cry was appropriate, but nearer 

London the process took too long, and London's suburbs were 

large and anonymous enough in which to lose a culprit. The 

final confession addressed the matter of reputation. If 

Fielding's "real" thieftakers were so reputable, then why 

were they anonymous? Could Fielding not publish the names 

and addresses of his force so that the public could investi

gate the characters of the men for themselves? Fielding's 

answers took two parts. First, he noted that thieftakers 

were "extremely obnoxious to the common people," as inform

ers; and that the work of a thieftaker would be better done 

if the man was not well known. This reference to "under

cover" work was softened by Fielding's assurance that his 

critics could obtain a personnel list from him; they had 

only to ask. 26 

2 5 i b i d . , p p . 2 0 - 2 2 . 

2 6 l b i d . , p p . 2 2 - 2 5 , p a s s i m 
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Fielding's plan received some attention in the pamphlet 

press, and in 1758 he followed Thieftakers. which was 

largely theoretical, with an advertisement of his practical 

successes. An Account of the Origin and Effects of a Police 

Set on Foot by His Grace the Duke of Newcastle recounted the 

deeds of a foot patrol instituted in 1753, shortly before 

Henry Fielding's death. The Account detailed a comprehen

sive plan to clean up London's streets. The plan was 

submitted to His Grace, then secretary of state, and the 

privy council approved it in November 1753. It instituted 

an experiment in national policing. Historians Patrick 

Pringle and Martin and Ruthe Battestin make tantalizing 

references to the plan, as do several documents from the 

Secretary of state's papers of the era.2'' 

2''John Fielding, An Account of the Origin and Effects 
of a Police Set on Foot by His Grace the Duke of Newcastle 
in the Year 1753. upon a plan presented to His Grace by the 
Late Henry Fielding. Esq. (London: A. Millar, 1758) ; See 
also Martin C. Battestin and Ruthe R. Battestin, Henry 
Fielding: A Life (London: Routledge, 198 9). Henry 
Fielding's collected works do not include text of this plan 
for preventative police, nor does the PRO have it listed. 
The Battestins reproduce a purported text version, but it 
differs in some particulars from John Fielding's 
descriptions of it, and I cannot be sure that this is the 
document in question. As to its absence from official 
records in London, I blame, in order, the Gordon Rioters of 
1780 and the Third Reich. The former broke into the Bow 
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The Fielding plan called for a two-man staff of Runners 

to be on duty at each Public Office, similar to those 

employed already at Bow Street. This foot patrol was to 

exhibit none of the characteristics of the typical watch. 

It was to be a paid body, with men selected on the basis of 

their aptitude for the physical rigors of the job and their 

examples of upright behavior. Fielding promised that a 

magistrate could send Runners in pursuit of criminals 

nationwide within fifteen minutes of receiving a report of 

wrongdoing, aiding in the "suppression of all criminals 

throughout the kingdom." Highway robbery, a serious problem 

on roadways leading to the Metropolis, and street crime 

could be prevented by the "comprehensive" scheme. Fielding 

asked for a grant of £6 0 0 to fund bonuses and salaries for 

the force. The government, anxious to subdue a so-called 

"Gang of 14" terrorizing the capital, promised four hundred 

pounds and Fielding's men went to work. By early 1754, they 

had caught the gang and John Fielding built on this positive 

Street Public Office during their rampage, burning the 
Fieldings' records. The latter's Luftwaffe attacks on 
London during the Blitz very unhelpfully targeted many of 
the records of the British Library's and the Public Record 
Office's collections on eighteenth-century crime. 
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publicity. The public dubbed the Runners "Mr. Fielding's 

People," or "Beak-Runners" from that time. The government 

eventually paid Fielding, but it did so grudgingly, and only 

after Fielding sent numerous reminders. 28 

The second part of the preventive police plan called 

for a fund to send wayward boys to sea. The "colts," as 

John Fielding called the boys, were to be clothed by "public 

subscription," and he reported in the Account that the 

subscription sent 3072 boys from London by 1756. He himself 

raised £610 for the enterprise between February 1756 and 

December 1767. The navy was increasing its strength for war 

at the same time, and thus Fielding's plan served two pur

poses: it manned the Fleet and kept boys off London streets. 

John Fielding proposed that all boys under the age of eigh

teen remain on "common Allowance" aboard ships even after 

2^Patrick Pringle, Hue and Cry: The Story of Henry and 
John Fielding and Their Bow Street Runners (London: William 
Morrow and Company, 1955), pp. 105-110; Patrick Pringle, 
Henry and Sir John Fielding: The Thief-Catchers. People from 
the Past Series, No.11, Egon Larsen, ed. (London: Dennis 
Dobson, 1968), p. 76. 
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demobilization, until they had obtained "adequate skills" 

for peacetime life.29 

While the preventive plan showed some initial success, 

critics charged that the mechanics of the plan threatened 

England with a marechasse like that of France. They com

pared it to the days of Jonathan Wild, charging that the 

thief-takers were the same "thief-makers" of the early part 

of the century. Numerous individuals embarked on careers as 

private runners, and their exploits in double-dealing 

received wide coverage in magazines and pamphlets. The Bow 

Street force was tainted by association. Fielding responded 

by noting that the thief-takers of his force were above 

bribery and that, properly supervised, all squads could be 

the same. 3° 

The secretary of state's office was enthusiastic 

about Fielding's idea until its need for reinforcements 

waned. John Fielding spent considerable time corresponding 

with the secretary, begging for promised funds each quarter 

and generally haranguing the government to publicize its 

29john Fielding, An Account of the Origin and Effects 
of a Police, pp. 25-26. 

30 Pringle, Thief-Catchers. p. 27. 
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support of Fielding's efforts. But the public perception of 

Fielding was not that of the reformer pleading with author

ity. He was a tool of an administration bent, so his 

critics charged, on using force to protect the political 

status quo from attack. Fielding's duties as magistrate did 

little to soften the criticism. Fielding, as magistrate, 

became•embroiled in the political scandals of the 1760s, 

especially the Wilkes controversies. 

John Fielding's work at Bow Street rested on a tradi

tional exercise of magisterial discretion, as did the 

activities of the Runners. Discretion was, according to the 

Wilkites, precisely the problem with Fielding and with royal 

administration in general. At some point, the two impulses, 

traditional and radical, had to collide. Fielding and the 

radicals disagreed on whether government should protect 

liberty or whether it should maintain order, without liberty 

if necessary, but they shared common ground too. Both 

Fielding and the Wilkites agreed that England's historic 

reliance on discretion was ill-suited to a modern world. If 

nothing else, Fielding's cause for bureaucratic, administra

tive reform reinforced the Wilkites' insistence that laws be 
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regular, accountable and, above all, comprehensible to the 

average man. 

John Brewer makes the connection between law and polit

ical activism in ways that relate to the Wilkes cases and to 

the ongoing critical discussion of crime in the Metropolis. 

Most Englishmen experienced government 
and understood politics through their 
dealings with the law . . . [P]olitical 
ideology and the law as ideology were 
intertwined, and . . .legal bodies and 
processes (many of which had an overt 
political function anyway) were fre
quently the foci of political expression 
and political conflict.3^ 

The Wilkes Riots of 1763, the intermittent Middlesex elec

tion riots in Wilkes' support throughout the rest of the 

decade, the Militia Riots, and, especially, the Spitalfields 

Riots illustrated the point at which ideology and economic 

reality joined. The spectacular series of events tested the 

strength of existing social control. Peter Linebaugh and 

others have highlighted the impact of these events in de

tail. But the riots are also important for their practical 

impact. Existing law charged John Fielding and other 

3iBrewer, "Wilkites," in An Ungovernable People, 
p. 133. 
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magistrates with controlling the scope and longevity of 

disturbances, and, along with the military, they were sorely 

tested. 

Throughout the 176 0s, Fielding's message had been that 

civil magistrates could prevent riots from occurring rather 

than simply to manage disturbances once they began. The 

Fieldings had argued for better patrols of crowded areas of 

London, and both had been critical of ancient practices like 

public executions and holiday bonfires that only increased 

opportunities for mischief. In a letter dated 29 October 

1769, Fielding reported to Robert Wood at the secretary of 

state's office that all had been quiet in Westminster the 

previous evening, but that illuminations festooned homes of 

"particular friends" of John Wilkes. Wilkes had just won 

yet another election to Parliament. With Guy Fawkes' Day 

approaching, Fielding worried that bonfires would "collect 

the mob together" and encouraged the throwing of squibs and 

firebrands. The government paid for the spectacles. He 

wondered "if omitted, would there be harm?" 2̂ He received 

no reply, and the bonfires went on. 

32Domestic Geo 3. pel 81, No. 17a 
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By 1770, Fielding, because as magistrate he had been 

responsible for maintaining order, had been a participant in 

many of the major events of his day. Throughout the 176 0s, 

he had used his public office as a laboratory for testing 

some of his ideas on crime prevention. In 1770, Sir William 

Meredith called for a parliamentary committee to look at 

crime in the Metropolis similar in scope and mission to the 

1751 Committee. Meredith wanted the committee to 

leave no one in doubt that equal justice 
was administered to every delinquent and 
that no one was as severely punished for 
a minor theft committed in extreme necess
ity, as was another for, say, a murder.33 

This need was made manifest by the political protests of the 

1760s. If it was to be fair, then justice must be perceived 

as fair. Parliament agreed. The Committee of 1770 and 

another in 1772 attempted to answer the law's critics. 

Sir John Fielding's knack for promotion of his plans 

and efforts meant that he would be called before the 1770 

Committee eight times in all, and that he would prepare two 

^̂ Leon Radzinowicz, A History of English Criminal Law 
and its Administration from 1750. vol. 3: Cross-Currents in 
the Movement for the Reform of the Police; 5 Vols. (London: 
Stevens, 1948-1986), p. 427. 
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papers for members of the group. The committee met between 

18 March and 10 April 1770, and adopted almost all of 

Fielding's proposals. 34 Its recommendations called for the 

repeal of four capital statutes, but Parliament stood down 

before considering the Bills. Other recommendations set out 

to strengthen the penalties for benefitting from one's own 

or others' crimes. A 1770 act made individuals who pos

sessed jewelry, gold, and silverplate "received in 

commission in burglary and highway robbery" punishable 

independently of the perpetrator, since the "receiver should 

be tried and punished irrespective of the fate of the prin

cipal felon." Other acts made discovery of buyers of stolen 

goods easier and made administration of preventive policing 

more consistent within each parish. 35 Radzinowicz is as 

critical of this effort as he was of the 1751 committee. 

The Committees were unadventurous in their 
approach. They pointed out defects and 
suggested improvements but they never 
questioned the traditional framework of 

34 Ibid., p. 61 

3510 Geo. 3, c. 48 (1770); Radzinowicz, Cross 
Currents. p. 71. 
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the civil force as administered by the 
justices and maintained by the parishes. ̂^ 

But Radzinowicz's criticism is tainted with hindsight. The 

committee of 1770 was not as adventurous as it could have 

been, but it was willing to accept an expansion of the role 

of magistrate in a plan to prevent crime, a change that the 

Fieldings had argued for since the 1750s. The 1770 

committee exhibited the same "duality of approach" of the 

1751 group, in part because the Fieldings' successes at Bow 

Street seemed to justify only incremental changes in the 

mechanisms used to uphold the law, not in the entire system. 

It would be uncharacteristic of the 1770 committee to go 

farther afield than immediate necessity required. In many 

respects, the 1770 committee continued the trend begun by 

the 1751 committee, recommending increased supervision of 

businesses that provided "'great incitements' to theft and 

robberies," such as the pawnbroker and receivers; regulation 

of "amusements" including houses of prostitution and, oddly, 

"ballad singers," whose audiences were "ripe for pick-

pocketers." The last recommendation 

^^Radzinowicz, Cross-Currents, p. 65 
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caused considerable hilarity in Parliament. 
So ridiculous was it thought to be 'that 
the Clerk could not read it for laughing; 
indeed the whole House joined him, and 
after some droll defence of them, as 
itinerant Muses, etc., the Resolution was 
postponed. ' 3'' 

The dread threat of the ballad singer was perhaps 

overblown, but the 1770 committee's most serious and 

far-reaching recommendations were reserved for the office of 

justice of the peace. The committee recommended that the 

office become stipendiary and that all fees collected by 

justices be "used for social purposes" instead of to compen

sate the office holder. The ranks of constables in the 

Metropolis were to be increased from 80 to 120, and members 

of Parliament and justices of the peace were to be exempt 

from constable service. Under committee recommendations, 

the Quarter Sessions would set rates for the parish watches 

and direct the focus of the watch toward trouble spots. 

Tacit in the recommendation was a move toward inter-parish 

^^Great Britain, The Parliamentary History of England 
from the Earliest Period to the Year 1803. 29 vols. 
(London: T. C. Hansard, 1813) 16: 935, 943; Radzinowicz, 
Cross-Currents. p. 68. The debate is hysterical and 
serious, sometimes both at once. 
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cooperation, a change that brought the watch one step closer 

to central administration. 

The committee did not create any new office or layer of 

administration. Instead, it increased the regulation of 

criminal law. Radzinowicz notes that the Committee recom

mended that some new offenses be created as capital 

crimes. 38 A second committee, convened in 1772, expanded on 

the suggestions of the 1770 committee. The 1772 committee 

extended new penalties to some crimes and recommended that 

Parliament repeal additional capital statutes. Parliament 

repealed six of eight capital statutes on the committee's 

recommendation. 39 Neither Parliament, nor the 1772 

committee, attacked the morality of the death penalty. They 

repealed "temporary" measures passed long ago against spe

cific threats. More was not done, however. Again, 

3^Radzinowicz, Cross-Currents, p. 65-66. 

39Most of the statutes opened for consideration were, 
at their inception, meant to be temporary measures. For 
example. Parliament repealed Acts mandating the death 
penalty for dereliction of duty from the reign of Henry VII 
[7 Henry 7, c. 1 (1487)] and two aimed against "Egyptians" 
[5 Eliz., c. 20 (1562) and 1&2 P&M, c. 4 (1554)]. 
Radzinowicz, A History of English Criminal Law and Its 
Administration from 1750. vol. 1: The Movement for Reform. 
1750-1833; 5 vols. (London: Stevens, 1948-1986), pp. 428-
429, 442. 
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Parliament stood down before it debated all of the commit

tee's recommended changes to the law. But Fielding's role 

in the 1772 committee was pivotal. His experiences at Bow 

Street served as adequate examples of both the inadequacy of 

the existing law to quell disorder and the potential good of 

a more aggressive approach to policing. 

Had John Fielding failed in his mission to publicize 

and celebrate his own brand of administration at Bow Street, 

Parliament's examination of the criminal law and the 

procedures that enforced it might not have been warranted. 

But the 1760s strained the existing mechanisms of law 

enforcement and had produced a willingness in Parliament to 

consider increasing the role of central government in crime 

prevention and prosecution. Political agitation in the 

1760s had in effect created conditions in which the 

aggrieved party to vandalism and rioting was the government 

itself. It was not much of a stretch to consider that most 

crimes against individuals were crimes against the state as 

well. Treasury-funded prosecutions of Spitalfields cutters, 

John Wilkes and others in the 1760s and the secretary of 

state allowed Fielding and his fellow magistrates more 

latitude in using state resources (troops) against mobs. 
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The 1770 and 1772 Committees on Crime recommended stipends 

for justices of the peace and that judges of courts of 

Quarter Sessions coordinate the watch. The 1760s brought 

changes indeed. 

With the 1770s came rebellion in the colonies, and 

further rumblings of radical and mainstream criticisms of 

tradition. The movement for police reform turned from 

concern with the quality of the watch and regulation of 

morals to the location and goals of punishment. The prison 

as a means to rehabilitate and to punish became the focus of 

civil reformers. With the Americans, with Quaker John 

Howard's State of the Prisons (1777), and with George 

Gordon's riots, the 1770s and 1780s saw Londoners continue 

to investigate, analyze, and, occasionally, act against 

crime. 



CHAPTER VI 

BLACKSTONE, BECCARIA, HOWARD: 1764-1779 

THE PRISON AS PHILANTHROPY 

England did not move quickly to implement criminal law 

reform, but following the publication of Henry Fielding's An 

Enquiry Into Causes of the Late Increase of Robbers (1751) 

there was a significant change in the tenor and scope of 

investigation into the relationship between crime and urban 

change. Instead of relying on better enforcement of existing 

law, critics of the state of criminal justice began to 

examine ways to change the law, so that it might better meet 

changes in the definitions of crimes for the time. The 

reforming potential of incarceration attracted the interest 

of reformers as a means to mitigate the unfortunate side 

effects of existing sanguinary law. 

In the 1750s, Henry Fielding had noted that enforcement 

of law was ineffective at all levels. England's treatment 

of those unfortunates caught by a (usually) lax constabulary 

was appalling, to say the least. The chilling examples of 

Newgate and other jails as fetid, dank halls of misery and 

disease also drew Fielding's criticism. If convicted, never 
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177 

a certainty due to the perversities of juries and judges, 

punishment was unsure. Fielding doubted the efficacy of the 

death penalty, not on its merits but on its procedures. The 

carnival-like "hanging days" had the effect of increasing 

petty crimes such as pickpocketing and drunkenness, rather 

than of encouraging repentance in the condemned or sobering 

potential criminals into amended behavior. 

Henry Fielding, unwilling to abandon the death penalty, 

wanted only to change the procedure by which England's 

criminals faced punishment. Fielding wanted to banish the 

audience, believing that a solitary death would rob the 

condemned of any perverse allure in the public mind. The 

Committees on Crime that met in the 1750s and 1770s had, as 

already noted, attempted to introduce a secondary punishment 

into the criminal code. However, after the Dockyards Bill 

failed. Parliament did not rush to support the idea of 

secondary punishments.^ 

From the 1760s, however, reinforced by political criti

cism from the Wilkites and by events in America, the move

ment for a modernized criminal code became ideological, as 

Ŝee Chapter V 
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well as procedural- Changing the circumstances by which a 

felon met death was one thing; deciding if death was always 

an appropriate end was another. Reformers' scope broadened 

into areas where changed procedure and, more often, changed 

goals shifted the foundations on which English criminal law 

was based. 

In general, a trend toward enlightened standards of 

justice was accepted as desirable throughout Europe and 

urbane, middle-class members of Parliament considered them

selves at one with the intellectual, progressive movement. 

But, while writers such as the Baron de Montesquieu and 

Cesare Beccaria found much to praise in England's dispensa

tion of law, they noted numerous problems. England's 

capital code was barbaric by enlightened standards. Defend

ers of the "Bloody Code" could, and did, argue that capital 

sentences were seldom enforced. The magnanimity and fre

quency of the royal pardon and the fairness of English 

juries and judges prevented most executions. But while the 

argument held true for most decades, circumstances in the 

1770s did not provide the same reassurance. Mitigating a 

capital sentence might be the habit of the king, but 
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Statutory law did not require it. A capricious monarch was 

unpopular in the 1770s. If the Americans' charges against 

their king were any indication, George III did not epitomize 

rationality. If the radicals were right in their judgments 

of royal administration, it seemed logical to indict a 

system in which so much was left to chance. Surely, justice 

should not be passed piecemeal, based on the extent to which 

a certain crime flourished at any given time, or on the 

character of the defendant, or on the unavailability of 

viable, legal, enlightened alternatives. 

A moderating influence on the temperament of 

Parliament became evident in the 1770s, when the practical 

problem of increasing crime levels and decreasing options 

for punishing those crimes came together. Parliament de

fended the existing order, or changed it, as times changed, 

and pleas for alternative sentences seemed more attractive 

and practical to those infinitely practical men. War 

brought the intellectual debate together with the problem of 

America in the 1770s. 

The American Rebellion had two effects on the English 

crime problem; first, crime increased and second, transpor

tation ended. Transportation had served as an alternative 
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to the death sentence since 1718 and the practice had al

lowed the English to empty their jails and streets of felons 

while increasing the labor supply in American colonies. The 

war closed American ports to English convicts, burdening 

England's jails with the refuse of the court system. Un

willing to trust George III to soften the effects of the 

law, many juries found themselves in the unenviable position 

of sentencing one of their fellows to death or committing a 

"pious perjury, " altering their verdicts to avoid convic

tion. The practice had already become somewhat common in 

English courts, but the sentencing crisis produced by the 

American war increased use of the practice. 

The courts also faced the complicated problem of prose

cuting political protesters, who, emboldened by their 

successes in the 1760s, reinforced the Americans' complaints 

against royal tyranny. Until Parliament found an alterna

tive to transportation, something had to be done. The 

process of creating a new sensibility on the issue of sec

ondary punishments began to develop, and the jails changed 

to meet that sensibility. 

Traditional methods of controlling crime through volun

tary offices and procedures were not, yet, abandoned 
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entirely, but neither were they defended with the same rigor 

that had marked earlier attempts at reform. In the after

math of the Seven Years' War, employment increased in and 

around London and other industrializing areas, and the 

general standard of living enjoyed by the worker increased 

as well. Important economic indicators such as increases in 

tea and wheat consumption suggest that the benefits of 

expanded imperial obligation were trickling down to the 

average worker.2 Nichols argues that the value of exports, 

which had averaged just over £llm in 1748, rose to 

£144,693,270 in 1760, before the war even ended. The 

change represented part of a wider pattern of growth evident 

since earlier in the century and Parliament and London's 

respectable businessmen saw growth in exports as "a proof of 

the great advance in wealth and industry within that 

period."3 

The "euphoria soon soured. In part, this was because 

of the hangover that always follows excessive indulgence in 

2George Nicholls, A History of the English Poor Law. 3 
vols. (1854; reprint. New York: Augustus M. Kelley, 1967), 
2: 55-57. 

3lbid., 2:54. 



182 

major war." More than 200,000 men, "most of them poor, some 

of them mutilated, all of them trained to violence" flooded 

the civilian labor market after demobilization.4 The 

soldiers strained a poor relief system that was already 

inadequate to meet the impressive need of the Metropolis. 

Population growth kept pace with economic prosperity, and 

the rates levied in England and Wales totaled £1,720,317 by 

1776. More than £1.5 million was set aside for poor 

relief.5 

The poor relief system remained mired in feudal insti

tutions, but the character of private charity began to 

change. From the mid-1770s, two schools, the minimalists 

and the political economists, argued that charity must serve 

as an "avenue to self-improvement" rather than as a make-

work undertaking and that work-related charities had to be 

4Linda Colley, Britons: Forging the Nation. 1707-1837 
(New Haven: Yale University Press, 1986), p. 101. 

5Nicholls, Poor Law. 2: 54. The rate levied for 1715 
was £950,000, as a comparison. Nichols estimates the 
population at 5.75 million in 1715, at 7 million in 1760. 
No official census existed in England until 1801, when the 
population stood at 9,172,980 for England and Wales. 
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justified on "solid economic grounds."^ Minimalists chided 

the commercial classes for not adopting the paternalistic 

style of charity that had reigned in previous eras. The 

clergy also advocated a "return to charity, reconciliation, 

[and] personal loyalty" as a remedy for want. As national 

prosperity increased, charities that encouraged "self-help" 

and did not "foster dependency" grew popular.'' The 

popularity of privately-funded institutions like the 

Foundling Hospitals of earlier decades declined, leading to 

decreased donations at a time when funding was sorely 

needed. Workers and paupers added a new grievance, want, to 

their political vocabulary. Until the 1770s 

the prevalent view was that a population 
was redundant and undesirable only if it 
was unemployed, and that it was the obli
gation of the state, or of private 
individuals, to provide employment.^ 

^Donna T. Andrew, Philanthropy and Police: London 
Charity in the Eighteenth Century (Princeton: Princeton 
University Press, 1989), pp. 141-143, passim. 

•'Ibid., pp. 153-156. 

^Ibid., p. 149 
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No employment was to be had. The changes taking place 

in the goals and distribution of charity led to public 

uneasiness and to an increasingly vociferous mob, which was 

"brutal, uneducated, yet sufficiently intelligent to under

stand the strength of common action."^ Industrial protests, 

such as those of the Spitalfields weavers, added further 

strain to the existing apparatus of criminal justice. Peter 

Linebaugh calls the decade from 1763 to 1773 a "transition 

period of class relations. . . .[as] [t]he process of pro

duction shifted from a domestic or putting-out mode to 

manufacturing." Efforts to control the "'mobbish popula

tion'" through such social prophylactics as the Marriage Act 

and licensing laws made little difference in the tone of 

everyday life for many Londoners. Machine-breakers, "who 

supposed that every invention which accelerated production 

must of necessity be injurious to the industrial classes," 

and politicized, radicalized workers challenged not only the 

new attitude toward poor relief. They also questioned the 

basis of laws that tried to retrain workers by force. 

^Walter Besant, London in the Eighteenth Century. The 
Survey of London (London: Adams and Charles Black, 1902), 
p. 483. 
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criminalizing behaviors that were traditions in the work

place . ̂° 

Voluntary patrols, voluntary prosecutions, and indeter

minate justice could not keep pace with the changes taking 

place in society. Douglas Hay charges that in England, the 

criminal law 

was critically important in maintaining 
bonds of obedience and deference, in 
legitimizing the status quo, in constantly 
recreating the structure of authority which 
arose from property and in turn protected 
its interests. ̂^ 

The Wilkes affair of the 1760s and increased social unrest 

that continued into the 1770s suggest that the English 

subject was not responding to the spectacle of the law as 

expected. The crown could draw little authority from a code 

that could be the subject of cruel, hilarious jokes. 

In 1773, a broad farce, based on John Gay's Beggar's 

Opera detailed common objections to the criminal law as 

°̂Peter Linebaugh, The London Hanged: Crime and Civil 
Society in the Eighteenth Century (Cambridge: Cambridge 
University Press, 1992), pp. 286, 221-222. Linebaugh traces 
the change with particular vigor. 

^^Douglas Hay, "Property, Authority and the Criminal 
Law," in Albion's Fatal Tree: Crime and Society in 
Eighteenth-Century England, ed. Douglas Hay (London: Allen 
Lane, Penguin Books, Ltd., 1975), p. 25. 
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practiced in England. Called the Bow-Street Opera, the play 

was set in three sites famous to the criminal classes of 

London, Bridewell, the magistrate's court at Bow-Street and 

Newgate, the most awful of England's jails. Act I took 

place in Bridewell, a "House of Correction" for women dating 

from the Tudor period. Prostitutes made up the bulk of 

Bridewell's tenants, but women were also sent to Bridewell 

for a variety of offenses to serve sentences at hard labor. 

As was the case in all of England's "gaols," prisoners paid 

their own expenses, including room, board, and fees to their 

jailers. There were no stipends for the position of 

governor; thus, the men who occupied that position in an 

English jail depended on prisoners' fees for their incomes. 

The Governor of Bridewell remarked in Act I of the Bow-

Street Opera that he and the reform-minded "Justice of 

Middlesex" (a snide reference to Sir John Fielding) were 

both honorable administrators of the criminal law. 

The employment of a Middlesex Justice 
is an honest trade; so is mine. Like 
me, too, he acts in a double capacity; 
both for rogues and against them: for 
'tis but just that we should encourage 
those by whose artifices we are supported." 

12 Bow-Street Opera. (1773), Act I, Scene I. 
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The farce targeted Fielding because his reform efforts and 

his claims of honesty raised the ire of others. The rest of 

the first act discussed the ease with which justice could be 

purchased in London, and it is telling that a popular comedy 

made such charges. The problems of trading justice were all 

too well understood by the audience of the Bow Street Opera. 

A chilling, but funny, scene in Act I led the governor and 

the turnkey, the jail's guard, into a discussion of the 

merits of one particular prisoner in the Bridewell. 

Governor: "Tell blear-eyed Bess that she 
shan't cross the water for this offense; 
for, by good luck, she may corrupt a dozen 
more within half a year.- There is something 
very enchanting in that divine squint of hers." 

Turnkey: "Ah, Sir! we have got more money by 
hanging the lads of her ruining that by those 
of any other woman upon the town; and indeed it 
would be a pity to lose her." 

Governor: "She must escape; for the breed in 
great measure depends upon her." 

Turnkey: "Indeed, Sir, she is a fine woman; 
she understands life. -If it had not been for 
her, I should never have had the honour of being 
a thief-taker myself. "̂^ 

"Ibid., Act I, Scene II. The reference to "crossing 
the water" is one to transportation, the most likely 
mitigation of a capital sentence during this period. 
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The Bow-Street Opera pilloried English justice system, but 

it skewered its hero as well, "Cock-Eyed Jack," a clear 

reference to John Wilkes. Wilkes had made plenty of appear

ances in magistrates' curts before gaining respectability as 

an alderman for the City of London and member of Parliament 

for Middlesex in the early 1770s. 

The Bow-Street Opera encapsulated many of the issues 

that plagued English administration of criminal law in the 

1770s. And, the situation was about to become worse. From 

the promulgation of the Treaty of Paris (1763), Americans 

had waged an unsuccessful campaign to win for themselves 

what they described as the "rights of Englishmen," arguing 

that they had the right to direct parliamentary representa

tion in Westminster, and to more-or-less real autonomy in 

internal matters. The ensuing political crisis is well-

known, and one aspect of the coming revolutionary period 

merits discussion here. Transportation, "crossing the 

water," had served as a significant means of colonial set

tlement since the 1710s. Under George I, transportation was 

designed to provide labor for the colonies and to drain 

England of convicted felons. 
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Transportation for terms ranging from one year to life 

accounted for most mitigation of capital sentences through

out the first three-quarters of the eighteenth century and 

as the preferred sentence for some serious non-capital 

offenses as well. Between 1750 and 1775, the use of the 

alternative sentence began to decline, in part because 

parishes complained that they were left to care for the 

dependents of those transported. Also, many believed that 

the prosperity of America made transportation an inducement 

to crime, not a deterrent." The Americans also grew less 

willing to accept shiploads of convicts as indentured ser

vants, largely because they no longer experienced major 

labor shortages. Judges began to substitute terms in 

Bridewell or other Houses of Correction for transportation 

once these problems developed." In 1770, Parliament 

briefly discussed extending transportation to colonies in 

Africa or the East Indies, but the members refused to con

sider either destination as no colonies in these areas. 

"Beattie, Crime and the Courts, pp. 538-541 

"Ibid., p. 567. 
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acquired in 1763, needed convict labor." By 1775, however, 

transportation was still a "major ingredient of English 

criminal law," as a 

useful and merciful substitute for exe
cution, by an act of royal mercy, as a 
reprieve or commutation of punishment; 
it might be a lesser penalty awarded by 
statute; and it might be the punishment 
prescribed for a first offender." 

The merciful substitute for England's convicted criminals 

closed completely with the beginning of the American 

Revolution. 

Thus, the advent of secondary punishments for felonies 

in England came not because of any ideological change, but 

because Virginia, Georgia, and other American colonies no 

longer accepted immigrants forced on them by English judges, 

whether those immigrants were convicted criminals or debt

ors. The English were forced to accept that other secondary 

punishments must serve their need to punish. Later reform

ers interested in reducing the number of capital statutes 

"Journal of the House of Commons, 32:882 [Hereafter 
cited as JHC]; Hansard 16: 930ff. 

"A. G. L. Shaw, Convicts and the Colonies: A Study of 
Penal Transportation from Great Britain and Ireland to 
Australia and other parts of the British Empire (London: 
Faber and Faber, 1966), p. 25. 
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based on ideological and humanitarian reasons found strength 

in the example of the American War years. 

The most immediate problem facing the English in 1775 

was to find a quick substitute for transportation. 

Parliament authorized Lord North's government to establish 

"hulks," ships that served as floating jails moored in the 

Thames. Under the Hulks Act (1776), the experiment was to 

last two years. In 1778, however, the treasury reported 

that the hulks had "answered beyond all expectations." 

Parliament extended use of the ships indefinitely to house 

prisoners confined for terms at hard labor. The last hulks 

were abandoned eighty years later. A speaker in the House 

of Commons noted that the hulks were "convenient, airy and 

healthy," but overcrowded. Members of Parliament were sure 

that constant improvements would remedy even that problem.^^ 

The hulk, the House of Correction, and the whipping 

post, pillory, and stocks served as the bulk of options 

available to punish offenses during the American war. 

Beattie notes that 88 percent of all non-capital sentences 

"16 Geo. 3, c. 43 (1776); extended by 18 Geo. 3, c. 62 
(1778) and 19 Geo. 3, c. 54 (1779); Hulks Report 1778, JHC 
36: 926-932, passim. 
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in Surrey during the American war were punished by whipping, 

jail, or sentences in "prison at hard labor."" Once 

Parliament grew accustomed to approving other penalties they 

grew more amenable to creating secondary sentences for 

cstatutory capital crimes. Only then did ideological argu

ments in favor of secondary punishments begin to have a 

notable impact on Parliament. 

Nowhere was the change from a legislative reliance on 

the harshest sentence to statutory alternatives to death as 

controversial as with the "Bloody Code," by which England 

had attempted to protect itself from increases in crime for 

a century. The code was an amalgam of statutes passed since 

the Glorious Revolution that punished hundreds of crimes 

with the death penalty. But the question of what justice 

was provided by a criminal law replete with capital sen

tences was debatable. Critics increasingly argued that, 

along with amendments in the law code, better policing and 

better institutions for dealing with the consequences of 

crime were paramount. With policing established in the 

public consciousness by the publicizing efforts of the 

"Beattie, Crime and the Courts, p. 567 
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Fielding brothers, reformers turned their attention to the 

jails, in which prisoners of His Majesty awaited trial and 

sentencing, and from there to the structure of the law 

itself. 

Reform of England's jails was spurred by two consider

ations, the first influenced by ideology and theology and 

the second by sheer convenience. Under what conditions 

should an English subject, innocent until judged guilty, 

await his or her trial? Once tried, what punishment should 

a convicted felon expect to endure? These two questions 

intertwined by the 1770s, and the answer to one depended on 

the condition of the other. Jail conditions were an issue 

intimately tied to the continuation of capital punishment. 

The cessation of transportation to America and the 

success of the hulks turned an ideological debate over 

incarceration, founded in enlightened literature and in some 

English legal texts, into a policy issue of some immediate 

importance. Cesare Beccaria's Dei Delitti e Delle Pene (An 

Essay on Crimes and Punishments), published in 1764, 

appeared in English three years later. Beccaria was trained 

as a lawyer and was a member of the Accademia dei 
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Trasformati, a Milanese literary club, and the Accademia dei 

Pugni (Fist), which met to discuss the works of French 

writers such as Voltaire, Montesquieu, and Rousseau. He 

published Crimes and Punishments anonymously at the age of 

twenty-six. Within three months, the book was in its third 

printing. 20 

Beccaria's understanding of the function and purpose of 

law differed starkly from that of the traditional English 

interpretation. Englishmen believed that the death penalty 

provided "vivid and terrifying examples of the consequences 

of breaking the law." The punishment, however, was to be 

liberally dosed with a component of mercy. The royal pardon, 

transportation, and the jury's "pious perjury" all served 

that purpose. Few of the people convicted in capital cases 

saw the gallows, and those who did served the nation as a 

moral example to spectators at the public event. J. M. 

Beattie explains that supporters of the existing capital 

code held a 

conviction that while too much leniency 
might encourage crime, too many executions 

2°Marcello Maestro, Cesare Beccaria and the Origins of 
Penal Reform (Philadelphia: Temple University Press, 1973), 
pp. 5-11, passim. 
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might both weaken the law's acceptance 
and harden further the hearts of those 
whom exemplary punishments were designed 
to reach and control. 21 

Beccaria disagreed with the English attitude on the 

deterrence value of the death penalty, noting throughout 

Crimes and Punishments that arbitrary enforcement of law 

based on any individual's discretion was not merciful. 

Certain punishment, meted out without regard for extenuating 

circumstances, set according to the severity of the offense 

and supported by legislation was the only truly merciful 

punishment. England's system was complimented for its 

openness, for its disavowal of torture, and for its level of 

participation in the grand and petit jury. However, 

Beccaria contended that any code celebrating death was 

irrational and cruel. The goal of criminal law should be 

the prevention of crime, not its punishment. 

Beccaria's recommendations for proportional sentencing 

as an improved means of promoting social harmony blended 

well with English radicals' indictments of the law's short

comings . Because he argued from both a moral and a 

2^Beattie, Crime and the Courts, p. 587 



196 

practical perspective, his work garnered approval from other 

potentially powerful allies as well. First, Beccaria argued 

that humans could not destroy life individually or collec

tively, because man was not his own creator. Capital 

punishment was acceptable only in the case of treason, when 

the accused had so violated the security of the whole of 

society as to deserve removal from it. The influence of 

Rousseau's concept of the social contract was evident. So 

were ideas similar to Pennsylvania's colonial law code. 

William Penn's code, heavily infused with Quaker pacifism 

and the notion of reformation, had abolished the death 

penalty for all crimes except premeditated murder. Beccaria 

also followed the work of Montesquieu, agreeing on many 

particulars. But he differed from Montesquieu too: Beccaria 

argued that the law should be "perfectly clear and precise" 

to those who read it and that the notion of some "spirit" 

related to law was itself arbitrary.22 

If "prevention of crime and not its punishment should 

be the prime aim of an enlightened society," and Beccaria 

believed that it was, and if "crime was prevented not by the 

22 Maestro, Beccaria. p. 22 
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severity but by the certainty of punishment,"23 then 

Beccaria was in opposition to the practice of English law in 

the eighteenth century. Overall, Beccaria's most powerful 

argument, and the one that resonated with English jurists 

and critics in the 1770s, was a simple question of useful

ness. The test of utility, borrowed from Scotsman Frances 

Hutcheson's admonition from 1725, claimed that 

That action is best, which procures the 
greatest happiness for the greatest 
numbers; and that worst, which in like 
manner, occasions misery.24 

Beccaria's use of the utilitarian test predated the overt 

application of that principle in English politics by half a 

century. In short, Beccaria reasoned that 

should the severity of a punishment prove 
useless, its maintenance would then be 
contrary to reason, to justice, and to the 
nature of the social contract itself.25 

23Harry Potter, Hanging in Judgment: Religion and the 
Death Penalty in England (London: SCM Press, 1993), pp. 
30-31. 

24Frances Hutcheson, Inquiry Concerning Moral Good and 
Evil (1725), cited in Maestro, Beccaria, p. 21. 

25 Maestro, Beccaria. p. 22 
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The appeal to create a law that operated independently of 

class or patronage and that applied equally to all offenders 

at all times that attracted English attention in the late 

1760s and throughout the 1770s. In some ways, Beccaria 

fused the criticisms of earlier generations with a new 

sensibility regarding the mission of the criminal justice 

system. 

Both Fielding brothers had argued the test of utility 

in relation to the ancient constabulary system, but they had 

failed to look beyond the mechanisms of enforcement of the 

laws to the purpose of the laws. Henry Fielding had rightly 

identified urban squalor and dissipation as an important 

cause of crime. But he had not been willing to mitigate the 

terror inherent in the capital code, believing, as did most 

of his contemporaries, that the function of punishment was 

to punish. Beccaria believed that the function of punish

ment was reformation, of the individual who committed a 

crime and of the society that bred men to lives of crime. 

Reformation was, in his view, mutually exclusive to the 

imposition of a capricious sentence of death. 

The intellectual lineage of Beccaria's influence on 

English thought is provoking, but England's most able 
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defender of her existing system and, at the same time, her 

staunchest critic, was William Blackstone. Blackstone 

published his elegant Commentaries on the Laws of England 

beginning in 1765. The Commentaries were derived from 

lectures at Oxford delivered between 1755 and 1765. The 

legal scholar, a future member of Parliament, and jurist 

treated audiences, which at one point included Jeremy 

Bentham, to a majestic defense of a law that "produced the 

seeds of self-change."2^ When exhibiting proper motiva

tions, the law was "founded upon principles that are 

permanent, uniform, and universal; and always conformable to 

the dictates of truth and justice." Such praise was not, 

however, given wholeheartedly. A law so "nearly advanced to 

perfection" did suffer from certain peculiarities. 

[I]t is impossible that in the eighteenth 
century it could have ever been made a 
capital crime 'as it was for many years' 
to break down (however maliciously) the 
mound of a fishpond, whereby any fish may 
escape; or to cut down a cherry-tree in 
an orchard.2"' 

26Charles M. Haar, Introduction to Commentaries on the 
Laws of England, by William Blackstone, 4 vols. 
(Philadelphia: Rees, Walsh & Company, 1898), 4: xxvi. 

2''william Blackstone, Commentaries on the Laws of 
England. 4 vols. (Philadelphia: Rees, Walsh & Company, 
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Such oddities in the law were mainly the result of "too 

scrupulous an adherence to some rules of the ancient common 

law, when the reasons have ceased upon which those rules 

were founded," and from the legislature's failure to repeal 

such "obsolete or absurd" statutes.28 Blackstone suggested 

that Parliament rely on the experience of judges in the 

passage of penal laws, especially those that imposed the 

death sentence, rather than on the "passions and interests 

of a few, who upon temporary motives may prefer or support 

such a bill" and then be reluctant to remove it once its 

purpose had passed.2^ 

Blackstone, like the typical Englishman of his day, did 

not reject the notion of capital punishment entirely, espe

cially for crimes defined as mala in se, crimes against 

nature. Such punishments were "in some instances inflicted 

by the immediate command of God himself to all mankind." 

But Blackstone was not so sure that other offenses, those 

that were mala prohibita, or offenses against "social 

1898), 4: 2-3. 

28ibid. . 

29ibid., 4:3 
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rights," merited a punishment of death. "It is not [an 

act's] frequency only, or the difficulty of otherwise pre

venting it, that will excuse our attempting to prevent it by 

a wanton effusion of human blood." He insisted that "ava

rice, ambition, and revenge" could not serve 

as justification for "outrageous penalties" against "posi

tive, " or societal, offenses.3o in his distinction, 

Blackstone stood firmly in line with the view established so 

strongly by Beccaria. That an English "establishment" 

figure (Blackstone served as Solicitor-General to Queen 

Charlotte) denied the perfect construction of the penal law 

of his day certainly strengthened the criticisms leveled at 

the law in decades to follow. As a member of Parliament 

from 1770, Blackstone had ample opportunities to encourage 

the development of law toward more rational, humane penal

ties . 

English people read Beccaria, and they read Blackstone 

as well. By 1776 Parliament accepted the possibility that 

incarceration at hard labor, in a properly managed and 

supervised environment, might provide the answer. The Hulks 

30 Ibid., 4:8-9 
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Act (1776) was one proof of this change, for better or 

worse. Proponents of secondary punishments believed that an 

adequate substitute for the capital sentence would meet the 

need to punish, but it could also provide the opportunity to 

redeem. For either goal to be achieved, however, reforma

tion of the jails was essential. On this issue, as in the 

case of policing reforms, an expert, John Howard, caught the 

attention of the nation, promoting practical cures for the 

theoretical illness. 

In 1773, John Howard, Sheriff of Bedfordshire, began a 

tour of inspection that carried him to all of England's 

jails. Howard published the result of his visits in a book 

that exposed the jails to minute statistical scrutiny. 

State of the Prisons in England and Wales (1777) mixed moral 

outrage with statistical exactitude, and, within a decade, 

the movement for prison reform was one of England's stron

gest crusades. 31 Howard represented a new application of 

the methodology that had been developed during the meetings 

of the Committees on Crime of the 1750s and in 1770. Howard 

superintended his county's prisons, which held debtors and 

31 John Howard, State of the Prisons in England and 
Wales (Warrington: William Eyres, 1777). 
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accused criminals before trial, after conviction, and before 

sentencing. Howard's initial inspection in 1773 meant to 

ascertain conditions for debtors in England's jails, but he 

widened his study to include the jail environment for all 

prisoners. He was disgusted at what he found. Howard, like 

the Fieldings before him, gathered evidence of conditions 

and he used his expertise as a representative of the crown 

to argue for a complete reformation of England's jails. 

Howard's strong, almost fanatical, religious faith added 

fire to his exhortations and he became an expert witness 

before Parliament on prisons. 

The prison reform movement grew from two impulses, 

humanitarian and administrative. In the former, the treat

ment of debtors received more sympathy from the public. In 

the latter, the goal of more efficient and effective punish

ments for criminals echoed the arguments of the Fields. 

Furthermore, the movement appeared in England just as 

Parliament was facing the effects of the American war on the 

criminal justice system, adding a practical concern to the 

debate. But 

[t]he overlapping failure of the esta
blished system and the appeal of some 
form of incarceration had made enough 
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converts among the judges (and perhaps 
in the administration) to have had an 
effect on the patterns of punishment 
even before the American Revolution 
threw the penal system into chaos. 32 

Howard's work was timely, and it reached receptive audiences 

throughout Britain. 

Consciously or unconsciously, Howard and Parliament 

adopted the methodology of the Fieldings' inquiries. Henry 

Fielding had prepared his readers for the obvious sense in 

his suggestions for reform by describing the instances of a 

system of justice fraught with graft and corruption. So too 

did Howard, who listed "Bad Customs in Prisons" in minute 

detail. Howard described the practice of "Garnish," or 

"Chummage"-̂ -̂  by which prisoners paid their jailers for 

everyday items such as food, bedding, or blankets. Howard 

also reported the extensive use of irons in the jails, 

contrasted with the flexibility of security arrangements in 

the facilities. During the day, the gates to Newgate, for 

example, were open, and prisoners could receive visitors 

almost unhindered. Debtors' families were often housed with 

^2Beattie, Crime and the Courts, p. 560 

33Howard, State of the Prisons, p. 25. 
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them in the jails, often because they were unable to fend 

for themselves. Gambling, drunkenness, prostitution, and 

other activities proceeded unabated in the jails, because 

absentee Gaolers visited the facilities once weekly to 

collect their weekly fees from the prisoners. Trustees, 

themselves prisoners, or disreputable substitutes managed a 

jail's daily affairs in the absence of the appointed 

overseer. 34 

Howard measured the size of each jail's cells and 

counted the populations of each facility in relation to its 

size. Most jails were overcrowded. Howard went so far as to 

detail the diet allotted to each prisoner, weighing the 

loaves of bread and listing the ingredients that comprised a 

prisoner's small daily ration of food. He tallied the 

information and listed the statistics for each jail in 

England and Wales in detailed appendices. For comparison, 

Howard included sections on foreign prisons in his text, 

noting in one instance that French prisons compared a bit 

more favorably than their English counterparts, to his 

regret .̂ 5 

34 Ibid., pp. 33-34 
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Howard preached that security problems, overcrowding, 

malnourishment, and unsanitary conditions caused disease, of 

the body and of the soul. "Gaol Fever," which had caused 

the "Black Assizes" of 1750, was a continuing problem in the 

jails, so much so that in 1774 Parliament passed legislation 

requiring that prisoners be dressed in clean smocks for all 

court appearances. 36 Howard believed that typhus could be 

prevented with proper management and supervision of the 

jails. He insisted that "magisterial oversight" would pre

vent dangers to physical and social health in the jails. 

Howard's documentation of jail conditions was 

ammunition for a branch of the medical community that tied 

sanitation, not moral strength, to health. Howard's style 

of prose was unexciting, but the sheer weight of detail that 

he presented to his readers was a powerful indictment of 

incarceration practiced in his day. Professional manage

ment, under government supervision, would remedy the 

physical ills of the jails. Howard prescribed Silentium, 

(solitary confinement), common in the Vatican's juvenile 

35ibid., pp. 78-97, passim 

3̂ 14 Geo. 3, c. 59 (1774) . 
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facility, separation of the sexes, and strict rules of 

conduct for prisoners as essential remedies.3^ Perhaps the 

jails could operate as reformatories which could realize the 

ideals of Beccaria and the hints of Blackstone. 

As a polemic, Howard's work was riveting, primarily 

because he allowed his investigative facts to speak for 

themselves. But Howard and other reform-minded writers of 

the day would have had less influence, had events in the 

Empire not forced change. Londoners read Howard's State of 

the Prisons. So did members of Parliament, who invited 

Howard to testify before other Committees on Crime in 1778 

and again in 1779 to examine the current crisis in criminal 

law. The "reference point," Howard's State of the Prisons 

formed the basis for much of the committee's debate, helping 

"to shape and lead opinion already in motion."38 

Both Commons' Committees examined the possibility of 

renewing transportation to a different area, looked at 

efficacy of the hulks as a substitute for transportation. 

•̂'Michael Ignatieff, A Just Measure of Pain: The 
Penitentiary in the Industrial Revolution. 1750-1850 (New 
York: Pantheon Books, 1978), p. 53. 

38 Beattie, Crime and the Courts, pp. 568-572. 
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heard Howard's testimony on the use of the jail, and decided 

to try everything. Central to the committee's recommenda

tions was a Hard Labour Bill, drafted by Sir William Eden, 

the future Lord Aukland, with help from Blackstone and 

Howard. 39 Eden agreed with Beccaria and Blackstone that 

criminal sentences should be classified based on "injury 

done to society" by the offense.4o One observer, Jeremy 

Bentham, was ecstatic over two features of the bill, 

clarifying the connection between Howard and secondary 

punishments. 

When I had read Mr. Howard's Book on 
Prisons, one fruit of it was, a wish 
still more earnest than what I had been 
led to entertain from theory, to see some 
general plan of Punishment adopted, in which 
solitary Confinement might be combined with 
Labour. (. . . .) How great then was my 
pleasure and surprize [sic] at seeing such 
a plan . . . originating, as appeared, from 
a high department in administration, and 

39Eden was the author of Principles of Penal Law 
(1771), another work on criminal law in line with 
Blackstone's Commentaries. 

4°Cesare Beccaria, De Delitti e Delle Pene [An Essay 
on Crimes and Punishments], 4th ed. (London: Newberry, 
1775), p. 27. 
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carrying with it every presumption of its 
being adopted.4^ 

The bill was to establish "Labour-Houses" and to extend the 

use of the hulks to more rivers. Since August 1776, the 

H. M. S. Justitia and the H. M. S. Censor had housed con

victed felons under the terms of the Hulks Act (1776) with 

great success.42 Women and the infirm were sent to Houses 

of Correction under the same conditions. Bentham suggested 

several improvements to the Hard Labour Bill, including the 

engraving of mottoes over the gates to the facilities. 

Examples of suitible homilies included: 

Had they been industrious when free, 

they need not have drudged here like slaves. 

Another was: 

Violence and knavery 

Are the roads to Slavery. 

Bentham preferred the latter as "more expressive."43 He 

noted that Section 23 of the bill gave the governor of each 

facility an "interest" in the products of his inmates. 

41 Jeremy Bentham, A View of the Hard Labour Bill 
(London: T. Payne and Son, 1778), pp. ii-iii. 

42JHC 36: 926. 

43Bentham, Hard Labour B i l l , p . 110 . 
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Bentham called this provision an "excellent lesson to legis

lators," stating that 

It is by strokes like these that genius 
and penetration distinguish themselves 
from shallowness and empiricism. The 
means that are employed to connect the 
obvious interest of him whose conduct is 
in question, with his duty, are what every 
law has to depend on for its execution.44 

Bentham's tone was irreverent, and apparently he worried 

that Eden would draw the wrong conclusion from A View of the 

Hard Labour Bill. Bentham sent the preface of his pamphlet 

to Eden before publication, along with an explanatory note. 

It has been suggested to him [Bentham] 
by a friend, that the tendency of them 
may appear to be upon the whole rather 
to give an unfavourable impression of 
a writer whose preface to the proposed 
bill he admires beyond any thing he ever 
read on the subject of legal policy; and 
by that means to a project he has very 
much at heart.45 

Eden's reply deferred Bentham's praise, claiming that the 

features of the bill that Bentham admired were written by 

44 Ibid., pp. 2 6-27 

45jeremy Bentham to Willam Eden, 26 Mar 1778, in The 
Correspondence of Jeremy Bentham. 9 vols., ed. Ian R. 
Christie (London: University of London, The Athelone Press, 
1971), 2:90. 
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"One whose Commentaries on the Laws of England place Him at 

the Head of English Writers," meaning William Blackstone.4^ 

Despite the eminence of its authors, the Hard Labour 

Bill did not pass Parliament in 1778. The next year another 

Committee on Crime again recommended Eden's plan, with some 

alterations. The Penitentiary Act(1779) was the culmination 

of that committee's debate. Again, Eden, Blackstone, and 

Howard served as authors of the legislation. 

The Penitentiary Act (1779) called for the construction 

of two prisons, one each for men and women, where inmates 

would serve two year sentences at hard labor. On Howard's 

recommendation, prisoners were to don uniforms and were to 

be confined in solitary cells when not at work. The act 

specifically stated that the purpose of the institutions was 

to teach inmates "Habits of Industry"4'' and to reform their 

"religious and social outlook." Inmates would emerge from 

the penitentiary with useful skills and with a desire to 

engage in legitimate forms of work.48 The act authorized 

46william Eden to Jeremy Bentham, 27 Mar 1778, in The 
Correspondence of Jeremy Bentham. 2:91. 

4''19 Geo. 3, C.74, s. 5 (1779). 

4SBeatt ie , Crime and t he Cour t s , p . 308. 
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stipends from public funds for the keepers of the institu

tions.49 

Ironically, the two prisons authorized under the act 

were never built. The war with the Americans was expensive, 

and trade languished. Disagreements over sites for the 

facilities, objections from counties over jurisdiction, and 

criticisms from judges over compulsory sentences strained 

the consensus established by passage of the act. 5° By 1785 

the Penitentiary Act was dead. Local authorities eventually 

used the abortive act as a model for their own prisons. 

Jeremy Bentham, after "mak[ing] merry over the fact that 

these Penitentiary houses were not established," used the 

act as one base for his "Panopticon" in 1791, which promised 

"absolute supervision and ceaseless espionage" in the cause 

of reforming criminals.5^ 

4919 Geo. 3, c. 74 (1779) . 

5°Ignatieff, A Just Measure of Pain, p. 95-96. 

5iB. Kirkman Gray, A History of English Philan-thropy: 
From the Dissolution of the Monasteries to the Taking of the 
First Census (London: Frank Cass and Co., Ltd., 1967), p. 
184. 
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In addition to their support of the ill-fated 

Penitentiary Act, the 1779 Committee on Crime reaffirmed the 

use of hulks for serious offenders. It also recommended 

that transportation be reestablished as soon as feasible. 

Joseph Banks, the biologist on Captain Cook's first voyage, 

recommended that Parliament consider Botany Bay in distant 

Australia. For its part, the committee considered Gibraltar, 

Gambia, and the Senegal River. After the American war 

ended. Parliament even approached the Americans, who de

clined to offer an appropriate site. In 1784, Parliament 

replaced the Penitentiary Act with a revamped Transportation 

Act. Two years later. Parliament established Botany Bay, 

England's most famous penal colony.52 

The debate over capital sentences, and over prisons as 

a viable alternative to death, did not end in the 1770s; nor 

would it abate in the decades to come. Radical and 

Enlightenment definitions of justice continued to contrast 

sharply with the practice of justice in England during the 

period. Proportional sentences, a reformist mission, and, 

above all, a cheerful sense of optimism marked the 

52shaw, Convicts, pp. 43-4 8 
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beginnings of debate over state policy related to punish

ments. Beccaria, Blackstone, and Howard had each added an 

important element to the discussion of secondary punishments 

which began in the 176 0s and occupied the public and 

Parliament into the next decade. 

Nevertheless, events, not intellectual debate, domi

nated the mood of the British government during this period. 

When they opted to break from their governors, the Americans 

precipitated a crisis of crime for England that could not be 

resolved with a treaty of peace. Societal change came 

quickly to England in the 1770s, but a government that 

prided itself on its traditions moved slowly to change with 

it. More challenges to the existing order, more rejections 

of the traditionalists' arguments, and, above all, more 

frightening years were to come. One year after the 

Penitentiary Act promised to reform the criminal by incar

ceration, the Gordon Riots, begun in the horrendous Newgate, 

terrorized respectable London. Within ten years, the 

specter of the mob took on a new meaning, as England watched 

France begin its own, more radical, agitation for change. 



CHAPTER VII 

THE GORDON RIOTS, THE ASSOCIATIONS, AND 

SOME THOUGHTS ON POLICE: 1780-1785 

Do the laws sleep? Do we want new 
laws? Or is it neglect in the 
execution of those we already have?^ 

In June 1780, rioters fueled by religious prejudice and 

war weariness erupted into London's streets. When the 

Gordon Riots ended, John Fielding's Bow Street Public Office 

and Newgate lay in ashes, burned to the ground. The rioters 

destroyed more than the buildings. Gone was the complacent 

assurance that England's system of laws promoted tranquil

ity. Fielding had effectively tied his pleas for reform to 

his experiences as a magistrate. His pedigree lent 

Fielding's criticisms of the justice system a weight that an 

outsider could not hope to muster. Yet little substantive 

change had occurred in the voluntary, amateurish, enforce

ment of England's laws. The Gordon Riots and their 

1 [James Hanway] , A New Year's Gift to the People of 
Great Britain, pleading for the Necessity of a more vigorous 
and consistent Police, and the Connextion of Public 
Happiness with Religion; and against the Danger of Political 
Discord (London: Dodsley, 1784), p. 13. [Hereafter cited 
as New Year's Gift]. 
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aftermath produced a stronger sense of desperation for 

change than all the polemics and disturbances of the past 

thirty years put together. Reformers did not welcome the 

crisis to prove their point that the constabulary was inef

fective, but the Gordon Riots illustrated that point. The 

rioters put the constables and the magistrates. 

Added to the crisis of the Gordon Riots, the American 

war provided another challenge to authority. The colonists 

were proving obstinate, and larger numbers of Britons began 

to criticize the policies of the North government in America 

and at home. John Wilkes' call for a radicalization of 

English politics, laughable in 1763, revived. Calls to 

reduce the king's influence in Parliament, to create new 

seats, and to reform electoral procedures became common in 

the 1780s. In Ireland, the government faced a Patriot Party 

that promised to protect the island from a potential French 

invasion. It also mentioned constitutional reforms for 

Ireland that sounded ominously American. To encourage wider 

support for the American war and to divert the Irish from 

possible revolt. Lord North's government lifted restrictions 

on Roman Catholics within the realm. The Roman Catholic 

Relief Act (1778) loosened restrictions on Catholics within 
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the realm. Those who pledged loyalty to George III could 

serve in His Majesty's armies in America and purchase or 

inherit land. The act also repealed rules dating from the 

Reformation that confined Roman Catholic priests to prison.2 

Resentment flared throughout England and Scotland, culminat

ing in public protests against "popery." 

Lord George Gordon, son of a Scottish peer, led the 

Protestant Association, formed to promote the repeal of the 

Roman Catholic Relief Act. Gordon's group prepared a 

petition protesting the legislation, gathered 120,000 

signatures, and attempted to present it to Parliament on 

2 June 1780. The House of Commons refused to accept the 

document, and by nightfall the crowd of 20,000 to 30,000 

began to riot.3 At first, the mobs limited their attacks to 

2William W. Willcox and Walter R. Arnstein, The Age of 
Aristocracy: 1688-1830. 7th ed.. History of England Series, 
ed. Lacey Baldwin Smith (Lexington, Mass: D. C. Heath and 
Company, 1996), p. 182. 

3[David Williams], A Plan of Association, on 
Constitutional Principles, for the Parishes. Tithings. 
Hundreds, and Counties of Great Britain. By which the 
Outrages of Mobs, and the Necessity of a Military Government 
will be Prevented, and the English Constitution in a Great 
Measure Restored, in Three Letters to a Member of Parliament 
(London: G. Kearsley, 1780), p. 13. [Hereafter cited as A 
Plan of Association]. Recent sources place the number 
surrounding Parliament that day at fifty thousand. 
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targets associated with the Catholic Church or with the 

hated legislation. Embassies, chapels and the homes of 

"Catholic lovers" were razed between the night of 2 June and 

6 June. However, after Sir John Fielding held thirteen 

rioters for questioning, enraged mobs retaliated by occupy

ing the Bow Street Public Office and burning its records. 

The mob then torched the whole building. Rioters 

then invaded the Old Bailey and laid siege to London's 

jails, releasing prisoners before destroying the buildings.4 

On 6 June, the crowd paused in St. George's Fields to 

hear from George Gordon. Soldiers operating under the 

authority of the Riot Act dispersed the crowd, and Gordon 

warned that Parliament would never consider the anti-

Catholic petition as long as the violence continued. But by 

that point, the rioters no longer particularly cared about 

the greater cause. The "greater number" of Gordon's listen

ers "sallied forth for the purposes of mischief and 

4Christopher Hibbert, King Mob: The Story of Lord 
George Gordon and the London Riots of 1780 (Cleveland: The 
World Publishing Company,1958) , pp. 96-105, passim; Peter 
Linebaugh, The London Hanged: Crime and Civil Society in the 
Eighteenth Century (Cambridge: Cambridge University Press, 
1992), pp. 333-341, passim. 
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depredation" warmed by 350 tons of liquor appropriated from 

a Catholic-owned distillery. "[F]or the next five days in an 

apocalyptic orgy of violence 'the submerged nine-tenths of 

London were out for what they could get'."5 The ten days of 

rioting provided a stirring, frightening sight. 

The whole town was illuminated by the 
command, probably of chandlers and glazier 
boys; but every command from the streets 
was instantly obeyed. The flames rose in 
enormous columns from the King's-Bench, 
Fleet Prison, the large warehouses of Mr. 
Langdale the distiller, the Toll-Houses 
on Blackfriars Bridge, and a great number 
of private houses.^ 

During the first stages of the emergency, the govern

ment relied on procedures established in the Riot Act 

(1714). That act required magistrates to read a proclamation 

to a group that threatened violence. After the reading, the 

group was given one hour to disperse peacefully. If it did 

not, the magistrate was authorized to request that troops be 

sent to disband the group by force.'' Such was the state of 

5Stanley H. Palmer, Police and Protest in England and 
Ireland (Cambridge: Cambridge University Press, 1988), p. 
85. 

^[Williams], A Plan of Association. Letter I, 
pp. 16-17. 

1̂ George 1, s. 2, c. 5 (1714). 
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crowd control legislation in the eighteenth century, which 

tacitly affirmed that "the right to riot . . . was an 

integral part of the national traditions" so long as the 

action did not directly threaten authority or property.^ 

Usually, the controls built into the Riot Act were adequate 

to meet the need of control while honoring the legitimate 

tradition of the riot in English history. But in 1780 the 

procedure resulted only in the intimidation of magistrates 

such as Fielding's Bow Street Runners. 

George III met with the Privy Council on 7 June. He 

agreed to allow the military to act without the prior 

approval of magistrates. Soldiers mercilessly attacked 

rioters, finally restoring order on 12 June. But the price 

was high: 4 00 killed, hundreds wounded, and more than 

£100,000 in property damages before calm returned.^ 

®Elie Halevy, England in 1815 (London: Ernest Benn, 
Ltd., 1924), p. 148. 

^Here, too, the numbers vary. Most contemporary 
accounts of the riots place the death toll at between 300 
and 5 00, but some recent sources put the number as high as 
700. Borough records for the Metropolis show internal 
discrepancies, which probably accounts for this variance. 
Linebaugh, The London Hanged, places the number of 
fatalities at between 400 and 500, p. 333; Palmer, Police 
and Protest, states 700, p. 85. This author relies on a 
personal survey of relevant records from State Papers for 
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Permanent detachments of soldiers guarded the king's London 

residence, Buckingham House, and the Bank of England. John 

Wilkes, hero of the radical 1760s, a London alderman and 

justice of the peace, directed soldiers to fire into the mob 

gathered in front of the Bank during the riots. i° 

Londoners assessed the lessons of England's June Days 

according to their understanding of the causes of the riots 

and of the characters of the rioters. The marquis of 

Rockingham, leader of the reform element in Parliament, 

dismissed the rioters as pickpockets. Given the looting and 

destruction of property that characterized the latter days 

of the disturbances, his charge carried some weight. But he 

ignored the ordinariness of much of the mob. Historian 

George Rude found that most of the rioters arrested were 

craftsmen or merchants, typical English shopkeepers driven 

to violence by extraordinary circumstances." The motiva

tions of the mob have been the subject of wildly differing 

the era. 

"Palmer, Police and Protest, p. 87. 

"See George Rude, Protest and Punishment: The Story of 
the Social and Political Protesters Transported to 
Australia. 1788-1868, (Oxford: Clarendon Press, 1978) . 
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explanations. The optimistic Peter Linebaugh points to the 

Gordon Riots as a 

watershed in London class relations. For 
the first time an international proletariat 
directly attacked the imperial ruling class 
at its major institutions, and so gave that 
class a serious fright-^2 

Linebaugh ties the political aims of the rioters to those of 

the American revolutionaries, because most of the prisoners 

released from Newgate by the rioters were in jail for 

property crimes- Such analysis stretches credulity. Anti-

authoritarian protests were common in eighteenth-century 

England. While some disturbances were distinctly economic 

in origins, their goals were reactionary, not revolutionary. 

English weavers in Spitalfields wanted a return to the 

privileges of cottage work. Bread rioters wanted cheap 

grain. Their protests, like those of the Wilkites and the 

Gordoneers, aimed to restore an older, more ordered time. 

The Gordon Riots occurred because the crowds lashed out at 

anyone in authority, anyone who might 
be held responsible for their poverty 
and discontent, their dangerous malaise. 
They struck out in irrational, unthinking 
desperation, unconsciously hoping to 

"Linebaugh, The London Hanged, p. 33 0 
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release in their uproar the frustrations 
and irritations of years of neglect.^3 

Contempt for civil officials, taking the form of disobedi

ence overladen with revenge and rage, characterized the 

Gordon Riots. Once the conflagration ended, Londoners on 

both sides of the riots would evaluate their causes, and 

proposals to prevent their recurrence began pouring out of 

the pamphlet press and Parliament. 

When the violence began, the utter incompetence of the 

constables and magistrates was evident to even the most 

ardent supporter of tradition. Constables and magistrates 

refused to stand against the crowds, fearing retaliation. 

Under existing statutes, all who failed in their official 

duty were subject to fines, but that encouragement hardly 

strengthened the resolve of terrified magistrates. Due to a 

breakdown of official response, Londoners formed citizen 

patrols to protect their neighborhoods and businesses from 

the gangs roaming the streets. Jeremy Bentham joined the 

Lincoln's Inn Militia; Samuel Romilly "stood as sentinel for 

several hours at the gate at Holburn" as part of the Inns of 

"Hibbert, King Mob, p. 117 
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Court's protection group." More organized responses from 

the London Military Foot Association and the London Associa

tion, also citizen groups, led to some confusion in the 

press: 

The public papers have often mistaken 
us for the Guards, therefore you may 
possibly not have heard of any such 
corps as the London Association. Our 
uniform is very handsome, much like the 
dress of officers in some of the King's 
regiments. Our numbers are now near 500, 
but not all disciplined.^5 

After the riots ended, permanent groups such as the 

City of London Association and the Westminster Military 

Society emerged as community policing groups, hoping by 

their associations to "prevent the evils which a military 

i4Linebaugh, The London Hanged, p. 362; Sir Samuel 
Romilly, Memoirs of the Late Sir Samuel Romilly. Edited by 
His Sons, 3 vols. (London: John Murray, 1840; reprint. 
Shannon: Irish University Press, 1971), 1:51. Romilly, 
continually in ill health, was so shaken by the events that 
after the riots he left London "to try the effect of sea 
air. " 

i5Letter in the Francis Place Collection, 18 September 
1780 quoted from Walter Besant, London in the Eighteenth 
Century. The Survey of London (London: Adam and Charles 
Black, 1902), pp. 492-493. 
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power could only punish,"" and, one might add, that exist

ing civil authority had failed to prevent. 

The movement for associations took as its inspiration 

the success that the amateur groups enjoyed during the 

Gordon Riots, and it took on an historical and constitu

tional purpose as well. The imposition of military law had 

aided in restoring order, but the army's ruthlessness in 

achieving that goal disturbed some. Englishmen were uncom

fortable with the notion of a militarized state, and they 

scorned nations such as France that used military force to 

preserve order among civilians. Within a week of the end of 

the rioting. Chief Justice Lord Mansfield, whose home was 

one of the first destroyed in the riots, defended the mili

tary's role in the events. David Williams, author of a 

pamphlet published after the Gordon Riots, reported 

Mansfield's reasoning that all men were bound to prevent 

treason and felonies under common law as a "general duty, an 

universal obligation that extends to all members of the 

community." The army had not 

acted in their technical capacity as 
military, but [had] merely exercised 

"[Williams], A Plan of Association. Letter III, p. 64. 



226 

their duty as civil men, which they, 
in common with other civil men, have 
both a right and an obligation to 
exercise. 

Such logic was forced, but it had served as the basis for 

augmenting the civil power for centuries. Williams rejected 

this logic, charging that "[p]rosperity [had] lulled the 

people of this Kingdom into an indolence which [admitted] of 

any gradual encroachments on their rights, "i"' "Admini

stration of our civil government," he said, had "fallen into 

disuse," and 

Timid wretches, called Englishmen, tremble 
at the rustling of the winds, and they bless 
providence for the quiet and safety they 
experience under military regulations, as 
sheep bleat their satisfaction in the 
inclosures of the butchers, where they 
may escape the depradation of wolves. ̂^ 

He hoped that 

the good sense of the nation will revolt at 
this legerdemain; which is to transform a 
soldier into a civil man or into a military 
man, as Government may chuse [sic] to employ 
him; and which will render our condition 
worse than that of those who are clearly and 
wholly subjected to martial law.^^ 

"Ibid., Letter III, pp. 49-50, 65 

"Ibid., Letter I, p. 19. 

"Ibid., Letter III, p- 58. 
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Williams preferred that citizens protect themselves against 

the mob, and against crime, by forming associations, based 

on the role of the medieval hundreds, which "might be easily 

restored and rendered as effectual as ever." Williams 

believed that people favored associations because no other 

institution could be created that would not "set the body of 

the people at enmity with Government." The associations 

would "perfectly allay [the peoples'] apprehensions and 

jealousies," making them "ministers of their own security.20 

The use of soldiers in the Gordon Riots was, perhaps, justi

fied on practical grounds, but soldiers were "degraded from 

the rank of citizen, and not even known or acknowledged in 

that Constitution," and no law authorized "the interference 

of the military in any of the operations of civil Govern

ment. "21 The purpose of Associations would be to 

prevent large and tumultuous assemblies; 
to arrange the people under the eye of 
Government, as accurately as an army, 
without diminishing their Constitutional 
independence and liberty; to increase 

20lbid., Letter II, p. 32. 

2ilbid., Letter III, p- 62 
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the difficulty of misleading them, and to 
destroy all ideas of appeals to them.22 

Williams then argued that, had the hundreds existed in the 

form of associations, George Gordon's Protestant Association 

would not have existed. It was a fanciful claim, but in the 

aftermath of the riots, such claims were commonly made. 

Policing associations founded after the Gordon Riots 

steered a course between outright reform and a complete 

return to the dawdling inefficiency of the existing legal 

system. Other associations arose during the course of the 

eighteenth century that gained increasing popularity after 

the Gordon Riots. Felons associations, sometimes resembling 

little more than protection rackets, first appeared in 

England in 1699. The Maghull Agreement united twenty-one 

Lancaster property owners in an association that offered 

"collective protection" against marauders by offering 

rewards and forwarding prosecutions. Between 1744 and 1856, 

more than 450 similar associations were created in England 

and Wales, concentrated in urban areas. Only one group, the 

Game Law Association, was a "national" organization. The 

22 Ibid., Letter III, p. 43 
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rest served local need.23 Members offered rewards for 

information regarding crimes and provided funds and legal 

advice to those pursuing prosecution of crimes.24 

The existence of the associations, whatever their 

function, suggests that Englishmen were aware of the fail

ings of their legal code and sought whatever remedies they 

could find to mitigate against its deficiencies. Historian 

Douglas Hay argues that the goal of law was to reinforce its 

conception of itself, often by reactionary means. The 

rhetoric employed in Williams' A Plan for Association sup

ports that interpretation. 25 

The gentry were acutely aware that their 
security depended on belief- belief in the 
justice of their rule, and in its adamantine 
strength. Hence, punishment at times had to 
be waived or mitigated to meet popular ideas 
of justice, and to prevent popular outrage 

23Adrian Shubert, "Private Initiative in Law 
Enforcement: Associations for the Prosecutions of Felons, 
1744-1856," in Policing and Punishment in Nineteenth Century 
Britain, ed. Victor Bailey (New Brunswick: Rutgers 
University Press, 1981), pp. 26-28, passim. 

24 Ibid., pp. 31-32. 

25Douglas Hay, "Property, Authority and the Criminal 
Law," in Albion's Fatal Tree: Crime and Society in 
Eighteenth-Century England, eds., Douglas Hay, et al. 
(London: Allen Lane, Penguin Books, Ltd., 1975), p. 51. 
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from going too far and thereby realizing its 
own strength.26 

The associations were not "anachronistic exemplars of unre-

formed legal justice," but they were "testaments to the fact 

that sections of the eighteenth-century propertied were 

dissatisfied with the flexible, judicial powers which a 

'Bloody Code' occasioned." Members "sought a strict and 

unvarying administration of criminal law" closer to the 

ideals of Montesquieu and Beccaria that to those of Maitland 

and Coke. The associations became ardent supporters of 

improved police, courts, and justice for their communities 

by the nineteenth century.2'' Organized, but local, support 

of reform reinforced other ideas coming from the Gordon 

disaster. 

Whether the private associations were progressive, as 

Adrian Shubert argues, or traditional, as Hay and Stanley 

Palmer contend, the organizations formed part of an ongoing 

examination of the criminal justice system. The results 

were mixed. On the one hand, the government behaved as if 

26 Ibid., p. 51 

2'̂ Shubert, "Private Initiative," in Policing and 

Punishment. p. 18. 
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the Gordon Riots were the "moment of time" in which tradi

tional institutions could be restored, 28 and Parliament 

responded to the lessons of the riots by strengthening the 

Riot Act and the powers and numbers of the militia. Trials 

of some arrested during the riots resulted in twenty-five 

executions, excepting George Gordon, who was acquitted of 

treason charges.29 But, more commentaries took up the issue 

of the criminal code's harshness, arguing that reform of the 

law would effect more change toward peaceful social rela

tions between the people and civil authority than terror 

could hope to achieve. 

The sight of respectable printers, merchants, and 

craftsmen baying at authority during the Gordon Riots 

reinforced a growing belief that the criminal law's 

administration was faulty. But disagreement existed over 

where the problems lay. A "Weil-Wisher" in 1785 mused that 

he knew of no severity in the law "but of the most wholesome 

kind; for it is this alone which can deter the savage minds 

28 [Williams] , A Plan of Associatiion. Letter II, 
p. 33 . 

29willcox and Arnstein, The Age of Aristocracy. 
pp. 182-184, passim. 
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of those who are the objects of that severity."^'' Tradi

tional defense of the law reflected a wide faith in its 

deterrent power, but that power had been grossly undermined 

in practice. 

[T]he dispensers of these laws very rarely 
put them in execution; and, therefore, . . . 
they were little more than a scarecrow, set 
in a field to frighten the buds from the 
corn, which at first might be terrible in 
apprehension, but in a little time became 
familiar, and approached without any danger, 
by even the most timorous of the feathered 
race. 3̂  

Judges and juries who refused to follow the recommendations 

of the law in sentencing were at fault. The "Bloody Code" 

was enforced selectively and flexibly, as has been noted. 

The "Well-wisher" charged that such flexibility was not 

merciful, but was instead the "highest cruelty" since it 

encouraged more, and more violent, crime. 32 

The law is not in fault, it is wisely 
contrived to prevent [felonies], by 
holding forth certain punishment; but 
that punishment has been rendered so 

3°A Sincere Well-Wisher to the Public [Martin Madan], 
Thoughts on Executive Justice with Respect to Our Criminal 
Laws (London: Dodsley, 1785), p. 8. 

3ilbid., pp. 18-19 

32lbid., p. 69. 
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uncertain, or rather the suspension of 
it so certain, as to prevent the 
operation of the laws. 33 

Martin Madan's Thoughts on Executive Justice (1784) stood as 

one of the most influential expositions of this view. 

Madan's work was a novel application of Cesare Beccaria's 

stricture on pardons. Beccaria argued that the pardon was 

uncertain and would promote crime, but he also insisted that 

sentences be proportional to the crimes they were designed 

to punish. Madan wanted to abolish the pardon without 

changing England's disproportional capital code. Madan's 

"mistaken application" of Beccaria's plea for certainty of 

punishment was "followed by the sacrifice of many lives, by 

the useless sacrifice of them." According to Sir Samuel 

Romilly, ninety-seven convicts were executed in London a 

year after Madan's pamphlet was published, while only fifty-

one had been executed in 1783. Romilly was so "shocked at 

the folly and inhumanity" of Thoughts on Executive Justice 

that he published an anonymous refutation of the work in 

1786-34 

33lbid., p. 34. 

34Romilly, Memoirs, 1:89-90 
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Sir Samuel Romilly was a student of the criminal law, 

and he spent the majority of his public career framing an 

assault on its inconsistencies. Romilly's method of attack 

was a mirror of the Fieldings' (and their successors') in 

police reform and of John Howard in prison reform. Romilly 

used his intellectual talents to frame careful critiques of 

the existing system. He applied reformist ideas to the 

problems of unsure justice, arguing that the principal 

outcome of his reform projects was to ensure pragmatic, 

reasonable policies that would reduce crime. Romilly's 

Observations on a late Publication, entitled 'Thoughts on 

Executive Justice' (1786) was "highly approved" by his 

friends, but it did not receive popular attention. Romilly 

did not "publicly avow" his authorship, for he noted, rue

fully, that "though it was much commended in the Reviews, it 

had so little success with the public that not more than a 

hundred copies of it were sold."35 Romilly agreed with 

Madan that crime was more prevalent in England than in "all 

other nations put together." But while Madan blamed lax 

35ibid., 1:90 
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enforcement of the harsh legal code, Romilly said that crime 

rates were high in England because "the deficiency of jus

tice and morality in . . . government [was] manifested in 

[its] oppressive conduct to subjects, and unjust wars on 

[its] neighbors." Romilly offered the "long-persisted-in, 

unjust, monopolizing treatment of Ireland" as proof of his 

assertion.36 AS a lawyer serving in the Circuit Courts in 

the 1780s, he used his time in court to collect information 

on 

the effects which the different provisions 
of the law, the rules of evidence, and our 
forms of proceeding appeared to me to produce 
on the manners of the people, and on the 
administration of justice.3'' 

Romilly would later use his expertise in his parliamentary 

career as an advocate for law reform. 

Archbishop William Paley opposed both Madan's argument 

for rigorous enforcement of existing law and Romilly's 

argument for rationalization of the law. His Principles of 

36sir Samuel Romilly, Observations on a Late 
Publication Intitled. Thoughts on Executive Justice: To 
Which is Added a Letter Containing Remarks on the Same Work 
(London: T. Cadell, 1786), Letter, Appendix, p. 152. 
Romilly says that the letter is one written by Benjamin 
Franklin to Benjamin Vaughn. Romilly, Memoirs, 1:90. 

3''Romilly, Memoirs, 1:91. 
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Moral and Political Philosophy (1785) represented the most 

cogent defense of the severity and lenience built into the 

law. Paley, like William Blackstone, examined the state of 

the law in detail, and, like Blackstone, he couched his 

analysis in terms that at once defended and defamed the 

law's basis. Capital punishment was justified largely 

because no other alternative existed, but mercy softened its 

reach. Paley argued that Parliament created the mountain of 

capital statutes in force after 1688 deliberately to "sweep 

into the net every crime, which under any possible circum

stances may merit the punishment of death." 

The wisdom and humanity of this design 
furnish a just excuse for the multipli
city of capital offenses, which the laws 
of England are accused of creating beyond 
those of other countries. The charges of 
cruelty [are] answered by observing, that 
these laws were never meant to be carried 
into indiscriminate execution.38 

Lenience could be left to the magistrate, "whose discretion 

will operate upon those numerous, unforseen, mutable, and 

indefinite circumstances, both of the crime and the 

•̂ Ŵilliam Paley, Principles of Moral and Political 
Philosophy (1785), in The Works of William Palev. D. D., 
Archdeacon of Carlisle with a Life of the Author. 5 vols. 
(London: Thomas Tegg, 1825), 2:376. 
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criminal." Discretion could not be left to the jury, how

ever. "[0]verstrained scrupulousness, or weak timidity" on 

the part of juries did "much harm to the country," since 

"[c]ircumstances cannot lie." 

[T]o reject such proof, from an insinua
tion of the uncertainty that belongs to 
all human affairs . . . is a conduct which 
. . . is authorized by no considerations 
of rectitude or utility. 39 

Paley quieted the fears of jurists concerned with condemning 

an innocent man by explaining that "he who falls by a 

mistaken sentence may be considered as falling for his 

country," for maintaining "the general effect and tendency 

of which the welfare of the community is maintained and 

upholden."4o He reasoned that, if death was reserved for 

only a few crimes, then "heinous" offenses might occur that 

would not be punished. Paley seemed to believe that the 

knowledge that crime, virtually any crime, could lead to the 

death of the offender would deter offenses.4i 

39lbid. , 2:389-391 

4°Ibid. . 

4ilbid., 2:375. 
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Paley did have some objections to the capital code, 

however. For instance, although he argued that "the crime 

and fate of the house-breaker is the same, whether his booty 

be five pounds or fifty," he did not think that all thieves 

should be subject to the death sentence. Paley reasoned 

that an offender who stole from a person without use of 

force should be exempted from the death penalty, since the 

victim might have been negligent in securing his property. 42 

Paley defended the pardon and judicial discretion, and 

blamed England's execution rates on three factors: "much 

liberty, great cities, and the want of a punishment short of 

death possessing a sufficient degree of terror." Nations 

that used secondary sentences compensated by curtailing 

liberty with "inspection, scrutiny, and control, which are 

exercised with success in arbitrary governments." No 

Englishman would tolerate such abuses.43 

John Wilkes provided a secondary source of confirmation 

for this view, although he would hardly have enjoyed being 

lumped together with the archbishop. At a dinner party in 

42lbid., 2:48, 376-377 

43ibid., 2:382, 
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1784, Samuel Romilly reported that Wilkes defended the 

criminal law "with much wit and good-humour, but with very 

bad arguments." Wilkes argued that the "happiest results 

followed from the severity of our penal law." 

It accustomed men to a contempt of death, 
though it never held out to them any very 
cruel spectacle; and he thought that much 
of the courage of Englishmen, and of their 
humanity too, might be traced to the nature 
of our capital punishments, and to their 
being so often exhibited to the people.44 

Paley and other supporters of the existing law were 

willing to concede that their theory of the criminal law 

seemed to be in direct contradiction with its practice, if 

that practice was to lead to a lessening of crime. Paley's 

recommendations for a "vigilant magistracy, an accurate 

police, [and] a proper distribution of force and intelli

gence" to administer the proper rewards and punishments due 

to the individual would remedy defective applications of 

England's "perfect" laws.45 

Paley's explanation of the rationale behind the "Bloody 

Code" remained the dominant position taken by Parliament 

44Romilly, Memoirs, 1:84. 

45paley, Principles, in Works, 2:388, 12 
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until the first decades of the nineteenth century, but the 

idea of secondary punishments flourished alongside the more 

traditional apology for the capital code. Paley's work 

implied, quietly, that "the criminal law was extremely 

important in ensuring, in his words, that 'opinion' pre

vailed over 'physical strength'. "46 

Opinion was divided after the Gordon Riots. Some 

critics of the government's role (or lack thereof) in the 

disaster chose to concentrate on mechanical problems, and 

the Associations addressed one of those procedural concerns. 

Others chose to look at the theoretical relationship between 

unrest and respect (or lack thereof) for the law. But 

although London gradually returned to normal, the Metropolis 

remembered the events of 1780, recalling "the ease with 

which large-scale political gatherings could be transmuted 

into uncontrollable mass violence. "4"' Better policing 

through public and private effort was one solution. Another 

was to channel the mob into more profitable pursuits. 

46Douglas Hay, "Property," in Albion's Fatal Tree, p. 
26. 

4''James Walvin, English Urban Life. 1776-1851. 
Hutchinson Social History of England (London: Hutchinson, 
1984), p. 124. 
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Critics of the criminal justice system again linked economic 

conditions to penal policy. But now the bonds between 

poverty and crime were more closely tied to a state of mind. 

Religious revival might lead to reform of the individual, 

and it might render the Metropolis more peaceful in the 

process. 

When they referred to "policing," the English described 

actions that regulated individual behavior physically and 

psychologically. The moral health of society was tied to 

improvements such as street lighting and the regulation of 

public recreation houses, not just to the actions of the 

constabulary or courts. Religion protected the moral health 

of the individual, and that commodity was in short supply on 

vice-ridden streets of London. In 1784, a critic charged 

that 

Under the general gross defects of our 
police, [C]hristianity seems to have 
been almost totally forgotten: it hath 
not been remembered: it hath not been 
treated as an object, on which our tem
poral or eternal felicity depended 48 

Promoting religion was viewed as a function of policing, and 

notions of charity and police were tied together in 

48 [Hanway], New Year's Gift, p. 4 
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associations of "redemptive police" pledged to create a "new 

code of social morality based upon a more personal 

Christianity."49 These charities wished to teach the poor 

how much their own happiness, as subjects, 
and the probable duration of the existence 
of their country and nation, depends on 
reverence for religion, and forming their 
behavior by its rules.5o 

The new charities such as the Society for the Support and 

Encouragement of Sunday Schools (1785), the Proclamation 

Society (1787), and the Philanthropic Society (1788) aimed 

to promote a "type of charitable assistance [that] would 

bind the classes together and insure social harmony" through 

education. The Sunday Schools Movement, begun in 1781, 

concentrated its efforts on training the poor for menial 

jobs, teaching basic reading skills and providing religious 

training. 51 The Philanthropic Society's goals were more 

pointed, to achieve 

49Donna T. Andrew, Philanthropy and Police: London 
Charity in the Eighteenth Century (Princeton: Princeton 
University Press, 1989), p. 165; R. W. Harris, Romanticism 
and the Social Order: 1780-1830 (New York: Barnes and 
Nobles, 1969), p. 11. 

5° [Hanway] , New Year' s Gift, p. 52. 

5iAndrew, Philanthropy, pp. 170-171. 
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the prevention of crime, and the reform 
of criminal poor, by encouragement of 
industry, and the culture of good morals 
among those children who were training 
up to vicious courses and public plunder. 52 

The Society placed children removed from parental care with 

respectable foster families, who trained and educated the 

children. Co-educational wards operated by the charity for 

ten to twelve-year-old children offered training in sewing, 

weaving, bricklaying, and carpentry. The facilities oper

ated as for-profit institutions .53 

The Philanthropic Society shared with other educational 

charities of the era an emphasis on retraining children of 

criminals often already "old in iniquity, though young in 

years."54 The charities tied poverty to immorality and to 

crime. The theory of policing established by charities 

explored the causes of crime, and aimed to prevent crime 

when possible through early intervention. Robert Young, 

founder of the Philanthropic Society, tied the financial 

52Thomas Allen, The History and Antiquities of London. 
Westminster. Southwark and Parts Adjacent. 5 Vols. (London 
Cowie and Strange, 1828), 4:483. 

53 Andrew, Philanthropy, pp. 183-186, passim. 

54Allen, The History and Antiquities of London. 
4: 4 84. 
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health of the nation to his scheme of reform. England's 

body social was formed from two classes, wealth and labor. 

The former lost in direct proportion to the idleness of the 

latter. The society's effort to instill a sense of produc

tive discipline into the children of felons was good for 

national prosperity. 5̂  

Parliaments watched and read, as the associations 

policed their boroughs and reformed morals, and as the 

pamphlets defending or denigrating the role of the magis

trates in preserving peace poured into London coffee houses 

and onto the streets. In 1785, the solicitor-general of 

William Pitt's government introduced an extraordinary piece 

of legislation. John Reeves, author of the London and 

Westminster Police Bill (1785), received a generous £300 

from the government for his services. Sir Archibald 

Macdonald introduced the bill before Parliament in June, 

shortly before the end of its regular session. The bill 

unified the City of London, Westminster, Southwark, and most 

of Middlesex into "the District of the Metropolis" and 

55B. Kirkman Gray, A History of English Philan- thropy: 
From the Dissolution of the Monasteries to the Taking of the 
First Census (1905; reprint, London: Frank Cass and Co., 
Ltd, 1967), p. 276. 
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authorized the crown to appoint "Commissioners of Police" to 

supervise the new police "force." 

The bill gave commissioners the authority to provide 

"Arms and Accoutrements" for nine divisions of foot and 

horse patrols divided into day and night shifts. It further 

recommended that justices of the peace serve as the district 

commissioners.56 it encapsulated almost all of the Fielding 

brothers' suggestions dating from the 1750s and the Police 

Bill contained influences from the debate over the police 

and crime that had become common after the Gordon Riots. 

Sir Archibald introduced the bill with a rousing speech 

describing the growth of crime in London that stressed the 

need to reform the Metropolis' constabulary. He praised the 

Bow Street Public Office for its efficient operations. 5̂  

The government had dubious authority to create the district, 

and, given its record in reimbursing Sir John Fielding's 

56England, Parliament, Bills Office, 27 June 1785, A 
Bill for the Further Prevention of Crimes; and for the More 
Speedy Detection and Punishment of Offenders Against the 
Peace, in the Cities of London and Westminster, the Borough 
of Southwark. and Certain Parts adjacent to them. British 
Library MS 816.1.5 (43), pp. 2-6, passim. [Hereafter cited 
as Police Billl . 

5'^Parllamentary History of England 25: 888-8 94, 
910-913. 
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expenses at Bow Street in the 1760s and 1770s, the promise 

of £20,000 per year to launch the experiment was optimistic. 

But Pitt's government "was tired of the traditional resort 

to military arms in times of crisis" and believed that 

central management of a paid policing force might avoid that 

possibility.58 

The Police Bill repealed all previous statutes offering 

rewards for apprehension and prosecution of suspected crimi

nals, replacing "blood money" with a system of rewards 

administered at the discretion of the commissioners. In 

principle, it seems that the provision of the bill was 

designed to provide stipends for officers of the district, 

not to casual informers or entrepreneurial thief-takers. 

Most sweeping was the requirement that all justices of the 

peace, clerks, jailers, turnkeys, and "all other Persons 

anyways concerned ministerially in the Execution or Adminis

tration of Criminal Justice" act in concert to "assist in 

this Act's execution."59 The bill addressed the limits and 

powers of warrants, searches, advertising, jail delivery. 

58palmer, Police and Protest, p. 89 

59police Bill, pp. 12-13. 
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inspection of "victuallers" and regulation of pawn brokers. 

No officer or clerk was to accept personal fees, "any Law, 

Usage or Custom, to the contrary notwithstanding." All fees 

were paid to the court. The bill allowed the home office to 

audit district records. In the case of riots, it was the 

duty of the divisions to assist each another in quelling the 

disturbance quickly and efficiently. 6o Such measures were 

an abrupt change from past reform attempts, and thus earned 

the praise of historian Leon Radzinowicz for their radical 

approach. 61 

The London and Westminster Police Bill failed, largely 

because Pitt's government did not address serious jurisdic

tional issues related to the City of London. Middlesex's 

justices of the peace objected to the bill as well, resolv

ing on 6 July 1785 that the plan was "inexpedient, and 

60 Police Bill, pp. 13-25, passim 

îLeon Radzinowicz, A History of English Criminal Law 
and its Administration from 1750, vol. 3: Cross-Currents in 
the Movement for the Reform of the Police; 5 vols. (New 
York: Macmillan Company, 1948-1986), pp. 109, 448. This is 
an achievement for the eighteenth-century Parliament worth 
noting. As has been discussed in previous chapters of this 
work, Radzinowicz is thoroughly critical of Parliament's 
backwardness on the issue of police reform. It finally 
earns faint praise for this bill. 
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totally unnecessary" and was a "dangerous innovation and 

encroachment on the rights and security of the people." It 

would "annihilate the ancient and constitutional office of a 

Justice of the Peace." Certain portions of the bill re

ceived their approval, especially the police divisions, and 

the justices of the peace heartily agreed that they should 

receive the power to appoint constables, license victualers 

and regulate pawn brokers. They argued too that "it would 

contribute greatly to the honour and dignity" of their 

positions if "no money, or other recompense, by way of fees, 

or any gratuity" would be paid to them or their clerks "for 

any Warrant, Summons, Discharge [or] Recognizance."62 The 

justices wanted the increased powers that the bill provided, 

and wanted the salaries promised in the legislation, but did 

not want the ominous promise of centralized police. 

The government withdrew the bill in 1785, but the main 

provisions of that legislation were the basis for the Dublin 

Police Act of 1786. Parliament would not attempt another 

"Middlesex County, Sessions, House, 6 July 1785, 
Resolutions on a Bill read 27 June 1785 on Crime Prevention. 
British Library MS 816.1.5 (43). 
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reform of London's policing until the Middlesex Justices Act 

(1792), which contained some of the abortive 1785 bill. 

The 1780s began in violence, and by 1786 an impressive 

dialogue on the topic of criminal justice was evolving in 

the London press and in Parliament. The long shadow cast by 

the Gordon Riots diminished the credulity of the Londoner 

regarding the majesty and justice of the law. The riots 

also created a new focus for reformers. The institutions of 

constable and magistrate suffered humiliation in the Gordon 

Riots and reform of those bodies, and other currents of 

change, took form in the 1780s. The period immediately 

prior to the outbreak of revolution in France saw further 

efforts to manage the poor, reform the morals, and return 

England to the path of civilization, but some feared that it 

was almost too late. The last half of the 1780s and the 

1790s saw attention turn from the policing of England as the 

main source of public illness to aspects of justice just 

coming into vogue. Reform, deterrence, deference, and 

control were the topics of the revolutionary era. The 

Gordon Riots were a psychological watershed that Londoners 

remembered, and feared might come again. Josiah Dornford 

spoke for many Londoners: 
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It is to be feared this nation has pas'd 
the meridian of its glory. The vast 
increase of luxury, vice, and dissipation, 
the great want of public virtue and of 
principle in all orders of the people, 
seem to threaten our dissolution; and 
five hundred bankrupts within the last 
year, shew [sic] the sickly state of the 
trading part of it. It must be the 
exertions of those entrusted with authority 
that can save the State, and Lengthen out 
Tranquility. 63 

"Josiah Dornford, Nine Letters to the Lord Mayor and 
Aldermen of the City of London on the State of the Prisons 
and Prisoners (London: By the Author, 1786), p. 8. 



CHAPTER VIII 

PAIN, PLEASURE, AND PRISON: 1785-1818 

BENTHAM'S ARCHITECTURE OF REFORM 

Morals reformed- health preserved-
industry invigorated- instruction 
diffused- public burdens lightened-
Economy seated as it were upon a rock-
the Gordian knot of the Poor-Laws not 
cut but untied- all by a simple idea 
in Architecture.^ 

The Gordon Riots solidified some critics' opposition to 

the state of London's policing in the 1780s, and the London 

and Westminster Police Bill (1785) implied that Parliament 

was at least willing to consider moves to centralize admin

istration of the Metropolis' constabulary. The bill failed 

because London and borough magistrates opposed it, jealously 

guarding their prerogatives under ancient agreements. An 

increasing population, increasing crime, and increasing 

paranoia regarding the motives of the mob after the Gordon 

Riots made rigorous application of law, some law, slightly 

more attractive to traditionalists and progressives as the 

century marched toward its close. Police reform was 

iJeremy Bentham, Panopticon; or. The Inspection House 
(London: T. Payne, 1791), p. 1. 
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stillborn in 1785, but the problems of the law's severity 

and alternative punishments were not. Ancient traditions 

based on personal loyalty had failed to staunch crime. 

Debate over punishments and prisons moved toward managing 

the environment of the criminal, and toward institutional 

solutions to the problem of crime. Schemes to change the 

physical environment of punishment broadened. Reform to 

manage the moral behavior of criminals encompassed the 

philosophical and philanthropic impulses of Londoners con

cerned with crime. 

In the debate over secondary punishments and the atten

dant urge for prisons, reformers often sidestepped opposi

tion based on defenses of traditional rights. Previously, 

arguments against the imprisonment of convicted felons had 

rested, in part, on the merits of flexible enforcement of 

law through the use of transportation and on the necessity 

of allowing periodic executions as a deterrent against 

crime. The law's defenders objected to the prison on con

stitutional grounds, as an institution inconsistent with 

individual liberty. But consistent attacks on a judicial 

system based on personal, royal, prerogative by John Wilkes 

and the radicals of the 1760s, by Americans in the 1770s, 
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and, especially, by the example of French revolutionaries 

and militant radicals at home from the 1780s, changed the 

parameters of "liberty" in the context of social order. 

Reformers equated order with rationality, which implied 

predictability, efficiency, and, above all, standardization. 

Prison reform schemes blatantly ascribed the same expecta

tions to the convict, and the amalgam of policies promoted 

by the early nineteenth century reflected the influence. 

Overall, would-be penal reformers opposed the continuation 

of the "Bloody Code," but their quest was to add to, not 

necessarily to abolish, the range of punishments available 

to courts. Their position was consistent with ideas circu

lating in Parliament during this decade, but it was clearly 

tied to existing mechanisms of punishment. In the 1780s, 

Parliament revived transportation, and the hulks continued 

to provide housing for felons.2 

But, more capital convictions increased, too. London 

juries and courts showed little mercy toward capital crimes 

in the 1780s. Executions increased by 82 percent in the 

227 Geo. 3, c. 2 (1787); 28 Geo, 3, c. 24 (1788) 
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period from 1783 to 1787, compared to the previous five 

years. 3 The home office and 

[t]he courts clearly remained persuaded . . . 
that the gallows provided the most effective 
deterrent against serious offenses. As 
robberies and burglaries mounted in the 
[American] postwar years, executions 
mounted with them.4 

Anger and fear provoked by the Gordon Riots, and pressure 

from increasing levels of crime after demobilization in 1783 

likely contributed to increased executions. Also, transpor

tation did not begin anew until 1787, leaving few viable 

options for commuting capital sentences. Provoked by the 

viciousness of the Gordon Riots, the home office narrowed 

eligibility for pardons in 1782 and officials moved the 

gallows from Tyburn to the relative privacy of Newgate, 

attempting to substitute a cloak of mystery, rather than one 

3Michael Ignatieff, A Just Measure of Pain: The 
Penitentiary in the Industrial Revolution (New York: 
Pantheon Books, 1978), pp. 86-87. 

4J. M. Beattie, Crime and the Courts in England. 1660 
1800 (Princeton: Princeton University Press, 1986), p. 
584. 
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of public approbation, around the condemned. The bacchanal 

was over.5 

The crime wave of the 1780's "did not seem to be re

sponding to the usual dosages of terror."6 The government 

quietly resumed its usual policy of intermittent enforcement 

of the capital sentence. On the whole, records for London 

and Middlesex in the period from 1756 to 1804 show sizeable 

increases in prosecutions and capital convictions. But, 

despite increases in convictions between two and eight times 

the levels of the 1750s and 1760s, only a few convicted 

felons faced execution. In the 1790s, one in six convicts 

died by execution, compared to one in two for the 1760s. 

Within the government, 

[t]here were signs of a belief that capital 
punishment was unjustified and perhaps the 
beginning of an argument that it was in
effective because it was wrong; at the 

5peter Linebaugh, The London Hanged: Crime and Civil 
Society in the Eighteenth Century (Cambridge: Cambridge 
University Press, 1992), p. 365. Pardon was denied to 
burglars and "housebreakers" under H.O. 42/1, 23 September 
1782. This was usually the largest category of capital 
offense dealt with in the Metropolis' courts. Ignatieff, A 
Just Measure of Pain, pp. 88-89. 

^Ignatieff, A Just Measure of Pain, p. 86. 
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least it was coming to be regarded as 
wrong because it was ineffective.^ 

Parliamentary movement toward a practical substitute 

for the death sentence centered around the prison. In 1784, 

James Hanway offered as part of his "New Year's Gift" to the 

people that 

[i]ndeed it is high time that energy and 
sound judgment, and the most guarded conduct 
respecting our police, should be adopted. Our 
fellow subjects seem to be universally con
vinced of the necessity of a radical reform, 
to which prison-room and separation are 
essential articles.8 

Hanway and other critics of administrative policy related to 

crime argued that an effective secondary punishment was 

grounded in practicality, and even friends of the justice 

system agreed that some changes to punishment might better 

deter crime. William Paley believed that "[t]he end of 

punishment is twofold;- amendment and example" but he had no 

•'Leon Radzinowicz and Marvin E. Wolfgang, Crime and 
Justice. 3 vols. (New York: Basic Books, 1971), 3: 111; 
Beattie, Crime and the Courts, p. 544. 

8[James Hanway], A New Year's Gift to the People of 
Great Britain, pleading for the Necessity of a more vigorous 
and consistent Police, the Connextion [sic] of Public 
Happiness with Religion; and against the Danger of Political 
Discord (London: Dodsley, 1784), p. 48. [Hereafter cited as 
New Years' Gift]. 
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faith in reformation, since "little has ever been effected 

[sic], and little, I fear, is practicable." Paley approved 

of hard labor, and he, too, found the idea of confinement 

intriguing. 

Of the reforming punishments which have 
not yet been tried, none promises so much 
success as that of solitary imprisonment, 
or the confinement of criminals in separate 
apartments. 

Paley did not support experiments in solitary confinement as 

a humane alternative to the gallows. He cheerfully, or 

hopefully, noted that solitary would seclude criminals from 

each other, and that it would "augment the terror of the 

punishment" meted out to the convicted felon, as it would 

deny the convict the comfort of others. Paley recommended 

that convicts be given employment, which would "create 

habits of work," and prevent "intolerable" idleness.^ The 

prisoner should receive the "proceeds" of his labor, so that 

"he [might] taste the advantage of industry together with 

the toil." He suggested that terms of confinement be mea

sured by an individual's amount of work, but he doubted the 

^William Paley, Principles of Moral and Political 
Philosophy (1785), in The Works of William Paley. D. D 
Archdeacon of Carlisle with a Life of the Author. 5 vols 
(London: Thomas Tegg, 1825), 2: 385. 
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rosiness of the future for the former inmate. "[T]he common 

misfortune of public punishments," such as imprisonment, 

"preclude the offender from all honest means of future 

support," a problem that Paley apparently considered himself 

unfit to address. 1° 

Traditionalists like Paley who argued so effectively 

for the existing system in the early 1780s were resigned to 

accept some change in the criminal law. Martin Madan, whose 

Thoughts on Executive Justice (1785) forwarded the tradi

tional view, shared Paley's sense of acquiescence, or, 

defeat. 

[I]f any of the laws in being fail of 
their execution, and consequently of 
their end and purpose, because they 
are thought too sanguinary, they had 
much better be altered into something 
less severe, than to let those offenses, 
which are the objects of them, go without 
any punishment at all." 

Having accepted, begrudgingly, that not all of England's 

felons would pay with their lives, Paley, Madan, and others 

10 Ibid., 2:386 

"A Sincere Weil-Wisher to the Public [Martin Madan] , 
Thoughts on Executive Justice with Respect to Our Criminal 
Laws (London: Dodsley, 1785), pp. 132-133. [Hereafter cited 
as Weil-Wisher]. 
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were at least comforted that criminals would pay with their 

freedom. They hoped criminals might emerge from the prisons 

punished, enlightened, and, perhaps, reformed. 

The historian Douglas Hay offers a convincing rationale 

to explain why the traditionalists' views retained so much 

credence despite the obvious failures of the antiquated 

system of crime control. Hay's argument also explains why 

the traditionalists began to give way to reform. Defense of 

existing practice was grounded in the "mental and social 

structure of eighteenth-century England." The criminal law 

as it stood prior to 178 0 "matched that mental world" which 

viewed the law as its companion and as the source of indi

vidual, personal, authority. 12 Bureaucracies in charge of 

criminal policy, such as the one promised in the failed 

Police Bill and the centralized authority of the Peniten

tiary Act (1779), would take that authority away. 

Arguments for prisons as a means to reassert the au

thority of the state made comprehensive support for the idea 

of prisons more attractive to traditionalists. A consensus 

"Douglas Hay, "Property, Authority and the Criminal 
Law," in Albion's Fatal Tree: Crime and Society in 
Eighteenth-Century England, eds. Douglas Hay, et al., 
(London: Allen Lane, Penguin Books, Ltd., 1975), p. 24. 
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emerged and melded from unlikely quarters. Parliament, 

traditionalists, and reformers, such as Jeremy Bentham, 

could argue for the same thing, a return to deterrence. 

Making the transition from a penal system that insisted on 

punishment to one that attempted to reform involved changing 

the definition of that quantity of justice which the state 

could offer its subjects. 

Jeremy Bentham's writings from the 1770s recast the 

definition of deterrence by providing "a foundation for 

scientific jurisprudence and legislation," " to a law sadly 

lacking in such regularity. By the age of twelve, Bentham 

was attending Queen's College, Oxford. As a student, he 

attended lectures given by Blackstone and he also developed 

an interest in the natural sciences which converged after he 

was admitted to the Bar in 1769.14 Bentham applied scien

tific principles to assert that the "authority of rules" was 

the authority of government. 

13 Ibid., p. 24 

"Wilfried Harrison, ed. , "Introduction," A Fragment on 
Government and An Introduction to the Principles of Morals 
and Legislation by Jeremy Bentham (Oxford: Basil Blackwell, 
1948), p. ix. 
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The Fragment on Government. published anonymously in 

1776, established the germ of the utilitarian principle that 

would dominate Bentham's public career. The Fragment was a 

critique of Blackstone's defense of England's laws in the 

Commentaries. According to Bentham, good government did not 

rest in "an antipathy to reformation, " as Blackstone im

plied, but in a willingness to promote change that would 

lead to "reformation in the moral" world. i5 Bentham argued 

for an attitude of discovery, or innovation, by government 

that would, in a famous phrase, "have the consequences of 

this fundamental axiom, it is the greatest happiness of the 

greatest number that is the measure of right and wrong. "i6 

To that end, Bentham believed that 

[t]he consequences of any Law, or of any 
act which is made the object of a Law . . . 
that men are at all interested in, what 
are they but pain and pieasure?i^ 

15Jeremy Bentham, A Fragment on Government and An 
Introduction to the Principles of Morals and Legislation, 
ed. Wilfrid Harrison, Blackwell's Political Texts, eds., C 
H. Wilson and R. B. MaCallum (Oxford: Basil Blackwell, 
1948), p. 3. 

"Ibid., p. 3. 

"Ibid., p. 26. 
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Bentham did not wish to "overthrow" Blackstone, but to put 

the reader "upon thinking for himself" whether the laws of 

England promoted the wider interests of men and society." 

Bentham's consistent challenge to the complacency of law 

dominated his writings. His test of utility was intended to 

dissect the workings of the laws and institutions of 

England, one by one, in order to promote reformation when 

they were inadequate to meet their purpose. The Fragment 

was wildly successful, at least in the speculation that it 

caused educated London readers. i9 

After the publication of the Fragment, Bentham issued 

proposals and critiques that danced around the lively topics 

of legal and penal reform. An Introduction to the Princi

ples of Morals and Legislation (1789), written in 1780, 

18 Ibid., p. 29. 

i^Bentham gleefully reported to his brother Samuel that 
" [t]he poor Fragment is every body's [sic] but mine. Dr. 
Johnson has read it and commends it much. He has found out 
that it is [John] Dunning's by the stile [sic]- No it is not 
Dunning's- it is Ld. Camden's [Judge Charles Pratt of the 
Court of Common Pleas]. So somebody has discover'd that has 
told it to Alderman Clark. After all [sic] it is neither 
Dunning's alone, nor Ld. Camden's alone, but the joint 
production of them both." Jeremy Bentham to Samuel Bentham, 
14 Nov 1776, in The Correspondence of Jeremy Bentham. ed. 
Ian R. Christie, vol. 1: 1752-1776 (London: University of 
London, The Athlone Press, 1971), p. 361. 
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furthered the pain and pleasure principle that Bentham had 

developed in his critique of Blackstone. "Good-will" was the 

surest of pleasures for men, since it was "surest of coin

ciding with [the motives] of the principle of utility."2° 

All men acted in ways that increased their general happi

ness, and avoided those that led to pain. The goal of law 

was to "augment the total happiness of the community," which 

meant "to exclude, as far as may be, every thing [sic] that 

tend[ed] to subtract from that happiness: in other words, to 

exclude mischief." That definition of the law's purposes 

fit with the urge to punish defined as deterrence in 

eighteenth-century England, but struck a balance between 

wholesale defense of the capital code and complete reform of 

it. Bentham argued that retributive punishment was its own 

form of mischief. Thus, it should be limited. 

[U]pon the principle of utility, if it 
ought at all to be admitted, it ought 
only to be admitted in as far as it 
promises to exclude some greater evil."2i 

In drawing a distinction between punishment grounded in 

revenge and salutary punishment, such as that involving the 

2°Bentham, Principles, p. 236 

2ilbid., p. 281. 
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prison, Bentham represented another point of strength for 

reformers that appealed to the law's legitimacy in the eyes 

of the people. "Reformative theory" might be dispensed to 

the people 'in their best interests'." Bentham's utilitari

anism cast punishment as "an impartial act of social 

necessity. In rejecting retributive theory, the reformers 

sought, in effect, to take the anger out of punishment. 22 

Not coincidentally, Bentham and the reformers sought to 

reinforce the perception of fairness on which the law de

pended for its survival. In the late 1780s and throughout 

the 1790s, that goal would be paramount. But Bentham's 

plan for a criminal code that was precise, 
consistent and wholly enforced was alien 
to the thought of most eighteenth-century 
Englishmen. They tended to think of justice 
in personal terms. . . .̂3 

The power of personal authority was declining in the late 

eighteenth century, as the failures of that authority made 

clear in June of 1780. Once the public put its faith in 

measures of consistency, utility, and practicality, the 

rationale for central management of criminals by an 

22ignatieff, A Just Measure of Pain, p. 75. 

23Hay, "Property" in Albion's Fatal Tree, p. 3 9 
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impersonal authority became a legitimate option for change. 

Historian Michael Ignatieff identifies another 

advantage of reform, control. 

Compared to ritual punishment, imprison
ment offered the state unparalleled control 
over the offender, enabling it to regulate 
the amount of suffering involved in any 
sentence, free of the jeers of the populace.24 

The tie that bound traditionalists and reformers together 

was that of utility, not ideology. Bureaucratic efficiency 

lauded "good management as the greatest of skills" that 

would ensure individuals' happiness. 25 Better management 

of the criminal's setting was crucial to John Howard's plans 

of reform, and such would be the case for Jeremy Bentham as 

well. Ever since Henry Fielding's day, in fact, the end 

results of reforms, lower crime rates and a more genteel 

society had been promised by better manipulation of existing 

institutions and the regulation of private opportunities for 

mischief. Edmund Burke's belief that "manners are of more 

importance than laws" applied in society, where deference 

24ignatieff, A Just Measure of Pain, p. 90. 

25Alan Ryan, "Utilitarianism and Bureaucracy: The Views 
of J. S. Mill," in Studies in the Growth of Nineteenth-
Century Government. ed. Gillian Sutherland (London: 
Routledge and Kegan Paul, 1972), p. 42. 
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and form were often crucial to social harmony.26 Regulation 

of amusements and the workplace, and the promotion of a more 

deferential attitude toward the law, was part of all reform 

plans related to criminal law. Deference had been trampled 

in the Gordon fiasco, so appeals to the useful and the 

practical carried more weight. 

A case for the practicality of reform in prisons that 

would not challenge existing authority could be made on 

several levels. Reformers made the case that moral and 

physical restraints against criminals improved the quality 

of daily life and increased productivity, and reforms would 

preserve the character of the nation, promoting "respect

ability, " whatever that meant. To this end, reformers 

relied on consistent examination and sound reasoning that 

reconciled new to old. 

In an "Address to the People of Great Britain," the 

Society of Friends of the People forwarded a plea that 

encapsulated the methodology of usefulness that had long 

been applied to the issue of criminal law reforms. The 

26Edmund Burke, Letters on a Regicide Peace (1796) in 
The Works of the Right Honourable Edmund Burke. 10 vols., 
7th ed. (Boston: Little, Brown and Company, 1881), 5: 208. 
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society specifically supported parliamentary reform as a way 

to dilute "some mixture of discontent, as well as of strong 

and well-grounded opinion, on the subject of abuses in the 

Government." Its argument for parliamentary reform can be 

generalized to apply to other arenas in the eighteenth 

century. The society asked whether reforms should be 

considered by men, whose judgment has 
been formed or enlightened by experience, 
and whose actions are most likely to be 
directed by prudence . . . and whether the 
earliest time that can be taken for pre
venting the increase of an existing evil, 
be not the safest and the best.27 

Its plea for expert examination, practicality, and expedi

ence perfectly reflected the methodology and rationale of 

the prison reformers. 

John Howard's reputation as a tireless observer and 

recorder of abuse assured his plans an audience, but a more 

thorough effort to reform incarceration was already underway 

from other quarters. Jeremy Bentham, so entranced with the 

failed Hard Labour Bill (1778) that he had attempted to add 

2^Society of Friends of the People, "Address to the 
People of Great Britain," in Proceedings of the Society of 
Friends of the People: Associated for the Purpose of 
Obtaining a Parliamentary Reform. In the Year 1792 (London: 
M. Westley, 1793), pp. 13-14. 
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to its forms, was prepared to publish his own ideas on 

reformatory punishment. His ideas were, in many ways, an 

extension on Howard's work, but the rationale behind 

Bentham's plans was not. Ignatieff notes that both Howard 

and Bentham "denied criminal incorrigibility, but from 

diametrically opposed positions." The two men's conception 

of the source of criminality influenced their hopes for 

improvement. Bentham believed that men would be reformed by 

"correctly socializing their instincts for pleasure. Howard 

believed that men could be changed by awakening their con

sciousness of sin."28 The evolution of the prison from a 

place of punishment and penitence to one of reformation can 

be understood in the sameness in methods of these two 

disparate figures. 

John Howard, whose unrelenting statistical surveys 

influenced the course of debate on jails in the 1770s, 

continued to agitate for change in the 1780s. Howard's 

cooperation with Parliament in drafting the Penitentiary Act 

(1779) reflected a clear utilitarian influence. The act, 

never enforced, showed "an indication of a progressive 

28ignatieff, A Just Measure of Pain, p. 67 



269 

change in manners and sentiments" in the prisons since 

Howard's first reports had appeared. 29 But while he 

applauded administrative improvements to jails, Howard 

warned that abuses still remained. He complained that the 

jails still presented "an audacious spirit of profaneness 

and wickedness [which would] continue to prevail in the 

lower class of the people of London"3o unless jail reforms 

continued. Howard's polemics for jail improvements touted 

the pieces of legislation that had addressed some of his 

1777 observations. "Gaol-Fever," or typhus, "by which such 

numbers not only guilty, but of innocent persons were de

stroyed" was "now almost eradicated," by acts that improved 

sanitary conditions in the jails. By a 1784 act, jailers 

29Luke Owen Pike, A History of Crime in England. 
Illustrating the Changes of the Laws in the Progress of 
Civilization, vol. 2: From the Accession of Henry VII to the 
Present Time. Patterson Smith Reprint Series in Criminology, 
Law Enforcement and Social Problems, No. 19 (1873-1876; 
reprint, Montclair: Patterson Smith, 1968), p. 352. 

3°John Howard, An Account of the Prisons. Houses of 
Correction and Hospitals in London and Westminster (London: 
Society Against Vice and Immorality, 1789), p. 3. 
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were salaried and they were banned from profiting from their 

positions. 3i 

But, alas, Howard did not see enough improvement in 

jail conditions to affect the greater design, and so his 

campaign "to preserve [prisoners'] health, and reform their 

morals" continued. Howard reasoned that 

The use of imprisonment is to correct 
those who are vicious, to deter others 
from becoming so, to confine such as are 
suspected of crimes, till their guilt or 
innocence is proved; and lastly, to secure 
the persons of debtors for the benefit of 
their creditors. 32 

Howard's goals were consistent with his view of the moral 

power of punishment, and his insistence on addressing the 

environmental factors affecting the conduct of prison life 

influenced Parliament and the reforming set. 

A 1786 work titled Thoughts on the Construction and 

Polity of Prisons, written by John Jebb, mimicked the stric

tures that Howard placed on the prison environment. Jebb's 

main point was that the location of the prison, as much as 

the conduct of those within, would affect the success of 

3ilbid., p. iii; based on Abstracts of 14 Geo. 3, c. 59 
(1774) and 24 Geo. 3, c. 54 (1784), pp. 1-10. 

32 Howard, An Account of the Prisons, p. xiv 
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prison reform. 33 Howard's and Jebb's implication that the 

physical condition of prisoners was essential to the success 

of imprisonment inspired other would-be reformers as well. 

Jeremy Bentham, too, applied the test of utility to 

reform, in varied and imaginative ways that went far beyond 

Howard's statistical analysis and moral posturing. 

Bentham's prison, the "panopticon," was a celebration of 

architecture over mind. Shortly after publication of the 

Fragment in 1776, and for a few years afterward, Bentham had 

promised imminent publication of a separate work expanding 

on his ideas related to punishment, but, like was so often 

the case, the work did not soon appear. 34 Bentham's 

published correspondence includes several unsent letters 

dating from 1776 that would have served as introductions to 

Catherine the Great and Voltaire, each containing drafts of 

^̂ See John Jebb, Thoughts on the Construction and 
Polity of Prisons, with Hints for Their Improvement 
(London: C. Lilly, 1786). 

34Jeremy Bentham to Reverend John Forster, Apr/ May 
1778, In The Correspondence of Jeremy Bentham. vol. 2: 1777-
1780. p. 102. Bentham is a charming correspondent, all ego 
and verve. In this letter, he notes that the Theory on 
Punishment is only two to three months from publication, 
that a "Treatise on Offenses" and a "Code of Criminal Law" 
will follow. This optimism, like a few of Bentham's more 
fanciful plans, was misplaced. 
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his theory on punishments. He promised correspondents that 

he had built the draft work "solely on the foundation of 

utility. "35 When the Theorie des Pein^^ et des P^comnenses 

finally did appear, in France, in 1811, Etienne Dumont 

compiled the book from Bentham's still incomplete notes. 

The work appeared in English in the 1830s, when it was split 

into two, separately published, parts.36 Dumont's compila

tion expanded on Bentham's criticism of law, and contributed 

much to his plan for prison reform detailed in Panopticon: 

or. The Inspection-House, published in 1791. In some re

spects, Bentham's works are parts of a whole, which Bentham 

had promised to his father as the Critical Elements of 

Jurisprudence. Despite the hodgepodge of Bentham's 

35Bentham to Francois Marie Arouet de Voltaire, 
November 1776. In The Correspondence of Jeremy Bentham. 
vol. 1: 1752-1776. p. 367. On the same page, also titled 
"unsent," is a letter draft to the Empress of the Russias, 
also dated November 1776. 

^^Jeremy Bentham, Theorie des Peines et des 
Recompenses. Redigee en Francois, d'aupres les Manuscrits. 
par M. Etienne Dumont. 2 vols. (London: Vogel and Schulze, 
1811); Jeremy Bentham, The Rationale of Punishment (London 
Robert Heward, 183 0); Jeremy Bentham, The Rationale of 
Reward (London: John and J. L. Hunt, 183 3). 
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writings, his plan to contest Blackstone's conception of law 

was, in its essence, completed with his prison scheme. 3'' 

Panopticon furthered the argument in favor of institu

tions designed to reform criminals, not kill them. The bulk 

of Bentham's writings, on criminal law as well as in other 

areas of legal policy, represented a transition between 

notions of laissez faire that forbade the government from 

all supervision of economic and political policy to one in 

which the government, by necessity, maintained the "greatest 

happiness of the greatest number" by promoting security, 

equality, "subsistence" and "opulence" for its subjects. 

The role of government, by Bentham's pragmatic rendering, 

was to maintain security, but Panopticon promoted that end 

through "capitalist enterprise," not by governmental effort. 

The prison was to be a factory, and convicts were to be 

laborers subject to employer supervision. 

Bentham designed the facility to maximize the "apparent 

omnipresence" of its key figure, the Inspector. Solitary 

3^Jeremy Bentham to Jeremiah Bentham, 1 Oct 1776. In 
The Correspondence of Jeremy Bentham. vol. 1: 1752-1776, p. 
359. Dumont's work was as close to complete as the Critical 
Elements of Jurisprudence would ever come. In the English 
editions of the Theories, Bentham could not resist 
amendment, qualifying himself at every turn. 
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cells, built with one window facing the outside and an iron 

gate facing the center, would hold the prisoner in solitary 

confinement and would prevent inmates from communicating 

with each another. Under Bentham's design, the inmates 

would spend all of their time in their cells, isolated from 

each other for meals, work, worship, and rest. Speaking 

tubes placed in each cell would provide instant, intrusive 

communication from the Inspector, and an opaque blind cover

ing the inspectorate's windows would prevent face-to-face 

contact between prisoner and keeper. 38 Constant surveil

lance, or at least the illusion of it, would serve the 

"objects of confinement," which included training for the 

prisoner's "future subsistence," his "good behavior," and 

his religious and intellectual "improvement."^^ The "main

tenance of subordination" was essential, since 

the more constantly the persons to be 
inspected are under the eyes of the 
persons who should inspect them, the 
more perfectly will the purpose of the 
establishment have been attained.4° 

38Bentham, Panopticon. Letter II 

39ibid., p. 5. 

4°Ibid., p. 3. 
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Bentham admitted that such watchfulness was impractical, but 

he noted that the goal of supervision would still achieve 

its ends if the inmate believed himself to be under close 

supervision "at every instant, seeing reason to believe as 

much, and not being able to satisfy himself to the con

trary. "41 

To promote exemplary behavior in the prison, Bentham 

listed three rules that would govern the manners of the 

inmates. The "Rule of Lenity" argued that the living 

"condition . . . ought not to be attended with bodily suf

ferance, or [be] prejudicial or dangerous to health or 

life." The "Rule of Severity" would ensure that convicts 

received the punishments that they were due. Bentham ex

plained that both rules existed for the betterment of the 

incarcerated criminal, and that they answered most critics' 

charges against the idea of incarceration. 

Some forget that a convict in prison is 
a sensitive being: others, that he is put 
there for punishment. Some grudge him 
every gleam of comfort or alleviation of 
misery of which his station is susceptible. 
To others, every little privation, every 
little unpleasant feeling, every unaccustomed 
circumstance, every necessary part of coercive 

41 Ibid., p. 3-5 
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discipline, presents a matter for a charge of 
inhumanity .42 

Bentham's third rule set the panopticon apart from the 

direction of penal management promoted by the Penitentiary 

Act (1779). Under the "Rule of Economy," Bentham offered 

that "[n]o public expense ought to be incurred, or profit or 

saving rejected, for the sake either of punishment or of 

indulgence." Private enterprise would manage reform. 

Bentham considered the rules to hold a "double meaning" as 

"an enumeration of the inmates' deprivations, but also a 

charter of their rights." Rules applied equally to an 

"impartial code enforced from outside." As such, they 

reconciled the interests of the state, the custodians and 

the prisoners alike.43 

Inmates in the panopticon would be employed at useful, 

enjoyable work, another distinct difference from the general 

direction of Parliament's 1779 penal reforms. Bentham 

referred to his own A View of the Hard Labour Bill (1778) in 

which he noted that the bill required that work assigned to 

felons should be "somewhat which they would not like." 

42ibid., Postscript, Part II, p. 3. 

43ignatieff, A Just Measure of Pain, p. 78. 
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Bentham scoffed at such logic then, and he reinforced his 

opposition to it in the Panopticon. "The consideration of 

punishment, with its appendage of reformation, had kept the 

other of economy a little bit behind the curtain."44 Under 

Bentham's plan, the bidder who offered the highest return 

would receive the prison contract. Public supervision of 

the finances of the institution would protect the security 

of the inmates and assure the "good behavior" of jailers.45 

A healthy profit, made from a captive workforce whose skills 

were well exploited, was desirable. It served as another 

check on the honesty of the keepers of the prison. 

Bentham's panopticon represented an effort to industri

alize the criminal population, while creating a climate of 

reformation to correct the apparently limitless lawlessness 

of London's population. Under his rules of lenity, sever

ity, and economy punishment, the ability "to screw up the 

punishment to a degree of barbarous perfection," would 

remove inequalities from the criminal justice system. Men 

would "suffer . . . in proportion to the enormity of their 

44Bentham, Panopticon. Letter X, pp. 55-56. 

45Bentham, Panopticon. Letter IX, pp. 42-46, passim 
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offenses," but they would receive the benefits of work. 

They would leave the inspection house reformed.46 By tying 

the prison to the factory, Bentham was following the ideas 

of scientific authority that 

implied an attempt to reconcile the 
profitable exploitation of labor and 
the protection of its moral well-being. 
In the case of prisons, it meant re
conciling deterrence and rehabilitation, 
punishment and reform.4'' 

Bentham saw no reason why the design of the panopticon could 

not be applied to every institution in the realm, private or 

public "[n] o matter how different, or even opposite the 

purpose. "48 He argued, by refusing to argue, that "[t]he 

law herself has scarcely eyes" for "microscopic differences" 

between treatment of those in the prison, the workhouse, the 

House of Correction, or the school. But as long as the law 

drew such distinctions, Bentham facetiously "bow[ed] down 

therefore, for the present at least, to the councel [sic] of 

so many sages, and [shrank] from the crime of being 

46Bentham, Panopticon. Postscript, Part II, p. 11 

4^Ignatieff, A Just Measure of Pain, p. 76. 

48Bentham, Panopticon. Letter I, p, 2, 
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'wiser that the law', "49 He saw no distinction between the 

institutions and he asserted that the discipline of reform 

through rules reflected the rationality of those rules in 

its forms. Bentham argued that the building became an 

integral part of any program of social reform. 

Public participation in the rituals of justice was 

required at all levels of English society in the eighteenth 

century. Bentham's critiques of the law were grounded in 

the perception of usefulness that the law could impart, if 

properly written and enforced. Reformers had attacked the 

jails as eroding respect for law, perhaps to the point that 

they attributed their own disgust for the institution's 

failings to the public as a whole. But "[i] f social order 

depended on making citizens feel ashamed at the prospect of 

punishment," which was the hope of traditionalists, "then it 

was essential that the actual infliction of punishment 

conserve its moral legitimacy in the eyes of the public," 

which reformers said it did not. Bentham promised that the 

panopticon would awaken the criminal's "capacity for 

49 Bentham, Panopticon. Letter XVI, p. 101. 
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remorse" by inflicting "carefully legitimated and scientifi

cally inflicted pain."5° He appealed to the public by 

assuring it that its laws were worthy of support and by 

promoting goals that the society found valuable. 

A. V. Dicey's discussed the importance of perception on 

government policy in his 1905 lectures on the role of public 

opinion in the formation of law. He applies his findings to 

nineteenth-century English politics, but his strictures 

perfectly reflect the Benthamite logic of pain in the 

eighteenth-century reform of prisons. 

[W]hen used in reference to legislation, 
[public opinion] is merely a short way 
of describing the belief or conviction 
prevalent in a given society that parti
cular laws are beneficial, and therefore 
ought to be maintained, or that they are 
harmful, and therefore ought to be 
modified or repealed. 5i 

If Bentham's test of usefulness applied across a spectrum of 

legal questions, then the practice of the "pious perjury" in 

jury decisions, for example, could not be viewed as an 

50 Ignatieff, A Just Measure of Pain, p. 73 

5iA. V. Dicey, Lectures on the Relation between Law 
and Public Opinion in England During the Nineteenth Century 
(London: Macmillan & Co., 1914; reprint. New York: AMS 
Press, 1978), p. 3. 
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example of discretionary enforcement of law. Bentham's test 

indicted laws that were too harsh, or too disproportionate 

to the sense of balance that a juryman expected his nation's 

laws to uphold. Conservative critics of law found fault 

with transportation and the hulks as "neither of these 

exhibit[ing] the example which the laws ordain and require 

to be made."52 Juries expressed their doubts about sen

tences by lying. Judges avoided the death sentence by 

demanding that felons who had pled guilty agree to endure 

jury trials or by agreeing to a grand jury's decision to 

"down charge" to a lesser offense. 53 in such a climate, 

which had been nurtured by decades of criticism, Bentham's 

appeal to the impersonal, to the rational, struck many as 

just. Alarmed by examples of public opinion in France that 

killed a king, England was hard-pressed to ignore criticisms 

from such respectable members of society as earls, clergy

men, and even reformers. 

Parliament responded to the press of reformers and to 

fears of public unrest inspired by the French Revolution 

52Well-Wisher, Thoughts, p. 74. 

53Beattie, Crime and the Courts, p. 336 
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with several pieces of legislation. In 1791, the government 

made the Penitentiary Act (1777) general, authorizing the 

establishment of Houses of Correction and "Penitentiary 

Houses" in each county. 54 Three years later, in 1794, the 

government opened Coldbath Fields Prison in line with John 

Howard's suggestions. Plagued with mismanagement, Coldbath 

Fields failed to satisfy Parliament of its effectiveness.55 

It became a target of radical attention as the destination 

of Englishmen convicted of libel in "Jacobin" political 

disturbances of the early 1790s. 56 Taxpayers resisted the 

high costs of the institutions, threatening to riot in some 

areas. 5'' A second planned prison, a panopticon design to be 

called Millbank, received parliamentary approval in 1794, 

but interest all but evaporated as England immersed itself 

in war with France. Millbank opened in 1816. 

5431 Geo. 3, c. 46 (1791), extending 19 Geo. 3, c. 74 
(1777). Under this act, "common gaols" were to be 
maintained by justices of the peace for poor prisoners. 

55ciive Emsley, Crime and Society in England. 1750-
1900. Themes in British Social History Series (London: 
Longman's, 1984), pp. 219-220. 

56lgnatieff, A Just Measure of Pain, p. 112. 

5''lbid., p. 98. Ignatieff cites a report of the 
Bristol R. 0. Bright MSS, Papers Relating to the Rebuilding 
of Newgate, 1788-1795, 11168 (70). 
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Part of the reason for the its disenchantment with the 

panopticon plan lay in the ministry's preoccupation with 

mobilization efforts during the wars. Bentham's prison 

scheme was expensive, both in construction costs and in 

management fees to its jailer/entrepreneurs. Bentham pur

chased the Millbank site in 1794, basing his investment on 

the Act of Parliament that extended the Penitentiary Act. 

But he spent the next fifteen years pestering government 

officials for funds to subsidize the facility. The 

government coyly wrangled with Bentham over costs. By 1796, 

Bentham wrote to abolitionist William Wilberforce that he 

had advanced twelve hundred pounds, "in addition to the many 

thousands advanced before," but that his "business" lay "on 

the same table on which it has lain these six weeks."58 Two 

years later, he again wrote to Wilberforce, somewhat plain

tively, asking that 

Whatever fragments of your time you may 
be able to spare for a would-be jailer, 
cannot be bestowed in any other way to 
so much advantage as by collaring the 
Solicitor-General, and making him say 

58Jeremy Bentham to William Wilberforce, 8 Mar 1796, in 
The Correspondence of William Wilberforce. eds. Robert Issac 
Wilberforce and Samuel Wilberforce, 2 vols. (London: John 
Murray, 1840), 1: 122. 
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or do something in a stale letter which 
you have not as yet seen. 59 

In 1800, a peevish Bentham wrote to Wilberforce detailing 

new efforts to secure government funding for his experiment. 

Between 2d and 10th June 1800: Memorial, 
containing the very first communication, 
in any shape, on the rise of prices. 
Audience refused. 'Memorial' ordered, 
with refusal to hear, or to say upon what 
points. 

Was not this an audience? says you. 
Yes, an audience in a passage; Mr. Long's 
long legs straining themselves to escape. 6° 

Eleven years later, Bentham was still writing to 

Wilberforce, and Millbank was still not completed. The 

government had ominously mentioned more new "economies" for 

the panopticon. Bentham laid "about ten to one that a 

determination had been taken not to set the business on foot 

upon any scale," believing that the government's request was 

"but one step in a plan for my ruin."6i Such frustration 

was understandable. By 1812, when construction finally 

5̂ Jeremy Bentham to William Wilberforce, 22 May 1798, 
in The Correspondence of William Wilberforce. 1: 177. 

"Jeremy Bentham to William Wilberforce, 18 July 1800, 
in The Correspondence of William Wilberforce. 1: 212. 

^iJeremy Bentham to William Wilberforce, 1 Feb 1811, in 
The Correspondence of William Wilberforce, 2: 204. 
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began, England's governors had decided to complete the 

business of financing prisons on its own terms. Millbank 

would be managed not by "market incentives," as Bentham had 

proposed, but by a "bureaucratic formalism untainted with 

the stain of commerce." Bentham's geometric form was incor

porated into the design, but the prison was only a shadow of 

Bentham's theoretical edifice. Ignatieff notes that 

The rejection of the Panopticon was a 
major event in the history of imprisonment. 
In turning its back on the idea of running 
prisons like factories, ruling opinion also 
rejected the idea of modeling the authority 
relation between state and prisoner on the 
relation between employer and worker. 62 

The venture cost £450,000. This prison, the "largest in 

Europe," was "a significant step in the state taking on the 

management of convicts in an institution on native soil."̂ 3 

Another cause for governmental hesitation to fund 

Millbank was that Bentham's writings were often confusing, 

and his eccentric behavior often dismayed friends as well as 

enemies. Anne Romilly, Sir Samuel's wife, herself eminently 

62 Ignatieff, A Just Measure of Pain, p. 112-113 

3̂David Phillips, " 'A Just Measure of Crime, 
Authority, Hunters and Blue Locusts'," in Social Control and 
the State, eds. Stanley Cohen and Andrew Scull (New York: 
St. Martin's Press, 1983), pp. 219-220. 
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practical, found Bentham exasperating. Describing a visit 

to Bentham's home, she noted that 

If you were asked to take a 'post prandial 
vibration,' it would scarcely occur to you 
it was walking up and down the Cloisters 
after dinner. They vibrate too on the Terrace, 
but when they go round the Pleasure Grounds, 
it is a circumgyration, I cannot tell you half 
the odd expressions that are in common use. 
Circumbendibus is a favourite one, the 
'Grandmother Egg sucking principles' another. 
What a pity it is that Mr. Bentham carries 
this oddity of language into his works. It 
makes them unreadable and of much less use 
than they otherwise would be. 64 

Other friends worried about the impression that Bentham made 

in his writings and in his schemes for reform. At the 

height of disputes with France in the 1790s, Bentham had 

written to William Wilberforce, suggesting that they offer 

themselves to William Pitt's government as peace negotia

tors. He asked if he could accompany Wilberforce to France 

"if so please his knightship in quality of his humble 

squire, to keep his armour in order, and brush his shoes?"" 

Bentham showed his letter to Lord St. Helens, who told 

"Anne Romilly to Maria Edgeworth, 6 Oct 1817, in 
Romilly-Edgeworth Letters. 1813-1818. ed. Samuel Henry 
Romilly (London: John Murray, 1836), pp. 176-177. 

"Jeremy Bentham to William Wilberforce, 1 Sept 1796, 
in The Correspondence of William Wilberforce. 1: 140. 
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Wilberforce to "hold a little" before showing Bentham's 

"very lively and entertaining, but most eccentrical 

epistle"" to William Pitt as "might very possibly injure 

our friend in Mr. Pitt's good opinion, as he does not know 

him as well as we do." In his efforts to become a peace 

negotiator, Bentham fared little better than he had in 

relations with the government over his beloved panopticon. 

Jeremy Bentham, finally compensated for his expenses in 

promoting the prison, had nothing to do with Millbank once 

it opened. He turned his attention to other venues which 

might replicate his management ideas: in 1813, he invested 

in Robert Owen's New Lanark Mills along with William Allen, 

publisher of the Philanthropist. a "mouthpiece for the 

Quaker-Evangelical-abolitionist interests."^^ Allen's 

periodical had ties to the parliamentary reform movement and 

to Sir Samuel Romilly's cause for law reform in Parliament, 

as well as to philanthropic activity in England's jails. 

"Lord St. Helens to William Wilberforce, 6 Sept 1796, 
in The Correspondence of William Wilberforce. 1: 147-149. 

"David Owen, English Philanthropy. 1660-1960 
{Cambridge: The Belknap Press of Harvard University Press, 
1964), p. 102. 
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Coldbath Fields and Millbank displayed a changed atti

tude toward imprisonment. From the Napoleonic era forward, 

debate centered not on the existence of the prison, but on 

the extent to which it could be managed effectively, and who 

should manage it. David Owen states that 

With some reservations, the state had 
accepted the theory of its responsibility 
for those whom it deprived of power over 
their own lives. Even in legislation, 
less had been accomplished than remained 
over for a later period to do." 

But changes to the administration of convicted felons were 

made in England during the Napoleonic wars by other parties 

too. Pressured by constraints created by war, including 

the difficulty of housing prisoners of war, the government 

supported private initiatives designed to improve conditions 

in the jails and to reform prisoners. Philanthropic experi

ments in the jails during the war years provided templates 

for prisoner management. If reformers could be believed, 

the example provided hope for the future of an active 

"B. Kirkman Gray, A History of English Philan-thropy: 
From the Dissolution of the Monasteries to the Taking of the 
First Census (1905; reprint, London: Frank Cass and Co., 
Ltd., 1967), p. 185. 
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program of criminals' reformation at far less cost than that 

expected from complicated schemes such as Bentham's. 

Philanthropists' "war on immorality," begun in the 

1750s, had resumed in the 1780s. Like Henry Fielding before 

them, reformers targeted the amusements that London provided 

for its poor. Two philanthropic societies, the Proclamation 

Society, founded in 1787 by William Wilberforce, and the 

Society for Bettering the Condition of the Poor (SBCP), 

founded in 1795, dedicated themselves "to putting philan

thropy on an exact and rational basis" like prison reform 

tried to do. "The creation of a science of charity" was the 

only possible method of successfully introducing beneficial 

changes into poor relief. ̂^ To that end, charitable activ

ity became geared toward "moral regeneration" of the poor, 

and included amelioration of poverty in society, using 

charity schools, soup kitchens, and regulatory legislation 

to control vice. 

[T]he initial outlook . . . was a com
bination of the limited interference 
and emphasis on independence that poli-

"J. M. Beattie, Crime and the Courts, p. 602; Donna 
T. Andrew, Philanthropy and Police: London Charity in the 
Eighteenth Century (Princeton: Princeton University Press, 
1989), p. 175. 
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tical economy suggested, evangelical piety 
with its hierarchical polity, and the rhe
toric, if not the practice, of science.''° 

In the jails, redemption of the fallen met the charitable 

objectives of humanitarian reformers, predicated on the same 

blend of laissez faire political economy, self-help, and 

religious renewal promised in the streets. 

Elizabeth Fry, a Quaker activist, figured prominently 

in the agitation for prison reform. She became a missionary 

of sorts to the women of Newgate, London's most infamous 

jail. Fry's brother-in-law, Henry Fowell Buxton, often 

spoke on behalf of penal and law reform in Parliament in 

concert with Samuel Romilly, James Mackintosh, and Henry 

Grey Bennett. Like the reform contingent in Parliament, Fry 

assumed a connection between immoral behavior in society and 

criminality that was not scientifically verifiable but was 

nonetheless real. Between 1813 and 1817, Elizabeth Fry and 

her sister, Hannah Buxton, visited Newgate, and in January 

1817, she and a group of fellow Quakers established a school 

^°Owen, Philanthropy, p. 21. The Society for 
Promoting Christian Knowledge, founded in 1698 sheparded the 
charity school movement of the 1730s, while Colquhoun's 
Account of a Meat and Soup Charity (1797) promoted soup 
kitchens partly as crime prevention measures. Andrew, 
Philanthropy and Police, p. 176. 
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for children of female prisoners. She also formed a Ladies' 

Association for the Improvement of the Female Prisoners in 

Newgate to lobby for improved conditions in the jail. Fry 

and her missionaries forced Newgate's overseers to hire a 

matron for the women's ward and established a self-governing 

committee to establish rules and discipline for the jail-

house community.''! The women made quilts, because Fry 

soon found that nothing could be done, 
or was worth attempting for the reformation 
of the women, without constant employment; 
as it was, those who were idle were confined 
in idleness, and those who were disposed to 
be industrious, lost their good habits. In 
short, they went there to have the work of 
corruption completed, and subsequent exam
ination has discovered to me the cases of 
many, who before this period had come to 
Newgate almost innocent, and who left it 
depraved and profligate in the last degree.''2 

Fry's experiment imposed a rigid rule of discipline on the 

female prisoners, and, by April of 1817, the Lord Mayor of 

London praised the apparent success of the project.^3 

•'iThomas Fowell Buxton, An Inquiry Whether Crime and 
Misery are Produced or Prevented, by our Present System of 
Prison Discipline (London: John and Arthur Arch, 1818), pp 
115-121. 

72 Ibid., p. 115. 

•'2Janet Whitney, Elizabeth Fry: Quaker Heroine 
(Boston: Little, Brown and Company, 1936), pp. 219-220 
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Female inmates adopted the manners and dress of their pious 

Quaker instructors, sewing quietly and ceasing to beg from 

the windows of the jail. Romilly rhapsodized that "kind 

treatment and regulations . . . seem to have called forth, 

even in the most depraved, grateful and generous feelings." 

Fry's "giant efforts to cleanse those Augean Stables" were 

another sign, Romilly thought, of the practical benefits 

that prison reform could affect in promoting an orderly 

society. ''^ 

Practical examples of the improvement in prisoners' 

conditions in the jails and projected improvement in the 

behavior of prisoners once released made experiments such as 

Elizabeth Fry's interesting to reformers. Agitation for law 

grounded in scientific regularity also gained strength, 

especially after the wars with Napoleon ended in 1815. 

Buoyed by victory, and anticipating the deleterious effects 

of demobilization on social stability after the euphoria 

4̂sir Samuel Romilly, Memoirs of the Late Sir Samuel 
Romilly. with a Selection from His Correspondence. Edited by 
His Sons, 3 vols. (London: John Murray, 1840; reprint, 
Shannon: Irish University Press, 1971), 3:331; Henry 
Savage, "Introduction," in The Newgate Calendar (Hartford, 
CT: Edwin Valentine Mitchell, 1926), p. 1; Ignatieff's A 
Just Measure of Pain devotes a full chapter on the efforts 
of Mrs. Fry to alleviate conditions in Newgate. 
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wore off. Parliament viewed reform not as an intellectual or 

humanitarian experiment but as a means to reinforce a new 

social ethos. Bentham's Fragment on Government. the unpub

lished theories on pain and pleasure, the Introduction to 

the Principles of Morals and Legislation, and the Panopticon 

promoted the goal of utility. During the war years, more 

members of Parliament became convinced that the "benevolence 

and impartiality of the legal system" could be met by making 

punishment "self-evidently rational. "''5 Bentham's reform 

schemes balanced twin urges, since "unequal punishment is 

either a defective or excessive: it may be in both cases at 

once: but in one or the other it cannot be."^^ From 1808, 

Parliament began the attempt to create that balance. 

In the 179 0s, the raucous and violent "Punch and Judy" 

became a Drury Lane standby and "Robin Hood" became a popu

lar representation of an Englishman who, "in a barbarous 

age, and under a complicated tyranny, displayed a spirit of 

freedom and independence. "•'•' By the time the Napoleonic 

^5ignatieff, A Just Measure of Pain, p. 75. 

^6Bentham, Panopticon. Postscript, Part II, pp. 11-12 

'̂'James Ret son, Robin Hood: A Collection of all the 
Ancient Poems. Songs, and Ballads. Now Extant, Relative to 
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wars had ended, official England had accustomed itself to 

the idea that government could, and often should, exert its 

power for the "improvement" of all of its subject's lives. 

Some liberty lost might create more liberty later. A pre

dictable, rational code of law would, reformers promised, 

create that freedom. 

that Celebrated English Outlaw. 2 vols. (London: T. Egerton, 

1795), 1: xi. 



CHAPTER IX 

ENEMIES AT HOME AND ABROAD: 1793-1815 

POLICING THE NAPOLEONIC YEARS 

[A]s righteousness exalteth a nation, 
unrighteousness will depress it. If 
we look back to June 1780, and behold 
the infection of party-rage communicated 
to the vulgar, and the barriers of sub
ordination, and reverence for law broken 
down- what a scene was exhibited!^ 

Criticism of England's traditional, voluntary system of 

law enforcement followed parallel lines in the years from 

1750. Nevertheless, a trend beginning in the 1780s, and 

accelerating in the 1790s, placed policing and punishment at 

the core of reform. It also began to include a more rigor

ous analysis of the effects of statutory punishments on 

society, and on society's mission to defend and protect 

order. Henry and John Fielding and John Howard targeted 

their plans for change to specific areas of law enforcement. 

The reformers attempted to create a larger framework for 

1 [James Hanway] , A New Year's Gift to the People of 
Great Britain, pleading for the Necessity of a more vigorous 
and consistent Police, the Connextion of Public Happiness 
with Religion; and against the Danger of political Discord 
(London: Dodsley, 1784), p. 5. 
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change that integrated changes in sentencing, presaged by 

the prison movement, into real changes in the method of 

apprehending criminals. 

The movement for police reform, begun largely at the 

behest of the Fieldings, gained relevance from the experi

ence of war. Wars with France that began in 1793 and lasted 

for most of the next twenty-two years strained the hopes and 

complacency of England's people. Laws restricting habeas 

corpus and other statutes restricting speech and assembly 

accustomed the English to centralized authority during the 

Napoleonic period. 

National economic need, too, led to a significant 

reexamination of the poor law and social panaceas that 

charity could provide, when augmented by central authority. 

The government was loath to interfere in the administration 

of the poor law. To a lesser degree, it also hesitated to 

partake in closer management of criminal justice. But 

public attitudes relating crime and poverty played an in

creasingly important role in the progress of policy during 

the wars. Belief in the connection between poverty and 

crime, and between lower levels of crime and administrative 
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legitimacy, grew in importance. The idea of more central

ized police became a panacea for social harmony and a 

benevolent, if reluctant, governmental activism. By war's 

end, England's politicians looked more favorably toward 

measures that would discipline Englishmen and Englishwomen 

in the streets and in the courts. National security and 

stability and order, they believed, depended on their 

success. 

In the French Revolutionary era, reformers no longer 

expected their calls for change to meet with vehement oppo

sition, or to be viewed as wholly unnecessary. War allowed 

reformers more latitude than previous generations had 

enjoyed. Also, by framing their arguments for reform in 

respect to the emergency with France, they avoided a typical 

pitfall faced by reformers, "a peculiarly English, negative, 

view of the role of the state." In previous decades. 

State action or intervention as it was 
usually, significantly called was seen 
In terms of more or less interference. 
The state acted only when all other 
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attempts at voluntary, local or indi
vidual action had failed.2 

Reformers could argue, justifiably, that reforms to the 

constabulary put forward and implemented from the 1750s had 

met with only limited success. Previous reforms were wholly 

inadequate to meet an increasingly tense social situation. 

England's courts were still ill-equipped to face a flood of 

regular and "political" criminals from the 1790s. Magis

trates, too, were unprepared to face potential emergencies. 

Voluntary action was no longer sufficient to solve adminis

trative problems related to crime. Accepting that the 

French cause was popular among many Englishmen, the time was 

ripe for renovation of the criminal code. England's "prag

matic, tidy-minded men" pressed toward "solutions inherent 

in social problems, as they arose."3 Members of Parliament 

2Gillian Sutherland, ed. "Introduction," in Studies in 
the Growth of Nineteenth-Century Government (London: 
Routledge and Kegan Paul, 1972), p. 10. 

3lbid., pp. 2-3. Reference to O. O. G. M. MacDonagh 
"The Nineteenth Century Revolution in Government: A 
Reappraisal," Historical Journal I (1958), pp- 52-67. 
MacDonagh's words could have been written to describe the 
eighteenth century, which is not known for its liberality on 
issues of representation in England. But, I argue, it fits 
the nineteenth century mold regarding criminal law reform. 
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did not necessarily support the radical ideas behind discus

sions of the rights of Englishmen, but they accepted the 

idea of revolutionary chaos even less. 

Fear of revolutionary aspirations, with their connota

tions of public disorder, spilled over into two arenas. 

With war came a visitation of the spirit of 1780 that lasted 

until the 1820s. When the War of the First Coalition began 

in 1793, rioters attacked and destroyed recruiting offices 

all over London. Mobs pelted the king's coach with stones, 

and others attacked the Bank of England, the Corn Exchange 

and Cold Bath Fields Prison. The riots were not all antiwar 

protests. Many causes, including "[d]epressed trade, scar

city of work, [and] dearth of provisions . . . combined to 

make the war unpopular," and the mobs vented their griev

ances accordingly. Other mobs, motivated by patriotism, 

rioted for "Church and King," retaliating against the rab

ble. They were lesser threats to government than their 

counterparts, but their actions were small comfort to the 

government that they supported. The spectacle of disorder 

created by either impulse to riot changed the way that 

government viewed voluntary action by the king's subjects. 
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Mobs, whatever their politics, threatened the government's 

comfort. 

Authority's response to the 1793 disturbances varied 

little from its reaction to the Gordon mobs a decade before. 

Magistrates and judges looked with lenient, sometimes sheep

ish, eyes at the patriotic anti-Jacobin mobsters. At the 

same time, however, magistrates punished those like Kyd 

Wake, who made himself "conspicuous in the hooting" against 

George III. A jury found Wake guilty and sentenced him to 

five years in jail and time in the pillory. Wake was sent 

far from London to the new Glouster Gaol, dubbed the 

"Glouster Bastille," because "[t]here was no desire to court 

another Gordon Riot and another destruction of Newgate" if 

the prisoner was housed there.4 

Wake's trial and punishment illustrated two things. 

First, administrators already fighting a war with England's 

permanent enemy had no stomach for arguments with its own 

mobs. Second, Wake's sentence showed that the government 

4Walter Besant, London in the Eighteenth Century, The 
Survey of London (London: Adam and Charles Black, 1902), 
pp. 42-47, passim. 
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accepted the principle of the secondary sentence for even 

serious crimes. With that acquiescence, the movement for 

changes in the policing of the king's subjects gained in

creasing relevance. Reforms were born of necessity, and 

their acceptance, by the people and by the government it

self, was assured by the restrictions that the government 

placed on public activities. 

Reformers moved carefully during the late 1780s and 

1790s, as pressures associated with the rise of the Jacobins 

in France made English administrators suspicious of so-

called radical impulses. After 1789, organizations such as 

the London Society for Promoting Constitutional Information 

(1791), the London Corresponding Society for the Reform of 

Parliamentary Representation (1792), and the Society of 

Friends of the People (1793) promoted "more equal" represen

tation of the people in Parliament. Their calls for reform 

included demands for more frequent elections, an idea that, 

incidentally, William Pitt (the Younger) supported.5 

5Robin Reilly, Pitt the Younger: 1759-1806 (London: 
Cassell, 1978), p. 191; Society of Friends of the People, 
Proceedings of the Society of Friends of the People; 
Associated for the Purpose of Obtaining a Parliamentary 
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Yet the riots in the early 1790s produced another reaction. 

The immediate effect of the political 
upheaval was seen in a serious panic of 
alarm, both among persons of property and 
the Government itself. The reaction made 
itself felt in a suspicion of philanthropic 
projects generally, and especially of any
thing that suggested in the mildest way the 
rights of man. Amongst the common people 
there was a partial, but not widespread 
effect of another kind- a sensation of 
hope was aroused.6 

As the initial enthusiasm for enlightened revolution in 

France gave way to horror over the progress of that cause, 

the government faced a difficult choice. If it ignored 

reformers, who couched their demands for change patrioti

cally, then the "sensation of hope" might manifest itself in 

the enthusiasms of mob politics. Riots could damage the war 

effort and open England to civil conflict at the worst 

possible time. Yet radical change to adapt to the political 

aspirations of the reformers could alienate the landed 

Reform. In the Year 1792 (London: M. Westley, 1793), p. 4. 

^B. Kirkman Gray, A History of English Philanthropy: 
From the Dissolution of the Monasteries to the Taking of the 
First Census (1905; reprint, London: Frank Cass and Co., 
Ltd., 1967), p. 249. 
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class. They defended England's traditional institutions and 

they were the government's crucial partners in the war. So, 

when French revolutionaries executed Louis XVI and declared 

war on Europe, Pitt's sympathy to reform gave way to practi

cal concern regarding revolutionary rhetoric at home. In 

the arena of policing reforms, the government could meet its 

need for stability without rending the social fabric into 

shreds. While parliamentary reform would wait until the 

1830s, the management of the criminal, on humane and just 

grounds, met the existing emergency without unduly provoking 

internal dissent. 

The government responded to the dual threats of mobs 

and radical agitation for reform by passing laws regulating 

resident aliens in 1793, and Parliament suspended habeas 

corpus in 1794. To protect England's ports, an act against 

riots or disturbances on the nation's docks prescribed six 

to twelve months at hard labor.'' To quiet political 

3̂3 Geo. 3, c. 67 (1793). Near the end of the 
Napoleonic period, 52 Geo. 3, c. 130 (1812) protecting 
"manufactories" and 56 Geo. 3, c. 125 (1816) protecting 
mines from sabotage (and, one assumes, from radicals 
forwarding workers' rights) passed in Parliament. 
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criticism. Parliament passed the Treasonable Practices Act 

and the Seditious Meetings Act in 1795, targeting the reform 

associations. The government claimed one group's plea for 

reform was a "pretext for inspiring 'rebellion and war' 

against the king and his ministers." Prosecutions of mem

bers of the London Corresponding Society had ended in 

acquittals for the defense in 1794. But, "even when such 

prosecutions failed, they dampened the ardor of the more 

radical of British groups sympathetic to French 

Jacobinism."8 Reform instincts transferred into more 

mundane areas such as policing reform, rehabilitative pris

ons, and law reform. 

After the failure of the London and Westminster Police 

Bill (1785), most parliamentary attention was directed at 

the schemes for prisons, but policing remained an important 

component in criminal law reform. The conduct of the ac

cused criminal through the courts was another. Crime rates, 

contrary to expectations, did not decline during the wars. 

8William B. Willcox and Walter L. Arnstein, The Age of 
Aristocracy. 1688-183 0. 7th ed., A History of England, ed. 
Lacey Baldwin Smith (Lexington: D. C. Heath and Company, 
1996), p. 244. 
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Changes in court procedures making it easier for individuals 

to bring charges increased the number and efficiency of 

prosecutions, expanding a practice that had begun decades 

before to more and more categories of crimes. 

Beginning in the 1720s, the state forwarded prosecu

tions for "seditious libel" because "there was no obvious 

victim to take the lead in court." Throughout the eigh

teenth century, professional prosecutors gradually began to 

figure in "more ordinary felonies," although "the government 

did not move into ordinary prosecutions in a large way. " 

The increasing role of state officials in prosecuting some 

felony cases was attributable to 

their anxiety about the stability of the 
Hanoverian regime [which] led them to take 
a close interest in the administration of 
the criminal law and to encourage the en
gagement of lawyers as prosecuting counsel.^ 

Acting on the same logic. Parliament had passed acts in the 

1750s that reimbursed victims for costs of certain types of 

prosecutions. The acts indirectly financed actions in the 

Ĵ. M. Beattie, Crime and the Courts in England. 1660-
1800 (Princeton: Princeton University Press, 1986), 
pp. 354-355. 
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courts, and the practice increased in the 1780s." One 

police reformer of the 1780s applauded these laws, noting 

that "reasonable charges to all persons" encouraged citizens 

to reinforce the power of the law." By the 1790s, the 

government's role in forwarding more prosecutions reflected 

a growing belief that all crimes were offenses against 

society. The state, as victim, should prosecute. The 

contingencies of war explained the growth of this belief. 

Housebreakers and political agitators represented a real 

danger to stability. 

The introduction of prosecuting counsel into the courts 

was common enough that most courts changed other procedures 

to create a better semblance of parity between the prosecu

tor and accused. In the interest of parity, counsel 

"25 Geo. 2, c. 36 (1752) and 27 Geo. 2, c. 3 (1754) 
each contains provisions for reimbursement of costs in 
certain cases. Costs included allowances for fees due to 
everyone from clerks and officers of the courts to the 
doorkeeper, criers, and bailiffs, per diem allowances for 
expenses to attend proceedings and cover witnesses' 
expenses, compensation for lost wages and the use of a 
solicitor. 

"H. Zouch, Hints Respecting the Public Police 
(London: John Stockdale, 1786), p. 9. 
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representing the defendant were another result of changes in 

prosecution. A defendant's right to hire counsel had 

emerged in the 173 0s as a counterpart to the professional 

prosecutor. Advocates' actions in matters of law and evi

dence often worked to the chagrin of the prosecutors, but 

courts accepted the practice by the late century. 

Defense lawyers questioned evidence and questioned the 

motives of witnesses against their clients. "Thief-takers" 

who apprehended suspects for rewards withered before charges 

that they benefitted personally from successful prosecutions 

(Jonathan Wild's crime in the 17203)." Some reformers in 

the 1780s and 1790s added this objection to their arguments 

for an impersonal, salaried police force. With professional 

officers in the courts, an unbiased professional force to 

bring the suspected criminal to justice was more consistent, 

more reliable, and, always important, more efficient. The 

argument for reform received tepid support during the 

Napoleonic era. The landed elite of England scoffed at 

reformers' promises of an improved English constitution 

12 J. M. Beattie, Crime and the Courts, p. 362 
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granted by appointed officers of the law and professional 

police. But the issue's importance as an ancillary question 

of efficiency and governmental legitimacy became clear to 

the law's defenders and reformers alike. 

Jeremy Bentham's Draught on a New Plan for the Or

ganisation of the Judicial Establishment of France (1790), 

submitted to France's National Assembly, forwarded the 

argument for professional counsel tacitly accepted in 

England's courts during the 1780s and 1790s. Bentham de

scribed a system of "Pursuer-Generals" to "superintend 

private prosecutions" and to act as prosecutors when no 

private prosecutor was available. The Pursuer-General would 

also act "in the cases, if any, where individuals are not 

admitted to prosecute."i3 "Defender-Generals" spoke for 

every defendant who "through poverty and want of friends, 

[was] unable to engage any other advocate." "Voluntary 

1^Jeremy Bentham, Draught on a New Plan for the 
Organisation of the Judicial Establishment of France. 
Proposed as a Succedaneum to the Draught presented, for the 
Same Purpose, by the Committee of Constitution, to the 
National Assembly. 21 December 1789 (London: By the Author, 
1790), p. 1. 
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Prosecutors" with a "special interest, whether lucrative or 

vindictive" in the outcome of a case, or "where a reward 

[was] provided" should be criminally liable if they 

committed perjury." Bentham advocated the use of secret 

informers in prosecutions. He argued that courts should 

"implant honor" for informers, giving them seats in court, 

medals, and "pecuniary awards" for their service.i5 

Bentham's rationale in the Draught rested on what he 

called "sleeping laws," laws that the people would awaken 

through active participation in the administration of jus

tice . 

It is easy enough to conceive how laws 
should sleep, when there is but one man 
in the world that can call them to life. 
How this should ever happen, when it 
is in the power of any one in the 
community whatever to awaken them at 
pleasure, is not so obvious. Sure it 
is that for such a lethargy there can 
be no place, but for some radical 
principle of weakness pervading and 
debilitating the whole system, î  

"Ibid., pp. 3-4. 

"Ibid-, pp. 40-41 

"Ibid., pp. 27-28 
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England, unlike Bourbon France, was "a country where the 

temple of justice [was] thrown wide open, [and was] not a 

natural receptacle for sleeping laws." Living under such 

somnolent laws was, Bentham said, "no more nor less than 

slavery."!'' The Pursuer-General's role would combat "injus

tice and insensibility of primaeval barbarism. " Prosecution 

"was not only the principal object of government, but the 

sole one: it fitted the eye, and bounded the horizon, of 

Despotism. 18 Bentham believed that government existed to 

encourage the people to police themselves, because "informa

tion and prosecution . . . must have their inducement." If 

the people acted against criminality "without the help of 

law, it is well: if not, the deficiency must be made up by 

law, or the law will find itself without hands." Law 

without hands, reliant on individual initiative, did not 

meet Bentham's definition of usefulness, practicality, or 

justice, as his career's writings made clear. "Bentham's 

"Ibid.. 

"Ibid., p. 46 

"Ibid., p. 31 
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views on the role of the State were grounded in pragmatism," 

in need.20 

The French Revolution allowed Bentham and like-minded 

Britons to criticize elements of despotism applicable to 

some aspects of their own criminal justice system. Inform

ers could push the courts toward rationalized, impersonal 

procedures to mitigate the worst abuses of voluntary en

forcement of law. The pace of change in court procedure was 

slow during the Napoleonic period, but it was consistent 

with the idea that rational administration of justice was a 

laudable goal. Using professional counsel gained wider 

acceptance in the courts, promoting tacit approval for 

bureaucratic change in other areas of law enforcement. 

Parliament's attempt to pass legislation to promote further 

procedural reform continued in the 1780s and 1790s. 

Ideas on police reform that incorporated more effi

cient, professional officials with substantive changes to 

England's criminal law took shape by the late eighteenth 

2°Geoffrey K. Fry, The Growth of Government: The 
Development of Ideas about the Role of the State and the 
Machinery of Functions of Government in Britain since 1780 
(London: Frank Cass and Co., Ltd., 1979), p. 21. 
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century. The innovation of control, expressed in the peni

tentiary schemes of the 1780s and 1790s, extended to the 

personnel of the courts, and, of course, to the magistracy 

as well. One area of concern was that which had worried 

reformers since the Fielding brothers' era. A professional 

criminal class had a distinct advantage over the gentleman 

magistrates and incompetent constables of London's boroughs. 

Martin Madan complained in 1785 that 

Our gangs of thieves are grown too numer
ous, and the individuals which compose them 
too desperate and dangerous, to be controuled 
[sic] by the comparatively feeble powers of a 
private magistrate, or of the common par
ochial constable. 21 

In the interest of order, Madan wanted "nothing but active 

magistrates, who devote their whole time to the one single 

object of the police." Only a force of "stout, able, and 

resolute officers" would bring "any tolerable quiet to the 

metropolis and its environs. "22 

2iMartin Madan [A Sincere Well-Wisher to the Public], 
Thoughts on Executive Justice, with Respect to Our Criminal 
Laws (London: J. Dodsley, 1785), pp. 127-128. 

22ibid. . 
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The constable was the first defense against disorder in 

the Metropolis, and the failings of those men had been noted 

since the Fieldings' day. In the 1780s, another reforming 

magistrate, Henry Zouch, charged that the "antient [sic] and 

very important office" of constable was "seldom placed in 

the hands of any others, but persons totally unqualified for 

it." Justices of the peace often depended on 

men generally known to be rapacious, 
inexorable, cruel; eager to foment 
quarrels, and contention, and equally so, 
to permit escapes, or to take apart in 
compounding felonies, and misdemeanours 
of the grossest kind. 23 

Police reformers promoted regulation of voluntary forces, 

especially the constabulary, hinting at a more thorough 

supervision of crime prevention agencies by central 

authority. 

Historians examining the impetus of this reform spirit 

differ in their interpretation of the motives present in 

this work. Stanley Palmer charges that "the enlightened 

statist and conflict historians all see the origins of the 

23 Zouch, Hints Regarding Police, p. 8 
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new police institutions as essentially unrelated to ques

tions of ordinary daily crime. "24 But, when looking at 

the writings of the last quarter of the eighteenth century, 

the fallacy of this opinion becomes clear. Police reformers 

of the late eighteenth century clearly linked governmental 

legitimacy to practical actions to control crime. While 

they were concerned with the former, holding the key to 

their motives was the latter. Henry Zouch wondered 

May we not then be allowed to infer, that 
the means of preventing crimes are not 
generally attended to, or that there is some 
defect in the execution of the laws, or rather, 
perhaps, that both these causes concur in 
warranting us to pronounce, that the ends of 
public justice are frequently defeated?25 

Samuel Romilly said that justice for the English subject was 

guaranteed by the government's actions in forwarding "Execu

tive Justice." Increasing the powers of its magistracies 

was ineffective, as a "system, which betrays the greatest 

distrust of the people, must never look for popular 

24stanley H. Palmer, Police and Protest in England and 
Ireland. 1780-1850 (Cambridge: Cambridge University Press, 
1988), p. 8. 

25zouch, Hints Regarding Police, p. 2. 
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support." All that government could expect from its present 

system of justice was "a constrained and reluctant obedi

ence." France, Samuel Romilly charged, was proof of that 

sentiment, because "espions of every description" supported 

its "commissaires, their lieutenants and intendants de 

police."^^ England's system of voluntary constables and 

magistrates was one that had ceased to rely on the good 

nature of the subject, and instead inspired that spirit of 

contempt for the law that characterized the French mare-

chausse. Some police reformers pined for the era of Alfred 

the Great, whose "wise and salutary regulations have long 

since been obsolete, and, from various causes, retain little 

more than their names. "2'' 

Since the Fieldings' era, anecdotes of abuse of author

ity were commonly included in reform literature, primarily 

to heighten the sense of urgency for reform that the writers 

26sir Samuel Romilly, Observations on a Late 
Publication Intitled. Thoughts on Executive Justice; To 
Which is Added a Letter Containing Remarks on the Same Work 
(London: T. Cadell, 1786), pp. 104-105. 

2^Madan [Weil-Wisher], Thoughts on Executive Justice, 
pp. 6 -7. 
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wished to promote. But criticisms of the commonplaces of 

ineptitude and blatant greed grew more strident in the late 

eighteenth century. Henry Zouch's Hints Respecting the 

Public Police relied on the old method of coercion to en

courage constables in their duties. The text of a "Resolu

tion to the General Quarter Session at Pontefract" (24 April 

1786) included in Zouch's pamphlet for reform displayed his 

peculiarly reactionary reform plan. Zouch believed that 

some regulations ought to be made in the 
appointment of proper constables, and that 
they be required to exert themselves in 
bringing to justice offenders . . . as they 
will answer the contrary at their peril.28 

Zouch appealed to "a band of generous citizens" to "find 

full scope for the exercise of public virtue" as "Curators 

of the peace" to "restore the police of Britain to its 

proper tone, and firmness" by uniting against crime. 

"Persons [and institutions] of the first consideration," 

acting in concert, would give "energy to the law of the 

land:- that the sword of justice may not grow rusty in the 

scabbard, or be unsheathed in vain" by, among other things. 

28Zouch, Hints Regarding Police, pp. 20-21. 
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licensing public houses, regulating brothels and gambling 

houses, and patrolling horse races, fairs, and markets.29 

But despite Zouch's enthusiasm for returning the nation's 

enforcement of law to its ancient roots, England was, by the 

late eighteenth century, adopting another attitude toward 

law enforcement. 

Many reformers charged that change, not tradition, 

would better meet the need of the realm for policing. 

Proper changes in policy would better reflect England's 

historic traditions. Samuel Romilly hoped that "the princi

ples of that ancient system" promoted since Alfred's day 

"must be adhered to, as closely as the present order of 

things will admit, in any plan of police."^° To that end, 

Romilly forwarded the idea of a nationwide, stipendiary 

magistracy, supported not "by extraordinary and formidable 

powers lodged in the hands of new-elected magistrates ap

pointed by the crown," but by "some general and permanent 

system, founded upon the principles of our ancient 

29ibid., pp. 3-7, passim. 

3°Romilly, Executive J u s t i c e , pp. 101-102 
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constitution." The logic behind Romilly's plan was, to him 

and many of his contemporaries, clear. 

To suppose that they, who make the office 
of a justice of the peace a lucrative 
employment, will ever execute that office 
properly, is to suppose, that men engaged 
in a profitable trade will exert them
selves to the utmost to ruin that trade, 
or to abridge its prof its. 3i 

The quality of most magistrates, and the constables who 

served them, provided fun for some writers. The New London 

Spy, published in 1794 by "Sir John Fielding, Jr." poked fun 

at the memory of the "Blind Beak" while recounting an expe

rience with authority near Covert Garden. "Mr. Ambler," 

according to the story, was accosted by a "woman of the 

town" who cried "murder" when denied a glass of wine. Two 

bystanders, having given up on intimidating Mr. Ambler, 

called the watch, and "a fellow more fit for an hospital 

than for such a charge, limped up." The constable took Mr. 

Ambler and his companion to the "Watch House, " where "Mr. 

Constable sat in great state, and took care to tell us he 

was the King's Representative." Sir John, Jr. answered "'I 

31 Ibid., pp. 99-100 
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am sorry, said I, he has not a better,' perceiving his 

stupidity and weight of liquor, but he bade me be silent." 

The magistrate examined the witnesses. The watchman dis

played his ineptitude and the woman's testimony was, pre

dictably, vague. Confusion reigned. The magistrate de

manded that the men provide "a gallon of beer towards the 

expenses of the night." Mr. Ambler asked if the beer was a 

"demand or request." The magistrate admitted that he was 

only a deputy, and the gentlemen left the court, having 

"deposited half-a-crown and received the thanks of all 

present." 

Despite the levity of tone, the New London Spy noted 

that others brought before the "nocturnal Magistrate" did 

not escape so easily. The court released a "young Gentle

man" accompanied by a "high-dressed Lady of Pleasure," but 

held a girl brought before the court "for no offence but 

that of not having a lodging." The magistrate "assured her 

she should go to Bridewell." Sir John Fielding, Jr. equated 
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the "vile and vicious" behavior of London's West End to its 

seat of justice. 32 

In 1792, Francis Burton introduced a bill in the House 

of Commons to create, finally, a stipendiary magistracy for 

the Metropolis. The Middlesex Justices Act (1792), 

supported by William Pitt, created seven new police offices 

in the Metropolis, to be modeled on the Bow Street Office. 33 

Burton's bill passed easily in the Commons, because it 

promised to control crime, and, partially, because the 

government feared future mobs. The act allowed the govern

ment to appoint magistrates for each office, at a salary of 

£4 0 0 per year, and six constables, at £3 0 per year. The 

pamphlet press pronounced the act to be a limited success. 

It was "absurd in the extreme" to reorganize the magistracy 

if the apprehension of suspected felons was left to "super

annuated and decrepid [sic] watchmen armed with their 

2̂sir John Fielding, Jr. [pseud.], Richard King, et 
al. , The New London Spy: or. a Modern Twenty-Four Hours 
Bramble (London: Alex Hogg, 1794), pp. 43-46, passim. 

3332 George 3, c. 53 (1792). 
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lanthorns [sic], staffs, and rattles. "34 The force avail

able under the act was ridiculously small, considering the 

size of the areas to be patrolled. And the act excluded the 

City of London. But it was an admission of sorts by the 

government. Inadequate as it was, the Middlesex Justices 

Act was a step toward the centralized police and court 

system that the Fieldings had wanted forty years before. 

Each piece of legislation aimed at improving the 

Metropolis' administration of justice led to criticisms of 

areas of the system still unreformed. By 1799, the 

Middlesex Justices Act needed expansion, but a bill drafted 

in that year was not introduced into Parliament. According 

to historian Stanley Palmer, a 1797 parliamentary committee 

"clearly appeared to be prejudiced in favor of thorough 

changes" to the police and jails of the Metropolis. The 

committee's recommendations included a "Central Board of 

Police" that would coordinate the forces established by the 

Middlesex act. The magistrates at each office would super

vise constables assigned to patrols, and they would also 

34public Advertiser. 1 May 1972, secondary citation in 

Palmer, Police and Protest, p. 118. 
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oversee matters, such as licensing for hackney coaches, 

street merchants, and boarding houses. As well, they would 

maintain a list of aliens. 35 But war, with its heavy burden 

on the treasury, defeated further expansion of the system. 

The government also feared opposition from traditional 

defenders of the antiquated system. Pressing the matter was 

a dangerous proposition. 36 

Because the government seemed to be abrogating its 

responsibility for the state of policing in London, reform

ers continued to press their case for change. Patrick 

Colquhoun, a Scots tobacco merchant, moved to London in 178 9 

to represent West Indies' planters in London markets. Soon 

he became a justice of the peace. Like Henry and John 

Fielding before him, Colquhoun used his experiences as an 

officer of justice to promote reform, echoing many of the 

Fieldings' recommendations for procedural change. But he 

differed in some respects from his predecessors. Colquhoun 

viewed policing as a science, combining "law and economics. 

35palmer, Police and Protest, p. 144. 

36clive Emsley, Policing and Its Context. 1750-1840 
(New York: Schocken Books, 1983), pp. 48-49. 
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the protection of property and the protection of produc

tion." According to Peter Linebaugh, Colquhoun's views 

reflected the attitudes of 

the Scottish elite such as Adam Smith, 
whose Wealth of Nations [1776] first 
appeared as 'Lectures on Police' or William 
Robertson, who distinguished feudal from 
commercial societies by the presence of 
'police'. 

Colquhoun's A Treatise on the Police of the Metropolis 

(1795) contained "that combination of law, economics, 

flattery and class hatred that together have exercised a 

powerful influence upon subsequent conceptions of law and 

order." And, again according to Linebaugh, Colquhoun viewed 

the working class as an "epidemic," wanting to "sanitize 

class relations" in favor of the middle class.3'' 

Colquhoun argued that criminality drained England of 

productive force. The Treatise, published in new editions 

regularly after its first appearance, argued that poverty 

was a byproduct of prosperity, a structural reality that 

authority could not be eradicate, but could control. 

•̂'Peter Linebaugh, The London Hanged: Crime and Civil 
Society in the Eighteenth Century (Cambridge: Cambridge 
University Press, 1992), pp. 427-428. 
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According to Colquhoun, the number of criminals was "small 

in proportion to the mass of the people," and that criminal

ity was an "unavoidable evil." But increases in crime were 

not due to higher populations or to any "general depravity 

of the human character." Crime was the result of 

the deficiency of the laws, in not advanc
ing progressively in the means of prevention, 
in proportion to the introduction of luxury, 
and the additional temptations which the influx 
of wealth, and the intercourse of commerce 
occasions in every country. 38 

Colquhoun's definition of police was a traditional one. 

Social institutions, including private charities and busi

ness interests, should promote "social responsibility 

intended to advance that well being which is the underlying 

significance of outward good order."39 A "General Police 

Machine" included "a grand system of morality, police sci

ence, criminology, and jurisprudence" supervised by central 

authority. Crime prevention and, failing that, detection, 

were imperatives in a more commercial society. Crime 

38patrick Colquhoun [A Magistrate], A Treatise on the 
Police of the Metropolis (London: H. Fry, 1796), p. 368. 

39Gray, A History of English Philanthropy, p. 282. 
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fighters deserved the same status as that of the nation's 

warriors abroad. He asked why policing was not "an 

honourable profession" dedicated to fighting "domestic 

invaders of property, and destroyers of lives, who are 

constantly in a state of criminal warfare?" 

Armed with statistics, Colquhoun charged that the 

Metropolis lost two million pounds in revenues because of 

crime each year. One-eighth of London's population engaged 

in criminal activities and "the public interest [had] suf

fered by the increases of crimes."4° He recommended that 

Parliament regulate the constabulary "[f]or the purpose of 

establishing a complete and well-connected system of detec

tion. " Acting "hand in hand," with a "common cause" would 

allow no "punctilio regarding jurisdiction" to prevent and 

detect crime. The force would need central supervision.4i 

Colquhoun asserted that roughly one thousand men served 

as "officers of justice" in the Metropolis in 1796. Most of 

them were "parochial," or voluntary. In all, an "aggregate 

40Colquhoun, A Treatise on Police, pp. 212-214 

4ilbid., p. 240. 
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of 3 044 men" attempted to police a population of almost one 

million.42 The Middlesex Justices Act, Colquhoun said, was 

misleading, because 

the public mind became impressed with 
an idea that the chief, if not the only, 
object of the institution was to prevent 
robberies, burglaries, and other atrocious 
offenses. and that the suppression of those 
crimes which pressed hardest upon society, 
and were most dreaded by the public at large, 
was to be the result. 

The act allotted only two thousand pounds to each public 

office for its annual expenses. More money was needed "[i]f 

criminal people, at war with the community, are to be de

tected . . . by watching desperadoes in the night time."43 

A "general superintendence," regulated "with respect to age 

or ability, character, wages, [and] rewards for useful 

services." was guaranteed by a "system of a well-regulated 

watch."44 The benefits that would accrue to the nation from 

a more efficient constabulary were incalculable, and 

42lbid., pp. 227-228, 35. 

43ibid., pp. 324-328, passim 

44 Ibid., p. 235 
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business would benefit also. Convicts were a potential 

resource for industry. Colquhoun reasoned that 

In every part of Great Britain the labour 
of man has become extremely valuable.-
While the extensive manufactures of the 
country occupy the more ingenious handi
crafts, men are often, nay always wanting, 
for the more laborious occupations.45 

Colquhoun supported the innovation of hard labor, and lob

bied Parliament for completion of prison schemes throughout 

the Napoleonic period. 

Colquhoun's analysis of the causes of crime rested 

comfortably with the opinions and expectations of Henry 

Fielding's generation. His "grand system of morality, 

police science, criminology, and jurisprudence" in English 

society, however, would necessitate an expansion government 

authority on a scale that the Fieldings would have found 

appalling. But Colquhoun's plans for police reform met with 

willing supporters in a more industrialized England facing 

the nineteenth century.46 He viewed crime as a systemic 

45ibid., p. 291. 

46palmer, Pol ice and P r o t e s t . p . 119. 
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phenomenon, and almost as popular as his Treatise on Police 

was his discourse on charity. 

Colquhoun's police were not a wholly coercive force, 

but were more a moral one. An Account of a Meat and Soup 

Charity (1797) illustrated more fully Colquhoun's belief 

that poverty and crime were tied. Reform of one might 

eradicate the other, for 

in order to promote and encrease [sic] 
the comforts of the lower classes of the 
people, the great object is to devise and 
to carry into execution every means cal
culated to allure them into good, and 
frugal habits of living.4"̂  

Colquhoun's influence on the development of charitable 

operations into the early nineteenth century reinforced his 

definition of "policing." He shared the belief with others 

in the postwar era. 

Patrick Colquhoun's comprehensive view of policing did 

not meet with undiluted approval in the pamphlet press of 

London. A "Citizen of London, but no Magistrate" wrote a 

pamphlet attacking Colquhoun's at first anonymous Treatise 

4̂ Patrick Colquhoun [A Magistrate], An Account of a 
Meat and Soup Charity (London: H. Fry, 1797), p. 10. 
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on Police in 1800. By then, the Treatise had already been 

published in several editions, each amended to keep the work 

current. The Citizen noted first that Colquhoun, was 

very particular in describing the arti
cles which constitute the luxuries of the 
lower orders, without which the public 
would have been at a loss to have guessed 
what they were; but that having been done, 
it is proper and necessary to exhibit some 
of the luxuries of the higher ranks.48 

In addition, Colquhoun's figures for the presence of crime 

in the Metropolis, although detailed, created "false alarms 

in the minds of the timid." The Citizen argued that the 

Metropolis' crime rate should be viewed in context to the 

"magnitude of the place." rather than in isolation. "Ab

stracted speculations" were dangerous, since they might lead 

to "merely useless" innovations, which could "prove perni

cious to the public body, and be particularly grievous to 

individuals. "49 

48A Citizen of London, but no Magistrate [pseud.J, 
Observations on a late Publication; intitled A Treatise on 
the Police of the Metropolis, by Patrick Colquhoun (London 
R. Shaw, 1800), p. 42. 

49 Ibid., p. iv 
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Colquhoun's plan for reform, full of "inconsistencies 

and improbabilities," would eradicate the ancient privileges 

of the City of London. The critical Londoner charged police 

would present a "dangerous tendency to society should it 

ever obtain legislative sanction."5° Colquhoun's new "En

gine of Power and Authority" was "enormous and extensive, " 

and promised "a species of despotism and inquisition hith

erto without a parallel in this country." All of the 

"Citizen's" observations were true, on their face. But 

while the patriotic Englishman exclaimed that "[t]here is 

nothing in which men deceive themselves than what the world 

calls ZEAL, "5i Colquhoun and those like him received a warm 

reception from Parliament. Wary about the political effects 

of the mob on stability, and financing and fighting a dan

gerous war, members of Parliament found the magistrate's 

ideas appealing. 

In 1798, with the silent acquiescence of Pitt's minis

try, and with most of its financing provided by merchants. 

50lbid., pp. iv, 90-91. 

5ilbid., pp. i-v, passim 
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Colquhoun succeeded in establishing a police in the 

Metropolis, though not on the scale that he had envisioned. 

Increasing difficulties in policing the docks of London led 

to the founding of a Marine Police in 1798. The ostensibly 

private force received eighty percent of its funds from the 

West Indies merchants that Colquhoun represented in London. 

The government contributed the rest of the monies to fund a 

force of eight officers and fifty-three constables. Within 

two years "an eager Jeremy Bentham and the persistent 

Colquhoun" authored a bill that converted the force to the 

Thames River Police. 52 After its passage, the home office 

controlled the river force. Its mandate was twofold. 

First, it served as a line of defense against a possible 

invasion during wartime. Second, it exercised authority to 

prevent political or criminal activity that would threaten 

the shipping centers of the Metropolis. By 1815, the force 

had grown, in its personnel and its jurisdiction, and it was 

52 Palmer, Police and Protest, pp. 144-145 
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occasionally used as to control rowdy crowds throughout the 

Metropolis .53 

Added to Bow Streets' foot and horse patrols (the 

latter reinstated in 1805) and the patrols of the offices 

covered in the Middlesex Justices' Act (1785), the Thames 

River Police was an effective example of the efficiency and 

effectiveness of a police force. The government eventually 

appointed personnel for these offices. First, it assumed 

responsibility for hiring for the River Police (1800), then 

for the Horse Patrol, until now governed by the Bow Street 

Public Office (1811), and finally for the public offices 

(1812) .54 Yet the ministry maintained the fiction that each 

office was autonomous in its functions. Reformers pressed 

their advantage, using the government's acceptance of a 

limited role for itself in law enforcement as yet another 

justification for increased centralization. 

Changes in the administration of the public offices by 

1812 had another cause, too. War had not diverted the 

53lbid. , pp. 144-145. 

5451 Geo. 3, c. 119 (1811); 54 Geo. 3, c. 37 (1813) 
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pressures for political change present in England before the 

French Revolution began. And mobilization had not allevi

ated the economic distress of Englishmen and Englishwomen 

left behind. Rates of prosecution increased as the war 

dragged on. By 1811, correspondents to the Times, hardly a 

radical publication, complained that crime was a blight on 

the nation. Correspondents published calls for reform that 

reflected the clear influence of reform agitation. An 

unsigned contribution from the "Kentish Chronicle" on the 

regulation of prisons appeared in August 1811. The Times' 

editors published the item "without offering any opinion as 

to the expediency of adopting it in practice." They clearly 

sympathized with some type of reform. In November, they 

published a letter from "B" (Bentham, perhaps?) detailing 

the management of prisons in Philadelphia.55 By December, 

the Times reported that "many persons" had expressed "great 

impatience for the meeting of Parliament." All expected the 

"present state of the Police" to be one of the "first 

55Times (London), 31 Aug 1811, p. 2; Ibid., 13 Nov 
1811, p. 4. 
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objects of its attention and enquiry." In nothing short of 

an editorial, the paper noted that the funds voted for the 

police offices "infinitely exceed[ed] that of former times" 

but 

yet at what period has the situation 
of the inhabitants of the metropolis 
been so disgracefully perilous as during 
the last twelvemonths: Highway robbery 
in broad day has become frequent- hustling 
and maiming in the evening- and burglary 
and murder during the night, fill the 
melancholy records of the daily publications. 

The paper noted that the powers of the magistrates to pre

vent crime had increased with the Middlesex Justices 

Act (1792) . The promise that magistrates "fitted by their 

studies and habits of life for such situations" would devote 

themselves to magisterial duties was, however, too optimis

tic. The Times intended no "invidious reflections" on the 

magistracies of London. Its editors simply partook "with 

the public in the wish that the system of our Police may be 

thoroughly investigated without loss of time."56 Parliament 

promised to investigate, but it did not act. By the next 

56 Times (London), 26 Dec 1811, p- 4 
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Boxing Day, there was even more reason to wonder at the 

efficacy of policing. 

Beginning in late 1811, waves of industrial violence 

broke out in rural England, adding to the pressures already 

faced by law enforcement. Manufacturers in the textile 

industry were installing new machinery, hoping to relieve 

the effects of markets lost to England by wartime blockades. 

Faced with wartime shortages of food, high prices, higher 

taxes, and a sense of war weariness, workers revolted vio

lently against changes in the factories. "Frame-Breakers" 

began to wreak havoc in the factories and to passersby on 

deserted country lanes. They soon garnered the name 

"Luddites" for their symbolic leader "Ned Ludd."5'' The 

5'' J. R. Dinwiddy, From Luddism to the First Reform 
Bill: Reform in England, 1810-1832. Historical Association 
Studies (London: Basil Blackwell, 1986), pp. 19-44, passim; 
The Luddites: Three Pamphlets. 1812-1839. British Labour 
Struggles: Contemporary Pamphlets, 1727-1850 (reprint; Arno 
Press, 1972); See also Frank Peel, The Risings of the 
Luddites. Chartists and Plug-Drawers, 4th ed., with a new 
Introdution by E. P. Thompson, Reprints of Economic 
Classics (London: Frank Cass and Company, 1880; reprint, 
Augustus M. Kelley, 196 8); and see E. P. Thompson, The 
Making of the English Working Class (London: New York: 
Pantheon Press, 1963). 
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Luddite disturbances were centered away from London, but the 

Times noted their progress, breathlessly, in dispatches. 

Parliament, too, worried. The Luddite agitation, centered 

in Nottingham, was reported in the Times beginning on 

7 January. By 14 February, the paper's "Parliamentary 

Intelligence" section noted that "the riots at Nottingham 

had almost altogether subsided." While the violence had 

ended, "the Government ought in duty to be prepared with 

every check against it." The Times reported that Home 

Secretary Robert Ryder told Parliament that the riots 

"called for the active interference of the Government." 

Since November, he said, nineteen hundred troops, cavalry 

and infantry, had been sent to Nottingham. The force was 

larger "than had ever been found necessary in any period of 

our history to be employed in the quelling of any local 

disturbance." The Times reported the home secretary's 

speech in Parliament on the matter. 

[E]very effort was tried which could be 
conceived as tending to suppress the 
riots, but all failed: there was 
scarcely any detection of offenders 
in consequence, and that arose chiefly 
from local circumstances, . . . many 
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of the tenants of the houses having no 
permanent interest in the frames, and 
from their having connived at the break
ing of them. This was the cause why so 
few of those connected with the riots 
were discovered.58 

The secretary "was sorry to be obliged to confess" that the 

violence was "a system of depredation so completely orga

nized . . . that Magistrates could not act." Similarly, and 

as embarrassingly, "parties of 3 0 to 50" broke a machine 

"without creating alarm, and while the military were within 

100 yards of the scene of the mischief." The "ill judged 

and furious riots " resulted, Ryder believed, from "want of 

employment," caused when speculative ventures in South 

America dried up. 

The government's response to the Luddite threat was, 

predictably, an old one. An existing statute sentenced 

framebreakers to transportation, "but the dread of this 

punishment, as it appeared, did not deter offenders from the 

commission of this crime." Ryder proposed that 

framebreaking be punished by death. Ryder justified his 

proposal by saying that 

58Times (London), 15 Feb 1812, p. 2 
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Taking the extent of the depredations, 
the nature of them, the motives in which 
they originated, and the ineffectual measures 
used to put them down, he considered that 
he had laid sufficient grounds before the 
House for his motion. 59 

Parliament began to debate the Nottingham Frame Bill and the 

Watch and Ward Bill a few weeks later. 

The ministry admitted the inadequacies of England's 

existing police, but defended its reliance on terror to 

force compliance with its laws. Parliamentary debate on the 

motion to offer the Nottingham Frame Bill illustrated the 

dilemma that England faced when looking at reform. In the 

House of Commons, speaker after speaker decried the motion 

to extend the capital sentence to framebreaking. One noted 

that increasing the penalty for conviction was likely "to 

add to the difficulty of detection," but most members of 

Parliament supported the bill, reluctantly." In the second 

reading of the bill. Lord Liverpool assured the House of 

Lords that 

59ibid. 

"Ibid. 
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under all the circumstances of the case, 
he thought the measure a proper one. Their 
Lordships would observe, that it was only 
temporary, and therefore they would have an 
opportunity of reviewing it after having 
some experience of its effects.^i 

Lord Moira took advantage of debate over the Watch and Ward 

Bill, which empowered Nottingham magistrates to recruit 

local constables for patrols. He complained that 

[t]he severity of this law was perfectly 
useless as it did not bear directly upon 
this evil. In order to meet a disturbance 
of this description, -desperate from its 
causes and highly dangerous to the State,-
they must alter their system, and put an 
end to corruption. This was the true remedy, 
and nothing else would answer the purpose. 

Liverpool, again, noted that the measure was only temporary. 

The Watch and Ward Bill passed." The Nottingham Frame Act 

and the Watch and Ward Act were typical responses to the 

immediate threat and both answered the immediate need for 

control. The Luddites faded from the newspapers, over

whelmed by more than twelve thousand troops sent to 

Nottingham to protect the factories. 

6iTimes (London), 28 Feb 1812, p. 2 

62Times (London), 6 Mar 1812, p. 2. 
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Violence did not, however, end in all of England. An 

assassin killed Prime Minister Spencer Perceval in 1812 and 

rioting broke out all over England in the years immediately 

following the end of the war. Industrial protests and 

uprisings for political reform and against economic legisla

tion (especially the 1815 Corn Laws) tested the myth of 

deterrence." Events continued to display the horrific 

consequences of relying on the traditional use of magis

trates, decrepit constables, and, if necessary, army units 

as enforcers of law. The bloody massacre at St. Peter's 

Field, "Peterloo," in 1819 was an important, if not often 

noted, spur to further reform. By 1829, the government 

would become the leader of reform, not its unwilling part

ner. Before police gained parliamentary support in that 

year, prisons, funded and supervised by central authority, 

would accept felons convicted under a more Beccarian set of 

laws. Justice, disguised as deference, became justice more 

"Willcox and Arnstein, The Age of Aristocracy. 
pp. 306-307; see also the masterful E. P. Thompson, The 
Making of the English Working Class. 
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blind, and therefore defined as more fair, in the decade to 

come. 



CHAPTER X 

THE IMPETUS FOR CHANGE: 1795-1823 

SAMUEL ROMILLY AND LEGAL REFORM 

When by indiscriminate penal laws, a 
nation beholds the same punishment 
affixed to dissimilar degrees of guilt, 
from perceiving no distinction in the 
penalty, the people are led to lose all 
sense of distinction in the crime, and 
this distinction is the bulwark of all 
morality: Thus the multitude of 7aî.c; 
produce new vices, and new vices call 
for fresh restraints .'^ 

The issue of penal policy and legal reform in England 

dates to at least to the mid-eighteenth century when 

Henry Fielding published An Enquiry into the Late Increase 

in Robbers (1751) and Cesare Beccaria's treatise An Essay on 

Crime and Its Punishment (1764) appeared in English. Both 

men insisted that deterrence, not retribution, was society's 

rational goal in the enforcement of law. While few English

men of the 176 0s shared that view of punishment, England's 

law reformers tied moral, financial, and intellectual prog

ress for England to the promise of reform. Parliament 

examined the issue in depth in several special committees. 

iJohn Jebb, Thoughts on the Construction and Polity of 
Prisons, with Hints for their Improvement, ed. Capel Lofft 
(London: C. Lilly, 1786), p. 31. 
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Yet beyond the occasional piece of new legislation, usually 

laws that expanded on traditional panaceas to control crime. 

Parliament often ignored reformers' recommendations for 

change. They continued to rely on the combination of indi

vidual initiative, deference and terror that characterized 

eighteenth-century criminal law. 

Concern with crime's effects marred the peace between 

the end the American Revolution and the beginnings of wars 

with France. In the aftermath of the Gordon Riots of 1780, 

most of the attention given to criminal reform was in the 

arena of policing. Immediate concerns to control political 

dissent, prevent industrial sabotage, and prepare for a new 

war overshadowed calls for a more humane law code. Compre

hensive change to England's capital code languished. The 

wars with the American colonies and with France combined 

with a reluctance to trust England's criminal justice system 

to untried innovations. Defenses of the traditional system 

offered in the pamphlet press and in Parliament and fear of 

unrest stalled comprehensive moves by central government 

toward a more rational system of law. 

The case against reform was a strong one, but it merely 

reinforced the characteristics of the criminal law that 
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reformers touted as its worst defects. In an 1819 speech. 

Lord Castlereagh defended the government against motions for 

reform of the criminal code. He repeated the defense of the 

law that had long been voiced in the press and in Parlia

ment. Castlereagh's logic mirrored that of archbishop 

William Paley and Martin Madan decades before. Regarding 

the law's severity, Castlereagh asked that Parliament 

"abstain from dwelling on those severe inflictions that 

[one] might find in its theory, but which [one] would never 

find in its execution." The criminal law, he said, had 

grown since the Restoration from "temporary causes," and 

that Parliament had never intended that all capital statutes 

be enforced rigorously. 

[I]t would be a matter of most difficult, 
delicate, and anxious consideration, having 
to deal with crimes varying greatly in their 
character, as accompanied by more or less 
violence, or cruelty, how to graduate a scale 
of punishment so applicable to every case as 
to deprive mercy of that province in which it 
was at present exercised so much to the 
public advantage. 

Punishments had decreased in their severity, and if crime 

had increased in its commission then "temporary causes-to 

the wants of the lower orders, and to the tempting wealth of 

the higher" were to blame. Castlereagh asserted that crime 



345 

"was an evil which might successfully be dealt with" by 

administrative reform.2 Castlereagh's defense of the 

criminal law was correct, as he defended only the 

application of criminal statutes. But the reformers 

received no comfort from the assurance that most convicted 

felons did not see the gallows. Their criticisms were not 

only of the procedural aspects of the law, but of its 

substance. By the end of the Napoleonic period, and, 

certainly, by the 1820s, the substance of the law was its 

greatest defect. Reformers promised that a more rational 

code of law, applied in proportion to crimes, would lead to 

a more efficient legal system. Efficiency was the goal of 

defenders and reformers alike and deterrence was the promise 

of efficiency. 

The reformers pressed their case for systematic changes 

to England's system of punishment. The promise of an 

enlightened program of prison reform depended on a changed 

rationale of punishment that denied government the base on 

which the "Bloody Code" rested. By 1820, concerted 

agitation in Parliament led to a surprising result. The 

21 Hansard 39 (1 Mar 1819): 751, 749-750 
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reformers took advantage of "a growing unease about the 

Bloody Code and its ritual paraphernalia" emerging even 

among the law's supporters.3 The understanding between 

reformers and the government owed its origins, in part, to 

the near universality of concern over crime among 

parliamentary factions. 

The problem of crime and its punishment 
had long caught the attention of intellec
tuals, humanitarians, and lawyers; the 
first explored the theoretical imperfect
ions of the system, the second the misery 
it inflicted; the last had direct experience 
of its practical deficiencies.4 

After years of resistance, England's ministers in the 1820s 

would adopt the rationale of the reformers, taking credit 

for a systematic program of change promoted by their 

critics. The melding of the theoretical, the humanitarian, 

and the practical characterized the organization of the 

reform movement from the late 1780s. 

^Clive Emsley, Crime and Society in England. 1750-1900. 
Themes in British Social History Series (London: Longman's, 
1987), p. 221. 

^J. E. Cookson, Lord Liverpool's Administration: The 
Crucial Years. 1815-1822 (London: Archon Press, 1975), 
p. 161. 
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United in goals, if not always in motives, the impetus 

to reform England's penal system found its main spokesman in 

Sir Samuel Romilly, "The People's M. P.". Romilly was 

heavily influenced by evangelical Christianity, with its 

promise of redemption, and by the French philosophes and 

Jeremy Bentham, who became a close friend.5 Romilly's 

5Harry Potter, Hanging in Judgment: Religion and the 
Death Penalty in England (London: SCM Press, 1993), p. 34. 
Romilly is an ever-present figure in the reform agitation of 
the early decades of the nineteenth-century. Romilly was 
the grandson of a French Huguenot, who settled near London 
and became a "wax-bleacher." His father was a watchmaker, 
who wanted his son to become a lawyer. Romilly resisted 
this aspiration until after he turned 22, when he entered 
Gray's Inn to study the law. Politically, Romilly's views 
were more or less consistent with the radical Charles James 
Fox's faction in Parliament, and Romilly's position after 
1805 as Chancellor for Durham and after 1806 as Solicitor-
General brought him in contact with the scandalous Prince of 
Wales' set. Romilly pursued an independent career in 
Parliament, turning down the Prince's offer of a seat in the 
House of Commons. Romilly preferred to buy his own seat, a 
practice he deplored on philosophical grounds, but accepted 
as a necessity to avoid charges of cronyism. From 1806, 
Romilly built a loose coalition among the Whigs, supporting 
William Wilberforce's campaign to abolish the slave trade, 
backing legislation to reform bankruptcy laws, and 
consistently opposing policing penal legislation on 
constitutional grounds. His special cause was punishment, 
of people and animals. In addition to his work to codify 
the legal code, Romilly sponsored legislation to prevent 
cruel treatment of animals, arguing that "the Legislature 
had a right to prohibit those vicious habits which tended to 
make men bad members of society; and led to the commission 
of atrocious crimes." Therein lay his consistency in 
Parliament. See Sir Samuel Romilly, Memoirs of the Late 
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arguments for legal and penal reform followed a train of 

thought that would become the hallmark of reform, and one 

key to its success, for decades to come. He illustrated the 

impossibility of enforcing the old system, explained his 

reasons for change, and then promoted a new interpretation 

of the role of the state in crime prevention that blended 

practicality, legality, and morality. 

Would-be reformers of the criminal justice system had 

tied their programs to their perceptions of the causes of 

crime. Magistrates, such as Henry Fielding and Patrick 

Colquhoun, viewed increased crime to be a result of lax 

enforcement. Their recommendations for change depended on 

administrative and legislative reforms that strengthened the 

powers of magistrates to police the streets and punish 

criminals, thus preventing crime. Patrick Colquhoun 

complained in his Treatise on the Police (1796) that each 

year magistrates committed "from about 2500 to 3000 persons, 

male and female, for trial." The magistrates, however. 

Sir Samuel Romilly with a Selection from His Correspondence. 
Edited by His Sons, 3 vols. (London: John Murray, 184 0; 
reprint. Shannon: Irish University Press, 1971) 1: 2-112, 
passim, and 2: 109-132, passim. 
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after fully convincing their own minds, 
that from a careful . . . investigation, the 
parties are guilty, they are obliged, from 
experience, to prepare themselves for the 
mortifying circumstance of seeing their 
labour and exertions in a great measure lost 
to the community, from the major part being 
again vomited back upon society, without any 
effectual steps being adopted for their 
reformation . . . .6 

He repeated this argument to parliamentary committees, 

bolstering his arguments with statistical and anecdotal 

information confirming his views. 

Colquhoun's and Fielding's main criticisms were bound 

in tests of practicality. Neither engaged in lengthy 

theoretical discussions of the rationale of the criminal 

law. Both were notably quiet on the issue of sentencing, 

although Fielding had argued that hangings were better 

arranged as private affairs. Public executions attracted 

criminals who preyed on those enjoying the spectacle.'' 

Private executions, he thought, denied the convicted felon 

celebrity, and would display the power of the law more 

effectively. 

6patrick Colquhoun [A Magistrate], A Treatise on the 
Police of the Metropolis (London: H. Fry, 1796), p. 256. 

•'See Chapter III. 
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In the 178 0s, reformers had couched their arguments to 

change in England's penal law in terms of utility, which 

gained increasingly important meaning to a crisis-minded 

Parliament. The revolution on the Continent and fears of 

radical political movements at home made the public's 

approval more important for England's governors. Critics of 

the law, including Jeremy Bentham and Samuel Romilly argued 

that crime would decrease with rigorous enforcement of law. 

The reformers argued that England's current laws were 

ineffective because of their harshness, not because courts 

inadequately enforced them. Bentham and Romilly represented 

an enlightened view that a reformation in the manners of 

society would occur when the legal code was revised with an 

eye toward utility. Jeremy Bentham's test of usefulness was 

simple. ''To prove that an institution is conformable to the 

principle of utility, is to prove, as far as it is 

susceptible to proof, that the people must like it."8 

Following Bentham's lead, reformers concentrated their 

attention on the efficacy of the existing system, which. 

8Jeremy Bentham, Theorie des Peines et des Recompenses. 
Redigee en Frangois, d'aupres les Manuscrits, par M. Etienne 
Dumont, 2 Vols. (London: Vogel and Schulze, 1811), 1: 66. 
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they believed, failed to prevent crime because it was not 

supported by the people. Samuel Romilly argued that "if 

laws be perfect," as its defenders asserted, then the laws 

ought undoubtedly to be religiously 
observed, but if our laws . . . should 
appear to be, as it is easy to demon
strate that they are, in many instances, 
unreasonably severe, and such as that 
punishment bears no proportion to the 
crime, it must surely follow, that the 
strict execution of them is neither 
expedient nor even possible.^ 

Romilly's argument carried force. One complaint about the 

criminal law, shared by the law's defenders and critics 

alike, was that juries, judges, and the king often 

circumvented the statutes that they were all sworn to 

uphold. 

In 1786, Sir Samuel Romilly launched a concerted 

critique of the bloody code in his reply to Martin Madan's 

Thoughts on Executive Justice (1785) . Madan repeated the 

traditional dogma that increased severity of punishments 

decreased crime, despite monumental proofs to the contrary 

evident in swelling court dockets. If England accepted in 

^Sir Samuel Romilly, Observations on a Late 
Publication. Intitled. Thoughts on Executive Justice: To 
Which is Added a Letter Containing Remarks on the Same Work 
(London: T. Cadell, 1786), pp. 13-14. 
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principle notions of prevention and reform, not retribution, 

as salutary changes to criminal law then the change in the 

purpose of punishment entailed changes in the methods of 

punishment. Elevating the sense of terror attached to a 

sentence, as in the Murder Act of 1752, for example, had not 

sufficed to diminish the occurrence of crime. Better 

enforcement of better laws might, or so the reform argument 

went. 

If laws operate in violation of the feel
ings and understandings of men, they are 
unjust and unwise, by however legitimate 
an authority they were enacted; if they be 
repugnant to the character of a nation, 
they must remain unexecuted, by whatever 
regulations they are fought to be enforced.i° 

Any attempt to "restore the law to all its sanguinary rigor" 

was, Romilly hoped, "contrary to the genius of the present 

times." Romilly's Observations on Madan's tract charged 

England's penal laws with "indiscriminating severity," as 

long as they imposed "the same punishment on a pickpocket as 

on a parracide [sic] ." Such a capricious legal code 

"confound[ed] all ideas of justice, and render[ed] the laws 

objects, not of veneration and love, but of horror and 

10 Ibid., p. 38. 
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aversion."" The penal laws, "bloody monuments of our 

history," seemed, "for the most part, the fruits of no 

regular design, but of sudden and angry fits of capricious 

legislators . "12 To Romilly, 

All punishment [was] an evil, but was 
yet necessary, to prevent crimes, which 
are a greater evil. Whenever the legis
lature therefore appoints for any crime 
a punishment more severe than is requisite 
to prevent the commission of it, it is the 
author of unnecessary evil.i^ 

Romilly argued that England's penal code overused the death 

penalty. Secondary punishments could safely be substituted 

in place of capital sentences for some offenses. It 

appeared "abundantly clear, that death cannot be inflicted 

for a mere invasion of property, consistently with reason 

and justice."" The capital sentence was not a necessity to 

defend order and property, as Martin Madan and defenders of 

the status quo insisted, because 

experience shews [sic] the erroneousness 
of this opinion, because in several 

"Ibid., pp. 5-6, 4 

"Ibid., pp. 17, 15 

"Ibid., p. 27. 

"Ibid., pp. 24-25. 
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European states, where the punishment 
of death is never inflicted but for 
the most atrocious crimes, these lesser 
offences are very rare; while in England, 
where they are punished with death, we see 
them everyday committed. i5 

Romilly's strength in Parliament was not in his 

devotion to his many causes, but in his practical 

understanding of the obstacles standing against reform. 

While sympathetic to most of the causes raging in Georgian 

and Regency England, Romilly couched his support in terms 

designed to create a practical mandate for change. He 

approached the issue of reform from a radical, but loyal, 

standpoint. Romilly served as King's Council in 1800, 

Chancellor of Durham in 1805, and as Solicitor-General in 

1806. While he sympathized with the philanthropic causes of 

his day, Romilly noted that many reformers' plans were "more 

remarkable for goodness of intention, than for enlarged 

views or sound policy.i^ His clarity of position and his 

political skills made Romilly a more effective spokesman for 

reform than Jeremy Bentham, for example. The philosopher, 

whose brilliant discourses were seldom clear, espoused 

"Ibid., pp. 28-29. 

"Sir Samuel Romilly, Memoirs. 1: 109 
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political views that were decidedly suspect to wartime 

ministers. Anne Romilly reported in 1817 that her husband 

judged Bentham's work on the codification of law to be "most 

injudicious and injurious to the good cause" because "it is 

scarcely attempted to be disguised that Republicanism is his 

great object. "î  

Romilly refined his arguments against the capital 

sentence and brought them to Parliament in 1806. In that 

body, little comprehensive analysis of the issue of 

sanguinary law had taken place during the war years. The 

"Anne Romilly to Maria Edgeworth, 6 Oct 1817, in 
Romilly-Edgeworth Letters. 1813-1818. ed. Samuel Henry 
Romilly (London: John Murray, 1836), p. 177. The couple's 
visit to Ford Abbey, Bentham's home, offered a wonderful 
view of the philosopher, and his idiosyncracies. From the 
same letter: "Mr. Bentham was in the act of dressing when 
we arrived, and, as we were all standing in astonishment, he 
made his appearance in all his singularity of dress, his 
grey coat and hair of the same colour flying, and bearing 
evident marks of not having been arranged since a plentiful 
ablution of soap and water, with which his face was still 
shining as bright as if it had been polished. The first 
greetings being over we hurried from place to place till we 
were out of breath, he running before us with all the 
activity of a Boy." She also mentions Bentham's other 
guests, who included "Mr. and Mrs. Mill" with their six 
children. Anne Romilly was "uneasy" about Master John 
Stuart Mill, aged 11, who seemed "inclined to sleep" when 
uninterested in conversation. In all, the Mill children 
were well-behaved, but they were "literally cram'd with 
knowledge, and I should fear that much of it may turn to 
indigestion rather than healthy nourishment." 
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tradition of bloody sentences, mitigated at the discretion 

of judges, juries, or the king, continued. The hulks and 

the reinstatement of transportation decreased the desire of 

England's governors to renovate a system mired in 

traditional notions of deference and authority. While 

interested in reforming conditions in the jails of England, 

Parliament was not interested in saddling itself with the 

responsibility and expense of creating new institutions 

while at war. But Romilly's views, tenuously linked to the 

Whig Party and in some respects to radical elements in and 

out of Parliament, grew more cogent as the war dragged on. 

A "small group of M. P.s. passionate in their philanthropy 

and politically tending toward the opposition Whigs" rallied 

around Sir Samuel Romilly's campaign for legal reform." 

Parliament, however, continued its practice of 

appointing special committees to examine physical conditions 

in the jails, on the hulks, and on the crowded transports to 

Australia during the war years. The committees of the late 

178 0s examined many aspects of the physical environment and 

management of prisoners. These committees served as venues 

"Emsley, Crime and Society. p. 220 
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for discussion of reformers' ideas regarding the efficacy of 

secondary punishments and allowed reformers to attack the 

existing system as inhumane, inefficient, and, importantly, 

ineffective. In that, committee testimony and reports were 

consistent with reports that had begun to trickle from 

Parliament in the 1750s. Reports reinforced arguments for 

procedural and legislative changes to the administration of 

criminal law already circulating in political literature and 

in the opposition faction in Parliament. Like their 

counterparts in previous decades, committee members heard 

testimony from expert witnesses including professional 

magistrates, jail reformers, and philanthropists. The 

diversity of opinion brought before these committees brought 

together several strands of criticisms leveled against the 

antiquated system of jails in the Metropolis. 

Romilly and other members of Parliament used reports 

issued by the committees as statistical evidence for change 

to introduce legislation into Parliament, beginning in 1808. 

Romilly's bills targeted redundant, disproportional or 

archaic capital statutes for repeal." His first bill, to 

"A great deal of Romilly's parliamentary diary is 
devoted to discussions of the fates of his bills. See 
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repeal a statute making pickpocketing a capital crime, 

tested his parliamentary position. The bill passed both 

houses of Parliament without a division.20 yet efforts to 

reduce other capital sentences, especially one that imposed 

the death penalty for shoplifting for a value of five 

shillings or more, were unsuccessful throughout the 1810s. 

The House of Lords routinely rejected bills limiting the 

capital sentence for the offence. The noble peers pointed 

out that, that from 1805 until 1820, no one convicted of the 

offence was executed. In 1818, however, Romilly complained 

to the House of Commons that the Lords' complacency on the 

effect of leniency was misguided. In his speech, he noticed 

the bad effects produced by frequent 

executions, particularly in the case 
of forgery. For that crime the sentence 
was seldom remitted, and yet, under this 
excessive severity, the crime was rapidly 
increasing. 

The arguments of the anti-reform contingent in Parliament 

were thus irrelevant. Romilly believed that "[t]he same 

uncertainty of punishment therefore, prevailed in this as in 

Romilly, Memoirs. Volume 3. 

2°Emsley, Crime and Society. p- 221 
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other crimes." The convicted "were sacrificed . . . without 

any benefit to the public. "2i 

Romilly also used pending legislation that ordered 

changes to administrative procedures to argue against abuses 

of the law. Transportation, for example, was woefully 

mismanaged. Private contractors abused their charges on the 

voyage to Australia. Even worse, an intermediate stay on 

one of the "hulks" while waiting to complete the journey to 

Australia often extended to months. Convicts commonly 

served their entire sentences on a hulk, because the 

privateers, not the state, managed transport schedules. 

Romilly believed that "great defects" in transportation and 

"particularly in the hulks" encouraged judges to increase 

the term of the sentence. In 1812, months after a 

commission report on transportation reported appalling 

conditions on the rotting ships, Romilly noted in his diary 

that a justice of the peace told him that 

Judges frequently sentenced a man to 
a longer transportation than they 
otherwise would do, or than they think 
the crime deserves, in order to secure 
his being transported; it being very usual, 
where a prisoner is sentenced to only 

2iRomilly, Memoirs, 3: 331 
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seven years' transportation, not to 
transport him at all, but to keep him 
for the whole term on board the hulks. 22 

Considering the need to house both criminals and prisoners 

of war in 1812, and again in 1815, Parliament agreed to 

continue using the hulks. Romilly charged that the practice 

only made prisoners "more depraved and more dangerous to 

society" as the hulks' managers did not try to separate the 

prisoners according to their offenses. Romilly repeated 

information from an 1812 report that noted that over 100 

offenders, ranging in age from eleven to twenty, were 

sentenced to the hulks "to be tutored . . . in every species 

of vice and of villany. "23 

Romilly's concern with the physical and moral condi

tions on the hulks was part of his desire to underscore just 

balances between offenses and punishments. He stressed "a 

moral and political point of view," designed to "[wean] men 

from the habit of contemplating with indifference the 

sufferings of any sensitive beings."24 in Parliament, 

22ibid., 3: 71. 

23lbid., 3: 184-185 

24 Ibid., 2: 110 
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Romilly used evidence from jail and court records and 

anecdotes detailing the success of private reform 

initiatives to convince his colleagues to support reform. 

In a speech delivered 9 April 1813, Romilly made his point 

clear. Criticizing the rationale of a tract titled "Hanging 

Not Punishment Enough," Romilly noted that the author's 

intentions were serious, not "ironic." The pamphlet 

suggested that torture be added to the panoply of sentences. 

Romilly dismissed the idea, as he thought that the author 

reasoned "well as a logician, but very badly as a man."25 

Although Samuel Romilly lobbied tirelessly for legal 

reform, delivering many speeches in support for 

codification and amelioration of the bloody code, his 

failures outnumbered his successes in the 1810s. In a 

lengthy speech delivered to Parliament in 1813, Romilly 

expressed frustration with the progress of another of his 

bills to relieve a capital sentence. The statutory penalty 

for treason was an especially gruesome relic. 

Although in my humble efforts to improve 
the Penal Law, I have hitherto uniformly 

25Sir Samuel Romilly, The Speeches of Sir Samuel 
Romilly in the House of Commons. 2 vols. (London: James 
Ridgway and Sons, 1820), 1: 477. 
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experienced opposition, I cannot but 
confess that I feel some disappointment 
and much mortification at the resistance 
to the Bill now before us. I had flattered 
myself, that at least in this one instance, 
I should have secured your unanimous 
concurrence. I certainly did not foresee 
that in an English House of Commons, in the 
nineteenth century, one voice would have been 
heard in defence of a law which requires the 
tearing out of the heart and bowels from the 
body of a human being, while he is yet alive; 
and burning them in his sight.26 

Romilly's bill to replace the awful sentence with mere 

hanging and "the body for the King" failed by thirteen 

votes. Romilly promised that " [n]o resistance, no vote of 

this night, shall prevent my again appealing to the good 

sense and good feeling of the Legislature and of the 

Country" on the issue.2'' 

Romilly, however, succeeded in his primary objective, 

to expose the law's anachronisms. 

[H]e, and other early nineteenth-century 
law reformers, were able to get things 
done because Parliamentary opinion, across 
the political spectrum, was already beginning 
to line up behind the arguments that they 
were employing.28 

26ibid., 1: 462 

27lbid., 1: 478 

28Emsley, Crime and S o c i e t y , p . 221 
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This was "not a mere coincidence." Change in Parliament's 

attitude toward the capital sentence "began to show itself 

at the time when new inventions and new occupations began to 

affect the ordinary mode of life." Romilly and fellow 

reformers "kept pace with the development of the peaceful 

arts which are opposed to the war-like spirit and the 

cognate crimes. "29 

After 1815, with France defeated and peace finally at 

hand, fears of radicalism at home fomented by these changed 

sentiments replaced fears of invasion. Successive years of 

unrest inspired by postwar economic regulations, the Corn 

Law Riots, the infamous Peterloo massacre, and the rise of 

the Luddite industrial protests, made the government willing 

to consider massive redefinitions of justice designed to 

calm political turmoil. Parliament used many of Romilly's 

arguments to forward those changes, and Romilly continued 

the charge for reform. Armed with statistics, and with 

evidence of an increase in indictments, Romilly and Sir 

29Luke Owen Pike, A History of Crime in England. 
Illustrating the Changes of the Laws in the Progress of 
Civilisation, vol 2: From the Accession of Henry VII to the 
Present Time. Patterson Smith Reprint Series in Criminology, 
Law Enforcement, and Social Problems, No. 19 (1873-1876; 
reprint, Montclair NJ: Patterson Smith, 1968), pp. 345-346. 
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James Mackintosh asked that Parliament address itself to 

criminal law reform in June 1815. Romilly appealed to the 

M. P.s' sense of responsibility to the people: a 63.6 

percent increase in indictments at the Old Bailey from 1806 

to 1814, "the more remarkable as it happened in a time of 

war, in which the commission of offences generally is 

diminished," was "extremely reproachable to the country." 

Romilly insisted that it was Parliament's duty "to inquire 

into it, and to supply a remedy if it were possible." 

Parliament adopted his recommendation, and agreed to 

consider his request in the next parliamentary session.3° 

Parliament did not consider the issue in that session. 

Three years later, an 1818 report on prisons and 

punishment was nothing if not comprehensive, but its primary 

focus was on the jails. Committee members recommended that 

Parliament establish another committee to examine the state 

of the criminal law. They concentrated their examination on 

London's jails, suggesting improvements and enlargements. 

The committee also examined the health, diet, religious 

instruction, and discipline of prisoners. Appendices to the 

3°Romilly, Memoirs, 3: 185. 
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report detailed the results of inspections of the prisons, 

printed interviews with jailers, reformers, and prisoners 

and listed audits of jail accounts. The committee was 

unimpressed with what it witnessed. The members made their 

report "as perspicuous and distinct as possible," 

discussing facilities "in the order in which they were 

visited, and evidence was examined." 

In visiting these receptacles of wretched
ness and crime, scenes so painful and 
repulsive to the feelings. Your Committee, 
while bound to recollect that certain 
hardships are necessary and unavoidable, 
were not unmindful of their duty by fail
ing to remark any neglect or abuse, or 
improper severity, ̂i 

The committee judged Newgate, for example, "defective" and 

"inadequate." Twice as many prisoners awaited trial in the 

jail than it could house comfortably. Convicts awaiting 

transportation crowded with the indicted. Newgate offered a 

school for boys less than sixteen, but a convict taught the 

classes, thus depriving the boys of the "benefit of 

311 Hansard 39 (18 Feb 1819): 464-510, passim; "Report 
from the Committee on the Prisons within the City of London 
and Borough of Southwark," C. 275, 8 May 1818, Parliamentary 
Papers. lUP Series, Prisons, 8: 81. [Hereafter cited as 
Prisons 8] . 
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impressive moral instruction."32 Committee members worried 

that lumping convicted felons with children and persons 

awaiting trial led to difficulties. The committee worried 

about the the absence of separate facilities for condemned 

and convicted. The committee wrote that "no one can enter 

the walls of Newgate without going out from thence more 

depraved and corrupted than when first committed thereto."33 

Disease affected 10 percent of the jail's population in 

1818. Expenses had risen from £14,145 to £20,498 in three 

years (1814-1817).34 Nevertheless, in all, the committee 

decided that Newgate was less horrible than its reputation. 

It praised the cleanliness of the institution, the diet of 

the prisoners, and the new practice of allowing those 

awaiting trial to move about without the leg chains of the 

convicted. Ironically, although it stressed conditions in 

the jails as its primary concern, the 1818 report confirmed 

the view that England's legal system was dangerously 

32ibid., p. 82. 

33lbid., pp. 82-87 

34 Ibid., p. 286 
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overstressed. Reform to the law's substance and to its 

procedures was paramount. 

On Wednesday, 3 June 1818, the Marquis of Lansdowne, a 

friend of Romilly speoke in the House of Lords. He referred 

to the Commons' report, charging that crimes "had increased 

to three times their former amount." From 1805 to 1807, 

courts convicted more than 9,000. From 1815 through 1817 

the number rose to almost 20,000. The Marquis did not 

speculate on the reasons for this "most appalling 

statement," other than to note that the war, poverty, 

population increases, and the government's monetary policy 

could bear some part of blame. "[T]he evil was one which 

could not be indifferent to their lordships," he mused, and 

Parliament should "apply, as speedily as possible, a 

practical remedy" to the rising crime rate. He cited 

statistics that 14,000 persons were committed to jails 

"unfit for the purpose for which they are destined," and 

that all but one thousand of those committed to these 

"mansions" annually went free, "either by being acquitted, 

or having undergone the sentence of imprisonment."^5 Lord 

351 Hansard 38 (3 June 1818): 1186-1188 
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Sidmouth, then home secretary, agreed with Lansdowne's 

assessment of the situation, but defended the minstry. He 

noted that 

the dread of punishment, by imprison
ment especially, was almost done away 
with by the very philanthropy that was 
endeavoring to render prisons rather 
places of accommodation than punishment. 

Criminals no longer feared transportation and respect for 

the law "had been succeeded by a desire to emigrate to New 

South Wales." But the secretary supported the call for a 

new report. Sidmouth suggested that Parliament could 

"render punishment so certain and effectual as to produce a 

wholesome fear of their infliction." Alternatively, it 

could investigate 

the system managing our prisons; by 
classifying, educating, and employing 
the prisoners, so as to prevent the 
necessity of executing the laws with 
the utmost rigor. 36 

Less than a year after Sidmouth conceded the possibility of 

reform. Lord Castlereagh defended the government against 

Henry Grey Bennet's proposal to convene a committee on 

transportation. He cited the efforts of the 1818 

36 Ibid., 1191-1192 
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commission, supporting a position that placed the government 

squarely in the lead of reform efforts. Castlereagh feared 

that a new committee would dilute the impact of a pending 

report on England's prison system. George Grenville added 

that the ministry and the opposition already supported some 

sort of reform of prisons and the criminal law. The issue 

of law reform could safely be left to the ministry.3'' 

The House of Commons passed legislation that increased 

jail deliveries throughout England, reducing the populations 

of England's jails and shortening the time between 

apprehension and trial.38 Beyond that, however, neither 

Parliament nor the ministry moved for substantive reform. 

The process of framing new legislation to reform the 

criminal code stalled until the early 1820s. 

But public opinion and statistics acted together from 

182 0 to direct parliamentary action toward specific reforms 

to England's prisons and criminal law. Sadly, Sir Samuel 

Romilly would not live to see further reform. Distraught 

over the death of his wife, the "People's M.P." had 

3̂ 1 Hansard 39 (22 Jan 1819) : 71. 

381 Hansard 39 (1 Apr 1819) : 1274 
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committed suicide in the fall of 1818. Sir James 

Mackintosh, Romilly's lieutenant in Parliament, took over 

Romilly's role as chief agitator for legal reform. 

Mackintosh reminded the government of its commitment to 

reform. In 1819 he chaired a "committee of inquiry" that 

provided "a careful and comprehensive view of the state of 

the criminal law." The group "submitted a large plan of 

reform to the attention of Parliament."39 Parliament 

ignored most of the report, whereupon Mackintosh moved in 

June 1822, that Parliament convene a new committee to look 

again at the subject. He noted that "repeated discussion of 

the subject . . . impressed upon him the difficulty of his 

task," but that reform concerned all factions in Parliament. 

It should be exempt from "that kind of personal contest in 

the House which was the principal amusement of the parlia

mentary bystander."40 A chastened Parliament agreed to 

examine the state of the criminal laws in the coming 

session. After the vote of 117 ayes to 101 against, Hansard 

quietly noted that "loud cheering followed the announcement 

39Norman Gash, Mr. Secretary Peel: The Life of Sir 
Robert Peel to 1830 (London: Longman's, 1961), p. 309. 

402 Hansard 7 (4 June 1822): 790. 



371 

of the numbers."41 Tory legislators celebrated with 

Mackintosh's supporters. 42 one wonders whether the House 

was pleased at Mackintosh's success, or if the members for 

both parties were relieved that the loquacious Mackintosh's 

speech was over.43 

Again, however, the initial enthusiasm for reform faded 

quickly from Parliament's attention. By May 1823, 

Mackintosh brought up the "hackied" subject once more. 

"Small and scanty" reformations to the capital code in 1820, 

two years before his enthusiastic reception in Parliament on 

the issue, still comprised the only effort on the part of 

4ilbid., 805. 

42lbid., 778-779 

43Mackintosh's extraordinary oratorical skills were 
legendary, as Anne Romilly had noted years before. In 1813, 
Madame de Stael and Mackintosh formed part of a house party 
at the Marquis of Lansdowne's estate. Anne Romilly liked 
them both. Madame de Stael's "good humour [was] unceasing 
and she really [was] very pleasant, but Sir James 
Mackintosh's powers of conversation join'd with hers are 
almost more than poor human nature can sustain. It is 
living in a state of representation, and almost as 
fatiguing." Anne Romilly to Maria Edgeworth, 15 Nov. 1813, 
in Romilly-Edgeworth Letters, p. 64. Two years later, Mrs. 
Romilly wrote that Sir James had acquired a new nickname 
after a visit to Paris: The Didactic Dandy," in reference to 
his talkative nature, and a creative sense of sartorial 
style. Anne Romilly to Maria Edgeworth, 13 Feb. 1815, in 
Romilly-Edgeworth Letters, p. 107. 
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Parliament to reform the law, and those Acts did little to 

reduce the "rigour of the criminal code." The ministry had 

broken its 1822 promise to examine the whole of the criminal 

law. Mackintosh's stated goal was not to "overthrow the 

constitution" but to bring Parliament to account for its own 

rhetoric. Ministers had, in the past, admitted "that there 

was undue rigour in the present state of the law, and that 

the best mode of relief was by abating it." Therefore, 

Mackintosh challenged Parliament: 

Standing . . . upon the decisions to which 
the House had so repeatedly come of in 
late years, he would content, that if ever 
there was a case in which it was bound to 
preserve its own consistency, it was that 
on which he was presently speaking.44 

Mackintosh's nine resolutions to revise the capital code, 

reducing the sentences offered on a variety of crimes, 

failed by ten votes. Mackintosh's motions failed due to an 

appeal made by home secretary Robert Peel. He assured 

Parliament that the government intended to act, but that 

Mackintosh's resolutions went too far. Peel "conceded the 

proposition of the necessity of some amendment," but he 

442 Hansard 9 (21 May 1823) : 397, 400-402 
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disputed the degree of change which would be effective in 

achieving real reform. Mackintosh replied, sourly, that 

[h] e should not take upon himself to 
introduce any other measures for amending 
the criminal code; because he must fore
know their fate. If the right hon. gen
tleman had the skill to induce the House 
to retract its solemn pledge given last 
year, he felt that, as a humble member of 
Parliament, he could not resist such an 
influence .45 

From 1823 forward. Mackintosh was as good as his word. The 

impetus of reform came from the within the ministry, not 

from the opposition. The culmination of reform, offered 

from outside government, and the beginnings of modern 

criminal justice, managed by the state, were established in 

the next six years. 

To mitigate the excesses of the law, and to promote 

their belief that "punishment, properly applied, might work 

reformation,"46 agitators for change had pressed their case 

with increasing urgency. An interested government began to 

listen more intently. The movement for legal reform. 

45 Ibid., 419-420, 431 

46Jeremy Bentham, The Rationale of Punishment (London 
Robert Heward, 1830), p. 128. 
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dependent on the prison idea and requiring a new perspective 

on policing, gained strength from the attention. 

The methodology of criticism adopted to address the 

crime problem identified administrative and humanitarian 

objections to England's legal system and then pressed 

solutions for change that depended on the willing 

participation of central authority. 

From discerning an evil, [the reformers] 
proceed[ed] first to investigate its nature 
in order to discover just what should be 
done, then, secondly, [took] up the more 
arduous task of persuading, or compelling, 
the community to discharge the duty. Instead 
of a benevolence that endeavour[ed] to do an 
undefined something, we find a determination 
to force the nation to do a carefully speci
fied thing which individuals, acting as 
individuals, [could not] accomplish.4^ 

In the eighteenth century, the acceptance of a utilitarian 

framework for criminal law reform was not automatic, but it 

was an effective tactic to rally for change. The reform of 

criminal law attracted a host of supporters, whose views on 

useful institutions and practices were not, however, 

universal. What reformers had in common from the 1750s was 

4̂ B. Kirkman Gray, A History of English Philan-thropy: 
From the Dissolution of the Monasteries to the Taking of the 
First Census (1905; reprint, London: Frank Cass, 1967), pp. 
171-172 . 
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the acceptance of a theoretical framework 
within which certain ways of describing and 
explaining social and political matters got 
to the heart of them; it did not involve the 
possession of answers to problems of social 
and political practice so much as the assur
ance that certain ways of posing these problems 
was the right way of posing them.48 

This commonality explained, in part, the sometimes strange 

alliance between humanitarians, philosophers, and radicals 

that bound the Tories to the Whigs on the issues of legal 

and penal reform. It explains, too, why Parliament began to 

act on reform ideas after the Napoleonic wars ended. Having 

decided the rationale of reform, Tories and Whigs turned 

their debates to whom should get the credit for reform. 

They wondered, too, how, as the age of reform began, reform 

should apply to a different England. 

48Alan Ryan, "Utilitarianism and Bureaucracy: The 
Views of J. S. Mill," in Studies in the Growth of 
Nineteenth-Century Government, ed. Gillian Sutherland 
(London: Routledge and Kegan Paul, 1972), p. 37. 



CHAPTER XI 

EPILOGUE, AND A NEW BEGINNING: 1815-1829 

GAOLS, LAWS, AND POLICE 

Jt would, indeed, be easy, by a 
sweeping legislation, to pull down 
the fabric reared by the wisdom of 
ages; but how was one of equal sea-
bailed and value to be constructed 
anewpi 

George Canning's conviction that comprehensive change 

to the criminal law of England was impossible was a common 

one in early nineteenth-century England. But, in the 182 0s, 

England's government overstepped its own reluctance to 

initiate new policies on crime, embarking on a breathtaking, 

often contradictory, path. The impetus for the reform of 

criminal justice, or, rather, the creation of a coherent 

system of criminal law enforcement, was not the result of 

one moment in England's history. It was the culmination of 

changes in administrative and humanitarian expectations of 

governance that had taken place in English society since the 

1750s. 

From Henry Fielding's day, hopeful reformers of 

England's penal law insisted that centralized authority 

11 Hansard 39 (18 Feb 1819): 501-502 
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would control crime, concentrating their attention on the 

sprawling, seemingly ever more dangerous metropolitan area 

around London. Reformers in the 1780s and 179 0s added an 

humanitarian element to the argument for change. They 

claimed that the reform of the criminal, not just his or her 

punishment, was the responsibility of society as a whole. 

Armed with anecdotes and enlightened ideas, reformers argued 

for procedural or substantive changes to criminal law 

policy. They pressed a cause that Parliament had been 

unwilling to embrace as long as it could mend England's 

traditional, voluntary system of law enforcement. 

But events at home and abroad in the late eighteenth 

and early nineteenth centuries convinced Parliament of the 

practicality of reform. Enlightened political radicalism 

emerged as a potent political force during the immediate 

post-Napoleonic period.2 Although they had lost much of 

their fire, the Whigs, long defenders of Parliament and 

people against royal prerogative, found their voice opposing 

2Especially powerful were post-war calls for the 
renewal of plans for parliamentary reform. See Gould Francis 
Leckie, "Essay on the Practice of the British Government; 
distinguished from the abstract theory on which it is 
supposed to be founded," TbP Pamphleteer (London), 21 
(1817), pp. 49-105. 
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repressive postwar Tory policies. The end of hostilities 

brought a renewal of calls for change. 

Physical and demographic conditions also served as 

catalysts for reform. Economic hardship, caused by war and 

exacerbated by peace, sharpened voices already calling for 

political reform. Demobilization strained a system of poor 

relief designed in the Tudor era. Magistrates, burdened 

beyond efficiency by high crime levels, faced new responsi

bilities and new fears. Bread riots provoked by passage of 

the protectionist Corn Laws (1815) and new Luddite attacks 

on machinery in 1816 proved that revolution was at hand.3 

Most tragically, authority's hysterical overreaction to a 

1819 reform meeting in St. Peter's Field, the "Manchester 

Massacre" or "Peterloo," displayed the utter ineptitude of 

amateur magistrates to cope with public disorder. Grenville 

noted in a memorandum to the prime minister after Peterloo 

that 

We must attribute its rapid and unexpected 
progress, not to fortuitous and passing 
circumstances, but to inherent and per
manent causes; to some laxity, perhaps I 

3r 'Michael Ignatieff, A Just Measure of Pain: The 
Penitentiary in the Industrial Revolution, 1750-1850 (New 
York: Pantheon Books, 1978), p. 158. 
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should say, in the execution of the laws 
to which we looked for protection against 
it; but much more . . . to the want of 
necessary dispatch, energy or vigour in 
the system itself, and in those forms of 
administering it which have grown up 
under circumstances.4 

In all, the realities of political, social, and economic 

upheaval startled defenders of the constitution in an era 

when revolution had triumphed over complacency. These 

realities helped to institutionalize calls for reform to the 

procedures and rationale supporting England's criminal law. 

As of 1815, a new definition of order emerged as a 

social and political ideal. The English replaced their 

trust in the deference of previous times with a "heightened 

concern with unregulated human power, both personal and 

collective" that expressed itself in criticisms of unbridled 

authority. Whatever their political identifications, many 

of England's subjects viewed the criminal as a symbol of 

their fears. According to historian Martin Weiner, "crime 

was a central metaphor of disorder and loss of control in 

4W. W. Grenville to Liverpool (12 Nov 1819) in Charles 
Duke Younge, The Life and Administration of Robert Banks 
Jenkinson. Second Earl of Liverpool. 3 vols. (London: 
Macmillan and Co., 1868), 2: 421-422. 
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all spheres of life."5 Notions of discipline, respectabil

ity, and, above all, claims to legitimacy spurred Parliament 

to accept the ideas of criminal law reformers as their own. 

Between 1822 and 1829, the Tories, overseers of England's 

victory over Napoleon, transformed the government's role in 

the management of the criminal. Parliament charged the Home 

Office to manage and supervise England's jails and to reform 

offenders under standard rules administered by the ministry 

in 1823. They extended the act to all of England a year 

later. Eight separate acts consolidated 278 redundant 

capital statutes into a more coherent, more enforceable 

whole.^ In the process, they ameliorated the punishments 

available to courts to punish the convicted. Finally, the 

Tories created the once-hated police to administer England's 

more streamlined system of criminal justice. The three 

innovations depended on one another. Without the prison. 

5Martin J. Wiener, Reconstructing the Criminal: 
Culture. Law and Policy in England. 1830-1914 (Cambridge: 
Cambridge University Press, 1990), p. 11. Wiener's work 
begins where this study leaves off, but his description of 
the molding of the Victorian world view regarding crime is 
as applicable to the eighteenth century as it is to the 
nineteenth. 

^Norman Gash, Mr. Secretary Peel: The Life of Sir 
Robert Peel to 1830 (London: Longman's, 1961), p. 478. 
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there was no laboratory for change; without law reform, 

there was no need for the prison; and without a more effec

tive police, the law might never reach an ungovernable 

people, much less earn their respect. 

The course of parliamentary action was simple, once it 

began. It was consistent with both the agitation of reform

ers in the eighteenth century and with the utilitarian 

methods of the coming Victorian era. From 1815, committees 

on crime examined the condition of jails and prisons in the 

United Kingdom, often delving into the state of the law and 

policing as well.^ Like their eighteenth-century counter

parts, the committees called on experts to elaborate on 

their programs of reform. They mined the experiences of 

magistrates, jail reformers, and legal experts for sugges

tions. They then issued reports that recommended programs 

of legislation for parliamentary action. Expert testimony 

proved decisive in the final forms that innovation took 

^Parliament's activity on crime in the period from 
1815-1829 is amazing, given the relative disinterest in the 
issue in the preceding half century. Emsley reports nine 
separate Select Committees on Police for the era, as opposed 
to four for the late eighteenth century. Clive Emsley, 
Policing and Its Context. 1750-1870 (New York: Schocken 
Books, 1983), p. 52-53. Numerous special bodies dealt with 
penal and legal reform. 
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from 1823. Groups like the Prison Discipline Society, 

founded in 1817, shared "the same fusion of religious zeal

otry and utilitarian rationalism" as that promoted by Samuel 

Romilly, Sir James Mackintosh, William Wilberforce, and 

others in Parliament. The Society's agitation had, in large 

part, convinced Parliament to establish the 1818 committee 

on prisons.8 Few immediate results emanated from that 

committee's work, but its report provided a base on which 

the government constructed its own agenda for legal and 

penal reform. 

The transformation of the Tories from the party of 

reaction to that of reform was illustrated in the choice of 

Robert Peel to head the Home Office in 1822. Henry 

Addington, Lord Sidmouth, was Peel's predecessor as home 

secretary from 1812 to 1821. Sidmouth, "alarmist and un

imaginative, " represented the typical reaction to crime 

that had characterized English responses to the public 

fiascoes of the eighteenth century. Sidmouth presided over 

little beyond creeping innovations in England's 

8Emsley, Policing and Its Context, p. 221 
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administration of justice during his tenure at Home Office.^ 

Harsh and lax by turns, Sidmouth had no patience with the 

mission of the Prison Discipline Society and other reform

ers, but, by 1818, Sidmouth conceded the need for some 

reform. He charged 

that the dread of punishment, by im
prisonment especially, was almost done 
away by the very philanthropy that was 
endeavouring to render prisons rather 
places of accommodation than punishment. 

Sidmouth framed the dialogue on reform as a debate between 

prison reform or law reform. Given a preference, he grudg

ingly supported the former. Continuing his speech to Par

liament, Sidmouth called on the House of Lords to receive a 

report on Prisons in its next session, explaining that 

it became necessary either to render 
punishment so certain and effectual as 
to produce a wholesome fear of their 
infliction, or to prevent the increase 
of crime by improving the system of 
managing our prisons; by classifying, 
educating, and employing the prisoners. 

^Some changes had been made to the criminal justice 
system during the wars. In 1812 and 1813, the Home Office 
assumed the duty of hiring and firing constables for the 
Public Offices, and both the Foot and Horse Patrols of the 
Metropolis were put under direct supervision. Stanley 
Palmer, Police and Protest in England and Ireland. 1780-1850 
(Cambridge: Cambridge University Press, 1988), pp. 164-165. 
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so as to prevent the necessity of execut
ing the laws in their utmost rigour. i° 

Sidmouth's office drafted a Gaols Bill that awaited Robert 

Peel when he became home secretary. The ministry had taken 

no steps to present the bill to the Peers. 

Robert Peel was more amenable to the idea and methodol

ogy of penal reform. Peel, the son of a wealthy textiles 

manufacturer, had entered Parliament in 1809. Two years 

later, the twenty-three-year-old Tory became an under

secretary in the Colonial Office. In 1812, he became 

secretary to Ireland." Nicknamed "Orange Peel" for his 

10 1 Hansard 38 (3 June 1818): 1192. 

"George Peel, ed. The Private Letters of Sir Robert 
Peel (London: John Murray, 1920), p. 4-15, passim; C. S. 
Parker, ed.. Sir Robert Peel from His Private Papers. 3 
vols. (London, 1891-1899), 1: 16-17. Peel's public persona 
was somewhat didactic. But in 1815, while Secretary in 
Ireland, Peel's temper, for once, got the better of sense. 
George Peel wrote of a "grotesque and unseemly war" between 
Robert Peel and Daniel O'Connell over what O'Connell 
admitted were some unpleasant remarks about Peel. Peel 
refused to accept O'Connell's apology for "scurrility," and 
a duel was arranged to settle the matter. "Bent on this 
affair of honour. Peel speeds away to Ostend, only to find 
that O'Connell has been carefully arrested on the other 
side. However, amends are made by the seconds, who fight it 
out instead on the sandy beach near Calais. O'Connell's 
second, having been duly missed by Peel's second, fires his 
pistol into the air 'from regard for the solicitude of his 
adversary's mother.' Peel, apparently less tender toward 
maternal feelings, then runs over to Calais himself in order 
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support of the Unionist cause. Peel oversaw the establish

ment of a Peace Preservation Police for Ireland that was the 

precursor of the modern Irish Ulster Constabulary. The 

Irish police force became a shadowy model of the London 

force established in 1829." Opposed to Daniel O'Connell's 

Emancipation Movement, but realizing the inevitability of 

some measure to appease Ireland's and England's Catholics, 

Peel supported tepid change. Peel's pragmatic political 

stances became the means by which he could support Emancipa

tion in the late 1820s. His adaptability was also evident 

in his support of modest reforms to the criminal law that 

avoided either conservative or radical censure. Peel under

stood that reform to the criminal justice system could 

occur,, and could be successful, in preserving order in the 

Metropolis. The difficulty was to manage the progress of 

that reform so that its opponents, and proponents, would 

accept the government's definition of reform's scope. 

to fight O'Connell's second." The arbiter prevented the 
duel. He pointed out that it was "undesirable that the 
Chief Secretary should shoot at another man's second who has 
the impropriety not to guarantee to shoot back." 

"Palmer, Police and Protest, pp. 193- 236, passim. 
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Under Peel, the government's immediate aim became to 

"capture the initiative from the Whigs and the reformers on 

what had now become a question of great public moment."" 

Rather than allow opposition politicians and philanthropists 

"blinded by their humanity" to dictate administrative re

form. Peel asserted that the ministry should lead reform, 

not be led by it. He said, 

I really do not think that there is, 
when the question is looked at in its 
details, any irreconcilable difference 
upon points of real importance between 
the reasonable advocates on both sides 
of issues. 14 

His assertion of "reasonable" tests by which legislation 

could be measured influenced the reception that his reform 

measures faced in Parliament. 

Peel championed reforms because he was a politician 

bent on protecting his party's position from the 

opposition's continued, concerted attacks. But his reforms 

also acknowledged a changed reality in Parliament and in 

"J. E. Cookson, Lord Liverpool's Administration: The 

Crucial Years. 1815-1827 (London: Archon Press, 1975), p. 

163. 

"Peel to Liverpool (12 Oct 1822), in Yonge, Liverpool, 

3: 216. 
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English society. By managing reform. Peel defined the terms 

of change, and he redefined the extent of governmental 

action decades before the Victorian reformers claimed that 

territory as their own. But, in a sense. Peel was following 

decades of work which prepared the ground for substantive 

change. Peel's objective in promoting legal and penal 

reform was partly practical, somewhat humanitarian, and 

mostly political. 

As home secretary. Peel made good on his 1822 promise 

to the Whigs that he would introduce reform legislation at 

the earliest opportunity." To that end, using the 1818 

report on prisons and Sidmouth's draft bill on jails as his 

guide. Peel convened a committee on crime to draft the 

legislation that became the Gaols Act (1823). He relied on 

guidance from the Prison Discipline Society for some of the 

bill's provisions.!^ 

The committee heard little new testimony on the issue 

of prisons, because the subject had been the object of 

"2 Hansard 9 (21 May 1823): 419-420. 

1^"Report from the Select Committee appointed to 
Consider the Law Relating to Prisons," C. 300, 7 May 1822, 
Parliamentary Papers. lUP Series, Prisons 8: 657 [Hereafter 
cited as Prisons 8, C. 300.] 
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"repeated inquiry" in the House of Commons since 1818. Peel 

persuaded the conservative Lord Eldon to submit a Gaols Bill 

to the House of Lords in 1823. As of the end of 1822, Lord 

Eldon doubted whether the peers would pass any measure, no 

matter how mildly it was constructed. That body viewed 

reform as moot, since capital sentences were seldom carried 

out. The peers also pointed to governmental appropriations 

for reform-minded prisons like the Millbank facility as 

proof that no legislation was needed. Eldon doubted 

whether judges and county magistrates would support the bill 

as it was written, as it would fall to magistrates to submit 

detailed reports of incarcerations and statistics to London 

if the bill became law. Centralized statistical reporting 

hinted at oversight bordering on tyranny, which remained a 

strident objection to schemes for prison reform. 

But the House of Lords quietly passed the act regulat

ing the management and conditions of English jails in the 

spring of 1823. The mundane statute, a "landmark in the 

history of penal legislation," completed decades of debate 

and agitation in and out of Parliament." Peel met 

i^Gash, Mr, Secretary Peel, p. 313 
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reformers on their own ground, adopting a program influenced 

by reformist ideas. His "tactics of the indirect approach," 

working through committees and cultivating a moderate image 

for his reform "was not heroic but it was sensible and it 

worked."" Peel's success was evident in the quiescence 

with which the House of Lords, reform's most consistent 

opponent, greeted the administrative change. 

The Gaols Act (1823) was an administrative reform. It 

required that county and borough jails follow standard codes 

of punishment, uniform health regulations, and centralized 

administrative practices. Peel asked members of Parliament 

to accept his view that, to achieve reform, "[t]he best way 

was, to apply the means within their power to remedy the 

evil," without abandoning older customs.!^ Under the act, 

local officials would supervise one common jail or house of 

correction per county, and one in each of seventeen London-

area boroughs. Payments from the rates would cover costs 

"Ibid., p. 315; Gash, The Life and Career of Robert 
Banks Jenkinson, Second Earl of Liverpool. 1770-1828 
(Cambridge: Harvard University Press, 1984), p. 171. 

"Robert Peel, The Speeches of the late Right 
Honourable Sir Robert Peel. Bart., delivered in the House of 
Commons, 4 vols.(London: Routledge, 1853)vol. 1: From 1810 
to 1829, p. 181. 
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for the facilities. Magistrates were to inspect the jails 

three times each year, and jailers were to report certain 

statistics to the Secretary of State's office on a standard

ized form. The act also allowed the government to establish 

boards to compose uniform standards for health and working 

conditions in each jail.20 The Home Office and Boards would 

supervise work programs and discipline for each jail and 

establish educational facilities as warranted. The act 

authorized corporal punishments, including whipping and the 

use of the treadmill, as disciplinary measures.21 

Peel followed the legislation with periodic investiga

tions of the jails to determine the usefulness of his 

reforms. Reports submitted to Parliament in 1824 examined 

the use of the treadmill. Peel's correspondence with the 

magistrates revealed the precision with which the Home 

Office oversaw the nation's jails. Other reports filed 

204 Geo. 4, c. 64 (1823) . 

2!The Whigs were skeptical, but the Gentleman's 
Magazine reported that the treadmill in particular "conduced 
to health rather than otherwise." One female prisoner, a 
rheumatic woman, was "completely cured" after a month "at 
the wheel." Gentleman's Magazine 93 (Mar 1823) 1: 269. 
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during the Peel years expanded on rules and regulations of 

facilities .22 

The Gaols Act did not serve as a comprehensive model 

for prison administration, but it was an important step in 

establishing a new attitude toward the apprehension and 

incarceration of criminals. The belief that criminals could 

be managed, reformed, and returned to society as productive 

subjects replaced an emphasis on the idea that jails were 

places of penitence and punishment.23 one year after the 

Gaols Act become law, an amended act expanded Home Office 

supervision of jails to other jurisdictions. Peel believed 

that counties "would willingly pay the expenses of carrying 

them thither" because uniform rules of discipline "would be 

more readily discovered and corrected" by central manage

ment . 24 

22"Tread Wheels, Copy of Correspondence between the 
Secretary of State and the Visiting Magistrates of Prisons 
in which the Tread Wheel has been introduced," C. 45, 20 Feb 
1824, Parliamentary Papers, lUP Series, Prisons 11: 27-
443, passim. 

23ciive Emsley, Crime and Society in England, 1750-
1900, Themes in British Social History Series (London: 
Longman's, 1987), pp. 214-216. 

24peel, Speeches. 1: 274; 5 Geo. 4, c. 85 (1824) 
extended management of prisons to all of England. 
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It is instructive to note the nonchalance with which 

the public greeted the passage of such far-reaching legisla

tion. Correspondents to the Gentleman's Magazine in 

February and March of 1823 were indeed engaged in heated 

debate, but not about the merits of Peel's proposed prison 

reform. A "Constant Reader" dismissed "Clericus's" com

plaints about the illegibility of ladies' handwriting, 

noting that his female correspondents were "as superior to 

my male correspondents in every requisite attached to good 

writing, as the real diamond to the feeble ray of French 

paste."25 And when press attention turned to politics in 

1823, it found more of interest in debates on Ireland, or in 

the latest of King George IV's scandals than in the staid, 

legalistic reform of prisons. Peel reduced the moral and 

philosophical arguments for jail reform to arguments for 

efficiency and consistency and provoked little controversy. 

The Gaols Acts of 1823 and 1824 followed "most of the prin

ciples of enlightened prison administration advanced by a 

generation of penal reformers."26 Peel also turned his 

25Gentleman's Magazine 93 (Feb 1823): 130; Gentleman's 

Magazine. 93 (Mar 1823): 216. 

26Gash, Mr. Secretary Peel, p. 316. 
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administrative attention to the transportation issue, asking 

that reformatory programs and health standards approved for 

New South Wales' penal colony copy those instituted in the 

Gaols Acts.2'7 

More problematic were Peel's plans to codify criminal 

law and reduce capital statutes. Peel believed, however, 

that legal reform was a certainty, and, like his management 

of prison reform, he managed the pace and scope of reform to 

his party's advantage. In correspondence with Liverpool 

over law reform for Scotland, Peel told the prime minister 

that "it was vain to attempt to defend what is established 

merely because it is established."28 in framing legal 

reform legislation over the next six years. Peel adhered to 

that belief. Peel followed the thrust of arguments for law 

reform that had placed the issue in the realm of efficiency 

2̂ A. G. L. Shaw, Convicts and Colonies: A Study of 
Penal Transportation from Great Britain and Ireland to 
Australia and other parts of the British Empire (London: 
Faber and Faber, 1966), p. 138. Acts to amend and 
consolidate the varied Transportation Acts included 4 Geo 4, 
c. 47 (1823) and 5 Geo 4, c. 84 (1824) . Both included 
management provisions for the journey to Australia, as well 
as the prisoners' treatment once there. 

28peel to Liverpool (12 Oct 1822) in Yonge, Liverpool. 

3:215. 
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and regularity, not solely in humanitarian sensibilities. 

In debate on James Mackintosh's Resolutions for law reform, 

held 4 June 1822, the home secretary adopted the same 

course, and at times it was difficult to distinguish opposi

tion leaders from the Tories they faced. Peel repeating the 

arguments of leading supporters of law reform like Henry 

Fowell Buxton, who said that 

[T] he mere numerical increase of the 
numbers of persons convicted of a 
particular offence, is by no means an 
absolute proof of the increase of that 
offence, when the penalty has been 
altered. In the one case, the severity 
of the law might be such, that out of 
twenty criminals, only one might be 
prosecuted. But, if the law became more 
mild, nineteen out of twenty might 
be prosecuted-29 

In the extensive debate on the issue, numerous supporters of 

law reform spoke in succession. Only the Attorney General 

attempted a mild defense of the law as it stood. He 

"could not consent to a motion which went to pledge the 

House to a measure which would cast censure" on the criminal 

law. Since "no specific measure was to be founded" on the 

23Thomas Fowell Buxton, "Severity of Punishment," 

Speech (Commons), 23 May 1821 (London: Hansard, 1821), 

p. 19. 
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motion in the current session, he invited Mackintosh and his 

supporters to submit more bills related to specific offenses 

in the future. He added that 

The principle of English law was not to 
have a scale of punishment adapted to the 
exact quantity of crime committed; but to 
have a known and specific punishment for 
each species of crime, and to leave that 
punishment to be mitigated by the Crown 
and the executive, whenever circumstances 
seemed to demand mitigation. 3o 

The home secretary objected to the wording and principles of 

Mackintosh's resolutions, criticizing their sweeping nature. 

But he promised Mackintosh that, in the next session, the 

Whig "should not find in him a predetermined opponent" on 

the issue of law reform. 3i 

Eleven months later. Peel outlined his plans for law 

reform. In 1823 debates, he opted to follow recommendations 

from an 1819 parliamentary committee that divided crimes 

into four categories. Peel noted Parliament had already 

repealed four of 12 capital statutes for misdemeanors. He 

proposed repeal of the rest, including the infamous and 

silly Black Act, because the penalty was "hardly enforced." 

302 Hansard 7 (4 June 1822) : 799-800 

3ilbid., 804. 
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He left untouched more "malignant" offenses "deserving of 

the capital sentence," including horse-, sheep- or cattle-

stealing, "impersonating a Greenwich pensioner," forgery, 

and "serge cutting." Peel exempted "stealing in dwelling 

houses" from his "experiment," as he termed it, because of 

increasing indictments for the crime. ̂2 His measure re

spected the crown's prerogative to substitute transportation 

for capital sentences, although he disliked the practice. 

He believed that the pardon made it "extremely difficult to 

make a punishment of sufficient severity." 

Improvements in the management of the hulks and the use 

of the tread mill and hard labor in jails maintained the 

severity of the criminal law for the time being. Answering 

critics who opposed his support of discretionary sentencing. 

Peel asserted that royal prerogative prevented murder. He 

reasoned that 

where the robber might look up to the 
grace of the sovereign if his offense 
were ot aggravated, it was found that he 
did actually reckon upon that mercy, and 
acted on it and so murders were not done.33 

322 Hansard 9 (21 May 1823) : 425-429, passim 

33lbid., 424. 
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Peel did not elaborate on the basis for that assertion. The 

speech reduced Mackintosh arguments for legal reform to a 

second for his own program. Mackintosh had offered nine 

resolutions to repeal certain capital sentences; Peel's 

program seemed to go further. He argued that " [i]t would, 

in his opinion, be impossible to establish any code of laws 

which would prevent the necessity of a discretionary power 

on the part of the executive," despite Mackintosh's asser

tions to the contrary. Peel, maliciously, noted that 

Mackintosh had not included arson or burglary in his resolu

tions. If the Whig was arguing for efficiency. Peel 

wondered why Mackintosh had neglected to include robbers in 

his reform plan. Of 2409 burglars sentenced to death 

between 1804 and 1820, only 239 were executed.34 Peel's 

program for law reform included burglary, so it was, he 

implied, more whiggish than Mackintosh's. 

Mackintosh's reply to Peel revealed the extent to 

which the Tory had outflanked the Whigs. While one member 

of Parliament celebrated Peel's conversion to Sir Samuel 

34 Ibid., 422. 
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Romilly's principles. Mackintosh charged that Peel 

conversion to reform was a 

delusion. The conduct of his majesty's 
ministers upon this subject reminded him 
of an expression of a friend of his, with 
respect to another person, that he was a 
great friend to general principles, but had 
an exception for every particular case.35 

In spite of Mackintosh's suspicions, from 1823 the momentum 

for change to the criminal code rested with the ministry. 

Peel's reassuring manner, along with his obvious sympathy 

for gradualism, removed many of the obstacles to approval of 

new criminal law statutes. To forestall impatient reform

ers, including Jeremy Bentham who criticized Peel's "timid 

and feeble handling" of law reform, 36 Peel acknowledged 

that 

some critics might say he was proceeding 
too cautiously and too slowly, and allowed, 
for example, that if he was legislating de 
novo he should relieve private individuals 
by the institution of a public prosecutor. 
But he thought it would be unwise to force 
too many changes in rapid succession on the 
existing framework of law without adequate 
deliberation and perhaps without the necessary 

3 5 l b i d . , 4 3 0 - 4 3 1 . 

36Gash, Mr. S e c r e t a r y P e e l , p . 333 
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concurrence of the judicial authorities 
themselves. 3"̂  

But, despite his piecemeal approach to law reform, and 

probably because of it, by the time Peel resigned from the 

cabinet in 1827, criminal law had embraced the Beccarian 

ideal espoused from the 1760s. Fewer capital sentences 

remained in England's law and secondary punishments became 

the norm. 

An Oxford judge approved of Peel's initial foray into 

legal reform. In July 1823, Mr. Justice Park praised its 

"very beneficial consequences, viz. giving the Judges the 

power not to pass sentence of death where they do not mean 

to order execution to be done on the criminal."^8 Between 

1823 and 1829, Peel introduced other consolidating measures 

that clarified the duties and management of courts. Peel 

had kept his promise to address the state of the criminal 

law and he had maintained control of its change.39 One 

3''Ibid., p. 336. 

38Gentleman's Magazine 93 (July 1823): 76. 

397 and 8 Geo 4, c. 28 (1827) repealed an act from the 
1770s and required that a non plea be taken as a "not 

guilty" plea. 9 Geo 4, c, 32 (1828) codified the law of 

evidence. 
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major reform to criminal law administration remained. 

Police reform became an integral part of Peel's program for 

change. 

Peel drew on a growing public consensus for police and 

on his experience in Ireland to frame police reform. Peel 

oversaw the creation of a "Peace Preservation Force" for 

Ireland while serving as Secretary there in the 1810s. But 

in 1822, Peel's calls for a "vigorous preventative police" 

for England had been met with charges that such an innova

tion would be "inconsistent with English liberty," a consis

tent criticism of the police idea since Henry Fielding's 

era.40 But law reform, consolidation of the Home Office's 

powers over jails, and public opinion made substantive 

change to the police system possible. 

By 1826, the effects of Peel's legal reforms had become 

apparent. Peel wrote to a colleague that 

the number of convicts is too overwhelm
ing for the means of proper and effectual 
punishment. I despair of any remedy but 
that which I wish I could hope for- a great 
reduction in the amount of crime.4i 

402 Hansard 7 (4 June 1822): 804. 

4iRobert Peel to Sydney Smith (Mar 1826) in Private 

Papers, 1: 401-402. 
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Preventing crime might also be achieved by legislation. 

The last piece of reform to the criminal law, the police, 

was not the crown of reform, but its sword. Parliament 

founded the Metropolitan Police Force in 1829 to bring the 

new law to the people, with a benevolent face if possible. 

The police force was almost an afterthought. Having removed 

from the application of the law much of the voluntarism that 

had been its weakness. Peel planned to provide a salaried, 

professional force of men to represent authority on the 

streets. For Peel, the police held legal and penal reform 

together, allowing the changes to England's sanguinary legal 

code to take hold. He promoted the notion in his presenta

tions to Parliament on the issue. 

Peel's greatest ally in forcing reform of London's 

constabulary and magistracies was fear. In the 1820s, as in 

the 1810s, political and economic disturbances. Parliament's 

favorite euphemism for riots, continued to display the 

complete ineptitude of existing authority.42 Members of 

Parliament, Whig and Tory, agreed by 1829 to "consolidate 

42Thomas Allen, The History of the Antiquities of 
London. Westminster. Southwark and Parts Adjacent. 5 vols 
(London: Cowie and Strange, 1828), 4: 90, 112. 
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their collective interests" in an effort to "brake the pace 

of political and social change" that threatened to overwhelm 

English society.43 in a supreme leap of faith. Parliament 

approved the formation of a carefully supervised force of 

professional administrators to bring felons to justice. 

Members forgot, or discounted, the constitutional concerns 

that such a body had traditionally evoked. 

Parliament's change of heart on police was the result 

of decades of agitation, in and out of Parliament. The 

changed demographic and political landscape of London from 

1750 made police more attractive. Metropolitan Londoners 

had grown accustomed to the idea of a professional force of 

"Thief-Takers." Circumstances and publicity encouraged the 

idea. In the aftermath of 1820 riots in support of Queen 

Caroline, George IV's estranged wife, one commentator had 

insisted that one function of police should be "to step 

between the criminal and his crime." Police could not only 

manage the criminal once he encountered justice, they could 

manage the conduct of people in society to prevent crime all 

43palmer, Police and Protest, pp. 293-294 
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together.44 George Mainwairing, a proponent of police in 

1821, explained that 

the eminent advantage of police is, that 
instead of straining or increasing our 
existing laws, it supercedes their oper
ation; it is restraint, but it is restraint 
which works by moral influence rather than 
legal power.45 

Another writer, bravely identifying himself as "A Barris

ter, " also promoted a moral role for a police, as protectors 

of liberty. He found a medical metaphor to describe the 

function of police. "In the hands of a good government, 

[it] resembles those poisons deleterious in themselves, 

which when skilfully applied, work the greatest benefits." 

Professional police also filled the "immense void" between 

religion and the penal law.46 Some radicals even supported 

the idea. Henry Grey Bennet, a staunch supporter of Whig 

causes in Parliament, noted in 1819 that "[f]acility of 

detection furnished the most efficacious means of checking 

44George B. Mainwaring, Observations on the Present 
State of the Police of the Metropolis (London: John Murray, 
1821), p. 29. 

45 Ibid., pp. 55-56 

46A Barrister [pseud.]. The Vagrant Act in Relation to 
the Liberty of the Subject. 2d. ed, with postscript (London; 
John Murray, 1824), pp. 48-49. 
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crime."47 Decades of persuasion and example had made police 

reform more palatable to Whig and Tory alike. 

In Peel's era, "the task of the police was still pri

marily regarded as a judicial function." Peel did little to 

dispel that notion when he introduced police legislation to 

Parliament. He decided to introduce a police bill to 

Parliament in the winter of 1826, as a "complement" to his 

legal reforms.48 But Peel's plans were postponed when 

Liverpool resigned as prime minister. Peel left the cabi

net, returning when the Duke of Wellington became prime 

minister in 1828. Once back in power, he proposed that 

another committee inquire into the policing of London. He 

then moved to introduced a Metropolitan Police Improvement 

Bill in April 1829.49 

Peel modeled the police on the Irish force created a 

decade before. The London police were to be a "tamer, 

anglicized version" of the Irish constabulary."5° He also 

borrowed elements of other reform plans published since the 

4'7l Hansard 39 (18 Feb 1819) : 478. 

48Gash, Mr. Secretary Peel, pp. 490-491 

49ibid., p. 493. 

5°Palmer, Police and Protest, p. 31. 
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1750s. 51 The bill called for the creation of a commission 

that would craft rules of discipline and provide an organi

zational hierarchy for a metropolitan force. Anticipating 

critics' objections to the idea, the bill stated that the 

force, made up of men at least 5'7" tall, under 35, and 

literate, would carry only truncheons ("billy clubs"), which 

they would wear concealed beneath their coats. The consta

bles would be clad in uniforms to avoid charges that the 

officers were government spies. Peel chose a dark blue for 

the uniform coat, because the color seemed "civilian, 

neutral, and quiet ."52 Peel took great interest in the 

design of the uniform, writing to his wife that he had been 

busy, "not merely with Cabinets," but with "my police-" He 

happily wrote that "the men look very smart, and a strong 

contrast to the old watchmen." He also mentioned that he 

had seen a caricature "called 'Peeling a Charley' in which I 

am represented stripping one of the old watchmen of his 

5iSee L. B. Allen, Brief Considerations on the 
Present State of the Police of the Metropolis with a Few 
Suggestions Towards Its Improvement (London: Joseph 
Butterworth and Sons,1821); and Mainwaring, Observations 
(1821). 

52palmer, Police and Protest, p. 297-298; 10 Geo 4, c 
44 (1829). 
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great-coat, etc. ".53 Constables would receive an annual 

salary of £50 and be eligible for merit-based and seniority 

promotions. Additionally, regulations allowed officers to 

marry. Constables and officers were to be sober and 

respectable. 54 Peel understood the necessity of presenting 

the force as a benevolent institution: constables "were 

enjoined to be 'civil and attentive' in all their dealings 

with the ordinary population. "55 

The bureaucratic mandate of the Metropolitan Police 

Force called for the Commissioners to oversee a force of 

eight divisions, located throughout the boroughs of greater 

London. The City was exempt from the act. Constables 

patrolled regular beats at regular times and supervised the 

prosecution of cases through the courts. The act passed 

easily, because, "apart from Peel's political sagacity," a 

"change in attitude among the ruling classes," made the 

innovation seem very English and very respectable. The 

"gendarmerie without the arms" began its patrols in the fall 

53Robert Peel to Julia Peel, 9 Oct 1829 and 10 Oct 
1829, in Private Letters, pp. 116-117. 

54palmer, Police and Protest, pp. 299-302. 

55Gash, Mr. Secretary Peel, p. 501. 
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of 1829. The force trebled by the spring of 1830.56 Edwin 

Chadwick, a Benthamite, noted in 183 0 that 

[b]y the substitution of a body of stout, 
active men, men who are well-clothed and 
lodged and so well paid as to be well fed, 
. - . by placing this body under one central 
management, with gradations of rank so as 
to preserve discipline, and give the means 
of combined and systematic exertion, a 
considerable improvement has already been 
made in the police of the Metropolis. 5'' 

The populace was less enthusiastic, nicknaming the uniformed 

constables "Blue Locusts" for their habit of swarming the 

streets. 

The "Age of Reform" that historians date to the begin

nings of parliamentary reform in 1832 began in a much ear

lier time. Henry Fielding, John Howard, Jeremy Bentham, 

Patrick Colquhoun, Sir Samuel Romilly, and Robert Peel could 

not have been more dissimilar in their political sympathies. 

But all accepted and promoted new definition of order, and 

insisted that the state play a role in maintaining order. 

56palmer, Police and Protest, pp. 297; Patrick 
Pringle, Hue and Cry: The Birth of the British Police 
(London: Museum Press, 1955), p. 202. 

5''Edwin Chadwick, "Pol ice-Fundamental Principles, Early 
Notes on, 1830," in Chadwick MS2, Papers of Edwin 
Chadwick, D. M. S. Watson Library, University College, 
University of London. 
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anticipating the great debates of the Victorian era. The 

task of persuading Parliament and public to support reform 

was similar to the later period's. Yet law reform and its 

corollary prison and police reforms served as examples of a 

methodology of change. The English adjusted the scope of 

governmental power to new conditions and new expectations, 

cloaking ideological and political expectations in a mantle 

of "practicality" that placed reform somewhere above poli

tics . 

By the end of the 1820s, Parliament codified much of 

the "Bloody Code," placed the management of prisoners under 

the supervision of the Home Office, and, in 1829, Robert 

Peel oversaw the introduction of a salaried police force to 

metropolitan London. Henry Fielding's call for an organized 

system of crime control had ome to fruition. The outcome 

was hardly assured when Sir Robert Peel became home 

secretary. His achievement lay not in his creation of a new 

sensibility on criminal law policy. Peel's success lay in 

his orchestration, and his luck was in his timing. Peel 

carried forward ideas resulting from 70 years of agitation, 

experimentation, and publicity to create a consensus for 

reform. "With a reforming Home Secretary, the citadel of 
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legislative inertia had been finally outflanked."58 Peel 

gathered the sometimes cooperative, but more often conten

tious, impulses for legal reform into a cohesive government 

policy. He bound them together under a mandate of effi

ciency. 

In a sense. Peel's parliamentary powers of persuasion 

were greater than the task he was set. By the 1820s, Eng

land's Parliament accepted ideas that promised modernity in 

place of tradition and that promoted efficiency as the 

ultimate test of effectiveness and progress. Factions in 

Parliament heralded deference and terror as the ultimate 

deterrents against crime. Others promoted ideals of social 

harmony through enlightened supervision and others still 

hoped to elevate England's moral standing by humane treat

ment of its most depraved subjects. All found at least 

resigned agreement in Peel's moderate reforms. The differ

ences between the factions were ones of degree and 

procedure. With the addition of a professional police to 

reforms of the law and changes to the mission of punishment, 

reform both ended, and began anew. 

58 Gash, Mr. Secretary Peel, p. 329. 
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Historians of crime, divided into their own ideological 

camps, often fail to see the real significance of legal, 

penal, and police reforms passed in the 1820s. To Consensus 

historians. Peel singlehandedly brought a recalcitrant 

nation into the modern, nineteenth-century world. Yet, in a 

sense, by 1815 England's propertied classes had already 

approved the changes that modernized the criminal justice 

system. It remained only to create legislation to reflect 

the consensus of enlightened, humanitarian, and practical 

motives for reform that England's governors already took for 

granted. The growing role of the state in defining order 

was not "a single phenomenon or process," but was a result 

of "a series of impulses toward change and new development." 

Change was not planned, predictable, or "progressive."59 

The historian S. E. Finer's model of "irradiation, suscita

tion and permeation" that describes a process that 

publicized an issue for reform, examined the causes for 

and against reform, and legislated based on conclusions 

59Gillian Sutherland, ed., "Introduction," Studies in 
the Growth of Nineteenth-Century Government (London: 
Routledge and Kegan Paul, 1972), p. 6. 
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negotiated between the parties. 6o Decades of examination, 

coupled with the press of social and political change in 

London, convinced members of Parliament that change was 

essential. In the end, whether they were Whig or Tory, they 

supported change for political reasons. 

The Conflict historians charge that criminal law 

reforms protected the propertied from the onslaught of the 

poor and from political radicals. But from the 1750s, 

reformers linked crime and poverty. Amelioration of the 

condition of the poor, though often guided by paternalistic 

prejudices, was a stated goal for penal and legal reform. 

An 1815 pamphlet answered critics of penal reform in scath

ing terms, charging that 

they seem not duly sensible of the favour 
of Providence which distinguishes them 
from the sufferers . . . . They also forget 
the vicissitudes of human affairs, and un
expected changes to which all are liable; 
and that those whose circumstances are 
affluent may in time be reduced to indigence, 
and become Debtors and Prisoners. 6i 

°̂S. E. Finer, "The Transmission of Benthamite Ideas, 
1820-1950," in Studies in the Growth of Nineteenth-Century 
Government, pp. 11-32. 

"A Citizen [pseud.]. The Gaol of the City of Bristol 
Compared to What a Gaol Ought to Be (Bristol: Barry & Son, 
1815), p. 2. 
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In the context of their time, reformers viewed the police as 

social workers and the prisons as places to renovate and 

rescue the depraved. The Conflict view is attractive, but 

it is incomplete. At some point, the multiple motives for 

legal and penal reform included bettering the condition of 

the people. Parliament defined that improvement as a by

product of bettering the security of the state. 

A compromise position between the optimistic Consensus 

and the gloomy Conflict views remains. "Enlightened 

statists" reformed the criminal law and created the prison 

and the police because they wanted to redefine their legiti

macy in a changing world. They controlled the pace of 

change in a way favorable to the status quo, using new 

institutions to better approximate a newly-emerging sense of 

"rights" among the people of England. Parliament protected 

the propertied. They did so at the expense of the working 

classes, an outcome apparent in hindsight. But many members 

of Parliament considered themselves humanitarians. In the 

transition between the eighteenth-century world of noblesse 

oblige and that of institutionalized social management, the 

reformers' motives were consistently paternal and their 

reforms were suited to the times. Practicality infused the 
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movements for penal and legal reform. In England, opposite 

forces found their source of unity in that test. Later, 

larger reforms relied on it. The hangman Jack Ketch regret

ted the new direction of English policy. 

Sir Robert Peel and I have always said that 
reform would ruin the country; and our words 
are fast coming true. The first reformer was 
an Italian fellow named Beccaria. If he 
had been hanged, as he deserved, we might 
not have been troubled with your Benthams 
Romillies, Montagues, Buxtons, Ewarts and 
the like. Your lordship may-be, never 
heard of Bentham: he died on his back last 
year, which is a sad pity; for I yet hope, 
that a time may come when such as he shall 
get their deserts from hands like ours.62 

^2E. G. Wakefield, in British Pamphleteers. Vol. 1: 
From the Sixteenth Century to the French Revolution; eds. 
George Orwell and Reginald Reynolds (London: Allan Wingate, 
1948), p. 105. 
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