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ABSTR.I\CT 

This report examines the problems surrounding public access to the 

state-owned waters of Texas' lakes and streams, surely one of the most poor-

1y understood areas of water and property law. Limited access to public wa-

ter resources is becoming an increasingly serious problem as the state's 

rapidly growing populace seeks to avail itself of water-based recreational 

opportunities. The development of water and land law relating to public ~~~~ 
~~-~~ 

panic-Anglo elements, along with the general absence of public land, make 

comparisons with other jurisdictions difficult. 

Unlike Gulf coastal waters and beaches, there is no express statutory 

recognition of the right of public access to inland waters. However, a num-

ber of cases do recognize this right for a variety of purposes; but because 

most of the law turns on the unique fact situations of each case, it is im-

possible to develop generally applicable legal principles. The problems of 

determining navigability and stream bed ownership in the context of Texas' 

statutory definition are reviewed, as are the even more tenuous rights of 

public use of banks and shores of navigable waterways. 

Once public access is attained, numerous impediments such as fences, 

dams, etc., often confront the would-be recreationist. Such obstacles are 

illustrated and discussed, as are the spatial aspects of access sites. Fi-

nally, unsuccessful alternatives which might have solved some of the recur-

rent problems are examined. Short of currently unacceptable comprehensive 

legislation, there are few measures to help resolve the growing controversy 

between the recreation-seeking public and private landowners in Texas. 

KEY WORDS: Water Law, Water Rights, Public Access to Water, Navigability, 
Stream Beds, Public Use of Banks and Shores, Spatial Aspects of 
Public Access, Texas. 
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CHAPTER I 

INTRODUCTION 

Few areas of Texas water and property law are more poorly understood 

than those which relate to the issue of public access to the waters in 

Texas lakes and streams. There are a few general booklets and guides 

sible waterways in the state, but most are directed toward some very spe-

cific use such as canoeing. This report will be directed at any lawful 

• recreational use. Most recent studies of the recreational use of Texas 

public water resources nowhere address themselves to the basic issues of 

access, the law controlling public access to water and the spatial limi-

tat ions on points of access; or if they do, they merely give a short dis-

claimer that the problem is too complex for discussion. Neither have state 

agencies given the matter sufficient attention, and it is unrealistic for 

these agencies to undertake water resource and recreation planning studies 

without giving the most careful consideration to the institutional or legal 

constraints imposed by existing Texas water and property law. Surprising-

ly, these critical issues have never been comprehensively studied in Texas 

by legal scholars, resource management disciplines such as geography, nor 

by any of the resource management agencies of the state. Nevertheless, 

limited access to public water resources is becoming an increasingly seri-

ous problem in this state as the rapidly burgeoning population seeks to 

avail itself of these recreation opportunities. 

The recent significant surge in public demand for water-related recre-

ational opportunities was recognized in the report of the National Water 

1 
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1 Commission. There it was noted that: 

Many socioeconomic and technological changes in American life have 
combined to intensify national demand for recreation. Increasing 
productivity, resulting in more leisure time and income, combined 
with a growing population, stimulate recreation demand. In addition, 
increasing urbanization, greater transportation capabilities, higher 
levels of educational attainment, timesaving and laborsaving house
hold appliances, and an evolving lifestyle favoring outdoor recrea
tion all add to the growing demand for recreation. [77, p. 274J 

A recent study indicated that during 1968-1970, 43 percent of all outdoor 

recreation in Texas where rivers and streams total 80,000 miles in __ lo~tl,gJ:_h~ 

of Texas streams is expanding faster than in other states, having increased 

more than 9,000 percent in the ten-year period from 1965 to 1975, according 

to the Texas Parks and Wildlife Department, especially in such areas as the 

Texas Hill Country which are near large population centers. [115, p. l6CJ 

For example, this increased interest and activity is shown by the dra-

matic increase in canoeing on Texas streams in the past several years. 

Though river floating does not rank particularly high in relation to other 

outdoor activities when comparing total statewide participation, no other 

single outdoor activity has experienced such a precipitous increase over a 

similar period of time. [115, p. l6C; also see 85] A recent survey by the 

Texas Parks and Wildlife Department showed that from 1969 to 1976 the de-

mand for rental canoes rose approximately 6,000 percent on the more popular 

and accessible streams. The scenic Guadalupe River in the Hill Country ac-

counted for about two-thirds of this total, but portions of the Brazos and 

San Marcos rivers and the Rio Grande also were popular. Less than a decade 

ago river floating was described as minimal, uncongested and easily managed, 

but on the Guadalupe River in Comal County alone, it is estimated that 

1 An Annotated Bibliography on River Recreation [1] provides entry to a 
vast literature on this phenomenon. Problems and research opportunities in 
water-based recreation are discussed by Lime [6lJ. 
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100,000 day-trips will be made this year, compared to fewer than 5,000 just 

eight years ago. [45, p. 8J 

The impact of tourists attracted to the water recreation opportunities 

of Comal County is vividly described: 

On a good weekend, when the river and summer temperatures are high 
more than 100,000 visitors inundate Comal County (pop. 24,300), camp
ing shoulder to shoulder along the Guadalupe, gunning huge motor homes 
over the narrow winding road that intertwines with the river, and 
parking vans and pickups on the sparse right-of-way and adjacent pri
vate property. [45, p. 7] 

fits of the tourist influx are inescapable. The value of river recreation 

in Comal County amounts to more than $1 million per year with an average 

daily expenditure of $6.48 per person, spent in various sectors of the econ-

omy such as service stations, food stores, recreation, eating places, etc. 

It is estimated that nearly 700 jobs in the county are directly attributable 

to tourism. [45, pp. 7-8J 

Although fisherman, boaters, swimmers, campers and canoeists are all 

well aware of the potential for recreation on Texas lakes and streams, the 

demand for recreation often remains unsatisfied. This can be attributed 

primarily to limited access and the fact that waterways have not been devel-

oped for ready public use; to the fact that riparian landowners feel that 

their adjoining property will be jeopardized by large numbers of river us-

ers; and also, because there is considerable disagreement between landowners 

and recreationists over which waterways are public. [18, p. 1] For all 

these reasons, the underlying legal and geographic issues which relate to 

public access need to be thoroughly investigated to help clarify the rights 

and duties of the public and private property owners, and to attempt to 

measure the degree to which the public is perhaps being denied its lawful 

right to access. 

3 
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This research report examines the problems of public access to surface 

water in Texas in the context of existing water and property law and in rela

tion to the spatial characteristics of the resource. The more specific ob

jectives of this project and research report are: 

1) To review existing Texas land and water law relating to public access 

and to examine the institutional or legal constraints inherent in the law 

which have important effects on public use of the water, beds and banks of 

streams and lakes. 

2) To suggest: the most desirable modification or alternatives to the 

present legal system to help lessen the growing conflict between the recrea

tion seeking public and landowners on streams and lakes. 

3) To illustrate the problems the public faces in gaining access, and 

then the impediments to recreational use of public waters once access is ob

tained, using the example of representative Texas streams and lakes. 

4) To investigate the development of a classification system which 

would help identify public waters as being navigable, either in fact or by 

statute, and which are thus subject to public use. 

The methodology employed in this report involves the analysis of the 

impact of the legal and physical constraints on the opportunities for public 

access to, and use of, navigable streams and lakes. Both geographic and 

legal research techniques are utilized, then the findings developed by this 

dual-discipline research are further synthesized into this project comple

tion report. 

All too often, water-based recreation or water management studies un

dertaken by geographers and related disciplines fail to take proper account 

of the very important institutional or legal framework which controls the 

utilization of water resources, and which serves as an often invisible 
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absolute constraint on its management. Alternatively, studies of the legal 

aspects of these problems usually fail to properly consider the physical and 

spatial milieu where the laws must operate, and thus such studies are some-

times difficult to apply in practice. The resulting compartmentalization of 

information by separate disciplines is perhaps partially responsible for the 

fragmentation of information relating to the rights and problems of public 

access to water. Because this phase of Texas land and water law is so poor-

-- ~~~---- -- -- -

~-~--Subj ect, it is hoped that this dual-diseipiine research will serve to fill a 

significant void. Without doubt, the unsettled legal picture leads to many 

unnecessary conflicts between landowners along streams and lakes and members 

• of the public. Additionally, water resource and recreation administrators 

and planning agencies are hampered in their management and planning efforts 

by these legal uncertainties. 

Organization of the Report 

In the material which follows this brief introductory chapter, Chapter 

II summarizes the evolution and development of the relatively sparse water 

and property law which relates to the problem of public access. It deals 

with state ownership of surface waters and the rights which private individ-

uals may acquire in them, and examines the problem of maintaining minimum 

stream flows essential to water-based recreation. It discusses the recog-

nized rights of public access to surface waters for a number of navigational 

and recreational purposes. It also examines the crucial question of navi-

gability of lakes and streams, and the related question of stream bed owner-

ship, including the unusual problems associated with their determination in 

Texas. It explores the even less-settled issue of public use of banks and 

shores and the difficulties of trying to establish a well-defined boundary 
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between public and private ownership. Finally, it contrasts the notable dif-

ferences between rights of access to Gulf Coastal waters and inland waters. 

The author has attempted to discuss the law relating to public access in 

this and later chapters in layman's language so that it can be more readily 

understood by a wider circle of interested readers. 

Chapter III provides a very general survey of the problems of public 

access to water in other jurisdictions, many in notable contrast with Texas, 

and examine_s -some -emerging~~:r:~~~~~!l ____ tha .~~~fri ·Un:ftedS~at~~.····· 

Apparently there are less notable differences pertaining to recreational use 

of surface water between riparian and prior appropriation doctrine states 

than exist for consumptive water uses. It further examines relevant federal 

• legislation which might have some effect on public access to and recreation-

al use of water resources, especially the emerging National Wild and Scenic 

River system. Chapter IV continues the legal-geographic analysis of recog-

nized access sites, such as from public parks or highway rights-of-way, and 

once public access is achieved, the various impediments which the public can 

reasonably expect to encounter on most streams and some lakes. Numerous ex-

amples of the kinds of access points and impediments are given for purposes 

of illustration. 

Chapter V discusses some of the spatial aspects of public access, pri-

marily those which relate to the spacing of access points along streams. It 

also describes attempts to improve access to public waters in Texas, and sur-

veys the sources of information on access available to the recreation-seeking 

public. Opportunities for public access to lakes relate mostly to the type 

of agency managing the reservoir, in contrast to streams which are normally 

not under such management. Again, examples, illustrated by maps, are given 

which show varying degrees of accessibility. Chapter VI summarizes the 
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preceding chapters, discusses the conflicting views over the public access 

issue along with suggested measures for alleviating the problem, and lists 

the conclusions of this study. 

It must be admitted that this completion report is still by no means 

the definitive treatment of the problems of public access to water in Texas. 

Nevertheless, it is anticipated that it will provide a basic overview of the 

nature of these problems for the interested layman, either riparian 1 and own-

resource and recreation planne~s and administrators, and also to attorneys 

who might have occasion to deal with the problems of public access. This re-

port is not intended to serve as a forum for representing the views of any 

• particular interest group, either landowners on public waters or the recrea-

tion-seeking public, on such a highly controversial subject. It is intended 

to be as objective as possible a summation of the rights and duties of these 

conflicting interest groups. Finally, it is hoped that this publication 

will be of some assistance in clarifying and resolving the problems of public 

access to water, and that it will serve to point the way for more specific 

studies of the problem by Texas land and water resource agencies, or for 

scholars with funded research. 
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CHAPTER II 

PUBLIC ACCESS TO WATER AND THE LAWI 

State Ownership of Surface Water 

State ownership of surface waters in Texas was first asserted in the 

appropriation statutes of the 1880's and 1890's. P1:'ior ta this, h6Wev~rt 

doctrine. Riparian water rights continued to be recognized after the ini-

tiation of the appropriation system, so that Texas is one of several dual-

doctrine states, recognizing both doctrines. The riparian doctrine was 

first introduced into Texas over 200 years ago during the Spanish settle-

ment of San Antonio. Spanish legal principles and practices relating to 

water were continued essentially unchanged by the Mexican government after 

1821, and later by the Republic of Texas until 1840. Because extensive 

tracts of land were granted by the Spanish and Mexican governments in Texas, 

any water rights associated with them must continue as an important element 

of Texas water law. Approximately 120 million of the 173 million acres of 

lAmong helpful guides to the literature on water law are Jacobstein's 
and Mersky's bibliographies [48; 49; 50}. The most comprehensive single 
source on Texas water law is Hutchins' The Texas Law of Water Rights [46], 
which is now somewhat dated. Other useful general materials are found in 
the section on "Waters" in Vol. 60, Texas Jurisprudence 2d, a legal ency
clopedia, and in Laws and Programs Pertaining to Water and Related Land 
Resources [126]. Most statute law concerning water is codified in the 
relatively new Texas Water Code [125}. In addition to the judicial opin
ions in the cited cases, especially helpful materials on particular aspects 
of the problems discussed in this report are Biggs [5J, Hawkins [42], 
McKnight [64; 65J, Roberts [87J, Stiles [101], and Texas Jurisprudence 2d 
[4; 136J, as are cwo very succinct summaries [123; 138] of Texas law per
taining to public access. Much of the information for the first cwo sec
tions of this chapter was derived from the author's unpublished Ph.D. dis
sertation [107], and thus is largely undocumented. 

8 
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present-day Texas were originally encompassed in Hispanic grants, the Mexi

can government alone granting about 100 million acres during the period be

tween 1821 and 1836. Though many of the grants were not perfected, title 

to over 26 million acres, about one-seventh of the area of Texas, can be 

traced to them, much of this land located on the coastal plain and in the 

Rio Grande Valley [32, pp. 27-28]. It was once generally accepted by Texas 

courts, water agencies, and affected landowners, that lands granted by 

Spain and Mexico carried comprenensi ve riparian ri&~ts~i1J!'duding ~the-i.1Il

plied right to use streams for irrigation. Not until 1962 was it decided 

in Valmont Plantations v. Texas [132], that rights to water for irrigation 

and other major consumptive uses did not accrue from these grants unless 

expressly mentioned. The few specific grants of irrigation rights were 

made in the vicinity of San Antonio and El Paso. Though riparians on his

panic grants have some rights, among them the right to use streams for nav

igation and fishing, their rights are much more restricted than those of 

later riparians. Lands granted by the Republic of Texas between 1836 and 

1840 are also controlled by Hispanic law and carry the same limited ripari

an water rights as prior grants. 

More extensive riparian rights attach to all lands granted by the Re

public of Texas and the state between 1840 and the Appropriation Acts of 

1889 and 1895, a period of time when vast acreages of Texas land passed from 

the government into private hands. In 1840, the Republic of Texas adopted 

the common law of England as the rule of law, thus acquiring the English 

riparian doctrine. The courts, in a series of decisions adjusting to envi

ronmental realities, modified the original doctrine giving riparian land

owners the rights to make reasonable use of streams for irrigation and other 

extensive and consumptive uses. It was popularly assumed in Texas during 

9 
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the nineteenth century that riparians could use as much water as they needed 

for almost any purpose. 

As early as 1872 the Texas Supreme Court pointed out the unsuitability 

of the riparian doctrine for the arid and semi-arid portions of the state, 

and suggested legislation to institute the appropriation doctrine, which was 

rapidly surplanting the riparian doctrine in other Western states. Even 

earlier, a number of special laws gave canal companies and individuals the 

right to use specific quantities of surface water for a limited ~~r~of 

years. However, it was not until near the turn of the century that-the 

state formally adopted the prior appropriation system. One reason for the 

riparian system's persistence was that Texas, upon annexation as a state in 

1845, retained its public lands and thus was not influenced by federal law 

and the federal landownership system which was so important in shaping the 

early development of the appropriation doctrine in California and elsewhere 

in the west. Following the appropriation act of 1895, land acquired from 

the state has no longer carried riparian water rights. Instead, individuals 

must obtain water rights from the state through established statutory proce-

dures. The superior position of pre-existing riparian water rights has uni-

formly been recognized by all appropriation statutes. 

Both appropriation statutes declared unappropriated waters to be public 

property. The 1895 act separated storm and flood waters from the ordinary 

flow and underflow, and treated the former as appropriative to which ripar-

ian rights did not attach. It authorized diversion of the ordinary flow and 

underflow only to the extent that riparian rights were not affected. 

Under the 1889 act the purposes for which appropriations could be made 

were irrigation, domestic, and other beneficial uses. The 1895 act listed 

irrigation, mining, milling, and the construction of waterworks for cities 

or towns, and stockraising as authorized purposes. 
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Between 1895 and 1913 a landowner could appropriate water merely by 

filing a sworn statement and map with his county clerk describing his water 

diversion. It is not surprising that under this loosely-administered sys-

tem water rights claims often overlapped, described unrealistically large 

irrigated acreages, or claimed more water than the stream could possibly 

produce. They are called "certified filings" because after 1913 the state 

recognized and recorded certified copies of these early diversions, result-

ing in almost 1,000 filings. 

In 1904, the Texas Constitution was amended (Tex. Const., Art. XVI, 

Sec. 59a), stating: 

It is the right and duty of the state to develop and conserve its 
water resources for the purpose of irrigation, navigation and the 
development of hydroelectric power. 

Pursuant to this mandate, the legislature in 1913 established a new permit 

procedure for acquiring appropriative rights. Applications for permits were 

placed under the jurisdiction of the newly formed Board of Water Engineers. 

Public or appropriable water, title to which had not already passed from the 

state, was declared to be the property of the state. Public waters were de-

fined as: 

The unappropriated waters of the ordinary flow and underflow and tides 
of every flowing river or natural stream, of all lakes, bays or arms 
of the Gulf of Mexico, collections of still water and of the storm 
flow or rain waters of every river or natural stream, canyon, ravine, 
depression or watershed, within the State of Tex4s, the title to which 
has not already passed from the State, are hereby declared to be the 
property of the State, and the right to use thereof may be acquired by 
appropriation in the manner and for the uses and purposes hereinafter 
provided. 

This provision is now codified as Section 5.02la of the Texas Water Code 

[125], and these waters are "Held in trust for the benefit of the people," 

thus establishing a general right of public use. In State v. Bradford [98] 

the Texas Supreme Court declared that this reservation of waters to public 

11 
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use implies all rights necessary for their full use and enjoyment, and that 

the reservation must be liberally construed [5, pp. 576-77J. 

Private Rights in Surface Water 

The principal private rights in water are riparian rights, which arise 

out of the ownership of land abutting on water, and rights acquired by vir-

tue of the appropriation acts. [136, p. 341] As noted in the previous sec-

tion, private appropriative rights may be acquired to ~ public waters. 

Both.earlier riparian rigb:t~_.~.later.ap:pr&pr1at±vt:r·!'lgnfs·are-oniYa-·-···· 
---~~-~--- -~-- - >~-- -----

right of use. The purposes for which appropriations can be made are spec i-

fied by statute (Texas Water Code, Sec. 5.023) [125J and include: 

a. 1) Domestic and municipal uses 

2) Industrial uses 

3) Irrigation 

4) Mining and recovery of minerals 

5) Hydroelectric 

6) Navigation 

7) Recreation and pleasure 

8) Stock raising 

9) Public parks 

10) Game preserves; and 

b. Any other beneficial use 

In 1931, the act was amended to establish priorities of water use between two 

applicants from the same source (Texas Water Code, Sec. 5.024) [125]. The 

purposes for which appropriations can now be made are, in order of priority: 

1) Domestic and municipal uses 

2) Water to be used in processes designed to convert materials of lower 

order value into forms having greater usability and commercial value 

1: 



3) Irrigation 

4) Mining and recovery of minerals 

5) Hydroelectric power 

6) Navigation 

7) Recreation and pleasure 

8) Other beneficial uses 

It should be noted that these priorities concern only pending applications 

standing permits for lower priority uses. 

Though under the provisions of Sect. 5.023 of the Texas Water Code [125] 

listed above, public water may be appropriated, stored, or diverted for navi-

• gation, recreation and public parks, it is obvious that the acquisition of 

private rights in water for recreation has a rather low priority in the hier-

archy of Texas water rights, and until recent years very few water rights 

have been acquired for these purposes. It has been observed that the treat-

ment of recreation in states which have a statutory system of water use pref-

erences may vary with the relative economic importance of the tourist indus-

try to the state; thus, recreational use has a higher status in Florida than 

in Texas. [72, pp. 755-56] Nowhere in the Water Code is there any direct 

recognition of public rights in regard to the recreational use of public wa-

ters. Biggs points out that " ... this omission is noteworthy and indicates 

that the public has no single statutory source from which to determine their 

rights." [5, p. 581] 

Maintenance of Minimum Streamflow 

The need for maintaining minimum streamflow for recreation and for pro-

tection of fish and wildlife resources has only recently come to the atten-

tion of recreation planners and managers and wildlife management agencies. 

Z£b 
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Methods have been devised for calculating stream flow requirements for water-

dependent activities such as swimming and boating. [91J Those persons con-

cerned with river management and planning must contend with water already 

appropriated as a part of the existing water rights situation. Of even more 

concern are future appropriations and unquantified or excessive appropriations. 

It is noted that the effects on over-appropriated streams may be mitigated if 

state or federal law provides minimum flow requirements, or provides that the 

creadi>t1 of the system un4~t:' __ whiclLthe-r~v.r~manager--operaras- (!onsfitiitesa 
- -----~-~~~-- -~---~----

reservation of the necessary water. [93} In Texas, though these issues have 

been discussed in the legal literature, only recently have they become of ma-

jor concern to state water agencies. [51; 69, pp. 25-28] 

The Texas Parks and Wildlife Department, concerned with protecting the 

state's fish and wildlife, has recently decided that stream flow during 

droughts and inflow into coastal bays and estuaries is being threatened by 

upstream water rights applications. In January, 1977, the Department, repre-

sented by the Attorney General, filed a claim for water rights for fish and 

wildlife as a part of the adjudication of water rights in the Medina River 

sub-basin of the San Antonio River basin. The claim was based on several al-

ternative theories: 

The claim of rights asserted herein is premised upon the doctrines that 
the state's fish and wildlife resources are significant and important 
natural resources, and that the fiduciary duty of the Texas Water Rights 
Commission to conserve and manage the beneficial utilization of the 
state's water resources requires said Commission to recognize its role as 
co-trustee with the Texas Parks and Wildlife Department to protect and 
conserve the state's fish and wildlife resources in the Commission's al
location of water rights and recognition of claims thereto. 

Alternatively, the Department claims that flow sufficient to satisfy the 
requirements of fish and wildlife is implicitly reserved within the 
'normal flow' as defined by Motl v. Boyd, and such flow is not available 
for appropriation as it exceeds the requirements of fish and wildlife. 

The Department, further and alternatively, claims that the state has ri
parian rights of assured flows of fresh waters within its watercourses 
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which are resonably adequate to support the state's fish and wild
life resources and maintain stable ecosystems. [73, p. 3] 

Though denied, it was reported that these efforts were discouraged by pres-

sure from lawmakers. [128d, p. 3] Later, the Department eventually decided 

not to actively enter adjudication proceedings seeking water rights to main-

tain adequate flows in state streams. (128e, p. 2) There was already some 

question about claims in river basins where adjudication had been completed. 

It was contended, however, that the state was attempting to mainta~n~atet 
-~- ----

----~~~ 

. for .--h1&t(tr-ie---mre;-aruI-t1iu~s-It-was not necessary to file a claim; and on 

the Rio Grande, it was believed that the federal government could step in 

and require action because it is subject to international and interstate 

agreements. [128d, pp. 3-4] 

Recognition of Public Right of Access 

Though most streams and lakes are in fact used for the navigational and 

recreational needs of the public, it must be recognized at the outset that 

there is no express statutory authority granting the general public the 

right of access to the inland surface waters of Texas. [Supra, p. 13] Nev-

ertheless, despite the absence of statutory authority, there is a substan-

tial number of court cases dealing with various aspects of questions per-

taining to the public's right of unimpeded travel on state-owned waters, and 

the right to make use of the banks and shores of streams and lakes. 

However, the status of the law of public access developed in these 

court opinions is not at all clear and is sometimes confusing and difficult 

to understand, especially for the lay public, for a number of reasons: 

1) First, each case involves a unique set of circumstances which are 

usually peculiar to the tracts of land where public rights of access are in 

dispute. Thus, the outcome of any case probably will not find ready appli-

cation to other disputes and other situations. In this regard it is impor-
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tant to know when grants of land passed from the sovereign into private 

hands, the nature of the surface water in dispute, and the nature of the at

tempted public use. 

2) A great deal of the law relied on to establish public access rights 

does not involve a direct holding by the courts. Much of it is "dicta," 

which is merely an expression of the court's views on matters which are not 

really central to the issues resolved in the opinion, and are of less legal 

persuasiveness~ Also, e-ven less weighty statements of~J,.~<i~LSJlch~asatroruey 

general's opinions must sometimes be relied on. 

3) Finally, much of the law pertaining to public access developed in 

the late 19th and early 20th centuries. Since then the courts have gener

ally become less protective of private rights and economic interests, and 

more supportive of public rights. Because there are few post-World War II 

cases on access issues, and none which involves the central issue of public 

access rights to Texas lakes and streams, it is difficult to predict the 

course of future decisions in protecting and/or expanding public rights, 

especially as they relate to water-based recreation. [123, p. 41; 138, p. 9] 

For all these reasons, it is particularly difficult to establish con

crete rules and to define general principles of law with which the general 

public, riparian property owners and resource management agencies are famil

iar and which can be applied to the solution of problems in practical situa

tions. 

Purposes for Which Public Waters Can be Used and Access Obtained 

Individual members of the general public have more or less well-defined 

rights to use publicly-owned waters for a number of purposes. The most 

widely-recognized purpose is for navigation--and related recreational activ

ities such as boating, canoeing, rafting and floating. Other often-recog

nized purposes of public access, not connected with navigation and all having 
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a recreation connotation, are for fishing, hunting, bathing, picnicking and 

camping on the waters, and banks and shores below the line where private 

ownership begins. [102, p. 198] 

Most uses other than for navigation are fairly recent additions to the 

law. Stone notes that until recently, the public made little demand for 

the use of inland waters, other than for navigation and to a lesser extent 

for fishing. During development of the common law in England, the g~neral 

puhl-ic had neither tlie~J~~isure~~time~~i:he morray ~oaEtempt~Hany ol:ner sub-
-~-~ ~ --------- ----- ------ ~ ~--.~ ~ 

stantial uses of inland waters. Also, at the time when the United States 

was developing its laws concerning inland waters, a broad public demand for 

their use was still not evident, and until the modern era, there has been 

little occasion for the law to consider public uses other than navigation. 

[102, p. 203] 

With reference to use of Texas' public waters, Texas Jurisprudence 2d 

emphatically states, "Navigable waterways .. are the property of the 

state, and all members of the public have certain rights therein, such as 

the right of navigation, fishery, and the right to hunt and camp along the 

shore below the line at which private ownership begins," [136, pp. 339-407] 

citing a 1917 Court of Civil Appeals opinion, Dincans v. Keeran [27], which 

is normally classed as dicta. 

Navigation and Boating. With respect to inland navigable waters such 

as lakes and streams, the basic public right of navigation is generally 

recognized in this country. This may include the right to pass over and use 

the land for anchoring, poling a vessel, and other purposes incidental to 

navigation. (102, p. 198] 

In Texas, the lawful right of the public to travel along the navigable 

waters of the state is settled beyond dispute. [123, pp. 41-42; 138, p. 9J 

l~ 
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As early as 1863 the Texas Supreme Court, in Selman v. Wolfe [92], held 

that the navigable streams exclusively within the state are to be consid-

ered as public highways, and made this policy statement: 

It is the settled policy and cherished object of this state to guard 
its navigable streams from obstruction and to secure and improve 
them as common highways of trade and travel for such of its citizens 
as might wish to use them for this purpose. [92, p. 71] 

The fact that the commercial purposes mentioned in Selman v. Wolfe, trade 

and travel, are sometimes accorded a hi&-h~r stat--us thanlilC>l;t~recreatiorta:l~ 

~_~ __ !lses _by-~-GUt'ts ~i:nofner~~furisdictions has caused some authorities to ques-

tion the ruling's applicability to public recreational pursuits in Texas. 

However, other authorities believe it can be inferred from existing case 

law that Texas courts would probably be receptive to the argument that 

recreational use itself is evidence of navigability and of equal impor-

tance to commercial use. [123, pp. 41-42; 138, p. 9] As will be shown in 

subsequent sections, a much more difficult problem is the determination of 

navigability of the lake or stream in question. 

Fishing. There are a number of statutory provisions and significant 

cases which deal with the right to fish in public waters going far beyond 

the data of Dincans v. Keeran [27]. Regarding the ownership of fish in 

public waters, a statute (Tex Civ Stat, Ann., Art. 4026) provides that all 

fish and other aquatic animal life contained in the fresh water rivers, 

creeks, and streams, and in lakes and sloughs subject to overflow from 

rivers or other streams, are the property of the state. [46, p. 95] It 

was further established in Stephensen v. Wood .. [1001, that no person has 

any vested property right in fish in the public streams and coastal waters 

of Texas. [46, p. 95] 

Under the English common law, the owners of land along navigable 

streams above tidewater had the exclusive right to fish there. However, 
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this rule is not applicable in Texas in determining the right to fish in 

navigable streams, and has been specifically rejected. [136, p. 495; 123, 

p. 42; 138, p. 9] In Diversion Lake Club v. Heath [31], an important case 

where the Texas Supreme Court passed on several issues relating to the 

right to fish in navigable waters, it was held that: 

The general rule is well established by the authorities that the right 
to fish in a stream, whether belonging to the public in common or ex
clusively to the owners of the land bordering the stream, is determined 
by the ownership of the bed. [31, p. 443] 

~~~~----

T'lle urutSt.tal que:stion-re-go-1\reainttlls- case was stated as follows: 

Do the public have the right to fish in a lake created by the lawful 
construction of a dam across a river not navigable in fact, but de
clared navigable by statute, or does the exclusive right to fish in 
such a lake belong to one who owns both the bed of the lake, except 
that part of same which was originally the bed of the river, and the 
land bordering the lake on both sides? [31, p. 442] 

In this case the court held that the public who gained lawful access to the 

lake had the right to fish in its waters not only above what was the bed of 

the navigable river, but also above parts of the lakebed that were private-

ly-owned. The water in the lake, regardless of the ownership of the bed, 

was still public water, and the permit to appropriate water gave no title 

to the water nor to the fish in it, and gave no exclusive right to take 

fish from"the lake. It was determined that the owner had no right to in-

terfere with the public in using the river for navigation, fishing, and 

other lawful purposes, other than necessary interference in constructing 

and maintaining the dam and diversion works in a reasonable manner. [46, 

p. 97; also see 66] 

Thus, for fishing purposes the public may use the beds of navigable 

streams and their banks up to the line which divides public ownership from 

that of the adjoining riparian landowner. [46, p. 97] Nevertheless, it is 

also well settled that the public has no right to go beyond this dividing 
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line onto private property without the consent of the landowner. As previ-

ously noted, since all fish in fresh water streams, lakes and sloughs sub-

ject to overflow are public property, the state has the right to regulate 

such waters and their beds and the taking of fish therefrom. However, that 

this does not expand the public right of access was determined in Taylor 

Fishing Club v. Hammett [106], where the Court of Civil Appeals stated: 

The • • . rule . . • is merely for the purpose of protecting the fish 
in order to prevent a depletion of the supply thereof. It was never 
intended that ther~bl_ ~_s_t~~J.lg~r_~hould-ruwe -a-Fight-to---en:"Cerlipon~th-e 
pr1viit-eproperty of another for the purpose of catching fish, although 
the fish until caught belong to the public. [106, p. 130] 

And, in the aforementioned Diversion Lake Club v. Heath, it was the court's 

opinion that the public had no right to use the banks of the lake which lay 

beyond the original banks of the river and were thus the property of the 

riparian landowner. So far as the surrounding privately-owned land was 

concerned, the question is controlled by the statute (Tex Penal Code, Art. 

1377) which prohibits entry upon the enclosed land of another, without his 

consent, for the purpose of fishing in a lake or stream. [46, p. 97] 

In addition to the general principles discussed above, which recog-

nize the right of the public to fish in Texas lakes and streams, the spec-

ific regulation of particular fishing activities is controlled by the 

Texas Parks and Wildlife Department under authority of the Uniform Wild-

life Regulatory Act (Chap. 61, Texas Parks and Wildlife Code), and the num-

erous special laws pertaining to specific counties and local areas. [116] 

Hunting. There is the dicta in Dincans v. Keeran [27], where the 

court specifically mentioned hunting as one of the reasonable uses of the 

navigable waters and shore lines of the state, below the line at which pri-

vate ownership begins. [123, p. 41] However, the use of inland waters for 

hunting must be considered to be of minor consequence compared to boating 
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and fishing. The very nature of hunting makes it very difficult to shoot 

and recover land game animals within the spatial confines of the publicly-

owned bed and banks of streams, and the problem of trying to locate the 

dividing line between public and private ownership, as will be pointed out 

later, magnifies the problem still further. Probably the major exercise of 

the right pertains to the taking of waterfowl on publicly-owned lakes and 

streams. 

those previously mentioned. Hunting in Texas is controlled by the Texas 

Parks and Wildlife Department under the terms of the Uniform Wildlife Regu-

latory Act (Chap. 61, Texas Parks and Wildlife Code). [116J This act ap-

plies to all of Texas' 254 counties, but there are also numerous other 

special laws and regulations which apply to particular regions, locales or 

counties. Under the act, the Parks and Wildlife Department is given author-

ity to issue proclamations for application to certain parts of the state, 

though there is a procedure whereby these proclamations can be disapproved 

by the Commissioner's Courts of affected counties (Sec. 61.202, Texas Parks 

and Wildlife Code). [116] 

Recently, an interesting case arose concerning the attempted regulation 

of hunting in publicly-owned river beds in three South Texas counties. Tri 

County Citizens Rights Organization v. Johnson [131], was a suit to prevent 

the Department from enforcing provisions of a proclamation, issued under the 

Uniform Wildlife Regulatory Act and published in September, 1971, declaring 

no open hunting season on game animals and birds, as follows: 

There is no open season on game animals, game birds, or fur-bearing 
animals on State game preserves, statutory wildlife sanctuaries, United 
States wildlife sanctuaries, within the corporate limits of any city, 
on public roads and highways or rights-of-way of such public roads and 
highways, and in State-owned river beds in Uvalde, Dimmit and Zavala 
Counties including, but not limited to, the Nueces and Frio Rivers .. 
. . [Emphasis added; 131, p. 228] 

... 
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The proclamation was upheld in the above case, and continues in effect de-

spite the fact that it was reported Just last year that the Commissioner's 

Court in Zavala County had gone on record in opposition to the hunting ban. 

It should be readily apparent from the above discussion that the com-

plexity of laws and proclamations regulating hunting over the state and the 

varied ways in which these regulations are applied from time to time and 

place to place make general statements of the law regarding hunting very 

of the public should check very carefully with Parks and Wildlife officials 

for information on all local regulations before trying to pursue any hunt-

ing activity on the streams and lakes of Texas . 

Camping and Other Public Rights of Use. Camping is another of the 

reasonable uses of Texas' public streams and shorelines referred to in the 

dicta of Dincans v. Keeran [27J, the case which probably spells out per-

mitted public uses in the broadest terms of any reported case in Texas. 

However, this is a particularly difficult public right to discuss in de-

tail. One might easily surmise from reading John Graves' Goodbye to a 

River, his classic story of a canoe journey down the Brazos River, that 

camping on any sand or gravel bar or river island is permissible: 

I pulled onto a sand bar below a narrow flat that lay between 
the river and a mountain . I set up the little tent under a 
twisted mesquite, threw my bed roll into it, chopped dead limbs into 
firewood, and finally carried up the other things from the boat. [39, 
p. l5} 

In the summer or a drouthy fall, when the river is low and you know 
it is going to stay that way, you can camp on low bars almost beside 
the boat and can reduce lifting and staggering and sliding to a min
imum, but not with the big water running and two-foot rises and 
falls commonplace. [39, p. 42] 

In actuality, however, the public right to use sand or gravel bars and is-

lands encountered in rivers for camping and day use is a much more complex 
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question. The law recognizes several different kinds of land area in 

streams and lakes, and whether or not these land areas are public or pri-

vate property is related to the question of streambed ownership, which will 

be discussed later. In City of Victoria v. Schott [16], it was determined 

• that islands arising from the state-owned bed of a navigable stream were 

the property of the state. However, the case failed to indicate whether 

riparian grants in the vicinity were subject to Hispanic civil law ort:h~ 

panLc as will be noted 1n a later section. [64, p. 379; 87, p. 308] Thus, 

it is virtually impossible to give a simple rule that has universal appli-

• cation to all situations which might be encountered on Texas streams • 

Because of steep stream gradients in some of the more scenic and pop-

u1ar streams for canoeing and floating, such as the Upper Guadalupe River, 

finding suitable camping areas can present a problem because there are few 

sand and gravel bars which lend themselves to camping and day use. [117, 

p. l19J In addition, as alluded to by Graves, there is the ever-present 

danger of the water rising rapidly and unexpectedly from flooding or from 

water released downstream below major reservoirs. The natural, common-

sense cautionary factors, in addition to the numerous legal uncertainties, 

make the use of bars and islands in rivers for camping and other prolonged 

uses a rather risky venture. 

Within the scope of public rights sometimes recognized in other juris-

dictions are such activities as picnicking and bathing. [102, p. 198] 

Though these uses have not been specifically recognized or mentioned in the 

reported Texas cases, nevertheless, it would seem that they are implicit in 

some of the broader activities already discussed, particularly boating, 

fishing, and camping. Thus, in all likelihood, these uses are also permis-
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sible on Texas streams and lakes, and on the sand or gravel bars and islands 

in them. 

Navigability and Stream Bed Ownership 

As previously stated, the right of public access to the navigable waters 

of Texas turns on the critical question of stream bed ownership. The rather 

nebulous legalities of this situation have been broadly summarized as follows: 

Although the public's ownership of the water itself isne"eLquestioned, 
use of and access to th~t_ water may depend on wh~the:r the lanti--umter- Ot' -- -
around 't:hat~~teiis-~Mie-~vr1:Vafe~--H ff is public_(generally-

-~~~-------speald.ng-,--the larger, navigable bodies of water), the public can use it. 
If it is private, the weight of legal authority holds that the public 
cannot fish or boat there •••• [Also,] it is difficult to ascertain 
where a public stream bed ends and a private bank or shore begins. 
There is no easy formula for determining the width of a publicly-owned 
river bed. • • • Since most lands adjacent to Texas rivers are privately 

.. owned, the river recreationist must be very cautious not to infringe up
on the rights of those landowners. [88, p. 19J 

Figure 1 illustrates views of two Texas streams, one a narrow flowing 

river which might or might not be deemed navigable, and thus, subject to 

public use; the other, a broad, almost dry stream bed which might well meet 

the test of navigability. As these pictures illustrate, there is no way 

for the public to easily ascertain whether or not a particular stream meets 

the test of navigability and is open to public use. 

In historical perspective early Roman water law, the source of the com-

mon and civil law, has been subjected to different constructions: 

1) Under one view, the public interest attaches only to water in streams 

and the right to use it. This construction was adopted in England; and thus, 

under the common law the sovereign retained title to stream beds only within 

tidewater limits. 

2) Hispanic civil law jurisdictions adopted the opposing view that own-

ership of river beds was reserved to the sovereign, resulting in the beds of 

streams being publicly-owned. (87, pp. 299-300J 



Figure 1. ARE THESE STREAMS NAVIGABLE??? 
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The English tidewater test of navigability was rejected in the United 

States. Instead a test of navigability in fact was adopted, so that all 

coastal and inland waters are subject to public use if they are capable of 

supporting navigation. Federal court decisions establish the legal test of 

navigability for state ownership; then each state may declare its own legal 

test of navigability for the purpose of establishing the public trust and 

rights of public use of waters. [77, p. 274] 

Most stat:es tT~~ ~~a:Cl:()p.te(Ltests-f,or~ navtgabtt:t.ey for inland waters akin 

to the federal t~st, but Stone discusses a number of variations developed 

by the states to expand the relatively narrow federal definition of commer-

cial navigability. [102, pp. 210-11, 216, 271] Case law on the subject of 

public access has not developed rapidly in this country for reasons ex-

plained in the report of the National Water Commission: 

Many of the legal questions relating to navigability and the public 
trust are extremely complicated and must be resolved by the judiciary. 
It is this very complexity and uncertainty which have caused the 
states to be hesitant about moving forward to resolve questions of 
public access and use of many waters which have a high value for that 
purpose. [77, p. 275] 

Texas is among a decided minority of jurisdictions which have adopted inde-

pendent statutory standards for navigability. [5, pp. 577-78] 

In Texas, there are also important differences in stream bed owner-

ship, which ultimately depend on when the land was granted to private indi-

viduals by the sovereign. Because about one-seventh of the total area of 

the state of Texas came originally from Hispanic land grants and grants by 

the Republic of Texas before 1840, the ownership question is particularly 

important in Texas. Only about two percent of the state's land remains in 

public ownership. Nevertheless, of the total publicly-owned land remaining, 

approximately one-fifth is comprised of river bed acreage, and most of the 

legally navigable watercourses of the state are public property. [117, p. 8] 
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Hawkins has observed that the source of title to river beds in Texas is 

unlike that of the original thirteen states of the Union and the remaining 

states. Texas, upon its admission to the Union, reserved the title to the 

soil of the beds of streams as well as the public domain, and its sovereign-

ty and boundaries have been recognized and settled by a series of subsequent 

treaties, agreements and litigation. (42] He argued that the trust doctrine 

alone would generally prevent passage of title to river beds iIlt(Lprivate 

disposing of public lands in Texas provided by general statute for the res-

ervation of title to river beds. Thus, due to the combined effects of the 

trust doctrine and statutory reservations, the title to most river beds in 

Texas remains in the state. Only express language to the contrary can suf-

fice to evidence the intent to grant exclusive private privileges and rights 

to land held for the common use and benefit of the public. [42, pp. 493-96] 

Hawkins also noted the problems arising from the fact that boundaries 

of Texas river beds have not been more accurately determined and defined: 

It is unfortunate that the issue has not long ago been settled in view 
of the fact that practically all riparian lands are now held in private 
ownership. A court decision at this late date determining what soil is 
river bed affects many hundred miles of boundary between publicly and 
privately owned land. . . . Ten of the thirteen principal rivers of 
Texas have an aggregate length of 4153 miles, or 8306 miles of such 
boundary. [42, p. 500] 

However, it is difficult to establish a stationary and unchanging di-

viding line between public and private land,/because rivers and their bound-

aries are constantly changing; thus, the law must provide rules pertaining 

to the effect of such changes on land titles. Roberts lists several cate-

gories of natural or man-induced changes: 

. . • 1) accretion, a build up or extension of riparian lands reSUlting 
from deposits of alluvium; 2) reliction, an extension of riparian lands 
resulting from a recession of the water; 3) erosion, the washing away 
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of riparian land (erosion is often accompanied by reliction since the 
flow of water tends to move into the space previously occupied by the 
eroded bank, thereby leaving bare some land on the opposite bank); and 
4) avulsion, a sudden break through of the stream into a new channel 
often across the neck of a horse shoe bend. [Numbers added for clarity; 
87, p. 3181 

Where these processes result in alteration of the boundaries between public 

and private land, problems arise. Early Texas cases developed appropriate 

rules of law to govern such changes without distinguishing between Spanish 

and Mexican grants and later grants by the RgFuhlic and 5tateaf1:e1:'tlliL~~ __ ~~-
-~~~~--"-~~--~~-~--~--~-~~~-~< ~ ~~-~~~~ ~ 

ian grants and the state-owned stream bed do not remain fixed but follow the 

changing boundaries of the river as accretion, reliction, erosion and avul-

sion occur. 

Stream Bed Ownership Under Civil Law. The law in effect at the time a 

land grant was made is applicable in determining the ownership of beds, 

banks, and shores of navigable waters included in the grant. Thus, the laws 

of Spain and Mexico in effect when Hispanic grants were made and later by 

the Republic of Texas, until the common law was adopted as the rule of deci-

sion in Texas in 1840, determine the rights of landholders under such ti-

tIes. [4, p. 577] 

Under Spanish and Mexican law, the sovereign was the owner of the beds 

of all perennial streams in what is now Texas, whether navigable or not. 

Although the sovereign could grant the beds of perennial streams to indi-

viduals, and apparently did in a few instances, it is not presumed to have 

done so, unless there is clear and unmistakable evidence that this was its 

intention. Therefore, for grants made by the Republic while Spanish and 

Mexican law was the controlling law in Texas, as well as grants made by the 

Spanish and Mexican governments, it seems that the riparian landowner's ti-

tIe extends only to the edge of the water of a perennial stream, the state 
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retaining title to the bed. [4, pp. 583-84] (See Figure 2). 

Thus, prior to 1837, private ownership of the beds of streams contained 

in or adjacent to Spanish and Mexican grants depended not on navigability, 

but upon whether the stream was classed as "perennial" or "torrentia1." A 

perennial stream is generallY considered to be one which flows all or most 

of the year except in times of drought, and the beds of perennial streams 

arecowned by the state. A torrential stream such as a gully or other chan

nel which usually does net carry 't<T~t~J:ancLwh;t(!h~~flows--on:ly~for 'short. p~i:" 
- ~-~-~ ~~- ------ ~~-- --

ods after heavy rainfall was considered to be privately-owned, as estab-

lished in McCurdy v. Morgan [63]. [87, p. 300; 102, pp. 259, 262, 272; 123, 

p. 41; 138, p. 9] 

McKnight has painstakingly reviewed the evolution of Texas court deci-

sions interpreting the Partidas, a compilation of Spanish and Mexican land 

and water law. [64; 65] In 1927 the very important case of State v. Grub-

stake Investment Assn. [99J reached the Texas Supreme Court. At issue was 

the ownership of the bed of the Frio River, a perennial stream, pursuant to 

an 1835 grant by the Mexican state of Coahuila and Texas. The state 

claimed title to the river bed as successor to the former sovereign; the 

riparian landowners claimed ownership of the bed to the middle of the 

stream, the common law rule. [64, p. 376] 

The controversy centered around the construction of two provisions of 

the Mexican law; one providing that the river is the public domain and es-

tablishing rules for change of ownership if the river changes course; the 

other providing that if islands arise in the river, they belong to the ri-

parian landowners in proportion to their adjacent estates. The logical in-

consistency of the laws was under attack, and it was argued that if islands 

arising from the river bed vest in the riparians, should not the river bed 
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Figure 2. OWNERSHIP OF STREAM BEDS: CIVIL LAW AND COMMON LAW 
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itself be considered their property as well? [64, p. 376] In deciding the 

case in favor of the state, the Court made a subtle distinction: 

. . . it should not be presumed that the text was formulated when it 
answered no need ..•. If the riparian proprietors actually owned the 
river beds, the islands or portions thereof within such beds would 
necessarily belong to such proprietors. Construing Law 27 as designed 
to operate by means of future grants effective when the islands appear, 
it both harmonizes with our interpretation of the other laws and accom
plishes a just result. [99, p. 204] 

The result of this case and the court's interpretation of the Partidas has 

To this point, all Texas cases examining ownership of stream beds un-

der Hispanic law have involved situations where the stream in question was 

perennial or where torrential streams were included within the bounds of a 

grant, with no case involving a grant bordering a torrential stream. [87, 

p. 303] Roberts has summarized the rules developed by the cases relating 

to Spanish, Mexican and Republic of Texas land grants prior to 1837 as fol-

lows: 

1) If the bed of a stream is within the grant and the stream is per
ennial, title to the stream bed was retained by the sovereign. 

2) If the stream bed is within the grant and the stream is not peren
nial, title to the streambed passed with the grant. 

3) If the Mexican or Spanish grant borders on the stream bed and the 
stream is perennial, title to the stream bed was retained by the sovereign. 

4) If the grant runs to the margin of the stream and the stream is 
non-perennial or "torrential," the riparian owner will take to the middle 
of the stream. However, •• there is no direct authority on this point. 
[87, p. 304] 

After the Republic of Texas gained its independence in 1836, Hispanic 

civil law continued to be applied until the adoption of the common law in 

1840. [4, p. 577] In 1837, the Congress of the Republic, in an attempt to 

adapt and extend the prevailing Hispanic law, modified the civil law re-

lating to the ownership of stream beds by passing an act relating to sur-

veys of land lying along navigable watercourses. This statute, now codi-

fied as Art. 5302, Tex Civ Stat Ann, stipulated that land grant surveys 
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should not cross navigable streams. Navigable streams were defined by the 

law as those which averaged thirty feet or more in width from the mouth up-

stream, and it declared that the beds of such streams were the property of 

the state. Thus, post-1837 land grants by the Republic and State do not 

convey the title to the beds of streams meeting the statutory definition to 

riparian grantees. [4, p. 584; 64, p. 377; 87, p. 301; 102, p. 262; 123, 

p. 41; 138, p. 9J 

However, if the &tream !~~~£a~!?than~th:trtYfaet:ttCwl.aih,th~-b~~es 

pass with the grant into private ownership. [4, p. 584; 102, p. 259J Biggs 

observes that the private ownership of nonnavigable stream beds creates an 

anomalous situation which precludes public use of waters which are publicly-

• owned. Because such waterways are not within the state's jurisdict~on, mem-

bers of the public have no right to use them. [5, pp. 579-80] 

The new law went even farther than the previous civil law, in effect 

giving the state thousands of miles of river bed land which it would not 

have owned under either the civil law or the common law, because the statu-

tory definition includes all streams averaging more than 30 feet in width, 

whether or not they are navigable in fact. (5, p. 587] 

Though the 1837 statute was supposedly an adaptation and continuation 

of the former Hispanic law to the effect that perennial streams are owned 

by the sovereign and expressly prohibit the making of surveys across navi-

gable streams [4, p. 579; 64, p. 378], McKnight contends that the histori-

cal assumptions on which the law was based were false. [64, p. 378] In 

Heard v. Town of Refugio [43; Also see l7J the Texas Supreme Court conclud-

ed that the earlier colonization laws of Coahuila and Texas merely implied 

such a prohibition, with subsequent retention by the sovereign of title to 

stream beds. Nevertheless, a later effort to question these conclusions 
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proved unsuccessful in Mitchell v. Town of Refugio (74J. 

Even after the adoption of the common law in 1840, the 1837 statute was 

retained and Texas courts have continued to apply the civil law rule, as 

modified by the act, to the effect that the beds of statutory navigable 

streams as defined therein are the property of the state. [4, p. 5791 In 

Brown v. Linkenhoger [8] " ..•. it was established that the state owns the 

beds of such streams from 'cutback to cutback. '" Unfortunately, the lan-

Over its proper construction have given rise to numerous problems which will 

be discussed in a later section. Suffice it to say, there may be both nar-

row, but navigable, streams which are considered to be in private ownership, 

and broad streams, which are not in fact navi~able, in public ownership. 

(102, p. 262] 

The determination of navigability of lakes is somewhat different from 

the statutory test used for streams. Here the test is whether the lake is 

navigable in fact, and if so, the state does own the beds of navigable lakes. 

In Welder v. State (1371 a lake three and one-half miles long by two miles 

wide, with an average depth of four feet and covering approximately 5,000 

acres, was found to be navigable. The Court observed that: 

It is a reasonable rule that lakes large enough to be useful to the pub
lic for boating and fishing should be held to be public and not private 
property. (137, p. 873] 

The court further noted that navigability tests should not be applied only 

to current uses, but to the lake's capacity for future use. 

In Taylor Fishing Club v. Hammett (106J, the Court found that a body of 

water one and one-half miles long and 700 feet wide, and with an average 

depth of fifteen feet, was not navigable, stating in the opinion: 

.it is not wide enough to provide a practical route for the trans
portation of commodities in any direction and does not connect any 
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points between which it would be useful as a practical route of navi
gation. [And further] . • . the lake is useful for fishing and as a 
general pleasure resort, but it is generally held that a lake that is 
chiefly valuable for fishing or pleasure boats of small size is not 
navigable. [106, p. 130] 

Thus, the purpose of navigation appears to be a more important considera-

tion for lakes, though the dicta in Dincans v. Keeran [27] provides author-

ityfor a broader range of public use. [123, p. 41; 138, p. 9J 

Stream Bed Ownership Under Common Law. The unmodified English c~~~~ 

law rule is. sim~ly s:ated~_~;§!!;~~laruLg.raats~\m st:reamsab()ve-tid~eZ .. 
---------

carry title to the thread of the stream, unless the boundary is fixed at 

some other location by the terms of the grant. (4, pp. 579, 585] (See Fig-

ure 2, supra). This rule has not been followed in the United States and 

most jurisdictions have modified it to retain public ownership of navigable 

streams, apparently combining the common law doctrine of sovereign control 

over navigable waters with the civil law rule of sovereign ownership of 

navigable stream beds. [87, p. 301) 

As previously noted, Texas adopted the common law in 1840, but has ig-

nored the common law rule (and the various American modifications), contin-

uing to apply the civil law rule, as modified by the 1837 statute, to the 

effect that beds of perennial and statutory navigable streams are the prop-

erty of the state. [4, p. 579J 

Despite this adoption of the common law, only those rules which were 

suitable to the environment of Texas and in harmony with the basic princi-

pIes of Texas water law were retained. [4, pp. 578-79J The reasons for the 

retention of the civil law principles are explained by the Texas Supreme 

Court in Manry v. Robison [71): 

1) Much of Texas, like Mexico and portions of Spain, is an arid or 
semiarid region, where irrigation is highly desirable, sometimes a 
necessity, and access to water for its vast herds of livestock a 
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matter of great importance. The civil law, therefore, which retained 
title to the beds of all perennial streams in the state, so that the 
impounding and distribution of waters might be better effectuated, was 
better suited to our conditions than the rule of the common law. 2) 
Millions of acres of our lands had previously been granted under the 
Mexican law and the act of 1837. The continuance of the civil-law 
rule therefore avoided the conflict and discrimination which an appli
cation of the common law to grants made subsequent to 1840 only would 
have entailed. [Numbers added for clarity; 71, p. 447] 

The generally accepted rule for nonnavigable waters is that the under-

lying beds are owned by the adjoining riparians, to the thread of as_~r_e8ID 

___ .J _____ ~---~~-~---~ 

center of a stream, sometimes determined as the line midway between its 

banks when the water is at its ordinary height, and sometimes the thread of 

the main channel. The methods of apportioning beds of privately-owned 

lakes and ponds is still more variable. [72, p. 794] 

In determining the ownership of the beds of nonnavigable streams and 

the boundaries between properties along such streams, Texas does apply the 

common law rule, these points being established in Dutton v. Vierling [34J 

and Lee v. Gruppe [59]. 

Problems Associated with Statutory Navigable Streams. The 1837 statute 

relating to the survey of land lying on navigable streams and establishing 

the thirty foot rule reads as follows: 

All lands surveyed for individuals, lying on navigable water courses 
shall front one-half of the square on the water course and the line 
running at right angles with the general course of the stream, if cir
cumstances of the lines previously surveyed under the laws will permit. 
All streams so far as they retain an average width of thirty feet from 
the mouth up shall be considered navigable streams within the meaning 
hereof, and they shall not be crossed by the lines of any survey. All 
surveys not made upon navigable waters shall be in a square so far as 
lines previously surveyed will permit. [87, pp. 304-05} 

The general appearance of surveys along or across watercourses is indicated 

by Figure 3. However, many surveys did not conform to this picture or to 

the dictates of Art. 5302. Jordan has noted that the directive to "front 

m 
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Figure 3. SURVEY LINES AND STREAMS 
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one-half of the square on the watercourse" produces a rectangular long lot 

four times as long as it is wide. [54, p. 76] 

The apparent objective of this early act was not to regulate naviga-

tion, but was to prevent persons locating on the public domain from monop-

olizing the available water. However, the inevitable result of the statute 

is that streams of the stated width were made public and title to their 

beds was reserved_ to the Republic and the state, so that such streams, 

whether or not navi.gable}n !C1~t:J-~Jlave~~tha~same~~legai~qualrty and--Chria~~~r 

as streams actually navigable. {47, p. 110] 

The 1837 statute does not void land grants which cross navigable 

streams as defined by the statute. City of Austin v. Hall [15] established 

that where the stream is thirty feet or more in width, title to the bed 

does ndt pass with the grant. However, title may have passed later to the 

riparian owners under the provisions of the Small Bill (Rev Civ Stat Ann, 

Art. 5414a) which relates to portions of stream bed lying within the bound-

aries of a survey [87, pp. 304-05] and the constitutionality of which was 

upheld in State v. Bradford [98]. However, according to a 1956 Attorney 

General's opinion, because the Small Bill provided that it " .shall not 

impair the rights of the general public and the State in the waters of 

streams," the general public was authorized to walk down the dry or sub-

merged river bed which was privately-owned by virtue of the bill. [114, 

pp. 3,51 

Roberts, author of the most meticulous study of Texas river bed owner-

ship and boundaries, has summarized the implications for post-1837 land 

grants as follows: 

1) Where the bed of a stream more than thirty feet in width is within 
or adjoins a grant issued after 1837, title to the stream bed was re
tained by the state and did not pass with the grant. 
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2) Where a stream is less than thirty feet in width, grants bordering 
such stream extend to the center thereof. 
3) . . . where the bed of a stream less than thirty feet in width is 
within a grant issued after 1837, title to the bed passed with the 
grant. [87, p. 305] 

As previously noted, it is generally accepted that the 1837 act ex-

panded on Hispanic law to include within the public domain all non-perenni-

al streams thirty feet or more in width, and this fact is stated in several 

cases. Roberts, however, labels all such statements as dicta, and argues 

some basis for contending that the word tfstream" used in Art. 5302 means 

only perennial streams, all non-perennial stream beds being owned by ripar-

ians. [87, p. 307] 

Thus, the status of many intermittent streams and dry creeks in the 

drier western part of the state remains questionable. Hutchins notes that 

most streams only thirty feet wide and all such streams in the drier parts 

of Texas are not navigable in the common law sense, but may be within the 

statutory definition. [47, p. 110] Cases discussing the nature of streams 

indicate that there need not be a continuous flow of water, and that the 

stream may remain dry for long periods of time, but all relate to water 

rights and not stream bed ownership. (87, p. 308] In St. Paul Fire & Mar-

ine Ins. Co. v. Carroll [89] it was determined that the statute is not ap-

plicable to ordinarily dry gullies, draws, and branches in the arid and 

semi-arid regions of Texas. Taylor Fishing Club v. Hammett [106] also es-

tablished that Art. 5302 is applicable only to streams and not to lakes. 

[47, pp. 110-11] Roberts also discusses the status of streams navigable 

in fact, but which are less than thirty feet in width, concluding that 

though this issue has not yet arisen in Texas, it is largely academic since 

there are so few streams of this nature. [87, p. 305; Also see 111] 

= 
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According to Hutchins a federal court could not believe that the statute 

was intended to apply to land surveys on tidewaters, which though navigable, 

are not like streams. [47, p. 110] Nevertheless, a Texas court recently held 

that a coastal bayou which was enlarged by fishermen's airboats, innundating 

formerly dry private land in the process, was a navigable stream, and could 

not be crossed by the lines of a survey. The owner was held not to be en-

titled to the exclusive use of that part of the bayou covering his land~ and 

could not fence it off. 'I'he Supr~'ltl~_g)!ll:t.:w.ithout:&f-fer±ng 1.ts own--opfnton, 
---~--~~-- -

affirmed the lower court ruling. [58J However, Fisher v. Barber [37] reached 

a contrary result in that an owner of land which subsequently became covered 

with navigable water was held to have the exclusive right to hunt and fish in 

the waters covering his land. 

Roberts outlines several problems in the practical application of the 

rules of law relating to the thirty foot statute: 1) At what point on the 

opposing banks are width measurements to be taken?; 2) From what points on 

the stream is the average width to be determined?; 3) How is the average to 

be computed? First, MOtl v. Boyd [76] and Heard v. Town of Refugio [43] pro-

vide authority for concluding that the "gradient boundary" of either bank 

establishes the points for measurement. The gradient boundary is also the 

dividing line separating private and public ownership on the bank, and its 

determination will be discussed in a later section. [87, pp. 311-121 On the 

second issue, Roberts believes that averaging that segment of the river bed 

adjacent to or within the particular grant in question is a much more rea-

sonable interpretation than averaging the width of the stream from its mouth 

to the survey in question. He concludes that data for the latter methods 

are not readily available to landowners and surveyors, and its determination 

would require an inordinate amount of time, labor and expense. [87, pp. 312-

3 
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171 However, he does note that the first method could result in division of 

a stream into alternating segments of statutory navigability and public own-

ership and nonnavigability and private ownership. Finally, regarding how 

the average stream width is computed, there has been no expression by Texas 

courts on the number of measurements that are required to be averaged. [87, 

p. 317] 

Water Rights Adjudication and Navigability. To this point, aJ..lmd!~~us-

--~--~----

them have turned on the interpretation of the language of particular statutes 

or cases. It has been shown that statutes, such as Art. 5302, are capable of 

different interpretations, and not all questions involving them have yet been 

resolved by the courts. The issues relating to the navigability of streams 

in the case law generally turn on the peculiar circumstances of each case, a 

piece-meal approach, making it difficult to derive general rules of conduct 

that the public and landowners can understand. 

There is, however, the possibility of larger scale determinations on 

the issue of navigability and public access. This might be accomplished by 

the surface water rights adjudication currently underway in Texas, which is 

preceding slowly across the state from one watershed to another. [On the 

subject of water rights adjudication, see: 68, 108, 109, 110, l35J 

The Texas Water Rights Commission is now in the process of adjudicating 

water rights in the Upper Guadalupe segment of the Guadalupe River basin, 

and one of the issues is the navigability of the North and South Forks of 

the river in Kerr County, Texas, described in the Commission's final deter-

mination of water rights as follows: 

In the course of adjudicating water rights in this segment the Commis
sion determined the issue of navigability of the North Fork and the 
South Fork of the Guadalupe River. The issue of navigability was con
sidered to enable the proper determination of other issues which are 
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interrelated with navigability per se, specifically, the maintenance 
of dams and reservoirs in and across the named tributaries and the use 
of water therefrom under the authority of Article 7500a (now Sect. 
5.140, Texas Water Code [125], exempting certain small reservoirs from 
the permit requirement), or a valid riparian right. [129, p. 2] 

In its determination, the Commission recognized the applicability of Art. 

5302, the thirty foot statute, and also that the "gradient boundary" method 

is the proper way to measure the average width of the stream. However, the 

Commission's findings were based on the measure of the average widthof--~~ 

water $urfaee, a.tIll:f~~ __ J'."gs_tti.ct1ve--fanda1So-e-asfery-method than locating 

gradient boundary on the banks. Apparently, the average width of both 

streams was determined from their mouths (at their juncture) upstream 

through all water rights claims in the adjudication. It was found that the 

width of both forks was less than thirty feet for the first few hundred 

feet above their mouths, but that both had average widths of substantially 

greater than thirty feet above these constrictions. [129, pp. 2-3] 

After its investigation the Commission determined the following: 

the North Fork and the South Fork of the Guadalupe River are 
navigable watercourses from their mouths up to the area in any claim 
asserted in this adjudication. As a result of this conclusion, no 
dam or reservoir constructed in the bed of the North Fork or the South 
Ford of the Guadalupe River is within the provisions of Section 5.140, 
formerly Article 7500a, and prior statutory authority, which exempt 
such a structure from the requirement of obtaining a permit or other 
legal authority ••.. In addition, the maintenance of any dam and 
reservoir on the North Fork or the South Fork of the Guadalupe River 
which was recognized as a part of a riparian right must not unreason
ably impair the public right of navigation and access to and enjoyment 
of a navigable watercourse. [Emphasis added; 129, p. 3] 

Though it is too soon to fully assess the full import of the Commis-

sian's action, it should be evident that such a sweeping declaration of 

navigability could have a most significant impact in determining the nebu-

lous status of particular Texas streams with respect to public access. To 

this point in the adjudication process, this is the only river segment in 

which navigability has been investigated, and it is obviously a highly 

rr!1 
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controversial and emotion-charged issue. It was reported that the Commis-

sion overruled the recommendation of its own Hearing Examiner that this de-

termination not be made, and that several water rights claimants in the ad-

judication are contesting the Commission's findings. [128c, p. 1] It is 

also reported that there will shortly be a ruling in the adjudication pro-

ceedings on the question of statutory navigability of Texas streams. (128i, 

p. 1] 

Use of Banks and ShGl'es 

Certainly one of the most perplexing and perhaps the least settled as-

pect of public rights on Texas' navigable waters is the right to use the 

banks and shores. Here the time when the original grant was made is pivot-

aI, more specifically whether it was before or after 1840, the date when 

Texas adopted the common law. [123, p. 43; 138, p. 10] Pre-1840 grants are 

governed by the civil law of the Hispanic sovereigns and the Republic, and 

post-1840 grants are controlled by the applicable common law. 

The Texas Supreme Court in State v. Grubstake Investment Assn. (99], 

recognized that title to riparian land granted by Coahuila and Texas in 

1835 was burdened by certain public servitudes. Later, in Diversion Lake 

Club v. Heath (31], the Court, though indicating it was unnecessary and 

dicta, recognized that public rights to use the banks and shore were quite 

different under the civil law and common law, stating: 

One of the laws of the Partidas provides: And although the banks of 
rivers are, so far as their ownership is concerned, the property of 
those whose lands include them nevertheless, every man has a right 
to use them, by mooring his vessels to the trees, by repairing his 
ships and sails upon them, and by landing his merchandise there; and 
fishermen have the right to deposit their fish and sell them, and dry 
their nets there, and to use said banks for every other purpose like 
those which appertain to the calling and trade by which they live. 
[31, p. 447] 

The uses mentioned in the Diversion Lake Club case and also in Dincans v. 
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Keeran [27], i.e., hunting, fishing and camping, are the servitudes spoken 

of in the Grubstake case, according to a 1953 attorney general's opinion 

[113]; later, another attorney general's opinion [114] echoed the belief 

that the public has the right to make use of the shore under the civil law. 

(123, p. 43] All statements regarding public use of the banks and shores 

under the civil law are merely dicta or lesser authority such as attorney 

general's opinions, while the common law rule in these matters appears bet-

ter settled. Ll23~ p. 43} 

In direct contrast to thE! civil law, the apparently universal common 

law rule is that persons using a stream have no right to use the foreshore 

which is in private ownership or the banks where they are not riparian own

ers. [123, p. 43; 138, p. 101 The Diversion Lake Club case established 

that in Texas the public has no right to go beyond the line dividing public 

and private ownership without the consent of the riparian landowner. [46, 

p. 97] A possible exception may exist where temporary use is made of the 

bank or shore in cases of peril or emergency. This question remains unset

tled in Texas, and was specifically left open in the Diversion Lake Club 

case. [123, p. 43; 138, p. 10J Regarding the banks and shores of lakes, it 

was also determined there that the public had no right to use the banks of 

a lake which lay beyond the original banks of the stream, following im

poundment of the lake's waters, and which were the private property of the 

riparian owner. [46, p. 97] 

Under the common law, the dividing line between public and private own

ership of a stream bank is the gradient boundary as established in Oklahoma 

v. Texas [82], the prolonged interstate dispute over the Red River boundary 

between the states. Since that time Texas courts have uniformly held that 

the gradient boundary is the proper dividing line and in determining owner-

4 
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ship of stream beds and banks (as opposed to their use) it is applicable to 

all Texas land grants, regardless of whether they date from before or after 

1837. [87, pp. 309-10] The boundary is defined as "a line located midway 

between the lower level of the flowing water that just reaches the cut bank 

and the higher level of it that just does not overtop the cutbank." [123, 

p. 43] 

The common law gradient boundary is much more restrictive of publ:i,= 
~.-.<. 

use than :i.s thaciv-il l-awE:!l!~. ___ RQberts~OOt:~ thac--tt g-iVesr1p~~:ian:-Jcmd-

owners a maximum amount of land with the state retaining a minimum amount 

for the public. [87, p. 310] In the Diversion Lake Club case the Court ob-

served that, "The civil law rule is, we think, more favorable to public 

ownership than is appropriate to our conditions." (31, p. 447] Hawkins al-

so argued for severely limiting the public use and interest in West Texas 

watercourses: 

Thousands of acres of river bed soil, under the construction given to 
the statute (Art. 5302) in Motl v. Boyd, in the arid and semi-arid 
portions of the state do not have characteristics different from the 
usual upland in that area. The use of the water in that area is not 
for navigation, transportation or commerce; the waters there have lit
tle use except for private purposes. Consequently, the purposes for 
retention of the soil, to promote the division of waters and use of 
the waters for transportation purposes, fishing, etc., are entirely 
lacking, •.. [42, p. 514] 

As previously noted, the banks and shoreline of Texas streams are al-

most invariably privately-owned, and the inability to readily distinguish 

between pre-1840 and post-1840 land grants leaves the situation even more 

ambiguous. A recreationist who steps out of a navigable stream onto the 

bank above the line dividing private from public ownership, or above the 

gradient boundary, may be guilty of trespass. [117, p. 8J This line can-

not be readily located in practice, and it has been said, not totally in 

jest, that: 

r 
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. . • to locate that line, a canoeist needs a lawbook, a copy of the 
original land grant, a surveyor's instrument, and five justices from 
the Texas Supreme Court. [11, p. 39J 

Suffice it to say, in most situations encountered on Texas streams, the 

recreationist should err on the side of caution, and perhaps keep in mind 

only the more restrictive dictates of the common law rule. Nevertheless, 

on some more isolated streams like the Rio Grande, the banks and shores 

are occasionally used for such purposes as camping, as indicated by this 

statement: 

Bermuda grass flats on the banks can be used for overnight camping; 
technically these are privately owned, but the Rio Grande is a world 
of its own. For that matter, you can camp on either side of the 
river; no Mexican customs official is likely to scale down the cliffs 
to ask for your tourist card. [3, p. 36] 

Locating the Boundary Between Public and Private Ownership. Most of 

the cases which recognize the gradient boundary as the boundary between 

public and private ownership on Texas' navigable streams are not very in-

formative or specific about its description and location. Arthur Stiles, 

the originator of the method, has discussed its application in a law re-

view article that is said to be, ". so clearly set out in non-techni-

cal terms that it can be understood and followed by lawyers as well as 

engineers and surveyors. [101, p. 305J But, Roberts credits most survey-

ors with feeling that the correct line is" .. difficult and sometimes 

impossible to locate on the ground." [87, p. 310] Hawkins made a cogent 

observation about the problems associated with establishing riparian 

boundaries: 

It is relatively easy for a court or lawyer at the courthouse or of
fice to define in language the true boundary between private ripari
an lands and the beds of streams reserved to the state. It is not 
difficult to adjudicate that the bed of a stream is owned by the 
state and that the banks are owned by the adjacent riparian owners; 
that the bank of a stream is at the outer margin of the bed, or that 
the bed lies within the inner margins of the banks of a stream; that 
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the boundary between such private and public lands is on a line separ
ating the banks from the bed of the stream. But armed with such a 
rule no two men or surveyors in the field would agree upon the actual 
location of the boundary upon the earth's surface. [42, p. 502] 

Stiles describes how finding the "lowest qualified bank" for each seg-

ment of the stream is essential to establishing the boundary: 

The boundary is set at the mid-height point of the lowest qualified 
bank in the vicinity where the water, rising against the bank, will 
first overflow it. But until this bank is found, the height and po
sition of the boundary are unknown. Therefore, finding an<itlUirking 
this bank conclusively locates

u
'l:hegr.diimtboundati· uli~cthQ-grt5ulld 

for tha-f irstt:fJne
c

• -',t'hence:-the-botmtta;ry~runs -on -and alongt:h~ bank 
~--as--a--g~~eiit afthe flowing water in the river. {IO!, p. 310] 

He also distinguishes between accretion and erosional banks, maintaining 

that normally only the accretion bank can be used to establish the bound-

ary, the height of which is then transferred across stream to the opposite 

bank. The characteristics of an accretion bank and how it may be recog-

nized are described as follows: 

The accretion bank has these features. Between the top of the bank 
and the rising ground beyond, there is a slight depression somewhat 
paralleling the river but not a part of the river and in no sense a 
"by pass" or slough. Near the head of this depression is a minute 
"divide" frequently discoverable only with an engineer's level. This 
divide is the exact top of the bank. The rising water in the river, 
upon reaching the top of the bank barely overflows it. Thence the 
water flows down the depression and returns to the river in a differ
ent place. This topographic form marks the typical accretion bank 
and sets it apart from the erosion bank and the transverse slope 
against which the water rises to an uncertain height and then recedes 
over the same ground. [101, pp. 314-15] 

The boundary can only be located by diligent fieldwork, according to 

Stiles, and cannot be derived from secondary sources: 

The lowest qualified boundary bank can be found only by close study 
in walking along the banks, not by inspection from a distance, from 
the air, from across the river, or from a few isolated places most 
easily reached by automobile. No intelligent idea of the river can 
be had from survey diagrams, aerial photographs, or contour sketches 
made from them and examined in some office. Such procedures result in 
superficial knowledge, false impressions, wrong conclusions, and bad 
work. Finding this bank means hard work on foot on the river. [101, 
p. 3161 

rr 
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He gives several examples of how the gradient boundary was determined 

for specific stream segments. To obtain these calculations it was necessary 

to survey both sides of these rivers for a distance of five to ten miles. 

In none of the examples, which include such major streams as the Colorado 

River, was the lowest qualified bank more than 3.22 feet above the normal 

water level. This gives a mid-point height of only about 1.6 vertical feet 

above the base of the bank dividing public and private ownership. Figure_ 4 

illustrates in a hypotheti-calan<! __ \T~ry __ ~ener~w.ay thel:6caEionortheg!;d-

ient boundary. Though it is obvious that the appearance may vary greatly 

from one location to another, the author trusts this hypothetical example 

will not lead to "false impressions and wrong conclusions." The measure-

ments cited above illustrate the very limited portion of the lower river 

bank which the public can use without trespass. It should also be noted 

that during periods of high flow the boundary may already be innundated. 

Application of the common law rule would appear to be so very restrictive 

as to preclude almost any use of river banks for such purposes as fishing 

or camping. 

Stiles also discusses the problems of trying to establish gradient 

boundaries on intermittent streams where the gradient of flowing water is 

usually not available for reference. He notes that traces left by the re-

ceding water such as "deposits of scum, silt, sand, drift and litter" can 

be utilized as a preliminary reference point, though final determination of 

the boundary must await stream flow. [101, p. 322] 

It should be clear from this discussion that, however desirable it 

might seem, it would be utterly impossible to survey and permanently mark 

the ownership boundaries on all navigable streams in Texas so that both the 

public user and the riparian landowner could be sure of their location at 

, 
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all times and places. Even if the establishment of such a highly visible 

boundary were possible, it is recognized that the boundary itself is subject 

to constant change and modification as the stream erodes and deposits mater-

ial along its course. Hawkins makes a critical distinction between the 10-

cation of this changing boundary for purposes of public use and the test for 

the ownership of the stream bed itself: 

-~ -~ - -~~~-~-~~ 

It ought to be clear, at least in Texas, that the test ofnavl%ability 
of a stream in the sense and fGr the l'tlI])Qsa~f-det:~rminin:gownerahfp 
of the 1l.fMi. ~_isem.iuly udepi\i¥leJit=.oi -amlin-no -manner-lYased upon ·~ny 
tg.s~_def1.ned---by-dUifcoti=rts for determining thenavigab±l~ty~-publfc or 
private charactar of a stream for other purposes. The test of naviga-
bility, in respect to the ownership of the bed of a stream is statutory 
and unchanging. [42, p. 507) 

Beaches and Tidal Waters 

In searching through the literature pertaining to public access to wa-

ter, the author was quickly made aware that most of the available material 

on the subject relates to coastal or tidal waters. 2 Also, the case law and 

statute law regarding access to coastal waters is much more clearly defined 

than are rights of access to inland waters in most jurisdictions. Most 

coastal states have already established that certain portions of their 

beaches are owned by the public and thus are open to public use. 

In Texas, the courts and legislature have recognized the right of pub-

lic access to beaches to be the public policy of the state. Rights of in-

gress and egress are based on two traditional common law principles: 

1) The public may establish a presciptive right to cross private prop-

erty to reach the state-owned beach through long and continued use. 

2Among the most helpful general studies are Brower, et al, Access to 
the Nation's Beaches: Legal and Planning Perspectives [7J and Dewsnup, 
Public Access Rights in Waters and Shorelands [26]. Other useful studies 
include Crandall (23) and Neuman [78]. Bibliographies which pertain pri
marily to beaches and coastal waters include Ditton [28; 29), Heifoff [44J 
and Owens [83]. 
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2) The landowner may impliedly dedicate his land seaward of the vege-

tat ion line to the public by acquiescing to continued encroachment and by 

benefiting from public maintenance of the beach. [9, p. 7; 123, p. 42] 

The dicta in Dincans v. Keeran [27J indicated that hunting, camping and 

fishing are reasonable uses of the Gulf coastal waters and shoreline, simi~ 

lar to the public rights recognized for inland waters. Though the landowner 

can prevent persons from trespassing on his property f~the"p,~rposes,.g.f, .. 

hunting~ eamp:t.p.g clIl4flsbi ni,..~c~--prevent the pub lic_f;:omentering.t:he 
~ ________ ~ ____ ~~T 

enclosed shoreline for these purposes. [46, p. 98J 

Texas is one of several states which have expanded on the common law 

principles, mentioned above, by allowing members of the public to use the 

privately-owned portion of the beach, which extends seaward from the line 

of vegetation to the line of mean high tide. Also, it was the first state 

to recognize and protect the public's right to use and enjoy the privately-

owned portion of the beach. [5, p. 581; 9, p. 7] 

In addition to the common law principles established in Texas case law, 

there is also specific statutory authority affirming and protecting the pub-

lic right of access to ocean beaches. [5, p. 581; 46, p. 98; 95, p. 21 In 

July, 1959, the Texas Legislature passed an Open Beaches Act (Rev Civ Stat 

Ann, Art. 54l5d) aimed at keeping developers and landowners from blocking 

off sections of the beach in front of their land and making it into a pri-

vate beach. [95, p. 2] The act declared the public policy of the state to 

be as follows: 

.•. the public, individually and collectively, shall have the free 
and unrestricted right of ingress and egress to and from the state
owned beaches bordering the seaward shore of the Gulf of Mexico, or 
such larger area extending from the line of mean low tide to the line 
of vegetation bordering the Gulf, in the event that the public has 
acquired a right of use or easement to or over such area by prescrip
tion or dedication or has retained a right by virtue of continuous 
right in the public. (46, p. 98] 
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Despite the fact that the common and statutory law are much better de

fined concerning the right of public access to beaches, some problems re

main, specifically the necessity of passing over private land without tres

passing to reach the public portion of the beach, though once there, there 

is usually no problems with the public moving up and down the beach. [7; 

18, p. 3J Any such public right is a dominant interest in the affected 

property, and neither the landowner nor the state can diminish this right. 

f 9" ~~ .. ZL~~~g!l.t_ly_,~~Lc.QntrOyersy .. has.ari.sen.Q.velZ'·· the£-i ty·~f BalvestonLs 

attempts to regulate vehicular traffic on beaches within the city limits. 

[95, p. 2] Though the Open Beaches Act authorizes cities and counties to 

regulate traffic on beaches bordering the Gulf of Mexico, those acting un

der this provision will violate public rights if they close the beach to 

traffic without insuring the availability of alternate means of access. (9, 

p. 7] Galveston has attempted to answer this problem by providing pay park

ing access areas. [95, p. 2] Brower, et aI, [7] have found that the simple 

provision of public walkways leading from a street or road to the public 

shoreline can greatly expand the public use of the beach. Another method 

is to place portions of the shore in public ownership, and state and federal 

governments have acquired a number of seashore sites for public parks and 

recreation areas. 

Unfortunately, the common law principles of prescription and dedication 

which have been relied on to give the public the right of access to beaches 

have been found largely inapplicable to inland waters. In only the most ex

ceptional circumstances is it likely the public has crossed private property 

in approximately the same place for a long period of time. Nowhere on in

land waters is there a lengthy history of massive public takeover of private 

property to compare with public use of the Gulf beaches. A summary of law 
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applicable to public access concludes, "It is clear that prescription as a 

general principle will not be sufficient to establish public access rights 

to Texas rivers." [123, p. 42] The summary further states, "As for dedica

tion, actual or implied, it is equally clear that landowners have been far 

more hesitant to permit public trespassing for the purpose of gaining access 

to rivers than were Gulf Coast landowners about allowing the public to reach 

the state-owned beach." [123, p. 42] Neither is there any statutory provi

sion for inla~4w~t?rl:! RhichiB- comparable-t:<>--the ~~Beaches~*ct-;-th:ough -

some authorities believe that the suggested Texas Public Rivers Act, which 

recently failed legislative passage, would have accomplished the same re

sult. [See 5] 
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CHAPTER III 

PUBLIC ACCESS TO WATER IN OTHER JURISDICTIONSI 

It was the author's original intention to investigate water law and 

problems relating to public access in other jurisdictions much more thor-

most situations and legal precedents in Texas are relatively unique, which 

does not make for ready comparisons with other states. Because Texas land 

and water law has a strong element of Hispanic civil law, combined with the 

unusual statutory test of stream navigability and the later common law, and 

due to the fact that it was once an independent republic, retaining its 

public lands upon admission to the Union in 1845, it is indeed unique among 

the states. Therefore, this chapter contains a much more limited coverage 

of the law of public access in other states, focusing instead on emerging 

trends in these states, as well as some discussion of federal legislation 

and agencies which may affect the public use of Texas lakes and streams. 

Johnson and Austin have observed that differences among the states 

concerning surface use of streams and lakes (such as recreational use) do 

not correlate very well with the notable differences in consumptive water 

lA wide-ranging and very thorough comparative analysis of public access 
law in the United States is Stone's chapter, "Public Rights in Water Uses 
and Private Rights in Land Adjacent to Water," [102] in the seven volume Wa
ters and Water Rights. More limited coverage is found in Chapter VI on "Wa
ter-Based Recreation" in Meyers and Turlock's water resource management 
casebook [72J. Dewsnup's Public Access Rights in Waters and Shorelands [26] 
pertains more to the coastal zone than to inland waters. More limited sur
veys are by Curtis [24] relating to the eastern United States [also see 33; 
133; 134], and by Simmons [93] and Johnson and Austin [53] for the western 
states [also see 19; 20; 35]. 
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use, which basically relates to the application of the appropriation water 

rights doctrine in the West and the riparian doctrine in the East. [53, 

pp. 1-2] Nevertheless, for convenience sake, the country will be divided 

in half and public access trends will be examined in terms of the eastern 

states and western states. In most respects the situation in Texas is 

probably more comparable to the latter. 

Public Access Trends in the Eastern States 

the English common law rule of nonnavigability above tidewater, developing 

instead the commonly used "navigability in fact" test. In most eastern 

states an inland stream must be navigable in fact for a public right of ac-

cess and enjoyment to be asserted, though the rationale supporting this 

rule varies considerably from state to state. The effect is to accord the 

non-riparian public a share in the use and enjoyment of a river or stream 

that otherwise might be largely monopolized by private owners along its 

banks. Again the nature and extent of permitted uses, and the criteria for 

designating rivers or streams as navigable, vary markedly. [24, p. 9] 

The result is a court-created dichotomy of public and private rights 

of use. Figure 5 illustrates the basic legal controls that surround and 

constrain the establishment and exercise of these rights. The dividing 

line separating private and public rights is subject to constant change as 

rights are asserted or lost by either group. Waite has been critical of 

this division but used it, nevertheless, stating: 

In spite of the fallacies and detrimental effects inherent in placing 
permitted water uses in two groups labeled either "public" or "pri
vate," the distinction is still made in the cases, and lawyers cus
tomarily speak of the permitted uses as rights. [133, p. 11] 

Curtis contends that the conflict inherent in this division is not serious 

and argues that there is probably more dissension among non-riparians in 

54 



Figure 5. BASIC LEGAL CONTROLS AFFECTING PUBLIC ACCESS RIGHTS 

PUBLIC 

RIGHTS 

Public Lawsuits 
to Vindicate 
Public Rights 

Private Lawsuits 
to Vindicate 

Riparian Rights 

PRIVATE 

RIGHTS 

The dividing line between public access rights and private 

riparian rights is constantly changing as new rights are asserted 

by various groups and individuals. 

Source: Adapted from [24, p. 10] 
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asserting incompatible public rights than there is between riparian owners 

as a group vs. the public as a group. [24, p. 9; also see 33] This view is 

supported by Countess et al: 

Competition among recreational activities is apparently intense on 
certain popular streams in the eastern United States. Of particular 
note are conflicts between boating (canoeing and kayaking) and fish
ing enthusiasts. The degree of conflict is usually a function of 
space, time and individual philosophy. Other conflicts include fish
ing vs. swimming and boating vs. swimming. [22, pp. l49-50J 

They also note that few eastern states have attempted to manage river recre-
-----------~--

~-------

aETonthroughsuch regulatory measures as limiting particular activities or 

zoning. Surprisingly, despite the increasing popularity of river recreation 

in the East and the growing need for some controls, it was found that river 

recreation was considered to be of minor importance by state recreation and 

water agencies, and a majority of the states had no data on the relative im-

portance or significance of stream recreation in comparison to other outdoor 

activities. [22, p. 150] 

The scenic or conservation easement has frequently been used as a de-

vice for controlling unwanted development and retaining the natural quality 

of desirable land along some eastern streams. Predictably, reaction from 

riparian property owners immediately influenced by the restrictions has been 

negative, and they consider such easements as " . an unwarranted and un-

justified encumbrance on their land." [22, p. 148] 

Public Access Trends in the Western States 

The western states possess certain general similarities in that: 1) Ex-

cluding Texas, they were all carved out of the public domain; 2) They are 

generally less populous than the eastern states and most have placed more em-

phasis on the importance of outdoor recreation; and 3) Most contain arid or 

semi-arid regions. [53, p. lJ Yet, despite the relative lack of population 

pressure on recreation resources, the dry climate of much of the region 
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limits the number of navigable streams. Even though there are usually numer

ous access points through the extensive federal lands (unlike Texas where 

practically all property is privately-owned), there is still the feeling that 

the public is often denied access to use surface water resources. 

In most western states, the scarcity of water has given rise to the 

long-established custom that the limited water supply had to be put to bene

ficial use, which normally meant only consumptive uses such as for irriga

tion. H()IN~y~r LJ:h~t" ~~i~LSQm/Levidenc~that~~the~nst-it:uti~l-structure±s-

gradually changing to reflect the view that instream surface water uses such 

as for recreation are also proper beneficial uses. [91, p. 1] 

There appears to be almost complete uniformity among the western states 

regarding the right of public use on waters where the state owns the stream 

bed. In all the western states, except for Colorado, the courts have held 

that the public has a right to use such navigable waters for fishing, com

mercial travel, recreation, and otherwise. The early cases tended to lump 

together both the issue of stream bed ownership and the right of public use. 

If the state owned the stream bed, then the public had a right of use; if 

the bed was privately-owned, then there was no public right. [53, pp. 34, 36] 

Usually only the larger streams of the West have been declared naviga

ble. These encompass streams which were meandered or surveyed during the or

iginal government surveys of the western public domain, and include such 

streams as the Missouri and the Yellowstone. Another basis for finding a 

stream navigable is its ability to support commerce and the transportation of 

goods to market, at least on a seasonal basis. Many of the larger western 

rivers did at one time support some commerce. [90, p. 33] 

Another test of navigability appears to be slowly emerging, which might 

eventually have the effect of opening still other western streams to the 
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recreationist and sportsman. This new test has to do with the ability of 

the stream or lake to provide diversified recreation for the public. In 

Idaho, Silver Creek was recently declared to be navigable because ". it 

has been navigable for years and has been used for boating in connection 

with just the pleasure of seeing the area and for fishing, trapping, gam

ing and fowling." All the land along its bed and banks were opened to the 

public up to the high water mark, thus allowing sportsmen to walk along the 

lower_st!'eam ba~nk in ~~J; s_e_a_sQns~as-well~as-fl~--thativer.f9G; -~} 

A Montana decision designated the Gallatin River as navigable, and 

thus open to the public, apparently more because of its past and present 

ability to support commerce rather than for its recreational potential, and 

only the land below the low water mark was considered in the public domain. 

[90, p. 33] However, if these trends continue, recreationists in the West 

may eventually be able to enter a stream at a public access point and then 

wade or float to the next public access point without fear of trespass. 

Though the right of public use is established on state-owned streams 

in the West, some states also give some recognition to varying degrees of 

right in the public or other riparians to use small streams and lakes where 

the bed is privately-owned. This is said to be based on the common law no

tion that society's needs require a public right of use, essentially for 

recreation. [53, pp. 8, 38] 

They conclude that despite the growing number of cases involving pub

lic access to water in western jurisdictions, the number is still quite 

small compared to cases involving water rights or consumptive water use, 

and they note, " •.. the field is sufficiently new so that most develop

ment lies in the future." However, rapidly expanding population in the 

western states and increasing recreational demands seem to assure that the 
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number of conflicts involving surface use of water will increase proportion

ately. [53, .p. 52] 

Federal Legislation Affecting Water-Based Recreation 

Though the federal government has immense power over water resources 

through such provisions as the commerce clause of the U. S. Constitution, in 

most cases the full constitutional powers are not exercised and most water 

rights and water use problems are left to the various states. However, at 

the federal lev~l, there ?_~E! ~~y.e_ra.l_act.s which -<io-af£.ect,in.~one-wa)"'-{Tr-an

other, recreation on rivers and lakes. The more specific impact on public 

access to water can usually be only inferred rather than addressed directly. 

A number of federal agencies have the implicit capacity to significant

ly affect water recreation. For example, the Federal Power Commission, the 

U. S. Army Corps of Engineers, the Bureau of Reclamation or the Soil Conser

vation Service, among others, have authority to license, sponsor, or under

take water resource projects which II •• could convert a free-flowing stream 

into a reservoir, a concrete channel, or a cooling tank." [93, p. 34] It 

has been noted that there has been a tendency to ignore in federal water de

velopment and navigation projects the impact on recreational activities. The 

U. S. Army Corps of Engineers and the Bureau of Reclamation have been partic

ularly active in Texas water resource development, the later agency having 

created some twenty-eight dam and reservoir projects in the state. The Fed

eral Water Project Recreation Act of 1965, intended to encourage states and 

other non-federal public agencies to develop recreational facilities on fed

eral project reservoirs, has not met with great success. Largely because of 

federal control, many states and local agencies have been reluctant to share 

in federal reservoir recreation costs. [67, pp. 6-7] Other such diverse 

pieces of federal legislation as the Federal Water Pollution Control Act and 
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the Endangered Species Act, may also have some impact on water resource use 

and development and consequently on water-based recreation. 

Among acts recognized as having a more specific impact on recreation 

is the 1964 Wilderness Act. While not specifically directed at rivers, it 

does contain provisions restricting federally-funded water resource proj

ects, and does apply to rivers within designated wilderness areas. Lands, 

and the rivers they include, set aside under the act are to be undeveloped, 

rej>~~~~en~~tiv~~~~xam~~es DL-'Pristina~natural~~ee-sYBtems,where· man±s·~~··;· 

a visitor who does not remain." [93, pp. 33-34] The National Wilderness 

Preservation System created by the act contains land administered by the 

U. S. Forest Service, National Park Service, Fish and Wildlife Service, and 

more recently, by the Bureau of Land Management. Currently, 14.4 million 

acres are in the system, the vast bulk being located in the western states. 

[96, p. 81] 

Most of the provisions which have been discussed are relatively mar

ginal controls on water resource use and development affecting recreation. 

The greatest potential impact for federal recreational management of 

streams is contained in the National Wild and Scenic Rivers Act of 1968. 

National Wild and Scenic Rivers System. In 1968, Congress passed the 

National Wild and Scenic Rivers Act which recognizes the need to preserve 

some of the nation's few remaining natural, free-flowing waterways for 

their cultural values and potential recreational uses. Provision was made 

for inclusion of rivers or sections of streams of national significance in 

the Wild and Scenic Rivers System, where they will be protected and pre

served in a basically undeveloped, or at least lightly-impacted, state. 

[84, p. 29; 127, p. 11-98] 

The act designated eight river segments to be included initially within 
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the system, and further, identified some twenty-seven other streams as hav

ing segments believed to be promising candidates for future inclusion. New 

rivers can be designated by specific congressional legislation, or by admin

istrative action by the Secretary of the Interior, provided certain nomina

tion procedures are met by the states and provided the cost of administra

tion will not be borne by the federal government. [84, p. 29) Figure 6 

illustrates those streams in the United States which are a part of the Wild 

and Scenic R1V'~1:' Syst~~ 

Three categories of rivers are recognized by the act: 1) wild, 2) sce

nic, and 3) recreational. A single stream may have segments in one or more 

of these categories depending on the amount of human impact. In addition to 

being essentially free-flowing and unencumbered by impoundments, rivers in 

the system are expected to be non-polluted and free of major human impacts 

in the immediate vicinity of the stream banks. The "recreational" category 

permits the greatest amount of human impact and development to be present. 

[84, p. 29) 

Unlike most types of federal land management, such as parks and forests, 

wild and scenic rivers tend to be made up of narrow, riverine corridors, a 

configuration expected to continue in the future. "The practicalities of 

land acquisition cost, administration, and acceptability of river designation 

by local land owners favor this approach." [84, p. 29] Among devices used to 

reduce land acquisition costs are "scenic" or "conservation" easements. Such 

easements permit landowners to retain already established compatible uses and 

occupancy of their lands, and hold displacement of residents to a minimum. 

[84, p. 30] However, opposition to such measures has already been noted. 

The wild and scenic rivers act prohibits any federal or federally-assis

ted water development projects which would directly and adversely affect the 
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designated component of the system, and also extends the same protection to 

rivers on the study list for the duration of their study period. [84, p. 30; 

93, p. 33] 

The Bureau of Outdoor Recreation is the federal agency responsible for 

coordination of the Wild and Scenic Rivers program, conducting many, and 

coordinating all, of the studies undertaken pursuant to the act. On the 

other hand, administration of the designated segments is accomplished by the 

NatiQnal Park Service~ the U. S. Fe-rest Service, or occasionally, the Bureau . 
----~--~----- - ~--~-~--~~~~~~~- -~---~~~ --~-~-~~~~- <~~-~~-

of Land Management. The study of proposed rivers must be conducted in coop-

eration with the states and they should contain a determination of the extent 

to which the states might participate in the preservation and administration 

of the segment. [84, p. 30] The act does not affect most of those aspects 

of state jurisdiction which relate to fish and wildlife law, water law or 

stream bed ownership. [93, pp. 33-34] 

It is not surprising, given the general absence of federal land owner-

ship and the degree of waterway development in Texas, that the Rio Grande 

was the only Texas river segment specifically listed for possible inclusion. 

Though President Carter also proposed adding that portion of the Guadalupe 

River in the Hill Country above Canyon Reservoir, this suggestion attracted 

no local support and a considerable amount of opposition from such groups of 

property owners as the Upper Guadalupe River Association. [5, p. 592; 45, 

p. 74; l28f, p. 3] The study of the Rio Grande from Alamito Creek near Pre-

sidio to the International Amistad Reservoir was directed by the Bureau of 

Outdoor recreation in cooperation with the U. S. Forest Service, National 

Park Service, International Boundary and Water Commission, and the Texas 

Parks and Wildlife Department. These agencies released a final draft envi-

ronmental impact statement in 1976 which proposed inclusion of a segment of 



the Rio Grande in the National Wild and Scenic Rivers System, which would 

place the Texas side of the river under the management of the National Park 

Service. [127, p. II-98] It should be noted that the National Park Service, 

in its administration of Big Bend National Park, already exerts some control 

over river recreation on the Rio Grande, refusing to issue floating permits 

during periods of high water flow in the deep canyons along the park bound

ary. [86, p. 20] 

The pr~posed cl~~i~ati~Il~Qf. tile.~RiQ- Grande.-as-wil4-and-seen±c~alsu--at-

tracted considerable opposition. [128h, p. 4) A representative of the Tour

ist and Travel Committee of the West Texas Chamber of Commerce, noted that, 

"Some provisions of the Wild and Scenic Rivers Act could limit access to the 

river by certain segments of the public, and any future development in the 

area would be ruled out as a practical matter." [Emphasis added; 112, p. 6-AJ 

The chamber contended the overriding issue to be that the affected landown

ers and West Texas residents would be barred from making future decisions 

over the area's development. Nevertheless, despite such opposition, the 

House recently approved the $1.6 billion Omnibus Parks bill, which includes 

designation of a 191.2 mile stretch of the Rio Grande as "wild and scenic" 

and assures its inclusion within the system. [128j, p. 4] 
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CHAPTER IV 

GAINING ACCESS AND IMPEDIMENTS TO ACCESS 

The previous chapters have attempted to examine and generally summarize 

the less than concrete water and property law which relates to the problems 

of public access to water; to summarize the legal~trends relat~~ILE~()~Pt1l:>!g_ 

access in other jurisdictions; and to briefly review some of the applicable 

federal legislation which deals with the recreational use of water. This 

chapter continues the legal-spatial analysis of the problems of gaining ac

cess to public waters in Texas, reviews the kinds of access points which the 

public may find available, and, once access is obtained, the various impedi

ments the public can reasonably expect to encounter on most streams and some 

lakes. A series of photographs and maps are included for purposes of illus

tration. 

Trespass on Private Property Prohibited 

The well-established rule in all United States jurisdictions is that 

the public is not allowed to cross private land in an attempt to reach or 

leave public waters. A Vermont law ostensibly attempting to permit the pub

lic to cross uncultivated land in order to reach public fishing waters was 

declared unconstitutional. Texas courts, like those of other jurisdictions, 

have " ... consistently and without exception refused to allow members of 

the public to trespass on private land to reach navigable waters." [Emphasis 

added; 136, p. 341; 123, p. 42; 138, p. 10] 

In Smith v. Godart [94] it was contended that the legal provision (Art. 

4026) declaring all aquatic life in public waters to be the property of the 
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state, by implication gives individuals the right to cross private property 

to catch these publicly-owned fish. This argument was rejected by the court 

which held: 

The Legislature was without power to confer upon anyone a right to go 
upon land owned by another to catch fish in lakes thereon. [94, p. 2l2J 

This rule was further emphasized by the Texas Supreme Court in Diversion 

Lake Club v. Heath [3lJ, where the court stated: 

The right to fish in public water does not carry witb.J.t a,r:i.gnt ~tQ _ 
cross or tr~~p_a,~~~¥PQ1Lpt"j,_va~e.ly_ownedl.andin-o.r4e.r ~tl---~- thelffi 

ter:- r3i-:~p. 445] 

In Texas, a section of the Penal Code (Art. l377b) provides that it is 

a criminal offense for " ... any person to enter on the inclosed land of 

another without his consent and therein catch or take or attempt to catch 

or take any fish from any lake, tank or stream." [136, p. 34lJ 

It has also been established in Texas that when the state issued orig-

inal land grants it did not retain an easement by way of necessity across 

the property to reach other publicly-owned land such as a stream bed. As a 

general rule of law it is presumed to be understood that a person selling a 

portion of his land has the legal right of access to the remainder across 

the part which was sold, if it can be reached in no other way. However, 

this doctrine is usually not held applicable to sovereigns which have the 

ability to obtain easements across the property through the power of eminent 

domain, unlike ordinary citizens. [123, p. 42; 138, p. 10] In State v. 

Black Bros., the Supreme Court called erroneous and reformed a district 

court ruling, which had subsequently been overturned by a Court of Civil Ap-

peals desicion, granting a state permitee an easement by way of necessity 

across private property for the purpose of reaching the publicly-owned river 

bed to drill for and operate oil and gas wells. 

In Chapter III, supra, the significant differences between opportunities 
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for establishing public access to coastal beaches and inland waters was con

trasted. There it was seen that the common law principles of prescription 

and dedication which have been relied on to give the public a right of access 

to beaches has little application to inland waters. Apparently, only in the 

rarest instances is there likely to be continued public use of long enough 

duration across a single access point on private land to sustain prescrip

tion. It was also noted that streamside property owners are much more re

sistant than beachfront owners ~o grant;Ln.g th§ p~blic atight~of.ac.ces.s~so

that an implied dedication could be proved. 

In a survey of the eastern United States, Countess, et al, reportedly 

found trespass to be the most serious cause of conflict between landowners 

and recreationists. [22, p. 149] Without doubt, this finding would find 

equal or, perhaps, even greater validity in the western states, certainly 

including Texas. In any event, trespass is recognized as an increasingly 

serious problem on most of the more popular recreational rivers, though it 

is generally a matter of less concern on the more spacious margins of lakes. 

The loss of privacy suffered by riparian property owners is the major 

adverse impact of trespass, and the invasion of community and personal pri

vacy is a fear which is frequently expressed by residents in popular recre

ational areas. It is also recognized that trespass is quite often accompa

nied by even more serious, but related, problems such as vandalism and lit

tering. Activities such as camping, hunting, nature study (exploration) 

and picnicking which are often related to water-based recreation can often 

lead to trespass, especially along streams where public use is particularly 

heavy. Trespass is noted to be quite prevalent on streams where extended or 

overnight canoe and float trips are common. [22, p. 149] 

Countess, et aI, identify some reasons why the crime of trespass occurs 
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so frequently, as follows: 

1) Typically, many individuals guilty of trespass are unaware of the 
infraction. Recreationists often assume that their tempor.ary occupancy 
along river banks is of no legal or moral consequence. Such ignorance 
is to some extent a function of insufficient education and inadequate 
public relations on the part of responsible administrative agencies. 
2) Lack of public access also contributes to the incidence of trespass. 
Popular float streams . . . will continue to be used whether or not 
support facilities exist for such activities. Clearly, trespassing and 
its attendant problems will continue to increase on those rivers with
out adequate management and programming for recreational use. [Numbers 
added for clarity; 22, p. 149] 

incidence of trespass (relating to public ignorance and inadequate public 

information) is especially applicable to the situation in Texas. Almost all 

residents should be well aware of the fact that Texas is most unlike many 

other western states in that practically all streamside land is privately-

owned and there is almost no public land. Texas recreationists can only as-

sume that such land is privately-owned unless there is a very clear indica-

tion to the contrary. In addition, the Texas Parks and Wildlife Department, 

as the major state water-based recreation agency, certainly appears to be 

adequately fulfilling its responsibility of disseminating information to the 

public, as evidenced by these statements from materials available for public 

distribution on river recreation: 

. . . the shorelines [of Texas streams] are usually privately-owned and 
the laws concerning the public's right to use the banks are very ambig
uous. Public policy has historically held that if a stream is consid
ered to have a state-owned streambed, a recreationist who steps out of 
a navigable river onto the bank above the midpoint of the high and low 
water line (which is often very difficult to identify) may be guilty of 
trespass. [ll7, p. 8] 

Potential waterway recreationists should be aware that most land along 
waterways, even those lands adjacent to state-owned stream and river 
beds, are under private ownership. Caution should be exercised to 
avoid infringing upon the rights of adjacent landowners and trespassing 
on private lands. Therefore, waterway recreationists should keep to 
known public lands, such as city, county, state and national parks, 
state and national forests, public road rights-of-way and camps pri
vately operated for public use. [55, p. 3] 
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Land along public stream beds is most likely privately-owned and the 
canoeist who steps out onto this land may be guilty of TRESPASS. There
fore, on those waterways where there appears to be any doubt concerning 
public land ownership, canoeists planning to get out on the banks of the 
river should obtain permission from landowners before starting their 
trip. [60, p. 2] 

Thus, it would appear that members of the public who take the time to ade-

quat ely plan for a river trip, or make an effort to find out about the legal-

ities should have ample warning of the potential problems, and should there-

fore, display extreme care in attempting to leave the stream bed. It should 

also be remembered that the question of whether or not the public may enter 

on private land from a public stream in the event of an emergency still has 

not been settled in Texas. 

The lack of points of public access, the second reason mentioned as be-

ing a cause of trespass, is very definitely more of a problem"confronting 

recreationists in Texas. Those who plan to camp overnight alongside the 

stream banks are likely to encounter difficulties, which can best be avoided 

by limiting the length of time and travel on the river. That is, of course, 

a function of the availability and spatial distribution of points of public 

access, a topic to be discussed later. It is suspected that many recrea-

tionists put into streams without any notion of how long it will take to 

complete the journey to the desired point of egress. Reportedly, an average 

day's recreational trip at a leisurely pace is approximately twelve miles, 

which must, of course, be adjusted for time consuming activities along the 

route such as fishing or picnicking. [55, p. 3J 

It was also noted, above, that sometimes landowners will give recrea-

tionists permission either to reach the public water from their land or 

egress through their property, or perhaps, use it for other purposes such as 

camping. Landowners along such heavily used streams as the Guadalupe River 

would probably not be particularly receptive to such requests. In any event, 
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the landowner's permission should be obtained in advance of any attempted 

use, and recreationists should not depend on the probability of securing 

needed permission for entry onto private property en route. 

Public Access Points 

Public Parks. In Texas the numerous state, county and city parks and 

those provided by water resource development and management agencies around 

reservoirs, provide excellent points of access to public waters. Maps of 

portions of rivers and other navigable waterways. [2, p. 106; 62] Most of 

the streams which are especially scenic and desirable for recreation have 

one or more public parks which can provide access to water. Depending on 

the relative acreage of the park, they can offer access to a considerable 

expanse of water frontage. Most of the parks located on navigable streams 

or lakes have boat launching sites, often with improved facilities, and 

also offer visitors the opportunity to fish from stream banks, from piers, 

or by wading. Figure 7 illustrates typical access sites found in public 

parks . 

Despite the number of public parks, many feel that there is still in-

sufficient access to meet the public demand and need on some of the more 

heavily used recreational streams such as those in the Texas Hill Country. 

Some states have constitutional or statutory provisions guaranteeing the 

right of access to public waters; but, of course, Texas has no such statu-

tory guarantee. In the situation where there is no clearly defined public 

right, Davis describes the resultant problems as follows: 

. . • policy questions arise as to whether and how public access to 
particular waters is to be obtained for recreational purposes. This 
is primarily a political question to be resolved in the legislatures. 
Who will have the power of eminent domain? How and where will it be 
exercised? [25, p. 23lJ 
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Figure 7. ACCESS SITES IN PUBLIC PARKS 



It is also noted that most states have statutes broad enough to support 

the condemnation of public access to water or to public recreational areas 

and parks; and, the state agency responsible for development of parks and 

recreational areas often has authority to purchase land and use the power of 

eminent domain for acquiring public access to water for recreational purposes. 

[25, p. 231; 102, p. 234J The Texas Parks and Wildlife Department is given 

such authority in Sect. 21.103 of the Texas Parks and Wildlife Code: 

{a) • the. depar~!lJ~~~~_acquir~park~sitasrineludi1'lg~propertya:t-
ready deVoted~to public use, by purchase, condemnation or other manner 

• (c) The department shall exercise the power of eminent domain 
in the manner prescribed by the general law • . • [l16J 

Still, there is considerable question about how and when these powers should 

be utilized. 

This fact is illustrated by the example of the Guadalupe River between 

Canyon Dam and New Braunfels in Comal County. One state official is reported 

to have said, "If the public demand to use the river is denied the state is 

going to have to step in." [45, p. 76J Various suggestions have been re-

ceived for improving the number of access sites on the Guadalupe River, and 

the Department, at the request of the Comal County Commissioners, has devel-

oped a plan for egress and ingress points along the river. [45, p. 7] 

Recently, a boating trade organization donated $10,000 toward the pur-

chase of land for parking and access to the river, but requested matching 

funds have not been provided by the state. Also, it was reported that Comal 

County officials asked the Department to install boat ramps on the river be-

tween Canyon Dam and New Braunfels, but the state and county could not agree 

over who should bear the expense of these improvements. [128g, p. 4J The 

Department has indicated that the use of state powers of eminent domain to 

acquire parking and access property have not been seriously considered, and 

apparently the Department will not become more actively involved in the 
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dispute until the local people, including local landowners, seek its assist-

ance, an event which does not seem likely in the near future. [45, p. 7] It 

would appear that the various facets and factions of this continuing contro-

versy are clearly indicative of the fact that no local or state agency or 

organization is taking a very active part at this time in trying to resolve 

this, or similar, situations. 

A potential avenue to enlarge the number of points of access to water 

cally, mitigation requires that terrestrial wildlife habitat be provided to 

replace that lost by the flooding of federally licensed or constructed res-

ervoir projects. The provision for mitigation is contained in the federal 

Fish and Wildlife Coordination Act of 1934, which until quite recently was 

rarely enforced. A summary of how this highly-controversial issue relates 

to Texas water projects is contained in a recent issue of Texas Water Re-

sources. [See 75] 

Only one extensive mitigation tract has thus far been provided in the 

state, over 8,000 acres near Pat Mayse Reservoir in northeast Texas under 

the administration of the Parks and Wildlife Department. The Department 

does not appear eager to accept a very active role in regard to mitigation: 

TPWD makes it clear that its position is somewhat subordinate in the 
mitigation issue--that is the laws governing mitigation are federal 
statutes and the only requirement for TPWD involvement is for consul
tation by the construction agency or permitting agency. The Depart
ment has neither the authority to condemn land for mitigation nor the 
funds to support a large program of intensive management of mitigation 
lands. [75, p. 4 ] 

Though control of public mitigation lands will normally be offered the De-

partment, which can either accept or refuse the offer, other agencies such 

as river authorities, cities, or conservation organizations could also as-

sume this responsibility. [75, p. 3] 
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Providing for public use is among the purposes for which mitigation lands 
"< 

may be administered. Because most mitigation lands are forested river bottom 

lands located along both sides or adjacent to streams, it would appear it 

might be possible for the mitigation land administrator to provide additional 

public access sites to the river or the reservoir. 

Highway Rights-of-Way. Without question, of all the different types of 

sites where entry can be gained to public water in Texas, highway rights-of

wC!y a~_~ t r.eamg:-Q!LEiings_.a.rfLthe-most-.nume:rous -arul·.a.ece&a~b l~. . But. there IS

a great deal of variation in the relative convenience of these access points, 

and there are seldom any improvements such as boat launching ramps at these 

crossings. At high bridges, there mayor may not be an easy way to get to 

the river or to park, and sometimes fences on either side of the road right

of-way converge at the bridge. However, it is normally possible to conven

iently get to the water at low bridge sites or where low water crossings ex

ist. Figure 8 shows representative examples of such low water crossings. 

The most convenient access at stream crossings is usually afforded along 

narrow and relatively unused county roads and farm-to-market roads. 

The courts of Texas have always recognized the right of the public to 

gain access to public waters via highway rights-of-way. In the case of 

Cornelison v. State [2lJ, the appellant owned land on both sides of a public 

road which was 30 feet wide, which narrowed to a 14 foot wide bridge at a 

river crossing. He fenced the narrow span on either side of the bridge to 

connect his fences, and for this was convicted of "wilfully obstructing a 

public road." The fence blocked nothing but access to the river. [123, p. 43; 

138, p. 10] 

Later, in Diversion Lake Club v. Heath [31], it appeared that defendants 

in error entered Diversion Lake and fished in it by placing their boats into 
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Figure 8. PUBLIC ACCESS FROM HIGHWAY RIGHTS-OF-WAY 



the water from a low bridge on which the public road crossed the river and 

lake, near its upper end. Thus, they were able to obtain access to the lake 

without venturing on the property of the plaintiff in error. There the 

court held: 

The trial court correctly enjoined defendants in error from trespassing 
upon any of the land owned by plaintiff in error surrounding the waters 
of the lake while permitting them to go upon the lake from the public 
road which crosses the upper end of the lake on a low bridge. [Emphasis 
added; 31, p. 445J 

a riparian owner cannot prevent the public from gaining access to water 

along highway rights-of-way by erecting a fence to exclude them. [113, p. 5J 

On the stretch of the Guadalupe River in Comal County between Canyon 

Dam and New Braunfels which was discussed in the preceding section, the only 

public land which might allow access to the river is at bridges along the 

county road right-of-way. However, at each of the bridges crossing the riv-

er ttere are signs posted which warn that boat launching, fishing and park-

ing are prohibited. Henderson describes the problems created in this way: 

A group of girl scouts was threatened with arrest if they tried to leave 
the river across private property. So they tried the county right-of
way at a bridge crossing. A deputy sheriff blocked their way telling 
them they would be fined for creating a safety hazard. [45, p. 8J 

Thus, the obvious concern of prospective river users over the acquisition of 

parking places and access and launching points along the river road. 

While low water crossings and low bridges along rights-of-way do in 

many instances afford good access points to public waters, at the same time 

it must be recognized that they can constitute a considerable potential safe-

ty hazard to persons canoeing or floating the river. [117, p. l24J 

Private Lands Open to the Public. The remaining avenue through which 

the public may gain access to Texas streams and lakes is through private 

property which is open to the public. Access through private property can, 
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of course, be obtained either by simply asking for and receiving permission 

from the landowner for a specific use, or by payment of a fee for the op-

portunity to use the resource. This section considers only the latter. 

Landowners may furnish nothing more than a means of access to public 

waters for such activities as fishing or boating, or, they may provide much 

more elaborate services. Some of the types of private campground facili-

tier offered are illustrated by Figure 9. Though there is little data on 

their number, there are in fact many c~gTounds catering to the ne~9~Q~~ __ . 
-~-~~----- --~--~-~ ~ <~~ ~-----~~---~--

the public recreationist in Texas. Some campgrounds provide for both day 

use and overnight use and are complete with running water, restrooms, trail-

er hookups, picnic tables, etc. Of growing importance in the Hill Country 

in particular are canoe and float liveries on the more scenic rivers. There 

the client may rent a canoe or float, and then be delivered to the ingress 

point and picked up later at ,the egress point by the livery operator. 

Bury observes that, "Since relatively little recreation is supplied 

by public agencies in the state, private landowners have a great opportunity 

to develop their resources for recreation." [12, p. l3J However, he recog-

nizes the problems of profitably providing such services in those areas where 

there are ample free or low-cost public facilities. Though the majority of 

riparian landowners in an area may be adverse to increased public use of 

their stream, there is usually someone who, with profit in mind, will provide 

the service. The existence of such private facilities makes it particularly 

difficult to accurately assess the real need for increasing the range of pub-

lic facilities and access to the state's streams and lakes. 

Barriers to Public Access and Travel 

This section discusses the various sorts of barriers and impediments 

erected by riparian landowners, such as fences and dams, which the Texas rec-

reationist might reasonably expect to encounter on most streams, but which 
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Figure 9. PRIVATE LAND OPEN TO PUBLIC ACCESS 



are especially prevalent in the Hill Country. Photographic examples of 

these impediments are shown in the accompanying figures. 

Fences. The problem of fences barring public access to water from 

road rights-of-way has been previous discussed. [Supra, p. 74] The ques-

tion of the legality of maintaining barrier fences across streams has nev-

er been directly before Texas courts. However, it would seem to run count-

er to the public policy statements of the courts. [123, p. 42; 138, p. 9J 

into the water the Texas Attorney General ruled: 

The riparian owners • • • cannot prevent the public from going up 
and down the river in boats and fishing in its waters by the erec
tion of fences across the river. [113, p. 5J 

In Burr's Ferry, B. & C. Railway Co. v. Allen [lOJ, the defendant was re-

quired to remove toll bridges across the Neches River which unreasonably ob-

struc~ed the public navigational easement: 

Nevertheless, it is a well-established fact that many landowners on 

small, but legally navigable and public, streams do maintain fences across 

the waterway. These fences are ostensibly for the purpose of enclosing live-

stock, dividing properties or sectioning pastures, but they also sometimes 

serve the function of preventing public passage on the stream. Figure 10 

shows such fences, which usually may be crossed only at one's peril. It 

has been suggested that the only justification for allowing such fences is 

that the public no longer uses rivers for trade and travel, and that public 

recreational use does not command a similar protected status, though this 

would seem contrary to the recognition of public rights discussed in previous 

sections. [123, p. 42; 138, p. 9J 

Dams and Diversion Works. There are many large and small dams and ir-

rigation diversion works which also serve to greatly restrict traffic and 
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Figure 10. FENCES OBSTRUCTING PUBLIC ACCESS 



public passage on most Texas streams. The obstruction caused by represent-

ative small dams is pictured in Figure 11. Almost all such structures were 

built under appropriation permits obtained from the Texas Water Rights Com-

mission, and thus they are legal. The rights and duties of these permit 

holders was addressed by the Texas Supreme Court in Diversion Lake Club v. 

Heath [31] as follows: 

The permit acquired by the irrigation company carried with it the in
cidental right to construct and maintain the dam and the lake. • • . 
It gave • • • no rignt te int:erfere with the public in their us~_-of ___ ._ 

---- - the~rfver:u[d~n-swafer-s--for~iiavlgaElon-;---:fishi.ng~-andother lawful pur-
poses further than interference necessarily resulted from the construc
tion and maintenance of the dams and lakes in such manner as reasonab
ly to accomplish the purpose of the appropriation. [31, p. 446] 

An inevitable result of such impoundments is to change the water line on 

the original banks of the stream, and perhaps innundate and obscure the gra-

dient boundary dividing public and private ownership. Since the public right 

of use can be exercised only below this dividing line, the use of the banks 

is thus largely eliminated. Also, river recreationists forced to detour or 

portage around legally permitted dams or other obstructions may be subject 

to prosecution for trespassing on private property. 

Most Parks and Wildlife Department publications dealing with recrea-

tional waterways list the small dams on the featured streams as among the 

known danger areas. Several low-water dams on the Guadalupe River below 

Canyon Dam are noted as obstructions and hazards to recreationists. [117, 

p. 124] Farther upstream, eight small low-water dams are located on the 

river between Kerrville and Comfort, which though not restricting stream-

flow make the river inconducive to recreational use. [117, p. 119] The 

Blanco River is described as unequaled for the number of small dams in that, 

"There are 13 in about 25 miles of the winding little stream that is only 

87 miles long." [139, p. 29] 
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Figure 11. SMALL DAMS OBSTRUCTING PUBLIC ACCESS 



Posted Private Property. It has already been established, as well as 

being a commonly-known fact, that almost all the land along Texas streams 

and around some lakes is in private ownership. Thus, the access-seeking 

public is often confronted with mile-after-mile of fenced and posted pri

vate property. The sought-after water can sometimes be seeen, but only 

from a distance, and the nearest public access point, if one can be found, 

might be miles away. 

in Figure 12. 

This situation is vividly portrayed by the pictures 
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Figure 12. POSTED PRIVATE PROPERTY 



CHAPTER V 

SPATIAL ASPECTS OF PUBLIC ACCESS 

This chapter examines some of the spatial aspects of public access, 

basically those which relate to the spacing of access points on streams. 

It also disc'Usses o-pportunities for aecass to lakeB, which in Texas ar:~ 

almost all man-made reservoirs. With most lakes the provision for public 

access appears to be more a function of the type of management system 

(river authority, Corps of Engineers, etc.) in contrast to streams which 

are normally not managed by such agencies. This chapter also examines the 

types of information on access which are available to the prospective rec-

reationist. 

Access to Streams 

With the recent proliferation of large reservoirs, rivers have become 

less important to public recreation. "Because [rivers] generally course 

through private lands, they are looked upon as an exclusive playground, a-

vailable only to a select few." [130, p. 15] Nevertheless, many outdoor 

magazines and newspaper columns carry stories about the fishing opportunities 

offered by such Texas streams as the Guadalupe [40; 140J, Blanco [139] and 

Pedernales [38; 141; l42J rivers, to mention only a few, and thus fishermen 

are attracted to them, as shown by this example: 

Just recently I was in Mason, a central Texas farm-ranch community, and 
decided to run to the nearby Llano River and have a try at bass. I 
drove about 10 miles west to a place called White's Crossing on a paved 
farm-to-market road. I parked my car by the bridge and commenced wad
ing upstream, plugging likely spots as I went. I must have traveled 
more than a mile before turning back and I had my limit of 10 nice
sized river bass. [130, p. 16] 
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Fishermen are probably generally less concerned over the scenic quality 

of streams than those demanded by persons interested in canoeing and float-

ing, and the rivers they fish need not flow continuously. In the drier re-

gions of the state and during periods of drought many streams exhibit inter-

rupted flow, having deep holes some distance apart, connected by only a 

trickle of water or by water flowing beneath the gravel of the stream bed. 

Aside from articles such as those cited above, there is very little in-

access and fishing areas on rivers. This informational void would have been 

considerably alleviated through a series of volumes prepared by the Parks and 

Wildlife Department entitled, Public Access to Fishing Waters of Texas. In 

these volumes was included a great deal of information about fishing opportu-

nities and points of public access, accompanied by maps of both streams and 

lakes, as illustrated by Figure 13. The completeness of the information sup-

plied is shown by this representative sample describing the area shown in the 

figure: 

After originating in southwestern Franklin County, Cypress Creek winds 
46 miles into Lake 0' the Pines. Channel catfish, bullheads and sun
fish provide fishing in the upper portion of the creek. As one ap
proaches Lake 0' the Pines, flathead catfish, crappie and largemouth 
bass enter the fishing picture. Access is available at five road cross
ings and no fees are charged for use of the rights-of-way. However, 
permission must be obtained from landowners before crossing private 
land. 

Site 1. Bank and boat fishing are available. An unimproved 
launching ramp is located here. No facilities are provided. No 
fees are charged. 

Site 2-5. Bank and boat fishing are available. Boats must be 
launched by hand at these sites. No facilities are provided. No 
fees are charged. [121, pp. 7, 10J 

Certainly, detailed information and maps of this sort could be extremely use-

ful to the prospective fishing public. For lakes, the publications give 

still more data with charts of available camping and picnic facilities, 
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services and supplies, boating facilities and available fishing, in addition 

to maps showing parks and other public access sites, and verbal descriptions. 

However, this series was never completed by the Department, only a limited 

number of copies of the first three (of five) volumes [119; 120; 121] were 

printed, and the publications were never made available for widespread dis-

tribution to the public. 

With respect to canoeing and floating on Texas waterways, there is a 

tion was occasioned by the phenominal increase in interest in canoeing, as 

explained by land Commissioner Armstrong: 

A lot of the trouble we've had on Texas rivers in recent years occurred 
because people saw [the movie] Deliverance, rented a canoe, and started 
down the Guadalupe. They didn't know anything about what gear they 
should have, how long they'd be on the river, what skill was needed to 
guide a canoe through rapids, or what their legal rights and duties 
were. [3, p. 36] 

In 1969, largely at the urging of Senator Kennard and various environ-

mental groups, the Texas Legislature authorized funding of the Parks and 

Wildlife Department to make a feasibility study regarding a dual system of 

trails and waterways within the state. [11, p. 37] The Department adopted 

the case study method and made a detailed analysis of 22.5 miles of the 

Guadalupe River immediately above and to the west of Canyon Reservoir. The 

report was published in 1971 under the title, Pathways and Paddleways. [118] 

Among the recommendations in the report were the following: 

II. The State should designate the study section of the Guadalupe as a 
scenic river and waterway park and furthermore that: 

1. a protective easement, 200-600 feet on either bank, establish
ing the rights of both private and public interests, be obtained 
through negotiation with individual landowners. 
2. relatively small areas along the more unique bluff formations 
be acquired by easement or in fee simple for use by the Waterway 
recreationist. 
3. five campgrounds be purchased in fee simple. 
4. Edge Falls be purchased in fee simple, and a protective ease
ment be obtained on both banks of Curry Creek from Edge Falls to 
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the Guadalupe River. 
5. a protective easement be obtained on the banks of Spring 
Branch. 
6. a protective easement be obtained on a short section of Honey 
Creek. 
7. legislation be passed giving the Texas Parks and Wildlife De
partment authority to regulate the number of recreational users 
of this Waterway in order that the campgrounds and river banks 
with their native plant and animal life be protected from abuse 
by uncontrolled numbers of recreationists. [118, p. 9] 

The recommendations concerning acquisition of scenic easements along 

the river aroused unanimous opposition from riparian lclIldowners •. Under. such 

easements the landowner can continue many normal productive activities (farm-

ing, livestock grazing, hunting, etc.), but cannot erect structures or signs 

in the easement corridor. Opposition to the proposed legislation was so 

strong that the bills were not voted out of committee. Also, there was no 

agreement as to the cost of the easements, estimates ranging from the Depart-

ment's $1.3 million to several hundred million. One state official who fa-

vored the legislation observed that such recommendations are "politically and 

economically unrealistic" at present in Texas. [11, pp. 37-39] 

In 1973, another less detailed, but more areally comprehensive, report 

was released by the Parks and Wildlife Department entitled, Texas Waterways: 

A Feasibility Report on a System of Wild and Scenic and Recreational Water-

ways in Texas. [123J It proposed the establishment of a state waterway sys-

tem adapted to the unique conditions of Texas, and used the same criteria as 

the National Wild and Scenic Rivers Act--wild, scenic, and recreational riv-

ers. The following waterways were identified [123, pp. 20-21] for possible 

inclusion in the state system: 

1) Wild Waterways 

Big Sandy and Village Creek 

Devil's River 

Pecos River 

Pedernales River 

Rio Grande 
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2) Scenic Waterways 

Angelina River 

Big Cypress Bayou 

Blanco River 

Brazos River 

Colorado River 

Frio River 

Guadalupe River 

Lampasas River 

Ll-ano River 

Medina River 

3) Recreational Waterways 

Brazos River 

Concho River 

Guadalupe River 

Lampasas River 

Neches River 

Nueces River 

Paluxy River 

Pine Island Bayou 

Rio Grande 

Sabine River 

San Bernard River 

San Gabriel River 

San MarcOSR.!""~L~~~~~ 

San Saba River 

Leon River 

Little River 

Trinity River 

The desirability of establishing such a waterway system is also mentioned 

in the Texas Outdoor Recreation Plan. [122J 

As an appendix to the waterway feasibility report, the Department pro

duced another publication entitled, An Analysis of Texas Waterways, in 1973. 

The primary purpose of these studies was to enhance the recreational usage 

of selected rivers and streams in Texas. The analysis concentrates on the 

physical characteristics of the study streams and among topics analyzed are 

the identification of floatable waterways, the best times of year to float 

them, water conditions and flow, general descriptions of the waterways, 

points of access, outstanding landmarks, unique features and areas which 

have potential for danger. The designated waterways in both studies are 

indicated by Figure 14. 

An attempt was made to cover all the rivers, streams, and bayous in 

Texas that are capable of supporting normal waterway recreational activi

ties such as canoeing, kayaking and rafting. Sections with the greatest 
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potential were mapped. Secondary waterways which are more restrictive to 

normal usage because of variation in flow, lack of access, and short length 

are included in supplemental information. Most waterways are presented in 

sections of approximately 35 miles in length, a normal two-to-three day 

float trip. [117, p. 8] In addition to the studies and publications dis-

cussed above, the Parks and Wildlife Department has also produced a number 

of small brochures available for public distribution which deal with the 

Unfortunately, none of these studies addresses itself to the legal is-

sues of whether or not the streams identified are publicly-owned and thus 

open to access. The Analysis of Texas Waterways contains this specific dis-

claimer: 

Information contained within this analysis is not to be construed as to 
represent a definition of the publicly owned rivers, streams and bayous 
in Texas. The Texas Parks and Wildlife Department accepts no responsi
bility, either express or implied, for any legal ramifications occur
ring from the use of this publication by any person for other than wa
terway analysis purposes. [117, Cover Page] 

and further: 

The extensive network of rivers, streams and bayous in Texas have made 
it impossible to inspect, first hand, all of the sections of waterways 
covered in this publication. Therefore, no legal assurance can be giv
en that all points of access suggested in this publication are actually 
open to the public. [117, Foreword] 

The most direct approach to a clear designation of navigable public 

streams is contained in Texas Waterways . . . . There a letter from the 

General Land Office Commissioner indicated that a limited and cursory search 

of Texas land titles by personnel of the General Land Office has resulted in 

a preliminary determination that a series of listed streams were probably 

navigable, and thus open to public access. [Emphasis added; 123, Appendix E] 

These identified stream segments are indicated in Figure 15. It should be 

recognized that a more comprehensive determination would require an exhaustive 
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search of titles to all riparian lands in Texas, and even then not all 

questions about statutory navigability based on average stream width could 

be answered. 

There are several other publications which deal with the recreational 

use of Texas rivers. Especially recommended for its detailed coverage 

(both descriptions and maps) is Nolen's Texas Rivers and Rapids. [79, 80; 

81] The stream segments described there are indicated by Figure 16. A 

Camping and Canoei~g.<;uJ,d_ehQok~prnduced-by-t:ha--SamIkmst-(}n --Area-eo uncil ur 

the Boy Scouts of America, also contains detailed information for particu

lar streams, those segments covered being indicated in Figure 17. [13] 

Little's Camper's Guide to Texas Parks, Lakes and Forests gives excellent 

coverage of those stream segments in state parks, and also the facilities 

around major reservoirs. [62] Because of its geographic scope, less compre

hensive coverage of floatable Texas streams is found in Maken's Guide to 

U. S. Canoe Trails. [70] Also useful to the river recreationist are the 

topographic maps of the U. S. Geological Survey. However, even the largest 

scale maps do not allow certain determination of width of statutory naviga

ble streams. County maps produced by the Texas Highway Department are par

ticularly helpful in depicting public road crossings along streams. Even 

most small secondary roads are shown, and are marked to indicate whether 

they are public or private roadways. 

There is a great deal of spatial variation in points of public access 

to streams in Texas. On some streams the points of access' are so far apart 

as to effectively exclude the majority of the recreation-seeking public, or 

in other cases the legal status of the stream may be in question. Since, 

in the event of accident or emergency, recreationists cannot safely enter 

on private land to leave the stream, few are willing to take the risk of 
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entry. The important distinction between recreational use of rivers and most 

other water bodies is recognized by Biggs, "[It] offers a peculiar situation 

in that access points are often many miles apart, an unreasonable dis-

tance to swim for aid." [5, p. 588] 

Variations in the spacing of access points on a stream lend themselves 

to classification in a very general way, as: 1) easily accessible streams, 

2) moderately accessible streams, and 3) streams difficult of access. The 
--- -- - - ----

___ u_e1C~pl~~~_~dlich __ fQ11QiL~ak~Lin t.omconsideration.onl.y: p1.aces.wbere ...pub.l.i.G-..lands--- . 

(road crossings or parks) theoretically could provide a point of access. 

Easily Accessible Streams. Figure 18 illustrates two representative 

stretches of the Guadalupe River in the Texas Hill Country. In general, the 

Guadalupe has a number of advantages, in addition to its scenic qualities, 

which contribute to its enormous popularity: 1) easy access at highway 

crossings, 2) the possibility of short river trips, and 3) close proximity 

to major urban areas. The first stretch (A) is located between Canyon Dam 

and New Braunfels. The marked points of access are where public roads cross 

the river, but appearances can be deceiving. It must be remembered that 

these bridge sites are posted with signs warning against parking, boat 

launching, fishirig, etc. [Supra, p. 76] Still, the river is quite accessi-

ble because there are numerous places where the public can gain access 

through commercial campgrounds, etc., for a fee. Farther upstream, on a 

stretch above Canyon Reservoir (B), there are several highway crossings 

which are not so distantly spaced as to prevent relatively easy access. 

Moderately Accessible Streams. Maps of segments of the Llano River (A) 

and farther west, the Frio and Sabinal rivers (B), are portrayed by Figure 

19. This portion of the Llano is marked by an extremely wide bed and the 

channel often splits into segmented streams. The spacing of access points 
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along this stretch is generally more favorable than elsewhere on the river. 

Like the Llano, the spring-fed Frio and Sabinal rivers are relatively free-

flowing streams with no major reservoirs. 

These streams might be properly classed as moderately accessible, a 

category into which most Hill Country streams could be placed. Most of the 

possible public entry points are from highway rights-of-way and a few parks. 

However. entry and egress points are generally several miles apart and would 

lupe. These streams see much less public use, even though they are located 

relatively near the large urban areas along the southern and eastern margins 

of the Edwards Plateau. 

Streams Difficult of Access. The Devil's River flows southward through 

a narrow, often canyon-like, valley into international Amistad Reservoir on 

the Rio Grande. It is considered by many to be one of the finest wilderness 

waterways in Texas, and its attraction is explained by a river recreationist 

as follows: 

It flows over white limestone for its entire length, and the water var
ies in color from sky blue to Mediterranean blue. The primary appeal 
is the topographical contrast; the surrounding countryside is sparsely 
vegetated, almost stark; yet the river bottoms are scattered with live 
oaks, cottonwoods, and other large trees. (3, p. 36] 

Despite great fluctuations in water level, it could provide opportunities 

for river recreation. However. as illustrated by Figure 20, there is almost 

no access to the river with only one point of ingress and egress at each end 

of a 44-mile stretch between the State Highway 163 low-water bridge crossing 

and Lake Amistad. Called "virtually inaccessible," the river must be con-

sidered difficult of access, and as a result it sees almost no public recre-

ational use. 
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Access to Lakes 

As pointed out earlier, opportunities for public access to the numerous 

man-made lakes is largely a function of the type of agency which constructs 

and manages the lake. The proliferation of large reservoir construction in 

recent years has probably significantly decreased the demand for river rec-

reation in most places. In addition, a large number of private lakes and 

ponds have been built which the Texas Parks and Wildlife Department finds 

Suggitt describes the impact of reservoirs on recreational opportuni-

ties as follows: 

Reservoirs and recreation are helping to reshape the landscape, people's 
life styles, and the state's economy. Recreational use is a fortunate 
by-product of the reservoir's prime purposes such as hydroelectric power 
or water supply. Most reservoirs are located near areas of greatest 
population and that compounds the recreational usage. [18, p. 2] 

Some Texas lakes have little shoreline development, whereas on other reser-

voirs it often spreads out for miles, resulting in blighted conditions around 

some older recreational lakes. Such development is largely unregulated in 

Texas because it occurs outside incorporated areas, and because the state and 

counties have little control authority. [104, p. 29; 105, p. 1] A recent 

study by Johnson, et aI, [52] reveals that Texas is not alone in this respect, 

only a few states having comprehensive regulation of lake shore development. 

Among the agencies exerting responsibility for basinwide management of 

Texas' many intrastate streams are conservation and reclamation districts and 

river authorities. In the 1960's there were found to be more than 600 such 

authorities and districts in Texas with direct responsibility for some aspect 

of water development. [67, p. 7] River authorities in particular have vary-

ing degrees of statutory responsibility and authority with respect to the 

provision of park and recreation facilities. [104, p. 30] 
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River authorities usually buy flowage easements around their reser-

voirs, but do not own the lakeshore land. Thus, since all or most of the 

riparian land is in private ownership, an explosion of real estate develop-

ment generally occurs, and riparian landowners can erect home, cabins, or 

docks with little control. Such development can result in "proliferation 

of ill-defined subdivisions, lack of sanitary sewers, lack of decent roads, 

lack of public access and just plain urban sprawl," at the same time de-
- -

.creasing.the lak.e_ts~pot:entiai_fnr __ pubiic_recreati.on. ____ t-lay_p_ -2-1- -~ubJ.4c.--fa--~·--

cilities for camping, recreation vehicles and boat launching generally are 

insufficient, these interests having been displaced by private development. 

The cost of providing recreational facilities is cited as the primary 

reason for limited public recreational development on river authority res-

ervoirs. The cost of buying peripheral land makes provision of recreation-

al facilities unfeasible. Since most river authorities have no taxing 

function, increased costs of water or power supplied by the reservoir would 

have to be passed on to consumers. [18, pp. 2-3] 

Suggitt has studied Lake Livingston on the Trinity River in East Texas. 

He points out the relative lack of public recreational development around 

the reservoir built to supply water for Houston and contends: 

It does not seem reasonable that a public agency should be forced to 
compete with speculative interests in order to provide for public rec
reation in cases where it was public investment which caused the land 
value appreciation in the first place. Had there been a properly pre
pared comprehensive plan for the entire reservoir region, with an "of
ficial map" designating the approximate locations of all planned pub
lic lands and rights-of-way, there would be no need for litigation and 
exorbitant payments for public use lands. [104, pp. 25-26] 

Though the Trinity River Authority which manages the reservoir has been auth-

orized to acquire several thousand acres of land for 19 public recreational 

areas, less than a thousand acres has thus far been acquired. He also notes 

that the Parks and Wildlife Department, the state agency with responsibility 
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for providing public recreation, has made no effort to establish a state 

park on the reservoir. [104, pp. 24-25) 

The relatively limited recreational development around Lake Buchanan on 

the Colorado River, which is managed by the Lower Colorado River Authority, 

is illustrated by Figure 21. Nevertheless, river authorities are beginning 

to assume a greater role in supplying water-based recreation, and the Lower 

Colorado River Authority is reported to be developing a master plan for the 
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Colorado and its tributaries. [18, p. 3] 

In striking contrast to the largely private development around river 

authority impoundments are most U. S. Army Corps of Engineers reservoirs. 

Though recreational uses and values do not rank high among expected benefits 

in the heirarchy of justifications for Corps projects, more public recrea

tion facilities are generally provided. 

Around Corps of Engineers projects, the government owns the land in fee 

simple all around the reservoir to the water's edge. Access roads and pub

lic recreation sites are established by the Corps, which also leases to con

cessions. The relative lack of private development and the large number and 

acreage included in recreation sites is illustrated by Canyon Reservoir, a 

Corps project on the Guadalupe River, in Figure 22. [Also see l24J Recently 

it has been reported that the Corps of Engineers is becoming increasingly 

concerned by the "proliferation of private facilities which interfere with 

the public's use" around its project lakes in Texas [128a, pp. 3-4J, and is 

surveying 17 such lakes looking for "encroachment" by private citizens on 

federally-owned lakeshore property. [128b, p. 2J 



TEX 29 

Figure 21. LAKE BUCHA.1\lAJ.'~: RIVER AlTTHORITY RESERVOIR 

LAKE BUCHANAN 

Source: 
Adapted from [62, p. 105; 
120, p. 104] 

Co. 

105 



~ ~ v 

• Boat Docks, Slips 
or Launching Ramps 

Source: Adapted 
from [14, pp. 20-21] 

\lie ..., v w .. 

CANYON 

Figure 22. CANYON RESERVOIR: CORPS OF ENGINEER RESE~VOIR 

v • 'U 

r-' 
o 
0'1 



CHAPTER VI 

SUMMARY AND CONCLUSIONS 

Texas has a long and very complex history relating to the development 

of water law. First, the riparian doctrine was introduced by Hispanic sov-

eJ:'eignso- and then continued und.er the Republic andstat.einto th.e-.late19th 

century, when the appropriation doctrine was imposed~ giving Texas a very 

complex dual-doctrine legal system. Since the Appropriation Acts of 1889-

1895, the state holds surface waters in trust for the public, though pri-

vate individuals can acquire rights of use in public waters. Private use 

for recreational purposes ranks relatively low in the heirarchy of water 

rights in Texas, and at present there appears to be no adequate mechanism 

for maintaining minimum streamflow for recreation and wildlife conservation. 

Nowhere in the Texas Water Code, which recently codified most water 

law, is there any specific mention of the public right of access to water. 

Nevertheless, there are a significant number of cases which do recognize 

this right for a variety of purposes--navigation and boating, fishing, hunt-

ing and camping. Unfortunately, most of the law turns on the peculiar cir-

cumstances of each case which makes the establishment of general rules dif-

ficult, and also, much of the law is dicta which does not have the same 

legal validity as a direct holding on the issue by the courts. The right of 

public access turns on the issue of whether a stream is navigable, and on 

the question of stream bed ownership. American jurisdictions rejected the 

English common law notion that only tidewaters were in the public domain, 

and adopted a test of navigability in fact. In Texas, the situation is even 
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more complicated because of the Hispanic ownership of perennial stream beds 

and the 1837 statute making streams statutorily navigable where their beds 

average more than thirty feet in width, whether or not they are navigable in 

fact. This statute greatly expanded state o~vnership of stream beds in Texas. 

With the complex mixture of land grants by Hispanic sovereigns, the Re

public of Texas and the state, it is understandable that there has been a 

great deal of controversy over which streams fit the test of navigability and 

make this determination, nor has it ever been determined by the courts or 

state agencies, except for short reaches of streams involved in legal contro

versies. The water rights adjudication, currently in progress, may offer 

some promise of more extensive determinations of navigability, though this 

issue has so far only arisen in the adjudication of water rights in one small 

river sub-basin. 

The right of the public to use the banks and shores of navigable waters 

in Texas is even more tenuous. It has become established by court decision 

that the line dividing public and private ownership on navigable streams is 

the gradient boundary on the stream banks. However, the actual demarcation 

of this line is much more complex and would require extensive surveys. De

marcation has never been attempted for intrastate streams, except experi

mentally. The method does not produce a line that is easily discernible to 

riparian landowners or the public. Even if such a line could actually be 

established, it would be subject to constant change as the stream bed and 

banks change through the processes of erosion, accretion, etc. 

Recognition of public access rights to Gulf of Mexico beaches and tidal 

waters rests largely on the common law theories of prescription and/or im

plied dedication, and on the terms of the Open Beaches Act. There is no 
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comparable statutory recognition of public access rights to inland waters, 

and the legal theories applied to coastal beaches do not find equal applica

tion to inland waters. 

It is most difficult to compare the public access problems of Texas to 

those of other jurisdictions because of the complexity of the state's His

panic-Anglo riparian and prior appropriation legal base, and also due to the 

fact that there is so little public and/or federal land in Texas. A few 

_.~ _ .. ~.f~t:~ .. 11~.~~ ... :li!ip2§E:!(Ll:rl~~·1:1\!t~~.~st.l.~}lI:i,s.t::g.e~.~sJ:c;i1)I!~],Iil~!lt(jt~(!~tlXt:eas~iIleflt:s 

along recreational waterways, but this has proved to be a particularly con

troversial issue in Texas, and the general impracticability of imposing such 

a system at the present time is generally recognized. 

Though they may not cross private lands in doing so, the public can, 

and often does, gain access to Texas navigable waterways from public lands 

such as parks, especially in more scenic areas, and probably much more com

monly from the more numerous highway rights-of-way crossing streams, des

pite the fact that these access sites are seldom improved to aid public use. 

In addition, private landowners often provide still other entry points, all 

of which makes it even more difficult to accurately assess the degree to 

which the public either lacks or needs improved access. 

Once access has been obtained to navigable waters, it is not unusual 

for the recreationist to encounter a myriad of impediments such as private 

barrier fences across public access points or across the stream itself. 

Landowners justify such fences as being necessary for livestock containment, 

but it is recognized that those which exclude the public or block their pas

sage, are illegal. Also, many streams are crossed by numerous large and 

small dams, most of which have been constructed under state permit. Never

theless, recreationists forced to detour around barrier fences or dams may 
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be subject to trespass charges. Because almost all riparian property in 

Texas is privately-owned, it is usually posted against trespass. 

There are not very many reliable sources where the prospective recre

ationist can get needed information about his duties and responsibilities 

as a user of public waters. Published guides which give information on 

particular stretches of some streams generally discuss only the physical 

nature and potential hazards of the waterways, and seldom address them-

. ~1:l§.1Y§I:l_t~~LthEunorEL.C9JJlPlex~lei-aL$itu:a.tiQus .. that.the rJacreationiat_i1i ..... 

likely to encounter. There is also a great deal of variation on the spac

ing of possible access points along streams, which in turn determines how 

accessible the stream is to the public. Those streams which are difficult 

to enter because of the lack of access sites see very little public use 

because of the risks involved. Access to most lakes is thought to be less 

of a problem. However, the degree to which public recreation sites have 

been developed around reservoirs is largely a function of the type of man

agement agency, with some lakes having almost no parks and other access 

sites, whereas others are comparatively well-equipped. Reservoir develop

ment in recent years probably has had the effect of lessening the demand 

for river recreation in most areas of Texas. 

It should be clearly evident from the foregoing chapters and the pre

ceding summary that there are many unresolved problems associated with pub

lic recreation on Texas streams and lakes. On Texas streams, the conflicts 

have become polarized between the recreation-seeking public on the one hand 

and riparian landowners on the other. The frequency and severity of these 

conflicts between river user and property owner has been attributed to 

" .•• river location, relative popularity of the site, property ownership 

distribution (size and number), availability of support facilities, and 
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inevitably the personality of the landowner, the river user, or both." [22, 

p. 149] Bury has identified as another causative factor the traditionally 

free use of private land in Texas for hunting and fishing. Because there is 

so little public land, the urbanite seeks recreation where he can find it, 

and local residents have regarded such access as a right for years. In the 

past quarter century. Texas landowners have begun to regard the fish and 

wildlife resources on their land and in adjacent waters as salable commodi-

It is easy to appreciate and sympathize with the views of either group. 

Recently, several very descriptive articles have appeared in the popular 

press describing the continuing conflict, particularly as it relates to the 

Guadalupe River, though often from a less-than-objective point of view. 

(See 3; 6; 11; 45; 90; 103] The problems confronted by riparian landowners 

are described in statements such as these: 

Amateurs roamed Texas rivers like lost souls, and for that matter, many 
were lost. They camped on private property, got shot at by irate farm
ers and ranchers who became enraged at the piles of rubbish, the cut
ting of trees for firewood and even the occasional pot shot at cattle 
or hogs by the rotten apples of the canoeing fraternity. [103, p. 26] 

The feelings of the members of the Upper Guadalupe River Association, an 

organization representing the interests of lapdowners in preserving the 

Guadalupe, was summarized as follows: 

The landowners complained of truck loads of litter left by canoeists, 
cut fences and fishing lines, vandalized storage houses, people carry
ing guns down the river, diminishing wildlife, and continuing pollution 
problems caused by the City of Kerrville. A significant portion of the 
people who attempt to canoe down the river on weekends have no idea of 
how long it may take to reach their destination or where they can le
gally leave the river without trespassing. As a result, landowners are 
repeatedly bothered on weekends by stranded canoeists who are miles 
from their cars, expecting someone to offer assistance. Then on Monday 
mornings, the landowners are left with the debris left by uninvited 
campers or careless boaters. [11, p. 38] 

In a more general sense, it is noted that though trespassing and littering 
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are the major causes of conflict, property destruction and general disre-

spect for the landowner by recreationists are other common incidents which 

can have lasting repercussions: 

The destruction of one gate or blatant discourtesy to one local resi
dent can promote endless controversy between subsequent users and the 
landowner. [22, p. 149J 

A related area of concern to resource management agencies is the eco-

logical impact of large numbers of public users on the river and its banks. 

impact is most significant. {30, p. 265} Also, overuse implies unpleasant 

user experiences as well as degradation of the natural resource. [22, 

p. 149) Large quantities of water are required to support high-quality 

recreation experiences for a large number of users. For example, the Wis-

consin Outdoor Recreation Plan recommends eight acres per rowboat for fish-

ermen on lakes and larger rivers, twenty acres per power boat, forty acres 

per water skier, and one-half mile of stream per canoe. [72, p. 745] 

Ditton, et aI, in a survey of user impact on the Rio Grande in Big 

Bend National Park, identify access as a major component in explaining ad-

verse environmental impacts. However, they do point out how public access 

can be manipulated and impacts reduced and redistributed once management 

goals are established. [30, p. 265] 

Despite their adverse impacts on riparian landowners and the creation 

of problems for resource management agencies, the plight of the recreation-

seeking public on Texas rivers can also be appreciated. In general, the 

public often has little idea of where access to rivers can be obtained and 

there is not a great deal of helpful information on the subject. They per-

haps find many obstacles to passage along rivers, and they possibly are sub-

jected to harassment by landowners and local law enforcement officials when 
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they do attempt to use public streams. One state official observed: 

Local law enforcement people are prejudiced against anybody who looks 
different or has a different life style. They are not living up to 
their duty to administer the law fairly; they apply a different stand-
ard to people on the river • Until local law enforcement officers 
are fair to canoeists, many of the conflicts and problems ... will 
be insoluble. [11, p. 32] 

It has been recognized that, "The root of the problem between landown-

ers and [river recreationists] • . . seems to lie in legal ambiguities and 

uncertainties surrounding the public's right to use navigable streams." 

[11, p. 39J In recent years, however, legislation which would have helped 

to alleviate the situation has been unsuccessfully proposed by the Texas 

Parks and Wildlife Department, General Land Office and by individual legis-

lators. 

In 1969, a bill was introduced which would have resulted in the crea-

tion of a scenic or natural waterways system in Texas. The Senate passed 

this bill, but it was never reported out of a House committee. The Lesig-

lature did, however, appropriate funds for the Parks and Wildlife study of 

the feasibility of establishing a waterway system in Texas, the results of 

those studies having been discussed in a previous chapter. [Supra, p. 88] 

The most comprehensive piece of legislation regarding public rights 

and responsibilities in the use of Texas rivers was introduced in 1973 by 

Senator Clower. His bill, the Texas Public Rivers Act, would have resulted 

in the codification of those segments of Texas water law dealing with the 

public right of recreational use of inland waters. The proposed act has 

been thoroughly analyzed by Biggs in a law review article [5], from which 

this summary is largely derived. Like the Open Beaches Act, it would have 

affirmed the right of the public to use navigable waterways as follows: 

It is hereby declared and affirmed to be the public policy of the State 
of Texas that the navigable inland waters within this state are re
served for the benefit and use of the public, individually and collec-
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tively; and that the state should guarantee the public's right to use 
these waters, provide the public the necessary facilities to enable 
them to use these waters, and provide whatever regulation is necessary 
for the protection of these waters and the adjacent lands and landown
ers. [5, p. 582] 

Among the provisions of the Texas Public Rivers Act were these impor-

tant points which directly address several of the recurrent public access 

and water use problems discussed in this report: 

1) It would have prohibited the erection of obstructions, such as fences, 

vided for landowners who might find it reasonably necessary to run a fence 

across it to contain livestock. The Attorney General, or any County, Dis-

trict, or Criminal District Attorney were authorized to seek court orders or 

injunctions to remove any such obstructions restricting the public right of 

navigation. [5, p. 583] 

2) It would have allowed the reasonable use of riverbanks by recrea-

tionists enabling them to detour around obstructions in the river without 

fear of trespass. However, it did not authorize rest or picnic stops on 

privately-owned land. [5, pp. 587-88] 

3) It would have provided for emergency use of riverbanks so that a 

recreationist could make reasonable use of the shore during an emergency 

threatening his life, safety or health without incurring civil or criminal 

liability. [5, p. 588] 

4) It would have authorized the acquisition of private lands for fish-

ing and camping sites along the shores of navigable waterways, and also 

provided for a General Land Office study to determine the extent and loca-

tion of public lands along navigable streams. [5, p. 591] 

5) Finally, it provided for regulation of public use areas to prevent 

damage to neighboring landowners, allowing the Parks and Wildlife Department 

114 



to make rules and regulations to govern the administration, operation and 

use of such areas, including issuance of permits and imposition of fees. 

[5, p. 592] 

In addition to recommending adoption of the proposed Act, Biggs also 

had several suggestions to clarify particular provisions: 

1) With respect to the use of riverbanks by recreationists, she felt 

that there should be a means for determining the location of the legal 

accomplished was not specified. [5, p. 588J The problems of surveying, 

affixing and maintaining such a well-defined boundary were discussed in a 

previous chapter. [Supra, p. 47] 

2) Concerning provision for the emergency use of banks and shores, she 

recommended setting an arbitrary, unspecified distance from the water's 

edge for such use. [5, p. 588] 

Without doubt, statutory provisions such as those contained in the 

Texas Public Rivers Act would go a long way toward resolving many of the 

problems and questions concerning public use of navigable streams in Texas. 

However, the proposed bill attracted a great deal of opposition from ripar-

ian landowners, was not reported out of the Senate Committee on Natural Re-

sources, and thus was never acted upon, leaving Texas among a decided mi-

nority of states with no inland recreational waterway legislation. Biggs 

concluded that: 

Until the law is clarified and recreationists and landowners alike are 
aware of their rights and responsibilities, conflicts and misunder
standings between the two groups can be averted only through individ
ual cooperation. Our present laws, which are a confusing combination 
of diverse, outdated, and sometimes conflicting laws, need to be clar
ified by legislative codification. [5, p. 593] 

Though such recommendations may be persuasive, political expediency 

would seem to indicate that Texas is not yet ready for comprehensive, far-
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reaching legislation which would solve many of the more pressing problems 

of public access in a single stroke. 

Even less comprehensive measures directed toward more specific ques

gions such as determination of navigability, are similarly unattainable in 

most instances. It has been shown that reference to the largest scale maps 

commonly available to river recreationists does not allow an adequate deter

mination of navigability based on the statutory definition of stream width. 

__ SU!"~'~)'iE~g __ l3t!,e~~~~~J::~tllline~_t\avigability __ and ~to __ establ.ish and demarc..at.e 

the gradient boundary separating public and private ownership would also be 

prohibitively time-consuming and costly, and the effect water rights adjud

ication may have in settling these issues is as yet unknown. Nevertheless, 

it would be useful for the General Land Office to expand on the preliminary 

determination of navigability made in 1973, with a more thorough search of 

riparian land titles. Even a semi-official determination of state-owned 

riparian lands would be useful, and a map showing stream segments thought 

to be publicly-owned would be most helpful to recreationists. 

Certainly, the most attainable goal at present lies in the general area 

of dissemination of more reliable information on public access, or more ef

fective public education. Agencies concerned with water-based recreation 

should make every effort to furnish the public with information about 

streams, access points, etc. This was accomplished to some extent by the 

Parks and Wildlife Department studies discussed in the previous chapter, and 

also by the commercial recreation guides, though they are all chiefly direc

ted to canoeing. Other lawful uses should also be considered, and more com

prehensive and continually updated coverage of the type contained in the 

abortive series on public access to the fishing waters of Texas could fill 

an information void. The Parks and Wildlife Department appears to be in the 
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untenable position of: 1) Attempting to insure that the navigable inland 

waters of Texas remain open to public use, and 2) Fearing the impact of in

creased waterway use on both the natural resources the agency is attempting 

to conserve and the user experience. After actively, and largely unsuc

cussfully, trying to improve public access during the first part of this 

decade the agency has apparently now adopted a more cautious stance. 

Many other unresolved problems, far beyond the scope of this research, 

case studies to more accurately measure the public demand and need for im

proved access; and 2) the extent to which reservoir development and private 

land open to the public may have reduced the demand for improved access; 

and 3) the study of conflicts arising from incompatible public uses (ca

noeing, fishing, etc.), and the possible need for regulation. 

It must be concluded that the measures discussed above, tentative as 

they are, represent the only steps short of comprehensive legislation, 

which might help resolve the issue. Thus, conflicts between riparian prop

erty owners and the recreation-seeking public (and possibly between members 

of the public) will probably continue to increase in number and in rancor; 

and the unresolved legal questions which are the basic underlying causes 

must still be answered by the courts in an aimless, piece-meal fashion. 

117 



REFERENCES 

1. Anderson, Dorothy H., et aI, (comps.). An Annotated Bibliography on 
River Recreation. St. Paul, Minn.: USDA, Forest Service, North Central 
Forest Experiment Station, 1978. 

2. Arbingast, Stanley A., et al. Atlas of Texas. Austin: University of 
Texas, Bureau of Business Research, 1976, 5th edition. 

3-.-------Aawtreng,~-Beb.~~-~rIRapid -l't'an8it-,'L'fe:x:as·Monthlr,-r!fiNcr~· .~ .{Aprl1:; 
1975), 36. 

4. "Beds, Banks and Shores," Texas Jurisprudence 2d, Vol. LX. San Fran
cisco: Bancroft-Whitney, Inc., 1964, pp. 576-85. 

5. Biggs, Susan B. "Recreational Use of Texas Rivers - Recommendations 
for Adoption of the Texas Public Rivers Act," St. Mary's Law Journal, 
VII, No.3 (1975), pp. 575-93. 

6. Boyd, Bob. "Guns Along the Guadalupe," The Texas Observer, LXV, No. 
18 (September 21, 1973), 9-10. 

7. Brower, David J., et al. Access to the Nation's Beaches: Legal and 
Planning Perspectives. Raleigh: North Carolina State University, Sea 
Grant College Program, February, 1978. 

8. Brown v. Linkenhoger, 175 S~>l2d 975, Tex Civ App (1943), Err. ref., 
w.o.m. 

9. Burka, Paul. Public Right, Public Interest and Public Trust: Three 
Means to One End. Austin: Texas Coastal and ~furine Council, 1974. 

10. Burr's Ferry, B. & C. Railway Co. v. Allen, 164 SW 878, Tex Civ App 
(1914), Err. ref. 

11. Burton, Amon. "On the Waterfront," Texas Monthly, III, No.4 (April, 
1975), 32-34+. 

12. Bury, Richard L. "A General View of Institutional Constraints as Fac
tors in the Development of Recreation Resources in Texas," in Research 
on Texas Water and Recreational Resources. Departmental Information Re
port No.7. College Station: Texas A & M University, Department of Ag
ricultural Economics and Sociology, 1968, pp. 11-18. 

13. Camping and Canoeing Guidebook. Houston: Sam Houston Area Council, Boy 
Scouts of America, 1972. 

118 



14. "Canyon Lake Map," The Texas Fisherman, II, No.5 (September, 1974), 
20-21. 

15. City of Austin v. Hall 93 Tex 591, 57 SW 563, Tex Sup Ct (1900). 

16. City of Victoria v. Schott, 29 SW 681, Tex Civ App (1895). 

17. Clark, Charles E. "Limitation Title--Adverse Possession--Riparian 
Rights to River Beds," Texas Law Review, XXVI, No.2 (December, 1947), 
223-26. 

18. "Come on In .•. The Water's Fine," Texas Water Resources, II, No.3 
(April, 1976), 1-4. 

119 

19 . ~3>_~~~!'L9!~tl:?~ __ It'_m~~ThQtl_Sh~ltJ'k)t~J!,ULrubllc.JYatersllitb.ollt.J:'ub j ic .. m_. ~u 
m~~~_~~ Permission--Washington f s Lake Chelan Decision, n Washinston Law Review, 

XLV, No.1 (March, 1970), 65-93. 

20. "Where Does the Beach Begin, and to What Extent is This 
a Federal Question," Washington Law Review, XLII, No. 1 (October, 1966), 
33-118. 

21. Cornelison v. State, 49 SW 384, Tex Civ App (1899) . 

22. Countess, Michael 1., et a1. "Problems and Conflicts Associated with 
River Recreation Progrannning and "M..anagement in the East," in River Rec
reation ~~nagement and Research. General Technical Report NC-28. St. 
Paul, Xinn.: USDA, Forest Service, North Central Forest Experiment Sta
tion, 1977, pp. 147-50. 

23. Crandall, Tom. "Shoreline Development Controls and Public Access to the 
Ocean's Edge," Coastal Zone Management Journal, I, No.4 (1974), 365-94. 

24. Curtis, Eric J. "Some Legal Aspects of River Recreation Management in 
the East," in River Recreation Management and Research. General Tech
nical Report NC-28. St. Paul, Minn.: USDA, Forest Service, North Cen
tral Forest Experiment Station, 1977, pp. 8-lS. 

25. Davis, Clifford. "Water Policy and Planning in the East," Chap. 33 in 
Robert E. Clark (ed.), Waters and Water Rights, Vol. 7. Indianapolis: 
The Allen Smith Company, 1976, pp. 219-48. 

26. Dewsnup, Richard L. Public Access Rights in Waters and Shorelands. Legal 
Study No. S-B. Arlington, Va.: National Water Commission, September, 
1971. 

27. Dincans v. Keeran, 192 SW 603, Tex Civ App (1917). 

28. Ditton, Robert B. Water-Based Recreation; Access, Water Quality and In
compatible Use Considerations: An Interdisciplinary Bibliography. Ex
change Bibliography No. 193. Monticello, Ill.: Council of Planning Li
brarians, 197. 



29. Water-Based Recreation: Supply and Demand Considerations. 
Exchange Bibliography No. 159. Monticello, Ill.: Council of Planning 
Librarians, 1970. 

30. • et ala "A Survey and Analysis of Recreational and Live-
stock Impact on the Riparian Zone of the Rio Grande in Big Bend National 
Park," in River Recreation Management and Research. General Technical 
Report NC-28. St. Paul, Minn.: USDA, Forest Service, North Central 
Forest Experiment Station, 1977, pp. 256-66. 

31. Diversion Lake Club v. Heath, 126 Tex 129,86 SW2d 441, Tex Sup Ct (1935). 

32. Dobkins, Betty Eakle. The Spanish Element in Texas Water Law. Austin: 

33. 

University of Texas Preas, 1959~ 

Driver, B. L. and John R. Bassett. "Defining Conflicts Among River 
Users: A Case Study of Michigan's Au Sable River," Naturalist, XXVI, 
No.1 (Spring, 1975), 19-23. 

34. Dutton v. Vierling, 152 S~V 450, Tex Civ App (1912). 

35. Ellis, Willis H. "Watercourses--Recreational Uses for ~vater Under Prior 
Appropriation Law," Natural Resources Journal, VI, No.2 (April, 1966), 
181-85. 

36. Evans, Alvin E. "Riparian Rights in Artificial Lakes and Streams," 
Missouri Law Review, XVI, No.2 (April, 1951), 93-117. 

37. Fisher v. Barber, 21 SW2d 569, Tex Civ App (1929). 

38. Goodspeed, John. "Pedernales Falls--Paradise Found," San Antonio 
Express-News, (August 28,1977), p. 6-H. 

39. Graves, John. Goodbye to a River, A Narrative. ~ew York: Knopf, 1960. 

40. "Guadalupe River Trout Fishery," Texas Parks and Wildlife, XXXV, No.6 
(June, 1977), 23-24. 

41. Hadda~vay, Arthur S. "Waters and Watercourses--Title to Bed of Streams," 
Texas Law Review, VI, No.4 (June, 1928), 524-27. 

42. Hawkins, Wallace. "Title to River Beds in Texas and Their Boundaries," 
Texas Law Review, VII, No.4 (June, 1929),493-519. 

43. Heard v. Town of Refugio, 129 Tex 439, 103 SW2d 728, Tex Sup Ct (1937). 

44. Heikoff, Joseph M. Shorelines and Beaches in Coastal Management: A 
Bibliography. Exchange Bibliography No. 876. Monticello, Ill.: Coun
cil of Planning Librarians, 1975. 

45. Henderson, Jim. "Environment: Bullets, Buckshot and Barbed Wire," 
Southern Outdoors, XXVI, No.5 (August, 1978), 6-8+. 

120 



46. Hutchins, Wells A. Texas Law of Water Rights. Austin: Texas Board 
of Water Engineers, 1961. 

47. Water Rights Laws in the Nineteen Western States, Vol. 
I. USDA, Economic Research Service, Natural Resource Economics Divi
sion, Miscellaneous Publication No. 1206. Washington, D.C.: U.S. Gov't 
Printing Office, 1971. 

48. Jacobstein, J. Myron and Roy M. Mersky. Water Law Bibliography, 1847-
1965. Silver Spring, Md.: Jefferson Law Book Co., 1966. 

49. Water Law Bibliography, 1847-1965, Supplement 1, 1966-67. 
Silver Spring, Md.: Jefferson Law Book Co., 1969. 

-- --50+-~~ __ ~_m_~~_~_~~~~~~~~-~e.t'~~taw:gitr];'ie~f184 7-1%51 -- 5ttp-p lement2;: 1968-
1973. Silver Spring* Md.: Jefferson Law Book CO' 9 1974. 

51. Johnson, Corwin W. "Legal Assurances of Adequate Flows of Fresh Water 
into Texas Bays and Estuaries to Maintain Proper Salinity Levels," 
Houston Law Review, X, No.3 (March, 1973), 598-640. 

52. , et al. Legal Aspects of Land Use Regulation of Lake 
Shore1ands by State and Local Governments for the Protection of Lakes. 
Technical Report CRWR-142. Austin: University of Texas, Center for 
Research in Water Resources, 1976. 

53. Johnson, Ralph W. and Russell A. Austin, Jr. "Recreational Rights and 
Titles to Beds on Western Lakes and Streams," Natural Resources Journal, 
VII, No.1 (January, 1967), 1-52. 

54. Jordan, Terry G. "Antecedents of the Long Lot in Texas," Association 
of American Geographers, Annals, LXIV, No.1 (March, 1974), 70-86. 

55. Josselet, Ron and Bob Evans. Floating Texas Waterways. P~{D Leaflet 
9000-39. Austin: Texas Parks and Wildlife Department, December, 1977. 

56. The Waterways of Texas. PWD Leaflet 9000-38. Austin: 
Texas Parks and Wildlife Department, December 1977. 

57. Kiechel, Walter, Jr., and Martin Green. "Riparian Rights Revisited: The 
Legal Basis for Federal Instream Flow Rights," Natural Resources Journal, 
XVI, No.4 (October, 1976), 969-74. 

58. "Landowner Told He Can't Fence Underwater Land," San Antonio Express
News, (August, 1977), p. 5-G. 

59. Lee v. Grupe, 223 SW2d 548, Tex Civ App (1949). 

60. Leifeste, Tim. Canoeing Basics. Austin: Texas Parks and Wildlife De
partment, n.d. 

61. Lime, David W. "Back Country River Recreation: Problems and Research 
Opportunities," Naturalist, XXVI, No.1 (Spring, 1975), 2-6. 

121 



62. Little, Mildred. Camper's Guide to Texas Parks, Lakes and Forests. 
Houston: Gulf Publishing Co., 1978. 

63. McCurdy v. Morgan, 265 SW2d 269, Tex Civ App (1954). 

64. McKnight, Joseph W. "The Spanish Watercourses of Texas," in Essays 
in Legal History in Honor of Felix Frankfurter. New York: The Bobbs
Merrill Co., Inc., 1966, pp. 373-86. 

65. "Texas Land and Water Law . . .," Paper read at Texas 
State Historical Association meeting in Austin, Texas (March 8, 1975), 
14 p. 

66. }1~~l.lClIl.~ H~ILr'Y W. "Watex andJ~a_~e_rcQurSes--Pllh1icRighto£Fishery 
~-~~~~~-~--inNavi.gab leWMers--Bver PrlvateSubmerged Land/' --'f'exasI:.aw Revi:-ew;--

XII, No. 1 (December~ 1933), 72-81. 

67. McNeely, John G. and Ronald D. Lacewell. "Demand Increasing for Texas' 
Water Resources," Texas Agricultural Progress, XXIII, No.3 (Summer, 
1977), 4-7. 

68. 
No. 177. 
1977 . 

Surface '-later Development in Texas. TAES Bulletin 
College Station: Texas Agricultural Experiment Station, ~~y, 

69. Water Resource Uses and Issues in Texas. TAES Bulletin 
No. 1189. College Station: Texas Agricultural Experiment Station, 
August, 1978. 

70. Makens, James C. Maken's Guide to U. S. Canoe Trails. Irving, Texas: 
Voyageur Publishing Co., 1971. 

71. Manry v. Robison, 122 Tex 2l3, 56 SH2d 438, Tex Sup Ct (1932). 

72. Meyers, Charles J. and A. Dan Tarlock. Water Resource Management: A 
Casebook in Law and Public Policy. Mineola, N.Y.: The Foundation 
Press, Inc., 1971. 

73. "Minimum Streamflows for Fish and Wildlife," Texas State Bar Section 
Report--Environmental Law, VII, No.7 (May, 1977), p. 3. 

74. Mitchell v. Town of Refugio, 265 SW2d 261, Tex Civ App (1954) Err. ref. 

75. "Mitigation?," Texas Water Resources, II, No.5 (June, 1976), 1-4. 

76. Motl v. Boyd, 116 Tex 82, 286 SW 458, Tex Sup Ct (1926). 

77. National Water Commission. Water Policies for the Future. Port Wash
ington, N.Y.: Water Information Center, Inc., 1973. 

78. Neuman, Michael T. Public Access to the Great Lakes: A Policy Study, 
1976. Madison: Wisconsin Department of Natural Resources, Coastal 
Management Program, 1976. 

122 



79. Nolen, Ben M. (ed.) . Texas Rivers and RaEids. Humble, Texas: Nolen 
and Narramore, 1974. 

80. , (ed.) • Texas Rivers and RaEids, Volume I. Humble, 
Texas: Nolen and Narramore, 1972. 

81. , (ed.) . Texas Rivers and RaEids z Volume II. Humble, 
Texas: Nolen and Narramore, 1973. 

82. Oklahoma v. Texas, 260 US 606, US Sup Ct (1923). 

83. Owens, David W. Public Rights in Shoreline Recreation Areas: A Selec
tively Annotated Bibliography. Exchange Bibliography 894. Monticello, 
Ill.: COtlnctl. of Planning Lihrarians, 1975 •.. 

84. Peters, Clay E. "A National System of Wild and Scenic River.g," 
Naturalist, XXVI, No.1 (Spring, 1975), 28-31. 

85. Price, Steve. "Run Silent, Run Cheap: Try Texas Fishing from a Canoe," 
The Texas Fisherman, II, No. 10 (February, 1975), 6-9. 

86. "River Flow Information Available to Canoeists," Texas Parks and Wild
life, XXXVII, No.7 (July, 1978), 20. 

87. Roberts, Kenneth. "Title and Boundary Problems Relating to Riverbeds," 
Texas Law Review, XXXVI, No.3 (February, 1958), 299-321. 

88. Rules of the River. Austin: River Recreation Association of Texas, 1978. 

89. St. Paul Fire & Marine Ins. Co. v. Carroll, 106 SW2d 757, Tex Civ App 
(1937) . 

90. Schneider, Bill. "Do Landowners Hassle Fishermen Illegally?," Western 
Outdoors, XXII, No.6 (June, 1975), 32-33. 

91. Scott, James W. and Ron Hyra. "Methods for Determining Instream Flow 
Requirements for Selected Recreational Activities in Small and Medium 
Sized Streams," Paper read at the 13th American \.;rater Resources Associa
tion meeting, Tucson, Arizona (November, 1977), 23 p. 

92. Selman v. Wolfe, 27 Tex 68, Tex Sup Ct (1863). 

93. Simmons, Robert H. "Legal Aspects of River Recreation Management in 
the West," in River Recreation Management and Research. General Tech
nical Publication NC-28. St. Paul, Minn.: USDA, Forest Service, North 
Central Forest Experiment Station, 1977, pp. 32-37. 

94. Smith v. Godart, 295 SW 211, Tex Civ App (1927). 

95. Spivey, Marvin. "Closed Beaches: How Far Will it Go?," The Texas Fish
erman, VI, No.3 (July, 1978), 2. 

123 



96. Stankey, George H. "Recreational Geography: Its Evolution and Applica
tion to Problems of Wilderness Management," in Applications of Geograph
ic Research: Viewpoints from Michigan State. Lansing: Michigan State 
University, 1977, pp. 75-87. 

97. State v. Black Bros., 116 Tex 615,297 SW 213, Tex Sup Ct (1927). 

98. State v. Bradford, 121 Tex 515, 50 SW2d 1065, Tex Sup Ct (1932). 

99. State v. Grubstake Investment Assn., 117 Tex 53, 297 SW 202, Tex Sup Ct 
(1927) • 

100. Stephensen v. Wood, 119 Tex 564, 34 SW2d 246, Tex Sup Ct (1931). 

-101.- -St11es,--ArehtlrA.~-!!The-GradientBoum:lary--'l'he'LineB"etweenTex~~-a:mt· 

Oklahoma Along the Red River," Texas Law Review, XXX, No.3 (January, 
1952), 305-22. 

102. Stone, Albert W. "Public Rights in Water Uses and Private Rights in 
Land Adjacent to Water," Chap. 3 in Robert E. Clark (ed.), Waters and 
Water Rights, Vol. 1. Indianapolis: The Allen Smith Company, 1967, 
pp. 177-279. 

103. Stowers, Henry. "Canoes Gain in Popularity," The Texas Fisherman, 
V, No.5 (September, 1977), 26. 

104. Suggitt, Frank W. "Institutional Constraints in the Development of 
Recreational Resources in Texas," in Research on Texas Water and Rec
reational Resources. Departmental Information Report No.7. College 
Station: Texas A & M University, Department of Agricultural Economics 
and Sociology, 1968, pp. 19-33. 

105. "Sure Signs of a Reservoir," Texas Water Resources, IV, No.5 (June, 
1978), 1-4. 

106. Taylor Fishing Club v. Hammett, 88 SW2d 127, Tex Civ App (1935). 

107. Templer, Otis W. "Geographical Aspects of Water Law in the Nueces River 
Basin, Texas," Unpublished Ph.D. Dissertation. University of California, 
Los Angeles, December, 1969. 

108. Institutional Constraints and Conjunctive Management of 
Water Resources in West Texas. Water Resources Center Publication 
WRC-76-l. Lubbock: Texas Tech University, Water Resources Center, Feb
ruary, 1976. 

109. "Institutional Constraints and Water Resources: Water 
Rights Adjudication in Texas," Rocky Mountain Social Science Journal, 
X, No.3 (October, 1973), 37-45. 

110. "Texas Surface Water Law: The Legacy of the Past and Its 
Impact on Water Resource Management," Historical Geography, VIII, No.1 
(Spring, 1978), 11-20. 

124 



Ill. Terry, Ross D. "Waters and i.J'atercourses--Title to Stream Beds and 
Riparian Lands--Determinable Fees," Texas Law Review, XII, No.4 
(June, 1934), 490-500. 

112. "Texans Fight Proposed Rio Grande Park Plan," Lubbock Avalanche-Journal, 
(March 6, 1978), p. 6-A. 

113. Texas Attorney General's Office. Attorney General Opinion S-107. 
Austin: Texas Attorney General, 1953. 

114. Attorney General Opinion S-208. Austin: Texas Attorney 
General, 1956. 

115. "Texas €anoeingGroW's in Popularity," Texas Parks and Wildlife, XXXV, 

125 

~~~~--~-~~rlo-~-~6~-(:rurie,Ig77);~T6C~--- ---~~--~ ----- -. ..~-----.~. 

116. Texas Parks and Wildlife Code. 2 vols. St. Paul, Minn.: '-lest Pub
lishing Co., 1976. 

117. Texas Parks and Wildlife Department. An Analysis of Texas Waterways. 
Austin: The Department, 1973. 

118. Pathways and Paddleways: A Trails and Scenic Waterways 
Feasibility Study. Austin: The Department, August, 1971. 

119. Public Access to Fishing Waters of Texas, Region I. 
TP&i-lD Inland Fisheries Series No.1. Austin: The Department, 1970. 

120. Public Access to Fishing Waters of Texas, Region II. 
TP&WD Inland Fisheries Series No.2. Austin: The Department, 1970. 

121. Public Access to Fishing Waters of Texas, Region III. 
TP&WD Inland Fisheries Series No.3. Austin: The Department, 1970. 

122. Texas Outdoor Recreation Plan. 10 vo1s. Austin: The 
Department, 1975. 

123. Texas Waterways: A Feasibility Report On a System of 

124. 

Wild, Scenic and Recreational Waterways in Texas. Austin: The Depart
ment, November, 1973. 

Texas University, Bureau of Business Research. 
Economic Growth of a Planned Recreation Area. 
No. 21. Austin: The Bureau, 1967. 

Canyon Reservoir, The 
Area Economic Survey 

125. Texas Water Code Annotated. 3 vols. St. Paul, Minn.: West Publishing 
Co., 1972. 

126. Texas Water Development Board, Donald B. Yarbrough (comp.). Laws and 
Programs Pertaining to Texas Land and Water Resources. Report No. 89. 
Austin: The Board, 1968. 



127. Continuing Water Resource Planning and Development for 
Texas. (Review Draft), 2 vols. Austin: The Board, 1977. 

128. Texas Water Report. a) XXII, No. 44 (August 7, 1975); b) XXIII, No. 
12 (January 8, 1976); c) XXIV, No.6 (November 25,1976); d) XXIV, 
No. 21 (March 17, 1977); e) XXIV, No. 22 (March 24, 1977); f) XXIV, 
No. 49 (September 29,1977); g) XXV, No.3 (November 10, 1977); h) 
XXV, No. 20 (March 9, 1978); i) XXV, No. 36 (June 29, 1978): j) XXV, 
No. 39 (July 20, 1978); k) LXV, No. 45 (August 31, 1978). 

129. Texas Water Rights Commission. Final Determination of Claims of Water 
Rights in the Upper Guadalupe River Segment of the Guadalupe River 
Basin. Austin: The Commission, 1977. 

_lJJt~~~Tinsley t-~1W.ssell __ ~ __ "A~llivar . is. Someth:ing uSfJ-eeial,!' The~--Ffsher:man;-~
III, No.6 (October, 1975), 14-17. 

131. Tri County Citizens Rights Organization v. Johnson, 498 SW2d, 
Tex Civ App (1973). 

132. Valmont Plantations v. Texas, 163 Tex 381, 355 SW2d 502, Tex Sup Ct 
(1962) . 

133. Waite, G. Graham. A Four-State Comparative Analysis of Public Rights 
in Water. Madison: University of Wisconsin, School of Law, University 
Extension, 1967. 

134. "Public Rights to Use and Have Access to Navigable 
Waters," Wisconsin Law Review, (July, 1958): 335-75. 

135. "Water in Court," Texas Water Resources, III, No. 4 (May, 1977), 1-4. 

136. "Water Rights and Their Incidents,t1 Texas Jurisprudence 2d, Vol. LX. 
San Francisco: Bancroft-~fuitney, Inc., 1964, pp. 339-41. 

137. Welder v. State, 196 SW 869, Tex Civ App (1917). 

138. "~fuo Owns This Land?,t1 Texas Parks and 1Uldlife, XXXIV, No.1 (January, 
1976),8-10. 

139. Wilke, L. A. "Blanco River: The Stream with the Dams," The Texas 
Fisherman, III, No.5 (September, 1975), 29. 

140. t1Fishing on the Guadalupe River," The Texas Fisherman, 
IV, No.6 (October, 1976), 13. 

141. "Pedernales: A Primitive Fishing Hole," The Texas Fish-
erman, III, No.4 (August, 1975), 29. 

142. "Sleeper Lakes on a Sleepy River," The Texas Fisherman, 
II, No.1 (May, 1974), 30-31. 

126 




	1
	2
	3

