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CHAPTER I 

HISTORICAL REVIEW OF THE CONTROVERSY 

Introduction 

The Supreme Court of the united States has 

maintained a strict policy of separation of church and 

state regarding the issue of prayer in public schools. 

Despite diverse rulings in other aspects of church and 

state, and despite recent rulings granting equal access, 

the Court has remained firm on prayer, whether as an 

articulated organized activity or as a moment of silence. 

Although there is historical precedent for prayer in 

public schools, precedent which supports the ideology of 

America as a religious nation, the Court has maintained a 

strict separatist position because of its view that 

prayer in public schools is a violation of the 

establishment clause of the First Amendment. 

This paper examines the establishment clause as the 

basis for the Court's rendering of decisions on public 

school prayer. The paper will also show that the Supreme 

Court has been remarkably consistent in its decisions 

regarding prayer in public school, despite the 

controversial nature of the issue. The vulnerability of 

children who attend public school has been a primary 

concern of the Court. The justices have displayed a 

strong commitment to the Constitution, the Bill of 



Rights, and specifically the First Amendment's establishment 

clause in rulings regarding prayer in public school. 

For over two generations, the prevailing view of the 

Court on prayer l.n public school has been the "strict 

separationist", or so-called liberal or broad Vl.ew. 

However, the "accommodationist" , or so-called conservative 

or narrow view is becoming more influential with recent 

changes in the Court's composition. These changes may 

affect future Court decisions. But while some may fear that 

changes on the Court, recent Court opinions, and legislation 

such as the Equal Access Act may bring a less separationist 

policy, the strict policy of the Supreme Court has not yet 

been negated on the issue of public school prayer. 

The Supreme Court's strict policy is supported by a 

series of cases. The first modern case heard by the Court 

regarding public education activities challenged under the 

establishment clause was Everson v. Board of Education in 

1947. 1 While Everson did not address the issue of prayer 

in public schools, it did set the precedent for interpreting 

the establishment clause in the public school cases which 

would follow. The primary decision involving prayer came in 

a 1962 New York case, Engel v. Vitale, striking down school 

prayer. 2 Engel was followed, and broadened, by Abington 

School District v Schemmp3 and Murray v. Curlett in 1963. 4 
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These cases sparked nationwide controversies and proposals 

for legislation to change the First Amendment. One attempt 

to side step the Court's 1962 and 1963 decisions was 

moments of silence in public schools, a tactic that the 

Court disallowed in cases such as Wallace v. Jaffree in 

1985. 5 

Public opinion has some affect upon Congress as members 

of Congress legislate laws which relate to public school 

prayer. The extent of the influence of public opinion and 

the popularity of the accommodationist view were highlighted 

in recent polls. The examination of Court decisions 

regarding equal access of religious groups to schools, such 

as Widmar v. Vincent in 1981,6 Congress' adoption of the 

Equal Access Act, new Court appointments by the President 

and recent disputes over prayer at graduation exercises and 

prayer at school sporting events are indicative of the 

influence of public opinion on the public school prayer 

issue. 

Early Education Institutions 

Public schools were organized in the United States in 

the 1830s to provide open and free education for all. 7 

Prior to the 1830s, education was provided through church 

schools, private institutions, private tutoring, and home 
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study. The desire for public education began after the 

Revolutionary War when many Americans realized that private 

and religious schools were unable to provide access to 

education for all citizens. Equality and access to 

education for all could be attained only through special 

public actions such as taxation, mandatory attendance, 

prescribed courses of study, and specialized preparation of 

teachers. The demand for public education heightened in the 

1830s out of a fear concerning the illiteracy of immigrants 

to the united States. 8 

The role of immigration and cultural diversity in 

public education became evident as immigrants were flooding 

the shores of America at such an alarming rate that many 

native-born Americans feared the consequences of allowing 

new citizens to vote without providing for their literacy. 

Another concern which encouraged a public role in education 

in the 1830s was the desire of working families for a better 

life and opportunity for their children. 9 The demand for 

free public schools was also closely tied to the demand for 

social reform. Most reform leaders were Protestant, 

primarily from the Presbyterian and Congregational 

denominations. To a great extent, these reform leaders were 

from New England and often had at some point in time resided 

in the state of New York. They were from substantial 
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families, not rich nor poor, but families whose ancestors 

were respected preachers, doctors, teachers and farmers. 

The typical reformer was a middle class man who was a 

product of social change in the North. 10 

Opposition to free public schools came from taxpayers 

(primarily those who were childless), and from Lutherans, 

Roman Catholics, and other religious groups who were 

financially supporting their own particular church 

schools. 11 These two groups, those wanting educational 

reform and those In opposition to educational reform, who 

opposed one another over public schools in the 1830s, would 

later come into conflict again over Bible reading and prayer 

In public schools. 

The first official public school was founded when the 

first state schoolboard was established in the United States 

in the state of Massachusetts in 1837. 12 Horace Mann, the 

first schoolboard secretary, was a primary figure in 

reorganizing private school systems into public ones. Under 

Mann's leadership, the school year was extended, teacher 

salaries were doubled, teaching methods and training were 

improved, and the curriculum for students was expanded. 13 

Mann, along with other reformers, believed that human nature 

was essentially good and so advocated gentleness and 

understanding. The majority of educators at that time 
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preferred the Calvinist approach to education which held to 

the doctrine of inborn wickedness and advocated strict 

discipline and severe punishment. Mann wanted the public 

schools to be non-sectarian, but he did not manifest 

opposition to Bible reading or other religious instruction 

which was not in conflict with the u.s. Constitution. 14 

The increasing role of government in the control of schools 

grew as the public school system grew. By 1850, all states 

had tax-supported elementary schools. 1S The next ten years 

brought state-supported secondary schools. 16 

Concurrently with establishment of the first public 

school in Massachusetts, there occurred an economic 

depression referred to as the "Panic of 1837.,,17 In the 

early 1830s, prices were high and money plentiful. Land 

speculation accounted for three-fourths of all land sold. 

Land sales were the government's largest source of revenue 

from 1835 to 1837. 18 This was the first and only time 

the United States government was debt free. In fact, the 

government had a monetary surplus which was in turn loaned 

to the states with all parties aware that the loans did not 

have to be repaid. The states soon spent all the money, and 

by 1837 banks and businesses began to fail, prices fell, 

unemployment grew, and riots occurred .19 The "Panic" 

lasted five years and those years of hard times increased 
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social, sectional and economic tensions. 20 Native-born 

Americans resented immigrants who were willing to work 

longer hours for lower wages, and they blamed a majority of 

the social tensions on the immigrants. These tensions found 

an outlet in concerns about public education. Prayer and 

Bible reading in public schools became a focal point for 

voicing these concerns. 

Contributing Influences to Public 

School Prayer Controversy 

The Catholic Church was the church of immigrants by 

1840. 21 Both Irish and German immigrants, the two largest 

groups of immigrants at the time, were predominantly 

Catholic, and the Church was an especially important support 

for them in the new country. The Church not only represented 

a part of home, but gave the immigrants comfort and a 

measure of dignity which was not otherwise easily available 

to them ln America. The church took on the role of making 

the immigrants law-abiding citizens, educating them, and 

giving them aid in cases of social injustice. 

Immigration was on the rlse. The same ten-year period 

that brought public schools on both elementary and secondary 

level saw the population rise by more than one-third. It 

went from 23 million to more than 31 million. 22 In 1850, 
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2,210,000 Americans were foreign born. 23 One million of 

the immigrants were Irish and 500,000 were Germans. By 

1860, the Irish population had grown to 1.5 million and the 

German population to one million. 24 Most of the Irish 

immigrants settled in the Eastern cities, making up the 

unskilled labor force. The Germans, who had little or no 

money, settled in the Northwest and became farmers and 

businessmen. Immigrants made up one-half of the population 

of the state of New York and outnumbered native-born 

citizens in the cities of St. Louis, Chicago, and Milwaukee. 

Immigrants avoided the South because of the hot and humid 

climate and opposition to or fear of competition from 

slavery.25 

Politically, immigrants became Democrats because the 

Democratic party was the chief supporter of the working 

class, showed respect for immigrant cultural values, and 

provided a level of protection for these values. 26 The 

Whig Party endorsed reforms such as no alcohol sales and 

Sunday laws which were especially abhorrent to the Irish and 

Germans. Irish Catholics were loyal to the Catholic church 

and to the political bosses of the day. Soon they 

discovered their special aptitude in politics. 

Protestants were impressed by this political aptitude 

but feared that it gave undue power to the Roman Catholic 

8 



Church in America. 27 This fear led to the organization of 

the nativist movement. Those involved in the nativist 

movement disapproved of the way of life of immigrants and 

feared their influence. Nativists felt that the immigrants 

"were mentally and physically defective, created slums, 

upset the economic base, and corrupted politics. ,,28 Out of 

this nativist movement there emerged a number of secret 

societies to combat immigrants. As these societies 

originated in the East then spread to the West and South, 

immigrants felt a greater need for accessible public 

education. While on the surface the nativist movement 

appeared to use public education to Americanize immigrants, 

the nativists feared loss of political control and hoped to 

limit immigrants in politics by limiting public education 

that was accessible for immigrants. In 1850, these 

societies combined to form the Supreme Order of the Star

Spangled Banner, which opposed Catholics holding office, 

supported stricter naturalization laws, and advocated 

literacy tests for voters.29 Members of this group soon 

came to be known as the "Know Nothings" because this was 

their reply when asked to explain their organization's 

platform. "Know Nothings" later formed the Native American 

party which had some measure of success in the East in the 

1854 elections. 3o They controlled a large percentage of 
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the vote in Pennsylvania and New York and won control of the 

state government in Massachusetts. This control of 

government by the Native American party gave them some 

measure of control in public education. The Native American 

party was less successful in the West because of the number 

of German voters. The Native American party's growth was 

interrupted by the rise of the slavery 1ssue. 

On the other side of the controversy, notions of 

"Americanization" and reform led immigrants to seek 

equality, social justice and opportunity. They had come to 

America with high hopes only to find frustration and many of 

the same problems they had known in their home countries. 

They were unaccustomed to city life, unable to speak 

English, and often scorned by both native-born Americans and 

other immigrant groups. Jobs were scarce and life in the 

urban ghettos was deplorable. The issue of prayer in public 

schools became a beginning point in their demands for the 

rights promised in the Constitution of their new homeland, 

the United States of America. 

Catholic opposition to Public 

School Prayer 

Religious practices which became a part of the early 

public schools were primarily Protestant in nature and as 
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such brought protests from other religions, primarily from 

Catholics. The issue of Bible reading and prayer ln the 

public schools was a point of concern. In order to preserve 

religious freedom, most public schools did not allow 

specific religious instruction. But daily Bible reading and 

prayer were commonplace. A primary issue in the controversy 

became the use in public schools of the Protestant King 

James Bible. The King James Bible, while acceptable to all 

Protestant denominations, was not acceptable to other 

faiths, particularly Catholics. 31 Those opposing Bible 

reading and prayer argued that the use of only one Bible 

showed preference to one religion and was thereby a form of 

religious instruction. Their protests became official in 

1840 when the Fourth Provincial Council of Roman Catholics 

met in Baltimore and ask priests to oppose Protestant 

prayers and readings from Protestant scriptures in the 

public schools.~ 

The ensuing protests were followed by a confrontation 

between Catholic priests in New York and the New York Public 

School Society, a private school association that received 

partial funding from public funds. In 1844, Catholic Bishop 

Francis Kenrick petitioned the school board in Philadelphia 

to allow Catholic children to use the Catholic Bible if 

Bible reading and prayers were to be required. 33 Kenrick's 
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action enraged a faction of Protestants who worried that the 

King James Bible was now in jeopardy of being removed from 

public schools. The Bible conflict resulted in a period of 

violence against Catholics, particularly Irish Catholics, 

throughout the Eastern states. 

The controversy over Bible reading and prayer in the 

public school reached the Supreme Court of the State of 

Maine in 1854. 34 The controversy concerned a Jesuit 

priest, John Bapst, who was tarred, feathered and beaten for 

directing his parishioners in Maine to defy the regulation 

requiring that all children read the King James Bible. The 

Supreme Court of Maine determined that "reading the Bible 1S 

no more an interference with religious belief than would 

reading the mythology of Greece or Rome be regarded as 

interfering with religious belief or an affirmation of the 

pagan creeds."~ 

The controversy over religious practices in public 

schools pitted Protestants against Catholics because these 

two groups were the most vocal and probably the largest 

religious groups in America at that time, even though 

smaller religious groups were also affected by Bible reading 

and prayers in public schools. The civil War caused the 

controversy to take a place of lesser prominence, but the 

controversy re-emerged at the close of the civil War. 
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National Reform 

The Reconstruction period in the South following the 

Civil War was a period with problems of mismanagement. The 

insistence of ethnic groups for recognition and inclusion in 

American society increased, and the need for social reform 

during Reconstruction had influence on the public school and 

Bible-reading issue. Conservatives 1n charge of the 

national reunification were more interested in economics and 

industrialization in the South than in state or individual 

rights. Lip serV1ce was g1ven to preserving the rights of 

the Negroes, but in the end, restoring a semblance of 

stability to peaceful local self-government won out. 

Troops, initially placed in the South to insure Negro 

rights, were withdrawn signaling that the national 

government was giving up the attempt to control Southern 

politics and to determine the plight of the Negro in 

Southern society.36 The result was the return of white 

supremacy and discrimination became legal. 

Negro rights guaranteed by the Fourteenth and the 

Fifteenth Amendments were denied. By 1890, laws such as the 

poll tax, property qualifications to vote, and literacy 

tests were enacted to take away these rights. 37 Racial 

separation became the controlling device, with a key place 

of separation being the public schools. This separation 
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would eventually contribute to the Civil Rights movement. 

The Civil Rights movement would in turn have a major impact 

upon the prayer in public schools cases brought before the 

United States Supreme Court as violating the First and the 

Fourteenth Amendments. 

The adoption of the Fourteenth Amendment in 1868 

extended the same rights to citizens in all states as are 

found in the First Amendment, which up until the time of the 

adoption of the Fourteenth Amendment had only applied to the 

U.S. Congress. 38 While the pr~mary purpose of the 

Fourteenth Amendment was to extend citizenship to former 

slaves, it could also be debated that the Fourteenth 

Amendment incorporated numerous provisions of the First 

Amendment. For example, the section which states "nor shall 

any State deprive any person of life, liberty, or property" 

could be argued to mean religious liberty as one of the 

liberties of which citizens of any state in the United 

States cannot be deprived. D 

Also between 1860 and 1900 the united States population 

doubled. 40 A new influx of immigrants was again changing 

the tide of social reform. In this forty-year period, 14 

million immigrants arrived on America's shores. 41 The new 

immigrants were coming from different locations, primarily 

from Southern and Eastern Europe. The new immigrants were 
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Hungarians, Bohemians, Poles, Serbs, Italians, and Jews from 

Russia. 42 Each nationality had different cultural values 

and religions. Once again, immigrants struck fear and 

resentment in some native born Americans. This fear could 

be attributed to prejudice, but also in part to a concern as 

to how the immigrants could be assimilated into national 

life. Laws limiting immigration began in 1882. 43 

The United States was made up of such a diverse 

population by the 1880s that the two dominant political 

parties' greatest differences were cultural and religious, 

rather than economic. 44 These differences were destined to 

affect the religious controversy in public schools. It was 

during this period that the religious and public school 

controversy heated up to the point where many felt there was 

a need for a constitutional amendment. 45 

One proposed amendment, the Blaine Amendment, 

introduced by James G. Blaine a republican from 

Pennsylvania, was the best known of eleven separate attempts 

to specifically prohibit the use of public funds to aid 

church schools. The point of contention seemed to center on 

Bible reading and prayer in public schools. Opponents of 

Blaine argued that to allow prayer in public schools was to 

favor one religion over another, and if prayer favoritism 

was allowed in public schools supported by tax funds, then 
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private church schools were logically entitled to financial 

aid from the government. While the religious exercise of 

prayer and Bible reading appeared to be the main issue of 

the Blaine Amendment, other contributing issues were the 

controversies between church schools, which were 

predominately Catholic, versus public schools and the 

political hot potato of how and for what to use public 

funds. The Blaine Amendment failed. 46 

Many local school systems had informal religious 

practices in their public schools. Laws regulating such 

practices were slow in coming. 47 This lack of laws 

reflects slow growth of public bureaucracy. By the turn of 

the century only the state of Massachusetts had mandatory 

Bible reading and prayer in public schools. Within ten 

years, however, eleven more states had begun to require 

either Bible readings or prayer or both in their public 

schools. By 1918, seven states had laws permitting certain 

religious practices in their public school systems, and the 

absence of any regulating laws in seven other states allowed 

permissive Bible readings for their schools. On the other 

hand, six states had laws making Bible reading illegal. 48 

In 1923, the Fourteenth Amendment was interpreted by the 

u.s. Supreme Court to guarantee the First Amendment 

religious liberties to people in all of the states. 49 
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Concurrently, there was a social justice movement by 

government in the United States ln response to the demands 

of minority groups for equality and justice in all areas of 

life. The social justice movement was well underway by the 

1900s with the founding of the Salvation Army, which sought 

to aid the poor and downtrodden, and the General Federation 

of Women, which advocated women's rights. 5o The united 

States was involved in two world wars, one in 1918 and one 

in 1941. 51 In between these wars, the nation went through 

a time-of-plenty followed by the depression of the 

1930's.52 President Franklin D. Roosevelt's reforms, 

implemented in the years 1933 to 1938 to care for the hungry 

and the unemployed, were first steps in social reforms that 

would follow. These reforms were desegregation of blacks 

and whites that addressed Negro rights in public life, 

President John F. Kennedy's domestic programs of 1961 which 

fostered economic recovery, health care for the aged, 

federal aid for schools, improved housing and community 

development, the commitment to Equal Rights under Lyndon 

Baines Johnson in 1964, and the women's rights movement of 

the 1970s. 53 The social justice movement had an impact on 

the issue of Bible reading and prayer in public schools. 

This evolved into an issue of group rights and control 

rather than simply an issue of religious freedom. As with 
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desegregation, the public school was also an ideal place for 

minorities to present issues relating to social justice. 

This was true because of exposure to a wide cross-section of 

society and particularly because of the opportunity to 

educate the masses on such emotional lssues. 

School Prayer: Traditional Defense 

School prayer has been defended from the position of 

long held traditional practices which proponents argue 

identify the United States as a religious nation. 54 

'Practices such as the inscription on U.S. currency which 

proclaims, "In God We Trust", the invocation given by the 

Supreme Court at the opening of its sessions, "God save the 

united States and this Honorable Court", and the opening of 

each session of the House of Representatives and the Senate 

with prayers are examples of traditional religious' 

expressions used by the government since its inception. 55 

Justice William o. Douglas alluded to this concept in his 

opinion in Zorach v. Clauson in 1952 when he stated "we are 

a religious people whose institutions presuppose a Supreme 

Being."~ Douglas' remark could have been debated in light 

of earlier legislation, or the lack thereof, regarding 

school prayers in individual states. Despite these 

historical and traditional religious practices, the Court 
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has refused to allow prayer in public schools whenever the 

lssue has been challenged, with the exception of recent 

equal access cases. The u.s. Supreme Court has relied on 

the establishment clause in deciding prayer in public school 

cases. 

The Establishment Clause 

The First Amendment to the u.s. Constitution contains 

two clauses, the establishment clause and the free exercise 

clause. The establishment clause, the primary focus in 

public school prayer challenges, states: "Congress shall 

make no law respecting an establishment of religion. ,,57 

The question as to what constitutes "establishment of 

religion" is the key problem when interpreting the 

establishment clause. Broadly speaking, there are five 

dimensions of judicial interpretation when interpreting the 

Constitution and its amendments. 58 First, there is the 

text or language, which requires a degree of judgment 

especially in the area of the meaning of words and how 

specific words fit into the document as a whole. Second, 

there is the intent or purpose of the authors and the 

historical background and circumstances which existed at the 

time of the writing of the Constitution. The emergence of 

the public school in the 1830s, after the Constitution and 
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the Bill of Rights were ratified, makes intent an important 

issue. Third, there is the need to determine the role of 

the Constitution as a whole and its general purpose, which 

is to provide for a limited democratic government. A fourth 

dimension is to adhere to precedents set by prior decisions. 

There is a need for consistency on the part of the Court, 

but precedents may not be the controlling factor. The fifth 

criteria considers the values or ethical considerations of 

each of the four other criteria. 
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CHAPTER II 

SUPREME COURT INTERPRETATION 

The First Amendment and its clauses have been the 

subject of debate and discussion since introduced for 

passage as an amendment in the first Congress by James 

Madison ln 1789. 59 Two schools of thought have emerged 

from the debate on interpretation of the establishment 

clause. The broad view, simply put is that the 

establishment clause gives no preference to Christianity 

over non-Christian religions or to those with no religion 

when it refers to an establishment of religion, and that the 

purpose of the clause is to limit government. 60 The narrow 

view believes that the phrase "establishment of religion" 

only restricts Congress from preferring one denomination 

over all others as in a national religion and permits 

congressional aid and support to religion without 

discrimination. 

The broad view has prevailed in all cases brought 

before the U.S. Supreme Court dealing with prayer in public 

school. The Court has viewed the establishment clause as 

forming a "wall" of separation between church and state. 

The broad view finds that any government involvement in 
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religious matters is in violation of the clause and is 

therefore unconstitutional. Those who advocate this broad 

view generally believe that government should be neutral in 

regard to religion. Leonard Levy, an advocate of the broad 

view, claimed in his book, The Original Intent and the 

Framer's Constitution, that: 

the language of the Establishment Clause provides 
some sure conclusions as to interpretation. And 
if taken literally, the clause creates no wall of 
separation, neither does it refer to a national 
religion or to the concept of preference; it does 
not permit government preference for religion over 
non-religion. It does not even restrict itself to 
laws banning establishments of religion, because 
it applies more broadly, to laws respecting 
establishments of religion. 61 

The key to Levy's point can be found in another of his 

books, The Establishment Clause. There, Levy said that the 

type of article, whether definite (the) or indefinite (an), 

was a moot point. 62 To quote Levy, "The First Amendment 

did not say Congress shall not establish a religion or 

create an establishment of religion. It said Congress shall 

make no laws respecting an establishment of religion. ,,63 

He interpreted the meaning to be: "the government had no 

authority to legislate on religion period. ,,64 Those who 

hold with the broad view believe that the establishment 

clause was written as a control on the government and find 

that the clause was necessary because without it there was 
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the possibility of religious freedom being imperiled under 

the Constitution. 65 The clause should both protect 

government from religion and religion from government, 

according to Levy. 

The narrow view, sometimes called the accommodationist 

or no-preference view, Levy wrote, is "plausible but 

defective. ,,66 Levy worried about the understanding of 

history of those who promote accommodation on the grounds 

that the legislative history of the establishment clause 

showed the writers of the amendment accepted non

discriminatory aid to religion. Levy suggested these 

advocates were either forgetting or ignoring two important 

facts. First, the First Amendment was written and adopted 

to deny power, not to grant power. Second, neither 

Christianity generally nor Protestantism specifically was 

ever a state church. Yet, those holding the narrow view 

insist upon referring to Christianity and Protestantism as 

if they were officially recognized religions. 67 According 

to Levy, "strict construction often leads to narrow

mindedness.,,68 

Advocates of the narrow v~ew state that the narrow view 

promotes a more accurate interpretation of the establishment 

clause and forms a sort of middle ground between 

constitutional prohibitions and the rights of parents to 
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retain some degree of control in the educational and 

religious areas of their children's lives. Elwyn A. Smith, 

who is an advocate of the narrow view, addressed this belief 

in Religious Liberty in the United States. 69 He argued 

that the narrow view and the broad view come into greatest 

conflict on matters concerning prayer in public schools. 

Chief Justice William Rehnquist is also an advocate of the 

narrow view and the current judicial leader of its 

proponents. lO As previously stated, the broad view has 

been the prevalent one used by the Supreme Court in public 

school prayer cases, but the current Court under Rehnquist's 

leadership has a majority of justices who seem to have a 

narrow view although this has not been evident in the 

Court's rulings to date. 

The shift from the broad view to what appears to be the 

narrow view started during Warren Burger's years as the 

Chief Justice of the Supreme Court. Herman Schwartz, in The 

Burger Years, said that Burger felt that some accommodation 

was necessary in order to "recognize individual rights under 

the free exercise clause."ll Burger claimed that 

accommodation was intended by the authors of the 

establishment clause and that to adopt a strict separation 

interpretation would put the two clauses of the First 

Amendment in conflict with each other. This leaning toward 
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the narrow-view can be seen in cases heard during the Burger 

Court years such as Wallace v. Jaffree. 72 A narrow-view 

majority of the Court has remained firm on the strict 

interpretation in regards to public school prayer. 

Everson v. Board of Education 

The first opportunity for Supreme Court interpretation 

of the establishment clause as it relates to public schools 

came in 1947 in the case of Everson v. Board of 

Education. 73 This case involved a New Jersey statute which 

allowed for reimbursement of funds spent by parents of 

students in Catholic parochial or public schools for bus 

transportation. 74 The statute made no provision for 

students attending other religious private schools, or for 

those who attended non-religious private schools operated 

for profit. Everson, as a taxpayer, challenged the statute 

on grounds that it violated both the state and federal 

constitutions, specifically the First Amendment of the u.S. 

Constitution. Everson objected to his taxes being spent to 

aid a religion. The New Jersey court found that the state 

legislature was "without power under the state constitution 

to authorize reimbursement to parents of bus fares paid for 

transporting their children to schools other than public 

school. "75 The New Jersey Court of Errors and Appeals 
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reversed the decision and found the statute was not in 

violation of either the state or federal constitutions. 

The case was brought before the u.s. Supreme Court and, 

1n a split decision (5-4), the New Jersey statute was 

upheld. 76 Mr. Justice Black wrote the majority opinion and 

appeared fickle, as his comments seemed to contradict his 

more well-known opinions on separation of church and state. 

Black reviewed the circumstances of the case, noted the 

exception of private schools operated for profit, and then 

gave a lengthy review of the history behind separation of 

church and state. 77 The historical review was an attempt 

to indicate the intentions of the authors of the 

Constitution and the Bill of Rights, and in particular of 

the establishment clause. Black quoted Jefferson's Virginia 

Bill for Religious Liberty which says in part: "Almighty 

God hath created the mind free; •.• that no man shall be 

compelled to frequent or support any religious worship, 

place, or ministry whatsoever .... "78 Black next defined 

the establishment of religion clause to mean at least this: 

Neither a state nor the federal government can set 
up a church. Neither can it pass laws which aid 
one religion, aid all religions, or prefer one 
religion over another ••.• No tax, in any amount 
large or small, can be levied to support any 
religious activities or institutions, whatsoever 
form they may adopt to teach or practice 
religion .••• In the words of Jefferson, the 
clause against establishment of religion by law 
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was intended to erect a wall of separation between 
church and state. 79 

These arguments, which appear to contradict the opinion 

of the Court majority, were then reconciled to the 

satisfaction of the majority by the rest of Black's written 

opinion. Black recognized the need to consider the New 

Jersey statute in accordance with the First Amendment, but 

also the need to take care not to hamper the citizens of New 

Jersey in the free exercise of their individual 

religions. 8o The Court's majority wanted to be sure they 

did not inadvertently prohibit New Jersey "from extending 

its general state law benefits to all its citizens without 

regard to their religious beliefs ... 81 Black noted 

examples, such as the possibility that some children might 

not even attend church schools if parents had to pay bus 

fares. State police, firemen, connections for sewage 

disposal, public highways and sidewalks, all of which are 

paid for by taxes, could also be called aid to religion. 

Black then reiterated that the Court must interpret the 

First Amendment to mean that the state will be neutral but 

not necessarily adverse. Black closed by observing that 

"The State contributes no money to the schools. It does not 

support them. Its legislation, as applied, does no more 

than provide a general program to help parents get their 
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children, regardless of their religion, safely and 

expeditiously to and from accredited schools. ,,82 

Justices Jackson, Frankfurter, Rutledge, and Burton 

dissented. B3 Jackson and Rutledge wrote separate 

dissenting opinions. Basically, the dissenting opinions 

used Black's own words and arguments to show how the opinion 

erred from the complete separation and neutrality doctrine 

that Black had advocated in his opinion. Jackson expressed 

sympathy with Catholic parents who had to pay taxes for 

public schools yet felt the need to support private schools 

for their own children. But he stated that the fact 

remained that this support was given by their choice since 

public schools were available for their children. 

Jackson also stated that "the undertones of the 

opinion, advocating complete and uncompromising separation 

of church and state seemed utterly discordant with its 

conclusion yielding support to their co-mingling in 

educational matters. ,,84 Jackson then attacked the argument 

that this case was one of provision of a general program and 

public service. He pointed out that furnishing 

transportation to the school children generally was not what 

was occurring. Discrimination was evident in the phrase 

"public schools or Catholic Church Schools."~ According 

to Jackson, the New Jersey statute "makes the character of 
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the school, not the needs of the children, determine the 

eligibility of parents to reimbursement. ,,86 

Jackson then spoke to the issue of the vulnerability of 

children. He stated that children can be sent to private 

schools for reasons as compelling as the Catholic reasoning. 

He cited examples such as the need for individual 

instruction because of backwardness, defects and other 

special needs. Jackson reasoned that parents of these 

children should not be the object of discrimination. He 

then discussed the vulnerability-of-children issue as it 

related to the Catholic Church and its schools. The 

Catholic church-school relationship was vital. According to 

Jackson, "It does not leave the individual to pick up 

religion by chance ... 87 Jackson went so far as to say: 

Catholic schools are so important to the Catholic 
Church that if given the choice it would forego 
its whole service for a mature person before it 
would give up education of the young. The 
Catholic Church's growth and cohesion, discipline 
and loyalty, spring from its schools. Catholic 
education is the rock on which the whole structure 
rests, and to render tax aid to its church 
school .•. is the same as ..• aid to the Church. M 

Jackson then referred to the intentions of the authors of 

the Bill of Rights as "keeping the state's hands out of 

religion, religion's hands off the state and above all, to 

keep bitter religious controversy out of public life by 

denying to every denomination any advantage from getting 
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control of public policy or money."M Jackson concluded 

that this intention and the vulnerability of children had 

been compromised by the Court's decision in Everson. 

Rutledge's dissent also basically tracked Black's 

arguments and quoted Jefferson's Virginia Bill of Religious 

Freedom with emphasis on the phrase "no man shall be 

compelled .•• to support any religious ••• place."~ He also 

emphasized the establishment clause's phrase "Congress shall 

make no law respecting an establishment of religion" and 

then stated that "with time the most solid freedom steadily 

gives way before continuing corrosive decision. "91 

Rutledge also pointed out that the Everson case forced the 

Court to define an establishment of religion according to 

the First Amendment concerns. He reminded the Court that 

"this was not simply a case about bus fares, but could be 

the first step in the establishment of religion. "92 

The Everson case pointed out that the problem of 

church/state separation is one of degrees and that the line 

between neutrality and support is difficult to find. The 

line became somewhat easier to find when the Court created, 

in the case of Lemon v. Kurtzman, what it calls a three

prong test to determine violations of the establishment 

clause. 93 
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A Three-Pronged Test 

The three-prong test basically asks three questions. 

First, does the statute have a secular purpose? In other 

words, is there anything in the statute that does not 

pertain to religion and is the statute directed to non

religious ends? Second, does the statute advance or aid 

religion, or does it restrict or hinder religion? The third 

question asks whether there is excessive entanglement or 

involvement between government and religion within the 

statute.~ 

According to an article in the Harvard Law Review, 

there are also certain values, along with the Lemon test, 

that guide the Court and help to keep a proper balance. 95 

These values call for complete separation between government 

and religion. They demand equal treatment for all religions 

as well as equal treatment for the non-religious. 

Individuals and state governments are also protected. 

Finally, protection is secured in the area of free exercise 

of one's religious beliefs. These values are guaranteed in 

the First Amendment of the Constitution and tested in areas 

of political divisiveness, state teaching of religious 

values, entanglement, and the symbolic linkage of religion 

and government. 
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The primary value discussed in the Harvard Law Review 

is complete separation. Separation prevents political 

divisions and promotes harmony among differing political and 

religious factions. Entanglement between religion and 

government is less likely to occur when total separation 1S 

practiced. The possibility of the government establishing a 

religion is negated if the two entities are unequivocally 

separated, especially in the areas of government-funded 

public facilities and the teaching of religious values. 

Even symbolic links, such as those that occur through 

traditional practices, will not become a problem if 

separation is complete. winthrop S. Hudson stated in 

Religion in America, "The principle of separation has 

contributed to public peace and tranquility by avoiding 

religious antagonisms which had lacerated public life in 

Europe. ,,96 

Justices of the recent past have measured every facet 

of any case brought before them relating to the 

establishment clause by the Lemon test and these separation 

values. Some of the current Supreme Court justices, 

however, are not in agreement with strict separation and 

today are seeking a new type of test. 97 Justice O'Connor 

and other justices advocating the "no-preference" doctrine 
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would like to see the three-prong test changed to what they 

consider an easier and clearer test which asks only two 

questions. First, is the governmental action within the 

constitutional power of the acting public body? A negative 

answer here would make a statute unconstitutional. Second, 

does the government action elevate anyone religion, 

religious sect or religious tradition to a preferred status? 

A positive answer here would also make a statute 

unconstitutional. 

Some examples of possible changes are found in an 1987 

article by Robert L. Cord, a Professor of Political Science 

at Northeastern University in Boston, Massachusetts. 98 

Cord advocated the new type of test and explained that if 

the Court should change to the new theory of interpretation, 

classroom reading of the Lord's Prayer taken from the New 

Testament of the King James Bible would still be forbidden, 

as would the posting of the Ten Commandments, because these 

would give the Christian religion or the Judeo-Christian 

religion a preferred position. On the other hand, 

activities such as endorsed readings of religious writings 

and the posting of materials considered sacred by var10US 

religions would not be unconstitutional. It would be 

possible to read from the Book of Mormon, the Interpretative 

writings of Mary Baker Eddy, the King James Bible, the 
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Koran, and the Analects of Confucius to mention a few. Cord 

contended that "many policy decisions would return to the 

proper education authorities and would significantly reduce 

the present pattern of government by judiciary."~ Cord 

implied free exercise would not be affected except perhaps 

to be expanded in instances such as in the area of equal 

access. 

34 



CHAPTER III 

SCHOOL PRAYER IN THE 1960'S 

There are numerous establishment clause issues. A few 

examples are: the use of public school buildings for 

religious instruction as in McCollum v. Board of Education 

in 1948; the released-time programs found in Zorach v. 

Clauson in 1952; the state's paylng salaries of parochial 

school teachers for the time spent teaching secular subjects 

as in Lemon v. Kurtzman in 1971; the use of traditional 

symbols which link government to religion such as the 

mention of God on U. S. Currency, which was addressed ln 

O'Hair v. Clements in 1981; and the practice of state-paid 

chaplains praying at the start of legislative sessions, as 

discussed in the case of Marsh v. Chambers in 1983. 100 

The focus of this paper is on prayer in public schools 

because this is an issue on which the U. S. Supreme Court is 

in agreement. Because the issue concerns children and their 

vulnerability, it is always an issue of current interest and 

concern to all citizens of the united States. 
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Engel: The Flagship Case 

The first case heard by the Supreme Court specifically 

addressing prayer in public school was Engel v. vitale in 

1962. 101 The case involved a short prayer, known as the 

Regent's Prayer, written and introduced by the Board of 

Education of the New York Public School Systems. It said: 

"Almighty God, we acknowledge our dependence upon Thee, and 

we beg Thy blessings upon us, our parents, our teachers and 

our Country. ,,102 This prayer was recited daily by the 

students of the New York schools. A group of parents 

objecting to the prayer brought action in the New York State 

Court on grounds that the adoption of the prayer violated 

the First and the Fourteenth Amendments of the U. S. 

Constitution. The state court ruled in favor of New York, 

and the decision was upheld by the New York Court of 

Appeals. 

The case was then heard by the U. S. Supreme Court. 

The Court decided to review the case because it involved 

rights addressed by the First and the Fourteenth Amendments 

to the Constitution. The Court found that th~ prayer did 

violate the establishment clause of the First Amendment and 

, d .. 103 reversed the state court s eClslon. There are several 

reasons cited by the Supreme Court for its decision. New 

York Judge J. Beldock had written a dissenting opinion and 
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was concerned about the vulnerability of children. Beldock 

stated: 

The issue of the Regent's Prayer is not a matter 
of policy but of power ..• the power of the school 
board to direct and supervise and the problem is 
the students are under compulsion. The subtle 
pressure comes from the necessity for the parent 
and the child to request permission to be excluded 
from participating and thus compelled 
participation.l~ 

Judge Beldock further added that even voluntary prayer can 

be compulsory because of embarrassment to the child who 

abstains. The U. S. Supreme Court agreed and gave major 

emphasis to the idea that even if prayer is voluntary, when 

it is endorsed by the state, it places indirect pressure on 

students to cooperate In order to feel accepted. 

The majority opinion of the Supreme Court was written by 

Justice Black. He stated that the Regent's Prayer, having 

been written and introduced to the public schools by 

government officials, violated the establishment clause. He 

noted that the prayer was non-denominational and that 

participation was not mandatory. The children had the 

option to participate, to remain silent, or to leave the 

room during the prayer. Nevertheless, Black felt that the 

support of the government toward any religion or religious 

act could place indirect pressure on students to 

participate. The Regents' Prayer was a part of the daily 
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teaching of children which brought it into conflict with the 

establishment clause. Children were compelled to attend 

school and so were compelled to participate in the prayer. 

The Court felt that religious teaching was a matter for the 

church and the family. 

The Court concluded that the basic purpose behind the 

establishment clause was to eliminate any intervention, no 

matter how minor, by government in religious matters. I05 

The majority denied that their decision showed disrespect or 

disregard for religion. They maintained that only by 

keeping government and religion totally separate could the 

nation truly enjoy religious freedom. Mr. Justice Douglas, 

concurring, contended that the Regents' Prayer, having been 

written and introduced into public schools by the 

government, was an example of government supporting a 

religious exercise. The main belief behind the 

establishment clause, according to Douglas, was that the 

interference of government into religious matters served to 

weaken government and to degrade religion. 

Justice Potter Stewart's dissenting opinion argued that 

the Court had misinterpreted the Constitution. lo6 Stewart 

emphasized that the recitation of the Regents' Prayer was 

merely an example of exercising the nation's traditional 

values such as daily prayer in Congress, "In God We Trust" 
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engraved on coins, and chaplains employed in the armed 

forces of the nation. He further contended that it was no 

more a religious teaching than was the Pledge of Allegiance 

to the flag and certainly did not constitute an 

establishment of religion. This "national tradition" 

argument re-emerges with every case on school prayer. 

Justice Stewart stood alone in his dissent. The opinion of 

the Supreme Court In Engel v. Vitale, set a precedent 

concernlng prayer In public school which remains intact even 

though the issue of prayer in public schools has been 

brought before the Court numerous times 

Bible Readings and Prayer 

In 1963, two more cases on the issue of school prayer 

were brought before the U. S. Supreme Court. 107 These two 

cases so closely paralleled one another that the Court ruled 

on them at the same time. The cases, School District of 

Abington v. Schempp and Murray v. Curlett, involved the 

practice of Bible readings and recitation of the Lord's 

Prayer each school day, followed by school announcements and 

a pledge to the U. S. flag. In the Schempp case, 

Pennsylvania law required: 

at least ten verses from the Holy Bible shall be 
read without comment at the opening of each public 
school on each school day. Any child shall be 
excused from such Bible reading, or attending such 
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Bible reading, upon the written request of his 
parent or guardian. 1M 

The Schempp family maintained that these practices were 

contrary to the religious instruction they had chosen for 

their family ln the Unitarian Church and violated their 

rights under the First Amendment. The Schempps also feared 

exemption of their children, which required them to leave 

the room, would cause adverse relationships with classmates 

and teachers and possibly cause their children to miss 

important school announcements. 

Mr. Schempp and his children testified at the first 

Court hearing as to specific religious readings which had 

been used that were contrary to beliefs of their family-

Dr. Solomon Grayzel, who was identified as an expert witness 

on Judaism pointed out the differences in the Jewish Holy 

Scripture and the Christian Holy Bible. According to 

Grayzel, the New Testament is not a part of the Jewish 

Bible, and the teaching that Jesus Christ is the son of God 

is blasphemous. Dr. Grayzel also testified that New 

Testament scriptures ridiculed Jews. While this could be 

explained to young Jewish children, when no explanation was 

given or permitted, the scriptures caused psychological harm 

to Jewish children and were a divisive social force in 

public schools.l~ Another expert witness, Dr. Luther A. 
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Weigle, testified that "reading of the Holy Scriptures to 

the exclusion of the New Testament would be a sectarian 

practice ••• the Bible was of great moral, historical and 

literary value."llo None of the parties of the Court 

disputed Weigle's statement since that was not the issue 

before the Court. Instead the Court was dealing with an 

alleged violation of the First Amendment and ruled that the 

practice of scripture reading and recitation of the Lord's 

Prayer were religious observances in violation of the 

establishment clause. The practice had been held in public 

school buildings, the Court noted, and usage of the Holy 

Bible showed preference to the Christian religion. 

The Murray case was brought by Madalyn Murray and her 

son, who were professed atheists ln the state of 

Maryland. 111 The Murray petition stated that recitation of 

the Lord's Prayer violated their First Amendment rights and: 

in that it threatens their religious liberty by 
placing a premium on belief as against non-belief 
and subjects their freedom of conscience to the 
rule of the majority; it pronounces belief in God 
as the source of all moral and spiritual values, 
equating these values with religious values, and 
thereby renders sinister, alien and suspect the 
beliefs and ideals of your Petitioners, promoting 
doubt and question of their morality, good 
.. h . d d f . th 112 cltlzens lp an goo al . 
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Although the Murrays had used the request for excusal, they 

still felt their rights had been violated according to the 

First and the Fourteenth Amendments. 

Justice Clark delivered the opinion of the Court which 

ruled against the school districts. 1l3 Concurring opinions 

were written by Justices Brennan, Douglas, and Goldberg. 

Justice Stewart wrote the only dissenting opinion. Justice 

Clark began by stating, ~It is true that religion has been 

closely identified with our history and government .•. and as 

in Engel •.• the history of man is inseparable from the 

history of religion.,,1l4 Clark added that prior Court 

decisions had settled the First Amendment's mandate ~that 

Congress shall make no law respecting an establishment of 

religion or prohibiting the free exercise thereof~.1l5 

Clark contended that the government must remain neutral in 

matters of religion, cited numerous cases including Everson 

and Engel, and declared that to rule for the school 

districts, in the two cases before the Court, would begin an 

avalanche that would eventually lead to the establishment of 

religion. Clark reiterated statements from previous cases 

to the effect that the Court was not against religion or 

religious instruction but was for ~expounding on the 

Constitution which advocates separation and neutrality by 

the government.,,1l6 Clark stated that neutrality by 
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government was called for in both the establishment and the 

free exercise clauses. He then recalled that the 

establishment clause had been considered by the Court eight 

times in the previous ten years with only one justice 

dissenting consistently from the Court in its rulings that 

the establishment clause withdrew all legislative power on 

matters of religious belief. 

In concurring opinions both Justices Douglas and 

Brennan touched on the vulnerability of children. Douglas 

felt that coercion and fear of being different had not been 

shown. Brennan on the other hand expressed concern with the 

possibility. He quoted Jefferson's admonition that "putting 

the Bible and Testament into the hands of children at an age 

when their judgments are not sufficiently mature for 

religious inquiries ... could be a mistake."ul Brennan then 

explored the history of religion and school and concluded 

"that our religious composition makes us a vastly more 

diverse people than were our forefathers."uB He 

emphasized that our forefathers knew differences mainly 

among Protestant sects while In the 1960s religion was 

significantly more complex. Brennan suggested that: 

the public schools are to serve a public function 
and to train children in a atmosphere free of 
parochial, divisive or separatist influences of 
any sort .•• an atmosphere in which children may 
assimilate a heritage common to all American 
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groups and religions. A heritage neither theistic 
nor atheistic, but simply civic and patriotic. 119 

He noted a problem with respect to the "no comment" phrase 

in most statutes dealing with scriptural reading and prayer 

and stated that if words are defined so as to make the 

practice meaningful to young children, this is comment. 120 

Next, Brennan looked at the availability of excusal or 

exemption and declared this to be "tantamount ln the eyes of 

teachers and schoolmates to a profession of disbelief or at 

least non-conformity ... thus coercion or a cruel 

dilemma. ,,121 He then quoted other justices opinions on the 

issue. Quoting Frankfurter ln McCollum, "'The result is an 

obvious pressure upon children to attend.'" The Supreme 

Court of Wisconsin stated, "'the excluded pupil loses caste 

with his fellows, and is liable to be regarded with aversion 

and subjected to reproach and insult.'" And then, quoting 

the Louisiana Supreme Court, "'the exclusion of a pupil 

under such circumstances puts him in a class by himself; it 

subjects him to religious stigma.' ,,122 Brennan finally 

noted the difference between public school prayer issues and 

accommodating military chaplains. The latter usually dealt 

with mature adults not "impressionable children. ,,123 

Brennan pointed out that those who wish religious practice 

or teaching in schools may choose a private or parochial 
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school instead of public school. The compelled attendance 

of young children was a concern of the Court. 124 Referring 

to Engel, Brennan stated that: 

the religious nature of the exercises here 
challenged seem plain. Unless Engel v. vitale 1S 
to be overruled, or we are to engage in wholly 
disingenuous distinction, we cannot sustain these 
practices. Daily recital of Lord's Prayer and the 
reading of passages of scripture are quite as 
clearly breaches of the command of the 
establishment clause as was the daily use of the 
rather bland Re~ents' Prayer in the New York 
public schools. 25 

Brennan added that the best way to establish a religion 1S 

to finance it. 

Justice Stewart, who appears to be a maverick of sorts 

because he is never a sure vote in any direction, asked 1n 

his dissent for a continuance of the matter and further 

evidence especially in the area of coercion of children 1n 

the Murray case. He did not agree that the establishment 

clause had been violated. He cited the use of chaplains and 

gave his view that the First Amendment was adopted solely 

"as a linlitation upon the government so it would be 

powerless to establish a national church." 126 He then 

referred to the Everson decision and Black's statement: 

"State power is no more to be used so as to handicap 

religions than it is to favor them. ,,127 Stewart's response 

to the argument concerning the vulnerability of children was 
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that, while persuasive, it ignored the basic constitutional 

justification of free exercise. He added that "it was the 

responsibility of the public school to see that this type of 

pressure did not occur, if in fact it was not just an 

assumed pressure in the first place." 128 

Controversy Continues 

The Supreme Court's decisions on the school prayer 

issue resulted in widespread controversy in both the public 

and the private sector. The school prayer decisions in 1962 

and 1963 followed the outlawing of racial segregation in 

public schools by about eight years.1~ Even though the 

passage of time seems fairly long, any public school 

decision was very prominent in the public eye. The Engel 

opinion only affected ten percent of the schools in New York 

state while the Schempp decision affected one half of the 

public schools in the nation. However, the reaction to 

Schempp by the general public was not as violent because it 

was expected due to the preceding Engel decision, and thus 

was somewhat anti-climactic. Work by the pro-separation 

forces in the year between the two decisions in educating 

the public as to the meaning of the First Amendment's 

guarantee of religious freedom, church and state separation 

and its relationship to the public schools also tempered the 
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reaction to Schempp. Still, both decisions brought concern 

that the Court was interfering in matters of longstanding 

community practice. 130 The rulings prompted attorneys 

general and school superintendents throughout the nation to 

offer interpretations of the rulings as they applied to 

their respective states and school districts. 

State and Local Levels 

Public school prayer cases increased as the states 

attempted to keep prayer in their local schools. One 

example came in 1963 with the case of Sills v. Board of 

Education in New Jersey.131 New Jersey law required 

teachers in public schools to read five verses from the Old 

Testament each school day. It was also common for the 

Lord's Prayer to be recited. Attorney General Arthur J. 

Sills ruled that the Supreme Court rulings in Engel and 

Schempp had nullified the New Jersey state laws on Bible 

readings and school prayer. Despite Sill's ruling, many New 

Jersey school districts refused to discontinue their 

religious practices. One especially defiant school board 

was the Hawthorne Board of Education, which directed that 

religious exercises remain a part of the school's program. 

As a result, Attorney General Sills brought suit against the 

Hawthorne Board of Education and ordered all religious 
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ceremonies stopped. The comments of Judge Pashman on behalf 

of the Superior Court of New Jersey demonstrated the strong 

public sentiment concerning the issue. He said: 

Based upon letters and telephone calls received 
by the court as partial evidence of nationwide 
reaction, the court is well aware that many people 
disagree with Engel v. vitale and the Schempp, and 
Murray decision •.. (but) the fact that the Governor 
of Alabama and the Superintendent of Education in 
Columbia, South Carolina, state that they will 
continue to disregard the law is not a basis for 
any law-abiding community to conform to that 
approach .132 

Judge Pashman was referring to the widely publicized 

intention, in some of the southern states, to disregard the 

law and the Court concerning school desegregation. The 

Superior Court of New Jersey ruled in favor of Attorney 

General Sills. 

Another challenge to public school prayer came 1n 1964 

in Massachusetts in Attorney General v. North Brookfield 

School Committee .133 Upon receiving several questions from 

school districts throughout Massachusetts concerning the 

rulings of the Supreme Court on prayer in public schools, 

Attorney General Edward Brooke issued an opinion on the 

state's statute which required prayer and readings from the 

Bible. He concluded that the statute was unconstitutional 

regardless of the fact that public opinion supported those 

religious activities. In addition, he gave his opinion 
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regarding related lssues such as moments of silent prayer 

and prayer before school. Brooke was very clear in his 

opinion that all prayer or religious influence must be 

eliminated from public classrooms. One school district, the 

North Brookfield School Committee, refused to discontinue 

prayer and Bible readings, causing Attorney General Brooke 

to file suit in the Supreme Judicial Court of Massachusetts. 

That court ruled against the school district. Later, 

legislation was enacted by the state legislature allowing a 

moment of meditative silence for beginning school classes. 

The state of Delaware also tried to settle the issue of 

public school prayer. In 1964, Delaware Attorney General 

David Buckson determined that the rulings of Engel and 

Schempp did not affect Delaware's state statute which called 

for Bible readings and recitation of the Lord's Prayer each 

school day.lN The statute also called for assessing fines 

against teachers who failed to comply with the statute and 

loss of credentials for repeat offenders. Irving Morris, 

the President of the Delaware Chapter of the American Civil 

Liberties Union, sought parents of the students in the 

school district to file suit. Two different families, the 

DeYoungs and the Johns, eventually filed suit. The Attorney 

General, for his part, sought to prove that these families 

were Christian and that the Bible readings and prayer did 
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not offend their belief, therefore giving them no grounds 

for suit. The Attorney General also brought Reverend James 

A. Pike, a professor of civil law, canon law, theology, and 

Episcopal Bishop of the State of California as a witness for 

the statute. Pike claimed the exercises of Bible reading 

and recitation of the Lord's Prayers to be so broad in scope 

that they were inoffensive. The Federal District Court in 

Johns v. Allen followed the precedents of Engel and Schempp 

and ruled against the statute. 

Proposed Legislation 

Religious leaders, governors, members of Congress and 

private citizens also protested the rulings in Engel and 

Schempp. Some communities voiced their disapproval of the 

decisions prohibiting school prayer by flying flags at half 

mast to signify mourning over the loss of prayer ln public 

school. There was also criticism of the Court's rulings in 

Congress. Arizona Senator Goldwater claimed the Court had 

" 1 d aga ~nst God." 135 •.• ru e ..... Mail demanding a constitutional 

amendment to permit prayer in public schools flooded 

congress.l~ Every effort to pass legislation 

reinstituting prayer into public schools failed .137 

Two proposed amendments allowing voluntary Bible 

reading and prayer in the public school were especially 
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significant. l38 First was the Becker Amendment in 

1963.1~ Congressman Frank Becker, a Republican from New 

York, actually proposed two amendments relating to public 

school prayer, the first after the Engel decision and the 

second after the Schempp decision. Although he had numerous 

legislators assisting him and good grass roots support, 

Becker had to face indifference on the part of Democratic 

Congressman Emanuel Cellar, chairman of the House JUdiciary 

Committee. While Becker was ready to devote himself 

entirely to passage of the amendment, Cellar, who was 

opposed to prayer ln public schools, was also opposed to the 

amendment because he felt an amendment was not desirable. 

Cellar's resistance and delaying tactics were ultimately 

successful in causing the amendment to lose momentum before 

it came up for a hearing .140 

When the hearing finally began, Becker and ninety-seven 

other Congressmen testified in favor of prayer and Bible 

reading in public schools. Their argument was that the 

Supreme Court had mocked the will of the framers of the 

Constitution and gone against the will of the people. They 

further argued that the Court had made a mistake in 

interpreting the establishment clause of the First 

Amendment. The Becker Amendment would have protected 

voluntary prayer in public schools and also would have 
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protected children who did not want to participate because 

they would not have had to identify themselves .141 

Opposition to the Becker Amendment came from 

congressmen and spokesmen for Protestant religious groups 

who openly opposed the amendment. 142 Opponents questioned 

the source of the scriptures to be read and argued that the 

whole issue was a step back into the past. Opponents argued 

that the amendment, for all practical purposes, set up a 

civil religion. The most telling argument against the 

amendment was that it might empower state and local 

governments to require religious affirmation as a pre

condition for a number of benef its. 143 For example, would 

declaring one's belief 1n God be required before holding an 

office, or even before obtaining a driver's license? After 

the hearings, the JUdiciary Committee took no further 

action. Cellar claimed "there was no way to approve a 

constitutional amendment without infringing upon existing 

constitutional guarantees of freedom of religion." 144 

Another amendment was introduced in 1966. 145 Senator 

Everett Dirksen, a Republican from Illinois, introduced a 

proposal on public school prayer. His proposal advocated 

the idea of voluntary non-denominational prayer. 146 

Dirksen feared the eventual removal of traditional 

devotional practices such as invocational prayer, the 
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terminology on currency, and the use of Nativity scenes 

during the December holidays, not only from public schools, 

but also from all areas of public life. He stressed public 

pressure for an amendment. The primary argument against 

Dirksen's amendment dealt with the vulnerability of children 

in lower grades. Opponents argued that voluntary prayer was 

not possible. Opponents brought up the issue of prayer 

being teacher designated and of dissenters being intimidated 

by being placed in a coercive situation. 147 

Dirksen's amendment failed to get the two-thirds vote 

needed for passage. Ironically, the more the proposed 

amendments were debated and re-written the more the 

amendments read like the position of the Court in Engel and 

Schempp. 148 
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CHAPTER IV 

SCHOOL PRAYER AFTER THE 1960S 

Advocacy Before The Court 

Not everyone was opposed to the decisions made by the 

Supreme Court in the 1962-1963 rulings. According to John 

Weaver, in Warren, The Man, The Court, The Era, John F. 

Kennedy, the country's first Catholic president, commented 

that "this problem of school prayer has a very easy remedy, 

and that is to pray ourselves ... [referring to private 

prayer]. This should be a welcome reminder to every 

American family that we can pray a great deal more even at 

home •..• ,,149 Two more statements are recorded in Weaver's 

book. First, Florence Flast, who headed a 400-member group 

of parents and teachers called United Parents, said "I am 

glad ••• we have always opposed prayer in public schools, 

including the voluntary prayer because it cannot really be 

voluntary. ,,150 The second is a comment by a Catholic 

priest, Father Robert Drinan, who was an active opponent of 

the Becker Amendment as well as an active voice against 

public school prayer. Father Drinan responded to 

Presidential candidate Barry Goldwater's campaign speech in 

1964 advocating school prayer. Goldwater had passionately 

questioned: "My fellow Americans, is this the time in our 
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nation's history for the Federal Government to ban Almighty 

God from our school room? ,,151 To which Father Drinan 

replied while defending the 1962 and 1963 decisions on 

school prayer: "[This legislation] is an end to the illusion 

that public school can train future citizens in morality and 

piety. ,,152 Perhaps the most dramatic and meaningful reply 

to Goldwater's position on school prayer, and the best 

supporting argument for the decision of the Court in the 

1960s on school prayer, was Goldwater's defeat in the 

November election. 153 While the school prayer issue had 

little to do with Goldwater's defeat at the polls that 

November, given the other issues at the time, Goldwater's 

defeat seems to have indicated a lack of overwhelming 

opposition to the 1962 and 1963 decisions. School prayer was 

definitely not the issue that could have led him to victory 

as he had perhaps hoped. Perhaps public reaction was more a 

response to change in a tradition rather than support for 

prayer in public school itself. 

This paper has discussed public school prayer from its 

historical and traditional perspective in the United States 

to cases brought before the courts. The bases for the U. S. 

Supreme Court's decisions have been examined along with 

differing views on interpretation. After reviewing 

controversies which surround public school prayer, proposed 
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legislation, and supporting comments, a question remains. 

If public opinion is as strong for public school prayer as 

advocates would have one believe, why does Congress not 

support legislation permitting public school prayer? 

An article called "The Missing Link" by John Green and 

James L. Guth in The Public Opinion Quarterly explored 

possible reasons for what appeared to be a conflict of 

interest and support concerning public school prayer between 

the public and Congress.l~ The article cited various 

polls taken on the issue of public school prayer which 

attempt to explain a disparity. According to the polls 

taken by several polling agencies, a majority of Americans 

would seem to favor religious exercises in public school. 

In 1974, the General Social Survey found that 67.9% of 

Americans favored required reading of the Lord's Prayer or 

Bible verses. The figure dropped in 1982 to 59.7% and was 

down to 55.6% in 1985. In the National Election Survey 

Study done in 1980, those in favor of allowing schools to 

start each day with prayer was 72.1%, while four years later 

it had fallen very little to 71.5%. The 1983 Gallup Poll 

found 81% of the "aware" public was in favor of a 

Constitutional amendment allowing voluntary school prayer. 

The amendment was backed very strongly by 48%. All school 

prayer amendments have failed 1n Congress. Why? This is 
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curious given the Republican Party, including Presidents 

Reagan and Bush, say they want such an amendment. Are they 

just pandering? A consensus of the polls taken from 1963 to 

1985 indicated that proponents of public school prayer tend 

to be too silent, have lower incomes, lower status jobs, and 

less education. 

Green and Guth agree that this argument alone is not 

valid, but go on to state that the real wedge between 

proponents of public school prayer and Congress is Political 

Action Committees (PAC) and their attitudes on public school 

prayer. Polls showed that among PAC groups there was a 

sharp division on the lssue, with opponents having a slight 

advantage. But, as with the general public, characteristics 

of groups influence opinions. These variables among 

activists groups are possible indicators as to what appears 

to be a conflict between public desires and congressional 

actions. Another important fact to be noted in this seeming 

conflict on public school prayer is that congressmen, though 

elected to office by a majority vote, are not elected to act 

on the desires of the public. While congressmen should be 

cognizant of their constituency and its preferences, the 

main task before them is to make laws which protect all 

citizens of the united States and adhere to the principles 

of the u. S. Constitution. 
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Silent Moments 

Many state legislatures enacted moment-of-silence laws 

1n response to the Court rulings regarding prayer in public 

schools in Engel and Schempp. These statutes seemingly 

accommodated prayer in the classroom. From 1963 until 1985, 

twenty-five states had statutes that either allowed or 

required a moment of silence as part of the daily routine in 

public school. ISS Challenges came almost immediately. In 

1976, a moment-of-silence case, Gaines v. Anderson, came to 

the u.S. District Court in Massachusetts.l~ In this case, 

the court ruled in favor of a statute calling for a one

minute period of silence for "meditation or prayers". 

The court found that the statute did not aid, but 

rather accommodated prayer in public schools since the 

students were free to use this minute to contemplate secular 

or non-secular thoughts. The court used Justice Brennan's 

opinion in the Schempp case, which opened the possibility 

that silent moments might be constitutional, as the basis 

for its decision. ls7 The district court further stated 

that moments of silence promoted a legitimate secular 

purpose such as teaching self discipline and respect for the 

authority of the teacher, and only accommodated religion 

because children could use the moments of silence for 

thinking about whatever they chose.l~ 
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Six years later in 1982, a Federal District Court in 

Tennessee made a completely different decision, finding in 

the case of Beck v. McElrath that moments of silence were 

unconstitutional.l~ This court was concerned about the 

coercion-of-children theory. The court felt that children 

would not always be able to distinguish between prayer, 

meditation, and personal beliefs, and that the effect upon 

the children would depend largely upon how each teacher 

chose to conduct the moments of silence. The Tennessee 

legislature reenacted a moments of silence statute, one that 

also permitted voluntary prayer, upon the court's ruling in 

Beck v. McElrath. 1w 

There were a large number of such cases in varlOUS 

states, but it was twenty years after Engel and Schempp 

before a moment-of-silence case in public school came before 

the U. S. Supreme Court. In 1984, the case Wallace v. 

Jaffree addressed a moment of silence for meditation or 

voluntary prayers in the Alabama public schools. 161 The 

Alabama state statute was one result of efforts In several 

states to side-step the federal mandate against prayer and 

to re-institute prayer into the public schools. The state 

of Alabama had enacted a statute which authorized public 

school teachers to hold a one-minute period of silence for 

meditation or voluntary prayers. In 1984, Ishmael Jaffree, 
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who was the father of three children enrolled in the Alabama 

schools, filed suit claiming that the moment of silence was 

a violation of free religious rights guaranteed to his 

children by the First and the Fourteenth Amendments. 162 

The U. S. District Court, in Alabama, decided that "the 

establishment clause of the First Amendment to the U. S. 

Constitution does not prohibit the state from establishing a 

religion."l~ U. S. District Judge Brevard Hand reached 

this conclusion by using the approach to constitutional 

interpretation that limits judicial review to the exact 

language of the constitution.l~ Judge Hand relied heavily 

on the writings of Robert L. Cord in criticizing the Supreme 

Court interpretation of the First and the Fourteenth 

Amendments. Judge Hand concluded that the establishment 

clause was meant merely to prohibit the establishment of a 

national church or a national religion. Judge Hand also 

found no legislative history that the Fourteenth Amendment 

was intended to incorporate the First Amendment against the 

states and so argued that it did not forbid school prayers 

1n states which had statutes allowing it. Jaffree appealed 

to the Court of Appeals for the Eleventh Circuit, which 

overturned Hand and ruled that the First Amendment prohibits 

moments of silence when the sole purpose is to endorse 

165 voluntary prayers. 
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In 1985, George Wallace, Governor of the state of 

Alabama, appealed the Eleventh Circuit Court of Appeals 

opinion to the U. S. Supreme Court.l~ Justice Stevens 

wrote the Supreme Court's opinion and was joined in that 

opinion by four other justices. Stevens stated: 

the statute authorizing a period of silence for 
meditation or voluntary prayer in public 
schools is a law respecting the establishment 
of religion and within the prohibition of the 
First Amendment, since the only expressed 
purpose for the enactment was to return 
voluntary prayer to schools. 167 

The Court based its opinion upon statements made by the 

statute's sponsor and by Governor Wallace of Alabama, both 

of whom had been very vocal in characterizing the purpose of 

the statute as being to return prayer to Alabama public 

schools. The Court also looked at the time sequence and 

recent past legislation on the issue in Alabama and found a 

pattern that it interpreted as the state attempting to re-

institute public school prayer. Justice Stevens advocated 

neutrality by government in religious matters. 

Two of the concurring Justices, Powell and O'Connor, 

wrote separate opinions which basically implied that if the 

statute had included a clear secular purpose, then it would 

not have "crossed the line of endorsing the particular 

religious practice of prayer."I~ Justice Powell favored 

government neutrality and defended the Lemon test. O'Connor 
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agreed with the opinion of the Court and that of Justice 

Powell except for disapproving of the Lemon test and 

Stevens's emphasis on neutrality. 169 0' Connor felt the 

Lemon test was awkward at best in establishment clause 

cases. She suggested a revision of the test and advocated 

the idea that a more accommodating Vlew would ease any 

conflict between the establishment clause and the free 

exercise clause of the First Amendment. O'Connor further 

stated that moments of silence were not inherently religious 

and that coercion was not an issue where choice was an 

option .170 

David Moshman, author of Children, Education and the 

First Amendment seemed to disagree with the thinking of 

Justice O'Connor. In his book, Moshman wrote about how 

establishment clause cases involving children in public 

schools have received stricter and more consistent 

application than cases involving adults because of a concern 

for the impressionability of children. 171 In respect to 

voluntary prayer, even adults might feel compelled to 

participate or feel self-conscious at being set apart. 

Children are especially reliant on authorities and peers, so 

it follows that this problem would be more significant with 

children. 

62 



Moshman offered examples of testimony glven by children 

in cases challenging the moment of silence laws. For 

example, a Catholic sixth grade boy who said he thought he 

should not sit during the moment of silence because the 

teacher would think he was being disrespectful and give him 

demerits and an eleven-year-old Jewish girl who had read a 

book during the moment of silence and was told by a 

classmate that she would go to hell with the other Jews. 

Moshman also cited psychological research which pointed out 

the vulnerability of children. Elementary school children, 

especially in the first few years, are likely to have very 

concrete conceptions of prayers and may not understand, even 

if it is carefully explained, that they may choose to engage 

in "contemplation" instead of prayer. Younger students 

might not understand their right not to participate at all 

or might fear that they would be punished for exercising 

that right. Young children might feel pressure to conform 

to the expectation of adult authority (the teacher), and 

somewhat older children might feel pressure to go along with 

their peers. 

Finally, Moshman said it is highly likely that 

nonconforming children would be subjected to substantial 

intolerance and that the resulting stigma could have long

term negative effects on their development. l72 Moshman 
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contended that the only solution was and is for the public 

schools and the Court to remain neutral on matters of 

religion. Moshman's findings were not part of the testimony 

heard during Wallace. In fact, O'Connor's argument that the 

vulnerability of children was not an issue because of choice 

was not significantly challenged by the justices who wrote 

dissenting opinions in Wallace either because of implied 

agreement with O'Connor or because vulnerability was not an 

issue to them. 

Justices Burger, White and Rehnquist dissented in 

Wallace v. Jaffree. Burger expressed the view that the 

specifying of voluntary prayer as a possible activity during 

moments of silence was not enough to indicate that the 

Alabama statute endorsed prayer. l73 He felt the Alabama 

statute was one of mere accommodation and was not an 

establishment of religion. Burger agreed with Justices 

Powell and O'Connor on the limited value of the Lemon test. 

To Burger the idea of neutrality was more like 

hostility. 174 White felt the wording of the First 

Amendment did not prohibit the statute, and for the most 

part he agreed with Burger's dissenting opinion. 175 

Rehnquist said that while government cannot show preference 

neither does it have to remain neutral, and therefore the 

Constitution does not prohibit the statute on moments of 
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silence even though the statute mentions prayer, a rather 

curious position since if you are not neutral you show 

preference. Rehnquist stated that the Supreme Court had 

been interpreting the establishment clause erroneously ever 

since Everson in 1947. 176 Rehnquist seemed to go beyond 

the "no-preference" position in his statement. Rehnquist 

held with the narrow view of interpretation, that the 

establishment clause prohibited only a national church or 

religion, and he also rejected the Lemon test. Rehnquist 

argued that Alabama could endorse prayer as a favored 

practice in its public schools and still not be in violation 

of the establishment clause of the First Amendment. 177 

Equal Access 

A recent issue which provides impetus for change on the 

issue of prayer in public schools is equal access. Equal 

access, like the moment of silence, is another avenue for 

advocates of prayer in public school to gain legal sanction 

for returning prayer to public schools. The moment-of

silence is an avenue being used on the state level, and 

equal access is an avenue being used on the national level. 

Both could be effective if properly implemented. A speech 

by Douglas Laycock published in the Northwestern University 

Law Review in 1986 pointed out that while moment-of-silence 
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laws attempted an open forum for private thoughts, equal 

access sought a public forum for private exercise. 178 

Laycock was for neutrality in religious matters and saw 

neutrality as a solution to the problem of prayer in public 

schools. Laycock defined neutrality as the government 

neither encouraging or discouraging religious belief or 

practice. Laycock contended that moment-of-silence statutes 

may not be required by the Constitution and may not even be 

a good idea, but if neutrally drafted and implemented, are 

not unconstitutional. The main problem with moments of 

silence is that neutrality is hard to maintain because of 

teacher initiation and participation. He suggested that we 

are not constitutionally required to remain silent or to 

confine religious speech to private places, or to places 

without children because of the free speech and free 

exercise clauses in the First Amendment. According to 

Laycock, the Constitution required equal access. 

Equal access requires high schools and universities to 

treat religious groups the same as all other groups. Equal 

access was granted for university students in the 1981 case 

of Widmar v. Vincent. 179 The University of Missouri at 

Kansas City prohibited the use of university buildings or 

grounds for religious worship and instruction. This was 

challenged in the u.s. District Court by eleven Christian 
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students who claimed the policy violated their rights to 

free exercise of religion and freedom of speech under the 

First Amendment. The district court upheld the university's 

regulation. The Court of Appeals reversed the district 

court's decision and stated that "regulation was a content-

based discrimination against religious speech" and "ruled 

that the establishment clause does not bar a policy of equal 

access in which facilities are open to groups and speakers 

of all kinds." 180 

Justice Powell delivered the Supreme Court's opinion 

with only Stevens and White dissenting. Powell's oplnlon 

stated: 

through its policy of accommodating their 
meetings, the University has created a forum 
generally open for use by student groups. Having 
done so, the University has assumed an obligation 
to justify its discrimination and exclusions under 
applicable Constitutional norms. The Constitution 
forbids a State to enforce certain exclusions from 
a forum generally open to the public, even if it 
was not required to create the forum in the first 
place .181 

The university agreed that it was compelled to comply with 

the Constitution but felt the equal access policy was 

incompatible with past establishment clause cases. The 

Court referred to the three-prong test and found that the 

first two questions of the test were satisfied. An open 

forum policy had a secular purpose, and there was no 
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evidence of entanglement. The university had argued that 

allowing religious groups to meet and share a limited forum 

advanced religion, to which the Court replied that "while 

equal access may benefit religion, it was incidental and 

therefore did not violate the prohibition against the 

primary advancement of religion. ,,182 

Justice White's dissent stated: "the establishment 

clause sets limits only on what the State may do with 

respect to religious organizations; it does not establish 

what the State is required to do. ,,183 White cited other 

establishment cases such as Stone v. Graham (1980), 

prohibiting the posting of the Ten Commandments on classroom 

walls. He also cited Engel v.Schempp and observed that "if 

the majority were right [in these cases] that no distinction 

may be drawn between verbal acts of worship and other verbal 

acts, all of these cases would have to be reconsidered." 184 

He then alluded to the fact that "though a line may be 

difficult to draw ..• surely the majority cannot seriously 

suggest that no line ever be drawn.,,1~ White's major 

concern was the need for limits upon free religious speech 

in a public forum 1n order to prevent the public forum from 

becoming a church for any religious sect. White reasoned 

that public funds subsidize public properties and under 

certain circumstances this would grant government aid to 
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certain religions. White contended the Constitution made a 

distinction between religious speech and all other types of 

speech. White also had a problem with the open-ended equal 

access ruling and pointed out the possibility of past 

rulings being appealed on the precedent set in Widmar. 

The Widmar case answered the issue of equal access on 

the university level. However, the question of equal access 

on the high school level was left unanswered until Congress 

granted equal access to high schools with the federal Equal 

Access Act of 1984. 186 The Equal Access Act: 

prohibits high schools receiving federal aid from 
preventing voluntary student groups, including 
religious ones, from meeting on school facilities 
before and after class hours or during a club 
period, if other extra curricular groups have 
access .187 

There are five criteria for equal access. First, it must be 

voluntary; second, it must be student initiated; third, it 

must be free of faculty sponsors; fourth, there can be no 

participation by school employees; and fifth it must not 

interfere with education and non-school persons may not 

regularly attend.l~ The third criteria of faculty 

sponsorship almost automatically prohibits equal access on 

junior high and elementary school levels due to the 

organizational capacities of children 1n that age group. 

Young children need supervision. 1M 

69 



Opponents of the equal access issue argue their case by 

expounding on the tradition of high school censorship and 

the need for supervision of curriculum-related groups which 

are student initiated, such as the French Club or the Math 

Club. Permission of the principal was and is needed to 

print certain articles in the school paper, circulate 

petitions or leaflets, wear certain apparel, or make 

speeches on certain subjects on public school property. The 

idea is that any activity taking place on school property is 

understood to have the sanction of the school board. These 

are all valid points; however, past censorship in high 

schools does not justify more censorship. 

The Equal Access Act makes clear that the school does 

not necessarily endorse the views of all who participate In 

open forums. Supervision has also been a requirement at all 

functions on public school property to assure order. 

Opponents of equal access worry that such supervision would 

indicate school endorsement. Under equal access a school 

may monitor meetings to protect students and property from 

harm, but it may not lead, sponsor, encourage, or discourage 

religious activity. The argument concerning social pressure 

is answered in equal access by the fact that social pressure 

will probably exist with or without equal access and that at 

least with equal access both dominant and minority religions 
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will ga1n some benefit. The policy of public schools 

allowing only curriculum-related groups, which are student 

initiated, to meet on school premises is primarily a way for 

opponents of equal access to prevent the use of school 

premises by religious groups. 
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CHAPTER V 

SCHOOL PRAYER TODAY 

Lubbock's civil Liberties Union 

There are, however, possible abuses to equal access. 

One such abuse can be seen in the possibility of school 

sponsorship of religious groups which was the subject of the 

first decision by a court of appeals against equal access in 

high schools. The case was Lubbock Civil Liberties Union 

(LCLU) v. Lubbock Independent School District (LISD) in 

1982. 190 The LISD permitted the practices of morning Bible 

reading over school public address systems, classroom 

prayers led by teachers, a period of silent prayer which was 

concluded by an "Amen" over the public address system, and 

distribution of the Gideon Bible to fifth and sixth grade 

students. 

The LCLU filed suit and claimed that these practices 

had occurred since at least 1971. 191 The LCLU also noted 

that they had taken their complaints to the school board 1n 

1971 and had received a letter promising complete neutrality 

by all public school personnel and that all religious 

practices would cease. The LCLU produced evidence at the 

subsequent trial showing that the religious activities 

mentioned had not ceased. In 1980, after the religious 
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practices had been discontinued, the LISD issued a new 

policy which stated: 

The school board permits students to gather at the 
school with supervision either before or after 
regular hours on the same basis as other groups as 
determined by the school administration to meet 
for any educational, moral, religious or ethical 
purposes so long as attendance at such meetings is 
voluntary. 192 

When the case came before the U. S. District Court, the 

earlier LISD religious practices, such as prayer, were found 

to be a violation of the establishment clause of the First 

Amendment. The district court ruled, however, that the 

newly adopted school policy was not unconstitutional because 

it permitted groups of all types to gather at the school as 

long as attendance at the meetings was voluntary. 193 

The ruling on the newly adopted LISD policy was the 

basis for the LCLU's appeal to the U. S. Court of Appeals 

for the Fifth Circuit in 1982.1~ There both the new LISD 

policy of equal access and the past prayer practices were 

ruled to be unconstitutional. The LCLU argued that the 

policy and the practices of the LISD violated the 

establishment clause, while the LISD claimed its action 

conformed to the rights of students to freely exercise their 

religion in a public forum. The court felt the LISD was 

promoting one religion over another and discussed the 

vulnerability of children and how the schools transmit basic 
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and fundamental values to children, for instance the younger 

the child, the more impressionable the child, and the 

greater the vulnerability.195 The LISD filed an appeal to 

the u.s. Supreme Court but the petition was denied on 

January 17, 1983. 1% 

The problem of schools allowing religious worship on 

school property seems to be the main abuse to equal access, 

but other possible abuses to equal access could be the 

exclusion of unpopular groups such as the Ku Klux Klan and 

gay rights groups. While exclusion of certain groups can be 

controlled, religious worship, which is a "state of mind," 

may be impossible to control. On the other hand, coercion 

is non-existent with equal access, since non-participating 

students are free to leave campus. So the compulsory 

attendance argument ceases to be a factor. 

The Supreme Court settled the issue of equal access on 

the high school level when the Court upheld the Equal Access 

Act in the case of Board of Education v. Mergens in June of 

1990. 197 The Court prohibited high schools from barring 

religious group meetings on school premises. The Mergens 

case concerned a group of high school students who requested 

permission to form a Christian club for Bible reading, 

discussion, prayer, and fellowship at a high school in 

Omaha, Nebraska. Membership was to be voluntary and open to 
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all interested parties. Permission to form the Christian 

club was denied because the Christian club would not, and 

could not have a faculty sponsor and because a religious 

club would violate the establishment clause. The students 

protested the ruling in the U. S District Court of Nebraska 

arguing that the schools refusal violated the Equal Access 

Act .198 

The district court ruled that the Omaha high school did 

not have a limited open forum within the terms of the Equal 

Access Act because all of the school's student groups were 

curriculum related. The U. S Court of Appeals for the 

Eighth Circuit reversed the district court's decision. The 

appeals court found that the high school did in fact 

maintain a limited open forum within the meaning of the 

Equal Access Act since some of the existing clubs were not 

curriculum related. The Appeals Court also found that the 

Equal Access Act did not violate the establishment clause. 

The high school was instructed to cease discrimination 

against the proposed Christian club because of its religious 

content. 199 

The U. S. Supreme Court upheld the decision of the 

Eighth Circuit Court of Appeals. The Court's majority 

agreed that the Equal Access Act prohibited the school from 

denying the formation of the proposed club. However, the 
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Court majority (all justices excluding Justice Stevens) was 

divided on the issue whether the Equal Access Act violated 

the establishment clause. 2oo Justices O'Connor, Rehnquist, 

White, Blackmun, Scalia, and Kennedy wrote concurring 

opinions finding that the Equal Access Act did not violate 

the establishment clause. 201 They maintained that because 

some existing clubs were not curriculum related, the school 

had violated the Equal Access Act by disallowing the 

religious club. The justices defined non-curriculum related 

under the Equal Access Act to mean groups whose subject was 

not included in courses offered at the school, where 

participation in the group was not a requirement for a 

regular course, and where membership within the group did 

not affect course credit. 

Justices O'Connor, Rehnquist, White, and Blackmun 

stated that the Equal Access Act did not violate the 

establishment clause because the purpose was to prevent 

secular discrimination against religious or other types of 

speech and to allow equal access to both types of 

speech. 202 They also stated the Equal Access Act did not 

attempt to approve or disapprove of religion nor did it 

attempt to advance religion. The justices pointed out if 

the group's subject matter was not directly related to 

subjects taught by the school, or participation in the group 
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was not required for any course or resulted ln academic 

credit then entanglement was not a problem. O'Connor, 

Rehnquist, White, and Blackmun again agreed that the Equal 

Access Act did not violate the establishment clause because 

its purpose was not to approve or disapprove of religion, 

but to allow equal access to both religious and secular 

speech. 203 They also stated that high school students 

would be mature enough to realize that the school was not 

endorsing the group, but rather was permitting the existence 

of the club on a nondiscriminatory basis. 

Justices Kennedy and Scalia concurred but had concern 

that the word "endorsement" did not clearly define the 

board's position. 204 Justices Marshall and Brennan also 

concurred in the judgment but felt that because the school 

did not recognize clubs which expressed a controversial 

viewpoint, the school's acceptance of a club implied 

endorsement rather than toleration of existing clubs. 205 

Justice Stevens dissented warning that the Court's 

broad interpretation of the Equal Access Act came 

dangerously close to forcing schools to allow organized 

prayer in schools and was therefore in conflict with the 

establishment clause. 206 

Equal access is restricted, so far, to older children 

because of the vulnerability and limited understanding of 

77 



children in lower grades of public school. 207 High school 

students and university students can understand what is 

explained and certainly understand neutrality. There is 

still not a consensus of thought on young children and their 

understanding of neutrality. There are cases such as West 

Virginia State Board of Education v. Barnette (1943) which 

involved young children and a dispute over the salute to the 

flag. In the majority opinion, the Court found that in 

compelling the flag salute and pledge, authorities "invade 

the sphere of intellect and spirit" in violation of the 

First Amendment. 208 In Tinker v. Des Moines Independent 

Community School District (1969),the Court looked at junior 

high and high school children involved in the vietnam war 

protest. In this case, the Court ruled that children 

understood and were mature enough to deal with the war 

issues, so would it not follow that children are mature 

enough to deal with prayer issues?209 These conflicting 

opionions suggest that the question of equal access for 

children in lower grades has not been resolved. 

A recent issue related to prayer in public school also 

deals with "after hours," as in the practice of prayer at 

invocations, at sporting events, and at commencement 

exercises. A recent legal battle over prayers at 

commencement exercises brought by the American Civil 
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Liberties Union in Utah in 1989 charged the Alpine Granite 

School District with violating the First and the Fourteenth 

Amendments because students were forced to participate in 

acts of worship during commencement ceremonies. This 

battle, which was between Mormons and non-Mormons, generated 

tensions, divisions, hate mail, and even death threats. The 

governor of the state backed school prayer and felt the 

legislature and the courts should stay out of the 

matter .210 

In a similar incident in Providence, Rhode Island, the 

U.S. Supreme Court agreed to decide whether prayers should 

be allowed as part of the graduation ceremonies at public 

schools. 211 The Rhode Island Chapter of the American 

Civil Liberties Union brought the suit on behalf of the 

parents of a Providence family who objected to the prayers 

at their daughter's junior high school graduation. The 

chapter's executive officer expressed disappointment at the 

Court's agreeing to hear the case. He felt the action was a 

clear violation of the establishment clause and the decision 

of the appeals court against the prayer should have been 

upheld. The lower courts had ruled that prayer during 

commencement exercises was a violation of the separation 

doctrine. The Providence school officials argued that 
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"acknowledging God at such times does not amount to 

governmental endorsement of religion. ,,212 

Joseph Rotella, the school board attorney argued the 

issue was ready for review. School officials claimed that 

President Bush's administration had told the justices that 

this type of prayer did not fall into the same category as 

the type of prayer discussed in Engel and Schempp.213 

While recent actions by the current u. S. Supreme Court 

suggested that the Bush position might be accepted and the 

school officials appealed to the "longstanding and broad 

tradition of official acknowledgement of religious values in 

the public life of the nation, ,,214 the U. S. Supreme Court 

ruled against prayer at graduation ceremonies on June 25, 

1992. 215 Justice Kennedy gave the Court's opinion and 

stated in part that "the First Amendment was violated by 

pervasive governmental involvement in religious activity 

that left students no real choice but to participate [in 

prayer] .216 

The latest issue to come before the courts relating to 

public school prayer is the practice of giving an 

invocational prayer at school sponsored sporting events. 

While it would seem likely that the precedents set in cases 

dealing with commencement prayer would apply, only time will 

tell. 
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Conclusion 

In conclusion, prayer in public schools has been an 

issue of prime importance since the beginning of public 

schools. Protestant religious groups were the catalyst for 

initiating public schools; however, as other religions 

developed prominence in the United States and immigrants 

brought new religions to America, social reforms were 

demanded. Consequently, the need for separation of church 

and state within the sphere of the public school became 

apparent. Minority religions demanded protection of their 

religious liberties within the public school system, while 

those opposing change remained firmly committed to the idea 

that the United States is traditionally a religious nation 

and that prayer in schools is a part of that tradition. The 

United States is a religious nation; this can be seen in the 

motto on the nation's coins, oaths for public office and for 

those appearing as witnesses, pledges to our national flag, 

prayers in our national law-making bodies, national prayer 

days proclaimed by the nation's presidents, national 

holidays such as Thanksgiving, and the abundance of 

religious institutions throughout the country. The United 

States is a nation that guarantees religious liberty to all. 
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Early settlers, as well as later immigrants, carne to 

America seeking liberty in all areas of life. The problem 

then and now is that once an individual has his or her idea 

of liberty, especially religious liberty, there ~s the 

tendency to become narrow in viewing another individual's 

idea of liberty. This tendency in early America set the 

stage for the need to amend the Constitution. 

The establishment clause of the First Amendment and the 

Fourteenth Amendment became the measuring sticks used by the 

Supreme Court for guaranteeing religious freedom. The 

primary problem with the establishment clause lies in the 

area of interpretation. There are basically two major 

interpretations, the narrow view and the broad view. It has 

been the broad interpretation that has most often prevailed 

in establishment clause cases relating to public schools 

since the first case on the subject ~n 1947. Changes in the 

composition of the Supreme Court in recent years may change 

the interpretation to a more narrow one. This has 

commentators worried concerning the Court's adherence to a 

strict separation policy on public school prayer. This has 

not yet materialized and probably would not put prayer back 

into the public schools. Supreme Court Justices tend to 

take their duty to interpret the Constitution seriously. It 

should also be noted that while a justice's decision could 
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be colored by an ideology, as long as there are differing 

views among the nine justices on the U. S. Supreme Court and 

as long as sound thinking prevails, it is probable the 

Court's adherence to a strict separation policy on public 

school prayer will remain in place. 

The problem of interpretation was addressed in 1971 in 

the case of Lemon v. Kurtzman when the Court implemented 

what has become known as the three-prong test, along with 

certain separation values which provided specific guidelines 

to aid interpretation of the establishment clause. Some 

current justices of the Supreme Court are seeking what 

appears to be a more simple and direct test to replace the 

three-prong Lemon test. This could prove helpful and speed 

up the decision-making process, especially in the area of 

public school prayer. 

The first cases brought before the Supreme Court 

specifically on public school prayer were Engel and Schempp. 

These cases shocked a nation which for the most part had 

corne to accept public school prayer as a matter of fact. 

The shock of change was probably as threatening to some 

citizens as removing prayer from public school was to 

others. Public school prayer has since been the subject of 

much rhetoric, debate, court cases, and legislation. This 

fact speaks volumes as to the security of religious freedom 
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1n the United States of America. Freedom dies when issues 

cannot be challenged. Clear-headed, intelligent Americans 

can see the need for keeping organized prayer out of the 

public schools. 

Advocates for organized prayer in public schools 

obviously are seeking to aid and promote one certain 

religion. "Real prayer," where an individual speaks to his 

or her God, 1S an individual, private activity that probably 

takes place in every school in the United States on a daily 

basis before every examination given. This type of prayer 

is impossible to remove. The type of organized prayer that 

school prayer advocates promote 1S a religious activity 

beyond individual prayer and is meant to influence children 

to a certain way of thinking. It is this influence which 

the Supreme Court feels is directed at the vulnerability of 

children. An activity which takes place during the regular 

course of a school day is automatically accepted by children 

as the normal thing to do, and anyone not participating may 

be left feeling abnormal. It is this subtle coercion the 

Supreme Court has stood firm against in the recent "moment

of-silence" cases. 

The newest approach by public school prayer advocates 

takes place on the national level through equal access. 

The U. S. Supreme Court has ruled for equal access on 
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university and high school levels. The Court has ruled 

against prayer at graduation ceremonies, and the Court 

continues to be concerned about the vulnerability of 

children on lower grade levels and is seeking a better 

understanding of children at different levels of 

development. The ruling of the Court on prayer at 

graduation ceremonies and the Court's concern for the 

vulnerability of children are positive signs that the Court 

will hold to its strict policy on public school prayer. 

Equal access would permit religious groups as well as non

religious groups to use public school facilities. While 

these groups may even pray in these facilities, equal access 

is not the same issue as a public school prayer which, in 

the strictest sense, would have to occur during a normal 

school day. The same may be true of prayer at sporting 

events and other after hour activities. Sporting events, 

and after hour activities do not require compulsory 

attendance which negates the need for separation, as long as 

other freedoms are not infringed upon and open forums are 

open to all. 

The unresolved issues discussed in this paper promise 

that the future of public school prayer will be as lively 

and interesting as in the past. As Leonard Levy says, "we 

live in an imperfect constitutional universe, cluttered with 
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ambiguities, mysteries, and inconsistencies ... 217 The 

reality of this statement makes the remarkable record of 

strict separation by the U. S. Supreme Court on public 

school prayer even more remarkable. 
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