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CHAPTER I 

THE HISTORY OF COPYRIGHT LAW IN THE U.S. 

Introduction 

One of the founding principles of freedom in the United States of America has 

long been thought to be the innate protection of ideas, life, liberty, and property. Since 

the birth of the Constitution, these closely held beliefs have been protected by the highest 

law of the land that our country has to offer, The United States Constitution. However, in 

order to promote the constant furtherance of ideas and economic progress, it has long 

been understood that men must utilize and build on the triumphs of their peers and 

predecessors in order to achieve great innovations to propel mankind into the future. In 

order to protect this creative process, our law has incorporated the doctrine of Fair Use, 

which allows individuals and corporations to build upon and improve concepts created 

outside of their control.^ However, in the modem digital era, copyright seems not to be a 

protection of the individual's ideas nor a shield against misuse of valued research, but has 

instead turned into a weapon for corporate America against the freedoms of the common 

man and the progress of the smaller enterprise, which is the very heart and soul of 

America. Copyright law in the digital era is being cormpted fi-om its benign original form 

into a domain, which has little room for Fair Use and is used as a weapon of intimidation 

against creative developers in the music, film, and Internet industries. 

Copyright Until 1976 

The history of copyright in America dates back to the signing of the Constitution 

itself This sacred document of democracy grants that "Congress shall have power... to 

Fair Use: the concept of legal use of copyrighted materials established in 1841, Folsom v. Marsh 



promote the progress of science and useful arts, by securing for limited times to authors 

and inventors the exclusive rights to their respective writings and discoveries."^ These 

words endowed inventors and creative minds of the 18* century and beyond with the 

comfort and security of knowing that once documented, the ideas of their imaginations 

and fhiits of their labors cannot be stolen fi-om them and claimed as the exploits and 

accomplishments of another man. It is an innate necessity for the development of great 

concepts that the man-behind-the-machine understands, and has faith, that at the end of 

his great battle there will be reward and recognition. The Framers understood this all too 

well in the drafting of the 5* Amendment to the Constitution, by which "no person shall 

be... deprived of life, liberty, or property" without the due process of law and "just 

compensation."^ 

The Framers then drafted the Copyright Act of 1790, and added major revisions to 

it in 1831. Thomas Jefferson drafted the Copyright Act of 1790, which appeared in the 

Columbian Centinel on July 17, 1790. This document provided copyright to promote the 

"encouragement of learning, by securing the maps, charts and books, to the authors and 

proprietors of such copies, during the times therein mentioned.""* This original protection 

of mapmakers and authors around the start of the 19* century shows the initially narrow 

scope of copyright protection. The original intent of copyright protection was clearly to 

promote learning by protecting the works of noted authors and cartographers. The 

primary benefit of this protection would be to prevent other cartographers from copying a 

pre-existing map, and to prevent authors from copying a pre-existing work and putting 

their own name on the work. However, copyright at this initial stage clearly did not 

^ United States Constitution Article I Section 8 Clause 7 
^ 5* Amendment, 1791 
"* Copy of Columbian Centinel courtesy ofwww.earlyamerica.com 

http://ofwww.earlyamerica.com


encompass more creative work such as art, music, and storytelling. Further, copyright 

only applied only to expressions not ideas. That is to say that copyright did not extend to 

ideas, processes, systems, methods of operation, or facts. 

This act, however, did not account for instances where a work is based upon a 

previously existing work, but is not a copy. For instance, if an author were to read a 

previous work, and then continue to write a sequel to that work, would it be a violation of 

the original author's copyright? In 1841, the case of Folsom v. Marsh dealt with a very 

similar matter. Marsh used a number of private letters written by George Washington in 

the creation of a highly fictional biography of the first president. Further, he did so 

without the permission of the owner of the letters. The Circuit Court, D. of 

Massachusetts, Justice Story presiding, found for the defendant and mled that there was 

no violation of copyright in this instance. Justice Story stated in his decision that "in 

short, we must often, in deciding questions of this sort, look to the nature and objects of 

the selections made, the quantity and value of the materials used, and the degree in which 

the use may prejudice the sale or diminish the profits, or supersede the objects, of the 

original work."^ This case created the modem doctrine of Fair Use. In essence. Justice 

Story stated that an individual might make Fair Use of any creative or factual material to 

which he has been exposed, provided that the work created pass a few provisions 

ensuring that it does not directly affect the value or meaning of the original material. 

Thus, in 1841, copyright applied to authored works and maps, securing them against the 

use of the material by others without the permission of the author, and allowing for Fair 

Use by other individuals within certain limitations. 

^ Folsom V. Marsh, Circuit Court, D. Massachusetts. Oct. Term, 1841. 
http://www.edlaw.fplc.edu/text/library/Pdfcase-folsom.marsh.pdf 

http://www.edlaw.fplc.edu/text/library/Pdfcase-folsom.marsh.pdf


Maps and novels composed by American authors did not enjoy copyright 

protection on foreign soil at this time. Any law wnitten by Congress, like the Copyright 

Act of 1790, does not apply to foreign citizens, and therefore does not protect the work of 

American citizens on foreign soil. Intemationally, the toilsome process of registering for 

copyright separately in many different nations under different regulations grew to be a 

great concern amongst intelligentsia, and therefore needed to be addressed. In 1886, 

delegates from various European countries met in Bern, Switzerland, in order to establish 

an international standard of copyright law and copyright registration. In reaction to these 

steps taken in the international community. Congress moved to revise copyright law 

domestically in 1909. These revisions included "broadening of the scope of categories 

protected to include all works of authorship, and an extension of the number of years in a 

renewal term for a total of 56 years of protection."^ Thus, the breadth of copyright 

protection was extended to include musical composers and audio/ video recordings, as 

well as those covered under the original protections. The copyright law did not undergo 

another major revision until 1976. 

The Copyright Act of 1976 

In 1973, the publishing house of Williams and Wilkins, noted for publishing 

specialized medical journals, filed suit against the National Institute of Health (NIH) in 

the case of Williams and Wilkins Co. v. National Library of Medicine, alleging that the 

NIH had made multiple illegal photocopies of articles from the publishing house's 

various publications and had distributed the photocopies to medical researchers without 

'Timeline: A History of Copyright in the U.S." http://arl.cni.org/info/frn/copy/timeline.html pg2. 

http://arl.cni.org/info/frn/copy/timeline.html


permission. The court mled that in finding copyright infringement, it would be hindering 

the progress of modem medicine and medical research, and found in favor of the NIH. 

This posed a new issue in copyright law: how to protect the larger interests of medicine 

and education via allowing them to photocopy copyrighted material, but not violate 

copyright protections held by individuals and corporations. The issue of being able to 

make photocopies of copyrighted work and distribute those copies to other persons was 

not immediately resolved. 

The discrepancy between this mling and existing copyright statutes led Congress 

to make major revisions to US copyright law in 1976. Due to technological innovations 

such as the photocopy machine and computer technology, revision of what could be 

copyrighted, how copyrights could be obtained, and what constitutes violations of 

copyright were all past due. The 1976 revision of copyright law overmled all previous 

copyright law in the US, and covered "Scope and Subject Matter of Works Covered, 

Exclusive Rights, Copyright Term, Copyright Notice and Copyright Registration, 

Copyright Infringement, Fair Use and Defenses and Remedies to Infringement."^ In 

addition, the revision also extended copyright protection to unpublished works and 

established the First Sale doctrine, which allows the original owmer of a copyrighted work 

to sell that material to another individual. This concept also makes allowances for 

distribution rights gained with the purchase of copyright material in specific instances 

(rentals, etc.). Primarily, the revision added exceptions for libraries in the determination 

of cop5^ght infringement, which were detailed in Section 107 and 108 of the revision. 

Section 107 stated that photocopies made "for purposes such as criticism, comment. 

^ "Timeline: A History of Copyright in the U.S." http://arl.cni.org/info/frn/copy/timeline.html pg2. 
^ 17 United States Code Service Sections 101-810 (Copyright Act 1976) 

http://arl.cni.org/info/frn/copy/timeline.html


news, reporting, teaching (including multiple copies for classroom use), scholarship, or 

research, is not an infringement of copyright."^ Further, section 108 detailed that libraries 

may make innumerable photocopies of printed material without the permission of the 

original author for purposes of scholarship, preservation, and interiibrary loans. Thus, the 

discrepancies between previous copyright standards and policies and the Williams and 

Wilkins Co. v. National Library of Medicine case were resolved with a specific exception 

for research and libraries. 

Most importantly the 1976 revision codified the Fair Use Doctrine and 

enumerated its exceptions and defenses against copyright infringement. Since the 1841 

decision of Justice Story, the exact requirements for qualification of Fair Use were not 

detailed and had been a subject of great contention. In the 1976 revision they were 

refined to consist of four qualifying factors. These entailed "the purpose and character of 

the use, nature of the copyrighted work, the amount and substantiality of the portion used 

in relation to the whole, and the effect of the use on the potential market."'" These 

factors, from 1976 on, determined whether the use of a copyrighted work by any body 

without the permission of the copyright holder qualified as Fair Use. The first major court 

case to deal with the Fair Use Doctrine came in 1983 with Encyclopedia Britannica 

Educational Corp. v. Crooks. The issue under consideration concerned a consortium of 

school districts, under the name of The Board of Cooperative Educational Services, 

which had taped various educational programs from public television stations and 

disseminated the copies to its member schools. The court mled that the dissemination of 

the bootleg copies directly and adversely affected the market value of the retail copies of 

^ 17 United States Code Service Section 107 
'° 17 United States Code Service Section 107 



television programs in question and that such usage was not covered under Fair Use." 

This case tested the waters of Fair Use and brought into question the extent of the 

immunity of educational bodies covered in the 1976 revision. Fair use was dealt a costly 

blow in the perception of its validity and coverage, as protections which seemed to be 

explicitly stated in the Copyright Act were denied to the group of schools in question. 

The case would have further importance in later decisions. In 1988, the US signed the 

papers from the Bern Convention, fiilly bringing US copyright standards and procedures 

into compliance with pre-existing international policies and standards. Thus, Fair Use 

became a respected doctrine and standard for copyright exception, and all material 

needed to be covered by copyright seemed to be accounted for. In 1992, an amendment 

was made to Section 304 of Title 17 of the standing US copyright law, making renewal of 

copyright automatic. Therefore, individuals and corporations holding copyrights no 

longer had to renew registration. 

Copyright Law Enters the Digital Domain 

As debate over what bodies were entitled to Fair Use coverage heated up, new 

problems of copyright application in relation to technology began to arise. In 1993, the 

first major case having to do with copj^ght and the digital domain was brought by 

Playboy Enterprises Inc in Playboy Enterprises Inc. v. Frena. The case involved a 

photograph that was taken from the magazine. Playboy, digitally scanned, and posted to 

an electronic bulletin board system (BBS) and downloaded by another user. The court 

" "Timeline: A History of Copyright in the U.S." http://arl.cni.org/info/frn/copy/timeline.html pg. 3 
'M7 uses Section 304 
'̂  "Recent Intellectual Property Law Developments on the Internet," R. Mark Halligan, Esq. 
http://www.execpc.com/~mhallign/intemet.html pg. 1 

http://arl.cni.org/info/frn/copy/timeline.html
http://www.execpc.com/~mhallign/intemet.html


mled that such usage of copyrighted material was not covered by the standards of Fair 

Use and was considered copyright infringement. Following this case, the Working Group 

on Intellectual Property Rights began to investigate the effectiveness and application of 

existing copyright law to the National Information Infrastmcture."* This was the 

beginning of copyright jurisdiction in the digital domain of the Internet. 

In the following year, 1994, Fair Use stmck a blow for the music industry in 

Campbell v. Acuff-Rose Music, Inc.'^ The issue in question was whether a song written as 

a parody of a Roy Orbison song, "Pretty Woman," was in violation of the original 

copyright. The Supreme Court mled that the song was covered under the blanket of Fair 

Use due to the fact that the material was heavily altered and the retail market for the two 

songs was so divergent as to not cause irreparable harm to the sales of the original work. 

Later that same year, the establishment of CONFU (Conference on Fair Use) by the 

Working Group in September of 1994 drew the digital regulation of copyright into the 

spotlight. CONFU was established to serve as a starting ground for the regulation and 

advancement of copyright law in regards to an electronic environment. The areas 

primarily overseen were interiibrary loan, electronic reserves, visual images, and distance 

education. 

''' National Information Infrastructure (Nil): A proposed, advanced, seamless web of pubhc and private 
communications networks, interactive services, interoperable hardware and software, computers, databases, 
and consumer electronics to put vast amounts of information at users' fingertips. Note: Nil includes more 
than just the physical facilities (more than the cameras, scanners, keyboards, telephones, fax machines, 
computers, switches, compact disks, video and audio tape, cable, wire, satellites, optical fiber transmission 
lines, microwave nets, switches, televisions, monitors, and printers) used to transmit, store, process, and 
display voice, data, and images; it encompasses a wide range of interactive functions, user-tailored 
services, and multimedia databases that are interconnected in a technology-neutral manner that will favor 
no one industry over any other, http://www.its.bldrdoc.gov/fs-1037/dir-024/_3476.htm. 
'̂  "Timeline: A History of Copyright in the U.S." http://arl.cni.org/info/fm/copy/timeline.hlml pg.5 

http://www.its.bldrdoc.gov/fs-1037/dir-024/_3476.htm
http://arl.cni.org/info/fm/copy/timeline.hlml


Additional cases involving copyright as applied to electronic environments began 

to arise more often in the second half of the 1990s. In 1995, the case of Religious 

Technology Center v. Netcom dealt with the posting of copyrighted material to a 

newsgroup area or subscribers section.*^ The federal judge presiding over the case mled 

that Netcom was liable for "contributory" copyright infringement. This was the first 

distinction made between "contributory" copyright infringement and "indirect or 

• • • • 17 

vicanous" infringement. "Vicarious" infringement entails the direct involvement of the 

entity in question in aiding other individuals or entities in committing copyright 

infringing acts. "Contributory" infringement entails an entity, which knowingly or 

unknowingly assists another entity in committing copyright infringing acts, but does not 

directly eiid the entity in doing so. In 1995, the NU Working Group released the "White 

Paper," which was a compilation of the group's recommendations for amendments to the 

Copyright Act of 1976 and its analysis of currently standing copyright law and its 

effectiveness. All of the recommendations enumerated were introduced in Congress 

under the behest of the "NH Copyright Protection Act of 1995 (S. 1284 and H.R. 2441)." 

These recommendations were used in further congressional legislation regarding 

copyright law and the revisions to the Copyright Act of 1976. 

In the middle to late 1990s, cases involving online issues of Fair Use were 

repeatedly mled in favor of corporate interests. In 1994 the case of MTV Networks v. 

Curry was brought before the courts involving a private website created by Curry at the 

web address of "mtv.com." Curry had previously been employed by MTV as a video disk 

'* "Recent Intellectual Property Law Developments on the Internet," R. Mark Halligan, Esq. 
http://www.execpc.coni/~mhallign/intemet.html pg.4 

17 Definitions provided by online source: http://www.digisys.net/users/cogs/risk.htm 

http://mtv.com
http://www.execpc.coni/~mhallign/intemet.html
http://www.digisys.net/users/cogs/risk.htm


jockey, but after leaving MTV he created a website featuring information about the cable 

network at his own expense. MTV formally requested that Curry cease using the 

"mtv.com" web address on January 19, 1994. In this case, the court found in favor of 

Curry, stating that his actions were within the provisions of "free speech" and free 

enterprise. However, in the subsequent cases of Hasbro, Inc. v Internet Entertainment 

Group, Ltd., Intermatic, Inc. v. Toeppen, Toys "R" Us, Inc. v. Akkaoui, and many others 

courts went against this decision and found that use of trademarks or derivatives thereof 

do violate copyright law as well as federal anti-dilution statutes.'^ In the 1996 case of 

Hasbro, Inc. v Internet Entertainment Group, the Internet Entertainment Group had 

established an aduh content website. This site was promoted and recognized by its 

nickname of "CANDYLAND." Hasbro filed suit claiming that this use of the trademark 

name of "CANDYLAND" and defamation of the Hasbro name, associatively, was a 

violation of copyright and trademark law. The court found in favor of Hasbro. The 1996 

case of Intermatic, Inc. v. Toeppen dealt with the registration of domain names of known 

corporate entities before such entities secured the sites for themselves, and then reselling 

those domain names to their respective entities at an inflated rate. The court deemed this 

type of action unacceptable and referred to the defendant's actions as "cyber-squatting." 

Intermatic filed suit against Toeppen for his actions and demanded that the court mle for 

an injunction preventing Toeppen from securing the domain name of "intermatic.com." 

The court did so. Finally, in the 1996 case of Toys "R" Us, Inc. v. Akkaoui, the defendant 

operated a site under the name of "Adults R Us." Toys "R" Us filed suit against Akkaoui, 

alleging that the use of the "'R' Us" trademark violated copyright and trademark statutes 

'̂  "Recent Intellectual Property Law Developments on the Internet," R. Mark Halligan, Esq. 
http://www.execpc.com/~mhallign/intemet.htmlpp.9-13 

10 

http://mtv.com
http://intermatic.com
http://www.execpc.com/~mhallign/intemet.htmlpp.9-13


and defamed the corporation at large, causing a tarnishing of the innocent childhood 

image that the company had reportedly fought hard to establish and maintain. The court 

found in favor of the plaintiff, and issued an injunction against Akkaoui, preventing the 

defendant from launching the "Adults R Us" website and causing massive financial 

losses for the defendant. Because of these cases, individuals could no longer register 

known popular domain names before large corporations did and sell them off at a later 

date to the highest bidder. Nor could they intentionally make a play on words that would 

increase traffic to their site because of a similarity to an existing entity's trademark. 

These injunctions and decisions against the freedom of individuals to engage in free 

electronic commerce began the onslaught by corporate America to pummel the already 

weakened defense of Fair Use into judicial submission, thereby protecting their profit 

margins and holdings in various markets. 

The Digital Millennium Copyright Act 

In 1998, the largest revision to US copyright law was introduced to Congress as 

the "Digital Millennium Copyright Act of 1998."*^ The DMCA basically consists of three 

main titles dealing with the implementation of new World Intellectual Property 

Organization (WIPO) treaties, copyright law for ISPs, and copyright exemptions for 

computer repair technicians, respectively. Title I, dealing with the introduction of new 

WIPO treaties, makes many technical additions and revisions to standing copyright law 

before 1998, but two main changes are the most significant. First, Title I establishes 

protection for copyright owners against the circumvention of various forms of 

'̂  "Summary of Digital Millennium Copyright Act - as of 3 April 1998' 
http://www.think.org/ip/dmca_summary.html 

11 
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technological protection implemented by the copyright owner in order to restrict access to 

the work. The title also provides further protection against the circumvention of 

technological measures used by the copyright owmer to prevent unapproved copying, 

distribution, display, and adaptation of copyrighted works. Examples of such 

technological measures to prevent copying include Macrovision's "SafeDisk®" for pc 

CD-ROM software, and Midbar's "Cactus Data Shield®" for optical music data such as 

music CDs and Minidisks. Title II of the DMCA outlines the conditions of liability for 

ISPs. This details provisions stating that provided an ISP stays within the guidelines 

outline, liability for copyright infiinging acts that take place across an ISPs network or on 

their system without their knowledge is limited and exempt from monetary damages. 

Title III states that the process of a computer technician turning on a customer's machine 

and copying software into the computer's RAM is not a "reproduction" as interpreted 

under section 106 of the Copyright Act, but instead is exempt from such copyright 

infringement. Other conditions and revisions are present in the DMCA that are relevant to 

the issue at hand, but will be reserved for introduction until later sections. This gradual 

downturn of digital anonymity and opportunity has continued in modem cases and 

effectively illustrates the continuous destmction of the Fair Use doctrine 

12 



CHAPTER n 

DECLINE OF FAIR USE DOCTRINE ESf THE MUSIC INDUSTRY: 

RIAA V. NAPSTER 

Facts of the Case 

Nowhere is the lack or insubstantial value of Fair Use in the music industry in the 

20^ and 21'' centuries better illustrated than in the 2000 case of RIAA v. Napster.^^ The 

case deals with the dissemination of digitally compressed music over the Internet by 

members of an online chat system. Mpeg Layer 3, or mp3, files are highly compressed 

forms of a wav file. The wav format has long been the standard for digital music 

recordings on compact disks and other mediums. Mpeg compression originally came 

about for the purpose of expediting video downloading over the World Wide Web. 

Further advancements in Mpeg compression led to Mpeg Layer 2 compression, which is 

currently in use in Digital Video Disk (DVD) encoding. Mpeg Layer 3 compression, the 

natural progression from Layer 2, made digital music file sizes ten to twenty times 

smaller than their previous wav counterparts, enabling the saving of hundreds of music 

tracks on one hard disk, live music streaming, and by and large the expansion of digital 

music exchange and dowmload over the Internet. Programs for converting wav files to 

mp3 quickly surfaced after the advent of mp3 compression with Winamp, a software 

platform for mp3 file playback, considered the leader. Such programs enabled home users 

to take their existing CDs, convert them to much smaller sizes through mp3 encoding in 

order to have backups of the songs on their computers, and send select songs to friends 

over the Internet. 

°̂ United States District Court for the Northern District of CaiifoTmaA&MRecords, Inc v. Napster, Inc., 
October 2, 2000. http://www.riaa.com/pdf'iiapsterdecision.pdf. 

13 
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Realizing the growing market for mp3 trading, Napster CEO, Shawn Fanning, 

created a program by which users with an Internet connection could search for, transmit, 

receive, and chat about mp3 files. Fanning, an undergraduate of Northeastern University 

at the time, originally designed the program for the sharing of music files only between 

his closest friends. Not surprisingly, the program caught hold of popular attention with 

its easy-to-use interface and blazing efficiency. Specifically, college students began to 

use the service heavily for sampling and trading various songs amongst each other. Many 

college campuses are supplied with a high-bandwidth Internet connection such as a Tl 

(1.5Mbps), T3 (Tlx27), or above, making them ideal for fast transmission of files from 

one person to another. This, combined with low college student budgets and college 

students' vast ability to leam new technologies and methods of communication, provided 

for quite a large niche for Napster to play upon, and propelled the small company to the 

top of the "dot-com" industry. The Recording Industry Association of America in 

conjunction with the heavy metal group known as Metalica filed suit against Napster in a 

federal court in San Francisco on December 6, 1999, alleging Contributory and Vicarious 

copyright infringement and seeking monetary compensation for profit loss due to said 

infiingements. RIAA's lawsuit would force Napster to pay $500.00 per song if Napster 

was found to be liable for copyright infringement. As of December of 1999, the files 

protected by copyright being offered on Napster numbered in the hundreds of thousands. 

'̂ "Shawn Fanning," Businessweek Online, May 15,2000. 

14 



The Napster Fair Use Defense 

Napster's defense centered around the DMCA's provisions for the limited liability 

of Internet Service Providers, which are detailed in Title II of the Copyright Act.̂ ^ 

"Napster contended that they were essentially an ISP and their entire system fell within 

the protections of that act."^^ Title II of the DMCA states that liability for ISPs will be 

limited "for infiingement of copyright by reason of the 'service' provider's transmitting, 

routing, or providing cormections for, material through a system or network controlled or 

operated by or for the service provider, or by reason of the intermediate and transient 

storage of that material in the course of such transmitting, routing, or providing 

connections." '̂* The ISP in question is additionally required to meet several conditions in 

order to be protected under the provisions of the DMCA. The first requirement states that 

someone other than the ISP itself must initiate the transmission of the copyrighted 

material. In short, no personnel of the ISP, or affiliates thereof, can take part in the 

initiation of the transmission of copyrighted material from one user to another. The 

process must be completely automated. This leads to the second requirement for 

immunity, which is the routing, connections, and storage of copyrighted material must be 

completely performed by an entirely automated process. The third requirement is that the 

ISP itself cannot participate in the selection of the entity that is to receive the copyrighted 

material except as an automated response to a request performed by another user of the 

ISP or another service. Again, the necessity of complete automation and lack of direct 

involvement on the part of the ISP is expressed. The fourth requirement states that the 

ISP must not retain any copy of the copyrighted material on their systems or networks. 

^̂  "Napster will live or die by 'fair use'," The Register, October 30, 2000. 
^̂  ''RIAA V. Napster in Layman's Terms," Dave Dolendi, May 22, 2000. 
'̂' Digital Millennium Copyright Act Section 512(a). 
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Thus, any temporary Internet files or cache must be dumped following any transfer of 

data made by a user. This particular provision is typically applied by most responsible 

ISPs simply as a safety precaution against vims transmission via the ISPs service. The 

ISP itself might not be legally monetarily liable for damages caused by such vims 

propagation, but its reputability would be severely damaged as a result. Therefore, after 

any upload to the primary servers or network devices in possession of an ISP, the file is 

immediately deleted after transmission to the recipient user is completed. The fifth 

requirement states that the material transmitted through the host ISPs system must be 

transmitted without modification from its original form. The file type, encryption, coding, 

and functionality cannot be altered in any way shape or form. Thus, Napster's defense 

consisted of a statement that the Napster service is essentially a broad ISP, providing a 

connectivity service to its members, and thus should be covered by the provisions for 

ISPs listed in the DMCA. 

As support for its claim, Napster argued that it met all five of the conditions for 

limited liability for ISPs that are listed in Title 11 of the DMCA. First, Napster claimed 

that a user of the Napster system, and never Napster itself, always initiated the transfer of 

files, specifically of mp3s, from themselves to another entity. The Napster software 

requires the user to perform a number of actions in order to be able to search for and 

access mp3 files of other users over the Internet. First, the user must visit the Napster 

website and download the free Napster software; this must be saved to any section of the 

user's hard disk. The user must then execute the installation of the Napster software onto 

his system. ̂ ^ This involves answering a number of typical installation questions. 

'^ United States District Court for the Northern District of California ^c&M/Records, Inc v. Napster, Inc. 
October 2, 2000. http://www.riaa.com/pdf/napsterdecision.pdf. pg. 4 Section A. 
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specifying the program location, and ensuring compatibility with the user's particular 

Operating System (OS) and current hardware configuration. Upon installing Napster, the 

user was prompted to reboot the computer before executing the software, as is necessary 

with most Windows based software applications, and then to specify a shared file folder, 

from which other users can access files on the user's computer hard disk.̂ ^ This last step 

is of the utmost importance. All users of Napster must willingly, and knowingly, install 

the software and point it to a specific directory of files, which the user knows will be 

readily accessible by other Napster users. Finally, after specifying a user name and 

password, the user logs onto a random Napster server, and is presented with a number of 

tabs, which contain different areas of the program. One tab enables the user to play mp3 

files from his computer and to view which files are currently being offered to other 

members of the Napster service. Another tab enables the user to enter into a chat room 

with fellow Napster users. If the user then highlights the name of a particular Napster 

user, then the user may click another tab to browse that user's shared files. Alternately, 

the user may perform a search of all Napster users currently online for any specific 

keyword. However, once the search is complete, the user must scroll down the list of 

enumerated files and other users until he finds the desired file, then right-click, and select 

the download option. Thus, every Napster user, if wishing to participate in the 

downloading and sharing of files, copyrighted or otherwise, must endure a lengthy setup 

process, followed by a search process for the desired file, and ending with a voluntary 

*̂ United States District Court for the Northern District oiCdMormdiA&MRecords, Inc v. Napster, Inc., 
October 2, 2000. http://www.riaa.coiii/pd£'napsterdecision.pdf pg. 5 Section B. 
^̂  United States District Court for the Northern District of California A&MRecords, Inc v. Napster, Inc., 
October 2, 2000. http://www.riaa.com/pdCnapsterdecision.pdf. pg. 6 Section C. 
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selection of that file and the initiation of its dowmload onto their system. Clearly Napster 

qualifies for the first requirement listed for ISPs in Title II of the DMCA. 

Second, Napster claimed that all transmissions of any material, copyrighted or 

otherwise, occurred by an automated technical process, and are not subject to any 

arbitration on the part of Napster. When an individual user initiated a transfer on the 

Napster system, the system examined the line strength and location of both the requesting 

user, and the user with the directory containing the desired file. The service then initiated 

a peer-to-peer, or TCP/IP coimection, between the two users, enabling the transfer of data 

to take place. ̂ ^ As a result, all routing performed by the Napster system between users 

was the result of a completely automated process, and not privy to any input by Napster 

employees. Thus, Napster appears to have qualified under the second requirement listed 

for ISPs in the DMCA. 

In response to the third requirement, Napster claimed that Napster itself did not 

choose the recipients of any mp3 files. The Napster system was designed with the idea of 

user interactivity in mind. The Napster user is responsible for seeking out and initiating 

the download of any mp3 file contained on another user's hard disk. Napster merely 

served as a routing service between the first user and the second user and as a search 

engine that searched the user specified directories for mp3 files. Thus, due to the 

requirement of a user initiating the transfer of an mp3, it is therefore impossible for 

Napster to choose the recipient of any file in any manner. The system simply was not 

designed in that way. Therefore, the third requirement also appeared to be fijlfiUed. 

^̂  United States District Court for the Northern District of CaiifoTma A&M Records, Inc v. Napster, Inc., 
October 2, 2000. http://www.riaa.com/pdfnapsterdecision.pdf pg. 7 Section D. 
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As to the fourth requirement, the Napster system, as stated before, retained no 

copy of any material during transmission of the files, nor did the system retain the file 

upon completion of the transmission. The very definition of a peer-to-peer connection is 

that one user is directly connected to another user without a buffer interface between 

them. As a point of logic, it would make little sense to have a file sharing system where a 

user would be forced to upload a file to the main server in order for another user to 

download that file. Essentially, this is the function that an FTP system performs. 

However, in the case of Napster users actively searching for mp3 files from other users, 

such a buffer system would double all transmission time, causing lengthy delays in file 

transmission. Thus, such a system is simply illogical for Napster to employ. 

The final requirement listed for ISPs in the DMCA is that material not be 

modified from its original form during its transmission. The encryption of mp3s, because 

of the great compression that takes place, causes more sensitive file format encoding than 

is present in a wav file. Therefore, any lack of data, or modification thereof, causes time 

skips in later playback of the music file. Thus, Napster, in its peer-to-peer connectivity 

coding, was conscious to employ the best stability of connection possible under Intemet 

circumstances, thereby preventing any file cormption or modification. Therefore, the file 

is not modified in any way during its transmission from one user to another over the 

Napster system. Thus, Napster appeared to satisfy all five requirements listed in Title II 

of the DMCA.̂ ^ 

Before trial, Napster filed a "motion for summary judgment," in which the 

company presented arguments similar to those previously listed. A "motion for summary 

judgment" is essentially a request that the judge make a pre-trial mling for the party 

^̂  "RIAA V. Napster in Layman's Terms," Dave Dolendi, May 22, 2000. 
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making the request on the grounds that the facts present indicate that no other judgment 

could be logically made. "Motions of summary judgment" are customarily only granted 

when a large number of precedents are present, and such was not the case in the Napster 

case. Thus, the court denied the motion. The RIAA claimed that every Napster user's 

computer was a part of the Napster "system," and thus all stored files on all Napster user 

computers were in violation of the fourth requirement. The RIAA presented arguments 

relying on the DMCA in April of 2000. The RIAA alleged that Napster was in violation 

of a clause in the DMCA which prohibits "sophisticated directories which refer Intemet 

users to selected Intemet sites where software, book, movies, and music can be 

downloaded or transmitted from safe harbor" (DMCA). Despite overwhelming evidence 

to the contrary, on May 3"* of 2000, U.S. District Judge Marilyn Hall Patel mled that 

Napster was not entitled to "safe harbor" under the provisions of the DMCA. On July 26'*' 

of 2000, Patel approved the RIAA's request for a preliminary injunction against Napster, 

preventing them from serving any copyrighted material, and ordering the immediate 

shutdown of all Napster servers. However, the 9* U.S. Circuit Court of Appeals stayed 

the lower court's injunction three days later. 

The Napster Appeal 

The 9* U.S. Circuit Court of Appeals found numerous "substantial questions" in 

the merits and form of Judge Patel's injunction. '̂ Thus, from October of 2000 through 

Febmary of 2001, the 9* Circuit Court of Appeals heard testimony and oral arguments 

for and against Napster. On Febmary 12, 2001, the 9* Circuit Court of Appeals ordered 

^° "The Court Rulings," http://www.geocities.com/kaos0180/courtrulings.html, November 25, 2001. 
'̂ United States Court of Appeals for the Ninth Circuit, A&M Records, Inc v. Napster, Inc., August 2001. 

http://news.findlaw.com/cnn/docs/napster/npstbrfD80801.pdf. pg. 8. 
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Napster to cease allowing users to use its free Internet-based service to share copyrighted 

matenal. A three-judge panel mled to let Napster continue operation, and ordered Judge 

Patel to revise her injunction to be less broad. Thus, Napster's services were ordered to 

cease by Judge Patel, and have remained offline to present day. 

There are many interesting things to note in this case. Specifically, the section of 

the DMCA the RIAA cited as Napster having violated is ambiguous at best. There are 

many such provisions in the DMCA, that if interpreted to any number of ends, could 

conceivably completely do away with Fair Use, as we know it today. Napster appeared to 

have qualified for all provisions of limited liability under Title II of the DMCA, but the 

court mled that all systems which are interconnected via the Napster system are "part of 

the Napster system itself This seems to be a misinterpretation of the facts at hand. 

Because Napster uses a peer-to-peer transmission system, copyrighted filed are never 

even transferred through Napster servers. The only connection between Napster and any 

user is the client software that the user willingly installs on his home pc. The software 

itself makes a list of the files in the specified shared directory, which is then used by 

other users in their searches and downloads. The Napster servers themselves merely serve 

as a chat network whereby users are free to communicate with each other. This presents 

an interesting dilemma in trying to define the scope of such a decision. If the Napster 

servers never come in contact with any copyrighted information or mp3 files, then 

essentially because users on the Napster service communicate with each other about the 

download of copyrighted material, and search each other's systems for said material, 

Napster is officially "Vicariously" liable for copyright infringement. By such logic, large 

^̂  United States Court of Appeals for the Ninth Circuit, A&M Records, Inc v. Napster, Inc., August 2001. 
http://news.findlaw.com/cnn/docs/napster/npstbrfD80801.pdf pg. 8. 
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chat centers which allow direct peer-to-peer file transfer, such as ICQ, Yahoo Chat, and 

America Online, should also be liable for "Vicarious" copyright infringement. The scope 

of the Napster decision does away with the Fair Use shield, which is explicitly provided 

to ISPs and chat networks in the DMCA. 

It is also important to take into consideration the profit motivations of the RIAA 

that are expressed throughout the course of the Napster case. The RIAA presented two 

primary concerns in regard to the financial harm it had suffered due to Napster's services. 

First, the RIAA asserted that the free distribution of mp3s had hurt overall music sales 

Dr. E. Deborah Jay, an expert who worked for the RIAA during the trial, "conducted a 

survey (the "Jay Report") using a random sample of college and university students to 

track their reasons for using Napster and the impact Napster had on their music 

purchases." Given that younger adults between the ages of 13 and 25 are the primary 

market for the music industry, the RIAA attempted to gather an estimate of how much 

money it had lost due to mp3 trading. Although the report appeared to show a general 

decline in purchases of music among college students, the report interpreted data in an 

extremely biased way, not accounting for economic or other outside factors that could 

possibly affect overall music sales. It does not automatically follow that because one 

factor is present, i.e. a college student states that he is less inclined to buy music, that the 

one factor is the only factor, or, that the factor is present in all other instances where the 

same result, lower music sales, occurs. This is an error of inductive logic and shows the 

blind focus of the RIAA on proving a loss of profits due directly to Napster's services. In 

^̂  United States District Court for the Northern District of California .A&MRecords, Inc v. Napster, Inc. 
October 2, 2000. http://www.riaa.coni/pdfnapsterdecision.pdf. pg. 17. 
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this particular case, the district court found that the Jay Report dealt with such a small 

segment of the Napster population that it did not constitute direct irreparable harm. 

However, the RIAA also submitted a report done by Michael Fine that also 

showed an apparent "loss of'album' sales within college markets," which the court did 

accept as evidence of irreparable harm.̂ '* The nature of the reports done by groups and 

individuals associated with the RIAA to show profit losses, as well as the number of 

different reports focused on the same goal, seems to illustrate the obsession of the RIAA 

with showing Napster's direct effect on album sales amongst college student without 

regard for any other contributing factors. This is a perfect example of the efforts of 

corporate America to bestow blame of loss of profits on individuals or targeted groups, 

and to enforce that blame through copyright law infiingement lawsuits. 

Lastly, one of the main considerations by various presiding judges in the Napster 

case was the thousands of musicians who willingly and knowingly allowed their music to 

be downloaded and shared via the Napster system in order to further their respective 

careers and reach greater numbers of listeners. Basically, if viewed in this manner, 

Napster's greatest and primary use is for the distribution and dissemination of 

copyrighted material with the authorization of lesser-known musicians, which presents a 

"substantial non-infnnging use." 

^̂  United States District Court for the Northern District of CalifoTma A&M Records, Inc v. Napster, Inc., 
October 2, 2000. http://www.riaa.com/pdfi'iiapsterdecision.pdf. pg. 18. 
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The Sony Betamax Case 

The idea of "substantial non-infringing use" dates back to the decision of the 1984 

case of Sony Corporation of America v. Universal City Studios, Inc.^^ In this historical 

case, the issue at hand was the advent and sale of Video Cassette Recorders (VTRs) by 

the Sony Corporation. Universal City Studios alleged that VTRs were being used in a 

domestic capacity by individuals to record the studio's programs, which were aired on 

public television stations. In some cases, respondents claimed that recordings made with 

VTRs were being traded and openly distributed amongst private individuals, and sought 

compensatory monetary relief from the Sony Corporation for "Contributory" copyright 

infiingement. The court decided that the home use of VTRs to record publicly aired 

broadcasts was not a violation of copyright law. Soon after, an appeals court reversed the 

original mling, stating that home recordings did constitute copyright infringement, and 

Sony was liable for "Contributory" copyright infiingement." However, this mling was 

brought before the 9* Circuit Court of Appeals via a writ of certiorari. A writ of certiorari 

is the most common method by which cases get to the Supreme Court level in the United 

States. It is an order from the Supreme Court for a case to be taken up from a lower court 

for the Supreme Court to hear all, or part, of the case.^^ The 9* Circuit Court of Appeals 

mled that the home recordings did not constitute copyright infringement, and that Sony 

Corporation could not be held liable for the possible copyright violations of customers 

with whom Sony only had point-of-sale contact. Further, the court mled that "the sale of 

copying equipment, like the sale of other articles of commerce, does not constitute 

^̂  Sony Corporation of America et al v. Universal City Studios, Inc., et al, 1984. 
http://www.hrrc.org/html/l)etamax.htinl. 
^^ "Certiorari," http://www.techlawjoumal.com/glossary/legaI/certiorari.htm 
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contributory infringement if the product is widely used for legitimate, unobjectionable 

purposes, or indeed is merely capable of substantial non-infringing use."^^ 

Napster presented arguments based on the 1984 Betamax case during numerous 

stages of its own trial process, drawing parallels between the "substantial non-infiinging 

use" of its owm services and those of the Betamax. Various noted musical artists 

announced their support of Napster both during and after the case. These included various 

recording producers as well as artists such as Fred Durst from a group called Limp Bizkit 

who stated: "We believe that the Intemet and Napster should not be ignored by the music 

industry as tools to promote awareness for bands and market music."^^ It seems logical 

that if the Betamax VTR was agreed to provide a greater non-infringing service than that 

which could be suspected as copyright infiinging, then surely Napster provided only a 

greater service of such manner to a greater audience. Still, it is interesting to note that this 

decision is merely the stepping-stone to fiiture decisions, and also is not an isolated 

incident in the dissolving of Fair Use defenses in modem judicial and congressional 

actions. 

^̂  Sony Corporation of America et al v. Universal City Studios, Inc., et al, 1984. 
http://www.hrrc.org/html/betamax.html. 
*̂ Quote taken from rotating content provided on http://www.napster.com. 
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CHAPTER III 

DECLINE OF FAIR USE IN THE FILM INDUSTRY: DIGITAL VIDEO 

ENCRYPTION 

Facts of MPAA & DVD-CCA v. 2600.com 

The gradual decline of the Fair Use defense in copyright law cases encompasses 

the video entertainment industry as fully and completely as the music industry. Video 

copying for home use or distribution amongst a select few individuals has always been a 

point of copyright contention, as shown in previous statements involving the Betamax 

case and The Board of Cooperative Educational Services. This particular field of 

copyright law infringement exploded in 2000 with the widespread popularity of Digital 

Versatile Disk players. As previously stated. Digital Versatile Disks (DVDs) make use of 

Mpeg Layer 2 encoding. Starting in 1999, DVDs were encoded using a Content 

Scrambling System (CSS), which prevented unauthorized viewing and editing of the 

material contained on the disks without the proper decryption hardware. It is important to 

note that CSS is not copyright protection software, but simply prevents a DVD from 

being played in different regions of the world. Once the CSS is set on a DVD player for a 

certain region of the world, that DVD drive cannot access disks that are only for other 

regions of the world. Essentially this is to increase the profit margins of DVD production 

houses by preventing consumers from buying DVDs in less substantial markets overseas 

and having them shipped to their homes. However, no software was generated for the 

Linux platform for reading the CSS on a DVD, forcing independent programmers in 

several nations to work together at developing a program for reading DVD content. 
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The effort to develop this software was headed up by the Linux Video Project, or 

LiViD (Linux Video & DVD).^' According to inside sources at LiViD, in mid-September 

of 1999, a group called Drink or Die (DoD), managed to get a CSS de-scrambling code to 

work. An individual called the Master of Reverse Engineering (MoRE), was also working 

on the solution in Germany at the time. On September 22"** of 1999, DoD released 

"SpeedRipper 1.0," a Windows based application that could read a DVD. At this time, 

LiViD became aware of the emerging DVD decryption methods and the cracking of CSS. 

On October 6*, 2000, LiViD released a program called "DeCSS l i b " for Windows and 

Linux. By late November of the same year, some of the larger media groups begin to pick 

up on the DeCSS program and the implications in the free distribution of DVDs around 

the world that it presents. On November 9*, Jon Johansen, author of DeCSS, removed all 

information and links related to DeCSS from the web in response to a legal letter he 

received on November 8***. 

On December 28*, 2000, the Digital Versatile Disk Copy Control Association 

(DVD-CCA) filed a lawsuit in a California court of law against every individual around 

the world who had published information regarding the decryption of CSS or the use of 

DeCSS. The DVD-CCA alleged that the distribution of DeCSS constituted the 

distribution of a "device" specifically designed for the circumvention of DVD copyright 

protection, and alleging that the reverse engineering used to constmct DeCSS constituted 

an "unlawful use of proprietary CSS information" which was obtained by "hacking.'"*" 

However, interestingly enough, forty-eight hours before filing its lawsuit, the DVD-CCA 

issued emails to all of the named defendants informing them of the actions it would be 

'^ "DeCSS Timeline," http://www.wwcn.org/~grit/firee/decss-timeline.htnil. 
°̂ DVD-CCA V. 2600.com. Superior Court of the State of California, County of Santa Clara. December 29, 

1999. Sections 25-27. http://www.efiF.org/IP/Video/DVDCCA_case/19991224-tro-pi-hoy-decl.html. 
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taking against them. Due to a mess up, or oversight, in the emailing of the named 

defendants, the email tag of CC (Carbon-Copy) was used to send all of the emails, and 

not BCC (Blank Carbon Copy). When CC is used to send an email to more than one 

individual, the email addresses of all recipients of the email are visible. Thus, all 

individuals who were to be named in the filing of a Temporary Restraining Order (TRO) 

by DVD-CCA were able to contact each other and muster an incredible defense in only a 

matter of hours. Popular online news sources such as wired.com and cnet.com posted 

issues on their websites regarding the court proceedings, and the Electronic Frontier 

Foundation (EFF) rallied to support the named defendants in court. As a resuh, on 

December 30* of 1999, the TRO request filed by DVD-CCA was denied. '̂ On January 

19 , 2000, the source code for DeCSS was printed in a hardcopy publication of the court 

proceedings, and was immediately scanned and posted on Intemet websites all over the 

globe. Meanwhile, on January 17* of 2000, the Motion Picture Association of America 

(MPAA) filed suit against 2600.com for hosting a list of links to the DeCSS program and 

information regarding its usage. As a result, on January 21^ of 2000, the court issued a 

preliminary injunction against website operators hosting the DeCSS program. On January 

24*, 2000, Jon Johansen was arrested and held for questioning. After heated months of 

debate and arbitration, the Judge Lewis A. Kaplan reached a verdict in the case of MPAA 

V. 2600.com on August 17, 2000.'*^ Kaplan ordered the remaining defendants in the case 

to cease posting and trafficking of any DeCSS software, source code, and literature. 

2600.com et al were ordered to pay financial damages to the MPAA as well as DVD-

CCA. The court mled that, in its opinion, DeCSS was designed with the specific purpose 

'̂ "News in 199-2000,"OpenDVD.org, http://www.opendvd.org 
^̂  "Final Judgement: Universal City Studios et al. v. Reimerdes et al. " 
http://eon.law.harvard.edu/openlaw/DSVD/NY/finlajudgementhtnil 
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in mind of circumventing the CSS copyright protection embedded in DVDs. Further, the 

court mled that DeCSS had limited commercial use and value, and that its distribution 

and production was in direct violation of the DMCA. 

Appeal of2600.com & DVD-CCA v. Bunner 

The EFF proceeded to appeal the decision to the 2"** Circuit Court of Appeals on 

January 19*, of 2001. The appeal was heard on May I"*, 2001 in the 2"'' Circuit Court of 

Appeals, but a decision has yet to be reached. However, in a similar case of DVD-CCA v. 

Bunner, which involved a long list of unnamed individuals named in a lawsuit by DVD-

CCA for publishing links to, and information about, DeCSS, a previous decision was 

reversed on November 1 ,̂ 2001. The court held that the DeCSS code itself is "pure 

speech" and that it cannot be subjected to "prior restraint." The court also held that the 

"DVD-CCA's statutory right to protect its economically valuable trade secret is not an 

interest that is 'more fundamental' than the First Amendment right to freedom of speech 

or even on equal footing with the national security interests and other vial governmental 

interests that have previously been found insufficient to justify a prior restraint." In 

short, the court found that the interests of Free Speech outweighed the financial interests 

of DVD-CCA and the MPAA. 

Although this is a monumental breakthrough in copyright law, it still does not 

give any weight to Fair Use. The DMCA specifically states in section 1201(f) that reverse 

engineering of copy-protection encryption systems is legal for reasons of 

"interoperability" between computer systems. Therefore, it would seem that the decision 

^̂  "Buimer Wins Reversal of California Trade Secret Injunction, Nov. 1, 2001," 
http://eon.law.harvard.edu/openlaw/dvd/. 
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against DeCSS and 2600.com goes directly against the statements of the DMCA. Clearly, 

the DMCA is being interpreted by corporate America for its own ends, and Fair Use 

doesn't even seem to be in the picture anymore. The free creation and distribution of 

software to ensure cross-platform connectivity is at the heart of all computer progress of 

the 20 and 21 centuries. To restrict such personal freedoms and speech is to directly 

inhibit the progress of major societies as a whole simply for the security of a software 

encryption program that does not prevent DVD duplication of copyrighted material, but 

simply increases an American base company's profit margins by eliminating overseas 

competition. The motions and lawsuits filed by the MPAA and DVD-CCA are 

transparently efforts to keep third party DVD playback software and encryption/ 

decryption methods out of the market. By doing so, both entities increase their monopoly 

over the field of digital video development. 

In the analysis of the MPAA v. 2600.com case it is also necessary to examine the 

profit motives of the MPAA which are alluded to earlier. On Febmary 14, 2000 Jack 

Velenti, president of the MPAA, participated in an interview with Damien Cave from 

Salon.com.'*^ In this interview, Mr. Valenti stated that the "principal occupation [of the 

MPAA] is to make sure that American movies move freely and unhobbled around the 

worid."'*^ This cryptic comment can be examined from two different perspectives. First, 

the statement could be taken to mean that Valenti is claiming the MPAA allows 

American films to be distributed to other countries freely and without hindrance. 

However, due to CSS, the DVD-CCA, which works together with the MPAA, expressly 

'^ "Studio Technician." February 14, 2000. Salon.com. 
http://www.salon.com/tech/view/2000/02/14/valenti/index.html. 
''̂  "Studio Technician." February 14, 2000. Salon.com. 
http://www.salon.com/tech/view/2000/02/14/valenti/index.html. Pg. 2. 
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increases the difficulty of viewing American films on foreign DVD players since those 

DVD players have to be equipped with the proper CSS codes to view the films. 

Therefore, what really occurs, is those DVDs specially made for various countries can be 

freely distributed into those countries, and not between them. This leads to the second 

interpretation of Valenti's remark, which is the MPAA helps American films get 

distributed to other countries freely, but does not allow those distributions to come back 

to America. This is the central point of CSS; to restrict playback of DVDs sold in one 

country to DVD players made for that country. In no way does this seem to be a 

protection of copyright in that the DVDs are already purchased by individuals but then 

restricted as to which players they are viewable on. This is profit control. Valenti further 

illustrates his desire to control the profits of the DVD market in an answer to a later 

question in the interview where he states: "We want to use the Intemet. Hundreds of 

millions of dollars have been invested by the movie companies, by the broadcasters, by 

other companies, by sports ~ by everybody ~ who believe the Intemet has the greatest 

work potential in the memory of man. This is an extraordinary new delivery system. And 

we certainly want to take advantage of it. But there has to be some assumed mles of the 

game, otherwise everything you have can be pilfered."''̂  It is clear from this statement 

that Valenti does not object to using the Intemet for DVD sales, he simply wants to be 

able to control the market much as the MPAA does through the use of CSS. Imagine an 

Intemet where individuals can only gain access to sites with certain computers with the 

proper country codes. This is the central motivation of the DVD-CCA and the MPAA. 

"̂  "Studio Technician." February 14, 2000. Salon.com. 
http://www.salon.com/tech/view/2000/02/14/valenti/index.html. Pg. 3. 
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Already there are many groups in the private sector working collectively over the 

Intemet on numerous more efficient forms of video and audio compression. Some of the 

more recent advancements in this field include DivX and Mpeg Layer 4 compression. 

Mpeg Layer 4 is often referenced as ASF format amongst movie pirating circles and is 

merely a higher version of its Mpeg Layer 2 counterpart. The compression of Mpeg 

Layer 4 and DivX formats allow the individual to manipulate the file size and quality of 

the compression. With the proper settings in place, DivX and Mpeg-4 compression can fit 

a DVD film onto a standard CD-ROM with little to no apparent quality loss. The 

furthering of such advancements in compression formats is under the direct attack of 

organizations such as the MPAA and DVD-CCA under the behest of "trade secret 

violation" and "copyright infiingement." The DMCA, originally designed to protect those 

very entities that develop such emerging technologies, has tumed into a weapon of 

corporate attack with no Fair Use in sight. 
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CHAPTER IV 

CONCLUSIONS ON THE CURRENT STATUS OF THE FAIR USE 

DOCTRINE IN DIGITAL DOMAINS 

In the recent case decisions involving or mentioning the Fair Use Doctrine, it is 

concluded that the defense of Fair Use in a court of law against suits brought on the 

grounds of various forms of copyright infiingement, including "contributory" and 

"vicarious" copyright infiingement, is not substantial enough to outweigh the private 

interests of profit maximization and trade secrets. In cases such as RIAA v. Napster, it is 

clear that even the provisions provided in the DMCA do not hold ground against large 

interest groups with substantial financial and political influence. In this particular case, 

Napster clearly showed that it met all requirements enumerated in the DMCA's Title II 

provisions for limited liability for ISPs. However, despite overwhelming evidence of Fair 

Use, as well as arguments of precedent from the Sony Betamax decision and 

demonstration of "substantial non-infiinging use," the case was decided in favor of the 

RIAA. The implications of such an abandonment of precedent and intention of law reach 

irmumerable realms of digital uncertainty. It has previously been discussed and illustrated 

how the mling of the court in the Napster decision could open the floodgates for future 

mlings against industries and corporations not currently thought to be "copyright 

infringement" devices. If any user's computer that is connected to a network of other 

users and allows the transfer of copyrighted material between those users is considered to 

be part of that host system, then thousands of networks, indeed perhaps the Intemet itself, 

are in violation of the DMCA. The ramifications of such a disturbingly overbroad 

application of the decision in the Napster case have caused great fervor in the digital 
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community. At a time when COM stocks are plummeting in value, and the market as a 

whole is on shaky ground, it is interesting to note how wantingly and willingly the 

American judicial system can turn its proverbial back on the average chat user, computer 

programmer, and music listener 

Further, it is also interesting to note how these decisions are unaffected by the 

obvious lack of balance between the deprivation of rights of the American public and the 

private interests of corporations. In the DVD- v. Bunner case, at least the issue of personal 

freedoms is addressed. The original district court mling took into account the violation of 

1 Amendment rights to free speech and association when it rendered its decision in the 

case. Further, the 2° Circuit Court of Appeals extended that decision to encompass 

DeCSS itself, and recognize the ridiculous nature of the MPAA v. 2600.com case. The 2"'' 

Circuit Court of Appeals drew special attention to its disappointment in the lower court 

decisions that show a complete lack of regard for 1̂  Amendment rights when viewed in 

contest with private interests of the DVD-CCA. Any individual who understands 

computer programming or DVD technology can understand how CSS is not, in any way, 

a form of copyright protection. It is surprising that a United States Court of Law could 

fail to make this realization upon the reading of the facts presented in the case and let the 

trial get any further than a summary judgment. Once the case entered into the trial phase, 

it is surprising to note that the California district court could grant any weight to the 

DVD-CCA's claims of "hacking" and theft of "trade secrets." The process of reverse 

engineering has long been established as a valid and necessary method of scientific 

research. Besides the strictly logical necessity for reverse engineering techniques, the 

DMCA specifically allows them under U.S. law. It is also worthy of noting that all 
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conversation which took place on the LiViD newsgroup and message board was a direct 

transcript and history of progress made in cracking CSS and the production of DeCSS. 

No information was taken from "confidential files" owned or retained by the DVD-CCA, 

and all progress and success in the decryption of DVDs via DeCSS was obtained and 

performed via a network of individuals on their own merits. If the simple process of 

discovery and new iimovation on different system platforms is to be mled against in a 

U.S. court of law, it does not leave much room for advancement or freedom of speech in 

the digital domains of the modem era. 

It is therefore concluded that copyright law in the digital era has been cormpted 

from its benign original form into a mechanism, which has little room for Fair Use and is 

used as a weapon of intimidation against creative developers in the music, film, and 

Intemet industries. Recent progress in the legislative bodies of the United States of 

America, and in the common law created by the courts of that same nation, present a 

direct abandoimient of the Fair Use Doctrine and a blatant disregard for individual 

freedoms. There is a clear and concerted effort to protect the interests of corporations 

over those of the individual when it comes to digital domains, and this protection is 

evident from Intemet registration and publication, to digital music, and on to digital video 

systems. Immediate action should be taken to remedy inadequate legal decisions in the 

American court system, and the right of free speech and the right to Fair Use of existing 

material must be preserved in order to sustain the economic and social growth that this 

nation is founded upon. The United States of America has long prided itself on the 

protection and representation of the common man. The common man is under attack in 
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the digital domains of the 21^ century, and the United States must re-evaluate its stances 

on copyright legislation, and not leave the common man out in the corporate cold. 
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