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Barriers to employment, transportation, public accommodations, public
services, and telecommunications haveimposed staggering economic and

social costs on American society and have undermined our well-intentioned
efforts to educate, rehabilitate, and employ individuals with disab~lities. By
breaking down these barriers, the Americans with Disabilities Act will
enable society to benefit from the skills and talents of individuals with
disabilities, will allow us all to gain from their increased purchasing power

and ability to use it, and will lead to fuller, more productive lives for all
Americans.

The Americans with Disabilities Act gives civil rights protections to
individuals with disabilities similar to those provided to individuals on the
basis of race, color, sex, national origin, age, and religion. It guarantees
equal opportunity for individuals with disabilities in public accommoda-
tions, employment, transportation, State and local government services, and
telecommunications.

Fair, swift; and effective enforcement of this landmark civil rights
legislation is a high priority of the Federal Government. This booklet is
designed to provide answers to some of the most often asked questions
about the new law.

This publication was printed with the generous support of the
National Institute on Disability and Rehabilitation Research
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Employment.
Q. What employers are covered by title I of the ADA, and when is

the coverage ef(e~tive?

A. The title I employment provisions apply to private employers, State
and local governments, employment agencies, and labor unions.
Employers with 25 or more employees are covered as of July 26,
1992. Employers with 15 or.more employees will be covered two
years later, beginning July 26, 1994.

Q. What practices and activities are covered by the employment
nondiscrimination requirements?

A. The ADA prohibits discrimination in all employment practices,
including job application procedures, hiring, firing, advancement,
compensation, training, and other terms, conditions, and privileges of
employment. It applies to recruitment, advertising, tenure, layoff,
leave, fringe benefits, and all other employment-related activities.

Q. Who is protected from employment discrimination?

A. Employment discrimination is prohibited against "qualified individu-
als with disabilities." This includes applicants for employment and
employees. An individual is considered to have a "disability" if s/he
has a physical or mental impairment that substantially limits one or
more major life activities, has a record of such an impairment, or is
regarded as having such an impairment. Persons discriminated
against because they have a known association or relationship with an
individual with a disability also are protected.

The first part of the definition makes clear that the ADA applies to
persons who have impairments and that these must substantially limit
major life activities such as seeing, hearing, speaking, walking,
breathing, performing manual tasks, learning, caring for oneself, and
working. An individual with epilepsy, paralysis, HIV infection,
AIDS, a substantial hearing or visual impairment, mental retardation,

or a specific learning disability is covered.but an individual with a
minor, nonchronic condition of short duration, such as a sprain,
broken limb, or the flu, generally would not be covered.

The second part of the definition protecting individuals with a record
of a disability would cover, for example, a person who has recovered
from cancer or mental illness.

The third part of the definition protects individuals who are regarded
as having a substantially limiting impairment, even though they rnay :
not have such an impairment. For example, this provision would
protect a qualified individual with a severe facial disfigurement from
being denied employment because an employer feared the "negative
reactions" of customers or co-workers.

Q. Who is a "qualified individual with a disability"?

A. A qualified individual with a disability is a person who meets legiti-
mate skill, experience, education, or other requirements of an
employment position that s/he holds or seeks, and who can perform
the "essential functions" of the position with or without reasonable
accommodation. Requiring the ability to perform "essential" func-
tions assures that an individual with a disability will not be considered
unqualified simply because of inability to perform marginal or inci-
dental job functions. If the individual is qualified to perform essential
job functions except for limitations caused by a disability, the em-
ployer must consider whether the individual could perform these
functions with a reasonable accommodation. If a written job descrip-
tion has been prepared in advance of advertising or interviewing
applicants for a job, this will be considered as evidence, although not
conclusive evidence, of the essential functions of the job.

Q. Does an employer have to give preference to a qualified applicant
with a disability over other applicants?

A. No. An employer is free to select the most qualified applicant avail-
able and to make decisions based on reasons unrelated to a disability.
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· For example, suppose two persons apply for a job as a typist and an
essential functionof thejob is to type 75 words per minute accurately.
One applicant, an individual with a disability, who is provided with a
reasonable accommodation for a typing test, types 50 words per minute;
the other applicant who has no disability accurately types 75 words per
minute. The employer can hire the applicant with the higher typing
speed, if typing speed is needed for successful performance of the job.

Q. What limitations does the ADA impose on medical examinations
and inquiries about disability?

A. An employer may not ask or require a job applicant to take a medical
examination before making ajob offer. It cannot make any pre-
employment inquiry about a disability or the nature or severity of a
disability. An employer may, however, ask questions about the ability
to perform specific job functions and may, with certain limitations,
ask an individual with a disability to describe or demonstrate how s/he
would perform these functions.

An employer may condition a job offer on the satisfactory result of a
post-offer medical examination or medical inquiry if this is required
of all entering employees in the same job category. A post-offer
examination or inquiry does not have to be job-related and consistent
with business necessity.

However, if an individual is not hired because a post-offer medical
examination or inquiry reveals a disability, the reason(s) for not hiring
must be job-related and consistent with business necessity. The
employer also must show that no reasonable accommodation was
available that would enable the individual to perform the essential job
functions, or that accommodation would impose an undue hardship.
A post-offer medical examination may disqualify an individual if the
employer can demonstrate that the individual would pose a "direct
threat" in the workplace (i.e., a significant risk of substantial harm to
the health or safety of the individual or others) that cannot be elimi-
nated or reduced below the "direct threat" level through reasonable
accollJJiiiilrlation. Such a disqualification is job-related and consistent
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with business necessity. A post-offer medical examination may not
disqualify an individual with a disability who is currently able to
perform essential job functions because of speculation that the disabil-
ity may cause a risk of future injury.

After a person starts work, a medical examination or inquiry of an
employee must be job-related and consistent with business necessity.
Employers may conduct employee medical examinations where there
is evidence of a job performance or safety problem, examinations
required by other Federal laws, examinations to determine current
"fitness" to perform a particular job, and voluntary examinations that
are part of employee health programs.

Information from all medical examinations and inquiries must be kept
apart from general personnel files as a separate, confidential medical
record, available only under limited conditions.

Tests for illegal use of drugs are not medical examinations under the
ADA and are not subject to the restrictions of such examinations.

Q. When can an employer ask an applicant to "self.identify" as
having a disability?

A. Federal contractors and subcontractors who are covered by the affir-
mative action requirements of section 503 of the Rehabilitation Act of
1973 may invite individuals with disabilities to identify themselves on
a job application form or by other pre-employment inquiry, to satisfy
the section 503 affirmative action requirements. Employers who
request such information must observe section 503 requirements
regarding the manner in which such information is requested and
used, and the procedures for maintaining such information as a sepa-
rate, confidential record, apart from regular personnel records.

A pre-employment inquiry about a disability is allowed if required by
another Federal law or regulation such as those applicable to disabled
veterans and veterans of the Vietnam era. Pre-employment inquiries
about disabilities may be necessary under such laws to i~y appli-

4



cants or clients with disabilities in order to provide them with required
special services.

Q. Does the ADA require employers to develop written job
descriptions? .

A. No. The ADA does not require employers to develop or maintain job
descriptions. However, a written job description that is prepared
before advertising or interviewing applicants for a job will be consid-
ered as evidence along with other relevant factors. If an employer
uses job descriptions, they should be reviewed to make sure they
accurately reflect the actual functions of a job. A job description will
be most helpful if it focuses on the results or outcome of a job func-
tion, not solely on the way it customarily is performed, A reasonable
accommodation may enable a person with a disability to accomplish a
job function in a manner that is different from the wayan employee
who is not disabled may accomplish the same function.

Q. What is "reasonable accommodation"?

A. Reasonable accommodation is any modification or adjustment to a job
or the work environment that will enable a qualified applicant or
employee with a disability to participate in the application process or
to perform essential job functions. Reasonable accommodation also
includes adjustments to assure that a qualified individual with a
disability has rights and privileges in employment equal to those of
employees without disabilities.

Q. What are some of the accommodations applicants and employees
may need?

A. Examples of reasonable accommodation include making existing
facilities used by employees readily accessible to and usable by an
individual with a disability; restructuring a job; modifying work
schedules; acquiring or modifying equipment; providing qualified
readers or interpreters; or appropriately modifying examinations,
training, or other programs. Reasonable accommodation also may
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include reassigninga.currentemployeeto a vacant position for which .
the individual is qualified, if the person is unable to do the original
job because of a disability even with an accommodation. However,
there is no obligation to find a position for an applicant who is not
qualified for the position sought. Employers are not required to lower
quality or quantity standards as an accommodation; nor are they
obligated to provide personal use items such as glasses or hearing
aids.

The decision as to the appropriate accommodation must be based on
the particular facts of each case. In selecting the particular type of
reasonable accommodation to provide, the principal test is that of
effectiveness, i.e., whether the accommodation will provide an oppor-
tunity for a person with a disability to achieve the same level of
performance and to enjoy benefits equal to those of an average,
similarly situated person without a disability. However, the accommo-
dation does not have to ensure equal results or provide exactly the same
benefits.

Q. When is an employer required to make a reasonable
accommodation?

A. An employer is only required to accommodate a "known" disability of
a qualified applicant or employee. The requirement generally will be
triggered by a request from an individual with a disability, who
frequently will be able to suggest an appropriate accommodation.
Accommodations must be made on an individual basis, because the
nature and extent of a disabling condition and the requirements of a
job will vary in each case. If the individual does not request an
accommodation, the employer is not obligated to provide one except
where an individual's known disability impairs his/her ability to know
of, or effectively communicate a need for, an accommodation that is
obvious to the employer. If a person with a disability requests, but
cannot suggest, an appropriate accommodation, the employer and the
individual should work together to identify one. There are also many
public and private resources that can provide assistance without cost.
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Q. What are the limitations on the obligation to make a reasonable
accommodation?

A. The individual with a disability requiring the accommodation must be
otherwise qualified, and the disability must be known to the employer.
In addition, an employer is not required to make an accommodation if
it would impose an "undue hardship" on the operation of the
employer's business. "Undue hardship" is defined as an "action
requiring significant difficulty or expense" when considered in light
of a number of factors. These factors include the nature and cost of
the accommodation in relation to the size, resources, nature, and
structure of the employer's operation. Undue hardship is determined
on a case-by-case basis. Where the facility making the accommoda-
tion is part of a larger entity, the structure and overall resources of the
larger organization would be considered, as welt as the financial and
administrative relationship of the facility to the larger organization.
In general, a larger employer with greater resources would be ex-
pected to make accommodations requiring greater effort or expense
than would be required of a smaller employer with fewer resources.

If a particular accommodation would be an undue hardship, the
employer must try to identify another accommodation that will not
pose such a hardship. Also, if the cost of an accommodation would
impose an undue hardship on the employer, the individual with a disabil-
ity should be given the option of paying that portion of the cost which
would constitute an undue hardship or providing the accommodation.

Q. Must an employer modify existing facilities to make them
accessible?

A. The employer's obligation under title I is to provide access for an
individual applicant to participate in the job application process, and
for an individual employee with a disability to perform the essential
functions of his/her job, including access to a building, to the work
site, to needed equipment, and to all facilities used by employees. For
example, if an employee lounge is located in a place inaccessible to an
emolozse using a wheelchair, the lounge might be modified or relo-
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cated, or comparable facilities might be provided in a location that
would enable the individual to take a break with co-workers. The
employer must provide such access unless it would cause an undue
hardship.

Under title I, an employer is not required to make its existing facilities
accessible until a particular applicant or employee with a particular
disability needs an accommodation, and then the modifications should
meet that individual's work needs. However, employers should
consider initiating changes that will provide general accessibility,
particularly for job applicants, since it is likely that people with
disabilities will be applying for jobs. The employer does not have to
make changes to provide access in places or facilities that will not be
used by that individual for employment-related activities or benefits.

Q. Can an employer be required to reallocate an essential function of
ajob to another employee as a reasonable accommodation?

A. No. An employer is not required to reallocate essential functions of a
job as a reasonable accommodation.

Q. Can an employer be required to modify, adjust, or make other
reasonable accommodations in the way a test is given to a quali-
fied applicant or employee with a disability?

A. Yes. Accommodations may be needed to assure that tests or examina-
tions measure the actual ability of an individual to perform job
functions rather than reflect limitations caused by the disability. Tests
should be given to people who have sensory, speaking, or manual
impairments in a format that does not require the use of the impaired
skill, unless it is a job-related skill that the test is designed to measure.

Q. Can an employer maintain existing production/performance
standards for an employee with a disability?

A. An employer can hold employees with disabilities to the same stan-
dards of production/performance as other similarly si~ employees
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without disabilities for performing essential job functions, with or
without reasonable accommodation. An employer also can hold
employees with disabilities to the same standards of productionl
performance as other employees regarding marginal functions unless
the disability affects the person's ability to perform those marginal
functions. ITthe ability to perform marginal functions is affected by
the disability, the employer must provide some type of reasonable
accommodation such as job restructuring but may not exclude an
individual with a disability who is satisfactorily performing a job's
essential functions.

Q. Can an employer establish specific attendance and leave policies'!

A. An employer can establish attendance and leave policies that are
uniformly applied to all employees, regardless of disability, but may
not refuse leave needed by an employee with a disability if other
employees get such leave. An employer also may be required to make
adjustments in leave policy as a reasonable accommodation. The
employer is not obligated to provide additional paid leave, but accom-
modations may include leave flexibility and unpaid leave.

A uniformly applied leave policy does not violate the ADA because it
has a more severe effect on an individual because of his/her disability.
However, if an individual with a disability requests a modification of
such a policy as a reasonable accommodation, an employer may be
required to provide it, unless it would impose an undue hardship.

Q. Can an employer consider health and safety when deciding whether
to hire an applicant or retain an employee with a disability'!

A. Yes. The ADA permits employers to establish qualification standards
that will exclude individuals who pose a direct threat - i.e., a signifi-
cant risk of substantial harm - to the health or safety of the individual
or of others, if that risk cannot be eliminated or reduced below the
level of a "direct threat" by reasonable accommodation. However, an
employer may not simply assume that a threat exists; the employer
must establish through objective, medically supportable methods that
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there is significant risk that substantial harm could occur in the work-
place. By requiring employers to make individualized judgments
based on reliable medical or other objective evidence rather than on
generalizations, ignorance, fear, patronizing attitudes, or stereotypes,
the ADA recognizes the need to balance the interests of people with
disabilities against the legitimate interests of employers in maintaining
a safe workplace.

Q. Are applicants or employees who are currently illegally using
drugs covered by the ADA'!

A. No. Individuals who currently engage in the illegal use of drugs are
specifically excluded from the definition of a "qualified individual
with a disability" protected by the ADA when the employer takes
action on the basis of their drug use.

Q. Is testing for the illegal use of drugs permissible under the ADA'!

A. Yes. A test for the illegal use of drugs is not considered a medical
examination under the ADA; therefore, employers may conduct such
testing of applicants or employees and make employment decisions
based on the results. The ADA does not encourage, prohibit, or
authorize drug tests.

If the results of a drug test reveal the presence of a lawfully prescribed
drug or other medical information, such information must be treated
as a confidential medical record.

Q. Are alcoholics covered by the ADA'!

A. Yes. While a current illegal user of drugs is not protected by the
ADA ifan employer acts on the basis of such use, a person who
currently uses alcohol is not automatically denied protection. An
alcoholic is a person with a disability and is protected by the ADA if
s/he is qualified to perform the essential functions of the job. An
employer may be required to provide an accommodation to an alco-
holic. However, an employer can discipline, discharge or deny
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employment to an alcoholic whose use of alcohol adversely affects
job performance or conduct. An employer also may prohibit the use
of alcohol in the workplace and can require that employees norbe .
under the influence of alcohol.

Q. Does the ADA override Federal and State health and safety laws?
.' ", . .

A. The AI?A does not override health and safety requirements estab-
lished under other Federal laws even if a standard adversely affects
the employment of an individual with a disability. If a standard is
required by another Federal law, an employer must comply with it and
does not have to show that the standard is job related and consistent
with business necessity. For example,employers must conform to
health and safety requirements of the U.S. Occupational Safety and
Health Administration. However, an employer still has the obligation
under the ADA to consider whether there is a reasonable accommoda-
tion, consistent with the standards of other Federal laws, that will
prevent exclusion of qualified individuals with disabilities who can
perform jobs without violating the standards of those laws. If an
employer can comply with both the ADA and another Federal law,
then the employer must do so.

The ADA does not override State or local laws designed to protect
public health and safety, except where such laws conflict with the
ADA requirements. If there is a State or local law that would exclude
an individual with a disability from a particular job or profession
because of a health or safety risk, the employer still must assess
whether a particular individual would pose a "direct threat" to health
or safety under the ADA standard. If such a "direct threat" exists, the
employer must consider whether it could be eliminated or reduced
below the level of a "direct threat" by reasonable accommodation. An
employer cannot rely on a State or local law that conflicts with ADA
requirements as a defense to a charge of discrimination.

Q. How does the ADA affect workers' compensation programs?

A. Only' ia,iured workers who meet the ADA's definition of an "indi-
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vidual with a disability" will be considered disabled under the ADA,
regardless of whether they satisfy criteria for receiving benefits under
workers' compensation or other disability laws. A worker also must
be "qualified" (with or without reasonable accommodation) to be
protected by the ADA. Work-related injuries do not always cause
physical or mental impairments severe enough to "substantially limit"
~ major life activity. Also, many on-the-job injuries cause temporary
Impairments which heal within a short period of time with little or no
long-term or permanent impact, Therefore,many injured workers
who qualify for benefits under workers' compensation or other dis-
ability benefits laws may not be protected by the ADA. An employer
must consider work-related injuries on a case-by-case basis to know if
a worker is protected by the ADA.

An employer may not inquire into an applicant's workers' compensa-
tion history before making a conditional offer of employment. After
making a conditional job offer, an employer may inquire about a
person's workers' compensation history in a medical inquiry or
examination that is required of all applicants in the same job category.
However, even after a conditional offer has been made, an employer
cannot require a potential employee to have a medical examination
because a response to a medical inquiry (as opposed to results from a
medical examination) shows a previous on-the-job injury unless all
applicants in the same job category are required to have an examina-
tion. Also, an employer may not base an employment decision on the
speculation that an applicant may cause increased workers' compensa-
tion costs in the future. However, an employer may refuse to hire, or
may discharge an individual who is not currently able to perform a job
without posing a significant risk of substantial harm to the health or
safety of the individual or others, if the risk cannot be eliminated or
reduced by reasonable accommodation.

An employer may refuse to hire or may fire a person who knowingly
provides a false answer to a lawful post-offer inquiry about his/her
condition or worker's compensation history.

An employer also may submit medical information andaards

12



concerning employees and applicants (obtained after a conditional job
offer) to state workers' compensation offices and "second injury"
funds without violating ADA confidentiality requirements.

Q. What is discrimination based on "relationship or association"
under the ADA?

A. The ADA prohibits discrimination based on relationship or associa-
tion in order to protect individuals from actions based on unfounded
assumptions that their relationship to a person with a disability would
affect their job performance, and from actions caused by bias or
misinformation concerning certain disabilities. For example, this
provision would protect a person whose spouse has a disability from
being denied employment because of an employer's unfounded
assumption that the applicant would use excessive leave to care for the
spouse. It also would protect an individual who does volunteer work
for people with AIDS from a discriminatory employment action
motivated by that relationship or association.

Q. How are the employment provisions enforced?

A. The employment provisions of the ADA are enforced under the same
procedures now applicable to race, color, sex, national origin, and
religious discrimination under title VII of the Civil Rights Act of
1964, as amended, and the Civil Rights Act of 1991. Complaints
regarding actions that occurred on or after July 26, 1992, may be filed
with the Equal Employment Opportunity Commission or designated
State human rights agencies. Available remedies will include hiring,
reinstatement, promotion, back pay, front pay, restored benefits,
reasonable accommodation, attorneys' fees, expert witness fees, and
court costs. Compensatory and punitive damages also may be avail-
able in cases of intentional discrimination or where an employer fails
to make a good faith effort to provide a reasonable accommodation.

Q. What financial assistance is available to employers to help them
make reasonable accommodations and comply with the ADA?

A. A special tax credit is available to help smaller employers make
accommodations required by the ADA. An eligible small business
may take a tax credit of up to $5,000 per year for accommodations
made to comply with the ADA. The credit is available for one-half
the cost of "eligible access expenditures" that are more than $250 but
less than $10,250.

A full tax deduction, up to $15,000 per year, also is available to any
business for expenses of removing qualified architectural or transpor-
tation barriers. Expenses covered include costs of removing barriers
created by steps, narrow doors, inaccessible parking spaces, restroom
facilities, and transportation vehicles. Information about the tax credit
and the tax deduction can be obtained from a local IRS office, or by
contacting the Office of Chief Counsel, Internal Revenue Service.

Tax credits are available under the Targeted Jobs Tax Credit Program
(TJTCP) for employers who hire individuals with disabilities referred
by State or local vocational rehabilitation agencies, State Commis-
sions on the Blind, or the U.S. Department of Veterans Affairs, and
certified by a State Employment Service. Under the TJTCP, a tax
credit may be taken for up to 40 percent of the first $6,000 of first-
year wages of a new employee with a disability. This program must
be reauthorized each year by Congress, and currently is extended
through June 30, 1993. Further information about the TJTCP can be
obtained from the State Employment Services or from State Gover-
nors' Committees on the Employment of People with Disabilities.

Q. What are an employer's recordkeeping requirements under the
employment provisions of the ADA?

A. An employer must maintain records such as application forms submitted
by applicants and other records related to hiring, requests for reasonable
accommodation, promotion, demotion, transfer, lay-off or termination,
rates of payor other terms of compensation, and selection for training or
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apprenticeship for one year after making the record or taking the action'
described (whichever occurs later), If areharge ofdiscnmination is filed .
-or an action is brought by EEOC,an employer must save all.personnel
records related to the charge until final rlispositio" of the charge.

Q.' Does the ADA require that an employer post~ notice explaining
its requirements? .

A. The ADArequiresthat employers post a notice describing the provi-
sions of the ADA. It must be made accessible, as needed, to
individuals with disabilities. A poster is available from EEOC sum-
marizing the requirements of the ADA and other Federal legal
requirements for nondiscrimination for which EEOC has enforcement
responsibility. EEOC also provides guidance on making this informa-
tion available in accessible formats for people with disabilities.

Q. What resources does the Equal Employment Opportunity Com-
mission have available to help employers and people with
disabilities understand and comply with the employment require-
ments ofthe ADA?

A. The Equal Employment Opportunity Commission has developed
several resources to help employers and people with disabilities
understand and comply with the employment provisions of the ADA.

Resources include:

• A Technical Assistance Manual that provides "how-to" guidance
on the employment provisions of the ADA as well as a resource
directory to help individuals find specific information.

• A variety of brochures, booklets, and fact sheets.

For information on how to contact the Equal Employment
Opportunity Commission, see page 29.
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State arid Local Governments
Q. Does the ADA apply to State and local governments?

A. Title II of the ADA prohibits discrimination against qualified
.individuals with disabilities in all programs, activities, al1d services
of public entities. It applies to all State and local governments, their
departments and agencies, and any other instrumentalities or special
purpose districts of State or local governments. It clarifies the'
requirements of section 504 of the Rehabilitation' Act of 1973 for
public transportation systems that receive Federal financialassis-
tance, and extends coverage to all public entities that provide public
transportation, whether or not they receive Federal financial assis-
tance. It establishes detailed standards for the operation of public
transit systems, including commuter and intercity rail (AMTRAK).

Q. When do the requirements for State and local governments
become effective?

A. In general, they became effective on January 26, 1992.

Q. How does title n affect participation in a State or local
government's programs, activities, and services?

A. A state or local government must eliminate any eligibility criteria
for participation in programs, activities, and services that screen out
or tend to screen out persons with disabilities, unless it can establish
that the requirements are necessary for.the provision of the service,
program, or activity. The State or local government may, however,
adopt legitimate safety requirements necessary for safe operation if
they are based on real risks, not on stereotypes or generalizations
about individuals with disabilities. Finally, a public entity must
reasonably modify its policies, practices, or procedures to avoid
discrimination. If the public entity can demonstrate that a particular
modification would fundamentally alter the nature of its service,
program, or activity, it is not required to make that modification.
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Q. Doestitle ncover a public entity's employment policies and
practices?

A. Yes. Title II prohibits all public entities, regardless of the size of
. their work force; from discriminating in employment against quali-
fied individuals with disabilities. In addition to title II's
employment coverage, title I of the ADA and section 504 of the
Rehabilitation Act of 1973 prohibit employment discrimination
against qualified individuals with disabilities by certain public
entities.

Q.What changes must a public entity make to its existing facilities
to make them accessible?

A. A public entity must ensure that individuals with disabilities are not
excluded from services, programs, and activities because existing
buildings are inaccessible. A State or local government's programs,
when viewed in their entirety, must be readily accessible to and
usable by individuals with disabilities. This standard, known as
"program accessibility," applies to facilities of a public entity that
existed on January 26, 1992. Public entities do not necessarily have
to make each of their existing facilities accessible. They may
provide program accessibility by a ,number of methods including
alteration of existing facilities, acquisition or construction of addi-
tional facilities, relocation of a service or program to an accessible
facility, or provision of services at alternate accessible sites.

Q. When must structural changes be made to attain program
accessibility?

A. Structural changes needed for program accessibility must be made
as expeditiously as possible, but no later than January 26, 1995.
This three-year time period is not a grace period; all alterations must
be accomplished as expeditiously as possible. A public entity that
employs 50 or more persons must have developed a transition plan
by July 26, 1992, setting forth the steps necessary to complete such
changes.
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Q.What is.a sell-evaluation?
- .'~.

A. A self-evaluation is a public entity's assessment of its current
policies and practices. The self-evaluation identifies and corrects
those policies and practices that are inconsistent with title II's
requirements. All public entities must complete a self-evaluation by
January 26, 1993. Apublic entity that employs 50 or more employ-
ees must retain its self-evaluation for three years. Other public
entities are not required to retain their self-evaluations, but are
encouraged to do so because these documents evidence a public
entity's good faith efforts to comply with title Il's requirements.

Q. What does title n require for new construction and alterations?

A. The ADA requires that all new buildings constructed by a State or
local government be accessible.' In addition, when a State or local
government undertakes alterations to a building, it must make the
altered portions accessible.

Q. How will a State or local government know that a new building
is accessible?

A. A State or local government will be in compliance with the ADA
for new construction and alterations if it follows either of two
accessibility standards. Itcan choose either the Uniform Federal
Accessibility Standards or the Americans with Disabilities Act
Accessibility Guidelines for Buildings and Facilities, which is the
standard that must be used for public accommodations and cornmer-
cial facilities under title UI of the ADA. If the State or local
government chooses the ADA Accessibility Guidelines, it is not
entitled to the elevator exemption (which permits certain private
buildings under three stories or under 3,000 square feet per floor to
be constructed without an elevator). .
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Q What requirements apply to a public entity's emergency tele-
phone services, such as 911?

A. State and local agencies that provide emergency telephone services
must provide "direct access" to individuals who rely on a TDD or
computer modem for telephone communication. Telephone access
through a third party or through a relay service does not satisfy the
requirement for direct access. Where a public entity provides 911
telephone service, it may not substitute a separate seven-digit tele-
phone line as the sole means for access to 911 services by nonvoice
users. A public entity may, however, provide a separate seven-digit
line for the exclusive use of nonvoice callers in addition to provid-
ing direct access for such calls to its 911 line.

Q. Does title II require that telephone emergency service systems
be compatible with all formats used for non voice communica-
tions?

A. No. At present, telephone emergency services must only be com-
patible with the Baudot format. Until it can be technically proven
that communications in another format can operate in a reliable and
compatible manner in a given telephone emergency environment, a
public entity would not be required to provide direct access to
computer modems using formats other than Baudot.

Q. How will the ADA's requirements for State and local govern-
ments be enforced?

A. Private individuals may bring lawsuits to enforce their rights under
title II and may receive the same remedies as those provided under
section 504 of the Rehabilitation Act of 1973, including reasonable
attorney's fees. Individuals may also file complaints with eight
designated Federal agencies, including the Department of Justice
and the Department of Transportation.

19

Public Accommodations
Q. What are public accommodations?

A. A public accommodation is a private entity that owns, operates,
leases, or leases to, a place of public accommodation. Places of
public accommodation include a wide range of entities, such as
restaurants, hotels, theaters, doctors' offices, pharmacies, retail stores,
museums, libraries, parks, private schools, and day care centers.
Private clubs and religious organizations are exempt from the ADA's
title OJ requirements for public accommodations.

Q. Will the ADA have any effect on the eligibility criteria used by
public accommodations to determine who may receive services?

A. Yes. If a criterion screens out or tends to screen out individuals with
disabilities, it may only be used if necessary for the provision of the
services. For instance, it would be a violation for a retail store to have
a rule excluding all deaf persons from entering the premises, or for a
movie theater to exclude all individuals with cerebral palsy. More
subtle forms of discrimination are also prohibited. For example,
requiring presentation of a driver's license as the sole acceptable .
means of identification for purposes of paying by check could consti-
tute discrimination against individuals with vision impairments. This
would be true if such individuals are ineligible to receive licenses and
the use of an alternative means of identification is feasible.

Q. Does the ADA allow public accommodations to take safety factors
into consideration in providing services to individuals with dis-
abilities?

A. The ADA expressly provides that a public accommodation may
exclude an individual, if that individual poses a direct threat to the
health or safety of others that cannot be mitigated by appropriate
modifications in the public accommodation's policies or procedures,
or by the provision of auxiliary aids. A public accommodat~on wi~l be
permitted to establish objective safety criteria for the operation ~f ItS
business; however, any safety standard must be based o~ctlve
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requirements rather than stereotypes or generalizations about the
ability of persons with disabilities to participate in an activity.

Q. Are there any limits on the kinds of modifications in policies,
practices, and procedures required by the ADA?

A. Yes. The ADA does not require modifications that would fundamen-
tally alter the nature of the services provided by the public:
accommodation. For example, it would not be discriminatory for a
physician specialist who treats only burn patients to refer a deaf
individual to another physician for treatment of a broken limb or .
respiratory ailment. To require a physician to accept patients outside
of his or her specialty would fundamentally alter the nature of the
medical practice.

Q. What kinds of auxiliary aids and services are required by the
ADA to ensure effective communication with individuals with
hearing or vision impairments?

A. Appropriate auxiliary aids and services may include services and
devices such as qualified interpreters, assistive listening devices,
notetakers, and written materials for individuals with hearing impair-
ments; and qualified readers, taped texts, and brailled or large print
materials for individuals with vision impairments.

Q. Are there any limitations on the ADA's auxiliary aids
requirements?

A. Yes. The ADA does not require the provision of any auxiliary aid
that would result in an undue burden or in a fundamental alteration in
the nature of the goods or services provided by a public accommoda-
tion. However, the public accommodation is not relieved from the
duty to furnish an alternative auxiliary aid, if available, that would not
result in a fundamental alteration or undue burden. Both of these .
limitations are derived from existing regulations and caselaw under
section 504 of the Rehabilitation Act and are to be determined on a
case-by-case basis.
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Q. Will restaurants be required to have brailled menus?

A. No, not if waiters or other employees are made available to read the
menu to a blind customer.

Q. Will a clothing store be required to have brailled price tags?

A. No, not if sales personnel could provide price information orally upon
request.

Q. Will a bookstore be required to maintain a sign language inter-
preter on its staff in order to communicate with deaf customers?

A. No, not if employees communicate by pen and notepad when
necessary e •

Q. Are there any limitations on the ADA's barrier removal require-
ments for existing facilities?

A. Yes. Barrier removal need be accomplished only when it is "readily
achievable" to do so.

Q. What does the term "readily achievable" mean?

A. It means "easily accomplishable and able to be carried out without
much difficulty or expense."

Q. What are examples of the types of modifications that would be
readily achievable in most cases?

A. Examples include the simple ramping of a few steps, the installation
of grab bars where only routine reinforcement of the wall is required,
the lowering of telephones, and similar modest adjustments.

Q. Will businesses need to rearrange furniture and display racks?

A. Possibly. For example, restaurants may need to rearrange tables and
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department stores may need to adjust their Jayout of tacks and shelves
in order to petmit access to wheelchair users. .-. .. .' .

Q. Will businesses need to install elevators? .

A. •Businesses are not required to retrofit their facilities to install eleva-
tors unless such installation is readily achievable, which is unlikely in
most cases. ~

Q. When barrier removal is not reatlily achievable, what kinds of
alternative steps are required by the ADA?

A. Alternatives may include such measures as in-store assistance for
removing articles from inaccessible shelves, home delivery of grocer-
ies, or coming to the door to receive or return dry cleaning.

Q. Most alternative steps be taken without regard to cost?

A. No; only readily achievable alternative steps must be undertaken.

Q. How is "readily achievable" determined in a multisite business?

A. In determining whether an action to make a public accommodation
accessible would be "readily achievable," the overall size of the parent
corporation or entity is only one factor to be considered. The ADA
also permits consideration of the financial resources of the particular
facility or facilities involved and the administrative or fiscal relation-
ship of the facility or facilities to the parent entity.

Q. Who has responsibility for ADA compliance in leased places of
public accommodation, the landlord or the tenant?

A. The ADA places the legal obligation to remove barriers or provide
auxiliary aids and services on both the landlord and the tenant. The
landlord and the tenant may decide by lease who will actually make
the changes and provide the aids and services, but both remain legally
responsibte.
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Q. What does the ADA require in new constructi~n?

A. The ADA requires that all new construction of places of public ac-
o comniodation, as well.as of "commercial facilities" such as office
buildings; be accessible: Elevators are generally not required in·
facilities under three stories or with fewer than .3,000 square feet per
floor, unless the building is a shopping center or mall; the professional
office of a health care provider; a terminal, depot, or other public
transit station; or an airport passenger terminal.

Q. Is it expensive to make all newly constructed places of public
accommodation and commercial facilities accessible?

A. The cost of incorporating accessibility features in new construction is
less than one percent of construction costs. This is a small price in
relation to the economic benefits to be derived from full accessibility
in the future, such as increased employment and consumer spending
and decreased welfare dependency.

.Q. Must every feature of a new facility be accessible?

A. No, only a specified number of elements such as parking spaces and
drinking fountains must be made accessible in order for a facility to
be "readily accessible." Certain nonoccupiable spaces such as eleva-
tor pits, elevator penthouses, and piping or equipment catwalks need
not be accessible.

Q. What are the ADA requirements for altering facilities?

A. All alterations that could affect the usability of a facility must be
made in an accessible manner to the maximum extent feasible. For
example, if during renovations a doorway is being relocated, the new
doorway must be wide enough to meet the new construction standard
for accessibility. When alterations are made to a primary function
area, such as the lobby of a bank or the dining area of a cafeteria, an
accessible path of travel to the altered area must also be provided.
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The bathrooms, telep~ooes, arid drinking fountainsservingthat area
must also be made aceessible. These additionalaccessibilityalter-
ations are only requiredto the extent that the added accessibility costs
do not exceed 20% of the cost of the original alteration. Elevators are
generally not required in facilities under three stories or with fewer
than 3,000 square feet per floor, unless the building is a shopping
center or mall; the professional office of a health care provider; a
terminal, depot, or other public transit station; or an airport passenger
terminal, .

Q. Does the ADA permit an individual witha disability to sue a
businesswhen that individual believes that discrimination is
about to occur, or must the individual wait for the discrimination
to occur?

A. The ADA public accommodations provisions permit an individual to
allege discrimination based on a reasonable belief that discrimination
is about to occur. This provision, for example, allows a person who
uses a wheelchair to challenge the planned construction of a new place
of public accommodation, such as a shopping mall, that would not be
accessible to individuals who use wheelchairs. The resolution of such
challenges prior to the construction of an inaccessible facility would
enable any necessary remedial measures to be incorporated in the
building at the planning stage, when such changes would be relatively
inexpensive.

Q. How does the ADA affect existing State and local building codes?

A. Existing codes remain in effect. The ADA allows the Attorney
General to certify that a State law, local building code, or similar
ordinance that establishes accessibility requirements meets or exceeds
the minimum accessibility requirements for public accommodations
and commercial facilities. Any State or local government may apply
for certification of its code or ordinance. The Attorney General can
certify a code or ordinance only after prior notice and a public hearing
at which interested people, including individuals with disabilities, are
provided an opportunity to testify against the certification.
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Q. What is the effect of certification of a State or 100a.1code orordi- ...
nance?

A. Certification can be advantageous if an entity has.constructed or
altered a facility according to a certified code or ordinance. If some-
one later brings an enforcement proceeding against the entity, the
certification is considered "rebuttable evidence" that the State law or
local ordinance meets or exceeds the minimum requirements of the
ADA. In other words, the entity can argue that the construction or
alteration met the requirements of the ADA because it was done in
compliance with the State or local code that had been certified.

Q. When are the public accommodations provisions effective?

A. In general, they became effective on January 26, 1992.

Q. How will the public accommodations provisions be enforced?

A. Private individuals may bring lawsuits in which they can obtain court
orders to stop discrimination. Individuals may also file complaints
with the Attorney General, who is authorized to bring lawsuits in
cases of general public importance or where a "pattern or practice" of
discrimination is alleged. In these cases, the Attorney General may
seek monetary damages and civil penalties. Civil penalties may not
exceed $50,000 for a first violation or $100,000 for any subsequent
violation.
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Miseellaneous
Q. ' 'Is the Federal government covered.by .the ADA?

,.t."

A. 'The'ADA does not t~verth~ executive'bi-anchof the Federal govern-
"merit. The e~ecutivebr~rich continues to be covered by title V of the
Rehabilitation Act of 1973, which prohibits discrimination in services
and employme~t on the basis of handicap and which is a model for the

"reql1irements of the ADA. The ADA, however, does cover Congress
andother entities in the legislative branch of the Federal government.

Q. Does the ADA cover private apartments and private homes?

A. 'The ADA does not cover strictly residential private apartments and
homes. If, however, a place of public accommodation, such as a
doctor's office or day care center, is located in a private residence,
those portions of the residence used for that purpose are subject to the
ADA's requirements.

Q. Does theADA cover air transportation?

A. Discrimination by air carriers in areas other than employment is not
covered by the ADA but rather by the Air Carrier Access Act (49
U.S.C. 1374 (cj).

Q.What are the ADA's requirements for public transit buses?

A. The Department of Transportation has issued regulations mandating
accessible public transit vehicles and facilities. The regulations
include requirements that all new fixed-route, public transit buses be
accessible and that supplementary paratransit services be provided for
those individuals with disabilities who cannot use fixed-route bus
service. For information on how to contact the Department of Trans-
portation, see page 30.

Q. How will the ADA make telecommunications accessible?

A. The ~ requires the establishment of telephone relav services for
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individuals who use telecommunications devices for deaf persons ,
(TUb's) or similar devices. The Federal.Commuriications Commis-
sion has issued regulations specifying standards for.theoperation of
these services;

Q. Are businesses entitled to any tax benefit to help pay forthe~()st
" '·ofcompliance?

A. As amended in 1990, the Internal Revenue Code allows a deduction of
up to $15,000 per year for expenses associated with the removal of
qualified architectural and transportation barriers.

The 1990 amendment also permits eligible small businesses to receive
a tax credit for certain costs of compliance with the ADA. An eligible
small business is one whose gross receipts do not exceed $1,000,000
or whose workforce does not consist of more than 30 full-time work-
ers. Qualifying businesses may claim a credit of up to 50 percent of
eligible access expenditures that exceed $250 but do not exceed
$10,250. Examples of eligible access expenditures include the neces-
sary and reasonable costs of removing architectural, physical,
communications, and transportation barriers; providing readers,
interpreters, and other auxiliary aids; and acquiring or modifying
equipment or devices.
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Telephone Numbers for ADA Information

This list contains the telephone numbers of Federal agencies that are
responsible for providing information to the public about the Americans
with Disabilities Act and organizations that have been funded by the Feder-
al government to provide information through staffed information centers.

The agencies and organizations listed are sources for obtaining infor-
mation about the law's requirements and informal guidance in
understanding and complying with the ADA. They are not, and should not
be viewed as, sources for obtaining legal advice or legal opinions about
your rights or responsibilities under the ADA.

Architectural and Transportation
Barriers Compliance Board

800/872-2253 (voice)
800/993-2822 (TDD)

Equal Employment Opportunity
Commission

For ADA documents 800/669-3362 (voice)
800/800-3302 (TDD)

For ADA questions 800/669-4000 (voice)
TDD: use relay service

Federal Communications Commission

For ADA documents and general
information

202/418-0500 (voice)
202/632-6999 (TDD)

Job Accommodation Network 800/526-7234 (voice)
800/526-7234 (TDD)

Within West Virginia 800/526-4698 (voice
&TDD)
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President's Committee on Employment of
People with Disabilities

U.S. Department of Justice

U.S. Department of Transportation

ADA documents and information

ADA legal questions

Complaints and enforcement

Rural Transit Assistance Program
(for information and assistance on
public transportation issues)

202/376-6200 (voice)
202/376-6205 (TDD)

800/514-030 1 (voice)
800/514-0383 (TDD)

202/366-1656 (voice)
202/366-4567 (TDD)

202/366-1936 (voice)
202/366-0748 (TDD)

202/366-2285 (voice)
202/366-0153 (TDD)

800/527-8279 (voice
&TDD)

. Regional Disability and Business Technical Assistance Centers

ADA information, assistance, and copies of ADA documents supplied by
the Equal Employment Opportunity Commission and the Department of
Justice, which are available in standard print, large print, audio cassette,
braille, and computer disk, may be obtained from any of the ten Regional
Disability and Business Technical Assistance Centers.

Toll-free number for reaching any
of the following Centers

Region I (Maine, New Hampshire, Vermont,
Massachusetts, Rhode Island, Connecticut)
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800/949-4232 (voice
&TDD)

207/874-6535 (voice
&TDD)



Region II (New York, New Jersey, .
Puerto Rico)

Region III (Pennsylvania, Delaware,
Maryland, District of Columbia,
Virginia, West Virginia)

Region IV (Kentucky, Tennessee, North
Carolina, South Carolina, Georgia,
Alabama, Mississippi, Florida)

Region V (Ohio, Indiana, lllinois,
Michigan, Wisconsin, Minnesota)

Region VI (Arkansas, Louisiana,
Oklahoma, Texas, New Mexico)

Region VII (Iowa, Missouri,
Nebraska, Kansas)

Region VIII (North Dakota, South
Dakota, Montana, Wyoming,
Colorado, Utah)

Region IX (Arizona, Nevada, California,
Hawaii, Pacific Basin)

Region X (Idaho, Oregon,
Washington, Alaska)

609/392-4004 (voice)
609/392-7004 (TOO)

Addresses for ADA Information

703/525-3268 (voice & TOO) u.S. Equal Employment Opportunity Commission
1801 L Street NW
Washington, DC 20507

404/888-0022 (voice)
404/888-9098 (TOO)

u.s. Department of Justice
Civil Rights Division
Public Access Section
P.O. Box 66738
Washington, DC 20035-6738

312/413-7756 (voice & TOO)

713/520-0232 (voice)
713/520-5136 (TOO)

u.s. Department of Transportation
400 Seventh Street SW
Washington, DC 20590

314/882-3600 (voice & TOO)
Architectural and Transportation Barriers
Compliance Board
1331 F Street NW
Suite 1000
Washington, DC 20004-1111719/444-0252 (voice & TOO)

510/465-7884 (voice)
510/465-3172 (TOO)

Federal Communications Commission
1919 M Street NW
Washington, DC 20554

206/438-3168 (voice)
206/438-3167 (TOO)

This document is available in the following alternate formats:

- Braille
- Large print
- Audiocassette
- Electronic file on computer disk and electronic

bulletin board (202) 514-6193.

Note: Reproduction of this document is encouraged.
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U.S.Departmentof Justice

Civil Rights Division

Disability Rights Section

MYTHS AND FACTS ABOUT
THE AMERICANS WITH DISABILITIES ACT

MYTH: ADA suits are flooding the courts.

FACf: The ADA has resulted in a surprisingly small number oflawsuits - only about 650 nationwide in
five years. That's tiny compared to the 6 million businesses; 666,000 public and private
employers; and 80,000 units of state and local government that must comply.

MYTH: The ADA is rigid and requires businesses to spend lots of money to make their existing
facilities accessible.

FACf: The ADA is based on common sense. It recognizes that altering existing structures is more costly
than making new construction accessible. The law only requires that public accommodations (e.g.
stores, banks, hotels, and restaurants) remove architectural barriers in existing facilities when it is
"readily achievable", i.e., it can be done "without much difficulty or expense." Inexpensive, easy
steps to take include ramping one step; installing a bathroom grab bar; lowering a paper towel
dispenser; rearranging furniture; installing offset hinges to widen a doorway; or painting new lines to
create an accessible parking space.

MYTH: The government thinks everything is readily achievable.

FACf: Not tnie. Often it may not be readily achievable to remove a barrier -- especially in older
structures. Let's say a small business is located above ground. Installing an elevator would not,
most likely, be readily achievable -- and there may not be enough room to build a ramp -- or the
business may not be profitable enough to build a ramp. In these circumstances, the ADA would
allow a business to simply provide curbside service to persons with disabilities.

MYTH: The ADA requires businesses to remove barriers overnight.

FACf: Businesses are only required to do what is readily achievable at that time. A small business may
find that installing a ramp is not readily achievable this year, but ifprofits improve it will be readily
achievable next year. Businesses are encouraged to evaluate their facilities and develop a long-
term plan for barrier removal that is commensurate with their resources.

MYTH: Restaurants must provide menus in braille.

FACf: Not true. Waiters can read the menu to blind customers.



- .

MYTH: The ADA requires extensive renovation of all state and local government buildings to
make them accessible.

FACf: . The ADA requires all 'government programs, not all government buildings, to be accessible.
"Program accessibility" is a very flexible requirement and does not require a local government to do

,anything that wolild'&~ultin an undue finantHilor administrative burden. Local governments have
beertSpbjeci to1;lris'J,;~C}pjrementfor manyyearsun(ier the Rehabilitation Actof 1~73. Not every '.
building: nor eachpartof'every buildingneeds to be accessible. Structural modifications are
required only when there is no alternative available for providing program access. Let's say a town
library.has an inaccessible second floor. No elevator is needed if it provides "program
accessibility" for persons using wheelchair's byhaving staffretrieve books.

, .,

MYTH: . Sign language interpreters are required everywhere.

FACf: The ADA only requires 'that effective communication not exclude people with disabilities - which in
many situations means providing written materials or exchanging notes. The law does not require
any measure that would cause an undue financial or administrative burden.

MYTH: The ADA forces business and government to spend lots of money hiring unqualified
people.

FACf: No unqualified job applicant or employee with a disability can claim employment discrimination
under the ADA. Employees must meet all the requirements of the job and perform the essential
functions of the job with or without reasonable accommodation. No accommodation must be
provided if it would result in an undue hardship on the employer.

MYTH: Accommodating workers with disabilities costs too much.

FACf: Reasonable accommodation is usually far less expensive than many people think. Inmost cases, an
appropriate reasonable accommodation can be made without difficulty and at little or no cost. A
recent study commissioned by Sears indicates that of the 436 reasonable accommodations
provided by the company between 1978 and 1992,69% cost nothing, 28% cost less than $1,000,
and only 3% cost more than $1,000.

MYTH: The government is no help when it comes to paying for accessibility.

FACf: Not so. Federal tax incentives are available to help meet the cost of ADA compliance.

MYTH: Businesses must pay large fines when they violate the ADA.

FACf: Courts may levy civil penalties only in cases brought by the Justice Department, not private litigants.
The Department only seeks such penalties when the violation is substantial and the business has
shown bad faith in failing to comply. Bad faith can take many forms, including hostile acts against
people with disabilities, a long-term failure even to inquire into what the ADA requires, or sustained
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resistance to voluntary compliance. The Department also considers a business' size and resources
in determining whether civil penalties are appropriate. Civil penalties may not be assessed in cases
against state or local governments or employers.

MYTH: The Justice Department sues first and asks questions later.

FACT: The primary goal of the Department's enforcement program is to increase voluntary compliance
through technical assistance and negotiation. Under existing rules, the Department may not file a
lawsuit unless it has first tried to settle the dispute through negotiations - which is why most every
complaint settles.

MYTH: The Justice Department never files suits.

FACT: The Department has been party to 20 suits under the ADA. Although it tries extensively to promote
voluntary compliance, the Department will take legal action when entities continue to resist
complying with the law.

MYTH: Many ADA cases involve frivolous issues.

FACT: The Justice Department's enforcement of the ADA has been fair and rooted in common sense.
The overwhelming majority of the complaints received by the Justice Department have merit Our
focus is on fundamental issues related to access to goods and services that are basic to people's
lives. We have avoided pursuing fringe and frivolous issues and will continue to do so.

MYTH: Everyone claims to be covered under the ADA.

FACT: The definition of "individual with a disability" is fraught with conditions and must be applied on a
case-by-case basis.

MYTH: The ADA protects people who are overweight.

FACf: Just being overweight is not enough. Modifications in policies only must be made if they are
reasonable and do not fundamentally alter the nature of the program or service provided. The
Department has received only a handful of complaints about obesity.

MYTH: The ADA is being misused by people with "bad backs" and "emotional problems."

FACT: Trivial complaints do not make it through the system. And many claims filed by individuals with
such conditions are not trivial. There are people with severe depression or people with a history of
alcoholism who are judged by their employers, not on the basis of their abilities and work history,
but rather upon stereotypes and fears that employers associate with their conditions.

7/95
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PUBLIC LAW 101-336
THE AMERICANS WITH

DISABILITIES ACT OF 1990
(As AMENDED)



PUBLIC LAW 101-336 JULY 26, 1990 104 STAT. 327

One Hundred First Congress of the United States of America
At the Second Session
Begun and held at the City of Washington on Tuesday, the twenty-third day of January, one
thousand nine hundred and riinety.

An Act: To establish a clear and comprehensive prohibition of discrimination on the basis of
disability.

Be it enacted by the Senate and House of Representatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 42 USC 12101 note.

(a) Short Title. This Act may be cited as the "Americans with Disabilities Actof 1990."

(b) Table of Contents. The table of contents is as follows:
Sec. 1. Short title; table of contents.
Sec. 2. Findings and purposes.
Sec. 3. Definitions.

TITLE I EMPLOYMENT

Sec. 101. Definitions.
Sec. 102. Discrimination.
Sec. 103. Defenses.
Sec. 104. illegal use of drugs and alcohol.
Sec. 105. Posting notices.
Sec. 106. Regulations.
Sec. 107. Enforcement.
Sec. 108. Effective date.

TITLE ITPUBLIC SERVICES

Subtitle A Prohibition Against Discrimination and Other Generally Applicable Provisions

Sec. 201. Definition.
Sec. 202. Discrimination.
Sec. 203. Enforcement.
Sec. 204. Regulations.
Sec. 205. Effective date.

Subtitle B Actions Applicable to Public Transportation Provided by Public Entities
Considered Discriminatory
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Part I Public Transportation Other Than by Aircraft or Certain Rail Operations

Sec. 221. Definitions.
Sec. 222. Public entities operating fixed route systems.
Sec. 223. Paratransit as a complement to fixed route service.
Sec. 224. Public entity operating a demand responsive system.
Sec. 225. Temporary relief where lifts are unavailable. .
Sec. 226. New facilities.
Sec. 227. Alterations of existing facilities.
Sec. 228. Public transportation programs and activities in existing facilities and one car per

train rule.
Sec. 229. Regulations.
Sec. 230. Interim accessibility requirements.
Sec. 231. Effective date.

Part IT Public Transportation by Intercity and Commuter Rail

Sec. 241. Definitions.
Sec. 242. Intercity and commuter rail actions considered discriminatory.
Sec. 243. Conformance of accessibility standards.
Sec. 244. Regulations.
Sec. 245. Interim accessibility requirements.
Sec. 246. Effective date.

TITLE illPUBLIC ACCOMMODATIONS AND SERVICES OPERA TED BY PRIVATE
ENTITIES

Sec.301. Definitions.
Sec. 302. Prohibition of discrimination by public accommodations.
Sec. 303. New construction and alterations in public accommodations and commercial

facilities.
Sec. 304. Prohibition of discrimination in specified public transportation services provided by

private entities.
Sec. 305. Study.
Sec. 306. Regulations.
Sec. 307. Exemptions for private clubs and religious organizations.
Sec. 308. Enforcement
Sec. 309. Examinations and courses.
Sec. 310. Effective date.

TITLE IV TELECOMMUNICATIONS

Sec . .401. Telecommunications relay services for hearing-impaired and speech-impaired
individuals.

Sec. 402. Closed-captioning of public service announcements.
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TITLE V MISCELLANEOUS PROVISIONS

Sec. 501. Construction.
Sec. 502. State immunity.
Sec. 503. Prohibition against retaliation and coercion.
Sec. 504. Regulations by the Architectural and Transportation Barriers Compliance Board.
Sec. 505. Attorney's fees.
Sec. 506. Technical assistance.
Sec. 507. Federal wilderness areas.
Sec. 508. Transvestites.
Sec. 509. Coverage of Congress and the agencies of the legislative branch.
Sec. 510. illegal use of drugs.
Sec. 511. Definitions.
Sec. 512. Amendments to the Rehabilitation Act.
Sec. 513. Alternative means of dispute resolution.
Sec. 514. Severability.

SEC. 2. FINDINGS AND PURPOSES. 42USC 12101.

(a) Findings. The Congress finds that
(l) some 43,000,000 Americans have one or more physical or mental disabilities, and this

number is increasing as the population as a whole is growing older;
(2) historically, society has tended to isolate and segregate individuals with disabilities, and,

despite some improvements, such forms of discrimination against individuals with disabilities
continue to be a serious and pervasive social problem;

(3) discrimination against individuals with disabilities persists in such critical areas as
employment, housing, public accommodations, education, transportation, communication,
recreation, institutionalization, health services, voting, and access to public services;

(4) unlike individuals who have experienced discrimination on the basis of race, color, sex,
national origin, religion, or age, individuals who have experienced discrimination on the basis of
disability have often had no legal recourse to redress such discrimination;

(5) individuals with disabilities continually encounter various forms of discrimination,
including outright intentional exclusion, the discriminatory effects of architectural, transporta-
tion, and communication barriers, overprotective rules and policies, failure to make
modifications to existing facilities and practices, exclusionary qualification standards and crite-
ria, segregation, and relegation to lesser services, programs, activities, benefits, jobs, or other
opportunities;

(6) census data, national polls, and other studies have documented that people with disabili-
ties, as a group, occupy an inferior status in our society, and are severely disadvantaged socially,
vocationally, economically, and educationally;

(7) individuals with disabilities are a discrete and insular minority who have been faced with
restrictions and limitations, subjected to a history of purposeful unequal treatment, and relegated
to a position of political powerlessness in our society, based on characteristics that are beyond
the control of such individuals and resulting from stereotypic assumptions not truly indicative of
the individual ability of such individuals to participate in, and contribute to, society;
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(8) the Nation's proper goals regarding individuals with disabilities are to assure equality of
opportunity, full participation, independent living, and economic self-sufficiency for such
individuals; and

(9) the continuing existence of unfair and unnecessary discrimination and prejudice denies
people with disabilities the opportunity to compete on an equal basis and to pursue those oppor-
tunities for which our free society is justifiably famous, and costs the United States billions of
dollars in unnecessary expenses resulting from dependency and nonproductivity.
(b) Purpose. It is the purpose of this Act

(1) to provide a clear and comprehensive national mandate for the elimination of discrimina-
tion against individuals with disabilities;

(2) to provide clear, strong, consistent, enforceable standards addressing discrimination
against individuals with disabilities;

(3) to ensure that the Federal Government plays a central role in enforcing the standards
established in this Act on behalf of individuals with disabilities; and

(4) to invoke the sweep of congressional authority, including the power to enforce the four-
teenth amendment and to regulate commerce, in order to address the major areas of
discrimination faced day-to-day by people with disabilities.

SEC. 3. DEFINITIONS. 42 USC 12102

As used in this Act:
(1) Auxiliary aids and services. The term "auxiliary aids and services" includes

(A) qualified interpreters or other effective methods of making aurally delivered materi-
als available to individuals with hearing impairments;

(B) qualified readers, taped texts, or other effective methods of making visually delivered
materials available to individuals with visual impairments;

(C) acquisition or modification of equipment or devices; and
(D) other similar services and actions.

(2) Disability. The term "disability" ineans, with respect to an individual
(A) a physical or mental impairment that substantially limits one or more of the major

life activities of such individual;
(B) a record of such an impairment; or
(C) being regarded as having such an impairment.

(3) State. The term "State" means each of the several States, the District of Columbia, the
Commonwealth of Puerto Rico, Guam, American Samoa, the Virgin Islands, the Trust Territory
of the Pacific Islands, and the Commonwealth of the Northern Mariana Islands.

TITLE I EMPLOYMENT

SEC. 101. DEFINITIONS. 42 USC 12111

As used in this title:
. (1) Commission. The term "Commission" means the Equal Employment Opportunity

Commission established by section 705 of the Civil Rights Act of 1964 (42 U.S.c. 2000e-4).
(2) Covered entity. The term "covered entity" means an employer, employment agency,
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labor organization, or joint labor-management committee. . .. ' ..' "<.;0

(3) Direct threat. The term "direct threat" means a significant risk to the. health or sa,fety'ot
others that cannot be eliminated by reasonable accommodation. ", "'"

(4) Employee. The term "employee" means an individual employedby at! einployer. With"
respect to employment in a foreign country, such term includes an individual who isa citizen of
the United States.

(5) Employer .
. (A) In general. The term "employer" means a person 'engaged in an-industry affecting

commerce whohas '15 or more employees for each working day in each of 20 or more calendar
weeks in the current or preceding calendar year, and any agent of such person, except that, for
two years following the effective date of this title, an employer means a person engaged in an
industry affecting commerce who has 25 or more employees for each working day in each of 20
or more calendar weeks in the current or preceding year, and any agent of such person.

(B) Exceptions. The term "employer" does not include ,'. '.
(i) the United States, a corporation wholly owned by the government of the United

States, or an Indian tribe; or
(ii) a bona fide private membership club (other than a labor organization) that is exempt

from taxation under section 501(c) of the Internal Revenue Code of 1986.
(6) Illegal use of drugs.

(A) In general. The term "illegal use of drugs" means the use of drugs, the possession or
distribution of which is unlawful under the Controlled Substances Act (21 U.S.c. 812). Such
term does not include the use of a drug taken under supervision by a licensed health care profes-
sional, or other uses authorized by the Controlled Substances Act or other provisions of Federal
law.

(B) Drugs. The term "drug" means a controlled substance, as defined in schedules I
through V of section 202 of the Controlled Substances Act.

(7) Person, etc. The terms "person", "labor organization", "employment agency", "com-
merce", and "industry affecting commerce", shall have the same meaning given such terms in
section 701 ofthe Civil Rights Act of 1964 (42 U.S.c. 2000e).

(8) Qualified individual with a disability. The term "qualified individual with a disability"
means an individual with a disability who, with or without reasonable accommodation, can
perform the essential functions of the employment position that such individual holds or desires.
For the purposes of this title, consideration shall be given to the employer's judgment as to what
functions of a job are essential" and if an employer has prepared a written description before
advertising or interviewing applicants for the job, this description shall be considered evidence
of the essential functions of the job.

(9) Reasonable accommodation. The term "reasonable accommodation" may include
(A) making existing facilities used by employees readily accessible to and usable by

individuals with disabilities; and
(B) job restructuring, part-time or modified work schedules, reassignment to a vacant

position, acquisition or modification of equipment or devices, appropriate adjustment or modifi-
cations of examinations, training materials or policies, the provision of qualified readers or
interpreters, and other similar accommodations for individuals with disabilities.

(10) Undue hardship.
(A) In general. The term "undue hardship" means an action requiring significant diffi-
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culty or expense, when considered in light of the factors set forth in subparagraph (B).
(B) Factors to be considered. In determining whether an accommodation would impose

an undue hardship on a covered entity, factors to be considered include
(i) the nature and cost of the accommodation needed under this Act;
(ii) the overall financial resources of the facility or facilities involved in the provision of

the reasonable accommodation; the number of persons employed at such facility; the effect on
expenses and resources, or the impact otherwise of such accommodation upon the operation of
the facility;

(iii) the overall financial resources of the covered entity; the overall size of the business
of a covered entity with respect to the number of its employees; the number, type, and location
of its facilities; and

(iv) the type of operation or operations of the covered entity, including the composition,
structure, and functions of the workforce of such entity; the geographic separateness, administra-
tive, or fiscal relationship of the facility or facilities in question to the covered entity.

SEC. 102. DISCRIMINATION. 42 USC 12112.

(a) General Rule. No covered entity shall discriminate against a qualified individual with a
disability because of the disability of such individual in regard to job application procedures, the
hiring, advancement, or discharge of employees, employee compensation, job training, and other
terms, conditions, and privileges of employment.
(b) Construction. As used in subsection (a), the term "discriminate" includes

(1) limiting, segregating, or classifying a job applicant or employee in a way that adversely
affects the opportunities or status of such applicant or employee because of the disability of such
applicant or employee;

(2) participating in a contractual or other arrangement or relationship that has the effect of
subjecting a covered entity's qualified applicant or employee with a disability to the discrimina-
tion prohibited by this title (such relationship includes a relationship with an employment or
referral agency, labor union, an organization providing fringe benefits to an employee of the
covered entity, or an organization providing training and apprenticeship programs);

(3) utilizing standards, criteria, or methods of administration
(A) that have the effect of discrimination on the basis of disability;
or
(B) that perpetuate the discrimination of others who are subject to common administra-

tive control;
(4) excluding or otherwise denying equal jobs or benefits to a qualified individual because of

the known disability of an individual with whom the qualified individual is known to have a
relationship or association;

(5) (A) not making reasonable accommodations to the known physical or mental limitations
of an otherwise qualified individual with a disability who is an applicant or employee, unless
such covered entity can demonstrate that the accommodation would impose an undue hardship
on the operation of the business of such covered entity; or

(B) denying employment opportunities to a job applicant or employee who is an other-
wise qualified individual with a disability, if such denial is based on the need of such covered
entity to make reasonable accommodation to the physical or mental impairments of the em-
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ployee or applicant; _
(6) using qualification standards, employment tests or other selection criteria that screen-out

or tend to screen out an individual with a disability or a class of individuals with disabilities -
unless the standard, test or other selection criteria, as used by the covered entity, is shown to be
job-related for the position in question and is consistent with business necessity; and

(7) failing to select and administer tests concerning employment in the most effective man-
ner to ensure that, when such test is administered to a job applicant or employee who has a
disability that impairs sensory, manual, or speaking skills, such test results accuratelyreflect the
skills, aptitude, or whatever other factor of such applicant or employee that such test purports to
measure, rather than reflecting the impaired sensory, manual, or speaking skills of such em-
ployee or applicant (except where such skills are the factors that the test purports to measure).
(c) Covered Entities in Foreign Countries.

(1) In general. It shall not be unlawful under this section for a covered entity to take any
action that constitutes discrimination under this section with respect to an employee in a work-
place in a foreign country if compliance with this section would cause such covered entity to
violate the law of the foreign country in which such workplace is located.

(2) Control of Corporation.
(A) Presumption. If an employer controls a corporation whose place of incorporation is a

foreign country, any practice that constitutes discrimination under this section and is engaged in
by such corporation shall be presumed to be engaged in by such employer.

(B) Exception. This section shall not apply with respect to the foreign operations of an
employer that is a foreign person not controlled by an American employer.

(C) Determination. For purposes of this paragraph, the determination of whether an
employer controls a corporation shall be based on -

(i) the interrelation of operations;
(ii) the common management;
(iii) the centralized control of labor relations; and
(iv) the common ownership or fmancial control of the employer and the corporation.

(d) Medical Examinations and Inquiries.
(1) In general. The prohibition against discrimination as referred to in subsection (a) shall

include medical examinations and inquiries.
(2) Preemployment.

(A) Prohibited examination or inquiry. Except as provided in paragraph (3), a covered
entity shall not conduct a medical examination or make inquiries of a job applicant as to whether
such applicant is an individual with a disability or as to the natme or severity of such disability.

(B) Acceptable inquiry. A covered entity may make preemployment inquiries into the
ability of an applicant to perform job-related functions.

(3) Employment entrance examination. A covered entity may require a medical examination
after an offer of employment has been made to a job applicant and prior to the commencement
of the employment duties of such applicant, and may condition an offer of employment on the
results of such examination, if

(A) all entering employees are subjected to such an examination regardless of disability;
(B) information obtained regarding the medical condition or history of the applicant is

collected and maintained on separate forms and in separate medical files and is treated as a
confidential medical record, except that
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(i) supervisors and managers may be informed regarding necessary restrictions on the
work or duties of the employee and necessary accommodations;

(ii) first aid and safety personnel may be informed, when appropriate, if the disability
might require emergency treatment; and

(iii) government officials investigating compliance with this Act shall be provided rel-
evant information on request; and

(C) the results of such examination are used only in accordance with this title.
(4) Examination and inquiry.

(A) Prohibited examinations and inquiries. A covered entity shall not require a medical
examination and shall not make inquiries of an employee as to whether such employee is an
individual with a disability or as to the nature or severity of the disability, unless such examina-
tion or inquiry is shown to be job-related and consistent with business necessity.

(B) Acceptable examinations and inquiries. A covered entity may conduct voluntary
medical examinations, including voluntary medical histories, which are part of an employee
health program available to employees at that work site. A covered entity may make inquiries
into the ability of an employee to perform job-related functions.

(C) Requirement. Information obtained under subparagraph (B) regarding the medical
condition or history of any employee are subject to the requirements of subparagraphs (B) and
(C) of paragraph (3).

SEC. 103. DEFENSES. 42 USC 12113.

(a) In General. It may be a defense to a charge of discrimination under this Act that an alleged
application of qualification standards, tests, or selection criteria that screen out or tend to screen
out or otherwise deny a job or benefit to an individual with a disability has been shown to be
job-related and consistent with business necessity, and such performance cannot be accom-
plished by reasonable accommodation, as required under this title.
(b) Qualification Standards. The term "qualification standards" may include a requirement that
an individual shall not pose a direct threat to the health or safety of other individuals in the
workplace.
(c) Religious Entities.

(1) In general. This title shall not prohibit a religious corporation, association, educational
institution, or society from giving preference in employment to individuals of a particular reli-
gion to perform work connected with the carrying on by such corporation, association,
educational institution, or society of its activities.

(2) Religious tenets requirement. Under this title, a religious organization may require that
all applicants and employees conform to the religious tenets of such organization.
(d) List of Infectious and Communicable Diseases.

(1) In general. The Secretary of Health and Human Services, not later than 6 months after
the date of enactment of this Act, shall

(A) review all infectious and communicable diseases which may be transmitted through
handling the food supply;

(B) publish a list of infectious and communicable diseases which are transmitted through
handling the food supply;

(C) publish the methods by which such diseases are transmitted; and
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(0) widely disseminate such information regarding the list of diseases and their modes of
transmissability to the general public.
Such list shall be updated annually.

(2) Applications. In any case in which an individual has an infectious or communicable
disease that is transmitted to others through the handling of food, that is included on the list
developed by the Secretary of Health and Human Services under paragraph (1), and which
cannot be eliminated by reasonable accommodation, a covered entity may refuse to assign or
continue to assign such individual to a job involving food handling.

(3) Construction. Nothing in this Act shall be construed to preempt, modify, or amend any
State, county, or local law, ordinance, or regulation applicable to food handling which is de-
signed to protect the public health from individuals who pose a significant risk to the health or
safety of others, which cannot be eliminated by· reasonable accommodation, pursuant to the list
of infectious or communicable diseases and the modes of transmissability published by the
Secretary of Health and Human Services.

SEC. 104. ILLEGAL USE OF DRUGS AND ALCOHOL. 42 USC 12114.

(a) Qualified Individual With a Disability. For purposes of this title, the term "qualified indi-
vidual with a disability" shall not include any employee or applicant who is currently engaging
in the illegal use of drugs, when the covered entity acts on the basis of such use.
(b) Rules of Construction. Nothing in subsection (a) shall be construed to exclude as a qualified
individual with a disability an individual who

(1) has successfully completed a supervised drug rehabilitation program and is no longer
engaging in the illegal use of drugs, or has otherwise been rehabilitated successfully and is no
longer engaging in such use;

(2) is participating in a supervised rehabilitation program and is no longer engaging in such
use; or

(3) is erroneously regarded as engaging in such use, but is not engaging in such use;
except that it shall not be a violation of this Act for a covered entity to adopt or administer
reasonable policies or procedures, including but not limited to drug testing, designed to ensure
that an individual described in paragraph (1) or (2) is no longer engaging in the illegal use of
drugs.
(c) Authority of Covered Entity. A covered entity

(1) may prohibit the illegal use of drugs and the use of alcohol at the workplace by all em-
ployees;

(2) may require that employees shall not be under the influence of alcohol or be engaging in
the illegal use of drugs at the workplace;

(3) may require that employees behave in conformance with the requirements established
under the Drug-Free Workplace Act of 1988 (41 U.S.C. 701 et seq.);

(4) may hold an employee who engages in the illegal use of drugs or who is an alcoholic to
the same qualification standards for employment or job performance and behavior that such
entity holds other employees, even if any unsatisfactory performance or behavior is related to the
drug use or alcoholism of such employee; and .

(5) may, with respect to Federal regulations regarding alcohol and the illegal use of drugs,
require that
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(A) employees comply with the standards established in such regulations of the Depart-
ment of Defense, if the employees of the covered entity are employed in an industry subject to
such regulations, including complying with regulations (if any) that apply to employment in
sensitive positions in such an industry, in the case of employees of the covered entity who are
employed in such positions (as defined in the regulations of the Department of Defense);

(B) employees comply with the standards established in such regulations of the Nuclear
Regulatory Commission, if the employees of the covered entity are employed in an industry
subject to such regulations, including complying with regulations (if any) that apply to employ-
ment in sensitive positions in such an industry, in the case of employees of the covered entity
who are employed in such positions (as defmed in the regulations of the Nuclear Regulatory
Commission); and

(C) employees comply with the standards established in such regulations of the Depart-
ment of Transportation, if the employees of the covered entity are employed in a transportation
industry subject to such regulations, including complying with such regulations (if any) that
apply to employment in sensitive positions in such an industry, in the case of employees of the
covered entity who are employed in such positions (as defmed in the regulations of the Depart-
ment of Transportation).
(d) Drug Testing.

(1) In general. For purposes of this title, a test to determine the illegal use of drugs shall not
be considered a medical examination.

(2) Construction. Nothing in this title shall be construed to encourage, prohibit, or authorize
the conducting of drug testing for the illegal use of drugs by job applicants or employees or
making employment decisions based on such test results.
(e) Transportation Employees. Nothing in this title shall be construed to encourage, prohibit,
restrict, or authorize the otherwise lawful exercise by entities subject to the jurisdiction of the
Department of Transportation of authority to Regulations.

(1) test employees of such entities in, and applicants for, positions involving safety-sensitive
duties for the illegal use of drugs and for on-duty impairment by alcohol; and

(2) remove such persons who test positive for illegal use of drugs and on-duty impairment by
alcohol pursuant to paragraph (1) from safety-sensitive duties in implementing subsection (c).

SEC. 105. POSTING NOTICES. 42 USC 12115.

Every employer, employment agency, labor organization, or joint labor-management committee
covered under this title shall post notices in an accessible format to applicants, employees, and
members describing the applicable provisions of this Act, in the manner prescribed by section
711 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-1O) .

.
SEC. 106. REGULATIONS. 42 USC 12116.

Not later than 1 year after the date of enactment of this Act, the Commission shall issue regula-
tions in an accessible format to carry out this title in accordance with subchapter ITof chapter 5
of title 5, United States Code.
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SEC. 107. ENFORCEMENT . 42 USC 12117.

. (a) Powers, Remedies, and Procedures. Thepowers, remedies, and proceduresset forth'insec-
tions705,706, 707, 709, and 710 of the Civil Rights Act of 1964 (42U.S.C. 2000e-4,2000e-5,
2000e-6, 2000e~8, and 2000e~9) shall be the powers-remedies, and procedures this-title provides
to the Commission, to the Attorney General, or to any person alleging discrimination on the
basis of disability in violation of any provision of this Act, or regulations promulgated under
section 106,. concerning employment.
(b) Coordination. The agencies with enforcement authority for actions which allege employment .
discrimination under this title and under the Rehabilitation Act of 1973 shall develop procedures
to ensure that administrative complaints filed under this title and under the Rehabilitation Act of
1973 are dealt with in a manner that avoids duplication of effort and prevents imposition of
inconsistent or conflicting standards for the same requirements under this title and.the Rehabili-
tation Act of 1973. The Commission, the Attorney General, and the Office of Federal Contract
Compliance Programs shall establish such coordinating mechanisms (similar to provisions
contained in the joint regulations promulgated by the Commission and the Attorney General at
part 42 of title 28 and part 1691 of title 29, Code of Federal Regulations, and the Memorandum
of Understanding between the Commission and the Office of Federal Contract Compliance ..
Programs dated January 16, 1981 (46 Fed. Reg. 7435, January 23, 1981» in regulations imple-
menting this title and Rehabilitation Act of 1973 not later than 18 months after the date of
enactment of this Act.
SEC. 108. EFFECTIVE DATE. 42 USC 12111 note.

This title shall become effective 24 months after the date of enactment.

TITLE ITPUBLIC SERVICES 42 USC 12131.

Subtitle A Prohibition Against Discrimination and Other Generally Applicable Provisions

SEC. 201. DEFINITION. 42 USC 12115.

As used in this title:
(1) Public entity. The term "public entity" means
(A) any State or local government;
(B) any department, agency, special purpose district, or other instrumentality of a State or

States or local government; and
(C) the National Railroad Passenger Corporation, and any commuter authority (as defined in

section 103(8) of the Rail Passenger Service Act).
(2) Qualified individual with a disability. The term "qualified individual with a disability"

means an individual with a disability who, with or without reasonable modifications to rules,
policies, or practices, the removal of architectural, communication, or transportation barriers, or
the provision of auxiliary aids and services, meets the essential eligibility requirements for the
receipt of services or the participation in programs or activities provided by a public entity.
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SEC. 202. DISCRIMINATION. 42 USC 12132.

Subject to the provisions of this title, no qualified individual with a disability shall, by reason of
such disability, be excluded from participation in or be denied the benefits of the services,
programs, or activities of a public entity, or be subjected to discrimination by any such entity.

SEC. 203. ENFORCEMENT. 42 USC 12132.

The remedies, procedures, and rights set forth in section 505 of the Rehabilitation Act of 1973
(29 U.S.c. 794a) shall be the remedies, procedures, and rights this title provides to any person
alleging discrimination on the basis of disability in violation of section 202.

SEC. 204. REGULATIONS. 42 USC 12134.

(a) InGeneral. Not later than 1 year after the date of enactment of this Act, the Attorney General
shall promulgate regulations in an accessible format that implement this subtitle. Such'regula-
tions shall not include any matter within the scope of the authority of the Secretary of
Transportation under section 223,229, or 244.
(b) Relationship to Other Regulations. Except for "program accessibility, existing facilities", and
"communications", regulations under subsection (a) shall be consistent with this Act and with
the coordination regulations under part 41 of title 28, Code of Federal Regulations (as promul-
gated by the Department of Health, Education, and Welfare on January 13, 1978), applicable to
recipients of Federal financial assistance under section 504 of the Rehabilitation Act of 1973
(29 U.S.C. 794). With respect to "program accessibility, existing facilities", and "communica-
tions", such regulations shall be consistent with regulations and analysis as in part 39 of title 28
of the Code of Federal Regulations, applicable to federally conducted activities under such
section 504.
(c) Standards. Regulations under subsection (a) shall include standards applicable to facilities
and vehicles covered by this subtitle, other than facilities, stations, rail passenger cars, and
vehicles covered by subtitle B. Such standards shall be consistent with the minimum guidelines
and requirements issued by the Architectural and Transportation Barriers Compliance Board in
accordance with section 504(a) of this Act.

SEC. 205. EFFECTIVE DATE. 42 USC 12131 note.

(a) General Rule. Except as provided in subsection (b), this subtitle shall become effective 18
months after the date of enactment of this Act.
(b) Exception. Section 204 shall become effective on the date of enactment of this Act.
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Subtitle B Actions Applic~hJetQPubliC 'Pransportatien Provided by ~blicEniities
Considered Discriminatory ... . . . . .

PART! PUBLIC TRANSPORTATION OTHER THAN BY AIRCRAFt OR CERTAIN RAIL, - - . - -::.. .' . o. _ " " .' _ -.". ..' - . ,-- . - ,~

OPERATIONS

.SEC. 221. DEFINITIONS. 42 USC 12141.

As used in this part:
(1) Demand responsive system. The term "demand responsive system" means any system of

providing designated public transportation which is not a fixed route system. .
(2) Designated public transportation. The term "designated public transportation" means

transportation (other than public school transportation) by bus,rail, or any other conveyance
(other than transportation by aircraft or intercity or commuter rail transportation (as defined in
section 241» that provides the general public with general or special service (including charter
service) on a regular and continuing basis.

(3) Fixed route system. The term "fixed route system" means a system of providing desig-
nated public transportation on which a vehicle is operated along a prescribed route according to
a fixed schedule.

(4) Operates. The term "operates", as used with respect to a fixed route system or demand
responsive system, includes operation of such system by a person under a contractual or other
arrangement or relationship with a public entity.

(5) Public school transportation. The term "public school transportation" means transporta-
tion by schoolbus vehicles of schoolchildren, personnel, and equipment to and from a public
elementary or secondary school and school-related activities.

(6) Secretary. The term "Secretary" means the Secretary of Transportation.

SEC. 222. PUBLIC ENTITIES OPERATING FIXED ROUTE SYSTEMS. 42 USC 12142.

(a) Purchase and Lease of New Vehicles. It shall be considered discrimination for purposes of
section 202 of this Act and section 504 of the Rehabilitation Act of 1973 (29 U.S.C. 794) for a
public entity which operates a fixed route system to purchase or lease a new bus, a new rapid
rail vehicle, a new light rail vehicle, or any other new vehicle to be used on such system, if the
solicitation for such purchase or lease is made after the 30th day following the effective date of
this subsection and if such bus, rail vehicle, or other vehicle is not readily accessible to and
usable by individuals with disabilities, including individuals who use wheelchairs.
(b) Purchase and Lease of Used Vehicles. Subject to subsection (c)(l), it shall be considered
discrimination for purposes of section 202 of this Act and section 504 of the Rehabilitation Act
of 1973 (29 U.S.c. 794) for a public entity which operates a fixed route system to purchase or
lease, after the 30th day following the effective date of this subsection, a used vehicle for use on
such system unless such entity makes demonstrated good faith efforts to purchase or lease a used
vehicle for use on such system that is readily accessible to and usable by individuals with dis-
abilities, including individuals who use wheelchairs.
(c) Remanufactured Vehicles.
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(1) General rule. Except as provided in paragraph (2), it shall be considered discrimination
for purposes of section 202 of this Act and section 504 of the Rehabilitation Act of 1973 (29
U.S.c. 794) for a public entity which operates a fixed route system

(A) to remanufacture a vehicle for use on such system so as to extend its usable life for 5
years or more, which remanufacture begins (or for which the solicitation is made) after the 30th
day following the effective date of this subsection; or

(B) to purchase or lease for use on such system a remanufactured vehicle which has been
remanufactured so as to extend its usable life for 5 years or more, which purchase or lease occurs
after such 30th day and during the period in which the usable life is extended;
unless, after remanufacture, the vehicle is, to the maximum extent feasible, readily accessible to
and usable by individuals with disabilities, including individuals who use wheelchairs.

(2) Exception for historic vehicles.
(A) General rule. If a public entity operates a fixed route system any segment of which is

included on the National Register of Historic Places and if making a vehicle of historic character
to be used solely on such segment readily accessible to and usable by individuals with disabili-
ties would significantly alter the historic character of such vehicle, the public entity only has to
make (or to purchase or lease a remanufactured vehicle with) those modifications which are
necessary to meet the requirements of paragraph (1) and which do not significantly alter the
historic character of such vehicle.

(B) Vehicles of historic character defined by regulations. For purposes of this paragraph
and section 228(b), a vehicle of historic character shall be defined by the regulations issued by
the Secretary to carry out this subsection.

SEC. 223. PARA TRANSIT AS A COMPLEMENT TO FIXED ROUTE SERVICE. 42 USC
12143.

(a) General Rule. It shall be considered discrimination for purposes of section 202 of this Act
and section 504 of the Rehabilitation Act of 1973 (29 U.S.c. 794) for a public entity which
operates a fixed route system (other than a system which provides solely commuter bus service)
to fail to provide with respect to the operations of its fixed route system, in accordance with this
section, paratransit and other special transportation services to individuals with disabilities,
including individuals who use wheelchairs, that are sufficient to provide to such individuals a
level of service (1) which is comparable to the level of designated public transportation services
provided to individuals without disabilities using such system; or (2) in the case of response
time, which is comparable, to the extent practicable, to the level of designated public transporta-
tion services provided to individuals without disabilities using such system.
(b) Issuance of Regulations. Not later than 1 year after the effective date of this subsection, the
Secretary shall issue final regulations to carry out this section.
(c) Required Contents of Regulations.

(1) Eligible recipients of service. The regulations issued under this section shall require each
public entity which operates a fixed route system to provide the paratransit and other special
transportation services required under this section

(A) (i) to any individual with a disability who is unable, as a result of a physical or mental
impairment (including a vision impairment) and without the assistance of another individual
(except an operator of a wheelchair lift or other boarding assistance device), to board, ride, or

14



disembark from any vehicle on the system which is readily accessible to and usable by individu-
als with disabilities;

(ii) to any individual with a disability who needs the assistance of a wheelchair lift or
other boarding assistance device (and is able with such assistance) to board, ride, and disembark
from any vehicle which is readily accessible to and usable by individuals with disabilities if the
individual wants to travel on a route on the system during the hours of operation of the system at
a time (or within a reasonable period of such time) when such a vehicle is not being used to
provide designated public transportation on the route; and

(iii) to any individual with a disability who has a specific impairment-related condition
which prevents such individual from traveling to a boarding location or from a disembarking
location on such system;

(B) to one other individual accompanying the individual with the disability; and
(C) to other individuals, in addition to the one individual described in subparagraph (B),

accompanying the individual with a disability provided that space for these additional individu-
als is available on the paratransit vehicle-carrying the individual with a disability and that the
transportation of such additional individuals will not result in a denial of service to individuals
with disabilities.
For purposes of clauses (i) and (ii) of subparagraph (A), boarding or disembarking from a
vehicle does not include travel to the boarding location or from the disembarking location.

(2) Service area. The regulations issued under this section shall require the provision of
paratransit and special transportation services required under this section in the service area of
each public entity which operates a fixed route system, other than any portion of the service area
in which the public entity solely provides commuter bus service.

(3) Service criteria. Subject to paragraphs (1) and (2), the regulations issued under this
section shall establish minimum service criteria for determining the level of services to be
required under this section.

(4) Undue fmancial burden limitation. The regulations issued under this section shall provide
that, if the public entity is able to demonstrate to the satisfaction of the Secretary that the provi-
sion of paratransit and other special transportation services otherwise required under this section
would impose an undue financial burden on the public entity, the public entity, notwithstanding
any other provision of this section (other than paragraph (5», shall only be required to provide
such services to the extent that providing such services would not impose such a burden.

(5) Additional services. The regulations issued under this section shall establish circum-
stances under which the Secretary may require a public entity to provide, notwithstanding
paragraph (4), paratransit and other special transportation services under this section beyond the
level of paratransit and other special transportation services which would otherwise be required
under paragraph (4).

(6) Public participation. The regulations issued under this section shall require that each
public entity which operates a fixed route system hold a public hearing, provide an opportunity
for public comment, and consult with individuals with disabilities in preparing its plan under
paragraph (7).

(7) Plans. The regulations issued under this section shall require that each public entity
which operates a fixed route system

(A) within 18 months after the effective date of this subsection, submit to the Secretary,
and commence implementation of, a plan for providing paratransit and other special transporta-
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tion services which meets the requirements of this section; and
(B) on an annual basis thereafter, submit to the Secretary, and commence implementation

of, a plan for providing such services.
(8) Provision of services by others. The regulations issued under this section shall

(A) require that a public entity submitting a plan to the Secretary under this section
identify in the plan any person or other public entity which is providing a paratransit or other
special transportation service for individuals with disabilities in the service area to which the
plan applies; and

(B) provide that the public entity submitting the plan does not have to provide under the
plan such service for individuals with disabilities. \

(9) Other provisions. The regulations issued under this section shall include such other
provisions and requirements as the Secretary determines are necessary to carry out the objectives
of this section.
(d) Review of Plan.

(1) General rule. The Secretary shall review a plan submitted under this section for the
purpose of determining whether or not such plan meets the requirements of this section, includ-
ing the regulations issued under this section.

(2) Disapproval. If the Secretary determines that a plan reviewed under this subsection fails
to meet the requirements of this section, the Secretary shall disapprove the plan and notify the
public entity which submitted the plan of such disapproval and the reasons therefor.

(3) Modification of disapproved plan. Not later than 90 days after the date of disapproval of
a plan under this subsection, the public entity which submitted the plan shall modify the plan to
meet the requirements of this section and shall submit to the Secretary, and commence implem-
entation of, such modified plan.
(e) Discrimination Defined. As used in subsection (a), the term "discrimination" includes

(1) a failure of a public entity to which the regulations issued under this section apply to
submit, or commence implementation of, a plan in accordance with subsections (c)(6) and (c)(7);

(2) a failure of such entity to submit, or commence implementation of, a modified plan in
accordance with subsection (d)(3);

(3) submission to the Secretary of a modified plan under subsection (d)(3) which does not
meet the requirements of this section; or

(4) a failure of such entity to provide paratransit or other special transportation services in
accordance with the plan or modified plan the public entity submitted to the Secretary under this
section.
(f) Statutory Construction. Nothing in this section shall be construed as preventing a public
entity

(1) from providing paratransit or other special transportation services at a level which is
greater than the level of such services which are required by this section,

(2) from providing paratransit or other special transportation services in addition to those
paratransit and special transportation services required by this section, or

(3) from providing such services to individuals in addition to those individuals to whom such
services are required to be provided by this section.
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SEC. 224. PUBLIC ENTITY OPERATING A DEMAND RESPONSJVE SYSTEM. 42 uSC
12144. -

If a public entity operates a demand responsive system, it shall be considered.discrimination, for
purposes of section 202 of this Act and section 504 of the Rehabilitation Act of 1973 (29 D.SiC.
794), for such entity to purchase .or lease a new vehicle for use on such system, for which a
solicitation is made after the 30th day following the effective date of this section, that is not
readily accessible to and usable by individuals With disabilities, including individuals who use
wheelchairs, unless such system, when viewed in its entirety, provides a level of service to such
individuals equivalent to the level of service such system provides to individuals without dis-
abilities.

SEC. 225. TEMPORARY RELIEF WHERE LIFfS ARE UNA VAILABLE. 42 USC 12145.

(a) Granting. With respect to the purchase of new buses, a public entity may apply for, and the
Secretary may temporarily relieve such public entity from the obligation under section 222(a) or
224 to purchase new buses that are readily accessible to and usable by individuals with disabili-
ties if such public entity demonstrates to the satisfaction of the Secretary

(1) that the initial solicitation for new buses made by the public entity specified that all new
buses were to be lift-equipped and were to be otherwise accessible to and usable by individuals
with disabilities;

(2) the unavailability from any qualified manufacturer of hydraulic, electromechanical, or
other lifts for such new buses;

(3) that the public entity seeking temporary relief has made good faith efforts to locate a
qualified manufacturer to supply the lifts to the manufacturer of such buses in sufficient time to
comply with such solicitation; and

(4) that any further delay in purchasing new buses necessary to obtain such lifts would
significantly impair transportation services in the community served by the public entity.
(b) Duration and Notice to Congress. Any relief granted under subsection (a) shall be limited in
duration by a specified date, and the appropriate committees of Congress shall be notified of any
such relief granted.
(c) Fraudulent Application. If,at any time, the Secretary has reasonable cause to believe that any
relief granted under subsection (a) was fraudulently applied for, the Secretary shall

(1) cancel such relief if such relief is still in effect; and
(2) take such other action as the Secretary considers appropriate.

SEC. 226. NEW FACILITIES. 42 USC 12146.

For purposes of section 202 of this Act and section 504 of the Rehabilitation Act of 1973 (29
U.S.c. 794), it shall be considered discrimination fora public entity to construct a new facility
to be used in the provision of designated public transportation services unless such facility is
readily accessible to and usable by individuals with disabilities, including individuals who use
wheelchairs.
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SEC. 227. ALTERATIONS OF EXISTING FACILITIES. 42 USC 12147.

(a) General Rule. With respect to alterations of an existing facility or part thereof used in the
provision of designated public transportation services that affect or could affect the usability of
the facility or part thereof, it shall be considered discrimination, for purposes of section 202 of
this Act and section 504 of the Rehabilitation Act of 1973 (29 U.S.c. 794), for a public entity to
fail to make such alterations (or to ensure that the alterations are made) in such a manner that, to
the maximum extent feasible, the altered portions of the facility are readily accessible to and
usable by individuals with disabilities, including individuals who use wheelchairs, upon the
completion of such alterations. Where the public entity is undertaking an alteration that affects
or could affect usability of or access to an area of the facility containing a primary function, the
entity shall also make the alterations in such a manner that, to the maximum extent feasible, the
path of travel to the altered area and the bathrooms, telephones, and drinking fountains serving
the altered area, are readily accessible to and usable by individuals with disabilities, including
individuals who use wheelchairs, upon completion of such alterations; where such alterations to
the path of travel or the bathrooms, telephones, and drinking fountains serving the altered area
are not disproportionate to the overall alterations in terms of cost and scope (as determined under
criteria established by the Attorney General).
(b) Special Rule for Stations.

(1) General rule. For purposes of section 202 of this Act and section 504 of the Rehabilitation
Act of 1973 (29 U.S.C. 794), it shall be considered discrimination for a public entity that pro-
vides designated public transportation to fail, in accordance with the provisions of this
subsection, to make key stations (as determined under criteria established by the Secretary by
regulation) in rapid rail and light rail systems readily accessible to and usable by individuals
with disabilities, including individuals who use wheelchairs.

(2) Rapid rail and light rail key stations.
(A) Accessibility. Except as otherwise provided in this paragraph, all key stations (as

determined under criteria established by the Secretary by regulation) in rapid rail and light rail
systems shall be made readily accessible to and usable by individuals with disabilities, including
individuals who use wheelchairs, as soon as practicable but in no event later than the last day of
the 3-year period beginning on the effective date of this paragraph.

(B) Extension for extraordinarily expensive structural changes. The Secretary may
extend the 3-year period under subparagraph (A) up to a 30-year period for key stations in a
rapid rail or light rail system which stations need extraordinarily expensive structural changes to,
or replacement of, existing facilities; except that by the last day of the 20th year following the
date of the enactment of this Act at least 2/3 of such key stations must be readily accessible to
and usable by individuals with disabilities.

(3) Plans and milestones. The Secretary shall require the appropriate public entity to develop
and submit to the Secretary a plan for compliance with this subsection

(A) that reflects consultation with individuals with disabilities affected by such plan and
the results of a public hearing and public comments on such plan, and

(B) that establishes milestones for achievement of the requirements of this subsection.
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SEC.228. PUBLIC TRANSPORTATIONPRQGRAMS AND ACTIVIu1;SlNE4ISTING
FACILITIES AND ONE CAR pER TRAIN RULE. 42 USC 12148.

(a) Public Transportation Programs and Activities in Existing' Facilities. ,
(1) In general. With respect to existing ficilities used in the provision of designated public

transportation services, it shall be considered discrimination', for purposes of section 202 of this
Act and section 504 of the Rehabilitation Act of1973 (29 U.S.c. 794), fora public entity to fail
to operate a designated public transportation program or activity conducted in such facilities so
that, when viewed in the entirety, the program or activity is readily accessible to and usable by
individuals with disabilities.

(2) Exception. Paragraph (1) shall notrequire a public entity to make structural changes to
existing facilities in order to make such facilities accessible to individuals who use wheelchairs,
unless and to the extent required by section 227(a) (relating to alterations) or section 227(b)
(relating to key stations).

(3) Utilization. Paragraph (1) shall not require a public entity to which paragraph (2) applies,
to provide to individuals who use wheelchairs services made available to the general public at
such facilities when such individuals could not utilize or benefit from such services provided at
such facilities.
(b) One Car Per Train Rule.

(1) General rule. Subject to paragraph (2), with respect to 2 or more vehicles operated as a
train by a light or rapid rail system, for purposes of section 202 of this Act and section 504 of the
Rehabilitation Act of 1973 (29 U.S.c. 794), it shall be considered discrimination for a public
entity to fail to have at least 1 vehicle per train that is accessible to individuals with disabilities,
including individuals who use wheelchairs, as soon as practicable but in no event later than the
last day of the 5-year period beginning on the effective date of this section.

(2) Historic trains. In order to comply with paragraph (1) with respect to the remanufacture
of a vehicle of historic character which is to be used on a segment of a light or rapid rail system
which is included on the National Register of Historic Places, if making such vehicle readily
accessible to and usable by individuals with disabilities would significantly alter the historic
character of such vehicle, the public entity which operates such system only has to make (or to
purchase or lease a remanufactured vehicle with) those modifications which are necessary to
meet the requirements of section 222(c)(1) and which do not significantly alter the historic
character of such vehicle.

SEC. 229. REGULATIONS. 42 USC 12149.

(a) In General. Not late~ than 1 year after the date of enactment of this Act, the Secretary of
Transportation shall issue regulations, in an accessible format, necessary for carrying out this
part (other than section 223).
(b) Standards. The regulations issued under this section and section 223 shall include standards
applicable to facilities and vehicles covered by this subtitle. The standards shall be consistent
with the minimum guidelines and requirements issued by the Architectural and Transportation
Barriers Compliance Board in accordance with section 504 of this Act.
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SEC. 230. INTERIM ACCESSmILITY REQUIREMENTS. 42 USC 12150.

If final regulations have not been issued pursuant to section 229, for new construction or alter-
ations for which a valid and appropriate State or local building permit is obtained prior to the
issuance of final regulations under such section, and for which the construction or alteration
authorized by such permit begins within one year of the receipt of such permit and is completed
under the terms of such permit, compliance with the Uniform Federal Accessibility Standards in
effect at the time the building permit is issued shall suffice to satisfy the requirement that facili-
ties be readily accessible to and usable by persons with disabilities 3;S"iequired under sections
226 and 227, except that, if such final regulations have not been issued one year after the Archi-
tectural and Transportation Barriers Compliance Board has issued the supplemental minimum
guidelines required under section 504(a) of this Act, compliance with such supplemental mini-
mum guidelines shall be necessary to satisfy the requirement that facilities be readily accessible
to and usable by persons with disabilities prior to issuance of the final regulations.

SEC. 231. EFFECTIVE DATE. 42 USC 12141 note.

(a) General Rule. Except as provided in subsection (b), this part shall become effective 18
months after the date of enactment of this Act.
(b) Exception. Sections 222, 223 (other than subsection (a», 224, 225, 227(b), 228(b), and 229
shall become effective on the date of enactment of this Act.

PART ITPUBLIC 1RANSPORTA TION BY INTERCITY AND COMMUTER RAIL

SEC. 241. DEFINITIONS. 42 USC 12161.

As used in this part:
(1) Commuter authority. The term "commuter authority" has the meaning given such term in

section 103(8) of the Rail Passenger Service Act (45 U.S.C. 502(8».
(2) Commuter rail transportation. The term "commuter rail transportation" has the meaning

given the term "commuter service" in section 103(9) of the Rail Passenger Service Act (45
U.S.c. 502(9».

(3) Intercity rail transportation. The term "intercity rail transportation" means transportation
provided by the National Railroad Passenger Corporation.

(4) Rail passenger car. The term "rail passenger car" means, with respect to intercity rail
transportation, single-level and bi-level coach cars, single-level and bi-level dining cars, single-
level and bi-level sleeping cars, single-level and bi-level lounge cars, and food service cars.

(5) Responsible person. The term "responsible person" means
(A) in the case of a station more than 50 percent of which is owned by a public entity,

such public entity;
(B) in the case of a station more than 50 percent of which is owned by a private party, the

persons providing intercity or commuter rail transportation to such station, as allocated on an
equitable basis by regulation by the Secretary of Transportation; and

(C) in a case where no party owns more than 50 percent of a station, the persons provid-
ing intercity or commuter rail transportation to such station and the owners of the station, other
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than private party owners, as allocated on an equitable basis by regulation bythe Secretary of
Transportation.

(6) Station. The term "station" means the portionofa property located appurtenant to a
right-of-way on which intercity or commuter rail.transportation is' operated, where such portion
is used by the general public and is related. to the pro~lsipn" of such transportation, including
passenger platforms, designated waiting areas, ticketingareas, restrooms, and, where a public
entity providing rail transportation owns the .property, concession areas, to the extent that such
public entity exercises control over the selection, design,construction, or alteration of the prop-
erty, but such term does not include flag stops.

SEC. 242.INTERCITY AND COMMUTER RAIL ACTIONS CONSIDERED
DISCRIMINATORY. 42 USC 12162.

(a) Intercity Rail Transportation.
(1) One car per train rule. It shall be considered discrimination for purposes of section 202 of

this Act and section 504 of the Rehabilitation Act of1973 (29 U.S.C. 794) for a person who
provides intercity rail transportation to fail to have at least one passenger car per train that is
readily accessible to and usable by individuals with disabilities, including individuals who use
wheelchairs, in accordance with regulations issued under section 244, as soon as practicable, but
in no event later than 5 years after the date of enactment of this Act.

(2) New intercity cars.
(A) General rule. Except as otherwise provided in this subsection with respect to indi-

viduals who use wheelchairs, it shall be considered discrimination for purposes of section 202 of
this Act and section 504 of the Rehabilitation Act of 1973 (29 U.S.c. 794) for a person to
purchase or lease any new rail passenger cars for use in intercity rail transportation, and for
which a solicitation is made later than 30 days after the effective date of this section, unless all
such rail cars are readily accessible to and usable by individuals with disabilities, including
individuals who use wheelchairs, as prescribed by the Secretary of Transportation in regulations
issued under section 244.

(B) Special rule for single-level passenger coaches for individuals who use wheelchairs.
Single-level passenger coaches shall be required to

(i) be able to be entered by an individual who uses a wheelchair;
(ii) have space to park and secure a wheelchair;
(ill) have a seat to which a passenger in a wheelchair can transfer, and a space to fold and

store such passenger's wheelchair; and
(iv) have a restroom usable by an individual who uses a wheelchair,

only to the extent provided in paragraph (3).
(C) Special rule for single-level dining cars for individuals who use wheelchairs. Single-

level dining cars shall not be required to
(i) be able to be entered from the station platform by an individual who uses a wheel-

chair; or
(ii) have a restroom usable by an individual who uses a wheelchair if no restroom is

provided in such car for any passenger.
(D) Special rule for bi-level dining cars for individuals who use wheelchairs. Bi-level

dining cars shall not be required to
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(i) be able to be entered by an individual who uses a wheelchair;
(ii) have space to park and secure a wheelchair;
(iii) have a seat to which a passenger in a wheelchair can transfer,

or a space to fold and store such passenger's wheelchair; or
(iv) have a restroom usable by an individual who uses a wheelchair.

(3) Accessibility of single-level coaches.
(A) General rule. It shall be considered discrimination for purposes of section 202 of this

Act and section 504 of the Rehabilitation Act of 1973 (29 U.S.C. 794) for a person who provides
intercity rail transportation to fail to have on each train which includes one or more single-level
rail passenger coaches

(i) a number of spaces
(1) to park and secure wheelchairs (to accommodate individuals who wish to remain

in their wheelchairs) equal to not less than one-half of the number of single-level rail passenger
coaches in such train; and

(II) to fold and store wheelchairs (to accommodate individuals who wish to transfer
to coach seats) equal to not less than one-half of the number of single-level rail passenger
coaches in such train,
as soon as practicable, but in no event later than 5 years after the date of enactment of this Act; and

(ii) a number of spaces
(1) to park and secure wheelchairs (to accommodate individuals who wish to remain

in their wheelchairs) equal to not less than the total number of single-level rail passenger coaches
in such train; and

(II) to fold and store wheelchairs (to accommodate individuals who wish to transfer
to coach seats) equal to not less than the total number of single-level rail passenger coaches in
such train,
as soon as practicable, but in no event later than 10 years after the date of enactment of this Act.

(B) Location. Spaces required by subparagraph (A) shall be located in single-level rail
passenger coaches or food service cars.

(C) Limitation. Of the number of spaces required on a train by subparagraph (A), not
more than two spaces to park and secure wheelchairs nor more than two spaces to fold and store
wheelchairs shall be located in anyone coach or food service car.

(D) Other accessibility features. Single-level rail passenger coaches and food service cars
on which the spaces required by subparagraph (A) are located shall have a restroom usable by an
individual who uses a wheelchair and shall be able to be entered from the station platform by an
individual who uses a wheelchair.

(4) Food service.
(A) Single-level dining cars. On any train in which a single-level dining car is used to

provide food service .
(i) if such single-level dining car was purchased after the date of enactment of this Act,

table service in such car shall be provided to a passenger who uses a wheelchair if
(1) the car adjacent to the end of the dining car through which a wheelchair may enter

is itself accessible to a wheelchair;
(II) such passenger can exit to the platform from the car such passenger occupies,

move down the platform, and enter the adjacent accessible car described in subclause (I) without
the necessity of the train being moved within the station; and
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(Ill) space to park' and.secur~a. wlleelchair is available in the 'dining ,o~a~;the~tiffi~'
such passenger wishestbeat (if suchp'4;ss~QgeiwiShes.to remain in a 'wheelchaiC),'()F spac¢ to!
store and fold' a wheelchair isavai1i~le':ln.th~Caini~gcat at the time sueh,passengdfwishe§~io ea,J
(if such passenger wishestO':tradsfefroa dimng'car seat); and .' '. . .' .' ;'",\,:,~\
". . (ii) appropriate auxiliaryhl9~·~nd services.Including a hard ~urfaC(19nWl1ich,t6eaf;t.sh~iI

'be provided to ensure tllatQthereqiil~a1entfbbd :seiviceis available to indiVidua:ls;withdis~bili" .
··ties, including indlvidlla:1swhorise;wheelChairs,' and topassengerstraveling with stich' .

individuals. iJ (; .;" . ",

'Unless)10t practicable, a person providing intercity rail transportation shall place an accessible'
.car adjacent to the end of adining car 'described inclause (i) through which an individual who
uses a wheelchair may enter.'

(B) Bi-level dining cars. On any train in which a bi-level dining caris used toprovide food
. service

.. ,(i) if such train includes a bi-level lounge car purchased after: the date of enactment of
this Act, table service in such lounge car shall be provided to individuals who use wheelchairs
and to other passengers; and

.(ii) appropriate auxiliary aids and services, including a hard surface on which to eat, shall
be provided to ensure that other equivalent food service is available to individuals with disabili-
ties, including individuals who use wheelchairs, and to passengers traveling with such
individuals.
(b) Commuter Rail Transportation.

(1) One car per train rule.Tt shall be considered discrimination for purposes of section 202 of
this Act and section 504 of the Rehabilitation Act of 1973 (29 U.S.c. 794) for a person who
provides commuter rail transportation to fail to have at least one passenger car per train that is
readily accessible to and usable by individuals with disabilities, including individuals who use
wheelchairs, in accordance with regulations issued under section 244, as soon as practicable, but
in no event later than 5 years after the date of enactment of this Act.

(2) New conunuter rail cars.
(A) General rule. It shall be considered discrimination for purposes of section 202 of this

Act and section 504 of the Rehabilitation Act of 1973 (29 U.S.c. 794) for a person to purchase
or lease any new rail passenger cars for use in commuter rail transportation, and for which a
solicitation is made later than 30 days after the effective date of this section, unless all such rail
cars are readily accessible to and usable by individuals with disabilities, including individuals
who use wheelchairs, as prescribed by the Secretary of Transportation in regulations issued
under section 244.

(B) Accessibility. For purposes of section 202 of this Act and section 504 of the Reha-
bilitation Act of 1973 (29 U.S.c. 794), a requirement that a rail passenger car used in commuter
rail transportation be accessible to or readily accessible to and usable by individuals with dis-
abilities, including individuals who use wheelchairs, shall not be construed to require

(i) a restroom usable by an individual who uses a wheelchair if no restroom is provided
in such car for any passenger;

(ii) space to fold and store a wheelchair; or
(iii) a seat to which a passenger who uses a wheelchair can transfer.

(c) Used Rail Cars. It shall be considered discrimination for purposys of section 202 of this Act
and section 504 of the Rehabilitation Act of 1973 (29 U.S.C. 794) for a person to purchase or
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lease a used rail passenger car for use in intercity or commuter rail transportation, unless such
person makes demonstrated good faith efforts to purchase or lease a used rail car that is readily
accessible to and usable by individuals with disabilities, including individuals who use wheel-
chairs, as prescribed by the Secretary of Transportation in regulations issued under section 244.
(d) Remanufactured Rail Cars.

(l) Remanufacturing. It shall be considered discrimination for purposes of section 202 of this
Act and section 504 of the Rehabilitation Act of 1973 (29 U.S.C. 794) for a person to
remanufacture a rail passenger car for use in intercity or commuter rail transportation so as to
extend its usable life for 10 years or more, unless the rail car, to the maximum extent feasible, is
made readily accessible to and usable by individuals with disabilities, including individuals who
use wheelchairs, as prescribed by the Secretary of Transportation in regulations issued under
section 244.

(2) Purchase or lease. It shall be considered discrimination for purposes of section 202 of this
Act and section 504 of the Rehabilitation Act of 1973 (29 U.S.C. 794) for a person to purchase
or lease a remanufactured rail passenger car for use in intercity or commuter rail transportation
unless such car was remanufactured in accordance with paragraph (I).
(e) Stations.

(l) New stations. It shall be considered discrimination for purposes of section 202 of this Act
and section 504 ofthe Rehabilitation Act of 1973 (29 U.S.C. 794) for a person to build a new
station for use in intercity or commuter rail transportation that is not readily accessible to and
usable by individuals with disabilities, including individuals who use wheelchairs, as prescribed
by the Secretary of Transportation in regulations issued under section 244.

(2) Existing stations.
(A) Failure to make readily accessible.
(i) General rule. It shall be considered discrimination for purposes of section 202 of this

Act and section 504 of the Rehabilitation Act of 1973 (29 u.s.c. 794) for a responsible person
to fail to make existing stations in the intercity rail transportation system, and existing key
stations in commuter rail transportation systems, readily accessible to and usable by individuals
with disabilities, including individuals who use wheelchairs, as prescribed by the Secretary of
Transportation in regulations issued under section 244.

(ii) Period for compliance.
(I) Intercity rail. All stations in the intercity rail transportation system shall be made

readily accessible to and usable by individuals with disabilities, including individuals who use
wheelchairs, as soon as practicable, but in no event later than 20 years after the date of enact-
ment of this Act.

(II) Commuter rail. Key stations in commuter rail transportation systems shall be
made readily accessible to and usable by individuals with disabilities, including individuals who
use wheelchairs, as soon as practicable but in no event later than 3 years after the date of enact-
ment of this Act, except that the time limit may be extended by the Secretary of Transportation
up to 20 years after the date of enactment of this Act in a case where the raising of the entire
passenger platform is the ·only means available of attaining accessibility or where other extraor-
dinarily expensive structural changes are necessary to attain accessibility.

(iii) Designation of key stations. Each commuter authority shall designate the key sta-
tions in its commuter rail transportation system, in consultation with individuals with disabilities
and organizations representing such individuals, taking into consideration such factors as high
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ridership and whether such station serves as a transferor feeder station. Before the final designa-
tion of key stations under this clense..a commuter authority shall hold a public hearing.

(iv) Plans and milestones. The Secretary of Transportation shall require the appropriate
person to develop a plan for carrying out this subparagraph that reflects consultation with indi-
viduals with disabilities affected by such plan and that establishes milestones for achievement of
the requirements of this subparagraph.

(B) Requirement when making alterations.
, (i) General rule. It shall be considered discrimination, for purposes of section 202 of this

Act and section 504 of the Rehabilitation Act of 1973 (29 U.S.c. 794), with respect to alter-
ations of an existing station or part thereof in the intercity or commuter rail transportation
systems that affect or could affect the usabilityofthe station or part thereof, for the responsible
person, owner, or person in ,control of the station to fail to make the alterations in such a manner
that, to the maximum extent feasible, the altered portions of the station are readily accessible to
and usable by individuals with disabilities, including individuals who use wheelchairs, upon
completion of such alterations.

(ii) Alterations to a primary function area. It shall be considered discrimination, for
, purposes of section 202 of this Act and section 504 of the Rehabilitation Act of 1973 (29 U.S.c.
794), with respect to alterations that affect or could affect the usability of or access to an area of
the station containing a primary function, for the responsible person, owner, or person in control
of the station to fail to make the alterations in such a manner that, to the maximum extent fea-
sible, the path of travel to the altered area, and the bathrooms, telephones, and drinking fountains
serving the altered area, are readily accessible to and usable by individuals with disabilities,
including individuals who use wheelchairs, upon completion of such alterations, where such
alterations to the path of travel or the bathrooms, telephones, and drinking fountains serving the
altered area are not disproportionate to the overall alterations in terms of cost and' scope (as
determined under criteria established by the Attorney General).

(C) Required cooperation. It shall be considered discrimination for purposes of section
202 of this Act and section 504 of the Rehabilitation Act of 1973 (29 U.S.C. 794) for an owner,
or person in control, of a station governed by subparagraph (A) or (B) to fail to provide reason-
able cooperation to a responsible person with respect to such station in that responsible person's
efforts to comply with such subparagraph. An owner, or person in control, of a station shall be
liable to a responsible person for any failure to provide reasonable cooperation as required by
this subparagraph. Failure to receive reasonable cooperation required by this subparagraph shall
not be a defense to a claim of discrimination under this Act

SEC. 243. CONFORMANCE OF ACCESSIDILITY STANDARDS. 42 USC 12163.

Accessibility standards included in regulations issued under this part shall be consistent with the
minimum guidelines issued by the Architectural and Transportation Barriers Compliance Board
under section 504(a) of this Act

SEC. 244. REGULA nONS. 42 USC 12164.

Not later than 1 year after the date of enactment of this Act, the Secretary of Transportation shall
issue regulations, in an accessible format, necessary for carrying out this part.
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SEC. 245. INTERIM ACCESSmILITY REQUIREMENTS. 42 USC 12165.

(a) Stations. If final regulations have not been issued pursuant to section 244, for new construc-
tion or alterations for which a valid and appropriate State or local building permit is obtained
prior to the issuance of final regulations under such section, and for which the construction or
alteration authorized by such permit begins within one year of the receipt of such permit and is
completed under the terms of such permit, compliance with the Uniform Federal Accessibility
Standards in effect at the time the building permit is issued shall suffice to satisfy the require-
ment that stations be readily accessible to and usable by persons with disabilities as required
under section 242(e), except that, if such fmal regulations have not been issued one year after the
Architectural and Transportation Barriers Compliance Board has issued the supplemental mini-
mum guidelines required under section 504(a) of this Act, compliance with such supplemental
minimum guidelines shall be necessary to satisfy the requirement that stations be readily acces-
sible to and usable by persons with disabilities prior to issuance of the final regulations.
(b) Rail Passenger Cars. If fmal regulations have not been issued pursuant to section 244, a
person shall be considered to have complied with the requirements of section 242 (a) through
(d) that a rail passenger car be readily accessible to and usable by individuals with disabilities, if
the design for such car complies with the laws and regulations (including the Minimum Guide-
lines and Requirements for Accessible Design and such supplemental minimum guidelines as
are issued under section 504(a) of this Act) governing accessibility of such cars, to the extent
that such laws and regulations are not inconsistent with this part and are in effect at the time such
design is substantially completed.

SEC. 246. EFFECTIVE DATE. 42 USC 12161 note.

(a) General Rule. Except as provided in subsection (b), this part shall become effective 18
months after the date of enactment of this Act.
(b) Exception. Sections 242 and 244 shall become effective on the date of enactment of this Act.

TITLE illPUBLIC ACCOMMODATIONS AND SERVICES OPERA TED BY PRIVATE
ENTITIES

SEC. 301. DEFINITIONS. 42 USC 12181.

As used in this title:
(1) Commerce. The term "commerce" means travel, trade, traffic, commerce, transportation,

or communication
(A) among the several States;
(B) between any foreign country or any territory or possession and any State; or
(C) between points in the same State but through another State or

foreign country.
(2) Commercial facilities. The term "commercial facilities" means facilities

(A) that are intended for nonresidential use; and
(B) whose operations will affect commerce. Such term shall not include railroad locomo-

tives, railroad freight cars, railroad cabooses, railroad cars described in section 242 or covered
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under thistitle, railroad rights-of-way, or facilities that are covered or expressly exempted from
coverage under the Fair Housing Act of 1968 (42 U.S.C. 3601 et seq.).

(3) Demand responsive system. The term "demand responsive system" means any system of
providing transportation of individuals by a vehicle, other than.a system which is a fixed route
system.

(4) Fixed route system. The term "fixed route system" means a system of providing transpor-
tation of individuals (other than by aircraft) on which a vehicle is operated along a prescribed
route according to a fixed schedule.

(5) Over-the-road bus. The term "over-the-road bus" means a bus characterized by an el-
evated passenger deck located over a baggage compartment.

(6) Private entity. The term "private entity" means any entity other than a public entity (as
defined in section 201(1».

(7) Public accommodation. The following private entities are considered public accommoda-
tions for purposes of this title, if the operations of such entities affect commerce

(A) an inn, hotel, motel, or other place of lodging, except for an establishment located
within a building that contains not more than five rooms for rent or hire and that is actually
occupied by the proprietor of such establishment as the residence of such proprietor;

(B) a restaurant, bar, or other establishment serving food or drink;
(C) a motion picture house, theater, concert hall, stadium, or other place of exhibition or

entertainment;
(D) an auditorium, convention center, lecture hall, or other place of public gathering;
(E) a bakery, grocery store, clothing store, hardware store, shopping center, or other sales

or rental establishment;
(F) a laundromat, dry-cleaner, bank, barber shop, beauty shop, travel service, shoe repair

service, funeral parlor, gas station, office of an accountant or lawyer, pharmacy, insurance
office, professional office of a health care provider, hospital, or other service establishment;

(G) a terminal, depot, or other station used for specified public transportation;
(H) a museum, library, gallery, or other place of public display or collection;
(I) a park, zoo, amusement park, or other place of recreation;
(J) a nursery, elementary, secondary, undergraduate, or postgraduate private school, or

other place of education;
(K) a day care center, senior citizen center, homeless shelter, food bank, adoption

agency, or other social service center establishment; and
(L) a gymnasium, health spa, bowling alley, golf course, or other place of exercise or

recreation.
(8) Rail and railroad. The terms "rail" and "railroad" have the meaning given the term

"railroad" in section 202(e) of the Federal Railroad Safety Act of 1970 (45 U.S.C. 431(e».
(9) Readily achievable. The term "readily achievable" means easily accomplish able and able

to be carried out without much difficulty or expense. In determining whether an action is readily
achievable, factors to be considered include

(A) the nature and cost of the action needed under this Act;
(B) the overall fmancial resources of the facility or facilities involved in the action; the

number of persons employed at such facility; the effect on expenses and resources, or the impact
otherwise of such action upon the operation of the facility;

(C) the overall fmancial resources of the covered entity; the overall size of the business

27



of a covered entity with respect to the number of its employees; the number, type, and location
of its facilities; and

(D) the type of operation or operations of the covered entity, including the composition,
structure, and functions of the workforce of such entity; the geographic separateness, administra-
tive or fiscal relationship of the facility or facilities in question to the covered entity.

(10) Specified public transportation. The term "specified public transportation" means
transportation by bus, rail, or any other conveyance (other than by aircraft) that provides the
general public with general or special service (including charter service) on a regular and con-
tinuing basis.

(11) Vehicle. The term "vehicle" does not include a rail passenger car, railroad locomotive,
railroad freight car, railroad caboose, or a railroad car described in section 242 or covered under
this title.

SEC. 302. PROHIBITION OF DISCRIMINA TION BY PUBLIC ACCOMMODATIONS.
42 USC 12182.

(a) General Rule. No individual shall be discriminated against on the basis of disability in the
full and equal enjoyment of the goods, services, facilities, privileges, advantages, or accommo-
dations of any place of public accommodation by any person who owns, leases (or leases to), or
operates a place of public accommodation.
(b) Construction.

(1) General prohibition.
(A) Activities.
(i) Denial of participation. It shall be discriminatory to subject an individual or class of

individuals on the basis of a disability or disabilities of such individual or class, directly, or
through contractual, licensing, or other arrangements, to a denial of the opportunity of the
individual or class to participate in or benefit from the goods, services, facilities, privileges,
advantages, or accommodations of an entity.

(ii) Participation in unequal benefit. It shall be discriminatory to afford an individual or
class of individuals, on the basis of a disability or disabilities of such individual or class, di-
rectly, or through contractual, licensing, or other arrangements with the opportunity to
participate in or benefit from a good, service, facility, privilege, advantage, or accommodation
that is not equal to that afforded to other individuals.

(iii) Separate benefit. It shall be discriminatory to provide an individual or class of
individuals, on the basis of a disability or disabilities of such individual or class, directly, or
through contractual, licensing, or other arrangements with a good, service, facility, privilege,
advantage, or accommodation that is different or separate from that provided to other individu-
als, unless such action is necessary to provide the individual or class of individuals with a good,
service, facility, privilege, advantage, or accommodation, or other opportunity that is as effective
as that provided to others.

(iv) Individual or class of individuals. For purposes of clauses (i) through (iii) of this
subparagraph, the term "individual or class of individuals' refers to the clients or customers of
the covered public accommodation that enters into the contractual, licensing or other arrange-
ment.

(B) Integrated settings. Goods, services, facilities, privileges, advantages, and accommo-
dations shall be afforded to an individual with a disability in the most integrated setting
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appropriate to the needs of the individual.
(C) Opportunity to participate. Notwithstanding the existence of separate or different

programs or activities provided in accordance with this section, an individual with a disability
shall not be denied the opportunity to participate in such programs or activities that are not
separate or different.

(0) Administrative methods. An individual or entity shall not, directly or through con-
tractual or other arrangements, utilize standards or criteria or methods of administration

(i) that have the effect of discriminating on the basis of disability;
or
(ii) that perpetuate the discrimination of others who are subject to common administra-

tive control.
(E) Association. It shall be discriminatory to exclude or otherwise deny equal goods,

services, facilities, privileges, advantages, accommodations, or other opportunities to an indi-
vidual or entity because of the known disability of an individual with whom the individual or
entity is known to have a relationship or association.

(2) Specific prohibitions.
(A) Discrimination. For purposes of subsection (a), discrimination includes
(i) the imposition or application of eligibility criteria that screen out or tend to screen out

an individual with a disability or any class of individuals with disabilities from fully and equally
enjoying any goods, services, facilities, privileges, advantages, or accommodations, unless such
criteria can be shown to be necessary for the provision of the goods, services, facilities, privi-
leges, advantages, or accommodations being offered;

(ii) a failure to make reasonable modifications in policies, practices, or procedures, when
such modifications are necessary to afford such goods, services, facilities, privileges, advantages,
or accommodations to individuals with disabilities, unless the entity can demonstrate that mak-
ing such modifications would fundamentally alter the nature of such goods, services, facilities,
privileges, advantages, or accommodations;

(iii) a failure to take such steps as may be necessary to ensure that no individual with a
disability is excluded, denied services, segregated or otherwise treated differently than other
individuals because of the absence of auxiliary aids and services, unless the entity can demon-
strate that taking such steps would fundamentally' alter the nature of the good, service, facility,
privilege, advantage, or accommodation being offered or would result in an undue burden;

(iv) a failure to remove architectural barriers, and communication barriers that are struc-
tural in nature, in existing facilities, and transportation barriers in existing vehicles and rail
passenger cars used by an establishment for transporting individuals (not including barriers that
can only be removed through the retrofitting of vehicles or rail passenger cars by the installation
of a hydraulic or other lift), where such rernoval is readily achievable; and

(v) where an entity can demonstrate that the removal of a barrier under clause (iv) is not
readily achievable, a failure to make such goods, services, facilities, privileges, advantages, or
accommodations available through alternative methods if such methods are readily achievable.

(B) Fixed route system. .
(i) Accessibility. It shall be considered discrimination for a private entity which operates

a fixed route system and which is not subject to section 304 to purchase or lease a vehicle with a
seating capacity in excess of 16 passengers (including the driver) for use on such system, for
which a solicitation is made after the 30th day following the effective date of this subparagraph,
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that is not readily accessible to and usable by individuals with disabilities, including individuals
who use wheelchairs.

(ii) Equivalent service. If a private entity which operates a fixed route system and which
is not subject to section 304 purchases or leases a vehicle with a seating capacity of 16 passen-
gers or less (including the driver) for use on such system after the effective date of this
subparagraph that is not readily accessible to or usable by individuals with disabilities, it shall be
considered discrimination for such entity to fail to operate such system so that, when viewed in
its entirety, such system ensures a level of service to individuals with disabilities, including
individuals who use wheelchairs, equivalent to the level of service provided to individuals
without disabilities.

(C) Demand responsive system. For purposes of subsection (a), discrimination includes
(i) a failure of a private entity which operates a demand responsive system and which is

not subject to section 304 to operate such system so that, when viewed in its entirety, such
system ensures a level of service to individuals with disabilities, including individuals who use
wheelchairs, equivalent to the level of service provided to individuals without disabilities; and

(ii) the purchase or lease by such entity for use on such system of a vehicle with a seating
capacity in excess of 16 passengers (including the driver), for which solicitations are made after
the 30th day following the effective date of this subparagraph, that is not readily accessible to
and usable by individuals with disabilities (including individuals who use wheelchairs) unless
such entity can demonstrate that such system, when viewed in its entirety, provides a level of
service to individuals with disabilities equivalent to that provided to individuals without disabili-
ties.

(0) Over-the- road buses.
(i) Limitation on applicability. Subparagraphs (B) and (C) do not apply to over-the-road

buses.
(ii) Accessibility requirements. For purposes of subsection (a), discrimination includes (1)

the purchase or lease of an over-the-road bus which does not comply with the regulations issued
.under section 306(a)(2) by a private entity which provides transportation of individuals and
which is not primarily engaged in the business of transporting people, and (IT) any other failure
of such entity to comply with such regulations.

(3) Specific Construction. Nothing in this title shall require an entity to permit an individual
to participate in or benefit from the goods, services, facilities, privileges, advantages and accom-
modations of such entity where such individual poses a direct threat to the health or safety of
others.
The term "direct threat" means a significant risk to the health or safety of others that cannot be
eliminated by a modification of policies, practices, or procedures or by the provision of auxiliary
aids or services.

SEC. 303. NEW CONSTRUCTION AND ALTERATIONS IN PUBLIC ACCOMMODA-
TIONS AND COMMERCIAL FACILITIES. 42 USC 12183.

(a) Application of Term. Except as provided in subsection (b), as applied to public accommoda-
tions and commercial facilities, discrimination for purposes of section 302(a) includes

(1) a failure to design and construct facilities for lust occupancy later than 30 months after
the date of enactment of this Act that are readily accessible to and usable by individuals with
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disabilities, except where an entity can demonstrate that it is structurally impracticable to meet
.the requirements of such subsection in accordance with standards set forth or incorporated by
reference in regulations issued under this title; and

(2) with respect to a facility or part thereof that is altered by, on behalf of, or for the use of
an establishment in a manner that affects or could affect the usability of the facility or part
thereof, a failure to make alterations in such a manner that, to the maximum extent feasible, the
altered portions of the facility are readily accessible to and usable by individuals with disabili-
ties, including individuals who use wheelchairs. Where the entity is undertaking an alteration
that affects or could affect usability of or access to an area of the facility containing a primary
function, the entity shall also make the alterations in such a manner that, to the maximum extent
feasible, the path of travel to the altered area and the bathrooms, telephones, and drinking foun-
tains serving the altered area, are readily accessible to and usable by individuals with disabilities
where such alterations to the path of travel or the bathrooms, telephones, and drinking fountains
serving the altered area are not disproportionate to the overall alterations in terms of cost and
scope (as determined under criteria established by the Attorney General).
(b) Elevator. Subsection (a) shall not be construed to require the installation of an elevator for
facilities that are less than three stories or have less than 3,000 square feet per story unless the
building is a shopping center, a shopping mall, or the professional office of a health care pro-
vider or unless the Attorney General determines that a particular category of such facilities
requires the installation of elevators based on the usage of such facilities.

SEC. 304. PROHIBITION OF DISCRIMINATION IN SPECIFIED PUBLIC
TRANSPORTATION SERVICES PROVIDED BY PRIVATE ENTITIES. 42 USC 12184.

(a) General Rule. No individual shall be discriminated against on the basis of disability in the
full and equal enjoyment of specified public transportation services provided by a private entity
that is primarily engaged in the business of transporting people and whose operations affect
commerce.
(b) Construction. For purposes of subsection (a), discrimination includes

(1) the imposition or application by a entity described in subsection (a) of eligibility criteria
that screen out or tend to screen out an individual with a disability or any class of individuals
with disabilities from fully enjoying the specified public transportation services provided by the
entity, unless such criteria can be shown to be necessary for the provision of the services being
offered;

(2) the failure of such entity to
(A) make reasonable modifications consistent with those required under section

302(b )(2)(A)(ii);
(B) provide auxiliary aids and services consistent with the requirements of section

302(b )(2)(A)(iii); and
(C) remove barriers consistent with the requirements of section 302(b)(2)(A) and with

the requirements of section 303(a)(2);
(3) the purchase or lease by such entity of a new vehicle (other than an automobile, a van

with a seating capacity of less than 8 passengers, including the driver, or an over-the-road bus)
which is to be used to provide specified public transportation and for which a solicitation is
made after the 30th day following the effective date of this section, that is not readily accessible
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to and usable by individuals with disabilities, including individuals who use wheelchairs; except
that the new vehicle need not be readily accessible to and usable by such individuals if the new
vehicle is to be used solely in a demand responsive system and if the entity can demonstrate that
such system, when viewed in its entirety, provides a level of service to such individuals equiva-
lent to the level of service provided to the general public;

(4)(A) the purchase or lease by such entity of an over-the-road bus which does not comply
with the regulations issued under section 306(a)(2); and

(B) any other failure of such entity to comply with such regulations; and
(5) the purchase or lease by such entity of a new van with a seating capacity of less than 8

passengers, including the driver, which is to be used to provide specified public transportation
and for which a solicitation is made after the 30th day following the effective date of this section
that is not readily accessible to or usable by individuals with disabilities, including individuals
who use wheelchairs; except that the new van need not be readily accessible to and usable by
such individuals if the entity can demonstrate that the system for which the van is being pur-
chased or leased, when viewed in its entirety, provides a level of service to such individuals
equivalent to the level of service provided to the general public;

(6) the purchase or lease by such entity of a new rail passenger car that is to be used to
provide specified public transportation, and for which a solicitation is made later than 30 days
after the effective date of this paragraph, that is not readily accessible to and usable by individu-
als with disabilities, including individuals who use wheelchairs; and

(7) the remanufacture by such entity of a rail passenger car that is to be used to provide
specified public transportation so as to extend its usable life for 10 years or more, or the pur-
chase or lease by such entity of such a rail car, unless the rail car, to the maximum extent
feasible, is made readily accessible to and usable by individuals with disabilities, including
individuals who use wheelchairs.
(c) Historical or Antiquated Cars.

(1) Exception. To the extent that compliance with subsection (b)(2)(C) or (b)(7) would
significantly alter the historic or antiquated character of a historical or antiquated rail passenger
car, or a rail station served exclusively by such cars, or would result in violation of any rule,
regulation, standard, or order issued by the Secretary of Transportation under the Federal
Railroad Safety Act of 1970, such compliance shall not be required.

(2) Definition. As used in this subsection, the term "historical or antiquated rail passenger
car" means a rail passenger car

(A) which is not less than 30 years old at the time of its use for transporting individuals;
(B) the manufacturer of which is no longer in the business of manufacturing rail passen-

ger cars; and
(C) which (i) has a consequential association with events or persons significant to the

past; or
(ii) embodies, or is being restored to embody, the distinctive characteristics of a type of

rail passenger car used in the past, or to represent a time period which has passed.

SEC. 305. STUDY. 42 USC 12185.

a) Purposes. The Office of Technology Assessment shall undertake a study to determine
(1) the access needs of individuals with disabilities to over-the-road buses and over-the-road
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bus service; and
(2) the most cost-effective methods for providing access to over-the-road buses and over-the-

road bus service to individuals with' disabilities,' particularly individuals who-use wheelchairs,
through all forms of boarding options.
(b) Contents. The study shall include, at a minimum.an analysis of the following: .

(I) The anticipated demand by individuals with disabilities for accessible over-the-road
buses and over-the-road bus service.

(2) The degree to which such buses and service, including any service required under sec-
tions 304(b)(4) arid 306(a)(2); are readily accessible to and usable by individuals with
disabilities.

(3) The effectiveness of various methods of providing accessibility to such buses and service
to individuals with disabilities.

(4) The cost of providing accessible over-the-road buses and bus service to individuals with
disabilities, including consideration of recent technological and cost saving developments in
equipment and devices.

(5) Possible design changes in over-the-road buses that could enhance accessibility, includ-
, ing the installation of accessiblerestrooms which do not result in a loss of seating capacity.

(6) The impact of accessibility requirements on the continuation of over-the-road bus ser-
vice, with particular consideration of the impact of such requirements on such service to rural
communities.
(c) Advisory Committee. In conducting the study required by subsection (a), the Office of
Technology Assessment shall establish an advisory committee, which shall consist of

(1) members selected from among private operators and manufacturers of over-the-road
buses;

(2) members selected from among individuals with disabilities, particularly individuals who
use wheelchairs, who are potential riders of such buses; and

(3) members selected for their technical expertise on issues included in the study, including
manufacturers of boarding assistance equipment and devices.
The number of members selected under each of paragraphs (1) and (2) shall be equal, and the
total number of members selected under paragraphs (1) and (2) shall exceed the number of
members selected under paragraph (3).
(d) Deadline. The study required by subsection (a), along with recommendations by the Office
of Technology Assessment, including any policy options for legislative action, shall be submit-
ted to the President and Congress within 36 months after the date of the enactmeIit of this Act. If
the President determines that compliance with the regulations issued pursuant to section
306(a)(2)(B) on or before the applicable deadlines specified in section 306(a)(2)(B) will result in
a significant reduction in .interciry over-the-road bus service, the President shall extend each such
deadline by 1 year.
(e) Review. In developing the study required by subsection (a), the Office of Technology As-
sessment shall provide a preliminary draft of such study to the Architectural and Transportation
Barriers Compliance Board established under section 502 of the Rehabilitation Act of 1973 (29
U.S.c. 792). The Board shall have an opportunity to comment on such draft study, and any such
comments by the Board made in writing within 120 days after the Board's receipt of the draft
study shall be incorporated as part of the final study required to be submitted under subsection
(d).
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SEC. 306. REGULATIONS. 42 USC 12186.

(a) Transportation Provisions.
(I) General rule. Not later than I year after the date of the enactment of this Act, the Secre-

tary of Transportation shall issue regulations in an accessible format to carry out sections
302(b)(2) (B) and (C) and to carry out section 304 (other than subsection (b)(4».

(2) Special rules for providing access to over-the-road buses.
(A) Interim requirements.
(i) Issuance. Not later than I year after the date of the enactment of this Act, the Secre-

tary of Transportation shall issue regulations in an accessible format to carry out sections
304(b)(4) and 302(b)(2)(D)(ii) that require each private entity which uses an over-the-road bus
to provide transportation of individuals to provide accessibility to such bus; except that such
regulations shall not require any structural changes in over-the-road buses in order to provide
access to individuals who use wheelchairs during the effective period of such regulations and
shall not require the purchase of boarding assistance devices to provide access to such individu-
als.

(ii) Effective period. The regulations issued pursuant to this subparagraph shall be effec-
tive until the effective date of the regulations issued under subparagraph (B).

(B) Final requirement.
(i) Review of study and interim requirements. The Secretary shall review the study

submitted under section 305 and the regulations issued pursuant to subparagraph (A).
(ii) Issuance. Not later than I year after the date of the submission of the study under

section 305, the Secretary shall issue in an accessible format new regulations to carry out sec-
tions 304(b)(4) and 302(b)(2)(D)(ii) that require, taking into account the purposes of the study
under section 305 and any recommendations resulting from such study, each private entity which
uses an over-the-road bus to provide transportation to individuals to provide accessibility to such
bus to individuals with disabilities, including individuals who use wheelchairs.

(iii) Effective period. Subject to section 305(d), the regulations issued pursuant to this
subparagraph shall take effect

(I) with respect to small providers of transportation (as defined by the Secretary), 7
years after the date of the enactment of this Act; and

(II) with respect to other providers of transportation, 6 years after such date of enact-
ment.

(C) Limitation on requiring installation of accessible restrooms. The regulations issued
pursuant to this paragraph shall not require the installation of accessible restrooms in over-the-
road buses if such installation would result in a loss of seating capacity.

(3) Standards. The regulations issued pursuant to this subsection shall include standards
applicable to facilities and vehicles covered by sections 302(b )(2) and 304.
(b) Other Provisions. Not later than 1 year after the date of the enactment of this Act, the Attor-
ney General shall issue regulations in an accessible format to carry out the provisions of this title
not referred to in subsection (a) that include standards applicable to facilities and vehicles cov-
ered under section 302.
(c) Consistency With ATBCB Guidelines. Standards included in regulations issued under sub-
sections (a) and (b) shall be consistent with the minimum guidelines and requirements issued by
the Architectural and Transportation Barriers Compliance Board in accordance with section 504
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of this Act.
(d) Interim Accessibility Standards.

(1) Facilities. If final regulations have not been issued pursuant to this section, for new
construction or alterations for which a valid and appropriate State or local building permit is
obtained prior to the issuance of finalregulations under this section, and for which the construc-
tion or alteration authorized by such permit begins within one year of the receipt of such permit
and is completed under the terms of such permit, compliance with the Uniform Federal Accessi-
bility Standards in effect at the time the building permit is issued shall suffice to satisfy the
requirement that facilities be readily accessible to and usable by persons with disabilities as
required under section 303, except that, if such final regulations have not been issued one year
after the Architectural and Transportation Barriers Compliance Board has issued the supplemen-
tal minimum guidelines required under section 504(a) of this Act, compliance with such
supplemental minimum guidelines shall be necessary to satisfy the requirement that facilities be
readily accessible to and usable by persons with disabilities prior to issuance of the final regula-
tions.

(2) Vehicles and rail passenger cars. If fmal regulations have not been issued pursuant to this
section, a private entity shall be considered to have complied with the requirements of this title,
if any, that a vehicle or rail passenger car be readily accessible to and usable by individuals with
disabilities, if the design for such vehicle or car complies with the laws and regulations (includ-
ing the Minimum Guidelines and Requirements for Accessible Design and such supplemental
minimum guidelines as are issued under section 504(a) of this Act) governing accessibility of
such vehicles or cars, to the extent that such laws and regulations are not inconsistent with this
title and are in effect at the time such design is substantially completed.

SEC. 307. EXEMPTIONS FOR PRIVATE CLUBS AND RELIGIOUS ORGANIZATIONS.
42 USC 12187.

The provisions of this title shall not apply to private clubs or establishments exempted from
coverage under title II of the Civil Rights Act of 1964 (42 U.S.C. 2000-a(e)) or to religious
organizations or entities controlled by religious organizations, including places of worship.

SEC. 308. ENFORCEMENT. 42 USC 12188.

(a) In General.
(1) Availability of remedies and procedures. The remedies and procedures set forth in section

204(a) of the Civil Rights Act of 1964 (42 U.S.C. 2000a-3(a)) are the remedies and procedures
this title provides to any person who is being subjected to discrimination on the basis of disabil-
ity in violation of this title or who has reasonable grounds for believing that such person is about
to be subjected to discrimination in violation of section 303. Nothing in this section shall require
a person with a disability to engage in a futile gesture if such person has actual notice that a
person or organization covered by this title does not intend to comply with its provisions.

(2) Injunctive relief. In the case of violations of sections 302(b)(2)(A)(iv) and section 303(a),
injunctive relief shall include an order to alter facilities to make such facilities readily accessible
to and usable by individuals with disabilities to the extent required by this title. Where appropri-
ate, injunctive relief shall also include requiring the provision of an auxiliary aid or service,
modification of a policy, or provision of alternative methods, to the extent required by this title.
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(b) Enforcement by the Attorney General.
(1) Denial of rights.

(A) Duty to investigate.
(i) In general. The Attorney General shall investigate alleged violations of this title, and

shall undertake periodic reviews of compliance of covered entities under this title.
(ii) Attorney General Certification. On the application of a State or local government, the

Attorney General may, in consultation with the Architectural and .Transportation Barriers Com-
pliance Board, and after prior notice and a public hearing at which persons, including individuals
with disabilities, are provided an opportunity to testify against such certification, certify that a
State law or local building code or similar ordinance that establishes accessibility requirements
meets or exceeds the minimum requirements of this Act for the accessibility and usability of
covered facilities under this title. At any enforcement proceeding under this section, such certifi-
cation by the Attorney General shall be rebuttable evidence that such State law or local
ordinance does meet or exceed the minimum requirements of this Act.

(B) Potential violation. If the Attorney General has reasonable cause to believe that
(i) any person or group of persons is engaged in a pattern or practice of discrimination

under this title; or
(ii) any person or group of persons has been discriminated against under this title and

such discrimination raises an issue of general public importance,
the Attorney General may commence a civil action in any appropriate United States district
court.

(2) Authority of court. In a civil action under paragraph (l)(B), the court
(A) may grant any equitable relief that such court considers to be appropriate, including,

to the extent required by this title
(i) granting temporary, preliminary, or permanent relief;
(ii) providing an auxiliary aid or service, modification of policy, practice, or procedure,

or alternative method; and
(iii) making facilities readily accessible to and usable by individuals with disabilities;
(B) may award such other relief as the court considers to be appropriate, including

monetary damages to persons aggrieved. when requested by the Attorney General; and
(C) may, to vindicate the public interest, assess a civil penalty against the entity in an

amount
(i) not exceeding $50,000 for a first violation; and
(ii) not exceeding $100,000 for any subsequent violation.

(3) Single violation. For purposes of paragraph (2)(C), in determining whether a first or
subsequent violation has occurred, a determination in a single action, by judgment or settlement,
that the covered entity has engaged in more than one discriminatory act shall be counted as a
single violation.

(4) Punitive damages. For purposes of subsection (b)(2)(B), the term "monetary damages"
and "such other relief' does not include punitive damages.

(5) Judicial consideration. In a civil action under paragraph (1)(B), the court, when consider-
ing what amount of civil penalty, if any, is appropriate, shall give consideration to any good
faith effort or attempt to comply with this Act by the entity. In evaluating good faith, the court
shall consider, among other factors it deems relevant, whether the entity could have reasonably
anticipated the need for an appropriate type of auxiliary aid needed to accommodate the unique

36



needs of a particular individual with a disability.

SEC. 309. EXAMINATIONS AND COURSES. 42 USC 12189.

Any person that offers examinations or courses related to applications, licensing, certification, or
eredentialing for secondary or postsecondary education, professional, or trade purposes shall
offer such examinations or courses in a place and manner accessible to persons with disabilities
or offer alternative accessible arrangements for such individuals ..

SEC. 310. EFFECTIVE DATE. 42 USC 12181 note.

(a) General Rule. Except as provided in subsections (b) and (c), this title shall become effective
18 months after the date of the enactment of this Act.
(b) Civil Actions. Except for any civil action brought for a violation of section 303, no civil
action shall be brought for any act or omission described in section 302 which occurs

(1) during the first 6 months after the effective date, against businesses that employ 25·or
fewer employees and have gross receipts of $1,000,000 or less; and

(2) during the first year after the effective date, against businesses that employ 10 or fewer
employees and have gross receipts of $500,000 or less.
(c) Exception. Sections 302(a) for purposes of section 302(b)(2) (B) and (C) only, 304(a) for
purposes of section 304(b)(3) only, 304(b)(3), 305, and 306 shall take effect on the date of the
enactment of this Act. .

TITLE IV TELECOMMUNICATIONS

SEC. 401. TELECOMMUNICATIONS RELAY SERVICES FOR HEARING-IMPAIRED
AND SPEECH-IMPAIRED INDIVIDUALS.

(a) Telecommunications. Title ITof the Communications Act of 1934 (47 U.S.C. 201 et seq.) is
amended by adding at the end thereof the following new section:
"SEC. 225. TELECOMMUNICATIONS SERVICES FOR HEARING-IMPAIRED AND
SPEECH-IMPAIRED INDIVIDUALS. State and local Governments. 47 USC
225.

"(a) Definitions. As used in this section
"(1) Common carrier or carrier. The term 'common carrier' or 'carrier' includes any com-

mon carrier engaged in interstate communication by wire or radio as defined in section 3(h) and
any common carrier engaged in intrastate communication by wire or radio, notwithstanding
sections 2(b) and 221(b).

"(2) TOO. The term 'TOO' means a Telecommunications Device for the Deaf, which is a
machine that employs graphic communication in the transmission of coded signals through a
wire or radio communication system.

"(3) Telecommunications relay services. The term 'telecommunications relay services'
means telephone transmission services that provide the ability for an individual who has a
hearing impairment or speech impairment to engage in communication by wire or radio with a
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hearing individual in a manner that is functionally equivalent to the ability of an individual who
does not have a hearing impairment or speech impairment to communicate using voice commu-
nication services by wire or radio. Such term includes services that enable two-way
communication between an individual who uses a TDD or other nonvoice terminal device and an
individual who does not use such a device.
"(b ) Availability of Telecommunications Relay Services.

"( 1) In general. In order to carry out the purposes established under section 1, to make
available to all individuals in the United States a rapid, efficient nationwide communication
service, and to increase the utility of the telephone system of the Nation, the Commission shall
ensure that interstate and intrastate telecommunications relay services are available, to the extent
possible and in the most efficient manner, to hearing-impaired and speech-impaired individuals
in the United States.

"(2) Use of General Authority and Remedies. For the purposes of administering and enforc-
ing the provisions of this section and the regulations prescribed thereunder, the Commission
shall have the same authority, power, and functions with respect to common carriers engaged in
intrastate communication as the Commission has in administering and enforcing the provisions
of this title with respect to any common carrier engaged in interstate communication. Any
violation of this section by any common carrier engaged in intrastate communication shall be
subject to the same remedies, penalties, and procedures as are applicable to a violation of this
Act by a common carrier engaged in interstate communication.
"(c) Provision of Services. Each common carrier providing telephone voice transmission ser-
vices shall,not later than 3 years after the date of enactment of this section, provide in
compliance with the regulations prescribed under this section, throughout the area in which it
offers service, telecommunications relay services, individually, through designees, through a
competitively selected vendor, or in concert with other carriers. A common carrier shall be
considered to be in compliance. with such regulations

"(1) with respect to intrastate telecommunications relay services in any State that does not
have a certified program under subsection (f) and with respect to interstate telecommunications
relay services, if such common carrier (or other entity through which the carrier is providing
such relay services) is in compliance with the Commission's regulations under subsection (d); or

"(2) with respect to intrastate telecommunications relay services in any State that has a
certified program under subsection (f) for such State, if such common carrier (or other entity
through which the carrier is providing such relay services) is in compliance with the program
certified under subsection (f) for such State.
"(d) Regulations.

"(1) In general. The Commission shall, not later than 1 year after the date of enactment of
this section, prescribe regulations to implement this section, including regulations that

"(A) establish functional requirements, guidelines, and operations procedures for tele-
communications relay services;

"(B) establish minimum standards that shall be met in carrying out subsection (c);
"(C) require that telecommunications relay services operate every day for 24 hours per

day;
"(D) require that users of telecommunications relay services pay rates no greater than the

rates paid for functionally equivalent voice communication services with respect to such factors
as the duration of the call, the time of day, and the distance from point of origination to point of
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termination;
"(E) prohibit relay operators from failing to fulfill the obligations.of common carriers by

refusing calls or limiting the length of calls that use telecommunications relay services; .:
"(F) prohibitrelay operators from disclosing the content of any relayed conversation and

from keeping records of the content of any such conversation beyond the duration of the call;
and

"(0) prohibit relay operators from intentionally altering a relayed conversation.
"(2)Technology. The Commission shall ensure that regulations prescribed to implement this

section encourage, consistent with section 7(a) of this Act, the use of existing technology and do
not discourage or impair the development of improved technology.

"(3) Jurisdictional separation of costs. . .
-"(A) In general. Consistent with the provisions of section 410 of this Act, the Commis-

sion shall prescribe regulations governing the jurisdictional separation of costs for the services
provided pursuant to this section.

"(B) Recovering costs. Such regulations shall generally provide that costs caused by
interstate telecommunications relay services shall be recovered from all subscribers for every
interstate service and costs caused by intrastate telecommunications relay services shall be
recovered from the intrastate jurisdiction. In a State that has a certified program under subsection
(f), a State commission shall permit a common carrier to recover the costs incurred in providing
intrastate telecommunications relay services by a method consistent with the requirements of this
section.
"(e) Enforcement.

"(1) In general. Subject to subsections (f) and (g), the Commission shall enforce this section.
"(2) Complaint. The Commission shall resolve, by final order, a complaint alleging a viola-

tion of this section within 180 days after the date such complaint is rued.
"(f) Certification.

"(1) State documentation. Any State desiring to establish a State program under this
section shall submit documentation to the Commission that describes the program of such State
for implementing intrastate telecommunications relay services and the procedures and remedies
available for enforcing any requirements imposed by the State program.

"(2) Requirements for certification. After review of such documentation, the Commission
shall certify the State program if the Commission determines that

"(A) the program makes available to hearing-impaired and speech-impaired individu-
als, either directly, through designees, through a competitively selected vendor, or through
regulation of intrastate common carriers, intrastate telecommunications relay services in such
State in a manner that meets or exceeds the requirements of regulations prescribed by the Com-
mission under subsection (d); and

"(B) the program makes available adequate procedures and remedies for enforcing
the requirements of the State program.

"(3) Method of funding. Except as provided in subsection (d), the Commission shall not
refuse to certify a State program based solely on the method such State will implement for
funding intrastate telecommunication relay services.

"(4) Suspension or revocation of certification. The Commission may suspend or revoke
such certification if, after notice and opportunity for hearing, the Commission determines that
such certification is no longer warranted. In a State whose program has been suspended or
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revoked, the Commission shall take such steps as may be necessary, consistent with this section,
to ensure continuity of telecommunications relay services.

"(g) Complaint.
"(1) Referral of complaint. If a complaint to the Commission alleges a violation of this

section with respect to intrastate telecommunications relay services within a State and certifica-
tion of the program of such State under subsection (0 is in effect, the Commission shall refer
such complaint to such State.

"(2) Jurisdiction of commission. After referring a complaint to a State under paragraph
(1), the Commission shall exercise jurisdiction over such complaint only if

"(A) final action under such State program has not been taken on such complaint by such
State

"(i) within 180 days after the complaint is filed with such State; or
"(ii) within a shorter period as prescribed by the regulations of such State; or

"(B) the Commission determines that such State program is no longer qualified for certifica-
tion under subsection (0.".
(b) Conforming Amendments. The Communications Act of 1934 (47 U.S.C. 151 et seq.) is
amended

(1) in section 2(b) (47 U.S.C. 152(b)), by striking "section 224" and inserting "sections 224
and 225"; and

(2) in section 221(b) (47 U.S.c. 221(b)), by striking "section 301" and inserting "sections
225 and 301".

SEC. 402. CLOSED-CAPTIONING OF PUBLIC SERVICE ANNOUNCEMENTS.

Section 711 of the Communications Act of 1934 is amended to read as follows:

"SEC. 711. CLOSED-CAPTIONING OF PUBLIC SERVICE ANNOUNCEMENTS.
47USC61J.

"Any television public service announcement that is produced or funded in whole or in part by
any agency or instrumentality of Federal Government shall include closed captioning of the
verbal content of such announcement. A television broadcast station licensee

"(1) shall not be required to supply closed captioning for any such announcement that fails to
include it; and

"(2) shall not be liable for broadcasting any such announcement without transmitting a
closed caption unless the licensee intentionally fails to transmit the closed caption that was
included with the announcement".

TITLE V MISCELLANEOUS PROVISIONS

SEC. 501. CONSTRUCflON. . 42 USC 12201.
(a) In General. Except as otherwise provided in this Act, nothing in this Act shall be construed to
apply a lesser standard than the standards applied under title V of the Rehabilitation Act of 1973
(29 U.S.c. 790 et seq.) or the regulations issued by Federal agencies pursuant to such title.
(b) Relationship to Other Laws. Nothing in this Act shall be construed to invalidate or limit the
remedies, rights, and procedures of any Federal law or law of any State or political subdivision
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of any State or jurisdiction that provides greater or equal protection for the-rights of individuals
with disabilities than are afforded by this Act. Nothing in this Act shall be construed to preclude
the prohibition of, or the imposition of restrictions on, smoking in places of employment covered
by title I, in transportation covered by title IIor ill, or in places of public accommodation
covered by title lIT.
(c) Insurance. Titles I through IV of this Act shall not be construed to prohibit or restrict

(1) an insurer, hospital or medical service company, health maintenance organization, or any
agent, or entity that administers benefit plans, or similar organizations from underwriting risks,
classifying risks.or administering such risks that are based on or not inconsistent with State law;
or

(2) a person or organization covered by this Act from establishing, sponsoring, observing or
. administering the terms of a bona fide benefit plan that are based on underwriting risks, classify-
ing risks, or administering such risks that are based on or not inconsistent with State law; or

(3) a person or organization covered by this Act from establishing, sponsoring, observing or
administering the terms of a bona fide benefit plan that is not subject to State laws that regulate
insurance.
Paragraphs (1), (2), and (3) shall not be used as a subterfuge to evade the purposes of title I and
ill.
(d) Accommodations and Services. Nothing in this Act shall be construed to require an indi-
vidual with a disability to accept an accommodation, aid, service, opportunity, or benefit which
such individual chooses not to accept.

SEC. 502. STATE IMMUNITY. 42 USC 12202.

A State shall not be immune under the eleventh amendment to the Constitution of the United
States from an action in Federal or State court of competent jurisdiction for a violation of this
Act. In any action against a State for a violation of the requirements of this Act, remedies
(including remedies both at law and in equity) are available for such a violation to the same
extent as such remedies are available for such a violation in an action against any public or
private entity other than a State.

SEC. 503. PROHIBITION AGAINST RETALIATION AND COERCION. 42 USC 12203.

(a) Retaliation. No person shall discriminate against any individual because such individual has
opposed any act or practice made unlawful by this Act or because such individual made a
charge, testified, assisted, or participated in any manner in an investigation, proceeding, or
hearing under this Act.
(b) Interference, Coercion, or Intimidation. It shall be unlawful to coerce, intimidate, threaten, or
interfere with any individual in the exercise or enjoyment of, or on account of his or her having
exercised or enjoyed, or on account of his or her having aided or encouraged any other indi-
vidual in the exercise or enjoyment of, any right granted or protected by this Act.
(c) Remedies and Procedures. The remedies and procedures available under sections 107, 203,
and 308 of this Act shall be available to aggrieved persons for violations of subsections (a) and
(b), with respect to title I, title IT and title ill, respectively.
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SEC. 504. REGULATIONS BY THE ARCHITECTURAL AND TRANSPORT AnON
BARRIERS COMPLIANCE BOARD. 42 USC 12204.

(a) Issuance of Guidelines. Not later than 9 months after the date of enactment of this Act, the
Architectural and Transportation Barriers Compliance Board shall issue minimum guidelines
that shall supplement the existing Minimum Guidelines and Requirements for Accessible Design
for purposes of titles ITand III of this Act.
(b) Contents of Guidelines. The supplemental guidelines issued under subsection (a) shall estab-
lish additional requirements, consistent with this Act, to ensure that buildings, facilities, rail
passenger cars, and vehicles are accessible, in terms of architecture and design, transportation,
and communication, to individuals with disabilities.
(c) Qualified Historic Properties.

(1) In general. The supplemental guidelines issued under subsection (a) shall include proce-
dures and requirements for alterations that will threaten or destroy the historic significance of
qualified historic buildings and facilities as.defined in 4.1.7(l)(a) of the Uniform Federal Acces-
sibility Standards.

(2) Sites eligible for listing in national register. With respect to alterations of buildings or
facilities that are eligible for listing in the National Register of Historic Places under the Na-
tional Historic Preservation Act (16 U.S.c. 470 et seq.), the guidelines described in paragraph
(1) shall, at a minimum, maintain the procedures and requirements established in 4.1.7 (1) and
(2) of the Uniform Federal Accessibility Standards.

(3) Other sites. With respect to alterations of buildings or facilities designated as historic
under State or local law, the guidelines described in paragraph (1) shall establish procedures
equivalent to those established by 4.1.7(1) (b) and (c) of the Uniform Federal Accessibility
Standards, and shall require, at a minimum, compliance with the requirements established in
4.1.7(2) of such standards. .

SEC. 505. ATTORNEY'S FEES. 42 USC 12205.

In any action or administrative proceeding commenced pursuant to this Act, the court or agency,
in its discretion, may allow the prevailing party, other than the United States, a reasonable
attorney's fee, including litigation expenses, and costs, and the United States shall be liable for
the foregoing the same as a private individual.

SEC. 506. TECHNICAL ASSISTANCE. 42 USC 12206.

(a) Plan for Assistance.
(1) In general. Not later than 180 days after the date of enactment of this Act, the Attorney

General, in consultation with the Chair of the Equal Employment Opportunity Commission, the
Secretary of Transportation, the Chair of the Architectural and Transportation Barriers Compli-
ance Board, and the Chairman of the Federal Communications Commission, shall develop a plan
to assist entities covered under this Act, and other Federal agencies, in understanding the respon-
sibility of such entities and agencies under this Act.

(2) Publication of plan. The Attorney General shall publish the plan referred to in paragraph
(1) for public comment in accordance with subchapter ITof chapter 5 of title 5, United States
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Code (commonly known as the Administrative Procedure Act).
(b) Agency and Public Assistance. The Attorney General may obtain the assistance of other
Federal agencies in carrying out subsection (a), including the National Council on Disability, the
President's Committee on Employment of People with Disabilities, the Small Business Admini-
stration, and the Department of Commerce.
(c) Implementation ..

(1) Rendering assistance. Each Federal agency that has responsibility under paragraph (2) for
implementing this Act may render technical assistance to individuals and institutions that have
rights or duties under the respective title or titles for which such agency has responsibility.

(2) Implementation of titles.
(A) Title 1. The Equal Employment Opportunity Commission and the Attorney General

shall implement the plan for assistance developed under subsection (a), for title I.
(B) Title ll.

(i) Subtitle a. The Attorney General shall implement such plan for assistance for subtitle
A of title ll.

(ii) Subtitle b. The Secretary of Transportation shall implement such plan for assistance
for subtitle B of title IT.

(C) Title Ill. The Attorney General, in coordination with the Secretary of Transportation and
the Chair of the Architectural Transportation Barriers Compliance Board, shall implement such
plan for assistance for title Ill, except for section 304, the plan for assistance for which shall be
implemented by the Secretary of Transportation.

(D) Title IV. The Chairman of the Federal Communications Commission, in coordination
with the Attorney General, shall implement such plan for assistance for title IV.

(3) Technical assistance manuals. Each Federal agency that has responsibility under para-
graph (2) for implementing this Act shall, as part of its implementation responsibilities, ensure
the availability and provision of appropriate technical assistance manuals to individuals or
entities with rights or duties under this Act no later than six months after applicable fmal regula-
tions are published under titles I, IT,Ill, and IV.
(d) Grants and Contracts.

(1) In general. Each Federal agency that has responsibility under subsection (c)(2) for imple-
menting this Act may make grants or award contracts to effectuate the purposes of this section,
subject to the availability of appropriations. Such grants and contracts may be awarded to indi-
viduals, institutions not organized for profit and no part of the net earnings of which inures to
the benefit of any private shareholder or individual (including educational institutions), and
associations representing individuals who have rights or duties under this Act. Contracts may be
awarded to entities organized for profit, but such entities may not be the recipients or grants
described in this paragraph.

(2) Dissemination of information. Such grants and contracts, among other uses, may be
designed to ensure wide dissemination of information about the rights and duties established by
this Act and to provide information and technical assistance about techniques for effective
compliance with this Act.
(e) Failure to Receive Assistance. An employer, public accommodation, or other entity covered
under this Act shall not be excused from compliance with the requirements of this Act because
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of any failure to receive technical assistance under this section, including any failure in the
development or dissemination of any technical assistance manual authorized by this section.

SEC. 507. FEDERAL WILDERNESS AREAS. 42 USC 12207.

(a) Study. The National Council on Disability shall conduct a study and report on the effect that
wilderness designations and wildernessland management practices have on the ability of indi-
viduals with disabilities to use and enjoy the National Wilderness Preservation System as
established under the Wilderness Act (16 U.S.c. 1131 et seq.).
(b) Submission of Report. Not later than 1 year after the enactment of this Act, the National
Council on Disability shall submit the report required under subsection (a) to Congress.
(c) Specific Wilderness Access.

(1) In generaL Congress reaffirms that nothing in the Wilderness Act is to be construed as
prohibiting the use of a wheelchair in a wilderness area by an individual whose disability re-
quires use of a wheelchair, and consistent with the Wilderness Act no agency is required to
provide any form of special treatment or accommodation, or to construct any facilities or modify
any conditions of lands within a wilderness area in order to facilitate such use.

(2) Definition. For purposes of paragraph (1), the term "wheelchair" means a device designed
solely for use by a mobility-impaired person for locomotion, that is suitable for use in an indoor
pedestrian area.

SEC. 508. TRANSVESTITES. 42 USC 12208.

For the purposes of this Act, the term "disabled" or "disability" shall not apply to an individual
solely because that individual is a transvestite.

SEC. 509. COVERAGE OF CONGRESS AND THE AGENCIES OF THE LEGISLATIVE
BRANCH. 42 USC 12209.

(a) Coverage of the Senate.
(1) Commitment to Rule XLll. The Senate reaffirms its commitment to Rule XLll of the

Standing Rules of the Senate which provides as follows:
"No member, officer, or employee of the Senate shall, with respect to employment by the Senate
or any office thereof

"(a) fail or refuse to hire an individual;
"(b) discharge an individual; or
"(c) otherwise discriminate against an individual with respect to promotion, compensa-

tion, or terms, conditions, or privileges of employment
on the basis of such individual's race, color, religion, sex, national origin, age, or state ofphysi-
cal handicap.".

(2) Application to Senate employment. The rights and protections provided pursuant to this
Act, the Civil Rights Act of 1990 (S. 2104, 101st Congress), the Civil Rights Act of 1964, the
Age Discrimination in Employment Act of 1967, and the Rehabilitation Act of 1973 shall apply
with respect to employment by the United States Senate.

(3) Investigation and adjudication of claims. All claims raised by any individual with respect
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to Senate employment, pursuant tb·.'the"ACts;referr~dtoin paragraph (2), shaUQeil1vestigat~d
and adjudicated by the.SelectCornmitree.on Ethics, pursuant to.S, Res. 338,,88th Congress, as
amended; or such .other entityas the Senate may designate. . ..'

(4) Rights of employees. The Gonunitteeon Rules and Administration 'shall ensure that
Senate employeys are informed bf,J~~iF'rights ..under the Acts referred to in paragraph (2).

(5) AppliGable,,Remediles. WRen a'ssigning remedies to individuals found to have a valid .
.claimunderthe Acts'referred to Inparagraph (2), the Select Committee on Ethics, or such other
entity as the Senate. maydesignate.ishould to the extent practicable apply the same remedies
applicableto-all otheremployees covered by the Acts referred to in paragraph (2). Such rem-
ediesshall.apply exclusively, '

. (6) Matters Other Than Employment. ,
(A) In General. The rights and protections under this Act shall, subjectto subparagraph

(B), apply with respect to the conduct of the Senate regarding matters other than employment.
(B) Remedies. The Architect of the Capitol shall establish remedies and procedures to be

utilized with respect tothe rights and protections provided pursuant to subparagraph (A). Such
remedies and procedures shall apply exclusively, after approval in accordance with subparagraph
(C).

(C) Proposed remedies and procedures. For purposes of subparagraph (B), the Architect
of the Capitol shall submit proposed remedies and procedures to the Senate Committee on Rules
and Administration. The remedies and procedures shall be effective, upon the' approval of the
Committee on Rules and Administration.

(7) Exercise of rulemaking power. Notwithstanding any other provision of law, enforcement
and adjudication of the rights and protections referred to in paragraph (2) and (6)(A) shall be
within the exclusive jurisdiction of the United States Senate. The provisions of paragraph (1),
(3), (4), (5), (6)(B), and (6)(C) are enacted by the Senate as an exercise of the rulemaking
power of theSenate, with full recognition of the right of the Senate to change its rules, in the
same'.manner, and to the same extent, as in the case of any other rule of the Senate.
(b) Coverage of the House of Representatives.

(1) In general. Notwithstanding any other provision of this Act or of law, the purposes of this
Act shall, subject to paragraphs (2) and (3), apply in their entirety to the House of Representa-
tives.

(2) Employment in the house.
(A) Application. The rights and protections under this Act shall, subject to subparagraph (B),

apply with respect to any employee in an employment position in the House of Representatives
and any employing authority of the House of Representatives.

(B) Administration.
(i) In general ..In the administration of this paragraph, the remedies and procedures made

applicable pursuant to the resolution described in clause (ii) shall apply exclusively.
(ii) Resolution. The resolution referred to in clause (i) is House Resolution 15 of the One

Hundred First Congress, as agreed to January 3, 1989, or any other provision that continues in
effect the provisions of, or is a successor to, the Fair Employment Practices Resolution (House
Resolution 558 of the One Hundredth Congress, as agreed to October 4, 1988).

(C) Exercise of rule making power. The provisions of subparagraph (B) are enacted by
the House of Representatives as an exercise of the rulemaking power of the House of Represen-
tatives, with full recognition of the right of the House to change its rules, in the same manner,
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and to the same extent as in the case of any other rule of the House.
(3.) Matters other than employment.

(A) In general. The rights and protections under this Act shall, subject to subparagraph
(B), apply with respect to the conduct of the House of Representatives regarding matters other
than employment.

(B) Remedies. The Architect of the Capitol shall establish remedies and procedures to be
utilized with respect to the rights and protections provided pursuant to subparagraph (A). Such
remedies and procedures shall apply exclusively, after approval in accordance with subparagraph
(C).

(C) Approval. For purposes of subparagraph (B), the Architect of the Capitol shall
submit proposed remedies and procedures to the Speaker of the House of Representatives. The
remedies and procedures shall be effective upon the approval of the Speaker, after consultation
with the House Office Building Commission.
(c) Instrumentalities of Congress.

(1) In general. The rights and protections under this Act shall, subject to paragraph (2), apply
with respect to the conduct of each instrumentality of the Congress.

(2) Establishment of remedies and procedures by instrumentalities. The chief official of each
instrumentality of the Congress shall establish remedies and procedures to be utilized with
respect to the rights and protections provided pursuant to paragraph (1). Such remedies and
procedures shall apply exclusively.

(3) Report to congress. The chief official of each instrumentality of the Congress shall, after
establishing remedies and procedures for purposes of paragraph (2), submit to the Congress a
report describing the remedies and procedures.

(4) Definition of instrumentalities. For purposes of this section, instrumentalities of the
.Congress include the following: the Architect of the Capitol, the Congressional Budget Office,
the General Accounting Office, the Government Printing Office, the Library of Congress, the
Office of Technology Assessment, and the United States Botanic Garden.

(5) Construction. Nothing in this section shall alter the enforcement procedures for individu-
als with disabilities provided in the General Accounting Office Personnel Act of 1980 and
regulations promulgated pursuant to that Act.

SEC. 510. llLEGAL USE OF DRUGS. 42 USC 12210.

(a) In General. For purposes of this Act, the term "individual with a disability" does not include
an individual who is currently engaging in the illegal use of drugs, when the covered entity acts
on the basis of such use.
(b) Rules of Construction. Nothing in subsection (a) shall be construed to exclude as an indi-
vidual with a disability an individual who

(1) has successfully completed a supervised drug rehabilitation program and is no longer
engaging in the illegal use of drugs, or has otherwise been rehabilitated successfully and is no
longer engaging in such use;

(2) is participating in a supervised rehabilitation program and is no longer engaging in such
use; or

(3) is erroneously regarded as engaging in such use, but is not engaging in such use; except
that it shall not be a violation of this Act for a covered entity to adopt or administer reasonable
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policies or procedures, including but not limited to drug testing, designed to ensure that an.-
individual described in paragraph (1) or (2) is no longer engaging in the illegal use of drugs; .
however; nothing in this section shall be construed to encourage, prohibit, restrict, orauthorize
the conducting of testing lor the illegal use of drugs ..
(c) Health and Other Services. Notwithstanding subsection (a) and section51l(b)(3),anindi~
vidual shall notbedenied health services, or services provided in connection with drug
rehabilitation, on the basis of the current illegal use. of drugs if the individual is otherwise
entitled to such services.
(d) Definition oflllegal use of drugs.

(1) In general. The term "illegal use of drugs" means the use of drugs, the possession or
distribution of which is unlawful under the Controlled Substances Act (21 V.S.C.SI2). Such
term does not include the use of a drug taken under supervision by a licensed health care profes-
sional, or other uses authorized by the Controlled Substances Act or other provisions of Federal
law. '

(2) Drugs. The term "drug" means a controlled substance, as defined in schedules I through
V of section 202 of the Controlled Substances Act.

SEC. 511. DEFINITIONS. 42 USC 12211.

(a) Homosexuality and Bisexuality. For purposes of the definition of "disability" in section 3(2),
homosexuality and bisexuality are not impairments and as such are not disabilities under this Act.
(b) Certain Conditions. Under this Act, the term "disability" shall not include

(1) transvestism, transsexualism, pedophilia, exhibitionism, voyeurism, gender identity
disorders not resulting from physical impairments, or other sexual behavior disorders;

(2) compulsive gambling, kleptomania; or pyromania; or
(3) psychoactive substance use disorders resulting from current illegal use of drugs.

SEC. 512. AMENDMENTS TO THE REHABILITATION ACT. 42 USC 12115.

(a) Definition of Handicapped Individual. Section 7(S) of the Rehabilitation Act of 1973 (29
V.S.C. 706(S» is amended by redesignating subparagraph (C) as subparagraph (D), and by
inserting after subparagraph (B) the following subparagraph:

"(C)(i) For purposes of title V, the term 'individual with handicaps' does not include an
individual who is currently engaging in the illegal use of drugs, when a covered entity acts on
the basis of such use.

"(ii) Nothing in clause (i) shall be construed to exclude as an individual with handicaps an
individual who

"(I) has successfully completed a supervised drug rehabilitation program and is no longer
engaging in the illegal use of drugs, or has otherwise been rehabilitated successfully and is no
longer engaging in such use;

"(II) is participating in a supervised rehabilitation program and is no longer engaging in
such use; or

"(III) is erroneously regarded as engaging in such use, but is not engaging in such use;
except that it shall not be a violation of this Act for a covered entity to adopt or administer
reasonable policies or procedures, including but not limited to drug testing, designed to ensure
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that an individual described in subclause (I) or (II) is no longer engaging in the illegal use of
drugs.

"(iii) Notwithstanding clause (i), for purposes of programs and activities providing health
services and services provided under titles I, II and ill, an individual shall not be excluded from
the benefits of such programs or activities on the basis of his or her current illegal use of drugs if
he or she is otherwise entitled to such services.

"(iv) For purposes of programs and activities providing educational services, local educa-
tional agencies may take disciplinary action pertaining to the use or possession of illegal drugs or
alcohol against any handicapped student who currently is engaging in the illegal use of drugs or
in the use of alcohol to the same extent that such disciplinary action is taken against nonhandi-
capped students. Furthermore, the due process procedures at 34 CFR 104.36 shall not apply to
such disciplinary actions.

"(v) For purposes of sections 503 and 504 as such sections relate to employment, the term
'individual with handicaps' does not include any individual who is an alcoholic whose current
use of alcohol prevents such individual from performing the duties of the job in question or
whose employment, by reason of such current alcohol abuse, would constitute a direct threat to
property or the safety of others.".
(b) Definition of illegal Drugs. Section 7 of the Rehabilitation Act of 1973 (29 U.S.c. 706) is
amended by adding at the end the following new paragraph:

"(22)(A) The term 'drug' means a controlled substance, as defined in schedules I through V
of section 202 of the Controlled Substances Act (21 U.S.C. 812).

"(B) The term 'illegal use of drugs' means the use of drugs, the possession or distribution of
which is unlawful under the Controlled Substances Act. Such term does not include the use of a
drug taken under supervision by a licensed he~th care professional, or other uses authorized by
the Controlled Substances Act or other provisions of Federal law ."
(c) Conforming Amendments. Section 7(8)(B) of the Rehabilitation Act of 1973 (29 U.S.C.
706(8)(B» is amended

(1) in the first sentence, by striking "Subject to the second sentence of this subparagraph,"
and inserting "Subject to subparagraphs (C) and (D),";
and

(2) by striking the second sentence.

SEC. 513. ALTERNATIVE MEANS OF DISPUTE RESOLUTION. 42 USC 12212.

Where appropriate and to the extent authorized by law, the use of alternative means of dispute
resolution, including settlement negotiations, conciliation, facilitation, mediation, factfmding,
minitrials, and arbitration, is encouraged to resolve disputes arising under this Act.

SEC. 514. SEVERABILITY. 42 USC 12213.

Should any provision in this Act be found to be unconstitutional by a court of law, such provi-
sion shall be severed from the remainder of the Act, and such action shall not affect the
enforceability of the remaining provisions of the Act.

Approved July 26, 1990.
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I. Who is Covered by Title II of the ADA

• The title II regulation covers "public entities."

• "Public entities" include any State or local government and any of its departments,
agencies, or other instrumentalities.

• All activities, services, and programs of public entities are covered, including activities of
State legislatures and courts, town meetings, police and fire departments, motor vehicle
licensing, and employment.

• Unlike section 504 of the Rehabilitation Act of 1973, which only covers programs
receiving Federal financial assistance, title II extends to all the activities of State and
local governments whether or not they receive Federal funds.

• Private entities that operate public accommodations, such as hotels, restaurants, theaters,
retail stores, dry cleaners, doctors' offices, amusement parks, and bowling alleys, are not
covered by title II but are covered by title III of the ADA and the Department's regulation
implementing title III.

• Public transportation services operated by State and local governments are covered by
regulations of the Department of Transportation.

• DOT s regulations establish specific requirements for transportation vehicles and
facilities, including a requirement that all new busses must be equipped to provide
services to people who use wheelchairs.

II. Overview of Requirements

• State and local governments -

• May not refuse to allow a person with a disability to participate in a service,
program, or activity simply because the person has a disability.

• For example, a city may not refuse to allow a person with epilepsy to use parks
and recreational facilities.

• Must provide programs and services in an integrated setting, unless separate or
different measures are necessary to ensure equal opportunity.

• Must eliminate unnecessary eligibility standards or rules that deny individuals with
disabilities an equal opportunity to enjoy their services, programs or activities unless
"necessary" for the provisions of the service, program or activity.

• Requirements that tend to screen out individuals with disabilities, such as
requiring a driver's license as the only acceptable means of identification, are
also prohibited.
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• Safety requirements that are necessary for the safe operation of the program in
question, such as requirements for eligibility for drivers' licenses, may be
imposed if they are based on actual risks and not on mere speculation, .
stereotypes, or generalizations about individuals with disabilities.

1 .

• Are required to make reasonable modifications in policies, practices, and procedures
that deny equal access to individuals with disabilities, unless a fundamental
alteration in the program would result.

• For example, a city office building would be required to make an exception to
a rule prohibiting animals in public areas in order to admit guide dogs and other
service animals assisting individuals with disabilities.

• Must furnish auxiliary aids and services when necessary to ensure effective
communication, unless an undue burden or fundamental alteration would result.

• May provide special benefits, beyond those required by the regulation, to
individuals with disabilities.

• May not place special charges on individuals with disabilities to cover the costs of
measures necessary to ensure nondiscriminatory treatment, such as making
modifications required to provide program accessibility or providing qualified
interpreters.

• Shall operate their programs so that, when viewed in their entirety, they are readily
accessible to and usable by individuals with disabilities.

ill. "Qualified Individuals with Disabilities"

• Title IT of the Americans with Disabilities Act provides comprehensive civil rights
protections for "qualified individuals with disabilities."

• An "individual with a disability" is a person who --

• Has a physical or mental impairment that substantially limits a "major life activity,"
or

• Has a record of such an impairment, or

• Is regarded as having such an impairment.

• Examples of physical or mental impairments include, but are not limited to, such
contagious and noncontagious diseases and conditions as orthopedic, visual, speech, and
hearing impairments; cerebral palsy, epilepsy, muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental retardation, emotional illness, specific learning
disabilities, HIV disease (whether symptomatic or asymptomatic), tuberculosis, drug
addiction, and alcoholism. Homosexuality and bisexuality are not physical or mental
impairments under the ADA.
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• "Major life activities" include functions such as caring for oneself, performing manual
tasks, walking, seeing, hearing, speaking, breathing, learning, and working.

• Individuals who currently engage in the illegal use of drugs are not protected by the ADA
when an action is taken on the basis of their current illegal use of drugs.

• "Qualified" individuals.

• A "qualified" individual with a disability is one who meets the essential eligibility
requirements for the program or activity offered by a public entity.

• The "essential eligibility requirements" will depend on the type of service or activity
involved.

• For some activities, such ~ State licensing programs, the ability to meet specific
skill and performance requirements may be "essential."

• For other activities, such as where the public entity provides information to
anyone who requests it, the "essential eligibility requirements" would be
minimal.

IV. Program Access

• State and local govemments--

• Must ensure that individuals with disabilities are not excluded from services,
programs, and activities because buildings are inaccessible.

.. Need not remove physical barriers, such as stairs, in all existing buildings, as long
as they make their programs accessible to individuals who are unable to use an
inaccessible existing facility.

.. Can provide the services, programs, and activities offered in the facility to
individuals with disabilities through alternative methods, if physical barriers are not
removed, such as --

• Relocating a service to an accessible facility, e.g., moving a public information
office from the third floor to the first floor of a building.

• Providing an aide or personal assistant to enable an individual with a disability
to obtain the service.

• Providing benefits or services at an individual's home, or at an alternative
accessible site.

• May not carry an individual with a disability as a method of providing program
access, except in "manifestly exceptional" circumstances.
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• Are not required to take arty action that would result in a fundamental alteration in
the nature of the service, program, or activity or in undue financial and
administrative burdens. However, public entities must take any other action, if
available, that would not result in a fundamental alteration or undue burdens but
would ensure that individuals with disabilities receive the benefits or services.

V. Integrated Programs

• Integration of individuals with disabilities into the mainstream of society is fundamental to
the purposes of the Americans with Disabilities Act.

• Public entities may not provide services or benefits to individuals with disabilities through
programs that are separate or different, unless the separate programs are necessary to
ensure that the benefits and services are equally effective.

• Even when separate programs are permitted, an individual with a disability still has the
right to choose to participate in the regular program.

• For example, it would not be a violation for a city to offer recreational programs
specially designed for children with mobility impairments, but it would be a
violation if the city refused to allow children with disabilities to participate in its
other recreational programs ..

• State and local governments may not require an individual with a disability to accept a
special accommodation or benefit if the individual chooses not to accept it.

VI. Communications

• State and local governments must ensure effective communication with individuals with
disabilities.

• Where necessary to ensure that communications with individuals with hearing, vision, or
speech impairments are as effective as communications with others, the public entity must
provide appropriate auxiliary aids.

• "Auxiliary aids" include such services or devices as qualified interpreters, assistive
listening headsets, television captioning and decoders, telecommunications devices
for deaf persons (TDD's), videotext displays, readers, taped texts, Brailled materials,
and large print materials.

• A public entity may not charge an individual with a disability for the use of an
auxiliary aid.

• Telephone emergency services, including 911 services, must provide direct access to
individuals with speech or hearing impairments.
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• Public entities are not required to provide auxiliary aids that would result in a fundamental
alteration in the nature of a service, program, or activity or in undue financial and
administrative burdens. However, public entities must still furnish another auxiliary aid, if
available, that does not result in a fundamental alteration or undue burdens.

VIT. New Construction and Alterations

• Public entities must ensure that newly constructed buildings and facilities are free of
architectural and communication barriers that restrict access or use by individuals with
disabilities.

• When a public entity undertakes alterations to an existing building, it must also ensure that
the altered portions are accessible.

• The ADA does not require retrofitting of existing buildings to eliminate barriers, but does
establish a high standard of accessibility for new buildings.

• Public entities may choose between two technical standards for accessible design:
The Uniform Federal Accessibility Standard (UFAS), established under the
Architectural Barriers Act, or the Americans with Disability Act Accessibility
Guidelines, adopted by the Department of Justice for places of public
accommodation and commercial facilities covered by title III of the ADA.

• The elevator exemption for small buildings under ADA Accessibility Guidelines
would not apply to public entities covered by title II.

vm, Enforcement

• Private parties may bring lawsuits to enforce their rights under title II of the ADA. The
remedies available are. the same as those provided under section 504 of the Rehabilitation
Act of 1973. A reasonable attorney's fee may be awarded to the prevailing party.

• Individuals may also file complaints with appropriate administrative agencies.

• The regulation designates eight Federal agencies to handle complaints filed under
title II.

• Complaints may also be filed with any Federal agency that provides financial
assistance to the program in question, or with the Department of Justice, which will
refer the complaint to the appropriate agency.

IX. Complaints

• Any individual who believes that he or she is a victim of discrimination prohibited by the
regulation may file a complaint. Complaints on behalf of classes of individuals are also
permitted.
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• Complaints should be in writing, signed by the complainant or an authorized representative,
and should contain the complainant's name and address and describe the public entity's
alleged discriminatory action.

• Complaints may be. sent 10--

Disability Rights Section
Civil Rights Division
U.S. Department of Justice
P.O. Box 66738
Washington, D.C. 20035-6738

• Complaints may also be sent to agencies designated to process complaints under the
regulation, or to agencies that provide Federal financial assistance to the program in
question.

x. Designated Agencies

The following agencies are designated for enforcement of title II for components of State
and local governments that exercise responsibilities, regulate, or administer services,
programs, or activities in the following functional areas --

(1) . Department of Agriculture: Farming and the raising of livestock, including
extension services.

(2) Department of Education: Education systems and institutions (other than health-
related schools), and libraries.

(3) Department of Health and Human Services: Schools of medicine, dentistry,
nursing, and other health-related schools; health care and social service providers
and institutions, including "grass-roots" and community services organizations and
programs; and preschool and daycare programs.

(4) Department of Housing and Urban Development: State and local public housing,
and housing assistance and referraL

(5) Department of Interior: Lands and natural resources, including parks and
recreation, water and waste management, environmental protection, energy, historic
and cultural preservation, and museums.

(6) Department of Justice: Public safety, law enforcement, and the administration of
justice, including courts and correctional institutions; commerce and industry.
includirrg banking and finance, consumer protection, and insurance; planning,
development, and regulation (unless otherwise assigned); State and local
government support services; and all other government functions not assigned to
other designated agencies.

(7) Department of Labor: Labor and the work force.
(8) Department of Transportation: Transportation, including highways, public

transportation, traffic management (non-law enforcement), automobile licensing and
inspection, and driver licensing.
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XI. Technical Assistance

• The ADA requires that the Federal agencies responsible for issuing ADA regulations
provide "technical assistance."

• Technical assistance is the dissemination of information (either directly by the Department
or through grants and contracts) to assist the public, including individuals protected by the
ADA and entities covered by the ADA, in understanding the new law.

• Methods of providing information include, for example, audio-visual materials, pamphlets,
manuals, electronic bulletin boards, checklists, and training.

• The Department issued for public comment on December 5, 1990, a government-wide plan
for the provision of technical assistance.

The Department's efforts focus on raising public awareness of the ADA by providing--

• Fact sheets and pamphlets in accessible formats,

• Speakers for workshops, seminars, classes, and conferences,

• An ADA telephone information line, and

• Access to ADA documents through an electronic bulletin board for users of
personal computers.

• The Department has established a comprehensive program of technical assistance relating to
public accommodations and State and local governments.

• Grants will be awarded for projects to inform individuals with disabilities and
covered entities about their rights and responsibilities under the ADA and to
facilitate voluntary compliance.

• The Department will issue a technical assistance manual by January 26, 1992, for
individuals or entities with rights or duties under the ADA.

For additional information, contact:

Disability Rights Section
Civil Rights Division
U.S. Department of Justice
P.O. Box 66738
Washington, D.C 20035-6738
(800) 514-0301 (Voice)
(800)514-0383 (TDD)
(202) 514-6193 (Electronic Bulletin Board)
www.usdoj.gov/crtJadaiadahoml.htm
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DEPARTMENT OF JUSTICE

28 CFR Part 35

[Order No. 1512-91]

Nondiscrimination on the aa.ls of
Disability I!! State and Local
Government Services

AGENCY: Department of Justice.
ACTION: Final rule',

SUMMARY: This rule implements subtitle
A of title nof the Americans with
Disabilities Act. Public Law 101-336,
which prohibits discrimination on the
basis of disability by public entities.
Subtitle A protects qualified individuals
with disabilities from discrimination on
the basis of disability in the services,
programs, or activities of all State and
local governments, It extends the
prohibition of discrimination in federally
assisted programs established by
section 504 of the Rehabilitation Act of
1973 to all activities of State and local
governments, including those that do not
receive Federal financial assistance. and
incorporates specific prohibitions of
discrimination on the basis of disability
from titles I, m, and V of the Americans
with Disabilities Act. This rule,
therefore, adopts the general
prohibitions of discrimination
established under section 504, as well as
the requirements for making programs
accessible to individuals with
disabilities and for providing equally
effective communications. It also sets
forth standards for what constitutes
discrimination on the basis of mental or
physical disability, provides a definition
of disability and qualified individual
with a disability, and establishes a
complaint mechanism for resolving
allegations of discrimination,
EFFECIVE DATE: January 26,1992.
FOR FURTHER INFORMATION CONTACT:
Barbara S. Drake, Deputy Assistant
Attorney General, Civil Rights Division;
Stewart B. Oneglia, Chief, Coordination
and Review Section, Civil Rights
Division; John L. Wodatch, Director,
Office on the Americans with
Disabilities Act, Civil Rights Division;
all of the U.S. Department of Justice,
Washington, DC 20530.These
individuals may be contacted through
the Division's ADA Information Line at
(202) 514-0301 (Voice), (202)514-0381
(TOO), or (202) 514-0383 (TOO).These
telephone numbers are not toll-free
numbers.
SUPPLEMENTARY INFORMATION:

Background
The landmark Americans with

Disabilities Act ("ADA" or "the Act"),

enacted on July 26. 1990,provideiJ
comprehensive civil rights protections to
individuals with disabilities in the areas
of employment. public accommodations,
State and local government services, '
and telecommunications.

This regulation implements subtitle A
of title II of the ADA, which applies to
State and local governments. Most
programs and activities of State and
local governments are recipients of
Federal financial assistance from one or
more Federal funding agencies and,
therefore. are already covered by
section 504 of the Rehabilitation Act of
1973, as amended (29 U.S.C. 794)
("section 504"), which prohibits
diserimination on the basis of handicap
in federally assisted programs and
activities. Because title II of the ADA
essentially extends the
nondiscrimination mandate of section
504 to those State and local
goveminents that do not receive Federal
financial assistance, this rule hews
closely to the provisions of existing
section 504 regulations. This approach is
also based on section 204 of the ADA,
which provides that the regulations
issued by the Attorney General to
implement title n shall be consistent
with the ADA and with the Department
of Health. Education, and Welfare's
coordination regulation, now codified at
28 CFR part 41, and, with respect to
"program accessibility, existing
facilities," and "communications," with
the Department of Justice's regulation
for its federally conducted programs and
activities, codified at 28 CFR part 39.

The first regulation implementing
section 504 was issued in 1977 by the
Department of Health, Education, and
Welfare (HEW) for the programs and
activities to which it provided Federal
financial assistance. The following year,
pursuant to Executive Order 11914,
HEW issued its coordination regulation
for federally assisted programs, which
served as the model for regulations
issued by the other Federal agencies
that administer grant programs. HEWs
coordination authority, and the
coordination regulation issued under
that authority, were transferred to the
Department of Justice by Executive
Order 12250 in 1980.

In 1978, Congress extended
application of section 504 to programs
and activities conducted by Federal
Executive agencies and the United
States Postal Service. Pursuant to
Executive Order 12250, the Department
of Justice developed a prototype
regulation to implement the 1978
amendment for federally conducted
programs and activities. More than 80
Federal agencies have now issued final
regulations based on that prototype,

prohibiting discrimination based on
handicap in the programs and activities
they conduct.

Despite the large number of
regulations implementing section 504 for
federally assisted and federally
conducted programs and activities, there
is very little variation in their
substantive requirements, or even in
their language. Major portions of this
regulation, therefore, are taken directly
from the existing regulations.

In addition; section 204(b) of the ADA
requires that the Department's
regulation implementing subtitle A of
title ITbe consistent with the ADA.
Thus, the Department's final regulation
includes provisions and concepts from
titles I and illof the ADA.
Rulemaking History

On February 22, 1991, the Department
of Justice published a notice of proposed
rulemaking (NPRM) implementing title
illof the ADA in the Federal Register. 56
FR 7452. On February 28, 1991, the
Department published a notice of
proposed rulemaking implementing
subtitle A of title II of the ADA in the
Federal 'Register. 56 FR 8538. Each
NPRM solicited comments on the
definitions, standards, and procedures
of the proposed rules. By the April 29,
1991, close of the comment period of the
NPRM for title Il, the Department had
received 2,718 comments. Following the
close of the comment period, the
Department reoeived an additional 222
comments.

In order to encourage public,
participation in the development of the
Department's rules under the ADA, the
Department held four public hearings.
Hearings were held in Dallas, Texas on
March 4-5, 1991, in Washington, DC on
March 13-15, 1991, in San Francisco,
California on March 18-19, 1991, and in
Chicago, Illinois on March 27-28, 1991.
At these hearings, 329 persons testified
and 1,567 pages of testimony were
compiled. Transcripts of the hearings
were included in the Department's
rulemaking docket.

The comments that the Department
received occupy almost six feet of shelf
space and contain over 10,000 pages.
The Department received comments
from individuals from all fifty States and
the District of Columbia, Nearly 75%of
the comments that the Department
received came from individuals and
from organizations representing the
interests of persons with disabilities.
The Department received 292 comments
from entities covered by the ADA and
trade associations representing
businesses in the private sector, and 67
from government units, such as mayors'



P..... Rezister I Vol se, No. 144 lFriday, July 28. 1991 I Rules SDd Jtesulations

.ofiices, p.btic school~. aM.
"arioas State~ wodcDit with:
indiYidllall with diubWIiea.

The ~bDeDt ret:eivechoe .
commell1 bom • COIl8O!tiam of 540
nrganizaticns re~aenliDl" broad
spectrum of persons with disabilities. In
addition, at least another 25 r:ommmtem
endorsed the position expressed by thi9
conscrtlum, or aubmitted idenUcal
comments on one 01' both proposed
regulations. -

.All organization representing perscns
with he8ring impairments aubmftted a
large number of comments. Thi",
organization presented the Department
with 479 individual c:omments•.each
prmriding in.dum form a detailed .
representation ofwhat type of awdliary
aid or service would be- useful in the
Vari09 eat~ 01 places ofpublic
accommodation.

The DepartiDeDt received a number of
commenta based on almost ten different
form Ietters.·For example. iDdividuals
who have a heighteued 8eDsitivity to a
.variety of chemical substances
submitted 266 post cards detailing &ow
exposure to varimHt eDYironmental
coaditiaoa restricb their acces. to
public: aDd commercial buildiop.
Anothet large group of form letters eaJDe.
from groups affiliated with independent
living centers.

The vast majority oftha comments
addreQed the. Department'. proposal
impleJ]lelltiDg title IlL Slightly more ilian
100 commenta addressed only iasuea
presented in the proposed title n
regulation.

The Department read and analyzed
each comment that wall submitted in a.
timely fashion. Tr8Il8(;ripts of the four
hearings were analyzed along with 'the
written comments. The decisions that
the Department has made in response to
these comments, however. were not
made on the basis of the number of
commenters addressing anyone point
but on a thorough consideration of the
merits 'of the points of view expressed in
the comments. Copies of the written
comments. including transcripts of the
four hearings. wm remain available (or
public inspection in room 854 of the
HOLC Building. 320 First Street. NW.,
Washington, DC from to lI.m. to 5 p.m.•
Monday through Friday, except for legal
holidays. until August 30. 1991.
Overview of the Rule

The role is organized into seven
subparts. Subpart A. "Genera},"
lnclude& the purpose and application
sections. describes the relationship of
the Act to other laWs. and defines. key
terms ued in the regulation. It also
includes administrative requirements
adapted from section 504 regulations for

self-evahzatioas. DOtic:es, desisDatioD of
respaasible empIoye.es. aDd adoption of
.grieYaDce prar:edurea by public entities.

Subpart. B.. "GeIIeral Reqvirementa. ...
contains the general probibitiOM of
discrimination based aathe Act and the
section 501 regulations.Jt.1ao contains
certaia ''miaceUaDieoaaK provisions
derived. fJ:ma. title V of the Act that
iD.voIve issuea such as retal1atloD and
coerc:iaJl against those asserting ADA
righ~ illegal am of drop. and
restricti0a8 0Il1llllOkiD8. These
provisions are also included bt Ute
Department·. p!'l1p(Ieed title m
regulation, as '- the geaeraI pmrisioD on
maiatenanc:e of acc:essible featorea..

..Subpart C addI'esses emplaymeut by
public: entities, wIDcb la.-also c:mered by
title I of the Act. SubpartD. which ;.
also baSed em the leCtion 50t
regulaticma, sets oat the requiremeJtts
for program aa:eaaibllity inexisting
facilities imd for new cooatructiGII and
alteraticJua. SUbpart E contaiDs apec:ific
requirements relatinB to
commUDicafiGoa.

Subpart F establishes administrative
procedures for enforcement of tiUe n. Aa
provided by section Z03of the Act, these
are based on the procedure. for
enforcement of secticm 501. which,. in
tum. are based. OIl theenfOl'CeJlleDt
procedmea for title VI of the Civil Rights
Act of 1964 (4% U.s.C. ZOOOdto 2OOOd-
4a}. Subpart F also restates the
proviaioD&of title V of the ADA on
attorneys feu. alternative means of
dispute reaolntiou.. the effect of
unavailability of technical assistance,
and State bnmunity.

Subpart G designates the Federal
agencies responsible for investi8aticm of
complaints under this part. It assigna
enforcement responsibility for particular
public entities.. on the basis of their
major functions. to eight Federal
agencies that currently have substantial
responsibilities for enforcing section 504.
Itprovides that the Department of
Juatic:e would have enforcement' .
responsibility for all State and local
government entities not specifically
assigned to other designated agencies.
but that the Department may further
assign specific functions to other
agencies. The part would not, howevet'".
.displace the existing enforcement
authorities of the Federal fuuding
agencies under section 504~
Regulatory PrOcess Matters

This final mIe has been reviewed by
the Office of Management aad Budget
'under Executive Order l22!)1~The
Dep81'tment is preparing a fiDal
regulatOl')' impact analysis (RIA) of this
rule and the Architectural and
Transportation Barriers Compliance

Board is preparfDs an RIA feritB
Americans with DisabilitieaAcl
Accessibility Guidelines for Buildings
and Facilities (ADAAGJ that are
incorparated inappeudix Ao! the
Department's fiDal rule bnpIementiug
title illof the ADA. Draft copies of both
prelimbuu", IUAa are available for
comment; the Department will pro1'ide
copies of these doeumentsto the public
upon request. COilJJidJltlft· are- urged to
provide additfGnal information as to the
costs and benefit" associated with tin
rule. This will facilitate the development
of a final RIA by january 1. lSI9%.

The Department'. RIA will evaluate
the economic impact of the final rule.
Included amtIII8 tboae title n proviaiona
that are likely to result ill lipificant
economic impact-are the- ~equirements
fot' auxillary aids. barrier removal in
existing fac:iJjties, Imd. readily accessible
new construction and al1eratiou. An
analysis of thete costs will be iDcladecl
in the RiA.

The PrelimiDary RIA prepared for the
ooUce or proposed rulemalrins contaiDed
all of the avaDable information that
would have been included in a
preliminary regulatory flexibility
analysis. bad one been prepared under .
the Regulatory fI1exibility Act,
concerning the-rule's impact on small
entities. The final RIA wDI contain aU or
the information thalis required in a 6DaI
regulatory flexibility analysis and will
serve as sUch an analysis. Moreover, the
extensive notice and comment .
procedure followed by the Department
in theJU"OlDulgationof this rule. which
included public hearings. dissemination
of materials. and provision of speakers
to affected sroups. clearly provided any
interested .malI entities with the notiCIt
and opporbmity for comment provided
for under the Regulatory Flexibility Act
procetbUes.

The Department is preparing a
statement of the federalism impact of
the rule under Executivt! Order 12ln2
and will provide copies of this statement
on request.

The reporting and recordkeeping
requirements described in the rule are
considered to be information collection
requirements as that term is defined by
the Office of Management and Budget In
5 CFR part 1320. Accordingly. those .
information collection requirements
have been submitted to OMB for revi~w
pursuant to the Paperwork Reduction
Act.
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·Section~by-Section.Analysis
Subpart A-General
Section 35.101 Purpose

Section 35.1(J1states the purpose of
the rule, which'~ to effectuate subtitle A
of tit.&e n of the Americans with
Disabilities Act of 199,0(the Act), which
prohibits discrimination on the basis of
disability by public entities. This part
does not, however, apply to matters '
within the scope of the authority of the
Secretary of Transportation under
subtitle B of title n of the Aot.
Section 35.102,. Application
.: This provision specifies that, except
as provided in paragraph (b), the
regulation applies to all services,
programs, and acitivitiesprovidedor
made available by public entities. a,s
that term is defined in § 35.104. Section
504 of the Rehabilitation Act of 1973 (29
U.S.c. 794), which prohibits
discrimination on the basis of handicap
in federally assisted programs and
activities, already covers those
programs and activities of public entities
that receive Federal fmancial
assistance. Title Il.of the AOA extends
this prohibition of discrimination to
Include all services, programs. and
activities provided or made available by
State and local governments or any of
their,instrumentalities or agencies.
regardless of the receipt of Federal
financial assistance. Except laS provided
in 1 35.134.this part does not apply to
private entities.

The SCQpe of title n's coverage of
public entities is comparable to the
coverage of Federal Executive agencies
under the 1978 amendment to section
504. which extended section 504's
application to all programs and
activities "conducted by" Federal
Executive agencies, in that title n
applies to anything a public entity does.
Title n coverage, however, is not limited
to "Executive" agencies, but includes
activities of the legislative and-judicial
branches of State and local
governments. All governmental
actio'ines of public entities are covered,
even if they are carried out by
contractors. For example, a State is
obligated by title n to ensure that the
services, programs, and activities of a
State park bin operated under contract
by 8 private entity are in compliance
with title D's requirements. The private
entity operating the inn would also be
subject to the oblfgations of public
accommodations under title III of the
Act and the Department's title III
regulations at 28 CFR part 36..

Aside from employment, which is also
covered by title I of the Act, there are

two major categories of programs or.,
activities covered by thisregiJlatian:
those involving general public contact as
part of ongoing operations of the entity
and those directly administered by the
entities for program beneficiaries and
participants. Activities in the first .
categorY include communication with
the public [telephone contacts, office
welk-ins, or interviews) and the public's
.use of the entity's facilities. Activities in
the second category include programs
that provide State orlocal-government
services or benefits. . .",

Paragraph. (b) of 135.102 explains that
to the extent that the public
transportation services, programs, and
activities of public entities are covered
by subtitle B of title n of the Act, they
are subject to the regulation of the
Department of Transportation (DOT) at
-49CFR part 37, and are not covered by
this part The Department of
Transportation's ADA regulation
establishes specific requirements for
construction of transportation facilities
arid. acquisition of vehicles. Matters not
covered by subtitle B. such as the
provision of auxiliary aids, are covered
by this rule. For example, activities that
are covered by the Department of
Transportation's regulation
implementing subtitle B are not required
to be included in the self-evaluation
required by § 35,i05. In addition.
activities not specifically addressed by
DOT's ADA regulation may be covered
by DOT's regulation implementing
section 504 for its federally assisted
programs and activities at 49 CFR part
27. Like other programs of public entities
that ale also recipients of Federal
financial assistance, those programs
would be covered by both the section
504 regulation and this part Although
airports operated by public entities are
not subject to DOT's ADA regulation,
they are subject to subpart A of title II
and to this rule.

Some commenters asked for
clarification about the responsibilities of
public school systems under section 504 .
and the ADA with respect to programs,
services, and activities that are not
covered by the Individuals with
Disabilities Education Act (IDEA),
including, for example, programs open to
parents or to the public, graduation
ceremonies, parent-teacher organization
meetings, plays and other events open to
the public, and adult education classes.
Public school systems must comply with
the ADA in all of their services,
programs, or activities, including those
that are open to parents or to the public.
For instance, public school systems must
provide program accessibility to parents
and guardians with disabilities to these
programs, activities, or services, and

appropriate auxiliary aids.andservices
whenever necessary to ensure.effective .
communication, asIongas the provision
of the auxiliary aids results neither In an
undue burden orin a fundamental
alteration of the program. ,

Section35.103 Relationship to Other
, Laws

Section 35;103 is derived from sections
501 (a) and (b) at the ADA. Paragraph
(a) of this section provides that, except
as otherwise speciflcallyprcvided by
this part, title Ilof the ADA is not
intended to apply lesser standards than
are required under title V of the
Rehabilitation Act of 1973, as amended
(29 U.S.C. 790-94), or the regulations '
implementing that title. The standards of
title V of the Rehabilitation Act apply
for purposes of the ADA to the extent
that the ADA has not explicitly adopted
a different standard than title V.
Because title II of the ADA essentially
extends the antidiscrimination
prohibition embodied in section 504 to
all actions of State and local .
governments, the standards adopted in
this part are generally the same as those
required under section 504 for federally
assisted programs. Title Il, however,
also incorporates those prmgsions of
titles I and III of the ADA that are not
inconsistent with the regulations
Implementing section 504. Judiciary
Committee report, H.R. Rep. No. 485,
101s1 Cong., 2d Sess., pt, 3, at 51 (1990)
(hereinafter "Judiciary report") ;
Education and Labor Committee report.
H.1t Rep. No. 485, 101st Cong., 2d Sess.,
pt, 2, at 84 (1990) (hereinafter "Education
and Labor report"). Therefore, this part
also includes appropriate provisions
derived from the regulations
implementing those titles. The inclusion
of specific language in this part.
however, should not be interpreted as
an indication that a requirement is not
included under a regulation
implementing section 504.

Paragraph (b) makes clear that
Congress did not intend to displace any
of the rights or remedies provided by
other Federal laws (including section
504) or other State laws (including Stale
common law) that provide greater or
equal protection to individuals with
disabilities. As discussed above, the
standards adopted by title II of the ADA
for State and localgovemment services
are generally the same as those ,re9uired
under section 504 for federally assisted
programs and activities. Subpart F of the
regulation, establishes compliance.
procedures for processing complamts
covered by both this part and section
504.
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With respect to State law. a plaintiff
may choose to pursue claims under a
State law: that does not confer greater
substantive rights, or even confers fewer
substantive rights. if the alleged
violation is protected under the
alternative law and the remedies are
greater. For example. a person' with a
physical disability could seek damages
under a State law that allows
compensatory and punitive damages for
discrimination on the basis of physical
disability. but not on the basis ofmental
disability. In that situation. the State
law .would provide narrower coverage.
by excluding mental disabilities. but
broader remedies. and an individual
covered by both laws could choose to
bring an action under both laws.
Moreover. State tort claims confer
greater remedies and are not preempted
by the ADA. A plaintiff may join a State
tort claim to a case brought under the
ADA. In such a case. the plaintiff must.
of course. prove all the elements of the
State tort claim in order to prevail under
that cause of action.
Section 35.104 Definitions

"Act." The word "Act" is used in this
part to refer to the Americans with
Disabilities Act of 1990. Public Law 101-
336. which is also referred to as the
"ADA."

"Assistant Attorney General." The
term "Assistant Attorney General"
refers to the Assistant Attorney General
.of the Civil Rights Division of the
Department of Justice.

"Auxiliary aids and services."
Auxiliary aids and services include a
wide range of services and devices for
ensuring effective communication. The
proposed definition in § 35.104 provided
a list of examples of auxiliary aids and
services that were taken from the
definition of auxiliary aids and services
in section 3[1) of the ADA and were
supplemented by examples from
regulations implementing section 504 in
federally conducted programs (see 28
CFR 39.103).

A substantial number of commenters
suggested that additional examples be
added to. this list. The Department has
added several items to this list but
wishes to clarify that the list is not an
all-inclusive or exhaustive catalogue of
possible or available auxiliary aids or
services. It is not possible to provide an
exhaustive list. and an attempt to do so
would omit the new devices that will
become available. with emerging
technology.

Subparagraph [1) lists several
examples. which would be considered
auxiliary aids and services to make
aurally delivered materials available to
individuals with hearing impairments.

The Department has changed the phrase
used in the proposed rules. "orally
delivered materials." to the statutory
phrase. "aurally delivered materials." to
track section 3 of the ADA and to
include non-verbal sounds and alarms.
and computer generated speech.

The Department has added videotext
displays •.transcription services, 'and
closed and open captioning to the list of
examples. Videotext dlsplays have
become an important means of
accessing auditory communications
through a public address system.
Transcription services are used to relay
aurally delivered material almost
simultaneously in written form to
persons who are deaf or hearing-
impaired. This technology is often used
at conferences, conventions. and
hearings. While the proposed rule
expressly included television decoder
equipment as an auxiliary aid or service.
it did not mention captioning itself. The
final rule rectifies this omission by
mentioning both closed and open
captioning.

Several persons and organizations
requested that the Department replace
the term "telecommunications devices
for deaf persons" or "TOD's" with the
term "text telephone." The Department
has declined to do so. The Department is
aware that the Architectural and
Transportation Barriers Compliance
Board (ATBCB) has used the phrase
"text telephone" in lieu of the statutory
term "TOD" in its final accessibility
guidelines. Title IV of the ADA.
however. uses the term
"Telecommunications Device for the
Deaf' and the Department believes it
would be inappropriate to abandon this
statutory term at this time.

Several commenters urged the
Department-to include in the definition
of "auxiliary aids and services" devices
that are now available or that may
become available with emerging
technology. The Department declines to
do so in the rule. The Department,
however, emphasizes that, although the
definition would include "state of the
art" devices. public entities are not
required to use the newest or most
advanced technologies as long as the
auxiliary aid or service that is selected
affords effective communication.

Subparagraph [2) lists examples of
aids and services for making .visually
delivered materials accessible to
persons with visual impairments. Many
commenters proposed additional
examples. such as signage or mapping.
s udio description services. secondary
auditory programs. telebrailleraend
reading machines. While the
Department declines to add theseitems
to the list. they are auxiliary aids and

services and may be appropriate
depending on the circumstances.

Subparagraph (3) refers to acquisition
or modification of equipment or devices.
Several commenters suggested the
addition of current technological
innovations in microelectronics and
computerized control systems (e.g.,
voice recognition systems. automatic
dialing telephones, and infrared elevator
and light control systems) to the list of
auxiliary aids. The Department
interprets auxiliary aids and services a8
those aids and services designed to
provide effective communicatlens; Le.,
making a~ally and visually delivered
infc;>rmatian.avail~ble to persons with
bearing. speech. and vision impairments.
Methods of making services, programs,
or activities accessible to. or usable by.
individuals with mobility or manual
dexterity impairments are addressed by
other sections of this part. including the
provision for modifications in policies.
practices, or procedures (§ ;i5.13()(b)(7)).

Paragraph (b)[4) deals with other
similar services and actions. Severa)
commenters asked for clarification that
"similar services and actions" include
retrieving items from shelves. assistance
inreachlng a marginally accessible seat,
pushing a barrier aside in order to
provide an accessible route, or
assistance in removing a sweater or
coat. While retrieving an item from a
shelf might be an "auxiliary aid or
service" for a blind person who could
not locate' the item without assistance. it
might be a method of providing program
access for a person using a wheelchair
who could not reach the shelf. or a
reasonable modification to a self-service
policy for an individual who lacked the
ability to grasp the item. As explained
above. auxiliary aids and services are
those aids and services required to
provide effective communications. Other
forms of assistance are more
appropriately addressed by other
provisions of the final rule.

"Complete complaint." "Complete,
complaint" is defined to include all the
information necessary to enable the
Federal agency designated under
subpart G as responsible for
investigation of" complaint to initiate
Its investigation.

"Current illegal use of drug!!." The
phrase "current illegal use of drugs" 18
used in §35.131. Its meaning is
discussed in the preamble for that
section.

"Designated agency." The tenn
"designated agency" is used to refer to
the Federal agency designated under
subpart G of this rule as responsible for
carrying out the administrative



. '35698 Federal Register I Vol. 56. No. 144 / FriclaY,'Iuly 26, 1991 I.Rul~s and Regulations

enforcement responsibilities established
by subpart F of the rule.

"Disability." The definition of the term
"disability" is the same as the-definition '
in the title III regulation codified at 28
CFR part 36. It is comparable to the
definition.of the term "individual with.
handicaps" in section 7(8) of the .'
Rehabilitation Act and section.802(h} of
the Fair Housing Act. The Education and
Labor Committee report makes Clear .";
that the analysis of the term "individual'
with handicaps" py the Department of
Health. Education, and Welfare (HEW)
in its regulations implementing section
504 (42 FR 22685 (May 4. 1977})and the
analysis by the Department of Hop sing
and Urban Development in its regulation
implementing the Fair Housing

\Amendments Act of 1988 (54FR 3232
[jan. 23. 1989)) should also apply fully to
the term "disability" (Education and
Labor report at 50).

The use of the term "disability"
instead of "handicap'tand the term .
"individual with a disability" instead of
"individual with handicaps" represents
an effort by Congress to make use of up-
to-date. currently accepted terminology.
As with racial and ethnlc epithets,the
choice of terms to apply to a person with
a disability is overlaid with stereotypes.
patronizing attitudes, and other
emotional connotations. Many
individuals with disabilities, and
organizations representing such
individuals. object to the use of such
terms as "handicapped person" or "the
handicapped" In other recent
legislation, Congress also recognized
this shift in terminology. e.g.•QY
changing the nanie of the National
Council on the Handicapped to the
National Council on Disability (Pub. L.
100-630).

In enacting the Americans With
Disabilities Act, Congress concluded
that itwas important for the current
legislation to use terminology most in
line with the sensibilities of most
Americans with disabilities. No change
in defmition or substanceIs intended
nor should one be attributed to this
change in phraseology.

The tenn "disability" means. with
respect to an Individual-s- .-

(A) A physical or mental impairment
that substantially limits one or more of
the major life activities of such
individual;

(B) A record of such an impainnent; or
. (C) Being regarded .as.having suchan

impairment. If an individual meets any
one of these three tests. be or she is
considered to be an individual with a
disability for purposes of coverage
under the Americans with Disabilities
Act.

Congress adopted this same basic -
definition of "disability." first used in
the Rehabilitation Act of 1973 and in the
fair Housing ~endnieIitsActof19.88.
for. a number of'teasons. First.dthas.
worked well sinceiti*~8adopted in
1974. Second.Jt would.not be.possible to
guarantee comprehensiveness by
providing a list of specific disabilities.
especially because new disorders may
be recognized in the future, as they have
since the definition was first established
in 1974.,

Test A-A physical or mental
impairment that substantially limits one
or more' of the niajor life activities of
such individual

Physical or mental impairment. Under
the first test. an individual must have-a
physical or mental impairment. As
explained in paragraph (l)(i) of the
definition. "impairment" means any
physiological disorder Dr condition.
cosmetic disfigurement, .or anatomical
loss affecting one or more of the
following body systems: neurological;'
musculoskeletal; special sense organs
(which would include speech organs
that are not respiratory such as vocal
cords. 80ft palate, tongue, etc.);
respiratory, including speech organs;
cardiovascular; reproductive; digestive;
genitourinary; hemic and lymphatic;
skin; and endocrine. It also means any
mental or psychological disorder, such
as mental retardation. organic brain
syndrome. emotional or mental illness.
and specific learning disabilities. This
list closely tracks the one used in the
regulations for section 504 of the
Rehabilitation Act of 1973 (see, e.g.• 45
CFR 84.3{j)(2)(i)). .

Many commentersasked that
"traumatic brain injury" be added to the
list in paragraph (l)(i). Traumatic brain
injury is already included because iUs a
physiological condition affecting one of
the listed body systems. i.e.. .
"neurological." Therefore, it was
unnecessary to add the term to the
regulation. which only provides
representative examples of
physiological disorders.

It is not possible to include a list of all
the specific conditions. contagious and
noncontagious diseases. or infections
that would constitute physical or mental
impairments because of the difficulty of
ensuring the comprehensiveness of such
a list •.particularly in light of the fact that
other conditions or disorders may be
identified in the future. However. the list
of examples in paragraph (l)(ii} of the
definition includes: orthopedic. visual.
speech and hearing impairments.
cerebral palsy" epilepsy,.muscular
dystrophy, multiple sclerosis. cancer.
head -dlaeese, diabetes. mental

retardation, .emotlonal illness, specific
iearning disabilities, HI'V, disease'
(symptomatic or aSymptomatic).

,tuberculosis. drug addiction, and
alcoholism. Thephrase "symptomatic or
asymptomatic" was inserted in the ·final'·
rule after "HIV dlsease". in response to
cornmenters who suggested the
clarification wail necessary.

The examples of "physical or mental
impairments" in paragraph (l)(ii) are the
same as those contained in many
section 504 regulations. except for the
addition of the phrase "contagious and
noncontagious" to describe the types of
diseases and conditions included. and
the addition of "HIV disease
(symptomatic or asymptomatic)" and
"tuberculosis" .to the list of examples.
These additions are based on the
committee reports, caselaw, and official
legal opinions interpreting section 504.
In School Boardof Nassau County v.
Arline. 480 U.S. 273 (1987}. a case
involving an individual with
tuberculosis. the Supreme Court beld
that people with contagious diseases are
entitled to the protections afforded by,
section 504. Following the
Arlinedecision, thls Department's Office
of Legal Counsel issued a legal opiniori
that concluded that symptomatic HIV
disease is an impairment that
substantially limits a major life activity;
therefore it has been included in the
definition of disability wider this part.
The opinion also concluded that
asymptomatic HIV disease is an
impairment that substantially limits a
major life activity, either because of its
actual effect on the individual with HIV
disease or because the reactions of
other people to individuals with HIV
disease cause such individuals to be
treated as though they are disabled See
Memorandum from Dougles W. Kmiec.
Acting Assistant Attorney General,
Office of Legal Counsel. Department of .
Justice. to Arthur B. Culvahouse, Jr.,
Counsel to the President (Sept. 27. 1988).
reprinted in Hearings on S. 933. the .
Americans with Disabilities Act. Before
the Subcomm. on the Handicapped of
the Senate Comm. on Labor and Human
Resources. 101st Cong .. 1st Sess. 346
(1989).

Paragrapb (l)(ili) states that the
phrase "physical or mental impairment"
does not include homosexuality or
bisexuality. These conditions were.
never considered impairments-under
other Federal disability laws. Section
511(a) of the statute makes clear that
they are likewise not to be considered
Impairments under the Americans with
Disabilities Act

Physical or mental impairment does
not include simple physical
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characteristics, such as blue eyes or
black hair. Nor does it include
environmental, cultural, economic, or
other disadvantages, such as having a
prison record, or being poor. Nor is age a
disability. Similarly, the definition does
not include common personality traits
such as poor judgment or a quick temper
where these arenot symptoms of a
mental or psychological disorder.
However. a person who has these
characteristics and also has a physical
or mental impairment may be
considered as having a disability for
purposes ofthe Americans with
Disabilities Act based on the
impairment, '

Substantial Limitation of a Major Life
Activity. Under Test A. the impairment
must be one that "substantially limits a
major life acttvity," Major life activities
include such things as caring for one's
self, performing manual tasks, walking.
seeing, hearing. speaking, breathing,
learning. and working.

For example, a person who is
paraplegic is substantially limited in the
major life activity of walking, a person
who is blind is substantially limited in
the major life activity of seeing, and a
person who is mentally retarded is
substantially limited in the major life
activity of learning. A person with
traumatic brain injury is substantially
limited in the major life activities of
caring for one's self. learning, and
working.because of memory deficit,
confusion; contextual difficulties, and
inability t6 reason appropriately; .

A person is' Considered an individual
with a disabilityfor purposes of Test A.
the first prong of the definition. when
the individual's important life activities
are restricted as lathe conditions.
manner. or duration under which they
can be perfomied in comparison to most
people. A person with a minor, trivial
Impairment, such as a simple infected
finger. is not impaired in a major life
activity. A person who can walk for 10
miles continuously is not substantially
limited iii. walking merely because. on
the eleventh mile, he or she begins to
experience pain, because most people
would not be able to walk eleven miles
Without experiencing some dlsccmfort.

The Department received many
comments onihe proposed rule's'
inclusion of the word "temporary" in the
defmition of "disability." The preamble
indicated that tmpetrmentsare not
necessarily excluded' from the defmition
of "disability" simply because they are
temporary, but that the duration; or
expected duration, of an impairment is
one factor that may properly be
considered iri determining whether the
impairment substantially limits ,amajor
life activity. The preamble ~ecognized,

however, that temporary impairments,
such as a broken leg, are not commonly
regarded as disabilities. and only in rare
circumstances would the degree of the
limitation and its expected duration be
substantial. Nevertheless, many
commenters objected to inclusion of the
word "temporary" both because it is not
in the statute and because it is not
contained in the definition of
"disability" set forth in the title I
regulations of the Equal Employment
Opportunity Commission (EEOC). The
word "temporary" has been deleted
from the final rule to conform with the
statutory language.

The question of whether a temporary
impairment is a disability must be '
resolved' on a case-by-case basis, taking
into consideration both the durationIor
expected duration) of the impairment
and the extent to which it actually limits
a major life activity of the affected
individual.

The question of whether a person has
a disability should be assessed without
regard to the availability of mitigating
measures, such as reasonable
modification or auxiliary aids and .
services. For example, a person with
hearing loss is substantially limited in
the major life activity of hearing, even
though the loss may be improved
through the use of a hearing aid.
Likewise, persons with impairments,
such as epilepsy or diabetes, that
substantially limit,a major life activity,
are covered underthe first prong of the
definition of tlisability, even if the .
effects of the impairment are controlled
by medication.

Many commenters asked that
environmental illness (also known as
multiple chemical sensitivity) as well as
allergy to cigarette smoke be recognized
as disabilities. The Department,
however. declines to state categorically
that these types of allergies or
sensitivities are disabilities. because the
determination as to whether an
impairment is a disability depends on
whether; given the particular
circumstances at issue. the.impairment
substantially ltmits.cne or more major
life activities (or has a history of, or is
regarded as having such an effect).

SOmetimes respiratory or neurological
functioning is'so severely affected that
an individual will satisfy the
requirements 'to be considered disabled
under the regulation. Such anindtvidual
would be entitled to all of the '
protections afforded by the Act and this
part. In other cases, Individuals maybe,
sensitive to environmental elements or
to smoke but their sensitivity will not
rise to the level needed to constitute e
disability. For example, their major life
activity of breathing may be somewhat,

but notsubstantially, Impaired. In such
circumstances. the individuals are not
disabled and are not entitled tothe
protections of the statute despite their
sensitivtty to environmental agents.

In sum, the determination as to
whether allergies to cigarette smoke, or
allergies or sensitivities characterized
by the commenters as environmental
illness are disabilities covered by the
regulation must be made using the same
case-by-case analysis that is applied to
all other physical or mental
impairments. Moreover, the addition of
apecifio regulatory provisions relating to
environmental illness in the final rule
would be inappropriate at this time
pending future consideration of the issue
by the Architectural and Transportation
Barriers Compliance Board, the
Environmental Protection Agency. and
the Occupational Safety and Health
Administration of the Departmentof
Labor.
Test B-A record' of such an impairment

This test is intended to cover those
who have Ii record of an impairment. As
explained in paragraph (3) of the rule's
definition of disability, this includes 8
person who has a history of an
impairment that substantially limited a
major life 'activity, such as someone wh.o
has recovered from an impairment. It
also includes persons who have been
.misclassified as having an impairment.

This provision Isincluded in the
definition in part to protect individuals
who have recovered from apbystcal or
mental impairment that previously
substantially limited them in a major life
activity. Discrimination on the basis'of
such.apast impairment is'prohibited;
Frequently occurring examples of the
first group (those who have a history of
an impairment) are persons wi.th
histories of mental or emotional illness,
heart disease, or cancer; examples of the
second group (those who have been
misclassiffed as having an impairment)
ereperscnswho have been
misclassifled. as having mental
retardation or mental illness.
Test C-Being regarded es having such
an Impairment

This test. as contained in paragraph
14) of the definition, is intended tocover
persons who are treated by a public .
entity as having a physical o~mental
impairment that substantially limits a
major life activity; It applies when a -
personi. treated as if he or she has. an
Impairmentthat substantially limits a
-major' life activity, regardless ohvhethe~
that p'ersonhas an impairment

The Ainericans with Disabilities Act
uses the same "regarded as" test set
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forth in the regulations implementing
section 504 of the Rehabilitation Act.
See, e.g.• 28 CFR 42.540(k)(2)(iv), which
provides:

(iv) "is regarded as having an impairment"
means (A) Has a physical or mental .
impairment that does not substantially limit
major life activitiea but that is treated by a
recipient as constituting such a limitation: (B)
Has a physical or mental impairment that
substantially limits major life activities only
as a result of the attitudes of others toward
such impairment; or (e) Has none of the
impairments defined in paragraph (k){2)(i) of
this section but is treated by a recipient as
haVing IUch an impairment

The perception of the covered entity is
a key element of this test A person who
perceives himself or herself to have an
impairment. but does not have an
impairment. and is not treated as if be or
she has an impairment. is not protected
under this test.

A person would be covered. under this
test if a public entity refused to serve
the person because it perceived that the
person had an impairment that limited
his or her enjoyment of the goods or
services being offered.

For example. persons with severe
burns often encounter discrimination in
community activities. resulting in
substantial limitation of major life
activities. These persons 'Would be
covered under this test based on the
attitudes of others towards the
impairment. even if they did not view
themselves as ."impaired."

The rationale for this third test, as
used in the Rehabilitation Act of 1973.
was articulated by the Supreme Court in
Arline, 480 U.S. 273 (1987). The Court
noted that although an individual may
have an ·impairment that does not in fact.
substantially limit a major life activity,
the reaction of others may prove just as
disabling. "Such an impairment might
not diminish a person's physical or
mental capahilities, but could
nevertheless substantially limit that
person's ability to work as a result of
the negative reecttons of others to the
impairmenL" Id at 283. The Court
concluded that. by including this test in
the Rehabilitation Act's definition.
"Congress acknowledged that society's
accumulated myths and fears about
disability and disease. are as
handicapping as are the physical
limitations that flow from actual
Impairment," ld. at 284.

Thus, a person who is denied services
or benefits by.a public entity because of
myths. fears. and stereotypes associated
with disabilities would be covered
under this third test whether or not the
person's physical or mental condition
would be considered a disability under
the first or second test in the definition.

U a person is refused admittance on
the basis of an actual or perceived
physical or mental condition, and the
public entity can articulate no legitimate
reason for the refusal (such as failure to
meet eligibility criteria). a perceived
concern about admitting persons with
disabilities could be inferred and the
individual would qualify for coverage
under the "regarded as" test. A person
who is covered because of being
regarded as having an impairment is not
required to show that the public entity's
perception is inaccurate (e.g.• that he
will be accepted by others) in order to
receive benefits from the public entity.

Paragraph (5) of the definition lists
certain conditions that are not included
within the definition of "disability." The
excluded conditions are: Transvestism.
transsexualism, pedophilia,
exhibitionism, voyeurism, gender
identity disorders not resulting from
physical impairments, other sexual
behavior disorders. compulsive
gambling. kleptomania, pyromania, and
psychoactive substance use disorders
resulting from current illegal use of
drugs ..Unlike homosexuality and
bisexuality, which are not considered
impairments under either section 50<1or
the Americans with Disabilities Act (see
the defmition of "disability," paragraph
(l)(iv)), the conditions listed in
paragraph (5). except for transvestism.
are not necessarily excluded as
impairments under section 504.
(Transvestism was excluded. from the
definition of disability for section 504 by
the Fair Housing Amendments Act of
1988. Pub. L.l00-430, section 6(b)).

"Drug." The definition of the term
"drug" is taken from section 510(d)(2) of
the ADA.

"Facility." "Facility" means all or any
portion of buildings, structures, sites,
complexes, equipment. rolling stock or
other conveyances. roads, walks.
passageways, parking lots, or other real
or personal property, including the site
where the building, property, structure.
or equipment is located. It includes both
indoor and outdoor areas where human-
constructed. improvements, structures,
equipment. or property have been added
to the natural environment.

Commenters raised questions about
the applicability of this part to activities
operated in mobile facilities, such as
bookmobiles or mobile health screening
Units. Such activities would be covered
by the requirement for program
accessibility in I35.150, and would be
included in the definition of "facility" as
"other real or personal property."
although standards for new construction
and alterations of such facilities are not
yet included in the accessibility
standards adopted by I35.151. Sections

35.150 and 35.151 specifically address
the obligations of public entities to
ensure accessibility by providing curb
ramps at pedestrian walkways.

"Historic preservation programs" and
"Historic properties" are defined in
order to aid in the interpretation of
§§ 35.150 (a)(2) and (b)(2). which relate
to accessibility of historic preservation
programs. and §35.151(d). which relates
to the alteration of historic properties.

"Illegal use of drugs." .The definition
of "illegal use of drugs" is taken from
section 510(d)(1) of the Act and clarifies
that the term includes the illegal use of
one or more drugs.

"Individual with a disability'' means a
person who has a disability but does not
include an individual who is currently
illegally using drugs, when the public
entity acts on the basis of such use. The
phrase "current illegal use of drugs" is
explained in § 35.131.

"Public entity." The term "public
entity" is defined in accordance with
section 201(1) of the ADA as any State
or local government: any department,
agency. special purpose district, or other
instrumentality of a State or States or
local government: or the National
Railroad Passenger Corporation, and
any commuter authority (as defined in
section 103(8) of the Rail Passenger
Service Act).

"Qualified individual with a
disability." The definition of "qualified
individual with a disability" is taken
from section 201(2) of the Act, which is
derived from the definition of "qualified
handicapped person" in the Department
of Health and Human Services'
regulation implementing section 504 (45
CFR § 84.3(k)). Itcombines the deflnition
at 45 CFR 84.3(k)(1) for employment ("a
handicapped person who. with
reasonable accommodation. can perform
the essential functions of the job in
question") with the definition for other
services at 45 CF.R 84.3(k)(4) ("a
handicapped person who meets the
essential eligibility requirements for the
receipt of such services").

Some commenters requested
clarification of the term "essential
eligibility requirements." Because of the
variety of situations in which an
individual's qualifications will be at
issue. it is not possible to include more
specific criteria in the definition. The
"essential eligibility requirements" for
participation in some activities covered
under this part may be minimal. For
example, most public entities provide
information about their operations as a
public service to anyone who requests
it. In such situations. the only ."eligibility
requirement" for receipt of such
information would be the request for it.
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Where "Ucft information is provided by
telephone. even the ability to use 8 voice
telephone is.not an "essential eligibility
requirement," because § 35.161 requires
a public enti:ty to provide equally
effective telecemmemceticn systema for
irulividuals wi th tmpaired hearing ar
speech,

For other activities. identification of
the "essential eligibility requirements"
may be more complex. Where questions
of safety are involved. the principles
established in § 36.20a of the
Department's regulation implementing
title HI of the ADA. to be codified at Z8
CFR. part S6. will be applicable. That
section implements section 3C2(b)'(3} of
the Act. which provides that R public
accommodation is not required to permit
an individual to participate III or benefit
from the goods, services, facilities.
privileges, advantages and
accommodations of the public
accommodation. if that individual poses
a direct threat to the health or safety of
others,

A "direct threat- is a significant risk
to the health or safety of others that
cannot be eliminated by a modification
of policies, practices. or procedures. or
by the provision of auxiliary aida or
sen ices. In School Board of Nassau
County Y. Arline, 4W U.s.. 273 f19E17}, the
Supreme Court recogntzed that there is a
need to balance tbe mterests of people
with disabilities agaillst legitimate
concerns for public safety. Although
persons with disabilities are generally
entitled to the protection of tbis part. a
person who poses a significant risk to
others will not be "qualified," if
reasonable modifications to the public
entity's policies. practices. or procedures
will not eliminate that risk.

The determination tl!at a person poses
a direct threat to the hea:lth or safety of
others may not be based on
generalizations or stereotypes about the
effects of a particular disability. n must
be based on an mdivtdueliaed
assessment, based on reasonable
judgment that relies on current medical
evidence Of' on the best available
objective evidence, to determine: the
nature, duration. and severity of the risk;
the probability that the potential injury
will actually occur; and whether
reasonable modifications of policies,
practices, or procedures will mitigate the
risk. This is the test established by the
Supreme Court in Arline. Such an
inquiry is essential if the law is to
achieve its goal of protecting disebled
individuals from discrimination based
on prejudice, stereotypes. or unfounded
fear. while giving appropriate weight to
legitimate concerns. such as the need to
fl.void expoaing others to significant

health and safer, risks. Making th~
assessment wi" Dol usually require the
services of a physician. Bournes for
medical knowledge include guidance
from public health authorities, ~ as
the U.S. Public Health Service, the
Centers for Disease Control, and the
Nationallnstitutas of Health, including
the National Institute oCMenta! Health.

"Qualified interpreter." The
Department received substantial
comment regarding the lack 0' a
definition of "qualified interpreter." The
proposed rule defined auxiliary aids and
services to include the statutory term.
"qualified interpreters" (§ 35.1(4). but
did not define it. Section 35.160 requires
the use of auxiliary aids including
qualified interpreters and commenters
stated that a lack of guidance on what
the term means would create confusion
among those trying to secure
interpreting services and often result in
less than effective communication.

Many commenters were concerned
that. wiwout clear guidance on the Issue
of "qua!ified" interpreter, the rule would
be interpreted to mean "available.
rather than qualified" interpreters. Some
claimed that few public entities would
understand the difference between a
qualified interpreter and a person who
simply knows a fuw signs or how to
fingerspell.

In order to clarify what is meant by
"qualified interpreter" the Department
has added a definition of the term to the
final rule. A qualified interpreter means
an interpreter who is able to interpret
effectively, accurately. and impartially
both receptively aoll expressively. using
any necessary specialized vocabulary.
This definition focuses on the actual
ability of the interpreter in IIparticular
inlerpreting context to facilitate effective
communication between the public
entity and the individual with
disabilities.

Public comment also revealed that
public entities. have at times asked
persons who are deaf to provide family
members or friends to interpret In
certain circumstances, notwithstanding
that the family member of friend is able
to Interpret or is a certified interpreter,
the family member or friend may not be
qualified to render the necessary
interpretation because of factors such as
emotional or persona} involvement or
considerations of confidentiality that
may adversely affect the ability to
interpret"effectively, accurately, and
impartially."

The definition of "qualified
interpreter" in this rule does not
invalidate or limit standarde for
interpreting services of any State or
local law that are equal to or more

stringent lIIan those imposed by this
definition. For instance. the defmition
would notsepersede tIny reqmreme!rt of
Sta te law few use of a certifIed
Interpeeter in court proceedings,

"Sectkn 504." The Department added
a definition of "section 5()iI" because the
term i!J used extensively in subpart F of
this part

"State," The definition of "State" is
identical to the statutory definition iD
section 3(3} of the ADA.
Section 35..105 . Se1f-evaluatian

Section 35.1OS establishes a
requirement, based on the section 504
regulations for federany assisted and
federally conducted programs. that a
public entity evaluate its current policies
and practices to identify and correct any
that are not conslstent with the
requirements of this part, As noted in
the discussion of § 35.101. activities
covered by the Department of
Transportation's regulation
implementing subtitle B of title IT are not .
required to he included in the seIf-
evaluation required by this secttcn,

Experience has demonstrated the self-
evaluation process to. be a valuable
rneans of e.stablishirig a working
relationship with individuals. "lith
disabilities. which has promoted both
effective and efficient implementation of
section 5G4.The Department expects
that it will likewise be useful to public
entities newly covered by the ADA.

AU public entitIes are required to do.
self-evaluation. However. only those
that employ 50 or IDOl'e persons are
required to maintain the self-evaluation
on file and make it available fol'"public
inspection for three: yea~ The number
50 was derived from the Department of
Justice's section S04 regulations for
federally assisted programs. 2& eFR
42.505(c). The Department received
comments critical of this limitation.
some suggesting the requirement apply
to-all public entities and others
suggesting that the Dumber be changed
from 50 to 15. The final rule has not been
changed. Although many regulations
implementing section 504 for federally
assisted programs do use 15employees
as the cut:..off for this record-keeping
requirement. the Department believeg
that it would be inappropriate to extend
it to those smaller public entities
covered by this regulation that do not
receive Federal fmancial assistance.
This approach has the benefit of
minimizing paperwork burdens on sman
entities.

Paragraph (01provides that the seIf-
evaluation required by this sectiorr shall
apply only to programs nat subject to
section 504 or those policies and
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practices, such as those involving
commimications access, that have not
already been included' in a self-
evaluation required under an existing
regulation.implementing section 504.
Because most self-evaluations were
done from five to twelve years ago,
however, .the Department expects that a
great many public entities willbe
reexamining all of their policies and

.programs ..Programs and functions may
have changed, and actions that were
supposed to have been taken to comply
with section 504 may not have been fully
implemented or may no longer be
effective. Inaddition. there have been
statutory.amendments to section 504 .
which have changed the coverage of
section 504. .particularly the Civil Rights
Restoration Act of 1987, Public Law No.
100-259. 102 Stat. 28 (1988).which
broadened the definition of a covered
"program or activity."

Several commeoters suggested that
the Departmenfclarify public entities!
liability during the one-year period for
compliance with the self-evaluation
requirement. The self-evaluation
requirement does oot stay the effective
date of the statute nor of this part.
Public entities are. therefore. not
shielded from discrimination claims
during that time.

Other commenters suggested that the
rule require that every self-evaluation
include an examination of training
efforts to assure that individuals with
disabilities are not subjected to
discrimination because of insensitivity.
particularly in the law enforcement
area; Although the Department has not
added such a specific requirement to the
rule. it would be appropriate for public
entities to evaluate training efforts
because. in many cases. lack of training
leads to discriminatory practices. even
when the policies in place are
nondiscriminatory.
Section 35.106 Notice

Section 35.106 requires a public entity
to disseminate sufficient information to
applicants. participants. beneficiaries;
and other interested persons to inform
them of the rights and protections
afforded by the ADA and this
regulation. Methods of providing this
information include. for example. the
publication of information in .
handbooks. manuals. and pamphlets
that are distributed to the public to
describe a public entity's programs and
activities: the display of informative
posters in service centers and other
public places; or the broadcast of
information by television or radio. In
providing the notice. a public ~ntity
must comply with the requirements for
effective communication in § 35.160. The

preamble to that sectionglvea guidance
on how to effectively communicate with
individuals withdisabifities.
Section 35.107 Designation of
Responsible Employeeand Adoption of
Grievance Procedures

Consistent with§ 31>.105e .self-
evaluation; the final rule requires that
public entities with 50ar more
employees designate a responsible
employee and adopt grievance
procedures. Most ofthecommenters
who suggested that the requirement that
self-evaluation be maintained on file for
three.years not be limited to those
employing 50 or more persons made a
similar suggestion concerning .§35.107.
Commenters recommended either that
all public entities 1:Jesubject to § 3S.i07.
or that "50 or more persons" be changed
to illS or more persons." As explained in
the discussion of § 35.105, the
Department has not adopted this
suggestion.

The requirement for designation of an
employee responsible for coordination
of efforts to carry out responsibilities
under this part is derived from the HEW
regulation implementing section 504 in
federally assisted programs. The
requirement for designation of a
particular employee and dissemination
of information about how to locate that
employee helps to ensure that
individuals dealingwith large ·agencies
are able to easily find a responsible
person who is familiar with the
requirements of the Act and this part
and can communicate those
requirements to other individuals in the
agency who may be unaware of their
responsibilities. This paragraph in no
way limits a public entity's obligation to
ensure that all of its employees comply
with the requirements of this part, but it
ensures that any failure by individual
employees can be promptly corrected by
the designated employee.

Section 3S.107(b) requires public
entities with 50 or more employees to
establish grievance procedures for
resolving complaints of violations of this
part. Similar requirements are found in
the section 504 regulations for federally
assisted programs (see. e.g.•4S.CFR
84.7(b)). The rule. like the regulations for
federally assisted programs. provides
for investigation and resolution of
complaints by a Federal enforcement
agency. It is the view of the Department
that public entities subject to this part
should be required to establish a
mechanism for resolution of complaints
at the local level without requiring the
complainant to resort to the Federal
complaint procedures established under
subpart F. Complainants would not.
however. be required to exhaust the

public enttty's grievance procedures
before filing a complaint under subpart
F..Delay in filing the complaint at the
Federallevel caused by pursuit ofthe.
remedies available under the grievance
procedure would generally be
considered good cause for extending the
time allowed for filing under § 35.170(b).

Subpart B-General Requirements
Section 35.130 General Prohibitions.
Against Discrimination -

The general prohibitions against
discrimination in the rule are generally
based on the prohibitions in existing
regulations implementing section 504
and, therefore. are alreadyfamlliar to
State and local entities covered by
section 504. In addition. § 35.130
includes a number of provisions derived
from title III of the Act that are implicit
to a certain degree in the requirements
of regulations implementing section 504.

Several commenters suggested that
this part should include the section of
the proposed title III regulation that
implemented section 309 of the Act,
which requires that courses and
examinations related to applications,
licensing. certification. or credentialing
be provided in an accessible place and
manner or that alternative accessible
arrangements be made. The Department
has not adopted this suggestion. The
requirements of this part. including the
general prohibitions of discrimination in
this section. the program access
requirements ofsubpart D. and the
communications requirements of
subpart E. apply to courses arid
examinations provided by public
entities. The Department considers these
requirements to be sufficient to ensure
that courses and examinations
administered by public entities meet the
requirements of section 309. For
example. a public entity offering an
examination must ensure that
modifications of policies. practices,or
procedures or the provision of auxiliary
aids and services furnish the individual
with a disability an equal opportunity to
demonstrate his or her knowledge or
ability. Also. any examination specially
designed for individuals with disabilities
must be offered as often and inas·timely
a manner as are other examinations.
Further, under this part. courses and
examinations must be offered in the
most integrated settlng approprlate; The
analysis of§ 3S.130(d}is relevant to this
determination, .

A number of commenters asked that
the regulation be amended to require
training of law enforcement personnel to
recognize the difference between
criminal activity .and the effectsof
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seizures or other disabilities such as
mental. retardation. cerebral palsy.
traumatic brain injury. mental Hlness, or
deafness. 'Several disabled commenters
gave personal statements about ·the
abuse ·they had received at the hands of
law enforcement personnel. Two
organizations that commented cited the
Judiciary report at 50 as authority to
require law enforcement training.

The Department has not added such a
training requirement to the regulation.
Discriminatory arrests and brutal
treatment are already unlawful police
activities. The general regulatory
obligation to modify policies. practices,
or procedures requires law enforcement-
to make changes in policies that result in
discriminatory arrests or abuse of
individuals with disabilities. Under this
section law enforcement personnel
would be required to make appropriate
efforts to determine whether perceived
strange or disruptive behavior or
unconsciousness is the result of a
disability. The Department notes that a
number of States have attempted to
address the prciblem of arresting
disabled persons for noncriminal
conduct resulting from their disability
through adoption of the Uniform Duties
to Disabled Persons Act, and
encourages other jurisdictions to
consider that approach.

Paragraph (a) restates the
nondiscrimination mandate of section
202 of the ADA. The remaining
paragraphs in § 35.130establish the
generalprinciples for analyzing whether
any particular action of the public entity
violates this mandate.

Paragraph (b) prohibits overt denials
of equal treatment of individuals with
disabilities. A public entity may not
refuse to provide an individual with a
disability with an equal opportunity to
participate in or benefit from its program
simply because the person has a
disability.

Paragraph (b)(l)(i) provides that it is
discriminatory to deny a person with a
disablliry the right to participate in or
benefit from the aid, benefit. or service
provided by a public entity. Paragraph
(b)(l)(ii) provides that the aids, benefits.
and services provided to persons with
disabilities must be equal to those
provided to others, and paragraph
(b)(l)(iii) requires that the aids. benefits.
or services provided to individuals with
disabilities must be as effective in
affording equal opportunity to obtain the
same result, to gain the same benefit, or
to reach the same level of achievement
as those provided to others. These
paragraphs are taken from the
regulations implementing section 504
and simply restate principles long
established under section 504.

Paragraph (b)(l)(iv) permits the public
entity to develop separate at different
aids, benefits. or services when
necessary to provide individuals with
disabilities With .an equal opportunity to
participate in or benefit from· the public
entity's programs or activities, but only
when necessary to ensure thatthe aids,
benefits, or services are as effective. as
those provided to others. Paragraph
(b)(l)(iv) must be readin conjunction
with paragraphs (b)(2), (d), and (e). Even
when separate or different "ids.
benefits, or services would be more
effective, paragraph (b)(2) provides that
a qualified individual with a disability
still has the right to choose to
participate in the program thatis not
designed to accommodate individuals
with disabilities. Paragraph {d) requires
that a public entity administer services,
programs, and activities in the most
integrated setting appropriate to the
needs of qualified individuals with
disabilities.

Paragraph (b)(2) specifies that.
notwithstanding the existence of
separate or different programs or
activities provided in accordance with
this section, an individual with a
disability shallnot be denied the
opportunity to participate in such
programs or activities that are not
separate or different. Paragraph (e).
which is derived from section 501(d) of
theAmericans with Disabilities Act,
states that nothing in this part shall be
construed to require an individual with
a disability to accept an
accommodaticin, aid. service,
opportunity. or benefit that he or she
chooses not to accept.

Taken together. these provisions are
intended to prcihibit exclusion and
segregation of individuals with
disabilities. and the denial of equal
opportunities enjoyed by others, based
on, among other things, presumptions,
patronizing attitudes, fears, and
stereotypes about individuals with
disabilities. Consistent with these
standards, public entities are required to
ensure that their actions are based on
facts applicable to individuals and not
on presumptions as to what a class of
individuals with disabilities can or
cannot do.

Integration is fundamental to the
purposes of the Americans With
Disabilities Act. Provision of segregated
accommodations and services relegates
persons with disabilities to second-Class
status. For example, it would be a
violation of this provision to require
persons with disabilities to eat in the
back room of a government cafeteria or
to refuse to allow a person with a
disability the full use of recreation or
exercise facilities because of

stereotypes about the per80n's·ability til
participate ...

. Many commenters objected to
proposed paragraphs (b)(l)(iv) and (d)
as allowing continued segregation of
individuals with disabilities. The

.Department recognizes that promoting
integration of individuals with .
disabilities into the mainstream of
SOCietyis an important objective of the
ADA and agrees that, in most instances,
separate programs for individuals with
disabilities will not be permitted.
Nevertheless. section 504 does permit
separate programs in limited
circumstances. and Congress clearly
intended the regulations issued under
title II to adopt the standards of section
504. Furthermore, Congress included
authority for separate programs in the
specific requirements of title illof the
Act. Section 302(b)(1)(A)(iii) of the Act
provides for separate benefits in .
language similar to that in
§ 35.130(b)(1)(iv}, and section
302(b1{1)(B)includes the same
requirement for "the most integrated
setting appropriate" as in § 35.130(d).

Even when separate programs are
permitted, individuals with disabilities
cannot be denied the opportunity to
participate In programs that are not
separate or different. This is an
important and overarching principle of
the Americans with Disabilities Act.
Separate, special, or different programs
that are designed to provide a benefit to
persons with disabilities cannot be used
to restrict the participation of persons
.with disabilities in general, integrated
activities.

For example. a person who is blind
may wish to decline participating in a
special museum tour that allows persons
to touch sculptures in an exhibit and
instead tour the exhibit at his or her
own pace with the museum's recorded
tour. It is not the intent of this section to
require the person who is blind to avail"
himself or herself of the special tour.
Modified participation for persons with
disabilities must be a choice. not a
requirement.

In addition, it would not be a violation
of this section for a public entity to offer
recreational programs specially
designed.for children with mobility
impairments. However. it would be a
violation of this section if the entity then
.excluded these children from other
recreational services for which they are
qualified to participate when these
sen ices are made available to
nondisabled children, or if the entity
required children with disabilities to
attend only designated programs.

Many commenters asked that the
Department clarify a public entity's
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obligations within the integrated
program when it offers a separate
program but an individual with a .
disability chooses not to participate in
the separate program. It is impossible to
make a blanketstatement as to what
level of auxiliary aids or modifications
would be required in the integrated
program. Rather. each situation must be
assessed individually. The starting point
is to question whether the separate
program is in fact necessary or
appropriate for the individual. Assuming
the separate program would be
appropriate for a particular individual.
the extent to which that individual must
be provided with modifications in the
integrated program will depend not only
ott what the individual needs but also on
the limitations and defenses of this part.
For example. it may constitute an undue
burden for a public accommoda tion,
which provides a full-time interpreter in
its special guided tour for individuals
with hearing impairments. to hire an
additional interpreter for those
individuals who choose to a ttend the
integrated program. The Department
cannot identify ca.tegoricallythe level of
assistance or aid required in the
integrated program.

Paragraph (b)(l)(v) provides that a
public entity may not aid or perpetuate
discrimination against a qualified
individual with a disability by providing
significant assistance to an agency.
organization. or person that
discriminates on the basis of disability
in providing any aid. benefit. or service
to beneficiaries of the public entity's
program. This paragraph is taken from
the regulations implementing section 504
for federally assisted programs.

Paragraph (b)(l)(vi) prohibits the
public entity from denying a qualified
individual with a disability the
opportunity to participate as a member
of a planning or advisory board.

Paragraph (b)(l)(vii) prohibits the
public entity from limiting a qualified
individual with a disability in the
enjoyment of any right. privilege.
advantage. or opportunity enjoyed by
others receiving any aid. benefit. or
sert ice,

Paragraph (b)(3) prohibits the public
entity from utilizing criteria or methods
of administration that deny individuals
with disabilities access to the public
entity's services. programs. and
activities or that perpetuate the
discrimination of another public entity.
if bothpublic entities are subjectto
common administrative control or are
agencies ofthe same State. The phrase
"criteria or methods of administration"
refers fa official written policies of the
public entity and to the actual practices
of the public entity. This paragraph

prohibits both blatantly exclusionary
policies or practices and nonessential
policies and practices that are neutral
on their face. but deny individuals with
disabilities an effective opportunity to
participate. This standard is consistent
with the interpretation of section 504 by
the U.S. Supreme Court in Alexander v.
Choate. 469 U.S. 287 (1985). The Court in

. Choate explained that members of
Congress made numerous statements
during passage ofsection 504 regarding
eliminating architectural barriers.
providing access to transportation. and
eliminating discriminatory effects of job
qualification procedures. The Court then
noted: "These statements would ring
hollow if the resulting legislation could
not rectify the harms resulting from
action that discriminated by effect as
well as by design." [d. at 297 (footnote
omitted).

Paragraph (b)(4) specifically applies
the prohibition enunciated in
§ 35.130(b)(31 to the process of selecting
sites for construction of new facilities or
selecting existing facilities to be used by
the public entity. Paragraph (b)(4) does
not apply to construction of additional
buildings at an existing site. .

Paragraph (b)(5) prohibits the public
entity. in the selection of procurement
contractors. from using criteria that
subject qualified individuals with
disabilities to discrimination on the
basis of disability.

Paragraph (b)(6) prohibits the public
entity from discriminating against
qualified Individuals with disabilities on
the basis of disability in the granting of
licenses or certification. A·person is a
"qualified individual with a disability"
with respect to licensing or certification
if he or she can meet the essential
eligibility requirements for receiving the
license or certification (see § 35.104).

A number of commenters were
troubled by the phrase "essential
eligibility requirements" as applied to
State licensing requirements. especially
those for health care professions.
Because of the variety of types of
programs to which the definition of
"qualified individual with a disability"
applies. it is not possible to use more
specific language in the definition. The
phrase "essential eligibility
requirements." however. is taken from
the defmitions in the regulations
implementing section 504. so caselaw
under section 504 will be applicable to
its interpretation. InSoutheastern
Community College v. Davis. 442 U.S.
397. for example. the Supreme Court
held that section 504 does not require an
institution to "lower or effect substantial
modifications of standards to
accommodate a handicapped person."
442 U.S. at 413. and that the school had

established that the plaintiff was not
"qualified" because she was not able to
"serve the nursing profession in all
customary ways." id. Whether a
particular requirement is "essential"
will. of course. depend on the facts of
the particular case.

In addition. the public entity may not
establish requirements for the programs
or activities of licensees or certified
entities that subject qualified
individuals with disabilities to
discrimination on the basis of disability.
For example. the public entity must .
comply with this requirement when
establishing safety standards for the
operations of licensees. In that case the
public entity must ensure that standards
that it promulgates do notdiscriminate
against the employment of qualified
individuals with disabilities in an
impermissible manner.

Paragraph (b)(6) does not extend the
requirements of the Act or this part .
directly to the programs or activities of
licensees or certified entities
themselves. The programs or activities
of licensees or certified entities are not
themselves programs or activities of the
public entity merely by virtue of the
license or certificate.

Paragraph (b)(7) is a specific
application of the requirement under the
general prohibitions of discrimination
that public entities make reasonable
modifications in policies. practices. or
procedures where necessary to avoid
discrimination on the basis of disability.
Section 302(b)(2)(A)(ii}of the ADA sets
out this requirement specifically for
public accommodations covered by title
III of the Act. and the House Judiciary
Committee Report directs the Attorney
General to include those specific
requirements in the title II regulation to
the extent that they do not conflict with
the regulations implementing section
504. Judiciary report at 52.

Paragraph (b)(8). a new paragraph not
contained in the proposed rule. prohibits
the imposition or application of
eligibility criteria that screen out or tend
to screen out an individual with a
disability or any class of indi viduals
with disabilities from fully and equally
enjoying any service. program. or
activity. ur:.less such criteria can be
shown to be necessary for the provision
of the service. program. or activity being
offered. This prohibition is also a
specific application of the general
prohibitions of discrimination and is
based on section 302(b)(2)(A)(i) of the
ADA. It prohibits overt denials of equal
treatment of individuals with
disabilities. or establishment of
exclusive or segregative criteria that
would bar individuals with disabilities
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from participation in services, benefits,
or activities.

Paragraph (b)(8) also prohibits
policies that unnecessarily impose
requirements or burdens on individuals
with disabilities that are not placed on
others. For example, public entities may
not require that a qualified individual
with a disability be accompanied by an
attendant. A public entity is not,
however, required to provide attendant
care, or assistance in toileting, eating, or
dressing to individuals with disabilities,
except in special circumstances, such as
where the individual is an inmate of a
custodial or correctional institution.

In addition, paragraph (b)(8) prohibits
the imposition of criteria that "tend to"
screen outan individual with a
disability. This concept, which is
derived from current regulations under
section 504 (see, e.g., 45 CFR 84.13),
makes it discriminatory to impose
policies or criteria that, while not
creating a direct bar to individuals with
disabilities, indirectly prevent or limit
their ability to participate. For example,
requiring presentation of a driver's
license as the sole means of
identification for purposes of paying by
check would violate this section in
situations where, for example.
individuals with severe vision
impairments or developmental
disabilities or epilepsy are ineligible to
receive a driver's license and the use of
an alternative means of identiflcation, .
such as another photo I.D. or credit card,
is feasible.

A public entity may, however, impose
neutral rules and criteria that screen out,
or tend to screen out, individuals with
disabilities if the criteria are necessary
for the safe operation of the program in
question. Examples of safety
qualifications that would be justifiable
in appropriate circumstances would
include eligibility requirements for
drivers' licenses, or a requirement that
all participants in a recreational rafting
expedition be able to meet a necessary
Ievel of swimming proficiency. Safety
requirements must be based on actual
risks and not on speculation,
stereotypes, or generalizations about
tndlviduals with disabilities.

Paragraph (c) provides that nothing in
this part prohibits 8 public entity from
.providing benefits, services, or
advantages to individuals with
disabilities, or to a particular class of
individuals with disabilities, beyond
those required by this part. It is derived
from a provision in the section 504
regulations that permits programs
conducted.pursuant to Federalstatute OF
Executive order that are designed to
benefit only individuals with disabilities
or a given class of individuals with

disabilities to be limited to those
individuals with disabilities. Section 504
ensures that federally assisted programs
are made available to all individuals,
without regard to disabilities, unless the
Federal program under which the
assistance is provided is specifically
limited to individuals with disabilities or
a particular class of individuals with
disabilities. Because coverage under this
part is not limited to federally assisted
programs, paragraph (c) has been
revised to clarify that State and local
governments may provide special
benefits, beyond those required by the
nondiscrimination requirements of this
part, that are limited to individuals with
disabilities or a particular class of
individuals with disabilities, without
thereby incurring additional obligations
to persons without disabilities or to
other classes of individuals with
disabilities.

Paragraphs (d) and (e), previously
referred to in the discussion of
paragraph (b)(l)(iv), provide that the
public entity must admiriister-services,
programs, and activities in the most
integrated setting appropriate to the
needs of qualified individuals with
disabilities, i.e.• in a setting that enables
individuals with disabilities to interact
with nondisabled persons to the fullest
extent possible, and that persons with
disabilities must be provided the option
of declining to accept a particular
£iccommoda tion.

Some commenters expressed concern
that 135.130(e), which states that
nothing in the rule requires ail individual
with a disability to accept special
accommodations and services provided
under-the ADA, could be interpreted to
allow guardians of infants or older
people with disabilities to refuse
medical treatment for their wards.
Section 35.130(e) has been revised to
make it clear that paragraph (e) is
inapplicable to the concern of the
commenters. A new paragraph (e)(2) has
been added stating that nothing in the
regulation authorizes the representative
or guardian of an individual with a
disability to decIinefooci water,
medical treatment, or medical services
for that individual. New peragraph (e)
clarifies that neither the ADA nor the
regulation alters current Federal law
ensuring the rights of Incompetent
individuals with disabilities-to receive
food, water, and medical treatment. See,.
e.g.; Child Abuse Ainendments of 1984
(42 U.S.c. 5106a(b)(10), 5106g(10)); .
Rehabilitation Act of 1973,.as -amended
(29 U.S.C, 794); the Developmentally
Disabled A98istanceand Bill of Rights
Act (42 U.S.C. 6(42).

Sections 35.130(e) (1) and (2)are
based on section 501(d) of the ADA.

Section 501(d) was designed to clarify
that nothing in the ADA requires
individuals with disabilities to accept
special accommodations and services
for individuals with disabilities that may
segregate them:

The Committee added this section [SOl(d))
to clarify that nothing in the ADA is intended
to permit discriminatory treatment on the
basis of disability, even when such treatment
is rendered under the guise of providing an
accommodation. service, aid or benefit to the
individual with disability. For example. a
blind individual may choose not to avail
himself or herself of the right to go to the
front of a line, even if a particular public
accommodation has chosen to offer such a
modification of a policy for bliridindividuills.
Or. a blind individual inay choose to decline
to participate Ina special museumtour that
allows persons to touch sculpture8 in an
exhibit and instead tour the exhibits at his or
her own pace with the museum's.recorded
tour ..

Judiciary report at 71-72. The Act is not
to be construed to mean that an
individual with disabilities must accept
special accommodations and services
for individuals with disabilities when
that individual can participate in the
regular services already offered.
Because medical treatment.dneluding
treatment for particular conditions, is
not a special accommodation or service
for individuals with disabilities under
ncti9n501(d); neither the Act i)ort1ris
part providesaffinnative ~uthonty to .
suspend such treatment. Sectio.D·501(d}
fs intended tc clarify that the .Act is not
designed.to foster. dlscririiination ..
through mandatory acceptance of
special services when other alternatives
are provided: this concern does not
reach to the provision of medical
treatment for the disabling condition
itself.

Paragraph (f) provi-fp.s:thata public
entity may not place a surcharge on a
particular individual with a disability, or
any group of individuals with
disabilities. to cover any costs of
measures required to provide that
Individualor group with the
nondiscriminatory treatment required by
the Act or this part. Such measures mJlY
include the provision of auXiliary eids Or
of modifications required to;provide .
program acceSsibility. .

Several commenters asked ftir
clarification that the costs of interin'erer
servtcee may not be assessed-as an
element of "court costs." The
Department has already recognized that
imposition of the cost of courtreom
interpreter services is impermissfble
under section 504. The preamble to the
Department's seC:tion504 regulation for
its federally assisted programs states
that where a court system has sn
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obligation to provldequalifled
interpreters, "it has the corresponding
responsibility to pay for the services of
the interpreters." (45 FR 37630 (lune 3,
1980)). Accordingly, recouping the costs
of interpreter services by assessing them
as part' of court costs would also be
prohibited. '
, Paragraph (g), which prohibits
discrimination' on the basis of an
individual's or entity's known
relationship or association with an '
irtdividualwith a disability, is based on
sectionsl02(b)(4) and 302(b)(1)(E) of the

. ADA. This paragraph was not con tamed
, in the proposed rule. The individuals
covered under this paragraph are any
individuals who are discriminated
against because of their known
association with an individual with a
disability. For example, it would be a
violation of this paragraph for a local
government to refuse to allow a theater
company to use a school auditorium on
the grounds that the company had
recently performed for an audience of
individuals with HlV disease.

This protection is not limited to those
who have a familial relationship with
the individual who has a disability.
Congress considered, and rejected,
amendments that would have limited
the scope of this provision to specific
associations and relationships.
Therefore, if a public entity refuses
admission to a person with cerebral
palsy and his or her companions, the
companions have an independent right
of action under the ADA and this
section.

During the legislative process, the
term "entity" was added to section
302(b)(1)(E) to clarify that the scope of
the provision is intended to encompass
not only persons who have a known
association with a person with a
disability, but also entities that provide
services to or are otherwise associated
with such individuals. This provision
was intended to ensure that entities
such as health care providers,
employees of social service agencies,
and others who provide professional
services to persons with disabilities are
not subjected to discrimination because
of their professional association with
persons with disabilities.
Section 35.i31 Illegal Use of Drugs

Section 35.131 effectuates section 510
of the ADA. which clarifies the Act's
application to people who use drugs
illegally. Paragraph (a) provides that this
part does Dot prohibit discrimination
based on an individual's current illegal
use of drugs.

The Act and the regulation distinguish
between illegal use of drugs ~nd the
legal use of substances, whether or not

those substances'sre'"controlled
substances," as defined in the
Controlled Substances Act (21 U.S.C.
812). Some controlled substances are
prescription dtugs that have legitimate
m-edical uses. Section,35;131 does not
affect use of contr(jlied,substa~ces
pursuant to a.valld pr~sciipti,ci~ under "
supervisiortby a licensed health care
professional. or.other use that is
authorized by the Controlled Substances
Act or any other provision of Federal

, law. It does apply to illegal use of those
substances. as well as to illegal use of
controlled substances that are not
prescription drug~. The key question is
whether the individual's use of the
substance is illegal. not whether the
substance has recognized legal uses.
Alcohol is not a controlled substance. so
use of alcohol is not addressed by
§ 35.131 (although alcoholics are
individuals with disabilities. subject to
the protections of the statute).
, A distinction is also made between
the use of a substance and the status of
being addicted to that substance.
Addiction is a disability, and addicts are
individuals with disabilities protected
by the Act. The protection. however,
does not extend to actions based on the
illegal use of the substance. Inother
words. an addict cannot use the fact of
his or her addiction as a defense to an
action based on illegal use of drugs. This
distinction is not artificial. Congress
intended to deny protection to people
who engage in the illegal use of drugs.
whether or not they are addicted. but to
provide protection to addicts so long as
they are not currently using drugs.

A third distinction is the difficult one
between current use and former use.
The definition of "current illegal use of
drugs" in I35.104, which is based on the
report of the Conference Committee.
H.R. Conf. Rep. No. 596, 101st Cong .. 2d
Sess. 64 (1990) [hereinafter "Conference
report"). is "illegal use of drugs that
occurred recently enough to justify a
reasonable belief that a person'. drug
use is current or that continuing use is a
real and ongoing problem."

Paragraph (a)(2)(i) specifies that an
individual who has successfully
completed a supervised drug .
rehabilitation program or has otherwise
been rehabilitated successfully and who .
is not engaging in current illegal use of
drugs is protected. Paragraph (a)(2)(ii)
clarifies that an individual who is
currently participating in a supervised
rehabilitation program and is not
engaging in cummt illegal use of drugs is
protected. Paragraph (a)(2)(iii) provides
that a person who is erronecusly
regarded as engaging in current illegal
use of drugs. but who is not engaging in
such use. is protected. .

'Paragraph (~)prOvides a 'limited
exception to '~~ excluslon of current
Illegalusers'tif drugs from th~, "
protections of the Act. It prohibits denial
of health-servtces, or services.provided
In.conriectlonwithdrug rehabtltta tlon to
an individual on the basis of current
illegal-use of druis. if the individual i.8
otherwise entitled to such services. A
health care facility. such as a hospital or .
clinic. may not refuse treatment to an
individual in need of the services it
provides on the grounds that the
individual is illegally using drugs, but it
is not required by this section to provide
services that it does.not ordinarily
provide. For example; a health care
facility that specializes in a particular
type of treatment. such as care of burn
victims, is not required to provide drug
rehabilitation services, but it cannot
refuse to treat a individual's burns on
the grounds that the individual is
illegally using drugs.

Some commenters pointed out that>
abstention from the use of drugs is an
essential condition of participation in
some drug rehabilitation programs, and
may be a necessary requirement in
inpatient or residential settings. The
Department believes that this comment
is well-founded. Congress clearly
intended to prohibit exclusion from drug
treatment programs of the very
individuals who need such programs
because of their use of drugs, but. once
an individual has been admitted to a
program. abstention may be a necessary
and appropriate condition to continued
participation. The final rule therefore
provides that a drug rehabilitation or
treatment program may prohibit illegal
use of drugs by individuals while they
are participating in the program.

Paragraph (c) expresses Congress'
intention that the Act be neutral with
respect to testing for illegal use of drugs.
This paragraph implements the
provision in section 510(b) of the Act
that allows entities "to adopt or
administer reasonable policies or
procedures. including but not limited to
drug testing."that ensure that an
individual who is participating in a
supervised rehabilitation program, or
who has completed such a program or
otherwise been rehabilitated
successfully is no longer engaging in the
illegal use of drugs. The section is not to
be "construed to encourage, prohibit,
restrict, or authorize the conducting of
testing for the illegal use of drugs."

Paragraph 35.131(c) clarifies that it is
not a violation of this part to adopt or
administer reasonable policies or
proceduresto ensure that an individual
who formerly engaged in the illegal use
of drugs il! Dot currently engaging in
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illegal use of drugs. Any such policies or
procedures must. of course, be
reasonable, and must be designed to
identify accurately the illegal use of
drugs. 11>Js paragraph does not
authorize inquiries, tests. or other
procedures that would disclose use of
substances that are not controlled
substances or are taken under
supervision by a licensed health care
professional. or other uses authorized by
the Controlled Substances Act or other
provisions of Federa11aw, because such
uses are not included in the definition of
"illegal use of drugs." A commenter
argued that the rule should permit
testing for lawful use of prescription
drugs. but most commenters preferred
that tests must be limited to unlawful
use in order to avoid revealing the
lawful use of prescription medicine used
to treat disabilities.
Section 35.132 Smoking

Section 35.132 restates the
clarification in section 501eh)of the Act
that the Act does not preclude the
prohibition of, or imposition of
restrictions on, smoking in
transportation covered by title n. Some
commenters argued that this section is
too limited in scope. and that the
regulation should prohibit smoking in all
facilities used by public entities. The
reference to smoking in section 501.
however, merely clarifies that the Act
does not require public entities to
accommodate smokers by permitting
them to smoke in transportation
facilities.
Section 35.133 Maintenance of
Accessible Features

Section 35.133provides that a public
entity shall maintain in operable
working condition those features of
facilities and equipment that are
required to be readily accessible to and
usable by persons with disabilities by
the Act or this part. The Act requires
that. to the maximum extent feasible.
facilities must be accessible to, and
usable by. individuals with disabilities.
This section recognizes that it is not
sufficient to provide features such as
accessible routes, elevators, or ramps, if
those features are not maintained in a
manner that enables individuals with
disabilities to use them. Inoperable
elevators, locked accessible doors. or
"accessible" routes that are obstructed
by furniture. filing cabinets. or potted
plants are neither "accessible to" nor
"usable by" individuals with
disabilities.

Some commenters objected that this
section appeared to establish an
absolute requirement and suggested that
language from the preamble be included

in the text of the regulation. It is. of
course, impossible to guarantee that
mechanical devices will never fail to
operate. Paragraph (b) of the final
regulation provides that this section
does not prohibit isolated or temporary
interruptions in service or access due to
maintenance or repairs. This paragraph
if>intended to clarify that temporary
obstructions or isolated instances of
mechanical failure would not be
considered violations of the Act or this
part. However, allowing obstructions or
"out of service" equipment to persist
beyond a reasonable period of time
would violate this part, as would
repeated mechanical failures due to
improper or inadequate maintenance.
Failure of the public entity to ensure that
aceessible routes are properly
maintained and free of obstructions, or
failure to arrange prompt repair of
inoperable elevators or other equipment
intended to provide access would also
violate this part.

Other commenters requested that this
section be expanded to include specific
requirements for inspection and
maintenance of equipment, for training
staff in the proper operation of
equipment, and for maintenance of
specific items. The Department believes.
that this section properly establishes the
general requirement for maintaining
access and that further details are not
necessary.
Section 35.134 Retaliation or Coercion

Section 35.134 implements section 503
of the ADA. which prohibits retaliation
against any individual who exercises his
or her rights under the Act. This section
is unchanged from the proposed rule.
Paragraph (a) of 135.134 provides that
no private or public entity shall
discriminate against any individual
because that individual has exercised
his or her right to oppose any act or
practice made unlawful by this part, or
because that individual made a charge.
testified, assisted. or participated in any
manner in an investigation, proceeding.
or hearing under the Act or this part.

Paragraph (b) provides that no private
or public entity shall coerce, intimidate.
threaten. or interfere with any
individual in the exercise of his or her
rights under this part or because that
individual aided or encouraged any
other individual in the exercise or
enjoyment of any right granted or
protected by the Act or this part

This section protects not only
individuals who allege a violation of the
Act or this part: but also any individuals
who support or assist them. This section
applies to an investigations or
proceedings initiated under the Act or
this part without regard to the ultimate

resolution of the underlying allegations.
Because this section prohibits any act of
retaliation or coercion in response to an
individual's effort to exercise rights
established by the Act and this part (or
to support the efforts of another
individual), the section applies not only
to public entities subject to this part, but
also to persons acting in an individual
capacity or to private entities. For
example, it would be a violation of the
Act aad this part for a private individual
to harass or intimidate an individual
with a disability in an effort to prevent
that individual from attending a concert
in a State-owned park. It would.
likewise. be a violation of the Act and
this part for a private entity to take
adverse action against an employee who
appeared as a witness on behalf of an
individual who sought to enforce the
Act.
Section 35.135 Personal Devices and
Services

The final rule includes a new § 35.135,
entitles "Personal devices and services,"
which states that the provision of
personal devices-and services is not
required by title n. This new section.
which serves as a limitation on all of the
requirements of the regulation, replaces
i 35.160(b)(2) of the proposed rule,
which addressed the issue of personal
devices and services explicitly only in
the context of communicafions. The
personal devices and services limitation
was intended to have general
application in the proposed rule in all
contexts where it was relevant. The
final rule, therefore. clarifies this point
by including a general provision that
will explicitly apply not only to
auxiliary aids and services but across-
the-board to include other relevant
areas such as, for example,
modifications in policies. practices, and
procedures (l35.130{b)(7)). The
language of i 35.135 parallels an
analogous provision in the Department's
title III regulations (28 CFR 36.3(6) but
preserves the explicit reference to
"readers for personal use or study" in
§ 35.160(b)(2) of the proposed rule. This
section does not preclude the short-term
loan of personal receivers that are part
of an assistive listening system.
Subpart C-Employment
Section 35.140 Employment
Discrimination Prohibited

Title IIof the ADA applies to aU
activities of public entities, including
their employment practices. The
proposed rule erose-referenced the
definitions; requirements. and
procedures of title I of the ADA. as
established by the Equal Employment
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Opportumty.Commlsslon in 29GfR part
1630. This proposal would have resulted
in use, under § 35.140, of.the title I
defmition of "employer," so that a
public entity with 25 or more employees
would have become subject to the,
requirements of §35.140 on July 26. 1992,
one with 15 to 24 employees on July 26.
1994. and one with fewer than 15
employees would have been excluded
completely. ,

:TheDepartmentreceived comments
objecting to thisapproach.The
commenters asserted that Congress ,

'intended to establish nondiscrimination
requirements for employment by all.
public entities, including those that
employ fewer than 15 employees; and
that Congress jntended the employment
requirements of title Il'to become
effective at the same timethat the other-
requirements of this regulation
become effective, January 26. 1992. The
Department has reexamined the
statutory language and legislative

'history of the ADA on this issue and has
concluded that 'Congress intended to
,cover the employment practices 'of all
public.entities and that the applicable
effective date is that of title II. ,

The statutory language of section
'204(b) of the ADA requires th?' .'
Department to issue' a regulation that IS
consistent'with the ADA and the
Department's coordination regulation
under section 504; 28 CFRpart 41. The
coordination regulation specifically
requireanondtsertmination in ,
employment. 28 CFR 41.52-41.55. s?d
does not limlt.coverage based on size of
employer. Moreover. und~r al! sectio~
504 implementing regulations Issued m
accordance with the Department's
coordination regulation. employment
coverage under section 504 exte?ds to
all employers with federally asststed
programs or activities. regardless of
size. and the effective date for those
employment requirements has always
been the same as the effective date for
nonemployment requirements
established in the same regulations. The
Department therefore concludes that
§ 35.140 must-apply to all public entities
upon the effective date of this
regulation.
, In the proposed regulation the

Department cross-referenced the ,
regulations implementing title Iof the
ADA. issued by the Equal Employment
Opportunity Commission at 29 CFR part
1630. ae-a compliance standard for
135.140 because. espropoaed, the scope
of coverage and effective date of
coverage under title II would have been
coextensive withtitleI, 11'1 the final
regulation this language is modified
slightly Subparagraph (1) of new

paragraph (b) makes it clear that-the
standards established by the Equal
Employment Opportunity Commission in
29 CFR part 1630'wil~ be, the ap~l~cable .
compliance standards if the public .'
entity is subject to title I. If the public-
entity is not covered' by title I. or until it
is covered by title 1. subparagraph (b)(2)
cross-references BeGtion,S04standards
for what constitutes employment , .
discrimination. as established by the
Department of[ustice in28 CFRpart 41.
Standards for title I of the ADA and .. ' •
section 504 of the, Rehabilitation Act' are
for the most part identical because-title I
of the ADA was based On requirements
set forth in regulations implementing
section 504.

Th~ Department. together with the .
other Federal agencies responsible for
the enforcement of Federal laws
prohibiting employment discrimination
on the basis of disability. recognizes the
.potential for jurisdictional overlap that ..
exists with respect to coverage of public
entities and the need to avoid problems
related to overlapping coverage. The .
other Federal agencies include the Equal
Employment Opportunity Commission;
which is the agency primarily
responsible for enforcement of titie lof
the ADA; the Department of Labor. .
which is the agency responsible for
enforcement of section 503 of the
Rehabilitation Act of 1973. and 26
Federal agencies with programs 'Of
Federal financial assistance. which are
responsible for enforcing section 504 in
those programs. Section 107 of the ADA
requires that coordination mechanisms
be developed in connection with the
administrative enforcement of
complaints alleging discrimination under
title Iand complaints alleging
discrimination in employment in
violation of the Rehabilitation Act. .
Although the ADA does not specifically
require inclusion of employment
complaints under title II in the. ,
coordinating mechanlsms required by
title I. Federal investigations of title II
employment complaints will be , ..
coordinated on a government-wide basis
also. The Department is currently
working with the EEOC and other
affected Federal.agencies to develop
effective coordinating mechanisms. and
final regulations on this issue will be

.issued on or before January 26. 1992.

Subpart D-I'rogram Accessibility
Section 35.149 Discrimination
Prohibited

Section 35.149 states the general
nondiscrimination principle underlying
the program accessibility requirements
of §§ 35.150 and 35.151.

•Section'3S.1S0 Existing{aci/jties

Consistent with section204(b)of the
Actthisregula tion' adoPJ~theprpgr.ani
accessibility concept found in HIe
section 504 regulations for federally
conducted programs or activitiesIe.g .•28
CPR part 39). The. concept of "progr,<!m..
accessibility" was first used in the ' .
section 504 regulation adopted by the
Department of Health. Education, and
Welfare for its federally as sisted
programs and activities in 1977. It
allowed-recipienta to make their
federally assisted programs and
activities available to individuals with
disabilities Without extensive retrofitting
of their existing buildings and facilities.
by offering those programs, through
alternative methods. Program
accessibility has proven to be a useful
approach and was adopted in the
regulations issued for programs and
activities conducted by Federal
Executive agencies; The Act provides
that the concept of program access will
continue to apply with respect to
facilities now in existence. because the
cost of retrofitting existing facilities is
often prohfbitive; . ,

Section 35.150 requires that each
service. program. or activity conducted
by a public entity.when.vfewedin its
entirety. be readily accessible '0 and
usable by Individuals with disabilities.
The regulation makes clear. however.
that a public entity is not required to
make each of its existing Iaciltties ,
accessible (§ 35.150(a)(1)). UIJIike title III
of the Act. which requires public
accommedatlcnsto remove
architectural oarriers where such
removal is "readily achievable." or to
provide goods andservices through
alternative methods. where those
methods are "readily achievable." title II
requires a public entity to make its
programs accessible in all cases. except
where to do so would result ina
fundamental alteration in the nature of
the program or in undue financial and
administrative burdens. Congress
intended the "undue burden" standard
in title II to be significantly higher ~aI1
the "readily achievable" standard m
title III. Thus. although title Umay not
require removal of barriers in some
cases where removal would, be required
under title III. the program access
requirement of title II should enable
individuals with disabilities to
participate in and benefit .~~ the
services. programs. or acttvtties of
public entities in all but the most
unusual cases.

Paragraph (a)(2). which e~tab~ishes a
special limitation on th~ ??b~atr~n to.
ensure program accesslbillty m historic
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preservation programs, is discussed
below in connection with paragraph (b).

Paragraph (a)(3), which is taken from
the section 504 regulations for federally
conducted programs, generally codifies
case law that defines the scope of the
public entity's obligation to ensure
program accessibility. This paragraph
provides that, in meeting the program
aceesstbllity requirement. a public entity
is notrequiredto take any action that
would result in a fundamental alteration
in the nature of its service. program. or
activity or in undue financial and
administrative.burdens. A similar
limitation is provided in § 35.164.

This paragraph does not establish an
absolute defense; it does not relieve a
public entity of all obligations to
individuals with disabilities. Although a
public entity is not required to take
actions that would result in a
fundamental alteration in the nature of a
service. program. or activity or in undue
financial and administrative burdens. it
nevertheless must take any other steps
necessary to ensure that individuals
with disabilities receive the benefits or
services provided by the public entity.

It is the Department's view that
compliance with § 35.150(a).like
compliance with the corresponding
provisions of the section 504 regulations
for federally conducted programs. would
in most cases not result in undue
financial and administrative burdens on
a public entity. In determining whether
financial and administrative burdens are
undue. all public entity resources
available for use in the funding and
operation ofthe service. program, or
activity should be considered. The
burden of proving that compliance with
paragraph (a) of § 35.150would .
fundamentally alter the nature of a.
service, program. or activity or would
result in undue financial and
administrative burdens rests with the
public entity.. .

The decision that compliance would
result in such alteration or burdens must
be made by the head of the public entity
or his or her designee and must be
accompanied by a written statement of
the reasons for reaching that conclusion.
The Department recognizes the difficulty
of identifying the official responsible for
this determination. given the variety of
organizational forms that may be taken
by public entities and their components.
The intention of this paragraph is that
the determination must he made by a
high level official. no lower than a .
Department head. having budgetary
authority and responsibility for making
spending decisions.

Any person who believes that he or
she or any specific class of persons-has
been injured by the public entity head's

decision or failure 'to make a decision
may file 8 complaint under the
compliance procedures established in
subpartF. .

Paragraph (b)(l) sets forth a number
of means by which program
accessibility may be achieved. including
redesign of equipment. reassignment of
services to accessible buildings. and
provision of aides.

The Department wishes to clarify that.
consistent with longstanding

.interpretation of section 504. c.arrying an
individual with a disability is
considered an ineffective and therefore
an unacceptable method for achieving
program accessibility. Department of
Health. Education. and Welfare. Office
of Civil Rights. Policy Interpretation No.
4. 43 FR 36035 (August 14. 19783.
Carrying will be permitted only in
manifestly exceptional cases. and only if
all personnel who are permitted to
participate in carrying an individual
with a disability are formally instructed
on the safest and least humiliating
means of carrying. "Manifestly
exceptional" cases in which carrying
would be permitted might include. for
example. programs conducted in unique
facilities. such as an oceanographic
vessel. for which structural changes and
devices necessary to adapt the facility
for use by individuals with mobility
impairments are unavailable or
prohibitively expensive. Carrying is not
permitted as an alternative to structural
modifications such as installation of a
ramp or a chairlift.

In choosing among methods. the
public entity shall give priority
consideration to those that will be
consistent with provision of services in
the most integrated setting appropriate
to the needs of individuals with
disabilities. Structural changes in
existing facilities are required only
when there is no other feasible way to
make the public entity's program
accessible. (It should be noted that
"structural changes" include all physical
changes to 8 facility; the term does not
refer only to changes to structural
features. such as removal of or
alteration to a load-bearing structural
member.) The requirements of § 35.151
for alterations apply to structural
changes undertaken to comply with this
section. The public entity may comply
with the program accessibility
requirement by delivering services at
alternate accessible sites or malting
home visits' as appropriate.

Historic Preservation Programs

In order to avoid possible conflict
between the congressional mandates to
preserve historic properties; on the one

hand. and to eliminate discrimination
against individuals with disabilities on
the other. paragraph (a}{2)provides that
a public entity is not required to take
any action that would threaten or
destroy the historic significance of an
historic property. The special limitation
on program accessibility set forth in
paragraph (a)(2) is applicable only to
historic preservation programs. as
defined in § 35.104. that is. programs
that have preservation of historic
properties 8S a primary purpose. Narrow
application of the special limitation is
Justified because of the inherent
flexibility of the program accessibility
requirement. Where historic
preservation is not a primary purpose of
the program, the public entity is not
required to use a particular facility. It
can relocate all or part of its program to
an accessible facility. make home visits.
or use other standard methods of
achieving program aecessibility without
making structural alterations that might
threaten or destroy significant historic
features of the historic property. Thus.
government programs located in historic
properties. such as an historic State
capitol. are not excused from the
requirement for program access.

Paragraph (a)(2), therefore. will apply
only to those program,! that uniquely
concern the preservation and experience
of the historic property itself. Because
the primary benefit of an historic
preservation program is the experience
of the historic property. paragraph (b)(2)
requires the public entity to give priority
to methods of providing program
accessibility that permit individuals
with disabilities to have physical access
to the historic property. This priority on
physical access may also be viewed as a
specific application of the general
requirement that the public entity
administer programs in the most
integrated setting appropriate to the
needs of qualified individuals with
disabilities (§ 35.13O{d)}. Only when
providing physical access would
threaten or destroy the historic
significance of an historic property. or
would result in a fundamental alteration
in the nature of the progrem or in undue
financial and administrative burdens.
may the public entity adopt alternative
methods for providing program
accessibility that do noj ensure physical
access.Examples of some alternative
methods are provided in paragraph
(b)(2).
Time Periods

Paragraphs (e) and (d) establish time
periods for complying with the program
accessibility requirement. Like the
regula lions for federally assisted
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programs (e.g.• 28 CPR 41.57(b)).
paragraph (c) requires the public entity
to make any necessary structural
changes in facilities as soon as
practicable. but.in no event later than
three years after the effective date of
this regulation.

The proposed rule provided that.
aside from structural changes. all other
necessary steps. to achieve compliance
with this part must be taken within sixty
days. The sixty day period was taken
from regulations implementing section
504. which ·generally were effective no
more than thirty days after publication.
Because Uris regulation will not be
effective until January 2&,1992. the
Department has concluded that no
additional transition period for non-
structural changes is necessary. so the
sixty day period has been omitted in the
final rule. Of course, this section does
not reduce. or eliminate any obligations
that are already applicable to a public
entity under section 504.

Where structural modifications are
required. paragraph (d) requires that a
transition plan be developed by an
entity that employs 50 or more persons,
within six months of the effective date
of this regulation. The legislative history
of title Il of the ADA makesItclear that.
under title Il, "local and state
governments are required to provide
curb cuts on public streets." Education
and Labor report at 84. As the rationale
for the provision of curb cuts. the House
report explains. "The employment.
transportation. and public
accommodation sections of" .... (the
ADA) would be meaningless if people
who use wheelchairs were not afforded
the opportunity to travel on and
between the streets." Id. Seotion
35.151(e), which establishes accessibility
requirements for new construction and
alterations, requires that all newly
constructed or altered streets, roads, or
highways must contain curb ramps or
other sloped areas at any intersection
having curbs or other barriers to entry
from a street level pedestrian walkway,
and all newly constructed or altered
street level pedestrian walkways must
have curb ramps or other sloped areas
at intersections to streets, roads, or
highways. A new paragraph (d)(z) has
been added to the final rule to clarify
the application of the general"
requirement for program accessibility to
the provision of curb cuts at existing
crosswalks. This paragraph requires that
the transition plan include a schedule
for providing curb ramps or other sloped
areas at existing pedestrian walkways,
giving priority to walkways serving
entities covered by the Act, including
State and local government offices and

facilities, transportation, public
accommodations, and employers,
followed by walkways serving other
areas. Pedestrian "walkways" include
locations where aocessIs required for
use of public transportation, such as bus
stops that are not located at
intersections or crosswalks.

Similarly, a public entity should
provide an adequate number of
accessible parking spaces in existing
parking lots or garages over which·it has
jurisdiction.

Paragraph (d)(3) provides that, if a
public entity has already completed a.
lransition plan required by a regulation
implementing section 504, the transition
plan required by this part will apply
only to those policies and practices that
were not covered by the previous
transition plan. Some commenters
suggested that the transition plan should
include all aspects of the public entity's
operations, including those that may
have been covered by a previous
transition plan under section 504. The
Department believes that such a
duplicative requirement would be
inappropriate. Many public entities may
find, however, that it will be simpler to
include all of their operations in the
transition plan than to attempt to
identify and exclude specifically those
that were addressed in a previous plan.
Of course, entities covered under
section 504 are not shielded from their
obligations under that statute merely
because they are included under the
transition plan developed under this
section.
Section 35.151 New Construction and
Alterations

Section 35.151 provides that those
buildings that are constructed or altered
by, on behalf of, or for the use of a
public entity shall be designed, .
constructed, or altered to be readily
accessible to and usable by individuals
with disabilities if the construction was
commenced after the effective date of
this part. Facilities under design on that
.date will be governed by this section if
the date that bids were invited falls
after the effective date. This
interpretation is consistent with Federal
practice under section 504.

Section 35.151(c) establishes two
standards for accessible new
construction and alteration. Under
paragraph (e), design, construction, or
alteration of facilities in conformance
with the Uniform Federal Accessibility
Standards (IJFAS) or with the
Americans with Disabilities Alit
Accessibility Guidelines for Buildings
and Facilities (hereinafter ADAAG)
shall be deemed to comply with the
requirements of this section with respect

to those facilities except that, if ADAAG
is chosen, the elevator exemption
contained at §§ 36.401(d)and 36.404
does not apply. ADAAG is the standard
for private. buildings and was issued as
guidelines by the Architectural and
Transportation Barriers Compliance
Board,.(ATBCB) under title III.of the
ADA. It has been adopted hythe
Department of Justice and is published
as appendix A to the Department's title
I!Irule in today's Federal Register.
Departures from particular requirements
of these standards by the use of other
methods shall be permitted wheri it is
clearly evident that equivalent access to
the facility or part of the facility is
thereby provided. Use of two standards
is a departure from the proposed rule.

The proposed rule adopted UFAS as
the only interim accessibility standard
because that standard was referenced
by the regulations implementing section
504 of the Rehabilitation Act
promulgated by most Federal funding
agencies. It is, therefore. familiar to
many State and local government
entities subject to this rule. The
Department, however, received many
comments objecting to the adoption of
UFAS. Commenters pointed out that,
except for the elevator exemption, UFAS
is not. as stringent as ADAAG. Others
suggested that the standard should be
the same to lessen confusion.

Section Z04(b) of the Act states that
title II regulations must be consistent not
only with section 504 regulations but
also with "this Act." Based on this
provision, the Department has
determined that a public entity should
be entitled to choose to comply either
with ADAAG or UFAS.

Public entities who choose to follow
ADAAG; however, are not entitled to
the elevator exemption contained in title
illof the Act and implemented in the
title III regulation at § 36.401(d) for new
construction and § 36.404 for alterations.
Section 303(b) of title illstates that, with
some exceptions, elevators are not
required in facilities that are less than
three stories or have less than 3000
square feet per story. The section 504
standard, UFAS, contains no such
exemption. Section 501 of the ADA
makes clear that nothing in the Act may
be construed to apply a lesser standard
to public entities than the standards
applied under section 504. Because
permitting the elevator exemption would
clearly result in application of a lesser
standard than that applied tinder section
504, paragraph (c) states that the
elevator exemption does not apply when
public entities choose to follow
ADAAG.Thus, a two-story courthouse.
whether built according to UFAS or
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ADAAG, must be constructed with an
elevator. It should be noted that
Congress did not include an elevator
exemption for public transit facilities
covered by subtitle B of title II, which
covers public transportation provided
by public entities, providing further
evidence that Congress intended that
public buildings have elevators.

Section 504 of the ADA requires the
ATBCB to issue supplemental Minimum
Guidelines and Requirements for
Accessible Design of buildings and
facilities subject to the Act, including
title II. Section 204(c) of the ADA
provides that the Attorney General shall
promulgate regulations implementing
title II that are consistent with the
ATBCB's ADA guidelines. The ATBCB
has announced its intention to issue title
II guidelines in the future. The
Department anticipates that. after the
ATBCB's title II guidelines have been
published, this rule will be amended to
adopt new accessibility standards
consistent with the ATBCB's
rulemaking. Until that time, however,
public entities will have a choice of
following UFAS or ADAAG, without the
elevator exemption.

Existing buildings leased by the public
entity after the effective date of this part
are not required by the regulation to
meet accessibility standards simply by
virtue of being leased. They are subject.
however, to the program accessibility
standard for existing facilities in
t 35.150. To the extent the buildings are
newly constructed or altered, they must
also meet the new construction and
alteration requirements of I 35.151.

The Deparbnent received many
comments urging that the Deparbnent
require that public entities lease only
accessible buildings. Federal practice
under section 504 has always treated
newly leased buildings as subject to the
existing facility program accessibility
standard Section 204(b) of the Act
states that. in the area of "program
accessibility, existing facilities," the title
II regulations must be consistent with
section 504 regulations. Thus; the
Deparbnent has adopted the-'section E·!)4
principles for these types of leased
buildings. Unlike the construction of
new buildings where architectural
barriers can be avoided at little or no
COIJt.the application of new construction
standards to an existing building being
leased raises the same prospect of
retrofitting buildings as the use of an
existing Federal facility, and the same
program accessibility standard should
apply·to both owned and leased existing
buildings. Similarly, requiring that
public entities only lease accessible
space would significantly restrict the

options of State and local governments
in seeking leased space, which would be
particularly burdensome in rural or
sparsely populated areas.

On the other hand, the more
accessible the leased space is, the fewer
structural modifications will be required
in the future for particular employees
whose disabilities may necessitate
barrier removal as a reasonable
accommodation. Pursuant to the
requirements for leased buildings
contained in the Minimum Guidelines
and Requirements for Accessible Design
published under the Architectural
Barriers Act by the ATBCB, 36 CPR
1190.34, the Federal Government may
not lease a building unless it contains (1)
·One accessible route from an accessible
entrance to those areas in which the
principal activities for which the
building is leased are conducted, (2)
accessible toilet facilities, and (3)
accessible parking facilities, if a parking
area is included within the lease (36
CPR 1190.34). Although these
requirements are not applicable to
buildings leased by public entities .
covered by this regulation, such entities
are encouraged to look for the most
accessible space available to lease and
to attempt to find space complying at
least with these minimum Federal
requirements.

Section 35.151(d) gives effect to the
intent of Congress, expressed in section
504(c) of the Act, that this part recognize
the national interest in preserving
significant historic structures.
Commenters criticized the Deparbnent's
use of descriptive terms in the proposed
rule that are different from those used in
the ADA to describe eligible historic
properties. In addition. some
commenters criticized the Department's
decision to use the concept of
"substantially impairing" the historic
features of a property, which is a
concept employed in regulations
implementing section 504 of the
Rehabilitation Act of 1973.Those
commenters recommended that the
Department adopt the criteria of
"adverse effect" published by the
Advisory Council on Historic
Preservation under the National Historic
Preservation Act. 36 CPR BOO.9,as the
standard for determining whether an
historic property may be altered.

The Department agrees with these
comments to the extent that they suggest
tha t the language of the rule should
conform to the language employed by
Congress in the ADA. A defmition of
"historic property," drawn from section
504 of the ADA, has been added to
135.104 to clarify that the term applies
to those properties listed or eligible for

listing in the National Register of
Historic Places, or properties designated
as historic under State or local law.

The Department intends that the
exception created by this section be
applied only in those very rare
situations in which it is not possible to
provide access to an historic property
using the special accesa'provislons
established by UFAS and ADAAG.
Therefore, paragraph (d)(l) of § 35.151
has been revised to clearly state that
alterations to historic properties shall
comply,.to the maximum extent Ieaaible.
with section 4.1.7 of UFAS or section
4.1.7 of ADAAG. Paragraph (d)(2) has
been revised to provide that. if it has
beea determined under the procedures
established in UFAS and ADAAG that it
is not feasible to provide physical
access to an historic property in a
manner that will not threaten or destroy
the historic significance of the property,
alternative methods of access shall be
provided pursuant to the requirements
of 135.150.

In response to comments, the
Department has added to the final rule 8
new paragraph (e) setting out the
requirements of I36.151 as applied to
curb ramps. Paragraph (e) is taken from
the statement contained in the preamble
to the proposed rule that all newly
constructed or altered streets, roads,
and highways must contain curb ramps
at any intersection having curbs or other
barriers to entry from a street level
pedestrian walkway, and that all newly
constructed or altered street level
pedestrian walkways must have curb
ramps at intersections to streets, roads,
or highways.

Subpart E-Communications
Section 35.160 General

Section 35.160 requires the public
entity to take such steps as may be
necessary to ensure that
communications with applicants,
participants, and members of the public
with disabilities are as effective as
communications with others.

Paragraph (b)(1) requires the public
entity to furnish appropriate auxiliary
aids and services' when necessary to
afford an individual with a disability an
equal opportunity to participate in, and
enjoy the benefits of, the public entity's
service, program. or activity. The public
entity must provide an opportunity for
individuals with disabilities to request
the auxiliary aids and services of their .
choice. This expressed choice shall be
given.primary consideration by the
public entity (I 35.16O(bl(2)).The public
entity sh~ll honor the choice unless it
can demonstrate that another effective
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means of communication exists or that
lISe of the means chosen would not be
required under f 3UM.

Deference to the request of the
individual with a disability is desirable
because of the range of disabilities, the
variety of auxiliary aids and services,
and different circumstances requiring
effective communication. For instance,
some courtrooms are now equipped for
"computer-a8~isted transcripts," which
allQw virtually instantaneous transcri.pts
of courtroom argument and testimony to
appear on displays. Such a system might
be 8B effective auxiliary aid or service
for a person who is deaf or has a
hearing 10s8 who uses speech to
communicate, but may be useless for
someone who uses sign language.

Although in SOIDe circumstances a
notepad and written materials may be
sufficient to permit effective
communication. in other circumstances
!hey may not be sufficient Fa. example.
s qualified int.erpretermay be necessary
when the information being
communicated is complex. 'or is
exchanged for a lengthy period of time.
Generally, factors to be considered in
determining whether an interpreter is
required include the context in which
the communication is taking place. the
number of people involved, and the
importance of the communication.

Several commenters asked that the
rule clarify that the provision of readers
is sometimes necessary to.ensure access
to 8 public entity's services. programs or
activities. Reading devices or readers
should be provided when necessary for
equal participation and opportunity to
benefit from any governmental service,
program, or activity, such as reviewing
public documents. examining
demonstrative evidence.jmd filling out
voter registration forms or forms needed
to receive public benefits. The
importance of providing qualified
readers for examinations administered
by public entities is discussed under
§ 35.130. Reading devices and readers
are appropriate auxiliary aids and
services where necessary to permit an
individual with a disability to
participate inor benefit from a service,
program. Dractivity.

Section 35.16O(b}(2)of the proposed
rule, which provided that 8 public entity
need not furnish individually prescribed
devices, readers for personal use or
study, or other devices of a personal
nature. has been deleted in favor of a
new section in the final rule on personal
devices and services {see § 35.135}.

In response to comments, the term
"auxiliary aids and services" is used in
place of "auxiliary aids" in the final
rule. This phrase better reflects the

range of aids and lIervices that may be.
required under this section.

A number of comments raised
questions about the extent of a public
entity's obligation to provide access to
television programming for persons with
hearing impairments. Television and
videotape programming produced by
public entities are covered by this
section. Access to audio portiona of such
programming may be provided .by closed
captioning,
Section 35.181 Telecommunication
Dwices tor the Deaf (l'DD's)

Section 35.161 requires that. where a
public entity communicates with
applicants and. beneficiaries by
telephone. roD's or equally effective
telecommunication systems be used to
communicate with individuals with
impaired speech or hearing,

Problems arise when a public entity
which does not have a TDD needs to
communicate with an individual who
uses a TDD or vice versa: TItle IV of the
ADA addresses this problem by
requiring establishment of telephone
relay services to permit communications
between individuals who communicate
by TDD and individuals who
communicate by the telephone alone.
The relay services required by title IV
would involve a relay operator using
both a standard telephone and a TDD to
type the voice messages to the roD user
and read the TDD messages to the
standard telephone user.

Section 204{bJ of the ADA requires
that the regulation implementing title n
with respect to communications be
consistent with the Department's'
regulation implementing section 504 for
its federally conducted programs and
activities at 28 CFR part 39. Section
35.161,which is taken from § 39.100{a)(2}
of that regulation, requires the use of
TDO's or equally effective
telecommunication systems for
communication with people who use
TDD's. Of course, where relay services,
.such as those required by title IV of the
ADA are available, a public entity may
use those services to meet the
requirements of this section.

Many commenters were concerned .
that public entities should not rely
heavily on the establishment of relay
services. The commenters explained
that while relay services would be of
vast benefit to both public entities and
individuals who use TDO's, the services
are not sufficient to provide access to aU
telephone services. First, reJay systems
do not provide effective access to the
increasingly popular automated systems
that require the caller to respond by
pushing 8 button on a touch tone phone.
Second, relay systems cannot operate

fast enough to convey messages on
answering machines, 'or to' permit 8 roD .
user to leave a recorded message. Third,
communication through relay systems
may not be appropriate in cases of crisis
lines pertaining to rape, domestic
violence, cilild abuse, and drugs. The
Department believes that it is mare
appropriate for the Federal
Communications Commis9ian to address
LlJes~issues in its rulemaking under title
IV.

Some commenters requested that
those entities with frequent contacts
with clients who use TOD's have on-site
TDD's to provide for direct·
communication between the entity and
the individual The Department
encourages those entities that have
extensive telephone contact wiU1the
public such as city halls. public Iibrarlea,
and public aid offices. to have TDD's to
insure more immediate access. Where
the provision of telephone service is a
major function of the entity, mD's
should be available.

Section 35.162 Telephone Emergency
Sewices

Many public entities provide
telephone emergency services by which
individuals can seek immediate
assistance from police. fire, ambulance.
and other emergEmGYservices. These
telephone emergency services.- -
including "911" services=are clearly an
important public service whose
reliability can he a matter of life or
death. The legislative history of title II
specifically reflects congressional intent
that public entities must ensure that
telephone emergency services, including
911 services, be accessible to persons
with impaired hearing and speech

.through telecommunication technology
(Conference report at 67; Education and
Labor report at 84-85).

Proposed 135.162 mandated that
public entities provide emergency
telephone services to persons with
disabilities that are "functionally
equivalent" ·to voice services provided
to others. Many commenters urged the
Department to revise the section to
make clear that direct access to
telephone emergency services is
required by title II of the ADA as
indicated by the legislative history
(Conference report at 67-68; Education
and Labor report at 85}.1n response, the
final role mandates "direct access,"
instead of "access that is functionally
equivalent" to that provided to all other
telephone users, Telephone emergency
access through 8 third party or through a
relay service would not satisfy the
requirement for direct access.
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Several commenters asked about a
separate seven-digit emergency call
number for the 911 services. The
requirement for direct access disallows
the use of a separate seven-digit number
where 911 service is available. Separate
seven-digit emergency call numbers
would be unfamiliar to many individuals
and also more burdensome to use. A
standard emergency 911 number is
easier to remember and would save
valuable time spent in searching in
telephone books for a local seven-digit
emergency number.

Many commenters requested the
establishment of minimum standards of
service [e.g., the Quantity and location of
TDD's and computer modems needed in
a given emergency center). Instead of
establishing these scoping requirements.
the Department has established a
performance standard through the
mandate for direct access.

Section 35.162 requires public entities
to take appropriate steps, including
equipping their emergency systems with
modem technology, as may be
necessary to promptly receive and
respond to a call from users ofIDD's
and computer modems. Entities are
allowed the flexibility to determine
what is the appropriate technology for
their particular needs. In order to avoid
mandating use of particular technologies
that may become outdated, the
Department has eliminated the
references to the Baudot and ASCII
formats in the proposed rule.

Some commenters requested that the
section require the installation of a
voice amplification device on the
handset of the dispatcher's telephone to
amplify the dispatcher's voice. Inan
emergency. a person who has a hearing
loss may be using a telephone that does
not have an amplification device.
Installation of speech amplification
devices on the handsets of the
dispatchers' telephones would respond
to that situation. The Department
encourages their use.

Several commenters emphasized the
need for proper maintenance of IDD's
used in telephone emergency services.
Section 35.133, which mandates
maintenance of accessible features,
requires public entities to maintain in
operable working condition IDD's and
other devices that provide direct access
to the emergency system.
Section 35.163 Information and
Signage

Section 35.163(a) requires the public
entity to provide information to
individuals with disabilities concerning
accessible services, activities. and
facilitie,a. Paragraph [b] requires the
public entity to provide .signage at all

inaccessible entrances to each of its
facilities that directs users to an
accessible entrance or to a location with
information about accessible facilities.

Several eommenters requested that.
where IDD-equipped pay phones or
portable TDD's exist, clear signage
should be posted indicating the location
of the IDD. The Department believes
that this is required by paragraph (a). In
addition. the Department recommends
that, in large buildings that house IDD's,
directionalsignage indicating the
location of available IDD's should be
placed adjacent to banks of telephones
that do not contain a IDD.
Section 35.164 Duties

Section 35.164. like paragraph (a)(3) of
§ 35.150. is taken from the section 504
regulations for federaUy conducted
programs. Like paragraph {a)(3). it limits
the obligation of the public entity to
ensure effective communication in
accordance with Davis and the circuit
court opinions interpreting it. It also
includes specific requirements for
determining the existence of undue
financial and administrative burdens.
The preamble discussion of § 35.150(a)
regarding that determination is
applicable to this section and further
explains the public entity's obligation to
comply with §§ 35.160-35.164. Because
of the essential nature of the services
provided by telephone emergency
systems, the Department assumes that
§ 35.164 will rarely be applied to
§ 35.162-
Subpart F-Compliance Procedures

Subpart F sets out the procedures for
administrative enforcement of this part.
Section 203 of the Act provides that the
remedies. procedures. and rights set
forth in section 505 of the Rehabilitation
Act of 1973 {29 U.S.C. 794a) for
enforcement of section 504 of the
Rehabilitation Act. which prohibits
discrimination on the basis of handicap
in programs and activities that receive
Federal financial assistance. shall be the
remedies. procedures. and rights for
enforcement of title U, Section 505, in
turn, incorporates by reference the
remedies, procedures. and rights set
forth in title VI of the Civil Rights Act of
1964 (42 U.S.C. 2000d to 2000d-4a). Title
VI. which prohibits discrimination on
the basis of race, color. or national
origin in federaUy assisted programs. is
enforced by the Federal agencies that
provide the Federal financial assistance
to the covered programs and activities
in question. H voluntary compliance
cannot be achieved. Federal agencies
enforce title VI either by the termination
of Federal funds to a program that is
found to discriminate, following an

administrative hearing. or by a referral
to this Department for judicial
enforcement.

Title II of the ADA extended the
requirements of section 504 to all
services. programs, and activities of
State and local governments, not only
those that receive Federal financial
assistance. The House Committee on
Education and Labor explained the
enforcement provisions as follows:

It is the :Committee's intent that
administrative enforcement of section 202 of
the legislation should closely parallel the
Federal government's experience with section
504 of the Rehabilitation Act tlf 1973. The
Attorney Generalahould use section 504
enforcement procedures and the
Department's coordination role under
Executive Order U250 as models for
regulation in this area.

The Committee envisions that the
Department of Justice will identify
appropriate Federal agencies to oversee
compliance activitiea for State and local
governments. As with section 504, these
Federal agencies. including the Department of
Justice, will receive, investigate, and where
possible, resolve complaints of
discrimination. Ifa Federal agency is unable
to resolve a complaint by voluntary means.
• • • the major enforcement sanction for the
Federal govemment will be referral of cases
by these Federal agencies to the Department
of Justice.

The Department of Justice may then
proceed to file suita in Federal district court.
As with section 504, there Isaleo a private
right of action for persons with disabilities.
which includes the full panoply of remedies.
Again, consistent with sectroR 504. it is not
the Committee', intent that persona with
disabilities need to exhaust Federal
administrative remedies before exercising
their private right of actiDn.

Education &: Labor report at 98. See also
S. Rep. No. 116. W1st CoIl8., 1st Sess., at
57~{1989) -.

Subpart F effectuates the
congressional intent by deferring 10
section 504 proceduies where those
procedures are applicable. that is. where
a Federal agency has jurisdiction under
section 504 by virtue of its provision of
Federal financial assistance to the
program or activity in which the
discrimination is alleged to have
occurred. Defen'al to the 504 procedures
also makes the sanction of fund
termination available where necessary
to achieve compliance. Because the Civil
Rights Restoration Act (Pub. L 1~Z59)
extended the application 1){.ection 504
to all of the operations of the public
:entity receivilJ8 the Federal financial
assistance, many·~ctivitiesof State and
local governments are already {)Overed
by section .501. The procedures in
subpart F apply to compiainta
concerning services. progfaJ2m. and
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activities of public entities that are
covered by the ADA.

Subpart G designates the Federal
agencies responsible for enforcing the
ADA with respectto specific .
components of State and local
government. It does not, however, .
displace existlng' jurisdiction under
section 504 of the various funding
agencies. Individuals may .still file
discrimination complaints against
recipients of Federal financial
'assistance with the agencies that
provide that assistance, and the funding
agencies will continue to process those
complaints under their existing .
procedures for enforcing section-504.
The substantive standards adopted in
this part for title n of the ADA are .
generally the same as those required
under section 504 for federally assisted
programs, and public entities covered by
the ADA are also covered by the .
requirements of section 504 to the extent
that they receive Federal financial
assistance. To the extent that title n
provides greater protection to the rights
of individuals with disabilities, however,
the funding agencies will also apply the
substantive requirements established
under title 'Il and this part in processing
complaints covered by both this part
and section 504, except that-fund
temiination procedures may be used
only for violations of section 504;

Subpart F establishes theprocedures
to be followed by the agencies
designated in.subpart G for processing
complaints against State and local .
government entities when-the
designated agencY. does not have
jurisdiction under section 504.

Section 35.170 Complaints
Section 35.170 provides that any

individual who believes that he or she or
a specific class of individuals has been.
subjected to discrimination on the basis
of disability by a public entity may, by
himself or herself or by an authorized
representative, file a complaint under
this part within 180 days of the date of
the alleged discrimination, unless the
time for filing is extended by the agency
for good cause. Although § 35.107
requires public entities that employ 50 or
more persons to establish grievance
procedures for resolution of Complaints,
exhaustion of those procedures is nota
prerequisite to filirig a .complaint under
this section. H a complainant chooses to
follow the public entity's grievance
procedures, however,any resulting
delay may be considered good cause for
extending the time allowed for filing a
complaint under this part.
. Filing-the complaint with any Federal
agency will satisfy the requirement for
timely filing. As explained below, a

complaint filed with an agency that has
jurisdiction under section 504 will be
processed under the agency's
procedures for enforcing section 504.

Some commenters objected to the
complexity ofallowing complaints tobe
filed with different agencies. The
multiplicity of enforcement jurisdiction
is the result of following the statutorily
mandated enforcement scheme. The
Departmenthas, however, attempted to
simplify procedures for complatnants by
making the Federal agency that receives
the complaint responsible for referring it
to an appropriate agency. .. .

The Department has also added a new
paragraph (c) to this section providing
that a complaint may be filed with any
agency designated under subpart G·of
this part, or with any agency that
provides funding to the public entity that
is the subject of the complaint, or with
the Department of Justice. Under
§ 35.171(a)(2), the Department of Justice
wilhefer complaints for which it does
not have jurisdiction under section 504
to an agency that does have jurisdiction
under section 504, or to the agency
designated under subpart G as
responsible for complaints filed against
the public entity that is the subject of
the complaint or in the case of an
employment complaint that is also
subject to title Iof the Act, to the Equal
Employment Opportunity Commission.
Complaints filed with the Department of
justice may be sent to the Coordination
and Review Section, P.O. Box 66118, .
Civil Rights Division. U.S. Department of
[usnce.: WashiDgton.. DC 20035-6118.

Section 35.171 Acceptance of
Complaints

Section 35.171 establishes procedures
for determining jurisdiction and
responsibility for processing complaints
against public entities. The final rule
provides complainants an opportunity to
file with the Federal funding agency of
their choice. If that agency does not
have jurisdiction under section 504,
however, and is not the agency .
designated under subpart G as
responsible for that public entity, the
agency must refer the complaint to the
Department of Justice; which will be
responsible for referPir.g it either to an
agency that does have jurisdiction under
section 504 or to the appropriate
designated agency; orin the case of an
employment complaint that is also .
subject-to title I of the Act, to the Equal
Employment Opportunity Commission.

Whenever an agency receives 8
complaint over which it has jurisdiction
under section 504, it will process the
complaint under its section 504
procedures. When the agency
designated under subpart G receives a

.complaint for which it does not have
jurisdiction under section 504: it will
treat the complaint as an AIJA
complaint under the procedures
established in this subpart,

Section 35.171also describes agency
responsibilities for the processing of
employment complaints. As described in
connection with § 35.140, additional
procedures regarding the coordination of
employment complaints will be
established in a coordination regulation
issued by DOJ and EEOC. Agencies with
jurisdiction under section 504 for
complaints alleging employment
discrimination also covered by title I
will follow the procedures established
by the coordination regulation for those
complaints. Complaints covered by title
I but not section so4 will be 'referred to .
the EEOC, arid complaints covered by .
this part but not title Iwill be processed
under the procedures in this part. .

Section 35.172· Resolution of
Complaints

Section 35.172requires the designated
agency to either resolve the complaint or
issue to the complainant and the public.
entity a Letter of Findings containing
findings of fact and conclusions of law
and a description of a remedy for each
violation found.

.The Act requires the Department of
Justice to establishadministrative .
procedures for resolution of complaints,
but does not reqnire complainants to
exhaust these administrative remedies ..
The Committee Reports JD/I~eclear that
Congress intended to provide a private .
right of action with the full panoply of
remedies for individual victims of
discrimination. Because the Act does
not require exhaustion of administrative
remedies. the complainant may elect to
proceed with a private suit at ·any. time.
Section 35.173 Voluntary Compliance
Agreements .

Section 35.173requires the agency to
attempt to resolve all complaints In
which it finds noncompliance through
voluntary compliance agreements
enforceable by the Attorney General.
Sectiot: 35.174 Referrcil

Section 35.114provides for referral of
the matter to the Department of Justice if
the agency is unable to obtain.voluntary
compliance. .
Section 35.175 Attorney's Fees

Section 35.175states that courts are
authorized to award attorneys fees,
including litigation expenses and costs,
as provided in section 505 of the Act.
Litigation expenses include items such
as expert witness fees, travel expenses,
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etc. The Judiciary Committee Report
specifies that such items are included
under the rubric of "attorneys fees" and
not "costs" so that such expenses will
be assessed against a plaintiff only
under the standard set forth in
Christiansburg Garment Co. v. Equal
Employment Opportunity Commission.
434 U.S. 412 (1978). (Judiciary report at
73.)

Section 35.178 Alternative Means of
Dispute Resolution

Section 35.176 restates section 513 of
the Act, which encourages use of
alternative means of dispute resolution.
Section 35.177 Effect of Unavailability
of Technical Assistance

Section 35.177 explains that. as
provided in section 506( e) of the Act, a
public entity is not excused from
compliance with the requirements ofthis
part because of any failure to receive
technical assistance.
Section 35.178 State Immunity

Section 35.178 restates the provision
of section 502 of the Act that a State is
not immune under the eleventh
amendment to theConstitlition of the
United States from an action in Federal
or State court for violations of the Act
and that the same remedies are
available for any such violations as are
available in an action against an entity
other than a State.
Subpart G-Designated 4gencies
Section 35.190 Designated Agencies

Subpart G designates the Federal
agencies responsible for investigating
complaints under this part. At least 26
agencies currently administer programs
of Federal financial assistance that are
subject to the nondiscrimination
requirements of section 504 as well as
other civil rights statutes. A majority of
these agencies administer modest
program • .of Federal financial assistance
and/or devote minimal resources
exclusively to "external" civil rights
enforcement activities. Under Executive
Order 12250. the Department of Justice
has encouraged. the use of delegation
agreements under which certain civil
rights compliance responsibilities for a
class of recipienls funded by more than
one agency are delegated by an agency
or agencies to a "lead" agency. For
example. many agencies that fund
institutions of higher education have
signed agreemeJlts that designate the
Department of Education as the "lead"
agency for this class of recipients.

The use of delegation agreements
reduces overlap and duplication of
effort. and thereby strengthens overall
civil rights enforcement. However, the

use of these agreements to date
generally has been limited to education
and health care recipients. These
classes of recipients are funded by
numerous agencies and the logical
connection to a lead agency is clear
[e.g., the Department of Education for
colleges and universities, and the
Department of Health and Human
Services for hospitals).

The ADA's expanded coverage of
State and local government operations
further complicates the process of
establishing Federal agency jurisdiction
for the purpose of investigating
complaints of discrimination on the
basis of disability. Because all
operations of public entities now are
covered irrespective of the presence or
absence of Federal financial assistance,
many additional State and local
government functions and organizations
now are subject to Federal jurisdiction.
In some cases. there is no historical or
single clear-cut subject matter
relationship with a Federal agency as
was the case in the education example
described above. Further, the 33.000
governmental jurisdictions subject to the
ADA differ greatly in their organization,
making a detailed and workable
division of Federal agency jurisdiction
by individual State, county. or municipal
entity unrealistic.

This regulation applies the delegation
concept to the investigation of
complaints of discrimination on the
basis of disability by public entities
under the ADA. It designates eight
agencies. rather than all agencies
currently administering programs of
Federal financial assistance. as
responsible for investigating complaints
under this part, These "designated
agencies" generally have the largest
civil rights compliance staffs. the most
experience in complaint investigations
and disability issues. and broad yet
clear subject area responsibilities. This
division of responsibilities is made
functionally rather than by public entity
type or name designation. For example.
all entities (regardless of their title) that
exercise responsibilities. regulate. or
administer services or programs relating
to lands and natural resources fall
within the jurisdiction of the Department
of Interior.

Complaints under this part will be
investigated by the designated agency
most closely related to the functions
exercised by the governmental
component against which the complaint
is lodged. For example. a complaint
against a State medical board. where
such a board is a recognizable entity.
will be investigated by the Department
of Health and HUman Services {the
designated agency for regulatory

activities relating to the provision of
health care}. even if the board is part of
a general umbrella department of
planning and regulation (for which the
Department of Justice is the designated
agency). If two or more agencies have
apparent responsibility over a
complaint. § 35.190(c) provides that thp
Assistant Attomey General shall
determine which one of the agencies
shall be the designated agency for
purposes of that complaint,

Thirleencommenters. including four
proposed designated agencies.
addressed the Department of Justice's
identification in the proposed regulation
of nine "designated agencies" to
investigate complaints under this part.
Most comments addressed the proposed
specific delegations to the various
individual agencies. The Department of
Justice agrees with several commenters
who pointed out that responsibility for
"historic and cultural preservation"
functions appropriately belongs with the
Department of Interior rather than the
Department of Education. The
Department of Justice also agrees with
the Department of Education that
"museums" more appropriately should
be delegated to the Department of
Interior. and that "preschool and
daycare programs" more appropriately
should be assigned to the Department of
Health and Human Services. rather than
to the Department of Education. The
final rule reflects these decisions.

The Department of Commerce
opposed its listing asthe designated
agency for "commerce and industry,
including general economic
development. banking and finance.
consumer protection. insurance. and
small business". The Department of
Commerce cited its lack of a substantial
existing section 504 enforcement
program and experience with many of
the specific functions to be delegated
The Department of Justice accedes to
the Department of Commerce's position.
and has assjgned itself as the designated
agency for these functions.

In response to a comment from the
Department of Health and Human
Services, the regulation's -category of
"medical and nursing schools" has been
clarified to read "schools of medicine.
dentistry. nursing. and other health-
related fields", Also in response to a
comment from the Department of Health
and Human Services. "correctional
institutions"have been :specifically
added to the pllblic wety 8IJd
administration of [ustice functions
assigned to the Department tlfJustictl.

The regulation also .assigns the
Department ,of J.ustice a. the designated
agency responsible for all State and
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local government functions not assigned
to other designated agencies. The
Department of justice, under an .,.
agreement with the Department of the
Treasury. continues to receive and,
coordinate. the investigation of
complaints filed' under the Revenue
Sharing Act. This entitlement program.
which was terminated in 1986. provided
civil rights compliance jurisdiction for a
wide variety of complaintsregarding.the
use of Federal funds to support various
general activities of Iocalgovernments.
In the absence ofany similar program of
Federal financial assistance
administered by another Federal
agency. placement of designated agency
responsibilities for miscellaneous and.
otherwise undesignated functions with
the Department of Justice is an
appropriate continuation of current
practice.

.The Department of Education
objected to the proposed rule's inclusion
of the functional area of "arts and
humanities" within its responsibilities.
and the Department of Housing and
Urban Development objected to its .
proposed designation as responsible for
activities relating to rent control. the
real estate industry. and housing code
enforcement. The Department has
deleted these areas from the lists
assigned to the Departments of
Education and Housing and Urban
Development, respectively. and has
added a new paragraph (c) to § 35.190.

.which provides that the Department of
Justice may assign responsibility for
components of State or local
governments that exercise
responsibilities. regulate. or administer
services. programs. or activities relating
to functions not assigned to specific
designated agencies by paragraph (b) of
this section to other appropriate
agencies. The Department believes that
this approach will provide more'
flexibility in determining the appropriate
agency for investigation of complaints
involving those components of State and
local governments not specifically
addressed by the listings in paragraph
(b). As provided in §§ 35.170 and 35.1il.
complaints filed with the Department of
Justice will be referred to the
appropriate agency.

Several commenters proposed a
stronger role for the Department of
[ustice, especially with respect to the
receipt and assignment of complaints.
and the overall monitoring of the
effectiveness of the enforcement
activities of Federal agencies. As
discussed above. § § 35.170 and 35.171
have been revised to provide for referral
of complaints by the Department of
Justice to appropriate enforcement

agencies; Also; language· has been
. added to § 35.190(a) of the final

regulation stating thattheAssistanr
Attorney General shall provide policy
guidance·andinterpretations to
designated agencies toensurethe
consistent and effective implementation
of this part. .

List of Subjects in ~ CFR Part 35
Administrative practice and .

procedure. Alcoholism. Americans with
disabilities. Buildings. Civil rights. Drug
abuse, Handicapped. Historic ,/
preservation. Intergovernmental
relations. Reporting and .recordkeeping

. requirements. .
By the authority vested in me as

Attorney General by 28 U.S.C. 5Q9.510. 5
U.S.C. 301. and section 204 of the
Americans with Disabilities Act. and for
the reasons set forth in the preamble .
chapter I of title 28 of the Code of
Federal Regulations is amended by
adding a new part 35 to read as follows:

PART 3S-NONDISCRIMINATION ON
THE BASIS OF DISABILITY IN STATE
AND LOCAL GOVERNMENT SERVICES

Subpart A-General

Sec.
35.101 Purpose.
35.102 Application.
35.103 Relationship to other laws.
35.104 Definitions.
35.1OS Self-evaluation.
35.106 Notice .
35.107 Designation of responsible employee

and adoption of grievance procedures.
. 35.108-35.129 [Reserved]

Subpart B-General Requirements
35.130 General prohibitions against

discrimination.
35.131 Illegal use of drugs.
.35.132 Smoking.
35.133 Maintenance of accessible features.
35.134 Retaliation or coercion.
35.135 Personal devices and services.
35.136-35.139 [Reserved]

Subpart C-Employment
35.140 Employment discrimination

prohibited.
35.141-35.148 [Reserved]

Subpart D-Program Accessibility
35.149 Discrimination prohibited.
3:U50 Existing facilities. .
35.151 New construction and alterations.
35.152-35.159 [Reserved]

Subpart E-COmmunlcatlons
35.160 General.
35.161 Telecommunication devices for the

deaf (TOD·8).
35.162 Telephone emergency services.
35.163 Information and signage.
35.164 Duties.
%.1R!i-35.169 [Reserved]

Subpart F-:-Compliance Procedures
35.170 Complaints. . . . .
35.171 Acceptance of complaints.
35.172 Resolution of complaints.
35.173' Voluntary compliance agreements.
35.174 Referral.
35.175 Attorney's fees.
35.i76 Alternative means of dispute

resolution. .
35.177 .Effect of unavailability of technical

assistance.
35.178 State immunity.
35.179-35.189 [Reserved]

Subpart G.....Deslgnated Agencies
35.190 Designated agencies.
35.191-35.999 [Reserved]
Appendix A to Part 35-Preamble to

Regulation on Nondiscrimination on the
Basis of Disability in State and Local
Government Services (Published July 26.
1991) .

Authority: 5 U.S.C. 301; 28 U.S.C. 509. 510:
Title II, Pub. 1.. 101-336 (42 U.S.C. 12134).

Subpart A-General

§ 35.101 Purpose.
the purpose of this part is to

effectuate subtitle A of title II of the
Americans with Disabilities Act of 1990.
(42 U.S.C. 12131). which prohibits
discrimination on the basis of disability
by public. entities.

§ 35_102 Application.
(a) Except as provided in paragraph

(b) of this section. this part applies to all
services. programs. and activities
provided or made available by public
entities.

(b) To the extent that public
transportation services. programs. and
activities of public entities are covered
by subtitle B of title ITof the ADA (42
U.S.C. 12141). they are not subject to the
requirements of this part.

§35.103 Relationship to other laWs.

(a) Rule of interpretation. Except as
otherwise provided in this part. this part
shall not be construed to apply a lesser
standard than the standards applied
under title V of the Rehabilitation Act of
1973 (29 U.S.C. 791) or the regulations
issued by Federal agencies pursuant to
that title.

(b) Other Jaws. This part does not
invalidate or limit the remedies. rights.
and procedures of any other Federal
laws. or State or local laws (including
State common law) that provide greater
or equal protection for the rights of
individuals with disabilities or
individuals associated with them.

~ 35.104 Definitions.
For purposes of this part. the term-
Act means the Americans with .

Disabilities Act (Pub. L 101-336. 104
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Stat. 327, 42 U.S.C. 12101-12213 and 47
us.c. 225 and 611).

Assistant Attorney General means the
.Assistant Attorney General, Civil Rights
Division, United States Department of
Justice.

Auxiliary aids and services
includes-

(1) Qualified interpreters, notetakers,
transcription services, written materials,
telephone handset amplifiers, assistive
listening devices, assistive listening
systems, telephones compatible with
hearing aids, closed caption decoders,
open and closed captioning,
telecommunications devices lor deaf
persons (TOD's), videotext displays, or
other effective methods of making
aurally delivered materials available to
individuals with hearing impairments:

(2) Qualified readers, taped texts,
audio. recordings, Brailled materials,
large print materials, or other effective
methods of making visually delivered
materials available to individuals with
visual impairments:

(3) Acquisition or modification of
equipment or devices: and

(4) Other similar services and actions ..
. Complete complaint means a written-

statement that contains the
complainant's name and address and
describes the public entity's alleged
discriminatory action in sufficient detail
to inform the agency of the nature and
date of the alleged violation of this part.
It shall be signed by the complainant or
by someone authorized to do so on his
or her behalf. Complaints filed on behalf
of classes or third parties shall describe
or identify (by name, if possible) the
alleged victims of discrimination.

Current illegal use of drugs means
illegal use of drugs that occurred
recently enough to justify a reasonable
belief that a person's drug use is current
or that continuing use is a real and
ongoing problem.

Designated agency means the Federal
agency designated under subpartG of
this part to oversee compliance
activities under this part for particular
components of State and local
governments.

Disability means, with respect to an .
individual, a physical or mental .
Impairment that substantially limits one
or more of the major life activities of
such individual: a record of such an
Impairment; or being regarded as having
such an impairment.

(1){i)The phrase physical or mental
impairment means-

(A) Any physiological disorder or
condition, cosmetic disfigurement, or
anatomical loss affecting one or more of
the following body systems:
Neurological, musculoskeletal. special
sense organs, respiratory (Including

speech Organs), cardlovascular..
reproductive, digestive,· genitourinary,
hemic and lymphatic, skin, and ..
endocrine:

(B)AiJ.y mental or psychological
disorder such as mental retardation,
organic brain syndrome, emotional or
mental illness, and specific learning
disabilities. . .

(ii) The phrase physical or mental
impairment includes, but is not limited
to, such contagious and noncontagious
diseases and conditions as orthopedic,
visual, speech and hearinginipairments,
cerebral palsy, epilepsy, muscular
dystrophy, multiple sclerosis, cancer,
heart disease, diabetes, mental
reteedation; emotional illness, specific
·leaming disabilities, HIV disease .
(whether symptomatic or
asymptomatic),.tuberculosis, drug.
addiction, and alcoholism.

(iii) The phrase physical or mental
impairment does not include
homosexuality or bisexuality.

(2) The phrase major life activities
means functions such as caring for one's
self, performing manual tasks, walking,
seeing. hearing, speaking, breathing,
learning, and working.

(3) The phrase has a record of such an
impairment means has a history of, or
has been misclassified 8S having, a
mental or physical inipairment that
substantially limits one or more major
life actiVities. .

(4) The phrase is regarded as havina
an impairment means- .

(i) Has a physical or mental
impairment that does not substatJ.thdly
limit major life activities but that is
treated by a public entity 8S constituting
such a limitation:

(ii) Hasa physical or mental
impairment that substantially limits
major. life activities only as 8 result of
the attitudes of others toward such
impairment, or

(iii) Has none of the impairments
defined in paragraph (1) of this .
definition but is treated by a public
entity as having such an inipairmenL

(5) The term disability does not
include-

(i) Transvestism. transsexuallsm.
pedophilia, exhfbltionism, voyeurism.
gender i!ientiJY disorders not resulting
from phYSical impairments,· or other
sexual behavior disorderS:

[ii] Compulsiv~ gambling,
kleptomania, or pyromania: or

(iii) Psychoactive substance use
disorders resulting .from current illegal
use of drugs.

Drug means a controlled substance, as
defined in schedules I through V of
section 202 of the Controlled Substances
Act (21 U.S.C. 812).

Facility means all or any portion of
buildings, structures; sites, compleXes,
equipment, rolling stock or other
conveyances. roads, walks,
passageways, parking lots, or oilier real
or personal property, Incl!1ding the site
where the building, property. structure,
or equipment is located.

Historic preserration programs means
programs conducted by a public entity
that have preservation of historic
properties as a primary purpose.

Historic Properties.means those
properties that are listed or eligible for
listing in the National Register of
Historic Places or properties designated
as historic under State or local law.

nIegal use of drugs means the 'USeof
one or more drugs, the possession or
distribution of which is unlawful under
the Controlled Substances Act(21 U.s.c.
812). The term illegal use of drugs does
not include the use of a ~ taken
under supervision by a licensed health
care professional, or other uses
authorized by the Controlled Substances
Act or other proVisions of Federal law.

Individual with a disability means a
person who has a disability. The term

. individual with a disability does not
include an iridividual who iii Currently ..
engaging in the illegal use of drugs,
when the public entity acts on the basis
of such use.

Public·entity means-
(11Any State or Iocal government;
(2) Any department, agenCy, special

purpose district, or other instrumentality
of 8 State or States or local government;
and .

(3) The National Railroad Passenger
Corporation. and any commuter
authority (as defined in section 103(8) of
the Rall Passenger Service Act).

Qualified individual with a disability
means an individual with a disability
who, with or without reasonable
modifications to rules, policies, or
practices, the removal of arChitecturaL
communication, or transportation
barriers, or the provision of auxiliary
aids and services, meets the essential
eligibility reqUIrements for the ,eceipt of
services or the participation in programs
or activities provided by a public entity.

Qualified interpreter means an
interpreter who is able to interpret
effectively, aCClJI'8tely.and inipartially
both receptivelyand expressively, using
any necessary specialized vocabulary.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L93-
112, 87 Stat. 394 (29 U.S.C. 794)). as
amended. .

State means each of the several
States, the District of Columbia, the
Conimonwealth of Puerto Rico, Guam.
American S·amoa,the Virgin Islands; the



Ti'uJt Territory ~the Pacinc ,~I!lDds.
andtbe Comm~alth oftbeNarthem
Mariana Islands. .' ,

115.106 SeN .' .........
'.(alA PUblic enti~'~ within'gae

year of the effectiye date of. thill. part.
evaluate its current~policles.
aIidpmctices. audthe effeCtsihereof.
that do not 01' rillhdlqfDle,et~'·;,'
rel!uire~~ of thiS· part. and;. tQ;"
extent inOctificatioD.,of8nytiuCh.· ...'
services, po!ia. aridpracticeaia".\.
requited, the pub1icelititt shall ~
tomake the neceUaryDl~tions. .
.~) A Public ~ty shall pl'Ovide ~
opportuDlty"to b1te~, perso~ "
in~udiDg ind1Viduall with di~biljtiea or
organizatic.ms ~ting mm,idUals
With disabilities, tOJJlilticipate in the
self-evaluationprocesa by submitting
comments. '

(c) A public eritity thiat employ. 50 or
.more persona shall, fOr at leas.tthree
years following completion Of the self-
evaluation. 'maiDtaiDOn file aDd maIte
available for: public iDapecnOri:

, {I} A list of the interested persons
consulted;

(2) A description of areas examined
and ~y problema identified; and

{3lA description of anymodificatiODa
made.

(d) Ha public entity has already
complied with the self-evaluatlon
requirement of a regulation
implementinB section 5(M of the
Rehabilitation Act of 1973. then the
requirements of this section shall appl,
only to those policies and practices that
were not included in the pnmon. self-
evaluation.

135.106 Notice.
A public entity shall make available

to applicants, participants, beneficiaries.
and.other interested persons
information regarding the provisions of
this part and its applicability to the
services, programs, or activities of the
public entity. and make such
infonnation available to them in such
manner as the head of the entity finds
necessary to apprise such persons of the
protections against disCrimination
assured them by the Act and tbispart.

I35.107 Desfgnatlon of reaponalble
employee and adoption of grievance
praceda .....

fa} Designation of responsible
employee. A public entity that employs
50 or more persons shan designate at
least one employee to coordinate its
efforts to comply with and carry out its
responsibilities under this part,
including any investigation of any
complaint communicated to it alleging
its noncompliance with this part or

allegi~anYactl6~1~~·woul&'1~! .. ·· ..... J~} OtnJrwi8~)irpitaql~lit~~~,.-,,",
prohibited by thiSpa~t~epUlllic'~Ji;ty:individ,~ With awsa!Jilitj'in:the
shall make available:tp.#n fri~ste~;-:;<;/':'enjo~jht ofany,rlBhi. Prlv~e.; ....
indil1du,~1:sthe ~e;-emce~ddres8;" -'·"M~~Ptg~.or'~PPort~ty~jojed by

·and.~elllP~ ~betof,~e:mpp'~~' i-others.receiVingthe aid,"bent;!fit,,*,,/' ,
ore' l-eesdesi . ated; ant to ...•..".,'service; ...• "; .. .•, .....
'tiiis~1rat,h.·i.,gn',,'~J~~ ,'; '. .: .. 'i .(Z)~lhibIic entity may hbtdeny a"
. (b) COmplaint proctliJufe,A pn~,~c~ti.:q~,indivic4W With a~labilit{the

entitY, that employ~ 5p or mo~~,~pn8 >' ,QPP~~J~ pam~pat8bi aervicea.
'. shall 8~f,~ publJ8hgrien~ce ... ..prO@"ami,;or activities thatare Dot. .

pr~,~s'pr~~ for ~~Rfft!ld : ; ':sep~a~"W different. ~fe the
eqwt8bleresolli.tionof~Jamt!' :,.' .. exi84l~~ ofperini~~ 8epw'ate 01 .
alleging any action thlitWould be' diffel~t'ptograma or activitiea.
prohibite(J bythis'part··\· (3) A public entity may not. dii'eC:.tly'.

throUBh 'contractual 01 Other .
a~angemeuts. utilize criteria. or methocia
of adminiatration:. .

(j}11tat have the dee. of w~
qualified iDdividuala witbctiaabilitiea to
discrimination on the buis of diSability;

(ii) That have the purpose or effect of
defeating or au.bstanti8llyilripairing .
accompliahment of the objectiwa of the

.public entity;, prognml willi respeCt to
individuals with disabilities; 01'

(iii) That perpetuateihe
discrimination of another-public entity if
both public entitle. are IRIbject to
COllUJlOD administrative control VI' are
agencies of the same Slate.

(4) A public entity may DOt, in
determining the site or Iocatioo of a
facility, mab selections-

(i} That have the effect of excluding
individuals with disabiHties from.
denying them the benefits of, or
otherwise subjecting them to
discrimination; or

(ii) That have the purpose or effect of
defeating or substantially impairing the
accomplishment of the objectives of the
service. program, or activitJ with
respect to indiViduals with disabilities.

(5) A public entity. in the selection of
procurement contractors, may not use
criteria that subject qualified individuals
with disabilities to discrimination on the
basis of disability.

(6) A public entity may not administer
a licensing or certification program in a
manner that subjects qualified
individuals with disabilities to
discrimination on the basis of disability,
nor maya public entity establish
requirements for the programs or
activities ofHcensees or certified
entities that subject qualified
individuals with disabilities to
discrimination on the basis of disability.
The programs or activities of entities
that are licensed or certified by a public
entity are not; themselves, covered by
this part.:

(7) A public entity shall make
reasonable modifications in policies,
practices, or procedures when the
modifications are necessary to avoid
discrimination on the basis of disability,

§§ 35.1C18-:35-121 (Reserved)··

Subpart B-Generaf Requirements
135.130'Generar prohIJItioM.ag.tnd
discrimination. . .

(a)No qualified indiVidual with.
disability shall. on the basis of
disability, be excluded from
participation in or' be denied the benefits
of the services, programs, or activities of
a public entity, or be subjected to
discrimination by any public entity.

(b) (1) A public entity, in providing
any aid. benefit, or aervice. may DOt.
directly or through contractual,
lic:ensiDg. or other arrangements, on the
bam of disability-

(i) Deny a qualified individual with a
disability the opportunity to participate
in or henefit &om the aid. benefit, or
service;

(ll) Afford a qualified individual with
a disability an opportunity to participate
in or benefit from the aid. benefit, or
service that is nat equal to that afforded
others;

(iii) Provide a qualified individual
with a disability with an aid, benefit, or
service that is not as effective in
affording equal opportunity to obtain the
same result, to gain the same benefit, or
to reach the same level of achievement
as that provided to others;

(iv) Provide different or separate aids,
benefits, or services to individuals with
disabilities or to any class of individuals
with disabilities than is provided to
others unlesssuch action is necessary to
provide qualified individuals with
disabilities with aids, benefits. or
services that are as effective as those
provided to others:

(v) Aid or perpetuate discrimination
against a qualified individual with 8
disability by providing significant
assistance to an agency, organization, or
person that discriminates on the basis of
disability in providing any aid, benefit,
or service to beneficiaries of the public
entity's program;

(vi) Deny a qualified individual with a
disability the opportunity to participate
as II: member, of planning or adVisory
boards;
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unless the public entity can demonstrate
that making the modifications would
fundamentally alter the nature of the
service, program, or activity.

(8) A public entity shall not impo8e or'
apply eli8ibility criteria that screen out
or tend to screen ow an individual with
a disability or any class of individuals
with disabilities from fully and equally
enjoying any service, program, Dr
activity, unless such criteria can be
shown to be necessary for the provisWn
of the service, program. or activity being
offered.

(c) Nothing in this partprohihits a
public entity from providing benefits,
services, or advantages to individuals
with disabilities, or to a particular class
of individuals with disabilities beyond
those required by this part.

(d) A public entity shan administer
services, programs, and activities in the
most integrated setting appropriate to
the needs of qualified iadividuala with
disabilities. _

(e){l) Nothing in this part shall be
construed to require an individual with
a disability to accept an
accommodation, aid. service,
opportunity. or benefit provided under
-the ADA or this part whiGh such
individual chooses not to accept.

(2) Nothing in the Act or this part
authorizes the representative or
guardian of an individual with a
disability to decline. food. water,
medical treatment. or medical services
for that individual.

(f) A public 1mtity may not place a
surcharge on a particular individual
with a disability or any group of
individuals wi1h -disabilities to cover the
costs of measures, such as the provision
of auxiliary aids or program
accessibility, that are required to
provide that individual or group with the
nondiscriminatory treatment required by
the Act or this part.

(g' A public entity shan not exclude or
otherwise deny equal services,
programs, or activities to an individual
or entity because of the known -
disability of an individual with whom
the individual or entity is known to have
a relationship or association.

135.1S1 HJegaluseofdnlgS.
(a) General. mExcept as provided in

paragraph (b, of this section, this part
does not prohibit discrimination against
an iIidividual based on that individual's
current illegal use of drugs.

(2) A public entity snail not
discriminate on the basis of illegal use
of drugs against 811 individual who is not
engaging in current illegal use of drugs
and who-

(i) Has successfully completed a .
supervised drug rehabilitation program

or has otherwise been rehabUitared
successfully;

(il) Is participating in a super ...ised
rehabilitation program.; or

(iii) Is erroneously regarded as
engaging insuch use.

(b) Health and ~ rehabilitalion
services: (1) A public entity mati not
deny health aemces, or servi<:es
pIUVided in cCmnection with drug
rehabilitation, to an individual on the
basis of that individual' .. current illegal
use of drugs, if the individualls
otherwise entitled to such services.

(2) A drug rehabilitation or treatment
-programma .. deny participatiOIl to
individuaia who engage in illegal use of
drugs while they are in the program.

(c) Drug testing. (1) This part does not
prohibit tl public entity from adoptin8 QI'
admiiustering reasonable policle$ or
procedures, including but nollimited to
drug testing, designed to ensure that an
individual who formerly engaged in tile
illegal use of drugs is not now engaging
in current illegal uae of drugs.

(2) Nothing illparagraph {c) of this
section sball be construed to encourage,
prohibit, MStriCt. or authOrize the
conduct of testing for the illegal use of
drugs.·

135.132 SmOking.
This part does not preclude the

prohibition of. Dr the imposition of
restrictions on. smoking in
transportauoa covered by this parL

135.133 .... ntenance of acceSs1b1e
featum.

(a) A public accommodation shall
maintain in operable working condition
those features affacilities and
equipment that are required to be
readily accessibJe to and usable by
persons with disabilities by the Act or
this part. .

(b) This section does not prohibit
isolated or temporary interruptions in
service or access due to maintenance or
repairs.

§35.134 Retabtlon GI' coercion.
(a) No private or public entity shall

discriminate against any individual
because that individual has opposed
any act or practice made unlaWful by
this part, or because that individual
made a charga, testified, assisted, or
participated in any manner in an
investigation, proceeding, or hearing
under the Act or this part.

(b) No private or public entity shall
coerce, intimidate, threaten, or interfere
with any individual in the exercise or
enjoyment of. or onacoount of his or her
having exercised or enjoyed, ()I" on
account of his or her baving aided or
encouraged any other individual in the

exercise or en1~ent of. any right
granted or protected by the Act or ~
part.

I35.135 fIeraollll dwIces"_nrIceL
This part does not require a pubHc

entity to provide to individuals with
disabt1itres personal devices, such as
wheelchairs; individually prescribed
devices, such as prescription eyesIaase&
or hearb),' ai~ readers for persenal use
or study: or services of a personal -
nature including assistance in eaUn,g,
toileting, or dressing.

§§ 35.t1I-.SS.ut [Reaenecf)

Subpart C-Emplormeat

I35.140 Employment dlacrlmlnation
pr~

(a) No Qualified individual with •
disability shau on the baaia of
disability. be subjected to discrimination
in employment un.deI' any service,
program, or activity conducted by a
public entity.

(bUl) For purposes of this part, the
requirements of title I of the Act, as
established by the regulations of the
Equal Employment Opportunity
CommisaioD in29 CFR part 1630, apply
to employment in an, service, program,
or activity conducted by a public entity
if that public entity is also subject to the
jurisdictiau of tide L

(2) For the purposes of this part, the
requirements of sec:tion 50!1 of the
Rehabilitation Act of 1973. as
establislted by the resulatiana of the
Department of Justice in %8 CFR part 41,
as those requirements pertain to
employment, apply to employment in
any service, program., or activity
conducted by a public entity if that-
public entity 18 not ,also wbject to the
jurisdiction of title L

§§ 35.141-35.148 [ReaetVedl

Subpart D-Program Accessibility

I35.149 DIscrImInatIon.,rohlblted.

Except as otherwise provided in
§ 35.150, no qualified individual with a
disability shall because a public entity's
facilities are inaccessible to or unusable
by individuals with disabilities. be
excluded from participation in. or be
denied the benefits of the services,
programs, en: activities of a public entity,
or be subjected to discrimination by any
public entity.

f 35.150 EJdsting fadIftIea.
(a) General. A public entity shall

operate each service, program, or
activity so that the service, program, or
activity, when viewed in its entirety, is
readily accessible to and usable by



. individuals with disabilities. This-
pBragraphdoes·not......." .

(1) Necessarily require a public ,entity
to make each of its. existing facilities
accessible to and usable by individuals
with.' disabilities;' ", ' .

(2) Require apuolic entlty to take-any
action that would threaten or des~y
th!!historic signi.ficwu;e of 811' histol'ic
property;· or , .0 •

<, (3) Require a public eiltity to take any
acti~n that Itcan demonstrate would;' ',.
result in.a fundamental alteration in-the

, .nature of a service, prograni:; or'activitY
, or in undue.financialand administrative' '
'bufdeoS; In those cii-cunistances lYhere
personnel of the public entity. believe
that the proposed action would
fundamentally alter the service, . .
program, or activity or would result in
undue financial and administrative
burdens, a pJ,lblic entity has the burden
of proving that compliance with.. '\' .
§ 35.150(a) of this part would resultfn

. such8.lteration or burdens. The decision
that.compliance would result in such
alteration or burdens mus,t be made by
the head of a public entity or his or her
designee after considering all.resources
available for use in the func:lingand
operationol the service, program. or
activity, and must be accompanied by a
written statement of the reasons for
reaching that conclusion. Uan action
would result in such ail alteration or
such burdens, a public entity shall take
any other action that would not result in
such an alteration or such burdens but
would nevertheless ensure that
individu8.ls with disabilities receive the
benefits or services provided by the
public entity.

(b) Methods-{l) General A public
entity may comply with the
requirements of this section through
such means as redesign of equipment,
reassignment of services to accessible
buildings, assignment of aides to
beneficiaries, home visits, delivery of
services at alternate accessible sites,
alteration of existing facilities and
construction of new facilities, use of
accessible rolling stock or other
conveyances, or any other methods that
result in making ita services, programs,
or activities readily accessible to and
usable by individuals With disabilities.
A public entitY Is not required to make
structural changes in existing facilities
where other methods aN effective in
achieving compliance with this section.
A public entity, in making alterations to
existing buildings, shall meet the
accessibility requirements of I 35.151. In
choosing among available methods for
meeting the requirements of this section,
a public entity shall give priority to
those methods that offer services.
programs. and activities toqualifled

~dividuals ,with' disilbU;ti~~in the most . "'fiil-DeScribe in.·defaihth~methods, that. '
, integrated setting {lppropfiale. ,,;" :will' be used 'tomaketh~'t~cilitie8~~,; '" :

J21Hi~toricpreservationprogra.ms. In accessible' ~", ,,';' £".,' ,
meeting the requirements of I"' 35.150(s) , (iii) Spe~ify th~sqh'i;iiul~ for t~kingthe ~,
itJ: historic preser:y~ti0npr()graIlls. a ' steps necessa,ry to,achieYt(compliance ......
public ~ritity'shall give P!i9rity to. with this section ana. if the ti~e period' . "
methQds thatiprovidep~y~ical'access to . -of the transition plan is loriger than ope

. lndividuala w1thdi.8.!H)i1itie8.·In;ca~es; year. identify steps that will be taken
where a physical i!lter~Jion to an' ,;, , .dUring each year of the' transition f 0

historic.property is no~required'b,e.cause 0 ,/period; and '
of;paragraph (a')(21or.la)(3~ of thisi( (iv) Indicate the official responsible

.'iection. jiltemative,me!hods of ' ' Jor implementation of the plan.
~clUeving prograID:'jicces'sibility "..(4) Ifa public entity has already' 7

Include-s- '" . . ,complied with the transition plan
'";li~Using au~o-visual_ma~erials and . requirement of a Feder~)agency

devices to depict those portions of an regulation implementing section 504 of
'histo~c property that cannot otherwise .the Rehabilitation Act of 1973 then the
be-made accessible;' I..:" reqUirements of this paragfaph (d) shall

Jil) Assigning persons to guide apply only to those policies and,
indiViduals with handicaps into or practices that were not included Inthe
through portions of historic properties previous transition plan. '

'. that cannot otherwise. be made') ,
accessible; or " .35.151 New. construction and'alteration-.

(iii) Adopting other innovative (a) Design and construction. Each
'methods. . facility or part of a facility constructed

(c) Time period for compliance. by. on behalf of. or for the use of a'.
Where structural changes in facilities public entity shall be designed and
are undertaken to comply with the constructed in such manner that the
obligations established under this . facility or partof the facility is readily
section, such changes shall be made accessible to and usable by individuals
within three years of January 26, 1992. with disabilities. if the construction was
but in any event as expeditiously as commenced after January 26, 1992.
possible. . (b) Alteration. Each facility or part of

(d) Transition plan. (1) In the event a facility altered by. on behalf of. or for
that structural changes to facilities will the use of a public entity in a manner
be undertaken to achieve program that affects or could affect the usability
eccesstbllrty, a public entity that of the facility or part of the facility shall.
employs 50 or more persons shall to the maximum extent feasible. be
develop. within six months of January altered in such manner that the altered
26, 1992. a transition plan setting forth portion of the facility is readily
the steps necessary to complete such accessible to and usable by individuals
changes. A public entity shall provide with disabilities. if the alteration was
an opportunity to interested persons. commenced after January 26. 1992.
including individuals with disabilities or (e) Accessibility standards. Design,
organizations representing individuals construction. or alteration of facilities in
with disabilities. to participate in the conformance with the Uniform Federal
development of the transition plan by Accessibility Standards (UFAS)
submttttng comments. A copy of the (Appendix A to 41 CFR part 101-19.6) or
transition plan shall be made available with the Americans with Disabilities
for public inspection. Act Accesstbiltty Guidelines for

(2) If a public entity has responsibility Buildings and Facilities (ADAAG)
or authority over streets. roads. or (Appendix A to 28 CFR part 36) shall be
w8.lkways, its transition plan shall deemed to comply with the requirements
include 8 schedule for providing curb of this section with respect to those
ramps or other sloped areas where facilities. except that the elevator
pedestrian walks cross curbs; giving exemption contained at section 4.1.3(5)
priority to walkways serving entities and section 4.1.6(1)0) of ADAAG shall
covered by the Act, incluc:ling State and not apply. Departures from particular
local government offices and facilities. requirements of either standard by the ,
transportation, places of public use of other methods shall be permitted
accommodation, and employers. when it is clearly evident that
followed by walkways serving other equivalent access to the facility or part
areas. of the facility is thereby provided.

(3) The plan shall. at a minimum- (d) Alterations: Historic properties. (1)
(i) Identify physical obstacles in the Alterations to historic properties shall

public entity's facilities that limit the comply. to the maximum extent feasible.
accessibility ofits programs or activities with section 4.1.7 of UFAS or section
to individuals with disabilities; 4.1.7 of ADAAG.
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(2) If it is not feasible to provide
physical access to an historic property
in a manner that will not threaten or
destroy the historic significance of the
building or facility. alternative methods
of access shall be provided pursuant to
the requirements of § 35.150.

(e) Curb ramps. (1) Newly constructed
or altered streets, roads, and highways
must contain curb ramps or other sloped
areas at any intersection having curbs
or other barriers to entry from a street
level pedestrian walkway.

(2) Newly constructed or altered street
level pedestrian walkways must contain
curb ramps or other sloped areas at
intersections to streets, roads, or
highways.

§§ 35.152-35.159 [Reserved]

Subpart E-Communlcations

§35.160 General.
(a) A public entity shall take

appropriate steps to ensure that
communications with applicants, .
participants, and members of the public
with disabilities are as effective as
communications with others.

(b)(l) A public entity shall furnish
appropriate auxiliary aids and services
where necessary to afford an individual
with a disability an equal opportunity to
participate in, and enjoy the benefits of,
a service, program, or activity conducted
by a public entity.

(2) Indetermining what type of
auxiliary aid and service is necessary, 8
public entity shall give primary
consideration to the requests of the
individual with disabilities.

§35.161 Telecommunication devices for
t.,.deaf (TOD'.).

Where a public entity communicates
by telephone with applicants and
beneficiaries, TOO's or equally effective
telecommunication systems shall be
used to communicate with individuals
with impaired hearing or speech.

§'35.16~ Telephone emergency _rvlces.
Telephone emergency -services,

including 911 services, shall provide
direct access to individuals who use
TOO's and computer modems.

§35.163 Information and .Ignage.
(a) A public entity shall ensure that

interested persons, including persons
with impaired vision or hearing. can
obtain information as to the existence
and location of accessible services,
activities. and facilities.

(b) A public entity shall provide
signage at all inaccessible entrances to
each of its facilities, directing users to
an accessible entrance or to a location
at which they can obtain information

about accessible facilities. The
international symbol for accessibility
shall. be used at each accessible
entrance of a facility.

~35.164 Duties.
This subpart does not require a public

entity to take any action that it can
demonstrate would result in a
fundamental alteration in the nature of a
service, program, or activity or in undue
financial arid administrative burdens. In
those circumstances where personnel of
the public entity believe that the
proposed action would fundamentally
alter the service, program, or activity or
would result in undue financial and
administrative burdens. a public entity
has the burden of proving that
compliance with this subpart would
result in such alteration or burdens. The
decision that compliance would result in
such alteration or burdens must be
made by the head of the publicentity or
his or her designee after considering all
resources available for use in the
funding and operation of the service.
program, or activity and must be
accompanied by a written statement of
the reasons for reaching that conclusion.
If an action required to comply with this
subpart would result in such an
alteration or such burdens, a public
entity shall take any other action that
would not result in such an alteration or
such burdens but would nevertheless
ensure that, to the maximum extent
possible, individuals with disabilities
receive the benefits or services provided
by the public entity.

§§ 35.165-35.169 [Reserved]

Subpart F-Compllance Procedures

§ 35.170 Complaints.
(a) Who may file. An individual who

believes that he or she or a specific
class of individuals has been subjected
to discrimination on the basis of
disability by a public entity may, by
himself or herself or by an authorized
representative, file a complaint under
this part.

(b) Time for filing. A complaint must
be filed not later than 180 days from the
date of the alleged discrimination,
unless the time for filing is extended by
the designated agency for good cause
shown. A complaint is deemed to be
filed under this section on the date it is
first filed with any Federal agency.

(c) Where to file. An individual may
file a complaint with any agency that he
or she believes to be the appropriate
agency designated under subpart G of
this part. or with any agency that
provides funding to the public entity that
is the subject of the complaint. or with

the Department of Justice for referral a.R
provided in § 35.171[a)(2).

§35. 171 Acceptance of complaints.
(a) Receipt of complaints. (l)(i) Any

Federal agency that receives a
complairit of discrimination on the basis
of disability by a public entity shall
promptly review the complaint to
determine whether it has jurisdiction
over the complaint under section 504.

[ii] If the agency does not have section
504 jurisdiction. it shall promptly
determine whether it is the designated
agency under subpart G of this part
responsible for complaints filed against
that public entity.

(2)(i) If an agency other than the
Department of Justice determines that it
does not have section 504 jurisdiction
and is not the designated agency, it shall
promptly refer the complaint, and notify
the complainant that it is referring the
complaint to the Department of Justice.

(ii) When the Department of Justice
receives a complaint for which it does
not have jurisdictien under section 504
and is not the designated agency, it shall
refer the complaint to an agency that
does have jurisdiction under section 504
or to the appropriate agency designated
in subpart G of this part or. in the case
of an employment complaint that is also
subject to title I of the Act, to the Equal

.Employment Opportunity Commission.
(3)(i) If the agency that receives a

complaint has section 504 jurisdiction. it
shall process the complaint according to
its procedures for enforcing section 504:

(ii) If the agency that receives a
complaint does not have section 504
jurisdiction, but is the designated
agency, it shall process the complaint
according to the procedures established
by this subpart.

(b) Employment complaints. (1) If a
complaint alleges employment
discrimination subject to title I of the
Act, and the agency has section 504
jurisdiction. the agency shall follow the
procedures issued by the Department of
Justice and the Equal Employment
Opportunity Commission under section
107(b) of the Act.

(2) If 8 complaint alleges employment
discrimination subject to title I of the
Act, and the designated agency does not
have section 504 jurisdiction, the agency
shall refer the complaint to the Equal
Employment Opportunity Commission
for processing under title I of the Act.

(3) Complaints alleging employment
discrimination subject to this part, but
not to title I 01 the Act shall be
processed in accordance with the
procedures established by this subpart.

(c) Complete complaints. (1) A
designated agency shall accept all



Federal Register I Vol. 56, No., 144 I Friday, July 26. '1991_l.;·Rule~,anpRegu1~tions'

complete complaints under this section
and shall promptly notify the '.
complainant and the public entity of the
receipt and acceptance of the complaint.

(2) If the designated agency receives a
complaint that is not-complete, it 'shall
notify the complainant and specify the
additional information that is needed to '
make the complaint II complete
,complaint. If the complainant fails to
complete the complaint, the designated
agency shall close the complaint without
prejudice.

§ 35.172 ResOlutJonof complaint; ,

(a) The designated agency shall
investigate each complete complaint.
attempt informal resolution, and, if
resolution is not achieved, issue to the
coinplainant and the public entity a
Letter of Findings that shall include-

(1) Findings offact and conclusions of
law;

(2) A description of a remedy for each
violation found; and

(3) Notice of the rights available under
paragraph (b) of this section. '

(b) If the designated agency finds
noncompliance, the procedures in
§§ 35.173 and 35;174 shall be followed.
At any time, the complainant may file a
private suit pursuant to section 203 of
the Act. whether or not the designated
agency finds a violation.

§35.173 Voluntary compliance
agreements.

(a) When the designated agency
issues a noncompliance Letter of
Findings, the designated agency shaU-

(1) Notify the Assistab.t Attorney
General by forwarding a copy of the
Letter of Findings to the Assistant
Attorney General; and

(2) Initiate negotiations with the
public entity to secure compliance by
voluntary means.

(bJ Where the designated agency is
able to secure voluntary cempliarme, the
voluntary compliance agreement shall-

{I) Be in writing and signed by the
parties:

(2) Address each cited violation;
-(3) Specify the corrective or remedial

action to be taken, within a stated
period of time, to come into compliance;

(4) Provide assurance that
discrimination will not recur; and

(5) Provide for enforcement by the
Attomey General.

§35.174 ReferraL

ITthe public entity declines to enter
into voluntary compliance negotiations
or if negotiations are unsuccessful. the
designated agency shall refer the matter
to the Attorney General with a
recommendation for appropriate action.

§ 35.175 Atto~'s1~_es.·'
In any; action oradministrative

proceeding commenced.pursuant to the
Act or this part; the.ooust.er'agency, in
its discretion, may aIlo\V the prevailing
party, other.than the'Pilit~dCStates. a '
'reasona bleattorney' s~ee. including
litigation expenses. and costs, and the
United States shall beIiableIof-the
.foregoing the same asa private'
individual. '

§35.1'76 -A!ternatIYameans of dispute
resolution. '

Where appropriate and to the extent
authorized by law, the use of alternative
means of dispute resolution, including
settlement negotiations, conciliation.
facilitation, mediation. factflnding,
mini trials, and arbitration. is encouraged
to resolve disputes arising under the Act
and this part.

§35.177 Effect of unavailability of
technical assistance.

A public entity shall not be excused
from compliance with the requirements
of this part because of any failure to
receive technical assistance. including
any failure in the development or
dissemination of any technical
assistance manual authorized by the
Act.

§ 35.178 State immunity.
A State shall not be immune under the

eleventh amendment to the Constitution
of the United States from an action in
Federal or State court of competent
jurisdiction for a violation of this Act. In
any action against a State for a violation
of the requirements of this Act. remedies
(including remedies both.at law and in
equity) are available for such a violation
to the same extent as such remedies are
available for such a violation in an
action against any public or private
entity other than a State.

§§ 35.179-35.189 [Reserved]

Subpart G-Deslgnated Agencies
§35.190 Designated agencies.

(a) The Assistant Attorney General
shall coordinate the compliance
activities of Federal agencies with
respect to State and local government
components, and shall provide policy
guidance and interpretations to
designated agencies to ensure the
consistent and effective implementation
of the requirements of this part,

(b) The Federal agencies listed in
paragraph (b) (1) through (8) of this
section shall have responsibility for the
implementation of subpart F of this part
for components of State and local
governments that exercise
responsibilities. regulate, or administer

services; programs. or activities in the
following functional areas,

(l) Department of Agricu,ture:,All
- programs, services. and regulatory ,

activities relating to farming and the _ .
raising of livestock, including extension'
services.

(2) Department of Education: All
programs, services, and regulatory
activities relating to the operation 'of
elementary and secondary education
systems and institutions, institutions of
higher education and vocational

_education (other than schools of
medicine, dentistry. nursing, and other
health-related schools], and libraries;

(3) Department of Health and Human
Services: All programs, services. and
regulatory activities relating to the
provision of health care and social
services, including schools of medicine,
dentistry, nursing, and other health-
related schools, the operation of health
care and social service providers and
Institutions, including "grass-roots" and,
community services organizations and
programs, and preschool and daycare
programs.

(4) Department of Housing and Urban
Development: All programs, services.
and regulatory activities relating to state
and local public housing, and housing
assistance and referral.

(5) Department of Interior: All
programs, services, and regulatory
activities relating to lands and natural
resources, including-parks and
recreation. water and waste
management. environmental protection.
energy, historic and cultural
preservation. and museums.

(6) Department of Justice: All
programs, services. and regulatory
activities relating to law enforcement,
public safety, and the administration of
justice, including courts and correctional
institutions; commerce and industry.
including general economic
development, banking and finance,
consumer protection, insurance. and
small business; planning, development,
and regulation (unless assigned to other
designated agencies); state and local
government support services {e.g., audit.
personnel. comptroller, administrative
services); all other government functions
not assigned to other designated
agencies.

(7) Department of Labor: All
programs, services, and regulatory
activities relating to labor and the work
force.

(8) Department of Transportation: All
programs. services. and regulatory
activities relating to transportation.
including highways. public
transportation. traffic management (non-
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law enforcement), automobile licensing
and inspection. and driver licensing.

(c) Responsibility for the
implementation of subpart F of this part
for components of State or local
governments that exercise
responsibilities, regulate. or administer
services, programs, or activities relating
to functions not assigned to specific
designated agencies by paragraph (b) of
this section may be assigned to other
specific agencies by the Department of
Justice.

(d) If two or more agencies have
=nparent responsibility over a

complaint. the Assistant Attorney
General shall determine which one of
the agencies shall be the designated
agency for purposes of that complaint.

§§ 35.191-35.999 [Reserved)

Appendix Ato Part 3S-Preamble to
Regulation on Nondiscrimination on the
easls ot Disability In State and Local
Government Services (published July 26,
1991)

Note: For the convenience of the reader.
this appendix contains the text of the
preamble to the final regulation on
nondiscrimination on the basis of disability
in State and local government services

beginning at the heading "Section-by-Section
Analysis" and ending before "List of Subjects
in ~ CFR Part 35" (56FR (INSERT FR PAGE
CITATIONS): July 26.1991).

Dated: JUiy 17. 1991.
Dick Thornburgh,
Attorney General.
[FR Doc. 91-17366 Filed 7-25-91: 6:45 am)
BlWNG CODE 44, .... , ....
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Introduction

This technical assistance manual addresses the requirements of title II of the Americans with
Disabilities Act, which applies to the operations of State and local governments. It is one of a series
of publications issued by Federal agencies under section 506 of the ADA to assist individuals and
entities in understanding their rights and duties under the Act.

This manual is part of a broader program of technical assistance conducted by the Depart-
ment of Justice to promote voluntary compliance with the requirements not only of title II, but also
oftitle III of the ADA, which applies to public accommodations, commercial facilities, and private
entities offering certain examinations and courses.

The purpose of this technical assistance manual is to present the ADA's requirements for
State and local governments in a format that will be useful to the widest possible audience. The
guidance provided in the Department's regulations and accompanying preambles has been carefully
reorganized to provide a focused, systematic description of the ADA's requirements. The manual
attempts to avoid an overly legalistic style without sacrificing completeness: In order to promote
readability and understanding, the text makes liberal use of questions and answers and illustrations.

The manual is divided into nine major subject matter headings with numerous numbered
subheadings. Each numbered heading and subheading is listed in a quick reference table of contents
at the beginning of the manual.
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11-1.0000 COVERAGE

Regulatory references: 28 CFR 35.102-35.104.

11-1.1000 General. Title II of the ADA covers programs, activities, and services of public entities.
It is divided into two subtitles. This manual focuses on subtitle A of title II, which is implemented
by the Department of Justice's title II regulation. Subtitle B, covering public transportation, and the
Department of Transportation's regulation implementing that subtitle, are not addressed in this
manual.

Subtitle A is intended to protect qualified individuals with disabilities from discrimination on the
basis of disability in the services, programs, or activities of all State and local governments. It
additionally extends the prohibition of discrimination on the basis of disability established by section
504 of the Rehabilitation Act of 1973, as amended, to all activities of State and local governments,
including those that do not receive Federal fmancial assistance. By law, the Department of Justice's
title II regulation adopts the general prohibitions of discrimination established under section 504,
and incorporates specific prohibitions of discrimination from the ADA.

Subtitle B is intended to clarify the requirements of section 504 for public transportation entities
that receive Federal financial assistance. Also it extends coverage to all public entities that provide
public transportation, whether or not they receive Federal financial assistance. It establishes detailed
and complex standards for the operation of public transit systems, including commuter and intercity
rail (AMTRAK). The Department of Transportation is responsible for the implementation of the
second subtitle of Title II and issued a regulation implementing that subtitle.

11-1.2000 Public entity. A public entity covered by title II is defined as -

1) Any State or local government;

2) Any department, agency, special purpose district, or other instrumentality of a State or
local government; or

3) Certain commuter authorities as well as AMTRAK.

As defined, the term "public entity" does not include the Federal Government. Title II, therefore,
does not apply to the Federal Government, which is covered by sections 501 and 504 of the Reha-
bilitation Act of 1973.

Title II is intended to apply to all programs, activities, and services provided or operated by State
and local governments. Currently, section 504 of the Rehabilitation Act only applies to programs or
activities receiving Federal financial assistance. Because many State and local government opera-
tions, such as courts, licensing, and legislative facilities and proceedings do not receive Federal
funds, they are beyond the reach of section 504.

In some cases it is difficult to determine whether a particular entity that is providing a public
service, such as a library, museum, or volunteer fire department, is in fact a public entity. Where an



entity appears to have both public and private features, it is necessary to examine the relationship
between the entity and the governmental unit to determine whether the entity is public or private.
Factors to be considered in this determination include-

1) Whether the entity is operated with public funds;

2) Whether the entity's employees are considered government employees;

3) Whether the entity receives significant assistance from the government by provision of
property or equipment; and

4) Whether the entity is governed by an independent board selected by members of a private
organization or a board elected by the voters or appointed by elected officials.

11-1.3000 Relationship to title III. Public entities are not subject to title III of the ADA, which
covers only private entities. Conversely, private entities are not subject to title II. In many
situations, however, public entities have a close relationship to private entities that are covered by
title III, with the result that certain activities may be at least indirectly affected by both titles.

ILLUSTRATION 1: A privately owned restaurant in a State park operates for the conve-
nience of park users under a concession agreement with a State department of parks. As a
public accommodation, the restaurant is subject to title III and must meet those obligations.
The State department of parks, a public entity, is subject to title II. The parks department is
obligated to ensure by contract that the restaurant is operated in a manner that enables the
parks department to meet its title II obligations, even though the restaurant is not directly
subject to title II.

ILLUSTRATION 2: A city owns a downtown office building occupied by its department of
human resources. The building's first floor, however, is leased to a restaurant, a newsstand,
and a travel agency. The city, as a public entity and landlord of the office building, is subject
to title II. As a public entity, it is not subject to title III, even though its tenants are public
accommodations that are covered by title III.

ILLUSTRATION 3: A city engages in a joint venture with a private corporation to build a
new professional sports stadium. Where public and private entities act jointly, the public
entity must ensure that the relevant requirements of title II are met; and the private entity must
ensure compliance with title III. Consequently, the new stadium would have to be built in
compliance with the accessibility guidelines of both titles II and III. In cases where the stan-
dards differ, the stadium would have to meet the standard that provides the highest degree of
access to individuals with disabilities.

ILLUSTRATION 4: A private, nonprofit corporation operates a number of group homes
under contract with a State agency for the benefit of individuals with mental disabilities.
These particular homes provide a significant enough level of social services to be considered
places of public accommodation under title III. The State agency must ensure that its con-
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tracts are carried out in accordance with title II, and the private entity must ensure that the
homes comply with title III.

11-1.4000 Relationship to other laws

11-1.4100 Rehabilitation Act. Title II provides protections to individuals with disabilities that are
at least equal to those provided by the nondiscrimination provisions of title V of the Rehabilitation
Act. Title V includes such provisions as section 501, which prohibits discrimination on the basis of
disability in Federal employment; section 503, which addresses the employment practices of Federal
contractors; and section 504, which covers all programs receiving Federal fmancial assistance and
all the operations of Federal Executive agencies. Title II may not be interpreted to provide a lesser
degree of protection to individuals with disabilities than is provided under these laws.

11-1.4200 Other Federal and State laws. Title II does not disturb other Federal laws or any State
laws that provide protection for individuals with disabilities at a level greater or equal to that
provided by the ADA. It does, however, prevail over any conflicting State laws.

3



11-2.0000 QUALIFIED INDIVIDUALS WITH DISABILITIES

Regulatory references: 28 CFR 35.104.

11-2.1000 General. Title II of the ADA prohibits discrimination against any "qualified individual
with a disability." Whether a particular individual is protected by title II requires a careful analysis
first, of whether an individual is an "individual with a disability," and then whether that individual is
"qualified. "

People commonly refer to disabilities or disabling conditions in a broad sense. For example,
poverty or lack of education may impose real limitations on an individual's opportunities. Likewise,
being only five feet in height may prove to be an insurmountable barrier to an individual whose
ambition is to play professional basketball. Although one might loosely characterize these condi-
tions as "disabilities" in relation to the aspirations of the particular individual, the disabilities
reached by title II are limited to those that meet the ADA's legal definition-e- those that place

. substantial limitations on an individual's major life activities.

Title II protects three categories of individuals with disabilities:

1) Individuals who have a physical or mental impairment that substantially limits one or more
major life activities;

2) Individuals who have a record of a physical or mental impairment that substantially limited
one or more of the individual's major life activities; and

3) Individuals who are regarded as having such an impairment, whether they have the impair-
ment or not.

11-2.2000 Physical or mental impairments. The first category of persons covered by the
definition of an individual with a disability is restricted to those with "physical or mental
impairments." Physical impairments include -

1) Physiological disorders or conditions;

2) Cosmetic disfigurement; or

3) Anatomical loss

affecting one or more of the following body systems: neurological; musculoskeletal; special sense
organs (which would include speech organs that are not respiratory such as vocal cords, soft palate,
tongue, etc.); respiratory, including speech organs; cardiovascular; reproductive; digestive; genito-
urinary; hemic and lymphatic; skin; and endocrine.

Specific examples of physical impairments include orthopedic, visual, speech, and hearing
impairments, cerebral palsy, epilepsy, muscular dystrophy, multiple sclerosis, cancer, heart disease,
diabetes, HIV disease (symptomatic or asymptomatic), tuberculosis, drug addiction, and alcoholism.
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Mental impairments include mentalorp~yc~61()gicaJ" disdrd~rs,sucha:s'nientarretarda:tion,
organic, brain syrtdrome;emotional or mental iUness,a,n4 specificJeatning(fis~bilities.

Simple physical characteristics such as t,he dolor of one' s eyes, .hair,orskil1;palaness;lefi'7.
handedness;' or age do not c04stit¥tephysicallinpairin~rifs: Similarly, disadvantages attributable to'
environmental, cultural/or economic factors are not the type of impairments covered by tide, II ..
Moreover.fhedefinition d6es:l"lQfincfude coput'lohp~rsonality traits such as poor-judgment ora
~uicktemper: w~.ere !he~eare not. symptoms of a mental or psychological disorder.

Does aae-nprohibit discrimination against individuals based on their sexual orientation] No.
The phrase "physical ormentalimpairment'tdoes not include homosexuality or bisexuality.

11-2.3000 Drug addiction as all impai'rnicllt. Drug addiction is an impairment under the ADA. A
public entity.Jiowever, may base adecisi()n to withhold services or benefits in most cases on the fact
that art addict is engaged in the current and illegal use of drugs.

What is "illegal use of drugs;'? Illegal use of drugs means the use of one or more drugs, the
possession or distribution of which is unlawful under the Controlled Substances Act. It does not
include use of controlled substances pursuant to a valid prescription, or other uses that are autho-
rized by the ControUed Substances Act or other Federal law. Alcohol is not a "controlled sub-
stance," but alcoholism is a disability.

What is "current use"? "Current use" is the illegal use of controlled substances that occurred
recently enough to justify a reasonable belief that a person's drug use is current or that continuing
use is a real and ongoing problem. A public entity should review carefully all the facts surrounding
its belief that an individual is currently taking illegal drugs to ensure that its belief is a reasonable
one.

Does title II protect drug addicts who no longer take controlled substances? Yes. Title II pro-
hibits discrimination against drug addicts based solely on the fact that they previously illegally used
controlled substances. Protected individuals include persons who have successfully completeda
supervised drug rehabilitation program or have otherwise been rehabilitated successfully and who
are not engaging in current illegal use of drugs. Additionally, discrimination is prohibited against
an individual who is currently participating in a supervised rehabilitation program and is not engag-
ing in current illegal use of drugs. Finally, a person who is erroneously regarded as engaging in
current illegal use of drugs is protected.

Is drug testing permitted under the ADA? Yes. Public entities may utilize reasonable policies or
procedures, including but not limited to drug testing, designed to ensure that an individual who
formerly engaged in the illegal use of drugs is not now engaging in current illegal use of drugs.

11-2.4000 Substantial limitation of a major life activity. To constitute a "disability," a condition
must substantially limit a major life activity. Major life activities include such activities as caring
for one's self, performing manual tasks, walking, seeing, hearing, speaking, breathing, learning, and
working.
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When does an impairment "substantially limit" a major life activity? There is no absolute stan-
dard for determining when an impairment is a substantial limitation. Some impairments obviously
or by their nature substantially limit the ability of an individual to engage in a major life activity.

ILLUSTRATION 1: A person who is deaf is substantially limited in the major life activity of
hearing. A person with a minor hearing impairment, on the other hand, may not be substan-
tially limited.

ILLUSTRATION 2: A person with traumatic brain injury may be substantially limited in the
major life activities of caring for one's self, learning, and working because of memory deficit,
confusion, contextual difficulties, and inability to reason appropriately.

An impairment substantially interferes with the accomplishment of a major life activity when the
individual's important life activities are restricted as to the conditions, manner, or duration under
which they can be performed in comparison to most people.

ILLUSTRATION 1: A person with a minor vision impairment, such as 20/40 vision, does not
have a substantial impairment of the major life activity of seeing.

ILLUSTRATION 2: A person who can walk for 10 miles continuously is not substantially
limited in walking merely because, on the eleventh mile, he or she begins to experience pain,
because most people would not be able to walk eleven miles without. experiencing some
discomfort.

Are "temporary" mental or physical impairments covered by title In Yes, if the impairment
substantially limits a major life activity. The issue of whether a temporary impairment is significant
enough to be a disability must be resolved on a case-by-case basis, taking into consideration both the
duration (or expected duration) of the impairment and the extent to which it actually limits a major
life activity of the affected individual.

ILLUSTRATION: During a house fire, M received burns affecting his hands and arms.
While it is expected that, with treatment, M will eventually recover full use of his hands, in the
meantime he requires assistance in performing basic tasks required to care for himself such as
eating and dressing. Because M's burns are expected to substantially limit a major life activity
(caring for one's self) for a significant period of time, M would be considered to have a
disability covered by title II.

If a person's impairment is greatly lessened or eliminated through the use of aids or devices,
would the person still be considered an individual with a disability? Whether a person has a disabil-
ity is assessed without regard to the availability of mitigating measures, such as reasonable modifi-
cations, auxiliary aids and services, services and devices of a personal nature, or medication. For
example, a person with severe hearing loss is substantially limited in the major life activity of
hearing, even though the loss may be improved through the use of a hearing aid. Likewise, persons
with impairments, such as epilepsy or diabetes, that, if untreated, would substantially limit a major
life activity, are still individuals with disabilities under the ADA, even if the debilitating conse-
quences of the impairment are controlled by medication.
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11-2.5000:R~t:ord of a physicalor~ental impairment that substantially limited a maJtulite'
activity -.The ADAprotectsp:otOhly those iriClividualswith disabilities whoactually.have.a physical.
or mentalimpairment that su1;>stantiaflylimhsa major life' activity.but also'tfiose\Vitharecord.of
such an impairment. .Thispr6te~tedgrollp includea=- ',' i,

. . . , .

1) A person who has a history of an impairment that substantially limiteda major life activi-
ty but who has recovered from the impairment. Examples of individuals who 'have a
history of an impairmentare persons who have histories of mental or emotional illness,
drug addiction; alcoholism, heart disease, or cancer.

2) 'Personswh6 have been misclassified as having an impairment. Examples include persons
,who have,been erroneously diagnosed as mentally retarded or mentally ill. .

11-2.6000 "Regarded as." The ADA also protects certain persons who are regarded by a public
entity as having a physical or mental impairment that substantially limits a major life activity,
whether or not that person actually has an impairment. Three typical situations are covered by this
category:

1) An individual who has a physical or mental impairment that does not substantially limit
major life activities, but who is treated as if the impairment does substantially limit a
major life activity;

ILLUSTRATION: A, an individual with mild diabetes controlled by medication, is barred by
the staff of a county-sponsored summer camp from participation in certain sports because of
her diabetes. Even though A does not actually have an impairment that substantially limits a
major life activity, she is protected under the ADA because she is treated as though she does.

2) An individual who has a physical or mental impairment that substantially limits major life
activities only as a result of the attitudes of others towards the impairment;

ILLUSTRATION: B, a three-year old child born with a prominent facial disfigurement, has
been refused admittance to a county-run day care program on the grounds that her presence in
the program might upset the other children. B is an individual with a physical impairment that
substantially limits her major life activities only as the result of the attitudes of others toward
her impairment.

3) An individual who has no impairments but who is treated by a public entity as having an
impairment that substantially limits a major life activity.

ILLUSTRATION: C is excluded from a county-sponsored soccer team because the coach
believes rumors that C is infected with the HIV virus. Even though these rumors are untrue, C
is protected under the ADA, because he is being subjected to discrimination by the county
based on the belief that he has an impairment that substantially limits major life activities (i.e.,
the belief that he is infected with HIV).
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11-2.7000 Exclusions. The following conditions are specifically excluded from the definition of
"disability": transvestism, transsexualism, pedophilia, exhibitionism, voyeurism, gender identity
disorders not resulting from physical impairments, other sexual behavior disorders, compulsive
gambling, kleptomania, pyromania, and psychoactive substance use disorders resulting from current
illegal use of drugs.

11-2.8000 Qualified individual with a disability. In order to be an individual protected by title II,
the individual must be a "qualified" individual with a disability. To be qualified, the individual with
a disability must meet the essential eligibility requirements for receipt of services or participation in
a public entity's programs, activities, or services with or without-

1) Reasonable modifications to a public entity's rules, policies, or practices;

2) Removal of architectural, communication, or transportation barriers; or

3) Provision of auxiliary aids and services.

The "essential eligibility requirements" for participation in many activities of public entities may
be minimal. For example, most public entities provide information about their programs, activities,
and services upon request. In such situations, the only "eligibility requirement" for receipt of such
information would be the request for it. However, under other circumstances, the "essential eligibil-
ity requirements" imposed by a public entity may be quite stringent.

ILLUSTRATION: The medical school at a public university may require those admitted to its
program to have successfully completed specified undergraduate science courses.

Can a visitor, spectator, family member, or associate of a program participant be a qualified
individual with a disability under title II? Yes. Title II protects any qualified individual with a
disability involved in any capacity in a public entity's programs, activities, or services.

ILLUSTRATION: Public schools generally operate programs and activities that are open to
students' parents, such as parent-teacher conferences, school plays, athletic events, and gradu-
ation ceremonies. A parent who is a qualified individual with a disability with regard to these
activities would be entitled to title II protection.

Can health and safety factors be taken into account in determining who is qualified] Yes. An
individual who poses a direct threat to the health or safety of others will not be "qualified."

What is a "direct threat"? A "direct threat" is a significant risk to the health or safety of others
that cannot be eliminated or reduced to an acceptable level by the public entity's modification of its
policies, practices, or procedures, or by the provision of auxiliary aids or services. The public
entity's determination that a person poses a direct threat to the health or safety of others may not be
based on generalizations or stereotypes about the effects of a particular disability.
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How does one determine whether a direct threat exists? Thedetennination must be based on an
individualized assessment that relies on current medical evidence, or on the best available objective
evidence, to assess -

'I) The nature, duration, and severity of the risk;

2) The probabiltty, that the potential injury will actually occur; and,

3) Whether reasonable modifications of policies, practices, or procedures will mitigate or
eliminate the risk.

Making this assessment, will not usually, require the services of a physician. Medical guidance
may be obtained from public health authorities, such as the u.s. Public Health Service, the Centers
for Disease Control, and the National Institutes of Health, including the National Institute of Mental
Health.

ILLUSTRATION: An adult individual with tuberculosis wishes to tutor elementary school
children in a volunteer mentor program operated by a local public school board. Title II
permits the board to refuse to allow the individual to participate on the grounds that the
mentor's condition would be a direct threat to the health or safety of the children participating
in the program, if the condition is contagious and the threat cannot be mitigated or eliminated
by reasonable modifications in policies, practices, or procedures.
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11-3.0000 GENERAL REQUIREMENTS

Regulatory references: 28 CFR 35.130-35.135.

11-3.1000 General. Most requirements of title II are based on section 504 of the Rehabilitation Act
of 1973, which prohibits discrimination on the basis of handicap in federally assisted programs and
activities. Section 504 also applies to programs and activities "conducted" by Federal Executive
agencies. The ADA similarly extends section 504's nondiscrimination requirement to all activities
of State and local governments, not only those that receive Federal financial assistance.

Section 504 was implemented in 1977 for federally assisted programs in regulations issued by the
Department of Health, Education, and Welfare. Later, other Federal agencies issued their own
regulations for the programs and activities that they funded. Public entities should be familiar with
those regulations from their experience in applying for Federal grant programs. As mandated by the
ADA, the requirements for public entities under title II are consistent with and, in many areas,
identical to the requirements of the section 504 regulations.

The ADA, however, also mandates that the title II regulations be consistent with the concepts of
the ADA. Therefore, the title II regulations include language that is adapted from other parts of the
ADA but not specifically found in section 504 regulations.

11-3.2000 Denial of participation. The ADA, like other civil rights statutes, prohibits the denial of
services or benefits on specified discriminatory grounds. Just as a government office cannot refuse
to issue food stamps or other benefits to an individual on the basis of his or her race, it cannot refuse
to provide benefits solely because an individual has a disability.

ILLUSTRATION: A city cannot refuse to admit an individual to a city council meeting
that is open to the public merely because the individual is deaf.

11-3.3000 Equality in participation/benefits. The ADA provides for equality of opportunity, but
does not guarantee equality of results. The foundation of many of the specific requirements in the
Department's regulations is the principle that individuals with disabilities must be provided an
equally effective opportunity to participate in or benefit from a public entity's aids, benefits, and
services.

ILLUSTRATION 1: A deaf individual does not receive an equal opportunity to benefit
from attending a city council meeting if he or she does not have access to what is said.

ILLUSTRATION 2: An individual who uses a wheelchair will not have an equal opportu-
nity to participate in a program if applications must be filed in a second-floor office of a
building without an elevator, because he or she would not be able to reach the office.

ILLUSTRATION 3: Use of printed information alone is not "equally effective" for indi-
viduals with vision impairments who cannot read written material.
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On the other hand, as long as persons with disabilities are afforded an equally effective opportunity
to participate in or benefit from a public entity's aids, benefits, and services, the ADA's guarantee of
equal opportunity is not violated.

ILLUSTRATION 4: A person who uses a wheelchair seeks to nuifor'a State elective office.
State law requires the candidate to ~ollect petition signatures in order to qualify for placement on
the primary electi~nballot. Going.door-to-door to collect signatures is difficult or, in many.
cases, impossible-for the tandidate'hecause of the general inaccessibility of privatehomes. The
law, however, provides over five months to collect the signatures and allows them to be collect-
ed by persons other than the candidate both through the mail and at any site where registered
voters congregate. With these features, the law affords an equally effective opportunity for the
individual who uses a wheelchair to seek placement on the ballot and to participate in the prima-
ry election process.

Also, the ADA generally does not require a State or local govermrient entity to provide additional
services for individuals with disabilities that are hot provided for individuals without disabilities.

ILLUSTRATION 5: The ADA does not require a city government to provide snow removal
service for the private driveways of residents with disabilities, if the city does not provide such
service for residents without disabilities.

Specific requirements for physical access to programs and communications are discussed in detail
below, but the general principle underlying these obligations is the mandate for an equal opportunity
to participate in and benefit from a public entity's services, programs, and activities.

11-3.4000 Separate benefit/integrated setting. A primary goal of the ADA is the equal participation
of individuals with disabilities in the "mainstream" of American society. The major principles of
mainstreaming are -

1) Individuals with disabilities must be integrated to the maximum extent appropriate.

2) Separate programs are permitted where necessary to ensure equal opportunity. A separate
program must be appropriate to the particular individual.

3) Individuals with disabilities cannot be excluded from the regular program, or required to
accept special services or benefits.

11-3.4100 Separate programs. A public entity may offer separate or special programs when
necessary to provide individuals with disabilities an equal opportunity to benefit from the programs.
Such programs must, however, be specifically designed to meet the needs of the individuals with
disabilities for whom they are provided.

ILLUSTRATION 1: Museums generally do not allow visitors to touch exhibits because han-
dling can cause damage to the objects. A municipal museum may offer a special tour for indi-
viduals with vision impairments on which they are permitted to touch and handle specific objects
on a limited basis. (It cannot, however, exclude a blind person from the standard museum tour.)
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ILLUSTRATION 2: A city recreation department may sponsor a separate basketball league
for individuals who use wheelchairs.

11-3.4200 Relationship to "program accessibility"requirement. The integrated setting
requirement may conflict with the obligation to provide program accessibility, which may not
necessarily mandate physical access to all parts of all facilities (see 11-5.0000). Provision of services
to individuals with disabilities in a different location, for example, is one method of achieving
program accessibility. Public entities should make every effort to ensure that alternative methods of
providing program access do not result in unnecessary segregation.

ILLUSTRATION: A school system should provide for wheelchair access at schools dispersed
throughout its service area so that children who use wheelchairs can attend school at locations
comparable in convenience to those available to other children. Also, where "magnet"
schools, or schools offering different curricula or instruction techniques are available, the
range of choice provided to students with disabilities must be comparable to that offered to
other students.

11-3.4300 Right to participate in the regular program. Even if a separate or special program for
individuals with disabilities is offered, a public entity cannot deny a qualified individual with a
disability participation in its regular program.

Qualified individuals with disabilities are entitled to participate in regular programs, even if the
public entity could reasonably believe that they cannot benefit from the regular program.

ILLUSTRATION: A museum cannot exclude a person who is blind from a tour because of
assumptions about his or her inability to appreciate and benefit from the tour experience.
Similarly, a deaf person may not be excluded from a museum concert because of a belief that
deaf persons cannot enjoy the music.

The fact that a public entity offers special programs does not affect the right of an individual with
a disability to participate in regular programs. The requirements for providing access to the regular
program, including the requirement that the individual be "qualified" for the program, still apply.

ILLUSTRATION: Where a State offers special drivers' licenses with limitations or restric-
tions for individuals with disabilities, an individual with a disability is not eligible for an
unrestricted license, unless he or she meets the essential eligibility requirements for the unre-
stricted license.

BUT: If an individual is qualified for the regular program, he or she cannot be excluded from
that program simply because a special program is available.

Individuals with disabilities may not be required to accept special "benefits" if they choose not to
do so.

ILLUSTRATION: A State that provides optional special automobile license plates for indi-
viduals with disabilities and requires appropriate documentation for eligibility for the special
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plates cannot require an individual who qualifies for a special plate to present documentation or,
accept a special plate, if he or she applies for a plate without the special designation.

11-3.4400 Modifications in the-regular program. When a public. entity offers a special program for
individuals with a particular disability, but an individual with that disability elects to participate in the
regular program rather than in the separate program, the public entity. may still have obligations to
provide an opportunity for that individualtobenefit from theregulaf program. 'The fact that a separate
program is offered may be a factor in determining the extentofthe obligations under the regular
program, but only if the separate program is appropriate to the needs of the particular individual with a
disability. .,

ILLUSTRATION: If a museum provides a sign language interpreter for one of its regularly
scheduled tours, the availability of the signed tour may be a factor in determining whether it
would be an undue burden to provide an interpreter for a deaf person who wants to take the tour
at a different time.

BUT: The availability of the signed tour would not affect the museum's obligation to provide an
interpreter for a different tour, or the museum's obligation to provide a different auxiliary aid,
such as an assistive listening device, for an individual with impaired hearing who does not use
sign language.

11-3.5000 Eligibility criteria

11-3.5100 General. A public entity may not impose eligibility criteria for participation in its programs,
services, or activities that either screen out or tend to screen out persons with disabilities, unless it can
show that such requirements are necessary for the provision of the service, program, or activity.

ILLUSTRATION ·1: The director of a county recreation program prohibits persons who use
wheelchairs from participating in county-sponsored scuba diving classes because he believes that
persons who use wheelchairs probably cannot swim well enough to participate. An unnecessary
blanket exclusion of this nature would violate the ADA.

ILLUSTRATION 2: A community college requires students with certain disabilities to be accom-
panied to class by attendants, even when such individuals prefer to attend classes unaccompanied.
The college also requires individuals with disabilities to provide extensive medical histories,
although such histories are not required from other students. Unless the college can demonstrate
that it is necessary for some compelling reason to adopt these policies, the policies would not be
permitted by the ADA.

11-3.5200 Safety. A public entity may impose legitimate safety requirements necessary for the safe
operation of its services, programs, or activities. However, the public entity must ensure that its safety
requirements are based on real risks, not on speculation, stereotypes, or generalizations about
individuals with disabilities.

ILLUSTRATION: A county recreation program may require that all participants in its scuba
program pass a swimming test, if it can demonstrate that being able to swim is necessary for safe
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participation in the class. This is permitted even if requiring such a test would tend to screen
out people with certain kinds of disabilities.

11-3.5300 Unnecessary inquiries. A public entity may not make unnecessary inquiries into the
existence of a disability.

ILLUSTRATION: A municipal recreation department summer camp requires parents to fill
out a questionnaire and to submit medical documentation regarding their children's ability to
participate in various camp activities. The questionnaire is acceptable, if the recreation depart-
ment can demonstrate that each piece of information requested is needed to ensure safe partici-
pation in camp activities. The Department, however, may not use this information to screen
out children with disabilities from admittance to the camp.

II-3.5400 Surcharges. Although compliance may result in some additional cost, a public entity
may not place a surcharge only on particular individuals with disabilities or groups of individuals
with disabilities to cover these expenses.

ILLUSTRATION: A community college provides interpreter services to deaf students,
removes a limited number of architectural barriers, and relocates inaccessible courses and
activities to more accessible locations. The college cannot place a surcharge on either an
individual student with a disability (such as a deaf student who benefited from interpreter
services) or on groups of students with disabilities (such as students with mobility impairments
who benefited from barrier removal). It may, however,adjust its tuition or fees for all students.

11-3.6000 Reasonable modifications

11-3.6100 General. A public entity must reasonably modify its policies, practices, or procedures to
avoid discrimination. If the public entity can demonstrate, however, that the modifications would
fundamentally alter the nature of its service, program, or activity, it is not required to make the
modification.

ILLUSTRATION 1: A municipal zoning ordinance requires a set-back of 12 feet from the
curb in the central business district. In order to install a ramp to the front entrance of a phar-
macy, the owner must encroach on the set-back by three feet. Granting a variance in the
zoning requirement may be a reasonable modification of town policy.

ILLUSTRATION 2: A county general relief program provides emergency food, shelter, and
cash grants to individuals who can demonstrate their eligibility. The application process,
however, is extremely lengthy and complex. When many individuals with mental disabilities
apply for benefits, they are unable to complete the application process successfully. As a
result, they are effectively denied benefits to which they are otherwise entitled. In this case,
the county has an obligation to make reasonable modifications to its application process to
ensure that otherwise eligible individuals are not denied needed benefits. Modifications to the
relief program might include simplifying the application process or providing applicants who
have mental disabilities with individualized assistance to complete the process.
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ILLUSTRATION 3: A county ordinance prohibits the use of golf carts on public highways.
An individual with a mobility impairment uses a golf cart as a mobility device. Allowing use
of the golf cart as a mobility device on the shoulders of public highways where pedestrians are
permitted, in limited circumstances that do not involve a significant risk to the health or safety
of others, is a reasonable modification of the county policy.

11-3.6200 Personal services and devices. A public entity is not required to provide individuals
with disabilities with personal or individually prescribed devices, such as wheelchairs, prescription
eyeglasses, or hearing aids, or to provide services of a personal nature, such as assistance in eating,
toileting, or dressing. Of course, if personal services or devices are customarily provided to the
individuals served by a public entity, such as a hospital or nursing home, then these personal
services should also be provided to individuals with disabilities.

11-3.7000 Contracting and licensing

11-3.7100 Contracting. A public entity may not discriminate on the basis of disability in
contracting for the purchase of goods and services.

ILLUSTRATION 1: A municipal government may not refuse to contract with a cleaning
service company to clean its government buildings because the company is owned by an
individual with disabilities or employs individuals with disabilities.

11-3.7200 Licensing. A public entity may not discriminate on the basis of disability in its licensing,
certification, and regulatory activities. A person is a "qualified individual with a disability" with
respect to licensing or certification, if he or she can meet the essential eligibility requirements for
receiving the license or certification.

The phrase "essential eligibility requirements" is particularly important in the context of State
licensing requirements. While many programs and activities of public entities do not have signifi-
cant qualification requirements, licensing programs often do require applicants to demonstrate
specific skills, knowledge, and abilities. Public entities may not discriminate against qualified
individuals with disabilities who apply for licenses, but may consider factors related to the disability
in determining whether the individual is "qualified."

ILLUSTRATION: An individual is not "qualified" for a driver's license unless he or she can
operate a motor vehicle safely. A public entity may establish requirements, such as vision
requirements, that would exclude some individuals with disabilities, if those requirements are
essential for the safe operation of a motor vehicle.

BUT: The public entity may only adopt "essential" requirements for safe operation of a motor
vehicle. Denying a license to all individuals who have missing limbs, for example, would be
discriminatory if an individual who could operate a vehicle safely without use of the missing
limb were denied a license. A public entity, however, could impose appropriate restrictions as
a condition to obtaining a license, such as requiring an individual who is unable to use foot
controls to use hand controls when operating a vehicle.
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A public entity does not have to lower or eliminate licensing standards that are essential to the
licensed activity to accommodate an individual with a disability. Whether a specific requirement is
"essential" will depend on the facts of the particular case. Where a public entity administers licens-
ing examinations, it must provide auxiliary aids for applicants with disabilities and administer the
examinations in accessible locations.

In addition, a public entity may not establish requirements for the programs or activities of
licensees that would result in discrimination against qualified individuals with disabilities. For
example, a public entity's safety standards may not require the licensee to discriminate against
qualified individuals with disabilities in its employment practices.

ILLUSTRATION: A State prohibits the licensing of transportation companies that employ
individuals with missing limbs as drivers. XYZ company refuses to hire an individual with a
missing limb who is "qualified" to perform the essential functions of the job, because he is
able to drive safely with hand controls. The State's licensing requirements violate title II.

BUT: The State is not accountable for discrimination in the employment or other practices of
XYZ company, if those practices are not the result of requirements or policies established by
the State.

Although licensing standards are covered by title II, the licensee's activities themselves are not
covered. An activity does not become a "program or activity" of a public entity merely because it is
licensed by the public entity.

11-3.8000 Illegal use of drugs. Discrimination based on an individual's current illegal use of drugs
is not prohibited (see II-2.3000). Although individuals currently using illegal drugs are not
protected from discrimination, the ADA does prohibit denial of health services, or services provided
in connection with drug rehabilitation, to an individual on the basis of current illegal use of drugs, if
the individual is otherwise entitled to such services.

ILLUSTRATION 1: A hospital emergency room may not refuse to provide emergency
services to an individual because the individual is using drugs.

ILLUSTRATION 2: A municipal medical facility that specializes in care of burn patients
may not refuse to treat an individual's burns on the grounds that the individual is illegally
using drugs.

Because abstention from the use of drugs is an essential condition for participation in some drug
rehabilitation programs, and may be a necessary requirement in inpatient or residential settings, a
drug rehabilitation or treatment program may deny participation to individuals who use drugs while
they are in the program.

ILLUSTRATION: A residential drug and alcohol treatment program may expel an individual
for using drugs in a treatment center.
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11-3.9000 Discrimination on the basis of association. A State Dr local government may nDt
discriminate against individuals or entities because of their known relationship or association with
persons who. have disabilities. This prohibition applies to' cases where the public entity has
knowledge of both the individual's disability and his Dr her relationship to' another individual Dr
entity. In addition to. familial relationships, the prohibition covers any type of association between
the individual or entity that is discriminated against and the individual Dr individuals with
disabilities, if the discrimination is actually based on the disability.

ILLUSTRATION 1: A county recreation center may not refuse admission to' a summer camp
program to a child whose brother has HIV disease.

ILLUSTRATION 2: A local government could not refuse to' allow a theater company to' use a
SChODIauditorium on the grounds that the company has recently performed at an HIV hospice.

ILLUSTRATION 3: If a county-owned sports arena refuses to' admit G, an individual with
cerebral palsy, as well as H (his sister) because G has cerebral palsy, the arena would be
illegally discriminating against H on the basis of her association with G.

11-3.10000 Maintenance of accessible features. Public entities must maintain in working order
equipment and features of facilities that are required to' provide ready access to' individuals with
disabilities. Isolated Dr temporary interruptions in access due to' maintenance and repair of
accessible features are not prohibited.

Where a public entity must provide an accessible route, the route must remain accessible and not
blocked by obstacles such as furniture, filing cabinets, or potted plants. An isolated instance of
placement of an object on an accessible route, however, would not be a violation, if the object is
promptly removed, Similarly, accessible doors must be unlocked when the public entity is open for
business.

Mechanical failures in equipment such as elevators Dr automatic doors will occur from time to'
time. The obligation to ensure that facilities are readily accessible to' and usable by individuals with
disabilities would be violated, if repairs are not made promptly or if improper Dr inadequate mainte-
nance causes repeated and persistent failures.

ILLUSTRATION 1: It would be a violation for a building manager of a three-story building
to turn off the only passenger elevator in order to save energy during the hours when the
building is open.

ILLUSTRATION 2: A public high SChODIhas a lift to provide access for perSDns with mobil-
ity impairments to' an auditorium stage. The lift is not working. If the lift normally is func-
tional and reasonable steps have been taken to repair the lift, then the SChDDIhas not violated
its obligations to' maintain accessible features. On the other hand, if the lift frequently does
not work and reasonable steps have not been taken to' maintain the lift, then the SChODIhas
violated the maintenance of accessible features requirement.
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ILLUSTRATION 3: Because of lack of space, a city office manager places tables and file
cabinets in the hallways, which interferes with the usability of the hallway by individuals who
use wheelchairs. By rendering a previously accessible hallway inaccessible, the city has vio-
lated the maintenance requirement, if that hallway is part of a required accessible route.

11-3.11000 Retaliation or coercion. Individuals who exercise their rights under the ADA, or assist
others in exercising their rights, are protected from retaliation. The prohibition against retaliation or
coercion applies broadly to any individual or entity that seeks to prevent an individual from
exercising his or her rights or to retaliate against him or her for having exercised those rights. Any
form of retaliation or coercion, including threats, intimidation, or interference, is prohibited if it
interferes with the exercise of rights under the Act.

ILLUSTRATION 1: A, a private individual, harasses X, an individual with cerebral palsy, in
an effort to prevent X from attending a concert in a State park. A has violated the ADA.

ILLUSTRATION 2: A State tax official delays a tax refund for M, because M testified in a
title II grievance proceeding involving the inaccessibility of the tax information office. The
State has illegally retaliated against M in violation of title II.

11-3.12000 Smoking. A public entity may prohibit smoking; or may impose restrictions on smoking,
in its facilities.
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11-4.0000 EMPLOYMENT '.

Regulatory references: 28 CFR 35.140.

11-4.1000 General. Beginning January 26, 1992, title II 'prohibits all public entities, regardless of
size of workforce, from discriminating in theiremploymentpractices against qualified individuals
with disabilities.

11..;4.2000Relationship among titl¢ II and other Federal laws that prohibit employment
discrimination by public entitieson the basis of disability. In addition to title II's employment
coverage; title I of the ADA and section 504 of the Rehabilitation Act of 1973 prohibit employment
discrimination against qualified individuals-with disabilities by certain public entities.

Title I of the ADA, which is primarily enforced by the Equal Employment Opportunity Commis-
sion (EEOC), prohibits job discrimination -

1) Effective July 26, 1992, by State and local employers with 25 or more employees; and

2) Effective July 26, 1994, by State and local employers with 15 or more employees.

Section 504 of the Rehabilitation Act prohibits discrimination in employment in programs or
activities that receive Federal financial assistance, including federally funded State or local programs
or activities. Each Federal agency that extends financial assistance is responsible for enforcement of
section 504 in the programs it funds.

What standards are used to determine compliance under title II? For those public entities that are
subject to title I of the ADA, title II adopts the standards of title 1. In all other cases, the section 504
standards for employment apply. On October 29, 1992, legislation reauthorizing the Rehabilitation
Act of 1973 was signed by the President. The law amended section 504 to conform its provisions
barring employment discrimination to those applied under title I of the ADA. Thus, employment
standards under section 504 are now identical to those under title 1.

11-4.3000 Basic employment requirements. The following sections set forth examples of the
basic title II employment requirements. Additional information on employment issues is available
in "A Technical Assistance Manual on the Employment Provisions (Title I) of the Americans with
Disabilities Act," issued by the EEOC. (For information about obtaining this document or other
information about title I, contact the EEOC at 800-669-3362 (voice) or 800-800-3302 (TDD)).

11-4.3100 Nondiscriminatory practices and policies. As of January 26, 1992, all public entities
must ensure that their employment practices and policies do not discriminate on the basis of
disability against qualified individuals with disabilities in every aspect of employment, including
recruitment, hiring, promotion, demotion, layoff and return from layoff, compensation, job
assignments, job classifications, paid or unpaid leave, fringe benefits, training, and employer-
sponsored activities, including recreational or social programs.
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11-4.3200 Reasonable accommodation. All public entities must make "reasonable
accommodation" to the known physical or mental limitations of otherwise qualified applicants or
employees with disabilities, unless the public entity can show that the accommodation would impose
an "undue hardship" on the operation of its program.

"Reasonable accommodation" means any change or adjustment to a job or work environment that
permits a qualified applicant or employee with a disability to participate in the job application
process, to perform the essential functions of a job, or to enjoy benefits and privileges of employ-
ment equal to those enjoyed by employees without disabilities. Examples include-

1) Acquiring or modifying equipment or devices;

2) Job restructuring;

3) Part-time or modified work schedules;

4) Providing readers or interpreters;

5) Making the workplace accessible to and usable by individuals with disabilities.

However, any particular change or adjustment would not be required if, under the circum-
stances involved, it would result in an undue hardship.

"Undue hardship" means significant difficulty or expense relative to the operation of a public
entity's program. Where a particular accommodation would result in an undue hardship, the public
entity must determine if another accommodation is available that would not result in an undue hardship.

11-4.3300 Nondiscrimination in selection criteria and the administration of tests. Public
entities may not use employment selection criteria that have the effect of subjecting individuals with
disabilities to discrimination. In addition, public entities are required to ensure that, where
necessary to avoid discrimination, employment tests are modified so that the test results reflect job
skills or aptitude or whatever the test purports to measure, rather than the applicant's or employee's
hearing, visual, speaking, or manual skills (unless the test is designed to measure hearing, visual,
speaking, or manual skills).

11-4.3400 Preemployment medical examinations and medical inquiries. During the hiring
process, public entities may ask about an applicant's ability to perform job-related functions but may
not ask whether an applicant is disabled or about the nature or severity of an applicant's disability.

Public entities may not conduct preemployment medical examinations, but they may condition a job
offer on the results of a medical examination conducted prior to an individual's entrance on duty if-

1) All entering employees in the same job category, regardless of disability, are required to
take the same medical examination, and
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2) The results of the medical examination are not used to impermissibly discriminate on the
basis of disability.

The results of a medical entrance examination must be kept confidential and maintained in
separate medical files.
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11-5.0000 PROGRAM ACCESSIBILITY

Regulatory references: 28 CFR 35.149-35.150.

11-5.1000 General. A public entity may not deny the benefits of its programs, activities, and
services to individuals with disabilities because its facilities are inaccessible. A public entity's
services, programs, or activities, when viewed in their entirety, must be readily accessible to and
usable by individuals with disabilities. This standard, known as "program accessibility," applies to
all existing facilities of a public entity. Public entities, however, are not necessarily required to
make each of their existing facilities accessible.

ILLUSTRATION 1: When a city holds a public meeting in an existing building, it must
provide ready access to, and use of, the meeting facilities to individuals with disabilities. The
city is not required to make all areas in the building accessible, as long as the meeting room is
accessible. Accessible telephones and bathrooms should also be provided where these services
are available for use of meeting attendees.

ILLUSTRATION 2: D, a defendant in a civil suit, has a respiratory condition that prevents
her from climbing steps. Civil suits are routinely heard in a courtroom on the second floor of
the courthouse. The courthouse has no elevator or other means of access to the second floor.
The public entity must relocate the proceedings to an accessible ground floor courtroom or
take alternative steps, including moving the proceedings to another building, in order to allow
D to participate in the civil suit.

ILLUSTRATION 3: A State provides ten rest areas approximately 50 miles apart along an
interstate highway. Program accessibility requires that an accessible toilet room for each sex
with at least one accessible stall, or a unisex bathroom, be provided at each rest area.

Is a public entity relieved of its obligation to make its programs accessible if no individual with a
disability is known to live in a particular area? No. The absence of individuals with disabilities
living in an area cannot be used as the test of whether programs and activities must be accessible.

ILLUSTRATION: A rural school district has only one elementary school and it is located in a
one-room schoolhouse accessible only by steps. The school board asserts that there are no
students in the district who use wheelchairs. Students, however, who currently do not have a
disability may become individuals with disabilities through, for example, accidents or disease.
In addition, persons other than students, such as parents and other school visitors, may be
qualified individuals with disabilities who are entitled to participate in school programs.
Consequently, the apparent lack of students with disabilities in a school district's service area
does not excuse the school district from taking whatever appropriate steps are necessary to
ensure that its programs, services, and activities are accessible to qualified individuals with
disabilities.

Can back doors and freight elevators be used to satisfy the program accessibility requirement?
Yes, but only as a last resort and only if such an arrangement provides accessibility comparable to
that provided to persons without disabilities, who generally use front doors and passenger elevators.
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11-5.2000 Methods for providing program aceessfbtlity.Public entities may achieve program
accessibility by a number of methods. In many situations, providing access to facilities through
structural methods, such as alteration of existing facilities and acquisition or construction of
additional facilities, may be the most efficient method of providing program accessibility. The
public entity may, however, pursue alternatives to structural changes in order 'to achieve program
accessibility. Nonstructural methods include acquisition or redesign of equipment, assignment of
aides to beneficiaries, and provision of services at alternate accessible sites.

ILLUSTRATION 1: The office building housing a public welfare agency may only be en-
tered by climbing a flight of stairs. If an individual with a mobility impairment seeks infor-
mation about welfare benefits, the agency can provide the information in an accessible ground
floor location or in another accessible building.

ILLUSTRATION 2: A public library's open stacks are located on upper floors having no
elevator. As an alternative to installing a lift or elevator, library staff may retrieve books for
patrons who use wheelchairs. The aides must be available during the operating hours of the
library.

ILLUSTRATION 3: A public university that conducts a French course in an inaccessible
building may relocate the course to a building that is readily accessible.

When choosing a method of providing program access, a public entity must give priority to the
one that results in the most integrated setting appropriate to encourage interaction among all users,
including individuals with disabilities.

ILLUSTRATION: A rural, one-room library has an entrance with several steps. The library
can make its services accessible in several ways. It may construct a simple wooden ramp
quickly and at relatively low cost. Alternatively, individuals with mobility impairments may
be provided access to the library's services through a bookmobile, by special messenger
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service, through use of clerical aides, or by any other method that makes the resources of the
library "readily accessible." Priority should be given, however, to constructing a ramp be-
cause that is the method that offers library services to individuals with disabilities and others
in the same setting.

Is carrying an individual with a disability considered an acceptable method of achieving program
access? Generally, it is not. Carrying persons with mobility impairments to provide program
accessibility is permitted in only two cases. First, when program accessibility in existing facilities
can be achieved only through structural alterations (that is, physical changes to the facilities), carry-
ing may serve as a temporary expedient until construction is completed. Second, carrying is permit-
ted in manifestly exceptional cases if (a) carriers are formally instructed on the safest and least
humiliating means of carrying and (b) the service is provided in a reliable manner. Carrying is
contrary to the goal of providing accessible programs, which is to foster independence.

How is "program accessibility" under title II different than "readily achievable barrier removal"
under title III? Unlike private entities under title III, public entities are not required to remove
barriers from each facility, even if removal is readily achievable. A public entity must make its
"programs" accessible. Physical changes to a building are required only when there is no other
feasible way to make the program accessible.

In contrast, barriers must be removed from places of public accommodation under title III where
such removal is "readily achievable," without regard to whether the public accommodation's ser-
vices can be made accessible through other methods.

ll-S.3000 Curb ramps. Public entities that have responsibility or authority over streets, roads, or
walkways must prepare a schedule for providing curb ramps where pedestrian walkways cross curbs.
Public entities must give priority to walkways serving State and local government offices and
facilities, transportation, places of public accommodation, and employees, followed by walkways
serving other areas. This schedule must be included as part of a transition plan (see II-8.3000).

To promote both efficiency and accessibility, public entities may choose to construct curb ramps
at every point where a pedestrian walkway intersects a curb. However, public entities are not
necessarily required to construct a curb ramp at every such intersection.

Alternative routes to buildings that make use of existing curb cuts may be acceptable under the
concept of program accessibility in the limited circumstances where individuals with disabilities
need only travel a marginally longer route. In addition, the fundamental alteration and undue
burdens limitations may limit the number of curb ramps required. .

To achieve or maintain program accessibility, it may be appropriate to establish an ongoing
procedure for installing curb ramps upon request in areas frequented by individuals with disabilities
as residents, employees, or visitors.

What are walkways? Pedestrian walkways include locations where access is required for use of
public transportation, such as bus stops that are not located at intersections or crosswalks.
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11-5.4000Existing parking lots or garages. A public entity should provide an adequate number of
accessible parking spaces in existing parking lots or garages over which it has jurisdiction.

11-5.5000Historic preservation programs. Special program accessibility requirements and
limitations apply to historic preservation programs. Historic preservation programs are programs
conducted by a public entity that have preservation of historic properties as a primary purpose. An
historic property is a property that is listed or eligible for listing in the National Register of Historic
Places or a property designated as historic under State or local law.

In achieving program accessibility in historic preservation programs, a public entity must give
priority to methods that provide physical access to individuals with disabilities. Physical access is
particularly important in an historic preservation program, because a primary benefit of the program
is uniquely the experience of the historic property itself.

Are there any special limitations on measures required to achieve program accessibility in
historic preservation programs in addition to the general fundamental alteration / undue financial
and administrative burdens limitations? Yes, a public entity is not required to take any action that
would threaten or destroy the historic significance of an historic property. In cases where physical
access cannot be provided because of either this special limitation, or because an undue financial
burden or fundamental alteration would result, alternative measures to achieve program accessibility
must be undertaken.

ILLUSTRATION: Installing an elevator in an historic house museum to provide access to the
second floor bedrooms would destroy architectural features of historic significance on the first
floor. Providing an audio-visual display of the contents of the upstairs rooms in an accessible
location on the first floor would be an alternative way of achieving program accessibility.

Does the special limitation apply to programs that are not historic preservation programs, but
just happen to be located in historic properties? No. In these cases, nonstructural methods of
providing program accessibility, such as relocating all or part of a program or making home visits,
are available to ensure accessibility, and no special limitation protecting the historic structure is
provided.

11-5.6000Time periods for achieving program accessibility. Public entities must achieve
program accessibility by January 26, 1992. If structural changes are needed to achieve program
accessibility, they must be made as expeditiously as possible, but in no event later than January 26,
1995. This three-year time period is not a grace period; all changes must be accomplished as
expeditiously as possible. A public entity that employs 50 or more persons must develop a
transition plan by July 26, 1992, setting forth the steps necessary to complete such changes. For
guidance on transition plan requirements, see 11-8.3000.
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11-6.0000 NEW CONSTRUCTION AND ALTERATIONS

Regulatory references: 28 CFR 35.151.

11-6.1000 General. All facilities designed, constructed, or altered by, on behalf of, or for the use of
a public entity must be readily accessible and usable by individuals with disabilities, if the
construction or alteration is begun after January 26, 1992.

What is "readily accessible and usable?" This means that the facility must be designed, con-
structed, or altered in strict compliance with a design standard. The regulation gives a choice of two
standards that may be used (see II-6.2000).

11-6.2000 Choice of design standard: UFAS or ADAAG

11-6.2100 General. Public entities may choose from two design standards for new construction and
alterations. They can choose either the Uniform Federal Accessibility Standards (UPAS) or the
Americans with Disabilities Act Accessibility Guidelines for Buildings and Facilities (ADAAG),
which is the standard that must be used for public accommodations and commercial facilities under
title III of the ADA. If ADAAG is chosen, however, public entities are not entitled to the elevator
exemption (which permits certain buildings under three stories or under 3,000 square feet per floor
to be constructed without an elevator).

Many public entities that are recipients of Federal funds are already subject to UFAS, which is
the accessibility standard referenced in most section 504 regulations.

On December 21, 1992, the Access Board published proposed title II accessibility guidelines that
will generally adopt ADAAG for State and local government facilities. The proposed guidelines
also set specific requirements for judicial, legislative, and regulatory facilities; detention and correc-
tional facilities; accessible residential housing; and public rights-of-way. The proposed guidelines
are subject to a 90-day comment period. It is anticipated that the Department of Justice will amend
its title II rule to eliminate the choice between ADAAG and UP AS and, instead, mandate that public
entities follow the amended ADAAG.

Which standard is stricter, UFAS or ADAA G? The many differences between the standards are
highlighted below. In some areas, UFAS may appear to be more stringent. In other areas ADAAG
may appear to be more stringent. Because of the many differences, one standard is not stricter than
the other.

Can a public entity follow ADAA G on one floor of a new building and then follow UFAS on the
next floor? No. Each facility or project must follow one standard completely.

Can a public entity follow UFAS for one alteration project and then follow ADAA Gfor another
alteration project in the same building? No. All alterations in the same building must be done in
accordance with the same standard.
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11-6.3000 Major differences betweenADAAG and UFAS. Set forth below is a summary of some
of the major differences between ADAAG and UFAS.

11-6.3100 General principles

1) Work areas

ADAAG: Requires that areas used only by employees as work areas be designed
and constructed so that individuals with disabilities can approach, enter, and exit the
areas. There is, then, only a limited application of the standards to work areas
(§4.1.1 (3)).

UFAS: Contains no special limited requirement for work areas.: The UFAS
standards apply (as provided in the Architectural Barriers Act) in all areas frequented
by the public or which "may result in employment ... of physically handicapped
persons" (§1).

2) Equivalent facilitation

ADAAG: Departures from particular standards are permitted where alternatives
will provide substantially equivalent or greater access (§2.2).

UF AS: UF AS itself does not contain a statement concerning equivalent facilita-
tion. However, section 504 regulations, as well as the Department's title II regulation
(28 CFR 35.151 (c)), state that departures are permitted where it is "clearly evident
that equivalent access" is provided.

3) Exemption from application of standards in new construction

ADAAG: Contains a structural impracticability exception for new construction:
full compliance with the new construction standards is not required in the rare case
where the terrain prevents compliance (§4.1.1(5)(a)).

UP AS: Does not contain a structural impracticability exception (or any other
exception) for new construction.

4) Exemption from application of standards in alterations

ADAAG: For alterations, application of standards is not required where it would
be "technically infeasible" (i.e., where application of the standards would involve
removal of a load-bearing structural member or where existing physical or site
restraints prevent compliance). Cost is not a factor (§4.1.6(1)(j)).

UF AS: Application of standards is not required for alterations where "structurally
impracticable," i.e., where removal of a load-bearing structural member is involved
or where the result would be an increased cost of 50 percent or more of the value of
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the element involved (§§4.1.6(3); 3.5 ("structural impractibility")). Cost is a factor.
(Note that the similar term, "structural impracticability," is used in ADAAG (see item
#3 above), but in ADAAG it is used in relation to new construction. In UF AS, it is
used in relation to alterations, and it has a different meaning.)

5) Alterations triggering additional requirements

ADAAG: Alterations to primary function areas (where major activities take place)
trigger a "path of travel" requirement, that is, a requirement to make the path of
travel from the entrance to the altered area - and telephones, restrooms, and drink-
ing fountains serving the altered area - accessible (§4.1.6(2)). But, under the
Department of Justice title III rule, a public entity is not required to spend more than
20% of the cost of the original alteration on making the path of travel accessible,
even ifthis cost limitation results in less than full accessibility (28 CFR 36.403(f)).

UF AS: If a building undergoes a "substantial alteration" (where the total cost of
all alterations in a 12-month period amounts to 50% or more of the value of the
building), the public entity must provide an accessible route from public transporta-
tion, parking, streets, and sidewalks to all accessible parts of the building; an acces-
sible entrance; and accessible restrooms (§4.1.6(3)).

6) Additions

ADAAG: Each addition to an existing building is regarded as an alteration subject
to the ADAAG alterations requirements (including triggering of path of travel obliga-
tions, if applicable). If the addition does not have an accessible entrance, the path of
travel obligation may require an accessible route from the addition through the
existing building, including its entrance and exterior approaches, subject to the 20%
disproportionality limitation. Moreover, to the extent that a space or element is
newly constructed as part of an addition, it is also regarded as new construction and
must comply with the applicable new construction provisions of ADAAG (§4.1.5).

UF AS: Has specific requirements for additions, including requirements for en-
trances, routes, restrooms, and common areas. An accessible route from the addition
through the existing building, including its entrance, is required if the addition does
not have an accessible entrance (§4.1.5).

ll-6.3200 Elements. The following requirements apply in new construction, unless otherwise
indicated.

1) Van parking

ADAAG: One in every eight accessible spaces must be wide enough and high
enough for a van lift to be deployed. The space must be marked as "van accessible"
with a supplementary sign. Alternatively, "universal parking" is permitted, in which
all spaces can accommodate van widths (§4.1.2(5)(b)).
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UFAS:·Van parking is notrequired, Universal parking is not addressed.

2) Valet parking

ADAAG: Facilities with valet parking musthave an accessible passenger loading
zone on an accessible route to the exterior of the facility (§4.1.2(5)( ej).

UFAS: Norequirements for valet parking.
3) Signs

ADAAG:

. • Signs designating permanent rooms and spaces (men's and women's rooms;
room numbers.exit signs) must have raised and Brailled letters; must comply with
finish and contrast standards; and must be mounted at a certain height and location
(§4.1.3(16)(a)).

• Signs that provide direction to or .information about functional spaces of a
building (e.g. "cafeteria this way;" "copy room") need not comply with requirements
for raised and Brailled letters, but they must comply with requirements for character
proportion, finish, and contrast. If suspended or projected overhead, they must also
comply with character height requirements (§4.1.3(16)(b )).

• Building directories and other signs providing temporary information (such as
current occupant's name) do not have to comply with any ADAAG requirements
(§4.1.3(16)).

• Has requirements not only for the standard international symbol of accessibility,
but also for symbols of accessibility identifying volume control telephones, text
telephones, and assistive listening systems (§§4.1.2(7); 4.30.7).

UFAS:

• Signs designating permanent rooms and spaces must be raised (Braille is not
required) and must be mounted at a certain height and location (§4.1.2(15)).

• All other signs (including temporary signs) must comply with requirements for
letter proportion and color contrast, but not with requirements for raised letters or
mounting height (§4.1.2(l5)).

• Requires only the standard international symbol of accessibility (§4.30.5).

4) Entrances

ADAAG: At least 50 percent of all public entrances must be accessible with
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certain qualifications. In addition, there must be accessible entrances to enclosed
parking, pedestrian tunnels, and elevated walkways (§4.1.3(8)).

UFAS: At least one principal entrance at each grade floor level must be accessible.
In addition, there must be an accessible entrance to transportation facilities, passenger
loading zones, accessible parking, taxis, streets, sidewalks, and interior accessible
areas, if the building has entrances that normally serve those functions (§4.1.2(8)) .
(This latter requirement could result in all entrances having to be accessible in many
cases.)

5) Areas of rescue assistance or places of refuge

ADAAG: Areas of rescue assistance (safe areas in which to await help in an
emergency) are generally required on each floor, other than the ground floor, of a
multistory building. An accessible egress route or an area of rescue assistance is
required for each exit required by the local fire code. Specific requirements are
provided for such features as location, size, stairway width, and two-way communi-
cations. Areas of rescue assistance are not required in buildings with supervised
automatic sprinkler systems, nor are they required in alterations (§4.1.3(9)).

UFAS: Accessible routes must serve as a means of egress or connect to an acces-
sible "place of refuge." No specific requirements for places of refuge are included.
Rather, UFAS refers to local administrative authority for specific provisions on
location, size, etc. UF AS requires more than one means of accessible egress when
more than one exit is required (§4.3.1O).

6) Water fountains

ADAAG: Where there is more than one fountain on a floor, 50% must be acces-
sible to persons using wheelchairs. If there is only one drinking fountain on a floor,
it must be accessible both to individuals who use wheelchairs and to individuals who
have trouble bending or stooping (for example, a "hi-lo fountain" or fountain and
water cooler may be used) (§4.1.3(1O)).

UFAS: Approximately 50% on each floor must be accessible. If there is only one
fountain on a floor, it must be accessible to individuals who use wheelchairs (§4.1.3(9)).

7) Storage and shelves

ADAAG: One of each type of fixed storage facility must be accessible. Self-
service shelves and displays must be on an accessible route but need not comply with
reach-range requirements (§4.1.3(12)).

UFAS: Has the same requirements as ADAAG for fixed storage, but does not
contain the reach requirement exemption for self-service shelves and displays
(§4.1.2(11)).
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8) Volume controls

ADAAG: All accessible public phones must be equipped with volume controls. In
addition, 25%, but never less than one, of all other public phones must have volume
controls (§4.1.3(l7)(b)).

UFAS: At least one accessible telephone must have a volume control
(§4.1.2(l6)(b )).

9) Telecommunication Devices for the Deaf (I'DD 's)

ADAAG: One TDD (also known as a "text telephone") must be provided inside
any building that has at least one interior pay phone and four or more public pay
telephones, counting both interior and exterior phones. In addition, one TDD or text
telephone (per facility) must be provided whenever there is an interior public pay
phone in a stadium or arena; convention center; hotel with a convention center;
covered shopping mall; or hospital emergency, recovery, or waiting room
(§4.1.3(17)(c)).

UFAS: No requirement for TDD's.

10) Assembly areas

ADAAG:

• Wheelchair seating: Requirements triggered in any assembly area with fixed
seating that seats four or more people. The number of wheelchair locations required
depends upon the size of the assembly area. When the area has over 300 seats, there
are requirements for dispersal of wheelchair seating. ADAAG also contains require-
ments for aisle seats without armrests (or with removable armrests) and fixed seating
for companions located adjacent to each wheelchair seating area (§4.1.3(l9)(a)).

• Assistive listening systems: Certain fixed seating assembly areas that accommo-
date 50 or more people or have audio-amplification systems must have permanently
installed assistive listening systems. Other assembly areas must have permanent
systems or an adequate number of electrical outlets or other wiring to support a
portable system. A special sign indicating the availability of the system is required.
The minimum number of receivers must be equal to four percent of the total number
of seats, but never less than two (§4.1.3(19)(b )).

UFAS:

• Wheelchair seating: No requirements for wheelchair seating are triggered,
unless the assembly area has 50 or more seats. Seating must be dispersed and provide
comparable lines of sight (§4.1.2(18)(a)).

31



• Assistive listening systems: Assembly areas with audio-amplification systems
must have a listening system that serves a reasonable number of people, but at least
two. If it has no amplification system or is used primarily as meeting or conference
room, it must have a permanent or portable system. No special signs are required
(§4.1.2(18)(b )).

11) Automated teller machines (ATM's)

ADAAG: Where ATM's are provided, each must be accessible, except that only
one need comply when two or more ATM's are at the same location. Accessible
machines must have, among other features, accessible controls and instructions and
other information accessible to persons with sight impairments (§4.1.3(20)).

UFAS: No requirements for ATM's.

12) Bathrooms

ADAAG: Every public and common use bathroom must be accessible. Generally
only one stall must be accessible (standard five-by-five feet). When there are six or
more stalls, there must be one accessible stall and one stall that is three feet wide
(§§4.1.3(11); 4.22.4).

UFAS: Same general requirements but no requirement for an additional three-
foot-wide stall (§§4.1.2(1O); 4.22.4).

13) Detectable warnings

ADAAG: Required on curb ramps, hazardous vehicular areas, and reflecting
pools, but not on doors to hazardous areas. The warnings must be truncated domes
(§4.29).

UFAS: "Tactile warnings" (uses different terminology) required only on doors to
hazardous areas. Must be a textured surface on the door handle or hardware (§4.29).

14) Carpet and carpet tile

ADAAG: Same standards for carpet and carpet tile: maximum pile height of 112"
(§4.5.3).

UFAS: Carpet must have maximum pile height of 112". Carpet tile must have
maximum combined thickness of pile, cushion, and backing height of 112" (§4.5.3).

15) Curb ramps

ADAAG: Curb ramps must have detectable warnings (which must be raised
truncated domes) (§4.7.7).
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, UFAS: No requirementfondetectable warnings on curb: ramps.
. '. .

16) Elevator hoistway floor designations.and car controls

ADAA(};,Must ha~e raised arid Brai1l~d characte~s{§§4.1o.;5; 4.10..12).

"UF AS: Must have raised characters; no requirement for Braille (§§4.1 0..5;'
4.10..12)."

17) 'Visual alarms
_ "r-:

,ADAAG: -Contains detailsabout features required on visual alarms for individuals
with hearing impairments, including type oflamp, color, intensity, and location.
Flash rate must be at a minimum of 1Hz and maximum of 3Hz (§4.28.3).

UFAS: Containsmuch less detail: Allows faster flash rate of up to 5Hz (§4.28.3).

18) Elevators and platform lifts in new construction and alterations

ADAAG: The elevator exemption for two-story places of public accommodation
or commercial facilities does not apply to buildings and facilities subject to title II.
Therefore, elevators are required in all new multilevel buildings or facilities, but
vertical access to elevator pits, elevator penthouses, mechanical rooms, and piping or
equipment catwalks is not required. Platform lifts may be used instead of elevators
under certain conditions in new construction and may always be used in alterations
(§4.1.3(5)). Individuals must be able to enter unassisted, operate, and exit the lift
without assistance (4.11.3).

UF AS: Has same general requirement for elevators and exceptions similar to those
in ADAAG. Platform lifts may be substituted for elevators in new construction or
alterations "if no other alternative is feasible" (§4.1.2(5)). Lifts must facilitate
unassisted entry and exit (but not "operation" of the lift as in ADAAG) (§4.11.3).

II-6.3300 Types of facilities

1) Historic buildings

ADAAG: Contains procedures for buildings eligible for listing in the National
Register of Historic Places under the National Historic Preservation Act and for
historic buildings designated under State or local law (§4.1.7).

UF AS: Contains requirements for buildings eligible for listing in the National
Register of Historic Places under the National Historic Preservation Act that are also
subject to the Architectural Barriers Act. ,UFAS does not contain provisions appli-
cable to buildings and facilities that are designated as "historic" under State or local
law. (Under title II, the UF AS provisions may be applied to any building that is
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eligible for listing on the National Register of Historic Places, regardless of whether
it is also subject to the Architectural Barriers Act.) (§4.1.7).

2) Residential facilities/transient lodging

ADAAG:

• Hotels, motels, dormitories, and other similar establishments: Four percent of
the first 100 rooms and approximately two percent of rooms in excess of 100 must be
accessible to both persons with hearing impairments (i.e., contain visual alarms,
visual notification devices, volume-control telephones, and an accessible electrical
outlet for a text telephone) and to persons with mobility impairments. Moreover, a
similar percentage of additional rooms must be accessible to persons with hearing
impairments. In addition, where there are more than 50 rooms, approximately one
percent of rooms must be accessible rooms with a special roll-in/transfer shower.
There are special provisions for alterations (§§9.1-9.4).

• Homeless shelters, halfway houses, and similar social service establishments:
Homeless shelters and other social service entities must provide the same percentage
of accessible sleeping accommodations as-above. At least one type of amenity in
each common area must be accessible. Alterations are subject to less stringent
standards (§9.5).

UF AS: Contains requirements for residential occupancies with technical require-
ments for "dwelling units." No requirements for sleeping rooms for individuals with
hearing impairments. No requirements for roll-in showers as in ADAAG. No stan-
dards for alterations (§§4.1.4(11); 4.34).

3) Restaurants

ADAAG: In restaurants, generally all dining areas and five percent of fixed tables
(but not less than one) must be accessible. While raised or sunken dining areas must
be accessible, inaccessible mezzanines are permitted under certain conditions. Con-
tains requirements for counters and bars, access aisles, food service lines, tableware
and condiment areas, raised speaker's platforms, and vending machine areas (but not
controls). Contains some less stringent requirements for alterations (§5).

UPAS: Less detailed requirements. Does not address counters and bars. Raised
platforms are allowed if same service and decor are provided. Vending machines and
controls are covered. No special, less stringent requirements for alterations (§5).

4) Medical or health care facilities

ADAAG: In medical care facilities, all public and common use areas must be
accessible. In general purpose hospitals and in psychiatric and detoxification facili-
ties, 10 percent of patient bedrooms and toilets must be accessible. The required
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percentage is 100 percent for special facilities treating conditions that affect mobility,
and 50 percent for long-term care facilities and nursing homes. Uses terms clarified
by the Department of Health and Human Services to describe types of facilities.
Some descriptive information was added. Contains special, less stringent require-
ments for alterations (§6).

UFAS: Uses different terms to describe types of facilities. Required clearances in
rooms exceed ADAAG requirements. No special, less stringent requirements for
alterations (§6).

~) Mercantile

ADAAG:

Counters:

• At least one of each type of sales or service counter where a cash register is
located must be accessible. Accessible counters must be dispersed throughout the
facility. Auxiliary counters are permissible in alterations (§7.2(l)).

• At counters without cash registers, such as bank teller windows and ticketing
counters, three alternatives are possible: (l) a portion of the counter may be lowered,
(2) an auxiliary counter may be provided, or (3) equivalent facilitation may be pro-
vided by installing a folding shelf on the front of a counter to provide a work surface
for a person using a wheelchair (§7.2(2)).

Check-out aisles:

• At least one of each design of check-out aisle must be accessible, and, in many
cases, additional check-out aisles are required to be accessible (i.e., from 20 to 40
percent) depending on the number of check-out aisles and the size of the facility.
There are less stringent standards for alterations (§7.3).

UFAS:

Much less detail. At service counters, must provide an accessible portion of the
counter or a nearby accessible counter. At least one check-out aisle must be acces-
sible (§7).

6) Jails and prisons

ADAAG: No scoping requirements indicating how many cells need to be accessible.

UFAS: Five percent of residential units in jails, prisons, reformatories, and other
detention or correctional facilities must be accessible (§4.1.4(9)(c)).
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11-6.4000 Leased buildings. Public entities are encouraged, but not required, to lease accessible
space. The availability of accessible private commercial space will steadily increase over time as the
title III requirements for new construction and alterations take effect. Although a public entity is not
required to lease accessible space, once it occupies a facility, it must provide access to all of the
programs conducted in that space (see II-5.0000). Thus, the more accessible the space is to begin
with, the easier and less costly it will be later on to make programs available to individuals with
disabilities and to provide reasonable accommodations for employees who may need them.

11-6.5000 Alterations to historic properties. Alterations to historic properties must comply with
the specific provisions governing historic properties in ADAAG or UFAS, to the maximum extent
feasible. Under those provisions, alterations should be done in full compliance with the alterations
standards for other types of buildings. However, if following the usual standards would threaten or
destroy the historic significance of a feature of the building, alternative standards may be used. The
decision to use alternative standards for that feature must be made in consultation with the
appropriate historic advisory board designated in ADAAG or UFAS, and interested persons should
be invited to participate in the decisionmaking process.

What are "historic properties?" These are properties listed or eligible for listing in the National
Register of Historic Places, or properties designated as historic under State or local law.

What are the alternative requirements? The alternative requirements for historic buildings or
facilities provide a minimal level of access. For example-

1) An accessible route is only required from one site access point (such as the parking lot).

2) A ramp may be steeper than is ordinarily permitted.

3) The accessible entrance does not need to be the one used by the general public.

4) Only one accessible toilet is required and it may be unisex.

5) Accessible routes are only required on the level of the accessible entrance.

But what if complying with even these minimal alternative requirements will threaten or destroy
the historic significance? In such a case, which is rare, the public entity need not make the structural
changes required by UF AS or ADAAG. But, if structural modifications that comply with UF AS or
ADAAG cannot be undertaken, the Department's regulation requires that "program accessibility" be
provided.

ILLUSTRATION: A town owns a one-story historic house and decides to make certain
alterations in it so that the house can be used as a museum. The town architect concludes that
most of the normal standards for alterations can be applied during the renovation process
without threatening or destroying historic features. There appears, however, to be a problem
if one of the interior doors is widened, because historic decorative features on the door might
be destroyed. The town architect consults the standards and determines that the appropriate
historic body with jurisdiction over the particular historic home is the State Historic Preserva-
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tion Officer. The architect then sets up a meeting with that officer, to which the local disabil-
ity group and the designated title II coordinator are invited.

At the meeting the participants agree with the town architect's conclusion that the normal
alterations standards cannot be applied to the interior door. They then review the special
alternative requirements, which require an accessible route throughout the level of the acces-
sible entrance. The meeting participants determine that application of the alternative minimal
requirements is likewise not possible.

In this situation, the town is not required to widen the interior door. Instead, the town pro-
vides access to the program offered in that room by making available a video presentation of
the items within the inaccessible room. The video cart be viewed in a nearby accessible room
in the museum.

11-6.6000 Curb ramps. When streets, roads, or highways are newly built or altered, they must
have ramps or sloped areas wherever there are curbs or other barriers to entry from a sidewalk or
path. Likewise, when new sidewalks or paths are built or are altered, they must contain curb ramps
or sloped areas wherever they intersect with streets, roads, or highways.
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11-7.0000 COMMUNICATIONS

Regulatory references: 28 CFR 35.160-35.164.

11-7.1000 Equally effective communication. A public entity must ensure that its communications
with individuals with disabilities are as effective as communications with others. This obligation,
however, does not require a public entity to take any action that it can demonstrate would result in a
fundamental alteration in the nature of its services, programs, or activities, or in undue financial and
administrative burdens.

In order to provide equal access, a public accommodation is required to make available appropri-
ate auxiliary aids and services where necessary to ensure effective communication.

What are auxiliary aids and services? Auxiliary aids and services include a wide range of ser-
vices and devices that promote effective communication.

Examples of auxiliary aids and services for individuals who are deaf or hard of hearing include
qualified interpreters, notetakers, computer-aided transcription services, written materials, telephone
handset amplifiers, assistive listening systems, telephones compatible with hearing aids, closed
caption decoders, open and closed captioning, telecommunications devices for deaf persons
(TDD's), videotext displays, and exchange of written notes.

Examples for individuals with vision impairments include qualified readers, taped texts, audio
recordings, Brailled materials, large print materials, and assistance in locating items.

Examples for individuals with speech impairments include TDD's, computer terminals, speech
synthesizers, and communication boards.

The type of auxiliary aid or service necessary to ensure effective communication will vary in
accordance with the length and complexity of the communication involved.

ILLUSTRATION 1: Some individuals who have difficulty communicating because ofa
speech impairment can be understood if individuals dealing with them merely listen carefully
and take the extra time that is necessary.

ILLUSTRATION 2: For individuals with vision impairments, employees can provide oral
directions or read written instructions. In many simple transactions, such as paying bills or
filing applications, communications provided through such simple methods will be as effective
as the communications provided to other individuals in similar transactions.

Many transactions with public entities, however, involve more complex or extensive communica-
tions than can be provided through such simple methods. Sign language or oral interpreters, for
example, may be required when the information being communicated in a transaction with a deaf
individual is complex, or is exchanged for a lengthy period of time. Factors to be considered in
determining whether an interpreter is required include the context in which the communication is
taking place, the number of people involved, and the importance of the communication.
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ILLUSTRATION 1: A municipal hospital emergency room must-be able to communicate
with patients about symptoms and patients must be able to understand information provided
about their conditions and treatment. In this situation, an interpreter is likely to be necessary
for communications with individuals who are deaf.

ILLUSTRATION 2: Because of the importance of effective communication in State and local
court proceedings, special attention must be given to the communications needs of individuals
with disabilities involved in such proceedings. Qualified interpreters will usually be necessary
to ensure effective communication with parties, jurors, and witnesses who have hearing
impairments and use sign language. For individuals with hearing impairments who do not use
sign language: other types of auxiliary aids or services, such as assistive listening devices or
computer-assisted transcription services, which allow virtually instantaneous transcripts of
courtroom argument and testimony to appear on displays, may be required.

Must public service announcements or other television programming produced by public entities
be captioned? Audio portions of television and videotape programming produced by public entities
are subject to the requirement to provide equally effective communication for individuals with
hearing impairments. Closed captioning of such programs is sufficient to meet this requirement.

Must tax bills from public entities be available in Braille and/or large print? What about other
documents? Tax bills and other written communications provided by public entities are subject to
the requirement for effective communication. Thus, where a public entity provides information in
written form, it must, when requested, make that information available to individuals with vision
impairments in a form that is usable by them. "Large print" versions of written documents may be
produced on a copier with enlargement capacities. Brailled versions of documents produced by
computers may be produced with a Braille printer, or audio tapes may be provided for individuals
who are unable to read large print or do not use Braille.

ll-7.1100 Primary consideration. When an auxiliary aid or service is required, the public entity
must provide an opportunity for individuals with disabilities to request the auxiliary aids and
services of their choice and must give primary consideration to the choice expressed by the
individual. "Primary consideration" means that the public entity must honor the choice, unless it
can demonstrate that another equally effective means of communication is available, or that use of
the means chosen would result in a fundamental alteration in the service, program, or activity or in
undue financial and administrative burdens.

It is important to consult with the individual to determine the most appropriate auxiliary aid or
service, because the individual with a disability is most familiar with his or her disability and is in
the best position to determine what type of aid or service will be effective. Some individuals who
were deaf at birth or who lost their hearing before acquiring language, for example, use sign lan-
guage as their primary form of communication and may be uncomfortable or not proficient with
written English, making use of a notepad an ineffective means of communication.

Individuals who lose their hearing later in life, on the other hand, may not be familiar with sign
language and can communicate effectively through writing. For these individuals, use of a word
processor with a videotext display may provide effective communication in transactions that are
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long or complex, and computer-assisted simultaneous transcription may be necessary in courtroom
proceedings. Individuals with less severe hearing impairments are often able to communicate most
effectively with voice amplification provided by an assistive listening device.

For individuals with vision impairments, appropriate auxiliary aids include readers, audio record-
ings, Brailled materials, and large print materials. Brailled materials, however, are ineffective for
many individuals with vision impairments who do not read Braille, just as large print materials
would be ineffective for individuals with severely impaired vision who rely on Braille or on audio
communications. Thus, the requirement for consultation and primary consideration to the
individual's expressed choice applies to information provided in visual formats as well as to aurally
communicated information.

11-7.1200 Qualified interpreter. There are a number of sign language systems in use by
individuals who use sign language. (The most common systems of sign language are American Sign
Language and signed English.) Individuals who use a particular system may' not communicate
effectively through an interpreter who uses a different system. When an interpreter is required,
therefore, the public entity should provide a qualified interpreter, that is, an interpreter who is able
to sign to the individual who is deaf what is being said by the hearing person and who can voice to
the hearing person what is being signed by the individual who is deaf. This communication must be
conveyed effectively, accurately, and impartially, through the use of any necessary specialized
vocabulary .

May friends or relatives be asked to interpret? Often, friends or relatives of the iridividual can
provide interpreting services, but the public entity may not require the individual to provide his or
her own interpreter, because it is the responsibility of the public entity to provide a qualified inter-
preter. Also, in many situations, requiring a friend or family member to interpret may not be appro-
priate, because his or her presence at the transaction may violate the individual's right to confidenti-
ality, or because the friend or family member may have an interest in the transaction that is different
from that of the individual involved. The obligation to provide "impartial" interpreting services
requires that, upon request, the public entity provide an interpreter who does not have a personal
relationship to the individual with a disability.

Are certified interpreters considered to be more qualified than interpreters without certification?
Certification is not required in order for an interpreter to be considered to have the skills necessary
to facilitate communication. Regardless of the professionalism or skills that a certified interpreter
may possess, that particular individual may not feel comfortable or possess the proper vocabulary
necessary for interpreting for a computer class, for example. Another equally skilled, but
noncertified interpreter might have the necessary vocabulary, thus making the noncertified person
the qualified interpreter for that particular situation.

Can a public entity use a staff member who signs "pretty well" as an interpreter for meetings
with individuals who use sign language to communicate? Signing and interpreting are not the same
thing. Being able to sign does not mean that a person can process spoken communication into the
proper signs, nor does it mean that he or she possesses the proper skills to observe someone signing
and change their signed or fingerspelled communication into spoken words. The interpreter must be
able to interpret both receptively and expressively.
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11-7.2000 Telephone communications. Public entities that communicate by telephone must
provide equally effective communication to individuals with disabilities, including hearing and
speech impairments. If telephone relay services, such as those required by title IV of the ADA, are
available, these services generally may be used to meet this requirement.

Relay services involve a relay operator who uses both a standard telephone and a TDD to type the
voice messages to the TDD user and read the TDD messages to the standard telephone user. Where
such services are available, public employees must be instructed to accept and handle relayed calls
in the normal course of business.

11-7.3000 Emergency telephone services

11-7.3100 General. Many public entities provide telephone emergency services by which
individuals can seek immediate assistance from police, fire, ambulance, and other emergency
services. These telephone emergency services-including "911" services-are clearly an important
public service whose reliability can be a matter of life or death. Public entities must ensure that
these services, including 911 services, are accessible to persons with impaired hearing and speech.

State and local agencies that provide emergency telephone services must provide "direct access"
to individuals who rely on a TDD or computer modem for telephone communication. Telephone
access through a third party or through a relay service does not satisfy the requirement for direct
access. (However, if an individual places a call to the emergency service through a relay service, the
emergency service should accept the call rather than require the caller to hang up and call the emer-
gency service directly without using the relay.) A public entity may, however, operate its own relay
service within its emergency system, provided that the services for nonvoice calls are as effective as
those provided for voice calls.

What emergency telephone services are covered by title II? The term ''telephone emergency
services" applies to basic emergency services - police, fire, and ambulance - that are provided by
public entities, including 911 (or, in some cases, seven-digit) systems. Direct access must be pro-
vided to all services included in the system, including services such as emergency poison control
information. Emergency services that are not provided by public entities are not subject to the
requirement for "direct access."

What is "direct access? "Direct access" means that emergency telephone services can directly
receive calls from TDD's and computer modem users without relying on outside relay services or
third party services.

Does title II require that telephone emergency service systems be compatible with all formats
usedfor nonvoice communications? No. At present, telephone emergency services must only be
compatible with the Baudot format. Until it can be technically proven that communications in
another format can operate in a reliable and compatible manner in a given telephone emergency
environment, a public entity would not be required to provide direct access to computer modems
using formats other than Baudot.
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Are any additional dialing or space bar requirements permissible for 911 systems? .No. Addi-
tional dialing or space bar requirements are not permitted. Operators should be trained to recognize
incoming TDD signals and respond appropriately. In addition, they also must be trained to recog-
nize that "silent" calls may be TDD or computer modem calls and to respond appropriately to such
calls as well.

A caller, however, is not prohibited from announcing to the answerer that the call is being made
on a TDD by pressing the space bar or keys. A caller may transmit tones if he or she chooses to do
so. However, a public entity may not require such a transmission.

11-7.3200 911 lines. Where a 911 telephone line is available, a separate seven-digit telephone line
must not be substituted as the sole means for nonvoice users to access 911 services. A public entity
may, however, provide a separate seven-digit line for use exclusively by nonvoice calls in addition
to providing direct access forsuch calls to the 911 line. Where such a separate line is provided,
callers using TDD's or computer modems would have the option of calling either 911 or the seven-
digit number.

11-7.3300 Seven-digit lines. Where a 911 line is not available and the public entity provides
emergency services through a seven-digit number, it may provide two separate lines - one for
voice calls, and another for nonvoice calls - rather than providing direct access for nonvoice calls
to the line used for voice calls, provided that the services for nonvoice calls are as effective as those
offered for voice calls in terms of time response and availability in hours. Also, the public entity
must ensure that the nonvoice number is publicized as effectively as the voice number, and is
displayed as prominently as the voice number wherever the emergency numbers are listed.

11-7.3400 Voice amplification. Public entities are encouraged, but not required, to provide voice
amplification for the operator's voice. In an emergency, a person who has a hearing loss may be
using a telephone that does not have an amplification device. Installation of speech amplification
devices on the handsets of operators would be one way to respond to this situation.
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11-8.0000 ADMINISTRATIVE REQUIREMENTS

Regulatory references: 28 CFR 35.105-35.107; 35.150(c) and (d).

11-8.1000 General. Title II requires that public entities take several steps designed to achieve
compliance. These include the preparation of a self-evaluation. In addition, public entities with 50
or more employees are required to -

1) Develop a grievance procedure;

2) Designate an individual to oversee title II compliance;

3) Develop a transition plan if structural changes are necessary for achieving program accessi-
bility;and

4) Retain the self-evaluation for three years.

How does a public entity determine whether it has "50 or more employees"? Determining the
number of employees will be based on a governmentwide total of employees, rather than by count-
ing the number of employees of a subunit, department, or division of the local government. Part-
time employees are included in the determination.

ILLUSTRATION: Town X has 55 employees (including 20 part-time employees). Its police
department has 10 employees, and its fire department has eight employees. The police and
fire department are subject to title II's administrative requirements applicable to public entities
with 50 or more employees because Town X, as a whole, has 50 or more employees.

Because all States have at least 50 employees, all State departments, agencies, and other divi-
sional units are subject to title II's administrative requirements applicable to public entities with 50
or more employees.

11-8.2000 Self-evaluation. All public entities subject to title II of the ADA must complete a self-
evaluation by January 26, 1993 (one year from the effective date of the Department's regulation).

Does the fact that a public entity has not completed its self-evaluation until January 26, 1993,
excuse interim compliance? No. A public entity is required to comply with the requirements oftitle
II on January 26, 1992, whether or not it has completed its self-evaluation.

Which public entities must retain a copy of the self-evaluation? A public entity that employs 50
or more employees must retain its self-evaluation for three years. Other public entities are not
required to retain their self-evaluations but are encouraged to do so because these documents evi-
dence a public entity's good faith efforts to comply with title II's requirements.

What if a public entity already did a self-evaluation as part of its obligations under section 504 of
the Rehabilitation Act of 1973? The title II self-evaluation requirement applies only to those poli-
cies and practices that previously had not been included in a self-evaluation required by section 504.
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Because most section 504 self-evaluations were done many years ago, however, the Department
expects that many public entities will re-examine all their policies and practices. Programs and .
functions may have changed significantly since the section 504 self-evaluation was completed.
Actions that were taken to comply with section. 504 may not have been implemented fully or may no
longer be effective. In addition, section 504's coverage has been changed by statutory amendment,
particularlythe Civil Rights Restoration Act of 1987, which expanded the definition of a covered
"program or activity." Therefore, public entities should ensure that all programs, activities, and
services are examined fully, except where there is evidence that all policies were previously scruti-
nized under section 504.

What should a self-evaluation contain? A self-evaluation is a public entity's assessment of its
current policies and practices. The self-evaluation identifies and corrects those policies and prac-
tices that are inconsistent with title II's requirements. As part of the self-evaluation, a public entity
should:

1) Identify all of the public entity's programs, activities, and services; and

2) Review all the policies and practices that govern the administration of the public entity's
programs, activities, and services.

Normally, a public entity's policies and practices are reflected in its laws, ordinances, regulations,
administrative manuals or guides, policy directives, and memoranda. Other practices, however, may
not be recorded and may be based on local custom.

Once a public entity has identified its policies and practices, it should analyze whether these
policies and practices adversely affect the full participation of individuals with disabilities in its
programs, activities, and services. In this regard, a public entity should be mindful that although its
policies and practices may appear harmless, they may result in denying individuals with disabilities
the full participation of its programs, activities, or services. Areas that need careful examination
include the following:

1) A public entity must examine each program to determine whether any physical barriers to
access exist. It should identify steps that need to be taken to enable these programs to be
made accessible when viewed in their entirety. If structural changes are necessary, they
should be included in the transition plan (see II-8.3000).

2) A public entity must review its policies and practices to determine whether any exclude or
limit the participation of individuals with disabilities in its programs, activities, or services.
Such policies or practices must be modified, unless they are necessary for the operation or
provision of the program, service, or activity. The self-evaluation should identify policy
modifications to be implemented and include complete justifications for any exclusionary
or limiting policies or practices that will not be modified.

3) A public entity should review its policies to ensure that it communicates with applicants,
participants, and members of the public with disabilities in a manner that is as effective as
its communications with others. If a public entity communicates with applicants and
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beneficiaries by telephone, it should ensure that TDD's or equally effective telecommuni-
cation systems are used to communicate with individuals with impaired hearing or speech.
Finally, if a public entity provides telephone emergency services, it should review its
policies to ensure direct access to individuals who use TDD's and computer modems.

4) A public entity should review its policies to ensure that they include provisions for readers
for individuals with visual impairments; interpreters or other alternative communication
measures, as appropriate, for individuals with hearing impairments; and amanuenses for
individuals with manual impairments. A method for securing these services should be
developed, including guidance on when and where these services will be provided. Where
equipment is used as part of a public entity's program, activity, or service, an assessment
should be made to ensure that the equipment is usable by individuals with disabilities,
particularly individuals with hearing, visual, and manual impairments. In addition, a
public entity should have policies that ensure that its equipment is maintained in operable
working order.

5) A review should be made of the procedures to evacuate individuals with disabilities during
an emergency. This may require the installation of visual and audible warning signals and
special procedures for assisting individuals with disabilities from a facility during an
emergency.

6) A review should be conducted of a public entity's written and audio-visual materials to
ensure that individuals with disabilities are not portrayed in an offensive or demeaning
manner.

7) If a public entity operates historic preservation programs, it should review its policies to
ensure that it gives priority to methods that provide physical access to individuals with
disabilities,

8) A public entity should review its policies to ensure that its decisions concerning a funda-
mental alteration in the nature of a program, activity, or service, or a decision that an
undue financial and administrative burden will be imposed by title II, are made properly
and expeditiously.

9) A public entity should review its policies and procedures to ensure that individuals with
mobility impairments are provided access to public meetings.

10) A public entity should review its employment practices to ensure that they comply with
other applicable nondiscrimination requirements, including section 504 of the Rehabilita-
tion Act and the ADA regulation issued by the Equal Employment Opportunity Commis-
sion.

11) A public entity should review its building and construction policies to ensure that the
construction of each new facility or part of a facility, or the alteration of existing facilities
after January 26, 1992, conforms to the standards designated under the title II regulation.
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12) A review should be made to ascertain whether measures have been taken to ensure that
employees of a public entity are familiar with the policies and practices for the full partici-
pation of individuals with disabilities. If appropriate, training should be provided to
employees. ..

) ,

13) If a public entity limits or denies participation in its programs.activities, or services based
on drug usage, it should make sure that suchpolicies'do not discriminate againstformer
drug users, as opposed to individuals who are currently engaged in illegal use of drugs.

If a public entity identifies policies and practices that deny or limit the participation of individu-
als with disabilities in its programs, activities, and services, when should it make changes? Once a
public entity has identified policies and practices that deny or limit the participation of individuals
-with disabilities in its programs, activities, and services, it should take immediate remedial action to
eliminate the impediments to full and equivalent participation. Structural modifications that are
required for program accessibility should be made as expeditiously as possible but no later than
January 26, 1995.

Is there a requirement for public hearings on a public entity's self-evaluation? No, but public
entities are required to accept comments from the public on the self-evaluation and are strongly
encouraged to consult with individuals with disabilities and organizations that represent them to
assist in the self-evaluation process. Many individuals with disabilities have unique perspectives on
a public entity's programs, activities, and services. For example, individuals with mobility impair-
ments can readily identify barriers preventing their full enjoyment of the public entity's programs,
activities, and services. Similarly, individuals with hearing impairments can identify the communi-
cation barriers that hamper participation in a public entity's programs, activities, and services.

ll-8.3000 Transition plan. Where structural modifications are required to achieve program
accessibility, a public entity with 50 or more employees must do a transition plan by July 26, 1992,
that provides for the removal of these barriers. Any structural modifications must be completed as
expeditiously as possible, but, in any event, by January 26, 1995.

What if a public entity has already done a transition plan under section 504 of the Rehabilitation
Act of 1973? If a public entity previously completed a section 504 transition plan, then, at a mini-
mum, a title IItransition plan must cover those barriers to accessibility that were not addressed by
its prior transition plan. Although not required, it may be simpler to include all of a public entity's
operations in its transition plan rather than identifying and excluding those barriers that were ad-
dressed in its previous plan.

Must the transition plan be made available to the public? If a public entity has 50 or more
employees, a copy of the transition plan must be made available for public inspection.

What are the elements of an acceptable transition plan? A transition plan should contain at a
rrurumum-

1) A list of the physical barriers in a public entity's facilities that limit the accessibility of its
programs, activities, or services to individuals with disabilities;
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2) A detailed outline of the methods to be utilized to remove these barriers and make the
facilities accessible;

3) The schedule for taking the necessary steps to achieve compliance with title II. If the time
period for achieving compliance is longer than one year, the plan should identify the
interim steps that will be taken during each year of the transition period; and,

4) The name of the official responsible for the plan's implementation.

11-8.4000 Notice to the public. A public entity must provide information on title II's requirements
to applicants, participants, beneficiaries, and other interested persons. The notice shall explain title
II's applicability to the public entity's services, programs, or activities. A public entity shall provide
such information as the head of the public entity determines to be necessary to apprise individuals of
title II's prohibitions against discrimination.

What methods can be used to provide this information? Methods include the publication of
information in handbooks, manuals, and pamphlets that are distributed to the public to describe a
public entity's programs and activities; the display of informative posters in service centers and
other public places; or the broadcast of information by television or radio. In providing the notice, a
public entity must comply with the title II requirements for effective communication, including
alternate formats, as appropriate.

11-8.5000 Designation of responsible employee and development of grievance procedures. A
public entity that employs 50 or more persons shall designate at least one employee to coordinate its
efforts to comply with and fulfill its responsibilities under title II, including the investigation of
complaints. A public entity shall make available the name, office address, and telephone number of
any designated employee.

In addition, the public entity must adopt and publish grievance procedures providing for prompt
and equitable resolution of complaints alleging any action that would be prohibited by title II.
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11-9.0000 INVESTIGATION OF COMPLAINTS AND ENFORCEMENT

Regulatory references: 28 CFR 35.170-35.190.

11-9.1000 General. Individuals wishing to file title II complaints may either file -'
., . ,

1) An administrative complaint with an appropriate Federal agency; or

2) A lawsuit in Federal district court.

If an individual files an administrative complaint, an appropriate Federal agency will investigate the
allegations of discrimination. Should the agency conclude that the public entity violated title II, it
will attempt to negotiate a settlement with the public entity to remedy the violations. If settlement,
efforts fail, the matter will be referred to the Department of Justice for a decision whether to' insti-
tute litigation.

, How does title Ilrelate to section 504? Many public entities are subject to section 504 of the
Rehabilitation Act as well as title II. Section 504 covers those public entities operating programs or
activities that receive Federal financial assistance. Title II does not displace any existing section ~04
jurisdiction.

The substantive standards adopted for title II are generally the same as those required under
section 504 for federally assisted programs. In those situations where title II provides greater pro-
tection of the rights of individuals with disabilities, however, the funding agencies will also apply
the substantive requirements established under title II in processing complaints covered by both title
II and section 504.

Individuals may continue to file discrimination complaints against recipients of Federal financial
assistance with the agencies that provide that assistance, and the funding agencies will continue to
process those complaints under their existing procedures for enforcing section 504. The funding
agencies will be enforcing both title II and section 504, however, for recipients that are also public
entities.

11-9.2000 Complaints. A person or a specific class of individuals or their representative may file a
complaint alleging discrimination on the basis of disability.

What must be included in a complaint? First, a complaint must be in writing. Second, it should
contain the name and address of the individual or the representative filing the complaint. Third, the
complaint should describe the public entity's alleged discriminatory action in sufficient detail to
inform the Federal agency of the nature and date of the alleged violation. Fourth, the complaint
must be signed by the complainant or by someone authorized to do so on his or her behalf. Finally,
complaints filed on behalf of classes or third parties shall describe or identify (by name, if possible)
the alleged victims of discrimination.

Is there a time period in which a complaint must be filed? Yes. A complaint must be filed within
180 days of the date of the alleged act(s) of discrimination, unless the time for filing is extended by
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the Federal agency for good cause. As long as the complaint is filed with any Federal agency, the
I80-day requirement will be considered satisfied.

Where should a complaint be filed? A complaint may be filed with either -

1) Any Federal agency that provides funding to the public entity that is the subject of the
complaint;

2) A Federal agency designated in the title II regulation to investigate title II complaints; or

3) The Department of Justice.

Complainants may file with a Federal funding agency that has section 504 jurisdiction, ifknown.
If no Federal funding agency is known, then complainants should file with the appropriate desig-
nated agency. In any event, complaints may always be filed with the Department of Justice, which
will refer the complaint to the appropriate agency. The Department's regulation designates eight
Federal agencies to investigate title II complaints primarily in those cases where there is no Federal
agency with section 504 jurisdiction.

How will employment complaints be handled? Individuals who believe that they have been
discriminated against in employment by a State or local government in violation of title II may file a
complaint-

I) With a Federal agency that provides financial assistance, if any, to the State or local pro-
gram in which the alleged discrimination took place; or

2) With the EEOC, if the State or local government is also subject to title I of the ADA (see
II-4.0000); or

3) With the Federal agency designated in the title IIregulation to investigate complaints in the
type of program in which the alleged discrimination took place.

As is the case with complaints related to nonemployment issues, employment complaints may be
filed with the Department of Justice, which will refer the complaint to the appropriate agency.

Which are the designated Federal agencies and what are their areas of responsibility? The eight
designated Federal agencies, the functional areas covered by these agencies, and the addresses for
filing a complaint are the -

1) Department of Agriculture: All programs, services, and regulatory activities relating to
farming and the raising of livestock, including extension services. Complaints should be
sent to: Complaints Adjudication Division, Office of Civil Rights, Room 1353 - South
Building, Department of Agriculture, 14th & Independence Avenue, S.W., Washington,
D.C. 20250.

2) Department of Education: All programs, services, and regulatory activities relating to the
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operation of elementary and secondary education systems and institutions, institutions of
higher education and vocational education (other than schools of medicine, dentistry,
nursing, and other health-related schoolsj.andlibraries. Complaints should be sent to the
specific Regional Civil Rights Director responsible for the territory or to the headquarters:
Office for Civil Rights, Department of'Education, 33~ CStreet, S:,W., Suite 5000,Wash-
ington, D.C. 20202-1100.

3) Department of Health and HUman Services: All programs, services, and regulatory activi-
ties relating to the provision of health care and social services, including schools of medi-
.cine, dentistry, nursing, and other health-related schools; the operation of health care and
social service providers and institutions, including "grass-roots" and community services
organizations and programs, and preschool and day care programs. Complaints should be
sent to: Office for Civil Rights, Department of Health & Human Services, 330 Indepen-
dence Avenue, S.W., Washington, D.C. 20201.

4) Department of Housing and Urban Development: All programs, services, and regulatory
activities relating to State and local public housing; and housing assistance and referral.
Complaints should be sent to: Assistant Secretary for Fair Housing and Equal Opportu-
nity, Department of Housing and Urban Development, 451 7th Street, S.W., Room 5100,
Washington, D.C. 20410 ..

5) Department of the Interior: All programs, services, and regulatory activities relating to
lands and natural resources, including parks and recreation, water and waste management,
environmental protection, energy, historic and cultural preservation, and museums. Com-
plaints should be sent to: Office for Equal Opportunity, Office of the Secretary, Depart-
ment of the Interior, lSth & C Streets, N.W., Washington, D.C. 20240.

6) Department of Justice: All programs, services, and regulatory activities relating to law
enforcement, public safety, and the administration of justice, including courts and correc-
tional institutions; commerce and industry, including general economic development,
banking and fmance, consumer protection, insurance, and small business; planning, devel-
opment, and regulation (unless assigned to other designated agencies); State and local
government support services (e.g., audit, personnel, comptroller, administrative services);
all other government functions not assigned to other designated agencies. Complaints
should be sent to: Disability Rights Section, P.O. Box 66738, Civil Rights Division, U.S.
Department of Justice, Washington, D.C. 20035-6738.

7) Department of Labor: All programs, services, and regulatory activities relating to labor
and the work force. Complaints should be sent to: Directorate of Civil Rights, Department
of Labor, 200 Constitution Avenue, N.W., Room N-4123, Washington, D.C. 20210.

8) Department of Transportation: All programs, services, and regulatory activities relating to
transportation, including highways, public transportation, traffic management (non-law
enforcement), automobile licensing and inspection, and driver licensing. Complaints
should be sent to: Departmental Office of Civil Rights, Office of the Secretary, Depart-
ment of Transportation, 400 7th Street, S.W., Room 10215, Washington, D.C. 20590.
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Where should a complaint be filed if more than one designated agency has responsibility for a
complaint because it concerns more than one department or agency of a public entity? Complaints
involving more than one area should be filed with the Department of Justice. If two or more agen-
cies have apparent responsibility for a complaint, the Assistant Attorney General for Civil Rights of
the Department of Justice shall determine which one of the agencies shall be the designated agency
for purposes of that complaint. Complaints involving more than one area of a public entity should
be sent to: Disability Rights Section, Civil Rights Division, U.S. Department of Justice, P.O. Box
66738, Washington, D.C. 20035-6738.

How will complaints be resolved? The Federal agency processing the complaint will resolve the
complaint through informal means or issue a detailed letter containing findings of fact and conclu-
sions of law and, where appropriate, a description of the actions necessary to remedy each violation.
Where voluntary compliance cannot be achieved, the complaint may be referred to the Department
of Justice for enforcement. In cases where there is Federal funding, fund termination is also an
enforcement option.

If a public entity has a grievance procedure, must an individual use that procedure before filing a
complaint with a Federal agency or a court? No. Exhaustion of a public entity's grievance proce-
dure is not a prerequisite to filing a complaint with either a Federal agency or a court.

Must the complainant file a complaint with a Federal agency prior to filing an action in court?
No. The ADA does not require complainants to exhaust administrative remedies prior to instituting
litigation.

Are attorney's fees available? Yes. The prevailing party (other than the United States) in any
action or administrative proceeding under the Act may recover attorney's fees in addition to any
other relief granted. The "prevailing party" is the party that is successful and may be either the
complainant (plaintiff) or the covered entity against which the action is brought (defendant). The
defendant, however, may not recover attorney's fees unless the court finds that the plaintiffs action
was frivolous, unreasonable, or without foundation, although it does not have to find that the action
was brought in subjective bad faith. Attorney's fees include litigation expenses, such as expert
witness fees, travel expenses, and costs. The United States is liable for attorney's fees in the same
manner as any other party, but is not entitled to them when it is the prevailing party.

Is a State immune from suit under the ADA? No. A State is not immune from an action in
Federal court for violations of the ADA.
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Title 11Technical Assistance Manual 1994 Supplement

11-1.0000 COVERAGE.

11-1.3000 Relationship to title III.

[Insert the following text at the end of ILLUSTRATION 2, p. 2.]

Similarly, if an existing building is owned by a private entity covered by title III and rented to a
public entity covered by title II, the private landlord does not become subject to the public entity's
title II program access requirement by virtue of the leasing relationship. The private landlord only
has title III obligations. These extend to the commercial facility as a whole and to any places of
public accommodation contained in the facility. The governmental entity is responsible for ensuring
that the programs offered in its rented space meet the requirements of title II.
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11-3.0000 GENERAL REQUIREMENTS

11-3.3000 Equality in participation/benefits.

[Insert the following text after ILLUSTRATION 5, p. 11.]

Finally, the ADA permits a public entity to offer benefits to individuals with disabilities, or a
particular class of individuals with disabilities, that it does not offer to individuals without disabili-
ties. This allows State and local governments to provide special benefits, beyond those required by
the ADA, that are limited to individuals with disabilities or a particular class of individuals with
disabilities, without thereby incurring additional obligations to persons without disabilities or to
other classes of individuals with disabilities.

ILLUSTRATION 6: The ADA does not require a State government to continue providing
medical support payments to dependent children with schizophrenia, if other dependent
children without disabilities are also ineligible for continued coverage. This is true even if the
State chooses to provide continued coverage to a particular class of children with disabilities
(e.g., those with physical impairments, or those who have mental retardation).

11-3.5300 Unnecessary inquiries.

[Insert the following text at the end of this section, p. 14.]

ILLUSTRATION 2: An essential eligibility requirement for obtaining a license to practice
medicine is the ability to practice medicine safely and competently. State Agency X requires
applicants for licenses to practice medicine to disclose whether they have ever had any physi-
cal and mental disabilities. A much more rigorous investigation is undertaken of applicants
answering in the affirmative than of others. This process violates title II because of the addi-
tional burdens placed on individuals with disabilities, and because the disclosure requirement
is not limited to conditions that currently impair one's ability to practice medicine.

11-3.6000 Reasonable modifications.

11-3.6100 General.

[Insert the following text after ILLUSTRATION 3, p. 15.]

ILLUSTRATION 4: C, a person with a disability, stops at a rest area on the highway. C
requires assistance in order to use the toilet facilities and his only companion is a person of the
opposite sex. Permitting a person of the opposite sex to assist C in a toilet room designated
for one sex may be a required reasonable modification of policy.

ILLUSTRATION 5: S, an individual with an environmental illness, requests a public entity to
adopt a policy prohibiting the use of perfume or other scented products by its employees who
come into contact with the public. Such a requirement is not a "reasonable" modification of
the public entity's personnel policy.
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11-5.0000 PROGRAM ACCESSIBILITY

11-5.1000 General.

[Insert the following text before the question, "Can back doors ... ?" p. 22.]

Does the program accessibility requirement prevent apublic entity from renting existing inacces-
sible space to a private entity? Not necessarily. For example, if a State leases space to a public accom-
modation in a downtown office building in a purely commercial transaction, i.e., the private entity
does not provide any services as part of a State program, the State may rent out inaccessible space
without violating its program access requirement. The private entity, though, would be responsible
for compliance with title III. On the other hand, if a State highway authority leases a facility in one of
its highway rest areas to a privately owned restaurant, the public entity would be responsible for
making the space accessible, because the restaurant is part of the State's program of providing servic-
es to the motoring public. The private entity operating the restaurant would have an independent
obligation to meet the requirements of title III.

11-5.2000 Methods for providing program accessibility.

[Insert the following text after ILLUSTRATION 3, p. 23.]

ILLUSTRATION 4: A municipal performing arts center provides seating at two prices --
inexpensive balcony seats and more expensive orchestra seats. All of the accessible seating is
located on the higher priced orchestra level. In lieu of providing accessible seating on the
balcony level, the city must make a reasonable number of accessible orchestra-level seats
available at the lower price of balcony seats.
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11-6.0000 NEW CONSTRUCTION AND ALTERATIONS

11-6.2000 Choice of design standard: UFAS or ADAAG.

11-6.2100 General.

[Insert the following text at the end of this section, p. 26]

What if neither ADAA G nor UFAS contain specific standards for a particular type of facility? In
such cases the technical requirements of the chosen standard should be applied to the extent possible.
If no standard exists for particular features, those features need not comply with a particular design
standard. However, the facility must still be designed and operated to meet other title II requirements,
including program accessibility (see II-S.OOOO).

ILLUSTRATION 1: A public entity is designing and constructing a playground. Because
there are no UFAS or ADAAG standards for playground equipment, the equipment need not
comply with any specific design standard. The title II requirements for equal opportunity and
program accessibility, however, may obligate the public entity to provide an accessible route
to the playground, some accessible equipment, and an accessible surface for the playground.

ILLUSTRATION 2: A public entity is designing and constructing a new baseball stadium that
will feature a photographers' moat running around the perimeter of the playing field. While
there are no specific standards in either ADAAG or UFAS for either dugouts or photogra-
pher's moats, the chosen standard should be applied to the extent that it contains appropriate
technical standards. For example, an accessible route must be provided and any ramps or
changes in level must meet the chosen standard. The public entity may have additional obliga-
tions under other title II requirements.

11-6.6000 Curb ramps.

[Insert the following text at the end of this section.]

Resurfacing beyond normal maintenance is an alteration. Merely filling potholes is considered
to be normal maintenance.
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11-6.0000 NEW CONSTRUCTION AND ALTERATIONS

11-6.2000 Choice of design standard: UFAS or ADAAG.

11-6.2100 General.

[Insert the following text at the end of this section, p. 26]

What if neither ADAA G nor UFAS contain specific standards for a particular type of facility? In
such cases the technical requirements of the chosen standard should be applied to the extent possible.
If no standard exists for particular features, those features need not comply with a particular design
standard. However, the facility must still be designed and operated to meet other title II requirements,
including program accessibility (see II-5.0000).

ILLUSTRATION 1: A public entity is designing and constructing a playground. Because
there are no UFAS or ADAAG standards for playground equipment, the equipment need not
comply with any specific design standard. The title II requirements for equal opportunity and
program accessibility, however, may obligate the public entity to provide an accessible route
to the playground, some accessible equipment, and an accessible surface for the playground.

ILLUSTRATION 2: A public entity is designing and constructing a new baseball stadium that
will feature a photographers' moat running around the perimeter of the playing field. While
there are no specific standards in either ADAAG or UFAS for either dugouts or photogra-
pher's moats, the chosen standard should be applied to the extent that it contains appropriate
technical standards. For example, an accessible route must be provided and any ramps or
changes in level .must meet the chosen standard. The public entity may have additional obliga-
tions under other title II requirements.

11-6.6000 Curb ramps.

[Insert the following text at the end of this section.]

Resurfacing beyond normal maintenance is an alteration. Merely filling potholes is considered
to be normal maintenance.
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11-7.0000 COMMUNICATIONS

11-7.1000 Equally effective communication .

. A. [Insert the following text after ILLUSTRATION 2, p. 38.]

ILLUSTRATION: S, who is blind, wants to use the laundry facilities in his State university
dormitory. Displayed on the laundry machine controls are written instructions for operating
the machines. The university could make the machines accessible to S by Brailling the instruc-
tions onto adhesive labels and placing the labels (or a Brailled template) on the machines. An
alternative method of ensuring effective communication with S would be to arrange for a
laundry room attendant to read the instructions printed on the machines to S. Anyone particu-
lar method is not required, so long as effective communication is provided.

B. [Insert the following text after ILLUSTRATION 2, p. 39.]

ILLUSTRATION 3: A municipal police department encounters many situations where effec-
tive communication with members of the public who are deaf or hard of hearing is critical.
Such situations include interviewing suspects prior to arrest (when an officer is attempting to
establish probable cause); interrogating arrestees; and interviewing victims or critical witness-
es. In these situations, appropriate qualified interpreters must be provided when necessary to
ensure effective communication.

The obligation of public entities to provide necessary auxiliary aids and services is not limited
to individuals with a direct interest in the proceedings or outcome. Courtroom spectators with dis-
abilities are also participants in the court program and are entitled to such aids or services as will
afford them an equal opportunity to follow the court proceedings.

ILLUSTRATION: B, an individual who is hard of hearing, wishes to observe proceedings in
the county courthouse. Even though the county believes that B has no personal or direct
involvement in the courtroom proceedings at issue, the county must provide effective commu-
nication, which in this case may involve the provision of an assistive listening device, unless it
can demonstrate that undue financial and administrative burdens would result.

C. [Insert the following text at the end of the question, "Must tax bills ... ?" p. 39.]

Brailled documents are not required if effective communication is provided by other means.

11-7.1100 Primary consideration.

[Insert the following text after the first paragraph of this section, p. 39.]

ILLUSTRATION: A county's Supervisor of Elections provides magnifying lenses and readers
for individuals with vision impairments seeking to vote. The election procedures specify that
an individual who requests assistance will be aided by two poll workers, or by one person
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selected by the voter. C, a voter who is blind, protests that this method does not allow a blind
voter to cast a secret ballot, and requests that the County provide him with a Brailled ballot. A
Brailled ballot, however, would have to be counted separately and would be readily identifi-
able, and thus would not resolve the problem of ballot secrecy. Because County X can demon-
strate that its current system of providing assistance is an effective means of affording an indi-
vidual with a disability an equal opportunity to vote, the County need not provide ballots in
Braille.

II -7.3000 Emergency telephone services.

II -7.3300 Seven-digit lines.

[Insert the following text at the end of this section, p. 42.]

ILLUSTRATION: Some States may operate a statewide 911 system for both voice and
nonvoice calls and, in addition, permit voice callers only to dial seven-digit numbers to obtain
assistance from particular emergency service providers. Such an arrangement does not violate
title II so long as nonvoice callers whose calls are directed through 911 receive emergency
attention as quickly as voice callers who dial local emergency seven-digit numbers for assis-
tance.
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11·9.0000 INVESTIGATION OF (:.OMPLAtN:rS- AND ENFORCEMENT
"'.

11-9.2000 Complaints.
.' . - .

[Insert the following text at the-end oftll,is~secti()n,p;.51.]

Is a private plaintiff entitled to compensatory damages ? A private plaintiff under title II is
entitled to all of the remedies available under section 504 of the Rehabilitation Act of 1973, including
compensatory damages.

ILLUSTRATION: .A county court system is found by a Federal court to have violated title n
of the ADA by excluding a blind individual from a jury because of his blindness. The individ-
ual is entitled to compensatory damages for. any injuries suffered, including compensation,
when appropriate, for any emotional distress caused by the discrimination.

7 ·U.S. Government Printing Office: 1997· 429-444/80016
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I. Who is Covered by Title III of the ADA

• .The title III regulation covers --

• Public accommodations (i.e., private entities that own, operate, lease, or lease to places
of public accommodation),

• Commercial facilities, and .

• Private entities that offer certain examinations and courses related to educational and
occupational certification.

• Places of public accommodation include over five million private establishments, such as restau-
rants, hotels, theaters, convention centers, retail stores, shopping centers, dry cleaners,
laundromats, pharmacies, doctors' offices, hospitals, museums, libraries, parks, zoos, amusement
parks, private schools, day care centers, health spas, and bowling alleys.

• Commercial facilities are nonresidential facilities, including office buildings, factories, and ware-
houses, whose operations affect commerce.

• Entities controlled by religious organizations, including places of worship, are not covered.

• Private clubs are not covered, except to the extent that the facilities of the private club are
made available to customers or patrons of a place of public accommodation.

• State and local governments are not covered by the title III regulation, but rather by the De-
partment of Justice's title II regulation.

II. Overview of Requirements

• Public accommodations must --

• Provide goods and services in an integrated setting, unless separate or different
measures are necessary to ensure equal opportunity.

• Eliminate unnecessary eligibility standards or rules that deny individuals with disabilities
an equal opportunity to enjoy the goods and services of a place of public
accommodation.

• Make reasonable modifications in policies, practices, and procedures that deny equal
access to individuals with disabilities, unless a fundamental alteration would result in the
nature of the goods and services provided.

• Furnish auxiliary aids when necessary to ensure effective communication, unless an
undue burden or fundamental alteration would result.
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• Remove architectural and structural communication barriers in existing facilities where
readily achievable.

• Provide readily achievable alternative measures when removal of barriers is not readily
achievable.

• Provide equivalent transportation services and purchase accessible vehicles in certain
circumstances.

• Maintain accessible features of facilities and equipment.

• Design and construct new facilities and, when undertaking alterations, alter existing
facilities in accordance with the Americans with Disabilities Act Accessibility Guidelines
issued by the Architectural and Transportation Barriers Compliance Board and
incorporated in the final Department of Justice title ill regulation.

• A public accommodation is not required to provide personal devices such as wheelchairs;
individually prescribed devices (e.g., prescription eyeglasses or hearing aids); or services of a
personal nature including assistance in eating, toileting, or dressing.

• A public accommodation may not discriminate against an individual or entity because of the
known disability of a person with whom the individual or entity is known to associate.

• Commercial facilities are only subject to the requirement that new construction and alterations
conform to the ADA Accessibility Guidelines. The other requirements applicable to public
accommodations listed above do not apply to commercial facilities.

• Private entities offering certain examinations or courses (i.e., those related to applications,
licensing, certification, or credentialing for secondary or postsecondary education, professional,
or trade purposes) must offer them in an accessible place and manner or offer alternative
accessible arrangements.

III. "Individuals with Disabilities"

• The Americans with Disabilities Act provides comprehensive civil rights protections for
"individuals with disabilities."

• An individual with a disability is a person who --

• Has a physical or mental impairment that substantially limits one or more "major life
activities," or

• Has a record of such an impairment, or

• Is regarded as having such an impairment.
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.• Examples of physica1·;ormentaNmpairm~p.ts ip.cll!~e, but are-not-limited to, such contagious and
. noncontagious diseases and-conditions as orthopedic, visual, speech.and.hearing impairments;

cerebral palsy, epilepsy, muscular dystrophy, multiple sclerosis.rcaneer, heart disease, diabetes,
mental retardation.emotional illD~s~,specific Jearn41gdisabiijti~~,: [IIV disease (wheth~r symp-
tomatic or asymptomatic), tuberculosis, drug".addiction, and alcoholism ..,,JIom0sexuality and .
bisexuality are not physical or menta!impamnentsunder the. ADA., .'

,
.,-~- '- . (. .'

• "Major life activities" include functions such.as caring for oneself, performing manual tasks,
walking, seeing, hearing, speaking, breathing, Ieaming, and working:

• Individuals who currently engage in the illegal use' of drugs are not protected by the ADA when
an action is taken on the basis of their-current illegal use of drugs ..

IV. Eligibility for Goods and Services

• In providing goods and services, a public'accommodation may not use eligibility requirements
that exclude or segregate individuals with disabilities, unless-the requirements are "necessary" for
the operation of the public accommodation.

• For example, excluding individuals with cerebral palsy from a movie theater or restricting
-individuals with Down's Syndrome to only certain areas of a restaurant would violate
the regulation.

• Requirements that tend to screen out individuals with disabilities, such as requiring a blind
person to produce a driver' s license as the sole means of identification for cashing a check, are
also prohibited.

• Safety requirements may be imposed only if they are necessary for the safe operation of a
place of public accommodation. They must be based on actual risks and not on mere specula-
tion, stereotypes, or generalizations about individuals. with disabilities.

• For example, an amusement park may impose height requirements for certain rides when
required for safety.

• Extra charges may not be imposed on individuals with disabilities to cover the costs of mea-
sures necessary to ensure nondiscriminatory treatment, such as removing barriers or providing
qualified interpreters.

v. Modifications in Policies, Practices, and Procedures

• A public accommodation must make reasonable modifications in its policies, practices, and
procedures in order to accommodate individuals with disabilities.

• A modification is not required if it would "fundamentally alter" the goods, services, or opera-
tions of the public accommodation.
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• For example, a department store may need to modify a policy of only permitting one
person at a time in a dressing room if an individual with mental retardation needs the
assistance of a companion in dressing.

• Modifications in existing practices generally must be made to permit the use of guide dogs and
other service animals.

• Specialists are not required to provide services outside of their legitimate areas of specialization.

• For example, a doctor who specializes exclusively in burn treatment may refer an
individual with a disability, who is not seeking burn treatment, to another provider. A
burn specialist, however, could not refuse to provide burn treatment to, for example, an
individual with HIV disease.

VI. Auxiliary Aids

• A public accommodation must provide auxiliary aids and services when they are necessary to
ensure effective communication with individuals with hearing, vision, or speech impairments.

• "Auxiliary aids" include such services or devices as qualified interpreters, assistive listening
..headsets, television captioning and decoders, telecommunications devices for deaf persons

(TDD's), videotext displays, readers, taped texts, brailled materials, and large print materials.

• The auxiliary aid requirement is flexible. For example, a brailled menu is not required, ifwaiters
are instructed to read the menu to blind customers.

• Auxiliary aids that would result in an undue burden, (i.e., "significant difficulty or expense") or in
a fundamental alteration in the nature of the goods or services are not required by the regula-
tion. However, a public accommodation must still furnish another auxiliary aid, if available, that
does not result in a fundamental alteration or an undue burden.

VII. Existing Facilities: Removal of Barriers

• Physical barriers to entering and using existing facilities must be removed when "readily
achievable."

• Readily achievable means "easily accomplishable and able to be carried out without much
difficulty or expense."

• What is readily achievable will be determined on a case-by-case basis in light of the resources
available.

• The regulation does not require the rearrangement of temporary or movable structures,
such as furniture, equipment, and display racks to the extent that it would result in a
significant loss of selling or serving space.
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• Legitimate safety requirements may be considered in determining what is readily
achievable so long as they are based on actual risks and are necessary for safe
operation.

• Examples of barrier removal measures include --

• Installing ramps,

• Making curb cuts at sidewalks and entrances,

• Rearranging tables, chairs, vending machines, display racks, and other furniture,

• Widening doorways,

• Installing grab bars in toilet stalls, and

• Adding raised letters or braille to elevator control buttons.

• First priority should be given to measures that will enable individuals with disabilities to "get in
the front door," followed by measures to provide access to areas providing goods and ser-
vices.

• Barrier removal measures must comply, when readily achievable, with the alterations require-
ments of the ADA Accessibility Guidelines. If compliance with the Guidelines is not readily
achievable, other safe, readily achievable measures must be taken, such as installation of a
slightly narrower door than would be required by the Guidelines.

VIII. Existing Facilities: Alternatives to Barrier Removal

• The ADA requires the removal of physical barriers, such as stairs, if it is "readily achievable."
However, if removal is not readily achievable, alternative steps must be taken to make goods
and services accessible.

Examples of alternative measures include --

• Providing goods and services at the door, sidewalk, or curb,

• Providing home delivery,

• Retrieving merchandise from inaccessible shelves or racks,

.. Relocating activities to accessible locations .

• Extra charges may not be imposed on individuals with disabilities to cover the costs of mea-
sures used as alternatives to barrier removal. For example, a restaurant may not charge a
wheelchair user extra for home delivery when it is provided as the alternative to barrier re-
moval.
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IX. New Construction

• All newly constructed places of public accommodation and commercial facilities must be acces-
sible to individuals with disabilities to the extent that it is not structurally impracticable.

• The new construction requirements apply to any facility occupied after January 26, 1993, for
which the last application for a building permit or permit extension is certified as complete after
January 26, 1992.

• Full compliance will be considered "structurally impracticable" only in those rare circumstances
when the unique characteristics of terrain prevent the incorporation of accessibility features (e.g.,
marshland that requires construction on stilts).

• The architectural standards for accessibility in new construction are contained in the ADA
Accessibility Guidelines issued by the Architectural and Transportation Barriers Compliance
Board, an independent Federal agency. These standards are incorporated in the [mal Depart-
ment of Justice title III regulation.

• Elevators are not required in facilities under three stories or with fewer than 3,000 square feet
per floor, unless the building is a shopping center, shopping mall, professional office of a health
care provider, or station used for public transportation.

x. Alterations

• Alterations after January 26, 1992, to existing places of public accommodation and commercial
facilities must be accessible to the maximum extent feasible.

• The architectural standards for accessibility in alterations are contained in the ADA Accessibility
Guidelines issued by the Architectural and Transportation Barriers Compliance Board. These
standards are incorporated in the final Department of Justice title III regulation.

• An alteration is a change that affects usability of a facility. For example, if during remodeling,
renovation, or restoration, a doorway is being relocated, the new doorway must be wide
enough to meet the requirements of the ADA Accessibility Guidelines.

• When alterations are made to a "primary function area," such as the lobby or work areas of a
bank, an accessible path of travel to the altered area, and the bathrooms, telephones, and
drinking fountains serving that area, must be made accessible to the extent that the added
accessibility costs are not disproportionate to the overall cost of the original alteration.

• Alterations to windows, hardware, controls, electrical outlets, and signage in primary
function areas do not trigger the path of travel requirement.

• The added accessibility costs are disproportionate if they exceed 20 percent of the
original alteration.
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• Elevators are not required in facilities under three stories or with fewer than 3,000 square feet
per floor, unless the building is a shopping center, shopping mall, professional office of a health
care provider, or station used for public transportation.

XI. Overview of Americans with Disabilities Act Accessibility Guidelines for New Construction
and Alterations

• New construction and alterations must be accessible in compliance with the ADA Accessibility
Guidelines.

• The Guidelines contain general design (''technical'') standards for building and site elements,
such as parking, accessible routes, ramps, stairs, elevators, doors, entrances, drinking fountains,
bathrooms, controls and operating mechanisms, storage areas, alarms, signage, telephones, fixed
seating and tables, assembly areas, automated teller machines, and dressing rooms. They also
have specific technical standards for restaurants, medical care facilities, mercantile facilities;
libraries, and transient lodging (such as hotels and shelters).

• The Guidelines also contain "scoping" requirements for various elements (i.e., it specifies how
many, and under what circumstances, accessibility features must be incorporated).

• Following are examples of scoping requirements in new construction --

• At least 50 percent of all public entrances must be accessible. In addition, there must
be accessible entrances to enclosed parking, pedestrian tunnels, and elevated walkways.

• An accessible route must connect accessible public transportation stops, parking spaces,
passenger loading zones, and public streets or sidewalks to all accessible features and
spaces within a building.

• Every public and common use bathroom must be accessible. Only one stall must be
accessible, unless there are six or more stalls, in which case two stalls must be
accessible (one of which must be of an alternate, narrow-style design).

• Each floor in a building without a supervised sprinkler system must contain an "area of
rescue assistance" (i.e., an area with direct access to an exit stairway where people
unable to use stairs may await assistance during an emergency evacuation).

• One TDD must be provided inside any building that has four or more public pay
telephones, counting both interior and exterior phones. In addition, one 1DD must be
provided whenever there is an interior public pay phone in a stadium or arena;
convention center; hotel with a convention center; covered shopping mall; or hospital
emergency, recovery, or waiting room.

• One accessible public phone must be provided for each floor, unless the floor has two
or more banks of phones, in which case there must be one accessible phone for each
bank.

8



• Fixed seating assembly areas that accommodate 50 or more people or have audio-
amplification systems must have a permanently installed assistive listening system.

• Dispersal of wheelchair seating in theaters is required where there are more than 300
seats. In addition, at least one percent of all fixed seats must be aisle seats without
armrests (or with movable armrests). Fixed seating for companions must be located
adjacent to each wheelchair location.

• Where automated teller machines are provided, at least one must be accessible.

• Five percent of fitting and dressing rooms (but never less than one) must be accessible.

• Following are examples of specific scoping requirements for new construction of special types
of facilities, such as restaurants, medical care facilities, mercantile establishments, libraries, and
hotels --

• In restaurants, generally all dining areas and five percent of fixed tables (but not less
than one) must be accessible.

• In medical care facilities, all public and common use areas must be accessible. In
general purpose hospitals and in psychiatric and detoxification facilities, ten percent of
patient bedrooms and toilets must be accessible. The required percentage is 100
percent for special facilities treating conditions that affect mobility, and 50 percent for
long-term care facilities and nursing homes.

• In mercantile establishments, at least one of each type of counter containing a cash
register and at least one of each design of check-out aisle must be accessible. In some
cases, additional check-out aisles are required to be accessible (i.e., from 20 to 40
percent) depending on the number of check-out aisles and the size of the facility.

• In libraries, all public areas must be accessible. In addition, five percent of fixed tables
or study carrels (or at least one) must be accessible. At least one lane at the check-
out area and aisles between card catalogs, magazine displays, and stacks must be
accessible.

• In hotels, four percent of the first 100 rooms and approximately two percent of rooms
in excess of 100 must be accessible to persons with hearing impairments (i.e., contain
visual alarms, visual notification devices, volume-control telephones, and an accessible
electrical outlet for a TDD) and to persons with mobility impairments. Moreover, an
identical percentage of additional rooms must be accessible to persons with hearing
impairments,

• Technical and scoping requirements for alterations are sometimes less stringent than
those for new construction. For example, when compliance with the new construction
requirements would be technically infeasible, one accessible unisex bathroom per floor is
acceptable.
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XII. Examinations and Courses

•. 'Certain examinations or.coursesoffered by a private entity (i.e., those' thatare related to
applications, licensing; certification, or.credentialing for secondaryor postsecondaryeducation, '.,
professional, or trade.purposesjmusteither be given. in a placeandmanner accessible to
persons with disabiliti~s,or'be made accessib~~.through alternative means ..'

. . .

• In order to provide an examination inan.aeoessible place and manner, a private entity must «

• Assure-that/the examination measures what it is -intended to measure, rather than
reflecting the individual's impaired sensory, manual, or speaking skills.

; "

• Modify the examination format when necessary (e.g., permit additional time).

• Provide auxiliary aids (e.g., taped exams, interpreters, large print answer sheets, or
qualified readers), unless they would fundamentally alter the measurement of the skills or
knowledge that the examination is intended to test or would result in an undue burden.

• Offer any modified examination at an equally convenient location, as often, and in as
timely a manner as are' other examinations.

• Administer examinations in a facility that is accessible or provide alternative comparable
arrangements, such as providing the examination at an individual's home with a proctor.

• In order to provide a course in an accessible place and manner, a private entity may need to -

• Modify the course format or requirements (e.g., permit additional time for completion of
the course).

• Provide auxiliary aids, unless a fundamental alteration or undue burden would result.

• Administer the course in a facility that is accessible or provide alternative comparable
arrangements, such as provision of the course through video tape, audio cassettes, or
prepared notes.

XIII. Enforcement of the ADA and its Regulations

• Private parties may bring lawsuits to obtain court orders to stop discrimination. No monetary
damages will be available in such suits. A reasonable attorney's fee, however, may be
awarded.

• Individuals may also file complaints with the Attorney General who is authorized to bring
lawsuits in cases of general public importance or where a "pattern or practice" of discrimination
is alleged.

• In suits brought by the Attorney General, monetary damages (not including punitive damages)
and civil penalties may be awarded. Civil penalties may not exceed $50,000 for a first viola-
tion or $100,000 for any subsequent violation.
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XIV. Technical Assistance

• The ADA requires that the Federal agencies responsible for issuing ADA regulations provide
"technical assistance."

• Technical assistance is the dissemination of information (either directly by the Department or
through grants and contracts) to assist the public, including individuals protected by the ADA
and entities covered by the ADA, in understanding the new law.

• Methods of providing information include, for example, audio-visual materials, pamphlets,
manuals, electronic bulletin boards, checklists, and training.

• The Department issued for public comment on December 5, 1990, a government-wide plan for
the provision of technical assistance.

The Department's efforts focus on raising public awareness of the ADA by providing--

• Fact sheets and pamphlets in accessible formats,
• Speakers for workshops, seminars, classes, and conferences,
• An ADA telephone information line, and
• Access to ADA documents through an electronic bulletin board for users of personal

computers.

• The Department has established a comprehensive program of technical assistance relating to
public accommodations and State and local governments.

• Grants will be awarded for projects to inform individuals with disabilities and covered
entities about their rights and responsibilities under the ADA and to facilitate voluntary
compliance.

• The Department will issue a technical assistance manual by January 26, 1992, for
individuals or entities with rights or duties under the ADA.

For additional information, contact:

Disability Rights Section
Civil Rights Division
U.S. Department of Justice
P.O. Box 66738
Washington, D.C 20035-6738
(800) 514-0301 (Voice)
(800) 514-0383 (TDD)
(202) 514-6193 (Electronic Bulletin Board)
www.usdoj.gov/crtJadaladahoml.htm
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Department of Justice

tlons with the Department of Justice Is an
appropriate continuation of current practice.

The Department of Education objected to
the proposed rule's Inclusion 'of the func-
tional area of "arts and humanities" within
its responsibilities, and the Department of
Housing and Urban Development objected to
Its proposed designation as responsible for
activities relating to rent control, the real
estate industry, and housing code enforce-
ment. The Department has deleted these
areas from the lists assigned to the Depart-
ments of Education and Housing and Urban
Development, respectively, and has added a
new paragraph (c) to §35.190,which provides
that the Department of Justice may assign
responsibility for components of State or
local goverriments that exercise responsibil-
Ities, regulate, or administer services, pro-
grams, or activities relating to functions not
assigned to specific designated agencies by
paragraph (b) of this. section to other appro-
priate agencies. The Department believes
that this approach will provide more flexibil-
Ity In determining the appropriate agency
for investigation of complaints Involving
those components of State and local govern-
ments not specifically addressed by the list-
Ings in paragraph (b). As provided in §§35.170
and 35.171,complaints flied with the Depart-
ment of Justice will be referred to the appro-
priate agency.

Several commenters proposed a stronger
role for the Department of Justice, espe-
cially with respect to the receipt and assign-
ment of complaints, and the overall monitor-
Ing of the effectiveness of the enforcement
activities of Federal agencies. As discussed
above, §§35.170and 35.171have been revised
to provide for referral of complaints by the
Department of Justice to appropriate en-
forcement agencies. Also, language has been
added to §35.190(a) of the final regulation
stating that the Assistant Attorney General
shall provide policy guidance and interpreta-
tions to designated agencies to ensure the
consistent and effective implementation of
this part.

PART 36-NONDISCRIMINATION
ON THE BASIS OF DISABILITY BY
PUBLIC ACCOMMODATIONS
AND IN COMMERCIAL FACILITIES

Subpart A-General
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36.102 Application.
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36.504 Relief.
36.505 Attorneys fees.
36.506 Alternative means of dispute resolu-
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36.509-36.599 [Reserved]

Subpart F-Certificatlon of State Laws or
Local Building Codes

36.601 Definitions.
36.602 General rule.
36.603 Filing a request for certification.
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§36.101

36.605 Procedure following preliminary de-
termination of equivalency.

36.606 Procedure following preliminary de-
nial of certification.

36.607 Effect of cert!f!catlon.
36.608 Guidance concerning model codes.
ApPENDIX A TO PART 36-STANDARDS FOR Ac-

CESSIBLEDESIGN
ApPENDIX B TO PART 36-PREAMBLE TO REGU-

LATION ON NONDISCRIMINATIONON THE
BASIS OF DISABILITY BY PUBLIC ACCOM-
MODATIONSAND IN COMMERCIALFACILI-
TIES (PUBLISHEDJULY 26.1991)

AUTHORITY:5 U.S.C. 301; 28 U.S.C. 509. 510;
42 U.S.C. 12186(b).

SOURCE:Order No. 1513-91. 56 FR 35592, July
26, 1991, unless otherwise noted.

SubpartA-General
§36.101 Purpose.

The purpose of this part is to imple-
ment title III of the Americans with
Disabilities Act of 1990(42U.S.C. 12181),
which prohibits discrimination on the
basis of disability by public accom-
modations and requires places of public
accommodation and commercial facili-
ties to be designed, constructed, and al-
tered in compliance with the acces-
sibility standards established by this
part.

§36.102 Application.
(a) General. This part applies to any-
(1) Public accommodation;
(2) Commercial facility; or
(3) Private entity that offers examl-

nations' or courses related to applica-
tions, licensing, certification, or
credentialing for secondary' or post-
secondary education, professional, or
trade purposes.

(b) Public accommodations. (1) The re-
quirements of this part applicable to
public accommodations are set forth in
subparts B, C, and D of this part.

(2) The requirements of subparts B
and C of this part obligate a public ac-
commodation only with respect to the
operations of a place of public accom-
modation.

(3) The requirements of subpart D of
this part obligate a public accommoda-
tion only with respect to-

(I) A facility used as, or designed or
constructed for use as, a place of public
accommodation; or

28 CFR Ch.1 (7-1-94 Edition) Deportment of Justice

(11) A facility used as, or designed and
constructed for use as, a commercial
facility.

(c) Commercial facilities. The require-
ments of this part applicable to com-
mercial facilities are set forth in sub-
part D of this part.

(d) Examinations and courses. The re-
quirements of this part applicable to
private entities that offer examina-
tions or courses as specified in para-
graph (a) of this section are set forth in
§36.309.

(e) ExemptiOns and exclusions. This
part does not apply to any private club
(except to the extent that the facilities
of the private club are made available
to customers or patrons of a place of
public accommodation), or to any reli-
gious entity or public entity.

§36.108 Relationship to other laws.
(a) Rule of interpretation. Except as

otherwise provided in this part, this
part shall not be construed to apply a
lesser standard than the standards ap-
plied under title V of the Rehabilita-
tion Act of 1973 (29 U.S.C. 791) or the
regulations issued by Federal agencies
pursuant to that title.

(b) Section 504. This part does not af-
fect the obligations of a recipient of
Federal financial assistance to comply
with the requirements of section 504of
the Rehabilitation Act of 1973 (29
U.S.C. 794) and regulations issued by
Federal agencies implementing section
504.

(c) Other laws. This part does not in-
validate or limit the remedies, rights,
and procedures of any other Federal
laws, or State or local laws (including
State common law) that provide great-
er or equal protection for the rights of
individuals with disabilities or individ-
uals associated with them.

(2) Between any foreign country or
any territory or possesston and any
State; or

(3) Between points in the same State
but through another State or foreign
country.

Commercial facilities means facilities-
(1) Whose operations will affect com-

merce;
(2) That are intended for

nonresidential use by a private entity;
and

(3) That are not-
(!) Facilities that are covered or ex-

pressly exempted from coverage under
the Fair Housing Act of 1968,as amend-
ed (42U.S.C. 3601-3631);

(il) Aircraft; or
(iii) Railroad locomotives, railroad

freight cars, railroad cabooses, com-
muter or intercity passenger rail cars
(including coaches, dining cars, sleep-
ing cars, lounge cars, and food service
cars), any other railroad cars described
in section 242 of the Act or covered
under title II of the Act, or railroad
rights-of-way. For purposes of this defi-
nition, "rail" and "railroad" have the
meaning given the term "railroad" in
section 202(e) of the Federal Railroad
Safety Act of 1970(45U.S.C. 431(e».

Current illegal use of drugs means ille-
gal use of drugs that occurred recently
enough to justify a reasonable belief
that a person's drug use Is current or
that continuing use is a real and ongo-
ing problem.

Disability means, with respect to an
Individual, a physical or mental im-
pairment that substantially limits one
or more of the major life activities of
such individual; a record of such an im-
pairment; or being regarded as having
such an impairment.

(1) The phrase physical or mental im-
pairment means-

(I) Any phystologtcal disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: neuro-
logical; musculoskeletal; special sense
organs; respiratory, inc! uding speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and
lymphatic; skin; and endocrine;

(iI) Any mental or psychological dis-
order such as mental retardation, or-
ganic brain syndrome, emotional or

§86.104 Definitions.
For purposes of this part, the term-
Act means the Americans with Dis-

abilities Act of 1990(Pub. L. 101-336,104
Stat. 327, 42 U.S.C. 12101-12213and 47
U.S.C. 225and 611).

Commerce means travel, trade, traffic,
commerce, transportation, or commu-
nication-

(1) Among the several States;
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mental illness, and specific learning
disabilities;

(iii) The phrase physical or mental
impairment includes, but is not limited
to, such contagious and noncontagious
diseases and conditions as orthopedic,
visual, speech, and hearing Impair-
ments, cerebral palsy, epilepsy, mus-
cular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, specific
learning disabilities, HIV disease
(whether symptomatic or asymp-
tomatic), tuberculosis, drug addiction,
and alcoholism;

(iv) The phrase physical or mental im-
pairment does not include homosexual-
ity or bisexuality.

(2) The. phrase major life activities
means functions such as caring for
one's self, performing manual tasks,
walking, seeing, hearing, speaking,
breathing, learning, and working.

(3) The phrase has a record o] such an
impairment means has a history of, or
has been misclassified as having, a
mental or physical impairment that
substantially limits one or more major
life activities.

(4) The phrase is regarded as having an
impairment means-

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but that is treated
by a private entity as constituting
such a limitation;

(Ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(Iii) Has none of the impairments de-
fined in paragraph (1) of this definition
but is treated by a private entity as
having such an impairment.

(5) The term disability does not in-
clude-

(I) Transvestism, transsexualism,
pedophilia, exhibitionism, voyeurism,
gender identity disorders not resulting
from physical impairments, or other
sexual behavior disorders;

(Ii) Compulsive gambling, kleptoma-
nia, or pyromania; or

(iii) Psychoactive substance use dis-
orders resulting from current illegal
use of drugs.

Drug means a controlled substance,
as defined in schedules I through V of

469



§36.104

section 202 of the Controlled Sub-
stances Act (21U.S.C. 812).

Facility means all or any portion of
buildings, structures, sites, complexes,
equipment, rolling stock or other con-
veyances, roads, walks, passageways,
parking lots, or other real or personal
property, including the site where the
building, property, structure, or equip-
ment is located.

Illegal use of drugs means the use of
one or more drugs, the possession or
distribution of which is unlawful under
the Controlled Substances Act (21
U.S.C. 812). The term "illegal use of
drugs" does not include the use of a
drug taken under supervision by a li-
censed health care professional, or
other uses authorized by the Controlled
Substances Act or other provisions of
Federal law.

Individual with a disability means a
person who has a disability. The term
"individual with a disability" does not
include an individual who is currently
engaging in the illegal use of drugs,
when the private entity acts on the
basis of such use.

Place of public accommodation means a
facility, operated by a private entity,
whose operations affect commerce and
fall within at least one of the following
categories-

(1) An inn, hotel, motel. or other
place of lodging, except for an estab-
lishment located within a building that
contains not more than five rooms for
rent or hire and that is actually occu-
pied by the proprietor of the establish-
ment as the residence of the proprietor;

(2) A restaurant, bar, or other estab-
lishment serving food or drink;

(3) A motion picture house, theater,
concert hall, stadium, or other place of
exhibition or entertainment;

(4) An auditorium, convention center,
lecture hall, or other place of public
gathering;

(5) A bakery, grocery store, clothing
store, hardware store, shopping center,
or other sales or rental establishment;

(6) A laundromat, dry-cleaner, bank,
barber shop, beauty shop, travel serv-
ice, shoe repair service, funeral parlor,
gas station, office of an accountant or
lawyer, pharmacy, insurance office,
professional office of a health care pro-
vider, hospital, or other service estab-
lishment;
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(7) A terminal, depot, or other sta-
tion used for specified public transpor-
tation;

(8) A museum, library, gallery, or
other place of public display or collec-
tion;

(9) A park, zoo, amusement park, or
other place of recreation;

(10) A nursery, elementary, second-
ary, undergraduate, or postgraduate
private school, or other place of edu-
cation;

(11) A day care center, senior citizen
center, homeless shelter, food bank,
adoption agency, or other social serv-
ice center establishment; and

(12) A gymnasium, health spa, bowl-
ing alley, golf course, or other place of
exercise or recreation.

Private club means a private club or
establishment exempted from coverage
under title IT of the Civil Rights Act of
1964(42U.S.C. 2000a(e».

Private entity means a person or en-
tity other than a public entity.

Public accommodation means a private
entity that owns, leases (or leases to),
or operates a place of publicaccommo-
dation.

Public entity means-
(1) Any State or local government;
(2) Any department, agency, special

purpose district. or other instrumen-
tality of a State or States or local gov-
ernment; and

(3) The National Railroad Passenger
Corporation. and any commuter au-
thority (as defined in section 103(8)of
the Rail Passenger Service Act). (45
U.S.C.541)

Qualified interpreter means an inter-
preter who is able to interpret effec-
tively, accurately and impartially both
receptively and expressively, using any
necessary specialized vocabulary.

Readily achievable means easily ac-
complishable and able to be carried out
without much difficulty or expense. In
determining whether an action is read-
ily achievable factors to be considered
include-

(1) The nature and cost of the action
needed under this part;

(2) The overall financial resources of
the site or sites involved in the action;
the number of persons employed at the
site; the effect on expenses and re-
sources; legitimate safety require-
ments that are necessary for safe oper-

ation, including crime prevention
measures; or the impact otherwise of
the action upon the operation of the
site;

(3) The geographic separateness, and
the administrative or fiscal relation-
ship of the site or sites in question to
any parent corporation or entity;

(4) If applicable, the overall financial
resources of any parent corporation or
entity; the overall size of the parent
corporation or entity with respect to
the number of its employees; the num-
ber, type, and location of its facilities;
and

(5) If applicable, the type of oper-
ation or operations of any parent cor-
poration or entity. including the com-
position, structure. and functions of
the workforce of the parent corpora-
tion or entity.

Religious entity means a religious or-
ganization, including a place of wor-
ship.

Service animal means any guide dog,
signal dog, or other animal individ-
ually trained to do work or perform
tasks for the benefit of an individual
with a disability, including. but not
limited to. guiding individuals with
impaired vision. alerting individuals
with impaired hearing to intruders or
sounds. providing minimal protection
or rescue work. pulling a wheelchair,
or fetching dropped items.

Specified public transportation means
transportation by bus, rail. or any
other conveyance (other than by air-
craft) that provides the general public
with general or special service (includ-
ing charter service) on a regular and
continuing basis.

State means each of the several
States, the District of Columbia, the
Commonwealth of Puerto Rico, Guam.
American Samoa, the Virgin Islands.
the Trust Territory of the Pacific Is-
lands, and the Commonwealth of the
Northern Mariana Islands.

Undue burden means significant dif-
ficulty or expense. In determining
whether an action would result in an
undue burden, factors to be considered
include-

(1) The nature and cost of the action
needed under this part;

(2) The overall financial resources of
the site or sites involved in the action;
the number of persons employed at the
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site; the effect on expenses and re-
sources; legitimate safety require-
ments that are necessary for safe oper-
ation, including crime prevention
measures; or the impact otherwise of
the action upon the operation of the
site;

(3) The geographic separateness, and
the administrative or fiscal relation-
ship of the site or sites in question to
any parent corporation or entity;

(4) If applicable, the overall financial
resources of any parent corporation or
entity; the overall size of the parent
corporation or entity with respect 'to
the number of its employees; the num-
ber, type, and location of its facilities;
and

(5) If applicable, the type of oper-
ation or operations of any parent cor-
poration or entity, including the com-
position. structure, and functions of
the workforce of the parent corpora-
tion or entity.

§§36.105-36.199 [Reserved)

Subpart B-General Requirements
§36.201 General.

(a) Prohibition oj discrimination. No in-
dividual shall be discriminated against
on the basis of disabf'Iit.y in thefull and
equal enjoyment of the goods, services,
facilities, privileges. advantages. or ac-
commodations of any place of public
accommodation by any private entity
who owns. leases (or leases to). or oper-
ates a place of public accommodation.

(b) Landlord and tenant responsibil-
ities. Both the landlord who owns the
building that houses a place of public
accommodation and the tenant who
owns or operates the place of public ac-
commodation are public accommoda-
tions subject to the requirements of
this part. As between the parties, allo-
cation of responsibility for complying
with the obligations of this part may
be determined by lease or other con-
tract.

§36.202 Activities.
(a) Denial of participation. A public

accommodation shall not subject an in-
dividual or class of individuals on the
basis of a disability or disabilities of
such individual or class, directly, or
through contractual. licensing, or
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other arrangements, to a denial of the
opportunity of the individual or class
to participate in or benefit from the
goods, services. facilities, privileges,
advantages, or accommodations of a
place of public accommodation.

(b) Participation in unequal benefit. A
public accommodation shall not afford
an individual or class of individuals, on
the basis of a disability or disabilities
of such individual or class, directly, or
through contractual, licensing,or
other arrangements, with the oppor-
tunity to participate in or benefit from
a good, service, facility, privilege, ad-
vantage, or accommodation that is not
equal to that afforded to other individ-
uals.

(c) Separate benefit. A public accom-
modation shall not provide an individ-
ual or class of individuals, on the basis
of a disa)Jility or disabilities of such in-
dividual or class, directly, or through
contractual. licensing, or other ar-
rangements with a good, service, facil-
ity, privilege, advantage, or accommo-
dation that is different or separate
from that provided to other individ-
uals, unless such action is necessary to
provide the individual or class of indi-
viduals with a good, service, facility,
privilege, advantage, or accommoda-
tion, or other opportunity that is as ef-
fective as that provided to others.

(d) Individual or class of individuals.
For purposes of paragraphs (a) through
(c) of this section, the term "individual
or class of individuals" refers to the
clients or customers of the public ac-
commodation that enters into the con-
tractual, Itcensing. or other arrange-
ment.

§36.203 Integrated settings.
(a) General. A public accommodation

shall afford goods, services, facilities,
privileges, advantages, and accom-
modations to an individual with a dis-
ability in the most integrated setting
appropriate to the needs of the individ-
ual.

(b) Opportunity to participate. Not-
withstanding the existence of separate
or different programs or activities pro-
vided in accordance with this subpart,
a public accommodation shall not deny
an individual with a disability an op-
portunity to participate in such pro-
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grams or activities that are not sepa-
rate or different.

(c) Accommodations and serVices. (1)
Nothing in this part shall be construed
to require an individual with adisabil-
ity to accept an accommodation, aid,
service, opportunity, or benefit avail-
able under this part that such individ-
ual chooses not to accept.

(2) Nothing in the Act or this part au-
thorizes the representative or guardian
of an individual with a disability to de-
cline food, water, medical treatment,
or medical services for that individual.

§ 36.204 Administrative methods.
A public accommodation shall not,

directly or through contractual or
other arrangements, utilize standards
or criteria or methods of administra-
tion that have the effect of discrimi-
nating on the basis of disability, or
that perpetuate the discrimination of
others who are subject to common ad-
mintstrattve control.

§36.205 Association.
A public accommodation shall not

exclude or otherwise deny equal goods,
services, facil! ties, privileges, advan-
tages, accommodations, or other oppor-
tunities to an individual or entity be-
cause of the known disability of an in-
dividual with whom the individual or
entity is known to have a relationship
or association. '

(c) Illustrations of conduct prohib-
ited by this section include, but are not
limited to:

(1) Coercing an individual to deny or
limit the benefits, services, or advan-
tages to which he or she is entitled
under the Act or this part;

(2) Threatening, intimidating, or
interfering with an individual with a
disability who is seeking to obtain or
use the goods, services, facilities, privi-
leges, advantages, or accommodations
of a public accommodation;

(3) Intimidating or threatening any
person because that person is assisting
or encouraging an individual or group
entitled to claim the rights granted or
protected by the Act or this part to ex-
ercise those rights; or

(4) Retaliating against any person be-
cause that person has participated in
any investigation or action to enforce
the Act or this part.

§ 36.207 Places of public accommoda-
tion located in prtvate residences.

(a) When a place of public accommo-
dation is located in a private residence,
the portion of the residence used exclu-
sively as a residence is not covered by
this part, but that portion used exclu-
sively in the operation of the place of
public accommodation or that portion
used both for the place of public ac-
commodation and for residential pur-
poses is covered by this part.

(b) The portion of the residence cov-
ered under paragraph (a) of this section
extends to those elements used to enter
the place of public accommodation, in-
cluding the homeowner's front side-
walk, if any, the door or entryway, and
hallways; and those portions of the res-
idence, interior or exterior, available
to or used by customers or clients, in-
cluding restrooms.

§36,208 Direct threat.
(a) This part does not require a pub-

lic accommodation to permit an indi-
vidual to partdclpats in or benefit from
the goods, services, facilities, privi-
leges, advantages and accommodations
of that public accommodation when
that individual poses a direct threat to
the health or safety of others.

(b) Direct threat means a Significant
risk to the health or safety of others
that cannot be eliminated by a modi-

§36.206 Retaliation or coercion.
(a) No private or public entity shall

discriminate against any individual be-
cause that individuai has opposed any
act or practice made unlawful by this
part, or because that individual made a
charge, testified, assisted, or partici-
pated in any manner in an investiga-
tion, proceeding, or hearing under the
Act or this part.

(b) No private or public entity shall
coerce, intimidate, threaten, or inter-
fere with any individual in the exercise
or enjoyment of, or on account of his
or her having exercised or enjoyed, or
on account of his or her having aided
or encouraged any other individual in
the exercise or enjoyment of, any right
granted or protected by the Act or this
part.
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fication of policies, practices, or proce-
dures, or' by the provision of auxiliary
aids or services.

(c) In determining whether an indi-
vidual poses a direct threat to the
health or safety of others, a public' ac-
commodation must make an individ-
ualized assessment, based on reason-
able judgment that relies on current
medical knowledge or on the best
availabie objective evidence, to ascer-
tain: the nature, duration, and severity
of the risk; the probability that the po-
tential injury will actually occur; and
whether reasonable modifications of
poltcies, practices, or procedures will
mitigate the risk.

§36,209 megal use of drugs.
(a) General. (1) Except as provided in

paragraph (b) of this section, this part
does not prohibit discrimination
against an individual based on that in-
dividual's current illegal use of drugs.

(2) A public accommodation shall not
discriminate on the basis of illegal use
of drugs against an individual who is
not engaging in current illegal use of
drugs and who-

(i) Has successfully completed a su-
pervised drug rehabili tation program
or has otherwise been rehabilitated
successfully;

(Ii) Is participating in a supervised
rehabilitation program; or

(iii) Is erroneously regarded as engag-
ing in such use.

(b) Health and drug rehabilitation serv-
ices. (1) A public accommodation shall
not deny health services, or services
provided in connection with drug reha-
bilitation. to an individual on the basis
of that individual's current illegal use
of drugs, if the individual is otherwise
entitled to such services.

(2) A drug rehabilitation or treat-
ment program may deny partiCipation
to individuals who engage in illegal use
of drugs while they are in the program.

(c) Drug testing. (1) This part does not
prohibit a public accommodation from
adopting or administering reasonable
policies or procedures, including but
not limited to drug testing, designed to
ensure that an individual who formerly
engaged in the illegal use of drugs is
not now engaging in current illegal use
of drugs.
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',;',(2) Nothing:.jn this parl!-graph(p) shall
be construed to encourage, prohibit, re-
strict, or aU:thori~e the- conducting of
testing ..fpr the Illegal use of drugs.

§3~.210' S;:Uoking.
This partdoes not preclude the pro-

hibition of, or the imposition of re-
strictions on, smoking, in places of pub-
lic accommodation.

§36.21i Maintenance of ac~essible fea-
tures. "

(a) A publtc accommodation shall
maintain in operable working condi-
tion those 'features 'of facilities and
equipmentthat are required to be read-
iiy accessible to and usable by persons
with disabilities by the Act or this
part.

(b) This section does not prohibit iso-
lated or temporary interruptions in
service or access due to maintenance or
repairs. .

§36.212 Insurance.
(a) This part shall not be construed

to prohibit or restrict--
(1) An insurer, hospital or medical

service company, health maintenance
organization, or any agent, or entity
that administers benefit plans, or simi-
lar organizations from underwriting
risks, classifying risks, or administer-
ing such risks that are based on or not
inconsistent with Sta.teIaw: or

,(2) A person or organization covered
by this part from establishing, sponsor-
ing. observing or administering the
terms of a bona fide benefit plan that
are based on underwriting risks,
classifying risks, or administering such
risks that are based on or not incon-
sistent with State law; or

(3) A person or organization covered
by this part from establishing, sponsor-
ing. observing or administering the
terms of a bona fide benefit plan that is
not subject to State laws that regulate
insurance.

(b) Paragraphs (a) (I), (2), and (3) of
this section shall not be used as a sub-
terfuge to evade the purposes of the
Act or this part,

(e) A public accommodation shall not
refuse to serve an individual with a dis-
ability because its insurance company
conditions coverage or rates on the ab-
sence of individuals with disabilities.
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§36.213 Relationship of subpart 'Bto
subparts C and D of this part.

Subpart B of this part sets forth the
general prtnclples of nondtsorimtnatton
applicable to all entities 'subject to this
part. Subparts C and D of this part pro-
vide guidance on the application of the
statute to specific sttuattons. 'I'hespe-
cific provisions, including t.he Ttrnf ta-
tions on those provisions, control over
the general provisions in cir-
cumstances where both' specifiC .and
general provisions apply.

§§ 36.214-36.299 [Reserved)

the modifications are necessary to af-
ford goods, services, facilities. privi-
leges. 'advantages. or accommodations
to indi-viduals with disabHlties, unless
the public accommodation can dem-
onstrate that making the modifica-
tions would 'fundamentally alter the
nature of the goods, services, facilities.
prrvtleges, advantages. or accommoda-
tions.

(b) -,specialties-:(l) General. A public
accommodation may refer an individ-
ual with a disability to another public
accommodation. if that individual is
seeking, .orrequlres, treatment or serv- .
ices outside of the referring public ac-
commodation's area of specialization,
and if, in the normal course of its oper-
ations. the referring public accommo-
dation would make a similar referral
for an individual without a disability
who seeks, or requires the same treat-
ment or services.

(2) Illustration-medical specialties. A
health care provider may refer an Indi-
vidual with a disability to another pro-
vider, if that Individual is seeking, or
requires. treatment or services outside
of the referring provider's area of spe-
cialization, and if the referring pro-
vider would make a similar referral for
an individual without a disability who
seeks or requires the same treatment
or services. A physician who specializes
in treating only a particular condition
cannot refuse to treat an individual
with a disability for that condition.
but Is not required to treat the individ-
ual for a different condition.

(c) Service animals-(1) General. Gen-
erally, a public accommodation shall
modify poltcies, practices, or proce-
dures to permi t the use of a service
animal by an individual with a disabil-
Ity.

(2) Care or supervision of service ani-
mals. Nothing in this part requires a
public accommodation to supervise or
care for a service animal.

(d) Check-out aisles. A store with
check-out aisles shall ensure that an
adequate number of accessible check-
out aisles are kept open during store
hours, or shall otherwise modify its
policies and practices, in order to en-
sure that an equivalent level of conven-
ient service is provided to individuals
with disabilities as is provided to oth-
ers. If only one check-out aisle is ac-

Subpart C-Speclflc Requirements
§36.301 Eligibility criteria.

(a) General. A public accommodation
shall not Impose or apply eligibility
criteria that screen out or tend to
screen out an individual with a disabil-
ity or any class of individuals with dis-
abilities from fully and equally enjoy-
ing any goods, services, facilities,
privileges, advantages, or accommoda-
tions, unless such criteria can be
shown to be necessary for the provision
of the goods, services, facilities, privi-
leges, advantages, or accommodations
being offered.

(b) Safety. A public accommodation
may impose legitimate safety require-
ments that are necessary for safe oper-
ation. Safety requirements must be
based on actual risks and not on mere
speculation. stereotypes, or generaliza-
tions about individuals with disabil-
ities.

(c) Charges. A public accommodation
may not Impose a surcharge on a par-
ticular Individual with a disability or
any group of individuals with disabil-
ities to cover the costs of measures.
such as the provision of auxiliary aids,
barrier removal. alternatives to barrier
removal. and reasonable modifications
in policies, practices, or procedures,
that are required to provide that Indi-
vidual or group with the nondiscrim-
inatory treatment required by the Act
or this part.

§36.302 Modifications in policies, prac-
tices, or procedures.

(a) General. A public accommodation
shall make reasonable modifications in
poltctes, practices, or procedures, when
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cessible, andit is generally: Used for ex-
press service; one way of providing
equivalent service is to allow persons
with mobility impairments to make all
their purchases at that aisle. '

§36.303 Auxiliary aids and-services.
(a) General; A public accommodation

shall take those steps that may be nec-
essary to ensure that no individual
with a disability is excluded. denied
services. segregated or otherwise treat-
ed differently than other individuals
because of the absence ofauxi liary aids
and services, unless the public accom-
modation can demonstrate that taking
those steps would fundamentally al ter
the nature of the goods, services, facili-
ties, privileges, advantages, or accom-
modations being offered or would re-
sult in an undue burden, i.e., signifi-
cant difficulty or expense.

(b) Examples. The term "auxiliary
aids and .services" includes-

(1) Qualified interpreters, notetakers,
computer-aided transcription services.
written materials, telephone handset
amplifiers,· assistive listening devices,
assistive listening systems, telephones
compatible with hearing aids, closed
caption decoders, open and closed cap-
tioning, telecommunications devices
for deaf persons (TDD's), videotext dis-
plays, or other effective methods of
making aurally delivered materials
available to individuals with hearing
impairments;

(2) Qualified readers, taped texts,
audio recordings, Brailled materials,
large print materials, or other effective
methods of making visually delivered
materials available to individuals with
visual impairments;

(3) Acquisition or modification of
equipment or devices; and

(4) Other similar services and ac-
tions.

(c) Effective communication. A public
accommodation shall furnish appro-
priate . auxiliary aids and services
where necessary to ensure effective
communication with individuals with
disabili ties. ,

(d) Telecommunication devices for the
deaf (TDD's). (1) A public accommoda-
tion that offers a customer, client, pa-
tient, or participant the opportunity to
make outgoing telephone calls on more
than an incidental convenience basis
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shall make available, upon-request, a
TDD for the use of an individual who
has impaired hearing or a communica-
tion disorder. '

(2) This part does not require a public
accommodation to use a TDD for re-
cefving or making telephone calls inci-
dent to its operations.

(e) ,Closed caption decoders.: Places of
lodging that provide .televtsiona in five
or more guest rooms and hospitals that
provide televisions for patient use Shall
provide, upon request, Ii. means for de-
coding captions for use by an Indlvtd-
ual with impaired hearing. '

<0 Alternattves. If provision of a par-
ticular auxiliary .atd or service by a,
public accommodation would result in
a fundamental alteration in the nature
of the goods, services, facilities, privi-
leges, advantages, or accommodations
being offered or in an undue burden,
i.e., Significant difficulty or expense,
the public accommodation shall pro-
vide an alternative auxiliary aid or
service, if one exists, that would not
result in an alteration or such burden
but would nevertheless ensure that, to
the maximum extent possible, individ-
uals with disabilities receive the goods,
services, facilities, privileges, advan-
tages, or accommodations offered by
the public accommodation.

§36.304 Removal of barriers.
(a) General. A public accommodation

shall remove architectural barriers in
existing facilities, including commu-
nication barriers that are structural in
nature, where such removal is readily
achievable, i.e., easily accomplishable
and able to be carried out without
much difficulty or expense.

(b) Examples. Examples of steps to re-
move barriers include, but are not lim-
ited to, the following actions---

(1) Installing ramps;
(2) Making curb cuts in sidewalks and

entrances;
(3) Repositioning shelves;
(4) Rearranging tables, chairs, vend-

ing machines, display racks, and other
furniture;

(5) Repositioning telephones;
(6) Adding raised markings on eleva-

tor control buttons;
(7) Installing flashing alarm lights;
(8) Widening doors;
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(9) Installing offset hinges to widen
doorways;

(10) Eliminating a turnstile' or pro-
viding an alternative accessible path;

(11) Installing accessible door hard-
ware;

(12) Insta111ng grab bars in toilet
stalls;

(13) Rearranging toilet partitions to
increase maneuvering space;

(14) Insulating lavatory pipes under
sinks to prevent burns';

(15) Installing a raised toilet seat;
(16) Installing a full-length bathroom

mirror;
(17) Repositioning the paper towel

dispenser in a bathroom;
(18) Creating designated accessible

parking spaces;
(19) Insta1l1ng an accessible paper cup

dispenser at an existing inaccessible
water fountain;

(20) Removing high pile, low density
carpeting; or

(21)Install1ng vehicle hand controls.
(c) Prtortties.A public accommoda-

tion is urged to take measures to com-
, ply with the barrier removal require-
ments of this section in accordance
with the following order of priorities.

(1) First, a public accommodation
should take measures to provide access
to a place of public accommodation
from public sidewalks, parking, or pub-
lic transportation. These measures in-
clude, for example, installing an en-
trance ramp, widening entrances, and
providing accessible parking spaces.

(2) Second, a public accommodation
should take measures to provide access
to those areas of a place of public ac-
commodation where goods and services
are made available to the public. These
measures include, for example, adjust-
ing the layout of display racks, rear-
ranging tables, providing Brailled and
raised character stgnage, widening
doors, providing visual alarms, and 'in-
stalling ramps.

(3) Third, a public accommodation
should take measures to provide access
to restroom facilities. These measures
include, for example, removal of ob-
structing furniture or vending ma-
chines, widening of doors, installation
of ramps, providing accessible signage,
widening of toilet stalls, and installa-
tion of grab bars.

(4) Fourth, a public accommodation
should take any other measures nec-
essary to provide access to the goods,
services, facilities, privileges, advan-
tages, or accommodations of a place of
public accommodation.

(d) Relationship to alterations require-
ments of subpart D of this part. (1) Ex-
cept as provided in paragraph (d)(2) of
this section, measures taken to comply
with the barrier removal requirements
of this section shall comply with the
applicable requirements for alterations
in §36.402and §§36.404-36.406of this part
for the element being altered. The path
of travel requirements of §36.403 shall
not apply to measures taken solely to
comply with the barrler-i removal re-
quirements of this section.

(2) If, as a result of compliance with
the alterations requirements specified
in paragraph (d)(1) 'of this section, the
measures required to remove a barrier
would not be readily achievable, a pub-
lic accommodation may take other
readily achievable measures to remove
the barrier that do not fully comply
with the specified requirements, Such
measures include, for example. provid-
ing a ramp with a steeper slope or wid-
ening a doorway to a narrower width
than that mandated by the alterations
requirements. No measure shall be
taken, however, that poses a signifi-
cant risk to the health or safety of in-
dividuals with disabilities or others.

(e) Portable ramps. Portable ramps
should be used to comply with this sec-
tion only when installation of a perma-
nent ramp is not readily achievable. In
order to avoid any Significant risk to
the health or safety of Individuals with
disabilities or others in using portable
ramps, due consideration shall be given
to safety features such as nonslip sur-
faces, railings, anchoring, and strength
of materials.

<0 Selling or serving space. The rear-
rangement of temporary or movable
structures, such as furniture, equip"
ment, and display racks is not readily
achievable to the extent that it results
in a significant loss of selling or serv-
ing space.

(g) Limitation on barrier removal obli-
gations. (1) The requirements for bar-
rier removal under §36.304shall not be
interpreted to exceed the standards for
alterations in subpart D of this part.
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(2) To the extent that relevant stand-
ards for alterations are not provided in
subpart D 'of this part, then the re-
quirements of §36,304shall not be inter-
preted to exceed the standards for new
-constructton in subpart D of this part.

(3) This section does not apply to
rolling stock and other conveyances to
the extent that §36.310appliesto roll-
ing stock and other conveyances.

§36.305 Alternatives to barrier re-
moval,

(a) General. Where a public accommo-
dation can demonstrate that barrier re-
moval is not readily achievable,' the
public accommodation shall not fail to
make its goods. services, facili ties,
privileges, advantages. or accommoda-
tions available through alternative
methods, if those methods are readily
achievable.

(b) Examples. Examples <if alter-
natives to barrier removal include, but
'are not limited to, the following ac-
tions---

(1) Providing curb service or home
delivery;

(2) Retrieving merchandise from in-
accessible shelves or racks;

(3) Relocating activities to accessible
locations;

(c) Multiscteeti cinemas. If it is not
readily achievable to remove barriers
to provide access by persons with mo-
bility impairments to all of the thea-
ters of a multiscreen cinema, the cin-
ema shall establish a film, rotation
schedule that provides reasonable ac-
cess for individuals who use wheel-
chairs to all films. Reasonable notice
shall be provided to the public as to the
location and time of accessible
showings.

§ 36.306 Personal devices and services.
This part does not require a public

accommodation to provide its cus-
tomers, clients, or participants with
personal devices, such as wheelchairs;
individually prescribed devices,such as
prescription eyeglasses or hearing aids;
or services of a personal nature includ-
ing assistance in eating, toileting, or
dressing.

§36.307 Accessible or special goods.
(a) This part does not require a pub-

lic accommodation to alter its inven-
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tory to include accessible or special
goods that are designed for, or facili-
tate use by, individuals with disabil-
ities.

(b) A public accommodation shall
order accessible or special goods at the
request of an individual with disabil-
ities, if, in the normal course of its OJ)- .

eration, it makes special orders on re-
quest for unstocked goods, and if the
accessible or special goods can be ob-
tained from a supplier with whom the
public accommodation customarily
does business.

(c) Examples of. accessible or special
goods include items such as Brailled
versions of books. books on audio cas-
settes. closed-captioned video tapes,
special sizes or lines of clothing. and
special foods to meet particular die-
tary needs.

§36.308 seating in assembly areas.
(a) Existing facilities. (1) To the extent

that it is readily achievable, a public
accommodation in assembly areas
shall-

(I) Provide a reasonable number of
wheelchair seating spaces and seats
with removable aisle-side arm rests;
and .

(ii) Locate the wheelchair seating
spaces so that they-

·(A) Are dispersed throughout the
seating area;

(B) Provide lines of sight and choice
of admission prices comparable to
those for members of the general pub-
lic;

(C) Adjoin an accessible route that
also serves as a means of egress in case
of emergency; and

(D) Permit individuals who use
wheelchairs to sit with family mem-
bers or other companions.

(2) If removal of seats is not readily
achievable, a public accommodation
shall provide, to the extent that it is
readily achievable to do so, a portable
chair or other means to permit a fam-
ily member or other .companion to si t
with an individual who uses a wheel-
chair.

(3) The requirements of paragraph (a)
of this section shall not be interpreted
to exceed the standards for alterations
in subpart D of this part.

(b) New construction and alterations.
The provision and location of wheel-
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chair seating spaces In newly con-
structed or altered assembly areas
shall be governed by the standards for
new construction and alterations In
subpart D of this part.

§36.309 Examinations and courses.
. (a) General. Any private entity that
offers examinations or courses related
to applications, Ilcenstng, certifi-
cation, or credentialing for secondary
or postsecondary education, profes-
sional, or trade purposes shall offer
such examinations or courses in a place
and manner accessible to persons with
disabilities or offer alternative acces-
sible arrangements for such individ-
uals.

(b) Examinations. (1) Any private en-
tity offering an examination covered
by this section must assure that-«

(I) The examination is selected and
administered so as to best ensure that;
when the examination is administered
to an individual with a disability that
impairs sensory, manual, or speaking
skills, the examination results accu-
rately reflect the individual's aptitude
or achievement level or whatever other
factor the examination purports to
measure, rather than reflecting the in-
dividual's Impaired sensory, manual, or
speaking skills (except where those
skills are the factors that the examina-
tion purports to measure);

(iI) An examination that Is designed
for individuals with impaired sensory,
manual, or speaking skills is offered at
equally convenient locations, as often,
and in as timely a manner as are other
examinations; and

(iii) The examination is administered
in facilities that are accessible to Indi-
viduals with disabilities or alternative
accessible arrangements are made.

(2) Required modifications to an ex-
amination may include changes in the
length of time permitted for comple-
tion of the examination and adaptation
of the manner in which the examina-
tion is given.

(3) A private entity offering an exam-
Ination covered by this section shall
provide appropriate auxiliary aids for
persons with impaired sensory, man-
ual, or speaking skills, unless that pri-
vate entity can demonstrate that offer-
ing a particular auxiliary aid would
fundamentally alter the measurement

of the skills or knowledge the examina-
tion is intended to test or would result
in an undue burden. Auxiliary aids and
Services required by this section may
include taped examinations, inter-
preters or other effective methods of
making orally delivered materials
available to individuals with hearing
impairments, Brailled or large print
examinations and answer sheets or
qualified readers for individuals with
visual impairments or learning disabil-
Ities, transcribers for individuals with
manual impairments, and other similar
services and actions.

(4) Alternative accessible arrange-
ments may Include, for example, provi-
sion of an examination at an individ-
ual's home with a proctor if accessible
f:lcllities or equipment are unavailable.
Alternative arrangements must pro-
vide comparable condi tions to those
provided for nondisabled individuals ..

(c) Courses. (1) Any private entity
that offers a course covered by .this sec-
tion must make such modifications to
that course as are necessary to ensure
that the place and manner in which the
course is given are accessible to indi-
viduals with disabilities.

(2) Required modifications may in-
clude changes in the length of time
permitted for the completion of the
course, substitution of specifiC require-
ments, or adaptation of the manner in
which the course is conducted or
course materials are distributed.

(3) A private entity that offers a
course covered by this section shall
provide appropriate auxiliary aids and
services for persons with impaired sen-
sory, manual, or speaking skills, unless
the private entity can demonstrate
that offering a particular auxiliary aid
or service would fundamentally alter
the course or would resul t in an undue
burden. Auxiliary aids and services re-
quired by this section mav include
taped texts, interpreters or other effec-
tive methods of making orally deliv-
ered materials available to Individuals
with hearing impairments, Brailled or
large print texts or qualified readers
for individuals with visual impair-
ments and learning disabilities, class-
room equipment adapted for use by in-
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dividuals with manual impairments,
and other similar services and actions.

(4) Courses must be administered in
facilities that are accessible to individ-
uals with disabilities or alternative ac-
cessible arrangements must be made.

\5) Alternative accessible arrange:'
ments may include, for example, provi-
sion of the course through videotape,
cassettes, or prepared notes. Alter-
native arrangements must provide
comparable conditions to those pro-
vided for nondisabled individuals.

§ 36.310 Transportation provided by
public accommodations. .

(a) General. (1) A public accommoda-
tion that provides transportation serv-
ices, but that is not primarily engaged
in the business of transporting people,
Is subject to the general and specific
provisions in subparts B, C, and D of
this part for its transportation oper-
ations, except as provided in this sec-
tion.

(2) Examples. Transportation services
subject to this section include, but are
not limited to, shuttle services oper-
ated between transportation terminals
and places of public accommodation,
customer shuttle bus services operated
by private companies and shopping
centers, student transportation sys-
tems, and transportation provided
within recreational facilities such as
stadiums, zoos, amusement parks, and
ski resorts.

(b) Barrier removal. A public accom-
modation subject to this section shall
remove transportation barriers in ex-
isting vehicles and rail passenger cars
used for transporting individuals (not
including barriers that can only be re-
moved through the retrofitting of vehi-
cles or rail passenger cars by the in-
stallation of a hydraulic or other lift)
where such removal is readily achiev-
able.

(c) Requirements for vehicles and sys-
tems. A public accommodation subject
to this section shall comply with the
requirements pertaining to vehicles
and transportation systems In the reg-
ulations issued by the Secretary of
Transportation pursuant to section 306
of the Act.
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§§ 36.311-36.399 [Reserved]

Subpart D-New Construction and
Alterations

§36.401 New construction.
(a) General. (1) Except as provided in

paragraphs (b) and (c) of this section.
discrimination for purposes of this part
includes a failure to deslgn and con-
struct facilities for first occupancy
after January 26.1993.that are readily
accessible to and usable by individuals
with disabilities.

(2) For purposes of this section. a fa-
cHity is designed and constructed for
first occupancy after January 26, 1993,
only-

(1) If the last application for a build-
ing permit or permit extension for the
facility is certified to be complete. by
a State, County. or local government
after January 26, 1992(or, in those ju-
risdictions where the government does
~ot certify completion of appltcattons,
if the last application for a building
permit or permit extension for the fa-
cility is received by the State. County.
or local government after January 26.
1992);and

(il) If the first certificate of occu-
pancy for the facility is issued after
January 26.1993.

(b) Commercial facilities located In pri-
vate residences. (1) When a commercial
facility is located in a private resi-
dence. the portion of the residence used
exclusively as a residence is not cov-
ered by this subpart. but that portion
used exclusively in the operation of the
commercial facility or that portion
used both for the commercial facility
and for residential purposes is covered
by the new construction and alter-
ations requirements of this subpart.

(2) The portion of the residence cov-
ered under paragraph (b)(I) of this sec-
tion extends to those elements used to
enter the commercial facil1ty, includ-
ing the homeowner's front sidewalk. if
any, the door or entryway, and hall-
ways; and those portions of the resi-
dence, interior or exterior. available to
or used by employees or visitors of the
commercial facility, including rest-
rooms.

(c) Exception for structuralim7Jrac-
ticability. (1) Full compliance with the
requirements of this section is not re-
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quired where an" entity can dem-
onstrate that it is structurally imprac-
ticable to meet the requirements. Full
compliance will be' considered struc-
turally impracticable only in those

.rare circumstances when the unique
characteristics of terrain prevent the
incorporation of accessibility features.

(2) If full compliance with this sec-
tion would be structurally impractica-
ble. compliance with this section is re-
quired to the extent that it is not
structurally impracticable. In that
case. any portion of the facility that
can be made accessible shall be made
accessible to the extent that it is not
structurally impracticable.

(3) If providing accessibility in con-
formance with this section to individ-
uals with certain disabilities (e.g.,
those who use wheelchairs) would be
structurally impracticable. accessibil-
ity shall nonetheless be ensured to per-
sons with other types of disabllitJ,es
(e.g.. those who use crutches or who
have sight, hearing. or mental impair-
ments) in accordance with this section.

(d) Elevator exemption. (1) For pur-
poses of this paragraph (d)-

(1) Professional office of a health care
provider means a location where a per-
son or entity regulated by a State to
provide professional services related to
the physical or mental health of an In-
dividual makes such services available
to the public. The facility housing the
"professional office of a health care
provider" only includes floor levels
housing at least one health care pro-
vider, or any floor level des1gnedor in-
tended for use by at least one health
care provider.

(11) Shopping center or shopping mall
means-

(A) A building housing five or more
sales or rental establishments; or

(B) A series of buildings on a common
site, either under common ownership
or common control or developed either
as one project or as a series of related
projects, housing five or more sales or
rental establishments. For purposes of
this section, places of public accommo-
dation of the types listed in paragraph
(5) of the definition of "place of public
accommodation" in section §36.104are
considered sales or rental establish-
ments. The facility housing a "shop-
ping center or shopping mall" only in-

eludes floor levels housing at least one
sales or rental establishment. or any
floor level designed or intended for use
by at least one sales or rental estab-
lishment.

(2) This section does not require the
installation of an elevator in a facility
that is less than three stories or has
less than 3000square feet per story. ex-
cept with respect to any facility that
houses one or more of the following:

(i) A shopping center or shopping
mall. or a professional office of a
health care provider.

(H) A terminal. depot. or other sta-
tion used for specified public transpor-
tation. or an airport passenger terrnt-
nal. In such a facility. any area hous-
ing passenger services. including
boarding and debarking, loading and
unloading. baggage claim. dining facili-
ties. and other common areas open to
the public, must be on an accessible
route from an accessible entrance.

(3) The elevator exemption set forth
in this paragraph (d) does not obviate
or limit, In any way the obligation to
comply with the other accesslb111tyre-
quirements established in paragraph
(a) of this section. For example, in a fa-
cility that houses a shopping center or
shopping mall. or a professional office
of a health care provider. the floors
that are above or below an accessible
ground floor and that do not house
sales or rental establishments or a pro-
fessional office of a health care pro-
vider. must meet the requirements of
this section but for the elevator.

§ 36.402 Alterations.
(a) General. (1) Any alteration to a

place of public accommodation or a
commercial facility, after January 26,
1992,shall be made so as to ensure that.
to the maximum extent feasible. the
altered portions of the facility are
readily accessible to and usable by in-
dividuals with disabilities, including
individuals who use wheelchairs.

(2)An alteration is deemed to be un-
dertaken after January 26. 1992.if the·
physical alteration of the property be-
gins after that date.

(b) Alteration. For the purposes of
this part. an alteration is a change to
a place of public accommodation or a
commercial facility that affects or
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could affect the usability of the build-
ing or facility or any part thereof.

(1) Alterations include. but are not
limited to. remodeling. renovation. re-
habilitation. reconstruction. historic
restoration. changes or rearrangement
in structural parts or elements. and
changes or rearrangement in the plan
configuration of walls and full-height
partitions. Normal maintenance,
reroofing. painting or wallpapering. as-
bestos removal, or changes to mechani-
cal and electrical systems are not al-
terations unless they affect the
usability of the building or facility.

(2) If existing elements. spaces. or
common areas are altered, then each
such altered element, space, or area
shall comply with the applicable provi-
sions of appendix A to this part.

(c) To the maximum extent feasible. The
phrase "to the maximum extent fea-
sible," as used in this section, applies
to the occasional case where the nature
of an existing facility makes it vir-
tually impossible to comply fully with
applicable accessibility standards
through a planned alteration. In these
circumstances. the alteration shall
provide the maximum physical acces-
sibility feasible. Any altered features
of the facility that can be made acces-
sible shall be made accessible. If pro-
viding . accessibility in conformance
with this section to individuals with
certain disabilities (e.g.. those who use
wheelchairs) would not be feasible. the
facility shall be made accessible to per-
sons with other types of disabilities
(e.g., those who use crutches. those
who have impaired vision or hearing,
or those who have other impairments).

§36.403 Alterations: Path of travel.
(a) General. An alteration that affects

or could affect the usability of or ac-
cess to an area of a facility that con-
tains a primary function shall be made
so as to ensure that. to the maximum
extent feasible, the path of travel to
the altered area and the restrooms.
telephones. and drinking fountains
serving the altered area. are readily ac-
cessible to and usable by individuals
with disabilities. including individuals
who use wheelchairs. unless the cost
and scope of such alterations is dis-
proportionate to the cost of the overall
alteration.
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(b) Primary function. A "primary
function" is a major activity for which
the facility is intended. Areas that con-
tain a primary' function include, but
are not limited to, the customer serv-
ices lobby of a bank, the dining area of
a cafeteria, the meeting rooms in a
conference center, as well as offices
and other work areas in which the ac-
tivities of the public accommodation
orother.private entity using the facil-
ity are carried out. Mechanfcal rooms,
boiler rooms, supply storage rooms,
employee lounges or locker rooms,
jani torial closets, entrances, corridors,
and restrooms are not areas containing
a primary function.

(c) Alterations to an area containing a
primary function. (1) Alterations that
affect the usability of or access to an
area containing a primary function in-
clude, but are not limited to--

(i) Remodeling merchandise display
areas or employee work areas in a de-
partment store;

(ii) Replacing an inaccessible floor
surface in the customer service or em-
ployee work areas of a bank;

(iii) Redesigning the assembly line
area of a factory; or

(iv) Installing a computer center in
an accounting firm.

(2) For the purposes of this section,
alterations to windows, hardware, con-
trols, electrical outlets, and slgnage
shall not be deemed to be alterations
that affect the usability of or access to
an area containing a primary function.

(d) Landlord/tenant: If a tenant is
making alterations as defined in §36.402
that would trigger the requirements of
this section, those alterations by the
tenant in areas that only the tenant
occupies do not trigger a path of travel
obligation upon the landlord with re-
spect to areas of the facility under the
landlord's authority, if those areas are
not otherwise being altered.

(e) Path of travel. (1) A "path of trav-
el" includes a continuous, unob-
structed way of pedestrian passage by
means of which the altered area may
be approached, entered, and exited, and
which connects the altered area with
an exterior approach (including side-
walks, streets, and parking areas), an
entrance to tJiii.. facility, and other
parts of the f~.
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(2) An accessible path of travel may
consist of walks and sidewalks, curb
ramps and 'other interior or exterior
pedestrian ramps; clear floor paths
through lobbies, corridors, rooms, and
other Improved areas; parking' access
aisles; elevators and lifts; or a com-
bination of these elements.

(3) For the purposes of this part, the
term "path of travel" also includes the
restrooms, telephones; and drinking
fountains serving the altered area.

(f) Disptoportionalits), (I) Alterations
made to provide an accessible path of
travel to the altered area will be
deemed disproportionate to the overall
alteration when the cost exceeds 20% of
the cost of the alteration to the pri-
mary function area.

(2) Costs that may be counted as ex-
penditures required to provide an ac-
cessible path of travel may include:

(1) Costs associated with providing an
accessible entrance and an accessible
route to the altered area, for example,
the cost of widening doorways or in-
stalling ramps;

(Ii) Costs associated with making
restrooms accessible, such as installing
grab bars; enlarging toilet ~talls, insu-
lating pipes, or installing accessible
faucet controls;

(iii) Costs associated with providing
accessible telephones, such as relocat-
ing the telephone to an accessible
height, installing amplification de-
vices, or Installing a telecommuni-
cations device for deaf persons (TDD);

(Iv) Costs associated with relocating
an inaccessible drinking fountain.

(g) Duty to provide accessible features
in the event of disproportionality. (1)
When the cost of alterations necessary
to make the path of travel to the al-
tered area fully accessible is dispropor-
tionate to the cost of the overall alter-
ation, the path of travel shall be made
accessible to the extent that it can be
made accessible without Incurring dis-
proportionate costs.

(2) In choosing which accessible ele-
ments to provide, priority should be
given to those elements that will pro-
vide the greatest access, in the follow-
ing order:

(1) An accessible entrance;
(Ii) An accessible route to the altered

area;

(iii) At least one accessible restroom
for each sex or a single unisex rest-
room;
. (iv) Accessible telephones;

(v) Accessible drinking' fountains;
and
. (vi) When possible, additional acces-
sible elements such as parking, stor-
age, and alarms. .

(h) Series of smaller alterations. (1) The
obligation to provide an accessible
path of travel may not be evaded by
performing a series of small alterations
to the area served bva single path of
travel if those alterations could have
been performed as a single undertak-
ing.

(2) (1) If an area containing a primary
function has been altered without pro-
viding an accessible path of travel to
that area, and subsequent alterations
of that area, or a different area on the
same path of travel, are undertaken
within three years of the original alter-
ation, the total cost' of alterations to
the primary function areas on that
path of travel during the preceding
three year period shall be considered in
determining whether the cost of mak-
ing that path of travel accessible is dis-
proportionate.

(ii) Only alterations undertaken after
January 26. 1992,shall be considered in
determining if the cost of providing an
accessible path of travel is dispropor-
tionate to the overall cost of the alter-
ations.

§ 36.404 Alterations: Elevator exemp-
tion.

(a) This section does not require the
installation of an elevator in an altered
facility that is less than three stories
or has less than 3,000 square feet per
story, except with respect to any facil-
Ity that houses a shopping center, a
shopping mall, the professional office
of a health care provider, a terminal.
depot, or other station used for speci-
fied public transportation. or an air-
port passenger terminal.

(1) For the purposes of this section,
"professional office of a health care
provider" means a location where a
person or entity regulated by a State
to provide professional services related
to the physical or mental health of an
individual makes such services avail-
able to the public. The facility that
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.houses a "professional office of'a
health care provider"· only' Includes
floor levels housing by ~t least one
health care provider, or any floor level
designed or intended for use by at least
one health care provider.

(2) For the purposes of this section,'
shopping center or shopping mall
means-

(i) A building housing five or more
sales or rental establishments; or

(ii) A series of buildings on a common
site, connected by a common pedes-
trian access route above or below the .
ground floor, that is either under com-
mon ownership or common control or
developed either as one project or as a
series of related projects, housing five
or more sales or rental establishments.
For purposes of this section, places of
public accommodation of the types
listed in paragraph (5) of the definition
of "place of public accommodation" in
§36.104 are considered sales or rental
establishments. The facil! ty housing a
"shopping center or shopping mall"
only includes floor levels housing at
least one sales or rental establishment,
or any floor level designed or Intended
for use by at least one sales or rental
establishment.

(b) The exemption provided in para-
graph (a) of this section does not obvi-
ate or limit in any way the obligation
to comply with the other accessibility
requIrements established in this sub-
part. For example, alterations to floors
above or below the accessible ground
floor must be accessible regardless of
whether the al tered facility has an ele-
vator.

§ 36.405 Alterations: Historic preserva-
tion.

(a) Alterations to buildings or facili-
ties that are eligible for listing in the
National Regtster of Historic Places
under the National Historic Preserva-
tion Act (16 U.S.C. 470 et seq.), or are
designated as historic under State or
local law. shaIl comply to the maxi-
mum extent feasible with section 4.1:i
of appendix A to this part.

(b) If it is determined under the pro-
cedures set out In section 4.1.7 of ap-
pendix A that it is not feasible to pro-
vide physical access to an historic
property that Is a pl~ of public ac-
commodation in a m~hat will not
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threaten or destroy the historic signifi-
cance of the building or facility, alter-
native methods of access shall be pro-
vided pursuant to the requirements of
subpart C of this part.

§36.406 Standards for new construc-
tion and alterations.

(a) New construction and alterations
subject to this part shall comply with
the standards for accessible design pub-
lished as appendix A to this part
(ADAAG).

(b) The chart in the appendix to this
section provides guidance to the user
in reading appendix A to this part
(ADAAG) together with subparts A
through D of this part, when determin-
ing requirements for a. particular facil-
ity.

Appendix to §36.406

This chart has no effect for purposes of
compliance or enforcement. It does not nec-
essarily provide complete or mandatory in-
formation.

Subparts A-D

1.2,3.4.1.1.Application, 36. t02(b)(3): public
General. accommodations.

36.t 02(c): commer-
cial facilities.

36.102(e): public
enlities.

36.103 (other laws)
36.401 ("for first oc-

cupancy").
36.402(a) (aijer-

atlons) ..
Definitions ....... 36.104: commercial

facilnies, facilny,
place of public ac-
commodation. pri-
vate club. public
accommodation,
public entity, reli-
gious entity.

36.401 (d)(1)(11).
36.404(a)(2):
shopping center
or shopping mall.

36.401{d)(1 Hi),
36.404(a)(I): pro-
fessional offICe of
a health care pro-
vider.

35.402: alteration;
usability.

36.402(cl: to tha
maximum extent
feasible .

New Construe- 36.401 (a) General ..
lion:.

ADAAG

3.5 Definitions. in-
cluding: additioo,
aijeration, build-
ing. element, facil-
ity, space, story.

4.1.6(j), technlcat in-
feasibility.

4.1.2.
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Subpart E-Enforcement
~36.501 Private suits.

(a) General. Any person who is being
subjected to discrimination on the
basis of disability in violation of the
Act or this part or who has reasonable
grounds for believing that such person
is about to be subjected to discrimina-
tion in violation of section 303 of the
Act or subpart D of this part may insti-
tute a civil action for preventive relief,
including an application for a perma-
nent or temporary injunction, restrain-
ing order, or other order. Upon timely
application, the court may, in its dis-
cretion, permit the Attorney General
to intervene in the civil action if the
Attorney General or his or her designee
certifies that the case is of general
public Importance. Upon application by
the complainant and in such cir-
cumstances as the court may deem
just, the court may appoint an attor-
ney for such complainant and may au-
thorize the commencement of the civil
action without the payment of fees,
costs, or security. Nothing in this sec-
tion shall require a person with a dis-
ability to engage in a futile gesture if
the person has actual notice that a per-
son or organization covered by ti tIe III
of the Act or this -part does not intend
to comply with its provisions.

(b) Injunctive relief. In the case of vio-
lations of §36.304, §§36.308. 36.310(b).
36.401, 36.402, 36.403, and 36.405 of this
part, injunctive relief shall include an
order to alter facilities to make such
facilities readily accessible to and usa-
ble by individuals with disabilities to
the extent required by the Act or this
part. Where appropriate, injunctive re-
lief shall also include requiring the
provision of an auxiliary aid or service.
modification of a policy. or provision
of alternative methods, to the extent
required by the Act or this part.

§36.502 Investigations and compliance
reviews,

(a) The Attorney General shall inves-
tigate alleged violations of the Act or
this part.,

(b) Any individual who believes that
he or she or a specific class of persons
has been subjected to discrimination

Subparts A-O . ADAAG

General 36A01(b) Commer- 4.1.3.
cial facilities in
private residences.

36.207 Places of
public accommo-
dation In private
residences .

................................. 4.1.1(3).
36.401(c) 4.1.1(5)(8).

Work Areas .....
Struc1ural Im-

practicability.
Elevalor Ex-

emption.
Other Excep-

lions.
AHerations:

General.

36.401(d) 4.1.3(5}.
36.404 ..

4.1.1(5).4.1.3(5)
and throughout.

36.401 (b): commer-
cial facilities in
private residences.

36.402 .
36.403 .

4.1.6(1).
4.1.6(2).MeraUon. Af-

fecting an
Area Con-
taining A Pri-
mary Func-
tion; Palh of
Travel;
Disproportio-
nality.

AHeralions:
Special
Technical
Provisions.

Additions ......... 36.401-36.405 4.1.5.
Historic Preser- 36.405 4.1.7.

vation.
Technical Pro- 4.2 Ihrough 4.35.

visions.

................................. 4.1.6(3).

Reslaurants 5.
and Cafe-
terias.

Medical Care 6.
Fscitijies.

Business and 7.
Mercantile.

Ubraries B.
Transient l.od!t- 9.

Ing (HOlels,
Homeless
Shelters.
Etc.).

Transportation 10.
Facilities.

[Order No. 1513-91. 56 FR 35592. July 26. 1991,
as amended by Order No. 1836-94, 59 FR 26'15,
Jan. 18, 1994)

§ 36.407 Temporary suspension of cer-
tain detectable warning require-
ments.

The requirements contained in sec-
tions 4.7.7, 4.29.5, and 4.29_6of appendix
A to this part are suspended tempo-
rarily until July 26. 1996.

[Order No. 1852-94. 59 FR 17446, Apr. 12, 1994)
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prohibited by the Act or this part may
request the Department to institute an
investigation.

(c) Where the Attorney General has
reason to believe that there may be a
violation of this part. he or she may
initiate a compliance review.

§36.503 Suit by the Attorney General.
Following a compliance review or in-

vestigation under §36.502. or at any
other time in his or her discretion, the
Attorney General may commence a
civil act.Ion In any appropriate United
States district court If the Attorney
General has reasonable cause to believe
that---

(a) Any person or group of persons is
engaged in a pattern or practice of dis-
crimination In violation of the Act or
this part; or

(b) Any person or group of persons
has been discriminated against in vio-
lation of the Act or this part and the
discrimination raises an issue of gen-
eral public importance.

§ 36,504 Relief.
(a) Authority of court. In a civil action

under §36.503, the court---
(1) May grant any equitable relief

that such court considers to be appro-
priate. including, to the extent re-
quired by the Act or this part---

(i) Granting temporary, preliminary,
or permanent relief;

(11) Providing an auxiliary aid or
service. modification of policy, prac-
tice, or procedure. or alternative meth-
od;and

(iii) Making facilities readily acces-
sible to and usable by individuals with
disabilities;

(2) May award other relief as the
court considers to be appropriate, in-
cluding monetary damages to persons
aggrieved when requested by the Attor-
ney General; and

(3) May, to vindicate the public inter-
est, assess a civil penal ty against the
entity in an amount

(i) Not exceeding $50.000 for a first
violation; and

(Ii) Not exceeding SlOO,OOOfor any
subsequent violation.

(b) Single violation. For purposes of
paragraph (a) (3) of this section, in de-
termining whether a first or subse-
quent violation has occurred, a deter-
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minatton in a single action, by judg-
ment or settlement. that the covered
entity has engaged in more than one
discriminatory act shall be counted as
a single violation.

(c) Punitive damages. For purposes or
paragraph (a)(2) of this section, the
terms "monetary damages" and "such
other relieC" do not include punitive
damages.

(d) Judicial consideration. In a civil ac-
tion under §36.503, the court, when con-
sidering what amount of civil penalty,
if any, is appropriate, shall give consid-
eration to any good faith eCfort or at-
tempt to comply with this part by the
entity. In evaluating good faith, the
court shall consider, among other fac-
tors it deems relevant, whether the en-
tity could have reasonably anticipated
the need for an appropriate type of
auxiliary aid needed to accommodate
the unique needs of a particular indi-
vidual with a disability.

§36.505 .Attorneys fees.
In any action or administrative pro-

ceeding commenced pursuant to the
Act or this part, the court or agency.
in its discretion, may allow the pre-
vailing party, other than the United
States. a reasonable attorney's fee. in-
cluding litigation expenses, and costs,
and the United States shall be liable
Cor the foregoing the same as a private
individual.

§36,506 Alternative means of dispute
resolution.

Where appropriate and to the extent
authorized by law, the use of alter-
native means of dispute resolution, in-
cluding settlement negotiations, con-
ciliation, facilitation, mediation, fact-
finding, minitrials, and arbitration, Is
encouraged to resolve disputes arising
under the Act and this part.

§36,507 Effect of unavailabimy of
technical assistance. .

A public accommodation or other pri-
vate entity shall not be excused from
compliance with the requirements of
this part because of any failure to re-
ceive technical assistance, including
any failure in .the development or dis-
semination of any technical assistance
manual aut~d b:v the Act.
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§86.508 Effective date.
(a) General. Except as otherwise pro-

vided in this section and In this part,
this part shall become effective on Jan-
uary 26. 1992.

(b) Civil actions. Except for any civil
action brought for a violation of sec-
tion 303 of the Act, no civil action shall
be brought for any act or omission de-
scribed in section 302 of the Act that
occurs-

(1) Before July 26. 1992, against busi-
nesses with 25 or fewer employees and
gross receipts of $1.000,000 or less.

(2) Before January 26, 1993, against
businesses with 10 or fewer employees
and gross receipts of $500.000 or less.

(c) Transportation services provided by
public accommodations. Newly purchased
or leased vehicles required to be acces-
sible by §36.310 must be readily acces-
sible to and usable by individuals with
disab1lities, including individuals who
use wheelchairs, if the solicitation for
the vehicle is made after August 25.
1990.

§§ 36.509--36.599 [Reserved]

title III of the Act for accessibility and
usabllity of facilities covered by that
title.

Submitting official means the State or
local official who-

(1) Has principal responsibility for
administration of a code, or is author-
Izedto submit a code on behalf of a ju-
risdiction; and

(2) Files a request for certification
under this subpart.

§36.602 General rule.
On the application of a State or local

government, the Assistant Attorney
General may certify that a code meets
or exceeds the minimum requirements
of the Act for the accessibili ty and
usability of places of public accommo-
dation and commercial facilities under
this part by issuing a certification of
equivalency. At any enforcement pro- .
ceeding under title III of the Act, such
certification shall he rebuttable evi-
dence that such State law or local ordi-
nance does meet or exceed the mini-
mum requirements of title III.

§36,603 Filing request for certifi-
cation.

(a) A submitting official may file a
request for certification of a code
under this subpart.

(b) Before filing a request for certifi-
cation of a code, the submitting offi-
cial shall ensure that-

(1) Adequate public notice of inten-
tion to file a request for certification,
notice of a hearing, and notice of the
location at which the request and ma-
terials can be inspected is published
within the relevant jurisdiction;

(2) Copies of the proposed request and
supporting materials are made avail-
able for public examination and copy-
ing at the office of the State or local
agency charged with administration
and enforcement of the code; and

(3) The local or State jurisdiction
holds a public hearing on the record. in
the State or locality, at which the pub-
lic is invited to comment on the pro-
posed request for certification.

(c) The submitting official shall in-
clude the following materials and in-
formation in support of the request:

(1) The text of the jurisdiction's code;
any standard, regulation, code, or
other relevant document incorporated

Subpart F-Certlflcatlon of State
laws or local Building Codes

§ 36.601 Definitions.
Assistant Attorney General means the

Assistant Attorney General for Civil
Rights or his or her designee.

Certification of equivalency means a
final certification that a code meets or
exceeds the minimum requirements of
title III of the Act for accessibility and
usability of facilities covered by that
title.

Code means a State law or local
building code or similar ordinance. or
part thereof, that establishes acces-
sibility requirements.

Model code means a nationally recog-
nized document developed by a private
entity for use by State or local juris-
dictions in developing codes as defined
in this section. A model code is in-
tended Cor incorporation by reference
or adoption in whole or In part, with or
without amendment. by State or local
jurisdictions.

Preliminary determination of equiva-
lency means a preliminary determina-
tion that a code appears to meet or ex-
ceed the minimum requirements of
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by reference or otherwise referenced in
the code; the law creating and empow-
ering the agency; any relevant manu-
als, guides. or any other interpretive
information issued that pertain to the
code; and any formal opinions of the
State Attorney General or the chief
legal officer of the jurisdiction that
pertain to the code;

(2) Any model code or statute on
which the pertinent code is based, and
an explanation of any differences be-
tween the model and the pertinent
code;

(3) A transcript of the public hearing
required by paragraph (b)(3) of this sec-
tion; and

(4) Any additional information that
the submitting official may wish to be
considered.

(d) The submitting official shall file
the original and one copy of the re-
quest and of supporting materials with
the Assistant Attorney General. The
submitting official shall clearly label
the request as a "request for cer·tifi-
cation" of a code. A copy of the request
and supporting materials will be avail-
able for public examination and copy-
ing at the offices of the Assistant At-
torney General in Washington, DC. The
submitting official shall ensure that
copies of the request and supporting
materials are available for public ex-
amination and copying at the office of
the State or local agency charged with
administration and enforcement of the
code. The submitting official shall en-
sure that adequate public notice of the
request for certification and of the lo-
cation at which the request and mate-
rials can be inspected is published
within the relevant jurisdiction.

(e) Upon receipt of a request for cer-
tification, the Assistant Attorney Gen-
eral may request further information
that he or she considers relevant to the
determinations required to be made
under this subpart.
(Approved by the Office of Management and
Budget under control number 119(}..()()()5)

[56 Jo'R 35592. July 26, 1991, as amended by
Order No. 1679--93. 58 FR 17522. Apr. 5. 1993)

§ 36.604 Preliminary determination.
After consultation with the Architec-

tural and Transportation Barriers
Compliance Board, the Assistant At-
torney General shal~e a prelimi-
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nary determination of equivalency or a
preliminary determination to deny cer-
tification.

§36.605 Procedure following prelimi-
nary determination of equivalency.

(a) If the Assistant Attorney General
makes a preliminary determination of
equivalency under §36.604, he or she
shall inform the submitting official. In
writing, of that preliminary determina-
tion. The Assistant Attorney General
shall also-

(1) Publish a notice in the FEDERAL
REGISTERthat advises the public of the
preliminary determination of equlva-
.lency with respect to the particular
code, and Invite interested persons and
organizations. including individuals
with disabilities, during a period of at
least 60 days following publication of
the notice, to file written comments
relevant to whether a final certifi-
cation of equivalency should be issued;

(2) After considering the information
received in response to the notice de-
scribed in paragraph (a) of this section,
and after publishing a separate notice
in the FEDERALREGISTER,hold an in-
formal hearing in Washington, DC at
which interested persons, including in-
dividuals with disabilities. are provided
an opportunity to express their views
with respect to the preliminary deter-
mination of equivalency; and

(b) The Assistant Attorney General,
after consultation with the Architec-
tural and Transportation Barriers
Compliance Board, and consideration
of the materials and information sub-
mitted pursuant to this section and
§36.603, shall issue either a certifi-
cation of equivalency or a final deter-
mination to deny the request for cer-
tification. He or she shall publish no-
tice of the certification of equivalency
or denial of certification in the FED-
ERALREGISTER.

§36,606 Procedure following prelimi-
nary denial of certification.

(a) If the Assistant Attorney General
makes a Preliminary determination to
deny certification of a code under
§36.604, he or she shall notify the sub-
mitting official of the determination.
The notification may include specifica-
tion of the manner in which the code

28 CFR Ch. I (7-1-94 Edition) Department of Justice

could be amended in order to qualify
for certification.

(b) The Assistant Attorney General
shall allow the submitting official not
less than 15 days to submit data, views,
and arguments in opposition to the
preliminary determination to deny cer-
tification. If the submitting official
does not submit materials, the Assist-
ant Attorney General shall not be re-
quired to take any further action. If
the submitting official submits mate-
rials, the Assistant Attorney General
shall evaluate those materials and any
other relevant information. After eval-
uation of any newly submitted mate-
rials, the Assistant Attorney General
shall make either a final denial of cer-
tification or a preliminary determina-
tion of equivalency.

§36.607 Effect of certification.
(a)(1) A certification shall be consid-

ered a certification of equivalency only
with respect to those features or ele-
ments that are both covered by the cer-
tified code and addressed by the stand-
ards against which equivalency is
measured.

(2) For example, If certain equipment
is not covered by the code, the deter-
mination of equivalency cannot be used
as evidence with respect to the ques-
tion of whether equipment in a build-
ing built according to the code satisfies
the Act's requirements with respect to
such equipment. By the same token,
certification would not be relevant to
construction of a facili ty for children,
if the regulations against which
equivalency is measured do not address
children's faclli ties.

(b) A certification of equivalency is
effective only with respect to the par-
ticular edition of the code for which
certification Is granted. Any amend-
ments or other changes to the code
after the date of the certified edition
are not considered part of the certifi-
cation.

(c) A submitting official may reapply
for certification of amendments or
other changes to a code that has al-
ready received certification.

§ 36.608 Guidance concerning model
codes.

Upon application by an authorized
representative of a private entity re-

sponsible for developing a model code,
the Assistant Attorney General may
review the relevant model code and
issue guidance concerning whether and
in what respects the model code Is con-
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siatent with the minimum require-
ments of the Act for the accessibility
and usability of places of public accom-
modation and commercial facilities
under this part.
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11.1 PURPOSE.

nus document sets guidelines for accessibilIty to
p/Dces oJpubUc accommodlItlDn and commercial
JadlJtles by individuals wW!. dlsabllUfes. These
guidelines are to be applied during Ihe design.
constructIOn. and alferntfDn of such buildings
andfadlJtles to the extent required by regula·
tfDns ISsued by Federal agencfes. 1ru:1udfn9 the
Department oj Justice. W1der the Amer!cans
wW!. Dlsablltttes Ad oj 1990.

The technical speqflcat10ns 4.2 through 4.35, of
these guidelines are the same as those of the
Amerlcal1 National Standard Inslflufe's docu'
ment A117.1·1980. eJ<Cept as noted In thIS text
by Uallcs. However, sectIOns 4.1.1 through 4.1.7
and sectfDns 5 through 10 are dYJerentJrom
ANSI A117.1 In thetr erlllTety and are prtnted In
standard type.

The tlIustratfDns and text of ANSI Al17.1 are
reproduced wW!. perml.s$IDnJrom the Amer!can
NatlonalS~/nsnrute.~pfeS~t~
standard /T1a9 be purchasedfrom the American
NaticruIl Standards Instlrute at t430 Broadway,
New York, New York 10018.

I 2·1 GENERAL.

2.1 Provtslo ... for Adults. The speciflca·
tlons lr1 these guidelines are based upon adult
dimensIOns and anthropometries.

2.2- Equl"t'alent F.cWtatlon. Departures
from parUcuIar technical and sroping require·
ments of thts gUideline by the use oj other
designs and technologieS are pennltted where
the aUemattve deslgfts and technolDgfes used
will proufde substantially equwalent or grealP.r
uccess to and usablltty ~thejcu:IlUy.

I ~ I MISCELLANEOUS
P INSTRUCTIONS.AND

DEFINITIONS.

3.1 Graphic Con"t'entio.... Graphic
conventions are shown In Table 1. Dimensions
that an: not marked m1nImum or mwdmum are
absolute. unless otherwise indicated In the text
or captions.

Table]
Graphic Conventions

Convention Descllptlon

38 Typical dimension line showing U.S. customary units
(In Inches) above the line and Sl units (in millimeters)
below

Dimensions for short distances indicated on
extended line

Dimension line showing alternete dimensions
required

Direction of approach

MaxImum

Minimum

Boundary 01dear Hoorerea

Centerline

i15

9
230

9 38
230 itS

max

min

--- - --- - ---- - t
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3.2 Dlme ... loaal Tolerances. All dimen-
stons are subject to conventlonal building
Industry tolerances for field conditions.

3.3 Notes. The text of theseguidelines does
not contain notes or footnotes. Additional
information. explanatlons, and advisory rnatert-
als are located In the Appendix. Paragraphs
marked with an astertsk have related. non.
mandatory material In the Appendix. In the
AppendIX. the corresponding paragraph
numbers ,I."\: preceded by ail, A.

3.4 General Terminology.

camply with Meet one or more spccutcatrons
of these guidelines.

If If then Denotes a speclflcatlon that
applies only when the conditions described
are present.

may. Denotes an option or alternatlve.

WlaJL. Denotes a mandatory specntcauon or
requirement.

~ Denotes an advisory specification or
recorrunendaUon.

3.5 Deflnit1ons.

Acc:ell Mlle. An accessible pedestrian space
between elements, such as parking spaces.
seating. and desks, that provides clearances
appropriate for use of the elements.

Acc:eulble. Describes a site. building. faCility.
or portJon thereof that complJes with these
guidelines.

Acc:ellible Slement. An element specified by
these gutdellIles (for example. telephone. con.
trols, and the like).

Accc"lble Route A continuous unobstructed
path connecttng all accessible elements and
spaces of a bUilding or facility. Intertor acces-
sible routes may Include corndors, floors.
ramps. elevators. lifts. and clear floor space at
flxtures. Exter10r accessible routes may Include
parking access aisles. curb ramps. CTosswo.lks
at vehicular ways. walks. ramps. and Ms.

ACC¢SSIblefU!ace., Space that compUes ww!.
these guldellIles.

Ad,ptahlity, The ability of certain bUilding
spaces and elements. such as kitchen
counters. sinks. and grab bars. to be added
or altered so as to accommodate the needs of
Indlvtduals wah or wtthDut disablllttes or to
accorrunodate the needs of persons with
dlfferent types or degrees of disability.

Addltlpn. An expansion. extensfDn. or increase
In the gross.floor area oj a buf/dlng or faclllLy.

administrative Authodty. A governmental
agency that adopts or enforces regulations and
guidelines for the design. construction, or
a!teralfDn of buildings and facilities.

Alteratipn, An alteration i.s a change In a
building or jaclllLy made by. on behalf oj. or
for the use of a pubuc accommodation or
commerctaljacllUy. that affects or could
affect the usability oj the buUding orjacUlty
or part thereof Alterations include. but are
not ItmUed to, remodeling. rerwootton. rehab!·
luatfDn. reconsrrucnon, hlslnrlc restoratIOn.
changes or rearrangement of the structural
parts or elements. and changes or reartanqe-
ment In theplan cDrlfigurat ton oj walls and
fuU-helght partitions. Normal maintenance.
reroojlng, po.lnttng or wallpo.perfng. or changes
In mechanical and electrtcal systems are not
ulterauons unless they affect t~ usability oj
the bUilding or facilIty.

Area ofRegue Assistance, An area. whleh
has dtrect access In an ext!. w~Te people who
are unable In use stairs may remain temporarily
In sqfet.y In auxiit further instructIOns or assis-
tance during emergency evacuatIOn.

Assembly ArCI, A room or space accornrnc-
dating a group oj Indlvtduals for recreational.
educatlonal, political. social. or amusement
purposes. or for the consumption of food and
drtnk.

Automatic Poor. A door equipped with a
power-operated mechanism and controls that
open and close the door automatIcally upon
receipt of a momentary actuating Signal. The
switch that begins the automatic cycle may be
a photoelectrtc device, floor mat. or manual
switch (see power- assisted door).

2
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3.5 De8D1tloDII

BuUdlnl. Any structure used and Intended for and may Include intervening room spaces.
supporting or sheltering any use or occupancy. doorways. hallways. con1dors. passageways.

balconies. ramps. slalTs. enclosures. lobbies.
ClreuJatloD PIth, An exterior or interior way horizontal exits. courts and yards. An accessible
of passage from one place to another for pedes- means oj egress is one rhat compIles wUh these
trtans. including. but not umned to. walks. guidelineS and does nor Include -slalrs. steps. or
hallways. courtyards, stairways, and stair escalators. Areas oJ rescue nsststnnce or eixicu-
landlngs.- arion elevators may be Included as part oj

accessible means oj egress.
~ Unobstructed.

Element. An archltectwul or mechanical compo·
Clear floor Spgce. The minimum unobstructed nent oj a building. Jacal4l. space. or sue, e.g ..
jloor or ground space requtred to accorrunodate a telephone. curb ramp. door. drtnktngJOW1Iatn.
stnyle. slarlonaty wheelchair and occupant seating. or waler closet.

~lI!Kd ~h:mdl rckRlll!oe, A telephone wUh ErtttaoCC. Any' access point to a building or
dedicated llne(s) such as a house phone. cour· portion oj a building orJaclUty usedJor the
tesy phone or phone that must be used to gain purpose oj entertng. An entrance Includes the
enlTance to a Jacally. approach walk. the uer1tcal access lecu:Ung to

the entrance platJorm. the enlTance plaiform
COmmOD UIC. Refers to those interior and !!self, uestlbules if provided. the entry d.oorfsl
exterior rooms. spaces. or elements that are or gate(sl. and the hardware oj the entry d.oorfsl
made available for the use of a restricted group or gate(51.
of people (for example. occupants oJa homeless

nu:ilUJI. AU or any portIOn oj bulldtngs. struc-. shelter. the occupants of an office butldtng, or
the guests of such occupants). tures. sue tmprovements. complexes. equipment.

roads. walks. passageways. parktng lots. or
Crpu Slppe, The slope that IS perpendicular to other real or personal property located on a sue.
the direction of travel lsee running slope).

Grouod floor, Any occuptablejlooT less than
Curb RamP. A short ramp culling through a one story above or below grade with direct
curb or built up to It. access to grade. A buadtng or Jacalty aluxzys

has at least one groWldjloor and may naoe
Delectable WArDIng. A standardtzed surface more than one ground flDor as where a spill
Jeature buill In or applied /0 walking surfaces or leuel entrance has been provided or where a
other elements to warn visually impaired people buadtng Is buUt Into a htllside.
oj hazards on a ctrculatlon path.

Maz:gnme I![ lIIa:r;gnlor l:1l!l!r:. That portIOn
DulllDl Uplt. A single unit which provides a oj a story which /.s an intermediate jlooT level
kitchen or food preparation area. In addition to placed wUhIn the story and having occupiable
rooms and spaces for living. bathing. sleeping. space above and below Usjloor.
and the like. DweUtng untts Include a single

Marked Crossin" A crosswalk or other tden-Jamlly home Dr a townlwuse used as a transient
group home: an apartment buUdlng used as a tlfled path Intended for pedestrian use In
sheUer. guestrooms In a hotel that provide crossing a vehicular way.
sleeplnY accommodatIOns andJood preparation

MultlfamUV DweWn,. Any building containingareas: and other stmaar JacUltles used on a
transtent basis. For purposes oj these guide- more than two dwelUng untts.
lines. use oj the term 'DweUIng UnU· does not

Occupiable, A room or enclosed space deSignedtmply the unit is used as a residence,
Jor human occupancy In which individuals

Ene", Meu' ot A contlnUDUSand W1ob· congregateJor amusement. educational or
strucled way oj exU /rUvel from Il11!J POint In a Similar purposes. or in which occupants are
bulldtny or JacUlly to a pUblic way. A means oj engaged at laber. and whICh Is equipped with
egress comprises vertical and hor1zontal trauel means oj egress. Ilgh~ and venlUatton.

3
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Operablo lilt, A part of a piece of equIpment
or appliance used to Insert or wtthdraw objects.
or to activate. deacttvate. or adjust the equtp-
ment or app!tance (for example. coin slot.
pushbutton. handle).

pgtb of1)upcL {Reserved}.

lmn:r=ll1latr;4 Qooi; A door usedJor human .
passage wtth a mechanism that helps. to 'open
the door. or relieves the opening resistance of a
door. upon the activation of a swttch or a
continued force applled to the door Itself.

PabUc Ute, Describes interior or exterior
rooms or spaces that are made available to the
general public. Publlc use may be provided at a
building or facility that Is privately or publlcly
owned.

Bam.P.A walking surface which has a running
slope greater than 1:20.

Bnpnln' 8lppe. The slope that IS parallel to
the d1recUon of travel (see cross slope).

8ea1" Entrapcc. An entrance Intended
pr1mar\ly for del1very of goods or services,

Il.Ia.UL. Displayed verbal. symbollc e . lactUe.
and pjctortal mformatton.

Slll. A parcel of land bounded by a property
line or a designated portion of a pubUc rtght-ot-
way.

Site ImProyemeat, Landscaping. pavtng for
pedestrian and vehicular ways. outdoor light·
Ing. recreational faclllUes. and the like. added
to a site.

SJccPln« A&;cpmmadatlPDl. Rooms In which
people sleep; for example. donnltory and hotel
or motel guest rooms or suites.

~ A dejlnab!e area, e.g .. room. roUet room.
haII. assembly area. entrance. storage room.
alcove. courtyard. or lobby.

amm. That. portion oj a building Included
between the upper surface oj a floor and upper
surJace Q{thejloor or rooj nesa aboue.lf such

4

porttonoJ a butIding does not Include occupiable
space, U is not considered a stDryJor purposes
oj these gUidelines. There may be mere thari one
.floor level wUhtn a story as In the case of a
mezzantne or mezzantnes.

Structural Frame. The structural frame shall
be considered to be the columns and the
girders. beams. trusses and spandrelshavtng .
direct connections to the columns and all other
members which are essential to the stability of
the butldtng as a whole.

~ Descrtbes an object that can be
perceived usIng the sense of touch.

TeKl Telwlll!nc. Machlneryor equipment that
employs interactive graphic (t.e .. typed) commu-
nteattons through the transm/.sslOn oj coded
signals across the standard telephone network.
Text telephones can Include. Jor example.
devices known aslDD's (telecomnumtcatton
display devices or telecommW1lcation devices
Jor deaf personsl Dr computers.

Tr"anslent Walna, A buildlng,jacility. or
portton thereof. e>rrludtng !npatient medical care
facillttes. that contains one or more dweUlng
unUs or sleeping accommodations. TI'anslenl
lodging may Include. but Is not limited to.
resorts. group IlOmes. hotels. motels. and
d..ormttortes.

Yehlcg!ar Way, A route Intended for vehicular
traffic. such as a street. driveway. or parking
lot.

lYAIk. An exterior pathway with a prepared
surface Intended for pedestrian use. including
general pedestrtan areas such as plazas and
courts.

NCITE: Sections 4.1.1 through 4.1.7 are differ-
ent from ANSI A117.1 In their entirety and are
printed In standard type (ANSI A1l7.1 does nol
Include seeping provISions).
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~ ACCESSmLE ELEMENTS
sites and equipment directly associated "with
the actual processes of construcUon. such as

AND SPACES: SCOPE AND sca/Toldlng. bridging. materials hoists. or

TECHNICAL construction trailers are not Included.

REQUIREMENTS. (5) General ExceptlOIl$.

4.1 MJnlmum Requirement.
(al In new construcUon. a person or entity

IS not required to meet fully the requirements
of these guldeltnes where that person or entity

4.1~1· AppUcat1on. can demonstrate that It IS structurally imprac-
ticable to do so. Full compUance wtJJ be consid-

III General. All areas of newly deSigned or ered structurally impracticable only tn those
newly constructed buildingS and facUlties rare circumstances when the unique character-
required to be accessible by 4. 1.2 and 4.1.3 !sUes of terrain prevent the tncorporatlon of
and altered porUons of existing buildingS and accesslblllty features. If fuJI compliance WIth
facUiUes required to be accessible by 4.1.6 shall " the requirements of these guidelmes Is struc-
comply with these guidehnes, 4.1 through 4.35. turally impracticable, a person or entity shall
unless otherwise provided tn this section or as comply with the requirements to the extent It Is
modlfled tn a special appUcatlon section. 110tstructurally impracticable. Any portion of

the building or facility which can be made
(21Application Based on Bulldlnll Use. accessible shall comply to the extent that It IS

Special application sections 5 through 10 not structurally impracticable.
provide additional requirements for restaurants
and cafeterias. medical care facilIties, business (bl AcceSSibility Is not required 10 (I) obser-
and mercantile, libraries, accessible transient vatton galleries used prtrnarlly for security
lodgtng. and transportation facilities. When a purposes; or 11IJtn non-occupiable spaces
building or facility contatns more than one use accessed only by ladders. catwalks. crawl
covered by a spectal application section, each spaces. very narrow passageways, or freight
portion shall comply with the requirements for lnon- passenger) elevators. and frequented only
that use. by service personnel for repair purposes; such

spaces Include. but are not limited to. elevator
(3)' Areas Used Only by Employees as Work pits, elevator penthouses. piping or equipment

Areas. Areas that are used only as work areas catwalks.
shall be designed and constructed so that
individuals with dtsabtliues can approach. 4.1.2 Acceulble Sites and Exterior
enter, and exit the areas. These guidelines do racWUu: New COUUuCUOD.An aeces-
not require that any areas used only as work sible sne shall meet the follOWingmmtmum
areas be constructed to permit maneuvering requirements:
wlthtn the work area or be constructed or
equipped [Le., with racks or shelves) to be (11At least one accessible route complying
accessible. with 4.3 shall be provided Wlthtn the boundary

of the site from pubUc transportatIOn slops.
(4) Temporary Structures. These guldeltnes accessible parldng spaces, passenger loading

cover temporary buildings or facUiUes as well zones tf provided. and public streets or side-
as permanent facilities. Temporary buildings walks. to an accessible building entrance.
and faclllUes are not of permanent construcnon
but are extensively used or are essential for 12)At least one accessible route complying
pubUc use for a period of time. Examples of with 4.3 shall connect accessible buildings,
temporary buildings or facllJUes covered by accessible facllJUes, accessible elements. and
these guidelines tnclude, but are not Ilmlted to: accessible spaces that are on the same site.
revtewtng stands. temporary classrooms,

(3) All Objects that protrude from surfacesbleacher areas, exhibit areas, temporary bank-
tng facilities, temporary health screenIng or pOSIStnto circulation paths shall comply
services. or temporary safe pedestrian passage- With 4.4.
ways around a construction site. Structures.

5
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14)Ground surfaces along accesstble routes
and In accessible spaces shall comply WIth 4.5.

151(a1 If parklng spaces are provtded for self.
parking by employees or visitors, or both. then
accessible spaces complying with 4.6 shall be
provided In each such parking area tn cerucrm-
ance WIth the table below. Spaces requtred by
the table need not be provided In the particular
lot. They may be provtded tn a dJ1l'erent location
IfequlvaJent or greater accessibility, tn terms of
distance from an aeceesibte entrance. cost and
convenience IS eIl$ured.

Total PuIdDf
Reqalnd

lIlaiJqam Namber"Lot 01 Acceulble Spaces

1 to 25 1
26 to 50 2
51 to 15 3
76 to 100 4

101 to ]50 5
15] to 200 6
20] to 300 7
301 to 400 8
401 to 500 9
501 to 1000 2 percent of total

1001 and over 20 plus I for each
100 over 1000

Except as provided In (b), access aisles aqjacent
to accessible spaces shall be 60 In (1525 mm)
wide mtnlmum

(b) One tn every eight acceSSIble spaces, but
not less than one, shall be served by an access
aisle 96 In 12440 mml wtde minimum and shall
be designated "van aecessfble" as required by
4.6.4. The vertical clearance at such spaces
shall comply wtth 4.6.5. All such spaces may
be grouped on one level of a parklng Structure.

EXCEPllON: PrOVIsIon of all required parking
spaces tn conformance wtth "Universal Parking
Design" (see appendix A4.6.31 Is permitted.

Ic) If passenger loading zones are provtded,
then at least one passenger loading zone shall
comply With 4.6.6.

(d) At facilIties Providing medical care and
other services for peI'SOII$With mobUlty impair.
ments, parking spaces complying With 4.6 shall

be provided tn accordance with 4.1.2[5I1al
except as follows:

(II Outpatient units and facll1t1es; 10
percent of the total number of parking spaces
Provtded servtng each such outpatient unit or
facility;

lUI Unlts and faciliUes that SPecialize In
treatment or services for persons WIth mobility
Impalnnents: 20 percent of the total number of
parking spaces provided servtng each such urut
or facllJty. "

(e)*Valet parking: Valet parktng facilities
shall provtde a passenger loading zone comply-
Ing with 4.6.6 located on an acceSSIble route to
the entrance of the faCility. Paragraphs 5Ia).
5(bI, and 5(d) of this secUon do not apply to
valet parking facll1t1es.

(6) If toilet faclliUes are provided on a site,
then each such public or conunon use toilet
facility shall comply with 4.22. lfbathtng
facilities are provided on a site. then each such
publlc or common use bathing facUlty shall
comply With 4.23.

For SIngle user portable toilet or bathing uruts
clustered at a SIngle locaUon. at least 5% but
no less than one toilet unll or bathing unit
compJytng with 4.22 or 4.23 shall be Installed
al each cluster whenever typical inaccessible
units are provided. Accessible unlts shall be
IdentlOed by the international Symbol of
AccesslbUtty.

EXCEPllON: Portable toilet unlts at construc-
tion Sites used exclusively by construction
personnel are not required to comply with
4.1.216).

(7) Building Signage. Signs whlch designate
permanent rooms and spaces shall comply wIth
4.30.1,4.30.4.4.30.5 and 4.30.6. Other signs
which provide direction to. or tnformatlon
about. functional spaces ofthe building shall
comply wtth 4.30.1, 4.30.2. 4.30.3, and 4.30.5.
Elements and spaces of accesslbl~ facilIties
which shall be identified by the International
Symbol of Accessibility and which shall comply
with 4.30.7 are:

6

(al Parking spaces deSignated as reserved
for Indlvtduals with disabilities;
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(bJ Acc~sslbl~ passenger loading zones;

(e) ACcesslbl~ entrances when not all an:
accessible [lnac~sslble entrances shall have
directional slgnage to indicate the route to the
nearest accessible entrance):

Id) Accessible toilet and bathing facilIties
when not aD are accessIble.

4.1.3 Acceulble BuUd1q8: New
CoUUUCtiOD. AcceSSIble buildings and
faclllUes shall meet the following minimum
requirements:

111At least one accessible route complying
wtth 4.3 shall connect accessible building or
facility entrances wtth all accessible spaces and
elements wtthln the buUdlng or facility.

(2) All objects that overhang or protrude Into
circulation paths shall comply with 4.4.

131Ground and floor surfaces along acces-
sIble routes and In accessible rooms and
spaces shall comply wllh 4.5.

(41lntertor and exl~r1or stairs connecting
lev~ls that an: not connected by an elevator.
ramp. or other accessible means of vertical
access shall comply with 4.9. .

15)· One passenger eIevator compIytng with
4.10 shall sene each level. tncluding mezsa-
nines. In all multl·story buildings and-Iacutnes
unless exempted below. If more than one
elevator Is provided. each fuD passenger eleva-
tor shall comply with 4. 10..

EXCEPTION 1: Elevators are not required In
faclllUes that are less than three stones or that
have less than 3000 square feet per story
unless the building IS a shopping center. a
shopping mall. or the professional office of a
health care provider. or another type of facilIty
as determined by the AUomey General The
elevator exemption set forth In thIS paragraph
does nol obvtate or Ibnlt In any way the obnga-
tlon to comply with the other acc~sslbillty
requirements established In section 4.1.3. For
example. floors above or below the accessible
ground floor must meet the requirements of
this secttan except for elevator service. If toilet
or bathing facilities are provided on a level not
served by an elevator. then toilet or bathing
facilities must be provided on the aecessfble

ground floor. In new ecnstrucuon If a building
or facility 19 eligible for thIs exemption but a
fuD passenger elevator is nonethetess planned.
that elevator shaD meet the requirements of
4.10 and shall serve each level In the building.
A fuD passenger elevator that provides service
from a garage to only one level of a building or
facility Is not required to serve other levels.

E,XCEPIlON 2: Elevator pits. elevator ..
penthcuses, mechanical rooms. ptplng or
equipment catwalks are exempted from this
requ lrement.

EXCEPTION 3: Accessible ramps complytng
with 4.8 may be used In lieu of an elevator.

EXCEPTION 4: Platform Ufts (wheekhalr Ufts)
complying wtth 4.11 of thIs gUideline and
applicable state or local codes may be used In
lieu of an elevator only Under the followtrig
conditions:

(01) To provide an aceesstble route to a
peifortll1ng area In an assembly occupancy.

(b) To comply wtth the wheelchair vlewtng
position lIne·of·slght and dispersion require-
ments of 4.33.3.

(e) To prOvide access tii incIdental
occupiable spaces and rooms which are not
open to the general publie and whIch house
no more than five persons. including but not
Ibnlted to equipment control rooms and pro-
J ecuon booths.

Idl To provide access where existing site
constratnts or other constraints make use of a
ramp or an elevator Infeasible.

161Windows: (Reserved).

(7) Doors:

[al At each accessIble entrance to a buUdlng
or facility. at least one door shall comply with
4.13.

(hJ Within a building or factllty. at least
one door at each accessible space shall comply
wIth 4.13.

Ic) Each door that IS an element of an
accessible route shall comply w;Jth 4.13.
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Idl Each door required by 4.3.10. Egress.
shall comply wtth 4.13.

(8) In new construcuon. at a minimum. the
requirements In (s) and (b) below shaD be
satisfied Independently:

(a)(l) At least 50% of all public entrances
(excluding those In (b) below) must be acces-
sible. At least one must be a ground floor
entrance. Publlc entrances are any entrances
that are not loading or service entrances.

(U)Aecesstble entrances must be pro-
vlded In a number at least equivalent to the
number of exits requtred by the applicable
bulldlng/fir~ codes. (ThIs paragraph docs not
require an Increase In the total number of
entrances planned for a facility.)

(ttl) An accessible entrance must be
provided to each tenancy In a facility (for
example. IndMdual stores In a strip shopping
center).

One entrance may be considered as
meeting more than one of the requirements In
Ial. Where feastble. accessible entrances shall
be the entrances used by the majOrity of people
vtsltlng or working In the building. .

(bill) In addition. If direct access Is provtded
for pedestrtans from an enclosed parking
garage to the building. at least one direct
entrance from the garage to the buUdlng must
be accessible.

IHIIf access ts provtded for pedestrians
from a pedestrian tunnel or elevated walkway.
one entrance to the buJldtng from each tunnel
or walkway must be accessible.

One entrance may be considered as meet-
Ing mire than one d the requIrements In (b).

Because entrances also serve as emer-
gency exits wh08e praxlrnlty to all parts of
buildings and facilities IS essential. It Is prefer-
able that all entrances be accessible.

(cll! the only entrance to a building. or
tenancy In a facility. IS a servsee entrance. that
entrance shall be accessible.

(d) Entrances which are not accessible shall
have dlrect/onal sJgnage complying wtth 4.30.1.

4.30.2. 4.30.3. and 4.30.5. which indicates the
location of the nearest accessible entrance.

191· In buildings or facilities. or portions of
buildings or racililles. required to be accessible,
accessible means of egress shall be provided In
the same number as required for exits by local
bulldlng/llfe safety regulaUons. Where a re-
quired exit from an occupiable level above or
below a level of accessible exit discharge Is not
acceSSible. an area of rescue nssJstance shall
be provided on each such levelltn a number
equal to that oflnaccessfble required exits).
Areas of rescue assistance shall comply with
4.3.11. A horteontal exit. meeting the require'
ments of local bulldlng/llfe safety regulauons,
shall satiSfy the requirement for an area of
rescue assistance.

EXCEPI10N: Areas of rescue assistance are
not required Inbuildings or facilities having a
supervised automatic sprinkler system.

(10)· Drtnklng Fountains:

la) Where only one drinking fountain Is
provided on a floor there shall be a dr1nkJng
fountain which IS accessible to individuals who
use wheelchairs In accordance wtth 4.15 and
one accessible to those who have difficulty
bending or stooping. ('Ibis can be accommo-
dated by the use of a "hl-lo" fountain; by
providing one fountain accessible to those who
use wheelchairs and one fountain at a stan-
dard height convenient for those who have
d1fIIculty bending; by providing a fountain
accessible under 4.15 and a.water cooler; or
by such other means as would achieve the
required accesslbtllty for each group on each
floor.)

Ib) Where more than one drtnkIng fountain
or waler cooler Is provided on a floor. 50% of
those provtded shall comply with 4.15 and
shall be on an accessible route.

(11 J Toilet FacUlties: If tollet rooms are
provided. then each public and common use
toilet room shall comply wtth 4.22. Other toilet
rooms provided for the use of occupants of
spectflc spaces (I.e.• a prtvate teuet room for the
occupant of a prtvate ofllcel shall be adaptable.
If bathing rooms are provlCkd. then each public
and common use bathroom shaD comply wtth
4.23. Accessible toilet rooms and bathtng
facilltles shall be on an accessible route.

8
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(12) Storage. Shelving and Display Units:

(a) If fbcrd or built-in storage facIlIties such
as cabinets. shelves; closets. and drawers are
provlded In acce!l!llble spaces. at least one of
each type provided shall contaJn storage space
complying with 4.25. Additional storage may be
provlded outside of the dimensions required by
4.25.

(bl Shelves or display units alIowtng self-
service by customers In mercantile occupancies
shall be located on an accessible route comply-
Ing with 4.3. Requtrements for accessible reach
range do not apply.

(13) Controlll and operating mechanisms In
accessible spaces. along accessible roules. or
as parts of accessible elements (for example.
light switches and dispenser controls) shall
comply WIth 4.27.

{1411f emergency warning systems are
provided, then they shall Include both audIble
alanns and vtsual alarms complying with 4.2B ..
Sleeping accommodations required to comply
WIth 9.3 shall have an aJann system complying
with 4.28. Emersency warning systems In
medical care facillties may be modlfled to suIt
standard health C~ alarm design practice.

(15) Detectable warnings shall be provlded at
locations as specified In 4.29.

(161 Bulldtng Slgnage:

(a) Signs which deSignate permanent rooms
and spaces shall comply with 4.30.1. 4.30.4.
4.30.5 and 4.3O.S.

fbi Other slgns whIch provide direction to or
infonnatlon about functional spaces ol the
bu1ldJng shall comply WIth 4.30.1. 4.30.2.
4.30.3. and 4.30.5.

EXCEPI10N: Building dtrectcrses, menus. and
all other SIgnB ....hlch are temporary are not
required to comply.

(17) Publ1c Telephones:

(a) Ifpublic pay telephones. public closed
circuIt telephones. or other public telephones
are provlded. then they shall comply wtth
4.31.2 through 4.31.8 to the eldenl required by
the following table:

NIUIIber of Nell typo Numbor 01 telephone.
of t.t.pIuoM ptori4" nqlllrad to cDmpl, with

Oil .... 11a_r •.31.2 throqh 4.31.8'

1 or more sIngle unIt I per Door

I bank' 1 per Door

2 or more banka' I per bank. Acce.slble ~rilt
may be Installed aa • single
unit In proxtmlty (either
vlalble or WIth algnage) to
the bank. At Ie.st one
pubbc telephone per Door
shall meet the requirements
for. forward reach
telephone'.

I Additional public telephones may be Installed
at any height. Unless otherwl!le specified.
accessible telephones may be either forward or
sIde reach telephones.

2 A bank consists of two or more adjacent
publ1c telephones. often Installed as a unit.

• EXCEPI10N: For exterter installations only. If
dial tone first service Is available. then a sIde
reach telephone may be Installed Instead of the
required forward reach telephone (I.e.. one
telephone In proximity to each bank shall
comply wtth 4.31).

(b). All telephones required to be accessIble
and comp\ytng wtth 4.31.2 through 4.31.8 shall
be equipped wtth a volume control. In addition.
25 percent. but never less than one. of all other
publ1c telephones provtded shall be equipped
with a volume control and shall be dispersed
among all types of public telephones. Including
closed circuIt telephones. throughout the build-
Ing or facIlIty. Slgnage complytn,g With applt-
cable proVISIons of 4.30.7 shall be provided.

Ie) The following shall be provided In
accordance With 4.31.9:

(Q If a total number of four or more
public pay telephones (including both interior
and extertor phones) Is provlded at a site. and
at least one Is In an interior location. then at
least one interior pUblic text telephone shall
be provlded.

(UI If an Intertor publ1c pay telephone Is
provided tn a stadIum or arena. Ina convention
center. In a hotel wtth a convention center. or
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In a "overed mall. at least one Interior public
text telephone shall be provided in the facility.

(II!) If a public pay telephone Is located
In or adjacent to a hospital emergency room.
hosptlal re('overy room. or hospital waltlng
room. one public text telephone shall be pro-
vided at each such location.

(d) Where a bank or telephones In the
inlerior of a buildln/( consists of three or more
public pay lelephones. at least one public pay
lelephone In each such bank shall be equipped
wtth a shelf and outlet In compliance wtth
4.31.912).

1lSI lf rlXedor huilt-In seating or tables
Ilncluding. but not limited to. study carrels and
student laboratory stauonsl. are provided In
acresslble public or common use areas. at least
Ilve percent 15%).but not less than one. of the
Ilxed or built -In seating areas or tables shall
comply wilh 4.32. An accessible route shall
lead to and through such Ilxed or butlt-in
seaung areas. or tables,

I I91' Assembly areas:

(al in places of assembly with fixed seating
acce sathle wheelchair locations shall comply
with 4.33.2. 4.33.3. and 4.33.4 and shall be
provided consistent with the following table:

Capacity or Seating Number of Required
In Anembly Areas Wheelchair Location.

41025
26to 50
51 to 300
301 to 500
over 500

I
2
4
6

6. plus I addtttonal space
lor each total seating

capacity Increase of 100

In add ilion. one percent, but not less than one.
'of all fixed seats shall be aisle seats with no
armrests on the arsle side. or removable or
folding armrests on the aisle side. Each such
seal shall be Identified by a sIgn or marker.
Si/1,na!l.enotttytng patrons of the availability of
such seats shall be posted at the ticket office.
Aisle seats are not required to comply with
4.33.4.

f6,App.A

(bl This paragraph applies to assembly
areas where audible communi"ulions are
Integral to the use of Ihe space (e./1... concert
and lecture halls. playhouses and movie the-
aters. meeting rooms. etc.l. Such assembly
areas. if (I) they accommodate ut least 50
persons. or If they have audlo-ampllficalion
systems. and 121they have [lxed sealing. shall
have a permanently Installed assisuvc lislening
system complying with 4.33. For other assem-
bly areas. a permanently Installed asstsuve
ltstentng system. or an adequate number of
electrical outlets or other supplementary wiring
necessary to support a portable asstsuve
ltstentng system shall be provided. The mini-
mum number of receivers to be provided shall
be equal to 4 percent of the total number of
seats. but In no case less than two. Slgna/1,e
complying with applicable provtstons Of 4.30
shall be Installed to notlfy patrons of the
avallablllty of a listening system.

(20) Where automated teller machines are
provided. each machine shall comply With Ihe
requirements of 4.34 except where two or more
machines are provided at a location. then only
one must comply.

EXCEPTION: Drive-up-only automated teller
machines are not required to comply with
4.34.2 and 4.34 ..3.

(21) Where dresstng and IlIUng rooms are
provtded for use by the gent;r61 public. patient s.
customers or employees. 5/percent. but never
less than one. of dressing rooms for each type
of use In each cluster of dress InI( rooms shall
be accessible and shall comply with 4.35.

. Examples of Iypes of dressing rooms are those
serving different genders or distinct and diiTer-
ent functions as in different treatment or
examination Iacilities.

4.1.4 (Reserved).

4.1.5 Accessible Building,: Addltlons.
Each addition to an existing building or faciltly
shall he reAarded as an alteration. Each space
or element added to the existing butldtng or
facility shall comply with the applicable provi-
sions of 4. 1. I to 4.1.3. Minimum Requirements
Ifor New Construction) and the applicable
technical specillcations of 4.2 through 4.35 and
sections 5 through 10. Each addition that

10
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-:
.' affects or could affect the usabUity of an area

conta1n1ng a p~ function shall comply
with 4.1.6(2).

... l.~~Acceu1ble.BullciIDc.:AIt"~UOD ••

I~L9cnerilI: Altera~~ toexiSuI1g buUdings
and:r,acll~l!~ shall complyWtth the following:

"(a) No'8IterilUbn ~haribe u~d~rtaken which
decreases or has the cffecfof dec.reaslng acees-
slblllty or usabUity of a building or facUity
below the requirements for new construction at
the time of alterauon.

{bl If Cx1stlng elements, spaces, or rotriinon
areas are altered. then each such altered
element, space. feature. or areashall comply
with the applicable provisIons of 4. I. 1.to 4. 1.3
MlnlI11um Requtrements (for New· Construc-
tion'. If the. applicable provision for new con- ,
structton requires that an element. space. or
common area be on an accessible route. the
altered element. space. or common area Is not
.required to be on an accessible route except as
provided In 4.1.6(2) (A1ternllons.lo an Area
Containing a PrImary Function.)

{el If alterations of single elements, when
considered together. amount to an alteration of
a room or space In a building or facility. the
entire space shall be made accessible.

(d) No alteration of an existing element.
space. or area of a building or faclllty shall
Impose a requlrement for greater accesslblllty
than that whIch would be required for new
construction. For example, If the elevators and
statrs In a bulldJrig are being altered arid the
elevators are. In tum. being made accessible.
then no accesslblltty mixllftcaUOns are required
to the stairs. connecting levels connected by the
elevator. If stair modifications to correct unsafe
condiuor-s are required by other codes. the
modlficatlons shall be done In compliance with
these gUidelines unless techrucauy infeasible.

(e) At least one tntenor public text telephone
comp1ytng with 4.31.9 shall be provided If:

,{Ilalterations to existing buildings or
facilities with less than four exterior or interior
public pay telephones would Irlcreasc the total
number to four or more telephones with at
least one In an interior location: or

..: '~',

(U)alteratlons to one or more exi'ci!or or
Intertor' public pay telephones.occur In an
existing bulldlng or facility wltp four or mo.re..
public telephones with at IeastcneIn an
interior location.

, . ,!(loUan,escwator or sta~: Is planned or .
InstaDe(\ where norre exiSted.prevlously and
~or structural modifications ail: necessary
for: such.mstallauon., then a means of acces-

. Sible vertlCaJ. access shall be provided that
co,mpIJe!j·with the applicable provisions of 4.7.
4.~. 4.'10; or 4.11.

(g) In alteratrons, the-requirements of
4.L319/. 4.3.10 and 4.3.11do not apply.

. .

"o,lh)'Entrimces; If a planned alteration
cnta1Js alterations to an entrance. and the
building has an accesstble entrance. the en-
trance ~tng altered Is not required to comply
with 4.1-,3(8). except to the extent required by
4.1.6(2). If a particular entrance Is not made
accessible. appropriate accessible stgnage
indicating the location of the nearest accesstble
entrancelsl shall be Installed at 01" near the
Insccesslble entrance. such that a person with
dlsabUIUes wtIl not be required to retrace the
approach route Crom the tnaccesstble entrance.

III If the alterallon work Is limited solely
to the electrical. mechanical. or plumbing
system. or to hazardous matertal abatement.
or automatic sprtnkJer retrofitting. and does
not Involve the alteration of any elements or
spaces required to be accessible under these
gutdeunes, then 4.1.6/2) does not apply.

0) EXCEPTION: In alteration work. If corn-
puance with 4.1.6 Is technically tnfeastble, the
alterallon shall provide accesstbility to the
maximum extent feaslble. Any elements or
features of the building or facilIty that arc
being altered and can be made accessible shall
be made accessible WIthin the scope of the
alterallon.

Technlcally Infeasible. Means. WIth respect to
an alteration of a buUdlng or a facility. that It
has little UkeUhood of being accomplished
because existing struct ural condItions wou Id
requlre removing or altertng a load-bearing
member which Is an essential part of the struc-
tural frame: or because other exiSting physical
or site constraints prohibit modiflCallon or
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. addltlci~ of elements. spaces. or featun:s WhICh.
are In fuD and strict compliance With the mtnJ-
mum n:qulrementsfor new. construction and
which lin::nCCessary to provide accessibility.

, (II) EXCEPTION:

(II These guidelines do not requtre the
InStallation of an elevator In an altered facJIlty
that 'Is less than three stortes or has less than
3.000 square feet per story unless the bUilding
Is a shopplrig center. a shopping mall. the
professional office ora health care provider. or
another type of facility as determined by the
Attorney General.

(U) The exemption provided In paragraph
(I) does not obvtateor limit In any way the
obligation to comply with the other accessibility
requirements established In these guidelines.
For example. alterations to Doors above or
betow the ground Door must be acceSSible
regardless of whether the altered .facility has an
elevator. If a facllJty subject to the elevator
exempUon set forth In paragraph II) nonethe-
less has a full passenger elevator. that elevator
shall meet. to the maximum extent feasible. the
accessibility requirements of these gutdelmes.

(2) Alterations to an Area Contal.nlng a
Prtmary Functton: In addition to the require-
mente of 4, 1.6(11. an alterauon that affects or
could affect the usability of or access to an area
containing a primary funcUon shall be made so
as to ensure that. to the maximum extent
feasIble. the palh of travel to the altered area
and the rest rooms. telephones. and drtnking
fountains serving the altered area. are readUy
accessIble to and usable by individuals wIth
dtsabtltttes, unless such alterations are dtspro-
portlonate to the overall alterations In terms of
cost and scope (as determined under crtterta
established by the Attorney General).

(3/ Special Technlcal Provisions for Alter-
ations 10 Ex1stlng Bulldings' and facilIties:

(U).Aslope between 1:8 and 1:10 Is
allowed for a max1rnum rise of 3 inches, A
slope IItceperthan 1:8 IS not allowed.

(h) Stairs: Full extension of handrails at
statrsshall nOt be requlred In atterations where
such exteils10ns wou!d be hazardouso,r impos-
sible due to plan coilllgunitlon,.

Ie) Elevators: ",

II) If safety door edges are provided m-
exiSting automatIC elevators. automatic door
reopening devices may be omltted (see 4..10.6).

(Il) Where extsttng shaft configuration
or technlcal infeasibility prohibits stnct com-
pliance with 4.10.9. the mtnImum car plan
dimensions may be reduced by the minimum
amount necessary. but In no case shall the
inside car area be smaller than 48 In by 48 In.

(ul) Equivalent facilitation may be pro-
vided with an elevator car of dJlTerent dimen-
srons when usability can be demonstrated and
when all other elements required to beacces-
sible comply with the applicable provisions of
4. IO.'For example; an elevator of 47 In by 69 In
I I 195 nun by 1755 mm) with a door opening on
the narrow dimension. could accommodale .the
standard wheelchair clearances shownin
figure 4.

Idl Doors:

It) Where It Is technically infeasible to
comply with clear opening WIdth requirements
of 4.13.5. a projection of 5/8 In maximum will
be permuted for the latch side stop.

(Ullf existing thresholds are 3/4 In high
or less. and have (or are modified to have) a
beveled edge on each side. they may remain.

(e) Toilet Rooms:

{\J Where It ts technICally tnfeasible to
comply with 4.22 or 4.23. the' installation of at
least one unisex toilet/bathroom per Door.
located In the same area as existing toUet
Iacuiues. will be permitted In lieu of modifying
exisung toUet facilities to be accessible, Each
unisex toUeI room shall contain one water
closet complying with 4. 16 and one lavatory
complying WIth 4. l 9. and the door shall have
a privacy latch.

(a) Ramps: Curb ramps and Interior, r
exterior ramps to be constructed on site .. or
In existing butldtngs or facUlties where space
ItmltaUons prohibit the use of a I: 12 slope or
less may have slopes and rises asfollows:

(I) A slope between I: 10 and I: 12 Is
allowed for a maximum rise of 6 Inches.

12
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(Ul Wbere it IS technlcaUy infeasible to
tnstan a required standard stall (F1g. 3O(all. or
where other codes prohibit reduction of the
fixture count u.e., removal of a water closet In
order to create a double·wlde stall). either
alternate stall (FIg.3O[b)J may be provided In
Ueu of the standard stall.

(Wl Wben existing toilet or bathing
facWUes are being altered and are not made
accessible, signage complying with 4.30.1.
4.30.2. 4.30.3. 4.30.5. and 4.30.7 shaD be
provided indicating the location of the nearest
accessible toilet or bathing facility within the
facWty.

10 Assembly Areas:

(I) Wbere It Is technICally Iilfeaslble to
disperse accessible seating throughout an
altered assembly area. accessible seaung areas
may be clustered. Each accessible seattng area
shall have proVISIons for companion sealing
and shall be located on an accessible route that
also serves as a means of emergency egress.

[U)Where \I IS technically tnfeastble 10
alter all performing areas to be on an accessible
route. at least one of each type of perfornung
area shall be made accessible.

[g) Platform Lifts (Wheelchair LIfts): In
alterations. platform uns (wheelchair uns)
complying with 4.1 I and applicable state or
local codes may be used as part of an aoces-
stble route. The use of wts 15not limited to the
four condiuons In exception 4 of 4.1.3(5).

(h) Dressing Rooms: In alterations Where
technical lnfeaslbilJty can be demonstrated. one
dressing room for each sex on each level shall
be made accessible. Wbere only unisex dress-
Ing rooms are provtded, accessible unisex
dressing rooms may be used to fulfill this
requirement.

4.1.7 Ace_lble BuUdlqa: HI.torte
PreaervaUOD.

(I) Applicability:

through 4.35 and the appUcable special appU.
caUon 9Cctions 5 through 10 unless It IS deter-
mined In accordance with the procedures In
4.1.7(21 that compltance with the requirements
for accessible routes (extenor and mterter].
ramps. entrances. or toilets would threaten or
destTQYthe hJstoric slgnlflcance of the building
or facWty Inwhich case the alternative require-
ments In 4.1.7(3) may be used for the feature.

EXCEPTION: (Reserved!.

(b) DefinItion. A quallfled histone building
or facWty Is a building or facWty that IS:

(I) LISted In or eligible for lISting In the
National Reglster of HIStoric Places; OT

(UI Designated as historic under an
appropriate Slate or local taw,

(21Procedures:

(a) Alterations to Qualified Histone Build-
Ings and Facilities Subject to Section 106 of the
National Historic Preservation Act:

fII Section 106 Process. Section 106 of
the Nattonal HIStOriCPreservation Act (16
U.S.C. 470 n requires that a Federal agency
with jurtsdicnon over a Federal. federally
assisted. or federally licensed undertaking
consider the effects of the agem:y's undertaking
on buildings and facilities listed In or eligible
for listing In the National Register of HIStoric
Places and give the AdvISory CouncIl on Hts-
torte Preservallon a reasonable opportunity to
comment on the undertaking prtor to approval
of the undertaking.
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EXCEPTION: A ramp with a slope no greater
than 1:6 for a run not to exceed 2 It (610 mrn)
may be used as part of an accessible route to
an entrance.

(U) ADA AppUcaUon. Wbere alterations
are undertaken to a quallfled historic building
or facWty that IS SUbject to section 106 of the
National Htstortc Preservation Act. the Federal
agency with junsdtctton over the undertaking
shall follow the section 106 process. If the
State HlStor1c Preservation Officer or AdvISory
Council on Htstortc Preservation agrees that
compUance with the requirements for acces-
Sible routes (exterior and tntenorl, ramps.
entrances. or toilets would threaten or destroy

la) General Rule. Alterations to a quaillled the histone significance of the building or
histone building or facility shall comply wllh i facWty. the alternauve requirements In

4. 1.6 Accessible B_U_I_ld_Ing_S_:_Al_t_e_TB_t_lo_n_s_._th_e__ 1' .4.1. 713.)may be used for the feature. Iapplicable teChnlC_alspecifications of 4.2 _

(h) Alterations to Quallfled Hlstortc Build·
togs and FacilitIes Not Subject to Section 106
of the National HIStoric Preservation Act. Wbere
alterations are undertaken to a qualified hIs·
torte bulldtng or facWty that IS not subject to
section 106 of the National HlStor1c Preserve-
uon Act. If the entity undertaking the alter-
atlons beUeves that compliance with the reo
qulrements for accessible routes (exterior and
Interiorl. ramps. entrances. or toilets woukl
threaten or destroy the historic SIgnificance of
the building or facWty and that the alternative
requirements In 4.1.7(3) should be used for the
feature. the entity should consult wtth the
State HlStortc PreservaUon Officer. If the State
HIstoric Preservation Officer agrees that com-
puance with the accessibility requirements for
accessible routes [exterior and mtertorl. ramps.
entrances or toilets would threaten or destroy
the hlStor1cal significance of the building or
facWty. the alternative requirements In 4.1. 7(3)
may be used.

(c) Consullatlon With Interested Persons.
Interested persons should be invited to partlcl·
pate In the consultaUon process. including
State or local accessibility officials. tndtvtduals
wllh dl$abilltles. and organIZatIOns represent-
Ing individUals with disabilities.

(d) Certified Local Government Historic Pre-
servation Programs. Wbere the State Htstortc
Preservation Officer has delegated the consulta-
uon responsibility for purposes of this section
to a local government historic preservation
program that has been certified In accordance
wllh section 10 Hcl of the National HIStoric
Preservation Act of 1966 (16 U.S.C. 470a (c))
and implementing regulations (36 ern 61.51.
the responsibility may be carried oul by the
appropr1ate local government body or offiCial.

(31 HlStonc Preservation: Mlnlrnum
Requirements:

(al At least one accessible route complying
with 4.3 from a sue access POint to an acces-
sible entrance shall be provided.

(h) At least one accessible entrance comply-
Ing with 4.14 which Is used by the pubUc shall
be provided.

EXCEPTION: If It Is determined that no
entrance used by the pubUc can comply with .
4.14. then access at any entrance not used by
the general publIC but open (unlocked) with
directIOnal slgnage at the primary entrance
may be used. The accessIble entrance shall
also have a noUflcaUon system. Where security
Is a problem. remote morutortng may be used.

(c) If toilets are provided. then at least one
toilet facWty complying with 4.22 and 4.1.6
shall be provided along an accessible route that
complies with 4.3. Such toilet facility may be
unisex In deSign.

(dl Accessible routes from an accessible
entrance to all publicly used spaces on at least
the level of the accessible entrance shall be
provided. Access shall beprovtded to all levels
of a building or facility In compliance with 4.1
whenever practical.

(e) DISplays and WT1tten information.
documents. etc .. should be located where
they can be seen by a seated person. Exhibits
and signage displayed horIZOntally (e.g.. open
booksl. should be no higher than 44 In
(1120 nun) above the floor surface.

NOTE: The technical prov1slons of sectlons 4.2
through 4.35 are the same as those of the
American National Standard Institute's docu-
ment A1l7.1·1980. except as noted In the text.

4.2 Space Allowance and Reach
Ranges.

4.2.1. Wheeh:hair PaPage Wldtb. The
minimum clear width for single wheelchair
passage shall be 32 In (815 nun) at a point and
36 In (915 nun) continuously (see Fig. I and
24Ie)).

4.2.2 Wldtb for Wheelcbair PaalDl. The
mlnJrnum width for two wheelchairs to pass IS
60 In (1525 mm) (see Fig. 2).

4.2.3· Wheelchair TurnlnI Space. The
space required for a wheelchair to make a lBO·
degree tum Is a clear space of 60 In (1525 nun)

505



Pt. 36, App. A 28 CFR Ch. I (7-1-94 EdlHon)

4.2.4· Clear "oor or Ground Space for.WbeeJcllafn

diameter (see Fig. 3(a)) or a T-shaped space Isee
FIg.3(b)). . .

4.2.4· Clear l"Ioor or Ground Space for
Wbeelcbaln.

4.2.4.1 Size ad Approach. Themtnlmum
clear floor or ground space required to .' .
accommodate a single. staUonary wheelchair
and occupant Is 30 In by 48 In (760 mm by
1220 mm) (see Fig. 4(alJ. The mimmum clear
floor or ground space for wheelchairs may be
postttoned for forward or parallel approach to
an object (see Fig. 4(b) and Icll, Clear floor or
ground space for wheelchairs may be part of
the knee space required under some objects.

4.2.4.2 Relatloaablp of MuieU"l'eriD,
ClcaraDce to WheelChair Spaca. One full
unobstructed SIde of the clear Iloor or ground
space for a wheelchair shall adjoin or overlap
an accessible route or adJOin another wheel-
chair clear floor space. [f a clear floor space Is
located In an alcove or otherwise confined on
all or part of three sides. addlUonal maneuver-
Ing clearances shall be provided as shown In
Fig. 41d) and (e).

4.2.4.3 Swfaca for Wheelchair Spaca.
Clear floor or ground spaces for wheelchairs
shall comply with 4.5.

4.2.5· Forward Reach. [f the clear floor
space only allows forward approach to an
Object. the maximum high forward reach
allowed shall be 48 hi (1220 nun) (see Fig. 5Ia)).
The minimum /ow forward reach Is 15 IT!
(380 mmJ. [f the high forward reach Is over an
obstrucUon. reach and clearances shall be as
shown In Fig. 5Ib).

4.2_6· SIde Reach. [f the clear floor space
allows parallel approach by a person Ina
wheelchair, the maxJmum high SIde reach
allowed shall be 54 In (1370 mm) and the low
stde reach shall be no less than 9 In (230 nun)
above the floor (Fig. 6(a) and (b)). If the' SIde
reach Is over an obstrucUon. the reach and
clearances shall be as shown In Fig 6(c).

4.3 Acce.llble Route.

4.S.1· General. Allwalks, halls. corTtdors,
atsles. skywalk.~, tunnels, and other spaces

36 min
915

fig. I
MInimum Clear WIdth
for Single Wheelchair

~-----~-----~

Flg.2
MinImum Clear WIdth
for Two Wheelchairs

1
I

J
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•
dW~IIIng unit with those exterior and Intertor
spaces and facUlties that serve the accessible
dwelling unit.

4.S.S WIdth. The mmnnum clear wtdth of an
aceesstble route shall be 36 In (915 mrn) except
at doors (see 4.13.5 and 4; 13.6). If a person In
a Wheelchair must make a tum around an
obstruction. the mirurnum clear width of the
accessible route shall be as shown In Fig. 7(a)
and (b).

4.9.4 Puling Space_ If an accessible roule
has less than 60 In (1525 nun) clear width.
then passing spaces at least 60 In by 60 In
(1525 rom by 1525 mrnl shall be located at
reasonable Intervals nol to exceed 200 n (61 rn].
A T-Intersectlon of two corridors or walks Is an
acceptable pasSing place.

4.S.5 Head Room. Accessible routes shan
comply with 4.4.2.

4.S.6 Surface Tezturetl. The surface of an
accessible route shall comply with 4.5.

that an: part Or an acceSstble route shall
comply with 4.3.

4.S.2 Location.

(I) At least one accesstble route wlthln the
. bolU1lfary oJ !he sUe shaU be provtded from
pubUc transportation stops, accessible parking,
and accessible passenger loading zones. and
pubUc streets or sIdewalks to the accessible
bulldlng entrance they serve. TIle a«esslble
route shalL to Ihe maxtmum extentJeaslble.
cotndde with !he routeJor !he general public.

(2) At least one accessible route shall con-
nect accessible buildings, facUlties. elements.
and spaces that are on the same site.

(3) At least one accessible route shall con-
nect accessible building or facUlty entrances
with all accessIble spaces and elements and
with all accessible dwelling unlts within the
building or faCility.

(4) An accessfbte route ~haU connect at least
one accessible entrance of each accessible

(e)
6O-1n (I !l25·mm)·Dlmne\e. Space

(b)
T.Shaped Space for 180" Tum.

FIg_ 3
Wheelc:halr Turning Space

16
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".S AcceAlble Route

[
f~"""""""""'''''l

: .~ :i - _0_ i

1···· ... ···3;:············1 r····.······1
(b)

FornnI J\ptIroach
(e)

ParaDeI Approech

NOtE: x ~ 24 In (610 mm).

(d)
Clear Floor 8pece In AlcOlU

NOTE: ~ x > 24 In (610 mm). then 1111 addIeonIl
ITIII1OUYII1n; deoronce d 6 In (1:10 mm) IIhaII bo
prtNIdtd u Ihown.

1'1OTE: ffx > 151n (380 mm).ihen an IddItIonoI
mantUYOf1ng dooranee 0I121n (:)05 mm) 111011be
pmvtded .. Ihown.

F1g.4
MInImum OUr Floor 8pKe for Wheelchairs
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(a)
High Forward Ruch Umlt

z
48....

..............::::=..i*.~\~
~:.................................

I48

(b)
/llaXlmum F.,..,..t RMch over ... ObstNdlon

1'1OTE:. shoI be':; 25 In (635 mm); z sholl be ~ .. When. < 20 In (510 mm). then y sho" be 48 in (1220 mmJ m"';mum.
When xi. 2010 25 In (51010635 mm). then YIhoIJ be 44 In (1120 mm) ma>atlIum.

fig. 5
FOIWtJd Reach

18
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4.S.7 Slope

1~···:··;··T]
I ; I!!

' LJ
....:..:1 0,=="""':;=--1--+_ ~o . I

255 ~

(a)
Clear Floor Spoce Parolel Approach

(b)
HIGhand Low SIde ReachUmlts

(e)
_mum Side Reaeh-.. Obllructlon

fig. 6
Side ReIch

4.3.7 Slope. An accessible route with a
running slope greater than 1:20 Is a ramp and
shall comply with ".S. Nowhere ahall the crosa
aJope of an acceaalble route exceed 1:50.

ramp. ramp. elevator. or platform 11ft(as pertnu:
ted 0'14.1.3 and 4.1.6J shall be provided that
compUes with ".7. 4.S. 4.10. or 4.11. respec-
Uvely. An acc:eSllble route does not Include
ataln!. stepa. or escalators. See dellilltlon of
'egress. means of" In3.5.

4.3.8 Boon. Doors along an accesslble route
shall comply with 4.13.

4.S.' CIwIC" III LeY•• Changes In levels
along an acceaalble route shall comply W1lh
".5.2. rr an acc:eaaIble route haa chances In
level greater than 1/2 In (13 mm.I. then a curb
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Flg.7
Accessible Route

NOTE: Dimensions shown apply when x < 48 in{l220 rnrm,

(b)
Turns around an Obstruction

(d)
Changes In ieee!

V
~min I

(I)
9O"Tum

(e)
Changes In I.eer

4.3.10· Eare", Accessible routes serving any
accessible space or element shall also serve as
a means of egress for emergencies or connect to
an accessible area of rescue asstslat1Ce.

4.3.11 Areas qf Rescue Assistance.

4.S.Il.l Locllrion cuuI Construction. An area
of rescue asststnnce shau be one oJtheJdlDwlng:

(1) A portton. oj a stairway landing wllhin a
smokeprooJ enclosure (complying wah local
requirements).

(2) A portion oj an extertor extt balcony located
tmmedtately a4Jacenl fa an extt stairway when
the baicony complieS wUh local requirements Jor
exter/lJr extt baIronles. OpenJngs to the Inlertor oj
the buadlng located wllhin 20 Jeel (6 mJ oj the

20
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4.4 I'rotnIIlIaI ObJeets

an!(1 ofre~ assistance shall be protected
wlthjlre assemblies hav(ng a three{OUTths hour
fire pro/ecUon rattno.

(3) A portIOn of a one·hour jlre-reslsttve com-
dtr (complylnQ with IDca.I requlrernerlU Jor jlre-
reslst1ve construcUon arv1Jor opentngs) located
IrnrnedlateIy atf/acent to an exit enclosure.

(4) A vestibule located ImmedJaleIy cuflaa:nt
to an exit enclosUre and constructed to the some
jIre·reslstJve standards as n!qulTedJor comdas
and open/nQs.

(5/ A portion of a sra/nuay Iandtr1tI within an
exit enclosure which Is vented to the extI!f'tor
and Is separat£d.from the interior oJ the building
with nolless than one·hour jlre'reslstJve cfo(rs.

(6) When approved by the appropriate IDca.I
authority. an area or a room whtch ISseparated
from other portIDns oj the building by a smoke
bonier. Smoke barT1ers shallluwe ajlre-resls·
t1ve rating oj not less than one hour and shall
completely enclose the area or room. Doors In
the smoke barrier shall be ttaht:/Uttno smoke·
and drq/t'aJIltml assemblles havln(1 a ftre-
protectiDn rating Q{ not less than 20 minutes
and shall be sel(-clasln(1 or automatic closing.
The area or room shall be prov!J:fEd with an exit
directly to an exit enclosure. Where the room
or area exUs Into an exit enclosure which Is
required to be oJrrvxe than one·hour jlre·rests·
ttve conslructlon. the room or area shallluwe
the samejlre·reslsttve construction. 1ncludJn,g
the same openbw protection. as requJredJor
the cuYacent exit enclosure.

In An elevator lobby when eleootor shqfts
and acj/acent lobbies On! pressur1zed as re-
qutredJor smolceprooJ enclosures"" IDca.I
regulattons and when complyln(1 with require'
menls hlm!InJor sIZe. cmunW1lCaUDn. and
slQnage. Such pr-essurfzat1on system shall be
activated "" smoke detectors on «JChj/oor
located In a manner approoed by the approp.-t.
ate IDca.I authority. Pressurtzatfm equipment
and Its duct work wlthi't the building shall be
~from~portIDnsqftheoo~by
a minimum two-Iwur jlre·reslst1ve IXlIlStructlon.

4.S.1 1.2 Slu. Each area qfresa.u: assistance
shall provide at least two acoesslble areas each
beln(1not less than 30 InChes by 48 Inches
(760 mm btl J220 mrI1I. Theareaofrescue

ClS&lStance shall not encroach on any requln?d
eJcIt width. The total number of such 3O-Inch btl
48·lnch (760 nun btl J220 mmI areas per story
shall be no( ra. than atII6 for every 200 persons
oJcalcu.Iated oa:u,pant load seroed by the area
of rescue as&tslance.

EXCEI'llON: The approprlo.te IDca.I authority
may reduce the m/nImwn rwmbe.- oj 3O-tnch by
48·1nCh (760 mm btl J220 mmI areas to oneJor
each an!(1 ofrescue assistance onj/oors where
the occupant load IS less than 200. .

4.S.1 I .S· StcdnDcqf WIdth. Each statrway
atfIacent to an area oj n!5CUeassistance shall
have a minimum clear width oj 48 Inches
between handratIs.

4.lUI ... • TIuO-wav CommunlC4tfon. A
method oj two-wau cmunW1lcatton. with both
visible and audlb/£ signals. shall be provided
between each area qf rescue asSistance and the
prlmD1y entry. Thejlre department or appropri·
ate IDca.I autIwrIty may approve a tocaI1ort other
than the prtnQty eMy.

... S.U.51dA!nt(flcatIon. Each area oJ rescue
assistance shall be Id.entUled by a sign which
states "AREA OF RESCUE ASSISTANCE" and
dlsplnys the IntematiDnaJ symbol oj accesstbt/·
tty. The $Ign shaH be tUumlnated when exit sign
U1wn/nat1on Is required. Srgnage shall also be
Installed at aU inaccessible exits and where
otherwise necesS<V1l to clearly Ind1cate the
dlrectlan to areas oj rescue assistance. In each
area oj rescue assistance. InstructiDns on the
use oj the area under emergency cond.Utons
shaH be posted a4/otning the two-way communi·
catton system.

4.4 ProtrudJDf Object..

4.4.1° CeDenl. Objects projecting Crom walls
(for example. telephonesJ with their leading
edges between 27 In and 80 In (685 nun and
2030 nun) above the finished floor shall pro-
trude no more than 4 In (100 nunllnto walks.
halls. con1dors. passageways. or aisles (see
Fig. 8(a)). Objects mounted with their leading
edges at or below 27 In (685 nun) above the
finished boor may protrude any amount (see
Fig. 8(a) and (b)). Free-standmg objects
mounted on posts or pylons may overhang
12 In (305 nun) maxlmum from 27 In to 80 In
(685 mm to 2030 mmJ above the ground or
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any amount

. /,

i .': 1j Lobby
".::!/

"1'"'---

clar width

Fig.81.J
W..lklng PlUallello • Wall

Fig. 811>J
Walking I'v/Hfldleular 10a Wall

fig. 8
ProtJUdlng Objects

22

flnIshed floor (see Fig. 8(c) and (d)). Protruding
objects shall not reduce the clear width of an
accessible route or maneuvenng space
(see Fig. 8(ell.

4.4.2 Bead Room. Walks. halls. corrtdcrs.
passageways. aisles, or other clrculaUon spaces
shall have 80 In (2030 mm) mJnImum clear
head room (see Fig. 8(all. If vertical clearance oj
an area atf/0011ng an accessible route Is reduced
to less than 80 In (rwmtnal dfmenSlDnJ. a bonier
to warn blind or vlsually'lmpalred persons shoJI
be provided (see FIg. 8(c· J)).

4.5 Ground and Floor Surface •.

4.11.1. oeaeral. Ground and floor surfaces
along accessible routes and In accessIble rooms
and spaces including floors. walks. ramps.
statrs, and curb ramps. shall be stable. finn.
sUp-reSIStant. and shall comply with 4.5.

4.5.2 CbaDle. III LeYel. Changes In level up
to 1/4 In (6 nun) may be vertical and without
edge treatment (see FIg. 7(d). Changes In level
between 1/4 In and 1/2 In 16 mm and 13 mml
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,_ IIIIn'12 ,
, '; .. '...... n 12 -+

.30!1, I

~It
~ 8~:,-

'-if '
nm'io,' ~'~'~-~~~~~~~~~~" ~I ,Plan

Fig: 8fC) Fr~e·Sr.ndlng Ouerh.nglnii0bjecbJ"

protruding obi_ct. v,
hinging Of'! .In .,.Hh,.-....-271t1851 --,

addlUof\lll PlolecUon
not rMlul, .. bilt .. ..,--l
winlwlll,

prolec.' shaded
. area (rom " //
, cross·lla/7fc "'\ ,/'

- ,r •..•

Fig. 8 (e) .
E.ample 0{ _eellon around W.II·Mounted Objects .nd M..... urements o( Clear Wid/h.

Fig. 8 (c· I) Overhead Hazards

I
fig. 8

Protruding Objects (Conl1n~

shall be beveled with a slope no greater than
1:2 (see FIn. 7(d)). Changes In level greater than
1/2 In (13 nun) shall be aecempltshed by
means of a ramp that complies with 4.7 or 4.8,

4.11.4 OratlDp. If gratingS are located In
walking surfaces. then they shall have spaces
no greater than 1/2 In (13 mm] wide In. one
direction (see FIn. 8(g}J. If gratings have elon-
gated openings. then they shall be placed so
that the long dimension ls perpendicular to the
dominant direction of travel (see FIg. 8(h)).

4.11.3· CUpel. If carpet or carpet tUe ls used
on a ground or floor surface. then It shall be
securely attached: have a firm cushIon, pad. or
backing. or no cushIOn or pad: and have a level
loop. textured loop. level cut pue, or level cut!
uncut pUe texture. The maxlmum pile IhJck·
ness shall be 1/2 In (13 nun) (see Fig. 8(0).
Exposed edges of carpet shall be fastened to
floor surfaces and have trtm along the entire
length of the exposed edge. Carpet edge trtm
shaD comply with 4.5.2.

~I ---- tan. 1."9'12_.
4.8 Parking and Pas.eager Loading
Zone•.

Plan Elevancn

30&
Fig. 8 (d)

Objects Mounted on Posts or Pylon. 4.6.1 JrIlDlmum Number. Parldng spaces
required ID be accessible by 4. I shall comply
with 4.6.2 Utrough 4.6.5. Passenger loading
zates required ID be accessible by 4. I shall
comply with 4.6.5 and 4.6.6.

Fig. 8
Protruding Objects (Continued)

2423
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. FIg.8m
C~rpel Pile Thld<ncss

4' JNII!IDmlnanl dlnctJon
o/tro/1Ic ,.
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uiu
FIg. 8 (g)
Or.Ung.

long dlrnM5lon
pcrpeFIdIeular",
route of /laue! .

FIg. 8 (h)
O~lIng Orl~nuUon
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4.8 PukIDi aDd PuMqel' LaadIDI,Zon~

4.8.2 LocatiOn. A.a:eulbleJiarldno spaces.
smM!(J a.part!cular bu!ldlng ShaJlbe located
on the shortest lleeessttile route of travelfram
cuUacent parklngto ..an accessible entrance. In
parking facdltla that do not serve a particular .
building. tJA:IlI!Sslble parking shall be located on
the shortest accessIble route oj travel to' an
.~~ble ped,;"trIan entrance of the Par~g
facility. In bUactmgs wUh multiple pccessible
entrances wUh cu:Uacent parlctnjj. accessible
parking spaces shall be dispersed and IDeated
closest to the accessible entrances.

4.8.3" PukbiC 8pace.; ACt:essfbIeparking
spaces shall be ~t least 96 In (2440 mm) W!d~.
Parking access alsles shall be part of an acces-
sible route to the building or facility entrance
and Shall comply with 4.3. Two accesstble
parking spaces may share a common access
aisle (see FIg: 9). Parked vehicle' overhangs
shall not reduce the clear width of an acces-
sIble route. Parlcfng spaces and access aisles
shaH be level wUh surface slopes not exceeding
1:50 1296/1n aU dtrect1ons. .

4.8.4· SlCnate. Accessible parking spaces
shall be designated as reserved by.a stgn
showtngthe symbol of accessibility (see 4.30.7).
Spaces canplyfng wuh 4. J .2(5)(b) shall have an
acfdUIonal slOn "'Van-Accessible' mounted below
the symbol oj tJA:IlI!SslbtUty. Such signs shall be
located so they cannot be obscured by a vehIcle
parked In the space.

4.8.15" Vei'tfcal Clecuance. Proutde minI·
mum vertical clearance oj 114 'In (2895 mm/ at
accessible passenger loading zones and along
at least one vehicle tJA:IlI!SSroute to such areas
.from sUe entrance(s) and exU/s}: At parking
spaces compIulrlQ wUh 4.1.2(5}(b}: provide
minimum verttca1 clearance qf981n (2490 mm/
at .Uv. parking space and aIDno at least one
vehicle access route !o such spaces from sUe
~sI and exUlS).

".8.6 PaueDCel' LaadIDI Zone •. Passenger
loading zones shall provide an access aisle at
least 60 In 11525 mmJ wide and 20 It (240 InJ
(6Joo mm/long a~acent and parallel to the
vehICle pull-up space (see Fig. 10). If there are
curbs between the access aisle and the vehIcle
pull-up space. then a curb ramp complying
with 4.7 shall be provided. Vehicle slandinO
spaces and tJA:IlI!SSaisles shall be level wUh
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. 96min I 160 min or 96 min for VANS

1
,44. , lIS. I 244.

252m,"
I ..00 1

FIg. ')
DImensions of Parklng Spa<:es

surJace slopes not eJa:eedinO 1 :50 (296) In all
directions.

4.7 Curb Ramp ••

4.7.1 Location. Curb ramps complying wllh
4.7 shall be provided wherever an accessible
route crosses a curb.

4.7.2 Slope. Slopes of curb ramps shall
comply with 4.8.2. The slope shall be measured
as shown In Fig. 11. TransU/l)ll.S from ramps to
walks. gutters. or streets shall bejlush andfree
oj abrupt chtu1ges. Maxtmwn slopes oj lUjfo/ninO
gutters. road surface tmmedIately lUjfacent to
the curb ramp. or accessible route shall not
e,:ceed 1:20.

4.7.3 Width. The minimum wtdth of a curb
ramp shall be 36 In (915 mm). exclusive of
flared sides.

4.7.4 Surface. Surfaces of curb ramps shall
comply WIth 4.5.

4.7.15 Sides of CwtI Ramp •. If a curb ramp
Is located where pedestrtans must walk across
the ramp. or where U Is not protected by hand·
ralls or guardrails. It shall have flared sides: the
maximum slope of the flare shall be I: 10 (see
Fig. 12(a)). Curb ramps with returned curbs

may be used where pedestrians 'would not
normaIlyw:a.Jk.across th.e ramp (see F'lg. 121b)).

4.7.8 BaUt-aP CwtI Ram,.. auUt.up curb'
ramps shall be located so that they do not
project Into vehicular tralflclanes (see Fig. 131.

4.7.7 Detectable WamfRp. Acurb ramp
shall have a detectable warning comp\y1ng with
4.29.2. The detedable warning shall extend the
full width and depth of the curb ramp .

4.7.8 Obiltnlctlon._ Curb ramps shall be
located or protected to prevent their obstruc-
tlon by parked vehicles.

4.7.9 Location at Jlarked CroNin, •.
Curb ramps at marked crossings shall be
wholly contained within the markings. exclud-
Ing any flared sides (see Fig. 151. .

4.7.10 DlaConal CwtI Kampa. Ifdiagona!
(or comer typel curb ramps have returned
curbs or other well-defined edges. such edges
shall be parallel to the dtrection of pedestrian
flow. The botlom of diagonal curb ramps shall .
have 48 In (1220 nun) mInlmum clear space as
shown In fig. 15(e) and (d). If diagonal curb
ramps are provided at marked crossings. the
48 In (1220 mm) clear space shall be within the
markings (see Fig. 15(c) and (dJl. If diagonal
curb ramps have flared sides. they shall also
have at least a 24 In (610 mm) long segment
or straight curb located on each side of the
curb ramp and wllhln the marked crossing
(see FIg. IS(c)).

:I~1~.2~':i

!m,l~I
Flg.l0 J'Access AIsle at P.. senger Loading Zones
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".8 Ram.,.

At;fIoInlng ",;pr ,/WI
nol """..." 1:20

x-=====-,y

fig. 11
Measurement of Curti RIImp Slopes

(I)
FlarodSldes

If X Is /as IIuuJ 48 In,
/hm /he "ope 0{ /he flared ,/de
./w1 nol exceed I: 12.

(b)
Returned Curb

fig. 12
Sides of Curti Ramps

4.7.11 I81aDd•. Any raised Islands In cross-
Ings shall be cut through level with the street
or have curb ramps at bolh sides and a level
area atleasl 48 In (1220 mml long between the
curb ramps In the part of the Island intersected
by the crossings [see Fig. 151al and IbU.

4.8 Ramps.

4.8.1· Geueral. Any part of an accessible
roule with a slope greater than 1:20 shall be
considered a ramp and shall comply with 4.8.

4.8.2* Slope and JUlie. The least possible
slope shall be used for any ramp. The max!·
mum slope of a ramp In new construction shall
be I:12. The maximum rise for any run shall
be 30 In 1760 mrnl (see Fig. 161. Curb ramps

Ag.13
Built-Up Curti RIomp

and ramps to be constructed on existing snes
or In existing bulldtngs or facilities may have
slopes and rises as allowed In 4.1.6(3)(0) If
space Itmitattons prohibit the use of a I: 12
slope or less.
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(d)

Ag.15
Curb RIImps at JY\aJked Crossings
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4.8 RamP.

Slope It

M."imum Rur MUllnu", HOlllnnll1 ProJtcuun

1:1210 < 1:16 JO '60
1:1610 < 1:20)0 'M

JO
.0

9
12

FIg. 16
Components of. Single RIImp Run .nd Sample Ramp Dimensions

4.8.3 Clear Width. The mJnImum clear width
oCa ramp shall be 36 In (915 nun).

4.8.4' Lanetma-. Ramps shall have level
landings at bollom and lap oCeach rump and
each ramp run. landingS shan have the follow-
Ing features:

(1) The landing shaU be at least as wide as
the ramp run leading 10 It.

(2)The landing length shaU be a mJnImum of
60 In (1525 rnm) clear.

(3) If ramps change direction at landings. the
mJnImum landing size shall be 60 In by 60 In
(1525 nun by 1525 nun).

(4) If a doorway Is located at a landing. then
the area In front of the doorway shall comply
with 4.13.6.

4.8.S· BaJlclnl18. If a ramp run has a rtse
greater than 6 In (150 nun) or a horIZontal
projection greater than 72 In (1830 nun). then
It shall have handraJIs on both sides. Handrails
are not required on curb ramps ex a4/acenl to
seaUng In assembly areas. Handrails shall
comply with 4.26 and shall have the following
features:

(1) HandraUs shall be provided along both
sides oCramp segments. The InSide·handraU
on swttchback or dogleg ramps shall always
be continuous.

(2) If handraUs are not contlnuous. they
shall extend at Ieast 12 In (305 nun) beyond the
top and bottom of the ramp segment and shan
be parallel wtth the noor or ground surface
(see Fig. 171.

(3) The clear space between the handraU and
the wall shall be I . 1/2 In (38 nun).

(4) Gr1ppIng surfaces shall be continuous.

(5) Top oj handratlgnpplng surfaces shall be
mounted between 34 In and 38 In (865 mm and
965 mmI above ramp surfaces.

(6) Ends of handralls shall be ellher rounded
or relumed smoothl!l 10jlcor. wall or post.

(7) Handrails shall rwl ralCUeWIthin their
jltlIrlgS.

4.S.8 Cra.. Slope aDd Stuface.. The cross
slope of ramp surfaces shan be no greater than
1:50. Ramp surfaces shan comply with 4.5.

~----------------~--------------.----~ 29
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4.8.7 Edle PnlteetJOD. Ramps and landings
with drop-ens shaD have 'curbs. waDs.raUIngs.
.or projecting surfaces that prevent people from
sUpptng off the ramp. Curbs shaD be a rntnt-
mum of 2 In (50 min) high (see Fig. 17).

4.8.$ Outdoor CODdltJo .... Outdoor ramps
. and their approaches shaD be designed so that

water wtU not accumulate on walking surfaces.

4.9 Stain.

4.9.1"lIiDlmiml Numlae.r.Stairs reqUired to
.. be accessible b!,I 4.1shaU comply wUh 4.9.

4.9.2 Tnladll aDd 1lIae.rs. On any given
night oC stairs. all steps shall have uniform
rtser heights and uniform tread wtdths. Stair
treads shall be no less than 11 In (280 mm)
wide. measured from riser to riser (see Fig,
la(all. Open rtsers are no/ permuted.

4.9.3 No.m,a. The undersides of nostnge
shall not be abrupt. The radius of curvature at
the leading edge of the tread shall be no greater
than 1/2 In (13 nun). RIsers shall be sloped or
the underside of the nosing shall have an angle
not less than 60 degrees from the horizontal.
N09tngs shall project no more than 1·1/2 In
(38 mm) (see Fig. 18).

4.9.4 BaJlclnl18. Stairways shall have hand-
ralls at both sides of all stairs. Handrails shall
comply wtth 4.26 and shall have the followtng
features:

(II HandmUs shaD be contlnuous along
both sides of stairs. The IrWde handrail on
swttchback or dogleg stairs shall always be
contlnuous (see Fig. 19(al and Ibl].

(2) If handrails are not contlnuous. they
shall extend at least 12 In (305 nun) beyond the
top riser and at least 12 In (305 nun) plus the
width of one tread beyond the bottom riser. At
the top. the extension shall be paraUel wtth the
Iloor or ground surface. At the bottom. the
handrail shall contlnue to slope for a distance
of the wtdth of one tread from the bottom riser;
the rematnder of the extension shall be hort-
zontal (see F1g. 19(cl and (dll. Handrail exten-
slons shall comply with 4.4.

(3) The clear space between handrails and
waD shall be 1·1/2 In (38 rnml.

(4) Gr1ppIng surfaces shall be uninterrupted
hynewel posts. ,other construction elements. or
obstructions. .

.IS) Top oj handraJI. gnpPIrlg surface sftall be
mounted between 34 In and 38 In (865 nun and
965 mmI above stair noslrlgs.

(6) Ends oj handraJLs shall be eUher rounded
or returned smoothly to jlcor. wallar post

en Handralls shall rwt ralate wUhtn their
jItttngs. .

4.9.5 Detectable Wamlqa at Stalrs.
(Reserved).

4.9.8 OUtdoor CODclltJOIUI. Outdoor stairs
and their approaches shall be designed so that
water wtU not accumulate on walktng surfaces.

4.10 Elevators.

4.10.1 General. Accessible elevators shall
be on an accessible route and shall comply
with 4.10 and wtth the ASME A17.I·1990.
Safety Code for Elevators and Escalators.
fl'efQh1 e/evatorsshall no/ be considered as
meeting the requirements of thts sectton unless
the only el.evaron proutded are used as combl'
nation passenger and frelgh1 eleoolors for the
public and empIDyees.

4.10.2 Automatic OperatJOD. Elevator
operation shall be automatic. Each car shall
be equipped with a seu- leveling feature that
wUIautomaucaUy br1ng the car to Iloor land-
Ings wtthln a tolerance of 1/2 In (13 mm)
under rated loading to zero loadIng condtuons,
This self- leveling feature shall be automatic
and Independent of the operating device and
shall correct the overtravel or .undertravel,

4.10.3 Hall CaD ButtolUl. Call buttons In
elevator lobbies and halls shall be centered at
42 In (1065 mml above the Iloor, Such call
buttons shaD have visual signals to indicate
when each call Is registered and when each
call ts answered. Call buttons shall be a miru-
mum of3/4 In (19 nun) In the smallest dimen-
slon. The button designatIng the up directton
shall be on top. (See Fig. 20.1 Buttons shall be
ralsed or .flush. OQJect.s mounted beneath hall
caU buttons shall noI prqJecl Into the eleuator
lobby more lhan 4 In (100 mmJ.
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4.~10Ittevaton

nm
railing with eatended
pl.Worm

"clioll

'~
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FIg. 17
Examples of Edge Protection mid HllIdrail ExlBnslons

(e)
RouncMd Holing

(e)
F1woh RIIu , fig. II

(JAbIe Tread WIdth mid Examples d Acceptable Noslnp
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(e)
PIlI"

(e)
Extenalon • Bottom 01 Run

f'/O'TEl
'x Is 1MJZ In minimum handnI/I _lUlon required

at adI top.u.r.
Y Is /he minimum ILIndmJ utanslor 0( I Z In pi .. the

U>IdUI 0( ..... /Iud /hat Is requIred a' each botIom rlMr.

F1g.19
Stair HandJaIIs

(b)
Elewtlon 01 Cent« HanclraD

(d)
Extension .t Top or Run
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4.10 Elentorl

NOTE: The autometic: door reopening device is activBted if an
objec1 po .... Ihrough e!lhor Ii". " or line B. Une"lIIld line B
represent the vertical locations of the door reopening deYk:e not
requiring contact.

FIg. 20
Holalwayand Elevator Entrances

4.10.4 Ball Llmtema. A visible and audible
signal shall be provided at each hotstway
entrance to indicate whIch car ts answering a
call. AudIble signals shall sound once for the
up directIon and twice for the down dlrectlon or
shall have verbal annunciators that say "up" or
"down." Visible Signals shall have the following
features:

(1) HaIIlantem fixtures shall be mounted so
thaI their centerllne Is at least 72 In (1830 mm)
above the lobby Door. (See Fig. 20.)

(2) VIsual elements shall be at least 2-1/2 In
(64 rnm) In the smallest dimenSIon.

(3) Signals shall be visible from the vicinity
of the hall call button (see Fig. 20). In-car
lanterns located In cars. visible from the vicin-
Ity of hall call buttons. and conform.lng to the
above requirements. shall be acceptable.

4.10.5 Raised and Braure Chanlcten on
Bollitwa)' EDtnDcetl. All elevator hotstway
entrances shall have raised and Braille floor
designations provided on both Jambs. The
centerline of the characters shall be 60 In
(1525 mm) aboveftnlsh floor. Such characters
shall be 2 In 150 mmI high, and shall comply
with 4.30 .... Permanently applied plates are
acceptable If they are permanently flxed to the
Jambs. ISee Fig. 20).

4.10.8· 0001'ProtectiTe ad ReopeDlD,
Device. Elevator doors shall open and close
automatically. They shall be provided with a
reoperung devICe that will stop and reopen a
car door and holstway door automatIcally If
the door becomes obstructed by an object or
person. The device shall be capable of complet-
Ing these operations without requiring contact
for an obstruction passlng through the opening
at heights oC 5 In and 29 In (125 rnm and
735 mm) above Ilntsh Door (see Fig. 20). Door
reopening devtces shall rematn effecttve for at
least 20 seconds. After such an Interval. doors
may close In accordance with the requirements
of ASME A17.1-J990.

4.10.7· 0001' ad 8IQnaI 'f1m1nI fol' HaD
cau.. The mJnJmum acceptable time from
notlllcatlon that a car IS answering a call untll
the doors of that car start to close shall be
calculated from the following equation:

T = D/l1.5 It/s) orT = D/l445 mm/s!

where T total time In seconds and D distance
lin feet or mI111rneters)from a point In the lobby
or corrtdor 60 In (1525 rnm) directly In front of
the farthest call button controlling that car to
the centerline of Us holstway door tsee Fig. 21).
For cars with In-ear lanterns. T begins when
the lantern Is visible from the vlCInIty of hall
call buttons and an audible signal IS sounded.
The mtnfnuun accepIabIe not(/la1ttDn t1me shall
be 5 seconds.

4.10.80001' Delay fOl' car cau.. The
minimum ttme for elevator doors to remain
fuDy open In response to a car call shall be
3 seconds.

4.10.8 FlOOI'PIaD of EleTatOl' can. The
Door area oi elevator cars shaD provide space
for wheelchair users to enter the car. maneuver
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'1012W'.,.
distance in feel

fig. 21
Clnsph of TIming Equation

within reach of controls. and exit from the car.
Acceptable door opening and inside dimensions
shall be as shown In Fig. 22. The clearance
between the car platform sill and the edge of
any hotstway landing shall he no greater than
1-1/4 In 132 rnm).

4.10.10 Flool' Swfacetl. Floor surfaces shall
comply with 4.5.

4.10.11 mWDlDaUOD Lena.. The level of
utuminauon at the car controls. platform. and
car threshold and landing sill shall be at least
5 footcandlcs (53.8 lux).

4.10.12· car Contraa.. Elevator control
panels shall have the followtng features:

(1) Buttons. All control buttons shall be at
least 3/4 In (19 mml tn their smallest dimen-
sIon. They shall be ralsed or flush.

(2) Tactile, Bra1Ile. and Visual Control IndI-
caters. All control buttons shall be designated
by BratUe and by ralsed standard alphabet
characters for letters. arabIc characters for
numerals. or standard symbols as shown In
Fig. 23Ia). and as required In ASMEA17.1-1990.
RaIsed. and Bra1Ile characters and symbols
shall comply with 4.30. The call button for the
matn entry floor shall be designated by a raised
star at the IeIt of the Roar deSlgnaUon (see Fig.
23(a)). All ralaed d/:stgnatlons for control but-
tons shall be placed immediately to the left of
the button to which they apply. AppUed plates.

.----80 min---_r---20JO-------,
rr=--====--===--==-::;:::===;:::::
; ,
• I

i~-;A ~II' ei . E ~ E c;;
I· ;:i\ \' \~ ~ ~ - ~-.':0'-0 If\, It)b~.j~
===J. ~=-

'-----1~.3~,;injF-
(a)

,-
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b=======dl~ 36m;n]t::=
915

(b)

FIg. 22
MInimum Dimensions of Elevator Cars

pennanently attached. are an acceptable
means to provide raised control designations.
Floor buttons shall be provided with visual
tndscators to show when each callis registered.
The vtsuallndlcators .shaD be exttngutshed
when each call Is answered.

(3) Height. All floor buttons shall be no
higher than 54 In (1370 rnm) above the jln!sh
Doorfor side approach and 48 in (1220 mrnI
for front approach. Emergency controls. includ-
Ing the emergency a1ann and emergency stop.
shall be grouped at the bottom of the panel
and shall have their centerllnes no less than
35 In (890 nun) above the flnlsh Door (see Fig.
23(a) and Ibn.
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4.10.i3* CU Po.ItlOD IndicatoR

~I I ::n1rol bullon dlame',r

10 80 I
50 ~ 80

FIg. 23
Car Controls

(b)
Car Control Height

",lIn"",',.... - *,0 20
SO BO

~--~
.... 0 H40

, .... 0 00
-cto_--Irnet,.ftC.1.,,,,
....,g...:y---".... oca;m t,mbol

....u .. r.f ....
wttt.X.nGl

(0)
Pa",,1 Detail

(e)
Alternate Loclllonl of Pone!

w.1th Cenlet' Opening Door

141Location. Controls shall be located on a
front wall If Can! have center openlng doors,
and at the side wall or at the front wall next
to the door If cars have side opening doors
lsee Fig. 23(c) and (dIJ.

4.10.13° CU Po.ItlOD Indlcaton, In
elevator cars, a visual car position indICator
shall be prOvIded above the car control panel
or over the door to show the position of [he
elevator In the holStway, As the car passes or
stops at a floor served by the elevators, the
correspondtng numerals shalllllurnlnate.

II~. II

1~~11
(d)

A1temlte Loc:aUonl of Panel
with Side Opening Door

and an audible Signal shall sound. Numerals
shall be a mirurnum of 1/2 ttl (13 mm) high.
The audible signal shall be no less than
20 decibels with a frequency no higher than
1500 Hz. An automatIC verbal announcement
of the floor number at which a car stops or
which a car passes may be substituted for the
audible signal.

4,10.14° Emeqency CommunicatiolUl,
If prOvided, emergency two-way cornmuntca-
tlon systems between the elevator and a point
outsIde the hoistway shall comply with ASME
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AI 7.J.l990. The highest operable part of a
two·way cormnun1catlon system shall be a
maximum of 48 In (J 220 nvnI from the floor
of the car. It shall be identified by a raised
symbol and lettertng complying with 4.30 and
located adjacent to the devtce, If the system
uses a handset then the length of the cord
from the panel to the handset shall be at
least 29 In (735 mm). if the sy.slem Is Ioooted
In a closed compartment the oompar!menl doer
hardware shall corIform 10 4.27, Controls and
Opero.tlng MechanLsms. The emergency ~.
commU11lCal1Dn system shall not require ootce
communJcalton.

4.11 Platform LIfta (Wheelchair
LiftsJ.

4.11.1. LocatioD-, Plaifonn /fils (wheelchair
IIflsI permltled by of.1 shall comply wUh the
requirements oj 4, J J,

4,11.2° Othu RequiremeDu. IfpLaUorm
IlIls (wheelchair IfIlsJ are used, they shall
comply with 4.2.4, 4.5, 4.27, and ASME A 17.1
Safety Cede Jor Elevators and Escalatnrs.
Section xx. 1990.

4.11.3 EDtraDce.ljpkUJorm /fils are used
then they slwlljacflJ1ate unassisted entry,
operalfDn. and exU}tTJm the 1!Ii In compIJance
wUh 4.1 1.2.

4.12 WlDdoW'l.

4.12.1° General. (Reserved).

4.12.2° WIndow lIanhrare. (Reserved).

4.13 Doon.

4,13.1 General. Doors required ID be acces·
sible by 4. J shall comply with the requirements

. of4.13.

4,13.2 RwolvlDC Doon and Turlutlle •.
Revolving doors or turnstiles shall not be
the only means of passage at an accessible
entrance or along an accessible route. An
accessible gate or door shall be provided actIa·
cent ID the turnstile or reuoIutng door and shall
be so destgn«1 as 10JactI~ the same use
pattern.

36

4.13.3 OIate., Gates, Includtng ticket gates.
shall meet all applicable speclllcations of 4.13.

4,13.4 Double-Leaf Doorwa,... If doorways
have two fndependenlIy operated door leaves.
then at least one leaf shall meet the speeutca-
tlt':1S In 4.13.5 and 4.13.6. That leaf shall be
an active leaf.

4.13.5 Clear Width, Doorways shall have a
mlllmwn clear opening of 32 In (815 mm) with
the door open 90 degrees, measured between
th~ face of the door and the oppostJe stop [see
Fig. 241al. Ibl. leI. and IdlJ. Openings more than
24 In (610 mml In depth shall comply with
4.2.1 and 4.3.3 (see Fig. 24(elJ.

E..'tCEmON: Doors not requrrt/1gjuU user
passage, such as shallow closets. may hnue
Ih£ clear opening reduced ID 20 In IS JO mmI
mtnlmUllL

4,13.6 Kaneuverm, Clearances at
DDon. Mlnlmum maneuvering clearances at
doors that are not automatic or power- assisted
shall be as shown In Fig. 25. 111" floor or
ground area wlthln th .. required clearances
shall be level and clear.

EXCEP1TON: Entry doors to acute care hospital
bedrooms for In-patients shall be exempted
from the requirement for space at the latch
side of the door (see dimension 'x' In Fig. 251
If the door Is at least 44 ttl (1120 mml wide.

4.13.7 Two Doon In Series. The minimum
space between two hinged or pivoted doors In
series shall be 48 In II220 rnml plus the width
of any door swtnglng Into the space. Doors In
series shall swing either In the same direction
or away from the space between the doors
(see Fig. 261.

4.13.8- Thremoliia at Doorwa.,.. .
Thresholds at doorways shall not exceed 3/4 In
(19 nun) In height for exterior sliding doors or
1/2 In (13 mml for other types of doors. Raised
thresholds and floor level changes at accessible
doorways shall be beveled with a slope no
greater than 1:2 (see 4.5.21.

4.13.9° Door Hardware. Handles. pulls.
latches, locks, and other operating devices on
accessible doors shall have a shape that Is easy
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.._ .. --'-"-' _.._----'_._.

I
Ix

(b)
Hinged Door

(a)
Detail

NOlE x = 12 fn (305 mm) If door he, both •
erose- end letch.~imln

(0)
Front Approache. - Swinging Doors

Pull Side

(c)
Sliding Door "·"·",,······,,,,·,,,,·""·"[1

¢ r- .,
~ )~.

;r-!""""''''!
E • : ;l,

:~
···

(e)
I'Wdmum Doorway Depth

(d)
Folding Door

NOTE: x = 36 in (915 mm) minimum If y = 60 in
(1525 mm):)(= 421n (1065 mm) minimum if 'I =
54 In (1370 mm). '. __J

NOTE: v = 48 in (1220 mm) minimum if door has
both e latch and closer.

fig. 24
Clear DoorwayWIdthand Depth

(b)
Hinge S~ Aj>pr_hu - Swinging Doors

x
11~~mn

j]"""'j"''''':

I :r----", ~).,
~ \,.1 _t.Y'_

NOTE: y .. 54 In (1 )70 mm) minimum If door has
closer.

to grasp with one hand and does not require
tight grasping. tight ptnchlng: or twisting of
the wrist to operate. Lever-operated mecha-
rusms, push-type mecharusms, and U-shaped
handles are acceptable designs. When sUdlng
doors are fully open. operating hardware shall
be exposed and usable from both sides. Hard·
ware requJred.jor accessible door passage shall
be mnunted no hlgher than 48 In (1220 mmI
abor>eflnishedfloor.

4.19.11° Door OpeDlIll& Force. The maxi-
mum force for pushing or puillng open a door
shall be as follows:

Pull Side

i '''-:-1
I iii.I [)o~\~_ ....IIi\~

NOTE: y ee 48 In (1220 mm) minImum if dear h"
closer.

(1) Fire doors shall have the rnlnlmum
opening force allowable by the appropriate
admlnlstraUve author1!y.

(2) Other doors.

lal exterior hinged doors: (Reserved).

(bl tntertor hinged doors: 5 1M(22.2NI

(el sUdtng or foldtng doors: 5 lbf (22.2NI

4.13.10· Door CI~nI. If a door has a
closer.' then the sweep period of the closer
shall be adjusted so that from an open posi-
tion of 70 degrees. the door will take at least
3 seconds to move to a potnt 3 tn (75 mml
from the latch. measured to the leadtng edge
ofthe door.

(c)
t..tch S~ Aj>proachu - Swinging Doors

NOTE: AU doors in alcoves shall comply with the clearances (or front approaches,These forces do not apply to the force required
to retract latch bolts or disengage other devices
that may hold the door tn a closed position, F1g.25

Maneuvering Clearances at Doors

37 38
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.-: ''' :

(d) ..
Front Approach - Sliding Doc",

and Folding Doors

(e)
Slid. Sid. Approach - Sliding Door.

and Folding Doors

X
..._._-+~~mtn

(f,
Latch Sid. Approach - Sliding 000[' and Folding Doors

NOTE: All doors In alcoves' shall ,nmply W1rhthe clearances lor fronl epproeches

fig. 25
Maneuvering Clearances at Doors (ConUnued)

.1

fig. 26
Two Hinged Doors In Series
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4.13.12- AutomaUc Doon.md Power-
Anlsted Deon. If an automatic door Is
used. then It shall comply with ANSI/BHMA
AI56.IO-19B5. Slowly operung, low-powered.
ilutomatlc doors shaD comply wuh ANSI
A156.19·1984. Such doors shall not open to
back check faster than 3 seconds and shall
require no more than 15 Ibf (66.6N) to stop
door movement. If a power-assisted door Is
used. Its door-opening force shall comply with
4.13.11 and Its closing shall conform to the
requirements In ANSI A 156.19·1984.

4.14 Entrance •.

4.14.1 MlDJmum Number. Entrances
required ;" be accessible by 4.1 shaD be part of
an accessfble route complying with 4.3. Such
entrances shaD be connected by an accessIble
route to publJc transportauon stops. to acces-
sible parking and passenger loading zones.
and to publJc streets or SIdewalks If available
(see 4.3.2(1)). They shall also be connected by
an accessible route to all accessible spaces OT

elements within the buUdlng or facUlty.

4.14.2 Service EotJ'I.Dce •• A service
entrance shall not be the sole accessIble
entrance unless It Is the only entrance to a
buUdIng or facUlty (for example. In a factory
or garagel,

4.15 DrinkInC Fountaina and Water
CooleR.

4.15.1 lIInImum Number. Dr1nktngfoon·
talns or water coolers required /0 be tlCCesslble
by4.1 shaD comply with 4.15 .

4.15.2- Spout Height. Spouts shall be no
higher than 36 In (915 mml, measured from
the floor or ground surfaces to the spout outlet
tsee FIg. 27(a)).

4l.UI.S Spout LoeaUoo. The spouts of
drinking fountains and water coolers shall be
at the front of the unit and shall direct the
water flow In a trajectory that IS parallel or
nearly parallel to the front of the unit. TIle
spout shall provide 8 Dow of water at least 4 In
(100 mm) high 90 as to allow the insertion of a
cup or glass under the flow of water. On an
accessible drtnktngfounlo.ln wUh a round or

oval bow~ the spout must be pas~ned so the
./fDw of water Is wUhin 3 In(75 mmJ of the front
edge of the fountalrL .

4.15.4 Controls. Controls shall comply with
4.2·7.4. UnU controls shall bejront mounted or
side mounted near the.front edge.

4.15.5 ClCUl1Dcell.

(1) Wall- and post-mounted cantUevered
units shall have a clear knee space between

. the bottom of the apron and the floor or
ground at least 27 In 1685 mm) high. 30 In
1760 mm) wide. and 17 In to 19 In (430 mm
to 485 nun) deep Isee Fig. 27(8) and Ibn. Such
units shaD also have a mtnJmum clear floor
space 30 lit by 48 In (760 nun by 1220 nun) to
allow a person In a wheelchair to approach the
unit facing forward.

(2) Free-standing or built-In units not having
a clear space under them shall have a clear
floor space at least 30 In by 48 In (760 nun by
1220 mm) that allows a person In a wheelchair
10 make a parallel approach to the unit Isee
Fig. 27(c) and (d)). TIll" clear floor space shall
comply with 4.2.4.

4.16 Water Clo.eta.

4.16.1 General, Accessible water closets
shall comply with 4.16.

4.16.2 Clear Floor Space_ Clear floor space
for water closets nol In stalls shall comply with
Fig. 28. Clear Iloor space may be arranged to
allow euner a left-handed or right-handed
approach.

4.18.S· Heliht. The height of water closets
shall be 17 In 10 19 In (430 nun to 485 nun).
measured to the top of the toUet seal (see Fig.
29{b)J. Seals shall nat be sprung /0 return /0 a
IYled posUiDn.

4.16.4· Gnb Ban. Grab bars for water
closets not located In stalls shall comply with
4.26 and Fig. 29. 7lIe gmb!Jar behind the water
closet shall be 36 tn (915 mmJ minimum.

4.16.5· nueh Cootrols. Flush controls
shall be hand operated or automatic and shall
comply with 4.27.4. Controls for flush valves

40
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4.17 Toilet Stal1s

shall be mounted on the wtde side of toUet
areas no more than 44 In [l120 mm) above
the floor.

4.16.6 D1speuen. ToUet paper dispensers
shall be Installed wtthln reach, as shown In
Fig. 29(b). DIspensers that. cmtrol delivery. or
that do not permit conttnuous paper ]low. shaH
not be used.

4.17 ToUet Stan..

4.17.1 Locatloa. Acce8s1ble toUet stalls shall
be on an accessible route and shall meet the
requirements of 4.17.

4.17.2 Water Closets. Water closets In
accesslble stalls shall comply with 4.16.

t_-~mln'l
I ir-r· ..····..·········~

!~ : ~1oI~r u
Ll l

(0)
Free-StandIng

Fountafn or Cooler

(b)
Clear Floor Spa«

i~- , ,..
! ~

i .+--: ..

(d)
Bullt·ln

FountaIn or Cooler

fig. 27
Drfnklng FountaIns and Water Coolers
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36 min

42 min 18

"'0
FIg. 28

Clear Floor Space al Waler Closets

1525

36 min

I ~, :
: I....:
,---! ~[... : .

~ ... ~~~........ ..1¢
I 48 min I

lno

er .. ,
tloor
apace

.................. :-o-
48 min

y~
(0)

Back Wall

54 min

12,..

Ag.29
Grab Bars at Waler Closets

(b)
Side WillI

4.17.3" SIn and ArraaIemeat. The size
and arrangement of the standard toUet stall
shall comply with Fig. 3O(al. Sla1ldard Stall.
Standard touet stalls with a mlntmum depth
of 56 In (1420 mm) tsee Fig. 3O(a)) shall have
wall-mounted water closets. If the depth of a
standard toUet stall IS Increased at least 3 In
(75 mml, then a floor-mounted water closet
may be used. Arrangements shown for stan-
dard toUet stalls may be reversed to allow
either a left- or rtght·hand approach. Addl·
ttonal stalls shall be provtded In conformance
with 4.22.4.

EXCEPTION: In tnslances oJalteratton work
where provision oj a standard staD (FIg. 301a)1

42

Is fechntcolly InJeasible or where plumbtng code
requirements prevenl comblntng exisllng stalls 10
provide space. eUheT alternate slllll /FIg. 30/b))
may be provided. In lieu oj Ihe slandard stalL

4.17.4 Toe ClearaDces. In standard stalls.
the front partition and at least one side parti-
tion shall provide a toe clearance of at least
9 In (230 mm) above the floor. If the depth of
the stall Is greater than 60 In (1525 mml, then
the toe clearance Is not required.

4.17.5' DOOR.ToUe! stall doors, tncludtng
door hardware. shall comply with 4. 13. If wllet
stall apprOOt:h Isfrom Ihe latch side oj Ihe stall
door. clearance between the door side oJIhe
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4.i9 La.. tori~uullIIrion

sUlll and any obsiructbJ may be reduced ID a
mttitnwm oj 42 In (J065mm1 (FIg. 30).

4.17 .80d), Ban. Grab bars complytng with
the length. and poelUOnlng shown In Fig. 3O(a) .
(b). Ic), and (d) shall be proV1ded. Grab bars .
may be mounted with any dest=:l,methodas'.
long as they have a grt!>plng surface at the
locaUons shown and do. not obstruct Ihe re-
quired clear floor area .. Grab bars shan comply
with 4.26.

4.18UiiDala.

4.18.1 GeDenl. Accessible urinals shall
comply with 4.18.

4.18.2 Bellht. Ur1nals shall be stall-type or
wall-hung with an elongated rim at a maximum
of 17 In (430 nun) above the flnlsh floor .

4.1S.S Clear noor Space. A clear floor
space 30 In by 48 In (760 mm by 1220 rnm)
shall be provtded In· front of urinals to allow
forward approach. nus clear space shall
adjoin or overlap an accessible route and shall
comply with 4.2.4. Urinal shields that do not
exter¥:l beyond the front edge of the urinal rtm
may be provided wUh 29 tti (735 mmI -clearance
between them.

4.18.4 FIUlb Contro ... Flush controls shall
be hand opera led Dr automatic. and shall com-
ply with 4.27.4. and shall be mounted no more
than 44 In 11120 rnrn) above the finish floor.

4.19 Lavatories and Mirrors.

4.19.1 Genenl. The requirements of 4. 19
shall apply to lavatory fixtures. vanJUes. and
bum-In lavatories.

.Pt.~, App; A

clear floor space shan adjoin oroverlap an
accessible route and shall extend a rnaximum-.
of 19 In i485 nun) underneath the lavatory .
(see FIg. ~2). .

4.19 •• Eqc1.e4 PlpH and Sujface.; Ho!
water and drain plpes.under lavatortes.shall
be tnsulated or otherwtse CXlJ)/lgured to prptect
against conlllCL There shall be DO sharp or
abrasive surfaces under Iavatories ..

4:i9.5 FauceU. F~uceis shall comply with
4.27 ..4. Lever-operated.jiush-type.iand elec-
tronICally control)ed mechanisms are examples
of acceptable destgns. If self-closing valves are

Fig. 31
Lavatory Clearances

4.19.2 Hellht and Clearancell. Lavatories
shall be mounted with the rtm or counter SUT'

face no higher Ulan 34 111(865 mmI above the
jlnlshjlDor. Provtde a clearance of at least 29 In
(735 rnrn) above the Itrush floor to the bottom of
the apron. Knee and toe clearance shall comply
wIth Fig. 31.

4.19.S Clear noor Space. A clear floor
space 30 In by 48 In (760 rnrn by 1220 rnm)
complying with 4.2.4 shall be provided In front
of a lavatory to allow forward approach. Such

44
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, 4.20 Bathtub.

used the faucet shaU r~1n open for;a~ \ea~t
10 seconds. ' '

" '4.19.80 MbTon: Mlriors shall'be mounted
"With the bottom edge oj t11e.r!iffi:cUng' surjace

no higher than 40 jn (l015 mm) above t11e
'-jlnlshfloor (see Fig. '31).

,4.20 Bathtub •.

4,.20.,1oe.ieiai. Accessible bathtubs shall
complywtth 4.20.

4.20.2noor Space. Clear floor space In,
front of.bathtubs shall. be as shown tn Fig. 33.

4.20.3 Seat. An In-tub seat-or a seat at the"
head end-of the tub shall be provided as shown
'In Fig. 33 and 34. The structural strength of '
seats and their attachments shall comply with
't26,3"Seats shal! be mounted securely arid
shall 'not slip during use. ,e. '

4.20.4 Gnb Bars. Grab bars complying
with 4.26 ,shall be provided as shown In Fig.
33 and,,3<\..'

4.20.5 cOntrols. Faucets and othercontrols
comply1ng With 4.27.4,shall.be located' as
shown In F'1g;'34. '.,

4.20.6 Shower Unit. A shower spray unit'
With a hose at least 60 In (l525 mm) long that
can be used both as a fixed shower head and

. as a hand-held shower shall be provided.

4.20.7 Bathtub Enclo.ure •. l(proVlded.
enclosures for bathtubs shall not obstruct
controls or transfer from wheelchairs onto
bathtub seats or Into tubs. Enclosures on
bathtubs shall not have tracks mounted on
their rims. '

4.21 Shower Sta1Is.

4.21.10 General. Accessible shower stalls
shall comply with 4.21.

4.21.2 SiR and Clearancu. Except as
specified In 9.1.2. shower stall size and clear
floor space shall comply With Fig. 35(a) or Ibl.
The shower stall In Fig. 35(a) shall be 36 In by
36 In (915 nun by 915 mml, Shower stalls
required by 9.1.2 shall comply with Fig, 57(a)

-~-.

.or (b). The shower stall In Fig. 35(b) will,lit Into
th.~.space required for a-bathtub. , ' "

[\ }" ":;',, '''':'',
4.2J.S 8eat •.~se,it shall be-provided In
shower stalls 36·iiI bY~'In-(915 nun by

.915 mrn) ahCt.slitilltii:'·as' shown In FIg:-·36.The
seat shall be mounted 17 Into 19 tit (430 rnm
to 485 nun) from the bathroom floor and shall

','cextend tile full depth of the stall. In a 36 In by
36 In (915 mm by 915 mrnJ shower stall. the
seat shall be on the wall-oppostte. the controls.
W/Iere aflxed seal ISprovided rn a,30 In by
60 rn muumum (760 nimby 1525 mmJ,slwwer
stall. u shalf be ajoldlIj{irype and shall be
mounted on t11ewaUa4/acent.to t11econtrols
as shown,In,fIg. 57. The structural strength
of seats and-their attachmentsshall comply
Wlth.4.26:3, ' "

4.21.4 Grab·Ban. Grab.bars complying with
4,26 shall be provided as shown In Fig. 37.

4.21.6 Coatrot.. Faucets and other controls
comply1ng with 4.27.4 shall be located as
shown In Fig. 37. In shower stalls 36 In by
36 \J1 (915 mm by 915 minI. all controls.
faucets ...and the shower unit shall be mounted
on the Side wall opposite the seat.

4.21.8 Shower Unit. A showerspray unit
with a hose at least 60 In 11525 mm) long that

'can be used bOth as a Oxed shower head and
as a hand-held showershall be provided,

EXCEPrTON: en W11T1OrlltoredjacUutes where
varu1aUsm Is a COfl5ldera!tort.aflxed slwwer
head mounted at 48 rn (1220 mmJ above the
shower jIDormay be used In [leu oja hand·held
shower heCuL

4.21.7 Cum.. If provided, curbs In shower
stalls 36 In by 36 In (915 mm by 915 mm)
shall be no higher than 1/2 rn (13 mmJ. Shower
stalls that are 30 In by 60 In (760 nun by
1525 rnm) !nInImum shall not have curbs.

4.21.8 Shower EncIOllure •• If provtded.
enclosures for shower stalls shall not obstruct
controls or obstruct transfer from wheelchairs
onto shower seats.

4.22 ToDet Room ••

4.22.1 lIlnlmum Number. Tot1etjacUlttes
required to be accessible by 4.1 shall comply
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SYMBOL KEY,
• Shower controls
<I Sho ... t h .. d
..-o...ln

(I)
With Seat In Tub

(b)'
With Set at Heed of Tub

FIg. 33
Clear Floor Space at Bathtubs

I
.I

control
.rea

back head

I

"'='.,:;= 0

! ! a
I. .J

l J
toot

loot
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(a)
With Set In Tub

(b)
With Seat.t Heed ofTub

FIg. 34
arab Bars at Bathtubs
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4.22 ToUet Rooms

with 4.22. Acce99.lble toUet rooms shall be on
an acce99.lble route.

4.22.2 Doom. All doors to accessible toilet
rooms shaD comply with 4.13. Doors shall not
swtng Into the clear Iloor space required for
any Ibrture.

4.22.3· Cl<em ncol' Splice. The accessible
nxtures and controls required In 4.22.4. 1.22.5.
4.22.6. and 4.22.7 shall be on an accessible
route. An unobstructed turning space compjy-
Ing wtth 4.2.3 shall be provided wtthlnan
accessible 10Uet room. The clear Door space at
nxtures and controls. the accessible route. and
the turning space may overlap.

«-.22.~Water Cloeetm. If toUet stalls are
provided, then at least one shall be a standard

toilet stall complying With 4.17; where 6 or
rnor-e stalls are provided. In addIttat to the stall
complying with 4.17.3. at least onestaII 36 tn
(915 mmI wldewUh an outward swtnglng. self
dosing door and parallel grab bars complying
with 1'll. 30(cV and 4.26 shall be prOvided.
Water closets tn such stalls shall comply with
4.16. tfwater closets are not In stalls. then at
least one shall comply with 4.16.

4.22.6 UrlDalo. If urtnals are provided. tI'.eT1
at least one shall comply with 4.IB.

4.22.8 Lavatories aDd HIrron. If lavator1es
and mirrors are provided. then at least one of
each shaD comply With 4.19.

4.22.7 ColltlOls IUd Dlapellle ....
If controls. dispensers. receptacles. or other

(.)
36·ln by 36·ln

(915·mmby915·mml SI.!lU

M
1~11111111~llllllll~:
i------~ !
: I I

! IGV: Ii-----' I
i !
i !-L

I 60~" !
1220

lWtmi
IUllIIlIIII~

8

e.~
co~
MOl

I

I

IL. ~

(b)
lOoIn by 6O·ln

(760·mm by I 525·mm) StAll

fig. as
Shower Size and Cleanmces
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4.23 Batluooaw. BathlDg "!leWdes, &Dd Sbo_1f RoomJlj
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r
I

equipment are provided. then at least one of
each shall be on an accessible route and shall
comply wtth 4.27.

4.23 BathroOiDl'il. aath.iDg FBCWtles.
IllIld Showerr Reoms.

4.23.1 !4blImu.m Numb¢lI'.Bathrooms.
bathing faciliUes. or shower rooms required
to be accessible by 4. J shall comply WIth 4.23
and shall be on an accessible route.

4.23.2 Dooll'lil.Doors to accessible bathrooms
shall comply with 4.13. Doors shall not swing
Into the floor space required for any fixture.

4.23.3· Cleaz Floor Space. The accessible
fixtures and controls required In 4.23.4.4.23.5.
4.23.6.4.23.7.4.23.8. and 4.23.9 shall be on
an accessible route. An unobstructed turning

...~

38

~~I-·~
back (a)

36·ln by 36·ln (915·mm by 915-mm) Stall

27 mlilt:m---

,
contrct wall

Fig. 36
Shower Seat Design
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4.2481Dkl!

space complying with 4.2.3 shaD be provided
wtthln an accessible bathroom. The clear floor
spaces at flxtures and controls. the accessible
route. and thetumtng space may overlap.

4.23.4 Water Cloeeta. If tollet stalls are
provided. then at least one shall be a standard
toUet stall CQUlplytngWith 4. 17; where 6 or '.
nwre staUsare proofded. In add1tton to the stall
compIyfn,g with 4.17.3, at feast one stall 36 In
(915 mmI wide with an outward sWfIWlng. self
clDslng dDor and paroUel grab bars complying
with FIg. 3O(dJ and 4.26 shaU be provided.
Water closets In such stalls shall comply With
4.16. Ifwater closets are not In stalls. then at
least one shaD comply With 4.16.

4.23.5 U~. If urinals are provided. then
at least one shaD comply Willi 4.18.

4.23.6 r..afttorl. aDd 1IIrTo .... If lavatories
and mirrors are provided, then at least one of
each shall comply With 4.19.

4.23.7 controla aDd Dl8peue.n. If con-
trois. dispensers. receptacles. or other equtp-
ment are provlded. !hen at least one of each
shall be on an aceessibie route and shall
comply With 4.27.

4.23.8 BatbIDI aDd Sh_er ..adUll •. lf
tubs or showers are provlded. then at least one
acceSSIble tub that complies Willi 4.20 or at
least one acceSSIble shower that compiles with
4.21 shall be prOvIded.

4.23.9· lIe4lclne cabinet.. If medicine
cabinets are provlded. at least one shall be
located with a usable shelf no higher than
44 In (1120 mm) above the Door space. The
Door space shall comply willi 4.2.4.

4.24 Slab.

4.24.1 QeQeraL Sinks required to be
accessible by 4.1 shan comply with 4.24.

4.24.2 IlefCht. Sinks shall be mounted
with the counter or rim no higher than
34 In (865 mm) above the jInlsh floor.

4.24.S bee Cleanuace. Knee clearance that
Is at least 27 In (685 mm) high. 30 In (760 nun)
wide. and 19 In (485 nun) deep shan be pro-

vlded underneath SInks.

4.24.4 Depth. Each sink shaD be a maxtmum
of6·1/21n (165 mml deep.

4.24.S Clear 11001' Space. Aclear Door
space 'at least 30 In by 48 In (760 mm by
1220 mm) complytng willi 4.2.4 shall be
provided In front of a sink to allow forward
approach. The clear Ooor space shall be on
an accessJble route and shall extend a maxi-
mum 0[19 In (485 mm) underneath the sink
(see FIg. 32).

4.24.8 EzpGHd PlpeI aDd Ba.rfllcu. Hot
water and drain pipes exposed under sinks
shall be Insulated or otherwise conftoured. so
as to protect agatnst contact. There shaD be no
sharp or abrasive surfaces under sinks.

4.24.7 Faucets. Faucets shall comply with
4.27.4. Lever-operated, push- type. touch-type,
or electronically contrclled mechanlsms are
acceptable deslgna.

4.25 Storage.

4.211.1 Gene ..... FIred storage facUlties such
as cabinets. shelves. closets. and drawers
required. to be accessible by 4.1 shall comply
with 4.25.

4.211.2 Clear "001' Space. A clear floor
space at least 30 In by 48 In (760 nun by
1220 mm) complytng with 4.2.4 that allows
either a forward or parallel approach by a
penon using a wheelchair shall be provided
at accessible storage £acUlUes.

4.2S.3 BelCht. AccessJble storage spaces
shall be within at least one of the reach ranges
speclfled In 4.2.5 and 4.2.6 (see FIg. 5 and
FIg. 6). Clothes rods or shelves shall be a
maxtmum of 54 In (1370 mm) above thejlnlsh
floor Jor a side approach. Where the distance
.from the wheelchair to 1M clDthes rod or shelf
exr:eed..s lOin (255 mmI (as In closets wWurut
accessible doors) the height. and depth to the
rod or shelf shaU comply with FIg. 38(aJ and
fTg.38lb).

4.25.4 1IUd1rue. Hardware for accessible
storage facllJues shall comply with 4.27.4.
Touch latches and U-shaped pulls are
acceptable.
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(oj Shelve. Fig. 38
Storage Shelves and Closets

(b) Close!s

4.28 BandnLUs. Grab Ban, and Tub
and Showel' Seab.

4.26.1· Gene ..... AllhandraUs. grab bars.
and tub and shower seats required. In be acces-
sible by 4.1. 4.B. 4.9. 4.16, 4.17. 4.20 or 4.21
shall comply with 4.26.

4.26.2· 81ze and 8pacInC oi Grab Ban
aDd HaDdftUa. The diameter or width of the
gripping surfaces of a handrail or grab bar
shall be 1·1/4 In to 1·1/2 In (32 nun to 38 nun).
or the shape shall provide an equivalent gnp-
ping surface. If handralls or grab bars are
mounted acijacent to a wall. the space between
the wall and the grab bar shall be 1·1/2 In
(38 mm) (see Fig. 39(a). Ibl, Icl. and (eJl. Hand-
rails may be located In a recess If the recess Is
a maximum of 3 In (75 nun) deep and extends
at least 18 In (455 nun) above the top of the rall
(sec Fig. 39(d)).

4.26.S Structunl StJeDItIa. The structural
strength of grab bars. tub and shower seats.
fasteners. and mounting devices shall meet
the following spec!ftcaUon:

(I) Bending stress In a grab bar or seat
Induced by the maximum bendlng moment
from the appl1caUon 0[250 lbf (1112NJ shall

-~

be less than the allowable stress for the
material of the grab bar or seat.

(2) Shear stress Induced In a grab bar or
seat by the appllcaUon of 250 Ibf (1112N) shall
be less than the allowable shear stress for the
material of the grab bar or seat. If the con-
necuon between the grab bar or seat and Its
mounting bracket or other support ts constd-
ered to be fuUy restrained. then direct and
torsional shear stresses shall be totaled for the
combined shear stress, which shall not exceed
the allowable shear stress.

(3) Shear force Induced In a fastener or
mounting device from the application of 250 Ibf
(1112N) shall be less than the allowable lateral
load ofenher the fastener or mounting device
or the supporting structure. whichever Is the
smaller allowable load.

(4) Tenstle force Induced In a fastener by a
direct tension force of 250 Ibf (1l12N) plus the
maxtmum moment from the appUcatlon of
250 Ibf (1112NJ shaU be less than the allowable
withdrawal load between the fastener and the
supporting structure.

(5) Grab bars shall not rotate within thetr
fittIngs.
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(c)
Handrall
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(e)
QrabBar

Flg.39
Size and Spacing of Handrails and Orab Bani
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4.26.4 EUmhlatlDj Huard •• A handraU or
grab bar and any wall or other surface adjacent
to It shall be free of any sharp or abrasive ele-
ments. Edges shall have a m1nlmum radius of
1/8 In (3.2 mm).

4.27 Controls ud OperatiDt
Mecbanllms.

•. 27.1 Oeaeral. Controls and operating
mechanisms requITed ID be aa:esstble by 4.1
shall comply Wllh 4.27.
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4.2'7.2 Clear "Ioo~ Space. Clear Door space
complying WltJ14,2,,4 that allows a forward OT II
parallel approach by Ii person using IIwheel- '
chatr.shall be provided,at controls. dispensers.
receptacles, and other operable eq.~lpmerit.

~.2J.S· Bellht. The highest operable part
of cQnJ~'O~.dtspensers ..receptacles. and other
operable equtpment.shall be ptacedwuhin at
teast oneofthe reach ranges specuted In 4,2,5
and 4'.2:6. 'ElectriCai and communlcat'tons
.systern receptacles on-walls shall be mounted
no Jess than I~',In (~B,OJnm)above the floor,

EXCEIjJON: ,These requir~menLs' do not apply
where:ihe use 9jsp€ctii.J equtprrien.,-dtctates
otherwlse,or where eleitr1cal and comrnurucc-
tions systems recep(liclesare'noI normally
In1e:uJedJor use by buUdIng occupants.

4.27.4 OperatioD. Controls and operating,
mechanisms shall be operable willi one hand
and shall not require tight gra!iplng. pinching.
or twisting of the wi1s1. The force required to
acttvateccntrols shall be no greater than 5 Ibf
122,2 N),

4.28A1arm •.

4.28.1 General. Alann syslems requITed 10
be accessible by 4.1 shall comply with 4.28. At
a mintmWTl visual stgnal appuances shall be
provided In buildings andJac/l(ttes in each oj
the Jollowing areas: restrooms and any other
general usage areas (e,g .. meeting rooms),
hallways. lobbies. and any other area for
comrru:n use.

4.28.2· Audlble AlarauI. If provided. audtble
emergency a1BllT1S shall produce a sound that
exceeds the prevailing equivalent sound level
In the room or space by at least 15 dbA or
exceeds any maximum sound level With a
duraUon of 60 seconds by 5 dbA. whichever
Is louder. Sound levels for alarm signals shall
not exceed 120 dbA,

4.28.S· Vt.ua1 A1arma. Visual alann stgnal
appUances shall be integrated inlD the buUdtng
orJcically alann system. if single statlDrt audible
alarms are provided then single slJ1Hon utsual
alann Signals shall be provided. Visual alann
signals shall have the JoIlDwtng mITItmum
pholomeirtc and locattonJeatures:

"(I) The 1an1p_ shall be.Q xenon s'fObe type or < .

equtilalent. '. . .;',;

{2} The color shall be clear or nomlnal white
(le.. WJIlllered or'ciear jUt.eTeeJ. whJ1e IlghtJ.

(3) The ~um p'ulse duratlDn shall ~ wei,
tenths oJ or1!1 secohd (0,2 sec) wiLh amaxtmum
duty cycle oj 40 Percent. The,puIse dtirdtion IS '

,defined as the ttme tnLenJUJ between biUtat and
final poinLs' oj 10 percent of maxtmum sIgnaL

. (4/ The 1ntens!1Y shall be a m1n1nuim oJ .
75 candela. '

(5/ Thejlash rate shall be a mintm'Umoj
1 Hz and a m,axtrnurn oj 3 Hz.

(6) The appltance shall be placed 8Q In
(2030 mmI above the hfghestflooc level within
the space or 6 in (152 mmI below the ceUlnq,
whichelJer IS lower.

(7) Tn'general. no place tn any room or space
required ID have a utsual stgnal apptiance shall
be more !fum 50 ft (15 1111 from the Signal (in the
horizontal plane). In large rooms and spaces
exceeding 100ft {30 1111 across. wllhout obstruc·
liOns 6Jt (21111 aboue thejinlS/tj1oor. such as
audllDrtums, devtces may !Ie placed around
the perimeter. spaced a maxtmum 100ft (30 1111
apart. In lieu oj suspending appl/Jlnces.from
the ceUtng, .

(8) No place tn common conidDrs or hallways
in which vISual alann Signalling appUances are
required shall be more !fum 50ft (15 mJJrom
the signaL

4.28.4' Au%Wary AlarauI. onus and sleep-
Ing accommodations shall have a visual alarm
connected to the bulldtng emergency alarm
system or shall have a standard Ito-von elec-
trtcal receptacle Into whlch such an alarm can
be connected and a means by whtch a signal
from the building emergency alann system can
trigger such an auxUiary alarm. When visual
alarms are in place the signal shall be vISible
in all areas oJ the unit or rocm. Instructions
for use of the auxiliary alarm or receptacle
shall be provided,
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4.29 DeteetClb~WamlDitl'

4.29 Detectable WarnlDgl.

•• 29. 1 J~.~eral. Detectabli WamJrtg8 rf1quired
by 4.1 aru:f 4. 7 shall comply with 4.29.

4,29.2" ~tectable WIlrIll.JlIIoD W~
~urlaces. Detectable wainli1gs shaD consist
of- rtils!!d Iruncated domes wuh a diameter qf
nominal 0.9 In (23 mmI. a hlirOh( ofnol]l1r1ai
0.2 In (5mm1 and a center-to-center spactngoJ
nominal 2.35 In (60 mmJ and shallcontrast' ,.
visually with cu1JOInIng surfaces. e':1her light· en-
dark. or dark·on·lIght.

The material used ~ prolJ!deconlTas/ shall be .
an Integrul part of the walktng swface. Detect,
able warnings used on Interior surfaces shall
d!lJer from cu1Jolnlng walktng surfaces Inresll·
tency. or: sound-on-cane contact.

4.29.3 Detectable Wamblel on 000,..
To HlIZIU'dousAre ... (Reserved)"

4.29.4 Detectable Warntncl at Stain.
(Reserved).

•. 29.15Detectable WamJql at
HlIZIU'dou Vehicular Areu. If a walk
crosses or acjJrilns a vehicular way. and ihe
walking sur/aces are not separated by curbs.
raJl1ngs. or other elements betWeen the pedes-
/J1a11 areas and vehJcular areas. the boundary
between the areas shall be defined by a con-
tinuous detectable warning which Is 36 tn
(915.mm) wide. complying with 4.29.2_

4.29.6 Detectable WamJql at
ReOectlq Poola. The edges of rellectlng
pools shall be protected by raJItngs. Walls.
curbs. or detectable warntngs complying
wtth 4.29.2.

4.29.7 Stlncludblatlon. (Reserved).

4.30 Slgnage.

4.30.1· General. Signage required 10 be
accessible by 4.1 shall comply wah the
app11cable provtsfDns oj 4.30.

4.30.2· Character Proportion. Letters and
numbers on SignS shall have a wtdth-to-helght
ratio between 3:5 and 1:1 and a stroke-width-
to-height ratio between 1:5 and I: 10.

4.SO.S Character HdiJht. CharaCterS and
numbers on slQns shall ~ stUd according to
the viewing dJstmY:e ftom which they are to
be read. The mfnlmUm fIeIg/lJ Is measured using
.an upper roSe x. Low!", ~e characters are
permUted. -- .

Height AbOve
Jl'tnlslu!d FIOo,,'-· "

II'ln.lmwn
Chardder Height

c :
S~pended or PrqJected

Overhead In
compllant:ewftlt 4A.2

4,.30.4' .Ralsed and' Brailled Characters
and Pictorial SumbOI Signs
cPictograms). Letters and numerals shall be
raJsed 1/32 tn, upper case. sa ns sertf or Simple
serif 41pe and shall be accompanied wuh Grude
2 BraWe. RaIsed characters shall be at least
5/8 tn (16 nun) high. but no higher than 2 III
(50 nun). Pictoyrams shall be accompanted by
the equfValent verbal descriptIOn placed dtrectly
below the ptctogram. The border dimensIOn oj
the ptctogram shaU be Sin (J52 mmJ minimum
In height.

3 In. (75 mmI
minimum

4.30.15' Finish and Contrast. The charac-
ters and backgrOund oj stgn~ shall be cggsheU.
matte. or other non·glare .flnlsh. Characters and
symbols shalt contrast ....ith their background
- either \tgl1t characters on a dark background
or dark characters on a l!ght background.

4.30.6 Mounting Location and Height.
Where permanent Ident!flcatlOn Is provided/or
rooms and spaces. signs shall be Installed on
the waH cu1Jacenl to the latch side of (he door.
Where there Is no wall space to (he latch stde
oj the door. including aJ double lea] doors.
signs shall be placed on the nearest cu1Jacenl
U!aIL Moun(lng height shall be 60 In (1525 mmJ
abooe the jlnJshfloor to the centerline of the
sign. Mounting /ocattonJor such slgnage shaU
be so thn1 a person may approach within 3 In
(76 mmI oj slgnage wlttwut encountering pro-
frtId1ng obJect.s or standtng wtthln the swing
of a aoo:
4.30.7" Symbols of AccenlbWty.

(J) FacIIUles and elements required to be
tdent!fled as accessible by 4.1 shall use the
Internallonal symbol of accesstbtllty. The
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Propcrttcns .
International Symbol o"f'Ac-cessibility

(h)
Display Conditions

International Symbol ol Accessibility

"...••••••••••••••
(e)

International TDD Symbol

(d)
Internetlonel Symbol of Access for Hearing Loss

Fig. 43
International Symbols
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symbol shall be dlsplayed as shown tn
Fig. 43(Q) and (b):

(2) VoIume,.Control Telephories. Telephones
required to have a ooIUme control by 4. J .3(J 7)(b)
shall be !.dentjfled by a sign containing a deptc-
/ton ofatetephone handset wuh radltJ1lng sound-
waves.

(3) nxt Telephones. Text tetephones required .
by 4.1.3 (17)(cl shall be Identj/led bythetntema.·
tional1DD symbol (FtJ 43(cl). In adatt1on. if a.
factUtu has. a publIC text lelephone •.dtrectional
stgnage tndIalttngthe /ocaJ:fon of the nearest
text lelephone shall be placed cu1Jacent to aH
banks of telephones which do not contatn a text
telephone. Such dtrectt.ontil stgnDge sluiH Include
!lie fnlemaJlonal1DD S!Jffibol if afaclllt!J has no
banks Q/ telephones. thedtrecttonal stgnp.ge
shall be provided at the entmnce (e.g .. Ina
building dtrecfDry).

(4) Asslsl1ue LIstening Systems. In assembly
areas where permanently tnSta1led asstsltue
listening S!Jstems are required by 4. J .3(19)(b)
the auallabUIty oj such sYstems shall be ldentt-
fled wah slgnoge thn1 tncludes the Internattonal
symbol of access jo: hearlng loss (F1g 43(d)).

4.30.8" illumination Uvels. (Resen;ed).

4.31 Telephonel.

4.S1.1 General. PublIC telephones required
to be accessible by 4. I shan comply with 4.31.

4.31.2 Clear noar or Ground Space. A
clear floor or ground space at least 30 tn by
48 tn (760 rnm by J 220 mm) that allows
either a forward or parallel approach by a
person usmg a wheelchair shall be provlded
at telephones (see FIg. 44). The clear Iloor or
ground space shall comply with 4.2.4. Bases.
enclosures. and fixed seats shall not Impede
approaches to telephones by people who use
wheelchairs.

4.31.S· Mounttnc HelCht. The highest
operable part of the telephone shall be wlthto
the reach ranges specified In 4.2.5 or 4.2.6.

4.31.4 Protruding Object5. Teleptwnes
shall comply wah 4.4.
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4.31 Telepbones
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on:! I . I . t' I

I IrOP rona
I I post and
L_ base

(0)
Side Reach Possible

j.see Plans

..e Q
cD ~.~

Elev4tion

'HeIght to hIghest operablt
pvts which ue tssentW to
ba5lc operation- 0( ~lephone.

(b)
Forward R<ach Required

~ O-;-~_~
I I

o : :
cD ~ ! !
~ - ~ ~

I •

[·....·~~......_..~'-+~6~~~"_
760 ISO

Flg.44
MounHng Heights and Clearances for Telephones

Plan.

4.31.5 Hearing A.id C«npatfble ~d
Vol~ Control Telephones Required
bll 4.1.

(lJ Telephones shall be fleartntJ a.id
rompatible.

normal, shall be provided. In accordance wtth
4.1.3. rt an automatic reset IS pro!1fded then
18 dbt\ may be exceeded.

4.31.8 Controla. Telephones shall have
pushbutton controls where service for such
equipment Is avaJlable.

(2) Volume controls. capable of a minimum
of 12 dbA and a maximum of 18 dM above
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4.31.7 Telephooe Boob. Telephone books.
If provided. shall be located In a posit1Dn that
romplleswah the reach rtU1I1esspecffted In 4.2.5
and 4.2.6.

4.31.8 COrd LeDltb. The cord from the
telephone to the handset shall be at least
29 In (735 mm\long.

4.31.9' Text Telephones Required
bll 4.1.

(IJ Terlleleptwnes used wah.a pay tetephone
shall be permanenUy qOiJred within. or acfJaeent
to. the telephone enclosure. if an acoustIC cou·
pier Is used. the telephone cord shall be su11l·
ctenIly long to allow connectton oj the text.
telephone and the telephone receiver.

(2) Pay telephones designed to accommodate
a portable text. telephone shall be equipped wah
a shelf and an eleetr1cal ouUet within or a4/a-
cent to the telephone enclosw-e. The telephone
handset shall be capable of being placedjlush
on the sW-foce of the shelf. The shelf shall be
capable of accommodating a text. telephone and
shall have 6 In (152 mmJ minimum vert1ca1 clear·
ance In the area where the text. telephDne Is to
be placed.

(3) EquivalentfacUttatlon may be prot>fded.
For example. a portable text. 'felephone may be
made avaUable Ina hotel at the registration
desk if It IS available on a 24·hour baslsfor
use wah nearby publIC pay telephones. In t.hJs
InStance. at least one pay telephone shall
comply wah paragraph 2 of this sec!torL In
a.cIdlt1oo. if an acoustic coopIer Is used. the
telephone handset cord shall be sllfJlctenLly long
so as to allow connection oj the text. telephone
and the telephone receiver. Dtrecllonal slgnJJge
shall be provided and shall comply wtth 4.30.7.

4.32 Fixed or Built-in SeatiDg and
Tables.

4.32.1 M1n1mum Number. Fixed or built-in
seating or tables required to be accessible b!l
4.1 shaD comply with 4.32.

4.32.2 Seating. Ifseating spaces ror people
In wheelchairs are provided at jUed tables or
counters. clear floor space complying with
4.2.4 shall be provided. Such clear floor space

shall not overlap knee space by more than
19 In (485 mml (see Fig. 45).

4.32.3 Knee Clearance.. If seattngfor .
people In wheelchaIrS Is provtded at tables or
counters, knee spaces at least 27 In (685 mrn)

. high. 36 In (760 mm) wtde, and .19 In (4.85 mrn)
deep shall be provided [see Fig. 45). - .

4.32.4· Bellht of Tables or CoUule11l.
The tops of accessible tables and counters shall
be from 28 In to 34 In 1710 nun to 865 mm)
above the jlntsh floor or ground.

4.33 Aascmbl,. Areas.

4.33.1 Mln1mum Number. Assembly and
assoc!a1ed areas required to be ar.cesslble b!l
4.1 shall. comply wUh 4.33.

4.33.2· Size ofWhee1cb.a.U Locations.
Each wheelchair location shall provide mini-
mum clear ground or floor spaces as shown
In Fig. 46.

4.33.3· Placement of Wheelchdr
locations. Wheelcha.tr areas shall be an tnte-
grai part or any flxed seating plan and shall be
provided SO as to provide people wahphys/cal
disabQlUes a choICeof admisston prtces and
tines of sight comparoble to thosefor members
ojthe general publ1c. They shall adjoin an
accessible route that also serves as a means
of egress In case of emergency. At least one
compartlonjlxed seat shall be provided next 10
each wheelchair seating area. When the seating
c:upadiy exreeds 300. wheelchair spaces shall
be provided In more than one IocaHon. ReadUy
renwvable seats may be InStalled L'1 wheelchair
spaces wilen the spaces are not reqUired to
accommodate wheelchair users.

EXCEPTTON: Accessible IJI.ewlng posUlDns may
be clusteredfor bleachers. bakontes. and other
areas havlnO stghtltnes that require slopes of
greater than 5 percent. Equivalent accessible
viewing posl1lons may be located on levels
haVIng accessible egress. .

4.33.4 Surfaces. The ground or floor at
wheelcha.tr locations shall be level and shall
comply with 4.5.
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4.33 Auembly Areas

~ ~J~U ~uW[l'---L...-·~IIW·· IlL
accessible patti of travel

Flg.4!1
MInimum Clearances ror Seating and Tables
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(b)
SIde Ac:cess

Flg.46
Space Requirements for Wheelchair

Seating Spaces In Series

66 min----;i75

I
------~

(e)
Forward or Rear Access
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EXCEPTION: \.Vlwrf" (J .It..!l1C'fion call be per-
Jonrten ill Q subsranliall!J ('<[ltil.lC1/t-'rI( IH(lIIII('r fJ~J
using an allenlCJ/e C01llfol. onl~J one qf fhe
('otlfrol.s need('rilo pl'~/onll rlwt.!imrrioll is
required 10contply lL'ith lllis !'iccliul!. ~rthe
earnrols an? idcnlf[ied bl/ (ClCti/C' 1IIClrkings. surlt

(a} Rt!flch Depth Not More TIulIl 10 In I markings sllall h~ flrOL1irll'ri011 hQlh r-onrrols.

(255 mmJ Where Ihe renell d('plll to rhe operable [34.4 Controls. Controls tor user acllt'(lIIOIl

~~;,'~(~{1~;~'~~'~;.~~'~~i~::;~~l,'~(~11~'(~::~::~~"1(' HIli cornplll a'lIft 4 27 4

IIlIofJSlrllclr'rl clcczr./loor ~1J(ln' Ht til(' Inrl/lt'.l.Of

---------- ----------- ----'

4.33.5 Access to Performlrig Areas.
. All mT('sslble route shall connect wheelchair

~c.allnA Iurattous wuh performing arras. lnclud-
In,::t"stages. urcnu flours. drcsstng rooms. locker
rooms. and other :-';P;I("{'sused h~' performers.

4.33.6' Placement of ListenIng Systems.
If till' IIslenlng systeur provided servos lr.dt-
viduul fixed seals. then such seals shall be
located within a 50 fI (15 IIlI viewing dtstance
(If lilt" :-<1"lg\.' or l"h~'y'll!! urcu ami shall have :1

complete view of rhr- sla/1:c or playing area.

4.33.7' Types of Listening Systems.
Assi..c;tive li...(Helling s~.'itel1ls (ALS) are intellded
10 aU9",..,,1 standard public address and audio
sHswms by p.....oL'icfiny signals which call be re-
cC'lued directly by persolls with special recl!iders
or their own hearing aids nnd whirh eUmirtaJe or
.Ii1lf!r background 1I0i!->l'. TJw fype oJ ass(sliv('
lisl(,111119-'lIslem approprlWl' for a panlclilar
(I)Jl'itcallOIi depellds 011 Ihe ct.arnrlt·rislics q(
II", s('Way. Ih(' lIalllr<' "rill(, proW"'"- (llid iI,,.
iII/elided Cllldiellct.'. Muglll'/ic illclllClioll loops.
lIUru·rl'd and ra(i(oJre{fw ..'rlqj S!/Slt'IIiS (Jre lHP<'s
q( Iislcllillg syslems ",hid'-nre (l)Jpropri(jf('Ior
poriuus (lppliraHoB!'>.

4.34 Automated Teller Machlnes.

4.34.1 General. Each au.lnrna/cod teller machi1le
required (0 be (lccl'ssih!(' bp -1.1 . .:3 5-1wll be all all

nrc('ss.ibl(' rmllt' (lnrl !';)Inll cOlllpl!lIPi/1! -1.34.

4.34.2 Clear Floor Space. Th" nuromun-d
lel/I'r tHClc/tilic shull bf' lrxnicd so l1tal ck-nr /luor
space complHing witl! 4,,2.-1 "is prol!ici('d 10 (liloUJ
a person using a Ll'llf..·elchair 10 make aJorward
approach. a paraUel approach. or boil,. 10 Ihe

rllczchtllc.

4.34.3 Reacll Range •.

(I) F'onva,d Approach Olll~l· II 01l1~1a JorU'(lrd
(ll'pmac/, Is possible. operalJl" pans q( at! controls
shall b(! placed [L'illiill I1w..lonl'ClJ"d reach r(lII[1p.

specified III 4_2.5.

(2) Pn.rnlld !~'''rNJr'' 011111_If olily a pnrnllc]
npproercl: ts possible. u,J('rohle par1s ql"corllrols
shall br- pltlced as .f0lloll·"

protrusion of,r", alllonlOlf'ci fe!ler··mach II I(' or
surround Is" not more ilIOn 10 til 1255 rtunl. tlw
rnnxtmum h<'igltl abm.'!' file .fillislled .floor or
grade 5/11111 be 54 in(137D 111m).

(IJ) Readl J)('l'ill Mon: TI,,,,, /IJ ill (255 ",m)_
Wht're Ih" r(,ach deplh 10 Ihl' 0l'"rtlble purls qr
Qny CO/l(rol a..c; measuredJrom Ihe t.'ct1tcal plane
pf'rpendicular 10 lhe eJge oJ Ihe unobstructed
denr.1Ioor space at the.larlltcs( protrusiou oiu«:
OlllOJlWH'd te-lle-r IIulchill!' 01" SIIITOlllld is tuorc

lltan 10 in (255"lIIm). the ma..rimuin Itf!ighr abol'€"
lhe.finished.floor or grade sh(lll lie as.fbIlOil's;

Reach Depth Maximum Helgllt

ill Mill ill Mill
10 255 5·1 1370
II 280 53'-' 1360
12 3()S 5.1 1:/45
13 330 S2'1, 13:35
14 .15,'; .~1'/· i:1lO
15 :JliO 51 1295
If) ~()S ;,()'/~ 12115
17 -l30 50 1270

III 46.:i 49',': 12;j5
19 ~1i5 ·r9 12.-15
20 5/0 41l'1: 1230

21 535 47'~' 1205

22 560 47 1195

2:1 585 46J·~ 1180
24 ;';10 46 1170

(J) Foru'<lrcl (lII(j ['nmlld "fJProndr. U flUll1 (l

JOlll'nfd nnd pnralld {IPIJ1"O({ch(1((' po.ssilJl('.
opernblt· pariS qI CUlllrols sllnll he p/(tc('d {{I.-,rIfO
01 I('CISI 011(' oJ rite H!QC/t ronges in pornyrnplls

(Ii or 121Qflliis secuon.

{4} Bins, \VlIere billS (Ire prouicif..'d .lor (·rH.'P·
lapps. waste prtper. or olher purposes. a! 1(~Hs(
011<' Q(eacli type provided sliall COIllPI!lll.'lIh Ihe
applicable r{'ach ranges III paragraph (11. (21.or
(3) "r Ihr., seelioll_
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4.35 Dreulng and Fitting Roomll

4.34.5 Equipmentfor Persons'with V"tsion
Impairments. 11I.,'ruclioll' (lIIr! ,,/I l'lfonJwliorl
/e". us« shull he' JfI(J(k' (J('c(·....sibJ,· to will illdep(III-

'rlj'n/l!J usuhlr' hH p",.,<';01l5 u'i,h I'i.sicm tmpatr-
II It'll I.".

4.35 Dressing and fitting Rooms.

4.35.1 Generol. Dressillg ,,"dill/illg rooms
fC'cfllin'd (0 be ucc('ssio,le b!J·1. J shull r:W11IJ'H
Il'itli ·L1!l nnr! .shull IW!HI WI (1('('('s5ihl(' rouu-,

4.35.2 Clear Floor Space. 1\ dl'ur./loor s)Juce
ul/(IIl'iliH a P('I'.'1CHl w..illg ClIl'/u'('lchnir 1o 111uke
{l I HO·degn.·(' III/'r! s/ll'" be prol'icled ill ('t'(''11
Q('{"('s ...ihfl' dr('ssill.fl room ('l111Jr('d Il1roll(lll n
slPillying or slirlillg dO(Jr, No dfHJr sllcdl sa'illg
into tilly pur, (!I illf' fun lilly sI'uc('. Turning ~pn('e
slUlIi Hot bi! n'l II/ired ill n pril.'ule dr<~ssill!1room
(',lIf'nod IlIrollH" II Cltrlnillerl 'OIJ"llillY ot It'usl
:32 ill (.'115 n">1lll.'ill,.· rrd,·"r/l()ur'I'Cl'(, colllply·
I"OIPitl! scctiu1I ·1.2 J'(·lIcJrT.i; Ihr· dn!i-.sifl!i I lX-III!
II.<.;CllJlt' h!l {I P/·"·'iflll 1I.'iill!1 (l ,dl('ddlni,..

4.35.3 Doors. All doors to w'C('s.sibl{' cln~:-;.'iillg
1'(10111:-> slllJlI b" ill COIllpliw!(,I' Idrll -"('('lion ·1.1:1.

4.35.4 Bench, EI'en, a~rc'.'~:;ibl(' clrc's.<.;ill[l ruum
~IIIIII 'IUl't' a 2~ iii /)!I 48 H1((i/O nun h!1
1220 111m) h""""Jhw!/n r/l(, 1"'111 «Iollg rI,,'
Imu)t·" uirru'/I:-;ioll. The h£'uch shrill be mOIl1.lIl?d
17 ill 10 19 ill (4:l() min 10 ·185 n">1) (I/)Ol'" III<'

.Iillis/r.lloor. CI ..Clr.floor spClce s 11,,/1 hI' prol'irl~d
lI/(III{1siril' (lit' hf'l1rh {O allou' (I person llsill!1 a
u'/lf'dcltair to 1I111kea pornlld f"lIn~/t'r milo Ihr.'
'>1'111'11. The :-;/rllc,"rnl.sr.I'P1!1(1! (~r"u' h"lIdl (llIri

clff(l('/InU'T1t."i .<.;11(11/ n)Jl1/)IH IdOl "'.2().:~. ",'/1('("('

IIl,o.;IIll/{'d ill ('(mil/lI('lion [I'i(" .000/1Ot/'t'rS, .1.;1I'I",mil1.9

pools. or 0"11'1" IJ',', /ornfiolls, 11'(II('r 511(1/1 flol
W·C'llllllllaf(' "pOri tIl(' sllrjc'U'C' o! till' hench nllri
"1(, hc'nch shnlllr(lllf' n slip rf'sistnllt '''lJ~/(w('.

4.35.5 Mirror. \\!Iwn) mirrors {fn' pruuidnl ill
dn'~sing rooms ql 01<' SClme IIS('. thcll ill WI

(Jc("I'ssiblc drl'.'.;sillfj room. n.1:I1I·/('f1qrlll11in'or.
IIlt'u.'i"ltring crt "'(lsf Iii ill Idd""n .f).;f ill hirJ"
(·rl)O n1Il1IJU 1:l70 111m), ,..hull be /fIOWIINI in n
PO:->iflOF1 n:17orciillfl u vielt' 10 (J p('rsoll on Ill<'
ol'lwh as well Wi (0 (J pf'r,sOI1 ill a slwulinn
po x ujon.

NOTE: Sections ·1. I. I Ihrutl/(h 4.1.7 811d
scrttcns 5 lhrutlllh 10 arc dlffl'rcnl from ANSI
A117.1 In thclr enttrety and are printed III
standard type.
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5.0 Rqtauranb aDd Ca!eteriall

RESTAURANTS AND
CAFETERIAS.

5.1- GeDenl. Except as specified or modi-
fied In thls section. restaurants and cafeterias
shall comply with the requirements of 4.1 to
4.35. Where Ilxed tables (or dining counters
where food IS consumed but there ISno service]
are provided. at least 5 percent, but not less
than one, of the Ilxed tables (or a portion of
the dining counter) shall be accessible and
shall comply with 4.32 as required In 4.1.3(18).
In establJslunenlS where separate areas are
desIgnated for smoking and non-smoking
patrons. the required number of accessible
fixed tables (or counters) shall be propor-
tIona1ly dlstrtbuted between the smoking and
non- smoking areas. In new construction. and
where practicable In alterations. accessible
fixed tables (or counters) shall be dtstrtbuted
throughout the space OT facWty.

5.2 Counters and Bars_ Where food or
drink IS served at counters exceeding 34 In
(865 mm) In height for consumption by cus-
tomers seated an stools or standing at the
counter. a portion of the main counter which
IS60 In (1525 mm) In length mlnJmum shall
be provided In campllance with 4.32 or service
shall be available at accessible tables within
the same area.

36mJn
9/5

5i3 .\ceeu AlIle•. ADaccessible fixed
tables shall be accesstble by means of an
access aisle at least 36 In (915 mrn) clear
between parallel edges of tables OT between
a wall and the table edges.

5.4 I>lniDC Area.. In new construction. all
dining areas. tncludlng raised or sunken dInlng
areas, loggias. and outdoor seating areas. shall
be accessible. In non-elevator buUdlngs. an
accessible means of vertical access to the
mezzantne IS nat required under the fallowing
conditions: 11 the area of mezzanine seaUng
measures no more than 33 percent of the area
of the total accessible seating area: 2) the same
services and decor are proVIded In an acces-
sible space usable by the general pubUc: and.
3) the accessible' areas are not restricted to
use by people with dJsabWUes. In alterations.
accesstbtljty to raised or sunken dining areas,
or to all parts of outdoor seating areas IS nat
required provided that the same services and
decor are provtded tn an accessible space
usable by the general publlc and are nat
restricted to use by people with drsabtlttres.

IUS Food Service Unel. food service
lines shall have a mtntmum clear width of
36 In (915 mrnl, with a preferred dear width
of 42 In (1065 mm) to allow passage around a
person uSing a wheelchair. Tray slides shall be
mounted no higher than 34 In (865 nun) above
the floor (see fig. 53), If sell-service shelves

58A 59

Frg.53
Food ServIce Unes
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are provided, at least 50 percent of each type
must be within reach ranges specUled In 4.2.5
and 4.2.6.

5.6 Tableware and Condiment Areas.
SeU·servlce shelvesand dispensmgdevtces
for tableware. dtshware, condiments. food
and beverages shall be Installed to comply
with 4.2 (see Fig. 54).

5.7 Railed PlatfOiml. In banquet rooms
or spaces where a head table or speaker's
lectern Is located on a raised platform. the
platform shall be accessible In compliance
with 4.8 or 4. I I. Open edges of a raised plat-
form shall be protected by placement of tables
or by a curb.

5.8 VendiDI Machinel and Other
Equipment. Spaces for vending machines
and other equipment shall comply with 4.2
and shall be located on an accessible route,

5.9 Quiet Areas. (Reserved).

16.l MEDICAL CAREL FACILITIES.

8.1 General. MedIcal care facilIties Include:!
In this section are those In which people re-
cetve physical or medical treatment OT care and
where persons may need assistance In respon-
ding to an emergency and where the pertod of
stay may exceed twenty-four hours, In addllfon
to the requirements of 4.1 through 4.35. medt-
cal care facilities and buildings shall comply
with 6.

(I) Hospitals· general purpose hospitals.
psychtatrtc tactnues. detrndfication facilities -
At least 10 percent of patient bedrooms and
toilets. and all publlc use and common use
areas are required to be designed and con-
structed to be accessible.

(21Hospitals and rehabllttatton facilities
that spectaltze tn treating conditions that affect
mobility. or units wlthtn either that spectaltse
In treating conditions that affect mobility - All
patient bedrooms and toUets. and all pubbe
use and conunon use areas are required to be
designed and constructed to be accessible.

(3) Long term care facllttles •.nursing homes
- At least 50 percent of patient bedrooms
and toilets. and all public use and common
.use areas are required to' be designed and
constructed to be accessible.

(4) Alterations to patient bedrooms.

(a) When patient bedrooms are being added
or altered as part of a planned renovation of an
entire wing, a department. or other discrete
area of an exISting medtcal facility. a percent-
age of the patient bedrooms that are being
added or altered shall comply with 6.3. The
percentage of accessible rooms provided shall
be consistent with the percentage of rooms
required to be accessible by the applicable
requirements of 6.1(1).6.1(2), or 6,1(3). until
the numberof eccesstbte patient bedrooms tn
the facUtty equals the overall number that
would be required If the facUlty were newly
constructed. (For example. If 20 pattern bed-
rooms are being alt er ed tn the obstetrics
department of a hospttat, 2 of the altered rooms
must be made accessible. If.wlthtn the same
hospital, 20 patient bedrooms are being altered
In a unit that spectahzes In treallng mobUtty
impairments. all of the altered rooms must be
made accessible.l Where toUet/bath rooms are
pan of patient bedrooms which are added or
altered and required to be accessible. each
such pallent teUet/bathroom shall comply
with 6.4.

(b) When patient bedrooms are being added
OT altered tndlv1dually. and nol as pan of an
alteraUon of the entire area. the altered patient
bedrooms shall comply with 6.3. unless either:
a) the number of accessible rooms provided tn
the department or area centairung the altered
patient bedroom equals the number of acces-
Sible patient bedrooms that would be required
If the percentage requirements of 6. I( 1). 6.1(2).
or 6.1 (3) were applied to that department or
area; or b) Ihe number of accessible patient
bedrooms In the facility equals the overall
number that would be required If the facility
were newly constructed. Where toilet/bath·
reoms are pan of patient bedrooms which
are added or altered and required to be acces-
sible. each such toUet/bathroom shall comply
With 6.4.
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6.2 Entrance •. At least one accessible
entrance that complies with 4.14 shall be
protected fnim the weather by canopy or
roof overhang. Such entrances shall tncorpo-
rate a passenger loading zone that compiles
with 4.6.6.

6.S Patient Bedroom •. Provlde accessible
pallent bedrooms In compliance with 4. I
through 4.35. AcceSSible patient bedrooms
shall comply With the fonowtng:

m Each bedroom shall have a door that
compiles with 4.13.

EXCEPIlON: Entry doors to acute care hospt-
tal bedrooms for m-pattents shall be exempted
from the requirement In 4.13.6 for maneuver-
Ing space at the latch side of the door If the
door Is at least 44 In (1120 rnrnl wide.

(2) Each bedroom shall have adequate space
to provide a maneuvering space that complies
with 4.2.3. In rooms with 2 beds. It Is prefer-
able that this space be located between beds.

(3) Each bedroom shall have adequate
space to provide a minimum clear floor space
of 36 In (915 mm) along each side of the bed
and to provide an accessible route complying
with 4.3.3 to each side of each bed.

6.4 Patient ToDd RoollU. Where tollet/
bath rooms are provided as a part of a patient
bedroom. each patient bedroom that IS required
to be accessible shall have an accessible toUet/
bath room thai complies wtth 4.22 or 4.23 and
shall be on an accessible route.

~ BUSINESS AND
MERCANTILE.

7.1 General. In addtUon to the requirements
of 4.1 to 4.35. the design of all areas used for
bustness transactions with the pubUc shall
comply with 7.

7.2 Sale. ~d Service Counters.
TeUertnndo~,bUorinatJon
CounteR.

(1) In department stores and mJsceUaneous
'retall stores where counters have cash registers
and are provided for sales or dlstrlbutlon of
goods or services to the public. at least one of
each type shall have a portion of the counter
which Is at least 36 In (915 nun) In length with
a maximum height of 36 In (915 mm) above the
flnlsh floor. It shall be on an accessible route
complytng with 4.3. The accessible counters
must be dispersed throughout the buUdlng or
facility. In alterations where It Is technically
Infeasible to provide an accessible counter. an
auxiliary counter meeting these requirements
may be provtded.

(2) At ticketing counters. teller stations In
a hank. reglstratlon counters tn hotels and
motels. box office ticket counters. and other
counters that may not have a cash register
but at which goods or services are sold or
dlstrtbuted. either:

(II a portion of the main counter which
Is a mlnlmum of 36 tn (915 mrn) In length
shall be provided wtth a maxtmum height of
36 tn (915 mml: or

(U) an auxiliary counter with a maximum
height of 36 In (915 mm) In close proximity to
the main counter shall be provided: or

(UI) equivalent faclllta\Jon shall be pro-
vtded (e.g .. at a hotel reglstratlon counter.
equivalent facUltaUon might consist of:
(I) provtston of a folding shelf attached to the
matn counter on which an IndlV\dual with
dlsabUltles can wrtte. and (2) use of the space
on the side of the counter or at the concierge
desk. for handing matertals back and forth).

All accessible sales and service coun-
ters shall be on an accessible route complying
with 4.3.

(3)" Asslstlve Ustenlng Devices. (Reserved)
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7.3" Check-out AliI"I.

, (I) In new construcuon, accessIble check- out
, aisles shall be -provtded In conformance with
-the table below:

KlDIm ..... Number -
o,,,"-n.I.

Cheell-out AW ..
(or .. chis ...... 1

----"----------
-.1

2
3

3. plus 20% of
addlUonai aielee

Total Che"k-out
AlUuof

J:ach DooJcn _

1- 4
5-8
8- 15

over 15

EXCEPTION; In riew construction. where the
selling space Is under 5000 square feet. only
one check-out aisle tsrequtred to be accessible.

EXCEPTION: In alterations. at least one check-
out aisle shall be accesstble In facumes under
5000 square feet of selUng space. In Iacilrues
of 5000 or more square feet of selUng space.
at least one of each design of check-out aisle
shall be made accessible when aUered untU
the number of aecesstble check-out 'aisles of
each design equals the number required In
new construction.

Examples of check-out aisles of dllTerent
'design' Include those whIch are specifically
designed to serve dllferent functions. Dllferent
'design" Includes but Is not IlmJted to the
following features, length of belt or no belt: or
permanent slgrl3l!e designating the aisle as an
express lane.

(2) Clear aisle width [or accessible check- out
aisles shall comply with 4.2.1 and maximum
adjoirung counter height shall not exceed 38 In
(965 mm) above the finish floor. The top of the
Up shall not exceed 40 In (1015 mm) above the
f1nlsh ftoor.

(3) Signage Identifying accessible check-out
aisles shall comply with 4.30.7 and shall be
mounted above the check-out aisle In the same
lccatlon where the check-out number or type of
check- out IS displayed.

7.4 Security Bollaro. Any devtee used
to prevent the removal of shopping carts from
store premises shall not prevent accese or
egress to jleople In wheelchairs ..An alternate

entry that ls.equallyconvenJen! to that
provided [or the ambulatory populatlon Is
acceptabl~" '

.' '"-'
8. f General. In·addition-to thi: require-
m'ents of 4. f'to 4:35. 'the design of all public
areas ofa Ubrary shall complyWtth '8. tnclud-
Ing readtng and study areas. stacks, reference
rooms. reserve areas. and special facUltles or
collections.

8,2 Reading and Study Are ... At least
5 percent or a mIn1mum of one of each element
of fixed seaung, tables. or study carrels shall
comply with 4.2,and 4.32. Clearances between
fixed accessible tables and between study
carrels shall comply with 4.3.

8,3 Check-Out Are ... At least one lane at
each cheek-out area shall comply with 7.20J.
Any trafllccontrol or book securtty gates or
turnstiles shall comply with 4.13.

8.4 card Catalogs and Magazine
DlaplaYI,Mlnlmum clear alsle space at
card catalogs and magazine displays shall
comply with Fig, 55. Maximum reach height
shall comply wtth 4.2. WIth a height of 48 In
(1220 mm) preferred irrespective of approach
allowed. ,

8.1l St&cb. Mtnlmum clear alsIe width
between stacks shall comply with 4.3. with a
mtnImum clear aisle WIdth or 42 In (1065 mmJ
preferred where posstble. Shelf height In stack
areas Is unrestricted (see Fig. 56).
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36m/n
915

FTg.55
CardCa/alog

36 min
915

FTg.56
Slacks

ACCESSIBLE TRANSIENT
WDGING.

(II Except asspeclfiedJn the specl<!l techni-
cal prOVIsions of this section. accessible 'Iran"
s~nt lodging shall comply WIth the appltcllble
requirements of 4.1 through 4.35. Transient
lOOgtng'lncludesJacUtues or:"portlons then,M,
used for sleeping aecommodattons, when ,not
classed as a medIcal care Iactllty,

9.1 Botek, HoteD, Inns"Qoarding
Bouse., Dormltorlel, Resorts and
Other SlmJIar Places of 1'r1uUlent
LodgIng.

9.1.1 General. All public use and common
use areas an required to be deSIgned and
constructed to comply with section 4
(Accesstble Elements and Spaces: Scope
and TechnICal RequlrementsJ.

EXCEPTION: Sections 9.1 through 9.4 do
not apply to an establtshment located within
a buUdtng that contains not more than Ilve
rooms [or rent or hire and that Is actually
occupted by the proprietor of such establish-
ment as the resIdence of such proprtetor,

9.1.2 Acceu1ble UDlt., 81eeplDl Rooms,
aDd Sultes. Accessible sleeping rooms or

'suites that comply with the requirements of
9.2 (Requirements for AccessIble Unlts. Sleep-
Ing Rooms. and Suites) shall be provided In
conformance with the table below. In addt-
tlon. In hotels. of 50 or more sleeping rooms
or suites. addlUonal accessibte sleeping rooms
or suites that Include a roll-In shower shall
also be provtded In conformance with the table
below. Such accorrunodatlons shall comply
wIth the requirements of 9.2. 4.21. and Figure
57(a1 or (b).
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9.1.S SleePIDC AecommoclaU-.lor PenoDi with BeubIJ ImpahmeDtII

.~

1"5 I

11"11111111;:~
~---, .
~: I
: I.v I Ut~---~ . ~

i··· ..······~~:···· ..···-·i~
(a)

36
16 min 915-f,io+

-:E:- IjE .~ u

-or !!
IN'"

-f--'--

/~co ::?.., ..

Fig. 57
Roll-In Shower with Folding Seat

Number of Acce_1bIe Room. wttb
Roollll Rooml Roll·!Jl 8bcnren

1 to 25 1
26 to 50 2
51 to 75 3 1
76 to 100 4 1

101 to 150 5 2
151 to 200 6 2
201 to 300 7 3
301 to 400 8 4
.401 to 500 9 4 plus one for each

additional 100
over 400

501 to 1000 2% of total
1001 and over 20 plus 1 for

each 100
over 1000

9.1.3 Sleep!DJAec_oclaUolU for
PersoDII with BearlDt ImpahmeDtII.
In addition to those accessIble sleepIng rooms
and suites required by 9.1.2. sleepIng rooms

(b)

and suites that comply WIth 9.3 (Visual Alarms.
NotifICation Devices. and Telephones) shall be
provided In conformance WIth the following
table:

Kamber of
Elementa

Mce .. lble
Elementa

1 to 25
26 to 50
51 to 75
76 to 100

101 to 150
151 to 200
201 to 300
301 to 400
401 to 500
501 to 1000

1001 and over

1
2
3
4
5
6
7
8
9

2% of total
20 plus 1 for

each 100 over 1000
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9.1.4 Clauea of SleeplDe
Accommodation.. accessible roule complying wtth 4.3 and have

the folloWIng accessible elements and spaces.

(I) In order to provide persons wtth dts-
abUllies a range of options equivalent to those
avallable to other persons served by the Iactltty,
sleepIng rooms and suites required 10 be aeces-
sible by 9.1.2 shall be dispersed among the
various classes of sleeping accommodations
avallabk to patrons of the place of transient
lodging. Factors to be considered Include room
stze, cost. amenltles provided. and the number
of beds provided.

(2) EqUivalent Factlrtatlon. For purposes
of this section. It shall be deemed equtvalern
facilitation If the operator of a facility elects to
llmJt construction of acceSSible rooms to those
Intended for multiple occupancy. provided that
such rooms are made available at the cost of
a slngle·occupancy room to an tndlvtdual wtth
dlsabUIUes who requests a Single-occupancy
room.

9.1.5. Alteration. to AcCeqible Unit.,
81eeplq ROOIlU, and Suite •. When sleep.
Ing rooms are being altered In an existing
facility, or portIon thereof. subject to the
requirements of this section, at least one
sleeping room or Suite that complies with' the
requirements of 9.2 (Requirements for Aeces-
sible Units, Sleeping Rooms. and SUites) shall
be provided for each 25 sleepIng rooms. or
fracuon thereof. of rooms beIng altered untU
the number of such rooms proVided equals the
number required to be accessrble wtth 9.1.2.
In addition, at least one sleeping room or suite
that compUes wtth the requirements of 9.3
(VISual Alarms. Notification Devices, and
Telephones) shall be provided for each 25
sleepIng rooms. or fraction thereof, of rooms
being altered until the number of such rooms
equals the number required to be accesetbte
by 9.1.3.

9.2 Requirement. for Accel8lble Units,
SleepiD& RooDUI and Suite ••

9.2.1 General. Unlts. sleepIng rooms, and
suites required to be accessible by 9. I shall
comply with 9.2.

9.2.2 lliDimum Requirements. An acces-
sible urut, sleeping room or suIte shall be on an

( II Accessible sleeping rooms shall have a
36 In (915 men) clear width maneuvering
space located along both sides of a bed, except
that where two beds are provided. this require.
ment can be met by provtding a 36 In 1915 mrn)
wide maneuvertng space localed between the
two beds.

(2) An accessible route compJytng with 1.3
shall connect all accessible spaces and ele-
ments. including telephones. wtthtn the unit,
sleepIng room. or suite. ThIS Is not Intended to
require an elevator In multi·story units as long
as the spaces Identified In .9.2. 2(61 and 171 are
on accessible levels and the accessible sleeping
area IS suitable for dual OCcupancy.

(3) Doors and doorways designed to allow
passage Into and wnhtn all sleeping rooms.
auttes or other covered units shall comply
wtth 4.13.

(4}1f fixed or butlt-tn storage facUlties such
as cabinets. shelves. closets. and drawers are
provided In accessible spaces. at least one of
each type provided shall contain storage space
compJytng wtth 4.25. AddJtional storage may
be pTOVlded outSide of the dtrnenstons required
by 4.25.

(51 All controls In accessible uruts. sleeping
rooms. and suites shall comply with 4.27.

(61 Where provided as part of an accessible
unit, sleeping room. or suite. the following
spaces shall be accessible and shall be on an
accessible route:

(a) the UVIng area.

(b) the dtnJng area.

(cl at least one sleeping area.

(dJ patios. terraces. or balcorues.

EXCEPTION: The requirements of 4.13.8
and 4.3.8 do not apply where It IS necessary to
utilize a higher door threshold or a change In
level to protect the integrity of the urut from
wind/water damage. Where this exception
results In patios. lerraces or balconies that are
not at an accessible level. equivalent factlltatton
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shall be provided. (E.g., equjvalent facilitation
at a hotel pallo or balcony mlght consist of
proylding raised decking or a ramp to provide
accesslbUlty .1

(e) at least one full bathroom (t.e,, one
with a' water closet. a lavatory, and a bathtub
or shower).

10 If only half baths are provtded.iat least
one half bath.

(g) carports, garages or parking spaces.

(7) KItchens. KItchenettes. or Wet Bars.
When provided as accessory to a sleeping room
or suite, kltchens. kitchenettes, wet bars. or
stmllar arneruttes shall be accessible. Clear
Iloor space for a front or parallel approach 10
cabinets, counters. sinks, and appliances shall
be provided to comply with 4.2.4. Countertops
and sinks shall be mounted at a maximum
height of 34 In (865 mmJ above the /loor. AI
least fifty percent of shelf space In cabinets or
refrigerator/freezers shall be within the reach
ranges of 4.2.5 or 4.2.6 and space shall be
designed to allow for the operauon of cabinet
and/or appliance doors so that all cabinets
and appliances are accessible and usable.
Controls and operating mechanisms shan
comply with 4.27.

(8) Sleeping room accommodations for
ersons with heartng Impatrments required by

~.l and complying with 9.3 shall be provided
In the accessible sleeping room or suite.

9.3.2 Equlnlent VaclUtaUon. For pur-
poses of this section. equivalent facilitation
shall Include the installation of electrtcal
ouUets (lncludiP.g outlets connected to a .
facUlty's central alarm system) and telephone
wtrtng In sleeping rooms and suites to enable
persons with heartng Impalnnents to utlllze
portable visual alarms and communication .
devices provided by the operator of the facility.

9.4 Other Sleeping Rooms and
Suites. Doors and doorways designed to aDow
passage Into and WIthin all sleeping units or
other covered units shall comply with 4.13.5.

9.15 Tra.nslent Lodging InHomeless
Shelters, Halfway House., Transient
Group Homes, and Other So~lal
Service EstabUshments.

9.5.1 New ConstrucUon. In new construe-
lion all public use and common use areas are
required to be designed and constructed 10
comply wllh section 4. At least one of each type
of amenity (such as washers, dryers and slml-
lar equipment Installed for the use of occu-
pants) In each common area shall be accessible
and shall be located on an accessible route to
any accessible unit or sleeping accommodation.

EXCEPTION: Where elevators are not provided
as allowed In 4.1.3(5J. accessible amenll1es are
not required on inaccessible Iloors as long as
one of each type Is provided In common areas
011 accessible floors.

9.3 VI,ual .AIarm.. NotlBcation
Devices and Telephones.

9.S.l Genem. In sleeping rooms requl~e;;
to comply with this sectlon. auxlllaty VIS
alarms shall be provided and shall comply with
4 28 4 Visual notification devices shall also be
provtded In units, sleeping rooms and suites to
alert room occupants of IncornIng telephone
calls and a door knock or bell. Notlllca\lon
devices shall Dl!1 be connected to auxll1aty
visual alarm signal appliances. Permanently
Installed telephones shall have volume controls
complytng with 4.31.5: an accessible electrtcal
outlet WIthin 4 ft II 220 mm) of a telephone
connection shall be provided to factUtate the
use of a text telephone.

9.5.2 Alterations.

(1) Social service establtshriients which are
not homeless shellers:

la) The provtstons of 9.5.3 and 9.1.5 shall
apply to sleeping rooms and beds.

(bJ Alterallon of other areas shall be con-
sistent WIth the new construction provtsions
of9.5.1.

(2J Homeless shelters. If the following ele-
ments are altered, the folloWIng requirements
apply:
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(aJ at least one public entrance shan allow a
person WIth mobUlty Irnpatrments 10 approach,
enter and exit including a minimum clear door
wIdth of32 In (815 mm).

(bJ sleeping space for homeless persons as
provtded In the seoplng provisIons of 9.1.2
shall Include doors to the sleeping area wllh a
mlrurnum clear width of 32 In IS 15 rnml and
maneuvertng space around the beds for per-
sons with mobility impairments complying
with 9.2.2(1).

(cl at least one toUet room for each gender
or one unisex totlet room shall have a mtnr-
mum clear door WIdth of 32 In (815 rnmJ.
mlnlmum turning space complying WIth 4.2.3.
one water closet complylng WIth 4.16. one
lavatory complylng WIth 4.19 and the door shall
have a prtvacy latch: and, If provided, at least
one tub or shower shan comply WIth 4.20 Or
4.21. respecltvely.

(d) at least one common area which a
person WIth mobUlty impairments can
approach. enter and exit including a rnlnl-
mum clear door WIdth of 32 In (815 mml,

(el at least one route connecung elements
[a), (bJ. (e) and (d) which a person wrth mobility
Impairments can use tncfudtng minimum clear
width of 36 In (915 mm), paSSing space com-
plying WIth 4.3.4. tumJng space complying with
4.2.3 and changes In levels complytng with
4.3.8.

(0 homeless shelters can comply with the
provistons of Ial-Iel by provtdlng the above
elements on one accessible floor.

9.8.3. Accessible Sleeping
Accommodatlonll In New Con8tructlon.
AcceSSible sleeping rooms shall be provided tn
conformance wlth the table In 9.1.2 and shall
comply with 9.2 Accesstble Units. Sleeping
Rooms and Suites (whore IIJ~ ",ms are pro.
vlded). AdditIonal sleeping rooms that comply
with 9.3 Sleeping Accommodations for Persons
with Heartng Impairments shall be provided In
conformance wllh the table provided In 9.1.3.

In faclUlles with mulll·bed rooms or spaces,
a percentage of the beds equal to the table
provided In 9.1.2 shall comply With 9.2.2( 1].

I~;;T TRANSPORTATION
P FACILITIES.

10.1 General. Every stauon, bus stop. bus
stop pad, lermlnal, butldtng or other Iranspor-
tauon Iactltty, shall comply with the applicable

-provlstons of 4.1 through 4.35. sections 5
through 9, and the applicable provisions of
this section. The exceptlons for eleva lars In
4.1.3(51. exception I and 4.1.6(l](k) do not
apply to a terminal. depot. or other station
used for spectned publIc transportal1on. or an
airport passenger terminal, or facilltIes subject
to TItle II.

10.2 Bus Stops and Terminals.

10.2.1 New Construction.

(I) Where new bus stop pads are constructed
at bus stops. bays or other areas where a lin or
ramp Is to be deployed, they shall have a fIrm.
stable surface: a minimum clear length of
96 Inches (measured from the curb or vehtcle
roadway edge) and a mlnImum clear width
of 60 Inches Imeasured parallel to the vehicle
roadway) 10 the maximum extent allowed by
legal or site constraints: and shall be connected
to streets. Sidewalks or pedestrian paths by an
accessible route compl}1ng with 4.3 and 4.4.
The slope of the pad parallel to the roadway
shall, to the extent practicable. be the same as
the roadway. For water drainage. a maximum
slope of 1:50 (2%) perpendtcular to the roadway
Is allowed.

(2J Where provided, new or replaced bus
shelters shall be Installed or postttoned so as
to permit a wheelchair or mobility aid user to
enter from Ihe public way and 10 reach a
locaUon, havtng a minimum clear floor area
of 30 Inches by 48 Inches. entirely within the
perimeter of the shelter. Such shelters shall
be connected by an accessible route to the
boarding area provided under paragraph (I)
of this secllon.

(3) Where provided. all new bus route
IdenLtncallon signs shall comply wllh 4.30.5.
In addition. to the maximum extent practt-
cable. all new bus route Identification Signs
shall comply with 4.30.2 and 4.30.3. Signs
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.
that are sized' to the maximum dtmenslons

. permuted under legillmate loc~l~state or
federal regulations or ordinances shall be
constderedinccmpltance with 4.30:2 and
4.30.3 for purposes of this section.

EXCEPTION:· Bus schedules. timetables.
or maps that are posted at the bus stop
or bus bay are not required to comply with
this provision.

10.2.2 Bus Stop SIting and AlteratiollB.

(II Bus stop sites shall be chosen such that.
to the maximum extent pracltcable. the areas
where nfts.or ramps.are to be deployed comply
with secUon 10.2.10) and (21.

(2) When new bus route Identification signs
are Installed or old signs are replaced. they
shall comply with the requirements of
10.2.1(31.

10.3 FlIed FaclliUes and Stations.

10.S.1New CODstn1~UO~.:I\T:!Wst.allons In
rapid rall, light rall, commuter ratl, intercity
bus. tnterctty rail, high speed rau, and other
fixed guideway systems le.g.. automated
gUideway transit. monoratls, etc.lshall comply
with the Iollowtng provtstons. as appllcable:

(I) Elements such as ramps. elevators or
other ctrculalton devices, fare vending or other
ticketing areas. and fare collection areas shall
be placed to mtntmtze the distance which
wheelchair users and other persons who
cannot negotiate steps may have to travel
compared to the general pubUc. The ctrcula-
Uon path. tncludlng an accessIble entrance and
an accesstble route. Iorpersons with disabut-
ties shall. to the maximum extent practicable.
coincide with the circulation path for the
general public, Where the circulation path Is
dllTerent. stgnage complying with 4.30.1.
4.30.2. 4.30.3. 4.30.5, and 4.30.7(1) shall be
provided to indicate direction to and Identify
the accessible entrance and accessible route.

(2) In lieu of compliance with 4.1.3(81. al
least one entrance to each station shaU comply
with 4.14, Entrances. If dllTerent entrances to
a station serve dllTerent transportafJon fixed
routes or groups of Ilxed routes. at least one
entrance servtng each group or route shall

comply with 4. "4. Entrances. All accessible
entrances shall. to.the maximum extent '.
practICable. ~otriclde with those used by the
majority of the general pubUc.

(3) Direct connections to commercial. retaU.
or restdenttalIactltttes shall have an accesslbte
route ,complying With 4'.3 from the point of
connection to boardtrig: platforms and all
transportation system elements used by the
pubhe. Any elements provided to faelUtate
future direct connections shall be on an
accessible route connecting boarding platforms
and alltranspor\allon system. elements used
by the public. .

(41where signs are provldedat entrances to
stations Identlfy1ng the station or the entrance.
or both, al least one sign at each entrance
shall ~omi>1ywith 4.30.4 and 4.30.6. Such
signs shall be placed In uniform locations at
entrances within the transit system to the
maximum extent practicable.

EXCEPTlON: Where the station has no
defined entrance, hut signage IS provided,
then the accessible signage shall be placed
In a central location. .

(5) Stations covered by this section shall
have Identification signs complying witIi 4.30.1.
4.30.2. 4.30.3. and 4.30.5. Signs shall be
placed at frequent Intervals and snau be clearly
vISible from within the vehicle on both sides
when not obstructed by another train. When
staUon IdentlficaUon signs are placed close to
vehicle windows (r.e., on the side opposite from
boarding) each shall have the top of the highest
leiter or symbol below the lop orthe vehicle
Window and the boltom of the lowest lei ter or
symbol above the hortzontal rntd-ltne of the
vehicle Window.

(6) Lists of stations. routes. or destinations
served by the stauon and located on boarding
areas, platforms. or mezzanines shall comply
with 4.30.1. 4.30.2. 4.30.3. and 4.30.5. A
mlnlmum of one Sign Identifying the spectflc
staUon and complying with 4.30.4 and 4.30.6
shall be provided on each platform or boarding
area. All signs referenced In this paragraph
shall. to the maximum extent practicable.
be placed In unlform locations within the
transit system.
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(15) Where clocks 'are provlded for use by
the general public: the clock facelihaU be
uncluttered so that Its clements are clearly
vtslble. Hands, numerals, and/or digits shall
contrast With lhe ii-ackground etther IJght-on-
darkor dark-on-Iight. where clocks-are
mounted overhead; numerals and/or-dtgtts '
shall comply with 4_30.3. Clocks shall be .
placed In uruforrn locations throughout the
facillty and system to the maxtmumextent
pract Icable.

(16) Where-provided lJ1belowgrade stations.
escalators shall have a minimum clear width
of 32 Inches. At th~ top and bot tom of each
escalator run. at least two conuguous "treads
shall be level beyond the comb plate before the
risers begin to form. All escalator treads shall
be marked by a strip of clearly contrasting
color. 2 inches In wIdth. placed paralleltoand

t, on the nose of each step. The strip shall be of
. a material that IS at least as sJlp reststant as

the remainder of the tread. The edge of the
tread shall be apparent from both ascending
and descending directions: '

(17) Where provided. elevators shall be
glazed or have transparent panels to allow
an unobstructed view both tn to and out of
the car. Elevators shall comply with 4.10_

EXCEPTION: Elevator cars with a clear floor
area tn which a 60 Inch diameter circle can be
Inscribed may be substituted for the mlnJmum
car dImensIons of 4.10. FIg. 22,

(18) Where provtded, ticketing areas shall
permit persons wun dtsabtlttles to obtain
a ucket and check baggage and shall
comply wUh 7.2.

(19) Where provIded. baggage check-In and
retrieval systems shall be on an accessible
route complying With 4.3. and shall have space
trnmedtately adjacent complying wtth 4_2. If
unattended security barriers are provided. at
least one gate shall comply wlt h 4.13. Oates
whIch must be pushed open by wheetchatr or
mobt1Jty aid users shall have a smooth conUnu-
ous surface extending from 2 tnches above the
Floor to 27 tnches above the Ileor.

10.3.2 ExIsting Facilities: Key statlons.

(11 Rapid. light and commuter raU .key
staUons. as defined tinder crtterta established,
by the Department of Transportatton In
subpart C of 49-CFR part 37 and exlsttng
'tnterctty rau statrons.shall provtdeat least
one accessIble route from an accessible'
entrance to those areas necessary for use
of the transportallon 'system. _

(2) The accessible route required by 10.3:211)
shall Include the features specllled In 10.3.1
(11.(4)-19). (11)·(15). and (171-{19).

13}Where technical infeasIbilIty In exlsttng
stations requires the accessible route to lead
from the public way to a paid area of the
transit system. an accessible fare collection
system, complying with 10_3.117). shall be
provlded along such accessIble route.

(4) In light rail. rapJd ratl and commuter
rail key stations. the platform or a portion
thereof and the vehicle floor shall be coordi-
nated so that the vertical difference. measured
whenthe vehicle Is at rest. Is Within plus or
minus 1-1/2 Inches under all nonnal passen-
ger load condutons, and the hortzontal gap.
m-easured when the vehicle Is at rest. Is no
greater than 3 Inches for at least one' door of
each vehicle or car required to be accessIble by
49 CFR part 37.

EXCEPTION I: Exlstlng vehicles retrofitted to
meet the requirements of 49 CFR 37_93 (one-
car-per-tram rule) shall be coordinated with
the platform such that, for at least one door.
the vertical difference between the vehicle no or
and the platform. measured when the vehtcle

_Is at rest with 50% normal passenger capactty,
ts Within plus or minus 2 inches and the
hortzontal gap ts no greater than 4 inches.

EXCEPTION 2: Where It Is not structurally
or operationally feasIble to meet the hortzcntal
gap or vertical difference requirements. mlnl-
high platforms. car- borne or platform mounted
lifts. ramps or bridge plates. or stmUar manu-
ally deployed devices. meeting the applicable
requirements of 36 CFR part 1192. or 49 CFR
part 38. shall suffIce.
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(51 New dJrect connections to commerCial
retaU._or resIdential faclillles shall, to the .
rnaxtrhurn extent feasIble. have an accesstble
rolltecomplylng with 4_3 fromthe poInt of
cormectlon lo boarding platforms and all
transportat(ull ~}stL,,1 ".emblts uscd 'by the
public, Any elements provided to JacllJtate
future direct connections shall be on an
accessible route connecting boardtng platforms
and alllransportalion system elements used '
by the puhlrc,

10;3.3 Existing Facllltles: Alterations.

Il) For the purpose of ~omplylng with
4.1.6(2) Alterations 10 an Area Conta1nJng
a PrImary Function. an area of primary
funcllon shall be as defined by applicable
provIsions of 49 CFR 37.43(c) (D.epartment
of Transporlatlon's ADA Rule) or 28 CFR
36.403 (Department of ,JlIsllce's ADA Rule).

10.4. Airports.

10.4.1 NewConstructlon.

(I) Elements such as ramps. elevators or
olher vertical circulation devices. uckettng
areas, security checkpOints. or passenger
waiting areas shall be placed to rrururruzz lhe
distance which wheelchair US'fS and other
persons who cannot negotrate steps may have
to travel compared to the general pubUc.

(2) The ctrculatlon path. Including an
accessible entrance and an accessible route
for persons with dIsabilIties shall. 10 the .
maximum extent practicable. coInCide wlth
the cIrculation path for the general public.
Where the cIrculation path Is dtflerent
dtrecttonal signage complying with 4 30 J
4.30.2. 4.30.3 and 4.30.5 shall be p;ovlde'd
whIch Indicates Ihe location of the nearest
accessible entrance and Its accessible route.

(3) Tlcketlng areas shall permit persons
with dJsabUltles to obtaIn a ticket and check
baggage and shall comply with 7.2.

(41 Where public pay telephones are pro-
vlded, and at least one Is at an Inlerlor lac a-
lion. a public lext telephone shall be provided
In compUance with 4.31.9. AddJtlonally II
four or more public pay telephones are located

In any of the followtng locattons, at least one
public text telephone shall also be proVIded-In
that lccatton:

(a) a main terminal oulslde Ihe
security areas:

Ibl a concourse Within the security
areas: or <

Ie) a baggage clatm area tn a terminal.

Compliance wllh thIs section constitutes
compliance wllh sec lion 4.1.3(1 7I1c).

(51.Baggage check-m and relrieval systems
shall be on an accesstble route complytng wtth
4.3. and shall have space tmmedtately adjacent
compiytng with 4.2.4. If unattended security
barrtern are provided. at least one gate shall
comply wtth 4.13. Gates which must be pushed
open by wheelchaIr or mobUtty aId users shall
have a smooth conUnuous surface extending
from 2 Inches above the Iloor to 27 Inches
above the floor.

(61 Temunal Information systems which
broadcast InformaUon to the general public
through a public address system shall provrce
a means to provtde the same or equtvalent
infonnatlon to persons with a hearing loss or
who are deaf. Such methods may Include. but
are not limIted to. visual paging systems using
Video monitors and computer technology. For
persons with certain types of hearing loss such
methods may lJ1cludc, but are not limited to
an asstsnve IIstenJng system complying W1th'
4.33.7.

(71 Where clocks are provided for use by Ihe
general public the clock face shall be unclut -
tered so that Its elements arc clearly visible.
lIands. numerals. and/or digits shall contrast
with their background ell her IIght-on-dark or
dark-on-llght. Where clocks are mounted
overhead. numerals and/or digits shan comply
with 4.30.3. Clocks shall be placed In unlform
lacaUons throughout the facility to Ihe maxi-
mum extent practicable.

(8) SecurIty-Systems_ (Reserved I

10.5 Boat and Ferry Docks.
(Reserved I
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APPENDIX

ThIS appendIX contaJnS materials qf an adlJl· ,
sory nature and provides addltlonallnfcirmaUon
that should help the reader to understand the
mlnJrnum requirements of the guidelines or to
design buUdlngs or faciliUes for greater accesst-
bility. The paragraph numbers correspond to .'
the sections or paragraphs of the guideline to
which the material relates and are therefore
not consecutIVe (for example. A4.2.1 contaJnS
additional information relevant to 4.2.1). Sec-
tions oj the guidelines Tor whICh additional
material appears In thIS apPendIX have been
indICated by an asterisk. Nothing In thIs ..appen·
db: shall Inanu WQj/ obUlate anu·obI/gt;ltton to
comply wUh the requirements oj the guidelineS
Itself.

A2.2 Equivalent FacUitatfon. SpeqJIc
examples oj equivalent JacUltatton areJouru1ln
theJoUowIng secllons:

4. J .6(3)(C)
4.31.9
7.2

Elevators IiiAltemUOrts
Text Telephones
SQles and Serulce
Counters. Teller Windows.
InJonnatlon Counters
Classes oj Sleeping
Accommodallons
Requirements Jor Accessible
UnUs. Sleeping Rooms. and
SuUes

conuenlent helghtfor aa:essibUIty Or InStoIllng ,.,
commerdaIIy auallable shell1lng that ts cu:!/usl'
able so that reasonable accommodations Can
be made In thejUture.

U work stations 'are made accessible theu
should comply with the applicable provtslons
qf 4.2 through 4.35.

A4.1.2 Accessible Sites and Extmor
FacfUties: New Construction.

A4.J.2(5Id Valet Parking. Vatetparklng Is
./IDI always usable by IndInIduals wUh dtsabUl·
tIe$. For InStance. an II'ldluIdual may use a type
ofue~ controls that·render the regular con·
trols Inoperable or the drfver's seat In a oonmay
be removed. In these situations. another person
cannot parle the uehlcle. 11 IS recommended that
some se!fparlctng spaces be proufded at valet
parfdnQ facUUtes for individuals whose rehlcles
cannot be parlced by another person and that
such spaces be located on an w:cesstble route
to the entrance of the facUlty.

A4.J.3 Accessible Buildings: New
Construction.

A4. J .SltS}Only full passenger elevators are
corered by the accesslbUIty provISions oj 4. J O.
Materials and equipment hoists. freight eleva·
tors not IntendedJor passenger use. dwnbwaU·
ers, and constructton eleuators are not cooered
by these gUidelineS. if a buUdIng IS exemptjrom
the elevator requirement. U ts not necessary to
provfl1e a plaifonn l{fl or other means oj verttcal
access In lieu oj an eleva/or.

Unde~ EJ«:epuon 4. plaifonn lifts are allowed
where extstlng conditions make It unpractfcal
to InStoIl a ramp or elevator. Such condtllons
generally occur where It ts essential to provide
access to smail ratsed or lowered areas where
space may not be ava4able for a ramp. Ex·
ampIes fnclude. bul are nollimUed to. ratsed
phannacy ptaifonns. commercial ojJIL:es raised
abooe a sales floor. or radtoand news booths.

A4.1.Sl9} Supervised automatfc sprinkler
systems have buUt In signals for monitoring
Jea1vres oj the syslem such as the opening and
clOSing oj water control ualues. the power sup'
plies for needed pumps, water tank leuels. and
for Indtcatlng condttlons thai wUlimpalr the
sa1IsJactory operatton oj the sprinkler syslem.

9.1.4

9.2.2(6)(d}

A4.1.1 Application.

A4.1. J(3} Areas Used Onlll bit Emplollees
as Work Areas. Where there are a series of
individual work stations of the same type (e.g .•
tobora1Clfies. service counters. ticket booths).
5'16. but not less !han one. of ecu:h type of work
stollon should be constructed so tha!an Indl'
vidual wIth dtsabUUtes can maneuver Within
the work stations. Rooms housing tndivfl1ual
olJlces In a typtcal ojJIL:e bu/ldJng must meet the
requirements of the guidelines concerning doors.
accessible routes. etc. but do not need to aUow
Jar maneuuer/ng space around individual desks.
Mod!flcatlons required to pertnu maneurertng
withJn the work area may be accomplIShed as
a reasonable accommodat Ion to tndJvidual
employees with dlSabUutes under nUe I oj the
ADA. Consldera1lon should also be gluen to
placing shelres In employee work areas at a
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Because of these mDr\t1or/ngfeatures. super' .
vised automattc. sprinkler systems hare ahloh
level of sattsJactory·peifornuince and response
to]lre condtllons.

A4.J .3(JO} If an odd number oj drtnktng ,
founuuns IS proulded on ajloor. the requlremenl
In 4.1.3( 1O}(b} may be met by rounding down
the odd nwnber to an even number and calcu·
la1frlg 5016 of the even number. When more than
one drtnktngJountaln on ajloor Is required to
comply wUh 4.15. those fountatns slwuld be
dispersed to allow wheelchair users conventent
access: Por example. In a large facUlty such as ..
a coruennon center thaI has water fountains al
seuerallocatlons on afloor. the accessible water
fountains shQuld be located so thot wheelchair
users do not haue to travel a greater dlsi.ance
than other people to use a ~Jountatn.

A4.1 .3(J 7XbJln addUlon to Uterequirements of
sec:liorl4.1.3(17}(bJ. the installation of addUlonai
uoIume controls Is encouraged. Volu~e controls
may be 1nsla1led on amJ telephone.

A4.1.Sl19IaJ Readtly removable or joldlng
seating units may be tnstoIled In lieu oj prootd
frlg an open space jar wheelchair users. Folding
sealing units are usually tuio jixed seats !hal
can be easily joJ.cled into aftxed center bar 10
allow Jor one or nco open spaces for wheelchair
users when necessary. These units are more.
easUy adapted !han removable seats which
generally require the seat 10 be removed In
a.dt>ClIlceby the jacUUy management

A4.2 spaceAllowance~and Reach
Ranges.

A4.2.1Wheelchalr Pa8sageWld~.

(1) Space Requirements for Wheelchairs.
Many persons who use wheelchairs need a
30 In (760 nun) clear opening wtdth for door-
ways. gates. and the like. when the latter are
entered head-on. If the person Is unfamllJar
with a bulldlng.·1f competing traffIc Is heavy.
If sudden or frequent movements are needed
or If the wheelchair must be lurned at an .
operung.ithen greater clear wIdths are needed.
For most sltuaUons. the addltJan of an Inch of
leeway on either side Is sufficIent. Thus. a
mlnlmum clear width of 32 In. (815 mm) Will
provide adequate clearance. However.iwhen
an opening or a restrtcUon In a passageway Is
more than 24 In (610 mm) long. It Is essenttalty
a passageway and must be at least 36 In
(915 mm) wide.

(2) Space Requirements for Use of Walking
Alds. Although people who use wa/klng aIds
can maneuver through clear wtdth openings
or 32 In (815 mmJ. Ihey need 36 In (915 mm)
wIde passageways and walks for comfortable
gaits. Crutch lips. often extending down at a
Wide angle. are a hazard In "arrow passage-
ways where they mIght not be seen by other
pedestrtans. Thus. the 36 In (915 171m) width
provides a safety allowance both Ior the person
",Uh a uisabilily and Ior others.

.L

Ellher a stgn or a marker placed on sealfrtg wuh
removable or folding ann rests Is re'lutred by
Ihis section. Conslderal!on shollld.be gtvenjor
ensurtnq ldenl!flcailcn of such seals In a dark-
ened UteaLPT, For example. a marker which
coturasts nlghl on dark or dark on lighU and
which also rejlects light could be placed on lhe
side oj such seaitnq so as to be visible In a
Ilghled audUorium WlU also ill reflect lighljrom
Cl flas hUght

A4.1.6 Accessible Buildings:
Alterations.

(3) Space Requirements Ior Passing. Able-
bodied persons In winter clothmz. walking

Fig. At
MInImumPassage WIdthfor One Wheelchair

and One Ambulatory Person

L.~ ~ ___
A2 .-------------------

A4.1.6(1Xh) When an entrance L. being
altered. U IS preje.rable lhnt lhose entrances
being altered be made accessible to the exteni
feasible,
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straight ahead with arms swtnglng. need
32 In (815 mm) of width. whIch Includes 2 In
(50 mm) on either side for sway. and another
1 In (25 mml tolerance on either sIde for clear-
Ing nearby objects or other pedestrians. Ahnost

. all wheelchair users and those who use walk-
Ing alds can also manage within this 32 In
(815 mml width Cor short distances. Thus, two
streams of traffic can pass In 64 In ( 1625 rnrnl
In a comfortable flow. Sixty Inches (1525 mm)
provides a mJnJmum wIdth for a somewhat
more restricted flow. If the clear width Is less
Ihan 60 In (1525 mm). two wheelchair users
wUl not be able to pass but wUl have to seek
a wider place for passing. Forty-eight Inches
(1220 mmJ Is the minimum width needed Cor
an ambulatory person to pass a nonarnbu-
latory or semi-ambulatory person. Within
this 48 In (1220 mm) width. the ambulatory
person wUl have to twist to pass a wheelchalr
user. a person with a service animal, or a

FIg. A2
Space Needed for Smooth a-Tum In aWheelchlllr

_desk ann

----- 11u. ..-._------r-

NOTE: Footrests may extend further for tall people

FlII.A3
Dimensions of Adult-Sized Wheelchairs

,
t"+'I:="fh!'o~~t==~1 t

<t <t

FIg. AJ (a)
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I

A4.3.11.3 Stairway Width. A 48 iIlch I
(J 220 mm) wide exti slatrway is needed to I
allow csststed evacuallon (e.g.. ca"YiIlg a I
person in a wheelchair) willwul encrcxuhing i
on the exit path for ambulatory persons. J

~--------------------~-------------------------

semi-ambulatory person. There will be llltle
leeway Cor swaying or missteps (see Fig. AI).

A4.2.S Wheelchair TurnlnC Space.
1l1ese guldeUnes specify a mlnlrnum space of
60 In( 1525 rnm] diameter or a 60 ill by 60 In
(1525 mm by 1525 mmI T-shnped space for a
pivoting ISO-degree tum of a wheelchair. This
space Is usually satisfactory for turning
around. but many people wtll not be able to
tum without repeated tries and bumping Into
surrounding objects. The space shown In
Fig. A2 w1ll allow most wheelchair users to
complete U-turns without difficulty.

A4.2.4 Clear Floor or GroUDd Space for
Wheelchai .... The wheelchair and user shown
In Fig. A3 represent typical dimensions for a
large adult male. The space requirements In
thls gulde/ille are based upon mane live ring
clearances that wUl accommodate most wheel-
chairs. Fig. A3 provides a uniform reference for
design not covered by this gUideline.

A4.2_S & A4.2.6 Reach. Reru:h ranqesjo:
persons seated In wheelchatrs may be further
clarified by FIg. A3(a). 1l1ese drawings approxi-
male In the plan vICw !he ir1formallon snou.n ill
FIg. 4. 5. and 6.

A4.3 Accessible Route.

A4.3.1 GeDeml.

III Travel Distances. Many people with
mobility Impairments can move at only very
slow speeds; for many. traveling 200 ft 161 rn)
could take about 2 minutes. This assumes a
rate of about 1.5 fils (455 mrn/sj on level
ground. It also assumes that the traveler
would move continuously. However, on trips
over 100 ft (30 ml, disabled people are apt 10
rest frequently. whtch substanttally increases
their trtp times. Resting periods of 2 rrunutes
for every 100 ft 130 m) can be used to estimate
travel times for people with severely limited
stamJna. In Inclement weather. slow progress
and resting can greatly Increase a disabled
person's exposure to Ole elements.

(2) Sites. Level. indirect routes or Ihose with
running slopes lower than I :20 can sorneurnes
provide more convenience than direct routes
with maximum allowable slopes or with ramps.

A4

,/

......

Ag.A4
Cane Technique

A4.3.10 Egress. Because people with dis-
abtltues may visit. be employed or be a resident
In any building. emergency management plans
with spectflc provtstons 10 ensure their safe
evacuation also play an essenUal role tn fire
safety and life safety.
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A4.3.1l.4 Two-wav Communication. It Is
essenttal that emergency communlcatlDn not be
dependent on uotce communications alone be-
cause the saJety of people wUhhear1ng or
speech tmpatrmenLs could bejeopardlzed. The
vlstble signal requirement could be satlsjled
wUh somethtng as simple as a button In the
area oj rescue assistance that lights. tndlCatlng
that help Is On the way. when tile message Is
cnsuiered at the point oj enin).

A4.4 Protruding Objects.

A4.4.1 General. Service animals are trained
to recognize and avoId hazards. However. most
people wtth severe impairments of vision use
the long cane as an aid to rnobtlity. The Iwo
prtnclpal cane technlques are the touch tech-
nique. where the cane arcs from side to side
and touches points outsIde both shoulders:
and the dtagonal techruque, where the cane
Is held In a staUonary poslUon diagonally
across the body with the cane Up touching or
Just above the ground at a point outside one
shou lder and the handle or grtp extending to
a point outside. the other shoulder. The touch
technique Is used prtrnarUy In uncontrolled
areas. whUe the diagonal technique Is used
prtrnar1ly In certain limited. controlled. and
famUIar envtronments. Cane users are often
trained to use both techniques.

Potential hazardous objects are noUced only
If they fall within the detection range of canes
(see fig. A4). Visually impaired people walking
toward an object can detect an overhang If
Its lowest surface Is not higher than 27 In
1685 rnrn]. When walking alongside protruding
objects. they cannot detect overhangs. Since
proper cane and servtce anlmaltechnlques
keep people away from the edge of a path or
from walls. a slight overhang of no more than
4 In (100 mm) Is not hazardous.

A4.5 Ground and Floor Surfaces.

,\4.5.1 General. People who /la"" d!lJkulty
walking or maintaining balance or who use
crulches. canes. or walkers. and those wtth
restricted galts are particularly senslUve to
sUpplng and trtpptng hazards. for such people.
a stable and regular surface Is necessary for
safe walking. particularly on stairs. Wheel-
chairs can be propelled most easuy on surfaces
that are hard. stable. and regular: Soft toose

surfaces such as shag carpet. loose sand or
gravel. wet clay. and trregutar surfaces such
as cobblestones can stgnlflcanUy Impede
wheelchair movement. .

SUp resistance Is based on the frtctlonal force
necessary. to keep a shoe heel or crutch lip
from sltpptng on a walking surface under
condttlons likely to be found on the surface.
WhUe the J1urIalnU; coefficient oj frtctlDn during
walking cartes In a complex and non-wl1Jomt
way. the ~ coefficient oj fticlfJJn. whtch CflIl

be measured In se""ra/ ways. provides a close
approxtnw.tfDn oj the slip resistance oj a surfoce.
Conuaty to popular belief. some slippage Is
necessary to walking. espectally Jex persons
wUh restrtcted gatts; a truly -non·sllp· surface
could not be negotiated.

.The Occupational SaJe41 and Heallh Admin!·
stratton recommends that walking surfaces
ha"" a stattc coefftcien! of fnctton oJO.5. A
research project sponsored by the Archltectural
and 1ranspor1atiDn Barriers Compltance Boord
(Access Board) conducted tests with persons
wUh dlsabUtlles and concluded Utat a higher
coefficient oj frtctfDn was needed by such per-
sons. A static coefficient oj frtctlDn of 0.6 rs
recommendedJor accesstble routes and 0.8
Jorramps.

It Is recogruzed that the coefficient oj frtcttnn
vartes considerably due to the presence of
contaminants. water. floor jlntshes. and other
factors not under the control oj the designer or
buUder and not subject to design and construe-
tux: guidelines and that campi ranee would be
djfJlcult to measure on the buUdIng site. Never·
theless. rTU11)y common building matertals
suttable Jex jloorIng are now labeled with tnfor-
morton on the static coefficlen( oj frtctfDn. WhUe
il may not be posstble to compare one product
drrectly wUh another. or to guarantee a con-
stant measure. builders and deSigners are
encouraged to spectfi.J materials wtth appropri-
ate values. As more products Include triforma·
tlnn on slip resistance. Improved uniformity ill
measurement and spectjkatfDn Is Wcety. The
Access Board's advisory guidelines on Slip
Reslslant Surfaces provides addtllnnal rnjar·
matfDn 011 lhls subject

Cross slopes on walks and ground Of floor
surfaces can cause considerable dllTlculty In
propelling a wheelchair In a straight line.

I__ . .. .-1
A5

568

Deportment of Justice

A4.6 PIU'Iilni aDd Puaenll:er LoadlDll: Zonea

A4.5.3 CaJ-pet. Much more needs to be done
In developing both quanUlatlve and qualttatlve
crtterta for carpeting (Le.. problems assodaied
wUh texture and weave need to be studied).
However. certain functional characteristics
are well established. When both carpet and
padding are used. Ills desirable to have mlnt-
mum movement (preferably none) between the
floor and the pad and the pad and the carpel
which would allow the carpet to hump or warp.
In heavUy trafficked areas. a thrck, son (plush)
pad or cushlon, particularly In combination
with long carpel ptle, makes tt dlmcult for
individuals In wheelchairS and those wtth
other ambulatory dtsabtltlles to get about.
firm carpeting can be achieved through
proper selectton and comb!nallon of pad and
carpet. sometimes wllh the e1lrnlnallon of the
pad or cushion. and with proper Installatlon .
Carpeting destgned wtth a uieuoe that causes a
zf{J·zag effect when wheeled across Is slTongiy
dL.CDurageti

A4.6 Parking and Passenger Loading
Zones.

A4.8.3 ParlLlnC Spaces. The increasing use
oj vans wUh slde·nwunted lifls or ramps by
persons wUh dlsabUlties has necessltaled some
revisions In spec!flcalions Jor parking spaces
and a4Jacent access aisles. The typtcal ncces-
stble parktng space Is 96 In (2440 mntJ wide
with an a4Jacent 60 In (1525 nun) access ulsle_
However. thJs aisle does not permit lifls or
ramps to be deployed and sttlJ leave roornJor
a person using a wheelchair or other mobU(ty
aid to exU the l!/l plaifomt or rwnp. In tests
conducted wUh actuall!/l/uan/wheelc/lalT
combina1lDns. (under a Board-sponsexed
Accesstble Parking and Loading ZOnes Project)
researchers Jound that a space and nisle total·
Ing almost 204 tn (5180 nun) wide was needed
to depiDy a l!/l and exU conveniently. The 'van
accessibte- parking space required by these
guidelines provides a 96 In (2440 mntJ wide
space with a 96 In (2440 nun) a4Jacent access
aisle whtch Isjust wide enough 10 maneuver
and exu frixn a side mounted I!ft- !f a 96 tn
(2440 nun) access aisle Is placed between
two spaces. two "van accesstble- spaces are
erected, Alternatively. if the wide access aisle
Is provided at the end oj a row (an area often
unused). It may be posstble to provide the
wide access aisle wUhout additional space
(see fig. A5(a)).

PI. 36, App. A

A sign Is needed to a1erI van users to the pres-
ence oj the wider aisle. but the space Is not
tnlended 10 be restJicted anI!I to vans.

-Untversa/- Parking Space Deslgrl An allema-
Live to lhe provision oj a percentage oj spaces
wUh a wide aisle. and the assOCIated need to
Include additional stgnnge. Is the use oj what
has been called the -unl""rsal" parking space
des !gil. Under thJs design. Q.!i accesstble spaces
are 132 In (3350 rrunl wide wUh a 60 In -
(1525 nun) access aisle (see fig_ A5(b)}. One

252 min

(dJ
Van Accessible Speer et End Row

1·~··I····~···m····~···I····~····~
g g ~ g ~

60 60
132 min132 min 132m,.,

324 min I
B22~

(0)
Ufli ...erset piJrking Spece Design I

Fig. AS I
Parking Space Alternatives___ =-J
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Ilcdvantage -:to thts destgtlls that no addllionaJ
. sl/1hage IS ~ because aU spates can' .
accommodate a oon with a slde·mountedll/l or

- .romp. ALso, there lS'nO canpelUtDn between cars
I",and uans fa<: spacessfni:e aU spaces can accom'
I" riwda.re eIlher. Furtherrilore .. the wlder'space

Permits. vehicles to parle Ut one sf4e or the other
wUltln the 132 In (3350 rrimI space to allow

.,"jlersons to eAU rAnd enter the oof!ltle on .etther
the drtver a<: passenger .sf!1e, alt1)ough. Inscme
OOses. thtswould'Fl'!qUR exUIrvJ orent.ertriQ

.wUhout a marked.ac:a!'~ <US1e.

An essenual conslderatlonfor any design IS
.fvw(ng ihe iu:ceSs atsIe IIiueI with the parktno
space. SIno! a ~ U!ltha dlsaba/4l, uslnQ
a II/l or rump. muSt maneuver wUltln the access
aisle. the atsIe cannot Include a rump or sloped
area. 'The access alsle must be connected to an
accessible 'route to the approprtati accessible
entrance of a buf1dInQ Of'fcu:lUty, The parking
access cilSle must etther blend with the eeces-
sible roUte or have a curb ramp cOmplying wUh
4.7. Such a curb ramp openUW must be located
wUltln the access atsIe bow1dartes. not wUhin
the parktng space boundaries. Ur!fortunately.
many facllUtes are designed with a ramp that
Is blocked when any uehlcle parks In the acces-
sible space. Also. the requtred dimensions of the
access aisle cannot be restJicted by planters,
curbs or wheel stops.

A4.6.48Ipa1e. Signs designating parking
places for disabled people can be seen from a
drtver's seat If the slgns are mounted high
enough above the ground and located at the
front of a parking space.

"'4.6.5 vertfc:aI Clearance. High·top vans.
wh1ch disabled people or transportaUon ser-
vices often use. require higher clearances In
parking garages than automobiles.

A4.8 Ramp ••

A4.S.1 General. Ramps are essential for
wheelchair users If elevators or lilts are not
available to connect dlJl"erent livels. However,
some people who use walking aids have dUn·
culty with ramps and prefer stairs.

A4.B.2 Slope 1ID4 RIle. Ramp slopes be·
tween 1:16 and 1:20 are preferred.. The abtllty
to manage an IncUne IS related to both Its
slope and Its length. Wheelchair users with

dlSabiliUes afl'ecUng Ihejr.anns or with low
st.amlrui- have Serious difficulty ustn.c! IncUnes.
Most ambulatOlY people and most people who
usewheelchajra can manage a slope of 1:16.
Many people cannot manage a slope of I: 12 for
3O.ft (9 ml. "; ."., .

"'4.8.4 l..cmdinp. Level IIDuungs are essen:
ttol toward matntalnfrlg <!11 aggregate slope that
coinplles with these ~ldeUnes. A rtJ1!IP /andIng
that Is not level causes fndtvtduals using wheel·
chairs to tip backward or'bottom out when the
rump Is approached..

A4.8.11 IlaDdrallI.The requirements for
stair and .ramp handraUs In this gUideline are
for adults. When children are pr1nclpal users
In a buUdlng or facUlty. a second set of hand-
ralls at an appropriate height can assist them
and aid In preventing accidents.

A4.9 Stairs.

"'4.9.1 Minimum Number. Only fntertor
and exter1o" staIrS connecting (evels that are
riot connected by an eleootor. ramp: or other
aa:esslble means Q( vertical access have to
comply wUh 4.9.

A4.10 Elevaton.

A4.10.6 Door ProtecUve IIDd Reopening
Device. The required door reopening device
would hold the door open for 20 seconds If the
doorway remains obstructed. After 20 seconds.
the door may begin to close. However. If de-
signed In accordance with ASMEA17. 1'1990,
the door closing movement could sUIJbe
stopped If a person or object exerts sufficient
force at any point on the door edge.

A4.10.7 Door IIDd Siena! TlIaJDC for Hall
.can.. This paragraph allows vartation In the
location of call buttons. advance time for warn-
Ing Signals, and the door-holding period used
to meet the time requirement.

A4.10.12 Car eoiltrot.. Industry-wide
standardization of elevator control panel design
would make all elevators stgnIflcantly more
convenient for use by people with severe visual
impairments. In many cases, It will be possible
to locate the highest control on elevator panels
within 48 In (1220 mml from the floor.
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A4.10.13 Car Po.IUon lnelleaton. A spe-
eta! button may be provided that would acuvate
Ihe audible signal wtthtn the given elevator only
for the desired trip. rather than malntalnJng

the audible ~tgnal In constant operation.

I
; A4.io:14 Emer,ency CommunicaUons.

A device that requires no handset Is easier to
use by people who have difficulty reaching.
Also. small hnriiiJes on handset comportment
doors are not usable by people who have
dlfJlculty grasping.

Ideally. emergency tuio-uxuj communicat!on
systems should provide boll) uol£e and·vlsual
display intercommUlliCat!on so !hat persons
wiLh hearing tmpatrmenis and persons wllh
vision tmpatrmenis can receive /rlfonnatlon
regarding U1£ storus oj a rescue. A voice inter'
commUniCat!on system cannot be (he only
means of communlca I!on because II Is not
ru:cesslble to people wUh speech and /teartng
cmpalrmenis. WhUe a ool£e fnlercommUlltcallon
system Is rwt required. at a mlnlmum the
sustern should provide boUt an audio and
visual Indication ll111t a rescue is on the way.

A4.11 Platform Llfts (Wheelchair
Lifts).

A4.11.2 Other Requfrementa, Inclined
stolrway chatrl!fls, and inclined and vertiCal
platJorm lifts (wheelchair lifts) are auaUable
for short- distance, vertical transportation of
people with disabtltttes, Care should be taken
In selecting lilts as some l!fls are not EQually
suitable Jor use by both wheelchair users and
semt·ambulatory tndtuiduals.

A4.12 Windows.

"'4.12.1 ~neral. Windows Intended to be
operated by occupants In accessible spaces
should comply wUh 4.12.

A4.12.2 Window Hardware. Windows
requiring push1ng. pulling, or Iljltng to open (for
exnmple. double·hung, sliding. or casement and
aumtnq unus wU/wut cranks) should require no
more than 5 IbJ (22.2 NJ to open or close. Locks.
cranks. and other window hardware should
comply wUh 4.27.

pt, 36, App. A

A4.i3 Doors.

A4.13.S Thresholw. at DoorwaY'.11!.r~sh.
olds and surface height changes In doorways
are particularly inconvenient for wheelchair.
users who.also have low stamina or restric-
tions In arm movement because complex
maneuvertng Is required to get over the level
change while operating the door.

A4.13.9 Door Hardware. Some disabled
persons must push against a door with their
chair or walker to open ILApplled k!ckplates
on doors with closers can reduce required .
maintenance by withstanding abuse from
wheelchairs and canes. To be effective. they
should cover the door width, less approxt-

. mately 2 In lSI mml, up to a height of 16 In
(405 rnrn) from Its bottom edge and be cen-
tered across the width of the door.

A4,13.10 Door Closers. Closers with de-
layed action features grve a person more ttrne
to maneuver through doorways. They are par-
ticularly useful on frequently used Intertor
doors such as entrances to toilet rooms.

A4.13.11 Door OpeoJng Force. Although
most people wtth disabilities can exert at least
5 lbf (22.2NJ. both pushtng and pulling from a
stationary position. a few people with severe
disabilities cannot exert 3 Ibf (l3.13NI. Al·
though some people cannot manage the allow-
able forces In this guideune and many others
have dtfflculty, door closers must have certain
mlntmum closing forces to close doors sattsfac-
tartly. Forces for pushing or pulling doors open
are measured with a push-pull scale under the
following conditions:

(II Hinged doors: Force applled perpen-
dlcular to the door at the door opener or 30 In
(760 mm) from the hinged side, whichever Is·
farther from the hinge.

(21 Sliding or folding doors: Force applied
parallel to the door at the door pull or latch.

(3)Appllcatton of force: Apply force gradually
so that the applied force does not exceed the
resistance of the door. In high-rise butldtngs,
air-pressure dlfferenttals may require a modlft-
cation of this specification In order to meet the
functional Intent.
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A4.11l DrillldDI Fouotaizw aDd Water Coolers

A4.1S.12 AlItomatie Doors aDd Power·
A.aabte4 Doon. SUdlng automatic doors do
not need guard ralls and are more convenient
for wheelchair users and visually impaired
people to use. If slowly opening automatic
doors can be reactJvaled before their clostng
cycle Is completed. they wl1l be more conve-
nient In busy doorways.

A4.1lS Drinking Fountains and
Water Coolers.

A4.U.2 Spout Height. 'fuJo drinkingJoun·
ta!ns. mounted side by side or on a single post;
are usable by people wUh dtsabUltles and

.people wlw jlnd U d!fllculL to bend over.

Takes tr!Insrer posjuon. swings
footreS1 out of !he way •• .u
brakes.

Removes armrest. transfers.

Takes tnlnsfer position, removes
armrest, sets brakes.

Move! wheelchair out of the
wlI'J, changes position (some
people fold chair or pivct it
9(t to the toilet).

(a)
Diagonal Approach

Positions on tOilet, releases
brake.

Transfers.

2 3

Positions on toilet.

(b)
Side Approach

Fig. A6
Wheelchair Transfers
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A4.1S Water Closets.

A4.16.S HeICht. Height preferences for
toUet seats vary conSIderably among dlsabled
people. Higher seat heights may be an advan-
tage to some ambulatory disabled people. but
are often a disadvantage for wheelchair users
and others. ToUet seats 18 In (455 rnrn) high
seem to be a reasonable compromise. Thick
seats and flller rings are available to adapt
standard fixtures to these requirements.

A4.16.4 Grab Ban. Fig. A6(a) and (b) show
the diagonal and side approaches most com-
monly used to transfer from a wheelchair 10 a
water closet. Some wheelchair users can trans-
fer from the front of the toUet w ~,Ueothers use
a so-degree approach. Most people who use the
two additional approaches- can also use either
the diagonal approach or the side approach.

A4.16.5 FIU8h CODtr018. Flush valves and
related plumbtng can be located behind walls
or to the side of the toUet. or a toilet seat lid
can be provided If plumbing fittings are directly
behind the toUet seat. Such designs reduce the
chance of Injury and Imbalance caused by
leaning back against the fltttngs. flush controls
for tank-type toUets have a standardized
mounttng location on the left side of the tank
(factng the tankl, Tanks can be obtained by
special order with controls mounted on the
right Side. If administrative authorities require
flush controls for flush valves to be located In a
posltton that conflicts with the location of the
rear grab bar. then that bar may be split or
shilled toward the wide side of the totlet area.

A4.17 ToUet Stalls.

A4.J 7.3 Size and Arrangement. ThLs
sectfDn requires use oJlhe 60 in (1525 mm)
slandard stall (FIgure 30(0)1 and permUs the
36 In 1915 mmJ or 48 In (1220 mm) wide alter-
nate stall (FIgure 30(bJ) only in alterations where
provision oj the standard stall Is techr!lcally
trifea.stble or where local plumbing codes prohibit
reduction In the number oj jlxtures. A standard
stall provides a dear space on OM side oj the
water closet In enable persons who use wheel·
chairs to perform a side or dtogonal transfer
from the wheelchair In the water closet How-
ever. some persons wah dlsabtlU/es who use
mobility aids such as walkers. canes or crutches

are better able to use the two parallel grab bars
In the 36 In (915 mmJ wide alternate stall In
achieve a standJng posU1DTL

In large toUet rooms. where six or more toUet
stalls are provided. U Is thereJore required that
a 36 in (915 mm) wide stall wah parallel grab
bars be provfded In Urlrl'Hon In the standard .
stall required In new constructlDn. TIle 36 In
(915 mmJ wtdth Is necessaru to achteve proper
use oj the grab bars; wtder stalls would posUiDn
the grab bars too Jar apart to be easUII used
and narrower stalls would posuton the grab
bars too close to the water closet. Since the stall
Is prtrnarlly interu:!edJor use by persons using
canes. crutches and walkers. rather !han wheel·
chairs. the length oj the stall could be corwen·
tlDnaL TIle dDor. however. must swing outward
In ensure a usabte space fo: peopte who use
crutches or walkers.

A4.17.11Doors. To make It easier for wheel-
chair users to close toilet stall doom. doors can
be provided with closers, spring htnges. or a
pull bar n:ounted on the inside surface of the
door near the hinge side.

A4.19 Lavatories and Mirrors.

A4.19.6 MirrOrIJ. If rrurrors are to be used by
both ambulatory people and wheelchair users.
then they must be at least 74 In (lS80 mm)
high at their topmost edge. A single full length
mirror can accommodate all people. including
children.

A4.21 Shower Stalls.

A4.21.1 General. Shower stalls that are
36 In by 36 In (915 mm by 915 mm) wide
provide additional safety to people who have
dlfllculty maintaining balance because all grab
bars and walls are wllhln easy reach. Seated
people use the walls of 36 In by 36 In (915 nun
by 915 rnm) showers for back support. Shower
staUs that are 60 In (1525 mm) wide and have
no curb may -lncrease usability of a bathroom
by wheelchair users because the shower area
provides additional maneuvering space.

A4.22 Toilet Rooms.

A4.22.3 Clear Floor Space. In many small
J=tlttles. single· user restrooms may be the onl!!

AIO
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A4.22 ToUet Rooms

Jac1lJttes provldedJor aU buUdlng users. In
addJtIDn. the guidelines allow the use oj
:un!seX- or :ramllY" accessible toUet rooms In
alterations when IechnJcal /rlfeas IbUUYcan be
demonstrated. Expertence has shown thai the
provision oj aCcessible "W1isex" or stng!e'uSer
nis~ Is a reasonable way to provfJ:Je access
jor wheelchair users-and any attendants,
espec!ally when attendants are oj the opposite
sex. Since these Jaciltttes haoe proven so useJul.
a ts often considered advantageous to tnstall a
"wtLsex" toltet room In neinJocUures In addallin
to ITIl1ktng !he mult1·stall restroow.s aCcessible,
especially In slwpptng maUs, large audtlorfums.
and cvnventiDn centers.

FIgure 28 (sectiDn 4.16) prouldes minimum clear
floor space d/mensfDnS Jor toilets In accessib!e ".
"unisex" toilet rooms. Thedott£d .lines destgnilte
the minimum clecir floor space, depending on
the directiOn oj approach. requJredJor wheel·
chair users to transfer onto the water clDset
The dimensions oj 48 In (1220 mmI and 60 In
(1525 mmI. respecttvely, correspond to the
space requlredJor the two common transfer
approaches utUtzed by wheelchair users .
(see FTg. A6). 11 Is Important to keep In mind that
the placement oj the lauatory to the. immediate
side oj the water closet will preclude the side
approach transfer illustrated In FIgure A6(b).

Toqccommodale the side transjer,·the space
acjJacent to !he water closet must remain clear
oj obstructiDnJor 42 In~(l065 min! from.the
ceriJerl1ne oj the toilet (FlgW'e 28) and the laua·
tory rnu.S't not be located wlthin.thls clear space.

.A turnJng circle or T·twn. the clear jlDor space
at the 1a0at0ry. Cutd. rnnrterluerjrlg space at the .
door must be carislderro when'deiennlning the .
Possible waU IocatfDnS. A prtuacy latch or other
accessible means oj ensuring prioocy durtng use
slwuld be proulded at the door.

RECOMMENDATIONS:

1. In new constructiOn. accessible slngle·user
restrooms may be desirable In some suuaiums
because~ they can accommodate a wide uartety
oJbuUdlngusers. However, they caruwt be used
In lieu oj ITIl1ktng !he mullt·stalltoUet rooms
accessible as required.

2. Where s/T1ctcompliance to the guidelines Jor
accessible toUetjocUlties Is techn/caUy InJeasible
In the alleraliOn oj extsttngJocUUtes. accessible
"W1~" toUels are a reasonable alternative.

3. In designing accessible single-user restrooms.
the provisions oj adequate space to allow a side
transfer will provide accommodatfon to the
largest number ajwheelchalr users.

....
~"-I 30' I ~~.,c'" .~ i •... ~~

-----,;;,[1 lr .----.;)- ~~~.f--
~ I la ..
- 11:1 I • I

'-----1 L -: r=
I ". I (b) ~~(»

9)"

I

Fig, A7

I

574

All

Departmental' Justice
, I"

A4.23 Bathrooms, BaWn, FaclUtles, and Shower Rooms
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A4.23 Bathrooml, Bathing Facllltlel,
and Shower Rooms.

A4.,23.3 Clear Flo.or Space. FIgure A7
shows two 'posslble co'lflgW'aIIDns of a £oUet

- '.room wtiha roll· In slwwer. 71ie specifu: slwwer
'slwwnis de!ilgned tpflt exnclly within the

dimensIOns oJ.a standard bathtub. Since the
shower does not have a Up, lh£jloor space can'
be useti for required maneuoertng space. This
would penna a toUet room to be smaller thnn
would be pennated with a batluub and still
provide enoughjlDor space to be considered
accessible. Thts design can provide accesstbttuii
InJocUlties where space is at a premium (te ..
Iwtels and medlcal careJacilUfes). The alternate
raU·1n slwwer (FTg. 57b) also provides s41Jlt:tent
room foe the 'T·turn" and does not require
plumbing to be on rrwre thnn one wall.

A4.2S.9 Medicine Cabinet.. Other alter-
natives for storing medical and personal care
Items are very useful to disabled people.
Shelves, drawers, and floor-rnounted cabinets
can be provided wtthln the reach ranges of
disabled people.

A4.26 Handralls, Grab Baril, and Tub
and Shower Seats.

A4.26.1 General. Many disabled people rely
heavUy upon grab bars and handrails to rnain-
tain balance and prevent serious falls. Many
people brace their forearms between supports
and walls to give them more leverage and
stablllty in maintaining balance or for Ilfung
The grab bar clearance of 1· 1/2 In 138 mm)
required In.t hts gutdeline Is a safety clearance
to prevent lllJurks n:sultJng from anns sUpping
through the openings. It also provides adequate
gripping room.

A4.26.2 Size and Spacing of Grab Bars
and· HandrailS. This spectftcauon allows for .
alternate shapesof handrails as long as they
allow an opposing grip Similar to that provided
by a circular section of 1·1/4 tn to 1-1/2 In
132 mm to 38 rnml.

A4.27 Controls and Operating
Mechanisms.

A4.27.3 Height. FIg. ABJurther Ulustmtes

!, i
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Fig.A8
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A4.28 Alanna

mandatory and advisory control mOWlting
height provlslonsJor b)ptml equipment:

Electrtcal receptacles Installed to serve (nd/.
vidual appUaru:es and not tntendedJor regular
or .frequent use b!J buUd(ng occupants a<", not
required to be mounted within the spec!flEd
reach ranges. Examples would be receptacles
Installed spedflcally for wall'moUnted clocks.
refrtgerators., and microwave ovens.

A4.28 Alarm ••

A4.2S.2 Audible A1anns. AudIble emergency
signals must have an Inlenslty and frequency
that can attract the attention of individuals
who have partIal nearing loss. People over 60
years of age generally have difficulty perceiving
frequencies htgher than 10.000 Hz. An alarm
signal which has a periodtc element to Us signal.
such as s(ngle stroke beUs (clang·pause·c!ang·
pause). 1ll·low (up-aoum-updouml andJast
whoop ((J(1·ojJon·ojJ)are best Avoid conttnuous
or reverberat(ng tones. Select a signal which has
a sound characterized by three or four clear
tones without a greal deal of 'notse" tn between.

A4.2S.S Visual A1anns. The specUlcallons In
Ihls section do not preclude the use of zoned or
coded alarm systems.

A4.28.4 AuxIliary A1a.ima. locating visual
emergency alarms In rooms where persons who
are deaf may work or reside alone can ensure
that they wUI always be warned when an
emergency alarm Is activated. To be effective.
such devices must be located and oriented so
that they wtlI spread Signals and reflections
throughout a space or raise the .overan I.tght
level sharply. However. l1i.sualalarms alone are
not necessarily the best means to alert sleepers.
A study conducted by Underwrllers I.nboratDry
(Ul.) concluded that aflash!ng llghl more lhan
seven times brtghter was reqUired (J 10 candela
v. 15 candela, at the same dtstance) 10 awaken
sleepers as was needed to alert awake subjects
In a normal daytime illuminated room.

Far hotel and other rooms where people are
likely to be asleep. a signal· activated vibrator
placed between mnltress and box sprtng or
under a pUlow was Jound by UL to be much
more elJectlJJe(n alerting sleepers. Many readily
avaUable devices are sound·acllvated so that
they could respond to an alarm clock. clock

radio. wake·up telephone call or room smoke
detector. Activation' by a butld(ng alarm system
can eUher be accomplished by'a separate drcui(
acllual(ng an audttory alarm whleh WOUld.In
turn, lrtgger the vibrator or by a signal transmit·
ted through the ordirlan) I 10· volt outlet. Trans
mlss!on <if signals through the power line is
relaltvely simple and Is the basis of common.
Inexpenstve remote Ilghl control sustems sold In
many department and electronic stores for fwme
use. So-c~led ·wlreless· ,Intercoms operate on
the same plincfpal. .

A4.29 Detectable Warnings.

A4.29.2 Detectable Wamlngll on Walklng
Surfaces. 1lJ.e ma1ertal used to provide con'
trasl should contrast,by at least 7Ui1J.Contrast
IIIpercent is determirJedby:

Contrast = ((B, . B,J/B,) x 100

where B, = light reflectance value (LRV) of the
lighter area
and B, = Itghl reflectance value (LRV) of the
darker nren,

Note that In any application both whUe and
black are never absolute: thus. B, never equals
100 and B, Is always greater lhan O.

A4.30 Slgnage.

A4.30.1 General. In building complexes
where finding locations Independently on a
routine basts may be a necessity (for example.
college campuses). tactile maps or prerecorded
InStructIons can be very helpful to vtsually
impaired people. Several maps and auditory
InStructions have been developed and tested
for specuic applications. The type of map or
tnstructtons used must be based on the infor-
mation to be communicated. which depends
highly on the type of butldtngs or users,

Landmarks that can easily be disUngulshed
by vlsually Impaired individuals are useful as
ortentatton cues. Such cues Include changes
In tllurrunatlcn level. bright colors. unique
patterns. wall murals. location of special
equipment or other architectural features.

Many people with disabilities have limitations
In movement of their heads and reduced
peripheral vision. Thus. signage positioned

!
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perpendicular to the path of lravells easiest for
them to notIce. People can generally dlsUngutsh
slgnage within an angle of 30 degrees to e!lher
side of the centerUnes of their faces without
moving their heads.

A4.30.2 Character Proportion. The legibil-
Ity of printed characters Is a funcllon of the
viewing dlstance. character heighl. the rallo of
the stroke width to the height of the character.
the contrast of color between character and
background. and print font. The size of charac-
ters must be based upon the Intended vlewtng
distance. A severely nearsighted person may
have to be much closer to recognize a character
of a given size than a person with normal visual
acuity.

A4.30.4 Ra1.ed and Brailled Characters
and Pictorial Symbol Signs
(Pictograms). 1lJ.e standard dlmensionsfor
IUcrary Braille are asJoilows:

Dol diameter .059 In.

where B, = llghl reflectance value (LRV) of the
Ilghler area
and B, = llghl reflectance value (LRV) oj the
darker aren,

Note that (n any appltcatlort bolh whUe and
black are never absolute: thus. B, never equals
100 and Bi Is always greater than O.

The greatest readability Is usually achieved
through the use of light-colored characters or
symbols on a dark background.

A4.30.7 Symbols of Accessibilityfor
Different Types of Listening Systems.
Paragraph 4 of Ih!s section requires slgnage
'!ndtcal(ng the avallabUlty oj an asetstuse I!slen·
(ng system. An approprta1.emessage slwuld be
displayed wUh the tntema1lonal s!JmboI of
access for hearing loss since this symbol con-
veys general accesslbWty Jor people with hear'
(ng loss. Some suggestions are:

INFRARED
ASSISTTVE USiENlNG SYSTEM

AVAIIABLE
-PLEASE ASK-

AUDIO LOOP IN USE
TURN TSWITCH FOR

BITlER HEARING
--{)R ASK FOR HEU'-

FM
ASSISTTVE USTENlNG
SYSTEM AVAIIABLE
-PLEASE ASK-

1lJ.e symbol. may be used to notljj; persons of the
auaUabatl:y oj other auxUlary aids and serinces
such as: real time captlon(ng. caplloned note
tak!ng. sign language Interpreters. and oral
tnierpreter».

A4.30.B n1umination Levels. nIumination
levels on the sign surface shall be tn the 100 to
300 lux range (10 to 30 footcand!es) and shall
be uniform over the sign surface. Signs shall be
located such lhal the illuminatIOn level on the
surface of the sign is not slgn[{lcantly exceeded
by the amblertt light or vtsible brtght Ilght(ng
source beh!nd or tn jront oJ the sign.

Inter·dot spoctng .090 In.

Horizontal separation
between cells .241 In.

Vertical separatlon
between cells .395 In.

RaIsed borders around signs conta(nlng raIsed
characters may make them confusing to read
unless the border Is set far away from the
characters. Accessible slgnage wUh desctiptioe
materials about pubUc buUd(ngs. monuments.
and objects oj cultural tnietest: may not proutde
s4fl1ctently detaUed and meantngful Information.
Interprellve guides. audio tape devices. or other
melhDds may be more effecnie (n presenunq
such infonnatton.

A4.30.5 Finish and COntrast. An eggshell
jlnlsh 11I to 19 degree gtoss on 60 degree
g!osslmeter) Is recommended. Research Indl'
cates thai signs are more legibleJor persons
wUh low vtslDn when characters contrast with
their background by at least 70 percent.
Contrast tn percent shall be determined by:

Contrast = I(B, . B,}/B,I x 100

A14
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A4.S1 Telepbone.

A4.31 Telephone •• Table Al shows convenient counter helghts for
seated persons. The great variety of heights for

A4.S1.3 lIountlDl Bellbt. In localities comfort and optimal perfonnance indicates a
need for alternaUves or a compromise In heightwhere the dtal-tone first system Is In operaUon.
If people who stand and people who sit will becalls can be placed at a coin telephone through

the operator Without inserting coins. The using the same counter area,

operator button Is located at a height of 46 In
Table At{l170 mml If the coin slot of the telephone Is

at 54 In (1370 rnrn]. A generally available Convenient BelCbta of Table.
pubUc telephone wtth a coin slot mounted and Counten for Seated People'
lower on the equipment would allow universal

Sbort TallInstaUatlon of telephones at a height of 48 In
Women Mea{!220 mm} or less to all operable parts.

COlldlUOIIa of Uoe In mm Inmm

A4.S1.9 Text Telephones. A public text Seated In a wheelchajr:
telephone may be an Integrated text telephone Manual work-
pay phone unU or a conventional portable text Desk or remcveeble Itelephone that ts permanenUy alJlxed wl/hJn. or armrests 26 660 30 760
acjJacent to. the telephone enclosure. In order 10 Ftxed. ruU-size ann~sb2 32' 815 32' 815

I
be usable wUh a pay phone. a text telephone Light detailed work:
which is not a stngle Integraled text telephone Desk or remcvabie
pay phone unU wW requtre a shelf large erwugh armrests 29 735 34 865
flO in (255mm1 wide by 10 in {255 mml deep FIxed. full-stze armrests" 32' 815 34 865
wUh a 6 In (J 50 mmI vertical clearance meu- Seated In a 16-1n.(405-nun)
mum) 10 accOfTl1l1Ddatethe device. an electrtcal High chair-

660 27 685Manual work 26
outlet and a power cord. Moooble or portable light detatled work 28 710 31 i85
text lelephones may be used 10 provldeequlOO' -IentjadWation. A text telephone should be

I All dimensions are based on a work-surface
readily at>aUableso that a person uslIlg U rna!J thtckness of I 1/2 In (38 mm) and a clearance
access the text telephone eastly and coruen- of I 1/2 In (38 mm) between legs and the
IenUy. As cur.renUy designed pockeHype /ext underside of a work surface,
telephones Jor personal use do rwl accorrunodate

Ia wide range ojusers. Such devices would nol 'This type of wheelchair ann does not Interfere
be c:on.sidered substanlially equ(v(llenllo coo- with the posmonmg of a wheelchair under a
uenllc.rull text telephones. However. In lhe JUI UTe work surface.
as technology develops IhLs could change_

A4.32 Fixed or Built-in Seating
'ThIs dimension Is limited by the height of the
armrests: a lower height would be preferable.

and Table •• Some people In this group prefer lower work
surfaces. which require posmorung the wheel-

A4.S2.4 Bellbt of Tables or Counters. chair back from the edge of the counter.
Different types of work require different lable
or counter heights for comfort and optimal
performance. LIght detailed work such as A4.33 Aasembly Areas.wnttng requires a /able or counJer close to
elbow height for a standing person. Heavy A4.33.2 Size of Wheelcbair LocaUons.manual work such as roiling dough requires a Spaces large enough for two wheelchairs aUow I
counter or lable height about 10 In (255 mm) people who are coming to a performance

Ibelow elbow he4lhl for a standing person. ThIs together to sll together.prtnclple of high/low /able Of counter heights
also applies for seated persons: however. the

A4.S3.3 Placement of WheelcbairIIn1JUngcondition for seated manual work Is
LocaUon •. The locallon of wheelchair areasclearance under the lable Of counJer.
can be planned so that a variety of positions

AI5
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commensurate increase in row spactng and extt
doors. jact1UC1tesemergency egress jor aU people
and increases ease oj access In mill-row seats
especially Jor people wlw walk wUh dUJl.cully.
Consideration oj thiS posl/.Ive atlTlbute oj
·continental· seating slwuld be tncluded along
wUh aU other jactnrs In the design oJ.flxed
seating areas.

wtthln the seating area 'are provided. ThIs wtll
allow choice In Viewing and price categortes.

ButldlIlgll/fe sq{ely codes set minimum
diSlances between rows oj.flxed seats wUh
consideration oj the number of seats in a row.
the, ext1 atsle wldlh and arrangement. and the
location oj exit doors. ·Contlnental· seating.
wUh a greaJer number oj seals per row and a

Table A2. Summary qf Assistive Ustening Devices

Typical
AppUcatlons

Sy.tem Advantage. Disadvantage.

Induction Loop Coot-Effective Signal spill. over to Meeting areae
Transmltter: Transducer Low Maintenance adjacent rooms. Theaters
WIred to induction loop Easy to use Susceptible to electrical Churches and Temples
around ltsterung area. Unobtrusive Interference, Conference- moms

Receiver. Self-contained May be possible to Llmlted portabtltty Classrooms
induction receiver or Integrate Into exreung Inconststent signal 1V v1ewlng
personal heartng aid publlc addre ••• ystern. strength.
with telecotl. Some hearing ald. can Head position affects

runcUon as receivers. signal strength,
Lack of standards for
Inducllon coil
performance.

I'M Highly portable High cost of receivers Classrooms
Transrrutter: Flashlight- Dllferent channels aUow Equipment fragtle Tour group.
sized worn by speaker, use by different group. EquIpment obtrusive Meeting area.

Receiver: With personal within the same room. Hlgh maintenance Outdoor events
heartng ard vta DAl or High user mobUity Expensive to rnatntam One-an-one
induction neck-loop and Vartable for large range Custom fitting to
telecotl: or self-contained of hearing losse s, Indlvtdual user may be
WIth earphonelsl. required.

Infrared Easy to use Line-of-sight required Theaters
Transrnltter: Emlller In In9u~9 privacy or between emitter and Churches and Temples
line-of-elght WIth confidenUaltty receiver. Audllor1ums

Ineffective outdoors Meetings requiringreceiver. Moderate cost
Llmlted portabUlty confidentialityReceiver: Self-contained. Can often be Integrated Requtres InstallaUon 1VvteWing

Or WIth personal hearing Into existing public
ald v1a DAl or induction address system.
neckloop and teleeoll.

Source: ~. National lnstttute on Dtsebtltty and Rcbabtlnatton Research, Washington, DC, Vol. Xli. No. 10, (19901.
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AS.O Restaurants and Cafeterias

A4.33.6 t-tacement of Listening
System!!. A distance of 50 n (15 m) allows
a person to distinguish performers' facial
expressions.

A4.33.i Types of Listening Systems. An
asslstfve Ilsten!ngsyslem approprtalejor an
assembly areajor a group oj persons or where
the spec[/lc individuals are not known Inad·
vance. such as a playhouse. lecture haU or
moule theater. may be di[[erenljrom the system
approprtate for a particular individual provided
as un ami/iary atd or as part oj a reasonable
accommodatillrL The appropriate devfI:ejor an
indiVidualIs lhe Iype thai individual can use.
whereas the appropriate systemjor an assem·
bly area will necessarily be geared loward the
'average' or aggregale needs of variDus Indl·
vlduals. A listening system that can be used
from any seat In a seating area 19 the most
flexibleway to meet thIS speclfleaUon. Ear·
phone Jacks with variable volume controls can
benefit only people who have slight hearing loss
and do not help people who use hearlng aids.
At the present Ume. magnetic Induetilln loops
are the most feasible type of listening system
for people who use hearing aids equipped with
·Tcoils ." bu t people \VJ\ hout hearing aids or
those with hearing aids riot equipped with
inductive pick-ups cannot use them wf1hout
special receivers. Radio frequency systems can
be extremely effective and Inexpensive. People
without hearing aids can lise them. but people
with heartng aids need a special receiver to
use them as they are presently designed. If
hearing aids ha"':a j&cktil ~:Iowa by-pass of
microphones. then radio frequency systems
would be suitable for people with and without
hearing aids. Some listening systems may be
subject 10 Interference from other equipment
and feedback from hearing aids of people who
are using the systems. Such Interference can
be controUedby careful engmeering destgn
that anticipates feedback sources In the
surrou ndtng area.

Table A2. reptintcd frotn a NaHonal Inslitute oj
Disability and Reltabilitalion Research "Rehab
Brief' shows some oj Ihe advanlages and
disadvantages oj differen! l!lpl's oj asslsfil'"
Iislening systems. In addition. the ArchUectural
and Jransporlation Barriers ComplianceBoard
(Access Board! has published a pamphlel on
Asststu.e Lislening Systems whirh 1i.<lsdemon·
stratton centers across the country where
lechnical us stsznnce can be obla;ned in sdcciing
und inslalling cppropriate syslems. The slale oj

New York has also adopted a detailed leelUllcal
specr/lcallon whfI:h may be useful.

AB.O Restaurants and Cqfeterias.

AlI.l General.D!nlngcounlers (where Ihere
ISno serufI:e) are lypfI:allyfound In smaU
carry·ou! restaurants. bakenes. or coffee shops
and may only be a narrow eallng surface
attached to a waU.This secnon requires
that where such a dining counter is proutded,
a par1illnof the counter shall be at the required
accessible heigh/,

A7.0 Business and Mercantile.

A7.2(3} Assistille Listening Dei/Ices. At all
sales and servtce counters. teller windows. box
oJJlces. and Injormatillnkiosks where a physical
barrier separates serulce personnel and custom-
ers. U Is recommended that alleast one perma·
nenflylnslalled asststtue Iislenlng device corn-
plying wf1h 4.33 be proutded at each locatfonor
sertes, Whereasslslive listening devices are
Installed. slgnage should be prOVided Iden·
tifylng those slal/ons which are so equipped.

A7.3 Check-out Aisles. Sectilln 7.2 refers 10
counters without aisles: secHon7.3 concerns
s;heck·out aisles. A counter without an aisle (7.2)
can be approachedjrom more than one direclion
sueh as Ina convenience store. In order 10 use
a check· out aisle /7.31. customers must enter a
dejlned area (an alslel at a par1icularpoint. pay

jor goods. and exit at a parlicular point.

Al0.3 Fixed FaciUties and Stations.

AlO.3.1(7/ Route Signs. One means oj
making controlbuttons onjare l-endingrna·
ch~les usable by persons willll'lsiun impuir·
ments Is to raise them above the sunounding
surjace. Those acltlXlled by a mecllanlcal
molton are likely to be more detecrn ble. If
jarecard vending. colleclilln. and adjustment
deufI:es are designed to accommodate jarecards
having one lactually distinclil'e coma. thcn a
person who has a l!isiDn impainncnl u'i11uiscrt
Ihe card with greater ease. Tokencollection
devfI:es that are des/gnecllo accommodale
tokens which are perjoraled can alloll' a person
to dls(lngulslt more readily betu-cen loken .s
and common coins. TIlOughtfulplaccment oj
accessible gales andJare L'cndingmac/lines
in relatiDn10 !naccessible dCl'ices u'ill malec
therr use and dcircHon easier [or aU persons
wllh dlsnbllffles.

Al7

[56 FR 35592, July 26, 1991. as amended by Order No. 167~93. 58 FR 17522,Apr. 5. 1993: Order
No. 1836-94.59 FR 2675.Jan. 18. 1994J
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APPENDIX B TO PART 36-PREAMBLE TO
REGULATION ON NONDISCRIMINATION
ON THE BASIS OF DISABILITY BY PUB-
LIC ACCOMMODATIONS AND IN COM-
MERCIAL FACILITIES (PUBLISHED
JULY 26, 1991)

NOTE: For the convenience or the reader,
this appendix contains the text of the pre-
amble to the final regulation on non-
discrimination on the basis of disability by
public accommodations and in commercial
facilities beginning at the heading "Section-
by-Section Analysis and Response to Oorn-
ments" and ending before "List of Subjects
In 28 CFR part 36" (56 FR 35546.July 26.1991).

SECTION·BY,SECTION ANALYSIS AND RESPONSE
TO COMMENTS

Subpart A-General

Section 36.101 Purpose

Section 36.101 states the purpose of the
rule. which is to effectuate title ill of the
Americans with Disabilities Act of 1990.This
title prohibits discrimination on the basis of
disablll ty by public accommodations, re-
Quires places of public accommodation and
commercial facilities to be designed, con-
structed. and altered in compliance with the
accesslblllty standards establtshed by this
part. and requires that examinations or
courses related to licensing or certification
for professional or trade purposes be acces-
sible to persons wi th disabilities.

Section 36.102 Application

Section 36.102 speclfles the range of enti-
ties and facili ties that have obligations
under the final rule. The rule applies to any
public accommodation or commercial facil-
ity as those terms are defined in §36.104. It
also applies. in accordance wi th section 309
of the ADA, to private entities that offer ex-
aminations or courses related to applica-
tions, licensing. certification. or
credentialing for secondary or postsecondary
education. professional. or trade purposes.
Except as provided in §36.206."Retaliation or
coercion," this part does not apply to Indi-
viduals other than public accommodations or
to public entitles. Coverage of private indi-
viduals and public entities is discussed In the
preamble to §36.206.

As defined in §36.104, a public accommoda-
tion Is a private entity that owns. leases or
leases to. or operates a place of public ac-
commodation. Section 36.102(b)(2) empha-
sizes that the general and specific public ac-
commodatlons requirements of subparts B
and C obligate a public accommodation only
wi th respect to the operations of a place of
public accommodation. This distinction Is
drawn in recogril tlon of the fact that a prt-
vate entity that meets the regulatory dermt-
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tion of public accommodation could also
own, lease or lease to. or operate facilities
that are not places of public accommodation.
The rule would exceed the reach of the ADA
if It were to apply the public accommoda-
tions requirements of subparts Band C to
the operations of a private entity that do not
involve a place of public accommodation.
Similarly. §36.102(b)(3)provides that the new
construction and alterations requirements of
subpart D obligate a public accommodation
only with respect to facilities used as. or de-
Signed or constructed for usc as. places of
public accommodation or commercial facili-
ties.

On the other hand. as mandated by the
ADA and reflected in §36.102(c), the new con-
struction and alterations requirements of
subpart D apply to a commercial facility
whether or not the facillty is a place of pub-
IIc accommodation. or Is owned. leased.
leased to, or operated by a public accommo-
dation.

Section 36.102(e) states that the rule does
not apply to any private club. religious en-
tity. or public entity. Each of these terms is
defined in §36.I04. The exclusion of private
clubs and religious entities is derived from
section 307 of the ADA: and the exclusion of
public entities is based on the statutory defi-
nition of public accommodation in section
301(7) of the ADA, which excludes entitles
other than private entities from coverage
under title ill of the ADA.

Section 36.]03 Relationship to Ot,!er Laws

Section 36.103 is derived from sections 501
(a) and (b) of the ADA. Paragraph (a) pro-
vides that. except as otherwise specifically
provided by this part. the ADA is not in-
tended to apply lesser standards than are re-
qulred under title V of the Rehabilitation
Act of 1973. as amended (29 U.S.C. 79(}-794).or
the regulations Implementing that title. The
standards of title V of the Rehabilitation
Act apply for purposes of the' ADA to the ex-
tent that the ADA has not explicitly adopted
a different standard from title V. Where the
ADA explicitly provides a different standard
from section 504. the ADA standard applies
to the ADA. but not to section 504. For ex-
ample. section 504 requires that all federally
assisted programs and activities be readily
accessible to and usable by individuals with
handicaps. even if major structural alter-
ations are necessary to make a program ac-
cessible,' Title ill of the ADA. in contrast.
only requires alterations to existing factl i-
ties if the modifications are "readily achlev-
able." that Is. able to be accomplished easily
and without much difficulty or expense. A
public accommodation that is covered under
both section 504 and the ADA is still required
to meet the "program accessibili ty" stand-
ard In order to comply with section 504. but
would· not he In violation of the ADA unless
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It failed to make "readily achievable" modi-
fications. On the other hand. an entity cov-
"red by the ADA is required to make "read-
j'IY achievable" modifications, even if the
program can be made accessible without any
architectural modlflcations. Thus, an entity
covered by both section 504 and title III of
the ADA must meet both ehe "program ac-
cessibility" requlr"lment and the "readily
achievable" requirement ..

Paragraph (b) makes explicit that the rule
does not affect the obligation of recipients of
Federal financial assistance to comply with
the requirements imposed under section 504
of the Rehablli tatlon Act of 1973.

Paragraph (c) makes clear that Congress
did not Intend to displace any of the rights
or remedies provided by other Federal laws
or other State or local laws (Including State
common law) that provide greater or equal
protection to individuals with disabilities. A
plaintiff may choose to pursue claims under
a State law that does not confer greater sub-
stantive rights, or even confers fewer sub-
stantive rights, if the alleged violation is
protected under the alternative law and the
remedies are greater. For example, assume
that a person with a physical disability
seeks damages under a State law that allows
compensatory and punitive damages for dis-
crimination on the basis of physical dlsabll-
it.y, but does not allow them on the basis of
mental disability. In that situation, the
State law would provl.de ~lI;r~ower coverage.
by excluding mental dlsabiltttes, but broader
remedies. and an Individual covered by both
laws could choose to bring an action under
both laws. Moreover. State tort claims con-
fcr greater remedies and are not preempted
by the ADA. A plaintiff may join a State tort
claim to a case brought under the ADA. In
such a case. the pl!'.lnt!ff must, of course.
prove al l the elements of the State tort
claim In order to prevail under that cause of
action. .

A commenter had concerns about privacy
requirements for banking transactions using
telephone relay services. Ti tIe IV of the Act
provides adequate protections. for. ensuring
the confidentiality of .co~mulllcatlOns using
the relay services. This Issue Is more appro-
priately addressed .by the Federal Commu-
nications commiSSIOn III its regulation Im-
plementing title IV of the Act.

Section 36.104 Definitions

"Act" The word "Act" is used in the regu-
lation 'to refer to the Americans with Dis-
abilities Act of 1990,Pub. L. 101-336,which Is
also referred to as the ..A~A."

"commerce." The derinrtton of "com-
merce" is Identical to the statutory defini-
tion provided In section 301(1)of the ADA. It
means travel, trade, traffic, commerce,
transportation, or communication among
the several States, between any foreign
country or any territory or possession and

28 CFR Ch. I (7-1-94 Edition)

any State, or between points In the same
State but through another State or foreign
country. Commerce Is defined in the same
manner as In title II of the Civil Rights Act
of 1964,which prohibits racial discrimination
in public accommodations.

The term "commerce" is used in the defi-
nition of "place of public accommodation."
According to that definition, one of the cri-
teria that an entity must meet before It can
be considered a place of public accommoda-
tion is that its operations affect commerce.
The term "commerce" is Similarly used In
the definition of "commercial facility."

The use of the phrase "operations affect
commerce" applies the full scope of coverage
of the Commerce Clause of the Constitution
in enforcing the ADA. The Constitution
gives Congress broad authority to regulate
interstate commerce, Including the activi-
ties of local business enterprises (e.g., a phy-
sician's office, a neighborhood restaurant, a
laundromat, or a bakery) that affect Inter-
state commerce through the purchase or sale
of products manufactured In other States, or
by providing services to individuals from
other States. Because of the integrated na-
ture of the national economy, the ADA and
this final rule will have extremely broad ap-
plication.

"Commercial facilities" are those facili-
ties that are Intended for nonresidential use
by a private entity and whose operations af-
fect commerce. As explained under § 36.101,
"New construction," the new construction
and alteration requirements of subpart D of
the rule apply to all commercial facilities,
whether or not they are places of public ac-
commodation. Those commercial facilities
that are not places of public accommodation
are not subject to the requirements of sub-
parts Band C (e.g.. those requirements con-
cerning auxlllary aids and general non-
discrimination provisions).

Congress recognized that the employees
within commercial facilities would generally
be protected under title I (employment) of
the Act. However. as the House Committee
on Education and Labor pointed out, "[tlo
the extent that new facilities are built in a
manner that make[sj them accessible to all
individuals, including potential employees,
there will be less of a need for individual em-
ployers to engage In reasonable accommoda-
tions for particular employees." H.R. Rep.
No. 485, JOIst Cong., 2d Sess .• pt. 2, at 117
(1990)[hereinafter "Education and Labor re-
port"]. While employers of fewer than 15em-
ployees are not covered by title I's employ-
ment discrimination provisions. there Is no
such limitation with respect to new con-
struction covered under title III. Congress
chose not to so limit the new construction
provisions because of Its desire for a uniform
requirement of accessibility in new construc-
tion, because accesslbill ty can be accom-
plished easily in the design and construction
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stage, and because future expansion of a
business or sale or lease of the property to a
larger employer or to a business that is a
place oC publlc accommodation is always a
possibility.

The term "commercial facilities" is not in-
tended to be defined by dictionary or com-
mon Industry definitions. Included In this
category are factories, warehouses, office
buildings, and other buildings In Which em-
ployment may occur. The phrase, "whose op-
erations affect commerce," Is to be read
broadly, to Include all types of acttvi ties
reached under the commerce clause of the
Constitution.

Privately operated airports are also in-
cluded in the category of commercial facili-
ties. They are not, however, places of public
accommodation because they are not termi-
nals used for "speclCled public transpor-
tation." (Transportation by aircraft Is spe-
cifically excluded from the statutory defini-
tion of "specified public transportation.")
Thus, privately operated airports are subject
to the new construction and alteration re-
quirements of this rule (subpart D) but not
to subparts Band C. (Airports operated by
public entitles are covered by title II of the
Act.) Places of public accommodation lo-
cated within airports, such as restaurants.
shops, lounges. or conrerenoe centers, how-
ever, are covered by subparts Band C of this
part.

The statute's definition of "commercial fa-
cilities" specifically Includes only facilities
"that are Intended for nonresidential use"
and specifically exempts those facilities that
are covered or expressly exempted from cov-
erage under the Fair Housing Act of 1968,as
amended (42 U.S.C. 3601-3631).The Interplay
between the Fair Housing Act and the ADA
with respect to those facilities that are
"places of public accommodation" was the
subject of many comments and is addressed
In the preamble discussion of the definition
of "place of public accommodation."

"Current illegal use of drugs." The phrase
"current lIIegal use of drugs" is used in
§ 36.209.Its meaning is discussed In the pre-
amble for that section.

"Disability." The definition of the term
"disability" is comparable to the definition
of the term "individual with handicaps" In
section 7(8)(B) of the Rehahllitation Act and
section 802(h) of the Fair Housing Act. The
Education and Labor Committee report
makes clear that the analysis of the term
"Individual with handicaps" by the Depart-
ment of Health, Education. and Welfare in
Its regulations implementing section 504 (42
FR 22685(May 4. 1977)) and the analysis by
the Department of Housing and Urban Devel-
opment in its regulation implementing the
Fair Housing Amendments Act of 1988(54 FR
3232(Jan. 23. 1989»should also apply fully to
the term "disability" (Education and Labor
report at 50).

Pt. 36, App. B

The use of the term "disability" instead of
"handicap" and the term "individual with a
disability" instead of "Individual with
handicaps" represents an effort by the Con-
gress to make use of up-to-date, currently
accepted terminology. The terminology ap-
plied to Individuals with disabilities is a
very signlflcant and sensitive Issue. As with
racial and ethnic terms, the choice of words
to describe a person with a disability is over-
laid with stereotypes, patronizing attitudes,
and other emotional connotations. Many in-
dividuals with disabilities, and organizations
representing such individuals, object to the
UBeof such terms as "handicapped person"
or "the handicapped." In other recent legis-
lation, Congress also recognized this shift In
terminology, e.g., by changing the name of
the National Council on the Handicapped to
the National Council on Disability (Pub. L.
Ioo-saoi.

In enacting the Americans with Disabil-
ities Act, Congress concluded that it was im-
portant for the current legislation to use ter-
minology most In Une with the sensibilities
of most Americans with disabilities. No
change in definition or substance is intended
nor should be attributed to this change in
phraseology.

The term "disability" means, with respect
to an Indlvidual-

(A) A physical or mental Impairment that
substantia.l1y limits one or more of the
major life activities of such Individual;

(B) A record of such an impairment; or
(C) Being regarded as having such an Im-

pairment.
If an individual meets anyone of these

three tests, he or she Is considered to be an
indl vidual with a disability for purposes of
coverage under the Americans with Disabil-
ities Act.

Congress adopted this same basic defini-
tion of "disability." first used in the Reha-
bilitation Act of 1973and in the Fair Housing
Amendments Act of 1988. for a number of
reasons. It has worked well since it was
adopted in 1974.There is a substantial body
of administrative interpretation and judicial
precedent on this definition. Finally. it
would not be possible to guarantee com-
prehensiveness by providing a list of specific
disabilities. especially because new disorders
may be recognized in the fulure. as they
have since the definition was first estab-
lished in 1974.

Test A-A Physical or Mental Impairment
That Substantially Limits One or More of
the Major Life Activities of Such Individ-
ual
Physical or mental impairment. Under the

first test. an Individual must have a physical
or mental Impairment. As explained in para-
graph (I) (I) of Lhe definlt.lon, "impairment"
means any physiological disorder or condi-
tion. cosmetic riisfigurement. or anatomical
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'ioss affeC~;ng' one' or more of the follow,lng
body . systems: Neurological;. musculo-
skeletal; .spectal sense ·organs· "<including
speech organs that..are not respiratory, such
as' vocal cords.' soft palato. and tongue); res-

'piratory'. including speech' organs; cardio-
vascular; . reproductive; dlg'esttve: geni to-
urinary;' hemic and lymphatic;' skin; and en-

'docrinp.. It also means any-mental or psycho-
legleal disorder, such as mental retarda.tlcn.
organic brain 'syndrome, emot.lonal 01' men-
tai illness. and specific learning dtsabtttt.les.
This list, clnsaly Lracka the. one used in' the
regulations for section 504 of the Rehabi l i'ta-
tion Act 0('1973 (see. e.q., 45 CFR 84:3(j)(2)(-i».

Manv commenters asked that "traumatic
brain injury" be added t.o ·the list In -para-
'graph (Ln i'), TraumaUc brain injury is al-
ready included because it is a -phvsiologf cal
condi tion affecting one of the' listed body
systems. i.e., ".neurological:' 'I'herefore.. it
'was unnecessary for the Departmen t to add
the term to the regulation,

It is not possible to include a list of all the
specific conditions, contagious and
noncontagious diseases, or infectIons that
would constitute physical or mental Impair-
ments because .or the difficulty of ensuring
the comprehensiveness of such a 'list. par-
ticularly in light-of the fact that other con-
ditions or disorders JI\a~' be identified in the
future, However. the list of examples in para-
graph (])(iiiJ of the definition includcs: Or-
thopedic. visual. speech and hearing irnpa.lr-
rne nt.s: cerebral palsy; epilepsy. muscular
dyst.rophy, multiple sclerosis, cancer, heart
disf:rlHI.'. d iabet.es. ment.al ret.ardation. emo-
tiunnl illness, specific learning disabilities,
HIV disease (symptomatic or asvrnp-
tomat.ic). tuberculosis. drug' addiction. and
a lcoho! ism.

The examples of "physical or mental im-
pairments" in paragraph (I)<iii) are the same
as those contained in many section 504 regu-
lations, except for the addition of the phrase
"cont.ag ious and noncontag ious" to describe
the types of diseases and conditions in-
cluded. and the -addit.ion of "HIV disease
rsvmptornattc or asyrnptoma t.ict" and "tu·
berculosts" to the list of examples, These ad-
ditions are hased on t.he ADA committee re-
port.s, case law. and official lega l opInions in-
terpreting- section 504. In School Board of Nas-
sau Cou ntu v . Arline, 480 U,S, 273 (987). a case
involving an individual with tuberculosis.
the Supreme Court held that people with
contagious diseases are entitled tu the pro-
tections afforded bv section 504, Foltowtne
the Arline decision. this Depart.men ts Office
of Legal Counsel issued a legal opinion that
concluded that symptomatic HIV disease is
an impairment that substantially limits a
major life acttvitv: therefore it has been in-
cluded in the definition of dlsabillty under
this part, 'I'he opinion aiso concluded that
as.vmptomatic HIV disease Is an impairment
that substantially limits a major life activ-

28 CFR Ch.l(7 --1-94 EditiOn)
. "

Ity, .erther because ..of Its actual effect on the
Indtvtdualwitn mv dtsease or ,because the
reactions of other people to Ind] vlduals wt th
HIV disease cause such individuals to.'be
treated as though they are disabled.' See
Memorandum from Douglas:' W. Kmiec. 'Act-
ing Assistant Attorney General. Office 'Of
Legal Counsel, Department of Justice, to Ar-
thur B. Culvahouse, Jr .. 'Counsel to the'
President (Sept. 27. 1980), rePrinted in Hear-
ings on S. 933, ·theAmericans with Disabil-
ittes Act. Before the Subcornrn. on the
Handicapped of the Senate Comm. on Labor
and Human Resources, 101st Cong.,l~t Ress.
346 (1989), The .phrase "symptomatic, or
asymptomatic" was InsertedIn the final rule
after "HIV disease": in response to com-
rnenters who sugge'sted'that the 'CIarlTication
was necessary to' give full meaning' to the
Department's opinion.' .

Paragraph' (l)(iy) 'of, the. definition,statcs
that the' pnrasc ','physical or mental impair-
ment:' does not include homosexuality or bi-
sexualf tv. These conditions were never con-
sidered impairments under other Federal dis·
ability laws, Sect.ion 511(a) of the statute
makes clear t.hat the.v are likewise not to be
considered impairments Under the Ameri-
cans 'with Disabili tics Act.

Physi'cal or mental impairment does .not
include simple physical characterIstics. such
as blue eyes or black hair. Nor does it in-
clude environmental, cultural. economic, or
other dtsadvantages, such as having a prison
record. or being- poor. Nor is age a disability.
Similarly. the definition does not include
common personality traits .such as poor
judgment 01' a quick temper whcrc these arc
not symptoms of a mental or psychological
disorder. However. a person who has these
characteristics and also has a physical or
mental impairment may be constdered as
having a disability for purposes of the Amer-
icans with Disabilities Act based on the im-
pairment.

SUbstantial limitation of a major life activit)!.
Under Test A. the Impairment. must be one
that "substantially limits a major life act.i v-
itv." Major life activrttes include such
thi ngs as car-ing for one's self. performing
manual tasks, wal king , see ing , hearing,
spcaklng. breuthing. learning. and working,
For example, a person who is paraplegic is
substantially limited in the major life activo
ity of walking, a person who is blind is sub-
stantially limited in the major life activity
of seeing', and a person who is mentally re-
tarded is substantially limited in the major
life act.lvl ty of learning, A person with trau-
matic brain injury is substantiall.v limited in
the major life activIties of caring for one's
self, iearning, and working because of memo
ory deficit, confusion. contextual difficul-
ties, and inability to reason appropriately,

A person Is considered an Individual with a
disability for purposes of Test A. the first
prong of the definition. when the individual's
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Importantilfe activities ate restrtcted aa to
tlte ooudltions.vmanner, or durablon=under
which they can be-performed In comparison
-to most people. A person with a minor, trlv-
tal Impairment, such asa simple infected
finger, Is not Impaired In a malorHte acttv-
Ity. A person who can watk.ror 10 miles con-
tinuously Is not ·substantlally limited .in
walking merely because. on the eleventh
mile, he or she begins to experience pain, be-
cause most people would not be able to walk
eleven miles without experfenctng some dis-
comfort. .

.The Department received many comments
on 'the proposedrule'e Inclusion of the word
".temporary" In the definition of "dlsabll-
Ity," The preamble indicated that Impair-
ments are not necessarily excluded from the
definition of "disability" simply because

.,they.are temporary, but that the duration,
or expected duration, of an Impairment Is
one. factor that may properly be considered,
In determining whether the Impairment sub-
stantially limits a major life activity; The
preamble recognized, however, that tem-
porary Impairments, such as a broken leg,
are not commonly regarded as dlsabll1ties,
and only in rare circumstances would the de-
gree of the limitation and. Its expected dura-
tion be substantial: Nevertheless, many com-
rnenters objected to Inclusion of the word
"temporary" both because It is not in the
statute and because It Is not contained In
the definition of "disability" set forth In the
title I regulations of the Equal Employment
Opportunity CommiSSion (EEOC). The word
"temporary" has been deleted from the final
rule to conform with the statutory language.
The question of whether a temporary impair-
ment is a disability must be resolved on a
case-by-case basis, taking into consideration
both the duration (or expected duration) of
the Impairment and the extent to which. it
actually limits a major life activity of the
affected individuaL

The question of whether a person has a dis-
ability should be assessed without regard to
the .avatlabllf ty of mitigating measures. such
as reasonable modifications or auxiliary aids
and services. For example, a person with
hearing loss is substantially limited In the
major life activity of hearing, even though
the loss may be improved through the use of
a hearing aid. Likewise, persons with impair-
ments, such as epilepsy or diabetes. that sub-
stantially limit a major life activity, are
covered under the first prong of the defini-
tion of disabll1ty, even If the effects of the
impairment are controlled by medication.

Many commenters asked that environ-
mental illness (also known as multiple
chemical sensitivity) as well as allergy to
cigarette smoke be recognized as disabilities.
The Department. however. declines to state
categorically that. these types of allergies or
sensitivities are disabilities. because the de-
termination as to whether an Impairment Is

'. .
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a"disability depends on whether, giveIithe '
parttcular ctrcumstances at Issue, the Im-
Jl.itlrment substantially' Iiml ts one-or more
major life activities (or has -a' history Of. or
isregarded as having such an effect) ..

Sometimes' --'resPirat6ry '01" J neurological
functioning is so severely affected that an
individual will satisfy.the requirements to
be considered disabled under, the regulation.
Such an Individual would be entitled to ail of
the protections afforded.oby the Act .and this
part. In other cases, Indlvtdualsmay be sen-
sitive to enVironmental elements or to
smoke but their sensitivity will not rise to
the level needed to" constitute adiaability.
For example, their major life activity of
breathing may be somewhat, but not sub-
stantially, Impaired. In such circumstances,
the Individuals are not disabled and are not
entitled to the protections of the statute de-
spite their sensitivity to environmental.
agents.
'In sum. the' determina.tion as to v,;hether

allergies to cigarette smoke', or aliergies or
senSitivities characterized by, the com-
menters as environmental illness aredlsabtl-
Ittes covered by the regulatton must be made
using the same case-bv-case analyststhat is
applied. to all other physical' or' mental irn-
pairmants ..Moreover, the addition of specific
regulatory provisions relating to environ-
mental Illness In the final rule would be In-
appropriate at this time pending future con-
stderatron of the issue by the Architectural
and Transportation Barriers Compliance
Board. the Environmental Protection Agen-
cy, and the Occupational Safety and Health
Administration of the Department .of Labor.

Test B-A Record of Such an Impairment

This test is intended to cover those who
have a record of an impairment. As explained
in paragraph (3) of the rule's definition of
disablli ty, this includes a person who has a
history of an impairment that substantially
limited a major life activity. such as some-
one who has recovered from an impairment.
It also includes persons who have been
misclasslfied as having an Impairment.

This provision is included In the definition
In part to protect individuals who have re-
covered from a physical or mental impair-
ment that previously substantially limited
them in a major life activity. Discrimination
on the basis of such a past impairment is
prohibited. Frequently occurring examples
of the first group (those who have a history
of an Impairment) are persons with histories
of mental or emotional illness. heart disease,
or cancer; examples of the second group
(those who have been misclassified as having
an impairment) are persons who have been
mlsclasslfled as having mental retardation
or mental illness.
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Test. C-:-Belng Regarded as Having Such an
, Impairment

This test, as contained in paragraph (4) of
the defini tion, is intended to cover persons
who are treated by a private entity or public
accommodation as having a physical or men-
tal impairment that substantially limits a
major life activity. It applies when a person
is treated as If he or she has an impairment
that substantially limits a major life activ-
Ity, regardless of whether that person has an
Impairment.

The Americans with Disabilities Act uses
the same "regarded as" test set forth in the
regulations implementing section 504 of the
Rehabilltation Act. See, e.g., 28 CFR
4·2.540(kH2l(!v),which provides:

(Iv) "Is regarded as having an Impairment"
means (A) Has a physical or mental impair-
ment that does not substantially limit major
life activities but that is treated by a recipi-
ent as constituting such a limitation; (B)
Has a physical or mental impairment that
substantially liml ts major lifp. activities
only as a result of the attitudes of others to-
ward such Impairment; or (C) Has none of
the impairments defined in paragraph
(kl(2l(l) of this section but is treated by a re-
cipient as having such an impairment.

The perception of the private entity or
puhlic accommodation Is a key element of
this test. A person who perceives himself or
herself to have an Impairment, but does not
have an impairment, and is not treated as if
he or she has an impairment, is not pro-
tected under this test. A person would be
covered under this test if a restaurant re-

.Jused to serve that person because of a fear
of "negative reactions" of others to that per-
son. A person would also be covered If a pub-
lic accommodation refused to serve a patron
because it perceived that the patron had an
impairment that limited his or her enjoy-
ment of the goods or services being offered.

For example, persons with severe burns
often encounter discrimination in commu-
nity activities, resulting In substantial limi-
tation of major life activities. These persons
would be covered under this test based on
the attitudes of others towards the impair-
ment, even if tbey did not view themselves
as "impaired."

The rationale for this third test, as used In
the Rehabilitation Act of 1973, was articu-
lated by the Supreme Court in Arline, 480
U.S. 273 (1987). The Court noted that, al-
though an Individual may have an impair-
ment that does not In fact substantially
limit a major life activity, the reaction of
others may prove just as disabling. "Such an
impairment might not diminish a person's
physical or mental capabilities, but could
nevertheless substantially limit that per-
son's ability to work as a result of the nega-
tive reactions of others to the Impairment."

28 CFR en, I (7-1-94 Edition)

Id. at 283. The Court concluded that, by in-
cluding this test In the Rehabllit.a tion Act's
definition, "Congress acknowledged that so-
cletv's accumulated myths and fears about
disability and disease arc as handicapping as
are the physical limitations that flow from
actual impairment." Id. at 284.

Thus, a person who Is, not allowed Into a
publie accommodation because of the myths,
fears, and stereotypes associated with dis-
abilities would be covered under this third
test whether or not the person's physical or
mental condition would be considered a dls-
ability under the first or second test in the
definl tlon.

If a person is refused admittance on the
basts of an actual or perceived pbysical or
mental condition, and the public accommo-
dation can articulate no legitimate reason
for the refusal (such as failure to meet eligi-
bility criteria), a pcrceived concern about
admitting persons with disabilities could be
Inferred and the individual would qualify for
coverage under the "regarded as" test. A
person who is covered because of being re-
garded as having an impairmcnt is not re-
quired to show that the public accommoda-
tion's percepttonIs Inaccurate (e.g., that he
will be accepted by others, or that Insurance
rates will not Increase) in order to be admit-
ted to the public accommodation.

Paragraph (5) of the definition lists certain
conditions that are not Included within the
definition of "disability." The excluded con-
dl tions are: transvestism. transsexualism,
pedophilia, exhibitionism, voyeurism, gender
identity disorders not resulting from phys-
leal Impairments, other sexual behavior dis-
orders, compulsive gambling, kleptomania,
pyromania, and psychoactive substance use
disorders resulting from current Illegal use
of drugs. Unlike homosexuality and bisexual-
ity, which are not considered impairments
under either the Americans with Disabilities
Act (see the definltlon.of "disability," para-
graph (l)(lv» or section 504, the conditions
listed In paragraph (5), except for transves-
tism, are not necessarily excluded as impair-
ments under section 504. (Transvestism was
excluded from the definition of disability for
section 504 by the Fair Housing Amendments
Act of 1988,Pub. L. 100-430,§6(b).) The phrase
"current Illegal use of drugs" used in this
definition Is explained In the preamble to
§36.209.

"Drug." The definition 01' the term "drug"
is taken from section 510(d)(2)of the ADA.

"Facility." "Facility" means all or any
portion of buildings, structures, sites, com-
plexes, equipment, rolling stock or other
conveyances, roads, walks, passageways,
parking lots, or other real or personal prop-
erty, including the site where the building,
property, structure. or equipment is located.
Committee reports made clear that the defi-
nition of facility was drawn from the defini-
tion of facility in current Federal regula-
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tlons (see, e.g., Education and Labor report
at f14). It Includes both Indoor and outdoor
areas where human-constructed Improve-
ments, structures. equipment, or property
have been added to the natural environment.

The term "roiling stock or other convey-
ances" was not included in .the definition of
facillty in the proposed rule. However, com-
msnters raised questions about the applica-
bility of this part to places of public accorn-
rnoda.tlcn operated in mobile facilities (such
as cruise ships, floating restaurants, or mo-
bile health units). Those places of public. ac-
eommodatron are covered under this part,
and would be included in the definition of
"facility." Thus the requirements of sub-
parts Band C would apply to those places of
public accommodation. For example, a cov-
ered entity could not discriminate on tbe
basis of disabili ty in the full and equal en-
joyrnent of the facilities (§36.201).Similarly,
a cruise line could not apply eligibility crt-
teria to potential passengers In a manner
that would screen out Individuals with dis-
abilities, unless the criteria are "necessary,"
as provided in §36.301.

However, standards fer new construction
and alterations of such facilities are not yet
Included In the Americans with Disabilities
Act Accessibility Guidellnes for Buildings
and Facilities (ADAAG) adopted by §36.106
and Incorporated In appendix A. The Depart-
ment therefore will not .interpret the new
construction and alterations provisions of
subpart D to apply to the types of facilities
discussed here, pending further development
of specific requirements.

Requirements pertaining to accessible
transportation services provided by public
accommodations are included in §36.310 of
this part; standards pertaining to accessihle
vehicles will be issued by the Secretary of
Transportation pursuan t to section 306 of the
Act, and will be codified at 49 CFR part 37.

A public accommodation has obligations
under this rule with respect to a cruise ship
to the extent that its operations are subject
to the laws of the Unl ted States.

The definition of "facility" only includes
the site over which the private entity may
exercise control or on which a place of public
accommodation or a commercial facility is
located. It does not Include, for example, ad-
jacent roads or walks controlled by a public
entity that is not subject to this part. Public
entities are subject to the requirements of
title U of the Act. The Department's regula-
tion implementing title IT, which w1l1 be
codified at 28CFR part 35, addresses the oblt-
gations of public entities to ensure acces-
sibility by providing curb ramps at pedes-
trian walkways.

"Illegal use of drugs." The definition of
"illegal use of drugs" is taken from section
51O(d)(l) of the Act and clarifies that the
term includes tbe illegal use of one or more
drugs.
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"Individual with a disability" means a per"
son who has a disability but does not include
an Individual who is currently illegally using
drugs, when the public accommodation acts
on the basis of such use. The phrase "current
Illegal use of drugs" is explained In the pre-
amble to §36.209.

"Place of public accommodation." The
term "place of public accommodation" is an
adaptation of the statutory definition of
"public accommodation" in section 301(7) of
the ADA and appears as an element of the
regulatory definition of public accommoda-
tion. The final rule defines "place of public
accommodation" as a facility, operated by a
private entity, whose operations affect com-
merce and fall within at least one of 12speci-
fied categories. The term "public accommo-
dation," on the other hand, is reserved by
the final rule for the private entity tbat
owns, leases' (or leases to), or operates a
place of public accommodation. It is the pub-
lic accommodation, and not the place of pub-
lic accommodation, that is subject to the
regulation's nondlscrimtnatron require-
ments. Placing' the obligation not to dis-
criminate on the public accommodation, as
defined in the rule, is consistent with section
302(a) of the ADA, which places the obliga-
tion not to discriminate on any person who
owns, leases (or leases to), or operates a
place of public accommodation,

Facilities operated by government agen-
cies or other public entitles as defined In this
section do not qualify as places of public ac-
commodation. The actions of jJublic entitles
are governed by title IT of the ADA and will
be subject to regulations issued by the De-
partment of Justice under tbat title. The re-
ceipt of government assistance by a private
entity does not by Itself preclude a facility
from being considered as a place of public ac-
commodation.

The definition of place of public accommo-
dation incorporates tbe 12 categories of fa-
cilities represented in the statutory defini-
tion of public accommodation in section
301(7)of the ADA:

1. Places of lodging.
2. Establishments serving food or drink.
3. Places of exhibition or entertainment.
4. Places of public gathering.
5. Sales or rental establishments.
6. Service establishments.
7. Stations used for specified public trans-

portation.
8. Places of public display or collection.
9. Places of recreation.
10. Places of education.
11. Social service center establtshmenta.
12. Places of exercise or recreation.
In order to be a place of public accommo-

dation, a faclllty must be operated by a pri-
vate entity, Its operations must affect com-
merce, and it must fall within one of these 12
categories. Wblle the list of categories Is ex-
haustive, the representative examples of fa-
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cilities within each category are.not, Withiri
each category only a few examples.are given.
The category of social service center estab-
lishments would Include not only the types
of establtshrnents listed, day care centers,
senior .ciblzen centers, homeless shelters,
food banks, ,adoption agenctea, but also es-
tablishments such .as substance abuse treat-
meht centers, rape crisis centers, and half-
way houses. As another example, the cat-
egory of sales or rental ,establishments ,would
Include an Innumerable array of facilities

, that would sweep (ar beyond the few exam-
ples given In the regulation. For example,
other retail or wholesale establ!shmentB seil-
Ing or renting items, sucnas bookstOres, vid-
eotape rental stores, car rental establ!sh-
ment, pet stores, and jewelry' stores would
also be covered under this category, even
though they are not specifically listed.

Several' cornmenters irequeeted olarlflca-
tlon as to the coverage of Wholesale estab-
Ilshmenta under the category of "sales or
rental establishments." The Department in-
tends 'for wholesale establishments to be cov-
ered under this category as places of public
accommodation except in cases where they
sell exclusively to other businesses and not
to individuals. For example" a company that
grows food produce and suppl!es Its crops ex-
clusively to food processing corporations on
a wholesale basis does not become a publ!c
accommodation because of these trans-
actions, If this company operatee a road side
stand where Its crops are sold to the public,
the road side stand would be a sales estab-
lishment covered by the ADA. Conversely, a
sales establishment that markets Its goods
as "wholesale to the public" and sells to In-
dividuals would not be exemptCrom ADA
coverage despite Its use of the word "whole-
sale" as a marketing technique.

Of course, a company that operates a place
of public accommodation is subject to this
part only In the operation ,of that place of
public accommodation. In the example given
above, the wholesale produce company that
operates a road side stand would be a public
accommodation only for the purposes of the
operation of that stand. The company would
be prohibited from discriminating on the
basis of disability In the operation of the
road side stand, and It would be required to
remove barriers to physical access to the ex-
tent that It is readily achievable to do so
(see 136.3(4); however, in the event that it Is
not readily achievable to remove barriers,
for example, by replacing a gravel surface or
regrading the area around the stand to per-
mit access by persons with mobility impair-
ments, the company could meet its obliga-
tions through alternative methods of making
Its goods available, such as delivering
produce to a customer in his or her car (see
§ 36,305). The concepts of readily achievable
barrier removal and alternatives to barrier
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removal are discussed 'further in the" pre"
amble discussion of §§36,30fa:nd 36,305." c -:

Even if a faclflty does not fall within one
of the 12 categories, and therefore' does 'not
qualiry as a place of publlc'accommodation-
it still may be a' comrnerctal facility as de:
fined In §36.104 and be subject to the new
construotlon and alterations requirements of
subpart D;

A number of commenters questioned, ,the
treatment of residential hotels and other
residential facilities in the Department's
proposed rule; These commenters were essen-
tially seeking resolution of the relationship
between the Fair Housing Act and the ADA,
concerning facilities that are both reslden-
tialin nature and engage in activities that
would cause them to be classified as "places
of public accommodation" under the ADA.
The ADA's express exemption relating 'to the
Fair Housing Act applies only to "commer-
cial facilities" and not to, "places of public
accommodation. "
, A facility whose operations affect inter-

state commerce Is a place of public accom-
modation for purposes of the ADA to the ex-
tent that its operations Include those types
of activities engaged In or servioes provided
by the facilities contained on the list of 12
categories in section 301(7)of the ADA. Thus,
a facility that provides social services would
be oonsidered a "social service center estab-
lishment." Similarly, the category "placea
of lodging" would exclude solely residential
facilities because the nature of a place of
lodging contemplates the use of the facility
for short-term stays.

Many facilities, however, are mixed use fa-
cilities. For example, In a large hotel that
has a separate reSidential apartment wing,
the restdentdal wing would not be covered by
the ADA because of the nature of the occu-
pancy of that part of the facility. This resi-
dential wing WOUld.however, be covered by
the Fair Housing Act. The separate
nonresidential accommodations in the rest
of the hotel would be a place of lodging. and
thus a public accommodation subject to the
requirements of this final rule. If a hotel al-
lows both residential and short-term stays,
but does not allocate space for these dif-
ferent uses in separate, disorete units, both
the ADA and the Fair Housing Act may
apply to the facility. Such determinations
will need to be niade on a oase-by-case basis.
Any place of lodging of the type described in
paragraph (1) of the definition of place of
public accommodation and that is an estab-
lishment located within a building that con-
tains not more than five rooms for rent or
hire and Is actually occupied by the propri-
etor of the establishment as his or her resi-
dence is not covered by the ADA. ('l'h1s ex-
clusion Crom coverage does not apply to
other oategories of public accommodations,
for example, professional offices or homeless
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sbelt~A;'h~t;,)~ 'located in a building that
HfalSo'oc·dlPled as-a private residence.) ,

A'number of corrimenters po,ted,that the
term' "resideritlaI hotel': Tl13.y",I.so'applyto a
type of hotel commonly' known as a "Single
room occupancy hotel." Although such ho-
telsor portions of such hotels may fall under
the Fair Housing Act when operated or used
as long-term residences, they are also con-
sidered"'places of lodging" under the ADA,
when guests or such hotels are free to use
them on a short-term basis. In addition,
"slngleroom occupancy hctelsvmay provide
social services to their guests, often through
the operation of Federal or State grant pro-
grams, In such a situation, the facility would
be considered a "social service, center estab-
lishment" and thus covered by the ADA as a
place of public accommodation, regardless of
the length of stay of the occupants.

A similar analysis would also be applied to
other residential faclli ties that provide so-
cial, services, Including homeless shelters,
shelters for people seeking refuge from do-
mestic violence, nursing homes, residential
care facilities, and other facilities where per-
sons may reside for varying lengths of time,
Such facilities should be analyzed under the
Fair Housing Act to determine the applica-
tion of that statute. The ADA, however, re-
quires a, separate and independent analysis.
For example, if the facility, or a portion of
the facility, is intended for or permits short-
term stays, or if It can appropriately be cat-
egorized as a service establishment or as a
social service establishment, then the facil-
ity or that portion of the facility used for
the covered purpose is a place of public ac-
commodation under the ADA. For example. a
homeless shelter that Is Intended and used
only for long-term residential stays and that
does not provide social services to its resi-
dents would not be covered as a place of pub-
lic accommodation. However, If this facility
permitted short-term stays or provided so-
cial services to its residents, It would be cov-
ered under the ADA either as a "place of
lodging" or as a "social service center estab-
lishment," or as both.

A private home, by Itself, does not fall
within any of the 12 categories, However, it
can be covered as a place of public accommo-
dation to the extent that It Is used as a facil-
ity that would fall within one of the 12 cat-
egories. For example, If a professional office
of a dentist, doctor, or psychologist Is lo-
cated in a private home, the portion of the
home dedicated to office use (including areas
used both for the residence and the office,
e.g.. the entrance to the home that is also
used as the entrance to the professional of-
fice) would be considered a place of public
accommodation. Places of public accommo-
dation located in residential facilities are
specifically addressed in §36.207.

If a. tour of a commercial facility that is
not otherwise a place of public accornmoda-

, '-~ pt. 36, App. B
'"

tion; such as" 'f~/ e?'~fhple, ,a, fa~~0ry: or., ,9-
movie studio producttonrset., is open. to the,
general public, the route" 'followed 'by the
tour Is' a, placeof public accommodation and
the tour must be operated in accordance
with the rule's requirements for public ac-
commodations. The place of public accom-
modation defined by' the tour does not In-
clude those' portions ,of 'the commercial facil-
ity that are merely viewed from the tour
route. Hence, the -barrier removal require-
ments of§36,304 only apply to the physical
route followed ,by -the tour participants and
not 'to work stations or other areas that are
merely adjacent to, or within view of, the
tour route. If the tour Is not open to the gen-
erat-publlc, but rather Is conducted, for ex-
ample, for selected business colleagues, part-
ners, customers, or consul tan ts, the tour
route is not a place of public accommodation
and the tour Is not subject to the require-
ments for public accommodations.

Public accommodations that receive Fed-
eral financial assistance are subject to the'
requirements of section 504 of the Rehabili-
tation Act as well as the requirements of the
ADA.

Private schools, Including elementary and
secondary schools, are covered by the rule as
places of public accornmodatton. The rule It-
self, however, does not require' a private
school to provide a free appropriate edu-
cation or develop an individualized edu-
cation program in accordance with regula-
tions of the Department of Education .imple-
menting sectlon 504 of the Rehabilitation
Act of 1973, as amended (34 CFR part 1(4),
and regulations implementing the Individ-
uals with Disabilities Education Act (34 CFR
part 300), The receipt of Federal assistance
by a private school. however, would trigger
application of the Department of Education's
regulations to' the extent mandated by the
particular type of assistance received.

"Private club," The term "private club" is
defined In accordance with section 307 of the
ADA as a private club or establishment ex-
empted from coverage under tl tIe II of the
er-n Rights Act of 1964,Title II of the 1964
Act exempts any "private club or other es-
tablishment not in fact open to the public,
except to the extent that the faCilities of
such establishment are made available to
the customers or patrons of (a place of public
accommodation as defined in title II]_" The
rule, therefore, as reflected in §36.I02(e) of
the application section, limits the coverage
of private clubs accordingly. The obligations
of a private club that rents space to any
other private entity for the operation of a
place of public accommodation are discussed
further in connection with §36.201.

In determining whether a private entity
qualifies as a private club under title D,
courts have considered such factors as the
degree of member control of club operations,
the selectivity of the membership selection
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process. whether substantial membership
fees are charged. whether the entity Is oper-
ated on a nonprofit basis, the extent to
which the facilities are open to the public,
the degree of public funding. and whether the
club was oreated specifically to avoid com-
pliance with the Civil Rights Act. See e.g.,
Tillman v. Wheaton-Haven Recreation Ass'n,
410 U.S. 431 (1973); Daniel v. Paul, 39f>U.S. 298
(1969); Olzman v. Lake Hills Swim Club, Inc.,
495 F.2d 1333 (2d Clr. 1974); Anderson v. Pass
Christian Isles Golf Club, Inc., 488 F.2d 855 (5th
Clr. 1974): Smith v. YMCA, 462 F.2d 634 (5th
Clr. 1972); Stout v. YMCA, 404 F.2d 687 (5th
Clr. 1968); United States v. Richberg, 398 F.2d
523 (5th Clr. 1968); Nesmith v. YMCA, 397 F.2d
96 (4th Clr. 1968); United States v. Lansdowne
Swim Club, 713 F. Supp. 78f>(E.D. Po.. 1989);
Durham v. Red Lake Fishing and Hunting
Club, Inc., 666 F. Supp. 954 (W.D. Tex. 1987);
New York v. Ocean Club, Inc., 602 F. Supp. 489
(E.D.N.Y. 1984); Brown v. Loudoun Golf and
Country Club, Inc., 573 F. Supp. 399 (E.D. Va.
1983); UnJted States v. Trustees of Fraternal
Order of Eagles, 472 F. Supp. 1J74 (E.D. Wis.
1979); Cornelius v. Benevolent Protective Order
of Elks. 382 F. Supp. 1182(D. Conn. 1974).

"Private entity." The term "private en-
tity" Is defined as any individual or entity
other than a publio entity. It Is used as part
of the definition of "public aocommodatlon"
In this section.

The definition adds "Individual" to the
statutory definition of private entity (see
section 301(6) of the ADA). This addition
clarifies that an Individual may be a private
entity and, therefore, may be considered a
public accommodation if he or she owns,
leases (or leases to), or operates a place of
public accommodation. The explicit Inclu-
sion of Individuals under the definition of
private entity is consistent with section
302(0.) of the ADA, which broadly prohibits
discrimination on the basis of disability by
any person who owns, leases (or leases to), or
operates a place of public accommodation.

"Public accommodation." The term "pub-
lic accommodation" means a private entity
that owns, leases (or leases to), or operates a
place of public accommodation. The regu-
latory term. "public accommodation," cor-
responds to the statutory term, "person," In
section 302(0.)of the ADA. The ADA prohibits
discrimination "by any person who owns,
leases (or leases to), or operates a place of
public accommodation." The text of the reg-
ulation consequently places the ADA's non-
discrimination obligations on "public ac-
commodations" rather than on "persons" or
on "places of public accommodation."

As stated In §36.102(b)(2), the requirements
of subparts Band C obligate a public accom-
modation only with respect to the operations
of a place of public accommodation. A publio
accommodation must also meet the require-
ments of subpart D with respect to facilities
used as, or designed or constructed for use
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as, places of public accommodation or com-
mercial faclli ties.

"Public entity." The term "publlc entity"
Is defined in accordance with seotion 201(1) of
the ADA as any State or local government:
any department, agency, special purpose dis-
trict, or other Instrumentality of a State or
States or local government; and the National
Railroad Passenger Corporation, and any
commuter authority (as defined in section
103(8) of the Rail Passenger Service Act). It
Is used In the definition of "private entity"
in §36.104. Public entities are excluded from
the definition of private entity and therefore
cannot qualify as public accommodations
under this regulation. However, the actions
'of publlc entities are covered by title II of
the ADA and by the Department's title II
regulations codified at 28 CFR part 35.

"Qualified Interpreter." The Department
received substantial comment regarding the
lack of a definition of "quallfied Inter-
preter." The proposed rule defined auxiliary
aids and services to include the statutory
tenr., "qualified Interpreters" (§ 36.303(b)),
but did not define that term. Section 36.303
requires the use of a qualified interpreter
where necessary to achieve effective commu-
nication, unless an undue burden or fun-
damental alteration would result. Com-
menters stated that a lack of guidance on
what the term means would create confusion
among those trying to secure interpreting
services and often result In less than effec-
tive communication.

Many commenters were concerned that,
without clear guidance on the issue of
"qualified" interpreter, the rule would be in-
terpreted to mean "available, rather than
qualified" Interpreters. Some claimed that
few public accommodations would under-
stand the difference between a qualified in-
terpreter and a person who simpJy knows a
few signs or how to flngerspell.

In order to clarify what is meant by
"qualified Interpreter" the Department has
added a definition of the term to the final
rule. A quallfled interpreter means an inter-
preter who is able to Interpret effectively,
accurately, and impartially both receptively
and expressively, using any necessary spe-
cialized vocabulary. This definl tlon focuses
on the actual abllity of the Interpreter in a
particular interpreting context to facilitate
effective communication between the public
accommodation and the Individual with dis-
abilities.

Public comment also revealed that public
accommodations have at times asked per-
sons who are deaf to provide family members
or friends to interpret. In certain cir-
cumstances, notwithstanding that the fam-
ily member or friend is able to interpret or
Is a certified Interpreter, the family member
or friend may not be qualified to render the
necessary interpretation because of factors
such as emotional or personal involvement
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or constderattons of confidentiality that may
adversely affect the ability to Interpret "ef-
fectively, accurately, and 'impartially."

"Readily achievable." The definition of
"readily achievable" follows the statutory
definition of that term In section 301(9) of
the ADA. Readily achievable means easily
accompllshable and able to be carried out
without much difficulty or expense. The
term Is used as a limitation on the obliga-
tion to remove barriers under §§36.304(a),
36.305(11.),36.308(0.),and 36.310(b). Further dis-
cussion of the meaning and application of
the term "readily achievable" may be found
in the preamble section for §36.304.

The definition lists fa.ctors to be consid-
ered in determining whether barrier removal
is readily achtevable in any particular cir-
cumstance. A significant number of com-
menters objected to §36.306 of the proposed
rule, which listed Identical factors to be con-
sidered for determining "readily achievable"
and "undue burden" together In one section.
They asserted that providing a consolidated
section blurred the distinction between the
level of effort required by a public accommo-
dation under the two standards. The readlly
achievable standard is a "lower" standard
than the "undue burden" standard in terms
of the level of effort required, but the factors
used In determining whether an action is
readily achievable or would result in an
undue burden are identical (See Education
and Labor report at 109). Although the pre-
amble to the proposed rule clearly delineated
the relationship between the two standards,
to eliminate any confusion the Department
has deleted § 36.306of the proposed rule. That
section, In any event, as other commenters
noted, had merely repeated the lists of fac-
tors contained In the definitions of readily
achievable and undue burden.

The list of factors included in the defini-
tion Is derived from section 301(9) of the
ADA. It reflects the congressional Intention
that a wide range of factors be considered in
determining whether an action is readily
achievable. It also takes into account that
many local facilities are owned or operated
by parent corporations or entities that con-
duct operations at many different sites. This
section makes clear that, in some Instances,
resources beyond those of the local faclll ty
where. the barrier must be removed may be
relevant in determining whether an action is
readily achievable. One must also evaluate
the degree to which any parent entity has re-
sources that may be allocated to the local fa-
cility.

The statutory list of factors In section
301(9) of the Act uses the term "covered en-
tity" to refer to the larger entity of which a
particular facility may be a part. "Covered
entity" is not a defined term in the ADA and
is not used conatstentrv throughout the Act.
The definition, therefore, substitutes the
term "parent entity" In place of "covered
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entity" in paragraphs (3), (4), and (5) when
referring to the larger private entity whose
overall resources may be taken into account.
This usage is consistent with the House Ju-
diciary Committee's use of the term "parent
company" to describe the larger entity of
which the local facility is a part (H.R. Rep.
No. 485, 101st Cong., 2d Sess., pt. 3, at 40-41,
1'>4-55(1990) (hereinafter "Judiciary report").

A number of commenters asked for more
specific guidance as to when and how the re-
sources of a parent corporation or enti ty are
to be taken. into account In determining
what Is readily achievable. The Department
believes that this complex issue Is most ap-
propriately resolved on a case-by-case basis.
As the comments reflect. there Is a wide va-
riety of possible relationships between the
site in question and any parent corporation
or other entity. It would be unwise to posit
legal ramifications under the ADA of even
generic relationships (e.g., banks Involved In
foreclosures or Insurance companies operat-
ing as trustees or in other similar fiduciary
relationships), because any analysis will de-
pend so completely on the detailed fact situ-
ations and the exact nature of the legal rela-
tionships involved. The final rule does, how-
ever, reorder the factors to be considered.
This shift and the addition of the phrase "If
applicable" make clear that the line of in-
quiry concerning factors will start at the
site involved in the action itself. This change
emphasizes that the overall resources, size,
and operations of the parent corporation or
entity should be considered to the extent ap-
propriate in llght of "the geographic sepa-
rateness, and the administrative or fiscal re-
lationship of the site or sites in question to
any parent corporation or entity."

Although some commenters sought more
specific numerical guidance on the definition
of readily achlevabJe, the Department has
declined to establish in the final rule any
kind of numerical formula for determining
whether an action is readily achievable. It
would be difficult to devise a specific ceiling
on compliance costs that would take Into ac-
count the vast diversity of enterprises cov-
ered by the ADA's public accommodations
requirements and the economic situation
that any particular entity would find itself
in at any moment. The final rule, therefore,
implements the flexible case-by-case ap-
proach chosen by Congress.

A number of commenters requested that
security considerations be explicitly recog-
nized as a factor in determining whether a
barrier removal action Is readily achievable.
The Department believes that legitimate
safety requirements, including crime preven-
tion measures, may be taken Into account so
long as they are based on actual risks and
.are necessary for safe operation of the public
accommodation. This point has been in-
cluded in the definition.

591



pt. 36, App. B

Some commenters urged the Department
not to consider acts of barrier removal In
complete Isolation from each other In deter-
mining whether they are readily achievable.
The Department believes that it is appro-
priate to consider the cost of other barrier
removal actions as one factor in determining
whether a, measure Is readily achievable.

"Religious entity." The term "religious
entity" is defined In accordance with section
307 of the ADA as a religious organization or
entity controlled by a religious organization,
including a place of worship. Sect.ion 36.102(e)
of the rule states that the rule does not
apply to any religious entity.

'I'he ADA's exempt.ion of religious organi-
zations and religious ent.ities controlled by
religious organizations Is.very broad, encom-
passing a wide variety of situations. Rell-
gious organizations and entities controlled
by religious organizations have no obliga-
tions under the ADA. Even when a religious
organization. carries out activities that
would othervlse make it a public .accommo-
dation, ·the religious organization Is exempt
from ADA coverage. Thus, if a church itself
operates a day care center, a nursing home,
a private school, or a diocesan school sys-
tem, the operations of the center, home,
school. or schools would not be subject to
the requirements of the ADA or this part.
The religious entity would not lose its ex-
emption merely because the services pro-
vided were open to the general public. The
test Is whether the church or other religious
organization operates the public accommo-
dation, not which Individuals receive the
public accommodation's services.

Religious entities that are controlled by
reltgtous organizations are also exempt from
the ADA's requirements. Many religious or-
ganizations In the United States use lay
boards and other secular or corporate mecha-
nisms to operate schools and an array of so-
cial services. The use of a lay board or other
mechanism does not itself remove the ADA's
religious exemption. Thus, a parochial
school, having religious doctrine In Its cur-
riculum and sponsored by a religtous order,
could be exempt either as a religious organi-
zation or as an entity controlled by a rell-
glous organization, even if it has a lay board.
The test remains a factual one-whether the
church or other religious organization con-
trols the operations of the school 01' of .the
service or whether the school or service is it-
self a rel igf ous organization.

Although a reltgious organization or a reli-
gious entity that is controlled by a religiOUS
organization has no obligations under the
rule, a public accommodation that Is not It-
self a religious organization, but that oper-
ates a place of publlc accommodation In
leased space on the property of a religiOUS
entity, which Is not a place of worship, is
subject to the rule's requirements If It is not
under control of a religious organization.
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When a church rents meettne- space, Whl~h is
not a place of worship, to a local community
group or to a private, independent day care
center, the ADA applies to the activities of
the local communttv group and day care cen-
ter If a lease exists and consideration is paid.

"Service anima!." The term "service ani-
mal" encompasseaany guide dog, signal dog,
or other animal individually trained to pro-
vide assistance to an individual with a dis-
abilf tv. The term is used in §36.302(c), which
requires public accommodations generally to
modify poltcies. practices, and procedures to
accommodate the use of service animals In
places of public accommodation.

"Specified public transportation." The der-
Inition of "specified public transportation"
is Identical to the statutory definition In
section 301(10) of the ADA. The term means
transpOrtation by bUB,rail, or any other con-
veyance (other than by aircraft) that pro-
vides the general public with general or spe-
cial service (Including charter service) on a
regular and continuing basis. It Is used In
category (7) of the definition of "place of
public accommodation," which Includes sta-
tions used for specified public transpor-
t.ation.

The effect of this deftnl tion, which ex-
cludes transportation by aircraft, Is that it
excludes privately operated airports from
coverage as places of publlc accommodation.
However, places of public accommodation lo-
cated within airports would be covered by
this part. Airports that are operated by pub-
lic entities are covered by title II of the ADA
and, If they are operated as part of a pro-
gram receiving Federal financial asststanca,
by section 504 of the Rehabilitation Act. Pri-
vately operated airports are similarly cov-
ered by section 504 If they are operated as
part of a program receiving Federal financial
assistance. The operations of any portion of
any airport that are under the control of an
air carrier are covered by the Air Carrier Ac-
cess Act. In addItion, airports are covered as
commercial facilities under this rule.

"Sta.te." The definition of "State" Is iden-
tical to the statutory definition In section
3(3) of the ADA. The term is used in the defi-
nitions of "commerce" and "public entity"
In §36.1D4.

"Undue burden." The definition of "undue
burden" is analogous to the statutory defini-
tion of "undue hardship" in employment
under section 101(10)of the ADA. The term
undue burden means "significant difficulty
or expense" and serves as a limitation on the
obligation to provide auxiliary aids and serv-
Ices under §36.303 and §§ 36.309 (b)(3) and
(c)(3). Further discussion of the meaning and
application oC the term undue burden may be
found in the preamble discussion of §36.303.

The definition lists factors constdered In
determining whether provision of an auxil-
Iary aid or service In any particular cir-
cumstance would result In an undue burden.
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The factors to be conslder~d in determining
whether an action would ·result in an undue
burden are identical to those to be consid-
ered In determining whether an action Is
readily achievable. However, "readily
achievable" is a lower standard than "undue
burden" In that it requires a lower level of
effort on the part of the public accommoda-
tion (see Education and Labor report at 109).

Further analysis of the factors to be con-
sidered in determining undue burden may be
found In the preamble discussion of the defi-
nition of the term "readily achievable."

Subpart B-General Requirements

Subpart B includes general prohibitions re-
stricting a public accommodation from dis-
criminating against people with disabilities
by denying them the opportunity to benefit
from goods or services, by giving them un-
equal goods or services, or by giving them
different or separate goods or services. These
general prohibitions are patterned after the
basic, general prohibitions that exist in
other civil rights laws that prohibit dis-
crimination on the basis of race, sex, color,
religion, or national origin.

Section 36.201 General

Section 36.201(a) contains the general rule
that prohibits discrimination on the basis of
disability in the full and equal enjoyment of
goods, services, facilities, privileges, advan-
tages, and accommodations of any place of
public accommodation.

Full and equal enjoyment means the right
to participate and to have an equal oppor-
tunity to obtain the same results as others
to the extent possible with such accommoda-
tions as may be required by the Act and
these regulations. It does not mean that an
individual with a disablllty must achieve an
identical result or level of achievement as
persons without a disability. For example,
an exercise class cannot exclude a person
who uses a wheelchair because he or she can-
not do all of the exercises and derive the
same resul t from the class as persons wi th-
out a disability.

Section 302(a) of the ADA states that the
prohibition against discrimination applies to
"any person who owns, leases (or leases to),
or operates a place of public accommoda-
tion," and this language Is reflected in
§36.20l(a). The coverage is quite extensive
and would Include sublessees, management
companies, and any other entity that owns,
leases, leases to, or operates a place of public
accommodation, even if the operation Is only
for a short time.

The first sentence of paragraph (b) of
§36.201 reiterates the general principle that
both the landlord that owns the building
that houses the place of public accommoda-
tion, as well as the tenant that owns or oper-
ates the place of public accommodation, are
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public accommodations subject to the re-
quirements of this part. Although the statu-
tory language could be interpreted as placing
equal responsibility on all private entities,
whether lessor, lessee, or operator of a public
·accommodation, the committee reports sug-:
gest that liability may be allocated. Section
36.20I(b) of that section of the proposed rule
attempted to allocate liability in the regula-
tion itself. Paragraph (b)(2) of that section
made a specific allocation of liability for the
obligation to take readily achievable meas-
ures to remove barriers, and paragraph (b)(3)
made a specific allocation for the .obligation
to provide auxiliary. aids.

Numerous commenters pointed out that
these allocations would not apply in all situ-
ations. Some asserted that paragraph (b)(2)
of the proposed rule only addressed the situ-
ation when a lease gave the tenant the right
to make alterations with permission of the
landlord, but failed to address other types of
leases, e.g., those that are silent on the right
to make alterations, or those in which the
landlord is not permitted to enter a tenant's
premises to make alterations. Several corn-
menters noted that many leases contain
other clauses more relevant to the ADA than
the alcerattons clause. For example, many
leases contain a "compliance clause," a
clause which allocates responslblllty to a
particular party for compllance with all rel-
evant Federal. State, and local laws. Many
commenters pointed out various types of re-
lationships that were left unaddressed by the
regulation, e.g., sale and leaseback arrange-
ments where the landlord is a financial insti-
tution with no control or responsibility for
the building; franchises; subleases; and man-
agement companies Which, at least in the
hotel industry, often have control over oper-
ations but are unable to make modif1cations
to the premises.

Some commenters raised specific questions
as to how the barrier removal allocation
would work as a practical matter. Paragraph
(b)(2) of the proposed rule provided that the
burden of making readily achievable modi-
flcatlonswithln the tenant's place of public
accommodation would shift to the landlord
when the modifications were not readily
achievable for the tenant or when the land-
lord denied a tenant's request for permission
to make such modifications. Commenters
noted that the rule did not specify exactly
when the burden would actually shift from
tenant to landlord and whether the landlord
would have to accept a tenant's word that a
particular action Is not readily achievable.
Others questioned if the tenaot should be ob-
ligated to use alternative methode of barrier
removal before the burden shifts. In light of
the fact that readily achievable removal of
barriers can include such actions as moving
of racks and displays, some commenters
doubted the appropriateness of requiring a
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landlord to become Involved in day-to-day
operations of its tenants' businesses.

The Department received widely differing
comments In response to the preamble ques-
tion asking whether landlord and tenant ob-
ligations should vary depending on the
length of time remaining on an existing
lease. Many suggested that tenants should
have no responsibilities in "shorter leases,"
which commenters defined as ranging any-
where from 90 days to three years. Other
commenters pointed out that the time re-
maining on the lease should not be a factor
in the rule's allocatIon of responsibilities.
but Is relevant in determining what Is read-
ily achievable for the tenant. The Depart-
ment agrees with this latter approach and
will interpret the rule in that manner.

In recognition of the somewhat limited ap-
pllcabillty of the allocation scheme con-
tained In the proposed rule. paragraphs (b)(2)
and (b)(3) have been deleted from the final
rule. The Department has substituted in-
stead a statement that allocation of respon-
sibility as between the parties for taking
readily achievable measures to remove bar-
riers and to provide auxiliary aids and servo
ices both in common areas and within places
of public accommodation may be determined
by the lease or other contractual relation-
ships between the parties. The ADA was not
Intended to change existing landlord/tenant
responsibilities as set forth in the lease. By
deleting specific provisions from the rule,
the Department gives full recognition to this
principle. As between the landlord and ten-
ant. the extent of responsibility for particu-
lar obligations may be. and in many cases
probably will be, determined by contract.

The suggested allocation of responsibilities
contained in the proposed rule may be used
if appropriate in a particular situation.
Thus. the landlord would generally be held
responsible for making readily achievable
changes and providing auxiliary aids and
services in common areas and for modifying
pollcies, practices. or procedures applicable
to all tenants. and the tenant would gen-
erally be responsible for readily achievable
changes. provision of auxiliary aids, and
modification of polrctes within Its own place
of publlc accommodation.

Many commenters objected to the proposed
rule's allocation of responslbillty for provid-
ing auxiliary aids and services solely to the
tenant. pointing out that this exclusive allo-
cation may not be appropriate in the case of
larger public accommodations that operate
their businesses by renting space out to
smaller public accommodations. For exam-
ple, large theaters often rent to smaller trav-
eling companies and hospitals orten rely on
independent contractors to provide child-
birth classes. Groups representing persons
with disabilities objected to the proposed
rule because. In their view, It permitted the
large theater or hospital to evade ADA reo
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sponsibllities by leasing to Independent
smaller entities. They suggested that these
types of public accommodations are not real-
ly landlords because they are in the business
of providing a service, rather than renting
space. as in the case of a shopping center or
office ,building landlord. These commenters
believed that responsibillty for providing
auxiliary aids should shift to the landlord. if
the landlord relies on a smaller public ac-
commodation or independent contractor to
provide services closely related to those of
the larger ptiblic accommodation, and if the
needed auxiliary aids prove to be an undue
burden for the smaller public accommoda-
tion. The final rule no longer lists spectttc
allocations to specific parties but, rather,
leaves allocation of responslbillties to the
lease negotiations. Parties are. therefore,
free to allocate the responsiblllty for auxll-.
laryaids.

Section 36.201(b)(4) of the proposed rule,
which provided that alterations by a tenant
on Its own premises do not trigger a path of
travel obligation on the landlord, has been
moved to §36.403(d)of the final rule.

An entity that is not in and of itself a pub-
lIc accommodation, such as a trade associa-
tion or performing artist, may become a pub-
lic accommodation when It leases space for a
conference or performance at a hotel, con-
vention center. or stadium. For an entity to
become a public accommodation when It Is
the lessee of space, however, the Department
believes that consideration in some form
must be given. Thus, a Boy Scout troop that
accepts donated space does not become a
public accommodation because the troop has
not "leased" space, as required by the ADA.

As a publlc accommodation. the trade as-
sociation or performing artist wlll be respon-
sible for compliance with this part. Specific
responsibilities should be allocated by con-
tract, but, generally, the lessee should be re-
sponsible for providing aux!1lary aids and
services (which could include interpreters,
Braille programs. etc.) for the participants
in its conference or performance as well as
for assuring that displays are accessible to
individuals with disabilities.

Some commenters suggested that the rule
should allocate responslbili ties for areas
other than removal of barri ers and auxiliary
aids. The final rule leaves allocation of all
areas to the lease negotiations. However. In
general landlords should not be given respon-
sibility for policies a tenant applies in oper-
ating Its business, If such policies are solely
those of the tenant. Thus, If a restaurant
tenant discriminates by refusing to seat a
patron, it would be the tenant, and not the
landlord, who would be responsible, because
the discriminatory policy is imposed solely
by the tenant and not by the landlord. If.
however, a tenant refuses to modify a "no
pets" rule to allow service animals In Its res-
taurant because the landlord mandates such

a rule, then both the landlord and the tenant
would be liable for violation of the ADA
when a person with a service dog Is refused
entrance. The Department wishes to empha-
size, however, that the parties are free to al-
locate responsib!l!tles In any way they
choose.

Private clubs are also exempt from the
ADA. However. consistent with title II of the
Civll Rights Act (42 U.S.C. 2OOOa(e),a private
club Is considered a public accommodation
to the extent that "the facilities of such es-
tablishment are made available to the cus-
tomers or patrons" of a place of public ac-
commodation. Thus, If a private club runs a
day care center that Is open exclusively to
its own members, the club. like the church
In the example above. would have no respon-
sibility for compliance with the ADA. Nor
would the day care center have any respon-
slbillties because It Is part of the private
club exempt from the ADA.

On the other hand, if the private club rents
to a day care center that is open to the pub-
lic, then the private club would have the
same obligations as any other public accom-
modation that functions as a landlord with
respect to compliance with title III within
the day care center. In such a situation, both
the private club that "leases to" a public ac-
commodation and the public accommodation
lessee (the day care center) would be subject
to the ADA. This same principle would apply
If the private club were to rent to, for exam-
ple, a bar association. which Is not generally
a public accommodation but which. as ex-
plained above, becomes a public accommoda-
tion when it leases space for a conference.

Section 36.202 Activities
Section 36.202sets out the general forms of

discrimination prohibited by title III of the
ADA. These general prohibitions are further
refined by the specific prohibitions in sub-
part C. Section 36.213 makes clear that the
limitations on the ADA's requirements con-
tained in subpart C. such as "necessity"
(§36.30l(a)) and "safety" (§36.30l(b)). are ap-
plicable to the prohibitions In §36.202.Thus.
it Is unnecessary to add these limitations to
§36.202 as has been requested by some com-
rnenters. In addition. the language of §36.202
very closely tracks the language of section
302(b)(1)(A) of the Act. and that statutory
provision does not expressly contain these
IIml tatlons.

Deny participation-Section 36.202(a) pro-
vides that it is discriminatory to deny a per-
son with a dlsablllty the right to participate
In or benefit from the goods. services. facill·
ties, privileges. advantages. or accornmoda-
tlons of a place of public accommodation.

A public accommodation may not exclude
persons with disabilities on the basis of dis-
ablll ty for reasons other than those specifi-
cally set forth in this part. For example. a
public accommodation cannot refuse to serve
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a person with a disability because Its Insur- .
ance company conditions coverage or rates
on the absence of persons with disabilities.
This is' a frequent basis of exclusion from a
variety of community activities and is pro-
hibited by this part. .

Unequal benefit-Section 36.202(b)prohibits
services or accommodations that are not
equal to those provided others. For example,
persons with disabilities must not be limited
to certain performances at a theater.

Separate bene/it-Section 36.202(0) permits
different or separate benefits or services
only when necessary to provide persons with
disabilities opportunities as effective as
those provided others. This paragraph per-
mitting separate benefits "when necessary" .
should be read together with §36.203(a),
which requires integration In "the most in-
tegrated setting appropriate to the needs of
the individual." The preamble to that sec-
tion provides further guidance on separate
programs. Thus. this section would not pro-
hibit the designation of parking spaces for
persons with disabilities.

Each of the three paragraphs (a)-(c) pro-
hibits discrimination against 'an individual
or class of individuals "either directly or
through contractual, licensing. or other ar-
rangements." The intent of the contractual
prohibitions of these paragraphs is to pro-
hibit a public accommodation from doing in-
directly, through a contractual relationship,
what it may not do directly. Thus, the "indi-
vidual or class of individuals" referenced in
the three paragraphs is intended to refer to
the clients and customers of the public ac-
commodation that entered into a contrac-
tual arrangement. It Is not Intended to en-
compass the clients or customers of other
entities. A public accommodation, therefore.
is not liable under this provision for dis-
crimination that may be practiced by those
with whom it has a contractual relationship,
when that discrimination is not directed
against its own clients or customers. For ex-
ample. If an amusement park contracts with
a food service company to operate its res-
taurants at the park. the amusement park Is
not responsible for other operations of the
food service company that do not Involve cli-
ents or customers of the amusement park.
Section 36.202(d)makes this clear by provid-
ing that the term "Individual or class of in-
dividuals" refers to the clients or customers
of the public accommodation that enters
into the contractual. licensing. or other ar-
rangement.

Section 36.203 Integrated Settings
Section 36.203addresses the integration of

persons with disabilities. The ADA recog-
nizes that the provision of goods and services
in an integrated manner is a fundamental
tenet of nondiscrimination on the basis of
disablllt:;'. Providing segregated accommoda-
tions and services relegates persons with dis-
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ab!1ltles to the status of second-class' cltl-
zens.For example . .It would .~a vlola,tl()n of
this provision to require persons with mental
disabilities to eat In"theba9)1:room"of a res-
taurant or to refuse to, allow I!- person.wttn a
disability the full' use of a health spa because
of stereotypes about the person's ability to
participate. S,ectlon 36.203(a) states: :th'at I!-'
public accommodation shall', ,afford goods,
services. facilities. privileges,' advantages,
and accommodations to an Individual with a
disability In the most Integra.ted setting ap-
propriate to the .needa of the Indlvlduai. Sec~
tlon 36.203(b) spMlfles that, notWithstanding
the existence of separate or different pro-
grams or activities provided In accordance
with this section. 'an Individual with a dis-
ability shall not be denied the opportunity
to participate In such programs or activities
that are 'not separate or different. Section
306.203(c), which is dertved from section
501(d) of the Americans with Disabilities Act.
states that nothing in this part shall be con-
strued to require an Individual with a dis-
ability to accept an accommodation, ald.
service. opportunity, or benefit that he or
she chooses not to accept. . .

Taken together, these provisions are in-
tended to prohibit exclusion and segregation
of individuals with disab111tles and the de-
nial .or equal opportunities enjoyed by oth-
ers. based on. among other things, presump-
tions. patronizing attitudes, fears. and
stereotypes about individuals with disabil-
Ities. Consistent with these standards, public
accommodations are required to make deci-
sions based on facts applicable to Individuals
and not on the basis of presumptions as to
what a class of Individuals with disabll!tles
can or cannot do.

Sections 36.203 (b) and (c) make clear that
Individuals with dlsab1l1tles cannot be de-
nied the opportunity to participate In pro-
grams that are not separate or different.
This Is an Important and overarching prin-
ciple of the Americans ,with Dlsab!1ltles Act.
Separate, special. or different programs that
are designed to provide a benefit to persons
with dlsab111tles cannot be used to restrict
the participation of persons with disabilities
In general, Integrated activities.

For example. a person who is blind may
wish to decline part.lclpattng In a special mu-
seum tour that allows persons to touch
sculptures in an exhibit and Instead tour the
exhibit at his or her own pace with the muse-
um's recorded tour. It Is not the Intent of
this section to require the person who Is
blind to avail himself or herself of the spe-
cial tour. Modified participation for persons
with disabillties must be a cbolce, not a re-
qulrement.

Further, It would not be a violation of this
section for an establishment to offer rec-
reational programs specially designed for
children with mobility impairments In those
limited circumstances. However, It would be
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a:,:vlolatio~ of thls,'sectlon If tlie entlty;th'en,
',excluded these chll'dren, from other, rec-

rlia.tlonil!l servtcea-rnade available to non-
disabled children, or required children with
disabilities to attend only designated pro-
grams. ," "

Many' commenters asked that the Depart-
ment clarify a public' accommodation's Obli-
gations within the Integrated program whim
it offers a separate program, but an individ-
ual with a disability chooses not to partlcl-
patein the separate program. It Is .Irnpos-
sible to make a blanket statement as to
what level of auxiliary aids or modifications
are required In the integrated program.'
Rather, each situation must be assessed indi-
vidually. Assuming the Integrated program
wO)lld be appropriate for a particular Indi-
vidual. the extent to which that Individual
must be provided with modifications will de-
pend not only on 'what the Individual needs
but also on the limitations set forth In sub-
part C. For example, It may constitute an
undue burden for a particular public accom-
modation, which provides a.,full-time inter-
preter in its specia.l guided tour for Indlvld-
uals with hearing Impadrrnenta, to hire an
additional Interpreter for those individuals
who choose to attend the Integrated pro-
gram. The Department cannot identify cat-
egorically the level of a.sslstance or aid re-
quired In the Integrated program.

The preamble to the proposed rule con-
tained a statement that some Interpreted as
encouraging the continuation of separate
schools. sheltered workshops, special rec-
reationa.l programs. and other similar pro-
grams. It Is Important to emphasize, that
136.202(0) only calls for separate programs
when such programs are "necessa.ry" to pro-
vide as effective an opportunity to Individ-
uals with disabilities as to other Individuals.
Likewise, §36.203(a) only permits separate
programs when a more Integrated setting
would not be "appropriate." Sepa.rate pro-
grams are permitted, then, in only llmited
circumstances. The sentence at issue has
been deleted from the preamble because it
was too broadly stated and had been erro-
neously Interpreted as Departmental encour-
agement of separate programs without quali-
fication.

The proposed rule's reference in §36.203(b)
to separate programs or activities provided
In accordance with "this sectton" has been
changed to "this subpart" In recognition of
the fact that separate programs or activities
may, In some limited circumstances. be per-
mltted not only by § 36.203(a) but also by
§ 36.202(c).

In addition. some commenters suggested
that the Individual with the disability is the
only one who can decide whether a setting Is
"appropriate" and what the "needs" are.
Others suggested that only the publlc accom-
modation can make these determinations.
The regulation does not give exclusive re-
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." SP~hSibnit;" to either party. Rather, the de-
terminations are to 'be made based on an ob-
jective view. presumably 'one which would
take Into account views of both parties.

,Some commenters expressed concern that
§36.203(c), which states that nothing In the

'rule requires an Individual with a disability
to accept special accommodations and serv-
Ices provided under the ADA. could be Inter-
preted to allow guardians of infants or older
people with disabilities to refuse medical
treatment for their wards. Section 36.203(c)
has been revised to make it clear that para-
graph (c) is inapplicable to the concern of
the commenters, A new paragraph (c)(2) has
been added stating that nothing In the regu-
lation authorizes the representative or
guardian of an Individual with a disability to
decline food, water, medical treatment. or
medical services for that IndividuaL New
paragraph (c) clarifies that neither the ADA
nor the regulation alters current Federal law
ensuring the rights, of incompetent individ-
uals with disabilities to receive food, water.
and medical treatment. See. e.q., Child Abuse
Amendments of 1984 (42 U.S.C. 5106a(b)(!0),
5106g(!0»: Rehabilitation Act of 1973, as
amended (29 U.S.C 794): Developmentally Dis-
abled Assistance and Bill of Rights Act (42
U.S.C. 6042).

Sections 36.203(c) (I) and (2) are based on
section 501(d) of the ADA. Section §501(d)
was designed to clarify that nothing in the
ADA requires individuals with disa.biliLies to
accept special accommodations and services
for Individuals with disabilities that may
segregate them:

The Committee added this section (50l(d»
to clarify that nothing In the ADA is in-
tended to permit discriminatory treatment
on the basis of disability. even when such
treatment Is rendered under the guise of pro-
viding an accommodation. service. aid or
benefit to the Individual with disability. For

. example. a blind Individual may choose not
to avail himself or herself of the right to go
to the front of a line, even if a particular
public accommodation has chosen to offer
such a modification of a policy for blind Indi-
viduals. Or. a blind Individual may choose to
decline to participate In a special museum
tour that allows persons to touch sculptures
in an exhibit and Instead tour the exhibits at

_,his or her OWJ.lpace.wttn the'museum's re-'
"corded tour. ' , ,

(judiciary repOrt at 71-72.) The Act is not to
be construed to mean that an individual with
disabilities must accept special accommoda-
tions and services for individuals with .dls-
abilities when that Individual chooses to par-
ticipate in the regular services already of-
fered. Because medical treatment. Including
treatment for particular conditions, is not a
special accommodation or service for indi-
viduals with disabilities under section 5O!(d),
neither the Act nor this partprovtdes affirm-
ative authority to suspend such treatment.
Section 501(d) is Intended to clarify that, the
Act is not designed to roster discrimination
through mandatory acceptance of special
services when other alternat.ives are pro-
vided: this concern does not reach to the pro-
vision of medical treatment for the disabling
condi tion itself. .

Section 36,213makes clear that the limita-
tions contained in subpart C are to be read
Into subpart B. Thus. the Integration re-
quirement is subject to the 'various defenses
contained in subpart C. such as safety. if eli-
gibility criteria are at issue (§36.30!(b». or
fundamental alteration and undue burden. if
the concern is provision of auxiliary aids
(§ 36.303(11.».

Section 36.204 Administrative Methods

Sectlori 36,204 specifies that an individual
or entity shall not. directly. or through con-
tractual or other arrangements, utilize
standards or criteria or methods of adminis-
tration that have the effect of discriminat-
Ing on the basis of disability or that perpet-
uate the discrimination of others who are
subject to common administrative control.
The preamble discussion of §36.301addresses
eligibility criteria In detail.

Section 36.204 is deri ved from section
302(b)(1)(D) of the Americans with DIsabil-
ities Act. and it uses the same language used
in the employment section of the ADA (sec-
tion l02(b)(3)). Both sections incorporate a
disparate impact standard to ensure the ef-
fectiveness of the legislative mandate to end
discrimination. This standard Is consistent
with the Interpretation of section 504 by the
U.S. Supreme Court in Alexander v. Choate.
469 U.S. 287 (1985). The Court In Choate ex-
plained that members of Congress made nu-
merous statements during passage of section
504 regarding eliminating architectural bar-
riers. providing access to transportation. and
eliminating discriminatory effects of job
qualification procedures. The Court then
noted: "These statements would ring hollow
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If the resulting legislation could not rectify
the harms resulting from action that dis-
criminated by effect as well as by design." Id
at 297(footnote omitted).

Of course. §36.204Is subject to the various
limitations contained In subpart C Including,
for example, necessity (§36.301(a)), safety
(§ 36.301(b)), fundamental alteration
(§ 36.302(a)), readily achievable (§36.304(a»,
and undue burden (§36.303(a)).

Section 36.205 Association

Section 36.205 Implements section
302(b)(1)(E) of the Act, which provides that a
public accommodation shall not exclude or
otherwise deny equal goods, services, facili-
ties, privileges, advantages, accommoda-
tions, or other opportunities to an individual
or entity because of the known disability of
an Individual with whom the Individual or
entity. Is known to have a relationship or as-
soclatlon. This section Is unchanged from
the proposed rule.

The Individuals covered under this section
Include any Individuals who are discrimi-
nated against because of their known asso-
cration with an Individual with a disability.
For example. It would be a Violation of this
part for a day care center to refuse admis-
sion to a child because his or her brother has
HIV disease.

This protection Is not limited to those who
bave a fam1l!al relationship with the individ-
ual who has a disability. If a place of public
accommodation refuses admission to a per-
son with cerebral palsy and his or her com-
panions, the companions have an Independ-
ent right of action under the ADA and this
section.

During the legislative process, the term
"entity" was added to section 302(b)(1)(E) to
clarify that the scope of the provision is in-
tended to encompass not only persons who
have a known association with a person with
a disability, but also entities that provide
services to or are otherwise associated with
such Individuals. This provision was In-
tended to ensure that entities such as health
care providers, employees of social service
agencies, and others who provide profes-
sional services to persons wi th disabilities
are not subjected to discrimination because
of their professional association wi th persons
with disab!l!tles. For example, it would be a
violation of this section to terminate the
lease of a entity operating an independent
Irving center for persons with disablllties, or
to seek to evict a heal th care provider be-
cause that Individual or entity provides serv-
ices to persons with mental impairments.

Section 36.206 Retaliation or Coercion

Section 36.206 Implements section 503 of
the ADA, which prohibits retaliation against
any Individual who exercises his or her
rights under the Act. This section is un-
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changed from the proposed rule. Paragraph
(a) of §36.206provides that no private entity
or publio entity shall. discriminate against
any individual because that Individual has
exercised his or her right to oppose any act
or practice made unlawful by this part or
because that individual made a charge, t~stl-
fled, assisted, or participated In any manner
in an investigation, proceeding, or bearing
under the Act or this part.

Paragraph (b) provides that no private en-
tity or public entity shall coerce, Intimidate;
threaten, or Interfere with any Individual In
the exercise of his or her rights under this
part or because that Individual aided or en-
couraged any other individual In the exercise
or enjoyment of any right granted or pro-
tected by the Act or this part.

Dlustratlons of practices prohibited by this
section are contained in paragraph (c), which
is modeled on a similar provision in the reg-
ulations Issued by the Department of Hous-
ing and Urban Development to Implement
the Fair Housing Act (see 24 CFR
l00.400(c)(1». Prohlbrted actions may include'

(1) Coercing an Individual to deny or limit
the benefits, services, or advantages to
which he or she is entitled under the Act or
this part;

(2) Threatening, intimidating, or Interfer-
ing with an individual who is seeking to ob-
tain or use the goods, services, fa.cllltles,
privileges, advantages, or accommodations
of a public accommodation'

(3) Intimidating or threatening any person
because that person is assisting or encourag-
ing an Individual or group entitled to claim
the rights granted or protected by the Act or
this part to exercise those rights; or

(4) Retaliating against any person because
that person has participated in any Inves-
tigation or action to enforce the Act or this
part.

This section protects not only indivlduals
who allege a violation of the Act or this
part, but also any individuals who support or
assist them. This section applies to all inves-
tigations or proceedings initiated under the
Act or this part without regard to the ulti-
mate resolution of the underlying allega-
tions. Because this section prohibits any act
of retaliation or coercion in response to an
Individual's effort to exercise rights estab-
lished by the Act and this part (or to support
the efforts of another Individual). the section
applies not only to public accommodations
that are otherwise subject to this part, but
also to Individuals other than public accom-
modations or to public entities. For exam-
ple, it would be a violation of the Act and
this part for a private individual, e.g., a res-
taurant customer, to harass or intimidate an
individual with a disability in an effort to
prevent that Individual from patronizing the
restaurant. It WOUld,likewise, be a violation
of the Act and this part for a public entity to
take adverse action against an employee who
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appeared as a witness on behalf of an individ-
ual who sought to enforce the Act.

Section 36.207 Places of Public Accommodation
Located in Private Residences

A private home used exclusively as a resi-
dence Is not covered by title III because It Is
neither a "commercial facility" nor a "place
of publtc accommodation." In some situa-
tions, however, a private home Is not used
exclusively as a residence, but houses a place
of public accommodation in aU or part of a
home (e.g., an accountant who meets with
his or her Clients at his or her residence).
Section 36.207(a) provides that those portions
of the pri vate residence used In the operation
of the place of public accommodation are
covered by this part.

For Instance, a home or a portion of a
home may be used as a: day care center dur-
mg the day and a residence at night. If all
parts of the house are used for the day care
center. then the entire residence is a place of
public accommodation because no part of the
house Is used exclusively as a residence. If an
accountant uses one room In the house sole-
ly as his or her professional office, then a
portion of the house is used exclusively as a
place of public accommodation and a portion
is used exclusively as a residence. Section
36.207provides that when a portion of a resi-
dence Is used exclusively as a residence. that
portion is not covered by this part. Thus, the
portions of the accountant's house, other
than the professional office and areas and
spaces leading to it. are not covered by this
part. All of the requirements of this rule
apply to the covered portions, Including re-
qutrements to make reasonable modifica-
tions in policies. eliminate discriminatory
eligibility criteria, take readily achievable
measures to remove barriers or provide read-
ily achievable alternatives (e.g., making
house calls), provide auxiliary aids and serv-
ices and undertake only accessible new con-
struction and alterations.

Paragraph (b) was added in response to
comments that sought clarification on the
extent of coverage of the private residence
used as the place of public accommodation.
The final rule makes clear that the place of
accommodation extends to all areas of the
home used by clients and customers of the
place of public accommodation. Thus, the
ADA would apply to any door or entry way,
hall ways, a restroom, If used by customers
and clients: and any other portion of the res-
idence, Interior or exterior, used by cus-
tomers or clients of the public accommoda-
tion. This Interpretation Is simply an appli-
cation of the general rule for ali public ac-
commodations, which extends statutory re-
quirements to all portions of the racnttv
used by customers and clients, including. if
applicable. restrooms, hallways, and ap-
proaches to the public accommodation. As
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with other public accommodations, barriers
at the entrance and on the sidewalk leading
up to the public accommodation, if the side-
walk is under the control of the public ac-
commodation, must be removed If doing so Is
readily achievable.

The Department recognizes that many
businesses that operate out of personal resi-
dences are quite small. often employing only
the homeowner and having limited total rev-
enues. In these circumstances the effect of
ADA coverage would likely be quite mini-
mal. For example, because the obligation to
remove existing architectural barriers is
limited to those that are easily accomplish-
able without much difficulty or expense (see
§36.304), the range of required actions would
be quite modest. It might not be readily
achievable for such a place of public accom-
modation to remove any existing barriers. If
it Is not readlly achievable to remove exist-
ing architectural barrIers. a public accom-
modation located In a private residence may
meet its obligations under the Act and this
part by providing Its goods or services to cli-
ents or customers with disabilities through
the use of alternative measures, Including
del!very of goods or services in the home of
the customer or client. to the extent that
such alternative measures are readily
achievable (See §36.305).

Somc commenters asked for clarification
as .to how the new construction and alter-
ation standards of subpart D will apply to
residences. The new construction standards
only apply to the extent that the residence
or portion of the residence was designed or
Intended for use as a public accommodation.
Thus, for example. if a portion of a home is
designed or constructed for use exclusively
as a lawyer's office or for use both as a law-
yer's office and for residential purposes. then
It must be designed In accordance with the
new construction standards In the appendix.
LikewIse, if a homeowner is undertaking al-
tera.tions to convert all or part of his resi-
dence to a place of publ!c accommodation.
that work must be done in compliance with
the alterations standards in the appendix.

The preamble to the proposed rule ad-
dressed the appl!cable requirements when a
commercial facility is located in a private
residence. That situatIon Is now addressed in
§36.40l(b) of subpart D.

Section 36.208 Direct Threat

Section 36.208(a) implements section
302(b)(3) of the Act by providing that this
part does not require a public accommoda-
tion to perml t an individual to participate in
or benefit from the goods, services, facilities,
privileges, advantages and accommodations
of the public accommodation, if that individ-
ual poses a direct threat to the hea.lth or
safety of others. ThIs section Is unchanged
from the proposed rule.
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The Department received a significant
number of comments on this section. Com-
menters representing Individuals with dis-
abilities generally supported this provision,
but suggested revisions to further limit tts
application. commenters representing public
accommodations generally endorsed modi-
fications that would permit a public accom-
modation to exercise its own judgment In de-
termining whether an individual poses a di-
rect threat.

The inclusion of. this provision Is not In-
tended to Imply that persons wlthdisabll-
ities pose risks to others. It is Intended to
address concerns that may arise in this area.
It establishes a strict standard that must be
met before denying service to an individual
with a disability or excluding that individual
from participation.

Paragraph (b) of this section explains that
a "direct threat" Is a significant risk to the
health or safety of others that cannot be
eliminated by a modification of policies,
practices, or procedures, or by the provision
of auxillary aids and services. This para-
graph codifies the standard first applied by
the Supreme Court in School Board of Nassau
County v. Arline, 480U.S. 273 (1987),in which
the Court held that an individual with a con-
tagious disease may be an "individual with
handicaps" under section 504of the Rehabili-
tation Act. TnArline, the Supreme Court rec-
ognized that there is a need to balance the
interests of people with disabilities against
legitimate concerns for public safety. Al-
though persons with disabilities are gen-
erally entitled to the protection of this part,
a person who poses' a significant risk to oth-
ers may be excluded if reasonable modifica-
tions to the public accommodation's poli-
cies, practices, or procedures will not elimi-
nate that risk. The determination that a per-
son poses a direct threat to the health or
safety of others may not be based on gen-
eralizations or stereotypes about the effects
of a particular disab!lity; it must be based on
an individual assessment that conforms to
the requirements of paragraph (c) of this sec-
tion.

Paragraph (c) establishes the test to use in
determining whether an individual poses a
direct threat to the health or safety of oth-
ers. A public accommodation is required to
make an individualized assessment, based on
reasonable judgment that relies on current
medical evidence or on the best ava!lable ob-
jective evidence, to determine: The nature,
duration, and severity of the risk; the prob-
ability that the potential injury will actu-
ally occur; and whether reasonable modifica-
tions of policies, practices. or procedures
will mitigate the risk. This is the test estab-
lished by the Supreme Court in Arline. Such
an inquiry is essential If the law is to
achieve its goal of protecting disabled indi-
viduals from discrimination based on preju-
dice, stereotypes, or unfounded fear, while
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giving appropriate weight to legitimate con-
cerns, such as the need to avoid exposing

.'others to significant health and safety risks.
Making .this assessment will not usually re-
quite the services of a physician. Sources for
medical knowledge include guidance from
public health authorities, such as the U.S.
Public Health Service, the Centers for Dis-
ease Control, and the National InstitUtes of
Health, including the National Institute of
Mental Health.

Many of the commenters sought clarifica-
tion of the inquiry requirement. Some sug-
gested that publlc accommodations should
be prohibited from making any inquiries to
determine if an individual with a disability
would pose a. direct threat to other persons.
The Department believes that to preclude all
such inquiries would be inappropriate. Under
§ 36.301of this part, a public accommodation
is permitted to establish eligibility criteria
necessary for the safe operation of the place
of public accommodation. Impltci t in that
right is the right to ask if an individual
meets the criteria. However, any eliglblJity
or safety standard established by a public ac-
commodation must be based on actual risk,
not on speculation or stereotypes; it must be
applled to all clients or customers of the
place of public accommodation; and inquiries
must be limited to matters necessary to the
application of the standard.

Some commenters suggested that the test
established in the Arline decision, which was
developed In the context of an employment
case, is too stringent to apply in a public ac-
commodations context where interaction be-
tween the public accommodation and its cli-
ent or customer Is often very brief. One sug-
gested alternative was to permit public ac-
commodations to exercise "good faith" judg-
ment in determining whether an individual
poses a direct threat, particularly when a
public accommodation Is dea.llng with a cli-
ent or customer engaged In disorderly or dis-
ruptive behavior.

The Department believes that the ADA
clearly requires that any determination to
exclude an individual from participation
must be based on an objective standard. A
public accommodation may establish neutral
eligibility criteria as a condition of receiving
its goods or services. As long as these cri-
teria are necessary for the safe provision of
the public accommodation's goods and serv-
ices and applied neutrally to all clients or
customers, regardless of whether they are in-
dividuals with dlsabllltles, a person who is
unable to meet the criteria may be excluded
from partlcipa.tlon without inquiry into the
underlying reason for the inabili ty to com-
ply. In places of public accommodation such
as restaurants, theaters, or hotels, where the
contact between the public accommodation
and its clients is transitory, the uniform ap-
plication of an eligibility standard preclud-
ing violent 01' disruptive behavior by any ell-
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ent or customer should be sufficient to en-
able a public accommodation to conduct its
business in an orderly manner.

Some other commenters asked for clari-
fication of the application of this provision
to persons, particularly children, who have
short-term. contagious illnesses, such A.S fe-
vers, Influenza, or the common cold. It Is
common practice in schools and day care set-
tings to exclude persons with such illnesses
until the symptoms subside. The Department
believes that these commenters misunder-
stand the scope of this rule. The ADA only
prohibits discrimination against an individ-
ual with a disability. Under the ADA and
this part, a "disability" Is defined as a phys-
Ical or mental Impairment that substan-
tially limits one or more major life actlvl-
ties. Common, short-term illnesses that pre-
dictably resolve themselves within a matter
of days do not "substantially limit" a major
life activity; therefore, It Is not a violation
of this part to exclude an individual from re-
ceiving the services of a public accommoda-
tion because of such transitory illness. How-
ever, this part does apply to persons who
have long-term illnesses. Any determination
with respect to a person wlio has a chronic or
long-term illness must be made In compli-
ance with the requirements of this section.

Section 36.209 Illegal Use of Drugs

Section 36.209effectuates section 510of the
ADA,which clarifies the Act's application to
people who use drugs illegally. Paragraph (a)
provides that this part does not prohibit dis-
crimination based on an individual's current
Illegal use of drugs.

The Act and the regulation distinguish be-
tween illegal use of drugs and the legal use
of substances, whether or not those sub-
stances are "controlled substances," as de-
fined in the Controlled Substances Act (21
U.S.C. 812). Some controlled substances are
prescription drugs that have legitimate med-
Ical uses. Section 36.209does not affect use of
controlled substances pursuant to a valid
prescription, under supervision by a llcensed
health care professtonal, or other use that is
authorized by the Controlled Substances Act
or any other provision of Federal law. It does
apply to illegal use of those substances, as
well as to lllegal useof controlled substances
that are not prescription drugs. The key
question is whether the individual's use of
the substance is illegal, not whether the sub-
stance has recognized legal uses. Alcohol Is
not a controlled substance, so use of alcohol
is not addressed by §36.209.AlcoholiCS are In-
dividuals with disabilities, subject to the
protections of the statute.

A distinction is also made between the use
of a substance and the status of being ad-
dicted to that substance. Addiction Is a dis-
ability, and addicts are individuals with dis-
abilities protected by the Act. The protec-
tion, however, does not extend to actions
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based on the Illegal use of the substance ..In
other words, an addict cannot use the fact of
his or her addiction as a defense to an action
based on illegal use of drugs. This distinction
is not artificial. Congress intended to· deny
protection to people who engage In the ille-
gal use of drugs, whether or not they are ad-
dicted, but to provide protection to addicts
so long as they are not currently using
drugs.

A third distinction Is the difficult one be-
tween current use and former use. The defi-
nition of "current Illegal use of drugs" in
§36.104,which Is based on the report of the
Conference Committee, H.R. Conf. Rep. No.
596, 100st Cong., 2d Sess. 64 (1990),is "illegal
use of drugs that occurred recently enough
to justify a reasonable belief that a person's
drug use is current or that continuing use is
a real and ongoing problem."

Paragraph (a)(2)(i) specifies that an Indi-
vidual who has successfully completed a su-
pervised drug rehabilitation program or has
otherwise been rehabilitated successfully
and who is not engaging in current illegal
use of drugs is protected. Paragraph (a)(2)(iil
clarifies that an individual who is .currently
participating in a supervised rehabilitation
program and is not engaging in current ille-
gal use of drugs is protected. Paragraph
(a)(2)(liIl provides that a person who is erro-
neously regarded as engaging In current ille-
gal use of drugs, but who is not engaging in
such use, is protected.

Paragraph (b) provides a limited exception
to the exclusion of current illegal users of
drugs from the protectlons of the Act. It pro-
hibits denial of health services, or services
provided In connection with drug rehabi lita-
tion, to an individual on the basis of current
Illegal use of drugs, if the individual Is other-
wise entitled to such services. As explained
further in the discussion of § 36.302,a health
care facility that specializes in a particular
type of treatment, such as care of burn vic-
tims, is not required to provide drug reha-
bilitation services, but it cannot refuse to
treat an individual's burns on the grounds
that the individual Is illegally using drugs.

A commenter argued that health care pro-
vlders should be permitted to use their medi-
cal Judgment to postpone discrettonary med-
ical treatment of Individuals under the influ-
ence of alcohol or drugs. The regulation per-
mits a medical practitioner to take into ac-
count an individual's use of drugs in deter-
mining appropriate medical treatment. Sec-
tion 36.209provides that the prohibitions on
discrimination in this part do not apply
when the public accommodation acts on the
basis of current illegal use of drugs. Al-
though those prohibitions do apply under
paragraph (b), the limitations established
under this part also apply. Thus, under
§ 36.208,a heal th care provider or other public
accommodation covered under §36.209(b)may
exclude an Individual whose current illegal
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use of drugs poses a direct threat to the
health or safety of others. and, under §36.301,
a public accommodation may impose or
apply ellglblllty criteria that are necessary
for the provision of the services being, or-
Iered, and may impose legitimate safety re-
quirements that are necessary for safe oper-
ation. These same limitatioris also apply to
individuals with disablllties who use alcohol
or prescription drugs. The Department be-
lieves that these provisions address this
commenter's concerns.

Other commenters 'pointed out that ab-
stention from the use of drugs is an essential
condition for participation in some drug re-

. hablll tatlon programs, and may be a nec-
essary requirement' in inpatient or residen-
tial settings. The Department believes that
this comment is well-founded. Congress
clearly did not intend to exclude from drug
treatment programs the very individuals
who need such programs because of their use
of drugs. In such a situation. however, once
an individual has been admitted to a pro-
gram, abstention may be a necessary and ap-
propriate condition to continued participa-
tion. The final rule therefore provides that '60
drug rehabil1tatlon or treatment program
may deny participation to individuals who
use drugs while they are in the program.

Paragraph (c) expresses Congress' inten-
tion that the Act be neutral with respect to
testing for illegal use of drugs. This para-
graph Implements the provision in section
510(b) of the Act that allows entities "to
adopt or administer reasonable poltctes or
procedures, including but not limited to drug
testing," that ensure an individual who is
participating in a supervised rehabilitation
program, or who has completed such a pro-
gram or otherwise been rehabilitated suc-
cessfully, is no longer engaging in the lllegal
use of drugs. Paragraph (c) is not to be con-
strued to encourage. prohibit. restrict. or au-
thorize the conducting of testing for the ille-
gal use of drugs.

Paragraph (c) of §36.209 clarifies that It Is
not a violation of this part to adopt or ad-
minister reasonable policies or procedures to
ensure that an individual who formerly en-
gaged in the lllegal use of drugs Is not cur-
rently engaging in lllegal use of drugs. Any
such policies or procedures must, of course,
be reasonable. and must be designed to iden-
tify accurately the megal use of drugs. This
paragraph does not authorize Inquiries,
tests. or other procedures that would dis-
close use of substances that are not con-
trolled substances or are taken under super-
vision by a licensed health care professional,
or other uses authorized by the Controlled
Substances Act or other provisions of Fed-
eral law, because such uses are not Included
in the definition of "illegal use of drugs."

One commenter argued that the rule
should permit testing for lawful use of pre-
scription drugs. but most favored tho expla-
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nation that testsmust be limited to unlaWful
use In order to avoid revealing the. use of pre-
scription medicine used to treat: disabilities.
Tests revealing legal use of preSCription

,drugs might violate the prohibition In.§36.301
of attempts ·to unnecessarily identify the ex-
istence of a disability.

Section 36.210 Smoking

Section 36.210restates the clarification In
section 5Ol(b) of the Act that the Act does
not preclude the prohibition of, or Imposi-
tion of restrictions on, smoking. Some com-
menters argued that §36.210 does not go far
enough, and that the regulation should pro-
hibit smoking in all places of public accom-
modation. The reference to smoking in sec-
tion 501 merely clarlfles that the Act does
not require public accommodations to ac-
commodate smokers by permitting them to
smoke In places of public accommodations.

Section 36.211 Maintenance of Acces.'1ib/e
Features

Section 36.211 provides that a public ac-
commodation shall maintain in operable
working condition those features of facilities
and equipment that are required to be read-
ily accessible to and usable by persons with
disabilities by the Act or this part. The Act
requires that, to the maximum extent fea-
sible. facilities must be accessible to, and us-
able by, individuals with disabilities. This
section recognizes that it Is not sufficient to
provide features such as accessible routes,
elevators, or ramps, If those features are not
maintained in a manner that enables Indi-
viduals with disabilities to use them. Inoper-
able elevators .. locked accessible doors, or
"accessible" routes that are obstructed by
furniture, filing cabinets, or potted plants
are neither "accessible to" nor "usable by"
individuals with disabilities.

Some commenters objected that this sec-
tion appeared to establish an absolute re-
quirement and suggested that language from
the preamble be included In the text of the
regulation. It is, of course, impossible to
guarantee that mechanical devices will
never fail to operate. Paragraph (b) of the
final regulation provides that this section
does not prohibit Isolated or temporary
Interruptions in service or access due to
maintenance or repairs. This paragraph Is in-
tended to clarify that temporary obstruc-
tions or isolated instances of mechanical
failure would not be considered violations of
the Act or this part. However, allowing ob-
structions or "out of service" equipment to
persist beyond a reasonable period of time
would violate this part, as would repeated
mechanical failures due to improper or Inad-
equate maintenance. Failure of the public
accommodation to ensure that accessible
routes are properly maintained and free of
obstructions, or failure to arrange prompt
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repair of inoperable elevators or other equip-
ment·intended to provide access, would also
violate this. part.

Other commenters requested that this sec-
tion be expanded to include specific require-
ments for Inspection 'and maintenance of
equipment, for training staff in the proper
operation of equipment, and for maintenance
of specific It.ems. The Department believes
that this section properly establishes the
general requirement. for rnalntal ning access
and that furt.her, more det.alled requirements
are not. necessary.

Section 36.212 Insurance
The Depart.ment. recerved numerous com-

merits on proposed §36.2l2. Most support.ert
the pr-oposed regulation but, fplt. t.hat, it. did
not. go far enough in protecting individuals
with disabilities and persons associated with
them from discrimination. Many corn-
msnters argued t.hat, language from the' pre-
amble to t.he proposed regulation should be
included in the text of the final regulatlon.
Other comrnentcrs argued that even that
language was not strong enough, and that
more stringent standards should be estab-
lished. Only a few commenters argued that
the Act does not apply to Insurance under-
writing practices or the tenus of insurance
contracts. These commenters cited language
from the Senate committee report (S. Rep.
No. 116. lOlst Cong .. 1st Sess .. at 84--86(1989)
(hereinafter "Senate report"». indicating
that Congress did not Intend to affect exist-
ing Insurance practices.

The Department has decided to adopt the
language of the proposed rule without
change. Sections 36.212 (a) and (b) restate
section 501(c) of the Act, which provides that
the Act shall not be construed to restrict
certain insurance practices on the part of in-
surance companies and employers, as long as
such practices are not used to evade the pur-
poses of the Act. Section 36.212(c) Is a spe-
cific application of §36.202(a). which pro-
hibits denial of participation on the basis of
disability. It provides that a public accom-
modation may not refuse to serve an Individ-
ual with a disability because of limitations
on coverage or rates In its insurance policies
(see Judiciary report at 56).

Many commenters supported the require-
merits of §36.2l2(c) in the proposed rule be-
cause it addressed an Important reason for
denial of services by public accommodat.lons.
One commenter argued that services could
be denied if the Insurance coverage required
exclusion of people whose disabilities were
reasonably related to the risks involved in
that particular place of public accomrnoda-
tion. Sections 36.208and 36.301 establish cri-
teria for denial of participation on the basis
of legitimate safety concerns. This para-
graph does not prohibit consideration of such
concerns in Insurance policies, but provides
that any exclusion on the basis of disability
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must be based on tho permissible criteria,
rather than on the terms of the Insurance
contract.

Language in the committee reports Indi-
cates that Congress intended to reach insur-
ance practices by prohibiting differential
treatment of individuals wlt.h disabilities in
insurance offered by public accommodations
unless the differences are justified. "Under
the ADA. a person with a disability cannot
be denied insurance or be subject to different
terms or conditions of insurance based on
disability alone, if the disabilit.y does not,
pose increased risks" (Senate report. at. 84;
]'~ducatlon and Labor report at. 136). Section
5011e) (I) of the Act was intended to cmpha-
stze that. "insurers may continue to sell to
and underwrite individuals applying for life,
healt.h, or other insurance on an individually
underwrttt.cn basis, or' to service such insur-
ance products. so lone as the standurds used
are bascr! 011 sound actuUlial duta cl7Id not 011
speculation" .(Judiciary repoi t at 70 (empha-
sis added); sec also Senate report at. 85; Edu-
cation and Labor report at 137).

The committee reports Indicate t.hat un-
derwriting and classification of risks must
be "based on sound actuarial principles or be
related to actual or reasonably anticipated
experience" (see. e.g .• Judiciary report at 71).
Moreover. "while a plan which limit.s certain
kinds of coverage based on classification of
risk would be allowed * • *, the plan may
not refuse to insure, or refuse to continue to
insure, or limit the amount, extent, or kind
of coverage available to an individual. or
charge a different rate for the same coverage
solely because of a physical or mental im-
pairment. except where the refusal, limita-
tion, or rate differential Is based on sound
actuarial principles or is related to actual or
reasonably anticipated experience" (Senate
report at 85; Education and Labor report at
136-37; Judiciary report at 71). The ADA,
therefore, does not prohi bi t use of legi tim ate
actuarial considerations to justify differen-
tial treatment of Individuals with disabil-
ities in Insurance.

The committee reports provide some guid-
ance on how nondiscrimination principles in
the disability rights area relate to insurance
practices. For example, a person who is blind
may not be denied coverage based on blind-
ness independent of actuarial risk classifica-
tion. With respect to group health insurance
coverage. an individual with a pre-existing
c.onditlon may be denied coverage for that
condi tlon for the period specified in the pol-
Icy. but cannot be denied coverage for illness
or injuries unrelated to the pre-existing ccn-
dition. Also. a public accommodation may
offer insurance pollcies that limit coverage
for cert.ain procedures or treatments, but
may not en tirely deny coverage to a person
with a disabil ity.

The Department requested comment on
the extent to which data that would estab-
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!Ish statistically sound 'correlations .are
available. 'Numerous' commenters cited per-
vasive problems in the aval labtlf ty and cost
of insurance for individuals with disabilities
and parents cif chtldren with dlsebilf ttea. No
commenters cited specific data, 'or sources of
data, to support specIfic exclusionary prac-
tices. Several cornrnenters reported that,
even when statistics are ava!lable, they are
often outdated and do not reflect current
medical technology' and treatment methods.
Concern was expressed that adequate efforts
are not made to distinguish those Individuals
who are high users of health care from indi-
viduals In the same diagnostic groups who
may be low users of health care. One Insurer
reported that "hard data and actuarial sta-
tistics are not ava!lable to provide precise
numerical Justifications for every underwrit-
Ing determination," but argued that deci-
sions may be based on "Iogfcal principles
generally accepted by actuarial science 'and
fully consistent with state Insura.nce laws."
The comrnenter urged that the Department
recognize the validity of information other
than statistical data as a basis for Insurance
determinations.
'The most frequent comment was a rec-

ommendation that the final regulation
should require the Insurance company to
provide a copy of the actuarial data on which
Its actions are based when requested by the
applicant. Such a requirement would be be-
yond anything contemplated by the Act or
by Congress and has therefore not been In-
cluded In the Department's final rule. Be-
cause the legislative history of the ADA
clarifies that different treatment of Individ-
uals with dlsab1lltles In Insurance may be
Justified by sound actuarial data, such actu-
arial data wlll be critical to any potential
litigation on this Issue. This Information
would presumably be obtainable in a court
proceeding where the Insurer's actuarial
data was the basis for different treatment of
persons with dlsab!llties. In addition. under
some State regulatory schemes, Insurers
may have to file such actuarial Information
with the State regulatory agency and this
Information may be obtainable at the State
level.

A few commenters representing the insur-
ance Industry conceded that underwriting
practices In life and health Insurance are
clearly covered. but argued that property
and casualty Insurance are not covered. The
Departmen t sees no reason for this distinc-
tion. Although life and health Insurance are
the areas where the regulation will have Its
greatest application, the Act applies equally
to unjustified discrimination in all types of
insurance provided by public accommoda-
tions. A number of commenters, for example,
reported difficulties In obtaining automobile
Insurance because of their disablllties. de-
spite their having good driving records.
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Section 36.213 Relatfonship of Subpart 8 to
, Sulipai'ts C and D"

This section explains that subpart B sets
forth the general principles of non-

, discrimination applicable to all entities sub-
ject to .thts regulation, while subparts C and
D provide guidance on the appllcatton.or this
part to spec!f1c sl tuatlons. The specific pro-
visions In subparts C and D, Including the
limitations on those provisions. control over
the general provisions in circumstances
where' both spsctrte and general provisions
apply. Resort to the general provisions of
subpart B Is only appropriate where there
are no !l-ppllcable specific ruleaof guidance
In subparts C or D. This Interaction between
the specific requirements and the generalre-
qulrements operates with regard to contrac-
tual obligations as well.

One illustration of this principle Is Its ap-
plication to the obligation of a public accom-
modation to provide aocess to services by re-
mova.l of architectural barriers or by alter-
natives to barrier remova.l. The general re-
quirement, established In subpart B by
§36.203, Is that a public accommodation must
provide Its services to Individuals with dis-
abilities In the most Integrated setting ap-
propriate. This general requirement would
appear to categorically prohibit "seg-
regated" seating for persons In wheelchairs.
Section 36.304, however, only requires re-
moval of architectural barriers to the extent
that removal Is "readily achievable." If pro-
viding access to all areas of a restaurant. Cor
example, would not be "readily achievable."
a public aocommodatlon may provide access
to selected areas only. Also, § 36.305 provides
that, where barrier removal lil not readily
achievable, a public accommodation may use
alternative, readily achievable methods of
maklngjservlces available, such as curbside
service or home delivery. Thus, In this man-
ner. the specific requirements of §§36.304and
36.305 control over the general requirement
of 136.203.

Subpart C-Specific RequtrE171lents

In general. subpart C Implements the "spe-
cific prohibitions" that comprise section
302(bj(2) of the ADA. It also addresses the re-
quirements of section 309 of the ADA regard-
Ing examinations and courses.

Section 36.301 Eligibility Criteria

Section 36.301 of the rule prohibits the Im-
position or application of eligibility criteria
that screen out or tend to screen out an Indi-
vidual with a disability or any class of Indi-
Viduals with disab!l1 ties from fully and
equally enjoying any goods. services, facili-
ties. privileges, advantages, and accommoda-
tions, unless such criteria can be shown to be
necessary for the provision of the goods,
services. facilities. privileges, advantages, or
accommodations being offered. This prohlbl-

ucn is based on sectlon 302(b)(2)(A)(i) of the
ADA,

It would violate this section to establish
excluslv,e or'segregative ellglbility criteria
that would bar. ~for example. all persons who
are deaf from playing on a golf course or all
Individuals with cerebral palsy from attend-
Ing a movie theater, or limit the seating of
Individuals with Down's syndrome to only
particular areas of a restaurant. The wishes.
tastes, or preferences of other customers
rnav not be asserted to justify criteria that
would exclude or segregate individuals with
clisablll ties.

Section 36.301also prohibits attempts by a
public accommodation to unnecessarily Iden-
tify the existence of a disability; for exam-
ple, It would be a violation of this section for
a retail store to require an Indi vidual to
state on a credl t application whether the ap-
p!lcan t has epilepsy. mental illness. or any
other disability. or to inquire unnecessarily
whether an individual has HIV disease.

Section 36.301 also prohibits policies that
unnecessarily impose requirements or bur-
dens on Individuals with diSabilities that are
not placed on others. For example. public ac-
commodations may not require that an Indi-
vidual with a disability be accompanied by
an attendant, As provided by §36.306. how-
ever, a public accommodation is not required
to provide services of a personal nature In-
cluding assistance In toflet.lng. eating. or
dressing.

Paragraph (c) of §36.301 provides that pub-
lic accommodations may not place a sur-
charge on a particular individual with a dis-
ability or any group of Individuals with dis-
abilities to cover the costs of measures, such
as the provision of auxiliary aids and serv-
Ices. barrier removal, alternatives to barrier
removal. and reasonable modifications in
policies. practices. and procedures. that are
required to provide that individual or group
with the nondiscriminatory treatment re-
quired by the Act or this part.

A number of commenters inquired as to
whether deposits required for the use of aux-
iliary aids, such as assistive listening de-
vices. are prohibited surcharges. It Is the De-
partment's view that reasonable. completely
refundable, deposits are not to be considered
surcharges prohibited by this section. Re-
quiring deposits Is an Important means of
ensuring the avallab!llty of equipment nec-
essary to ensure compliance with the ADA.

Other commenters sought clarification ~e
to whether § 36.301(c) prohibits profesaionals
from charging for the additional time that it
may take In certain cases to provide services
to an Individual with disabilities. The De-
partment does not Intend §36.301(c) to pro-
hibit professionals who bill on the basis of
time from charging individuals with disabil-
Ities on that basis, However. fees may not be
charged for the provision of auxiliary aids
and services, barrier removal. alternatives to
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barrier removal. reasonable modifications in
policies. practices. and procedures, or any
other measures necessary to ensure compli-
ance with the ADA.

Otlier commenters inquired as to whether
day care centers may charge for extra serv-
ices provided to Individuals with disabilities.
Ail stated above. § 36.302(c) Is Intended only
to prohibit charges for measures necessary
to achieve compliance with the ADA.

Another commenter asserted that charges
may be assessed for 'home dclivery provided
as an alternative to barrier removal under
§36,305. when home delivery is provided to all
customers for a fee. Charges for home deliv-
ery are permissible if home delivery is not
considered an alternative to barrier removal.
If the public accommodation offers .an alter-
native, such as curb. carry-out, or sidewalk
service for which no surcharge is assessed.
then it may charge for home delivery In ac-
cordance with its standard pricing for home
delivery.
, In addition. §36.3OJ prohibits the imposi-

tion of criteria that "tend to" screen out an
individual with a disability, This concept.
which is derived from current regulations
under section 504 (see. e.g .. 45 CFR 84.13),
makes it discriminatory to impose policles
or criteria that. while not creating a direct
bar to individuals with disabilities, indi-
rectly prevent or limit their ability to par-
ticipate. For example. requiring presen-
tation of a driver's license as the sole means
of identification for purposes of paying by
check would violate this section In sl tua-
ttons where. for example. individuals with
severe vision impairments or developmental
disabilities or epilepsy are ineligible to re-
ceive a driver's license and the use of an al-
ternative means of identification. such as
another photo I.D, or credit card. Is feasible.

A public accommodation may. however.
Impose neutral rules and criteria that screen
out. or tend to screen out. individuals with
disabilities. If the criteria are necessary for
the safe operation of the public accommoda-
tion. Examples of safety qualifications that
would be justifiable in appropriate cir-
cumstances would include height require-
ments for certain amusement park rides or a
requirement that all participants in a rec-
reational rafting expedition be able to meet
a necessary level of swimming proficiency.
Safety requirements must be based on actual
risks and not on speculation. stereotypes. or
generalizations about Individuals with dis-
abilities.

Section 36.302 Modifications in Policies.
Practices. or Procedures

Section 36.302of the rule prohibits the fail-
ure to make reasonable modifications in
policies. practices. and procedures when such
modifications may be necessary to afford
any goods. services. facilities. privileges. ad-
vantages, or accommodations. unless the en-
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tlty can demonstrate that, making .such
modlClcatlons would fundamentally alter' the
nature of such goods. services. fMilities.
privileges; advantages. or accommodations.
Thl.s prohibition Is based on section

,302(b)(2)(A')(ii) of the ADA.. "
"For 'example; a parking faclllty woul~ be
required to'inodlfy a rule barring. all vans' or
a:\! vans with raised roofs. If an' Individual

, who uses.a wheelchair-accessible van-wishes
to park"'in",that ,facility, and ,If .overhead,
structures are high enough to accommodate .
the' height of the van. A department store
may need to modify apoltcy of only permit-
ting one person. at a time in a dressing room,

.ir ' an ~Indlvldual with mental retardation'
needs and requests' assistance in dressing
from a, companion, 'Publlc accommodatl0l!s
may need to revise operattonal policies to
ensure that' services are available to individ-
uals with disabilities. For Instance, a hotel
may 'need to adopt a'policy of keeping an ac-.
cesslble room unoccupied until an Individual
with a disability arrives at .the hotel. assum-.
Ing the Individual has properly reserved the
room,

One example of appllcatlon of this prin-
ciple is specifically included In, a new
§36,302(d) on check-out aisles. That para-
graph provides that a store with check-out
aisles must ensure that an adequate number
of accessible check-out aisles is kept open
during store hours, or must otherwise mod-
ify its policies and practices, in order to en-
sure that an equivalent level of convenient
service is provided to Individuals with dis-
abilf tias as is-provtded to others. For exam-
ple, if onlyone check-out aisle Is accessible.
and It is generally used for express service.
one way of providIng equivalent service Is to.
ail ow persons with mobility impairments to
make all of their purchases at that aisle.
This principle also applies with respect to
other accessible elements and services. For
example, a particular bank may be in com-
pliance with the accesaibfll ty guidelines for
new construction Incorporated In appendix A
with respect to automated teIler machines
(ATM) at a new branch office by providing
one accessible walk-up machine at that loca-
tion, even though an adjacent walk-up ATM
is not accessible and the drive-up ATM Is not
accessible. However, the bank would be In
violation of this section If the accessible
ATM was located in a lobby that was locked
during evening hours while the drive-up
ATM was available to customers without dis-
abilities during those same hours. The bank
would need to ensure that the accessible
ATM was available to customers during the
hours that any of the other ATM's was avail-
able.

A number of commenters Inquired as to
the relationship between this section and
§36.307, "Accessible or special goods." Under
§36.307, a public accommodation Is not re-
quired to alttrr. Its Inventory to include ac-
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cesaible or special goods that. are":deslgne'd
for, or-racuttate use by; individual's with dis-
abilities, The rule enunctated+in §~.307 .ts
consistent with ~he "funda.mente.l alter-
ation" defense io-ene :reasona)ple modiftca,
tlons 'requirement 'of §36.302. Therefore,
§36.302 would not requirii! ,~he-Inventory of
goods 'provided by a; public accommodataon
to be altered to Include goods V(ltlJ acces-
slbllf ty fea.tures. For example, § 36,302 would
not -requlre a bookstore to stock Brailled
books or order Br.allled books; if it does not

, do.so in the normal course of I,ts,bustness. '
The rule does not require modifications to

tlie legitimate areas .of-specializatIon, of sepv-
ice providers. Bec tion 36,302(b) provides tl).at
a public' accommodation may refer ·an Irfdl-
vidual, with' a disability to another publlc ac-
commodation. If- that indlvtdual iaseektng,
or requires, treatment or servtcea.outatde of
the referring public accommodation's areaor
specialization, and if, inthe normal course of
Its operatlons, the referring public accom-
modation 'would make a similar referral for
an itidividual without a disability who seeks
or requires the same treatment or services,

For example, It would not be discrimina-
tory for a physician who speciaIlzes only In
burn treatment to refer .an individual who is
deaf to another physician for" treatment of
an Injury other than a burn injury. To re-
quire a physician to accept patients outside
of his or her specialty would fundamentally
alter the nature of the medical practice and,
therefore, not be required by this section.

A cllnlc speclaIlzlng exclusively In drug re-
habilitation could similarly refuse to treat a
person' who is not a drug addict, but could
not refuse to treat a person who is a drug ad-
dict simply because the patient tests post-
tive for HIV, Conversely, a clinic that spe-
cializes in the treatment of individuals with
HIV ~ould refuse to treat an individual that
does not have HIV. but could not refuse to
treat aiperson for HIV Infection simply be-
cause that person is also a drug addict.

Some commenters requested clarification
as to how this provision would apply to situ-
ations where manifestations of the disability
in question, Itself, would raise complications
requiring .the expertise of a different practi-
tioner. It is not the Department's Intention
in §36.302(b) to prohibit a physician from re-
ferring an Individual with a dlsablllty to an-
other physician, If the dlsablllty Itself cre-
ates specialized complications for the pa-
tient's health that the physician lacks the
experience or knowledge to' address (see Edu-
cation and Labor report at 1(6).

Section 36.302(c)(1) requires that a public
accommodation modify Its pollcles, prac-
tices, or procedures to permit the use of a
service animal by an Individual with a dis-
ability in any area open to the general pub-
lic. The term "service animal" Is defined In
§ 36.1M to include guide dogs, signal dogs. or
any other animal Individually trained to pro-
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vide. assistance to an ',j'n,!1IVluu.a1wi,th:a dls-
ability." ' ",

A number of commentars pointed to the
'difficulty of mak,lnl(,the dlstl,nc,tlo'n required
'by the. proposed rule, between areas open to
the general public and those that are not.
The ap1blguity arid uncertainty surrounding'
these' provisions has led the Department to
adopt"a single standard for all public aC90m-
modattons." ' .. , '
I Section 3!l,302(c)(1) .of the final rule now

provides that "[glenerally"a.pub~lc accom-
modatfonshall modify policies; practices,
and proceduresto permit the use of a service
animal by an Individual with a disability."
This formulation reflects the general Intent
of Congress that public accommodations
take the necessary steps to accommodate
service animals and to ensure that Indi vld-
uals with disabilities are not separated from
thetr service animals. It Is Intended that the
broadest feasible access be provided to serv-
ice animals In all places of public accommo-
dation, Including movie theaters, res-
taurants, hotels, retail stores, hospitals, and
nursing homes (see Education and Labor re-
port at 106; -Judiciary report, at 59). The sec- ,
tion also acknowledges, however, that, In'
rare circumstances, accommodation of serv-
ice animals may not be required because a
fundamental alteration would result in the
nature of the goods, services, fac1l!tles,
privileges, or accommodations offered or
provided, or the safe operation of the public
accommodation would be jeopardized.

As specified In §36.302(c)(2), the rule does
not require a public accommodation to su-
pervise or care for any service animal. If a
service animal must be separated from an In-
dividual with' a disability In order to avoid a
fundamental alteration or a threat to safety,
it Is the responsibility of the Individual with
the disability to arrange for the care and su-
pervision of the animal during the period of
separation.

A museum would not be required by §36.302
to modify a policy barring the touching of
delicate works of art in order to enhance the
participation of Individuals who are blind, if
the touching threatened the Integrity of the
work, Damage to a museum piece would
clearly be a fundamental alteration that is
not required by this section.

Section 36.303 Auxiliary Aids and Ser~'ices.

Section 36.303 of the final rule requires a
public accommodation to take such steps as
may be necessary to ensure that no individ-
ual with a dlsabill ty is excluded, denied serv-
ices, segregated or otherwise treated dif-
ferently than other individuals because of
the absence of auxiliary aids and services,
unless the public accommodation can dem-
onstrate that taking such steps would fun-
damentally alter the nature of the goods,
services, facilities, advantages, or accom-
modations being offered or would result In
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an undue burden. This, requirement Is based
on section 302(b)(2)(A)(.fII)'of the ADA. . .

Implicit in .thls duty to provide auxiliary
aids and services Is the underlying 'obligatlon '
of .a public accommodat.ion to communicate
effectively with its customers, cltents, pa-
ttents. or partdctpants who have disabllities
affecting hearing, vision; or speech. ''1\0 give
emphasis to' this underlying obligation,
§3:6.303(c) of the rule incorporates language
derived from section 504 regulations for fed-
era lly conducted programs (see e.s., 28 CFR
39:160(a)i that requires that appropriate aux-
iliary aids and services be furnished to en-
sure that communicati'on with persons, with
disabilities Is as effective as communication
with others. . ,

Auxiliary aids and services include a wide
range of services and devices for ensuring ef-
fective cornmunlcatton. Use 'of the most ad-
vanced technology 15not required so long aa
effective communication Is ensured. The De~
partments proposed §36.303(b) .pr'ovideda Hst
of examples of auxiliary aids and services
that was taken from the definltlon of auxil-
Iary aids and services In section 3(1) of the
ADA and was supplemented by examples
from regulations implementing section 504in
federally conducted programs (see e.q., 28
CFR 39.103), A substantial number of com-
menters suggested that additional examples
be added to this list. The Department has
added several Items to thtsHst but wishes to
clarify that the list Is not an ali-Inclusive or
exhaustive catalogue of possible or available
auxiliary aids or services, It is not possible
to provide an exhaustive list, and such an at-
tempt would omit new devices that will be-
come available with emerging technology.

The Department has added videotext dis-
plays, computer-aided transcription services,
and open and closed captioning to the ltst of
examples. Videotext displays have become
an Important means of accessing auditory
communications through a public address
system. Transcription services are used to
relay aurally delivered material almost si-
multaneously' in written form to persons who
are deaf or hard of hearing. This technology
Is often used at conferences, conventions,
and hearings, While the proposed rule ex-
pressly included television decoder equip-
ment as an auxiliary ,aid or service, It did
not.mention captioning Itself. The final rule
rectifies this omission by mentioning both
closed and open captioning,

In this section, the Department has
changed the proposed rule's phrase, "orally
delivered materials." to the phrase, "aurally
delivered materials." This new phrase tracks
the language In the definition of "auxiliary
aids and services" in section 3 of the ADA
and is meant to Include nonverbal sounds
and alarms and computer-generated speech.

Several persons and organizations re-
quested that the Department replace the
term "telecommunications de~for deaf
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persons" or "TDD's" with the term "text
telephone." The Department .has declined to
do so. The Department Is aware that the Ar-
chitectural andT.ransportatlon Barriers
Compliance Board has used the phrase "text

. telephone" In lieu of the statutory term
"TDD" In Its final accessibility guidelines.
Title IV of the ADA, however, uses the term
"Telecommunications Device for the Deaf,"
and the Department believes it would be in-
appropriate to abandon this statutory term
at this time. .

Paragraph (b)(2) lists examples of aids arid
services for making visually delivered mate-
rials accessible to persons with visual Im-
pairments. Many commenters proposed addi-
tional examples such as sign age or mapping,
audio description services. secondary audl-
tory programs (SAP), tefebraf llers, and read-
Ing machines. While the Department de-
clines to add these Iterns to the list In the
regulation, they may be considered appro-
priate auxiliary aids and services.

Paragraph (b)(3) refers to the acquisition
or modification of equipment or devices. For
example, tape players used for an audio-guid-
ed tour of a museum exhibit may require the
addition of Brailled adhesive labels to the
buttons on a reasonable number .or the tape
players to facilitate their use by Individuals
who are blind. SlmHarly, permanent or port-
able asslstlve listening systems for persons
with hearing impairments may be required
at a hotel conference center.

Several commenters suggested the addi-
tion of current technological Innovations In
microelectronics and computerized control
systems (e.g., voice recognition systems.
automatic dialing telephones. and infrared
elevator and light control systems) to the
list of auxlllary aids and services. The De-
partment interprets auxiliary aids and serv-
ices as those aids and services designed to
provide effective communications. I. e., mak-
ing aurally and visually delivered Informa-
tion available to persons with hearing,
speech, and vision Impairments. Methods of
making services, programs, or activities ac-
cessible to, or usable by, Individuals with
moblllty or manual dexterity Impairments
are addressed by other sections of this part,
Including the requirements for modifications
In policies, practices, or procedures (§ 36.302),
the elimination of existing architectural
barriers (§36,304), and the provision of alter-
natives to barriers removal (§ 36.305).

Paragraph (b)(4) refers to other similar
services and actions. Several commenters
asked for clarification that "similar services
and actions" include retrieving items from
shelves, assistance In reaching a marginally
accessible seat, pushing a barrier aside In
order to provide an accessible route, or as-
sistance in removing a sweater or coat.
While retrieving an Item from a shelf might
be an "auxiliary aid or service" for a blind
person who could not locate the Item wlth-

- .. .
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out assistance, It 'might be a readily achiev-
able alternatfve to barrter removal for a per-
son using a wheelchair who could not reach
the shelf, or a reasonable modlflcation to a
self-service policy, for an Individual who
lacked the ablllty to grasp the Item. (Of
course, a store would not be required to pro-
vide a personal shopper.) As explained above,
auxiliary aids and.eervtces are those aids and
services required to provide effective com-
munications. Other forms ·of assistance are
more appropriately addressed by other provi-
sions of the final rule.

The auxiliary aidrequirement is a flexible
one, A public accommodation can chooss
among various alternatives as long as the re-
sult Is effective ·communlcatlon. For exam-
ple, 'a restaurant would not be required to
provide menus.In Braille for patrons who are
blind, If the walters in the restaurant are
made available to read the menu. Similarly,
a clothing boutique would not be required to
have Bral lled price tags if sales personnel
provide price information orally upon re-
quest; and a bookstore would not be required
to make available a sign language Inter-
preter, because effective communication can
be conducted by notepad.

A crlticai determination is what con-
stitutes an effective auxiliary aid or service.
The Department's proposed rule rec-
ommended that, in determining what auxil-
Iary aid to use, the public accommodation
consult with an Individual before providing
him or her with a: particular auxiliary aid or
service. This suggestion sparked a signifi-
cant volume of public comment. Many per-
sons with disabilities, particularly persons
who are deaf or hard of hearing, rec-
ommended that the rule should require that
public accommodations give "primary con-
sideration" to the "expressed choice" of an
Individual with a dlsab11lty. These com-
menters asserted that the proposed rule was
Inconsistent with congresslonai Intent of the
ADA, with the Department's proposed rule
Implementing title II of the ADA, and with
longstanding interpretations of section 504of
the Rehabilitation Act.

Based upon a careful review of the ADA
legislative history, the Department believes
that Congress did not intend under title m
to Impose upon a public accommodation the
requirement that It give primary consider-
ation to the request of the individual with a
disability. To the contrary, the legislative
history demonstrates congressional Intent to
strongly encourage consulting with persons
with disabillties. In Its analysis of the ADA's
auxiliary aids requirement for public accom-
modations, the House Education and Labor
Committee stated that It "expects" that
"public accommodataonts) will consult with
the individual with a disability before pro-
viding a particular auxiliary aid or service"
(Education and Labor report at 107). Some
commenters also cited a different committee
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statement that used'·mandatory language as
evidence of legislative Intent fio-requtraprj ,
mary consideration. However, this statement
was made In the context of reasonable ac-
commodations required by title I· with re-
spect to employment (Education and Labor
report at 67). Thus. the Department finds
that strongly encouraging consultation with
persons with -dtsabtltttes. IIi lieu of mandat-
Ing primary consideration of their expressed.
choice. Is consistent with congresslcnat In-
tent.

The Department wishes to emphasize that
public .accommodatlons must take steps nec-
essary to ensure that an Individual with a
disablllty will not be excluded, denied serv-
Ices, segregated or otherwise treated dif-
ferently from other Individuals because of
the use of Inappropriate or Ineffective auxil-
Iary aids. In those situations requiring an in-
terpreter, the public accommodations must
secure the services of a qualified interpreter,
unless an undue burden would result.

In the analysts of § 36.303(c)In the proposed
rule. the Department gave as an example the
situation where a note pad and written ma-
terials were insufficient to permit effective
communication in a doctor's office when the
Matter to be decided was whether major sur-
gery was necessary. Many commenters ob-
jected to this statement, asserting that It
gave the Impression that only dectsions
about major surgery would merit the provi-
sion of a sign language interpreter. The
statement would, as the commenters also
claimed, convey the impression to other pub-
lic accommodations that written commu-
nications would meet the regulatory require-
ments in all but the most extreme situa-
tions. The Department. when using the ex-
ample of major surgery, did not intend to
limit the provlston of interpreter services to
the most extreme situations.

Other situations may also require the use
of Interpreters to ensure effective commu-
nication depending on the facts of the par-
ticular case, It Is not difficult to Imagine a
wide range of communications Involving
areas such as health, legal matters, and fi-
nances that would be sufficiently lengthy or
complex to require an interpreter for effec-
tive communication. In some situations, an
effective alternative to use of a notepad or
an interpreter may be the use of a computer
terminal upon which the representative of
the public accommodation and the customer
or client can exchange typewritten mes-
sages,

Section 36.303(d) specifically addresses re-
quirements for TDD's. Partly because of the
avallability of telecommunications relay
services to be established under title IV of
the ADA, §36.303(d)(2) provides that a public
accommodation Is not required to use a tele-
communication device for the deaf (TDD) in
receiving or making telephone calls Incident
to Its operations. Several commenters were
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concerned that relay services' would not be
sufficient to provide- effective access in .a

.number of situations. Commentersargued
that relay systems (1) do not provide: e'ffec- ..
tlve access to the automated systems that
require the caller to respond by pushing a
button on a touch tonephone, (2) cannot op-
erate fast enough to ccinvey rnessaeeeon an-
swering machines. or to permit a TDD user
to leave a recorded message, and (3) are not
appropriate for calling crisis lines relating
to such matters as rape. domestic violence,
chlld abuse, and drugs where confidentiality
Is a concern. The Department believes that
It Is more appropriate for the Federal Com-
munications Commission to address these is-
sues In Its rulemaking under title IV.

A public_ accommodation is, however, re-
quired to make a TDD available to an Indi-
vidual with impaired hearing or speech, if it
customarily offers telephone service to Its
customers, clients, patients. or participants
on more than an Incidental convenlence
basis. Where entry to a place of publ ic' ac-
commodation requires use of a security en-
trance telephone, a TDD or other effective
means of communication must be provided
for use by an individual with impaired hear-
ing or speech,

In other words; individual retail stores,
doctors' offices. restaurants, or similar es-
tablishments are not required by this section
to have TDD's, because TDD users will be
able to make inquiries, appof ntrnen tscor res-
ervations with such establishments through
the relay system established under title IV
of the ADA, The public accommodation will
likewise be able· to contact TDD users
through the relay system. On the other hand,
hotels, hospl tals, and other similar estab-
lishments that offer nondisabled individuals
the opportunity to make outgoing telephone
calls on more than an incidental convenience
basis must provide a TDD on request.

Section ·36.303(e)requires places of lodging
that provide televisions in five or more guest
rooms and hospitals to provide, upon re-
quest, a means for decoding closed captions
for use by an Individual with Impaired hear-
ing. Hotels should also provide a TDD or
similar device at the front desk in order to
take calls from guests who use TDD's In
their rooms. In this way guests with hearing
impairments can avail themselves of such
hotei services as making Inquiries of the
front desk and ordering room service. The
term "hospi tal" is used In Its general sense
and should be interpreted broadly.

Movie theaters are not required by §36.303
to present open-captioned films. However,
other public accommodations that Impart
verbal information through soundtracks on
films, video tapes, or slide shows are re-
quired to make such information accessible
to persons with hearing Impairments. Cap-
tioning is one means to make the informa-
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tion accessible to Individuals with disabil-
ities.

The rule specifies that auxilla.ry aids and
services include .the acquisition or modifica-
tion of equipment· or devices. For example.
tape players used for an.audlo-gutded tour of
a museum exhibit may require the addition
of Brailled adhesive labels to the buttons on
a reasonable number of the tape 'players to
facilitate their use bY ,indJviduals who are
blind. Similarly. a hotel conference center
may need to provide permanent or portable
assistive listening systems f()r persons with
hearing Impairments.

As provided In §36.303(f), a public accom-
modation Is notrequtred to provide any par-
ticular aid or service that would result ei-
ther in a fundamental alteration in the na-
ture of the goods. services, facilities, privi-
leges. advantages. or accommodations of-
fered or in an undue burden. Both of these
statutory limitations aredertved from exist-
ing regulations and caselaw under section 504
and are to be applied on' a case-by-case basis
(see. e.g .• 28 CFR 39.l60(d) and Southeastern
Community College v. Davis, 442 U.S. 397
(1979)). Congress Intended that "undue bur-
den" under §36.303 and "undue hardship."
which is used in the employment provisions
of title I of the ADA, should be determined
on a case-by-case basis' under the same
standards and In light of the same factors
(Judiciary report at 59). The rule, therefore,
In accordance with the definition of undue
hardship In section 101(10) of the ADA, de-
fines undue burden as "Significant difficulty
or expense" (see §§36.104and 36.303(a)) and re-
Quires that undue burden be determined In
light of the factors listed in the definition in
36.104.

Consistent with regulations implementing
section 504 in federally conducted progr-ams
(see, e.g., 28 CFR 39.l60(d)), §36.303<n provides
that the fact that the provision of a part.icu-
Jar auxll1ary aid or service would result In
an undue burden does not relieve a public ac-
commodation from the duty to furnish an al-
ternative auxiliary aid or service, If avail-
able, t.ha t would not result In such a burden.

Section 36.303(g) of the proposed rule has
been deleted from this section and Included
In a new §36.306. That new sectIon continues
to make clear that the auxtllary ald~ re-
quirement does not mandate the provision of
individually prescribed devices, such as pre-
scription eyeglasses or hearing aids.

The costs of compliance with the require-
ments of this section may not be financ~d by
surcharges limited to particular individualS
with disabilities or any group of individuals
with disabilities (§36.301(c».

Section 36.304 Removal of Barriers
Section 36.304 requires the removal of ar-

chitectural barriers and communication bar-
riers that are structural in nature In exist-
lng facilities, where such removal is readily
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achievable, i.e., easily accompllshable and
able to be carrled'out without much dif-
ficulty or .expense, This requirement is based,
on section 302(b)(2)(A)(1v) of the ADA.

A number of comrnenters interpreted the
phrase "communication barriers that are
structural In nature" broadly to encompass
the provision of communications devices
such as TDD's, telephone handset amplifiers,
assistlve listening devices, and digi tal check-
out displays. The statute, however, as read
by the Department, limits the application of
the phrase "communications barriers that
are structural in nature" to those barriers
that are an integral part of the physical
structure of a: facility. In addition to the
communications ..barriers posed by perma-
nent signage and alarm systems noted by
Congress (see Education and Labor report at
110), the Department would also Include
among the communications barriers covered
by §36.304 the fa1iure. to provide adequate
sound buffers. and the presence of phvstca)
partitions that hamper the passage of sound
waves between employees and customers.
Given that §36.304's proper focus Is on the re-
moval of physical barriers, the Department
believes that the obligation to provide com-
munications equipment and devices such as
TDD's, telephone handset amplifiers,
asslstlve listening devices, and digital check-
out displays is more appropriately deter-
mined by the requirements for auxiliary aids
and services under §36.303 (see Education and
Labor report at 107-108). The obligation to
remove communications barriers that are
structural In nature under §36.304, of course,
is independent of any obligation to provide
auxiliary aids and services under §36.303.

The statutory provision also requires the
readily achievable removal of certain bar-
riers In existing vehicles and rail passenger
cars. This transportation requirement is not
included In §36.304, but rather in § 36.3l0(b) of
the rule.

In striking a balance between guaranteeing
access to individuals with disabilities and
recortrnzine the legitimate cost concerns of
businesses and other private entitles, the
ADA establishes different standards for ex-
isting facilities and new construction. In ex-
isting facilities, which are the subject of
§36.304. where retrofitting may prove costly.
a less rigorous degree of acoessibl li ty is re-
quired than In the case of new construction
and alterations (see §§36.40l-36.406) where ac-
cessibility can be more conveniently and
economically incorporated in the Initial
stages of design and construction.

For example, a bank with existing auto-
matic teller machines (ATM's) would have to
remove barriers to the use of the ATM's, If it
Is readilY achievable to do so. Whether or
not it Is necessary to take actions such as
ramping a few steps or raising or lowering an
ATM would be determined by whether the
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actfons can be accomplishedeaslJy and with-
out much difficulty or expense.

On the other hand, a newly constructed
bank with ATM's would be required by
§36.401 to have an ATM that Is "readily ac-
cessible to and usable by" persons with dis-
abilities In accordance with accessibility
guidelines Incorporated under §36.406.

The requirement to remove architectural
barriers Includes the removal of physical
barriers of any kind. For example. §36.304 re-
Quires the removal, when readily achievable,
of barriers caused by the location of tem-
porary or movable structures, such as fur-
niture, equipment, and display racks. In
order to provide access to Individuals who
use wheelchairs, for example, restaurants
may need to rearrange tables and chairs, and
department stores may need to reconfigure
display racks and shelves. As stated In
§36.304(f), such acttons are, not readily
achievable to the extent that they would re-
sult in a significant, loss of selling or serving
space. If the widening of all aisles in sel l lng
or serving areas is not readily achievable,
then selected widening should be undertaken
to maximize the amount of merchandise or
the numher of tables accessible to individ-
uals who use wheelchairs. Access to goods
and services provided in any remaining Inac-
cessible areas must be made available
through alternative methods to barrier re-
moval. as required by §36.305.

Because the purpose of tl tie III of the ADA
is to ensure that public accommodations are
accessible to their customers, clients, or pa-
trons (as opposed to their employees, who
are the focus of title I), the obligation to re-
move barriers under §36.304 does not extend
to areas of a faciiity that are used exel u-
slvely as employee work areas.

Section 36.304(b) provides a wide-ranging
list of the types of modest measures that
may be taken to remove barriers and that
are likely to be readily achievable. The list
includes examples of measures. such as add-
ing raised letter markings on elevator con-
trol buttons and Installing flashing alarm
lights, that would be used to remove commu-
nications barriers that are structural In na-
ture. It is not an exhaustive list, but merely
an illustrative one. Moreover, the Inclusion
of a measure on this list does not mean that
it is readily achievable in all cases. Whether
or not any of these measures is readily
achievable Is to be determined on a case-by-
case basts in light of the particular cir-
cumstances presented and the factors listed
in the definition of readily achievable
(§ 36.104).

A public accommodation generally would
not be required to remove a barrier to phys-
Ical access posed by a flight of steps, If re-
moval would require extensive ramping or an
elevator. Ramping a single step, however,
wlll likely be readily achievable, and
ramping several steps will in many clr-
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cuinstances also be readily achievable. The
readily achievable standard does not require
barrier removal that requires extensive re-
structuring or burdensome expense. Thus,
where It Is not readily achievable to do, the
ADA would not require. a restaurant to pro-
vide access to a restroom reachable only by
a [light of stairs.

Li ke § 36.405. this section permits deference
to the national Interest in preserving Signifi-
cant historic structures. Barrier removal
would not, be considered "readily achiev-
able" If it would threaten or destroy the his-
toric significance of a building or facility
that is eligible' for listing in the National
Register of Historic Places under the Na-

, tional Historic Preservation Act (16 U:S.C.
470, et seq.v, or is designated as historic under
State or local law.

The readily 'achievable defense requires a
less demanding level of exertion by a public
accommodation than does the undue burden
defense to the auxiliary aids requIrements of
§36.303. In that sense, it can be characterized
as a "lower" standard than the undue burden
standard. The readily achievable defense is
also less demanding than the undue hardship
defense in section 102(b)(5) of the ADA, which
limits the obligation to make reasonable ac-
commodation in employment. Barrier re-
moval measures that are not easily accorn-
plishable and are not able to be carried out
without much difficulty or expense are not
required under the readily achievable stand-
ard, even if they do not impose an undue bur-
den or an undue hardship.

Section 36'304(f)(1) of the proposed rule,
which stated that "barrier removal is not
readily achievable if it would result in sig-
nificant loss of' profit or significant loss of
efficiency of operation." has been deleted
from the final rule. Many commenters ob-
jected to this provision because it
impermissibly introduced the notion of prof-
it into a statutory standard that did not in-
clude It. Concern was expressed that, in
.order for an action not to be considered read-
ily achIevable, a public accommodation
would inappropriately have to show, for ex-
ample, not only that the action could not be
done without "much difficulty or expense",
but that a significant loss of profit would re-
sult as well. In addition, some commenters
asserted use of the word "significant." which
Is used in the definition of undue hardship
under title I (the standard for interpreting
the meaning of undue burden as a defense to
title Ill's auxiliary aids requirements) (see
§§36.104, 36.303(f)), blurs the fact that the
readily achievable standard requires a lower
level of effort on the part of a public accom-
modation than does the undue burden stand-
ard.

The obligation to engage in readily achiev-
able barrier removal is a continuing one.
Over time, barrier removal that Initially was
not readily achievable may later be required
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because of changed circumstances. Many
commenters expressed support for the De-
partment's position that the obligation to
comply with §36.304 Is continuing In nature.
Some urged that the rule require public ac-
commodations to assess their compliance on
at least an annual basis In light of changes
in resources and other factors that would be
relevant to determining what barrier re-
moval measures would be readily achievable.

Although the obligation to engage In read-
lly achievable barrier removal Is clearly a
continuing duty. the Department has de-
clined. to establish any independent require-
ment for an annual assessment or self-eval-
uation. It Is best left to the public accom-
modations subject to §36.304 to establlsh
policies to assess compliance that are appro-
priate to the particular circumstances faced
by the wide range of public accommodations
covered by the ADA. However, even In the
absence of an explicit regulatory require-
ment for periodic self-evaluations, the De-
partment stlll urges public accommodations
to establish procedures for an ongoing as-
sessment of their compliance with the ADA's
barrier removal requirements. The Depart-
ment recommends that this process include
upproprrate consultation with individuals
with disabilities or organizations represent-
ing them. A serious effort at self-assessment
and consultation can diminish the threat of
litigation and save resources by Identifying
the' most effIcient means of providing re-
quired access.

The Department has been asked for guid-
ance on the best means for public accom-
modations to comply voluntarily with this
section. Such Information Is more appro-
priately part of the Department's technical
assistance effort and will be forthcoming
over the next several months. The Depart-
ment recommends, however, the develop-
ment of an implementation plan designed to
achieve compliance with the ADA's barrier
removal requirements before they become ef-
fective on January 26. 1992. Such a plan, If
appropriately designed and diligently exe-
cuted. could serve as evidence of a good faith
effort to comply with the requirements of
§36.104. In developing an implementation
plan for readily achievable barrier removal,
a public accommodation should consult With
local organizations representing persons
with disabilities and solicit their suggestions
for cost-effective means of making individ-
ual pi aces of publlc accommodation acces-
sible. Such organizations may also be helpful
in allocating scarce resources and establish-
ing priorities. Local associations of busi-
nesses may want to encourage this process
and serve as the forum for discussions on the
local level between disability rights organi- .
zations and local businesses.

Section 36.304(c) recommends priorities for
public accommodations in removing barriers
In existing facilities. Because the resources
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available for barrier removal may not be
adequate to remove all existing barriers at
any given time, §36.304(c) suggests priorities
for determining which types of barriers
should be mitigated or eliminated first. The
purpose of these priorities Is to facilitate
long-term' business planning and to maxi-
mize, in light of limited resources, the de-
gree of effective access that wlJl result from
any gi,vcn level of expenditure.

Although many commenters expressed sup-
port for. the concept of establishing prior-
ities, a significant number objected to their
mandatory nature in the proposed rule. The
Department shares the concern of these com-
menters that mandatory priorities would In-
crease the likelihood of litigation and inap-
propriately reduce the discretion of public
accommodations to determine the most ef-
fective mix of barrier removal measures to
undertake In particular circumstances.
Therefore, In the final rule the priorities are
no longer mandatory.

In response to comments that the prior-
ities falled to address communications Is-
sues, the Department wishes to emphasize
that the priorities encompass the removal of
communications barriers that are structural
In nature. It would be counter to the ADA's
carefully wrought statutory scheme to In-
clude in this provision the wide range of
communication devices that are required by
the ADA's provisions on auxiliary aids and
services. The final rule explicitly Includes
Brallled and raised letter sig nag e and visual
alarms among the examples of steps to re-
move barriers provided in §36.304(c)(2).

Section 36.304(c)(1) places the highest pri-
ority on measures that wlll enable Individ-
uals with disabilities to phvstcally enter a
place of public accommodation. This priority
on "getting through the door" recognizes
that providing actual physical access to a fa-
cility from public sidewalks. public transpor-
tation, or parking Is generally preferable to
any alternative arrangements In terms of
both business efficiency and the dignity of
individuals with disabilities.

The next priority, which Is established in
§36.304(c)(2), Is for measures that provide ac-
cess to those areas of a place of public ac-
commodation where goods and services are
made available to the public. For example.
in a hardware store, to the extent that it Is
readily achievable to do so, individuals with
disabilities should be given access not only
to assistance at the front desk, but also ac-
cess, like that available to other customers,
to the retail display areas of the store.

The Department agrees with those com-
menters who argued that access to the areas
where goods and services are provided Is gen-
erally more Important than the provision of
restrooms. Therefore, the final rule reverses
priori ties two and three of the proposed rule
in order to give lower priority to accessible
restrooms. Consequently, the third priority
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in the final rule (§36.304(c)(3» Is for measures
to provide access to restroom facilities and
the last priority Is placed on any remaining
measures required to remove barriers.

Section 36.304(d) requires that measures
taken to remove barriers under § 36.304 be
subject to' subpart D's requirements for al-
terations (except for the path of travel re-
qulrernenta In 136.403). It only permits devi-
ations from the subpart D requirements
when compliance with those requlrements is
not readily achievable. In such cases,
§36.304(d) permits measures to be taken that
do not fully compiy with the subpart D re-
quirements, so long as the measures do not
pose a significant risk to the health or safety
of Individuals with disabilities or others.

This approach represents a change from
the proposed rule which stated that "readily
achievable" measures taken solely to re-
move barriers under f36.304 are exempt from
the alterations requirements of subpart D.
The Intent of the proposed rule was to maxi-
mize the flexibility of public accommoda-
tions In undertaking barrier removal by al-
lowing deviations from the technical stand-
ards of subpart D. It was thought that allow-
Ing slight devrattons would provide access
and release additional resources for expand-
Ing the amount of barrier removal that could
be obtained under the readily achievable
standard.

Many commenters. however, representing
both businesses and Individuals with disabil-
ities, Questioned this approach because of
the likelihood that unsafe or Ineffective
measures would be taken In the absence of
the subpart D standards for alterations as a
reference potnt, Some advocated a rule re-
quiring strict compliance with the subpart D
standard.

The Department in the final rule has
adopted the view of many commenters that
(I) public accommodations should In the first
Instance be required to comply with the sub-
part D standards for al teratlons where it Is
readily achievable to do so and (2) safe, read-
Ily achievable measures must be taken when
compliance with the subpart D standards is
not readily achievable. Reference to the sub-
part D standards in this manner wlll pro-
mote certainty and g-ood design at the same
time that permitting slight deviations will
expand. the amount of barrier removal that
may be achieved under §36.304.

Because of the Inconvenience to individ-
uals with dlsabll!ties and the safety prob-
lems Involved In the use of portable ramps,
§36.304(e) permits the use of a portable ramp
to comply with §36.304(a) only when Installa-
tion of a permanent ramp Is not readily
achlevable. In order to promote safety,
136.304(e) requires that due consideration be
given to the Incorporation of features such
as nonslip surfaces, rallings, anchoring, and
strength of material II in any portable ramp
that Is used.
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Temporary facilities brought In for use at
the site of a natural disaster are subject to
the barrier removal requirements of §36.304.

A number of commenters requested 'ctart-
ficatlon regarding how to determine when a
public accommodation has discharged Its ob-
ligation to remove barriers in existing faclJ!-
ties. For example, Is a hotel required by
§36.304 to remove barriers in all of Its guest
rooms? Or Is some lesser percentage ade-
quate? A new paragraph (g) has been added
to §36.304 to address this Issue. The Depart-
ment believes that the degree of barrier re-
moval required under §36.304may be less, but
certainly would not be required to exceed,
the standards for alterations under the ADA
AccesslblJlty GUidelines Incorporated by
subpart D of this part (ADAAG). The ADA's
requirements for readily achievable barrier
removal In existing facilities are Intended to
be su bstan tlally less rigorous than those for
new construction and alterations. It, there-
fore, would be obviously Inappropriate to re-
quire actions under §36.304 that would exceed
the ADAAG requtrements, Hotels, then, In
order to satisfy the requirements of § 36.304,
would not be required to remove barriers In
a higher percentage of rooms than required
by ADAAG. If relevant standards for alter-
ations are not provided in ADAAG, then ref-
erence should be made to the standards for
new construction.

Section 36.305 Alternatives to Barrier Removal

Section 36.305 specifies that where a public
accommodation can demonstrate that re-
moval of a barrier is not readily achievable,
the public accommodation must make its
goods, services, facilities, privileges, advan-
tages, or accommodations avallable through
alternative methods, if such methods are
readlly achievable. This requirement is
based on section 302(b)(2)(A)(v) of the ADA:

For example, if it Is not readily achievable
for a retall store to raise, lower, or remove
shelves or to rearrange display racks to pro-
vide accessible aisles, the store must, If read-
Ily achievable, provide a clerk or take other
alternative measures to retrieve Inaccessible
merchandise. Similarly. if It is not readily
achlevable to ramp a long flight of stairs
leading to the front door of a restaurant or
a pharmacy, the restaurant or the pharmacy
must take alternative measures, if readily
achievable, such as providing curb service or
home delivery. If, within a restaurant, It Is
not readily achievable to remove physical
barriers to a certain section of a restaurant,
the restaurant must, where It Is readily
achievable to do so, offer the same menu In
an accessible area of the restaurant.

Where alternative methods are used to pro-
vide access. a public accommodation may
not charge an individual with a dlsabll!ty for
the costs associated with the alternative
method (see §36.301(c)). Further analysis of
the issue of charging for alternative meas-
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ures may be found in the preamble discus-
sion of§36.301(c).

In some circumstances, because of security
considerations, some alternative methods
may not be readlly achievable. The rule does
not require a cashier to leave his or her post
to retrieve Items for individuals with dtsabll-
ities. if there are no other employees on
duty.

Section 36.a05(c) of the proposed rule has
been deleted and the requirements have been
Included In a new §36.306. That section
makes clear that the alternative methods re-
quirement does not mandate the provision of
personal devices. such as wheelchairs, or
services of" personal nature.

In the Ii na l rule>,§36.30' c) provides sl'e('ifil'
requ iremcnt,s r"~'ar,ling- a lt.ernat.ives to bar-
riel' removal ill rnulttscrecn cinemas. In
some sit.uat.ions. It may not be readily
achievable t.o remove enough barriers to pro-
vide access to all of tno theaters of a
multiscreen cinerna. If that Is the case,
§ 36.305(c)requires the cinema to establish a
film rotation schedule that provides reason-
able access for Individuals who use wheel-
chairs to films being presented by the cin-
ema. It further requires that reasonable no-
tice be provided to the public as to the loca-
tion and time of accessiblc snowtncs, Meth-
ods for providing notice Include appropriate
use of the international accessibillty symbol
in a cinema's prh:,t advertising and the addi-
tion of accessibility Information to a cine-
ma's recorded telephone information line.

Section 36.306 Personal Devices and Services

The final rule Includes a new §36.306,enti-
tled "Personal devices and services." Section
36.306of the proposed rule, "Readily achl~v-
able and undue burden: Factors to be consid-
ered," was deleted for the reasons described
In the preamble discussion of the definition
of the term "readily achievable" in §36.101.
In place of §§36.303(g)and 36.305(c)of the pro-
posed rule, which addressed the issue of per-
sonal devices and services In the contexts of
auxiliary aids and alternatives to barrier re-
moval, §36.306provides a general statement
that the regulation does not require the pro-
vision of personal devices and services. This
section states that a public accommodation
Is not required to provide its customers, eli-
ents. or participants with personal devices,
such as wheelchairs: individually prescribed
devices, such as prescription eyeglasses or
heari rig aids: or services of a personal nature
including assistance in eating. toilet.ing , or
dressing.

This statement serves as a limitation on
all the requirements of the regulation. The
personal devices and services limitation was
intended to have general application in the
proposed rule in all contexts where It ,:,as
relevant. The final rule. therefore, clarifies,
this point by including a general provision
that will explicitly apply not just to auxll-
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iary aids and services and .alternattves to
barrier removal, but across-the-board to In-
clude such relevant areas asmodlflcatlons In
policies, practices, and procedures (§36.302)
and examinations and courses (§36.309), as
well.

The Department wishes to clarify that
measures taken as alternatives to barrier re-
moval, such as ret.rlevlng items from shelves
or providing curb service or home delivery,
are not to be considered personal, servtcss
SimllarlY~ minimal actions that may be re-
quired as modifications in policies, practices.
or procedures under §36.302,such as a walt ..
er's removing the cover Irorn va customer's
straw, a kitchen's cutting' up food into
srna ller pieces, or a hank's filling' out ad,,·
pORI t slip, are not services of a personal nil-
ture within the meaning of §36.306. (Of
course, such modifications may be required
under §36.302only if they are "reasonable.")
Similarly, this section does not preclude the
short-term loan of personal receivers that
are part of an asstst.Ive listening system.

Of course, If personal services are cus-
tomarily provided to the customers or cli-
ents of a public accommodation, e.g., in a
hospital or senior citizen center. then these
personal services should also be provided to
persons with disabilities using the puhllc ac-
commodation.

Section 36.307 ACcessible or Special Goods.

Section 36.307 establishes that the rule
does not require a public accommodation to
alter Its inventory to include accessible or
special goods with accessibility features that
are designed for, or facilitate use by, individ-
uals with disabilities. As specified In
§36.307(c),accessible or special goods Include
such iterns as Brallled versions of books,
books on audio-cassettes, closed captioned
video tapes, special sizes or lines of clothing,
and special foods to meet particular dietary
needs.

The purpose of the ADA's public accom-
modations requirements Is to ensure acces-
sibility to the goods offered by a public ac-
commodation, not to alter the nature or mix
of goods that the public accommodation has
typically provided. In other words. a book-
store, for example, must make its facilities
and sales operations accessible to Individuals
with disablllties, but is not required to stock
Brailled or large print books. Similarly, a
video store must make its facilities and
rental operations accesstble, but is not re-
quired to stock closed-captioned video tapes.
Thc Department has been made aware. how-
ever. that the most recent titles In video-
tape rental establishments are. in fact,
closed captioned.

Although a public accommodation is not
required by §36.307(a) to modify its inven-
tory, it is required by §36.307(b), at the re-
quest of ll)'l Jndlvldual With disabilities, to
order 8<:'." "c;He or special goods that it does
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not customari)y maintain in stock if,in the
normal course of.Its operation, It makes spe-
cial orders for unstocked goods, and if the
accessible or special goods can be obtained
from a supplier with whom the public accom-
modation customarily does business. For ex-
ample, a clothing store would be required to
order specially-sized clothing at the request
of an Individual with a disability, if it cus-
tomarily makes special orders for clothing
that it does not keep In stock, and if the
clothing can be obtained from one of the
store's customary suppliers.

One commentsr asserted that the proposed
rule could be Interpreted to require a store
to special order accessible or spectal goods of
all types, even if only one type is specially
ordered in the normal course of Its bustness.
The Department, however, Intends for
§36.307(b) to require special orders only of
those particular types of goods for which a
public accommodation normally makes spe-
cial orders. For example, a book and record-
Ing store would not have to specta lly order
Brallled books if, in the normal course of Its
business, it only specially orders recordings
and not books.

Section 36.308 Seating in Assembly Areas.

Section 36.308establishes specific require-
ments for removing barriers to physical ac-
cess In assembly areas, which Include such
facilities as theaters, concert halls, audito-
riums, lecture halls, and conference rooms.
This section does not address the provision
of auxlllary aids or the removal of commu-
nications barriers that are structural in na-
ture. These communications requirements
are the focus of other provisions of the regu-
lation (see §§36.303-36.301).

Individuals who use wheelchairs histori-
cally have been relegated to inferior seating
in the back of assembly areas separate from
accompanying family members and friends.
The provtstons of §36.308are Intended to pro-
mote integration and equality in seating.

In some Instances It may not be readily
achievable for auditoriums or theaters to re-
move seats to allow Individuals with wheel-
chairs to sit next to accompanying family
members or friends. In these si tuations, the
final rule retains the requirement that the
public. accommodation provide portable
chairs or other means to allow the accom-
panying Individuals to sit with the persons
in wheelchairs. Persons In wheelchairs
should have the same opportunity to enjoy
movies, plays, and similar events with their
families and friends. just as other patrons
do. The final rule specifies that portable
chairs or other means to permit family
members or companions to sit with Individ-
uals who use wheelchairs must be provided
only when It Is readily achievable to do so.

In order to facilitate seating of wheelchair
users who wish to transfer to existing seat-
Ing, paragraph (11,)(1) of the final rule adds a
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requirement that, to the extent readily
achievable. a reasonable number of seats
with removable aisle-side armrests must be
provided. Many persons In wheelchairs are
able to transfer to existing seating with this
relatively minor modification. This solution
avoids the potential safety hazard created by
the use of portable chairs and fosters Inte-
gration. The final ADA Accessibility Guide-
lines incorporated by subpart D (ADAAG)
also add a requirement regarding aisle seat-
Ing that was not in the proposed guidelines.
In situations when a person In a wheelchair
transfers to existing seating. the public ac-
commodation shall provide assistance In
handling the wheelchair of the patron with
the disability.

Likewise. consistent vith ADAAG, the
final rule adds in §36.308(a)(1)(!i)(B) a re-
quirement that, to the extent readily achiev-
able, Wheelchair seating provide lines of
sight and choice of admission prices com-
parable to those for members of the general'
public.

Finally, because Congress intended' that
the requirements for barrier removal In ex-
isting facilities be substantially less rigor-
ous than those required for new construction
and al terations, the final rule clarifies In
§ 36.308(a)(3)that in no event can the require-
ments For existing facilities be interpreted to
exceed the standards for alterations under
ADAAG. For example. §4.33 of ADAAG only
requires wheelchair spaces to be provided In
more than one location when the seating ca-
pacity of the assembly area exceeds 300.
Therefore, paragraph (a) of §36.308may not
be interpreted to require readily achievable
dispersal of wheelchair seating in assembly
areas with 300 or fewer seats. Similarly,
§4.1.3(19) of ADAAG requires six accessible
wheelchaIr locations in an assembly area
with 301 to 500seats. The reasonable number
of wheelchair locations required by para-
graph (a), therefore, may be less than six,
but may not be Interpreted to exceed six.

Proposed Section 36.309 Purchase of Furniture
and Equipment

Section 36.309of the proposed rule would
have required that newly purchased fur-
niture or equipment made available for use
at a place of public accommodation be acces-
sible, to the extent such furniture or equip-
ment is available. unless this requirement
would fundamentally alter the goods. serv-
ices, facilities. privileges. advantages, or ac-
commodations offered, or would not be read-
ily achievable. Proposed §36.309 has been
omitted from the final rule because the De-
partment has determined that Its require-
ments are more properly addressed under
other sections. and because there are cur-
rently no appropriate accessibility standards
addressing many types of furniture and
equipment.

615



pt. 36, App. B

Some types of equipment will be required
to meet the accessibility requirements of
subpart D. For example. ADAAG establishes
technical and seeping requirements In new
construction a.nd alterations for automated
tetler machines and telephones. Purchase or
modification of equipment is required In cer-
tain Instances by the provisions In §§36.20l
and 36.202.For example. an arcade may need
to provide accessible video machines In order
to ensure full and equal enjoyment of the fa-
cilities and to provide an opportunity to par-
ticipate In the services and facilities It pro-
vides. The barrier removal requirements of
§ 36.304will apply as well to furniture and
equipment (lowering shelves, rearranging
furniture, adding Bra!lle labels to a vending
machine).

Section 36.309 Examinations and Courses

Section 36.309(a)sets forth the general rule
that any private entity that offers examina-
tions or courses related to applications. li-
censing, certification. or credentlallng for
secondary or postsecondary education, pro-
fessional. or trade purposes shall offer such
examinations or courses in a place and man-
ner accessible to persons with disabilities or
offer alternative accessible arrangements for
such individuals.

Paragraph (a) restates section 309 of the
Americans with Disabilities Act. Section 309
Is Intended to fill the gap that Is created
when llcensmg. certification. and other test-
ing authorities are not covered by section 504
of the Rehabilitation Act or title II of the
ADA. Any such authority that is covered by
section 504. because of the receipt of Federal
money, or by title II. because it is a function
of a State or local government, must make
all of its programs accessible to persons with
dtsabtht.ies, which Includes physical access
as well as modifications in the way the test
is administered, e.g .. extended time. written
Instructions, or assistance of a reader.

Many licensing, certification, and testing
aut.horities are not covered by section 504,
because no Federal money is received; nor
are they covered by titlc II of the ADA be-
cause they are not State or local agencies.
However. States often require the licenses
provided by such authorities in order for an
individual to practice a particular profession
or trade. Thus. the provision was included In
the ADA In order to assure that persons with
disabllit,les are not foreclosed from edu-
cational, professional, or trade opportunities
because an examination or course is con-
ducted in an inaccessible site or without
needed modifications.

As indicated In the "Application" section
of this part (§36.102),§36.309applies to any
private entit.y that offers the specified types
of examinations or courses. This is consist-
ent wlt.h section 309 of the Americans with
Disabil ities Act, which states that the re-
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quirements apply to "any person" offering
examinations or courses. .

The DeparLment received a large number
of comments on this section. reflecting the
Importance of ensuring that the key gate-
ways to education and employment are open
to individuals with disabilities. The most
frequent comments were objections to the
fundamental alteration and undue burden
provisions in §§36.309(b)(3) and (c)(3) and to
allowing courses and examinations to be pro-
vided through alternative accessible ar-
rangements, rather than in an integrated
setting.

Although section 309 of the Act does not
refer to a fundamental alteration or undue
burden limitation, those limitations do ap-
pear in section 302(b)(2)(A)(lIl) of the Act.
which establishes the obligation of public ac-
commodations to provide auxiliary aids and
services. The Department, therefore, In-
cluded it In the-paragraphs of §36.309requir-
Ing the provision of auxiliary aids. One com-
menter argued that similar limitations
should apply to all of the requirements 01'
§ 36.309,but the Department did not consider
this, extension appropriate.

Commenters who objected to permitting
"alternative accessible arrangements" ar-
gued that such arrangements allow segrega-
tion and should not be permitted, unless
they are the least restrictive available alter-
native, for example, for someone who cannot
leave home. Some cornmenters made a dis-
tinction between courses, where Interaction
Is an Important part of the educational expe-
rience, and examinations, where it may be
less important. Because the statute speclfl-
cally authorizes alternative accessible ar-
rangements as a method of meeting the re-
oulremcnts of section 309, the Department
has not adopted this suggestion. The Depart-
ment notes, however, that. while examina-
tions of the type covered by §36.309may not
be covcred elsewhere In the regulation.
courses w!ll generally be offered in a "place-
of education," which is included in the defi-
nition of "piace of public accommodation'"
in §36.104.and, therefore, will be subject to
the Integrated set.Ling requirement of §36.203.

Section 36.309(b)sets forth specific require-
ments for examinations. Examinations cov-
ered by this section would incl ude a bar
exam or the Scholastic Aptitude Test pre-
pared by the Educational Testing Service.
Paragraph (b)(l) is adopted from the Depart-
ment of Education's section 504 regulation
on admission tests to postsecondary edu-
cational programs (34 CFR 104.42(b)(3».Para-
graph (b)(I)(i) requires that a private entity
offering an examination covered by the sec-
tion must assure that the examination is se-
lected and administered so as to best ensure
that the examination accurately reflects an
individual's aptitude or achievement level or
other factor the examination purports to
measure. rather than reflecting the Indlvid-
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ual's impaired sensory, manual, or speaking
skillS (except where those sk11ls are the fac-
tors that the examination purports to meas-
ure).

Paragraph (b)(l)(II) requires that any ex-
amination specially designed for Individuals
with disabilities be offered as often and In as
timely a manner as other examinations.
Some commenters noted that persons with
disabilities may be required to travel long
distances when the locations for examina-
tions Cor Individuals with disabilities are
limited, for example, to only one city In a
State instead of a variety of cities. The De-
partment has therefore revised this para-
graph to add a requirement that such exami-
nations be Offered at locations tha.t are as
convenient as the location of other examina-
tions,

Commenters representing organizations
that administer tests wanted to be able to
require Individuals with disabilities to pro-
vide advance notice and appropriate docu-
mentation. at the applicants' expense, of
their disabilities and of any modifications or
aids that would be required. The Department
agrees that such reqUirements are permis-
sible. provided that they are not unreason-
able and that the deadline for such notice is
DO earlier than the deadline for others apply-
ing to take the examination. Requiring indi-
viduals with disabilities to file earlier appli-
cations would violate the requiremen t that
examinations designed for individuals with
disabill ties be offered In as timely a manner
as other examinations.

Examiners may require evidence that an
applicant is entitled to modifications or aids
as required by this section, but requests for
documentation must be reasonable and must
be limited to the need for the modification
or aid requested. Appropriate documentation
might include a letter from a physician or
other professional, or evidence of a prior di-
agnosis or accommodation, such as eligi-
bility for a special education program. The
applicant may be required to bear the cost of
providing such documentation, but the en-
tity administering the examina.tion cannot
charge the applicant for the cost of any
modifications or auxiliary aids, such as in-
terpreters, provided for the examination.

Paragraph (b)(1)(111) requires that examina-
tions be administered In facilities that are
accessible to IndJvlduals with disabilities or
alternative accessible arrangements are
made.

Paragraph (b)(2) gives examples of modi-
fications to examinations that may be nec-
essary in order to comply with this section.
These may include providing more time for
completion of the examination or a change
in the manner of giving the examination,
e.g., reading the examination to the IndJvid-
ual.

Paragraph (b)(3) requires the provision of
auxiliary aids and services, unless the pr i-

PI. 36, App; B

vate entity offering the examination can
demonstrate that offering a particular auxil-
iary aid would fundamentally alter the ex-
amination or result in an undue burden. Ex-
amples of auxiliary aids Include taped ex-
aminations. Interpreters or other effective
methods of making aurally delivered mate-
rials available to individuals with hearing
impairments, readers for Individuals with
visual impairments or learning disabilities,
and other similar services and actions. The
suggestion that individuals with learning
disabilities may need readers is included, al-
though It does not appear in the Department
of Education regulation. because, In fact.
some Individuals with learning disabilities
have visual perception problems and would
benefit from a reader.

Many commenters pointed out the Impor-
tance of ensuring that modifications provide
the Individual with a disability an equal op-
portunity to demonstrate his or her knowl-
edge or ability. For example. a reader who is
unskilled or lacks knowledge of specific ter-
minology used In the examination may be
unable to convey the Information in the
questions or to follow the applicant's In-
structions effectively. Commenters pointed
out that, for persons with visual impair-
ments who read Brame. Braille provides the
closest functional equivalent to a printed
test. The Department has, therefore, added
Brailled examinations to the examples of
auxiliary aids and services that may be re-
quired. For similar reasons, the Department
also added to the list of examples of auxil-
Iary aids and services large print examina-
tions and answer sheets; "qualified" readers;
and transcribers to write answers.

A commenter suggested that the phrase
"fundamentally alter the examination" in
this paragraph of the proposed rule be re-
vised to more accurately reflect the function
affected. In the final rule the Department
has substituted the phrase "fundamentally
alter the measurement of the skills or
knowledge the examination is intended to
test."

Paragraph (b)(4) gives examples of alter-
native accessible arrangements. For in-
stance. the private entity might be required
to provide the examination at an individual's
home with a proctor. Alternative arrange-
ments must provide conditions for individ-
uals with disabilities that, are comparable to
the conditions under which other individuals
take the examinations. In other words. an
examination cannot be offered to an individ-
ual with a disability in a cold. poorly lit
basement, if other individuals are given the
examination in a warm, well lit classroom.

Some commenters who provide examina-
tions for lrcenstng or certification for par-
ticular occupations or professions urged that
they be permi tted to refuse to provide modi-
fications or aids for persons seeking to take
the examinations if those indJviduals, be-
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cause of their disabilities, would be unable to
perform the essential functions of the profes-
sion or occupation for which the examtna-
tlon Is given, or unless the disability Is rea.
sonably determined in advance as not being
an obstacle to certification. The Department
has not changed its rule based on this com-
ment. An examination is one stage of a li-
censing or certification process. An Individ-
ual should not be barred from attempting to
pass that stage of the process merely because
he or she might be unable to meet other re-
quirements of the process. If the examina-
tion is not the first stage of the qualification
process, an applicant may be required to
complete the earlier stages prior to being ad-
mitted to the examination. On the other
hand, the applicant may not be denied ad-
mission to the examination on the basis of
doubts about his or her abilities to meet re-
quirements that the examination Is not de-
Signed to test.

Paragraph (c) sets forth specific require-
ments for courses. Paragraph (c)(I) contains.
the general rule that any course covered by
this section must be modified to ensure that
the place and manner In which the course Is
given Is accessible. Paragraph (0)(2) gives ex-
amples of possible modifications that might
be required. including extending the time
permitted for completion of the course. per-
mitting oral rather than written delivery of
an assignment by a person with a visual Im-
pairment, or adapting the manner In which
the course is conducted (I.e., providing cas-
settes of class handouts to an Individual
with a visual impairment). In response to
comments, the Department has added to the
examples in paragraph (c)(2) specinc ref-
erence to distribution of course materials. If
course materials are published and available
from other sources, the entl ty offering the
course may give advance notice of what ma-
terials will be used so as to allow an Individ-
ual to obtain them in Braille or on tape but
materials provided by the course offerer
must be made available in alternative for-
mats for Individuals with disabilities.

In language similar to that of paragraph
(b), paragraph (c)(3) requires auxiliary aids
and services, unless a fundamental alter-
ation or undue burden would result, and
paragraph (c)(4) requires that courses be ad-
mInistered In accessible facilities. Paragraph
(c)(5) gives examples of alternative acces-
sible arrangements. These may include pro-
vtston of the course through videotape. cas-
settes, or prepared notes. Alternati ve ar-
rangements must. provide comparable coridi-
Lions to those provided to others, including
Similar lighting. room temperature, and the
like. An entity offering a variety of courses,
to fulf!ll continuing education requirements
for a profession, for example. may not limit
the selection or choice of courses available
to Indlvlduals with disabilities.
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Section 36.310 Transportation Provided by
Public Accommodations

Section 36.310contains specific prOVisions
relating to public accommodations that pro.
vide transportation to their clients or cus-
tomers. This section has been substantially
revised in order to coordinate the require-
ments of this section with the requirements
appllcable to these transportatton systems
that will be contained in the regulations is-
sued by the Secretary of Transportation pur-
suant to section 306 of the ADA, to be codi,
fled at 49 CFR part 37. The Department notes
that, although the responslb!l!ty for Issuing
regulations applicable to transportation svs-
tems operated by public accommodations is
divided between this Department and the De-
partment of -Transportation, enforcement
authority is assigned only to the Depart-
ment of Justice.

The Department received relatively few
comments on this section of the proposed
rule. Most of the comments addressed Issues
that are not specifically addressed In this
part, "such as the standards for accessible ve-
hicles and the procedure for determining
whether equivalent service is provided.
Those standards w!11be contained In the reg.
ulatlon issued by the Department of Trans-
portation. Other commenters raised ques-
tions about the types of transportation that
will be subject to this section. In response to
these inquiries, the Department has revised
the list of examples contained In the regula-
tion.

Paragraph (a)(1) states the general rule
that covered public accommodations are sub-
Iect to all of the spectnc provisions of sub-
parts B, C, and D, except as provided In
§ 36.310. Examples of operations covered by
the requirements are listed In paragraph
(90)(2).The stated examples Include hotel and
motel airport shuttle services. customer
shuttle bus services operated by private com-
panies and shopping centers, student trans-
portation, and shuttle operations of rec-
reational facilities such as stadiums, zoos,
amusement parks. and ski resorts. This brief
list is not exhaustive. The section applies to
any fixed route or demand responsive trans-
portation system operated by a public ac-
commodation for the benefit of its clients or
customers. The section does not apply to
transportation services provided only to em-
ployees. Employee transportation wlll be
subject to the regulations issued by the
Equal Employment Opportunity Commtsslon
to implement title I of the Act. However, If
employees and customers or cllents are
served by the same transportation system.
the provisions of this section will apply.

Paragraph (b) spectftcalty provides that a
public accommodation shall remove trans-
portatlon barriers In existing vehicles to the
extent that It Is readily achievable to do so,
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but. that the Installation of hydraulic or
other lifts Is not required.

Paragraph (c) provides that public accom-
modations subject to this section shall com-
ply with the requirements for transportation
vehicles and systems contained In the regu-
lations Issued by the Secretary of Transpor-
tation.

Subpart D-New Construction and Alterations

Subpart D Implements section 303 of the
Act, which requires that newly constructed
or altered places of public accommodation or
commercial faclllties be readily accessible to
and usable by individuals with disabilities.
This requirement contemplates a high de-
gree 'of convenient access. It is intended to
ensure that patrons and employees of places
of public accommodation and employees of
commercial facilities are able to get to.
enter, and use the faclll ty.

Potential patrons of places of public ac-
commodation. such as retail establishments,
should be able to get to a store, get Into the
store, and get to the areas where goods are
being provided. Employees should have the
same types of access, although those Individ-
uals require access to and around the em-
ployment area as weH 908 to the area In
whlch goods and services are provided.

The ADA is geared to the future-its goal
being that, over time, access will be the rule,
rather than the exception. Thus, the Act
only requires modest expenditures, of the
type addressed in § 36.304 of this pa.rt, to pro-
vide access to existing facilities not other-
wise being altered, but requires all new con-
struction and alterations to be accessible.

The Act does not require new construction
or alterations; It simply requires that, when
a public accommodation or other private en-
tity undertakes the construction or alter-
ation of a facility subject to the Act, the
newly constructed or altered facility must be
made accessible. This subpart establishes the
requirements for new construction and alter-
ations.

As explained under the discussion of the
definition of "facility," §36.I04, pending de-
velopment of specific requirements, the De-
partment will not apply this subpart to
places of publ1c accommodation located in
mobile units, boats, or other conveyances.

Section 36.401 New Construction

General

Section 36.401 Implements the new con-
struction requirements of the ADA. Section
303 (a)(1) of the Act provides that discrimina-
tion for purposes of section 302(0.)of the Act
Includes a failure to design and construct fa-
c!!1ties for first occupancy later than 30
months after the date of enactment (i.e.,
after January 26, 1993)that are readily acces-
sible to and usable by individuals with dls-
abll1tles.

Pt. 36, App. Ii
Paragraph 36.401(a)(1)restates the general

requirement for accessible new construction.
The proposed rule stated that "any public
accommodation or other private entity re-
sponsible for design and construction': must
ensure that facilities conform to this re-'
qulrement. Various commenters suggested
that the proposed language was not consist-
ent with the statute because It substituted
"private entity responsible for" desfgn and
construction" for the statutory language;
because It did not address liability on the
part of architects, contractors, developers,
tenants, owners, and other entities; and be-
cause it limited the liabll1ty of entities re-
sponstble for commercial facilities. In re-
sponse, the Department has revised this
paragraph to repeat the language of section
303(a) of the ADA. The Department will in-
terpret this section In a manner consistent
with the Intent of the statute and with the
nature of the responsibilities of the various
entities for design, for construction, or for
both.

Designed and Constructed for First
Occupancy

According to paragraph (a)(2), a facil! ty Is
subject to the new construction require-
ments only If a completed application for a
building permit or permit extension is filed
after January 26, 1992,and the facll!ty is oc-
cupied after January 26, 1993.

The proposed rule set forth for comment
two alternative ways by which to determine
what facilities are subject to the Act and
what standards apply. Paragraph (0.)(2)of the
final rule is a slight variation on Option One
In the proposed rule. The reasons for the De-
partment's choice of Option One are dis-
cussed later In this section.

Paragraph (90)(2)acknowledges that Con-
gress did not contemplate having actual oc-
cupancy be the sole trigger for the acces-
sibllity requirements, because the statute
prohibits a failure to "design and construct
for first occupancy," rather than requiring
accessibility in facilities actually occupied
after a particular date.

The commenters overwhelmingly agreed
with the Department's proposal to use a date
certain; many cited the reasons given In the
preamble to the proposed rule. First, It Is
helpful for designers and builders to have a
fixed date for accessible design, so that they
can determine accessibility requirements
early in the planning and design stage. It Is
difficult to determine accessibility require-
ments In anticipation of the actual date of
first occupancy because of unpredictable and
uncontrollable events (e.g., strikes affecting
suppllers or labor, or natural disasters) that
may delay occupancy. To redesign or recon-
struct portions of a facill ty If It begins to ap-
pear that occupancy wlll be later than an-
ticipated would be quite costly. A fixed date
also assists those responsible for enforcing.
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or mouit'o'ring, compliance with. the' statute,
ami those protected by It.
, TheDep.irtment~onsldered using as a·trig-
,gerdate for application of the accessibility
standards the date on which a permit is
granted. The Department chose instead the
date on which a complete permit, application
is'certified as received by the, :appropriate
government entity. Almost all commenters
agreed with :this ,choIce of.s' trlggeruate,
This, decision is based partly oninformatiori
tha.teeveral months or even years can pass
betweenappllcatlon for a permit and receipt
of a permit: Design is vi~tuallycomplete .at
the time an appltca.tlon is complete (Le.. cer-
tified to contain all the information required
by the State. county. or local-government),
After an application is file.d. delays may
occur before the permit is granted due tonu-
merous factors (nonnecessarnvrelattne to
accesslblll ty): for example. hazardous waste
discovered on the property. flood plain re-
quirements, zoning disputes, or opposition to
the project frolTl-various groups. These fac-
tors should not require redesign for acces-
sibility If the application was completed be-
fore January 26. 1992,However. if the facility
must be redesigned for other, reasons. such as
a change in denslby or environmental preser-
vation. and the final permit is based on a
new application. the rule would require ac-
cessibilt ty if that application was certified
complete after January 26. 1992.

The certification of receipt of a complete
application for a building permit is an appro-
priate point In the process because certifi-
cations are issued in writing by govern-
men tal authorities. In addl tlon. this ap-
proach presents a clear and objective stand-
ard.

However. a few commenters pointed out
that in some jurisdictions it is not possible
to receive a: "certification" that an applica-
tion Is complete, and suggested that In those
cases the fixed date should be the date on
which an application for a permit Is received
by the government agency. The Department
has included such a provision in
§36.401(a)(2)(i).

The date of January 26. 1992, is relevant
only with respect to the last appllcation for
a permit or permit extension for a facility.
Thus. if an entity has applied for only a
"foundation" permit. the date of that permit
application has no effect, because the entity
must also apply for and receive a permit at
a later date for the actual superstructure. In
this case. it is the date of the later applica-
tion that would control. unless construction
is not completed within the time allowed by
the permit. in which case a third permit
would be issued and the date of the applica-
tion for that permit would be determinative
for purposes of the rule,

28CFR Ch.I, (7-1-94~dltlon),.:

Ohcice. of Option One forDeftning "'Deslgl\el\
and Constructed for First Occupancy"

Under the option- the Department haa chn,
sen for~"etermlning .applicab,llity of the new
construction standards,'. a, billlding would. be
considered to be "for first occupancy" after
January 26. 1993.only (1) if the last appllca-
tton fora building permit or permit exten-
sion .ror the {aclll ty Is .certmed to 'be com-
pletetor, in some jurisdictions. received) ,by
a State. county. or Tocal government' Mter
January 26. 1992. and (2) if tne first certifi-
cate o{occupancy Is issued after'January 26.
1993, Thepepar~ment also asked for corn-
rrient on an Option Two. which would have
imposed new construction requirements if 'a
completed application fora building permit
or permit extension was.Illed after the enact-
ment of the ADA (July 26. 1990).and the fa-
cility was occupied after January 26. 1993.

'I'he request for comment on this Issue
drew a: large Dumber of comments expressing
a wide. range of views, Most business groups
and some disability rights groups favored
Option One, and.some business groups and
most disability rights groups favored Option
Two. Individuals and government entitles
were equally divided; several commenters
proposed other options.

Those favoring Option One pointed out
that it is more reasonable in that it allows
time for those subject to the new construc-
tion requirements to anticipate those re-
quirements and to receive technical assist-
ance pursuant to the Act. Numerous com-
menters said that time frames for designing
and constructing some types of facilities (for
example. health care facilities) can range
from two to four years or more. They ex-
pressed concerns that Option Two. which
would apply to some facilities already under
design or construction as of the date the Act
was signed. and to some on which construe-
tlonbegan shortly after enactment. could re-
sult in costly redesign or reconstruction of
those facll! ties. In the same vein. some Op-
tion One supporters found Option Two objec-
tionable on due process grounds. In their
view. Option Two would mean that in July
1991(upon issuance of the final DOJ rule) the
responsible entitles would learn that ADA
standards had been in effect since July 26.
1990. and this would amount to retroactive
application of standards. Numerous com-
menters characterized Option Two as having
no support in the statute and Option One as
being more consistent with congressional in-~n '

Those who favored Option Two pointed out
that it would include more facl1!ties within
the coverage of the new construction stand-
ards. They argued that because slmllar ac-
cesslbll!ty requirements are in effect under
State laws. no hardship would be imposed by
this option. Numerous commenters said that
hardship would also be eliminated in light of
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their view that the ADA requires Compliance
with 'the, Uniform Federal Accessibil lty
Standards (UFAS) until issuance -or DOJ
stil.ndards.Those supporting Option Two
Claimed t.hatf twas more consistent with tlie
statute and ttslegtslattve history: '

The Department has chosen .Optlon One
rather .than Option Two. primarily on the
basis of the language of 'three relevant sec-
tions' of the statute. First. section303{a) re-
quires compliance with accessibiHty stand-
ards set forth. or incorporated by reference
in; regulat.ione to be issued by the Depart-
ment of Justice. Standing alone. this section
cannot be read to require compliance with
the Department's standards before those
standards are issued (through this rule-
making). Second. according to section 3,10of
the statute. section 303becomes effective on
January 26. 1992. Thus, section 303 cannot
impose requirements on the design of build-
ings before that da.te, Third, white section
306(d) of _the Act .requtres compllance with
UFAS if final regulations have not been is-
sued. that provision cannot reasonably be
read to take effect until July 26. 1991. the
date by which the Department of Justice
must issue final regulations under title Ill.

Option Two was based on the premise that
the interim standards in section 306(d) take
effect as of the ADA's enactment (July 26,
1990).rather than on the date by which the
Department of Justiceregulations are due to
be issued (July 26. 1991).The initial clause of
section 306(d)(1)itself is silent on this ques-
tion:

If final regulations have not been issued
pursuant to this section, for new construe-
tion for which a ••• building permit is ob-
tained prior to the issuance of ·final regula-
tions • • * (interim standards apply).

The approach in Option Two relies part.ly
on the language of section 310 of the Act,
which provides that section 306. the interim
standards provision. takes effect on the date
of enactment, Under this Interpretation the
'interim standards provision would prevail
over the operative provision. section 303,
which requires that new construction be ac-
cessible and which becomes effective Janu-
ary 26. 1992.This approach would also require
construing the language of section 306(d)(1)
to take effect before the Department's stand-
ards are due to be Issued. The preferred read-
ing of section 306 Is that it would require
that. if the Department's final standards had
not been issued by July 26.1991. UFAS would
apply to certain buildings until such time as
the Department's standards were issued.

General Substantive Requirements of the
New Construction Provisions

The rule requires. as does the statute. that
covered newly constructed facilities be read-
ily accessible to and usa hie by Individuals
with dlsabllitles. The phrase "readily acces-

sible to and usable by individuals withdis-:
abilities" isatermthiLt. insllgl1tly varie~
formulations. has been used in. the Archjt~c~'
tural Barriers Act of 1968.the Fall' Housing·
Act. the regulations implementing section
so4 of the Rehabilitation Act. of 1973.and cur-
rent accessibility,;standards .. It means. with
respect to a faciltty or a port.lon of a facllity.
that it can be approached. entered, and used
by Individuals with disabilities (including
mobility. sensory, and cognttive impair-
ments) easily and convenientlv.: A facility
that is constructed to meet the requirements
of the rule's accessiblllty standards will be "
considered readily accessible and usable with
respect to construction, To the extent that' a
particular type or element of a facility is not'
specifically addressed by' the standards, the
language of this section IS the safest guide.

A private entity that renders an "acces-
sible" building inaccessible in its operation.
through policies or practices. may be in vto-
latlon of section 302of the Act. For example.
a private entity can render an entrance to a
facility inaccessible by keeping an accessible
entrance open only during certain. hours
(whereas the fac11ity is available to others
for a greater length of time), A facility could
similarly be rendered inaccessible if a person
with disabilities is significantly limited In
her or bls choice of a range of accornmoda-
tions.

Ensuring access to a newly constructed fa-
cill ty will incl ude providing access to the fa-
cili ty from the street or parking lot, to the
extent the responsible entity has control
over the route from those locations. In some
cases, the private entity w11lhave no control
over access at the point where streets. curbs.
or sidewalks already exist. and in those in-
stances the entity is encouraged to request
modifications to a sidewalk. including in-
stallation of curb cuts. from a public entity
responsible for them. However, as some com-
menters pointed out. there is no obligation
for a private entity subject to title III of the
ADA to seek or ensure compliance by a pub-
lic entity with title II. Thus, although a lo-
cality may have an obligation under title II
of the Act to install curb cuts at a particular
location. that responsibility is separate from
the private entity's title III obligation. and
any involvement by a private entity in seek-
ing cooperation from a public entity is pure-
ly voluntary in this context.

Work Areas
Proposed paragraph 36.401(b)addressed ac-

cess to employment areas. rather than to the
areas where goods or services are being pro-
vided. The preamble noted that the proposed
paragraph provided guidance for new con-
struction and alterations until more specific
guidance was issued by the ATBCB and re-
flected In this Department's regulation. The
entire paragraph has been deleted from this
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section in the final rule. The concepts of
paragraphs (b) (1), (2), and (5) of the proposed
rule are included, ~with m.odlflcations and ex-
pansion, in ADAAG. Paragraphs (3) and (4) of
the proposed rule, concerning fixtures and
equipment, are not included in the rule or In
ADAAG.

Some c.ommenters asserted that questtons
relating to new construction and alterations
of work areas should be addressed by the
EEOC under title I. as employment concerns.
.However, the legislative history of the stat-
uteclearly indicates that the new construc-
tion and alterations requirements of title ill
were intended to ensure accessibility of new
facilities to all individuals, including em-
ployees. The language of section 303 sweeps
broadly in Its application to all public ac-
commodations and commerctal facilities.
EEOC's title! regulations wlll address acces-
sibility requirements that come into play
when "reasonable acc.ommodatlon" to Indi-
vidual employees or applicants with disabil-
ities Is mandated under title 1.

The Issues dealt with In proposed §36.40l(b)
(1) and (2) are now addressed in ADAAG sec-
tion 4.1.1(3). The Department's proposed
paragraphs would have required that areas
that will be used onlv by employees as work
stations be· constructed so that Individuals
with disabilities could approach, enter, and
exit the areas. They would not have required
that all individual work stations be con-
structed or equipped (tor example, with
shelves that are accessible or adaptable) to
be accessible. This approach was based on
the theory that, as long as an employee with
disabilities could enter the building and get
to and around the employment area, modi-
ficatlons In a particular work stati.on could
be instituted as a "reasonable accommoda-
tlon" to that employee if the modifications
were necessary and they did not constitute
an undue hardship.

Almost all of the cornmenters agreed with
the proposal to require access to a work area
but net to require accessibility of each Indi-
vidual work station. This principle is In-
'eluded in ADAAG 4.1.1(3). Several or the
comments related to the requirements of th~
proposed ADAAG and have been addressed in
the accessibility standards.

Proposed paragraphs (b) (3) and (4) would
have required that consideratdon be given to
placing fixtures and equipment at accessible
heights in the first instance, and to purchas-
ing naw equipment and fixtures that are ad-
iustaute. These paragraphs have not been In-
cluded in the final rule because the rule in
most instances does not establish accessibfl-
Ity standards for purchased equipment. (See
dtscusston elsewhere in the preamble of pro-
posed §36.309.)Whlle the Department encour-
ages entities to consider providtng accessible
or adjustable fixtures and equipment ror em-
ployees, this rule does not require them to
do SQ.
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Paragraph (b)(5) of proposed §36.401 clari-

fied that proposed paragraph (b) did not
limit the requirement that employee areas
other than Indlvldual work stations must be
accessible. .For example, areas that are em-
ployee "common use" areas and are not sole-
ly used.' as work stations (e.g., empl.oyee
lounges, cafeterias, health units; exercise fa-
ciltttes) are treated no differently under this
regulation than . other parts of a building;
they must be c.onstructed or altered in com-
pliance . WIth the accessibili ty standards.
This prfnclple lsnot.stated In .§36.401but Is
Implicit In the requirements or this section

. and ADAAG.

Structural Impracticability
Proposed §36.401(c) is included in the

final rule with minor changes. It de-
tails a statutory exception to the new
construction requirement: the require-
ment that new construction be acces-
sible does not apply where an entity
can demonstrate that it is structurally
impracticable to meet the require-
ments of the regulation. This provision
is also included in ADAAG. at section
4.1.1(5)(a).

Constate nt with the legislative history of
the ADA, this narrow exception will apply
only In rare and unusual circumstances
where unique characteristics of terrain make
accessibility unusually difficult. Such Itmi-
tattons for topographical problems are anal-
ogous to an acknowledged limitati.on in the
application of the accessibility requirements
of the Fair H.ousing Amendments Act
(FHAA) or 1988.

Almost all commenters supported this in-
terpretation. Two commenters argued that
the DOJ requirement is too limiting and
would not exempt some bulldings that
should be exempted because of soil condi-
tions, terrain, and other unusual site condi-
tlons. These commenters suggested constat-
encv with HUD's Fair Housing Accessibility
Guidelines (56 FR 9472 (1991), which gen-
erally would allow exceptions from acces-
slbflity requirements, or allow compliance
with less stringent requirements, on sites
with slopes exceeding 10%.

The Department Is aware of the proviaions
in HUD's guidelines, which were issued en
March 6. 199], after passage or the ADA and
publlcatl.on of the Department's proposed
rule. The approach taken in these guidelines,
which apply to different types of construc-
tion and implement different statutory re-
quirements for new c.onstructlon, does not
bind this Department in regulating under
the ADA. The Department has Included In
the final rule the substance of the proposed
proviaion, which is faithful to the intent .of
the statute, as expressed in the legislative
history. (See Senate report at 70-71; Edu-
cation and Labor report at 120.)

The llmlted structuralimpract1cability ex-
ception means that It is acceptable to devi-
ate from accessib!llty requirements only
where unique characteristics of terrain pre-
vent the incorporation of accessibility fea-
tures and where providing accessibility
would destroy the physical Integrity of a fa-
cility. A situati.on In which a buDding must
be built on stilts because of Its location In
marshlands or over water Is an example of
.one of the few situations in which the excep-
tion for structural impracticability would
apply.

This exception to accessibility require-
ments should not be applied to situations in

Commercial Facilities in Private Residences
. Section 36.401(b) of the final rule is a new

provtslon relating· to commercial facHlties
located In private residences. The proposed
rule addressed these requIrements in the pre-
amble to §36.207, "Places of public accommo-
dation located in private residences." The
preamble stated that the approach for com-
mercial facfllties would be the same as that
ror places of publfc accommodation, i.e.,
those portions used exclusively as a comrner-
cial faclllty or used as both a commercial fa-
cillty and for residential purposes would be
covered, Because commerclal facilities are
only subject to new construction and alter-
atlons requirements, however, the covered
portions would only be subject to subpart D.
This approach Is reflected in § 36.40I(b)(1).

The Department is aware that the statu-
tory definitl.on of "commercial facility" ex-
cludes private residences because they are
"expressly exempted trom coverage under
the Fair Housing Act of 1968, as amended."
However, the Department interprets that ex-
emption as applying only to facilities that
are exclusively residential. When a facility Is
used as both a residence and a commercial
facility, the exemption does not apply.

Paragraph (b)(2) Is simflar to the new para-
graph (b) under §36.207, "Places of public ac-
commodat.ion located In private residences."
The paragraph clarifies that the covered per-
tion includes not only the space used as a
commercial faci li ty, but also the elements
used to enter the commercial facility, e.g .•
the homeowner's fr.ont sidewalk, If any; the
doorway: the hallways; the restroom, If used
by employees or vIsitors of the commercial
facility; and any other portion of the resi-
dence, Interl.or or extertor, used by employ-
ees or visitors of the commercial facility.

As in the case of public acc.ommodations
located in private residences, the new con-
structton standards only apply to the extent
that a portion or the residence is designed or
intended for use as a commercial faclll ty.
Likewise, if a homeowner alters a portion of
his horne to convert It to a commercial facfl-
Ity, that work must be done in compliance
with the alterations standards in appendix
A.
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which a facility is located in "hilly" terrain
or on a plot of land upon which there are
steep grades, In such circumstances. acces-
sibility can be achieved without destroying
the physical integrity of a structure, and is
required In the construction of new facili-
ties.

S.ome commenters asked for clarification
concerning when and how to apply the ADA
rules or the Fair Housing Accessibility
Guidelines, especially when a faclllty may be
subject to both because of mixed use. Guid-
ance on this question Is provided in the dis-
cussion or the definitions of place of public
accommodation and c.ommercial facility.
With respect to the structural impracticabil-
ity exception. a mixed-use facilfty could not
take advantage of the Fair Housing exernp-
tton. to the extent that It is less stringent
than the ADA exemption, except ror those
p.ortions of the facilfty that are subject only
to the Fair Housing Act.

As explained in the preamble to the pro-
posed rule, in those rare circumstances In
which it Is structurally impracticable to
achieve full compliance with accesslbfJity re-
tirements under the ADA, places of public
accommodation and commercial facilftles
should still be designed and constructed to
Incorporate accessibility features to the ex-
tent that the features are structurally prac-
ticable. The accesst bili ty requirements
should not be viewed as an all-or-nothing
proposi tion In such circumstances.

If it Is structurally Impracticable ror a fa-
cility in ite entirety to be readily accessible
to and usable by people with dlsabllities,
then those portions that can be made acces-
sible should be made accessible. If a buflding
cannot be constructed in compliance with
the full range of accessibflity requirements
because of structural Impracticability, then
It should still Incorporate those features
that are structurally practicable. If it is
structurally impracticable to make a par-
ticular facility accessible to persons who
have particular types of disabilities, it is
st1ll approprtate to require It to be made ac-
cessible to persons with other types of dis-
abilities. For example, a facil1ty that Is of
necessity built on stilts and cannot be made
accessible to persons who use wheelchairs be-
cause it is structurally Impracticable to do
so must be made accessible for individuals
with vision or hearing impairments or other
kinds of disabfl! ties.

Elevat.or Exemption
Secti.on 36.401(d)Implements the ·'elevat.or

exemption" for new c.onstruction In secti.on
303(b) of the ADA. The elevator exemption is
an exception to the general requirement that
new facilities be readily accessible to and us-
able by Individuals with disabilities. Gen-
erally, an elevator Is the most common way
to provide individuals who use wheelchairs
"ready access" to fl.o.orlevels above or below
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the ground floor of a multi-story building.
Congress. however. chose not to require ele-
vators In new small buildings. that Is. Chose
with less than t-hree stories or less than 3.000
square feet per story. In buildings eligible for
the exemption. therefore. "ready access"
from the building en trance to a 0001' above
or below the ground floor is not required, be-
cause the statute does not require that an el-
evator be installed in such buildings. The el-
eva tor exemption does not apply, however,
to a facillty housing a shopping center, a
shoppi nil' mall, or the professional office of a
health care provider, or other categories of
facili ties as determined by the Attorney
General. For example. a new office building
that will have only two stories, with no ele-
vator planned, will not be required to have
an elevator, even if each story has 20,000
square feet. In other words. having either
less than 3000 square feet per story or less
than three stories qualifies a facili ty for the
exemption: it need not qualify for the ex-
empt-ion on both counts. Simllarly, a fac!1!ty
that has five stories of 2800square feet each
qualifies for the exemption. If a fac!lity has
three or more stories at any point. it is not
ellgible for the elevator exemption unless all
the stortesare less than 3000square feet.

The terms "shopplng center or shopping
mall" and "professional office of a health
care provider" are defined in this section.
They are subatantfvely identical to the defi-
nitions included in the proposed rule in
§36.104, "Dertntttcne." They have been moved
to this section because, as commenters
pointed out, they are relevant only for the
purposes of the elevator exemption, and In-
clusion In the general definitions section
could give the incorrect impression that an
office of a heal th care provider Is not covered
as a place of public accommodation under
other sections of the rule, unless the office
falls within the definition.

For purposes of § 36.401, a "shopping center
or shopping mall" Is (1) a building housing
five or more sales or rental establishments,
or (2) a series of buildings on a common site,
either under common ownership or common
control or developed either as one project or
as a series of related projects, housing five or
more sales or rental establishments. The
term "shopping center or shopping mall"
only Includes floor levels containing at least
one sales or rental establishment. or any
floor level that was designed or Intended for
use by at least one sales or rental establish-
ment.

Any sales or rental establishment of the
type that is included in paragraph (5) of the
definition of "place of publlc accommoda-
tion" (for example, a bakery, grocery store.
clothing store, or hardware store) Is consid-
ered a sales or rental establishment for pur-
poses of this definition: the other types of
public accommodations (e.g., restaurants,
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laundromats. banks, travel services, health
Spas) are not.

In the preamble to the proposed rule, the
Department sought comment on whether the
definition of "shopping center or mall"
should be expanded to include any of these
other types of public accommodations. The
Department also sought comment on wheth-
er a series of buildings should fall within the
defini tion only if they are physically con-
nected.

Most of those responding to the first ques-
tion (overwhelmingly groups representing
people with disab!l!tles, or individual com-
menters) urged that the definition encom-
pass more places of publlc accommodation,
such as restauran ts. motion picture houses,
laundromats, dry cleaners, arid banks. They
pointed out that often It Is not known what
types of establishments w!1l be tenants in a
new facility. In addition. they noted that
malls are advertised as entities, that their
appeal is in the "package" of services offered
to the publlc, and that this package often In-
cludes the additional types of establishments
mentioned.

Commenters representing business groups
sought to exempt banks, travel services, gro-
cery stores, drug stores, and freestanding re-
tall stores from the elevator requirement.
They based this request on the desire to con-
tinue the practice in some locations of Incor-
porating mezzanines housing administrative
offices, raised pharmacist areas, and raised
areas in the front of supermarkets that
house safes and are used by managers to
oversee operations of check-out aisles and
other functions. Many of these concerns are
adequately addressed by ADAAG. Apart from
those addressed by ADAAG, the Department
sees no reason to treat a particular type of
sales or rental establishment differently
from any other. Although banks and travel
services are not included as "sales or rental
establishments," because they do not fall
under paragraph (5) of the definition of place
of public accommodation, grocery stores and
drug stores are included.

The Department has declined to Include
places of public accommodation other than
sales or rental establishments In the defini-
tion. The statutory definition of "public ac-
commodation" (section 301(7)) Ilsts 12 types
of establlshments that are considered public
accommodations. Category (El) includes "a
bakery, grocery store. clothing store, hard-
ware store, shopping center, or other sales or
rental establishment." This arrangement
suggests that it is only these types of estab-
Ilshments that would make up a shopping
center for purposes of the statute. To include
all types of places of publlc accommodation,
or those from 6 or 7 of the categories, as
commenters suggest, would overly limit the
elevator exemption: the universe of facilities
covered by the definition of "shopping cen-
ter" could well exceed the number of

multi tenant fac!1!tles not covered, which
would render the exemption almost mean-
ingless.

For slmllar reasons, the Department is re-
taining the requirement that a building or
series of bull dings must house five or more
sales or rental establlshments before it falls
within the definition of "shopping center."
Numerous commenters objected to the num-
ber and requested that the number be low-
ered from five to three or four. Lowering the
number In this manner would include an in-
ordinately large number of two-story
multi tenant bulldings within tbe category of
those required to have elevators.

The responses to the question concerning
whether a series of bu!1d1ngs should be con-
nected in order to be covered were varied.
Generally, dlsab!lity rights groups and Borne
government agencies said a series of build-
ings should not have to be connected, and
pointed to a trend in some areas to bul ld
shopping centers In a garden or v!1lage set-
ting. The Department agrees that this design
choice should not negate the elevator re-
quirement for new construction. Some busl-
ness·groups answered the question in the af-
firmative, and some suggested a different
definition of shopping center. For example,
one commenter recommended the addition of
a requirement that the five or more estab-
lishments be physically connected on the
non-ground floors by a common pedestrian
walkway or pathway. because otherwise a se-
ries of stand-alone facllitles would have to
comply with the elevator requirement, which
would be unduly burdensome and perhaps In-
feasible. Another suggested use of what It
characterized as the standard Industry defi-
nition: "A group of retail stores and related
business faclli ties, the whole planned, devel-
oped, operated and managed as a unit."
Wh!1e the rule's definition would reach a se-
ries of related projects that are under com-
mon control but were not developed as a sin-
gle project, the Department considers such a
fac!l!ty to be a shopping center within the
meaning of the statute. However, In light of
the hardship that could confront a series of
existing small stand-alone bulldlngs if ele-
vators were required in alterations, the De-
partment has Included a common access
route in the definition of shopping center or
shopping mall for purposes of §36.404.

Some commenters suggested that access to
restrooms and other shared fac!1lties open to
the publ!c should be required even if those
fac!llties were not on a shopping floor. Such
a provision with respect to toilet or bathing
fac11itles Is included in the elevator excep-
tion in final ADAAG 4.1.3(5).

For purposes of this subpart. the rule does
not distinguish between a "shopping mall"
(usually a building with a roofed-over com-
mon pedestrian area serving more than one
tenant In which a majority of the tenants
have a main entrance from the common pe-

624

Pt. 36, App, B

destrlan area) and a "shopping center" (e.g..
a "shopping strip"). A.ny facility housing
five or more of the types of sales or rental
establishments described, regardless of the
number of other types of places of public ac-
commodation housed there (e.g., offices,
movie theatres, restaurants), is a shopping
center or shopping mall,

For example, a two-story facility built for
mixed-use occupancy on both 1100rs (e.g., by
sales and rental establishments, a movie the-
ater, restaurants, and general office space) Is
a shopping center or shopping mall if it
houses five or more sales or rental establish-
ments. If none of these establishments is lo-
cated on the second floor, then only the
ground floor. which contains the sales or
rental establishments. would be a "shopping
center or shopping mall," unless the second
11001'was designed or intended for use by at
least one sales or rental establishment. In
determining whether a floor was intended for
such use, factors to be considered include the
types of establishments that first occupied
the floor, the nature of the developer's mar-
keting strategy. I.e., What types of establish-
ments were sought, and inclusion of any de-
sign features particular to rental and sales
establishmen ts.

A "professional office of a health care pro-
vider" is defined as a location where a person
or entity regulated by a State to provide
professional services related to the physical
or mental health of an Individual makes
such services ava!1able to the public. In a
two-story development that houses health
care providers only on the ground floor, the
"professional office of a health care pro-
vider" Is limited to the ground floor unless
the second floor was designed or intended for
use by a health care provider. In determining
If a floor was intended for such use, factors
to be: considered Include whether the facility
was constructed with special plumbing, elec-
trical, or other features needed by health
care providers. whether the developer mar-
keted the facility as a medical office center,
and whether any of the establ!shments that
first occupied the fioor was, in fact, a health
care provider.

In addition to requiring that a building
that is a shopping center, shopping mall, or
the professional office of a heal th care pro-
vider have an elevator regardless of square
footage or number of floors. the ADA (sec-
tion 303(b» provides that the Attorney Gen-
eral may determine that a particular cat-
egory of facilities requires the Installation of
elevators based on the usage of the facil! ties.
The Department. as it proposed to do, bas
added to the nonexempt categories termi-
nals, depots, or other stations used for speci-
ned public transportation, and airport pas-
senger terminals. Numerous commenters in
all categories endorsed this proposal; none
opposed it. It is not uncommon for an airport
passenger terminal or train station, for ex-
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ample. to have only two floors. with gates on
both floors. Because of the significance of
transportation. because a person with dls-
abilities could be arriving or departing at
any gate, and because Inaccessible facilities
could result In a total denial of transpor-
tation services, It is reasonable to require
that newly constructed transit facilities be
accessible, regardless of square footage or
number of floors. One comment suggested an
amendment that would treat terminals and
stations similarly to shopping centers, byre-
Quiring an accessible route only to those
areas used for passenger loading and unload-
ing and for other passenger servtces. Para-
graph (d)(2)(1I) has been modified accord-
ingly.

Some commenters suggested that other
types oC Cacillties (e.g., educational faclll-
ties, libraries, museums. commercial faclli-
ties, and social service. facilities) should be
included in the category of nonexempt facili-
ties. The Department has not found adequate
justification for including any other types of
facilities in the nonexempt category at this
time.

Section 36.401(d)(2) establishes the opera-
tive requirements concerning the elevator
exemption and its appl!cation to shopping
centers and malls, professional offices oC
health care providers, transit stations, and
airport passenger terminals. Under the rule's
framework, it Is necessary first to determine
if a new facility (Includlng one or more
buildings) houses places of public accommo-
dation or commercial facilltles that are In
the categories for which elevators are re-
qulred, If so, and the facility Is a shopping
center or shopping mall, or a professional of-
fice of a health care provider, then any area
housIng such an office or a sales or rental es-
tablishment or the professional office of a
health care provIder is not entitled to the el-
evator exemptIon.

The followIng examples Illustrate the ap-
plication of these principles:

1. A shopping mall has an upper and a
lower leveL There are two "anchor stores"
(in this case, major department stores at ei-
ther end of the mall, both with exterior en-
trances and an entrance on each level from
the common area). In addition, there are 30
stores (sales or rental establishments) on the
upper level, all of which have entrances from
a common central area. There are 30 stores·
on the lower level, all of which have en-
trances from a common central area. Ac-
cording to the rule, elevator access must be
provided to each store and to each level of
the anchor stores. This requirement could be
satisfied with respect to the 60 stores
through elevators connecting the two pedes-
trian levels, provided that an Individual
could travel from the elevator to any other
point on that level (I.e.. Into any store
through a common pedestrian area) on an ac-
cessible path.
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2. A commercial (nonresidential) "town-
house" development Is composed of 20 two-
story attached buildings. The facility Is de-
veloped as one project; with common owner-
ship, and the space will be leased to retail-
ers. Each building has one accessible en-
trance from a pedestrian wal k to the first
floor. From that point. one can enter a store
on the first. floor, or walk up a flight of
stairs to a store on the second floor. All 40
stores must be accessIble at ground floor
level or by accessible vertical access from
that level. This does not mean, however
that 20 elevators must be Installed. Acces~
could be provided to the second floor by an
elevator from the pedestrian area on the
lower level to an upper walkway connecting
all the areas on the second floor.

3. In the same type of development, It Is
planned that retail stores will be housed ex-
clusively on the ground floor, with only of-
fice space (not professional offices of health
care providers) on the second. Elevator ac-
cess need not be provided to the second floor
because all the sales or rental establish-
ments (the entities that make the facility a
shopping center) are located on an accessible
ground floor.

4. In the same type of development, the
space Is designed and marketed as medical or
office suites, or as a medical office facility.
Accessible vertical access must be provided
to all areas, as described in example 2.

Some commenters suggested that building
owners who knowingly lease or rent space to
nonexempt places of public accommodation
would violate 136.401. However, the Depart-
ment does not consider leasIng or renting in-
accessible space in itself to constitute a vio-
lation of this part. Nor does a change In use
of a facility, with no accompanying alter-
ations (e.g., If a psychiatrist replaces an at-
torney as a tenant In a second-floor office,
but no alterations are made to the office)
trigger accessibility requirements.

Entities cannot evade the requirements of
this section by constructing facilities In
such a way that no story is Intended to con-
stitute a "ground floor." For example, if a
private entity constructs a building whose
main entrance leads only to stairways or es-
calators that connect with upper or lower
floors, the Department would consider at
least one level of the facility a ground story.

The rule requires In §36.40l(d)(3), consist-
ent with the proposed rule, that, even if a
building falls within the elevator exemption,
the floor or floors other than the ground
floor must nonetheless be accessible, except
for elevator access, to individuals with dis-
abilities, Including people who use wheel-
chalrs. This requirement applies to buildIngs
that do not house sales or rental establish-
ments or the professional offices of a health
care provider as well as to those in which
such establishments or offices are all located
on the ground floor. In such a Situation, IIt-

tIe added cost is entailed In making the sec-
ond floor accessible, because it Is similar In
structure and floor plan to the ground floor.

There are several reasons for this provi-
sion. First, some Individuals who are mobil-
ity Impaired may work on a building's sec-
ond floor, which they can reach by staIrs and
the use of crutches; however, the same IndI-
viduals. once they reach the second floor,
may.,then use a wheelchair that Is kept In
the office. Secondly, because the Clrst noor
will be accessible, there w!l1 be little addi-
tional cost entailed In making the second
noor, with the same structure and generally
the same floor plan, accesslble. In addition,
the second floor must be acceeslble to thoee
persons with disabilities who do not need ele-
vators for level changes (for example, per-
SODS with sight or hearing Impairments and
those with certain mobility Impairments).
Finally, if an elevator Is installed In the fu-
ture for any reason. full access to the floor
will be fac!l1tated.

One commenter asserted that this provi-
sion goes beyond the Department's authority
under the Act, and disagreed with the De-
partment's claim that little additional cost
would be entailed in compliance. However,
the provision is taken directly from the leg-
islative history (see Education and Laborre-
port at 114).

One commenter said that where an eleva-
tor Is not required. platform lifts. should be
required. Two commenters pointed out that
the elevator exemption Is really an exemp-
tion from the requirement for providing an
accessible route to a second floor not served
by an elevator. The Department agrees with
the latter comment. Lifts to provide access
between floors are not required In buildings
that are not required to have elevators. This
point Is specifically addressed In the appen-
dix to ADAAG (§4.1.3(5». ADAAG also ad-
dresses in detail the sItuations In which lifts
are permitted or required.

Section 36.402 Alterations
SectIons 36.402-36.405 Implement section

303(a)(2) of the Act, which requires that al-
terations to existing facilities be made In a
way that ensures that the al tered portion Is
readily accessible to and usable by Individ-
uals with disabilities. This part does not re-
Quire alterations; it simply provides that
when alterations are undertaken. they must
be made In a manner that provides access.

Section 36.402(a)(l) provides that any alter-
ation to a place of public accommodation or
a commercial facility, after January 26, 1992,
shall be made so as to ensure that, to the
maximum extent feasible, the altered por-
tions of the facility are readily accessible to
and usable by individuals wIth disabilities,
including Individuals who use wheelchairs.

The proposed rule provided that an alter-
ation would be deemed to be undertaken
after January 26, 1992, If the physical alter-
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atton of the property Is In progress after that
date. Commenters pointed out that this pro-
vision WOUld,In some cases, produce an un-
just result by requiring the redesign or ret-
rofitting of projects initIated before this
part established the ADA accessibility stand-
ards. The Department agrees that the pro-
posed rule would, in some Instances, unfairly
penalize projects that were substantially
completed before the effective date. There-
fore, paragraph (a)(2) has been revised to
specify that an alteration will be deemed to
be undertaken after January 26, 1992, If the
physical alteration of the property begins
after that date. As a matter of Interpreta-
tion, the Department w!l1 construe this pro-
vision to apply to alterations that require a'
permit from a State, County or local govern-
ment, if physical alterations pursuant to the
terms of the permit begin after January 26,
1992. The Department recognizes that this
application of the effective date may require
redesign of some facilities that were planned
prior to the publication of this part, but no
retrOfitting will be required of facilities on
which the phYSical alterations were Initiated
prIor to the effective date of the Act. Of
course, nothing In this section In any way al-
ters the obligation of any facillty to remove
architectural barriers In existing facilities
to the extent that such barrier removal Is
readily achievable.

Paragraph (b) provides that, for the pur-
poses of this part, an "alteration" Is a
change to a place of public accommodation
or a commercial facllity that affects or could
affect the usability of the bullding or facility
or any part thereof. One commenter sug-
gested .that the concept of usability should
apply only to those changes that affect ac-
cess by persons with disabilities. The Depart-
ment remains convinced that the Act re-
Quires the concept of "usability" to be read
broadly to Include any change that affects
the usability of the facility, not simply
changes that relate directly to access by in-
dividuals with disabilities.

The Department received a significant
number of comments on the examples pro-
vided In paragraphs (b)(l) and (b)(2) of the
proposed rule. Some commenters urged the
Department to limit the application of this
provision to major structural modifications,
while others asserted that It should be ex-
panded to Include cosmetiC changes such as
painting and wallpapering. The Department
believes that neither approach is consistent
with the legislative history, which requires
this Department's regulation to be consist-
ent with the accessibility guidelines
(ADAAG) developed by the Architectural and
Transportation Barriers compliance Board
(ATBCB). Although the legislative history
contemplates that. In some instances, the
ADA accessibility standards will exceed the
current MGRAD requirements, It also clear-
ly Indicates the view of the drafters that
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''IT\inor changes such as' painting or p8.pering
wal ls w ·c· do not affect usablllty",(Ed.u-
cation and Labor report at Ill, judiciary re-
port at 64). and, therefore, -are not alter-
ations. The proposed rule was based on the
existing MGRAD definition or' "alteration."
The language of the final rule has been re-
vised to De consistent with ADAAG, incor-
porated as' appendix A to this pirt.

Some coinmenters sought clarification of
the intended scope Of this section. The pro-
posed rulecontalned illustrations of changes
that affect usability and those that do not.
The intent of the Illustre.ttons. was to explain
the scope Of the alterations requirement; the
effect was to obscure 'it, As"a result of the 11-
lustrations, some' comrnenters concluded
that any alteration to a: facility, even a
minor alteration such as relocating an elec-
trical outlet, would trigger an extensive ob-
ligation to provide access throughout anen-:
tire facility. That result was never con-
templated,

Therefor:e, In this final rule paragraph
(b)(.1) has been revised to include the major
provisions of paragraphs (b)(I) and (b)(2) of
the proposed rule. The examples in the pro-
posed rule have been deleted. Paragraph
(b)(1) now provides that alterations include,
but are not limited to; remodeling. renova-
tion. rehabilitation, reconstruction, historic
restoration, changes or rearrangement in
structural parts or elements. and changes or
rearrangement in the plan configuration of
walls and full-height partitions. Normal
maintenance, reroofing, painting or
wallpapering, asbestos removal. or changes
to mechanical and electrical systems are not
alterations unless they affect the usability
of building or faclli ty.

Paragraph (b)(2) of this final rule was
added to clarify the scope of the alterations
requirement. Paragraph (b)(2) provides that
if existing elements, spaces, or common
areas are altered, then each such altered ele-
ment, space. or area shall comply with the
applicable provisions of appendix A
(ADAAG). As provided In § 36.403, If an al-
tered space or area is an area of the faclUty
that contains a primary function, then the
requirements of that section apply.

Therefore, when an entity undertakes a
minor alteration to a place of public accom-
modation or commercial facility. such as
moving an electrical outlet, the new outlet
must be installed In compliance with
ADAAG. (Alteration of the elements listed in
§ 36.403(c)(2) cannot trigger a path of travel
obligation.) If the alteration is to an area.
such as an employee lounge or locker room,
that is not an area of the faclllty that con-
tains a primary function. that area must
comply with ADAAG. It is only when an al-
teration affects access to or usability of an
area containing a primary function, as op-
posed to other areas or the elements listed in

28CFR Ch.1 (7-1-94 EdHlon)
DepOrtment of Justice

§36.403(c)(~),that the pli,th of travel ..to the al-
tersdarea must be made accessible. . . ,

The Department received, relatlvelYfilw
comments on paragraph (c), which explains
the statutory phrase "to, the maximum ex-
tent feasible," Some commenters suggested
that, the regulation .should specify that cost
is a factor in determining whether It is fea-
sibtetomake an altered area, accessible. The
legislative history or ,the ADA Indicates tliat
the concept of feasl bill ty only .reechea the
question of whether it Is Possible to make
the alteration accessible in compliance with
this part. Costs are to be considered only
when an atferatton to an area containing a
primary function' ti'lggers an additional re-
qulremerit to make the path of travel to the
altered area accessible.

Section 3Q.402(b)Is. therefore, essentially
unchanged from 'the proposed rule. At the
recommendation of acommenter, the De-
partment has inserted the word "virtually"
tpmodify "Imposslble"to conform to the
language of the legislative history. It ex-
plains that the phrase "to the maximum ex-
tent feastble" as used In this section applies
to the occasional case where the nature of an
existing facility makes It virtually Impos-
sible to comply fully with applicable acces-
sibility standards through a planned alter-
ation. In the occasional cases in which full
compliance Is Impossible. alterations shall
provide the maximum physical accesslb1l1ty
Ieaslble. Any features of the facility that are
being altered shall be made accessible unless
it is technically Infeasible to do so. If provid-
ing accessibility in conformance with this
section to Individuals with certain disabil-
Ities (e.g .. those who use wheelchairs) would
not be feasible. the facill ty shall be made ac-
cessible to persons with other types of dis-
abilities (e.g., those who use crutches or who
have impaired vision or hearing, or those
who have other types of impairments).

Section 36.403 AHerations: Path of Travel

Section 36.403implements the statutory re-
quirement that any alteration that affects or
.could affect the usabili ty of or access to an
'area of a facility that contains a primary
function shall be made so as to ensure that,
to the maximum extent feasible, the path of
travel to the altered area, and the restrooms,
telephones, and drinking fountains serving
the altered area, are readily accessible to
and usable by individuals with disabilities.
Including individuals who use wheelchairs.
unless the cost and scope of such alterations
Is disproportionate to the cost of the overall
alteration. Paragraph (a) restates this statu-
tory requirement.

Paragraph (b) defines a "primary function"
as a major activity for which the facility is
Intended. This paragraph is unchanged from
the proposed rule. Areas that contain a pri-
mary function include. but are not limited
to, the customer services lobby of a bank,

the dining area of a cafe,terla. the meeting
.rooms in a. conference 'center, as well as of-'
fices and ail other work areas in which the
act,ivltles of the public accommodation or
other private entities using the facility are
carried out. The concept of "areas contain-
ing a primary function" is analogous to the
concept of "functtonal spaces" In §3.5 of the
existing Uniform Federal Accessibility
Standards, which defines ,"functional spaces"
as "[tlhe rooms 'and spaces ,in a building or
facility that house the major activities for
which the building or faci li ty.Is intended."

Paragraph (b) provides that areas such as
mechanical rooms. boiler rooms. supply stor-
age rooms, employee loung'es and locker
rooms, janitorial closets, entrances, cor-
ridors, and restrooms are not areas contain-
ing a primary function. There may be excep-
tions to this general rule. For example. the
availability of public restrooms at a place of
public accommodation at a roadside rest
stop may be a major factor affecting cus-
tomers' decisions to' patronize the public ac-
commodation. In that case. a restroom
would be considered to be an "area contain-
ing a primary function" of the facility.

Most of the commenters who addressed
this issue supported the approach taken by
the Department; but a few commenters sug-
gested that areas not open to the general
public or those used exclusively by employ-
ees should be excluded from the definition of
primary function. The preamble to the pro-
posed rule noted that the Department con-.
sidered an alternative approach to the defi-
nition of "primary function." under which a
primary function of a commercial facili ty
would be defined as a major activity for
which the facility was intended. while a pri-
mary function of a place of public accommo-
dation would be defined as an activity which
involves providing significant goods. serv-
ices. facilities. privileges, advantages, or ac-
commodations. However, the Department
concl uded that, al though portions of the leg-
islative history of the ADA support this al-
ternat.ive, the better view Is that the lan-
guage now contained in §36.403(b)most accu-
rately reflects congressional Intent. No corn-
menter made a persuasive argument that the
Department's interpretation of the legisla-
tive history is incorrect. '

When the ADA was introduced. the re-
quirement to make alterations accessible
was included In section 302of the Act. which
identifies the practices that constitute dis-
crimination by a public accommodation. Be-
cause section 302 applies only to the oper-
ation of a place of public accommodation.
the alterations requirement was intended
only to provide access to clients and cus-
tomers of a public accommodation. It was
anticipated that access would be provided to
employees with disabilities under the "rea-
sonable accommodation" requirements of
title 1. However. during Its consideration of
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the ADA, the House Judiciary Committee
amended the bill to move the alterations
provision from section 302 to section 3QP.
which applies to commercial facilities as
well as public accommodatrons. The Corn-
mi ttee report accompanying the bill explains
that:

New construction and alterations, of both
public accommodations and commercial fa-
cilities must be made readily accessible to
and usable by individuals with disabilities
* **. Essentially, [this requirement] is de-
signed to ensure that patrons and employees
of· public accommodattonae.nd commercial
facilities are able to get to, enter and use the
facility * * *. The rationale for making new
construction accessible applies with equal
force ,to alterations.
Judiciary report at 62-63(emphasis added).

The ADA. as enacted, contains the lan-
guage of section 303as it was reported out of
the Judiciary Committee. Therefore, the De-
partment has concluded that the concept of
"primary function" should be applied in the
same manner to places of public accommoda-
tion and to commercial facilities, thereby In-
cluding employee work areas in places of
public accommodation within the scope of
this section.

Paragraph (c) provides examples of alter-
ations that affect the usability of or access
to an area containing a primary function.
The examples include: Remodeling a mer-
chandise display area or employee work
areas in a department store; installing a new
floor surface to replace an inaccessible sur-
face in the customer service area or em-
ployee work areas of a bank; redesigning the
assembly line area of a factory; and install-
Ing a computer center in an accounting firm.
This list is illustrative, not exhaustive. Any
change that affects the usability of or access
to an area containing a primary function
triggers the statutory obligation to make
the path of travel to the ,altered area acces-
sible.

When the proposed rule was drafted, the
Department believed that the rule made it
clear that the ADA would require alterations
to the path of travel only when such alter-
ations are not disproportionate to the alter-
ation to the primary function area. However.
the comments that the Department received
Indicated that many commenters believe
that even minor alterations to individual
elements would require additional alter-
ations to the path of travel. To address the
concern of these commenters, a new para-
graph (c)(2) has been added to the final rule
to provide that alterations to such elements
as windows, hardware. controls (e.g. light
switches or thermostats). electrical outlets.
or sig nag e will not he deemed to be alter-
ations that affect the usability of or access
to an area containing a primary function. Of
course, each. element that is altered must

629



pt. 36, Api). B, '

,comply,with ADAAG (appendix' A) . The'cost
of alterations to individual elementswould
be Included in .the overalf cost of an alter-
ation for purposes of determining
dtsproportrona.lttv' and would be' counted
when 'determining the aggregate cost of a se-
ries of sinall aJteratlons in accordance with
§36.10l(h) If the area Iaal tered In a ,manner
tJiat affects access toor usability of' an 'area
containing aprlmary runctron.

Paragraphtd) concerns the rcspectlveobli-
gattons of landlords and tenants in the cases
'of alterattons that trigger the path of travel
requirement under§ 39.403. This paragraph
was Contal ned in the Iandlord/tenant section

.or the proposed rule, §36.201(q):If a tenant is
'making alterations upon its premises purau-
ant to terms of a lease that grant it the au-
thority to do so (even if they constitute al-
terations that trigger the path of travel re-
quirement), and the landlord Is not, making
al terations to 'ot.her parts of the facili ty,
then the alterations bY:the tenant on its own
premises do not trigger a path of travel obli-
gation upon the landlord In areas of the fa-
cility under the landlord's .authort tv that are
not otherwise being altered. The legislative
history makes clear that the path of travel
requirement applies only to the entitY that
is already making the alteration; and thus
the Department has not changed the' final,
rule despite numerous comments suggesting
that the tenant be required to provide a path
of travel.

Paragraph (e) defines a "path of travel" as
a continuous, unobstructed way of pedes-
trian passage by means of which an ,altered
area may be approached, entered, and exited;
and which connects the altered area with an
exterior approach (including sidewalks,
streets. and parking areas). an entrance to
the facil ity. and other parts of the faclli ty.
This concept of an accessible path of travel
is analogous to the concepts of "accessible
route" and "circulation path" contained in
section 3,5 of the current UFAS. Some com-
menters suggested that this paragraph
should address emergency egress. The De-
partment disagree". "Path of travel" as it Is
used in this section is a term of art under the
ADA that relates only to the obligation of
the public accommodation or commercial fa-
cility to provide additional accessible ele-
ments when an area containing a primary
function is altered. The Department recog-
nizes that emergency egress is an important
issue, but believes that It Is appropriately
addressed in ADAAG (appendix A), not in
tnts paragraph, Furthermore. ADAAG does
not require changes to emergency egress
areas In al terations.

Paragraph (e)(2) is drawn from section 3.5
of UFAS. It provides that an accessible path
of travel may consist of walks and sidewalks,
curb ramps and other interior or exterior pe-
destrian ramps; clear floor paths through
lobbl es. corridors. rooms, and other im-

28 CI:R\¢I;j~,.I:(7-f~94Edltl'o'n)
proved areas; Ilar"kingaeceSsalsi~8;elevators
and lifts; or a oomblcnation'.ofcsuch'el€!ments.
Paragraph (El)(-3)pvoviaes that, for the pur-
poses of this, part. the term "pa:th of travel "
also Includes the restrooms, telephones, and
drinking fountains serving an altened-area.

Although, the Act: est.abltshes an .expecta-
tion thatan accessible path of travel. should
generaJlybe included when atterat.tons ..,are
made to an area containing a primary rune-
tion, Congress recognized that; In-soma clr-

"cumSlarlces, providing an accessible path of
travettoan altered area may be sufficiently
burdensome in cornjiarison to the alteration
being undertaken to the area containing a
primary function as to render this require-
'ment unreasonable. Therefore, Congress pro-.
vlded. in, section 303(0.)(2)of the Act. that a.1-
terations to the path of travel that are dls-
proporclonate In cost and scope to the' over-
all alteration are not required.
, The Act requires the Attorney General to
determine at what point the cost of provid-
ingan accessible path of travel becomes dis-
proportionate. The proposed rule provided
three options for making this determlnaLion.

Two committees of Congress specifically
addressed this Issue: the House committee
on Education and Labor and the House Com-
mittee on the Judiciary. The reports issued
by each comml ttes suggested that accessibil-
ity alterations to a path of travel might be
"disproportionate" if they exceed 30% of the
.alteratton costs (Education and Labor report
at 113; Judiciary report at 64). Because the
Department believed that smaller percent-
age rates might be appropriate, the proposed
rule sought comments on three options: 10%,
20%, or 30%.

The Department received a significant
number of comments on this section. Com-
rnenters representing individuals with dis-
abilities generally supported the use <if 30%
(or more); commenters representing covered
entities supported a figure of 10% (or less).
The Department' belteves that, alterations
made to provide an accessible path of travel
to the al tered area should be deemed dis-
proportionate to the overall alteration when
the cost exceeds 20% of the cost of the alter-
ation to the primary function area. This ap-
proach appropriately reflects the intent of
Congress to provide access for individuals
with disabilities without causing economic
'hardship for the covered public accommoda-
tions and commercial facilities.

The Department has determined that the
basis for lhis cost calculation shall be the
cost of the alterations to the area containing
the primary function. This approach will en-
able the public accommodation or other pri-
vate entity that is making the alteration to
calculate its obligation as a percentage of a
cleariy ascert.ai nable base cost, rather than
as a percentage of the "total" cost, an
amount that will change as accessibllily al-
terations to the path of travel are made.

.):,

, Department of.Ju~tice

'paragraph (n(2) (paragraph (e)(2) in the
proposed rule) is ilTIchari!jelL'It provides ex-
amplesof costs that may be counted as ex-
penditures required to-provide an accessible
path of travel. They Include: " '

,; costs associated with providing an acces-
sibie entrance and an aocesstble r'oute to the
altered area, for example. the cost of widen-
ing doorways or Installing ramps;

• Costs associated with making reatrooms
accessible, such' as installing grab bars, en-
larging torlet stalts, Insulating pipes; or in-
stalling accessible faucet controls;

• Costs associated with providing acces-
sible telephones. such. as relocating tele-
phones to an accessible height, installing
ampllflcation devices, or" installlng tele-
'communications devices for deaf persons
(TDD's);

• Costs associated with relocating an inac-
cessible drinking fountain.

Paragraph (f)(l) of the proposed rule pro-
vided that whim the cost of alterations nec-
essary to make the path of travel serving an
altered area fully accessible is disproportion-
ate to the cost of the overall alteration, the
patb of travel shall be made accessible to the
maximum extent feasible. In response to the
suggestion of a comrnenter, the Department
has made an editorial change in the final
rule (paragraph (g)(1» to clarify' that if the
cost of providing a fully accessible path of
travel is dtsproportdonat.e, the path of travel
shall be made accessible "to the extent that
it can be made accessible without incurring
disproportionate costs."

Paragraph (g)(2) (paragraph (f)(2) in the
NPRM) sstabltshes that priority should be
given to those elements that will provide the
greatest access. in the following order: An
accessible entrance; .an accessible route to
the altered area; at least one accessible rest-
room for each sex or a single unisex rest-
room; accessible telephones; accessible
drinking fountains; and, whenever possible,
additional accessible elements such as park-
ing, storage, and alarms. This paragraph is
unchanged from the proposed rule.

Paragraph (h) (paragraph (g) In the pro-
posed rule) provides that the obligation to
provide an accessible path of travel may not
be evaded by performing a series of small al-
terations to the area served by a single path
of travel if those alterat.ions could have been
performed as a single undertaking. If an area
containing a primary function has been al-
tered without providing an accessible path of
travel to serve that area, and subsequent al-
terations of that area, or a different area on
the same path of travel, are undertaken
within three years of the original alteration.
the total cost of alterations to primary func-
tion areas on that path of travel during the
precedi ng three year period shall be consid-
ered in determining whether the cost of
making the path of travel serving that area
accessible is disproportionate. Only al ter-

630

attons undertaken after January 26, 1992,
shall be considered in determining if thecost
of providing accessible ,features Is dispropor-
tionate til the overall cost or the alterattons.

Section 36.404 Alterations: Elev<itor Exemption

Section 36.404Implements the,elevator ex-
emption in section 303(b) of the Act as it ap-

.pltes 'to altered faclllties.;Tbe provisions of
section 303(b) are discussed in the preamble
to §36.101(d)above. The statute applIes the
same exemption to both new construction
and aiterations. The principal difference be~
tween the requirements of §36.40l(d) and
§36.404is that, In altering an existing facil-
ity that Is not eligible for the statutory ex-
emption, the public accommodation or other
private entity responsible for the alteration
is not required to install an elevator If the
installation of an elevator would be dis-
proportionate In cost and scope to the cost of
the overall alteration as provided In
§36.403(O(I). In addition, the standards ref-
erencerl in §36.406(ADAAG) provide that in-
stallation of an elevator In an altered facil-
Ity Is not required if it is "technically infea-
sible."

This section has been revised to define the
terms "professional office of a health care
provider" and "shopping center or shopping
mall" for the purposes of this section. The
definition of "professional office of a health
care provider" is identical to the definition
Included in §36.40I(d).

It has been brought to the attention of the
Department that there Is some misunder-
standing about the scope of the elevator ex-
emption as it applies to the professional of-
fice of a health care provider. A public ac-
commodation. such as the professional office
of a healtb care provider. is required to re-
move archi tectural barri ers to its facll ity to
the extent that such barrier removal is read-
ily achievable (see §36.304),but it is not ot.h-
erwise required by this part to undertake
new construction or alterations. This part
does not require that .an existing two story
building that houses the professional office
of a health care provider be altered for the
purpose of providing elevator access. If. how-
ever. alterations to the area housing the of-
fice of the health care provider are under-
taken for other purposes. the installation of
an elevator might be required. but only if
the cost of the elevator .is not disproportion-
ate to the cost of the overall alteration. Nei-
ther the Act nor this part prohibits a health
care provider from locating his or her profes-
sional office in an existing facility that does
not have an elevator.

Because of the unique challenges presented
in altering existing fadlltles. the Depart-

, ment has adopted a definition of "shopping
center or shopping mall" for the purposes of
this section that Is slightly different from
the definition adopted under §39.401(dl. For
the purposes of this section. a "shopping cen-
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ter: or shopping mall" is (1) a bililding hous-
ing five or more sales or "rental establlsh-
ments, 'or (2) a series of buildings on a com-
mon site, connected by a common pedestrian
access routeabove or below the groundIloor,
either under common ownership or common
control or developed ,either as 'one, project or
as a series of related projects, housing five or
more sales or rental establishments. As is
the case with new construction, the term
"shopping center or shopping mall" only in-
cludes floor levels housing at least one sales
.or rental establishment, or any floor level
that was designed or intended for use by at
least one sales or rental establishment.

The Department believes that It Is appro-
priate to use a different definition of "shop-
ping center or shopping mall" for this sec-
tion than for §36.401, in order to make It
clear that a series of existing buildings on a
common site that is altered for the use of
sales or rental establishments does not be-
come a "shopping center or shopping mall"
required to Install an elevator, unless there
Is a common means of pedestrian access
above or below the ground floor. Without
this exemption, separate, but adjacent,
buildings that were Initially designed and
constructed independently of each other
could be required to be retrofitted with ele-
vators, if they were later renovated for a
purpose not contemplated at the time of con-
struction.

Like §36.401(d), §36.404 provides that the
exemptions in this paragraph do not obviate
or limit in any way the obligation to comply
with the other accessibility requirements es-
tablished in this subpart. For example, alter-
ations to floors above or below the ground
floor must be accessible regardless of wheth-
er the altered facility has an elevator. If a
facility that is not required to install an ele-
vator nonetheless has an elevator. that ele-
vator shall meet, to the maximum extent
feasible. the accessibility requirements of
this section.

Section 36.405 Alterations: Historic
Preservation

Section 36.405gives effect to tbe intent of
Congress, expressed in section 504{c) of the
Act, that this part recognize the national in-
terest in preserving significant historic
structures. Commenters criticized the De-
partment's use of descriptive terms in the
proposed rule that are different from those
used in the ADA to describe eligible historic
properties. In addition, some commenters
criticized the Department's decision to use
the concept of "substantially impairing" the
historic features of a property, which is a
concept employed in regulations implement-
ing section 504 of the Rehabilitation Act of
1973. Those commenters recommended that
the Department adopt the criteria of "ad-
verse effect" published by the Advisory

28 CFR Ch. I (7-1-.94 Edition) Department of Justice
Oouncil on Historic Preservatton under the
National Historic Praservatdon .Act.'{36CFR
800.9)as the standard for determining wheth-
er an historic property may be altered,

The Department agrees with these com-
ments to the extent that,they suggest that
the language of the rule should conform to
the language employed by' Congress In the
ADA. Therefore, the language of this section
has been revised to make it clear that this
provision applies to bull dings or faclli ties
that are eligfble for listing in the National

I Register of Historic Places under the Na-
tional Historic Preservation Act (16 U.S.C.
470et seq.) and to bulldlngs or facilities that
are designated as historic under State or
local law. The Department believes, how-
ever, that the criteria of adverse effect em-
ployed under the National HistoriC Preserva-
tion Act are inappropriate for this rule be-
cause section 504(c)of the ADA specifies that
special alterations provisions shall apply
only when an alteration would ','threaten or
destroy the historic significance of qualified
historic buildings and facilities."

The Department intends that the excep-
tion created by this section be applied only
In those very rare situations in which it is
not possible to provide access to an historic
property using the special access provisions
in ADAAG. Therefore, paragraph (a) of
§36.405has been revised to provide that alter-
ations to historic properties shall comply, to
the maximum extent feasible, with section
4.1.7 of ADAAG. Paragraph (b) of this section
has been revised to provide that if it has
been determined, under the procedures estab-
llshed in ADAAG, that it is not feasible to
provide physical access to an historic prop-
erty that is a place of public accommodation
in a manner that will not threaten or de-
stroy the historic significance of the prop-
erty, alternative methods of access shall be
provided pursuant to the requirements of
Subpart C.

Section 36.406 Standards for New Construction
and Alterations

Section 36.406 implements the require-
ments of sections 306{b)and 306{c)of the Act,
which require the Attorney General to pro-
mulgate standards for accessible design for
buildings and facilities subject to the Act
and this part that are consistent with the
supplemental minimum guidelines and re-
quirements for accessible design published
by the Architectural and Transportation
Barriers Compliance Board (ATBCB or
Board) pursuant to section 504 of the Act.
This section of the rule provides that new
construction and alterations subject to this
part shall comply with the standards for ac-
cessible design published as appendix A to
this part.

Appendix A contains the Americans with
Disabilities Act Accessiblllty Guidelines for
Bulldings and Facilities (ADAAG) which is

being published by the ATBCB as a final rule
elsewhere in this issue of the FEDER>\LREG-
ISTER.As proposed in this Department's pro-
.posed rule, §36.406{a)adopts ADAAG as the
accessibility standard applicable under this
rule.

Paragraph (b) was not included in the pro-
posed rule. It provides, in chart form, guid-
ance for using ADAAG together with sub-
parts A through D of this part when deter-
mining requirements for a particular Iacll-
ity. This chart is Intended soiely as guidance
for the user; it has no effect for purposes of
compliance or enforcement. It does not nec-
essarily provide complete or mandatory in-
formation. ,

Proposed §36.406(b) is not included in the
final rule. That provision, which would have
taken effect only if the final rule had fol-
lowed the proposed Option Two for §36.401{a),
is unnecessary because the Department has
chosen Option One, as explained in the pre-
amble for that section.

Section 504{a) of the ADA requires the
ATBCB to issue minimum guidelines to sup-
piement the existing Minimum Guidelines
and Requirements for Accessible Design
(MGRAD) (36 CFR part 1190) for purposes of
title Ill. According to section 504(b) of the
Act, the guidelines are to establish addl-
tional requirements, consistent with the
Act, "to ensure that buildings and fac!llties
are accessible, in terms of archi tecture and
design, ... .and communication, to individ-
uals with disabilities." Section 306(c) of the
Act requires that the accessibility standards
included in the Depar-tments rcgulations be
consistent with the minimum guidelines, in
this case ADAAG.

As explained in the ATBCB's preamble to
ADAAG, the substance and form of the
guidellnes are drawn from several sources.
They use as their model the 1984 Uniform
Federal Accessibility Standards (UFAS) (41
CFR part 101. subpart 101-19.6, appendix).
which are the standards implementing the
Architectural Barriers Act. OFAS is based
on the Board's 1982MGRAD. ADAAG follows
the numbering system and format of the pri-
vate sector American National Standard In-
stitute's ANSI A1l7.l standards. {American
National Specifications for Making Build-
ings and Facilities Accessible to and Usable
by Physically Handicapped People (ANSI
A1l7-1980) and American National Standard
for Buildings and Facilities-Providing Ac-
cessibility and Usability for Physically
Handicapped People (ANSI A1l7.1-1986).)
ADAAG supplements MGRAD. In developing
ADAAG, the Board made every effort to be
consistent with MGRAD and the current and
proposed ANSI Standards, to the extent con-
sistent with the ADA.

ADAAG consists of nine main sections and
a separate appendix. Sections 1 through 3
contain general provisions and definitions.
Section 4 contains seeping provisions and
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technical specifications applicable to all cov-
ered . buildings and facilities. The, seeping
provisions are listed separately for new con-
struction of sites and exterior facilities; new
construction of buildings; additions; alter-
ations; and alterations to historic properties.
The technical specifications' generally re-
print the text and illustrations of the ANSI
A1l7.1 standard. except where differences are
noted by itallcs. Sections 5 through 9 of the
guidelines are special' application sections
and contain additional requirements for res-
taurants and cafeterias, medical care faclli-
ties, business and mercantile facilities. 11-
braries, and transient lodging. The appendix
to the guidelines contains additional infor-
mation to aid in understanding the technical
specifications. The section numbers in the
appendix correspond to the sections of the
guidelines to which they relate. An asterisk
after a section number indicates that addI-
tional information appears in the appendix.

ADAAG's provisions are further explained
under Summary of ADAAG below.

GENERALCOMMENTS

One commenter urged the Department to
move a.ll or portions of subpart D, New Con-
struction and Alterations, to the appendix
(ADAAG) or to duplicate portions of subpar
D in the appendix. The commenter correctly
pointed out that subpart D is inherently
linked to ADAAG, and that a self-conLained
set of rules would be helpful to users. The
Department has attempted to sfmpltfy use of
the two documents by deleting some para-
graphs from subpart D (e.g., those relating to
work areas). because they are included in
ADAAG. However. the Department has re-
tained in subpart D those sections that are
taken directly from the statute or that give
meaning to specific statutory concepts (e.g.,
structural impracticability, path of travel).
While some of the subpart D provisions are
duplicated in ADAAG, others are not, For
example, issues relating to path of travel and
disproportionality in alterations are not ad-
dressed in detail in ADAAG. (The structure
and contents of the two documents are ad-
dressed below under Summary of ADAAG.)
While the Department agrees that it would
be useful to have one self-contained docu-'
ment, the different focuses of this rule and
ADAAG do not permit this result at this
time, However. the chart included in
§ 36.406(b)should assist users in applying the
provisions of subparts A through D. and
ADAAG together.

Numerous business groups have urged the
Departmen t not to adopt the proposed
ADAAG as the accessibility standards, be-
cause the requirements established are too
high, reflect the "state of the art." a.nd are
inflexible. rigid, and impractical. Many of
these objections have been lodged on the
basis that ADAAG exceeds the statutory
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mandate to establish "minimum" guidelines.
In the view of the Department. these com-
menters have misconstrued the meaning of
the term "minimum guidelines." The statute
clearly contemplates that the guidelines es-
tablish a level of access-a mtntmum-sthat
the standards must meet or exceed. The
guidelines are not to be "minimal" In the
sense that they would provide for-a low level
of access. To the contrary. Congress empha-
sized that the ADA requires a "high degree
of convenient access:' Education and Labor
report at 117-18. The legislative history ex-
plains that the guidelines may not "reduce.
weaken. narrow or set less accessibility
standards than those included in existing
MGRAD" and should provide greater guid-
ance in communication accessibility for in-
dividuals with 'hearing and vision Impair-
ments. Id. ,at 139. Nor did Congress con-
template a set .or guidelines Iess detailed
than ADAAG; the statute requires that the
ADA guidelines supplement the existing
MGRAD. When It established the statutory
scheme, Congress was aware of the content
and purpose of the 1982MGRAD; as ADAAG
does with respect to ADA, MGRAD estab-
lishes a minimum level of access that the Ar-
chitectural Barriers Act standards (i.e.,
UFAS) must meet or exceed, and includes a
high level of detail.

Many of the same commentera urged the
Department to Incorporate as Its accessibil-
ity standards the ANSI standard's technical
provisions and to adopt the proposed scoping
provisions under development by the Council
of American Building Officials' Board for the
Coordination of Model Codes (HCMC). They
contended that the ANSI standard Is famil-
iar to and accepted by professionals, and
that both documents are developed through
consensus. They suggested that ADAAG will
not stay current, because It does not follow
an established cyclical review process. and
that it is not likely to be adopted by non-
federal jurisdictions In State and local codes.
They urged the Department and the Board to
coordinate the ADAAG provisions and any
substantive changes to them with the ANSI
AI17 committee in order to maintain a con-
sistent and uniform set of accessibility
standards that can be efficiently and effec-
tively implemented at the State and local
lava! through the extsttng building regu-
latory processes.

The Department shares the commenters'
goal of coordination between the private sec-
tor and Federal standards. to the extent that
coordination can lead to substantive require-
ments consistent with the ADA. A single ac-
cessibility standard. or consistent accesslbll-
Ity standards, that can be used for ADA pur-
poses and that can be incorporated or ref-
erenced by State and local governments.
would help to ensure that the ADA require-
ments are routinely implemented at the de-

28 CFR ct.. 1(7-1-94 Edition) Department of Justice
Sign stage. The Department plans to work
toward this goal.

The Department, however, must comply
with the requirements of the ADA, the Fed-
eral Advisory Committee Act (5 U.S.C app, 1
et seq.) and the Administrative Procedure
Act (5 U.S.C 551 et seq.). Neither the, Depart-
rnent, nor the Board can adopt private re-
quirements wholesale. Furthermore. neither
the 1991ANSI A117Standard revision nor the
BCMC process is compiete.. Although the
ANSI and BCMC provisions are not final, the
Board has carefully considered both tlie draft
BCMC seeping provisions and draft ANSI
technical standards and Included their lan-
guage In ADAAG wherever consistent wIth
the ADA.
, Some commenters requested that, If the

Department did not adopt ANSI by ref-
ere-nee, the Department declare compliance
with ANSIIBCMC to constitute equivalency
with the ADA standards. The Department
has not adopted this recommendation but
has Instead worked as a member of the

A,},BCB to ensure that Its accessibility
standards are practtcal and usable. In addi-
tion. as explained under subpart F. Certifi-
cation of State Laws or Local Building
Codes, the proper forum for further- evalua-
tion of this suggested approach would be In
conjunction with the certification process.

Some commenters urged the Department
to allow an additional comment period after
the Board published its guidelines In final
form. for purposes of affording the public a
further opportunity to evaluate the appro-
priateness of Including them as the Depart-
ments accessibility standards. Such an addi-
tional comment period Is unnecessary and
would unduly delay the Issuance of final reg-
ulations. The Department put the public on
notice, through the proposed rule. of Its in-
tention to adopt the proposed ADAAG, with
any changes made by the Board, as the ac-
cessibility standards. As a member of the
Board and of its ADA Task Force. the De-
partment participated actively In the public
hearings held on the proposed guidelines and
in preparation of both the proposed and final
versions of ADAAG. Many Indtvlduals and
groups commented directly to the Depart-
ment's docket. or at Its public hearings.
about ADAAG. The comments received on
ADAAG, whether by the Board or by this De-
partment, were thoroughly analyzed and
considered by the Department In the context
of whether the proposed ADAAG was consist-
ent with the ADA and suitable for adoption
as both guidelines and standards. The De-
partment is convinced that ADAAG as
adopted in Its final form Is appropriate for
these purposes. The final guidelines, adopted
here as standards. will ensure the high levelof access contemplated by Congress. consist-
ent with the ADA's balance between the In-
terests of people with disabilities and t.lHl
business community.

A few commenters, citing the Senate re-
port (at 70) and the Education and Labor re-
port (at 119). asked the Department to In-
clude In the regulations a provision stating
that departures from par-ticular technical
and scoplng requirements of the accessibility
standards wlll be permitted so long as the al-
ternative methods used will provide substan-
tially equivalent or greater access to and
utilization of the facility. Such a provision is
found In ADAAG 2:2 and by virtue of that
fact. Is included in these regulations.

Comments on specific provisions of proposed
ADAAG

Durtng the course of accepting. comments
on its proposed rule. the Department re-
ceived numerous comments on ADAAG.
Those areas that elicited the heaviest re-
sponse Included assistlve listening systems.
automated teller machines.' work areas.
parking, areas of refuge, telephones (scoplng
for TDD's and volume controls) and visual
alarms. Strenuous objections were raised by
some business commenters to the proposed
provisions of the guidelines concerning
check-out aisles, counters. and scoping for
hotels and nursing facilities. All these com-
ments were considered In the same manner
as other comments on the Department's pro-
posed rule and. in the Department's view,
have been addressed adequately in the final
ADAAG.

Largely in response to comments. the
Board made numerous changes from Its pro-
posal. including the following:

• Generally. at least 50% of public en-
trances to new buildings must be accessible.
rather than all entrances, as would often
have resulted from the proposed approach.

• Not all check-out aisles are required to
be accessible.

• The final guidelines provide greater flexi-
bility in providing access to sales counters.
and no longer require a portion of every
counter to be accessible.

• Beeping for TDD's or text telephones was
increased. One TDD or text telephone, for
speech and hearing Impaired persons. must
be provided at locations with 4. rather than
6, pay phones, and in hospitals and shoPpi~g
malls. Use of portable (less expensive) TDD s
is allowed.

• Dispersal of wheelchair seating areas In
theaters will be required only where there
are more than 300 seats. rather than in all
cases. Seats with removable armrests (Le..
seats into which persons with mobility im-
pairments can transfer) will also be required.

• Areas of refuge (areas with direct access
to a stairway, and where people who cannot
use stairs may await assistance during a
emergency evacuation) wlll be required, as
proposed. but the final provisions are based
on the Uniform Building Code. Such areas
are not required In alterations.
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• Rather 'than requiring 5'10of new hotel
rooms to be accessible to people with mobil-
Ity Impairments. between 2 and 4% acces-
slbility (depending on total number of
rooms) Is required. In addition, 1% of the
rooms must have roll-in showers ..

• The proposed rule reserved the provisions
on alterations to homeless shelters. The
final guidelines apply alterations require-
ments to homeless shelters, but the require-
ments are less stringent than those applied
to other types of facilities. .

• Parking spacestbat can be used by peo-
ple in vans (with lifts) will be required.

• As mandated by the ADA, the Board has
established a procedure to be followed with
respect to alterations to historic facilities.

SUMMARY OF ADAAG
This section of the preamble summarizes

the structure of ADAAG, and highlights the
more important portions. .

• Sections 1 Through 3

Sections 1 through 3 contain general re-
quirements, including definitions.

• Section 4.1.1, ·Application

Section 4 contains seeping requirements.
Section 4.1.1. Application, provides that all
areas of newly designed or newly constructed
buildings and facilities and altered portions
of existing buildings and facllitles required
to be accessible by §4.1.6 must comply with
the guldellnes unless otherwise provided In
§4.1.1 or a special application section. It ad-
dresses areas used only by employees as
work areas, temporary structures. and gen-
eral exceptions.

Section 4.1.1(3) preserves the basic prin-
ciple of the proposed rule: Areas that may be
used by employees with disabilities shall be
designed and constructed so that an Individ-
ual with a disability can approach. enter,
and exit the area. The language has been
clarlfied to provide that it applies to any
area used only as a work area (not just to
areas "that ma.y be used by employees with
disabilities"). and that the guidelines do not
require that any area used as an individual
work station be designed with maneuvering
space or equipped to be accessible. The ap-
pendix to ADAAG explains that work areas
must meet the guidelines' requirements for
doors and accessible routes, and rec-
ommends. but does not require, that 5% of
individual work stations be designed to per-
mit a person using a wheelchair to maneuver
within the space.

Further discussion of work areas Is found
in the preamble concerning proposed
§36.401(b). .

Section 4.1.1(5)(a) Includes an exception for
structural Impracticablllty that corresponds
to the one found in §36.401(c) and discussed
in that portion of the preamh!..a...
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• Section 4.1.2. Accessible Sites and Exterior
Facilities: NewConstruct{on

This section addresses exterior features.
elements. or spaces such as parking; -portable
toilets. and exterior slgnage, -in new con-
struction. Interior elements and spaces are
covered by §4.1.3. .

The final rule retains the UFAS scopl ng
for parking but also requires that at least
one of every eight accessible parking spaces
be designed with adequate anjacent space to
deploy a lift used with a van. These spaces
must have a sign indicating that they are
van-accessible. but they are not to be re-
served exclusively for van users.

• Section 4.1.3. Accessible Buildings: New
Construction

This section establlshes scopine require-
ments for new construction of buildings and
facil! ties.

Sections 4.1.3 (1) through (4) cover acces-
sible routes. protruding objects. ground and
floor surfaces. and stairs.

Section 4.1.3(5)generally requires elevators
to serve each level in a newly constructed
building. witn four exceptions Included in
the subsection. Exception 1 is the "elevator
exception" established in §36.4Ol(d). which
must be read with this section. Exception 1
allows the use of platform llfts under certain
condi tions.

Sect,ion 4.1.3(6).Windows. is reserved. Sec-
tion 4.1.3(7)applies to doors.

Under §4.1.3(8). at least 50% of all public
entrances must be accessible. In addi tion, if
a building is designed to provide access to
enclosed parking. pedestrian tunnels, or ele-
vated walkways. at least one entrance that-
serves each such function must be accessible.
Each tenancy In a building must be served
by an accessible entrance. Where local regu-
lations (e.g.• fire codes) require that a mini-
mum number of exits be provided. an equiva-
lent number of accessible entrances must be
provided. (The latter provision does not re-
quire a greater number of entrances than
otherwise planned.)

ADAAG Section 4.1.3(9). with accompany-
ing technical requirements In Section 4.3. re-
quires an area of rescue assistance (i.e .• an
area with direct access to an' exl t stairway
and where people who are unable to use
'stairs may await assistance during an emer-
gency evacuation) to be established on each
floor of a multi-story building. This was one
of the most controversial provisions In the
guidelines. The final ADAAG Is based on cur-
rent Uniform Bulldlng Code requirements
and retains the requirement that areas of
refuge (renamed "areas of rescue assist-
ance") be provided. but speclfles that this re-
quirement does not apply to buildings that
have a supervised automatic sprinkler sys-
tem. Areas of refuge are not required in al-
terations.

.. ~..
28 CFR:Ch:l:(7- f~94Ed"ion)

Theilext seven 'subsection~"dealwith
drinking fountains (§4,L3(10)); tolle!; faclll·
ties (§4,1.30l);,storage. shelving. anddisplay
unite .(§4,L3(12)). controls and operating
mechanisms (§4;1.3(1~». emergency Warning
systems (§4,L3(14». detectable warnings
(§4.L3(15)), and building sig-nage (§4.1.3(16».
Paragraph 11 requires that tollet facilities
comply with § 4.22.which' requires one acces-
sible toilet stall (60"x60")In each newly con-
structed restroom. In response to public
comments. the final rule requires that a sec-
ond accessible stall (36"x60")be provided In
restrooms that have six or more stalls.

ADAAG . Section 4.L3(17) establishes reo
qutrements for accessibility of pay phones to
persons with mobility Impairments. hearing
Impairments (requiring some phones with
volume controls), and those who cannot use
voice telephones. It requires one interior
"text telephone" to be provided at any facll-
ity 'that has a total of four or more publlc
pay phones. (The term "text telephone" has
been adopted to reflect current terminology
and changes In technology.) In addition. text
telephones will be required in specific loca-
tions. such as covered shopping malls. hos-
pitals (in emergency rooms. waiting rooms.
and recovery areas). and convention centers.

Paragraph 18 of Section 4.1.3 generally re-
quires that at least five percent of fixed or
built-In seating or tables be accessible.

Paragraph 19. covering assembly areas.
specrrtes the number of wheelchair seating
spaces and types and numbers of assistive
listening systems required. It requires dis-
persal of wheelchair seating locat.ions in fa-
clllties where there are more than 300seats.
The guidelines also require that at least one
percent of all fixed seats be aisle seats with-
out armrests (or with moveable armrests) on
the aisle side to increase accessibility for
persons with mobility impairments who pre-
fer to transfer from their wheelchairs to
fixed seating. In addltlen. the final ADAAG
requires that fixed seating for a companion
be located adjacent to each wheelchair loca-
tion.

Paragraph 20 requires that where auto-
mated teller machines are provided. at least
one must comply with sectlon 4,34. which.
among other things. requires accessible con-
trols. and instructions and other information
that are accessible to persons with sight im-
pairments.

Under paragraph 21. where dressing rooms
are provided. five percent or at least one
must comply with section 4.35.

• Section 4.1.5. Additions

Each addition to an existing building or fa-
cility Is regarded as an alteration subject to
§§36.402through 36.406of subpart D. includ-
Ing the date establlshed in § 36.402(a).But ad-
ditions also have attributes of new construe-
tion, and to the extent that a space or ele-
ment in the addition is newly constructed.

.DepOitment of,Ju~ice

each new space or element. must comply with
the applicable scoping provisions of sections.
4.1.1 to .4.1.3for new construction. the appll-
cable' technical specifications of sections 4.2
through 4:34. and any applicable special pro-
visions In sections 5 through 10. For In-
stance. If a restroom is provided in the addi-
tion. It must comply with the requirements
for new construction. Construction of an ad-
dition does. not. however, create an obllga-
tion to retrofit the entire existing bulldlng
or facility to meet requirements for new con-
struction, Rather. the addition is to be re-
garded as an alteration and to the extent
that it affects or could affect the usablllty of
or access to an area containing a primary
function. the requirements in section 4.1.6(2)
are triggered with respect to providing an
accessible path of travel to the altered area
and making the restrooms. telephones. and
drinking fountains serving the altered area
accessible. For example. if a museum adds a
new wing that does not have a separate en-
trance as part of the addition. an accessible
path of travel would have to be provided
through the existing building or facillty un-
less it is disproportionate to the everall cost
and scope of the addition as established in
§ 36.403<0.

• Section 4.1.6. Alterations

An alteration is a change to a building or
facility that affects or could affect the
usabili ty of or access to the building or facil-
Ity or any part thereof. There are three gen-
eral principles for alterations. First. if any
existing element or space Is altered. the al-
tered element or space must meet new con-
struction requirements (section 1.1.6(1)(b».
Second. if alterations te the elements in a
space when considered together amount to
an alteration of the space. the entire space
must meet new construction requirements
(section 4.1.6(1)(c». Third. if the alteration
affects or could affect the usability of or ac-
cess to an area containing a primary func-
tion. the path of travel to the altered area
and the restroorns, drinking fountains. and
telephones serving the al tered area must be
made accessible unless it is disproportionate
to the overall alterations in terms of cost
and 'scope as determined under criteria es-
tablished by the Attorney General (§U.6(2».

Section 4.1.6 should be read with §§36.402
through 36.405.Requirements concerning al-
terations to an area serving a primary func-
tion are addressed with greater detal! in the
latter sections than In section 4.1.6(2). Sec-
tion 1.1.6(1)(j) deals with technical infeasibil-
Ity. Section 4.1.6(3) contains special tech-
nical provisions for alterations to existing
buildings and facilities.

• Section 4.1.7. Historic Preservation

This section contal ns scopine provisions
and alternative requirements for alterations
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to qualified historic bu ildtngaand facilities.
It clarifies the procedures under the Na-•.
tional 'Historic Preservation ACt and their >.

application to' alterations covered by the
ADA. An individual seeking to alter a Iacll-
ity tha.tIs subject to the ADA guidelines and
to State or local historic preservation stat-
utes shall consult wi~h the State. Historic
Preservation ·0ff"icer to determine if the
planned. alteration would threaten or destr-oy
the historic significance of the facility. .'

• Sections 4.2 Through 4.35 .

Sections 4.2 through 4.35 contain the tech-
nical specifications for alementa and spaces
required to be accessible by the seeping pro-
visions (sections 4.1 through 4.1.7) and spe-
cial appllcation sect.ions (sections 5 through
10). The technical specifications are the
same as the 1980 version of ANSI All?l
standard. except as noted irtthe text by Ital-
ics.

• Sections ".5 Through 9

These are special application sections and
contain additional requirements for res-
taurants and cafeterias. medical care facili-
ties. business- and mercantile faoilit.les. 11-
braries. and transient lodging. For example.
at least 5 percent. but not, less than one. of
the fixed tables in a restaurant must be ac-
cessible.

Iii section 7. Business and Mercantile.
paragraph 7.2 (Sales and Service Counters,
Teller Windows. Information Counters) has
been revised to provide greater flexibility in
new construction than did the proposed rule.
At least one of each type of sales or service
counter where a cash register is located shall
be made accessible. Accessible counters shall
be dispersed throughout the facility. At
counters suoh as bank teller windows or
ticketing counters. alternative methods of
cornpltance are permitted. A public accom-
modation may lower a portion of the
counter. provide an auxlliarv counter. or
provide equivalent facilitation through such
means as installing a folding shelf on the
front of the counter at an accessible height
to provide a work surface for a person using
a wheelchair.

Section 7.3.. Check-out Aisles. provides
that. in new construction. a certain number
of each design of check-out aisle. as listed In
a chart based on the total number of check-
out aisles of each design. shall be accessible.
The percentage of check-outs required to be
accesslbJe generally ranges Irom 20% to 40%.
In a newly constructed or altered facility
with less than 5,000 square feet of selling
space, at least one of each type of check-out
aisle must be accessible. In altered facilities
with 5.000 or more square Ieet of selling
space. at least one of each design of check-
out aisle must be made accessible when al-
tered. until the number of accessible aisles
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of each design equals the number that would
be required for new construction.

• Section 9, Acc~sible Transient Lodging

Section 9 addresses two types of transient
lodging: hotels, motels, tnns, boarding
houses, dormitories, resorts. and other simi-
lar places (sections 9.1 through 9.4); and
homeless shelters, halfway houses, transient
group homes. and other social service estab-
lishments (section 9.5). The interplay of the
ADA and Fair Housing Act with respect to
such faclli ties 15 addressed In the preamble
discussion of the definition of "place of pub-
lic accommodation" In 136.104.

The final rule establishes seeping require-
ments for accessibility of newly constructed
hotels. Four percent of the first hundred
rooms, and roughly two percent of rooms in
excess of 100, must meet certain require-
ments for accessibility to persons with mo-
bility or hearing impairments, and an addi-
tional identical percentage must be acces-
sible to persons with hearing Impairments.
An additional 1% of the available rooms
must be equipped with roll-in showers, rais-
ing the actual scoplng for rooms accessible
to persons with mobility Impairments to 5%
of the first hundred rooms and 3% thereafter.
The final ADAAG also provides that when a
hotel Is being altered. one fully accessible
room and one room equipped with visual
alarms, notification devices, and amplified
telephones shall be provided for each 25
rooms being altered until the number of ac-
cessible rooms equals that required under
the new construction standard. Accessible
rooms must be dispersed In a manner that
will provide persons with disabilities with a
choice of single or multiple-bed accommoda-
tions.

In new construction, homeless shelters and
other social service entities must comply
with ADAAG; at least one type of amenity in
each common area must be accessible. In a
facility that Is not required to have an eleva-
tor. It Is not necessary to provide accessible
amenities on the Inaccessible floors If at
least one of each type of amenity Is provided
In accessible common areas. The percentage
of accessible sleeping accommodations re-
quired is the same as that required for other
places of transient lodging. Requirements for
facilities altered for use as a homeless shel-
ter parallel the current MGRAD accessibility
requirements for leased buildings. A shelter
located In an altered facility must have at
least one accessible entrance, accessible
sleeping accommodations in a number equiv-
alent to that established for new construc-
tion, at least one accessible toilet and bath,
at least one accessible common area, and an
accessible route connecting all accessible
areas. All accessible areas in a homeless
shelter In an altered facility may be located
on one level.
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Section 10, Transportation Facilities

Section 10 of ADAAG is reserved. On March
20, 1991, the ATBCB published a supple-
mental notice of proposed rulemaklng (56 FR
11874) to establish special access require-
ments for transportation facilities. The De-
partment anticipates that when the ATBCB
issues final guldellnes for transportation fa-
cili ties, this part will be amended to include
those provisions.

Subpart E-Enforcement

Because the Department of Justice does
not have authority to establish procedures
for judicial review and enforcement, subpart
E generally restates the statutory proce-
dures for enforcement.

Section 36.501 describes the procedures for
private suits by Indlviduals and the judicial
remedies available. In addition to the lan-
guage In section 308(a)(1) of the Act,
§ 36.50l(a) of this part Includes the language
from section 204(a) of the Civil Rights Act of
1964 (42 U.S.C. 2OOOa-3(a))which' is Incor-
porated by reference in the ADA. A com-
menter noted that the proposed rule did not
Include the provision in section 204(a) allow-
Ing the court to appoint an attorney for the
complainant and authorize the commence-
ment of the civil action without the pay-
ment of fees, costs, or security. That provi-
sion has been Included In the final rule.

Section 308(a)(l) of the ADA permits a pri-
vate suit by an Individual who has reason-
able grounds for believing that he or she Is
"about to be" subjected to discrimination in
violation of section 303 of the Act (subpart D
of this part), which requires that new con-
struction and alterations be readily acces-
sible to and usable by Individuals with dis-
abilities. Authorizing suits to prevent con-
struction of facilities with architectural bar-
riers will avoid the necessity of costly retro-
fitting that might be required If suits were
not permitted until after the facilities were
completed. To avoid unnecessary suits, this
section requires that the Individual bringing
the suit have 'reasonable grounds" for be-
lieving that a violation is about to occur,
but does not require the individual to engage
in a futile gesture If he or she has notIce
that a person or organization covered by
title III of the Act does not Intend to comply
with its provisions.

Section 36.501(b) restates the provisions of
section 308(a)(2) of the Act, .whlch states that
Injunctive relief for the failure to remove ar-
chitectural barriers In existing facilities or
the failure to make new construction and al-
terations accessible "shall include" an order
to alter these facilities to make them read-
ily accessible to and usable by persons with
disab!llties to the extent required by title
ill. The Report of the Energy and Commerce
Committee notes that "an order to make a
facility readily accessible to and usable by

Individuals with disabilities Is mandatory"
under this standard. H.R. Rep. No. 485, lOlst
Cong .. 2d Sess, pt 4, at 64 (1990).Also, Injunc-
tive relief shall include, where appropriate,
requiring the proviaton of an auxlllary aid or
service, modification of a policy, or provi-
sion of alternative methods, to the extent re-
quired by title ill of the Act and this part.

Section 36.502 is based on section
308(b)(1)(A)(i) of the Act, which provides that
the Attorney General shall Investigate al-
legedviolatlons of title III and undertake
perrodtc reviews of compliance of covered en-
tities. Although the Act does not establish a
comprehensive administrative enforcement
mechanism for Investigation and resolution
of all complaints received, the legislative
history notes that investigation of alleged
violations and periodic compliance reviews
are essential to effective enforcement of title
III. and that the Attorney General Is ex-
pected to engage in active enforcement and
to allocate sufficient resources to carry out
this responsiblllty. Judiciary Report at ()].

Many commenters argued for Inclusion of
more specific provisions for administrative
resolution of disputes arising under the Act
and this part In order to promote voluntary
compliance and avoid the need for litigation.
Administrative resolution is far more effi-
cient and economical than litigation. par-
ticularly in the early stages of Implernenta-
tron of complex legislation when the specific
requirements of the statute are not widely
understood. The Department has added a
new paragraph (c) to this section authorizing
the Attorney General to initiate a compli-
ance review where he or she has reason to be-
lieve there may be a violation of this rule.

Section 36.503 descri bes the procedures for
suits by the Attorney General set out In sec-
tion 308(b)(1)(B) of the Act. If the Depart-
ment has reasonable cause to believe that
any person or group of persons is engaged in
a pattern or practice of resistance to the full
enjoyment of any of the rights granted by
title III or that any person or group of per-
sons has been denied any of the rights grant-
ed by title III and such denial raises an issue
of general public importance, the Attorney
General may commence a clvll action in any
appropriate United States district court. The
proposed rule provided for suit by the Attor-
ney General "or his or her designee." The
reference to a "designee" has been omitted
in the final rule because It is unnecessary.
The Attorney General has delegated enforce-
ment authority under the ADA to the Assist-
ant Attorney General for Civil Rights. 55 FR
40653 (October 4, 1990) (to be codified at 28
CFR 0.50(1).)

Section 36.504describes the relief that may
be granted In a suit by the Attorney General
under section 308(b)(2) of the Act. In such an
action, the court may grant any equitable
relief it considers to be appropriate, Includ-
ing granting temporary, preliminary, or per-

638

pt. 36, App, B

manent relief. providing an auxiliary aid or
service, modification of policy or alternative
method, .or making facilities readily acces-
slhle to and usable by Individuals with dis-
abilities, to the extent required by title III.
In addition. a court may award such other
relief as the court considers to be appro-
priate, including monetary damages to per-
sons aggrieved. when requested by the Attor-
'ney General.

Furthermore. the court may vindicate the
public Interest by assessing a civil penalty
against the covered entity in an amount not
exceeding $50.000for a first violation and not
exceeding $100.000 for any subsequent viola-
tion. Section 36.504(b) of the rule adopts the
standard of section 308(b)(3) of the Act. This
section makes It clear that, in counting the
number. of previous determiilations of viola-
tions for determining whether a "first" or
"subsequent" violation has occurred, deter-
minations In the same action that the entity
has engaged in more than one discriminatory
act are to be counted as a single Violation. A
"second violation" would not accrue to that
entity until the Attorney General brought
another suit against the entity and the en-
tity was again held In violation. Again, all of
the violations found In the second suit would
be cumulatively considered as a "subsequent
violation ."

Section 36.504(c) clarifies that the terms
"monetary damages" and "other relief' do
not Include punitive damages. They do in-
clude. however. all forms of compensatory
da-nag es, Including out-of-pocket expenses
and damages for pain and suffering.

Section 36.504(a)(3) is based on section
308(b)(2)(C) of the Act, which provides that,
"to vindicate the public Interest." a court
may assess a civil penalty against the entity
that has been found to be in violation of the
Act in suit.s brought by the Attorney Gen-
eral. In addition, §36.504(d), which is taken
from section 308(b)(5) of the Act. further pro-
vides that. in considering what amount of
civil penalty, If any, is appropriate. the
court shall give consideration to "any good
faith effort or attempt to comply with this
part." In evaluating such good faith. the
court shall consider "among other factors it
deems relevant. whether the entity could
have reasonably anticipated the need for an
appropriate type of auxiliary aid needed to
accommodate the unique needs of a particu-
lar individual with a disability."

The "good fai th" standard referred to in
this section is not intended to Imply a will-
ful or Intentional standard-that Is, an en-
tity cannot demonstrate good faith simply
by showing that it did not willfully, inten-
tionally, or recklessly disregard the law. At
the same time. the absence of such a course
of conduct would be a factor a court should
weigh in determining the existence of good
faith.
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Section 36.505 states that courts are au-
thorized to award attorneys fees, Including
litigation expenses and costs, as provided In
section 505 of the Act. Litigation expenses
Include Iterns such as expert witness fees,
travel expenses. etc. The Judiciary Commit-
tee Report specifies that such items are In-
eluded under the rubric of "attorneys fees"
and not "costs" so that such expenses wlll be
assessed against a plaintiff only under the
standard set forth In Christiansburg Garment
Co. v. Equal Employment Opportunity Commis-
sion, 434 U.S. 412 (1978).. (Judiciary report at
73.)

Section 36.506 restates section 513 of the
Act, which encourages use of alternative
means of dispute resolution. Section 36.50'7
explains that, as provided in section 506(e) of
the Act, a public accommodation or other
private entity is not excused from compli-
ance with the requirements' of this part be-
cause of any failure to receive .technlcal as-
sistance.

Section 36.305 Effective Date
In general, title III Is effective 18 months

after enactment of the Americans with Dis-
abilities Act, i.e., January 26, 1992.However,
there are several exceptions to this general
rule contained throughout title III. Section
36.508sets forth all of these exceptions in one
place.

Paragraph (b) contains the rule on civil ac-
tions. It states that, except with respect to
new construction and alterations, no civil
action shall be brought for a violation of this
part that occurs before July 26, 1992,against
businesses with 25 or fewer employees and
gross receipts of $1,000,000or less; and before
January 26, 1993, against businesses with 10
or fewer employees and gross receipts of
$500,000or less. In determining what con-
stitutes gross receipts. It is appropriate to
exclude amounts collected for sales taxes.

Paragraph (c) concerns transportation
services provided by public accommodations
not primarily ,engaged In the business of
transporting people. The 18-month effective
date applies to all of the transportation pro-
visions except those requiring newly pur-
chased or leased vehicles to be accessible.
Vehicles subject to that requirement must
be accessible to and usable by Individuals
with disabilities if the solicitation for the
vehicle Is made on or after August 26,1990.

Subpart F-Certification of State Labs or Local
Building Codes

Subpart F establishes procedures to Imple-
ment section 308(b)(1)(A)(iI) of the Act,
which provides that, on the application of a
State or local government, the Attorney
General may certify that a State law or local
building code or similar ordinance meets or
exceeds the minhnum accessibill ty require-
ments of the Act. In enforcement proceed-
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Ings, this certification will constitute rabut-.
table evidence that the law or code meets or
exceeds the ADA's requirements.

Three Significant changes, further ex-
plained below, were made from the proposed
subpart, in resporise to comments. First, the
State or local jurisdiction Is required to hold
a public hearing on Its proposed request for
certification and to submit to the Depart-
ment, as part of the Information and mate-
rials In·support of a requeat for certification;
a transcript of the hearing. Second, the time
allowed for Interested persons and organiza-
tions to comment on the request flied with
the Department (§36.605(a)(I» has been
changed from 30 to 60 days. Finally, a new
§36.608, Guidance concerning model codes,
has been added.

Section 36.601establishes the definitions to
be used for purposes of this subpart. Two of
the definitions have been modified, and a
definition of "model code" has been added.
First, In response to a comment, a reference
to a code "or part thereof" has been added to
the definition of "code." The purpose of this
addition is to clarify that an entire code
need not be submi tted, If only part of It Is
relevant to accessibility, or If the jurisdic-
tion seeks certification of only some of the
portions that concern accessibility. The De-
partment' does not Intend to encourage
"piecemeal" requests for {',ertlficatlon by a
single jurisdiction. In fact. the Department
expects that In some cases, rather than cer-
tifying portions of a particular code and re-
fusing to certify others, it may notify a sub-
mitting jurisdiction of deficiencies and en-
courage a reapplication that cures those de-
ficiencies, so that the entire code can be cer-
tified eventually. Second, the definition of
"submitting official" has been modified. The
proposed rule defined the submitting official
to be the State or local official who has prin-
cipal responsibility for administration of a
code. Commenters pointed out that In some
cases more than one code within the same
jurisdiction Is relevant for purposes of cer-
tification. It was also suggested that the De-
partment allow a State to submit a single
application on behalf of the State, as well as
on behalf of any local jurisdictions required
to follow the State accessibility require-
ments. Consistent with these comments, the
Department has added to the definition lan-
guage clarifying that the official can be one
authorized to submit a code on behalf of a [u-
rlsdlctlon.

A definition of "model code" has been
added In light of new §36.608.

Most commenters generally approved of
the proposed certification process. Some ap-
proved of what they saw as the Department's
attempt to bring State and local codes into
alignment with the ADA. A State agency
said that this section will be the backbone of
the intergovernmental cooperation essential

if the accessibility provisions of the ADA are
to be effective.

Some comments disapproved of the pro-
posed process as timeconsuming 'and labori-
ous for the Department, although some of
these comments pointed out that, if the At-
torney General certified model codes on
which State and local codes are based, many
perceived problems would be alleviated.
(This ' point Is further addressed by new
§36.608.) ,

Many of the comments received from busi-
ness organizations, as well as those from
some Individuals and disability rights
groups, addressed the relationship of the
ADA requirements and their enforcement. to
existing State and local codes and code en-
forcement systems. These commenters urged
the Department to use existing code-making
bodies for interpretations of the ADA, and to
actively participate In the integration of the
ADA into the text of the national model
codes that are adopted by State and local en-
forcement agencies. These Issues are dis-
cussed In preamble section 36.406under Gen-
eral comments.

Many commenters urged the Department
to evaluate or certify the entire code en-
forcement system (Including any process for
hearing appeals from bullders of denials by
the building code official of requests for
variances, waivers, or modifications). Some
urged that certification not be allowed in ju-
risdictions where waivers can be granted. un-
less there Is a clearly identified decision-
making process, with written rulings and no-
tice to affected parties of any waiver or
modification request. One commenter urged
establishment of a dispute resolution mecha-
nism, providing for interpretation (usually
through a building offfcla.l) and an adminis-
trative appeals mechanism (generally called
Boards of Appeal, Boards of Construction Ap-
peals, or Boards of Review), before certifi-
cation could be granted.

The Department thoroughly considered
these proposals but has declined to provide
for certification of processes of enforcement
or administration of State and local codes.
The statute clearly authorizes the Depart-
ment to certify the codes themselves for
equivalency with the statute; it would be 111-
advised for the Department at this point to
Inquire beyond the face of the code and writ-
ten Interpretations of It. It would be inap-
propriate to require those jurisdictions that
grant waivers or modifications to establish
certain procedures before they can apply for
certification, or to Insist that no deviations
can be permitted. In fact, the Department
expects that many jurisdictions will allow
slight variations from a particular code, con-
sistent with ADAAG itself. ADAAG includes
In §2.2 a statement allowing departures from
particular requirements where substantially
equivalent or greater access and usability is
provided. Several sections specifically allow
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for alternat.ive methods providing equivalent
facilitation and, in some cases, provide ex-
amples. (See, e.g., section 1.31.9. Text Tele-
phones; section 7.2(2) (iii), Sales and Service'
Counters.) Section 4.1.6 includes less strin-
gent requirements that are permitted In al-
terations, in certain circumstances.

However, in an attempt to ensure that it
does not certify a code that In practice has
been or will be applied In a manner that de-
feats its equivalency with the ADA. the De-
partment will require that the submitting
official include. with the application for cer-
tification, any relevant manuals, guides, or
any other interpretive information issued
that pertain to the code. (§36.603(c)(I).) The
requirement that this information be pro-
vided Is in addition to the NPRM's require-
ment that the official provide any pertinent
formal opinions' of the State Attorney Gen-
eral or the chief legal officer of the jurisdic-
tion.

The first step in the certification process is
a request for certification. filed by a "sub-
mitting official" (§36.603). The Department
will not accept requests for certification
untll after January 26, 1992. the effective
date of this part. The Department received
numerous comments from individuals and
organizations representing a variety of inter-
ests, urging that the hearing required to be
held by the Assistant Attorney General in
Washington, DC, after a preliminary deter-
mination of equivalency (§36.605(a)(2)). be
held within the State or locality requesting
certification. In order to facilltate greater
participation by all Interested parties. While
the Department has not modified the re-
quirement that it hold a hearing in Washing-
ton, it has added a new subparagraph
36.603(b)(3) requiring a hearing within the
State or locality before a request for certifi-
cation Is flied. The hearing must be held
after adequate notice to the public and must
be on the record; a transcript must be pro-
vided with the request for certification. This
procedure will Insure input from the public
at the State or local level and will also in-
sure a Washington, DC, hearing as men-
tioned In the legislative history.

The request for certification, along with
supporting documents (§ 36.603(c»), must be
filed in duplicate with the office of the As-
sistant Attorney General for Civil Rights.
The Assistant Attorney General may request
further Information. The request and sup-
porting materials will be available for public
examination at the office of the Assistant
Attorney General and at the office of the
State or local agency charged with adminis-
tration and enforcement of the code. The
submitting official must publish public no-
tice of the request for certification.

Next. under § 36.604,the Assistant Attorney
General's office will consult with the ATBCB
and make a preliminary determination to ei-
ther (1) find that the code is equivalent
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(make a - "preliminary determination of
equivalency") or (2) deny certification. The
next step depends on which of these prelimi-
nary determinations Is made.

If the preliminary determination Is to find
equivalency. the Assistant Attorney Gen-
eral, under §36.605, wlll inform the submit-
ting official in writing of the preliminary de-
termination and publish a notice in the FED-
ERALREGISTERinforming the public of the
preliminary determination and Inviting com-
ment for 60 days. (This time period has been
increased from 30 days In light of public com-
ment pointing out the need for more time
within which to evaluate the code.) After
conatderfng the Information received In re-
sponse to the comments, the Department
will hold an hearing in Washington. This
hearing will not be subject to the formal re-
qutrements of the Administrative Procedure
Act. In fact, this requirement could be satis-
fied by a meeting with interested parties.
After the hearing, the Assistant Attorney
General's office wlJl consuit again with the
ATBCB and make a final determination or
equivalency or a final determination to deny
the request for certlfication, with a notice of
the determination published in the FEDERAL
REGISTER.

lIf the preliminary determination is to
deny certification, there will be no hearing
(§36.606). The Department will notify the
submitting official of the preliminary deter-
mination, and may specify how the code
could be modified In order to receive a pre-
liminary determination of equivalency. The
Department will allow at least 15 days for
the submitting official to submit relevant
material in opposition to the preliminary de-
nial. If none Is received, no further action
will be taken. If more Information Is re-
ceived, the Department will consider It and
make either a final decision to deny certifi-
cation or a preliminary determination of
equivalency. If at that stage the Assistant
Attorney General makes a preliminary de-
termination of equivalency, the hearing pro-
cedures set out in §36.605 will be followed.

Section 36.607 addresses the effect of cer-
tification. First, certification will only be ef-
fective concerning those features or ele-
ments that are both (I) covered by the cer-
tified code and (2) addressed by the regula-
tions against Which they are being certified.
For example, if children's facilities are not
addressed by the Department's standards,
and the building In Question is a private ele-
mentary school, certification will not be ef-
fective for those features of the building to
be used by children. And if the Department's
regulations addressed equipment but the
local code did not, a building's equipment
would not be covered by the certification.

In addition, certification w11!be effective
only for the particular edition of the code
that is certified. Amendments wlll not auto-
matically be considered certified. and a sub-
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tification of the changed or additional provi-
sions.

Certification will not be effective in those
situations where a State or local building
code official allows a facillty to be con-
structed or altered In a manner-that does not
follow the technical or scoping provisions of
the certified code. Thus. if an official either
waives an accessible element or feature or
allows a change that does not provide equiv-
alent facilitation, the fact that the Depart-
ment has certified the code Itself will not
stand as evidence that the facility has been
constructed or altered in accordance with
the minimum accessibility requirements of
the ADA. The Department's certification of
a code is effective only with respect to the
standards in the code; It Is not to be inter-
preted to apply to a State or local govern-
ment's application of the code. The fact that
the Department has certified a code with
provision's concerning waivers. variances. or
equivalent facilitation shall not be Inter-
preted as an endorsement of actions taken
pursuant to those provisions.

The final rule Includes a new 136.608 con-
cerning model codes. It was drafted in re-
sponse to concerns raised by numerous com-
menters, many of which have been discussed
under General comments (136.406). It Is in-
tended to assist in alleviating the difficulties
posed by attempting to certify possibly tens
of thousands of codes. It is included in rec-
ognition of the fact that many codes are
based on. or incorporate, model or consensus
standards developed by nationally recog-
nized organizations (e.g., the American Na-
tional Standards Institute (ANSI); Building
Officials and Code Administrators (BOCA)
International; Council of American Building
Officials (CABO) and its Board for the Co-
ordination of Model Ccdes (BCMC); Southern
Building Code Congress International
(SBCCI». While the Department will not cer-
tify or "precertify" model codes, as urged by
some commenters, it does wish to encourage
the continued viability of the consensus and
model code process consistent with the pur-
poses of the ADA.

The new section therefore allows an au-
thorized representative of a private entity
responsible for developing a model code to
apply to the Assistant Attorney General for
review of the code. The review process wlJl
be informal and will not be subject to the
procedures of §§ 36.602 through 36.607. The re-
sult of the review wlJl take the form Ofguid-
ance from the Assistant Attorney General as
to whether and In what respects the model
code is consistent with the ADA's require-
ments. The guidance will not be binding on
any entity or on the Department; It will as-
sist in evaluations of individual State or
local codes and may serve as a basis for es-
tablishing priorities for consideration of In-
dividual codes. The Department anticipates

that this approach will foster further co-
operation among various government levels,
the private entitles developing standards,
and individuals with disabilities.

PART39-ENFORCEMENT OF NON-
DISCRIMINATION ON THE BASIS
OF HANDICAP IN PROGRAMS
OR ACTIVITIES CONDUCTED BY
THEDEPARTMENTOF JUSTICE

Sec.
39.101 Purpose.
39.102 Application.
39:103 Definitions.
39.104-39.109 [Reserved]
39.110 Self-evaluation.
39. II 1 Notice.
39.112--39.129 [Reserved]
39.130 General prohibitions against dis-

crimination.
39.131-39.139 [Reserved]
39.140 Employment.
39.141-39.148 [Reserved]
39.149 Program accessibility: Discrimina-

tion prohibited.
39.150 Program accessibility: Existing fa-

clllties.
39.151 Program accessibility: New construc-

tion and alterations.
39.152--39.159 [Reserved]
39.160 Communications.
39.161--39.169 [Reserved]
39.170 Compliance procedures.

AUTHORITY:29 U.S.C. 794.
SOURCE:Order No. 1065-84, 49 FR 35734,

Sept. 11. 1984. unless otherwise noted.

§39.101 Purpose.
This part effectuates section 119 of

the Rehabilitation, Comprehensive
Services, and Developmental Disabil-
ities Amendments of 1978, which
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the U.S. Postal Serv-
ice .:

§ 39.102 Application.
This part applies to all programs or

activities conducted by the agency.

§39,103 Definitions.
For purposes of this part, the term-
Agency means the Department of Jus-

tice.
Assistant Attorney General means the

Assistant Attorney General, Civil
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Rights Division, U.S. Department of
Justlce.

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manua!, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the agency. For example. auxiliary aids
useful for persons with impaired vision
include readers, Brailled materials,
audio recordings, telecommunications
devices and other similar services and
devices. Auxiliary aids useful for per-
sons with impaired hearing include
telephone handset amplifiers, tele-
phones compatible with hearing aids,
telecommunication devices for deaf
persons (TDD's), interpreters,
notetakers, written materials, and
other similar services and devices.

Complaint Adjudication Officer means
the Complaint Adjudication Officer ap-
pointed by the Assistant Attorney Gen-
eral for Civil Rights.

Complete complaint means a written
statement that contains the complain-
ant's name and address and describes
the agency's alleged discriminatory ac-
tion in sufficient detail to inform the
agency of the nature and date of the al-
leged violation of section 504. It shall
be signed by the complainant or by
someone authorized to do so on his or
her behalf.

Facility means all or any portion of
buildings, structures, equipment.
roads. walks. parking lots, rolling
stock or other conveyances, or other
real or personal property.

Handicapped pe~son means any person
who has a physical or mental impair-
ment that substantially limits one or
more major life activities, has a record
of such an impairment, or is regarded
as having such an impairment. As used
in this definition, the phrase:

(1) Physical or mental impairment in-
cludes-

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-_
logical; musculoskeletal; special sense
organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; ger.i torurinary; hemic and
lymphatic; skin; and endocrine; or
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Introduction

This technical assistance manual addresses the requirements of title III of the Americans with
Disabilities Act, which applies to public accommodations, commercial facilities, and private entities
offering certain examinations and courses. It is one of a series of publications issued by Federal
agencies under section 506 of the ADA to assist individuals and entities in understanding their rights
and duties under the Act.

This manual is part of a broader program of technical assistance conducted by the Depart-
ment of Justice to promote voluntary compliance with the requirements not only of title III, but also
of title II of the ADA, which applies to the operations of State and local governments.

The purpose of this technical assistance manual is to present the ADA's title III requirements
in a format that will be useful to the widest possible audience. The guidance provided in the
Department's regulations and accompanying preambles has been carefully reorganized to provide a
focused, systematic description of the ADA's requirements. The manual attempts to avoid an overly
legalistic style without sacrificing completeness. In order to promote readability and understanding,
the text makes liberal use of questions and answers and illustrations.

The manual is divided into nine major subject matter headings with numerous numbered
subheadings. Each numbered heading and subheading is listed in a quick reference table of contents
at the beginning of the manual.
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ID-1.0000 COVERAGE

Regulatory references: 28 CFR 36.l02:-36J04.

111.;1.1000 General. Title III of the ADA covers-.

1) Places of public accommodation;

2) Commercial facilities; and .

3) Examinations and courses related to applications, licensing, certification, orcredentialing for
secondary or postsecondary education, professional, or trade purposes.

The obligations of title III only extend to private entities. State and local government entities are
public entities covered by title II of the ADA, not by title III.

Title III also covers private entities primarily engaged in transporting people. The Department of
Transportation has issued regulations implementing that section of title III.

Is the Federal Government covered by title III because it is not a "public entity" under title II? The
operations of the executive branch of the Federal Government are not covered by title III of the ADA.
They are covered, however, by sections 501 and 504 of the Rehabilitation Act of 1973, as amended,
which prohibit disability discrimination in programs and activities conducted by Federal Executive
agencies or the United States Postal Service, and by the Architectural Barriers Act, which requires that
the design, construction, and alteration of Federal buildings be done in an accessible manner. The
activities of the legislative branch, including Congress, on the other hand, are covered under title V of
the ADA.

Are places of public accommodation and commercial facilities subject to the same requirements?
No. Both places of public accommodation and commercial facilities (which include many facilities that
are not places of public accommodation) are subject to the title III requirements for new construction and
alterations. In addition to these requirements, places of public accommodation must be operated in
accordance with the full range of title III requirements, such as nondiscriminatory eligibility criteria;
reasonable modifications in policies, practices, and procedures; provision of auxiliary aids; and removal
of barriers in existing facilities.

111-1.2000 Public accommodations. The broad range of title III obligations relating to "places of
public accommodation" must be met by entities that the Department of Justice regulation labels as
"public accommodations." In order to be considered a public accommodation with title III obligations,
an entity must be private and it must -

Own;
Lease;
Lease to; or
Operate

a place of public accommodation.
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What is a place of public accommodation? A place of public accommodation is a facility
whose operations -

Affect commerce; and

Fall within at least one of the following 12 categories:

1) Places of lodging (e.g., inns, hotels, motels) (except for owner-occupied establishments
renting fewer than six rooms);

2) Establishments serving food or drink (e.g., restaurants and bars);

3) Places of exhibition or entertainment (e.g., motion picture houses, theaters, concert halls,
stadiums);

4) Places of public gathering (e.g., auditoriums, convention centers, lecture halls);

5) Sales or rental establishments (e.g., bakeries, grocery stores, hardware stores, shopping
centers);

6) Service establishments (e.g., laundromats, dry-cleaners, banks, barber shops, beauty shops,
travel services, shoe repair services, funeral parlors, gas stations, offices of accountants or
lawyers, pharmacies, insurance offices, professional offices of health care providers,
hospitals);

7) Public transportation terminals, depots, or stations (not including facilities relating to air
transportation);

8) Places of public display or collection (e.g., museums, libraries, galleries);

9) Places of recreation (e.g., parks, zoos, amusement parks);

10) Places of education (e.g., nursery schools, elementary, secondary, undergraduate, or post-
graduate private schools);

11) Social service center establishments (e.g., day care centers, senior citizen centers, homeless
shelters, food banks, adoption agencies); and

12) Places of exercise or recreation (e.g., gymnasiums, health spas, bowling alleys, golf
courses).

Can afacility be considered a place of public accommodation if it does not fall under one of
these 12 categories? No, the 12 categories are an exhaustive list. However, within each category
the examples given are just illustrations. For example, the category "sales or rental establishments"
would include many facilities other than those specifically listed, such as video stores, carpet show-
rooms, and athletic equipment stores.
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What if a private entity operates, orleasesspace to, many different types offacilities.iofwhich
only relatively few areplaces of public accommodation? Is the whole private entity still apublic
accommodation? The entire private entity is, legally speaking, a public accommedation.rbutit only
has ADA title III obligations with respect to the operations of the places of public accommodation.

ILLUSTRATION: ZZOil Company. owns a wide range of production and processing
facilities that are not places of ptjblic accommodation, It also operates a large number of
retail service stations that ate places of public accommodation. In this case, ZZ Oil Com-
pany would be apublic accommodation. However, only its operations relating to the retail
service stations are subjectto the broad title III requirements for public accommodations.
The other facilities, however, are commercial facilities and would be subject only to the
requirements fornewconstruction and alterations.

Do both a landlord who leases space in a building to a tenant and the tenant who operates a
place of public accommodation have responsibilities under the ADA? Both the landlord and the
tenant are public accommodations and have full responsibility for complying with all ADA title III
requirements applicable to that place of public accommodation. The title III regulation permits the
'landlord and the tenant to allocate responsibility, in the lease, forcomplying with particular provi-
sions of the regulation. However, any allocation made in a lease or other contract is only effective
as between the parties, and both landlord and tenant remain fully liable for compliance with all
provisions of the ADA relating to that place of public accommodation.

ILLUSTRATION: ABC Company leases space in a shopping center it owns to XYZ
Boutique. In their lease, the parties have allocated to XYZ Boutique the responsibility for
complying with the barrier removal requirements of title III within that store. In this
situation, ifXYZ Boutique fails to remove barriers, both ABC Company (the landlord) and
XYZ Boutique (the tenant) would be liable for violating the ADA and could be sued by an
XYZ customer. Of course, in the lease, ABC could require XYZ to indemnify it against all
losses caused by XYZ's failure to comply with its obligations under the lease, but again,
such matters would be between the parties and would not affect their liability under the
ADA.

Is a bank that acquires ownership of a place of public accommodation through foreclosure
subject to title III? Yes. Any owner of a place of public accommodation is covered as a public
accommodation regardless of the intended or actual duration of its ownership.

Can a place of public accommodation be covered by both the ADA and the Fair Housing Act
(FHA)? Yes. The analysis for determining whether a facility is covered by title III is entirely
separate and independent from the analysis used to determine coverage under the FHA. A facility
can be a residential dwelling under the FHA and still fall in whole or in part under at least one of the
12 categories of places of public accommodation.

ILLUSTRATION: LM, Inc., a private, nonsectarian, nonprofit organization operates a
homeless shelter permitting stays ranging from overnight to those of sufficient length to
result in coverage as a dwelling under the FHA. Because it permits short-term, overnight
stays, the shelter may also be considered a place of public accommodation as a "place of
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lodging," and covered by title III of the ADA. In addition, if the shelter provides a signifi-
cant enough level of social services, such as medical care, meals, counseling, transportation,
or training, it may also be covered under title III as a "social service center establishment."

Does title III apply to common areas within residential facilities? Although title III does not
apply to strictly residential facilities, it covers places of public accommodation within residential
facilities. Thus, areas within multifamily residential facilities that qualify as places of public accom-
modation are covered by the ADA if use of the areas is not limited exclusively to owners, residents,
and their guests.

ILLUSTRATION 1: A private residential apartment complex includes a swimming pool
for use by apartment tenants and their guests. The complex also sells pool "memberships"
generally to the public. The pool qualifies as a place of public accommodation.

ILLUSTRATION 2: A residential condominium association maintains a longstanding
policy of restricting use of its party room to owners, residents, and their guests. Consistent
with that policy, it refuses to rent the room to local businesses and community organizations
as a meeting place for educational seminars. The party room is not a place of public accom-
modation.

ILLUSTRATION 3: A private residential apartment complex contains a rental office. The
rental office is a place of public accommodation.

Are model homes places of public accommodation? Generally, no. A model home does not fall
under one of the 12 categories of places of public accommodation. If, however, the sales office for
a residential housing development were located in a model home, the area used for the sales office
would be considered a place of public accommodation. Although model homes are not covered, the
Department encourages developers to voluntarily provide at least a minimal level of access to model
homes for potential homebuyers with disabilities. For example, a developer could provide physical
access (via ramp or lift) to the primary level of one of several model homes and make photographs
of other levels within the home as well as of other models available to the customer.

Can a vacation timeshare property be a place of public accommodation? Yes. Whether a
particular timeshare property is a place of public accommodation depends upon how much the
timeshare operation resembles that of a hotel or other typical place of lodging. Among the factors to
be considered in this determination are -

1) Whether the timeshare offers short-term ownership interests (for instance, stays of one
week or less are considered short term);

2) The nature of the ownership interest conveyed (e.g., fee simple);

3) The degree of restrictions placed on the ownership (e.g., whether the timeshare owner has
the right to occupy, alter, or exercise control over a particular unit over a period of time);
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4) The extent to which the operatioris resemble those 'of a hotel, motel, or inn (e.g.,
'reservations, central registration, meals, laundry service).

If a public accommodation operating two geographically separate facilities serves clients or
customers at one location and has only administrative offices at another, are both sites places of
public accommodation? No.' Only the facility in which clients or customers are served is covered as
a place of public accommodation. The geographically separate, employees-only facility is a com-
mercial facility, but any activities Undertaken in that facility that affect the operations of the place of
public accommodation are subject to the title III requirements for public accommodations.

ILLUSTRATION: A .medical care provider owns one building in which patients are seen,
and another building in a different location that contains only administrative offices. At
the building housing the administrative offices, no services are provided (no patients go
there; only employees). The building where patients are treated is a place of public accom-
modation. The geographically separate administrative offices are a commercial facility,
not a place of public accommodation. However, any policies or decisions made in the
administrative offices that affect the treatment of patients would be subject to the require-
ments for public accommodations. For example, a protocol for the provision of auxiliary
aids that is issued as a directive to medical staff by the administrative office must comply
with the effective communication requirements for public accommodations.

BUT: If patients receive medical services in the same building where the administrative
offices are located, the entire building is a place of public accommodation, even if one or
more floors are reserved for the exclusive use of employees.

Ill-1.3000 Commercial facilities. The requirements of title III for new construction and
alterations cover commercial facilities, which include nonresidential facilities, such as office
buildings, factories, and warehouses, whose operations affect commerce. This category sweeps
under ADA coverage a large number of potential places of employment that are not covered as
places of public accommodation. A building may contain both commercial facilities and places of
public accommodation.

ill-1.3100 Exceptions. Commercial facilities do not include rail vehicles or any facility covered by
the Fair Housing Act. Residential dwelling units, therefore, are not commercial facilities. In
addition, facilities that are expressly exempted from coverage under the Fair Housing Act are also
not considered to be commercial facilities. For example, owner-occupied rooming houses providing
living quarters for four or fewer families, which are exempt from the Fair Housing Act, would not
be commercial facilities.

Even though private air terminals are not considered to be places of public accommodation, are
airports covered as commercial facilities? Yes, private air terminals are commercial facilities arid,
therefore, would be subject to the new construction and alterations requirements of title III. More-
over, while a private air terminal, itself, may not be a place of public accommodation (because the
ADA statutory language exempts air transportation), the retail stores and service establishments
located within a private airport would be places of public accommodation. (In addition, private
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airports that receive Federal financial assistance are subject to the requirements of section 504 of the
Rehabilitation Act of 1973, which prohibits discrimination on the basis of disability in programs and
activities of recipients of Federal funds. Airline operations at private airports may also be subject to
the nondiscrimination requirements of the Air Carrier Access Act.) Air terminals operated by public
entities would be covered by title II of the ADA, not title III; but any private retail stores operated
within the terminal would be places of public accommodation covered by title III.

ITI-l.4000 Examinations and courses. Private entities offering examinations or courses covered
by title III are subject to the requirements discussed in 111-4.6000of this manual. If the private
entity is also a public accommodation or has responsibility for a commercial facility, it would be
subject to other applicable title III requirements as well.

ill-l.5000 Religious entities. Religious entities are exempt from the requirements of title III of the
ADA. A religious entity, however, would be subject to the employment obligations of title I if it has
enough employees to meet the requirements for coverage.

llI-1.5100 Definition. A religious entity is a religious organization or an entity controlled by a
religious organization, including a place of worship.

If an organization has a lay board, is it automatically ineligible for the religious exemption?
No. The exemption is intended to have broad application. For example, a parochial school that teaches
religious doctrine and is sponsored by a religious order could be exempt, even if it has a lay board.

Ill-1.5200 Scope of exemption. The exemption covers all of the activities of a religious entity,
whether religious or secular.

ILLUSTRATION: A religious congregation operates a day care center and a private
elementary school for members and nonmembers alike. Even though the congregation is
operating facilities that would otherwise be places of public accommodation, its operations
are exempt from title III requirements.

. What if the congregation rents to a private day care center or elementary school? Is the tenant
organization also exempt? The private entity that rents the congregation's facilities to operate a
place of public accommodation is not exempt, unless it is also a religious entity. If it is not a reli-
gious entity, then its activities would be covered by title III. The congregation, however, would
remain exempt, even if its tenant is covered. That is, the obligations of a landlord for a place of
public accommodation do not apply if the landlord is a religious entity.

If a nonreligious entity operates a community theater or other place of public accommodation
in donated space on the congregation's premises, is the nonreligious entity covered by title IIn No.
A nonreligious entity running a place of public accommodation in space donated by a religious
entity is exempt from title Ill's requirements. The nonreligious tenant entity is subject to title III
only if a lease exists under which rent or other consideration is paid.

ill-1.6000 Private clubs. The obligations of title III do not apply to any "private club." An entity
is a private club for purposes of the ADA if it is a private club under title II of the Civil Rights Act
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of 1964, which prohibits discrimination on the 'basis of race, color, and national origin by public
.accommodations.

Courts have been most inclined to find private club status in cases where -

1) Members exercise a high degree of control over club operations.

2) The membership selection process is highly selective.

3) Substantial membership' fees are charged.

4) The entity is operated on a nonprofit basis.

5) The club was not founded specifically to avoid compliance with Federal civil rights laws.

Facilities of a private club lose their exemption to the extent that they are made available for use
by nonmembers as places of public accommodation.

ILLUSTRATION: A private country club that would be considered a "private club" for
ADA purposes rents space to a private day care center that is also open to the children of
nonmembers. Although the private club would maintain its exemption for its other opera-
tions, it would have title III obligations with respect to the operation of the day care center.

ill-1.7000 Relationship to title II. Public entities, by definition, can never be subject to title III of
the ADA, which covers only private entities. Conversely, private entities cannot be covered by title
II. There are many situations, however, in which public entities stand in very close relation to
private entities that are covered by title III, with the result that certain activities may be affected, at
least indirectly, by both titles. .

ILLUSTRATION 1: A State department of parks provides a restaurant in one of its State
parks. The restaurant is operated by X Corporation under a concession agreement. As a
public accommodation, X Corporation is subject to title III of the ADA. The State depart-
ment of parks, a public entity, is subject to title II. The parks department is obligated to
ensure by contract that the restaurant will be operated in a manner that enables the parks
department to meet its title II obligations, even though the restaurant is not directly subject
to title II.

ILLUSTRATIQN 2: The City ofW owns a downtown office building occupied by W's
Department of Human Resources. The first floor is leased as commercial space to a restau-
rant, a newsstand, and a travel agency. The City ofW, as a public entity, is subject to title
II in its role as landlord of the office building. As a public entity, it cannot be subject to
title III, even though its tenants are public accommodations that are covered by title III.

ILLUSTRATION 3: A private, nonprofit corporation operates a number of group homes
under contract with a State agency for the benefit of individuals with mental disabilities.
These particular homes provide a significant enough level of social services to be consid-
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ered places of public accommodation under title III. The State agency must ensure that its
contracts are carried out in accordance with title II, and the private entity must ensure that
the homes comply with title III.

Where public and private entities act jointly, the public entity must ensure that the relevant
requirements of title II are met; and the private entity must ensure compliance with title III.

ILLUSTRATION: The City ofW engages in a joint venture with T Corporation to build a
new professional football stadium. The new stadium would have to be built in compliance
with the accessibility guidelines of both titles II and III. In cases where the standards
differ, the stadium would have to meet the standard that provides the highest degree of
access to individuals with disabilities.

111-1.8000 Relationship to other laws

111-1.8100 Rehabilitation Act. Title III is intended to provide protection to individuals with
disabilities that is at least as great as that provided under title V of the Rehabilitation Act. Title V
includes such provisions as section 504, which covers all the operations of Federal Executive
agencies and programs receiving Federal financial assistance. Title III may not be interpreted to
provide a lesser degree of protection to individuals with disabilities than is provided under section
504.

111-1.8200 Other Federal and State laws. Title III does not disturb other Federal laws or any
State law that provides protection for individuals with disabilities at a level greater or equal to that
provided by the ADA. It does, however, prevail over any conflicting State laws.
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Ill-2.0000 INDIVIDUALS WITH DISABILITIES

Regulatory references: 28 CFR 36.104.

Ill-2.1000 General. Title III of the ADA prohibits discrimination against any "individual with a
disability." People commonly refer to disabilities or disabling conditions in a broad sense. For
example, poverty or lack of education may impose reallimitations on an individual's opportunities.
Likewise, being only five feet in height may prove to bean insurmountable barrier to an individual
whose ambition is to play professional basketball. Although one might loosely characterize these
conditions as "disabilities" in relation to the aspirations of the particular individual, the disabilities
reached by title III are limited to those that meet the ADA's legal definition - those that place
substantial limitations on an individual's major life activities.

Title III protects three categories of individuals with disabilities:

1) Individuals who have a physical or mental impairment that substantially limits one or more
major life activities;

2) Individuals who have a record of a physical or mental impairment that substantially limited
one or more of the individual's major life activities; and

3) Individuals who are regarded as having such an impairment, whether they have the impair-
ment or not.

ill-2.2000 Physical or mental impairments. The first category of persons covered by the
definition of an individual with a disability is restricted to those With "physical or mental
impairments." Physical impairments include-s-

1) Physiological disorders or conditions;

2) Cosmetic disfigurement; or

3) Anatomicalloss

affecting one or more of the following body systems: neurological; musculoskeletal; special sense
organs (which would include speech organs that are not respiratory such as vocal cords, soft palate,
tongue, etc.); respiratory, including speech organs; cardiovascular; reproductive; digestive; genito-
urinary; hemic and lymphatic;. skin; and endocrine.

Specific examples of physical impairments include orthopedic, visual, speech, and hearing
impairments, cerebral palsy, epilepsy, muscular dystrophy, multiple sclerosis, cancer, heart disease,
diabetes, HIV disease (symptomatic or asymptomatic), tuberculosis, drug addiction, and alcoholism.

Mental impairments include mental or psychological disorders, such as mental retardation,
organic brain syndrome, emotional or mental illness, and specific learning disabilities.
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Simple physical characteristics such as the color of one's eyes, hair, or skin; baldness; left-
handedness; or age do not constitute physical impairments. Similarly, disadvantages attributable to
environmental, CUltural, or economic factors are not the type of impairments covered by title III.
Moreover, the definition does not include common personality traits such as poor judgment or a
quick temper, where these are not symptoms of a mental or psychological disorder.

Does title III prohibit discrimination against individuals based on their sexual orientation? No.
The phrase "physical or mental impairment" does not include homosexuality or bisexuality.

111-2.3000 Drug addiction as an impairment. Drug addiction is an impairment under the ADA.
A public accommodation generally, however, may base a decision to withhold services or benefits ir
most cases on the fact that an addict is engaged in the current and illegal use of drugs.

What is "illegal use of drugs"? Illegal use of drugs means the use of one or more drugs, the
possession or distribution of which is unlawful under the Controlled Substances Act. It does not
include use of controlled substances pursuant to a valid prescription or other uses that are authorized
by the Controlled Substances Act or other Federal law. Alcohol is not a "controlled substance," but
alcoholism is a disability.

What is "current use"? "Current use" is the illegal use of controlled substances that occurred
recently enough to justify a reasonable belief that a person's drug use is current or that continuing
use is a real and ongoing problem. Therefore, a private entity should review carefully all the facts
surrounding its belief that an individual is currently taking illegal drugs to ensure that its belief is a
reasonable one.

Does title 111protect drug addicts who no longer take controlled substances? Yes. Title III
prohibits discrimination against drug addicts based solely on the fact that they previously illegally
used controlled substances. Protected individuals include persons who have successfully completed
a supervised drug rehabilitation program or have otherwise been rehabilitated successfully and who
are not engaging in current illegal use of drugs. Additionally, discrimination is prohibited against
an individual who is currently participating in a supervised rehabilitation program and is not engag-
ing in current illegal use of drugs. Finally, a person who is erroneously regarded as engaging in
current illegal use of drugs is protected.

Is drug testing permitted under the ADA? Yes. Public accommodations may utilize reasonable
policies or procedures, including but not limited to drug testing, designed to ensure that an indi-
vidual who formerly engaged in the illegal use of drugs is not now engaging in current illegal use of
drugs.

ID-2.4000 Substantial limitation of a major life activity. To constitute a "disability," a condition
must substantially limit a major life activity. Major life activities include such activities as caring
for one's self, performing manual tasks, walking, seeing, hearing, speaking, breathing, learning, and
working.

When does an impairment "substantially limit" a major life activity? There is no absolute
standard for determining when an impairment is a substantial limitation. Some impairments obvi-
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An impaimient substantially interferes with the accomplishment of a major life activity when
the individual's important life activities are restricted as to the conditions, manner, or duration under,

'"which tiley can be performed in comparison to most people. '

ILLUSTRATION 1: A person with a minor vision impairment, such as 20/40 vision, does
not have a substantial impairment of the major life activity of seeing.

ILLUSTRATION 2: A person who' can walk for 10 miles continuously is not substantially
limited in walking merely because, on the eleventh mile, he or she begins to experience
pain, because most people would not be able to walk eleven miles without experiencing
some discomfort.

Are "temporary" mental or physical impairments covered by title III? Yes, if the impairment
substantially limits a major life activity. The issue of whether a temporary impairment is significant
enough to be a disability must be resolved on a case-by-case basis, taking into consideration both the
duration (or expected duration) of the impairment and the extent to which it actually limits a major
life activity of the affected individual.

ILLUSTRATION: During a house fire, M received bums affecting his hands and arms.
While it is expected that, with treatment, M will eventually recover full use of his hands, in
the meantime he is substantially limited in performing basic tasks required to care for
himself such as eating and dressing. Because M's bums are expected to substantially limit
a major life activity (caring for one's self) for a significant period oftime,M would be
considered to have a disability covered by title III.

If a person's impairment is greatly lessened or eliminated through the use of aids or devices,
would the person still be considered an individual with a disability? Whether a person has a disabil-
ity is determined without regard to the availability of mitigating measures, such as reasonable
modifications, auxiliary aids and services, services or devices of apersonal nature, or medication.
For example, a person with severe hearing loss is substantially limited in the major life activity of
hearing, even though the loss may be improved through the use of a hearing aid. Likewise, persons
with impairments, such as epilepsy or diabetes, that, if untreated, would substantially limit a major
life activity, are still individuals with disabilities under the ADA, even ifthe debilitating conse-
quences of the impairment are controlled by medication.
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ill-2.5000 Record of a physical or mental impairment that substantially limited a major life
activity. The ADA protects not only those individuals with disabilities who actually have a physical
or mental impairment that substantially limits a major life activity, but also those with a record of
such an impairment. This protected group includes -

1) A person who has a history of an impairment that substantially limited a major life activity
but who has recovered from the impairment. Examples of individuals who have a history
of an impairment are persons who have histories of mental or emotional illness, drug
addiction, alcoholism, heart disease, or cancer.

2) Persons who have been misclassified as having an impairment. Examples include persons
who have been erroneously diagnosed as mentally retarded or mentally ill.

111-2.6000 "Regarded as." The ADA also protects certain persons who are regarded by a public
entity as having a physical or mental impairment that substantially limits a major life activity,
whether or not that person actually has an impairment. Three typical situations are covered by this
category:

1) An individual who has a physical or mental impairment that does not substantially limit
major life activities, but who is treated as if the impairment does substantially limit a major
life activity;

ILLUSTRATION: A, an individual with mild diabetes controlled by medication, is barred
by the staff of a private sununer camp from participation in certain sports because of her
diabetes. Even though A does not actually have an impairment that substantially limits a
major life activity, she is protected under the ADA because she is treated as though she
does.

2) An individual who has a physical or mental impairment that substantially limits major life
activities only as a result of the attitudes of others towards the impairment;

ILLUSTRATION: B, a three-year old child born with a prominent facial disfigurement,
has been refused admittance to a private day care program on the grounds that her presence
in the program might upset the other children. B is an individual with a physical impair-
ment that substantially limits her major life activities only as the result of the attitudes of
others toward her impairment.

3) An individual who has no impairments but who is treated by a public accommodation as
having an impairment that substantially limits a major life activity.

ILLUSTRATION: C is excluded from a private elementary school because the principal
believes rumors that C is infected with the HfV virus. Even though these rumors are
untrue, C is protected under the ADA, because he is being subjected to discrimination by
the school based on the belief that he has an impairment that substantially limits major life
activities (i.e., the belief that he is infected with HIV).
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ID-3.0000 GENERAL REQUIREMENTS

Regulatory references: 28 CFR 36.201-36213.

ID-3.1000 General. A public accommodation may not discriminate against an individual with a
disability in the operation of a place of public accommodation. Individuals with disabilities may not
be denied full and equal enjoyment of the "goods, services, facilities, privileges, advantages, or
accommodations" offered by a place of public accommodation. The phrase "goods, services,
facilities, privileges, advantages, or accommodations" applies to whatever type of good or service a
public accommodation provides to its customers or clients. In other words, a public accommodation
must ensure equal opportunity for individuals with disabilities.

Several broad principles underlie the nondiscrimination requirements of title III. These include -

1) Equal opportunity to participate;

2) Equal opportunity to benefit; and

3) Receipt of benefits in the most integrated setting appropriate.

The specific requirements discussed below in III-4.0000 are all designed to effectuate the
general requirements. The specific provisions furnish guidance on how a public accommodation can
meet its obligations in particular situations and establish standards for determining when the general
requirement has been violated. Where a specific requirement applies, it controls over the general
requirement.

ILLUSTRATION: Public accommodations are only required to remove architectural
barriers in existing facilities if removal is "readily achievable" (see III-4.4200). If making
the main entrance to a place of public accommodation accessible is not readily achievable,
the public accommodation can provide access to the facility through another entrance, even
though use of the alternative entrance for individuals with disabilities would not be the
most integrated setting appropriate.

ID-3.2000 Denial of participation. The ADA prohibits discriminatory denial of services or
benefits to individuals with disabilities. Just as under the Civil Rights Act of 1964 a restaurant
cannot refuse to admit an individual because of his or her race under the ADA, it cannot refuse to
admit an individual merely because he or she has a disability.

ILLUSTRATION: A theater cannot refuse to admit an individual with mental retardation
to a performance merely because of the individual's mental disability.

ID-3.3000 Equality in participationlbenefits. The ADA mandates an equal opportunity to
participate in or benefit from the goods and services offered by a place of public accommodation,
but does not guarantee that an individual with a disability must achieve an identical result or level of
achievement as persons without disabilities.
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ILLUSTRATION 1: Persons with disabilities must not be limited to certain performances
ata theater.

ILLUSTRATION 2: An individual who uses a wheelchair may notbe excluded from an
exercise class at a health club because he or she cannot do all of the exercises and derive
the same result from the class as persons without disabilities.

111-3.4000 Separate benefit/integrated setting. A primary goal of the ADA is the equal
participation of individuals with disabilities in the "mainstream" of American society. The major
principles of mainstreaming include the following:

1) Individuals with disabilities must be integrated to the maximum extent appropriate.

2) Separate programs are permitted where necessary to ensure equal opportunity. A separate
program must be appropriate to the particular individual.

3) Individuals with disabilities cannot be excluded from the regular program, or required to
accept special services or benefits.

111-3.4100 Separate programs. A public accommodation may offer separate or special programs
necessary to provide individuals with disabilities an equal opportunity to benefit from the programs.
Such programs must, however, be specifically designed to meet the needs of the individuals with
disabilities for whom they are provided.

ILLUSTRATION 1: Museums generally do not allow visitors to touch exhibits because
handling can cause damage to the objects. A municipal museum may offer a special tour
for individuals with vision impairments during which they are permitted to touch and
handle specific objects on a limited basis. (It cannot, however, exclude a blind person from
the standard museum tour.)

ILLUSTRATION 2: A private athletic facility may sponsor a separate' basketball league
for individuals who use wheelchairs.

111-3.4200 Right to participate in the regular program. Even if a separate or special program
for individuals with disabilities is offered, a public accommodation cannot deny an individual with a
disability participation in its regular program, unless some other limitation on the obligation to
provide services applies. See, e.g., 111-3.8000(direct threat); 111-4.1000 (eligibility criteria).

ILLUSTRATION: An individual who uses a wheelchair may be excluded from playing in
a basketball league, if the recreation center can demonstrate that the exclusion is necessary
for safe operation.

Individuals with disabilities are entitled to participate in regular programs, even if the public
accommodation could reasonably believe that they cannot benefit from the regular program.

ILLUSTRATION: A museum cannot exclude a person who is blind from a tour because of
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assumptions about his or her inability to appreciate and benefit from the tour experience.
Similarly, a deaf person may not be excluded from a museum concert because of a belief
that deaf persons cannot enjoy the music.

The fact that a public accommodation offers special programs does not affect the right of an
individual with a disability to participate in regular programs. The requirements for providing
access to the regular program still apply.

ILLUSTRATION: A public accommodation cannot exclude a person who is blind from a
standard museum tour, where touching objects is not permitted, ifhe or she prefers the
standard tour.

Individuals with disabilities may not be required to accept special "benefits" if they choose not
to do so.

ILLUSTRATION: ABC theater offers reduced rate tickets for individuals with disabilities
and requires appropriate documentation for eligibility for the reduced rates. ABC cannot
require an individual who qualifies for the reduced rate to present documentation or accept
the reduced rate, if he or she chooses to pay the full price.

Ill-3.4300 Modifications in the regular program. When a public accommodation offers a special
program for individuals with a particular disability, but an individual with that disability elects to
participate in the regular program rather than in the separate program, the public accommodation _
may still have obligations to provide an opportunity for that individual to benefit from the regular
program. The fact that a separate program is offered may be a factor in determining the extent of
the obligations under the regular program, but only if the separate program is appropriate to the
needs of the particular individual with a disability.

ILLUSTRATION: If a museum provides a sign language interpreter for one of its regu-
larly scheduled tours, the availability of the signed tour may be a factor in determining
whether it would be an undue burden to provide an interpreter for a deaf person who wants
to take the tour at a different time.

BUT: The availability of the signed tour would not affect the museum's obligation to
provide an interpreter for a different tour, or the museum's obligation to provide a different
auxiliary aid, such as an assistive listening device, for an individual with impaired hearing
who does not use sign language.

ID-3.5000 Discrimination on the basis of association. A public accommodation may not
discriminate against individuals or entities because of their kndwn relationship or association with
persons who have disabilities.

ILLUSTRATION: A day care center cannot refuse to admit a child because his or her
brother is infected with Hl'V, even though the child seeking admission does not have a
disability .
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This prohibition applies to cases where.the public accommodation has knowledge of both the
individual's disability and his or her relationship to-another individual or entity; .In addition to
familial relationships, the prohibition covers any type Qfassociation betWeen the individual or entity
that is discriminated against and the individual or-individuals with disabilities, if the discrimination
is actually based on the disability.

ILLUSTRATION 1: Theownerof.a building may not refuse to lease space to a medical
facility because the facility specializes in treatment of individuals with HIV disease.

ILLUSTRATION 2: If a theater refuses to admit K, an individual with cerebral palsy, as
well as L (his brother) because K has cerebral palsy, the theater would be illegally discrimi-
nating against L on the basis of his association with K.

ill-3.6000 Retaliation or coercion. Individuals who exercise their rights under the ADA, or assist
others in exercising their rights, are protected from retaliation. The prohibition against retaliation or
coercion applies broadly to any individual or entity that seeks to prevent an individual from
exercising his or her rights or to retaliate against him or her for having exercised those rights.

ILLUSTRATION: A restaurant may not refuse to serve a customer because he or she filed
an ADA complaint against the restaurant or against another public accommodation.

Protection is extended to those who assist others in exercising their rights.

ILLUSTRATION: A dry cleaner may not refuse to serve an individual because he encour-
aged another individual to file a complaint, or because he testified for that individual in a
proceeding to enforce the ADA.

Any form of retaliation or coercion, including threats, intimidation, or interference, is prohib-
ited if it is intended to interfere with the exercise of rights under the ADA.

ILLUSTRATION: It would be a violation for a restaurant customer to harass or intimidate
an individual with a disability in an effort to prevent that individual from patronizing the
restaurant.

Ill-3.7000 Maintenance of accessibie features. Public accommodations must maintain in working
order equipment and features of facilities that are required to provide ready access to individuals
with disabilities. Isolated or temporary interruptions in access due to maintenance and repair of
accessible features are not prohibited.

Where a public accommodation must provide an accessible route, the route must remain acces-
sible and not blocked by obstacles such as furniture, filing cabinets, or potted plants. Similarly,
accessible doors must be unlocked when the place of public accommodation is open for business.

ILLUSTRATION 1: Placing a vending machine on the accessible route to an accessible
restroom in a bowling alley would be a violation if it obstructed the accessible route.
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ILLUSTRATION 2: Placing ornamental plants in an elevator lobby may be a violation if
they block the approach to the elevator call buttons or obstruct access to the elevator cars.

ILLUSTRATION 3: Using an accessible route for storage of supplies would also be a
violation, if it made the route inaccessible.

BUT: An isolated instance of placement of an object on an accessible route would not be a
violation, if the object is promptly removed.

Although it is recognized that mechanical failures in equipment such as elevators or automatic
doors will occur from time to time, the obligation to ensure that facilities are readily accessible to
and usable by individuals with disabilities would be violated, if repairs are not made promptly or if
improper or inadequate maintenance causes repeated and persistent failures. Inoperable or "out of
service" equipment does not meet the requirements for providing access to a place of public accom-
modation.

ILLUSTRATION 1: It would be a violation for a building manager of a three-story build-
ing to turn off an elevator during business hours in order to save energy.

ILLUSTRATION 2: Deactivating accessible automatic doors because of inclement
weather would not be permitted.

111-3.8000 Direct threat. A public accommodation may exclude an individual with a disability
from participation in an activity, if that individual's participation would result in a direct threat to
the health or safety of others. The public accommodation must determine that there is a significant
risk to others that cannot be eliminated or reduced to an acceptable level by reasonable
modifications to the public accommodation's policies, practices, or procedures or by the provision
of appropriate auxiliary aids or services. The determination that a person poses a direct threat to the
health or safety of others may not be based on generalizations or stereotypes about the effects of a
particular disability; it must be based on an individual assessment that considers the particular
activity and the actual abilities and disabilities of the individual.

The individual assessment must be based on reasonable judgment that relies on current medical
evidence, or on the best available objective evidence, to determine -

1) The nature, duration, and severity of the risk;

2) The probability that the potential injury will actually occur; and

3) Whether reasonable modifications of policies, practices, or procedures will mitigate or
eliminate the risk.

Such an inquiry is essential to protect individuals with disabilities from discrimination based on
prejudice, stereotypes, or unfounded fear, while giving appropriate weight to legitimate concerns,
such as the need to avoid exposing others to significant health and safety risks. Making this assess-
ment will not usually require the services of a physician. Sources for medical knowledge include
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public health authorities, such as the U.S. Public Health Service, the Centers for Disease Control, ,
and the National Institutes-of Health.'including the NationalInstitute of Mental Health.

ILLUSTRATION: Refusal toadmit an individual toa restaurant because he or she is
infected with mv would ''bea violation, because the mv virus cannot be transmitted
through casual contact..suchas that among restaurant patrons.

, 111-3.9000 Illegal use of drugs . .[)iscrimination based on an individual's current illegal use of
'drugs is not prohibited (see nr·2.3'oOO). Although individuals currently using illegal drugs are not
protected fromdiscrimination, the ADA does prohibit denial of health services, or services provided

, in connection with drug rehabilitation, to an individual on the basis of current illegal use of drugs, if
the individual is otherwise entitled to such services.

ILLUSTRATION 1: A hospital emergency room may not refuse to provide emergency
services to an individual because the individual is illegally using drugs.

ILLUSTRATION 2: A medical facility that specializes in care of burn patients may not
refuse to treat an individual's burns on the grounds that the individual is illegally using
drugs.

Because abstention from the use of drugs is an essential condition for participation in some drug
rehabilitation programs, and may be a necessary requirement in inpatient or residential settings, a
drug rehabilitation or treatment program may deny participation to individuals who use drugs while
they are in the program.

ILLUSTRATION: A residential drug and alcohol treatment program may expel an indi-
vidual for using drugs in a treatment center.

111-3.10000 Smoking. A public accommodation may prohibit smoking, or may impose restrictions
on smoking, in places of public accommodation.

ID-3.11000 Insurance. Insurance offices are places of public accommodation and, as such, may
not discriminate on the basis of disability in the sale of insurance contracts or in the terms or
conditions of the insurance contracts they offer. Because of the nature of the insurance business,
however, consideration of disability in the sale of insurance contracts does not always constitute
"discrimination." An insurer or other public accommodation may underwrite, classify, or administer
risks that are based on or not inconsistent with State law, provided that such practices are not used to
evade the purposes of the ADA.

Thus, a public accommodation may offer a plan that limits certain kinds of coverage based on
classification of risk, but may not refuse to insure, or refuse to continue to insure, or limit the
amount, extent, or kind of coverage available to an individual, or charge a different rate for the same
coverage solely because of a physical or mental impairment, except where the refusal, limitation, or
rate differential is based on sound actuarial principles or is related to actual or reasonably anticipated
experience. The ADA, therefore, does not prohibit use of legitimate actuarial considerations to
justify differential treatment of individuals with disabilities in insurance.

19



ILLUSTRATION: A person who has cerebral palsy may not be denied coverage based on
disability independent of actuarial risk classification.

Can a group health insurance policy have a pre-existing condition exclusion? Yes. An indi-
vidual with a pre-existing condition may be denied coverage for that condition for the period speci-
fied in the policy. However, the individual cannot be denied coverage for illness or injuries unre-
lated to the pre-existing condition.

Can an insurance policy limit coverage for certain procedures or treatments? Yes, but it may
not entirely deny coverage to a person with a disability.

Does the ADA require insurance companies to provide a copy of the actuarial data on which its
actions are based at the request of the applicant? The ADA does not require it. Under some State
regulatory schemes, however, insurers may have to file such actuarial information with the State
regulatory agency, and this information may be obtainable at the State level.

Does the ADA apply only to life and health insurance? No. Although life and health insurance
are the areas where the ADA will have its greatest application, the ADA applies equally to unjusti-
fied discrimination in all types of insurance, including property and casualty insurance, provided by
public accommodations.

ILLUSTRATION: Differential treatment of individuals with disabilities, including indi-
viduals who have been treated for alcoholism, applying for automobile insurance would
have to be justified by legitimate actuarial considerations.

BUT: An individual's driving record, including any alcohol-related violations, may be
considered.

May a public accommodation refuse to serve an individual with a disability because of limita-
tions on coverage or rates in its insurance policies? No. A public accommodation may not rely on
such limitations to justify exclusion of individuals with disabilities. Any exclusion must be based on
legitimate safety concerns (see 111-4.1200),rather than on the terms of the insurance contract.

ILLUSTRATION: An amusement park requires individuals to meet a minimum height
requirement that excludes some individuals with disabilities for certain rides because of a
limitation in its liability insurance coverage. The limitation in insurance coverage is not a
permissible basis for the exclusion.

BUT: The minimum height requirement would be a permissible safety criterion, if it is
necessary for the safe operation of the ride.

111-3.12000 Places of public accommodation located in private residences. When a place of
public accommodation is located in a home, the portions of the home used as a place of public
accommodation are covered by title III, even if those portions are also used for residential purposes.

Coverage extends not only to those portions but also includes an accessible route from the sidewalk,
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through the doorway, through the hallway and other portions of the home, such as restrooms, used
by clients and customers of the public accommodation.

ILLUSTRATION: J, a family day care provider, is having a new home built. J intends to
use two of the rooms as a family day care center. In addition, the children will be using the
master bathroom. Even though the two rooms and bathroom will be used for residential
purposes when the children are not present, all three rooms are covered by the title III new
construction requirements, because the rooms are not being used exclusively as a residence.
Moreover, J must assure that there is an accessible route to the day care rooms and bath-
room.
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111-4.0000 SPECIFIC REQUIREMENTS

Regulatory references: 28 CFR 36.301-36.310.

111-4.1000 Eligibility criteria

111-4.1100 General. A public accommodation may not impose eligibility criteria that either screen
out or tend to screen out persons with disabilities from fully and equally enjoying any goods,
services, privileges, advantages, or accommodations offered to individuals without disabilities,
unless it can show that such requirements are necessary for the provision of the goods, services,
privileges, advantages, or accommodations.

ILLUSTRATION 1: A restaurant has an unofficial policy of seating individuals with
visible disabilities in the least desirable parts of the restaurant. This policy violates the
ADA because it establishes an eligibility criterion that discriminates against individuals
with certain disabilities and that is not necessary for the operation of the restaurant. The
restaurant may not justify its policy on the basis of the preferences of its other customers.

ILLUSTRATION 2: A parking garage refuses to allow vans to park inside even though the
garage has adequate roof clearance and space for vans. Although the garage operator does
not intend to discriminate against individuals with disabilities, the garage's policy unneces-
sarily tends to screen out people with certain mobility impairments who, in order to have
enough space for mobility aids such as wheelchairs, use vans rather than cars.

ILLUSTRATION 3: A cruise ship subject to the ADA discovers that an individual who
uses a wheelchair has made a reservation for a cruise and plans to travel independently.
The cruise line notifies the individual that she must bring a ''traveling companion" or her
reservation will be cancelled. Requiring a traveling companion as an eligibility criterion
violates the ADA, unless the cruise line demonstrates that its policy is necessary for some
compelling reason.

ILLUSTRATION 4: A committee reviews applications from physicians seeking "admit-
ting privileges" at a privately owned hospital. The hospital requires all applicants, no
matter their specialty, to meet certain physical and mental health qualifications, because the
hospital believes they will promote the safe and efficient delivery of medical care. The
hospital must be able to show that the specific qualifications imposed are necessary.

ID-4.1200 Safety. A public accommodation may impose legitimate safety requirements necessary for
safe operation. However, the public accommodation must ensure that its safety requirements are based
on real risks, not on speculation, stereotypes, or generalizations about individuals with disabilities.

ILLUSTRATION: A wilderness tour company may require participants to meet a neces-
sary level of swimming proficiency in order to participate in a rafting expedition.

111-4.1300 Unnecessary inquiries. The ADA prohibits unnecessary inquiries into the existence of I

Iidisability.
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ILLUSTRATION 1: 'A 'private summer camp requires rJ,:aretits t9.:fl1L'o4faquestic>nnajre
and to submit medical docurrientationregarding their chl,ldren'sabiiityto participatein ,
various camp activities:' The questionnaire is acceptable if the sttilt$er'camp can demon .. ,
strate that each,piece of information requested is needed toensuresafe participation, in,
camp activities. The camp, however-may not use this informationto screen out children
with disabilities-from admittance-to the' camp,. ~:. - , " .

ILLUSTRA lION 2: A retail store requires applicants for a store credit card to supply'
information regarding their physical or mental health history. This policy violates the
ADA because such information is not relevant to a determination of credit worthiness.

ill.;.4.1400 Surcharges. Although compliance may result in some additional cost, a public
accommodation may not place a surcharge only on particular individuals with disabilities or groups
of individuals with disabilities to cover these expenses.

ILLUSTRATION: The ABC pharmacy is located on the second floor of an older four-
story building that does not have an elevator. Because the pharmacy's owner has deter-
mined that providing physical access to the pharmacy for those unable to climb stairs
would not be readily achievable, she has chosen to provide home delivery as a readily
achievable alternative to barrier removal. The pharmacy may not charge an individual who
uses a wheelchair for the cost of providing home delivery.

ILLUSTRATION 2: In order to ensure effective communication with a deaf patient during
an office visit, a doctor arranges for the services of a sign language interpreter. The cost of
the interpreter's services must be absorbed by the doctor.

ILLUSTRATION 3: A community civic association arranges to provide interpreting
services for a deaf individual wishing to attend a business seminar sponsored by the organi-
zation in rented space at a local motel. The interpreting service requires the organization to
provide payment in full prior to the seminar. Due to a business emergency, the individual is
unable to attend. The organization may not charge the deaf individual for the cost of the
unused interpreting services.

III-4.2000 Reasonable modifications

ID-4.2100 General. A public accommodation must reasonably modify its policies, practices, or
procedures to avoid discrimination. If the public accommodation can demonstrate, however, that a
modification would fundamentally alter the nature of the goods, services, facilities, privileges,
advantages, or accommodations it provides, it is not required to make the modification.

ILLUSTRATION 1: A private health clinic, in collaboration with its local public safety
officials, has developed an evacuation plan to be used in the event of fire or other emer-
gency. The clinic occupies several floors of a multistory building. During an emergency,
elevators, which are the normal means of exiting from the clinic, will be shut off. The
health clinic is obligated to modify its evacuation procedures, if necessary, to provide
alternative means for clients with mobility impairments to be safely evacuated from the
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clinic without using the elevator. The clinic should also modify its plan to take into account
the needs of its clients with visual, hearing, and other disabilities.

ILLUSTRATION 2: Under its obligation to remove architectural barriers where it is readiMi
achievable to do so, a local motel has greatly improved physical access in several of its
rooms. However, under its present reservation system, the motel is unable to guarantee that,
when a person requests an accessible room, one of the new rooms will actually be available
when he or she arrives. The ADA requires the motel to make reasonable modifications in its
reservation system to ensure the availability of the accessible room.

ILLUSTRATION 3: A retail store has a policy of not taking special orders for out-of-stock
merchandise unless the customer appears personally to sign the order. The store would be
required to reasonably modify its procedures to allow the taking of special orders by phone
from persons with disabilities who cannot visit the store. If the store's concern is obtaining a
guarantee of payment that a signed order would provide, the store could, for example, take
orders by mail or take credit card orders by telephone from persons with disabilities.

111-4.2200 Specialties. It is not considered discriminatory for a public accommodation with a
specialty in a particular area to refer an individual with a disability to a different public
accommodation if-

1) The individual is seeking a service or treatment outside the referring public
accommodation's area of expertise; and

2) The public accommodation would make a similar referral for an individual who does not
have a disability.

ILLUSTRATION: An individual who is blind initially visits a doctor who specializes in
family medicine. The doctor discovers that the individual has a potentially cancerous
growth. The family practice physician may refer the blind individual to a cancer specialist, if
he or she has no expertise in that area, and if he or she would make a similar referral for an
individual who is not blind. The cancer specialist who receives the referral may not refuse to
treat the individual for cancer-related problems simply because the individual is blind.

111-4.2300 Service animals. A public accommodation must modify its policies to permit the use of a
service animal by an individual with a disability, unless doing so would result in a fundamental
alteration or jeopardize the safe operation of the public accommodation.

Service animals include any animal individually trained to do work or perform tasks for the
benefit of an individual with a disability. Tasks typically performed by service animals include
guiding people with impaired vision, alerting individuals with impaired hearing to the presence of
intruders or sounds, providing minimal protection or rescue work, pulling a wheelchair, or retrieving
dropped items.

The care or supervision of a service animal is the responsibility of his or her owner, not the publie
accommodation. A public accommodation may not require an individual with a disability to post a
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deposit as a condition to permittinga service animal to accompany its owner in a place of public
accommodation, even if such deposits are required for pets.

ILLUSTRATION: An individual who is blind wishes to be accompanied in a restaurant by
her guide dog. The restaurant must permit the guide dog to accompany its owner in all
areas of the restaurant open to other patrons and may not insist that the dog be separated
fromher ..

A number of States have programs to certify service animals. A private entity, however; may
not insist on proof of State certification before permitting the entry of a service animal to a place of
public accommodation.

ID-4.2400 Check-out aisles. If a store has check-out aisles, customers with disabilities must be
provided an equivalent level of convenience in access to check -out facilities as customers without
disabilities. To accomplish this, the store must either keep an adequate number of accessible aisles
open or otherwise modify its policies and practices.

ILLUSTRATION: PQR Foodmart has twenty narrow, inaccessible check-out aisles and
one wider, accessible aisle. The accessible aisle is used as an express lane limited to cus-
tomers purchasing fewer than ten items. K, who uses a wheelchair, wishes to make a larger
purchase. PQR Foodmart must permit K to make his large purchase at the express lane.

Ill-4.2500 Accessible or special goods. As a general rule, a public accommodation is not required
to alter its inventory to carry accessible or special products that are designed for or easier to use by
customers with disabilities. Examples of accessible goods include Brailled books, books on audio
tape, closed-captioned video tapes, specially sized or designed clothing, and foods that meet special
dietary needs.

ILLUSTRATION: A local book store has customarily carried only regular print versions
of books. The ADA does not require the bookstore to expand its inventory to include large
print books or books on audio tape.

On the other hand, a public accommodation may be required to special order accessible goods at
the request of a customer with a disability if-

1) It makes special orders for unstocked goods in its regular course of business, and

2) The accessible or special goods requested can be obtained from one of its regular suppliers.

ILLUSTRATION: A customer of a local bookstore begins to experience some vision loss
and has difficulty reading regular print. Upon request by the customer, the bookstore is
required to try to obtain large print books, if it normally fills special orders (of any kind)
for its other customers, and if large print books can be obtained from its regular suppliers.

The ADA does not require that manufacturers provide warranties or operating manuals that are
packed with the product in accessible formats.
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111-4.2600 Personal services and devices. A public accommodation is not required to provide
individuals with disabilities with personal or individually prescribed devices, such as wheelchairs,
prescription eyeglasses, or hearing aids, or to provide services of a personal nature, such as
assistance in eating, toileting, or dressing.

Although discussed here as a limit on the duty to make reasonable modifications, this provision
applies to all aspects of the title III rule and limits the obligations of public accommodations in areas
such as the provision of auxiliary aids and services, alternatives to barrier removal, and examina-
tions and courses.

However, the phrase "services of a personal nature" is not to be interpreted as referring to minor
assistance provided to individuals with disabilities. For example, measures taken as alternatives to
barrier removal, such as retrieving items from shelves or providing curb service or home delivery, or
actions required as modifications in policies, practices, and procedures, such as a waiter's removing
the cover from a customer's straw, a kitchen's cutting up food into smaller pieces, or a bank's filling
out a deposit slip, would not be considered "services of a personal nature." Also, if a public accom-
modation such as a hospital or nursing home customarily provides its clients with what might other-
wise be considered services of a personal nature, it must provide the same services for individuals
with disabilities.

ILLUSTRATION: An exclusive women's clothing shop provides individualized assistance
to its customers in selecting and trying on garments. Although "dressing" might otherwise
be considered a personal service, in this case the store must extend the same service to its
customers with disabilities. However, a "no frills" merchandiser would not be required to
provide assistance in trying on garments, because it does not provide such a service to any
of its customers.

111-4.3000 Auxiliary aids

111-4.3100 General. A public accommodation is required to provide auxiliary aids and services
that are necessary to ensure equal access to the goods, services, facilities, privileges, or
accommodations that it offers, unless an undue burden or a fundamental alteration would result.

Who is entitled to auxiliary aids? This obligation extends only to individuals with disabilities
who have physical or mental impairments, such as vision, hearing, or speech impairments, that
substantially limit the ability to communicate. Measures taken to accommodate individuals with
other types of disabilities are covered by other title III requirements such as "reasonable modifica-
tions" and "alternatives to barrier removal."

ILLUSTRATION: W, an individual who is blind, needs assistance in locating and remov-
ing an item from a grocery store shelf. A store employee who locates the desired item for
W would be providing an "auxiliary aid or service."

BUT: If G, who uses a wheelchair, receives the same retrieval service, not because of a
disability related to communication, but rather because of his inability to physically reach
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·the desired item, the, store. would be;::making .~.required "reasonable p:lOdificatiqn" in its
practices,asdiscussed in III-4.2000 of this manual. ... ..

ill-4.3200 Effective communication. In order to provide equal.access, CI. public accommodation is
required to make available appropriate auxiliary aids and services where necessary to.ensure
effective communication. The type of.auxiliary.aid or service necessary to ensure effective
communication will vary in accordance with the length and complexity of the communication
involved.

ILLUSTRATIONJ:>H"an individual who.is deaf, is shopping for film at a camera store.
Exchanging written notes with the sales clerk would be adequate to ensure effective com-
munication.

ILLUSTRATION 2: H then stopsby ~ new carshowroom to look at the latest models.
The car dealer would be able to communicate effectively general information about the
models available by providing brochures and exchanging notes by pen and notepad, or
perhaps by means of taking turns 'at a computer terminal keyboard. If H becomes serious
about making a purchase, the services of a qualified interpreter may be necessary because
of the complicated nature of the communication involved in buying a car.

ILLUSTRATION 3: S, an individual who is blind, visits an electronics store to purchase a
clock radio and wishes to inspect the merchandise information cards next to the floor
models in order to decide which one to buy. Reading the model information to S should be
adequate to ensure effective communication. Of course, if S is unreasonably demanding or
is shopping when the store is extremely busy, it may be an undue burden to spend extended
periods of time reading price and product information.

ILLUSTRATION 4: S also has tickets to a play. When S arrives at the theater, the usher
notices that S is an individual who is blind and guides S to her seat. An usher is also avail-
able to guide S to her seat following intermission. With the provision of these services, a
Brailled ticket is not necessary for effective communication in seating S.

ILLUSTRATION 5: The same theater provides S with a tape-recorded version of its
printed program for the evening's performance. A Brailled program is not necessary to
effectively communicate the contents of the program to S, if an audio cassette and tape
player are provided.

Who decides what type of auxiliary aid should be provided? Public accommodations should
consult with individuals with disabilities wherever possible to determine what type of auxiliary aid
is needed to ensure effective communication. In many cases, more than one type of auxiliary aid or
service may make effective communication possible. While consultation is strongly encouraged, the
ultimate decision as to what measures to take to ensure effective communication rests in the hands
of the public accommodation, provided that the method chosen results in effective communication.

ILLUSTRATION: A patient who is deaf brings his own sign language interpreter for an
office visit without prior consultation and bills the physician for the cost of the interpreter.
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The physician is not obligated to comply with the unilateral determination by the patient
that an interpreter is necessary. The physician must be given an opportunity to consult with
the patient and make an independent assessment of what type of auxiliary aid, if any, is
necessary to ensure effective communication. If the patient believes that the physician's
decision will not lead to effective communication, then the patient may challenge that
decision under title III by initiating litigation or filing a complaint with the Department of
Justice (see III-8.0000).

Who is a qualified interpreter? There are a number of sign language systems in use by persons
who use sign language. (The most common systems of sign language are American Sign Language
and signed English.) Individuals who use a particular system may not communicate effectively
through an interpreter who uses another system. When an interpreter is required, the public accom-
modation should provide a qualified interpreter, that is, an interpreter who is able to sign to the
individual who is deaf what is being said by the hearing person and who can voice to the hearing
person what is being signed by the individual who is deaf. This communication must be conveyed
effectively, accurately, and impartially, through the use of any necessary specialized vocabulary.

Can a public accommodation use a staff member who signs "pretty well" as an interpreter for
meetings with individuals who use sign language to communicate? Signing and interpreting are not
the same thing. Being able to sign does not mean that a person can process spoken communication
into the proper signs, nor does it mean that he or she possesses the proper skills to observe someone
signing and change their signed or fmgerspelled communication into spoken words. The interpreter
must be able to interpret both receptively and expressively. .

If a sign language interpreter is required for effective communication, must only a certified
interpreter be provided? No. The key question in determining whether effective communication
will result is whether the interpreter is "qualified," not whether he or she has been actually certified
by an official licensing body. A qualified interpreter is one "who is able to interpret effectively,
accurately and impartially, both receptively and expressively, using any necessary specialized
vocabulary." An individual does not have to be certified in order to meet this standard. A certified
interpreter may not meet this standard in all situations, e.g., where the interpreter is not familiar with
the specialized vocabulary involved in the communication at issue.

ID-4.3300 Examples of auxiliary aids and services. Auxiliary aids and services include a wide
range of services and devices that promote effective communication. Examples of auxiliary aids
and services for individuals who are deaf or hard of hearing include qualified interpreters,
notetakers, computer-aided transcription services, written materials, telephone handset amplifiers,
assistive listening systems, telephones compatible with hearing aids, closed caption decoders, open
and closed captioning, telecommunications devices for deaf persons (TDD's), videotext displays,
and exchange of written notes.

Examples for individuals with vision impairments include qualified readers, taped texts, audio
recordings, Brailled materials, large print materials, and assistance in locating items.

Examples for individuals with speech impairments include TDD's, computer terminals, speech
synthesizers, and communication boards.
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llI-4.3400 Telecommunication devices for the deaf (TDD's). In order to ensure effective
communication by telephone, a public accommodation is required to provide TDD's in certain
circumstances. Because TDD relay systems required by title IV of the ADA (which must be
operational by July 26, 1993) will eliminate many telephone system barriers to TDD users, the
auxiliary aids requirements relating to TDD's are limited in nature;

llI-4.3410 Calls incident to business operations. A public accommodation is not required to have
a TDD available for receiving or making telephone calls that are part of its business operations.
Even during the interim period between the effective date of title III and the date the TDD relay
service becomes available, there is no requirement that public accommodations have TDD's. Of
course, the ADA does not prevent a public accommodation from obtaining a TDD if, for business or
other reasons, it chooses to do so.

Ill-4.3420 Outgoing calls by customers, clients, patients, or participants. On the other hand,
TDD's must be provided when customers, clients, patients, or participants are permitted to make
outgoing calls on "more than an incidental convenience basis." For example, TDD's must be made
available on request to hospital patients or hotel guests where in-room phone service is provided. A
hospital or hotel front desk should also be equipped with a TDD so that patients or guests using
TDD's in their rooms have the same access to in-house services as other patients or guests.

llI-4.3500 Closed caption decoders. Hospitals that provide televisions for use by patients, and
hotels, motels, and other places of lodging that provide televisions in five or more guest rooms, must
provide closed caption decoder service upon request.

Ill-4.3600 Limitations and alternatives. A public accommodation is not required to provide any
auxiliary aid or service that would fundamentally alter the nature of the goods or services offered or
that would result in an undue burden.

However, the fact that providing a particular auxiliary aid or service would result in a funda-
mental alteration or undue burden does not necessarily relieve a public accommodation from its
obligation to ensure effective communication. The public accommodation must still provide an
alternative auxiliary aid or service that would not result in an undue burden or fundamental alteration
but that would ensure effective communication to the maximum extent possible, if one is available.

ILLUSTRATION: It may be an undue burden for a small private historic house museum
on a shoestring budget to provide a sign language interpreter for a deaf individual wishing
to participate in a tour. Providing a written script of the tour, however, would be an alter-
native that would be unlikely to result in an undue burden.

What is afundamental alteration? A fundamental alteration is a modification that is so signifi-
cant that it alters the essential nature of the goods, services, facilities, privileges, advantages, or
accommodations offered.

What is an undue burden? "Undue burden" is defmed as "significant difficulty or expense."
Among the factors to be considered in determining whether an action would result in an undue
burden are the following -
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1) The nature and cost of the action;

2) The overall financial resources of the site or sites involved; the number of persons em-
ployed at the site; the effect on expenses and resources; legitimate safety requirements
necessary for safe operation, including crime prevention measures; or any other impact of
the action on the operation of the site;

3) The geographic separateness, and the administrative or fiscal relationship of the site or sites
in question to any parent corporation or entity;

4) If applicable, the overall financial resources of any parent corporation or entity; the overall
size of the parent corporation or entity with respect to the number of its employees; the
number, type, and location of its facilities; and

5) If applicable, the type of operation or operations of any parent corporation or entity,
including the composition, structure, and functions of the workforce of the parent corpora-
tion or entity.

Does a public accommodation have to do more or less under the "undue burden" standard than
under other ADA limitations such as "undue hardship" and "readily achievable"? The definition
of undue burden is identical to the definition of undue hardship used in title I of the ADA as the
limitation on an employer's obligation to reasonably accommodate an applicant or employee. Under
both limitations, an action is not required if it results in "significant difficulty or expense." The
undue burden standard, however, requires a greater level of effort by a public accommodation in
providing auxiliary aids and services than does the "readily achievable" standard for removing
barriers in existing facilities (see III-4.4200). Although "readily achievable" is therefore a "lesser"
standard, the factors to be considered in determining what is readily achievable are identical to those
listed above for determining undue burden.

ill-4.4000 Removal of barriers

llI-4.4100 General. Public accommodations must remove architectural barriers and
communication barriers that are structural in nature in existing facilities, when it is readily
achievable to do so.

What is an architectural barrier? Architectural barriers are physical elements of a facility that
impede access by people with disabilities. These barriers include more than obvious impediments
such as steps and curbs that prevent access by people who use wheelchairs.

In many facilities, telephones, drinking fountains, mirrors, and paper towel dispensers are
mounted at a height that makes them inaccessible to people using wheelchairs. Conventional door-
knobs and operating controls may impede access by people. who have limited manual dexterity'.
Deep pile carpeting on floors and unpaved exterior ground surfaces often are a barrier to access by
people who use wheelchairs and people who use other mobility aids, such as crutches. Impediments
caused by the location of temporary or movable structures, such as furniture, equipment, and display
racks, are also considered architectural barriers.
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What is a communication barrier that is structural in nature? Communication barriers that are
"structural in nature" are barriers that are an integral part of the physical structure of a facility.
Examples include conventional signage, which generally is inaccessible to people who have vision
impairments, and audible alarm systems, which are inaccessible to people with hearing impairments.
Structural communication barriers also include the use of physical partitions that hamper the passage
of sound waves between employees and customers, and the absence of adequate sound buffers in
noisy areas that would reduce the extraneous noise that interferes with communication with people
who have limited hearing.

How does the communication barrier removal requirement relate to the obligation to provide
auxiliary aids? Communications devices, such as TDD's, telephone handset amplifiers, assistive
listening devices, and digital check -out displays, are not an integral part of the physical structure of
the building and, therefore, are considered auxiliary aids under the Department's title III regulation.
The failure to provide auxiliary aids is not a communication barrier that is structural in nature. The
obligation to remove structural communications barriers is independent of any obligation to provide
auxiliary aids and services.

What is a "facility"? The term "facility" includes all or any part of a building, structure,
equipment, vehicle, site (including roads, walks, passageways, and parking lots), or other real or
personal property. Both permanent and temporary facilities are subject to the barrier removal
requirements.

111-4.4200 Readily achievable barrier removal. Public accommodations are required to remove
barriers only when it is "readily achievable" to do so. "Readily achievable" means easily
accomplishable and able to be carried out without much difficulty or expense.

How does the "readily achievable" standard relate to other standards in the ADA? The ADA
establishes different standards for existing facilities and new construction. In existing facilities,
where retrofitting may be expensive, the requirement to provide access is less stringent than it is in
new construction and alterations, where accessibility can be incorporated in the initial stages of
design and construction without a significant increase in cost.

This standard also requires a lesser degree of effort on the part of a public accommodation than
the "undue burden" limitation on the auxiliary aids requirements of the ADA. In that sense, it can
be characterized as a lower standard. The readily achievable standard is also less demanding than
the "undue hardship" standard in title I, which limits the obligation to make reasonable accommoda-
tion in employment.

How does a public accommodation determine when barrier removal is readily achievable?
Determining if barrier removal is readily achievable is necessarily a case-by-case judgment. Factors
to consider include:

1) The nature and cost of the action;

2) The overall financial resources of the site or sites involved; the number of persons em-
ployed at the site; the effect on expenses and resources; legitimate safety requirements
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necessary for safe operation, including crime prevention measures; or any other impact of
the action on the operation of the site;

3) The geographic separateness, and the administrative or fiscal relationship of the site or sites
in question to any parent corporation or entity;

4) If applicable, the overall financial resources of any parent corporation or entity; the overall
size of the parent corporation or entity with respect to the number of its employees; the
number, type, and location of its facilities; and

5) If applicable, the type of operation or operations of any parent corporation or entity,
including the composition, structure, and functions of the workforce of the parent corpora-
tion or entity.

Ifthe public accommodation is a facility that is owned or operated by a parent entity that
conducts operations at many different sites, the public accommodation must consider the resources
of both the local facility and the parent entity to determine if removal of a particular barrier is
"readily achievable." The administrative and fiscal relationship between the local facility and the
parent entity must also be considered in evaluating what resources are available for any particular
act of barrier removal.

What barriers will it be "readily achievable" to remove? There is no definitive answer to this
question because determinations as to which barriers can be removed without much difficulty or
expense must be made on a case-by-case basis.

The Department's regulation contains a list of21 examples of modifications that may be readily
achievable:

1) Installing ramps;

2) Making curb cuts in sidewalks and entrances;

3) Repositioning shelves;

4) Rearranging tables, chairs, vending machines, display racks, and other furniture;

5) Repositioning telephones;

6) Adding raised markings on elevator control buttons;

7) Installing flashing alarm lights;

8) Widening doors;

9) Installing offset hinges to widen doorways;

10) Eliminating a turnstile or providing an alternative accessible path;
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11) -InstaIlirigaccessible door h~dware;

12) Installing grabbars in .toiletstalls;.

13) 'Rearranging toilet.partitions.toincrease maneuveringspace;

14) Insulating lavatotypipe~}idder sinks to prevent burns;

15)~nstalliI1g 'a raised'toiletseat;

16)!nst;;lilipga full ...length bathroom mirror;

17) Repositioning thepaper towel dispenser in a bathroom;'

18) Creating designated accessible parking spaces;

19) Installing an accessible paper cup dispenser at an existing inaccessible water fountain;

-20) Removing high pile, low density carpeting; or

21) Installing vehicle hand controls.

Businesses such as restaurants may need to rearrange tables and department stores may need to
adjust their layout of racks and shelves in order to permit wheelchair access, but they are not re-
quired to. do so if it would result in a significant loss of selling or serving space.

The list is intended to be illustrative. Each of these modifications will be readily achievable in
many instances, but not in all. Whether or not any of these measures is readily achievable is to be
determined on a case-by -case basis in light of the particular circumstances presented and the factors
discussed above.

Are public accommodations required to retrofit existing buildings by adding elevators? A
public accommodation generally would not be required to remove a barrier to physical access posed
by a flight of steps, ifremoval would require extensive ramping or an elevator. The readily achiev-
able standard does not require barrier removal that requires extensive restructuring or burdensome
expense. Thus, where it is not readily achievable to do, the ADA would not require a public accom-
modation to provide access to an area reachable only by a flight of stairs.

Does a public accommodation have an obligation to search for accessible space? A public
accommodation is not required to lease space that is accessible. However, upon leasing, the barrier
removal requirements for existing facilities apply. In addition, any alterations to the space must
meet the accessibility requirements for alterations.

Does the ADA require barrier removal in historic buildings? Yes, if it is readily achievable.
However, the ADA takes into account the national interest in preserving significant historic struc-
tures. Barrier removal would not be considered "readily achievable" if it would threaten or destroy
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the historic significance of a building or facility that is eligible for listing in the National Register of
Historic Places under the National Historic Preservation Act (16 U.S.C. 470, et seq.), or is desig-
nated as historic under State or local law.

ILLUS TRATION 1: The installation of a platform lift in an historic facility that is pre-
served because of its unique place in American architecture, or because it is one of few
surviving examples of the architecture of a particular period, would not be readily achiev-
able, if the installation of the lift would threaten or destroy architecturally significant
elements of the building.

ILLUSTRATION 2: The installation of a ramp or lift in a facility that has historic signifi-
cance because of events that have occurred there, rather than because of unique architec-
tural characteristics, may be readily achievable, if it does not threaten or destroy the historic
significance of the building and is within appropriate cost constraints.

Does the ADA permit a public accommodation to consider the effect of a modification on the
operation of its business? Yes. The ADA permits consideration of factors other than the initial cost
of the physical removal of a barrier.

ILLUSTRATION 1: CDE convenience store determines that it would be inexpensive to
remove shelves to provide access to wheelchair users throughout the store. However, this
change would result in a significant loss of selling space that would have an adverse effect
on its business. In this case, the removal of the shelves is not readily achievable and, thus,
is not required by the ADA.

ILLUSTRATION 2: BCD Hardware Store provides three parking spaces for its customers.
BCD determines that it would be inexpensive to restripe the parking lot to create an acces-
sible space and reserve it for use by persons with disabilities. However, this change would
reduce the available parking for individuals who do not have disabilities. The loss of
parking (not just the cost of the paint for restriping) can be considered in determining
whether the action is readily achievable.

111-4.4300 Standards to apply. Measures taken to remove barriers should comply with the ADA
Accessibility Guidelines (ADAAG) contained in the appendix to the Department's rule. Barrier
removal in existing facilities does not, however, trigger the accessible path of travel requirement
(seeUI-6.2000). Deviations from ADAAG are acceptable only when full compliance with those
requirements is not readily achievable. In such cases, barrier removal measures may be taken that
do not fully comply with the standards, so long as the measures do not pose a significant risk to the
health or safety of individuals with disabilities or others.

ILLUSTRATION: As a first step toward removing architectural barriers, the owner of a
small shop decides to widen the shop's 26-inch wide front door. However, because of
space constraints, he is unable to widen the door to the full 32-inch clearance required for
alterations under ADAAG. Because full compliance with ADAAG is not readily achiev-
able, the shop owner need not widen the door the full 32 inches but, rather, may widen the
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door to only 30 inches. The 3~-inch door clearance does not pose a significant risk to
health or safety.

Are portable ramps permitted? Yes, but only when the installation of a permanent ramp is not
readily achievable. In order to promote safety, a portable ramp should have railings and a firm,
stable, nonslip surface. It should also be properly secured.

111-4.4400 Continuing obligation. The obligation to engage in readily achievable barrier removal
is a continuing one. Over time, barrier removal that initially was not readily achievable may later be
required because of changed circumstances.

If the obligation is continuing, are there any limits on what must be done? The obligation is
continuing, but not unlimited. The obligation to remove barriers will never exceed the level of
access required under the alterations standard (or the new construction standard if ADAAG does not
provide specific standards for alterations).

ILLUSTRATION 1: A 100-room hotel is removing barriers in guest accommodations. If the
hotel were newly constructed, it would be required to provide five fully accessible rooms
(including one with a roll-in shower) and four rooms that are equipped with visual alarms and
notification devices and telephones equipped with amplification devices. A hotel that is being
altered is required to provide a number of accessible rooms in the area being altered that is
proportionate to the number it would be required to provide in new construction.

A hotel that is engaged in barrier removal should meet this alterations standard, if it is
readily achievable to do so. It is not required to exceed this level of access. Even if it is
readily achievable to make more rooms accessible than would be required under the
ADAAG alterations standards, once the hotel provides this level of access, it has no obliga-
tion to remove barriers in additional. guest rooms.

ILLUSTRATION 2: A grocery store that has more than 5000 square feet of selling space
and now has six inaccessible check-out aisles is assessing its obligations under the barrier
removal requirement. ADAAG does not contain specific provisions applicable to the
alteration of check-out aisles, but, in new construction, two of the six check -out aisles
would be required to be accessible. The store is never required to provide more than two
accessible check-out aisles, even if it would be readily achievable to do so.

ILLUSTRATION 3: An office building that houses places of public accommodation is
removing barriers in common areas. If the building were newly constructed, the building
would be required to contain areas of rescue assistance. However, the ADAAG alterations
standard explicitly specifies that areas of rescue assistance are not required in buildings that
are being altered. Because barrier removal is not required to exceed the alterations stan-
dard, the building owner need not establish areas of rescue assistance.

111-4.4500 Priorities for barrier removal. The Department's regulation recommends priorities for
removing barriers in existing facilities. Because the resources available for barrier removal may not
be adequate to remove all existing barriers at any given time, the regulation suggests a way to
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determine which barriers should be mitigated or eliminated first. The purpose of these priorities is
to facilitate long-term business planning and to maximize the degree of effective access that will
result from any given level of expenditure. These priorities are not mandatory. Public
accommodations are free to exercise discretion in determining the most effective "mix" of barrier
removal measures to undertake in their facilities.

The regulation suggests that a public accommodation's first priority should be to enable indi-
viduals with disabilities to physically enter its facility. This priority on "getting through the door"
recognizes that providing physical access to a facility from public sidewalks, public transportation,
or parking is generally preferable to any alternative arrangements in terms of both business effi-
ciency and the dignity of individuals with disabilities.

The next priority is for measures that provide access to those areas of a place of public accom-
modation where goods and services are made available to the public. For example, in a hardware
store, to the extent that it is readily achievable to do so, individuals with disabilities should be given
access not only to assistance at the front desk, but also access, like that available to other customers,
to the retail display areas of the store.

The third priority should be providing access to restrooms, if restrooms are provided for use by
customers or clients.

The fourth priority is to remove any remaining barriers to using the public accommodation's
facility by, for example, lowering telephones.

Must barriers be removed in areas used only by employees? No. The "readily achievable"
obligation to remove barriers in existing facilities does not extend to areas of a facility that are used
exclusively by employees as work areas.

How can a public accommodation decide what needs to be done? One effective approach is to
conduct a "self-evaluation" of the facility to identify existing barriers. The Department's regulation
does not require public accommodations to conduct a self-evaluation. However, public accommoda-
tions are urged to establish procedures for an ongoing assessment of their compliance with the
ADA's barrier removal requirements. This process should include consultation with individuals
with disabilities or organizations representing them. A serious effort at self-assessment and consul-
tation can diminish the threat of litigation and save resources by identifying the most efficient means
of providing required access.

If a public accommodation determines that its facilities have barriers that should be removed,
but it is not readily achievable to undertake all of the modifications now, what should it do? The
Department recommends that a public accommodation develop an implementation plan designed to
achieve compliance with the ADA's barrier removal requirements. Such a plan, if appropriately
designed and diligently executed, cculd serve as evidence of a good faith effort to comply with the
ADA's barrier removal requirements.

In developing an implementation plan for readily achievable barrier removal, a public accom-
modation should consult with local organizations representing persons with disabilities to solicit
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their suggestions for cost-effective means of making individual places of public accommodation
accessible. .These organizations may provide useful guidance to public accommodations in ideritify-
ing the most significant barriers to remove, and the most efficient meansof removing them.

If readily achievable' modifications are being-made ina single ja~ilify that has morethanone
restroom for each sex, should the public accommodation-focus, its resources onmaking one restroom
for each sex folly accessible or should the public. accommodation make some changes (e.g., lowering
towel dispensers or installing.grab bars) in each restroom? TIlls is a decisionbest made on a case-by-
case basis after considering the specific barriers that need to be removed in that facility, and whether, it
is readily achievable to remove these barriers. It is .likely that ifit is readily achievable to make one

. restroom fully accessible, that option would be preferred by the clients or customers of the facility.

HI-4.4600 Seating in assembly areas. Publicaccommodations are required to remove barriers to
physical access in assembly areas such as theaters, ·le.cture halls, and conference rooms with fixed
seating .

.If it is readily achievable to do so, public accommodations that operate places of assembly must
locate seating for individuals who use wheelchairs so that it -

1) Is dispersed throughout the seating area;

2) Provides lines of sight and choices of admission prices comparable to those offered to the
general public; ,

3) Adjoins an accessible route for emergency egress; and

4) Permits people who use wheelchairs to sit with their friends or family.

If it is not readily achievable for auditoriums or theaters to remove seats to allow individuals
who use wheelchairs to sit next to accompanying family members or friends, the public accommo-
dation may meet its obligation by providing portable chairs or other means to allow the accompany-
ing individuals to sit with the persons who use wheelchairs. Portable chairs or other means must be
provided only when it is readily achievable to do so.

How many seating locations for persons who use wheelchairs must be provided? Under the
general principles applicable to barrier removal in existing facilities, a public accommodation is
never required to provide greater access than it would be required to provide under the alterations
provisions of the ADAAG.

Must the seating locations be dispersed? The ADA accessibility standard for alterations re-
quires wheelchair seating to be dispersed (i.e., provided in more than one location) only in assembly
areas with fixed seating for more than 300 people. Because the requirements for making existing
facilities accessible never exceed the ADAAG standard for alterations, public accommodations
engaged in barrier removal are not required to disperse wheelchair seating in assembly areas with
300 or fewer seats, or in any case where it is technically infeasible.
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Must a public accommodation permit aperson who uses a wheelchair to leave his or her wheel-
chair and view the performance or program from a stationary seat? Yes. And in order to facilitate
seating of wheelchair users who wish to transfer to existing seating when fixed seating is provided, ~
public accommodation must provide, to the extent readily achievable, a reasonable number of seats
with removable aisle-side armrests. Many persons who use wheelchairs are able to transfer to fixed
seating with this relatively minor modification. This solution avoids the potential safety hazard
created by the use of portable chairs, and it also fosters integration. In situations when a person who
uses a wheelchair transfers to existing seating, the public accommodation may provide assistance in
handling the wheelchair of the patron with the disability.

Maya public accommodation charge a wheelchair user a higher fee to compensate for the extra
space required to accommodate a wheelchair orfor storing or retrieving a wheelchair? No. People
with disabilities may not be subjected to additional charges related to their use of a wheelchair. In
fact, to the extent readily achievable, wheelchair seating should provide a choice of admission prices
and lines of sight comparable to those for members of the general public.

Ill-4.4700 Transportation barriers. Public accommodations that provide transportation to their
clients or customers must remove barriers to the extent that it is readily achievable to do so. Public
accommodations that provide transportation service must also comply with the applicable portions
of the ADA regulation issued by the Department of Transportation (56 Fed. Reg. 45,884 (September
6, 1991) to be codified at 49 CFR Part 37)).

What kinds of transportation systems are covered by the Department of Justice's title III rule?
The Department of Justice's rule covers any fixed route or demand responsive transportation system
operated by a public accommodation that is not primarily engaged in the business of transporting
people. Examples include airport shuttle services operated by hotels, customer bus or van services
operated by shopping centers,: transportation systems at colleges and universities, and transport
systems in places of recreation, such as those at stadiums, zoos, and amusement parks. If a public
accommodation is primarily engaged in the business of transporting people, its activities are not
covered under the Department of Justice's title III regulation. Rather, its activities are subject to the
Department of Transportation's ADA regulation.

What requirements apply to the acquisition of new vehicles? Requirements for the acquisition
of new vehicles are found in the Department of Transportation regulation and vary depending on
both the capacity of the vehicle and its intended use, as follows:

1) Fixed route system: Vehicle capacity over 16. Any vehicle with a capacity over 16 that is
purchased or leased for a fixed route system must be "readily accessible to and usable by
individuals with disabilities, including those who use wheelchairs."

2) Fixed route system: Vehicle capacity of 16 or less. Vehicles of this description must meet
the same "readily accessible and usable" standard described in (l) above, unless they are
part of a system that already meets the "equivalent service" standard.

3) Demand responsive system: Vehicle capacity over 16. These vehicles must meet the
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"readily accessible and usable" standard, unless they are part of a system that already meets'
the "equivalent service" standard. " ,

4) Demand responsive system: Vehicle capacity of 16 or less. Vehicles of this description are
not subject to any requirements for purchase of accessible vehicles. However, "equivalent
service" must be provided.

What is "equivalent service"? A system is deemed to provide equivalent service if, when the
system is viewed in its entirety, the service provided to individuals with disabilities, including those
who use wheelchairs, is provided in the most integrated setting appropriate to the needs of the
individual and is equivalent to the service provided other individuals. The Department of Transpor-
tation regulation lists eight service characteristics that must be equivalent. These include schedules/
response time, fares, and places and times of service availability.

Is it necessary to install a lift in an existing vehicle? No. The ADA states that the installation
of hydraulic lifts in existing vehicles is no! required.

Are employee transportation systems covered? Transportation services provided only to em-
ployees of a place of public accommodation are not subject to the Department's title III regulation
but are covered by the regulation issued by the Equal Employment Opportunity Commission to
implement title I of the ADA. However, if employees and customers or clients are served by the
same transportation system, the provisions of the title III regulation will also apply.

111-4.5000 Alternatives to barrier removal

111-4.5100 General. When a public accommodation can demonstrate that the removal of barriers is
not readily achievable, the public accommodation must make its goods and services available
through alternative methods, if such methods are readily achievable.

ILLUSTRATION 1: A retail store determines that it is not readily achievable to rearrange
display racks to make every aisle accessible. However, the store is still required to make
the goods and services that are located along inaccessible aisles available to individuals
with disabilities through alternative methods. For example, the store could instruct a clerk
to retrieve inaccessible merchandise, if it is readily achievable to do so.

ILLUSTRATION 2: A pharmacy that is located in a building that can be entered only by
means of a long flight of stairs determines that it is not readily achievable to provide a ramp
to that entrance; therefore, it is not required to provide access to its facility. However, the
pharmacy is still required to provide access to its services, if any readily achievable alterna-
tive method of delivery is available. Therefore, the pharmacy must consider options, such
as delivering goods to customers at curbside or at their homes.

ILLUSTRATION 3: A self-service gas station determines that it is not readily achievable
to redesign gas pumps to enable people with disabilities to use them; therefore, the gas
station is not required to make physical modifications to the gas pumps. However, the gas
station is required to provide its services to individuals with disabilities through any readily
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achievable alternative method, such as providing refueling service upon request to an
individual with a disability.

ILLUSTRATION 4: A restaurant determines that it is not readily achievable to remove
physical barriers to access in a specific area of the restaurant. The restaurant must offer the
same menu in an accessible area of the restaurant, unless it would not be readily achievable
to do so.

How can a public accommodation determine if an alternative to barrier removal is readily
achievable? The factors to consider in determining if an alternative is readily achievable are the same
as those that are considered in determining if barrier removal is readily achievable (see I11-4.4200).

If a public accommodation provides its services through alternative measures, such as home
delivery, may it charge its customers for this special service? No. When goods or services are
provided to an individual with a disability through alternative methods because the public
accommodation's facility is inaccessible, the public accommodation may not place a surcharge on
the individual with a disability for the costs associated with the alternative method.

ILLUSTRATION 1: A gas station that chooses to provide refueling service to individuals
with disabilities at a self-service island, rather than removing the barriers that preclude that
individual from refueling his or her own vehicle, must provide the refueling service at the
self-service price.

ILLUSTRATION 2: An inaccessible pharmacy that provides home delivery to individuals
with disabilities, rather than removing the barriers that prevent those individuals from being
served in the pharmacy, must provide the home delivery at no charge to the customer.
However, a pharmacy that normally offers home delivery as an option to its customers and
charges a fee for that service, may continue to charge a delivery fee to customers with
disabilities, if the pharmacy provides at least one "no-cost" alternative, such as delivering
its products to a customer at curbside.

May a public accommodation consider security issues when it is determining if an alternative is
readily achievable? Yes. Security is a factor that may be considered when a public accommodation
is determining if an alternative method of delivering its goods or services is readily achievable.

ILLUSTRATION 1: A service station is not required to provide refueling service to
individuals with disabilities at any time when it is operating exclusively on a remote control
basis with a single cashier.

ILLUSTRATION 2: A cashier working in a security booth in a convenience store when
there are no other employees on duty is not required to leave his or her post to retrieve
items for individuals with disabilities.

111-4.5200 Multiscreen cinemas. The Department's regulation expressly recognizes that it may
not be readily achievable to remove enough barriers to provide access to all of the theaters in a
multiscreen cinema. In this situation, a cinema must make its services available by establishing a
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film rotation schedule that provides reasonable access 'for individl!aIswho tise\vheelchaft.sto' fihns'
being presented by the cinema. Public notice must be provided as to the location and time of
accessible showings. Methods for providing notice include appropriate use of the international . ,
accessibility symbol in a cinema's print advertising and the addition of accessibility .information to a
cinema's recorded telephone information line. "

llI-4.6000 Examinations and courses. Any private entity that offers examinations or courses related'
to applications, licensing, certification, or credentialing for secondary or postsecondary education,
professional, or trade purposesmust offer suchexaminations or courses in a place and manner
accessible to persons with disabilities, or offer alternative accessible arrangements for such individuals.

ill-4.6100 Examinations. Examinations covered by this section include examinations for "
.admission to secondary schools, college entrance examinations, examinations for admission to trade
or professional schools, and licensing examinations such as bar exams, examinations for medical
licenses, or examinations for certified public accountants.

A private entity offering an examination covered by this section is responsible for selecting and
administering the examination ina place and manner that ensures that the examination accurately
reflects an individual's aptitude or achievement level or other factor the examination purports to
measure, rather than reflecting the individual's impaired sensory, manual, or speaking skills (except
where those skills are the factors that the examination purports to measure).

Where necessary, an examiner may be required to provide auxiliary aids or services, unless it
can demonstrate that offering a particular auxiliary aid or service would fundamentally alter the
examination or result in an undue burden. For individuals with hearing impairments, for example,
oral instructions or other aurally delivered materials could be provided through an interpreter,
assistive listening device, or other effective method. For individuals with visual impairments,
providing examinations and answer sheets on audio tape, in large print or Braille, or providing
qualified readers or transcribers to record answers, may be appropriate. Also, some individuals with
learning disabilities may need auxiliary aids or services, such as readers, because of problems in
perceiving and processing written information. See III-4.3000 for a general discussion of auxiliary
aids and"services.

In order to ensure that the examination accurately measures the factors-that it purports to mea-
sure, the entity administering the examination must ensure that the auxiliary aid or service provided
is effective.

ILLUSTRATION 1: MNO Testing Service provides a reader for an applicant who is blind
who is taking a bar examination, but the reader is unfamiliar with specific terminology used
in the examination, mispronounces words, and, because he or she does not understand the
questions, is unable to convey the information in the questions or to follow the applicant's
instructions effectively. Because of the difficulty in communicating with the reader, the
applicant is unable to complete the examination. MNO is not incompliance with the ADA,
because the results of the examination will reflect the reader's lack of skill and familiarity
with the material, rather than the applicant's knowledge.

41



ILLUSTRATION 2: ABC Testing Service administers written examinations designed to
test specific skills or areas of knowledge. An individual with a vision impairment or
learning disability that limits the ability to read written material may be unable to pass such
an examination because of limited reading ability, regardless of his or her knowledge or
ability in the area that the test is designed to measure. ABC must administer the test in a
manner that enables the applicant to demonstrate his or her skill or knowledge, rather than
the ability to read.

BUT: If the test is designed to measure the ability to read written material, it may be
administered in written form because the result will accurately reflect the individual's
reading ability.

Aside from auxiliary aids or services, what other types of modifications may be required? In
order to ensure that an examination provides an accurate measurement of the applicant's aptitude or
achievement level, or whatever other factor it purports to measure, the entity administering the
examination may also be required to modify, the manner in which it is administered.

ILLUSTRATION: X has a manual impairment that makes writing difficult. It may be
necessary to provide X with more time to complete the exam and/or permit typing of answers.

What obligations does an examiner have if its facilities are inaccessible? Examinations must be
administered in facilities that are accessible to individuals with disabilities or alternative accessible
arrangements must be made. If the facility in which the examination is offered is not accessible, it
may be administered to an individual with a disability in a different room or other location. For
instance, the entity might provide the examination at an individual's home with a proctor. The
alternative location must, however, provide comparable conditions to the conditions in which the
test is administered to others.

ILLUSTRATION: A nurse licensing examination is administered in a warm, well-lit, sec-
ond-floor classroom that is not accessible to an individual who uses a wheelchair. The Nurs-
ing Board may allow that individual to take it in a classroom or office on the first floor that is
accessible, but must ensure that the accessible room is also well-lit and has adequate heat.

Must all testing locations be accessible and offer specially designed exams? No, but if an
examination for individuals with disabilities is administered in an alternative accessible location, or
in a manner specially designed for individuals with disabilities, it must be offered as often and in as
timely a manner as other examinations. Examinations must be offered to individuals with disabili-
ties at locations that are as convenient as the location of other examinations.

ILLUSTRATION: A college entrance examination is offered by LMN Testing Service in
several cities in a State, but only one location has either an accessible facility or an alterna-
tive accessible facility. X, an individual who uses a wheelchair, lives near an inaccessible
test location at which no alternative accessible facility is provided. The nearest test loca-
tion with an accessible facility is 500 miles away. LMN has violated the ADA, because X
is required to travel a longer distance to take the examination than other people who can
take the examination in the city that is most convenient for them.
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Can iiidividuais with disabilities b~'rdq~i;ed tofile.theirapplications to 'talce4fzh:ciminatfon
earlier than the.deadline for other applicants? No-This would violate the requirement that exami-
nations designed for individuals with disabilities be ~ffered in as timely. a manner asotherexamina-:
tions. Entities that administer tests may require individuals with disabilities to provide advance
notice of their disabilities and of any-modifications or aids.that would be required, provided that the
deadline. for such notice is noearlier.than the deadline for others applring to take the examination.

. .

May an examiner require that an applicantprovide.documentationof the existence and nature
of the disabilityas evidence that heor sh« is entitlea'to. modifications or aids? Yes, but requests for
documentation must be reasonable and.must be limited to the need for the modification or aid
requested.rAppropriate docu:mentati~~ ~ight iriclude a l~tter from a physician or other professional,
or evidence of a prior diagnosis or accommodation, such as eligibility for a special education pro-
gram. The applicant may be required to bear the cost of providing such documentation, but the
entity administering the examination cannot charge the applicant for the cost of any modifications or
auxiliary aids, such as interpreters, provided for the examination.

ILLUSTRATION: A testing service may be required to provide individuals with dyslexia
with more time to complete an examination. An individual who requests additional time
may, however, be required to notify the testing service of the request at the time he or she
applies to take the examination, and to furnish appropriate documentation to establish that
the additional time is needed because of a disability ..

Can an entity refuse to provide modifications or aids for applicants with disabilities on the
grounds that those individuals, because of their disabilities, would be unable to meet other require-
ments of the profession or occupationfor which the examination is given? No. When an examina-
tion is one step in qualifying for a license, an individual may not be barred from taking the examina-
tion merely because he or she might be unable to meet other requirements for the license. If the
examination is not the first stage of the qualification process, an applicant may be required to com-
plete the earlier stages prior to being admitted to the examination. On the other hand, the applicant
may not be denied admission to the examination on the basis of doubts about his or her abilities to
meet requirements that the examination is not designed to test.

ILLUSTRATION: An individual with a disability may not be required to demonstrate that
he or she is capable of practicing medicine in order to be provided with an auxiliary aid in
taking a test for admission to medical school.

BUT: An individual may be required to complete medical school before being admitted to
a licensing examination for medical school graduates.

111-4.6200 Courses. The requirements for courses under this section are generally the same as
those for examinations. Any course covered by this section must be modified to ensure that the
place and manner in which the course is given are accessible. Examples of possible modifications
that might be required include extending the time permitted for completion of the course, providing
auxiliary aids or services (except where to do so would fundamentally alter the course or result in an
undue burden), or offering the course in an accessible location or making alternative accessible
arrangements.
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ILLUSTRATION: If the course is offered in an inaccessible location, alternative acces-
sible arrangements may include provision of the course through videotape, cassettes, or
prepared notes.

Alternative arrangements for courses, like those for examinations, must provide comparable
conditions to those provided to others, including similar lighting, room temperature, and the like.

The entity offering the course must ensure that the course materials that it provides are available
in alternate formats that individuals with disabilities can use.

ILLUSTRATION: Class handouts may be provided in Braille or on audio cassettes for
individuals with visual impairments.

BUT: If the course uses published materials that are available from other sources, the
entity offering the course is not responsible for providing them in alternate formats. It
should, however, inform students in advance what materials will be used so that an indi-
vidual with a disability can obtain them in a usable format, such as Braille or audio tape,
before the class begins.

An entity offering a variety of courses covered by this section may not limit the selection or
choice of courses available to individuals with disabilities. Courses offered to fulfill a continuing
education requirement for a profession, for example, are covered by the requirement that they be
offered in an accessible place and manner, and an entity that offers such courses may not designate
particular courses for individuals with disabilities and refuse to make other courses accessible.
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ill-5.0000 NEW CONSTRUCTION

Regulatory references; 28 CFR 36.401; ~6.406; Appendix A..

111-5.1000 General. All newly constructed places of public accommodation and commercial
facilities must be readily accessible to and usable by individuals with disabilities to the extent that it
is not structurally impracticable. This requirement, along with the requirement for accessible
alterations, are the only requirements that apply to commercial facilities.

What is "readily accessible and usable"? This means that facilities must be built in strict
compliance with the Americans-with Disabilities Act Accessibility Guidelines (ADAAG). There is
no cost defense to the new construction requirements.

What buildings are covered? The new construction requirements apply to any facility first
occupied after January 26, 1993, for which the last application for a building permit or permit
extension is certified as complete after January 26, 1992; or in those jurisdictions where the govern-
ment does not certify completion of applications, the date that the last application for a building
permit or permit extension is received by the government. .

What if a building is occupied before January 26, 1993? It is not covered by the title III new
construction requirements.

What does "structurally impracticable" mean? The phrase "structurally impracticable" means
that unique characteristics of the land prevent the incorporation of accessibility features in a facility.
In such a case, the new construction requirements apply, except where the private entity can demon-
strate that it is structurally impracticable to meet those requirements. This exception is very narrow
and should not be used in cases of merely hilly terrain. The Department expects that it will be used
in only rare and unusual circumstances.

Even in those circumstances where the exception applies, portions of a facility that can be made
accessible must still be made accessible. In addition, access should be provided for individuals with
other types of disabilities, even if it may be structurally impracticable to provide access to individu-
als who use wheelchairs.

ILLUSTRATION: M owns a large piece ofland on which he plans to build many facili-
ties, including office buildings, warehouses, and stores. The eastern section of the land is
fairly level, the central section of the land is extremely steep, and the western section of the
land is marshland. M assumes that he only need comply with the new construction require-
ments in the eastern section. He notifies his architect and construction contractor to be sure
that all buildings in the eastern section are built in full compliance with ADAAG. He
further advises that no ADAAG requirements apply in the central and western sections.

M's advice as to two of the sections is incorrect. The central section may be extremely
steep, but that is not sufficient to qualify for the "structural impracticability" exemption under
the ADA. M should have advised his contractor to grade the land to provide an accessible
slope at the entrance and apply all new construction requirements in the central section.
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M's advice as to the western section is also incorrect. Because the land is marshy, provi-
sion of an accessible grade-level entrance may be structurally impracticable. This is one of
the rare situations in which the exception applies, and full compliance with ADAAG is not
required. However, M should have advised his contractor to nevertheless construct the
facilities in compliance with other ADAAG requirements, including provision of features
that serve individuals who use crutches or who have vision or hearing impairments. For
instance, the facility needs to have stairs and railings that comply with ADAAG, and it
should comply with the ADAAG signage and alarm requirements, as well.

Who is liable for violation of the ADA in the above example? Any of the entities involved in
the design and construction of the central and western sections might be liable. Thus, in any law-
suit, M, the architect, and the construction contractor may all be held liable in an ADA lawsuit.

111-5.2000 Commercial facilities in a home. When a commercial facility, such as a home sales
office or production workshop, is located in a home, the portion used exclusively as a commercial
facility, as well as the portion used both as a commercial facility and for residential purposes, are
covered by the new construction and alterations requirements. The covered areas include not only
the rooms used as a commercial facility but also an accessible route to the commercial facility from
the sidewalk, through the doorway, through the hallway, and other portions of the home, such as
restrooms, used by employees and visitors.

ill-5.3000 Application of ADAAG. The Department of Justice has adopted the ADA
Accessibility Guidelines (ADAAG), issued by the Architectural and Transportation Barriers
Compliance Board, as the standard to be applied in new construction. The major provisions of
ADAAG are summarized in III-7.0000.

What if ADAA G has no standards for a particular type of facility - such as bowling alleys, golf
courses, exercise equipment, poollijts, amusement park rides, and cruise ships? In such cases, the
ADAAG standards should be applied to the extent possible. Where appropriate technical standards
exist, they should be applied. If there are no applicable scoping requirements (i.e., how many
features must be accessible), then a reasonable number, but at least one, must be accessible.

ILLUSTRATION I: A swimming pool complex must comply fully with ADAAG in the
parking facilities, route to the facility door, entrance to the facility, locker rooms, showers,
common areas, and route to the pool. However, ADAAG does not contain technical stan-
dards for access to the pool itself. Thus, the owner cannot be found in violation of
ADAAG for failure to install a lift or other means of access into the pool.

ILLUSTRATION 2: Most bowling alleys are inaccessible because they have a few steps
down to the bowling area and a step up to the lanes. ADAAG requirements for ramping
steps can be applied to the design of new bowling alleys, resulting in an accessible bowling
alley. Unlike in the case of pool lifts above, appropriate technical standards for ramps are
applicable. However, ADAAG contains no "scoping" for bowling alleys. In other words,
it does not specify how many alleys need to be accessible. As a result, if a reasonable
number, but at least one, of the alleys is designed to be accessible, no ADA violation will
be found.
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ILLUSTRATION 3: Because of thilmiqae structure of ships, none 'of the "ADAAG techni- ·
calor scoping standards are apprppnat¢/.UIltilsuchtime as the.Architecturaland Trans-
portation Barriers. Compliance Boardissuesspecific standards applicable to ships, there is
no requirement that ships be constructedaccessibly. (Cruise ships would still be subject to
other title III requirements.) , ".

ill-S.4000 Elevator exemption.Eley~torsaretliemost common way to,provide access in
multistory buildings. 'Title III of the APb, however, contains an exception to th~ general rule'
requiring elevators. Elevators are not required in facilities under three stories or with fewer than
3000 square feet per floor, unless ,the building is ashopping center or mall; professional office of a
health care provid~r; public transit station; or airport passenger terminal.

, ILLUSTRATION 1: A two-story office building has 40,000 square feet on each floor.
Because the building is less than three stories, an elevator is not required. (To qualify for
the exemption, a building must either be under three stories or have fewer than 3000 square
feet per floor; it need not meet both criteria.)

BUT: A two-story shopping center with 40,000 square feet on each floor is required to
have an elevator, because shopping centers are not entitled to the exemption.

ILLUSTRATION 2: A four-story building has 2900 square feet per floor. An elevator is
not required because each floor has less than 3000 square feet.

ILLUSTRATION 3: A four-story office building has 3500 square feet on the first floor
and 2500 square feet on each of the other floors. An elevator is required. (All of the stories
must be under 3000 square feet to qualify for the exemption.)

What is a "story"? A story is "occupiable" space, which means space designed for hwnan
occupancy and equipped with one or more means of egress, light, and ventilation. Basements
designed or intended for occupancy are considered "stories." Mezzanines are not counted as stories,
but are just levels within stories.

If a two-story building is not required to have an elevator to the second floor, must it provide a
lift? No. The elevator exemption is a "vertical access" exemption. This means that no access by
any means need be provided to the second floor. However, if an entity wishes to provide access by
ramp or a lift, it is, of course, free to do so.

What if a building is not required to have an elevator, but the owner decides to install an
elevator anyway? Must the elevator comply with ADAAG elevator requirements? Yes. And that
elevator must serve every level of the building, unless it only provides service from a garage to one
level of the building.

If a building is subject to the elevator exemption, do any other ADAAG requirements apply in
the building? Yes. Even in buildings that are exempt from the elevator requirement, all other
ADAAG requirements (apart from the requirement for an elevator) must still be met.
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ILLUSTRATION: A two-story building will be used as real estate offices. There will be
bathrooms on both the ground floor and the second floor. No elevator will be installed
because it is not required in a building with less than three stories. However, the second
floor bathrooms must still be accessible. In other words, both the ground floor and the
second floor bathrooms must be accessible.

But why are accessible bathrooms andfountains required on the secondfloor when there is no
way that an individual using a wheelchair can get to the second floor? There are many individuals
who can walk up stairs by using crutches, but then use wheelchairs to get around once they reach the
upper floor. Also, since the ground floor is being designed to be accessible, there is little additional
cost involved in designing the second floor to be accessible as well. In addition, ADAAG contains
accessibility features for individuals with disabilities other than those who use wheelchairs, and
those features should be incorporated in building design. Finally, an elevator may be installed at a
future date, or an addition with an elevator may be added later on. In addition, accessible design of
bathroom facilities will foster ease of use by all persons.

ID-S.4100 Shopping center or mall. A "shopping center or mall" is either -

(1) A building with five or more "sales or retail establishments," or

(2) A series of buildings on a common site, either under common ownership or common
control or developed together, with five or more "sales or retail establishments."

Included within the phrase "sales or retail establishments" are those types of stores listed in the
fifth category of places of public accommodations, i.e., bakery, grocery store, clothing store, hard-
ware store, etc. (see III-1.2000). The term includes floor levels containing at least one such estab-
lishment, or any floor that was designed or intended for use by at least one such establishment. The
definition of "shopping center or mall" is slightly different for purposes of alterations (see III-
6.3000).

ILLUSTRATION 1: A strip of stores includes a grocery store, a clothing store, a restau-
rant, a dry-cleaner, a bank, and a pharmacy. This is not a shopping center or mall because
only two stores are in the fifth category of "sales or retail establishments" (the grocery store
and the clothing store). The restaurant is an establishment serving food or drink (the
second category of place of public accommodation). The remaining establishments are
"service establishments" included under the sixth category in the definition of place of
public accommodation.

ILLUSTRATION" 2: A building has a card store, office supply store, video store, and a
bakery on the first floor; and a hobby shop, accountant's office, and lawyer's office on the
second floor. In this case, both the first and second floors qualify as a "shopping center or
mall," because each of those floors has at least one sales establishment. Although no floor
alone has five sales establishments, the first and second floor each have at least one such
establishment and, together, the total is five. (The accountant's and lawyer's offices are
"service establishments" and are not included in the number of "sales or retail establish-
ments.")
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When a building is being constructed, the owneror.developerdoes.not always know exactly
what types of stores will be located in the facility. In such a situation, how will.the Departmentof
Justice determine whether afacility was intended as a shoppingcenter'l There are a number of .
factors that can be considered in determining whether a particular floor was designed or intended for
use by at least one sales or rental establishment (which would mean that floor is a shopping center).
Relevant questions include -

1) What type of businesses did the developer targetiri his advertising and marketing of the
, property? Was the developer trying to encourage sales establishments to join the property?

2) Was the facility designed with any special features for sales or rental establishments? For
example, are there counters and large windows and check-out aisles?

3) What type of establishment actually first occupied the floor? Was it retail stores or was it
offices, for example?

If a shopping mall has 25 stores on each level, how many elevators are needed? Generally, one
is enough, as long as an individual could use the elevator and then be able to reach any of the stores
on the second level during the hours that the mall is open.

llI-S.4200 Professional office of a health care provider. A "professional office of a health care
provider" is a location where a State-regulated professional provides physical or mental health
services to the public. The ADA's elevator exemption does not apply to buildings housing the
offices of a health care provider.

ILLUSTRATION: A physician has offices on the first floor of a multistory building. The
second floor has other types of offices. An elevator is not required.

BUT: If the second floor was designed or intended for use by a health care provider, an
elevator would be required.

ILLUSTRATION 2: A newly constructed two-story building houses a business that pro-
vides home health care services. No health care services are actually provided at the
company's offices. While the building must meet all other requirements for new construc-
tion, no elevator is required.

How will the Department of Justice determine whether afacility was designed or intended for
occupancy by a health care provider? Factors that the Department of Justice will look at in making
that determination include -

1) Whether the facility has special plumbing, electrical, or other features needed by health
care providers;

2) Whether the facility was marketed as a medical office center; and
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3) Whether any of the establishments that actually first occupied the floor were, in fact, health
care providers.

ill-5.4300 Transportation terminals. The ADA's elevator exemption also does not apply to bus
or train terminals or depots, or to airport passenger terminals. If, however, all passenger services in
a two-story facility - including boarding, debarking, loading and unloading, baggage claim, dining
facilities, and other common areas open to the public - are located on the same floor level and on an
accessible route from an accessible entrance, an elevator is not required.
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111-6.0000 ALTERATIONS

Regulatory references: 28 CFR36.402-36.406; Appendix A.
',-' '. .

111-6.1000 General. If an.alteration. in a place of public accommodationor commercial facility is··
begun after January 26, 1992, th~t alterationmust.be readily accessible to and usable by individuals
with disabilities in accordance with ADAAG to the maximum extent feasible.

What is an alteration? An alteration is any change that affects usability. It includes remodel-
ing, renovation, rearrangements in structural parts, and changes or rearrangement of walls and full-
height partitions. Normal maintenance, reroofmg, painting, wallpapering, asbestos removal, and
changes to electrical and mechanical systems are not "alterations," unless they affect usability.

ILLUSTRATION 1: Flooring ina store is being replaced. This is an alteration because it
can affect whether or not an individual in a wheelchair can travel in the store. The new
floor must comply with, for example, ADAAG requirements for a nonslip surface or with
the ADAAG carpeting requirements, if applicable.

ILLUSTRATION 2: A doorway is being relocated and a new door will be installed. The
new doorway must be wide enough to meet ADAAG. The new door must have appropriate
hardware that can be used without grasping, twisting, or pinching of the wrist.

ILLUSTRATION 3: An electrical outlet is being relocated. The location of the new outlet
can affect usability by an individual who uses a wheelchair because, if the outlet is placed
too low, the individual will be unable to reach it. This, then, is an alteration that must be
done in accordance with ADAAG reach requirements.

BUT: If the electrical wiring inside the wall is being changed, usability by an individual
with disabilities is not affected. Thus, the wiring need not be done in compliance with
ADAAG because it is not an "alteration."

What does "maximum extent feasible" mean? Occasionally, the nature of a facility makes.it
impossible to comply with all of the alterations standards. In such a case, features must only be
made accessible to the extent that it is technically feasible to do so. The fact that adding accessibil-
ity features during an alteration may increase costs does not mean compliance is technically infea-
sible. Cost is not to be considered. Moreover, even when it may be technically infeasible to comply
with standards for individuals with certain disabilities (for instance, those who use wheelchairs), the
alteration must still comply with standards for individuals with other impairments.

ILLUSTRATION 1: A restaurant is undergoing a major renovation. Widening the en-
trance would affect the building structure because removal of an essential part of the
structural frame would be required. In this case, it is "technically infeasible" to widen the
entrance, and the action is not required. However, all other ADAAG alterations require-
ments apply to the renovation.
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BUT: If the only problem with widening the entrance is that it would increase the cost of the
renovation, the ''technically infeasible" exception does not apply, and the entrance must be
widened.

111-6.2000 Alterations: Path of travel. When an alteration is made to a "primary function area,"
not only must' that alteration be done in compliance with ADAAG, but there must also be an
accessible path of travel from the altered area to the entrance. The "path of travel" requirement
includes an accessible route to the altered area and the bathrooms, telephones, and drinking fountains
serving the area. Alterations to provide an accessible path of travel are required to the extent that they
are not "disproportionate" to the original alteration, that is, to the extent that the added accessibility
costs do not exceed 20 percent of the cost of the original alteration to the primary function area.

What is a primary function area? It is any area where a major activity takes place. It includes
both the customer services areas and work areas in places of public accommodation. It includes all
offices and work areas in commercial facilities. It does not include mechanical rooms, boiler rooms,
supply storage rooms, employee lounges or locker rooms, janitorial closets, entrances, corridors, or
restrooms.

ILLUSTRATION 1: The customer service area of a dry cleaning store and the employee
area behind the counter are both primary function areas.

ILLUSTRATION 2: Remodeling an office is an alteration to a primary function area. But
remodeling the employee restrooms is not an alteration to a primary function area.

ILLUSTRATION 3: Installing a new floor surface in a factory work room is an alteration to
a primary function area, but installing a new floor surface in the corridor leading to the work
room is not.

What is a "path of travel"? It is a continuous route connecting the altered area to the entrance. It
can include sidewalks, lobbies, corridors, rooms, and elevators. It also includes phones, restrooms,
and drinking fountains serving the altered area.

Does this mean that every single time any minor alteration is made in a primary function area,
the "path of travel" requirement is triggered? In other words, does a simple thing like changing door
hardware trigger the path of travel requirement? No. There are some alterations that will never
trigger the path of travel requirement. The Department's regulation states that alterations to windows,
hardware, controls, electrical outlets, and signs do not trigger path of travel requirements. (If they
affect usability, however, they are still considered to be "alterations" and must be done accessibly.)
ADAAG gives some additional exceptions: the path of travel requirement is not triggered if alteration
work is limited solely to the electrical, mechanical, or plumbing system, hazardous material abate-
ment,or automatic sprinkler retrofitting, unless the project involves alteration to elements required to
be accessible.

ILLUSTRATION 1: An office building manager is replacing all of the room number signs.
This is an "alteration" because it can affect usability by an individual who is blind. Thus, the
new signs must comply with ADAAG requirements for permanent signs. However, the path
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of travel requirement is not triggered .. Even though an alteration is being made in a prima-
ry function area, alterations to "signs" are in the list of alterations that will never trigger the
path of travel requirement.

ILLUSTRATION 2! The building managernow replaces the men's and women's room
signs. Again this is an alteration because it can affect usability, and the new signs must
comply with ADAAG. Here; the path of travel requirements are not triggered for two
separate reasons. First, as in the above case, the alteration is to "signs" and thus will never
trigger the path of travel requirement. In addition, in this case, the alteration is to the
restroom. Restroomsarenot primary function areas except in limited circumstances, such
as highway rest stops .

. What if a tenant remodels his store in a manner that would trigger the path of travel obligation,
but the tenant has no authority to create an accessible path of travel because the common areas are
under the control of the landlord? Does this mean the landlord must now make an accessible path
of travel to the remodeled store? No. Alterations by a tenant do not trigger a path of travel obliga-
tion for the landlord. Nor is the tenant required to make changes in areas not under his control.

What costs can be included in determining whether the 20 percent disproportionality limitation
has been met? Widening doorways, installing ramps, making bathrooms accessible, lowering
telephones, relocating water fountains - as well as any other costs associated with making the path
of travel accessible - can be included.

What if the cost of making an accessible path of travel would exceed the cost of the original
alteration by much more than 20 percent? In such a case, is the entity exempt from the path of travel
requirement? No. The entity must still make the path of travel accessible to the extent possible
without going over 20 percent, giving priority to those elements that provide the greatest degree of
access. Changes should be made in the following order: accessible entrance, accessible route to the
altered area, at least one accessible restroom for each sex or single unisex restroom, phones, drink-
ing fountains, and then other elements such as parking, storage, and alarms.

ILLUSTRATION: A library is remodeling its reading area for a total cost of $20,000. The
library must spend, if necessary, up to an additional $4,000 (20 percent of $20,000) on "path
of travel" costs. For $4,000 the library can install a ramp leading to the reading area, and it
can lower telephones and drinking fountains. For $3,500 the library can create an accessible
restroom. Because the most important path of travel element is the entrance and route to the
area, the library should spend the money on the ramp, telephones, and drinking fountains.

Can an entity limit its path of travel obligation by engaging in a series of small alterations?
No. An entity cannot evade the path of travel requirement by doing several small alterations (each
of which, if considered by itself, would be so inexpensive that adding 20 percent would not result in
addition of any path of travel features). Whenever an area containing a primary function is altered,
other alterations to that area (or to other areas on the same path of travel) made within the preceding
three years are considered together in determining disproportionality. Only alterations after January
26, 1992, are counted. In other words, all of the alterations to the same path of travel taken within the
preceding three years are considered together in deciding whether the 20 percent has been reached.
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ILLUSTRATION: On February 1, 1992, a nursery school with several steps at its entrance
renovates one of its classrooms. The renovations total $500, triggering up to $100 worth of
path of travel obligations (20 percent of$500). Because $100 will not buy a ramp and
because no other accessible features needed in that particular nursery school can be added
for $100, no path of travel features are added. On October 1, 1992, more renovations are
done at a cost of $1,000, this time triggering path of travel obligations of up to $200. As
before, no path of travel features are added. Then, on March 1, 1993, another minor
renovation ($2,000) is made to the same area, this time triggering path of travel obligations
of up to $400. Had the nursery school done all three small renovations at the same time,
the cost would have been $3,500, triggering a path of travel obligation of up to $700. For
$700, an accessible ramp could have been installed.

In determining amounts that must be spent on path of travel features at the time of the
March 1, 1993, renovation, the nursery school must spend up to 20 percent not just of the
$2,000 renovation taking place on March 1, but, rather, up to 20 percent of all of the
renovations in the preceding three years put together. Thus, on March 1, 1993, the nursery
school must spend up to 20 percent of $3,500 or $700 (the total cost of the three small
renovations) rather than up to 20 percent of $2,000 or $400 (the cost of just the March 1,
1993, renovation).

111-6.3000 Alterations: Elevator exemption. As under new construction, elevators are not
required to be installed during alterations in facilities under three stories or with fewer than 3,000
square feet per floor, unless the building is a shopping center or mall; professional office of a health
care provider; public transit station; or airport passenger terminal. As discussed below, "shopping
center or mall" is defined differently for alterations than it is for new construction.

Does this mean that shopping centers, health care providers, and transit facilities have to install
elevators every time they do alterations that would trigger a path of travel obligation involving
vertical access? No. The 20 percent disproportionality limit discussed above applies and means that
elevators are not required when installing them would exceed 20 percent of the cost of the original
alteration (which will most often be the case).

BUT, if escalators or stairs are being planned where none existed before and major struc-
tural modifications are necessary, an elevator or platform lift may need to be installed,
because ADAAG provides that, in such a situation, an accessible means of vertical access
must be provided. However, elevators or lifts are never required to be installed during
alterations if it is technically infeasible to do so.

Why is there a different definition of "shopping center or mall" for alterations as opposed to
new construction? A "shopping center or mall" is defined in the alterations provisions as a series of
existing buildings on a common site connected by a "common pedestrian route" above or below the
ground floor. This definition was included to avoid a requirement for several separate elevators in
buildings that were initially designed and built independently of one another. The common pedes-
trian route would allow access to all of the stores to be provided by a single elevator.
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If.an 'alteration is planned 011the .th~rdJloQrofa buildirzg/J.ncJqne~~yator is n()tr:~quir.~d,do(',
any other ADAAGrequirements apply to thethirdJlo()r7.Y es:"{\lLofh~r~A4\(},reciuji-~frients, ..
aside from the requirement for an elevator, apply to the third floor. '.."" ',. .'

llI-6.4000 Alterations: ·Historic.PteserVation. Alterations to histbricproperties'must.comply
with the historic property provisiqn::;ofi\I)MG,tothe maximumextent feasible. Underthose
provisions, alterations should bedombin full compliance with thealterations.standards for other
types of buildings. Howeverrif'following theusual standards would threaten or destroy the historic

,significance of a feature. ofthebuilding, alternative standards may be used .: The decisi6nto use
alternative standards for thai feature must be made in consultation with the appropriate advisory
.board designatedin ADAAG,and interested persons should be invited to participate inthe decision-
making process.

What are "historic properties"? These are properties that are listed or that are eligible for
listing in the National Register or Historic Places, or properties designated as historic under State or
local law.

What are the alternative requirements? The alternative requirements provide a minimal level of
access. For example+->

1) An accessible route is only required from one site access point (such as the parking lot).

2) A ramp may be steeper than is ordinarily permitted.

3) The accessible entrance does not need to be the one used by the general public.

4) Only one accessible toilet is required and it may be unisex.

5) Accessible routes are only required on the level of the accessible entrance.

But what if complying with even these minimal alternative requirements will threaten or destroy
the historic Significance? In such a case, which is rare, structural changes need not be made.
Rather, alternative methods can be used to provide access, such as providing auxiliary aids or modi-
fying policies.

ILLUSTRATION: A historic house is being altered to be used as a museum. The architect
designing the project concludes that most of the normal standards for alterations can be
applied during the renovation process without threatening or destroying historic features.
There appears, however, to be a problem if one of the interior doors is widened, because
historic decorative features on the door might be destroyed. After consulting ADAAG, the
architect determines that the appropriate historic body with jurisdiction over the particular
historic home is the Advisory Council on Historic Preservation. .The architect sets up a
meeting with the Council, to which a local disability group is invited.

At the meeting the participants agree with the architect's conclusion that the normal alter-
ations standards cannot be applied to the interior door. They then review the special alter-
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native requirements, which require an accessible entrance. The meeting participants deter-
mine that application of the alternative minimal requirements is likewise not possible.

In this situation, the museum owner is not required to widen the interior door. Instead, the
owner modifies the usual operational policies and provides alternative access to the activi-
ties offered in the inaccessible room by making available a video presentation of the items
within the inaccessible room. The video can be viewed in a nearby accessible room in the
museum.
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111-7.0000 THE AMERICANS WITH DISABILITIES ACT ACCESSIBILITY GUIDELINES
(ADAAG)

.Regulatory references: Appendix A to 28 CFR Part 36:

111-7.1000 General. The standards to be usedin new construction and alterations covered by
subpart D of the Department' s title III regulation are those found in the Americans with Disabilities
Act Accessibility Guidelines published by the Architectural and Transportation Barriers Compliance
Board. These guidelines are incorporated as an appendix to the Department's regulations. The
substance and form of ADAAG is drawn from several sources, particularly the Uniform Federal
Accessibility Standards (UFAS) (the Federal standard for buildings constructed with Federal funds),
and the private sector American National Standard lnstitute'sANSI Al17.1 standards.

How does ADAAG compare to ANSI? ADAAG's technical design standards (e.g., how many
inches wide a doorway must be) resemble the 1986 ANSI A117.1 standards, in large part. Some
design standards were adopted from the proposed new version of ANSI as it appeared in draft form
when ADAAG was developed. The numbering and format of ADAAG also resemble ANSI. How-
ever, there are significant differences between ADAAG and the 1986 ANSI standards.

Perhaps the most important difference is in the new scoping requirements. ADAAG, unlike the
1986 ANSI standards, contains scoping requirements; that is, specifications as.to how many, and
under what circumstances, accessibility features must be incorporated. These requirements explain
when to apply the technical standards.

Other differences reflect congressional intent that the ADA guidelines focus on certain areas not
specifically addressed in ANSI, such as dressing rooms, restaurants, automated teller machines, and
mercantile establishments. ADAAG also reflects congressional intent that the guidelines place an
increased emphasis on communications with individuals with vision or hearing impairments.

111-7.2000 General requirements/defmitions

111-7.2100 Equivalent facilitation (§2.2). Departures are permitted from particular requirements
where alternative designs and technologies will provide substantially equivalent or greater access to
and usability of the facility.

ADAAG itself provides various examples of equivalent facilitation, i.e., acceptable deviations
from the standards. For instance-

1) In altered areas, elevator car dimensions can be smaller than the standards would mandate
for new construction (§4.1.6(3)(c));

2) Rather than install a text telephone next to a pay phone, hotels may keep portable text
telephones at the desk, if they are available 24 hours per day and certain other conditions
are met (§4.31.9);
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3) A folding shelf with space for handing materials back and forth can be used instead of
providing an accessible ticketing or other similar counter (§7.2(2)(iii»;

4) Accessible guest quarters in newly constructed hotels may all be "multiple-occupancy"
rooms, provided that individuals with disabilities who request accessible single-occupancy
rooms are allowed to use the multiple-occupancy rooms at the cost of a single-occupancy
room (§9.1.4(2»;

5) If balconies or terraces cannot be made accessible because wind or water damage will
result, a ramp or raised decking may be used (§9.2.2(6».

Are these the only places where equivalent facilitation can be used? No. Departures from any
provision in ADAAG are permitted as long as equivalent access is provided. However, portable
ramps are not considered equivalent facilitation.

111-7.3000 Accessible elements and spaces: Scoping and technical requirements

111-7.3100 Application (ADAAG §4.1.1(1». ADAAG applies to all areas in new construction and
alterations, except where limited by scoping requirements.

111-7.3110 Work areas (ADAAG §4.1.1(3». Access to work areas, but not to individual work
stations, is required. The requirement for work areas is that they be designed so that individuals
with disabilities can approach, enter, and exit the areas.

Neither maneuvering within the work area nor accessible racks and shelves are required. It is
recommended, however, that when there are identical work stations, five percent, but not less than
one, should be constructed so that an individual with disabilities can maneuver within the work
stations. This will facilitate reasonable accommodation that may later be required under title I for
particular employees. There are no requirements concerning placement of fixtures and equipment.

What about areas such as hotel rooms that are work areas for cleaning people? Are they
considered "work areas" subject to the limited requirements for approach, enter, and exit? No.
The "work area" limited exception applies only to areas used exclusively by employees as work
areas. Because the hotel room is also used by customers for sleeping, it is not a work area subject to
the limited exemption.

What is included in the term "work area"? Does it include employee lounges, restrooms,
cafeterias, health units, and exercise facilities? No. These common use areas are not considered
work areas, and they must be constructed or altered in full compliance with ADAAG.

What if an owner of a building believes that an individual who uses a wheelchair could never
do the kind of job that will be performed in the particular area? Does the area still have to be made
accessible? Yes. The ADA does not permit such assumptions to be made about the capabilities of
individuals with disabilities. Unless the area is exempt from accessibility requirements (see III-
7.3130), it must be designed so that individuals with disabilities can approach, enter, and exit the area.
Even if an individual with a certain type of disability would not be qualified for a particular job, access
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must be provided for other individualswith disab,iJitiessuch as.for example.jmpervisors, mai;ntenW1ce~
workers, volunteers, or inspectors, who may need-to approach, enter, andexittheworkarea." .' . .

,<

Does the work area exemptionapply. only toareasthat-canbe characterized asindividualwork
stations, such as c;ubicles,Fountel's,Ojfices; or booths? Or does it also apply to larger:work spaces,
such as restaurant kitchens, faPtoryprodlJx:!toni1,t~as,and,warefzouse space? It applies-to thel~get '.
spaces as well. Tp.us,,tQerequiremelltforarestaurant kitchen, a factoryproductionarea, or ware- '
.house space, isthat.itbe constructed.so thataninqivigyal with.a disability can.appr()Ciqh,eniet,or.
exit the area. However, alterations within those work areas need not be done 'accessibly, because
that interior area is not covere4byADMG. Qn the other hand, if alterations are made in such ,

, work areas, the path, of travel requirements will be triggered because those work areas areprimary
function areas(seeIII~6.20QO). ,."

Does this mean that therecan no longer be raisedplatformsfor grocery managers or pharma-
cists? If a raised platform for a grocery manager station or area for pharmacists is an "observation
galler[y] used primarily for security purposes," it is one of the types of facilities that is totally
exempt from any accessibility requirements (see III-7.3130) (although title I may later require a lift
as a reasonable accommodation for a particular employee). Otherwise, the general ADAAG work
area requirements apply, and an individual with disabilities must be able to approach, enter, and exit
the area. This means that, if there is a change in level of over 112", a ramp or lift must be provided
to the raised area. Note, however, that in many instances a raised platform is surrounded by another
work area, suchas a service counter. The work area accessibility requirement would be satisfied as
long as that outer area could be approached, entered, and exited.

What if the raised area is a mezzanine (i.e., an actual floor level) used, for example, as an
employee lounge area? In this case, whether there needs to be an elevator to the mezzanine depends
upon whether the elevator exemption applies. If an elevator is not required (because, for example,
the building is under three stories and is not a shopping center or other exempt facility), then access
need not be provided to that mezzanine. Likewise, access to the mezzanine need not be provided in
one-story buildings. However, if an elevator is required (because the facility is a shopping center,
for example), then there will need to be access to the mezzanine.

ILLUSTRATION: A two-story grocery store is located next to a bakery and a card store.
The grocery store has a mezzanine that is used as an employee lounge area. The lounge
area can be built without a ramp Or elevator, because the facility is subject to the elevator
exemption. (It is not a shopping center because it does not have five stores in it.) Given
that inaccessible floors are permitted, inaccessible mezzanines are also allowed.

BUT: If the grocery store were located in a complex with four other sales or rental estab-
lishments, it would be a "shopping center." As such, it would not be entitled to the elevator
exemption and the employees' lounge on the mezzanine would have to be made fully
accessible, either by ramp or elevator.

111-7.3120 Temporary structures (ADAAG §4.1.1(4)). Temporary buildings that are extensively
used or are essential for public use are covered. However, structures, sites, and equipment directly
associated with major construction are not covered.
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ill-7.3130 General exceptions (ADAAG §4.1.1(5». Accessibility is not required to-

1) Observation galleries used primarily for security purposes; or

2) Nonoccupiable spaces accessed only by ladders, crawl spaces, very narrow passageways, or
freight (nonpassenger) elevators, and frequented only by service personnel for repair purpos-
es. This includes elevator pits, elevator penthouses, piping or equipment catwalks, cooling
towers, and utility tunnels. .

What about mechanical rooms or closets not accessed by ladders or narrow passageways? They
are not exempt. However, they are work areas subject to the limited exemption discussed above. In
addition, mechanical rooms are exempt from the elevator requirement (§4.1.3(5), Exception 2).

ill-7.4000 Sites and exterior facilities

ill-7.4100 General. This section addresses exterior features such as parking, portable toilets, and
exterior signage in new construction.

111-7.4200 Accessible route (ADAAG §4.1.2(1». An accessible route must connect accessible
public transportation stops, parking spaces, passenger loading zones, and public streets or sidewalks to
an accessible building entrance.

Note, however, that private entities often do not have control over streets and sidewalks. In such
a case, the private entity is not responsible for compliance. However, it is encouraged to request
public entities to modify sidewalks and install curb cuts.

111-7.4300 Parking (ADAAG §4.1.2(5)(b». ADAAG provides a table with the number of accessible
parking spaces required dependent on the size of the lot. For example, only four percent of the spaces
in a lOO-space lot must be accessible. Certain facilities, however, are subject to higher requirements.

Outpatient units are subject to a higher requirement if they are part of medical care facilities
where persons may need assistance in responding to an emergency and where the period of stay may
exceed twenty-four hours. For such facilities, ten percent of the total parking attributable to the
outpatient unit or facility must be accessible.

In addition, any unit or facility providing medical care or other services, including occupational
or physical therapy, or vocational rehabilitation, is subject to a higher accessible parking requirement,
if it specializes in treatment or services for persons with mobility impairments. Twenty percent of the
total number of parking spaces serving each such unit or facility must be accessible.

In addition to the general requirements for accessible automobile spaces, ADAAG requires that at
least one of every eight accessible parking spaces have adequate adjacent space for a van lift to be
deployed. Each such space must have a sign indicating that it is van-accessible, but it is not to be
reserved exclusively for vans. Alternatively, "universal parking," in which all spaces can accommo-
date van widths, is permitted.
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If valet parking is provided, there must be an accessible passenger loading zone.

If a lot is limited to the exclusive use of employees, and none of the employees are individuals. with
disabilities requiring accessible parking, accessible spaces may be assigned to employees without disabilities.

III- 7.4400 Signage (ADAAG§4.1.2(7». Requirements for exterior signs are essentially the same as
those for interior signs (see §4.L3(b)below). Theinternational symbol of accessibility must be used to
indicate accessible parking spaces; accessible passenger loading zones; and accessible entrances and
toilet facilities, if all are not accessible.

ID-7.5000 Buildings: New construction (ADAAG §4.1.3).

ID-7.5100 General. This section contains scoping requirements for new construction.

IIT-7.S105 Accessible route (ADAAG §4.1.3(1». An accessible route must connect all accessible
elements within a building.

IIT-7.5110 Stairs (ADAAG §4.1.3(4». Interior and exterior stairs must comply if they go between
levels not connected by an elevator, ramp, or lift.

ITI-7.5115 Elevators and platform lifts (ADAAG §4.1.3(5». Elevators are required to serve each
level in a newly constructed building, with four exceptions:

1) Exception 1 is the "elevator exemption" discussed above (see III-5.4000).

2) Exception 2 exempts elevator pits, elevator penthouses, mechanical rooms, and piping or
equipment catwalks.

3) Exception 3 permits the use of accessible ramps instead of elevators at any time.

4) Exception 4 permits the use of platform lifts under certain conditions. Lifts must permit
unassisted entry, operation, and exit.

ITI-7.S120 Windows (ADAAG §4.1.3(6». There are currently no requirements for windows.

ID-7.5125 Doors (ADAAG §4.1.3(7». The following doors must be accessible:

1) At least one at each accessible entrance and at each accessible space;

2) Each door that is part of an accessible route; and

3) Each door that is required for egress.

Automated doors are not required. Because of a wide variety of factors that affect door usability, no
specific force limit for exterior doors is identified, although standards are provided for interior doors.

61



111-7.5130 Entrances (ADAAG §4.1.3(8». At least 50 percent of all public entrances must be
accessible with certain qualifications. In addition, there must be accessible entrances to enclosed
parking, pedestrian tunnels, and elevated walkways.

111-7.5135 Areas of rescue assistance (ADAAG §4.1.3(9». Areas of rescue assistance (safe areas
in which to await help in an emergency) are generally required on each floor, other than the ground
floor, of a multistory building. An accessible egress route or an area of rescue assistance is required
for each exit required by the local fire code. Specific requirements are provided for such features as
location, size, stairway width, and two-way communications. Areas of rescue assistance are not
required in buildings with supervised automatic sprinkler systems, nor are they required in
alterations.

111-7.5140 Drinking fountains (ADAAG §4.1.3(10». Where there is only one drinking fountain
on a floor, it must be accessible both to individuals who use wheelchairs and to those who have
difficulty bending or stooping (for example, by using a "hi-lo" fountain or a fountain and a water
cooler). Where there is more than one fountain on a floor, 50 percent must be accessible to persons
using wheelchairs.

111-7.5145 Bathrooms (ADAAG §§4.1.3(11); 4.22.4). Every public and common use bathroom
must be accessible. Generally only one stall must be accessible (standard five-by-five feet). When
there are six or more stalls, there must be one accessible stall and one stall that is three feet wide.

111-7.5150 Storage, shelving, and display units (ADAAG §4.1.3(12». One of each type of
storage facility must be accessible. Self-service shelves and displays must be on an accessible route
but need not be lowered within reach ranges of individuals who use wheelchairs.

111-7.5155 Controls and operating mechanisms (ADAAG §4.1.3(13». All controls in accessible
areas must comply with reach requirements and must be operable with one hand without tight
grasping, pinching, or twisting of the wrist.

111-7.5160 Alarms (ADAAG §4.1.3(14». Both audible and visual alarms are required when
emergency warning systems are provided. ADAAG has detailed requirements concerning features
needed for visual alarms, including type of lamp, color, flash rate, and intensity.

111-7.5161 Detectable warnings (ADAAG 4.1.3(15». The requirement for detectable warnings at
certain locations is under review by the Architectural and Transportation Barriers Compliance
Board, and will be the subject of future rulemaking.

111-7.5165 Signage (ADAAG §§4.1.3(16); 4.30.7}. Different requirements apply to various types
of signs:

1) Signs designating permanent rooms and spaces (e.g., men's and women's rooms, room
numbers, exit signs) must have raised and Brailled letters; must comply with finish and
contrast standards; and must be mounted at a certain height and location.
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2) Signsthat provide direction toorinformation about functionalspacesof a b~i1dingee.g.,
"cafeteria this way;" "copy room'tjneed notcomply.with requirements for raised and '
Brailled letters, btlt they must comply with requirements for'chara.cter'proportion, finish, 'and
contrast. If suspended or projected.overhead, they must also comply.withcharacter height
requirements. " ., ,

3) Building directories ~d'oth~r~j~s providing temporary information (such as current
occupant's name) do nothavej» comply with anyADMG requirements.

4) New symbols of accessibility identifying volume control telephones, text telephones,and
assistive listening systems are required.

5) When pictograms (pictorial symbols) are used as a sign to designate a permanent room or
space (e.g., a men's or women's room), they must be accompanied by an equivalent verbal
descriptionplaced directly below the pictogram. The field used for thepictogram must be
at least six inches in height (not counting the space used for the verbal description), and the

. verbal description must employ Braille and raised characters.

111-7.5170 Telephones (ADAAG §4.1.3(17». This section establishes requirements for
accessibility of pay phones to persons with mobility impairments, hearing impairments (requiring
some phones with volume controls), and those who cannot use voice telephones and need "text
telephones" (referred to in the Department's rule as telecommunication devices for the deaf
(TDD's»:

1) One accessible public phone must be provided for each floor, unless the floor has two or
more banks of phones, in which case there must be one accessible phone for each bank.

2) All accessible public phones must be equipped with volume controls. In addition, 25
percent, but never less than one, of all other public phones must have volume controls.

3) One TDD or text telephone must be provided inside any building that has four or more
public pay telephones, counting both interior and exterior phones. In addition, one TDD or
text telephone (per facility) must be provided whenever there is an interior public pay
phone in a stadium or arena; convention center; hotel with a convention center; covered
shopping mall; or hospital emergency, recovery, or waiting room.

ill-7.5175 Fixed seating (ADAAG §4.1.3(l8». At least five percent of fixed or built-in seating or
tables must be accessible. Wheelchair seating spaces in assembly areas and restaurants are not
subject to this requirement but, rather, are covered by specific requirements for "assembly areas"
and "restaurants."

111-7.5180 Assembly areas (ADAAG §4.1.3(19». This section specifies the number of wheelchair
seating spaces and types and numbers of assistive listening systems required in assembly areas.

1) Wheelchair seating: Requirements for wheelchair seating are triggered in any area that
seats four or more people. The number of wheelchair locations required depends upon the
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size of the assembly area. Dispersal of wheelchair seating is required in assembly areas
where there are more than 300 seats. In addition, at least one percent of all fixed seats
must be aisle seats without armrests (or with removable armrests) to allow for transfer
from a wheelchair. Fixed seating for companions must be located adjacent to each wheel-
chair location. Finally, wheelchair seating must adjoin an accessible route that serves a
means of egress from the assembly area. Under circumstances where wheelchair seating
will be located adjacent to a portion of an aisle that serves as an accessible means of egress,
then other portions of that aisle and other aisles that do not serve the accessible wheelchair
locations are not required to comply with the requirements for ramps. ADAAG does not
specify the location of the accessible means of egress. Therefore, the accessible means of
egress from wheelchair locations can be through the rear, the side, or the front of the
theater. (The general requirements for accessible routes are discussed above in III-7.4200.)

2) Assistive listening systems: Certain fixed seating assembly areas that accommodate 50 or
more people or have audio-amplification systems must have a permanently installed
assistive listening system. Other assembly areas must have a permanent system or an
adequate number of electrical outlets or other wiring to support a portable system. A special
sign indicating the availability of the system is required. The minimum number of receivers
must be equal to four percent of the total number of seats, but never less than two.

ID-7.5185 Automated teller machines (ATM's) (ADAAG §4.1.3(20». Where ATM's are
provided, each must be accessible, except that only one need comply when two or more ATM's are
at the same location. Accessible machines must have, among other features, accessible controls as
well as instructions and other information accessible to persons with sight impairments. This can
include Braille and raised letters and/or audio handsets, along with tactile keys.

The ADAAG standard now in effect provides that ATM's must meet the requirements for both
a forward and a side approach. That standard, however, is under review by the Architectural and
Transportation Barriers Compliance Board, and is the subject of current rulemaking.

ADAAG permits departures from particular technical requirements by use of other designs and
technologies where the alternative designs and technologies will provide substantially equivalent or
greater access to and usability of the facility. It may be possible to show that meeting only one of
the reach ranges with respect to a particular ATM, as installed, provides equivalent facilitation in
compliance with ADAAG.

ID-7.5190 Dressing and fitting rooms (ADAAG §4.1.3(21». Where dressing rooms are
provided, five percent or at least one must be accessible. Technical standards are provided for
doors, benches, and mirrors, with less stringent standards for alterations.

111-7.6000 Additions (ADAAG §4.1.5). Each addition to an existing building is regarded as an
alteration subject to the ADAAG alterations requirements (including triggering of path of travel
obligations, if applicable). If the addition does not have an accessible entrance, the path of travel
obligation may require an accessible route from the addition through the existing building, including
its entrance and exterior approaches, subject to the 20 percent disproportionality limitation. Moreover,
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to the extent that a space or element is newly constructed as part of an addition, it is also regarded as
new construction and must comply with the applicable new construction provisions of ADAAG.

ILLUSTRATION: A new multistory parking structure is planned as an addition to an
existing shopping mall that is served by an elevator. Each floor of the parking garage will
be connected by an accessible route to the shopping mall. As an addition, me parking
structure is subject to both the new construction and alterations requirements of ADAAG.
If the parking structure functions as a separate building and may be used independently of
the shopping mall- for instance, when the shopping mall is not open for business -then it
would not be sufficient to provide vertical access only through the shopping center. In that
case, an elevator or accessible ramp would be required in the parking structure to serve each
level of the garage. If, on the other hand, vertical access to each level of the garage may be
achieved through the shopping mall at all times that the garage is open, an elevator or
accessible ramp would not be required in the parking structure.

111-7.7000 Alterations (ADAAG §4.1.6)~ Throughout ADAAG, there are numerous examples of
areas where there are less stringent standards for alterations than for new construction. For
instance-

1) Section 4.1.6(3) contains a detailed set of special technical provisions for alterations to be
applied where it is technically infeasible to comply with other provisions of the guidelines.
Entities are permitted to -

a) Install only one accessible unisex bathroom per floor;

b) Cluster wheelchair seating in altered assembly areas;

c) Use platform lifts as part of an accessible route, without having to meet any of the
conditions for use of platform lifts applicable in the new construction context
(§4.1.3(S)); and

d) Install only one accessible dressing room for each sex on each level.

2) Areas of rescue assistance are not required in alterations (§4.1.6(l)(g)).

3) There are special less stringent requirements for alterations in many other areas, including
sales and service counters (§7.2(l)), check-out aisles (§7.3(1)), hotels (§9.l.S), and home-
less shelters (§9.S.2(2)).

111-7.8000 Special facility types

1II-7.8100 Historic preservation (ADAAG §4.1.7). This section contains requirements for
alterations to qualified historic buildings and facilities (see III-6.4000).

111-7.8200 Restaurants and cafeterias (ADAAG §5). In restaurants, generally all dining areas
and five percent of fixed tables (but not less than one) must be accessible. While raised or sunken
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dining areas must be accessible, inaccessible mezzanines are permitted under certain conditions.
ADAAG contains requirements for counters and bars, access aisles, food service lines, tableware
and condiment areas, raised speaker's platforms, and vending machine areas (but not controls).

llI-7.8300 Medical care facilities (ADAAG §6). In medical care facilities, all public and common
use areas must be accessible. In general purpose hospitals, and in psychiatric and detoxification
facilities, 10 percent of patient bedrooms and toilets must be accessible. The required percentage is
100 percent for special facilities treating conditions that affect mobility, and 50 percent for long-
term facilities and nursing homes. There are special, less stringent requirements for alterations.

Ill-7.8400 Business and mercantile (ADAAG §7).

1) Sales and service counters with cash registers: At least one of each type of sales or service
counter where a cash register is located must be accessible. Accessible counters must be
dispersed throughout the facility. Auxiliary counters are permissible in alterations.

Are frozen food and deli counters covered? No, but employees should be instructed to bring
food items around to the front of high counters for individuals with disabilities.

What does (lone of each type" mean in a store where computerized check-out permits universal
service at any cash register? The size of the store and the number of floors will be relevant factors
in determining how many counters need to be accessible.

ILLUSTRATION 1: A small one-story clothing store has four identical cash register
counters, one in each department. Only one counter need be accessible, if all items can be
purchased there.

ILLUSTRATION 2: A very narrow but six-story tall department store has identical cash
register counters throughout the facility. ADAAG will be satisfied if there is one accessible
counter per floor at which all purchases can be made.

BUT: If the same six-story department store is a full city block long, one per floor may not
be enough. A reasonable number should be provided.

2) Other counters: At counters without cash registers, such as bank teller windows and
ticketing counters, three alternatives are possible:

a) A portion of the counter may be lowered,

b) An auxiliary counter may be provided, or

c) Equivalent facilitation may be provided by installing a folding shelf on the front of
a counter to provide a work surface for a person using a wheelchair.

3) Check-out aisles (§7.3): At least one of each design of check-out aisle must be accessible,
and, in some cases, additional check-out aisles are required to be accessible (i.e., from 20 to 40
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percent) depending on the number of check-out aisles and the size of the facility. There are less
stringent standards for alterations.

111-7.8500 Libraries (ADAAG §8). In libraries, all public areas must be accessible. In addition,
five percent of fixed tables or study carrels (or at least one) must be accessible. At least one lane at
the check-out area and aisles between card catalogs, magazine displays, and stacks must be
accessible.

111-7.8600 Transient lodging (ADAAG §9).

1) Hotels, motels, dormitories, and similar places: Four percent of the first 100 rooms and
approximately two percent of rooms in excess of 100 must be accessible to persons with
mobility impairments and to persons with hearing impairments (i.e., contain visual alarms,
visual notification devices, volume-control telephones, and an accessible electrical outlet
for a text telephone). In hotels with more than 50 rooms, an additional one percent of the
rooms must be accessible rooms equipped with roll-in showers. Moreover, additional
rooms must be accessible to persons with hearing impairments in the same percentages as
above (i.e., four percent of the first 100 rooms and approximately two percent of rooms in
excess of 100). There are special provisions for alterations.

2) Homeless shelters, halfway houses, and other social service establishments: These entities
must provide the same percentage of accessible sleeping accommodations as other places
of transient lodging. At least one type of amenity in each common area must be accessible.
Alterations are subject to less stringent standards.

111-7.8700 Transportation facilities (ADAAG §10). ADAAG provides requirements for bus stops
and terminals, rail stations, and airports. These requirements have been incorporated by the
Department of Transportation in its regulations implementing the transportation provisions of titles
II and III.

There are currently no standards for boats or ferry docks.
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111-8.0000 ENFORCEMENT

Regulatory references: 28 CFR 36.501-36.508.

111-8.1000 General. The ADA establishes two avenues for enforcement of the requirements of title
III -

1) Private suits by individuals who are being subjected to discrimination or who have reason-
able grounds for believing that they are about to be subjected to discrimination.

2) Suits by the Department of Justice, whenever it has reasonable cause to believe that there is
a pattern or practice of discrimination, or discrimination that raises an issue of general
public importance. The Department will investigate complaints and conduct compliance
reviews of covered entities.

Do State or local civil rights agencies. have any role in enforcing title Ill? There is no provision
for State or local civil rights agencies to directly enforce title III of the ADA. They can, however,
enforce State or local laws that incorporate the standards of the ADA, or they can set up alternative
dispute resolution mechanisms (see III-8.6000).

111-8.2000 Private suits. Any person who is being subjected to discrimination on the basis of
disability in violation of title III of the Act may file a civil action for injunctive relief. Also, when a
person has reasonable grounds for believing that he or she is "about to be subjected to
discrimination" because of a violation of the new construction and alterations requirements of the
ADA, he or she may file a civil action.

ILLUSTRATION: X has reasonable grounds for believing that the plans for a hotel com-
plex are not in compliance with the ADA. X may file a lawsuit challenging the plans, even
though construction has not begun.

An individual is not required to engage in a futile gesture, if he or she has notice that a person
or organization does not intend to comply with its obligations under the Act.

At the request of the plaintiff or defendant, and if the court permits it, the Department of Justice
can intervene in the civil action, if it determines that the case is of general public importance. The
court may also appoint an attorney for the plaintiff and may permit him or her to commence the civil
action without first paying fees, costs, or security.

Remedies available in a private suit may include a permanent or temporary injunction, restrain-
ing order, or other order, but not compensatory or punitive money damages or civil penalties. In the
case of violations of the requirements for readily achievable barrier removal or for accessible new
construction and alterations, remedies to correct a violation may, as appropriate, include an order to
alter the facilities that do not meet the requirements of the Act to make them readily accessible to
and usable by individuals with disabilities. Also, the remedies may include requiring the provision
of an auxiliary aid or service, modification of a policy, or provision of alternative methods of barrier
removal.
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111-8.3000 Investigations and compliance reviews. The Department of Justice will investigate
alleged violations of title III and undertake periodic reviews of compliance of covered entities. An
investigation may be requested by any individual who believes that he or she has been discriminated
against or that a specific class of persons has been discriminated against in violation of title III. Where
the Department has reason to believe that there may be a violation, it may initiate a compliance review.

Complaints may be sent to the following address:

Disability Rights Section
Civil Rights Division
u.S. Department of Justice
P.O. Box 66738
Washington, D.C. 20035-6738

ill-8.4000 Suit by the Attorney General. The Department may bring a civil action in any
appropriate United States district court if it has reasonable cause to believe that -

I) Any person or group of persons is engaged in a pattern or practice of discrimination in viola-
tion of title III; or

2) .. Any person or group of persons has been discriminated against in violation of title III and the
discrimination raises an issue of general public importance.

What remedies are available in civil actions brought by the Department of Justice? The remedies
available include those available in an action brought by an individual, such as an order granting
temporary, preliminary, or permanent relief; requiring that facilities be made readily accessible to and
usable by individuals with disabilities; requiring provision of an auxiliary aid or service; or modifica-
tion of a policy, practice, or procedure.

Inaddition, in a suit brought by the Department, the court may award other appropriate relief,
including, if requested by the Department, monetary damages to individual victims of discrimination.
Monetary damages do not include punitive damages. They do include, however, all forms of compen-
satory damages, including out-of-pocket expenses and damages for pain and suffering.

Also, to vindicate the public interest, the court may assess a civil penalty against the covered
entity in an amount -

1) Not exceeding $50,000 for a first violation; and

2) Not exceeding $100,000 for any subsequent violation.

How will violations be counted in determining whether a particular violation is "first" or "subse-
quent"? All violations found in the first suit against a covered entity are considered to be the first
violation, so that the maximum penalty that may be assessed in that suit is $50,000. A "subsequent"
violation would not be found until the Department brought a second suit against the same covered
entity. The maximum penalty in each suit after the first suit is $100,000.
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Will good faith efforts be considered in determining the amount of civil penalty? Yes. In
considering what amount of civil penalty, if any, is appropriate, the court is required to give consid-
eration to any good faith effort or attempt by the covered entity to comply with its obligations under
the Act. One of the factors to be considered in evaluating good faith is whether the entity could
have reasonably anticipated the need for an appropriate type of auxiliary aid needed to accommodate
the unique needs of a particular individual with a disability.

111-8.5000 Attorney's fees. The prevailing party (other than the United States) in any action or
administrative proceeding under the Act may recover attorney's fees in addition to any other relief
granted. The "prevailing party" is the party that is successful and may be either the complainant
(plaintiff) or the covered entity against which the action is brought (defendant). The defendant,
however, may not recover attorney's fees unless the court finds that the plaintiff's action was
frivolous, unreasonable, or without foundation, although it does not have to find that the action was
brought in subjective bad faith. Attorney's fees include litigation expenses, such as expert witness
fees, travel expenses, and costs. The United States is liable for attorney's fees in the same manner
as any other party, but is not entitled to them when it is the prevailing party.

111-8.6000 Alternative means of dispute resolution. The ADA encourages the use of alternative
means of dispute resolution, including settlement negotiations, conciliation, facilitation, mediation,
factfinding, minitrials, and arbitration to resolve disputes, where appropriate and to the extent
authorized by law. In appropriate cases, these types of procedures may be faster, more efficient, and
less expensive than the judicial and administrative procedures available under the ADA. Alternative
means of dispute resolution, however, are intended to supplement the procedures provided in the
ADA, not to replace them. Use of alternative procedures is completely voluntary and must be
agreed to by the parties involved.

ID-8.7000 Technical assistance. The ADA recognizes the necessity of educating the public about
its rights and responsibilities under the Act and requires the Department of Justice, in consultation
with other agencies, to provide technical assistance to assist covered entities and individuals with
disabilities in understanding their rights and responsibilities under the ADA.

The Federal Government's experience in implementing section 504 of the Rehabilitation Act
of 1973, as amended, has demonstrated that a publicized, readily available, comprehensive technical
assistance program responsive to the problems and needs of its audience offers many advantages.
Technical assistance that is designed to meet the needs of individuals with disabilities, covered
entities, and the general public reduces misunderstandings regarding rights and responsibilities,
facilitates voluntary compliance, and promotes the exchange of information and the development of
more effective and less costly methods to address compliance issues. It also avoids an unnecessary
reliance on enforcement and litigation to achieve compliance.

Technical assistance includes the provision of expert advice, and both general and specific
information and assistance to individuals with disabilities, the general public, and entities covered by
the ADA. The purposes of this technical assistance are two-fold: to inform the public (including
individuals with rights protected under the Act) and covered entities about their rights and duties;
and to provide information about cost-effective methods and procedures to achieve compliance.
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The Department plans to provide technical assi$tance throughpublication~;'eSilii1;)its,;c~idbo~:pi~G~'S~
','and audiotapes, and public service announcements.' It ha~ developed-a numbt:1i<ofllontechmcal':f: .;,';
publications, including this manual, explain,tng therequirements ofthe Act, and' ~as'establishea;["
Speakers Bureau to provide speakers, for events such asconferences, workshops,andtrainitltg;pto~
grams. Itis also operating a telephot;leiRfo$ationline to respond to itiquiries.andI:~.gues~$,for,:",:;,;
publications and to provideadvice ti;)! individuals about specific problems: ,,{204J ,514~030:{ (Moide) ,
(2.02) 5t4-0381 (TDD). The Departmentalso.engages in avariety of Clearing house ft,mc#ons and

'operates anelectronic 'bulletin board to distribute informatioh," ", "".,' .
• ;.~.". ':,-;" j,

The Departmenthas awarded over $6,000,000 in t6~hnica1 assistancegrantstoSeorganlzations
todisseminate-technical-assistance to specific audiences. They include national associations of -.
covered' entities, such as restaurants, hotels and motels; 'and associations of individuals With disabili- ','
ties representing individuals with speech? hearing, and vision impairments, mobility impairments,
mental retardation, and epilepsy. For further information about specific materials produced by
grantees, call (202) 514-0~01 (voice) (202) 514-0381 (TDD). The Architectural and Transportation'
Barriers Compliance Board (800-USA-ABLE [Voice] (202) 272-5449 [TDD]), which was responsi-
blefor development of ADAAG, and the Equal Employment Opportunity Commission (800-669- ' '
EEOC [voice]; 800-800-3302 [TDD]) have also established telephone information services, In
addition, the National Institute on Disability and Rehabilitation Research has established ten Region-
al Disability and Business Accommodation Centers to serve as regional resources for ADA informa-
tion. To contact these centers, call (800) 949-4232 (voice and TDD).

The agencies involved in providing ADA technical assistance are making, and will continue to
.make, a sustained effort to ensure that effective technical assistance is available to all covered
entities. Nevertheless, covered entities retain responsibility for ensuring that their activities comply
with the requirements of the Act, and a public accommodation or other private entity is not excused
from compliance because of any failure to receive technical assistance.

Ill-S.8000 Effective date. The ADA requirements became effective on-

1) January 26, 1992, generally;

2) August 26, 1990, for purchase or lease of new vehicles that are required to be accessible.

New facilities designed and constructed for first occupancy later than January 26, 1993, must be
accessible.

Is there any grace period for small business? No. All businesses must comply by January 26,
1992. Small businesses, however, do enjoy limited protection from lawsuits. Except with respect to
new construction and alterations, no lawsuit may be filed until -

1) July 26, 1992, against businesses with 25 or fewer employees and gross receipts of $1
million or less.

2) January 26, 1993, against businesses with ten or fewer employees and gross receipts of
$500,000 or less.
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11l-9.0000 CERTIFICATION

Regulatory references: 28 CFR 36.601-36.608.

111-9.1000 General. The ADA authorizes the Attorney General to certify that State laws, local
building codes, or similar ordinances meet or exceed the title III accessibility requirements.
Certification is advantageous for the following reasons -

1) When an entity is designing, constructing, or altering a building in accordance with an
applicable State or local code that has been certified by the Department, the designer or
contractor will need to consult only that one code, in order to determine the applicable
Federal, State, and local requirements.

2) The covered entity will have some degree of assurance in advance of construction or
alteration that the ADA requirements will be met.

3) If a covered entity is subject to a lawsuit, compliance with a certified code will be rebut-
table evidence of compliance with the ADA.

4) A State or local agency enforcing a certified code is for practical, but not legal, purposes
facilitating compliance with the ADA and helping to eliminate confusion and possible
inconsistencies in standards. .

5) The amount of unnecessary litigation can be reduced, particularly if a State or local code
agency has an administrative method of effectively handling complaints concerning viola-
tions of its code.

Does this mean that if an architectural firm follows a certified State or local code, it will be safe
from any Federal lawsuits because the State or local government will be implementing the ADA?
No, but the firm will be less likely to face a lawsuit; and if it is sued, it has the advantage of rebut-
table evidence of compliance. Keep in mind that State and local agencies are not authorized to
enforce the ADA - which is a Federal civil rights statute - on behalf of the Federal government.
This is true even when those agencies are implementing a certified code.

Moreover, the existence of a certified code does not ensure that facilities will be constructed in
accordance with the code. In addition, even if a building is built to a certified code, that does not
prevent a lawsuit concerning the building's accessibility by the Department or by an individual.

111-9.2000 Relationship to State and local enforcement efforts. There are tens of thousands of
code jurisdictions in the United States that enforce some combination of State and local building
codes. Some, but not all, of these include accessibility requirements. Although many are based on a
model code, there are major variations among the State codes, and among local codes within some
States. Design and construction to these codes will not constitute compliance with the ADA, unless
the codes impose requirements equal to or greater than those of the ADA.
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The enforcement of these codes is the responsibility of State or local officials. They usually ..
review building plans and inspect projects at specific intervals during construction to ensure that the
construction complies with State and locallaws. State and local officials do not have the authority
to enforce the ADA on behal·f of the Federal government, .

Architects, builders, and others involved with design and construction are accustomed to the
State and local enforcement system, which lets them know before construction whether they need to
make changes to their plans inorder to achieve compliance. The ADA relies on the traditional
method of case-by-case civilrights enforcementin response to complaints. It does not contemplate
Federal ADA inspections similar to those done at the State or local level. The ADA certification
provisions will help to moderate the effects of these differences in enforcement procedures and
standards.

If a building has been designed, built, or altered in accordance with a certified code, and a
lawsuit concerning violation of the ADA standards is brought, the defendant will be able to point to
compliance with the certified code as "rebuttable evidence" of compliance with the ADA.

ILLUSTRATION: The JKL Hotel chain builds hotels to a standard plan throughout the
United States. The State of C has had its code certified by the Department, and JKL has
designed a hotel, according to its standard plan, to be built in that State. The State has
approved the plans, with no waivers or modifications. If the Department brings a lawsuit
challenging the hotel's compliance with ADAAG, JKL has the advantage of being able to
introduce .the approved plans as evidence that the design complies with the ADA. A hotel
designed to the same plans in the State of S, which does not have a code with accessibility
requirements, would also have that advantage because the hotel was designed in compli-
ance with a certified code.

If a builder follows a State's certified code, and the building official grants a waiver of certain
requirements, does that mean the waiver is goodfor ADA purposes too? No. State or local officials
have no authority to waive ADA requirements. Many State or local codes allow the building official
to grant waivers, variances,or other types of exceptions (e.g., in cases of "undue hardship," "impos-
sibility," or "impracticability"). They may also allow compliance by means other than those re-
quired by the code if "equivalent facilitation" is provided.

The ADA standards also include some exceptions (e.g., for structural impracticability in new
construction) and allow for equivalent facilitation. But no individual is authorized under the ADA
to grant the exceptions in advance; and the defendant in a lawsuit would have to justify the use of
any of those ADA exceptions.

The Department would not refuse to certify a code merely because it includes authority for or
procedures for waivers and variances. A defendant, however, would not be entitled to rely on
certification as rebuttable evidence of compliance, if a local or State official had granted a waiver or
other type of exception on the point at issue.

m-9.3000 Procedure: Application and preliminary review. The certification process begins
with an application to the Department by a "submitting official." The submitting official is one who
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has principal responsibility for administration of a code or who is authorized to submit a code on
behalf of a jurisdiction.

In some States, the local jurisdictions are required tofollow and enforce the State code. Can
the State submit a single application on behalf of the State as well as on behalf of all the local
jurisdictions ? Yes, the State can submit one application on behalf of the State and on behalf of any
local jurisdiction that has authorized the State to do so.

What does the State or local agency have to do before it applies for certification? Four things
are required:

1) The code or law must have been formally approved by the issuing body. In those States
where an administrative agency (rather than the legislature) is charged with developing a
code, and it becomes law on a certain date if it is not modified by the legislature before that
time, the Department will accept an application based on the code as approved by the
agency.

2) The agency has to give public notice of its intent to request certification and notice of a
hearing.

3) The agency has to hold a hearing within the State or locality at which the public is invited
to comment on the proposed request for certification. The hearing must be held after
adequate notice to the public and must be on the record (that is, a transcript of the hearing
must be produced). This procedure ensures input from the public at the State or local
level.

4) The agency has to make the materials and the certification request available for public
examination and copying.

What should the application include? The submitting official must include two copies of-

1) The code;

2) Standards or other documents referenced in the code;

3) The law creating the agency;

4) Any relevant manuals, guides, or other interpretive information;

5) Any formal legal opinions that pertain to the code;

6) Any model code or statute on which the code is based, along with an explanation of any
differences between the model and the code being submitted for certification;

7) The transcript of the public hearing; and
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8)· Any other information that the submitting official wants to be. considered,

111-904000 Preliminary determination. After receiving the application, the Office of the Assistant
Attorney General for Civil Rights will determine whether or not to begin considering the application
for certification. If the Assistant, Attorney General's office decides to proceed, the officewill
consult with the Architectural and Transportation Barriers Compliance Board .. After that
consultation, the office will make a preliminary determination to either -

1) Find that the code is equivalent (make a "preliminary determination of equivalency"); or

2) Deny certification.

The next step depends on which of these preliminary determinations is made.

ill-9.5000 Procedure following preliminary determination of equivalency. If the AAG makes a
preliminary determination of equivalency, he or she will -

1) Inform the submitting official in writing;

2) Publish a notice in the Federal Register informing the public of the preliminary determina-
tion and inviting comment for 60 days;

3) Consider the comments, and then hold an informal hearing in 'Washington. In many cases,
this "hearing" may consist of a meeting with those who are interested;

4) Consult again with the ATBCB and make a final determination of equivalency or a final
determination to deny the request for certification.

5) Publish a notice of the fmal determination in the Federal Register.

ill-9.6000 Procedure following preliminary denial of certification. If the preliminary
determination is to deny certification, then there will be no hearing.

The Department will notify the SUbmitting official of the preliminary determination. In the
notification, the Department may specify how the code could be modified so that it could receive a
preliminary determination of equivalency.

The submitting official will have at least 15 days to submit relevant material in opposition to the
preliminary denial. If no more information is received, no further action will be taken.

If more information is received, the Department will consider it. The Department will then
make either a fmal decision to deny certification or a preliminary determination of equivalency. If
at that stage the Assistant Attorney General makes a preliminary determination of equivalency, the
hearing procedures described in 1II-9.5000 will be followed.
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ID-9.7000 Effect of certification. Certification will only be effective concerning those features or
elements that are both covered by the certified code and addressed by the Department's regulations.

ILLUSTRATION: The Department's standards currently do not include specific provi-
sions concerning children's facilities. A private elementary school is built to the specifica-
tions of a code certified by the Department. Certification will not be effective for those
features of the building especially designed to be used by children (e.g., children's
restrooms, water fountains).

Will certification be effective only for theparticular edition of the code that is certified? Yes.
Amendments will not automatically be considered certified, and a submitting official will need to
reapply for certification of the changed or additional provisions.

Will certification apply to the process by which a State or local code is administered or en-
forced? No. In other words, the Department will evaluate and certify only the code itself, not the
process by which it is implemented. This is true even though the Department has certified a code
with provisions concerning waivers, variances, or equivalent facilitation. Certification of a code
with those provisions is not to be interpreted as an endorsement of actions taken pursuant to those
provisions. The Department's certification of a code is effective only with respect to the standards
in the code; it is not to be interpreted to apply to a State or local government's application of the
code. For example, a local official's decision that a particular approach constitutes equivalent
facilitation under a local code is not effective for ADA purposes.

Can a code that is consistent with ADAAG be certified if the local enforcement process allows
deviations from ADAA G? Yes. The Department expects that many jurisdictions will allow slight
variations from a particular code. ADAAG itself permits variations from its standards in certain
limited circumstances. ADAAG includes in §2.2 a statement allowing departures from particular
requirements where substantially equivalent or greater access and usability is provided. Several
sections specifically allow for alternative methods of providing equivalent facilitation and, in some
cases, provide examples.

What if a State or local official allows afacility to be constructed or altered in a manner that
does not follow the technical or scoping provisions of the certified code? If an official either waives
an accessible element or feature or allows a change that does not provide equivalent facilitation, the
fact that the Department has certified the code itself will not constitute rebuttable evidence that the
facility has been constructed or altered in accordance with the minimum accessibility requirements
of the ADA.

ID-9.8000 Certification and barrier removal in existing facilities. The Department will measure
equivalency against subpart D of the title III rule, New Construction and Alterations. The
Department will not require that provisions concerning barrier removal in existing facilities be
included in a code in order for it to be certified.

Will the Department certify a code that includes provisions similar to those in the Department'
title III rule concerning removal of barriers in existing facilities (e.g., on priorities, portable ramps,
seating in assembly areas)? The Department generally will not review these parts of a code.
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ill-9.9000 Review of model codes. The Department will not certify model codes, but the
Department will review models for equivalency with ADA requirements.

The Department's rule provides for review of model codes in recognition of the fact that many
codes are based on, or incorporate, models or consensus standards developed by nationally recog-
nized organizations. These organizations include, for example, the American National Standards
Institute (ANSI), Building Officials and Code Administrators (BOCA) International, the Council of
American Building Officials (CABO) and its Board for the Coordination of Model Codes (BCMC),
Southern Building Code Congress International (SBCCI), and the International Conference of
Building Officials (lCBO). The Department wishes to encourage the continued viability of the
consensus and model code process consistent with the purposes of the ADA.

The model code review process will be informal. The Department will not necessarily hold a
public hearing, but it has the discretion to do so and to ask for public comment. After the review,
the Department may issue guidance as to whether and in what respects the model code is consistent
with the ADA's requirements.

This guidance will not be binding on any entity or on the Department. Itwill assist in evalua-
tions of individual State or local codes; and it may also serve as a basis for establishing priorities for
consideration of individual codes.

Who can submit a model code for review? Itmust be submitted by an authorized representative
of the private entity responsible for developing the code.

ILLUSTRATION: The ABC model code, which includes both scoping and technical
provisions, is followed by 13 States. It contains its own unique scoping requirements, with
technical provisions that were developed by XYZ, Inc., another private group. An autho-
rized representative of ABC can submit the ABC code, including the XYZ technical provi-
sions, for review, even ifXYZ has not submitted its standard to the Department for review.
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Title III Technical Assistance Manual 1994 Supplement

111-1.0000 COVERAGE

111-1.1000 General.

[Insert the following text at the end of this section, p. 1.]

Are continuing education courses sponsored by a State bar association subject to title Ill'] Yes.
Continuing education courses sponsored by a State bar association are related to licensing, certifica-
tion, and credentialing of attorneys, and therefore are covered by title Ill's special requirements for
certain examinations and courses, whether or not they are mandatory. Independent of these require-
ments, if a continuing education course is offered by a private entity that owns, operates, leases, or
leases to a place of public accommodation, the entity offering that course would have to meet all of
the requirements generally applicable to public accommodations.

111-1.2000 Public Accommodations.

A. [Insert the following text before the question, "What if a private entity ... ?", p. 3.]

What does it mean for a facility's operations to "affect commerce"? The phrase "affect com-
merce" is a constitutional law concept frequently used in Federal statutes enacted pursuant to Con-
gress' power to regulate interstate commerce. Some factors to examine in determining whether a
facility's operation affects commerce are:

(a) Whether the facility is open to out-of-State visitors;

(b) Whether the products it exhibits or sells originated out of State, or have travelled through
other States;

(c) Whether facilities of this kind, in the aggregate, would affect interstate commerce.

ILLUSTRATION: A private restaurant, located near an interstate highway, serves customers
who come from other States and offers food that contains ingredients grown or processed in a
different State. This restaurant's operations affect commerce because of anyone of the fol-
lowing factors, independently: (a) it serves out-of-State customers; (b) it serves products that
originated out of State; or (c) the restaurant industry as a whole affects interstate commerce.

B. [Insert the following text before the question, "Is a bank ... ?" p. 3.]

If the owner of a building is not covered by the ADA, is it possible for a private tenant to still
have title III responsibilities? Yes. The fact that a landlord in a particular case is not covered by the
ADA does not necessarily negate title Ill's coverage of private entities that lease or operate places of
public accommodation within the facility.

ILLUSTRATION: A Federal Executive agency owns a building in which several spaces are
rented to retail stores. Although Federal executive agencies are not covered by the ADA, the
private entities that rent and operate the retail stores, which are places of public accommoda-
tion, are covered by title III.
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C. [Insert the following text before the question, "Does title III apply ... ?" p. 4.]

Are nursing homes, congregate care facilities, independent living centers, and retirement commu-
nities covered as places of public accommodation? Some may be. Nursing homes are covered as social
service center establishments. Similar residential facilities, such as congregate care facilities, inde-
pendent living centers, and retirement communities, are covered by title III, if they provide a signifi-
cant enough level of social services that they can be considered social service center establishments.
Social services in this context include medical care, assistance with daily living activities, provision of
meals, transportation, counseling, and organized recreational activities. No one of these services will
automatically trigger ADA coverage. Rather, the determination of whether a private entity provides a
significant enough level of social services will depend on the nature and degree of the services.

If a facility provides a significant enough level of social services such that it can be considered
a social service center establishment, all of those portions of the facility that are used in the provision
of the social services are covered by the ADA. For example, if the social services are provided
throughout the facility, including in the individual housing units, then the entire facility is a place of
public accommodation, covered by title III.

Are group homes covered by title Ili] Sometimes. Like congregate care facilities and the other
dual residential/social service facilities discussed above, group homes are covered by title III if they
provide a significant enough level of social services to be considered.social service center establish-
ments. The homes are not subject to title III if they simply provide family-like living arrangements
without significant social services. Foster care provided by a family in its own home is not covered.

D. [Insert the following text at the end of this section, p. 5.]

Are privately owned ships covered by title IIn Yes. Ships operated by a private entity that is
primarily engaged in the business of providing transportation are subject to ADA requirements
established by the u.S. Department of Transportation (see III-4.4700). (Ships registered under for-
eign flags that operate in United States ports may be subject to domestic laws, such as the ADA,
unless there are specific treaty prohibitions that preclude enforcement.) If a ship, or portion of a ship,
functions as one of the twelve categories of places of public accommodation, the ship is also subject
to the title III requirements for places of public accommodation.

ILLUSTRATION: A cruise ship is owned and operated by a private entity whose primary
business is to operate cruise ships. On the ship are places of lodging, restaurants, bars, a health
club, and a nightclub. The private entity is a public accommodation and must comply with the
applicable requirements of title III.

Places of public accommodation aboard ships must comply with all of the title III require-
ments, including removal of barriers to access where readily achievable. Currently, however, a ship is
not required to comply with specific accessibility standards for new construction or alterations,
because specific accessibility standards for new construction or alteration of cruise ships have not yet
been developed.
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111-1.3000Commercial Facilities.

[Insert the following text at the end of this section, p. 5.]

ILLUSTRATION: A manufacturing company has an extensive customer services operation,
which takes customer complaints and provides other services in connection with the retail sales
of the company's products. The customer services operation is a "service establishment," and
is thus separately covered as a place of public accommodation under the ADA. The manufac-
turing operation is covered as a commercial facility.

A commercial facility, such as a manufacturing facility, is not a place of public accommoda-
tion solely by virtue of its being open to vendors, salespersons, or job applicants. However, under
title I of the ADA, the private entity operating a commercial facility may have accessibility obliga-
tions regarding its job applicants.

ill-1.7000 Relationship to title II.

[Insert the following text after ILLUSTRATION 3, p. 8.]

ILLUSTRATION 4: If an existing commercial facility is owned by a private entity covered
by title III and rented to a public entity covered by title II, the private landlord does not be-
come subject to the public entity's title II program access requirement by virtue of the leasing
relationship. The private landlord only has title III obligations. These extend to the commer-
cial facility as a whole and to any places of public accommodation contained in the facility.
The governmental entity is responsible for ensuring that the governmental programs and
services offered in its rented space meet the requirements of title II.

111-1.8000Relationship to other laws.

ill-1.8200 Other Federal and State laws.

[Insert the following text at the end of this section, p. 8.]

ILLUSTRATION: A restaurant has constructed a new facility that is subject to both local
building code accessibility requirements and the requirements of the ADA. With respect to
some building features, the local code contains more stringent technical requirements than the
ADA; with respect to others, the ADA has the stronger standard. Each building element
should comply with the requirement (local or ADA) that provides the greatest degree of
accessibility .

Which law applies if the ADA provides broader remedies, but the other applicable law provides
more stringent technical requirements? Both. An aggrieved individual may file a lawsuit under both
the ADA and another law where both apply, but the ADA's remedies would be applicable only to the
ADA claim, because the ADA enforcement process may be used only to enforce the requirements of
the ADA. The ADA would not preempt the other law's requirements or remedies.
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111-3.0000 GENERAL REQUIREMENTS

111-3.8000 Direct threat.

r
[Insert the following text at the end of this section, p. 19.]

ILLUSTRATION 2: Denial of health club membership to an individual who is infected with
HIV would be a violation, because current medical evidence indicates that the HIV virus
cannot be contracted through casual contact, perspiration, or urine in an exercise room, sauna
room, or pool.

ILLUSTRATION 3: Refusal to provide dental services to an individual who is infected with
HfV because of the patient' sHIV-positive status would be a violation. Current medical evi-
dence indicates that the risk of HfV transmission from a patient to other patients and/or the
dental staff is infinitesimal, and can be even further reduced by the use of universal precau-
tions (infection control procedures that prevent the transmission of all infectious diseases,
including my).
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111-4.0000SPECIFIC REQUIREMENTS

111-4.1000Eligibility criteria.

[Insert the following text after Illustration 4, p. 22.]

ILLUSTRATION 5: A retail store has a policy of permitting only customers with driver's
licenses to write checks for purchases. Customers without driver's licenses must complete
credit applications before their checks will be accepted. This policy places an unnecessary
burden on persons who have disabilities that prevent them from obtaining driver's licenses.
The store must therefore allow customers who cannot obtain driver's licenses due to disability
to present state identification cards for check-verification purposes.

111-4.2000 Reasonable modifications.

111-4.2100 General.

A. [Insert the following text at the end of Illustration 2, p. 24.]

Also, if the motel's only available accessible rooms were offered at higher rates than the room
initially requested, it may be a reasonable modification of policy for the hotel to make the
more expensive rooms available at the lower rate. .

B. [Insert the following text after Illustration 3, p. 24.]

ILLUSTRATION 4: An individual requires assistance in order to use toilet facilities and his
only companion is a person of the opposite sex. Permitting a person of the opposite sex to
assist an individual with a disability in a toilet room designated for one sex may be a required
reasonable modification of policy.

ILLUSTRATION 5: A car rental company has a policy that customers who wish to secure car
rentals with cash must have been employed at their present jobs for a year or more. A respon-
sible, cash-paying customer with other sources of income, who is unemployed due to a disabil-
ity, applies to rent a car and is rejected. The ADA requires the car rental company to reason-
ably modify its procedures to permit rentals by individuals with other adequate sources of
income, including disability-related sources of income such as SSI, SSDI, Veteran's Adminis-
tration disability benefits, or employer's disability benefits.

ILLUSTRATION 6: An individual is unable to wait in a long line for an amusement park ride
because of a disability that carries with it a heightened sensitivity to heat. Another individual
cannot wait in line because the line moves along an inaccessible path. In both cases the park
may be required to modify its policy requiring all patrons to wait in line for attractions. For
example, the amusement park could make available a marker to hold an individual's place in
line.
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ILLUSTRATION 7: A movie theater has a policy prohibitingpatrons from consuming food
and beverages purchased outside the theater. The theater may be required to make an excep-

. tion to permit a parent to bring inappropriate food fora child with diabetes.

111-4.2300 Service animals ..

[Insert the following text at the end ofthis section, p. 25.]
, '1 ' ~.." ,

This regulation also acknowledges that in rare circumstances, if the nature of the goods and
services provided or accommodations offered would be fundamentally altered or the safe operation of
a public accommodation jeopardized, -a service animal need not be allowedto enter.

ILLUSTRATION: A showing by appropriate medical personnel that the presence or use of a ,
service animal would pose a significant health risk in certain designated areas of a hospital
may serve as a basis for excluding service animals in those areas.

111-4.3000Auxiliary aids.

111-4.3200 Effective communication.

A. [Substitute the following text for ILLUSTRATION 1, p. 27.]

ILLUSTRATION 1: H, an individual who is deaf, uses sign language as his primary means of
communication and also communicates by writing. He is shopping for film at a camera store.
Exchanging notes with the sales clerk would be adequate to ensure effective communication.

B. [Insert the following text after ILLUSTRATION 2, p. 27.]

ILLUSTRATION 2a: H goes to his doctor for a bi-weekly check-up, during which the nurse
records H's blood pressure and weight. Exchanging notes and using gestures are likely to
provide an effective means of communication at this type of check-up.

BUT: Upon experiencing symptoms of a mild stroke, H returns to his doctor for a thorough
examination and battery of tests and requests that an interpreter be provided. H's doctor
should arrange for the services of a qualified interpreter, as an interpreter is likely to be
necessary for effective communication with H, given the length and complexity of the commu-
nication involved.

C. [Insert the following text before the question, "Who is a qualified ... ?" p. 28.]

ILLUSTRATION 2: S, who is blind, goes to the corner laundromat. Displayed on the laundry
machine controls are written instructions for operating the machines. The company that owns
and operates the laundromat could make the machines accessible to S by Brailling the instruc-
tions onto adhesive labels and placing the labels (or a Brailled template) on the machines.
Alternatively, the laundromat company could arrange for a laundry room attendant to read the
instructions printed on the machines to S. Anyone particular method is not required, so long
as effective communication is provided.
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111-4.3420Outgoing calls by customers, clients, patients or participants.

[Insert the following text at the end of this section, p. 29.]

It is the hotel's or hospital's responsibility to monitor requests for TDD's to ensure that it has
a sufficient supply of such devices. The facility should acquire what it reasonably predicts will be an
adequate number of TDD's, and then acquire additional TDD's if experience shows that an increase is
necessary to meet actual demand.

Newly constructed hotels must have a certain number of rooms that are accessible to persons
who are deaf or hard of hearing (the exact number is dependent on the number of rooms in the hotel).
This number of rooms is a useful reference point for a facility attempting to gauge the number of
TDD's necessary for effective communication.

111-4.4000Removal of barriers.

111-4.4200Readily achievable barrier removal.

[Insert the following text at the end of this section, p. 34.]

ILLUSTRATION 3: A small car rental office for a national chain is located in a rural commu-
nity. Title III requires the company to install vehicle hand controls if it is readily achievable to
do so. However, this procedure may not be readily achievable in a rural, isolated area, unless
the company is provided adequate notice by the customer. What constitutes adequate notice
will vary depending on factors such as the remoteness of the location, the availability of
trained mechanics, the availability of hand controls, and the size of the fleet. For example,
notice of an hour or less may be adequate at a large city site where it is readily achievable to
stock hand controls and to have a mechanic always available who is trained to install them
properly. On the other hand, notice of two days may be necessary for a small, rural site where
it is not readily achievable to keep hand controls in stock and where there is only a part-time
mechanic who has been trained in the proper installation of controls.

Does the requirement for readily achievable barrier removal apply to equipment? Yes. Manu-
facturers are not required by title III to produce accessible equipment. Public accommodations,
however, have the obligation, if readily achievable, to take measures, such as altering the height of
equipment controls and operating devices, to provide access to goods and services.

ILLUSTRATION: Although manufacturers of washing machines are not obligated under the
ADA to produce machines ofa particular design, laundromats or resort guest laundry rooms
must do what is readily achievable to remove barriers to the use of existing machines.
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111-4.5000 Alternatives to barrier removal.

[Insert the following text after ILLUSTRATION 4, p. 40.]

ILLUSTRATION 5: A laundromat, if it is readily achievable to do so, must modify controls
on existing washing machines to be within an accessible reach range. If modification is not
readily achievable, thenassistive devices or services must be provided, such as a wand, me-
chanical grabber, or assistance from an on-duty laundromat attendant, if it is readily achiev-
able to do so.

ILLUSTRATION 6: A medical center that operates inaccessible mobile health care screening
vans must consider readily achievable alternative methods of providing access to the van's
services. Possible alternatives include providing equivalent services at an accessible site in the
medical center, using the van to deliver services to persons with disabilities in their own
homes, or transporting people with disabilities from their homes or the van site to an accessi-
ble facility where they can receive equivalent services.

8
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111-5.0000 NEW CONSTRUCTION

111-5.3000 Application of ADAAG.

[Insert the following text at the end of this section, p. 47.]

ILLUSTRATION 4: Although mobile health care screening vans are "facilities" subject to
the requirements of title III, there are no specific ADAAG standards for newly constructed or
altered vans. The vehicles are, however, subject to the other title III requirements including the
obligation to provide equal opportunity and the duty to remove architectural, communication,
and transportation barriers to the extent that it is readily achievable to do so, and if it is not
readily achievable to do so, to provide alternative methods of access to the services offered
through the mobile vans.

Does ADAAG apply to equipment that is not built in to the facility? No. Only equipment that is
fixed or built in to the facility, is covered by the accessibility standards (e.g., public pay telephones or
built-in ATMs). Free-standing equipment is not covered by ADAAG, but public accommodations
may be required to purchase accessible free-standing equipment in certain circumstances in order to
provide equal opportunity. They may also be required to make existing free-standing equipment
accessible to individuals with disabilities, if it is readily achievable to do so (see 111-4.4200).

111-5.4200 Professional office of a health care provider.

[Insert the following text after ILLUSTRATION 2, p. 49.]

ILLUSTRATION 3: A newly constructed building intended for physical therapy offices will
have two floors. The first floor will include patient treatment areas and the second floor will
be reserved exclusively for private physician offices and storage space. Regardless of whether
patients will receive treatment on each floor, both floors of the building together constitute the
professional office of a health care provider, and an elevator must be installed to ensure that
each floor is readily accessible to and usable by individuals with disabilities.

9
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111-6.0000 ALTERATIONS

111-6.1000 General.

[Insert the following text before the question, "What does . . . ?" p. 51.]

ILLUSTRATION 4: A parking lot is restriped. Because the restriping may affect the ability
of individuals with disabilities to gain access to the facility, the restriping project would be
considered an alteration and therefore must include accessible spaces and access aisles in the
number required by ADAAG.

10
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111-7.0000 THE AMERICANS WITH DISABILITIES ACT ACCESSIBILITY
GUIDELINES (ADAAG)

111-7.1000 General.

A. [Insert the following text before the question, "How does ADAAG ... ?" p. 57.]

Does the ADA eliminate the accessibility provisions that State and local code officials now
enforce? No. State and local code provisions remain in effect. However, if elements of a State or
local code provide a lesser standard of access than the ADA requires, a public accommodation or
commercial facility is still required to comply with the applicable ADA provision.

Who enforces ADAAG? The Department of Justice and private parties. ADAAG has been
adopted as part of the Department's regulation implementing title III. Title III of the ADA is en-
forced through compliance reviews, complaint investigations, and litigation initiated by the Depart-
ment of Justice, and through litigation initiated by private parties (see 111-8.0000).

Can local building inspectors certify compliance with the ADA? No. The ADA is not enforced
by State or local building inspectors. However, if a State or local accessibility code has been certified
by the Department (see 111-9.0000),compliance with that certified code will constitute rebuttable
evidence of compliance with the ADA in any enforcement proceeding.

Will the Department review building plans for compliance with ADAAG? No. There is no
Federal equivalent to the State code enforcement process. Neither the Department of Justice, nor any
other Federal agency, functions as a "building department" to review plans, to issue building permits
or occupancy certificates, or to provide interpretations of ADAAG during the building process.

B. [Insert the following text at the end of this section, p. 57.]

Does the new CABO/ANSI A117.1 standard replace ADAAG? No. The ADA requires the
Department of Justice to adopt regulations consistent with the guidelines for the design and construc-
tion of accessible buildings and facilities published by the u.S. Architectural and Transportation
Barriers Compliance Board (Access Board). The Department adopted ADAAG as the enforceable
title III standard. The publication of the revised CABO/ANSI standard does not alter the legal obliga-
tion of a place of public accommodation or commercial facility to comply with ADAAG as pub-
lished by the Department.

111-7.2000 General requirements/definitions.

111-7.2100 Equivalent facilitation.

[Insert the following text atthe end of the first paragraph of this section, p. 57.]

Will the Department tell me ifmy design is "equivalent"? No. The ADA, like all other Federal
civil rights laws, requires each covered entity to use its best professional judgment to comply with the
statute and the implementing regulations. The Department of Justice does not have a mechanism to
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certify any specific variation from the standards as being "equivalent." .Proposed alternative. designs, .
when supported by available data, are not prohibited; but in any title III investigation or lawsuit, the
covered entity would bear the burden of proving that any alternative design provides equal ~r greater
access.

if afacility complies with a State orlocal building-code, will it be considered incompliance with·
the ADA? Possibly. Compliance with a State or local code that has been certified by the Attorney
General (see III-9.0000) to be equivalent will provide rebuttable evidence of compliance with the
AnA. Compliance with a code that has not been certified will constitute ADA compliance only if it
can be demonstrated that the specific code provision at issue provides accessibility that equals or
exceeds the ADA requirement.

B. [Insert the following text at the end of this section, p. 58.]

Is it permissible to deviate from the requirements for elements such as lavatories, operating
controls and faucets, urinals, bathtubs, and shower stalls in order tofollow State or local building code
standards for these fixtures? Sometimes. Such deviations are permissible only if they provide access
equal to or greater than that required by the ADA.

111-7.4000 Sites and exterior facilities.

111-7.4200 Accessible route.

[Insert the following text after the first paragraph of this section, p. 60.]

The ADA, however, does not require the provision of an accessible route in cases where there
is no pedestrian route for the general public.

ILLUSTRATION 1: A developer would not be required to provide an accessible route be-
tween an accessible entrance to a retail store and a major highway bordering the site, if cus-
tomers only have access to the store by driving to the parking lot (i.e., where no pedestrian
route exists from the highway to the store). An accessible route would have to be provided,
however, for pedestrians to. travel from the parking lot to the facility's entrance.

ILLUS1RATION 2: Where multiple accessible facilities are built on the same site, an accessi-
ble route between the facilities will be required only where a pedestrian route for the general
public exists between the multiple facilities or where pedestrians typically walk between the
facilities.

Whether a route for the general public exists within a site depends upon the unique character-
istics of the site, including its geography and proximity to public transportation stops. Factors such
as the presence of sidewalks, crosswalks, or significant pedestrian flow along a particular route should
also be considered in determining whether a route for the general public exists. Creation of special
accessible routes along paths not available to the general public is not required.
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111-7.4300Parking.

A. [Insert the following text before the first sentence of this section, p. 60.]

If self-parking is provided for employees or guests of a public accommodation, accessible
parking spaces must be provided in compliance with the ADA.

B. [Insert the following text before the paragraph beginning, "If valet parking ... ?" p. 61.]

Accessible parking spaces must be located on the shortest accessible route of travel to the
facility's entrance. Accessible parking spaces and the required accessible route should be located
where individuals with disabilities do not have to cross vehicular lanes or pass behind parked vehicles
to have access to the entrance. If it is necessary to cross a vehicular lane because, for example, local
fire engine access requirements prohibit parking immediately adjacent to a building, then a marked
crossing should be used as part of the accessible route to the entrance.

111-7.5000Buildings: New construction.

111-7.5170 Telephones.

[Insert the following text at the end of paragraph 3 of this section, p. 63.]

Moreover, if any of the public pay telephones provided in these locations are coin-operated, then a
TDD or text telephone that can be used with a coin-operated telephone must be provided. If all of the
public pay telephones provided in these locations are card-operated only, then it is permissible to
provide a TDD or text telephone that can be used only with card-operated telephones.

111-7.5180Assembly areas.

[Insert the following text before the sentence beginning, "Finally, wheelchair seating .... " p. 64.]

In addition to requiring companion seating and dispersion of wheelchair locations, ADAAG
requires that wheelchair locations provide people with disabilities lines of sight comparable to those
for members of the general public. Thus, in assembly areas where spectators can be expected to stand
during the event or show being viewed, the wheelchair locations must provide lines of sight over
spectators who stand. This can be accomplished in many ways, including placing wheelchair loca-
tions at the front of a seating section, or by providing sufficient additional elevation for wheelchair
locations placed at the rear of seating sections to allow those spectators to see over the spectators who
stand in front of them. '

III -7.8000 Special facility types.
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111-9.0000 CERTIFICATION

11I~9.2000Relationship to State and local enforcement efforts.

[Insert the following text at the end of this section, at p. 73.]

May code officials issue binding interpretations of ADA accessibility provisions at the local level?
No. Code officials may not take any action that purports to relieve a public accommodation or
commercial facility of its obligation to comply fully with the ADA.

May code Officials be sued to challenge their implementation of a certified code? The certifica-
tion process is not intended to impose greater liabilities on State or local officials toward private
parties than they now have in carrying out their responsibilities under State law. Title III of the ADA
does not alter the personal liability of State or local officials enforcing State or local laws. The
Department of Justice anticipates that State and local officials enforcing a certified code will continue
to enforce that code under the same standard of care that would apply if the code was not certified.

Why should code officials seek certification of local accessibility codes? If the code in a local
jurisdiction is certified, the designers, contractors, and building owners will have some assurance that
compliance with those regulations will also satisfy ADA requirements. Through knowledgeable and
professional plan review and inspection services, a covered entity may benefit from the technical
assistance available from the local code official. Also, if there is an effective procedure for handling
complaints at the local level, litigation will be minimized.
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17 PRESERVATION
BRIEFS

Architectural Character.:
Identifying the Visual Aspects. of
Historic Buildings as an Aid to
Preserving Their Character
Lee H. N elson, FAIA

u.s. Department of the Interior
National Park Service
Preservation Assistance Division

The Secretary of the Interior's "Standards for Historic Preservation Projects" embody two important goals: 1) the preservation of
historic materials and, 2) the preservation of a building's distinguishing character. Every old building is unique, with its own identity
and its own distinctive character. Character refers to all those visual aspects and physical features that comprise the appearance of
every historic building. Character-defining elements include the overall shape of the building, its materials, craftsmanship, decorative
details, interior spaces and features, as well as the various aspects of its site and environment.

The purpose of this Brief is to help the owner or the
architect identify those features or elements that give
the building its visual character and that should be taken
into account in order to preserve them to the max-
imum extent possible.

There are different ways of understanding old
buildings. They can be seen as examples of specific
building types, which are usually related to abuilding's
function, such as schools, courthouses or churches.
Buildings can be studied as examples of using specific
materials such as concrete, wood, steel, or limestone.
They can also be considered as examples of an
historical period, which is often related to a specific ar-
chitectural style, such as Gothic Revival farmhouses,
one-story bungalows, or Art Deco apartment buildings.

There are many other facets of an historic building
besides its functional type, its materials or construction
or style that contribute to its historic qualities or
significance. Some of these qualities are feelings con-
veyed by the sense of time and place or in buildings
associated with events or people. A complete
understanding of any property may require documen-
tary research about its style, construction, function, its
furnishings or contents; knowledge about the original
builder, owners, and later occupants; and knowledge
about the evolutionary history of the building. Even
though buildings may be of historic, rather than ar-
chitectural significance, it is their tangible elements that
embody its Significance for association with specific
events or persons and it is those tangible elements both
on the exterior and interior that should be preserved.

Therefore, the approach taken in this Brief is limited
to identifying those visual and tangible aspects of the
historic building. While this may aid in the planning
process for carrying out any ongoing or new use or
restoration of the building, this approach is not a

substitute for developing. an understanding about the
significance of an historic building and the district in
which it is located.

If the various materials, features and spaces that give
a building its visual character are not recognized and
preserved, then essential aspects of its character may be
damaged in the process of change. .

A building's character can be irreversibly damaged or
changed in many ways, for example, by inappropriate
repointing of the brickwork, by removal of a distinctive
side porch, by changes to the window sash, by
changes to the setting around the building, by changes
to the major room arrangements, by the introduction of
an atrium, by painting previously unpainted wood-
work, etc.

A Three-Step Process to Identify A
Building's Visual Character
This Brief outlines a three-step approach that can be
used by anyone to identify those materials, features
and spaces that contribute to the visual character of a
building. This approach involves first examining the
building from afar to understand its overall setting and
architectural context; then moving up very close to ap-
preciate its materials and the craftsmanship and surface
finishes evident in these materials; and then going into
and through the building to perceive those spaces,
rooms and details that comprise its interior visual
character.

Step 1: Identify the Overall Visual Aspects

Identifying the overall visual character of a building is
nothing more than looking at its distinguishing physical
aspects without focusing on its details. The major con-
tributors to abuilding's overall character are embodied



in the general aspects of its setting; the shape of the
building; its roof and roof features, such as chimneys or
cupolas; the various projections on the building, such as
porches or bay windows; the recesses or voids in a
building, such as open galleries, arcades, or recessed
balconies; the opellings for windows and doorways; and
finally the various exterior materials that contribute to
the building's character. Step one involves looking at
the building from a distance to understand the
character of its site and setting, and it involves walking
around the building where that is possible. Some
buildings will have one or more sides that are more
important than the others because they are more highly
visible. This does not mean that the rear of the
building is of no value whatever but it simply means
that it is less important to the overall character. On the
other hand, the rear may have an interesting back
porch or offer a private garden space or some other
aspect that may contribute to the visual character. Such
a general approach to looking at the building and site
will provide a better understanding of its overall
character without having to resort to an infinitely long
checklist of its possible features and details. Regardless
of whether a building is complicated or relatively plain,
it is these broad categories that contribute to an
understanding of the overall character rather than the
specifics of architectural features such as moldings and
their profiles.
Step 2: Identify the Visual Character at Close Range
Step two involves looking at the building at close range
or arm's length, where it is possible to see all the sur-
face qualities of the materials, such as their-color and
texture, or surface"evidence of craftsmanship or age. In
some instances, the visual character is the result of the
juxtaposition of materials that are contrastingly different
in their color and texture. The surface qualities of the
materials may be important because they impart the
very sense of craftsmanship and age that distinguishes
historic buildings from other buildings. Furthermore,
many of these close up qualities can be easily damaged
or obscured by work that affects those surfaces. Ex-
amples of this could include painting previously un-
painted masonry, rotary disk sanding of smooth wood
siding to remove paint, abrasive cleaning of tooled
stonework, or repainting reddish mortar joints with
gray portland cement.

There is an almost infinite variety of surface
materials, textures and finishes that are part of a
building's character which are fragile and easily lost.
Step 3: Identify the Visual Character of the Interior
Spaces, Features and Finishes
Perceiving the character of interior spaces can be
somewhat more difficult than dealing with the exterior.

In part, this is because so much of the exterior can be
seen at one time and it is possible to grasp its essential
character rather quickly. To understand the interior
character, it is necessary to move through the spaces
one at a time. While it is not difficult to perceive the
character of one individual room, it becomes more dif-
ficult to deal with spaces that are interconnected and
interrelated. Sometimes, as in office buildings, it is the
vestibules or lobbies or corridors that are important to
the interior character of the building. With other groups
of buildings the visual qualities of the interior are
related to the plan of the building, as in a church with
its axial plan creating a narrow tunnel-like space which
obviously has a different character than an open space
like a sports pavilion. Thus the shape of the space may
be an essential part of its character. With some
buildings it is possible to perceive that there is a visual
linkage in a sequence of spaces, as in a hotel, from the
lobby to the grand staircase to the ballroom. Closing off
the openings between those spaces would change the
character from visually linked spaces to a series of
closed spaces. For example, in a house that has a front
and back parlor linked with an open archway, the two
rooms are perceived together, and this visual relation-
ship is part of the character of the building. To dose
off the open archway would change the character of
such a residence.

The importance of interior features and finishes to
the character of the building should not be overlooked.
In relatively simple rooms, the primary visual aspects
may be in features such as fireplace mantels, lighting
fixtures or wooden floors. In some rooms, the absolute
plainness is the character-defining aspect of the interior.
So-called secondary spaces also may be important in
their own way, from the standpoint of history or
because of the family activities that occurred in those
rooms. Such secondary spaces, while perhaps
historically significant, are not usually perceived as im-
portant to the visual character of the building. Thus we
do not take them into account in the visual
understanding of the building.

Conclusion

Using this three-step approach, it is possible to conduct
a walk through and identify all those elements and "
features that help define the visual character of the
building. In most cases, there are a number of aspects
about the exterior and interior that are important to the
character of an historic building. The visual emphasis of
this brief will make it possible to ascertain those things
that should be preserved because their loss or alteration
would diminish or destroy aspects of the historic
character whether on the outside, or on the inside of
the building.

For sale by the Superintendent of Documents, U.S. Government Printing Office
Washlngt~m, D.C_ 20402
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:Overall VisuaiCfi"arac;ter: "Sh~pe
The shape" of a building.can b~an important asp~stof its
overall visual character. The building illustrated here, for ex-
ample, has a distinctive horizontal box-like shave. with the
middle portion-of the box projecting up an extra story. This
puilding hasother.visualaspects that help define its overall
character, including the pattern of vertical bands of .win-
dows, th-e decorative horizontal bands w.hich sep~ll:ate the:
base of the building-from the upper floors; the dark brown
color of.the brick, the large arched entranceway.zand the
castle-like tower behind the building. ' '

Overall Visual Character: Openings

Window and door openings can be important to the overall
visual character of historic buildings. This view shows only
part of a much larger building, but the windows clearly help
define its character, partly because of their shape and
rhythm: the upper floor windows are grouped in a 4,3,4,1,4
rhythm, and the lower floor windows are arranged in a
regular 1,1,1, ... rhythm. The individual windows are tall,
narrow and arched, and they are accented by the different
colored arched heads, which are connected where there are
multiple windows so that the color contrast is a part of its
character. If additional windows were inserted in the gap of
the upper floors, the character would be much changed, as
it would if the window heads were painted to match the
color of the brick walls. Photo by Susan 1. Dynes

Overall Visual Cheractes: Shape

"It should not be' assumed that only large or u~usual
buildings have a shape that is distinctive or identifiable. The
front wall of this modest commercial building has a simple
three-part shape that is the controlling aspect of its overall
visual character. It consists of a large centerbay with a two
story opening that combines the storefront and the windows
above. The-upward projecting parapet and the decorative
stonework also relate to and emphasize its shape. The flank-
ing narrow bays enframe the side windows and the small
iron balconies, and the main' entrance doorway into the
store. Any changes to the center portion of this three-part
shape, could drastically affect the visual character of this
building. Photo by Emogene A. Bevitt

Overall Visual Character: Openings

The opening illustrated here dominates the visual character
of this building because of its size, shape, location, materials,
and craftsmanship. Because of its relation to the generous
staircase, this opening places a strong emphasis on the prin-
cipal entry to the building. Enclosing this arcade-like entry
with glass, for example, would materially and visually
change the character of the building. Photo by Lee H.
Nelson.
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Overall Visual Character: Roof and Related Features

This building has a number of character-defining aspects
which include the windows and the decorative stonework,
but certainly the roof and its related features are visually im-
portant to its overall visual character. The roof is not only
highly visible, it has elaborate stone dormers, and it also has
decorative metalwork and slatework. The red and black
slates of differing sizes and shapes are laid in patterns that
extend around the roof of this large and freestanding
building. Any changes to this patterned slatework, or to the
other roofing details would damage the visual character of
.the building. Photo by Laurie R. Hammel

Overall Visual Character: Roof and Related Features

On this building, the most important visual aspects of its
character are the roof and its related features such as the
dormers and chimneys. The roof is important to the visual
character because its steepness makes it highly visible, and
its prominence is reinforced by the patterned tinwork, the
six dormers and the two chimneys. Changes to the roof or
its features, such as removal or alterations to the dormers,
for example, would certainly change the character of this
building. This does not discount the importance of its other
aspects, such. as the porch, the windows, the brickwork, or
its setting; but the roof is clearly crucial to understanding the
overall visual character of this building as seen from a
distance. Photo by Lee H. Nelson
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Overall Visual Character: Projections

A projecting porch or balcony can be very important to the
overall visual character of almost any building and to the
district in which it is located. Despite the size of this
building (3 1/2 stories), and its distinctive roofline profile,
and despite the importance of the very large window open-
ings, the lacy wrap-around iron balcony is singularly impor-
tant to the visual character of this building. It would
seriously affect the character to remove the balcony, to
enclose it, or to replace it with a balcony lacking the same
degree of detail of the original material. Photo by Baird M.
Smith



Overall Visual Character: Projections

Since these are row houses, any evaluation of their visual
exterior character is necessarily limited to the front and rear
walls; and while there are a number of things competing for
attention in the front, it is the half round projecting bays
with their conical roofs that contribute most prominently to
the visual character. Their removal would be a devastating
loss to the overall character, but even if preserved, the
character could be easily damaged by changes to their color
(as seen in the left bay which has been painted a dark
color), or changes to their windows, or changes to their tile
roofs. Though these houses have other fine features that
contribute to the visual character and are worthy of preser-
vation, these half-round bays demonstrate the importance of
projecting features on an already rich and complex facade.
Because of the repetitive nature of these projecting bays on
adjacent row houses, along with the buildings' size, scale,
openings, and materials, they also contribute to the overall
visual character of the streetscape in the historic district. Any
evaluation of the visual character of such a building should
take into account the context of this building within the
district. Photo by Lee H. Nelson

Overall Visual Character: Projections

Many buildings have projecting features such as. porches,
bay windows, or overhanging roofs, that help. define their
overall visual character. This projecting porch because of its
size and shape, and because it copies the pitch and material
of the main roof, is an important contributor to the visual
character of this simple farmhouse. The removal or alteration
of this porch would drastically alter the character of this
building. If the porch were enclosed with wood or glass,or
if gingerbread brackets were added to the porch columns, if

. the tin roof was replaced with asphalt, or if the porch railing
was opened to admit a center stairway, the overall visual

.character could be seriously damaged. Although this project-
ing porch is an important feature, almost any other change
to this house, such as changes to the window pattern, or
changes to the main roof, or changes to the setting, would
also change its visual character. Photo by Hugh C. Miller

Overall Visual Character: Trim

If one were to analyze the overall shape or form of this
building, it would be seen that it is a gable-roofed house
with dormers and a wrap-around porch. It is similar to
many other houses of the period. It is the wooden trim on
the eaves and around the porch that gives this building its
own identify and its special visual character. Although such
wooden trim is vulnerable to the elements, and must be
kept painted to prevent deterioration; the loss of this trim
would seriously damage the overall visual character of this
building, and its loss would obliterate much of the close-up
visual character so dependent upon craftsmanship for the
moldings, carvings, and the see-through jigsaw work. Photo
by Hugh C. Miller

5



Overall Visual Character: Setting

In the process of identifying the overall visual character, the
aspect of setting should not be overlooked. Obviously, the
setting of urban row houses differs from that of a mansion
with a designed landscape. However, there are many in-
stances where the relationship between the building and its
place on the streetscape, or its place in the rural environ-
ment, in other words its setting, may be an important con-
tributor to its overall character.

In this instance, the comer tower and the arched entryway
are important contributors to the visual character of the
building itself, but there is also a relationship between the
building and the two converging streets that is also an im-
portant aspect of this historic building. The curb; sidewalk,
fence, and the yard interrelate with each other to establish a
setting that is essential to the overall visual character of the
historic property. Removing these elements or replacing
them with a driveway or parking court would destroy an
important visual aspect. Photo by Lee H. Nelson

Overall Visual Character: Setting

Even architecturally modest buildings frequently will have a
setting that contributes to their overall character. In this very
urban district, set-backs are the exception, so that the small
front yard is something of a luxury, and it is important to
the overall character because of its design and materials,
which include the iron fence along the sidewalk, the curved
walk leading to the porch, and the various plantings. In a
district where parking spaces are in great demand, such
front yards are sometimes converted to off-street parking,
but in this instance, that would essentially destroy its setting
and would drastically change the visual character of this
historic property. Photo by Lee H. Nelson
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Overall Visual Character: Setting

Among the various visual aspects relating to the setting of
an historic property are such site features as gardens, walks,
fences, etc. This can include their design and materials.
There is a dramatic difference in the visual character be-
tween these two fence constructions-one utilizing found
materials with no particular regard to their uniformity of size
or placement, and the other being a product of the machine
age utilizing cast iron components assembled into a pattern
of precision and regularity. If the corral fence were to be
repaired or replaced with lumberyard materials its character
would be dramatically compromised. The rhythm and
regularity of the cast iron fence is so important to its visual
character that its character could be altered by accidental
damage or vandalism, if some of the fence top spikes were
broken off thus interrupting the rhythm or pattern. Photos
by Lee H. Nelson



Arm's Length Visual Character: Materials.

At arm's length, the visual character is most often deter-
mined by the surface qualities of the materials and crafts-
manship; and while these aspects are often inextricably .
related, the original choice of materials often plays the domi-
nant role in establishing the close-range character because of
the color, texture, or shape of the materials.

In this instance, the variety and' arrangement of the
materials is important in defining the visual character, start-
ing with the large pieces of broken stone which form the
projecting base for the building walls, then changing to a
wall of roughly rectangular stones which vary in size, color,
and texture, all with accentuated, projecting beads of mortar,
then there is a rather precise and narrow band of cut and
dressed stones with minimal mortar joints, and finally; the
main building walls are composed of bricks, rather uniform
in color, with fairly generous mortar joints. It is the jux-
taposition and variety of these materials (and of course, the

laftsmanShiP)that is very important to the visual character.
hanging the raised mortar joints, for example, would
rastically alter the character at arm's length. Photo by Lee

H. Nelson .

Arm's Length Visual Charader: Craft Details

There are many instances where craft details dominate the
arm's length visual character. As seen here, the craft details
~e .especially noticeable because the stones are all of a
putorm color, and they are all squared off, but their sur-
faces were worked with differing tools and techniques to
create a great variety of textures, resulting in a tour-de-force
of craft details. This texture is very important at close range.
It was a deliberately contrived surface that is an important
contributor to the visual character of this building. Photo by
Lee H. Nelson

Arm's Length Visual Character: Craft Details

The arm's length visual character of this building is a com-
bination of the materials and the craft details. Most of the
exterior walls of this building consist of early 20th century
Roman brick, precisely made, unusually long bricks, in vary-
ing shades of yellow-brown, with a noticeable surface spot-
ting of dark iron pyrites. While this brick is an important
contributor to the visual character, the related craft details
are perhaps more important, and they consist of: unusually
precise coursing of the bricks, almost as though they were
laid up using a surveyor's level; a row of recessed bricks
every ninth course, creating a shadow pattern on the wall;
deeply recessed mortar joints, creating a secondary pattern
of shadows; and a toothed effect where the bricks overlap
each other at the comer of the building. The cumulative ef-
fect of this artisanry is important to the arm's length visual
character, and it is evident that it would be difficult to match
if it were damaged, and the effect could be easily damaged
through insensitive treatments such as painting the
brickwork or by careless repointing. Photo by Lee H. Nelson
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Arm's Length Visual. Character: Craft Details
On some buildings, there are subtle aspects of visual
character that cannot be perceived from a distance. This is
especially true of certain craft details that can be seen only
at close range. On this building, it is easily understood that
the narrow, unpainted, and weathered clapboards are an
important aspect of its overall visual character; but at close
range there are a number of subtle but very important craft
details that contribute to the handmade quality of this
building, and which clearly differentiate it from a building
with machine sawn clapboards. The clapboards seen here
were split by hand and the bottom edges were not dressed,
so that the boards vary in width and thickness, and thus
they give a very uneven shadow pattern. Because they
were split from oak that is unpainted, there are occasional
wa~ rays .in the wood that stand against the grain. Also
noticeable IS the fact that the boards are of relatively short
lengths, and that ~ey h~ve feath~r-edged ends that overlap
each other, a detail that IS very different from butted joints.
The occasional large nail heads and the differential silver-
gray weathering add to the random quality of the clap-
boards. All of these qualities contribute to the arm's length
visual character. Photo by Lee H. Nelson
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Arm's Length Visual Character: Craft Details
While hand-split clapboards are distinctive visual elements
~ their o~n way, machine-sawn and painted wood siding
IS equally important to the overall visual character in most
other instances. At arm's length, however, the machine
sawn siding may not be so distinctive; but there might be
other details that add visual character to the wooden
building, such as the details of wooden trim and louvered
shutters around the windows (as seen here), or similar sur-
face textures on other buildings, such as the saw marks on
wall shingles, the joints in leaded glass, decorative tinwork
on a rain conductor box, the rough surface of pebble-dash
stuccowork, or the pebbly surface of exposed aggregate
concrete. Such surfaces can only be seen at arm's length
and they add to the visual character of a historic building.
Photo by Hugh C. Miller

Interior Visual Character: Individually Important Spaces
In assessing the interior visual character of any historic
building, it is necessary to ask whether there are spaces
that are important to the character of this particular
building, whether the building is architecturally rich or
modest, or even if it is a simple or utilitarian structure.
. The character of the individually important space which is
illustrated here is a combination of its size, the twin curv-
ing staircases, the massive columns and curving vaulted
ceilings, in addition to the quality of the materials in the
floor and in the stairs. If the ceiling were to be lowered to
provide space for heating ducts, or if the stairways we•.
be. enclosed for code reasons, the shape and character
this space would be damaged, even if there was no per
n~nt physical damage. Such changes can easily destroy the
VIsual ~h.ar~cter of an individua.lly important interior space.
!hus., It IS Important that the VIsual aspects of abuilding's
interior character be recognized before planning any
changes or alterations. Photo by National Portrait Gallery



Interior Visual Character: Related Spaces

Many buildings have interior spaces that are visually or
physically related so that, as you move through them, they
are perceived not as separate spaces, but as a sequence of
related spaCt;!sthat are important in defining the interior

~haracter of the building. The example which is illustrated
,ere consists. of three spaces that are. visually linked to each
other.

The first of these spaces is the vestibule which is of a .
generous size and unusual in its owI1 right, but more im-
portant,it visually relates to the second space which is the
main stairhall. .

The hallway is the circulation artery for the building, and
leads both horizontally and vertically to other rooms and
spaces, but especially to the open and inviting stairway.

The stairway is the third part of this sequence of related
spaces, and it provides continuing access to the upper
floors.

These related spaces are very important in defining the in-
terior character of this building. Almost any change to these
spaces,such as installing doors between the vestibule and
the hallway, or enclosing the stair would seriously impact
their character and the. way that character is perceived. Top
photo by Mel Chamowitz, others by John Tennant

Interior Visual Character: Interior Features

Interior features are three-dimensional building elements or
architectural details that are an integral part of the building
as opposed to furniture. Interior features are often impor-
tant in defining the character of an individual room or
space. In some instances, an interior feature, like a large
and ornamental open stairway may dominate the visual
character of an entire building. In other instances, a modest.on stairway (like the one illustrated here) may be an im-
~rtant interior feature, and its preservation would be
crucial to preserving the interior character of the building.
Such features can also include the obvious things like
fireplace mantles, plaster ceiling medallions, or panelling,
but they also extend to features like hardware, lighting fix-
tures, bank tellers cages, decorative elevator doors, etc.
Photo by David W. Look
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Interior Visual Character: Interior Features

Modern heating or cooling devices usually add little to the
interior character of a building; but historically, radiators,
for instance, may have contributed to the interior character
by virtue of their size or shape, or because of their specially
designed bases, piping, and decorative grillage or
enclosures. Sometimes they were painted with several col-
ors to highlight their integral, cast-in details. In more recent
times, it has been common to overpaint and conceal such
distinctive aspects of earlier heating and plumbing devices,
so that we seldom have the opportunity to realize how
important they can be in defining the character of interior
rooms and spaces. For that reason, it is important to iden-
tify their character-defining potential, and consider their
preservation, retention, or restoration. Photo by David W.
Look

Interior Visual Character: Surface Materials and Finishes

When identifying the visual character of historic interior
spaces one should not overlook the importance of those
materials and finishes that comprise the surfaces of walls,
floors and ceilings. The surfaces may have evidence of
either hand-craft or machine-made products that are impor-
tant contributors to the visual character, including patterned
or inlaid designs in the wood flooring, decorative painting
practices such as stenciling, imitation marble or wood grain,
wallpapering, tinwork, tile floors, etc.

The example illustrated here involves a combination of
real marble at the base of the column, imitation marble pat-
terns on the plaster surface of the column (a practice called
scagliola), and a tile floor surface that uses small mosaic
tiles arranged to form geometric designs in several different
colors. While such decorative materials and finishes may be
important in defining the interior visual character of this
particular building, it should be remembered that in much
more modest buildings, the plainness of surface materials
and finishes may be an essential aspect of their historic
character. Photo by Lee H. Nelson
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Fragility of A Building's Visual Character

Some aspects of abuilding's visual character are fragile and
are easily lost. This is true of brickwork, for example,
which can be irreversibly damaged with inappropriate
cleaning techniques or by Insensitive repointing practices.
At least two factors are important contributors to the visual
character of brickwork, namely the brick itself and the
craftsmanship. Between these, there are many more aspects
worth noting, such as color range of bricks, size and shape
variations, texture, bonding patterns, together with the
many variable qualities of the mortar joints, such as color,
width of joint and tooling. These qualities could be easily
damaged by painting the brick, by raking out the joint with
power tools, or repointing with a joint that is too wide. As
seen here during the process of repointing, the visual
character of this front wall is being dramatically changed
from a wall where the bricks predominate, to a wall that is
visually dominated by the mortar joints. Photo by Lee H.
Nelson
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The Architectural Character Checklist/Questionnaire
,

LeeH. Nelson, FAIA
National Park Service

This checklist can beta.k~I1,to the building and used to identify those aspects that, give the building and setting its
essential visual qualitiesand charatter.This checklist: consists of a series q( questions that are designed to help in
identifying those things that contribute-to 'a building' scharacrer. The use of this checklist involves the three-step
process of looking for: 1) the overall visual aspects, 2) the visualcharacter at close range, and 3) the visual
character of interior spaces, featuresandfiriisp.es.' " ,

Because this is a process to identify architectural character, it does notaddress those intangible qualities that give
a property' or 'building or its contents.its historicsignificance, instead this checklist is organized on the assumption
that historic significance is embodied in those tangible aspects that include the building's setting, its form and '
fabric. '

Step One

1. Shape
What is there about the form or shape of the building that
gives the building its identity? Is the shape distinctive in
relation to the neighboring buildings? Is it simply a low,
squat box, or is it a tall, narrow building with a carper
tower? Is the shape highly consistent with its neighbors? Is
the shape so complicated because of wings, or ells, or dif-
ferences in height, that its complexity is important to its
character? Conversely, is the shape so simple or plain that
adding a feature like a porch would change that character?
Does the shape convey its historic function as in smoke
stacks or silos?

Notes on the Shape or Form of the Building:

2. Roof and Roof Features
Does the roof shape or its steep (or shallow) slope con-
tribute to the building's character? Does the fact that the
roof is highly visible (or not visible at all) contribute to the
architectural identity of the building? Are certain roof
features important to the profile of the building against the
sky or its background, such as cupolas, multiple chimneys,
dormers, cresting, or weathervanes? Are the roofing
materials or their colors or their patterns (such as patterned
slates) more noticeable than the shape or slope of the roof?

Notes on the Roof and Roof Features:

3. Openings
Is there a rhythm or pattern to the arrangement of win-
dows or other openings in the walls; like the rhythm of
windows in a factory building, or a three-part window in
the front bay of a house; or is there a noticeable relation-
ship between the width of the window openings and the
wall space between the window openings? Are there
distinctive openings, like a large arched entranceway, or
decorative window lintels that accentuate the importance of
the window openings, or unusually shaped windows, or
patterned window sash, like small panes of glass in the
windows or doors, that are important to the character? Is
the plainness of the window openings such that adding
shutters or gingerbread trim would radically change its
character? Is there a hierarchy of facades that make the
front windows more important than the side windows?
What about those walls where the absence of windows
establishes its own character?

Notes on the Openings:

4. Projections,
Are there parts of the building that are character-defining
because they project from the walls of the building like
porches, cornices; bay windows, or balconies? Are there
turrets; or widely overhanging eaves, projecting pediments
or chimneys?

Notes on the Projections:

5. Trim and Secondary Features
Does the trim around the windows or doors contribute to
the character of the building? Is there other trim on the
walls or around the projections that, because of its decora-
tion or color or patterning contributes to the character of
the building? Are there secondary features such as shutters,
decorative gables, railings, or exterior wall panels?

Notes on the Trim and Secondary Features:

6. Materials
Do the materials or combination of materials contribute to
the overall character of the building as seen from a distance
because of their color or patterning, such as broken faced
stone, scalloped wall shingling, rounded rock foundation
walls, boards and battens, or textured stucco?

Notes on the Materials:

7. Setting
What are the aspects of the setting that are important to
the visual character? For example, is the alignment of
buildings along a city street and their relationship to the
sidewalk the essential aspect of its setting? Or, conversely,
is the essential character dependent upon the tree plantings
and out buildings which surround the farmhouse? Is the
front yard important to the setting of the modest house? Is
the specific site important to the setting such as being on a
hilltop, along a river, or, is the building placed on the site
in such a way to enhance its setting? Is there a special rela-
tionship to the adjoining streets and other buildings? Is
there a view? Is there fencing, planting, terracing,
walkways or any other landscape aspects that contribute to
the setting?

Notes on the Setting:
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Step Two

8. Materials at Close Range
Are there one or more materials that have an inherent tex-
ture that contributes to the close range character, such as
stucco, exposed aggregate concrete, or brick textured with
vertical grooves? Or materials with inherent colors such as
smooth orange-colored brick with dark spots of iron
pyrites, or prominently veined stone, or green serpentine
stone? Are there combinations of materials, used in jux-
taposition, such as several different kinds of stone, com-
binations of stone and brick, dressed stones for window
lintels used in conjunction with rough stones for the wall?
Has the choice of materials or the combinations of materials
contributed to the character?

Notes on the Materials at Close Range:

9. Craft Details
Is there high quality brickwork with narrow mortar joints?
Is there hand-tooled or patterned stonework? Do the walls
exhibit carefully struck vertical mortar joints and recessed
horizontal joints? Is the wall shinglework laid up in pat-
terns or does it retain evidence of the circular saw marks or
can the grain of the wood be seen through the semi-
transparent stain? Are there hand split or hand-dressed
clapboards, or machine smooth beveled siding, or wood
rusticated to look like stone, or Art Deco zigzag designs ex-
ecuted in stucco?

Almost any evidence of craft details, whether handmade
or machinemade, will contribute to the character of a
building because it is a manifestation of the· materials, of
the times in which the work was done, and of the tools
and processes that were used. It further reflects the effects
of time, of maintenance (and/or neglect) that the building
has received over the years. All of these aspects are a part
of the surface qualities that are seen only at close range.

Notes on the Craft Details:

Step Three

10. Individual Spaces
Are there individual rooms or spaces that are important to
this building because of their size, height, proportion, con-
figuration, or function, like the center hallway in a house,
or the bank lobby, or the school auditorium, or the
ballroom in a hotel, or a courtroom in a county courthouse?

Notes on the Individual Spaces:

11. Related Spaces and Sequences of Spaces
Are there adjoining rooms that are visually and physically
related with large doorways or open archways so that they
are perceived as related rooms as opposed to separate
rooms? Is there an important sequence of spaces that are
related to each other, such as the sequence from the entry
way to the lobby to the stairway and to the upper balcony
as in a theatre; or the sequence in a residence from the en-
try vestibule to the hallway to the front parlor, and on
through the sliding doors to the back parlor; or the se-
quence in an office building from the entry vestibule to the
lobby to the bank of elevators?

Notes on the Related Spaces and Sequences of Spaces:

12

12. Interior Features
Are there interior features that help define the character of
the building, such as fireplace mantels, stairways and
balustrades, arched openings, interior shutters, inglenooks,
COrnices, ceiling medallions, light fixtures, balconies, doors,

windows, hardware, wainscotting, panelling, trim, church
pews, courtroom bars, teller cages, waiting room benches?

Notes on the Interior Features:

13. Surface Finishes and Materials
Are there surface finishes and materials that can affect the
design, the color or the texture of the interior? Are there
materials and finishes or craft practices that contribute to
the interior character, such as wooden parquet floors,
checkerboard marble floors, pressed metal ceilings, fine
hardwoods, grained doors or marblized surfaces, or
polychrome painted surfaces, or stencilling, or wallpaper
that is important to the historic character? Are there surface
finishes and materials that, because of their plainness, are
imparting the essential character of the interior such as
hard or bright, shiny wall surfaces of plaster or glass or
metal?

Notes on the Surface Finishes and Materials:

14. Exposed Structure
Are there spaces where the exposed structural elements
define the interior character such as the exposed posts,
beams, and trusses in a church or train shed or factory?
Are there rooms with decorative ceiling beams (non-
structural) in bungalows, or exposed vigas in adobe
buildings?

Notes on the Exposed Structure:

This concludes the three-step process of identifying
the visual aspects of historic buildings and is in-
tended as an aid in preserving their character and
other distinguishing qualities. It is not intended as a
means of understanding the significance of historical
properties or districts, nor of the events or people
associated with them. That can only be done through
other kinds of research and investigation.

This Preservation Brief was originally developed as a slide
talk/methodology in 1982 to discuss the use of the Secretary
of the Interior's Standards for Rehabilitation in relation to
preserving historic character; and it was amplified and
modified in succeeding years to help guide preservation
decisionmaking, initially for maintenance personnel in the
National Park Service. A number of people contributed to
the evolution of the ideas presented here. Special thanks go
to Emogene Bevitt and Gary Hume, primarily for the many
and frequent discussions relating to this approach in its
evolutionary stages; to Mark Fram, Ontario Heritage Foun-
dation, Toronto, for suggesting several additions to the
Checklist; and more recently, to my co-workers, both in
Washington and in our regional offices, especially Ward
Iandl. Sara Blumenthal, Charles Fisher, Sharon Park, AlA,
Jean Travers, Camille Martone, Susan Dynes, Michael
Auer. Anne Grimmer, Kay Weeks, Betsy Chittenden,
Patrick Andrus, Carol Shull, Hugh Miller, FAIA, Jerry
Rogers, Paul Alley, David Look, AlA, Margaret Pepin-
Donat, Bonnie Halda, Keith Everett, Thomas Keehan, the
Preservation Services Division, Mid-Atlantic Region, and
several reviewers in state preservation offices, especially
Ann Haaker, Illinois; and Stan Graves, AlA, Texas; for pro-
viding very critical and constructive review of the
manuscript.

This publication has been prepared pursuant to the Na-
tional Historic Preservation Act of 1966, as amended. Com-
ments on the usefulness of this information are welcomed
and can be sent to Mr. Nelson, Preservation Assistance
Division, National Park Service, U.S. Department of the In-
terior, P.O. Box 37127, Washington, D.C. 20013-7127. This
publication is not copyrighted and can be reproduced
without penalty. Normal procedures for credit to the author
and the National Park Service are appreciated.
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Historically, most buildings and landscapes were not de-
signed to be readily accessible for people with disabilities.
In recent years, however, emphasis has been placed on
preserving historically significant properties, and on making
these properties-and the activities within them-more
accessible to people with disabilities. With the passage of
the Americans with Disabilities Act in 1990, access to
properties open to the public is now a civil right.

This Preservation Brief introduces the complex issue of
providing accessibility at historic properties, and
,mderscores the need to balance accessibility and historic
preservation. Itprovides guidance on making historic
properties accessible while preserving their historic
character; the Brief also provides examples to show that
independent physical accessibility at historic properties can
be achieved with careful planning, consultation, and
sensitive design. While the Brief focuses primarily on
making buildings and their sites accessible, it also includes a
section on historic landscapes. The Brief will assist historic
property owners, design professionals, and administrators
in evaluating their historic properties so that the highest
level of accessibility can be provided while minimizing
changes to historic materials and features. Because many
projects encompassing accessibility work are complex, it is
advisable to consult with experts in the fields of historic
preservation and accessibility before proceeding with
permanent physical changes to historic properties.

Modifications to historic properties to increase accessibility
may be as simple as a small, inexpensive ramp to overcome
one entrance step, or may involve changes to exterior and
interior features. The Brief does not provide a detailed
explanation of local or State accessibility laws as they vary
from jurisdiction to jurisdiction. A concise explanation of
several federal accessibility laws is included on page 13.

Planning Accessibility Modifications
.Iistoric properties are distinguished by features, materials,
~paces, and spatial relationships that contribute to their
historic character. Often these elements, such as steep
terrain, monumental steps, narrow or heavy doors,

decorative ornamental hardware, and narrow pathways and
corridors, pose barriers to persons with disabilities,
particularly to wheelchair users (See Figure 1).

A three-step approach is recommended to identify and
implement accessibility modifications that will protect the
integrity and historic character of historic properties:

1) Review the historical significance of the property and
identify character-defining features;

2) Assess the property's existing and required level of
accessibility; and

3) Evaluate accessibility options within a preservation
context.

1) Review the Historical Significance of the Property
If the property has been designated as historic (properties
that are listed in, or eligible for listing in the National
Register of Historic Places, or designated under State or local
law), the property's nomination file should be reviewed to
learn about its significance. Local preservation commissions
and State Historic Preservation Offices can usually provide

Figure 1. It is important to identify the materials, features, and spaces
that should be preserved when planning accessibi(ity modifications. These
may include stairs, railings, doors, and door surrounds. Photo: National
Park Service files.
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copies of the nomination file and are also resources for
additional information and assistance. Review of the
written documentation should always be supplemented
with a physical investigation to identify which character-
defining features and spaces must be protected whenever
any changes are anticipated. If the level of documentation
for a property's Significance is limited, it may be necessary
to have a preservation professional identify specific historic
features, materials, and spaces that should be protected.

For most historic properties, the construction materials, the
form and style of the property, the principal elevations, the
major architectural or landscape features, and the principal
public spaces constitute some of the elements that should
be preserved. Every effort should be made to minimize
damage to the materials and features that convey a
property's historical significance when making
modifications for accessibility. Very small or highly
significant properties that have never been altered may be
extremely difficult to modify.

Secondary spaces and finishes and features that may be less
important to the historic character should also be
identified; these may generally be altered without
jeopardizing the historical significance of a property. Non-
significant spaces, secondary pathways, later additions,
previously altered areas, utilitarian spaces, and service
areas can usually be modified without threatening or
destroying a property's historical Significance.

2) Assess the Property's Existing and Required Level
of Accessibility
A building surveyor assessment will provide a thorough
evaluation of a property's accessibility. Most surveys
identify accessibility barriers in the following areas:
building and site entrances; surface textures, widths and
slopes of walkways; parking; grade changes; size, weight
and configuration of doorways; interior corridors and path
of travel restrictions; elevators; and public toilets and
amenities (See Figure 2). Simple audits can be completed
by property owners using readily available checklists (See

. Further Reading). Accessibility specialists can be hired to
assess barriers in more complex properties, especially those
with multiple buildings, steep terrain, or interpretive
programs. Persons with disabilities can be particularly
helpful in assessing specific barriers.

Figure 2. Surveys of historic properties can identify accessibility barriers.
Persons with disabilities and accessibilihJ consultants should participate
whenever possible. Photo: Thomas Jester.
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All applicable accessibility requirements=-local codes, State
codes and federallaws-. should be reviewed carefully
before undertaking any accessibility modification. Since
many States and localities have their own accessibility
regu~ation~ and codes (ea~h with t~eir own requireme~1
for dimensions and technical requirements), owners sli
use the most stringent accessibility requirements when
implementing modifications. The Americans with
Disability Act Accessibility Guidelines (ADAAG) is the
document that should be consulted when complying with
the Americans with Disabilities Act (ADA) requirements.

3) Identify and Evaluate Accessibility Options within a
Preservation Context
Once a property's significant materials and features have
been identified, and existing and required levels of
accessibility have been established, solutions can be
developed (See Figure 3). Solutions should provide the
greatest amount of accessibility without threatening or
destroying those materials and features that make a
property significant. Modifications may usually be phased
over time as funds are available, and interim solutions can
be considered until more permanent solutions are
implemented. A team comprised of persons with
disabilities, accessibility and historic preservation .
professionals, and building inspectors should be consulted
as accessibility solutions are developed.

Modifications to improve accessibility should generally be
based on the following priorities:

1) Making the main or a prominent public entrance
and primary public spaces accessible, including a
path to the entrance;

2) Providing access to goods, services, and program~

3) Providing accessible restroom facilities; and,

4) Creating access to amenities and secondary spaces.

All proposed changes should be evaluated for conformance
with the Secretary of the Interior's "Standards for the
Treatment of Historic Properties," which were created for
property owners to guide preservation work. These
Standards stress the importance of retaining and protecting
the materials and features that convey a property's
historical significance. Thus, when new features are
incorporated for accessibility, historic materials and
features should be retained whenever possible.
Accessibility modifications should be in scale with the
historic property, visually compatible, and, whenever
possible, reversible. Reversible means that if the new
feature were removed at a later date, the essential form and
integrity of the property would be unimpaired. The design
of new features should also be differentiated from the
design of the historic property so that the evolution of the
property is evident. See Making Historic Buildings
Accessible on page 9.

In general, when historic properties are altered, they should
be made as accessible as possible. However, if an owner or
a project team believes that certain modifications would
threaten or destroy the significance of the property, the
State Historic Preservation Officer should be consulted t_
determine whether or not any special accessibility
provisions may be used. Special accessibility provisions for
historic properties will vary depending on the applicable
accessibility requirements.
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Figure 3. Before implementing accessibility modifications, owners should
consider the potential effect on their historic property. At the Derby
House in Salem, Massachusetts, several solutions to make the entrance
accessible were considered, including regrading (a); a lift (b); and a ramp
(c). The solution, an entrance on a secondary elevation, preserves the
building's architectural significance and is convenient to designated
parking. Drawings: National Park Service Files..

In some cases, programmatic access may be the only option

Extremely small or unaltered historic properties, such as
o-story house museum with no internal elevator.

grammatic access for historic properties refers to
alternative methods of providing services, information, and
experiences when physical access cannot be provided. It

may mean offering an audio-visual program showing an
inaccessible upper floor of a historic house museum,
providing interpretive panels from a vista at an inaccessible
terraced garden, or creating a tactile model of a historic
monument for people with visual impairments.

Accessibility Solutions
The goal in selecting appropriate solutions for specific
historic properties is to provide a high level of accessibility
without compromising significant features or the overall
character of the property. The following sections describe
accessibility solutions and offer guidance on specific
historic property components, namely the building site,
entrances, interiors, landscapes, amenities, and new
additions. Several solutions are discussed in each section,
referencing dimensions and technical requirements from
the ADA's accessibility guidelines, ADAAG. State and local
requirements, however, may differ from the ADA
requirements. Before making any modification owners
should be aware of all applicable accessibility requirements.
The Building Site

An accessible route from a parking lot, sidewalk, and public
street to the entrance of a historic building or facility is
essential. An accessible route, to the maximum extent
possible, should be the circulation route used by the general
public. Critical elements of accessible routes are their
widths, slopes, cross slopes, and surface texture. Each of
these route elements must be appropriately designed so that
the route can be used by everyone, including people with
disabilities. The distance between the arrival and destination
points should also be as short as possible. Sites containing
designed landscapes should be carefully evaluated before
making accessibility modifications. Historic landscapes are
described in greater detail on pages 10and II.

Providing Convenient Parking. If parking is provided, it
should be as convenient as possible for people with
disabilities. Specially designated parking can often be
created to improve accessibility (See Figure 4). Modifica-
tions to parking configurations and pathways should not
alter significant landscape features.
Creating an Accessible Route. The route or path through a
site to a historic building's entrance should be wide enough,
generally at least 3 feet (91em), to accommodate visitors

Figure 4. Parking designated for people with disabilities is provided near
an accessible entrance to the Springfield Library in Springfield,
Massachusetts. Photo: William Smith.
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with disabilities and must be appropriately graded with a
stable, firm, and slip-resistant surface. Existing paths
should be modified to meet these requirements whenever
possible as long as doing so would not threaten or destroy
significant materials and features.

Existing surfaces can often be stabilized by providing a new
base and resetting the paving materials, or by modifying
the path surface. In some situations it may be appropriate
to create a new path through an inaccessible area. At large
properties, it may be possible to regrade a slope to less than
1:20 (5%), or to introduce one or more carefully planned
ramps. Clear directional signs should rnark the pathfrom
arrival to destination.

Entrances

Whenever possible, access to historic buildings should be
through a primary public entrance. In historic buildings, if
this cannot be achieved without permanent damage to
character-defining features, at least one entrance used by
the public should be made accessible. If the accessible
entrance is not the primary public entrance, directional
signs should direct visitors to the accessible entrance (See
Figure 5). A rear or service entrance should be avoided as
the only mean of entering a building.

Figure 5. A universal access symbol clearly marks the Arts and
Industries Building in Washington, D.C., and a push plate (right)
engages the automatic door-opener. Photo: Thomas Jester.

Creating an accessible entrance usually involves
overcoming a change in elevation. Steps, landings, doors,
and thresholds, all part of the entrance, often pose barriers
for persons with disabilities. To preserve the integrity of
these features, a number of solutions are available to
increase accessibility. Typical solutions include regrading,
incorporating ramps, installing wheelchair lifts, creating
new entrances, and modifying doors, hardware, and
thresholds.

Regrading an Entrance. In some cases, when the entrance
steps and landscape features are not highly significant, it
may be possible to regrade to provide a smooth entrance
into a building. If the existing steps are historic masonry,
they should be buried, whenever possible, and not removed
(See Figure 6).

Incorporating Ramps. Permanent ramps are perhaps the
most common means to make an entrance accessible. As a
new feature, ramps should be carefully designed and
appropriately located to preserve a property's historic
character (See Figure 7). Ramps should be located at public
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Figure 6. Entrances can be regraded to make a building accessible as long
as no significant landscape features will be destroyed and as long as the
building's historic character is preserved. The Houghton Chapel (a) i.li
Wellesley, Massachusetts, was made accessible by regrading over if'-
historic steps (b). Photos: Carol R. Johnson & Associates.

Figure 7. This ramp is convenient for visitors with disabilities and
preserves the building's historic character. The design is also compatible
in scale with the building. Photo: William Smith.

entrances used by everyone whenever possible, preferably
where there is minimal change in grade. Ramps should
also be located to minimize the loss of historic features at
the connection points-porch railings, steps, and win-
dows-and should preserve the overall historic setting and
character of the property. Larger buildings may have
below grade areas that can accommodate a ramp downll
an entrance (See Figure 8). Below grade entrances can b
considered if the ramp leads to a publicly used interior,
such as an auditorium, or if the building is serviced by a
public elevator. Ramps can often be incorporated behind



Figure 8. A new below-grade ramp provides access to Lake MacDonald
Lodge in Glacier National Park. Photo: Thomas Jester

historic features, such as cheek-walls or railings, to mini-
mize the visual effect (SeeFigure 9).
The steepest allowable slope for a ramp is usually 1:12 (8%),
but gentler slopes should be used whenever possible to
accommodate people with limited strength. Greater .
changes in elevation require larger and longer ramps to
meet accessibility scoping provisions and may require an
intermediate landing. Most codes allow a slightly steeper
ramp for historic buildings to overcome one step.

Ramps can be faced with a variety of materials, including
wood, brick, and stone. Often the type and quality of the
materials determines how compatible a ramp design will be
with a historic property (SeeFigure 10). Unpainted

lEsure-treated wood should not be used to construct
ps because it usually appears temporary and is not

ually compatible with most historic properties. Railings

Figure 9. This ramp was created by infilling the window-well and
slightly modifying the historic railing. The ramp preserves this building's
historic character. Photo: Thomas Jester.

Figure 10. This brick ramp provides access to St. Anne's Episcopal
Church in Annapolis, Maryland. Its design is compatible with the
historic building. Photo: Charity V. Davidson.

should be simple in design, distinguishable from other
historic features, and should extend one foot beyond the
sloped area (See Figure 11).

Ramp landings must be large enough for wheelchair users,
usually at least 5 feet by 5 feet (152.5em by 152.5em), and
the top landing must be at the level of the door threshold.
Itmay be possible to reset steps by creating a ramp to
accommodate minor level changes and to meet the
threshold without significantly altering a property's
historic character. If abuilding's existing landing is not
wide or deep enough to accommodate a ramp, it may be

Figure 11. Simple, contemporary railings that extend beyond the ramp
slope make this ramp compatible with the industrial character of this
building. Photo: Thomas Jester.

necessary to modify the entry to create a wider landing.
Long ramps, such as switchbacks, require intermediate
landings, and all ramps should be detailed with an
appropriate edge and railing for wheelchair users and
visually impaired individuals.

Temporary or portable ramps are usually constructed of
light-weight materials and, thus, are rarely safe or visually
compatible with historic properties. Moreover, portable
ramps are often stored until needed and, therefore, do not
meet accessibility requirements for independent access.
Temporary and portable ramps, however, may be an
acceptable interim solution to improve accessibility until a
permanent solution. can be implemented (See Figure 12).
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Installing Wheelchair
Lifts. -Platformslifts
and inclined stair lifts,
both of which
accommodate only one
person, can be used to
overcome changes of
elevation ranging from
three to 10 feet (,9m-3
m) in height. However,
many States have
restrictions on the use
of wheelchair lifts, so all
applicable codes should
be reviewed carefully
before installing one.
Inclined stair lifts,
which carry a wheel-
chair on a platform up a
flight of stairs, may be
employed selectively.

They tend to be visually intrusive, although they are
relatively reversible. Platform lifts can be used when there
is inadequate space for a ramp. However, such lifts should
be installed in unobtrusive locations and under cover to
minimize maintenance if at all possible (See Figure 13).A
similar, but more expensive platform lift has a retracting
railing that lowers into the ground, minimizing the visual
effect to historic properties (See Figure 14). Mechanical lifts
have drawbacks at historic properties with high public
visitation because their capacity is limited, they sometimes
cannot be operated independently, and they require
frequent maintenance.

Figure 12. The Smithsonian Institution
installed a temporary ramp on its
visitor's center to allow adequate time to
design an appropriate permanent ramp.
Photo; Thomas Jester.

Considering a New Entrance. When it is not possible to
modify an existing entrance, it may be possible to develop a
new entrance by creating an entirely new opening in an ap-
propriate location, or by using a secondary window for an
opening. Ibis solution should only be considered after ex-
hausting all possibilities for modifying existing entrances
(SeeFigure 15).

Retrofitting Doors. Historic doors generally should not be
replaced, nor should door frames on the primary elevation
be widened, as this may
alter an important
feature of a historic
design. However, if a
building's historic doors
have been removed,
there may be greater
latitude in designing a
compatible new en-
trance. Most accessi-
bility standards require
at least a 32" (82 em)
clear opening with man-
ageable door opening
pressures. The most
desirable preservation
solution to improve
accessibility is retaining
historic doors and
upgrading the door
pressure with one of
several devices. Auto-
matic door openers
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Figure 13. Platform lifts like the one
used on this building require minimal
space and can be removed without
damaging historic materials. Shielded
with lattice work, this lift is also
protected by the roof eaves. Approach
path should be stable, firm, and slip
resistant. Photo: Sharon Park.

.Readily AchievableAccessibifity ;
. Modifications .

Many accessibility solutions can be implemented easily
and inexpensively without destroying the Significance
of historic properties. While it may not be possible to
undertake all of the modifications listed below, each
change will improveaccessibility.

Sites and Entrances
• Creating a designated parking space.

• Installing ramps.

• Making curb cuts.
Interiors
• Repositioning shelves.
• Rearranging tables, displays, and furniture.

• Repositioning telephones.

• Adding raised markings on elevator control buttons.

• Installing flashing alarm lights.

• Installing offset hinges to widen doorways.

• Installing or adding accessible door hardware.

• Adding an accessible water fountain, or providing a
paper cup dispenser at an inaccessible water fountain.

Restrooms
• Installing grab bars in toilet stalls.

• Rearranging toilet partitions to increase maneuvering
space.

• Insulating lavatory pipes under sinks to prevent
bums.

• Installing a higher toilet seat.

• Installing a full-length bathroom mirror.

• Repositioning the paper towel dispenser.



Figure 14. At the
Lieutenant Governor's
Mansion in Frankfort,
Kentucky, a retracting lift
(b) was installed to
minimize the visual effect
on this historic building
when not in use (a).
Photos: Aging Technology
Incorporated.

Figure 15. A new
entrance to the
elevator lobby re-
places a window at

. Faneuil Hall in
Boston, Massa-
chusetts. The new
entrance is appro-
priately differen-
tiated from the
historic design.
Photo: Paul Holtz.

(operated by push buttons, mats, or electronic eyes) and
power-assisted door openers can eliminate or reduce door
pressures that are accessibility barriers, and make single or
double-leaf doors fully operational (See Figure 16).

Adapting Door Hardware. If a door opening is within an
inch or two of meeting the 32" (81 em) clear opening
requirement, it may be possible to replace the standard
hinges with off-set hinges to increase the size of the door
opening as much as 11/2" (3.8 em). Historic hardware can
be retained in place, or adapted with the addition of an
automatic opener, of which there are several types. Door
hardware can also be retrofitted to reduce door pressures.
For example, friction hinges can be retrofitted with ball-
bearing inserts, and door closers can be rethreaded to
reduce the door pressure.

JAltering Door Thresholds. A door threshold that exceeds
the allowable height, generally 1/2" (1.3 ern), can be altered
or removed with one that meets applicable accessibility

Figure 16. During the rehabilitation of the Rookery in Chicago, the
original entrance was modified to create an accessible entrance. Two
revolving doors were replaced with a new one flanked by new doors, one
of which is operated with a push-plate door opener. Photo: Thomas Jester.

requirements. If the threshold is deemed to be significant, a
bevel can be added on each side to reduce its height (See
Figure 17). Another solution is to replace the threshold
with one that meets applicable accessibility requirements
and is visually compatible with the historic entrance.
Moving Through Historic Interiors

Persons with disabilities should have independent access to
all public areas and facilities inside historic buildings. The
extent to which a historic interior can be modified depends
on the significance of its materials, plan, spaces, features, and
finishes. Primary spaces are often more difficult to modify
without changing their character. Secondary spaces may
generally be changed without compromising a building's
historic character. Signs should clearly mark the route to
accessible restrooms, telephones, and other accessible areas.

Installing Ramps and Wheelchair Lifts. If space permits,
ramps and wheelchair lifts can also be used to increase
accessibility inside buildings (See Figures 18 & 19).
However, some States and localities restrict interior uses of
wheelchair lifts for life-safety reasons. Care should be taken
to install these new features where they can be readily
accessed. Ramps and wheelchair lifts are described in detail
on pages 4-6.

Upgrading Elevators. Elevators are an efficient means of
providing accessibility between floors. Some buildings
have existing historic elevators that are not adequately
accessible for persons with disabilities because of their size,
location, or detailing, but they may also contribute to the
historical significance of a building. Significant historic
elevators can usually be upgraded to improve accessibility.
Control panels can be modified with a "wand" on a cord to
make the control panel accessible, and timing devices can
usually be adjusted.

Retrofitting Door Knobs. Historic door knobs and other
hardware may be difficult to grip and turn. In recent years,
lever-handles have been developed to replace door knobs.
Other lever-handle devices can be added to existing
hardware. If it is not possible or appropriate to retrofit
existing door knobs, doors can be left open during
operating hours (unless doing so would violate life safety
codes), and power-assisted door openers can be installed. It
may only be necessary to retrofit specific doorknobs to
create an accessible path of travel and accessible restrooms.
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Threshold Modifications

If x exceeds 1/2".
threshold should
be modified ,-'----- existing stone

threshold

securely fastened
wood or other
addition 1:12slope ,-----'-- existing threshold

,----------- new stone
threshold

modify/raise platform or floor
to create level threshold ,---- existing threshold

existing
platform
or floor

Figure 17. Thresholds that exceed allowable heights can be modified several ways to increase
accessibility. Source: Uniform Federal Accessibility Standard (UFAS) Retrofit Manual.

Modifying Interior Stairs. Stairs are the primary barriers
for many people with disabilities. However, there are some
ways to modify stairs to assist people who are able to
navigate them. It maybe appropriate to add hand railings
if none exist. Railings should be 1 1/4" (3.8 em) in diameter
and return to the wall so straps and bags do not catch.
Color-contrasting, slip-resistant strips will help people with
visual impairments. Finally, beveled or closed risers are
recommended unless the stairs are highly significant,
because open risers catch feet (See Figure 20).
Building Amenities

Some amenities in historic buildings, such as restrooms,
seating, telephones, drinking fountains, counters, may
contribute to a building's historic character. They will often
require modification to improve their use by persons with
disabilities. Inmany cases, supplementing existing amenities,
rather than changing or removing them, will increase access
and minimize changes to historic features and materials.

Upgrading Restrooms. Restrooms may have historic
fixtures such as sinks, urinals, or marble partitions that can

be retainedin the process of making
modifications ...Forexample, larger restrooms
can. sometimes be reconfigured by relocating
or combining partitions tocreate an
accessible toilet stall. Other changes to
consider are adding grab bars around toilet'!!W
covering hot water pipes under sinks with
insulation to prevent bums, and providing a
sink, mirror, and paper dispenser at a height
suitable for wheelchair users. A unisex
restroom may be created if it is technically
infeasible to create two fully accessible
restrooms, or if doing so would threaten or
destroy the significance of the building. It is
important to remember that restroom
fixtures, such as sinks, urinals, and partitions,
may be historic, and therefore, should be
preserved whenever possible.

Modifying Other Amenities. Other
amenities inside historic buildings may
require modification. Seating in a theater, for
example, can be made accessible by
removing some seats in several areas (See
Figure 21). New seating that is accessible can
also be added at the end of existing rows,
either with or without a level floor surface.
Readily removable seats may be installed in
wheelchair spaces when the spaces are not
required to accommodate wheelchair users.
Historic water fountains can be retained and
new, two-tiered fountains installed if space
permits. If public telephones are provided,
may be necessary to install at least a Text
Telephone (IT), also known as a
Telecommunication Device for the Deaf
(TOO) (See Figure 22). Historic service
counters commonly found in banks, theaters,
and hotels generally should not be altered.
It is preferable to add an accessible counter
on the end of a historic counter if feasible.
Modified or new counters should not exceed
36" (91.5 em) in height.

Figure 18. Symmetrical ramps at the Mayflower Hotel in Washington,'
D.C., provide access to the hotel's lower level. The design for the ramps
respects the historic character of this landmark building. Photo: Thomas
Jester.



MAKING A HISTORIC BUILDING ACCESSIBLE

The Orange County Courthouse (a), located in Santa Ana, California, was rehabilitated in the late 1980s as a county museum. As part of the rehabilitation,
the architect sensitively integrated numerous modifications to increase accessibility. To preserve the building's primary elevation, a new public entrance was
created on the rear elevation where parking spaces are located. A ramp (b) leads to the accessible entrance that can be opened with a push-plate automatic
door-opener (c). Modifications to interior features also increased accessibility. To create an accessible path of travel, offset hinges (d) were installed on doors
that were narrower than 32 inches (81.3 em). Other doors were rethreaded to reduce the door pressure. Beveling the 1" high thresholds (e) reduced their
height to approximately 1/4 inch (,64 em). The project architect also converted a storeroom into an accessible restroom (j). The original stairway, which has
open grillwork, was made more accessible by applying slip-resistant pressure tape to the marble steps (g). And the original elevator was upgraded with
raised markings, alarm lights, and voice floor indicators. Photos: Milford Wayne Donaldson, FAlA.
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MAKING HisTORIC LANDSCAPES,ACCESSIBLE
To successfully incorporate access into historic landscapes,
the planning process is sirriilar to that of other historic
properties. Careful research and inventory should be'
undertaken to determine which materials and features
convey the landscape's historical. significance. -As partof
this evaluation, those features tliat are character-defining
(topographical variation, vegetation, circulation,
structures, furnishings, objects) should be Identified"
Historic finishes, details/ and materials that also-contribute
toa landscape's significance should also be dp~umented
and evaluated prior to determiningan approach to
landscape accessibility. For example, aspects ofthe
pedestrian circulation system that need to be understood

.. include w.alk width, aggregate size, pavement pattern,
'texture, relief, and joint details. The context of the walk
should be understood including its edges and surrounding
area. Modifications to surface textures or widths of
pathways can often be made with minimal effect on
significant landscape features (a) and (b). .'

Additionally, areas of secondary importance such as
altered paths should be identified -- especially those where
'the accessibility modifications will not destroy a
landscape's significance; By identifying those features that
are contributing or non-contributing, a sympathetic
circulation experience can then be developed.

After assessing a landscape's integrity, accessibility
solutions can be considered. Full access throughout a
historic landscape may not always be possible. Generally,
it is easier to provide accessibility to larger, more open

(a.) To improve accessibility in Boston's Emerald Necklace Parks,
standard asphalt paving was replaced in selected areas with an imbedded
aggregate surface that is more in keeping with the landscape's historic
appearance. Photo: Charles Birnbaum.

(b.) The Friendly Garden at
Ranchos Los Alamitos, a
historic estate with
designed gardens in
southern California, was
made accessible with
limited widening of its
existing approach path.
Photo: Ranchos Los
Alamitos Foundation.

sites where there is a greater variety ofpriblic~xpe;'·tence.~.·
However, when a landscape is uniformly steep, it may only'
be possible to make discrete portions ora historic landscape
accessible, and viewers mayonly be ab~elo experience the
landscape from selected ,(antage points along a.prescribed .
pedestrian or vehicular access route. When defining.such a
-route, the interpretive value.of the user experience should
be considered; in other words; does the route provide.
physical or visual accessto those areas that are critical-to
understand the meaning ofthe landscape?

The following accessibility solutions address three
common landscape situations: 1) structures with low
integrity landscapes; 2) structures and landscapes of equal
significance; and, 3) landscapes of primary significance
with inaccessible terrain.

L The Hunnewell Visitors Center at the Arnold
Arboretum in Jamaica Plain, Massachusetts, was con-
structed in 1892. Its immediate setting has changed
considerably over time (c). Since the existing landscape
immediately surrounding this structure has little re-
maining integrity, the new accessibility solution has the
latitude to integrate a broad program including site
orientation, circulation, interpretation, and
maintenance.

The new design, which has few ornamental plants,
references the original planting design principles, with
a strong emphasis on form, color, and texture. In
contrast with the earlier designs, the new plantings
were set away from the facade of this historic building,

(c.) Hunnewell Visitor's Center before rehabilitation, revealing the
altered landscapes. Photo: Jennifer Jones, Carol R. Johnson and associates.

(d.) Hunnewell Visitors Center's entrance following rehabilitation,
integrating an accessiblepath (left), platform, and new steps. Photo:
Charles Birnbaum.
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allowing the visitor to enjoy its architectural detail. A
new walk winds up the gentle earthen berm and is
vegetated with plantings that enhance the interpretive
experience from the point of orientation (d). The new
curvilinear walks also provide a connection to the
larger arboretum landscape for everyone.

2. The Eugene O'Neill National Historic Site overlooks
the San Ramon Valley, twenty-seven miles east of San
Francisco, California. The thirteen-acre site includes a
walled courtyard garden on the southeast side of the
Tao House, which served as the O'Neill residence from
1937-44 (e). Within this courtyard are character-
defining walks that are too narrow by today's
accessibility standards, yet are a character-defining
element of the historic design. To preserve the
garden's integrity, the scale and the characteristics of
the original circulation were maintained by creating a
wheelchair route which, in part, utilizes reinforced
turf. This route allows visitors with disabilities to
experience the main courtyard as well.

3. Morningside Park in New York City, New York,
designed by Frederick Olmstead, Sr., and Calvert Vaux
in 1879, is sited on generally steep, rocky terrain (f).
Respecting these dramatic grade changes, which are
only accessible by extensive flights of stone stairs,
physical access cannot be provided without destroying
the park's integrity. In order to provide some
accessibility, scenic overlooks were created that
provide broad visual access to the park.

(e.) This view shows the new reinforced turf path at the Eugene O'Neill
National Historic Site that preserved the narrow Historic Path. Photo:
Patricia M. O'Donnell.

if) Steep terrain at Morningside Park in New York City cannot be made
accessible without threating or destroying this landscape's integrity.
Photo: Quennel! Rothschild Associates.

Figure 19. Inclined lifts can sometimes overcome interior changes of
elevation where space is limited. This lift in Boston's Faneuil Hall
created access to the floor and stage level of the State Room. Photo: Paul
Holtz.

Considering a New Addition as an Accessibility
Solution

Many new additions are constructed specifically to
incorporate modem amenities such as elevators, restrooms,
fire stairs, and new mechanical equipment. These new
additions often create opportunities to incorporate access
for people with disabilities. It may be possible, for
example, to create an accessible entrance, path to public
levels via a ramp, lift, or elevator (See Figure 23). However,
a new addition has the potential to change a historic
property's appearance and destroy significant building and
landscape features. Thus, all new additions should be
compatible with the size, scale, and proportions of historic
features and materials that characterize a property (See
Figure 24).

New additions should be carefully located to minimize
connection points with the historic building, such that if the
addition were to be removed in the future, the essential
form and integrity of the building would remain intact. On
the other hand, new additions should also be conveniently
located near parking that is connected to an accessible route
for people with disabilities. As new additions are
incorporated, care should be taken to protect Significant
landscape features and archeological resources. Finally, the
design for any new addition should be differentiated from
the historic design so that the property's evolution over
time is clear. New additions frequently make it possible to
increase accessibility, while simultaneously reducing the
level of change to historic features, materials, and spaces.
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Nosing Modtlications

Eliminate Nosing

Add Filler Under Nosing

Fin Open Risers
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to highest
operable. part

volume control
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to lower edge of
shelf or partition

Figure 20. In certain situations it may be appropriate to modify stair
nosings for persons with mobility impairments. Whenever possible,
stairs should be modified by adding new materials rather than removing
historic materials. Source: UFAS Retrofit Manual.

Figure 22. Amenities such as telephones should be at height that
wheelchair users can reach. Changes to many amenities can be adapted
with minimal effect on historic materials, features, and spaces. Source:
UFAS Retrofit Manual.

Wheelchair Seating Dispersed Throughout Seating Area
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additional single/
double wheelchair
spaces may be
provided using
removable seats

33·x48"spacefor-----4~------------~
single wheelchair II
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W" x 66" midpoint -----f---------,..
position for two
wheelchairs; omit
sixchairs or install
movable chairs

'-1----- 66"x 48" back or
front row position
for two wheel-
chairs; omit three
chairs (parked
wheelchairs should
not obstruct other
pedestrian traffic)

I I
I I

.....----~'------- aisle width must allow
passage of wheelchair
users;fire codes should
be consulted to deter-
mine required width

Theater Style ~ng

Figure 21. Seating in historic theaters and auditoriums can be changed to accommodate wheelchair users. Accessible seating areas should be connected to an
accessible route from the building entrance. Source: UFAS Retrofit Manual.
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Figure 23. New additions to historic buildings c:aribedesigned.t« itzcre~e
a~cessibllihJ.··A new addition links tuxradjacent buildings used for the
Albany, New York, V:isitor's Center, and. incorporates an accessible
entrance, restrooms, and signage. Photo: Clare Adams. ..

Figure 24. Creating an accessible entrance with a new elevator tower
requires a compatible design. This elevator addition blends in with the
historic building's materials and provides access to all public levels.
Photo: Sharon Park.
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Conclusion
Historic properties are irreplaceable and require special care
to ensure their preservation for future generations. With
the passage of the Americans with Disabilities Act, access to
historic properties open to the public is a now civil right,
and owners of historic properties must evaluate existing
buildings and determine how they can be made more
accessible. It is a challenge to evaluate properties
thoroughly, to identify the applicable accessibility
requirements, to explore alternatives and to implement
solutions that provide independent access and are
consistent with accepted historic preservation standards.
Solutions for accessibility should not destroy a property's
significant materials, features and spaces, but should
increase accessibility as much as possible. Most historic
buildings are not exempt from providing accessibility, and
with careful planning, historic properties can be made more
accessible, so that all citizens can enjoy our Nation's diverse
heritage.

Photo: Massachusetts Historical Commission.
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• Secretary of the Interior's Standards for the Treatment of
Historic Properties
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Introduction
Title III of the Americans with Disabilities Act
requires public accommodations to provide goods
and services to people with disabilities on an equal
basis with the rest of the general public. The goal is
to afford every individual the opportunity to benefit
from our country's businesses and services, and to
afford our businesses and services the opportunity
to benefit from the patronage of all Americans.

The regulations require that architectural and
communication barriers that are structural must
be removed in public areas of existing facilities
when their removal is readily achievable--in
other words, easily accomplished and able to be
carried out without much difficulty or expense.
Public accommodations that must meet the
barrier removal requirement include a broad
range of establishments (both for-profit and
nonprofit)-such as hotels, restaurants, theaters,
museums, retail stores, private schools, banks,
doctors' offices, and other places that serve the
public. People who own, lease, lease out, or
operate places of public accommodation in
existing buildings are responsible for complying
with the barrier removal requirement.

The removal of barriers can often be achieved by
making simple changes to the physical environment ..
However, the regulations do not define exactly how
much effort and expense are required for a facility to
meet its obligation. This judgment must be made
on a case-by-case basis, taking into consideration
such factors as the size, type, and overall financial
resources of the facility, and the nature and cost of
the access improvements needed. These factors are
described in more detail in the ADA regulations
issued by the Department of Justice.

The process of determining what changes are
readily achievable is not a one-time effort; access
should be re-evaluated annually. Barrier removal
that might be difficult to carry out now may be
readily achievable later. Tax incentives are avail-
able to help absorb costs over several years.

Purpose of This Checklist

This checklist will help you identify accessibility
problems and solutions in existing facilities in
order to meet your obligations under the ADA.

The goal of the survey process is to plan how to
make an existing facility more usable for people
with disabilities. The Department of Justice (DOn
recommends the development of an Implementa-
tion Plan, specifying what improvements you will
make to remove barriers and when each solution
will be carried out: " ... Such a plan ... could serve as
evidence of a good faith effort to comply .... "

Technical Requirements
This checklist details some of the requirements
found in the ADA Standards for Accessible
Design (Standards). The ADA Accessibility
Guidelines (ADAAG), when adopted by DOJ,
became the Standards. The Standards are part of
the Department of Justice Title illRegulations,
28 CFR Part 36 (Nondiscrimination on the basis of
disability ... Final Rule). Section 36.304 of this regu-
lation, which covers barrier removal, should be
reviewed before this survey is conducted.

However, keep in mind that full compliance with
the Standards is required only for new construc-
tion and alterations. The requirements are pre-
sented here as a guide to help you determine what
may be readily achievable barrier removal for ex-
isting facilities. The Standards should be
followed for all barrier removal unless doing so
is not readily achievable. If complying with the
Standards is not readily achievable, you may
undertake a modification that does not fully com-
ply, as long as it poses no health or safety risk.

In addition to the technical specifications, each
item has a scoping provision, which can be found
under Section 4.1 in the Standards. This section
clarifies when access is required and what the
exceptions may be.

Each state has its own regulations regarding
accessibility. To ensure compliance with all codes,
know your state and local codes and use the more
stringent technical requirement for every modifi-
cation you make; that is, the requirement that
provides greater access for individuals with
disabilities. The barrier removal requirement for
existing facilities is new under the ADA and
supersedes less stringent local or state codes.
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What This Checklist is Not '. tap~II).easure. WHh,tmeepeople surveying. cne' .
, '. . "'personnumberskey items on the floor plarr'to . "

This checklist does not cover all of the requirements match with the field notes, takenby a second per- '.
of the Standards; therefore, it is notfor facilities, son/while the third takes.measurements. Be sure to.
undergoing new constructio~ or alterations. I~ ad-' record all dimensions! As a reminder, questions
diti~n, it does not attemptt? illustr~t~ all possible .. that require ~ :~imensio~ to be me~s,ured and .fi>
barriers or propose all possible barrier removal . ' recorded are' mar icedwith the ruler' symbol. <V"
solutions. The Standards should be consulted for Think about eachspace from the perspective of
guidance. in situations ~ot covered here. people with physical, hearing, visual, and cognitive

. .. ' ' '. .c.. . disabilities, noting areas that need improvement.
The Title In regulation covers more than barner re- .
moval, but this checklist does not cover Title Ill's' ./'" Summariz~Barriers and Solutio:o.s: List barriers
requirements for nondiscriminatory.policies and' found and ideas for their removal. Consider the
practices and for the.provision of auxilia.ry ~bm:p:lU~ solutions listed beside each question, and add your
nication aids and services. The commurucation fea- own ideas. Consult with building contractors and
tures c~vered are those that are structural in nature. equipment suppliers to estimate the costs for mak-

ing the proposed modifications.

Priorities
This checklist is based on the four priorities recom-
mended by the Title IIIregulations for planning
readily achievable barrier removal projects:

Priority 1: Accessible approach and entrance
Priority 2: Access to goods and services
Priority 3: Access to rest rooms
Priority 4: Any other measures necessary

.. .. '...

./ Make Decisions and Set Priorities: Review
the summary With decision makers and advisors.
Decide which solutions will best eliminate barriers

. at a reasonable cost. Prioritize the items you decide
upon and make a timeline for carrying them out.
Where the removal of barriers is not readily achiev-

.able. you must consider whether there are alterna-
tive methods for providing access that are readily
achievable.

./ Maintain Documentation: Keep your survey,
Note that the references to.ADAAG throughout the notes, summary, record of work completed, and
checklist refer to.the Standards for Accessible Design. . plans for alternative methods on file .

./ Make Changes: Implement changes as planned.
Always refer directly to the Standards and your
state and local codes for complete technical require-
ments before making any access improvement. Ref-
erences to the applicable sections of the Standards
are listed at the beginning of each group of ques-
tions. If you need help understanding the federal,
state, or local requirements, contact your Disability
and Business Technical Assistance Center.

~ow to Use This Checklist
./ Get Organized: Establish a time frame for com-
pleting the survey. Determine how many copies of
the checklist you will need to survey the whole
facility. Decide who will conduct the survey. It is
strongly recommended that you invite two or three
additional people, including people with various
disabilities and accessibility expertise, to assist in
identifying barriers, developing solutions for
removing these barriers, and setting priorities for
implementing improvements.

./ Obtain Floor Plans: It is very helpful to have
the building floor plans with you while you survey.
If plans are not available, use graph paper to sketch
the layout of all interior and exterior spaces used by
your organization. Make notes on the sketch or plan
while you are surveying.

./ Conduct the Survey: Bring copies of this check-
list, a clipboard, a pencil or pen, and a flexible steel

./ Follow Up: Review your Implementation
Plan each year to re-evaluate whether more
improvements have become readily achievable .

To obtain a copy of the Title IIIregulations and
the Standards or other technical information,
call the u.s. Dept. of Justice ADA Information
Line at (800) 514-0301 Voice, (202) 514-0381 TOD,
or (800) 514-0383 TOD. For questions about
ADAAG, contact the Architectural and
Transportation Barriers Compliance Board
at (800) USA-ABLE.
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Priority . .. .< ..

1 Accessible Approach/Entrance
People with disabilities should be able to
arrive on the site, approach the building,
and enter as freely as everyone else. At least
one route of travel should be safe and
accessible for everyone, including people
with disabilities.

Yes No
Route of Travel (ADAAG 4.3,4.4,4.5,4.7)

0 0Is there a route of travel that does not require D Add a ramp if the route of
the use of stairs? travel is interrupted by stairs.

0 Add an alternative route on
level ground.

Is the route of travel stable, firm and 0 D D Repair uneven paving.
slip-resistant? D Fill small bumps and breaks

with beveled patches.
D Replace gravel with hard top.

# Is the route at least 36 inches wide? DO 0 Change or move landscaping,

I I furnishings, or other features
that narrow the route of travel.

. width D Widen route.

# Can all objects protruding into the circulation DO D Move or remove protruding
paths be detected by a person with a visual I I objects.
disability using a cane? D Add a cane-detectable base that

distance extends to the ground.from wall/
In order to be detected using a cane, an height 0 Place a cane-detectable object on

-.object must be within 27 inches of the the ground underneath as a
ground. Objects hanging or mounted warning barrier.
overhead must be higher than 80 inches
to provide clear head room. It is not
necessary to remove objects that protrude
less than 4 inches from the wall.

Do curbs on the route have curb cuts at drives, 00 D Install curb cut.
parking, and drop-offs? D Add small ramp up to curb.

Ramps (ADAAG4.8)# Are the slopes of ramps no greater than 1:12?

Slope is given as a ratio of the height to
the length. 1:12 means for every 12 inches
along the base of the ramp, the height
increases one inch. For a 1:12 maximum
slope, at least one foot of ramp length is
needed for each inch of height.

DO
I I

slope

D Lengthen ramp to decrease
slope. ~

D Relocate ramp.
D If available space is limited,

reconfigure ramp to include
switchbacks.
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Ramps, continued
Do all ramps longer than 6 feet have railings
on both sides?

fi) Are railings sturdy, and between 34 and 38
~ inches high? ~

#) Is the width between railings or curbs at least
0/ 36inches? .

Are ramps non-slip?

#) Is there a 5-foot-Iong level landing at every
0/ 3D-foot horizontal length of ramp, at the top

and bottom of ramps and at switchbacks?

#) Does the ramp rise no more than 30 inches
0/ between landings?

Yes No

DO
DD

height

DD
I I

width

DD
DD
I I

length

DD
I I

rise

o Add railings ..

o Adjust height of railing if not
between 30 and 38 inches. '

o Secure handrails in fixtures.

o Relocate the railings.
o Widen the ramp.

o Add non-slip surface material.

o Remodel or relocate ramp.

o Remodel or relocate ramp.

Parking and Drop-Off Areas (ADAAG 4.6)
fi) Are an adequate number of accessible parking
0/ spaces available (8 feet wide for car plus 5-foot

access aisle)? For guidance in determining the
+appropriate number to designate, the table
below gives the ADAAG requirements for new
construction and alterations (for lots with more
than 100 spaces, refer to ADAAG):

Accessible
1space
2 spaces
3 spaces
4 spaces

fi) Are 8-foot-wide ~paces, with minimum 8-foot-
0/ wide access aisles, and 98 inches of vertical

clearance, available for lift-equipped vans?

Total spaces
1 to 25

26 to 50
51 to 75
76 to 100

At least one of every 8 accessible spaces
must be van-accessible (with a minimum
of one van-accessible space in all cases).

DD
I

number of
accessible

spaces

Note widths
of existing
accessible

spaces:

DO
I I

width/
vertical

clearance

o Reconfigure a reasonable number
of spaces by repainting stripes.

.0 Reconfigure to provide
van-accessible space(s).
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Yes No
Parking and Drop-Off Areas, continued 0 0Are the access aisles part of the accessible 0 Add curb ramps.
route to the accessible entrance? 0 Reconstruct sidewalk.

Are the accessible spaces closest.to the 0 D 0 Reconfigure spaces.
accessible entrance?

Are accessible spaces marked with the Interna- 0 D 0 Add signs, placed so that they
tional Symbol of Accessibility? Are there signs are not obstructed by cars.
reading ''Van Accessible" at van spaces?

Is there an enforcement procedure to ensure 0 D 0 Implement a policy to check peri-
that accessible parking is used only by those odically for violators and report
who need it? them to the proper authorities.

Entrance (ADAAG 4.13, 4.14, 4.5) 0 D 0If there are stairs at the main entrance, is there If it is not possible to make the
also a ramp or lift, or is there an alternative main entrance accessible, create
accessible entrance? a dignified alternate accessible

entrance. If parking is provided,
Do not use a service entrance as the make sure there is accessible
accessible entrance unless there is no parking near all accessible
other option. entrances.

Do all inaccessible entrances have signs 0 0 0 Install signs before inaccessible
indicating the location of the nearest accessible entrances so that people do not
entrance? have to retrace the approach.

Can the alternate accessible entrance be used ·00 0 Eliminate as much as possible
-independently? the need for assistance-to answer

a doorbell, to operate a lift, or to
put down a temporary ramp, for
example.

~ Does the entrance door have at least 32 inches DO 0 Widen the door to 32 inches clear.
clear opening (for a double door, at least one I I 0 If technically infeasible, widen to
32-inch leaf)? 31-3/8 inches minimum.

clearopening 0 Install offset (swing-clear) hinges.

~ Is there at least 18 inches of clear wall space on DO 0 Remove or relocate furnishings,
the pull side of the door, next to the handle? I I partitions, or other obstructions.

0 Move door.
A person using a wheelchair or crutches clear space 0 Add power- ..assisted or auto-
needs this·space to get close enough to matic door opener.
open the door.
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Entrance, continued
'.h ~sthe threshold edge 1/ 4-inch hig~ -or le~s, or
o/if beveled edge, no more than 3/ 4-mch high?

~ If provided, are carpeting or mats a maximum
~ of 1/2-inchhigh?

Are edges securely installed to minimize
tripping hazards?

~. Is the door handle no higher than 48 inches
0/ and operable with a closed fist?

The "closed fist" test for handles and
controls: Try opening the door or operat-
ing the control using only one hand, held
in a fist. If you can do it, so can a person
who has limited use of his or her hands.

#> Can doors be opened without too much force .
(exterior doors reserved; maximum is 5 lbf for
interior doors)?

You can use an inexpensive force meter
or a fish scale to measure the force re-
quired to open a door. Attach the hook
end to the doorknob or handle. Pull on
the ring end until the door opens, and
read off the amount of force required. If
you do not have a force meter or a fish
scale, you will need to judge subjectively
whether the door is easy enough to open.

k> If the door has a closer, does it take at least
~ 3 seconds to close?

,

Yes No

'DO
height

'0·0
I I

height

DO
DO
I I

height

DO
I I

force

DO
I

seconds

o Ifthere is a single step with a rise of
6 inches or less, add a short ramp.

D If there is a threshold greater.·
than 3/4-inch high, remove it or
modify it to be a ramp.

. D Replace or remove mats.

D Secure carpeting or mats at edges.

D Lower handle.
D Replace inaccessible knob with

a lever or loop handle.
D Retrofit with an add-on lever

extension.

D Adjust the door closers and
oil the hinges.

D Install power-assisted or
automatic door openers.

D Install lighter doors.

o Adjust door closer.

..
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Priority . Yes No
2 Access to Goods and Services

Ideally, the layout of the building should allow
people with disabilities to obtain materials or
services without assistance.

Horizontal Circulation (ADAAG4.3)
Does the accessible entrance provide direct
access to the main floor, lobby, or elevator?

Are all public spaces on an accessible route
of travel? .

~ Is the accessible route to all public spaces
~ at least 36 inches wide?

DO
DO
DD
I I

width

#> Is there a 5-foot circle or a Tvshaped space for a 0 0
person using a wheelchair to reverse direction?

width

D Add ramps or lifts.
D Make another entrance accessible.

D Provide access to all public spaces
along an accessibleroute of travel.

D Move furnishings such as tables,
chairs, display racks, vending
machines, and counters to make
more room.

o Rearrange furnishings, displays,
and equipment.

Doors (ADAAG4.13)
~ Do doors into public spaces have at least a
0/. 32-inch clear opening?

#> On the pull side of doors, next to the handle, is
there at least 18 inches of clear wall space so
that a person using a wheelchair or crutches
can get near to open the door?

~ Can doors be opened without too much force
~ (5 lbf maximum for interior doors)?

~ Are door handles 48 inches high or less and
~ operable with a closed fist?

~ Are all threshold edges 1/ 4-inch high or less,
~ or if beveled edge, no more than 3/ 4-inch

high?

DO
I I
clear opening

DD
I I
clear space

DO
force

DD
I

height

DD
I I

height

o Install offset (swing-clear) hinges.
D Widen doors.

o Reverse the door swing if it is
safe to do so.

o Move or remove obstructing
partitions.

o Adjust or replace closers.
o Install lighter doors.
o Install power-assisted or

automatic door openers.

o Lower handles.
o Replace inaccessible knobs or

latches with lever or loop handles.
·0 Retrofit with add-on levers.
o Install power-assisted or

automatic door openers.,.

o If there is a threshold greater
than 3/ 4-inch high, remove it or
modify it to be a ramp.

o If between 1/4- aand 3/ 4-inch
high, add bevels to both sides.
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~ Rooms and Spaces (ADAAG 4.2, 4.4,4.5)
~ Are all aisles and pathways to materials and

services at least 36 inches wide?

,#) Is there as-foot circle or T..,shaped space for
0/ turning a wheelchair completely?

Is carpeting low-pile, tightly woven, and
securely attached along edges?

,#) In circulation paths through public areas, are
0/ all obstacles cane-detectable (located within 27

inches of the floor or higher than 80 inches, or
protruding less than 4 inches from the wall)?

Yes No

DO
I I

width

DO
I I

width

DO
DD
I I

height/
protrusion

o Rearrange furnishings ana
. fixtures to clear aisles.

o Rearrange furnishings to clear
more room.

o Secure edges on all sides.
o Replace carpeting.

o Remove obstacles.
o Install furnishings, planters, or

other cane-detectable barriers
underneath.

Emergency Egress (ADAAG 4.28)
If emergency systems are provided, do they
have both flashing lights and audible signals?

DD o Install visible and audible alarms.
o Provide portable devices.

Signage for Goods and Services (ADAAG 4.30)
Different requirements apply to different types
of signs.

~ If provided, do signs and room numbers des-
.. ignating permanent rooms and spaces where

goods and services are provided comply
with the appropriate requirements for such
signage?

DD

• Signs mounted with centerline
60 inches from floor. height

• Mounted on wall adjacent to latch 0 0
side of door, or as close as possible.

• Raised characters, sized between 5/8 0 0 L.I __ --J

and 2 inches high, with high contrast ct~~:x
(for room numbers, rest rooms, exits).

• Brailled text of the same information. 0 0

• If pictogram is used, it must be 0 0
accompanied by raised characters
and braille.

o Provide signs that have raised
letters, Grade II Braille, and
that meet all other require-
ments for permanent room or
space signage. (See ADAAG
4.1.3(16) and 4.30.)
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.' ,

Directional and Informational Signage
The following questions apply to directional and
informational signs that fall under Priority 2.

~ If mounted above 80 inches, do they have
letters at least 3 inches high, with high con-
trast, and non-glare finish?

Do directional and informational signs comply
with legibility requirements? (Building direc-
tories or temporary signs need not comply.)

Yes No

DO
letter height

DO

D Review requirements and re-
place signs as needed, meeting
the requirements for character
size, contrast, and finish.

D Review requirements and
replace signs as needed.

Controls (ADAAG 4.27)
,.#) Are all controls that are available for use by
0/ the public (including electrical, mechanical,

cabinet, game, and self-service controls) lo-
cated at an accessible height?

Reach ranges: The maximum height for
a side reach is 54 inches; for a forward
reach, 48 inches. The minimum reachable
height is 15 inches for a front approach
and 9 inches for a side approach.

Are they operable with a closed fist?

Seats,Tables,and Counters (ADAAG 4.2, 4.32, 7.2)
~ Are the aisles between fixed seating (other than

assembly area seating) at least 36 inches wide?

Are the spaces for wheelchair seating
distributed throughout?

~ Are the tops of tables or counters between
28 and 34 inches high?

~ Are knee spaces at accessible tables
at least 27 inches high, 30 inches wide,
and 19 inches deep?

DO
I I

height

DO

DO
I

width

DO

DD
I

height

DO
I

height/
width/
depth

D Relocate controls.

o Replace controls.

D Rearrange chairs or tables to
provide 36-inch aisles.

D Rearrange tables to allow room
for wheelchairs in seating areas
throughout the area.

D Remove some fixed seating.

D Lower part or all of high surface.
D Provide auxiliary table or counter.

D Replace or raise tables.
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Yes No
Seats, Tables; and Counters, continued D D~ At each type of cashier counter, is there a 0 Provide ~ilower auxiliary
portion of the main counter that is no more I I counter or folding shelf.
than 36 inches high? 0 Arrange the counter and

height surrounding furnishings to
create a space to hand items .
back and forth.

~ Is there a portion of food-ordering counters D D 0 Lower section of counter.
that is no more than 36 inches high, or is I 0 Arrange the counter and
there space at the side for passing items to surrounding furnishings to
customers who have difficulty reaching over height create a space to pass items.
a high counter?

Vertical Circulation (ADAAG4.1.3(5), 4.3) D DAre there ramps, lifts, or elevators to all 0 Install ramps or lifts.
public levels? 0 Modify a service elevator.

0 Relocate goods or services to an
accessible area.

On each level, if there are stairs between the D D 0 Post clear signs directing people
entrance and / or elevator and essential public along an accessible route to
areas, is there an accessible alternate route? ramps, lifts, or elevators.

Stairs (ADAAG 4.9)
The following questions apply to stairs
connecting levels not serviced by an elevator,
ramp, or lift.

Do treads have a non-slip surface? D D 0 Add non-slip surface to treads.

Do stairs have continuous rails on both sides, with D D 0 Add or replace handrails if pos-
extensions beyond the top and bottom stairs? sible within existing floor plan.

Elevators (ADAAG 4.10) D DAre there both visible and verbal or audible 0 Install visible and verbal or
door opening / closing and floor indicators audible signals.
(one tone = up, two tones = down)?

~ Are the call buttons in the hallway no higher D D 0 Lower call buttons.
than 42 inches? I I 0 Provide a permanently attached

reach stick
height

Do the controls inside the cab have raised and D D 0 Install raised lettering and
braille lettering? braille next to buttons.
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Elevators, continued
Is.there a sign on both door jambs at every
floor identifying the floor in raised and braille
letters? .

If an emergency intercom is provided, is it
usable without voice communication?

Is the emergency intercom identified by
braille and raised letters?

Lifts (ADAAG 4.2, 4.11)
Can the lift be used without assistance? If not,
is a call button provided?

~ Is there at least 30 by 48 inches of clear space
for a person in a wheelchair to approach to
reach the controls and use the lift?

Yes NoDO
DO
DO

DO
DO
I I
clear space

~ Are controls between 15 and 48 inches high D D
(up to 54 inches if a side approach is possible)?

height

o 'Ihstall tactile signs to identify
floor numbers, at a height of
60 inches' from flock

o Modify communication system.

o Add tactile identification.

o At each stopping level, post clear
instructions for use of the lift.

o Provide a call button.

o Rearrange furnishings and
equipment to clear more space.

o Move controls.

Priority
3 Usability of Rest Rooms

When rest rooms are open to the public, they
should be accessible to people with disabilities.

Getting to the Rest Rooms (ADAAG 4.1) D D
If rest rooms are available to the public, is at
least one rest room (either one for each sex,
or unisex) fully accessible?

Are there signs at inaccessible rest rooms that D D
give directions to accessible ones?

o Reconfigure rest room.
o Combine rest rooms to create

one unisex accessible rest room.

o Install accessible signs.

Doorways and Passages (ADAAG4.2, 4.13, 4.30)
Is there tactile signage identifying rest rooms? D D

Mount signs on the waIl, on the latch
side of the door, complying with the re-
quirements for permanent signage. Avoid
using ambiguous symbols in place of
text to identify rest rooms.

o Add accessible signage,
placed to the side of the door,
60 inches tcfcenterline (not on
the door itself).
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Doorways and Passages, continued
Are pictograms or symbols used to identify
rest rooms, and, if used, are raised characters
and braille included below them? .

~ Is the doorway at least 32 inches clear?

~ Are doors equipped with accessible handles
(operable with a closed fist), 48 inches high
or less?

~ Can doors be opened easily (5 lbf maximum
o/'force)? .

&> Does the entry configuration provide adequate.
maneuvering space for a person using a
wheelchair?

A person in a wheelchair needs 36 inches
of clear width for forward movement, and a
5-foot diameter or T-shaped clear space to
make turns. A minimum distance of 48
inches clear of the door swing is needed be-
tween the two doors of an entry vestibule.

~ Is there a 36-inch-wide path to all fixtures?

Yes NoDD

DO
I
clear width

DO
I I

height

DD
I I

force

DO
I I
clear width

DO
I I

width

o Ifsymbols are used, add
supplementary verbal sign age
with raised characters and
braille below pictogram symbol.

o Install offset (swing-clear )hinges.
o Widen the doorway.

o Lower handles:
o Replace knobs or latches with

lever or loop handles.
o Add lever extensions.
o Install power-assisted or

automatic door openers.

o Adjust or replace closers.
o Install lighter doors.
o Install power-assisted or

automatic door openers.

o Rearrange furnishings such as
chairs and trash cans.

o Remove inner door if there is a
vestibule with two doors.

o Move or remove obstructing
partitions.

o Remove obstructions.

Stalls (ADAAG4.17)
Is the stall door operable with a closed fist,
inside and out?

~ Is there a wheelchair-accessible stall that has
an area of at least 5 feet by 5 feet, clear of the
door swing, OR is there a stall that is less ac-
cessible but that provides greater access than a
typical stall (either 36 by 69 inches or 48 by 69
inches)?

DO
DO
I I

length/
width

o Replace inaccessible knobs
with lever or loop handles.

o Add lever extensions.

o Move or remove partitions.
o Reverse the door swing if it is

safe to do so.

Checklist for Existing Facilities version 2.1 © revised August 1995, Adaptive Environments Center, Inc. for the National Institute on
Disability and Rehabilitation Research. For technical assistance, call1-800-949-4ADA (voicefTDD). 13



Stalls, continued
In the accessible stall, are there grab bars be-
hind and on the side wall nearest to the toilet?

.#Is the toilet seat 17 to 19 inches high?

Yes NoDO
DO
I I

D Add grab bars.

D Add raised seat .
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ADA
Resource
Guide

Other Helpful Resources
List of Publications
ADA Information from the Department of Justice, which
provides a list of other DOJ free publications addressing a wide
range of issues. This list is updated regularly by the department
of Justice as new material is produced. For the most up-to-date
listing, please refer to the ADA Home Page on the World Wide
Web. The ADA Home Page is cited in the List of Contacts.



u.s. Department of Justice
Civil Rights Division
Disability Rights Section

ADAINFORMATION FROM THE DEPARTMENT OF JUSTICE

The u.s. Department of Justice answers questions about the Americans with Disabilities Act (ADA) and
provides free publications by mail and fax through its ADA Information Line.

ADA Information Line 800-514-0301 (Voice) 800-514-0383 (TDD)

ADA Specialists
For general ADA information and answers to technical questions, call the ADA Information Line
on Monday, Tuesday, Wednesday and Friday from 10:00 a.m. until 6:00 p.m. or on Thursday
from 1:00 p.m. until 6:00 p.m. (Eastern Time).

Publications by Mail
All publications listed below are available in standard print as well as large print, audiotape,
Braille, or computer disk for people with disabilities. Call the ADA Information Line 24-hours a
day to order through the automated system.

Publications by Fax
The following publications marked "Fax" with a number can be ordered through the automated
fax system. To order, call the ADA Information Line 24-hours a day and use the fax document
code number listed to the left of each available publication.

Publications by Internet or Bulletin Board
All the publications listed below are also available through the Internet at http://
www.usdoj.gov/crtiadaiadahoml.htIn. In addition, they may be obtained electronically
through the Department's ADA Bulletin Board System (ADA-BBS) at 202-514-6193.

ADA LEGAL DOCUMENTS
Public Law 101-336

Text of the Americans with Disabilities Act, as enacted on July 26, 1990.

ADA Regulation for Title II, as printed in the Federal Register (7/26/91)
The Department of Justice's regulation implementing title II, subtitle A, of the ADA which prohibits
discrimination on the basis of disability in the services, programs, and activities provided by state and
local governments.

ADA Regulation for Title III, as printed in the Code of Federal Regulations (7/1/94)
The Department of Justice's regulation implementing title IIIof the ADA which prohibits
discrimination on the basis of disability by businesses and non-profit service agencies.

Title II & III Regulation Amendment Regarding Detectable Warnings, (Federal Register 11/23/98)
I300Tl This document suspends the requirements for detectable warnings at curb ramps, hazardous vehicular
1m areas, and reflecting pools until July 26, 2001.

GENERAL ADAPUBLICATIONS AND INFORMATION
ADA Questions and Answers (Spanish, Chinese, Korean, Tagalog, and Vietnamese editions available by mail)
f3i06l A 32-page booklet giving an overview of the ADA's requirements affecting employers, businesses,
1m non-profit service agencies, state and local governments, and agencies that provide public

transportation or telephone services.
S1l2/99 1 of 4



ADA Information Services
f3Io1l A 2-page list with the telephone numbers and Internet and electronic bulletin board addresses of
1m federal agencies and other organizations that provide information and technical assistance to the

public about the ADA.

Enforcing the ADA: A Status Report from the Department of Justice
f3i02l A quarterly report providing timely information about ADA cases and settlements, building codes that
1m meet ADA accessibility standards, and ADA technical assistance activities. The most current issue of

the Status Report is available by Fax.

A Guide to Disability Rights Laws (Spanish edition available by mail)
f3i03l A 14-page booklet providing a brief description of the ADA, the Fair Housing Act, Air Carrier Access
1m Act, Civil Rights of Institutionalized Persons Act, Individuals with Disabilities Act, Rehabilitation

Act, Architectural Barriers Act, and the federal agencies to contact for more information.

Learn About the ADA in Your Local Library
I3i04l A lO-page annotated list of 95 ADA publications and one videotape that are available in 15,0001m public libraries throughout the country.

Myths and Facts (Spanish edition available by mail)
[3105l A 3-page publication dispelling some common misconceptions about the ADA's1m requirements and implementation.

Department of Justice ADA Mediation Program
f3i07l A 8-page publication describing the Department's ADA mediation program including locations of1m ADA mediators, and examples of successful mediation efforts.

BUSINESSES AND NON-PROFIT SERVICE AGENCIES:
TECHNICAL ASSISTANCE PUBLICATIONS

Title III Technical Assistance Manual (1993) and Supplements (Spanish edition available by mail)
An 83-page manual explaining what businesses and non-profit service agencies must do to ensure
access to their goods, services, and facilities. Gives practical examples.

Title III Highlights (Spanish edition available by mail)_3,; A 12-page outline of the key requirements of the ADA for businesses and non-profit service agencies.

Accessible Stadiums
f3201l A 4-page publication highlighting features that must be accessible in new stadiums including line of
1m sight for wheelchair seating locations.

ADA Guide for Small Businesses (Spanish edition available by mail)
f3202l A IS-page booklet for businesses that provide goods and services to the public. This publication
1m explains basic ADA requirements, illustrates ways to make facilities accessible, and provides infor-

mation about tax credits and deductions.

ADA Tax Incentive Packet for Businesses
I3203l An I l-page packet of information to help businesses understand and take advantage of the tax credit
1m and deduction available for complying with the ADA.
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ADA·TA: A Technical Assistance Update from the Department of Justice
/325ol A serial publication that answers "Common Questions" about ADA requirements and provides
1m "Design Details" illustrating particular design requirements. The first edition addresses "Readily

Achievable Barrier Removal" and "Van Accessible Parking Spaces." .

Commonly Asked Questions About Service Animals in Places of Business
f3204l (Spanish edition available by mail) . .
1m A 3-page publication providing information about service animals and ADA requirements.

How to File a Title III Complaint~;.r,t This publication details the procedure for filing a complaint under title III of the ADA.

Questions and Answers: the ADA and Persons with HIV/AIDS (Spanish edition available by mail)
f3206l A 16-page publication explaining the requirements for employers, businesses and non-profit agencies
1m that serve the public, and state and local governments to avoid discriminating against persons with

HIV/AIDS.

Common ADA Errors and Omissions in New Construction and Alterations
This 13-page document lists a sampling of common accessibility errors or omissions that have been
identified through the Department of Justice's ongoing enforcement efforts. The significance of the
errors is discussed and references are provided to the requirements of the ADA Standards for Acces-
sible Design.

ADA Design Guide 1 . Restriping Parking Lots
f3208l A 2-page illustrated design guide explaining the number of accessible parking spaces that are required
1m and the restriping requirements for accessible parking spaces for cars and van-accessible parking

spaces.

Commonly Asked Questions About Child Care Centers and the Americans with Disabilities Act
[3209l A 13-page publication explaining how the requirements of the ADA apply to Child Care
1m Centers. The document also describes some of the Department of Justice's ongoing enforce-

ment efforts in the child care area and it provides a resource list on sources of information on
the ADA.

Assistance at Self-Serve Gas Stations
f3210l A 1-page document providing guidance on the ADA and refueling assistance for customers
1m with disabilities at self-serve gas stations.

STATE AND LOCAL GOVERNMENTS:
.TECHNICAL ASSISTANCE MANUALS AND PUBLICATIONS

Title II Technical Assistance Manual (1993) and Supplements (Spanish edition available by mail)
A 30-page manual explaining what state and local governments must do to ensure that their services,
programs, and activities are provided to the public in a non-discriminatory manner. Gives practical
examples.

Title II Highlights (Spanish edition available by mail)~i,~An 8-page outline of the key requirements of the ADA for state and local governments.
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Accessible Stadiums
I320ll A 4-page publication highlighting features that must be accessible in new stadiums including line of1m sight for wheelchair seating locations.

ADA-TA: A Technical Assistance Update from the Department of Justice
[32sOJ A serial publication that answers "Common Questions" about ADA requirements and provides1m "Design Details" illustrating particular design requirements. The first edition addresses "Readily

Achievable Barrier Removal" and "Van Accessible Parking Spaces."

Commonly Asked Questions About the ADA and Law Enforcement
/3301l A 13-page publication explaining ADA requirements for ensuring that people with disabilities receive1m the same law enforcement services and protections as provided to others.

Questions and Answers: The ADA and Hiring Police Officers
f3302l A 5-page publication providing information on ADA requirements for interviewing and hiring police
1m officers.

Commonly Asked Questions About Title II of the ADA (Spanish edition available by mail)
f3363l A 6-page publication providing information for state and local governments about ADA requirements1m for ensuring that people with disabilities receive the same services and benefits as provided to others.

Access for 9-1-1 and Telephone Emergency Services
[3304l Ala-page publication explaining the requirements for direct, equal access to 9-1-1 for persons who
1m use teletypewriters (TTYs).

Questions and Answers: the ADA and Persons with HIV/AIDS (Spanish edition available by mail)
f3206l A 16-page publication explaining the requirements for employers, businesses and non-profit agencies1m that serve the public, and state and local governments to avoid discriminating against persons with

HIV/AIDS.

Common ADA Errors and Omissions in New Construction and Alterations
This 13-page document lists a sampling of common accessibility errors or omissions that have been
identified through the Department of Justice's ongoing enforcement efforts. The significance of the
errors is discussed and references are provided to the requirements of the ADA Standards for Acces-
sible Design.

ADA Design Guide 1 - Restriping Parking Lots
[3208l A 2-page illustrated design guide explaining the number of accessible parking spaces that are required
lID and the restriping requirements for accessible parking spaces for cars and van-accessible parking

spaces.

Commonly Asked Questions About Child Care Centers and the Americans with Disabilities Act
[3209l A 13-page publication explaining how the requirements of the ADA apply to Child Care Centers. The1m document also describes some of the Department of Justice's ongoing enforcement efforts in the child

care area and it provides a resource list on sources of information on the ADA.

Title II Complaint Form
I3306l Standard form for filing a complaint under title ITof the ADA or Section 504 of the Rehabilitation Act
lID of 1973.

Reproduction of this list and the materials listed above is encouraged.
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Reproduction

Reproduction of this document is
encouraged.

Disclaimer

The ADA authorizes the Depart-
.ment of Justice to provide techni-
cal assistance to individuals and
entities that have rights or respon-
sibilities under the Act. This
document provides informal
guidance to assist you in under-
standing the ADA and the
Department's regulation. How-
ever, this technical assistance does
not constitute a legal interpretation
of the statute.

g third printing, May 1997
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Introduction

This guide presents an infomial
overview of some basic ADA
requirements for small businesses
that provide goods or services to
the public. It omits many of the
"legal" terms that are found in the
ADA and its regulations. But
because it would be misleading to
separate any explanation of ADA
requirements from the law, refer-
ences to key sections of the regula-
tions or other information are
included.

To get answers to questions
about the ADA or
to learn more about the law
call the
Department of Justice
ADA Information Line,
toll-free
(1-800-514-0301 voice and
1-800-514-0383 TDD).

The Americans with Disabilities Act

The Americans with Disabilities
Act (ADA) is a Federal civil rights
law that prohibits the exclusion of
people with disabilities from
everyday activities, such as buying
an item at the store, watching a
movie in a theater, enjoying a meal
at a local restaurant, exercising at
the local health club or having .the
car serviced at a local garage. To
meet the goals of the ADA, the law
established requirements for
private businesses of all sizes.
These requirements first went into
effect on January 26, 1992, and
continue for both for-profit and
non-profit organizations.

For small businesses, compliance
with the ADA is not difficult. To
help businesses with their compli-
ance efforts, Congress established
a technical assistance program to
answer questions about the ADA.

Answers to your questions about
the ADA are a phone call away.
The Department of Justice oper-
ates a toll-free ADA Information
Line (800- 514-0301 voice and
800-514-0383 TDD). In addition,
tax credits and deductions were
established that can be used
annually to offset many costs of
providing access to people with
disabilities.

In recognition that many small
businesses can not afford to make
significant physical changes to
their stores or places of business to
provide accessibility to wheelchair
users and other people with
disabilities, the ADA has require-
ments for existing facilities built
before 1993 that are less strict than
for ones built after early 1993 or
modified after early 1992.

n



Private Businesses that Serve the PublicePublic Accommodations

Private businesses that provide
goods or services to the public are
called public accommodations in
the ADA. The ADA establishes
requirements for twelve categories
of public accommodations, includ-
ing .stores and shops, restaurants
and bars, service establishments,

. theaters, hotels, recreation facili-
ties, private museums and schools
and others. Nearly all types of
private businesses that serve the
public are included in the catego-
ries, regardless of size ..

If you own, operate, lease, or lease
to a business that serves the public,
then, you are covered by the ADA
and have obligations for existing
facilities as well as for compliance
when a facility is altered or a new
facility is constructed. Existing
facilities are not exempted by
"grandfather provisions" that are
often used by building code
officials.

This booklet focuses on
businesses that provide
goods and services
to the public.

These businesses may be
large or small and can be
for profit or non-profit.

•

Existing Facilities

Many business facilities were built
without features that accommodate
people with disabilities, including
people who use wheelchairs. This
lack of accessibility makes it
impossible for many people with
disabilities to take part in everyday
activities such as going to work,
eating in a restaurant or shopping
in a store. The ADA recognizes
that, for people with disabilities to
participate in the everyday activi-
ties in their communities, they
need to have access to the goods
and services provided by busi-
nesses.

While it is not possible for many
businesses, especially small
businesses, to make their facilities
fully accessible, there is much that
can be done without much diffi-
culty or expense to improve
accessibility. Therefore, the ADA
requires that accessibility be
improved without taking on
excessive expenses that could
harm the business.

If you own or operate a business
that serves the public you must
remove physical "barriers" that are
"readily achievable," which means

easily accomplishable without
much difficulty or expense. The
"readily achievable" requirement is
based on the size and resources of
the business. So larger businesses
with more resources are expected
to take a more active role in
removing barriers than small
businesses. The ADA also recog-
nizes that economic conditions
vary. When a business has re-
sources to remove barriers, it is
expected to do so; but when profits
are down, barrier removal may be
reduced or delayed. Barrier
removal is an ongoing obligation --
you are expected to remove
barriers in the future as resources
become available.



Architectural Barriers
Architectural barriers are physical
features that limit or prevent
people with disabilities from
obtaining the goods or services
that are offered. They can include
parking spaces that are too narrow
to accommodate people who use
wheelchairs; a step or steps at the
entrance or to part of the selling
space of a store; round doorknobs
or door hardware that is difficult
to grasp; aisles that are too narrow .
for a person using a wheelchair,
electric scooter, or a walker; a
high counter or narrow checkout
aisles at a cash register, and fixed
tables in eating areas that are too
low to accommodate a person
using a wheelchair or that have
fixed seats that prevent a person
using a wheelchair from pulling
under the table.

Removing
Architectural Barriers
In evaluating what barriers need to
be removed, a business should look
to the ADA Standards for Acces-
sible Design as a guide. These
standards are part of the ADA Title
illregulations. Seeking input from
people with disabilities in your
community can also be an impor-
tant and valuable part of the
barrier removal process because
they can help identify barriers in
your business and offer advice on
what solutions may work.

When a business removes barriers,
it should follow the design require-
ments for new construction in the
ADA Standards for Accessible
Design (Standards). In some cases,
existing conditions, limited. re-
sources or both will make it not
"readily achievable" to follow
these Standards fully. If this
occurs, barrier removal measures
may deviate from the Standards so
long as the measures do not pose a
significant risk to the health or
safety of individuals with disabili-
ties or others.

These parking spaces are too narrow
and lack a wide access aisle so people
who use wheelchairs cannot get out of
their vehicle.

The awning and awning support over
the walk to the entrance is too close to
the ground and is a barrier to people
who are blind or visually impaired.

Priorities for Barrier Removal
When deciding which barriers to
remove first, we suggest that you
first provide access to the business
from public sidewalks, parking,
and public transportation and then
provide access to the areas where
goods and services are made
available to the public. Once these
barriers are removed, you should
provide access to public toilet
rooms (if toilet rooms are provided
for customer use). When these
barriers have been removed, it may
be necessary to remove any

Any step at the entrance can stop
people from visiting your business.

remaining barriers including those
that limit use of public telephones
and drinking fountains.

Examples of Barrier Removal
The following examples illustrate
common barriers and suggest
solutions that may be readily
achievable. Each business must
decide on a case-by-case basis
what constitutes "readily achiev-
able" barrier removal for their
business.

g



Accessible Parking

When parking is provided for the
public, designated accessible
parking spaces must be provided,
if doing so is readily achievable.
An accessible parking space must
have space for the vehicle and an
additional space located either to ,
the right or to the left of the space
that serves as an access aisle. This
aisle is needed to permit a person
using a wheelchair, electric
scooter.orother mobility device to
get out of their car or van. A sign
with the international symbol of
accessibility must be located in
front of the parking space and
mounted high enough so it is not.
hidden by a vehicle parked in the
space.

Accessible parking spaces should
be the spaces closest to the acces-
sible entrance and be located on
level ground. If it is not readily
achievable to locate accessible
parking in the closest spaces due to
sloped pavement or other existing
conditions, then the closest level
area should be selected. An
accessible route must be provided
between the access aisle and the
accessible building entrance. This
route must have no steps or steeply
sloped surfaces and it must have a
firm, stable, slip-resistant surface.

Van accessible spaces must have
an access aisle that is at least
eight-feet wide and be designated
by a sign with the international
symbol and "van accessible."
There should be a vertical clear-
ance of at least 98 inches on the
vehicular route to the space, at the
parking space, and along the
vehicular route to an exit.

g

Provide a parking space that is at
least 8 feet wide. There should be at
least asa inch high clearance at the
parking space, the adjacent access
aisle and along the vehicular route to
the space and vehicular exit

Install a sign with the international
symbol of accessibility and "van
accessible" and mount it high enough
so it is not hidden by the vehicle
parked in the space.

Locate parking space and access
aisle so that they are relatively level
(1:50 maximum slope in all directions
is recommended if readily
achievable)

Provide an access aisle that is at
least 8 feet wide next to the van
parking space to permit a person
using a wheelchair or scooter to exit
or enter a van with a side-mounted
lift.

Provide an accessible route to the
accessible entrance(s) to the building
- a marked crosswalk may be needed
if route crosses vehicular traffic.

A Van Accessible Parking Space
(1 of 8 of all accessible parking spaces, but at least one, must be van accessible.

Although designated a van accessible space, cars may use the space too.)



Note: locate accessible parking
spaces as close as possible to the
accessible entrances and on an
accessible route to the building.

Install a sign with the international,
symbol of accessibility and mount high ,
enough so sign is not hidden by a
vehicle parked in the space.

Locate parking space and access
. aisle on relatively level ground (1:50

maximum slope in all directions)

Two parking spaces may share a
common access aisle (van or car).

Install curb ramp where an accessible
route crosses a curb - note: curb ramp
does not extend into the access aisle.

Note: Accessible parking spaces for
cars must have an access aisle that is
at least five feet wide.

An Accessible Parking Space for Cars

Accessible parking spaces for cars
.must have ail access aisle that is at
least five-feet wide, The other
features are the same as for vans,
except that the sign designating the
parking space only has an interna-
tional symbol of accessibility, and
there is no requirement for a
minimum vertical height.

The number of accessible parking
spaces that should be provided is
based on the total number of
parking spaces that you provide.
For example, if your parking lot
has 25 or fewer spaces, then 1
should be an accessible parking
space. If it has 50 or fewer spaces,
it should have 2 accessible parking
spaces.

If you provide only one accessible
parking space, it also must be a
van accessible space. In facilities
where more than one accessible
parking space is required, one of
eight accessible parking spaces
must be van accessible.

Where parking is provided in
several locations near building
entrances, the accessible parking
should also be dispersed, if doing
so is readily achievable. Since van
accessible parking spaces are
provided in limited numbers, it is
often not possible to disperse the
van accessible parking spaces.

•



.Accessible Entrance
Providing physical access to a
facility from public sidewalks,
public transportation, or parking is
basic to making goods and ser-
vices available to people with
disabilities. Having only one step.
at the entrance can prevent a:ccess
by a person using a wheelchair,
walker, or cane and can make
entry difficult for many other
people with mobility disabilities.

Where one or two steps exist at an
entrance, access can be achieved
in a variety of ways -- for ex-
ample; by using an alternate
accessible entrance, adding a short
ramp, modifying the area in front
or to the side of the entrance to
eliminate a step, or installing a lift.

When a business has two public
entrances, in most cases, only one
must be accessible. The shop
shown in the photo (bottom right) .
has a street entrance and is also
served by an accessible entrance
from the building lobby at the
other side of the store. Using the
lobby entrance provides access to
the store. When one entrance is
not accessible and another en-
trance is accessible, a sign must
provide direction to the accessible
entrance. The alternative entrance
must be open during store hours.
If the alternative accessible
entrance is not left unlocked due
to security concerns, you must
provide an accessible way for
notifying staff to open the door,
such as a buzzer or bell. Ifused,
the buzzer or call bell must be
located on an accessible route and
mounted at an accessible height
(generally not more than 48 inches
above ground).

"

Edge protection prevents
people from rolling over
the edge of the ramp.

A new ramp with edge protection, handrails and a wide
landing outside the entrance provide access to this business

Wide landing accommodates turns
needed to enter or exit the store.

When a ramp is added to provide
an accessible entrance, the slope of
the ramp should be as shallow as
possible but not more than 1:12. It
is also importantto provide
handrails whenever the slope is

more that 1:20 and the vertical rise
is greater than 6 inches (a slope of
1:20 means that for every 20 units
of horizontal length there is one
unit of vertical rise or fall). It is
best to grade the area that is

Example of a sign
that directs customers
to the nearest
accessible entrance

Sign age provided at an inaccessible entrance
provides direction to another entrance that is accessible



adjacent to the ramp to avoid an
abrupt drop-off. If a drop-off

. exists, then a barrier such as a
raised edge or railing must be
installed. Edge protection is very.
important because it prevents
people from accidentally rolling off
the edge of the ramp. The ramp
that is shown (page 6, top right)
uses railings and edge protection.
Edge protection could also be
provided by a lower railing in-
stalled parallel to the ramp surface.

The photo (upper right) illustrates
another way to modify an entrance
to make it accessible. A level
landing area is provided in front of
the entry door so a person can pull
the door open. The area adjacent to
the landing is graded flush with the
landing so no drop-off exists
between the landing and the grass
area eliminating the need for
railings. The earth is also graded
flush with the ramp surface to
eliminate a drop-off.

Lever handle added to or in place of
round door knob .

Landing extends 18" minimum beyond'
the edge of door and 60" minimum out
from door,

New landing and ramp eliminates step
at entrance.

Earth is graded up to landing and
ramp to eliminate drop off.

Ramp slope max. 1:12 and width is
36" minimum

A new landing, ramp and lever door handle
provide an accessible entrance to this business

Another approach to providing
access at an entrance is to use a
platform or folding lift. Lifts are
mechanical devices that can be
used to transport a person using a
wheelchair or scooter up or down
several feet. A lift may be a
preferred solution where little
space exists for a ramp or when an
entrance serves more than one

Home delivery, take-out, curbside delivery or other alternate service is re-
quired, if readily achievable, when you cannot make an entrance accessible

level. For' example, had the
bookstore shown in the photo
(page 6, bottom right) not had ail
alternate entrance that was acces-
sible, a lift could have been
installed. Lifts require periodic
maintenance and must meet safety
codes but are worthwhile consider-
ations when a ramp is not feasible.

When it is not readily achievable
to provide an accessible entrance,
the goods and services must be
provided in some other way, if
doing so is readily achievable. For
example, if a restaurant has several
steps at the entrance and no
accessible entry is possible,
providing home delivery or some
alternative service may be re-
quired. In other cases, it may be
possible to receive an order by
telephone and to have a clerk bring
the order to the customer outside
the store or business. If alternative
service is provided, it is important
that it be publicized so a customer
knows how the goods and services
are offered.

"



Doors at Entrances to Businesses
Most entrances to stores and
businesses use 36 inch wide doors
that are wide enough to be acces-
sible. However, some older doors
are less than 36 inches wide and
may not provide enough width (32
inch clear width when fully
opened). Door openings can
sometimes be enlarged. It may
also be possible to use special
"swing clear" hinges that provide
approximately 1 1/2 inches more
clearance without replacing the
door and door frame.

Inaccessible door hardware can
also prevent access to the business.
For example, the handle shown
below requires the user to tightly
grasp the handle to open the door.
Many people with mobility dis-
abilities and others with a disability
that limits grasping, such as
arthritis, find this type of handle
difficult or impossible to use.

NOT
ACCESSIBLE

This panel-type handle is not acces-
sible because it requires the user to
tightly grasp the handle to pull the
door open.

Other types of door hardware, such
as a round door knob (which
requires tight grasping and twisting
to operate) or a handle with a
thumb latch (see above -- center)
are also inaccessible and must be
modified or replaced, if doing so is
readily achievable.
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This handle with a thumb latch is
not accessible because one must
grasp the handle and pinch down
on the thumb latch at the same
time.

Changing or adding door hardware
is usually relatively easy and
inexpensive. A round doorknob
can be replaced with a lever handle
or modified by adding a clamp-on
lever. In some cases, a thumb
latch can be disabled so the door
can be pulled open without de-
pressing the latch or the hardware
may be replaced. A flat panel-type
pull handle can be replaced with a
loop-type handle.

A loop-type handle is also acces-
sible because it can be used without
grasping, pinching or twisting.

Thrnstiles and Security
Gates at Entrances

Businesses with narrow revolving
turnstiles located at the entrance
exclude people with disabilities
unless accessible gates or passages
are provided. Standard narrow
turnstiles are not usable by wheel-
chair users and by most people
who walk with crutches, walkers,
or canes. Whenever a narrow
turnstile is used, an accessible
turnstile, gate or opening must be
provided, if doing so is readily
achievable.

This type of turnstile is not accessible
to most people with disabilities.

A lever handle is accessible
because it can be operated without
tight grasping, pinching or twisting.



If an inaccessible turnstile is
located at the entrance to the
business and no accessible gate or
entry is provided, it must be
replaced or removed or an alterna-
tive accessible entrance provided,
if doing so is readily achievable.
For most businesses, removing or
altering the turnstile is not difficult.
For some businesses, providing an
alternative accessible entrance may
be an acceptable solution if the
business has two or more doors
that could function as entrances.
For example, a store that has an
inaccessible turnstile at the en-
trance but also has an exit door
(with no turnstile) located near the
cash register may be able to use the
exit door as an alternative entrance.
Itmay be readily achievable to add
an accessible door handle to the
outside of the exit door, install a
sign that designates this door as the
accessible entrance, and permit
people with disabilities to enter
through the exit door.

Eliminating the barrier caused by a
turnstile may be accomplished by
simply removing the turnstile and
leaving the opening. To assure
passage of people using wheel-
chairs, or crutches, the opening
must be at least 32 inches wide. If
it is not readily achievable to
provide a minimum 32 inch wide
opening, then the opening should
be as wide as possible. If a
security gate is required, then the
turnstile may be removed and
replaced with an accessible gate, if
readily achievable. Where a
business wishes to retain its
standard turnstile, it may provide
an accessible gate adjacent to the
turnstile.

32" min.

Removing the turnstile to provide an accessible passageway

·32" min.

An example of an accessible gate

32" min.

An accessible gate provided adjacent to a turnstile



Shelves and Maneuvering Space
After ensuring that its entrance is
accessible, a business must con-
sider how people with disabilities
will get to the items that are sold or
provided. When sales items are
displayed or stored on shelves for
selection by customers, the store
must provide an accessible route to
fixed shelves and displays, if doing
so is readily achievable.

If the maneuvering space adjacent
to shelves and displaysis too
narrow, the space should be
widened. In general, a 36 inch
wide accessible route is needed
with a slightly larger space pro-
vided at comers. If a 180 degree
tum is needed to exit an area, then
a 60 inch diameter turning space or
a 36 inch wide "T" is needed. The
space for a "T" tum requires at
least 36 inches of width for each
segment of the T and it must fit
within a 60 inch by 60 inch area.

Some businesses will have diffi-
culty providing enough maneuver-
ing space between all displays and
shelving without a significant
reduction in selling space that may
substantially affect the profitability
of the business. This fact can be
considered in determining if it is
readily achievable to provide
access to all sales areas. If access
is not provided to all sales areas,
then alternative services such as
having staff available to retrieve
items, must be provided,
if doing so is readily achievable.
This also applies when merchan-
dise is located in areas served only
by stairs.

It is not necessary to locate all
merchandise within reach of
people who use wheelchairs.
Items can be placed at any height
but staff should be available to
assist customers who may have
difficulty reaching or viewing
items.

Sales items may be
located at any height
but sales staff should be
available, on request, to
reach items for customers

Provide at least a 3' by 3'
turning space at a corner
for a 90 degree turn.

Sales merchandise,
displays and other items
can block access and
should not be placed in
narrow aisles. These
books block the 3'-0"
accessible route

3'-0" minimum width to move between
shelves, displays and merchandise

Provide a 36" minimum width route between displays
and shelves if readily achievable

Staff assist customers by retrieving
merchandise from shelves and
displays.

Staff should provide information about
an item by reading labels for people
with a visual impairment.

Sales staff retrieving items for customer



Sales and Service Counters
When sales or service counters are
provided, the counters must be
accessible, if doing so is readily
achievable. This access is an
important part of receiving the
goods and services provided by a
business. .

At counters having a cash register,
..a section of counter at Iea~t,.36 .
inches long and not more than 36 .
inches above the floor will make
the counter accessible. This
provides a lowered surface where
goods and services and money can
be exchanged. An alternative
solution is to provide an auxiliary
counter nearby.

At sales and service counters, such
as ticketing counters, teller stations
in a bank, registration counters in
hotels and motels, and other
counters where goods or services
are sold or distributed a counter
that is at least 36 inches long and
that is not more than 36 inches
above the floor will make the
counter accessible. It is also
possible to provide an auxiliary
counter nearby or to use a folding
shelf or area next to the counter, if
doing so is readily achievable.

In addition to having a maximum
height of 36 inches, all accessible
sales and service counters must
have a clear floor space in front of
the accessible surface that permits
a customer using a wheelchair to
pull alongside. This space is at
least 30 inches by 48 inches and
may be parallel or perpendicular to
the counter. It is also connected to
the accessible route which con-
nects to the accessible entrance
and other areas in the business
where merchandise or services are
provided.

If you cannot provide an accessible
sales or service counter or auxil-
iary counter nearby, such as a table
or desk, you may provide a clip
board or lap board for use until a
more permanent solution can be
implemented.

Accessible counter is at
least 36" long and no
more than 36" above
the floor

Provide a 3~'' by 48"
space in front of the
sales or service counter .I
to accommodate a
wheelchair or electric
scooter

An accessible sales counter at a cash register

Checkout aisles, such as in a
grocery store, have different
requirements. An accessible
checkout aisle should provide a
minimum of a 36-inch-wide access
aisle and it should be identified by
a sign with the international
symbol of accessibility mounted
over the aisle. The counter
adjacent to the accessible checkout
aisle has a maximum height of 38
inches. If a lip is provided be-
tween the counter and the check-
out aisle, its maximum height is 40
inches.

than five to eight aisles are pro-
vided, then two accessible aisles
are needed. Each type of check-
out, including express lanes, must
have an accessible checkout aisle.

The ADA Standards for Accessible
Design provide detailed informa-
tion on the requirements for
checkout aisles and for sales and
service counters.

The number of accessible aisles
that is needed depends on the total
number of checkout aisles pro-
vided. For example, if one to four
aisles are provided, then at least
one should be accessible. If more

m



Serving Counters
Where food or drinks are served at
counters and-the counter height is
more than 34 inches above the
floor, providing a lowered section
of the serving counter at least 60
inches long and.no higher than 34
inches will make the counter
accessible. If it is not readily.
achievable to make the counter
accessible, a business can serve the
items at nearby accessible tables, if
readily achievable.

When it is not readily achievable to
provide an accessible counter or
bar area or service at accessible
tables in the same area, then a
business should provide service in
an alternative manner, if doing so is
readily achievable. This may
include offering to assist the
customer by moving items to an
accessible counter or to their table
in another area.

Self-service restaurants with a food
service line must provide adequate
maneuvering space for a person
using a wheelchair to approach and
move through the line, if doing so
is readily achievable. A minimum
width of 36 inches should be
provided with a 42 inch width
preferred, if readily achievable. If
the line changes direction, such as
a 180 degree tum, an extra wide
turning space is needed. An
alternative solution, in an existing
facility, is to provide an accessible
route around the queuing area.

If self-service condiments, uten-
sils, or tableware are provided, then
they should be located no higher
than 54 inches if a side reach is
possible or 48 inches for a forward
reach (see Section 4.2 of the ADA
Standards for Accessible Design).
If it is not readily achievable to
provide these items in an accessible
location, a business can provide
staff assistance, if doing so is
readily achievable.

m

Door under counter can
be opened to provide
required knee clearance
when customers eat at
the counter

Lowered serving counter provides an accessible
space to select and receive food items

Lowered shelf was
added to provide an
accessible surface for
preparing coffee

Lowered shelf provided for condiment items



Fixed Seating and Tables
, If tables are provided, such as in .'
restaurants and snack bars, and the
tables are attached to the wall or
floor (fixed), then 5%,ofthe tables
or at least one. (if less than 20 are
provided) must be accessible, if
doing so is readily achievable.
Accessible seating must be
provided, if doing so is readily
achievable, at.each accessible
table to accommodate people
using wheelchairs. Movable
chairs can be used for these tables
and the movable chairs can be
removed when customers using
wheelchairs use the tablets),

The same requirements apply to
fixed tables in outdoor areas such
as picnic areas, playgrounds or
patios.

When fixed seating
or fixed tables
are provided,
accessible seating must be
provided,
if readily achievable

Accessible seating positions
at a permanently-mounted table

An accessible table has a surface
height of no more than 34 inches
and no less than 28 inches above
the floor. At least 27 inches of
knee clearance must be provided
between the floor and the under-
side of the table. An accessible
route provides access to each
accessible table and a clear floor
area 30 inches by 48 inches is
provided at each accessible seating
location. This clear floor area
extends 19 inches under the table
to provide leg and knee clearance.

Table height 34"
maximum, 28" minimum

Knee clearance 27"
minimum (from floor to
bottom of table surface)

Clear floor area of 3~''
by 48" needed at each
seating area

Knee clearance extends
at least 19" under the
table

If it is not readily achievable to
provide the minimal number of
accessible tables in all areas where
fixed tables are provided, then the
services must be provided in
another accessible location, if
doing so is readily achievable.
However, these alternate
location(s) must be available for
all customers and not just people
with disabilities. It is illegal to'
segregate people with disabilities
in one area by designating it as an
accessible area to be used only by
people with disabilities.
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Policies and Procedures
Businesses must review their
policies and procedures for serving
customers and change those that
exclude or limit participation by
people with disabilities. For
example, if a store has a policy to
exclude all animals, the policy
should be changed to permit
people who use service animals,
such asvseeing-eye-dogs" and
"hearing-assist-dogs" to enter the
store with their service animals. A
store that has a special accessible
entrance that remains locked
during business hours will need to
change the policy and keep the
door unlocked when the store is
open. If security is a problem, an
accessible call box or buzzer
(identified by a sign and mounted
in an accessible location and
height) should be installed to
enable people with disabilities to "
call staff to unlock the door. A
restaurant that restricts seating of
people with disabilities to one area
must revise the policy to permit the
range of choices enjoyed by others.

Communicating
with Customers
Customers who have hearing or
speech disabilities may need to
communicate with sales staff
without using speech. The method
of communication will vary
depending the abilities of the
customers and on the complexity
of the communications that are
required. For example, some
people who are deaf are able to
use speech but unable to under-
stand words spoken by others
while other people who are deaf
are not able to communicate with
speech. People with speech or
hearing disabilities may require
extra time to complete their
message or extra attention by staff
to understand what is being said.
When communication by speech is
not possible, simple questions,
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such as the price of an item, may
be handled withpen and paper by
exchanging written notes or a
mixture of speech and written
notes. Staff should be aware of
the need to use notes or both
speech and communication with
pen and paper, It is appropriate to
ask the customer what is their
preference for simple communica-
tion.

When more complex or lengthy
communications are needed, it .
may be necessary to provide a
sign language interpreter in, for
example, negotiating the purchase
of an automobile or home. But
most business communications
with customers involve only
simple communications that can
be done using pen and paper.

Many people with hearing or
speech disabilities use a telecom-
munications device for the deaf
(TDD) instead of a standard
telephone. This device has a
keyboard for entering messages
and a visual display to view the
content of a conversation from
another person using a TDD.

To make it easy for people who
use a TDD to communicate with
businesses and individuals who do
not have a TDD, the ADA estab-
lished a free state-by-state relay
network nationwide that handles
voice-to- TDD and TDD-to-voice
calls. Customers who use a TDD
to make telephone calls may
telephone your business using a
relay network. The relay consists
of an operator with a TDD who
translates TDD and voice mes-
sages. For example, a caller using
a TDD calls the relay operator
who then calls your business. The
caller types the message into the
TDD and the operator reads the
message to you. You respond by
talking to the operator who then
enters your message into the TDD.

Operators are.trained to provide an
exact interpretation and to not
become personally involved in the"
conversation and ate required to
maintain confidentiality.

Calls using a relay take a little
longer. You may also use the relay
network to place a voice call to a
customer who uses a TDD.

Tax Credits
and Deductions
To assist businesses with comply-
ing with the ADA, Section 44 of
the IRS Code allows a tax credit
for small businesses and Section
190 of the IRS Code allows a tax
deduction for all businesses.

The tax credit is available to
businesses that have total revenues
of $1,000,000 or less in the
previous tax year or 30 or fewer
full-time employees. This credit
can cover 50% of the eligible
access expenditures in a year up tOIl
$10,250 (maximum credit of
$5000). The tax credit can be
used to offset the cost of undertak-
ing barrier removal and alterations
to improve accessibility; providing
accessible formats such as Braille,
large print and audio tape; making
available a sign language inter-
preter or a reader for customers or
employees, and for purchasing
certain adaptive equipment.

The tax deduction is available to
all businesses with a maximum
deduction of $15,000 per year.
The tax deduction can be claimed
for expenses incurred in barrier
removal and alterations.

To learn more about the tax credit
and tax deduction provisions,
contact the DOJ ADA Information
Line (see Information Sources for
the numbers).



New Construction
and Alterations

The ADA requires that newly
constructed facilities, first occu-
pied on or after January 26, 1993,
meet or exceed the minimum
requirements of the ADA Stan-
dards for Accessible Design
(Standards). Alterations to
facilities, spaces or elements
(including renovations) made on
or after January 26, 1992, also
must comply with the Standards.
If you build a new facility or
modify your existing one, (for
example, work such as restriping
the parking area, replacing the
entry door or renovating the sales
counter),make sure to consult the
Standards and the title III regula-
tions for the specific requirements.
Renovations or modifications are
considered to be alterations when
they affect the usability of the
element or space. For example,
installing a new display counter,
moving walls in a sales area,
replacing fixtures, carpet or
flooring, and replacing an entry
door. However, simple mainte-
nance, such as repainting a wall is
not considered an alteration by the
ADA.

Many communities also have State
or local accessibility codes
enforced by local building inspec-
tors. When a local accessibility
code exists, you must follow both
the code and the ADA require-
ments.

ADA Information
Sources

Department of Justice
ADA Information Line
The ADA Information Line
provides information and technical
assistance on the ADA Standards
for Accessible Design and other
ADA provisions applying to
businesses, non-profit service
agencies and state and local
government programs. Informa-
tion Specialists are available to
answer general and technical
questions during business hours on
weekdays. The Information Line
also provides 24 hour automated
service for ordering ADA materi-
als and an automated fax back
system that delivers technical
assistance materials to fax ma-
chines or fax modems.

800-514-0301 (voice)
800-514-0383 (TDD)

To access information by
computer:

Internet
www.usdoj.gov/crtladaladahom1.htm

Electronic Bulletin Board
202-514-6193

Disability and Business
Technical Assistance Centers
(DBTACs)

The ten regional centers are
funded by the Department of
Education to provide technical
assistance on the ADA. One toll-
free number connects to the center
in your region.

800-949-4232 (voice & TDD)

Access Board
Offers technical assistance on the
ADA Accessibility Guidelines.

800-872-2253 (voice)
800-993-2822 (TDD)

Electronic Bulletin Board
202-272-5448

Equal Employment
Opportunity Commission
(EEOC)
The EEOC offers technical assis-
tance on the ADA provisions for
employment which apply to
businesses with 15 or more
employees.

Employment questions
800-669-4000 (voice)
800-669-6820 (TDD)

. Employment documents
800-669-3362 (voice)
800-800-3302 (TDD)

Local Libraries

Technical assistance materials
including the title III regulations
that apply to businesses have been
distributed to 15,000 libraries
nationwide. This collection, is
known as the ADA Information
File. Contact your local or
regional library to find if it has the
ADA Information File and where
it is located. You may also contact
the regional DBTAC (800-949-
4232) to obtain the name of a local
library that has the ADA Informa-
tion File.
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·..... This. provides an overvie\\,()f ?ed~ralcivilnghts Jaws,
that ensure equal..oppoU~lnity.forpe?ple,witl).,:disllbilities.. To
find .outmore about hoW these' laws' maY:llPplyld .you, contact
thellgenciesarid?'9rganiZations listedbelow .. ',"

.ritl~,:I,FOIl}plaintsmust.be-filed-with the.U, ,S'. Equa",
Ell1ployme~!,()Ppo~9'~ommi~sion'(EEOC)' withinJ80'days.\
oftli~ dat~ of discnJ:tiinatioil,'01'30,0 days if the-eharge-is.filed "
withad(:sjgI)ate(LS~te 91' (ocaIJairemploymelli.praciice',' '.'. ,i,.

agericy:IniUvidualsmay
C

file a'l~wsuit iq'Pederaf court only ailer
theyreceivea "right-to-sq~" 'le~et:fl'()m the EEOC. ".+ .; '; ".',~ :-<"f-: -. + --'_",~_'-.: .-. - .' -

the ADA prohibitsdiscrimination on thebasis 'of disability
ill employment, State and lOCalgovemment.ipublie ,
accommodations, commercial facilities,' transportation, and
telecommunications. It also applies to the United States
Congress;

-,' .. --, .

Charges of employment disc~bnination,onihe basis'of
disability maybefiledat any U.S.EquaIEmplo),ment .
OpportunityCommission field,office. F'i¢ldoffices are Iccated.in
50 cities throughout the U.S. and are listed in most telephone'
directories under "U.S. Government." For the appropriate
EEOC field office in.your geographic area, call:

To be.protected by the ADA, one must have a disability or
have a relationship or association with an individual with a
disability. An individual with a disability is defined by the ADA
as·a person who. has a physical or mental impairment that
substantially limits one or more major life activities, a person
who has a history or record of such an impairment, or a person
who isperceived by others as having such animpairment. The
ADA does not specifically name all of the impairments that are
covered.

(800)669-4000 (voice)
(800) 669-6820 (TDD) .

Information' on EEOC-e~orced laws maybe obtained by calling:

(800) 669-3362 (voice)
(800) 800-3302 (TDD)

ADA Title I: Employment

For information on how to accommodate a.specific individual
with a disability, call the Job Accommodation Network at:

(800) 526-7234 (voice/TDD)
Title I requires employers with 15 or more employees to

provide qualified individuals with disabilities an equal opportunity
to benefit from the full range of employment-related opportunities
available to others. For example, it prohibits discrimination in
recruitment, hiring, promotions, training, pay, social activities,
and other privileges of employment. It restricts questions that
can be asked about an applicant's disability before a job offer is

, made, and it requires that employers make reasonable
accommodation to the known physical or mental limitations of
otherwise qualified individuals with disabilities, unless it results in
undue hardship. Religious entities with 15 or more employees
are covered under title I.

ADA Title II: State and Local Government Activities

Title II covers all activities. of State and local governments
regardless of the government entity's size or receipt of Federal
funding. Title II requires that State and local governments give
people with disabilities an equal opportunity to benefitfrom all
of their programs, services, and activities (e.g. public education,
employment, transportation, recreation, health care, social
services, courts, voting, and town meetings).
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State and local governments are required to follow specific
architectural standards in the new construction and alteration of
their buildings. They also must relocate programs or otherwise
provide access in inaccessible older buildings, and communicate
effectively with people who have hearing, vision, or speech
disabilities. Public entities are not required to take actions that
would result in undue financial and administrative burdens. They
are required to make reasonable modifications to policies,
practices, and procedures where necessary to avoid ,
discrimination, unless they can demonstrate that doing so' would
fundamentally alter the nature of the service, program, or activity
being provided.

ADA Title II: Public Transportation

Complaints of title IIviolations may be filed with the
Department of Justice within 180 days of the date of
discrimination. In certain situations, cases may be referred to a
mediation program sponsored by the Department. The
Department may bring a lawsuit where it has investigated a
matter and has been unable to resolve violations. For more
information or to file a complaint, contact:

.The transportation provisions of title II cover public
transportation services, such as city buses and public rail transit
(e.g. subways, commuter rails, Amtrak). Public transportation
authorities may not discriminate against people with disabilities in
the provision of their services. They must comply with
requirements for accessibility in newly purchased vehicles, make
good faith efforts to purchase or lease accessible used buses,
remanufacture buses in an accessible manner,- and, unless it
would result in an undue burden, provide paratransit where they
operate fixed-route bus or rail systems. Paratransit is a service
where individuals who are unable to 'use the regular transit
system independently (because of a physical or mental
impairment) are picked up and dropped off at their destinations.
Questions and complaints about public transportation should be
directed to:

Disability Rights Section
Civil Rights Division
U.S. Department of Justice
P.O. Box 66738
Washington, D.C. 20035-6738

Federal Transit Administration
U.S. Department of Transportation
400 Seventh Street, S.W.
Washington, D.C. 20590

Information,
questions .and
complaints:

(888) 446-4511 (voice/relay)
(202) 366-2285 (voice)
(202) 366-0153 (TDD)

You inay also call
for information at:

(800) 514-030 1 (voice)
(800) 514-0383 (TDD)

Documents
and Questions:

(202) 366-1656 (voice/relay)

Title II may also be enforced through private lawsuits in Federal
court. It is not necessary to file a complaint with the
Department of Justice (DOJ) or any other Federal agency, or to
receive a "right-to-sue" letter, before going to court.

Legal Questions: (202) 366-4011 (voice/relay)

ADA Title III: Public Accommodations
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Title III covers businesses and nonprofit service providers
that are public accommodations, privately operated entities
offering certain types of courses and examinations, privately
operated transportation, and commercial facilities. P~
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accommoa~s are private entities who own, lease, lease to, or
operate facilities such as restaurants, retail stores hotels movie

. .' ,
theaters, private schools, convention centers, doctors' offices. . ,
homeless shelters, transportation depots, zoos, funeral homes,
day care centers, and recreation facilities including sports
stadiums and fitness clubs. Transportation services provided by
private entities are also covered by title III.

Public accommodations must comply with basic
nondiscrimination requirements that prohibit exclusion,
segregation, and unequal treatment. They also must comply with
specific requirements related to architectural standards for new
and altered buildings; reasonable modifications to policies,
practices, and procedures; effective communication with people
with hearing, vision, or speech disabilities; and other access
requirements. Additionally, public accoinmodations must remove
barriers in existing buildings where it is easy to do so without
much difficulty or expense, given the public accommodation's
resources.

Courses and examinations related to professional,
educational, or trade-related applications, licensing, certifications,
or credentialing must be provided in a place and manner
accessible to people with disabilities, or alternative accessible
arrangements must be offered.

Commercial facilities, such as factories and warehouses,
must comply with the ADA's architectural standards for new
construction and alterations.

Complaints of title III violations may be filed with the
Department of Justice. In certain situations, cases may be
referred to a mediation program sponsored by the Department.
The Department is authorized to bring a lawsuit where there is a
pattern or practice of discrimination in violation of title III, or
where an act of discrimination raises an issue of general public
importance. Title III may also be enforced through private
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lawsuits. It is not necessary to file a complaint with the
Department of Justice (or any Federal agency), or to receive a
"right-to-sue" letter, before going to court. For more
information or to file a complaint, contact:

Disability Rights Section
Civil Rights Division
u.s. Department of Justice
P.O. Box 66738
Washington, D.C. 20035-6738

You may also call
for information at:

(800) 514-0301 (voice)
(800) 514-0383 (TDD)

ADA Title IV: Telecommunications

Title IV addresses telephone and television access for
peo~le with hearing and speech disabilities. It requires common
carriers (telephone companies) to establish interstate and
intrastate telecommunications relay services (TRS) 24 hours a
day, 7 days a week. TRS enables callers with hearing and
speech disabilities who use text telephones (TTY's or TDD's),
and callers who. use voice telephones, to communicate with each
other through a third party communications assistant. The
Federal Communications Commission (FCC) has set minimum
standards for TRS services. Title IV also requires closed
captioning of Federally funded public service announcements.
For more information about TRS, contact the FCC at:

Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

Documents: (202) 857-3800 (voice)
(202) 293-8810 (TDD)

(202) 418-0976 (voice)
(202) 418-0484 (TDD)

Questions:
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Fair Housing Act Complaints of Fair.Housing Act violations may be filed with
the U.S. Department of Housing and Urban Development. For

. more information or to file a complaint, contact:The Fair Housing Act, as amended in 1988~prohibits'
housing discrimination on the basis of race, color, religion,' sex,
disability, familial status, and national origin: Its coverage
includes private housing, housing that receives Federal financial
assistance, and State and local government housing. It is
unlawful to discriminate in any aspect of selling or renting
housing or to deny a dwelling to a buyer or renter because of
the disability of that individual, an individuai associated with the

, buyer or renter, or an individual who intends to live in the
residence. Other covered activities include, for example,
financing, zoning practices, new construction design, and
advertising.

Office of Program Compliance and Disability Rights
. Office of Fair Housing and Equal Opportunity
U.S. Department of Housing and Urban Development'
451 7th Street, SW (Room 5242) .
Washington, D.C. 20140

You may also call the Fair Housing Information Clearinghouse at:

(800) 343-3442 (voice)
(800) 290-1617 (TOO)

The Fair Housing Act requires owners of housing facilities
to make reasonable exceptions in their policies and operations to
afford people with disabilities equal housing opportunities. For
example, a landlord with a "no pets" policy may be required to
grant an exception to this rule and allow an individual who is
blind to keep a guide dog in the residence. The Fair Housing
Act also requires landlords to allow tenants with disabilities to
make reasonable access-related modifications to their private
living space, as well as to common use spaces. (The landlord is
not required to pay for the changes.) The Act further requires
that new multifamily housing with four or more units be designed
and built to allow access for persons with disabilities. This
includes accessible common use areas, doors that are wide
enough for wheelchairs, kitchens and bathrooms that allow a
person using a wheelchair to maneuver, and other adaptable
features within the units.

,
Additionally, the Department of Justice' can file cases

involving a pattern or practice of discrimination. The Fair
Housing Act may also be enforced through private lawsuits.

7 8



Air ~er Access Act

The Air tarrier Access Act prohibits discrimination in air
.transportationbyair.carriers against qualified individuals with
physical or mental impairments. It applies only to air carriers
that provide regularly scheduled services forhire to the public.
Requirements address a wide range of issues including boarding
assistance and certain accessibility features in newly built aircraft
and new or altered airport facilities. People may enforce rights
under the Air Carrier Access Act by filing a complaint with the
U.S. Department of Transportation, or by bringing a lawsuit in
Federal court. For more information or to file a complaint
contact:

Departmental Office for Civil Rights
Office of the Secretary
U.S. Department of Transportation
400 Seventh Street, S.W.
Washington, D.C. 20590
(202) 366-4648 (voice)
(202) 366-8538 (TDD)

You may also contact:

Aviation Consumer Protection Division, C-75
U.S. Department of Transportation
400 Seventh Street, S. W.
Washington, D.C. 20590
(202) 366-2220 (voice)
(202) 755-7687 (TDD)

9

Civil Rights of Institutionalized Persons Act

The Civil Rights of Institutionalized Persons Actt, CRIPA)
authorizes the U.S. Attorney General to investigate conditions of

. confinement at State and local government institutions such as
prisons, jails, pretrial detention centers, juvenile correctional
facilities, publicly operated nursing homes, and institutions for
people with psychiatric or developmental disabilities. Its
purpose is to allow the Attorney General, to uncover and correct
widespread deficiencies that seriously jeopardize the health and
safety of residents of institutions. The Attorney General does
not have authority under CRIP A to investigate isolated incidents
or to represent individual institutionalized persons.

The Attorney General may initiate civil law suits where there
is reasonable cause to believe that conditions are "egregious or
flagrant," that they-are subjecting residents to "grievous harm,"
and that they are part of a "pattern or practice" of resistance to
residents' full enjoyment of constitutional or Federal rights,
including title II of the ADA and section 504 of the
Rehabilitation Act. For more information or to bring a matter to
the Department of Justice's attention, contact:

Special Litigation Section
Civil Rights Division
U.S. Department of Justice
P.O. Box 66400
Washington, D.C. 20035-6400
(202) 514-6255 (voice/relay)

to



Indivlduals with Disabilities Education Act. Rehab ..dation Act

The Individuals with Disabilities Education Act (IDEA)
(formerly called P.L. 94:-142 or the Education for all
Handicapped Children Act of 1975) requires public schools to
make available to all eligible children with disabilities a free
appropriate public education in the least restrictive environment
appropriate to their individual needs.

The Rehabilitation Act prohibits discrimination on the basis·. ...
of disability in programs conducted by Federal agencies, in
programs receiving Federal financial assistance, in Federal
employment, and in the employment practices of Federal
contractors. The standards for determining employment
discrimination under the Rehabilitation Act are the same as those
used in title I of the Americans with Disabilities Act.

IDEA requires public school systems to develop appropriate
Individualized Education Programs (IEP's) for each child. The
specific special education and related services outlined in each
IEP reflect the individualized needs of each student.

Section 501

IDEA also mandates that particular procedures be followed
in the development of the IEP. Each student's IEP must be
developed by a team of knowledgeable persons and must be at
least reviewed annually. The team includes the child's teacher;
the parents, subject to certain limited exceptions; the child, if
determined appropriate; an agency representative who is
qualified to provide or supervise the provision of special
education; and other individuals· at the parents' or agency's
discretion.

Section 501 requires affirmative action and nondiscrimination
in employment by Federal agencies of the executive branch. To
obtain more information or to file a complaint, employees should
contact their agency's Equal Employment Opportunity Office.

Section 503

Section 503 requires affirmative action and prohibits
employment discrimination by Federal government contractors
and subcontractors with contracts of more than $10,000. For
more information on section 503, contact:

If parents disagree with the proposed IEP, they can request
a due process hearing and a review from the State educational
agency if applicable in that state. They also can appeal the
State agency's decision to State or Federal court. For more
information, contact:

Office of Federal Contract Compliance Programs
U.S. Department of Labor
200 Constitution Ave, NW
Washington, D.C. 20210
(202) 219-9423 (voice/relay)

Office of Special Education Programs
U.S. Department of Education
330 C Street, s..W. (Room 3086)
Washington, D.C. 20202
(202) 205-5507 (voice)
(202) 205-9754 (TDD)

II 12



Section 50 Architectural Barriers Act

Each Federal agency has its own set of section 504 .
regulations that apply to its own programs. Agencies that
provide Federal financial assistance also have section 504
regulations covering entities that receive Federal aid.
Requirements common to these regulations include reasonable
accommodation for employees with disabilities; program
accessibility; effective communication with people who have
hearing or vision disabilities; and accessible new construction and
alterations. Each agency is responsible for enforcing its own
regulations: Section 504 may also be enforced through private
lawsuits. It is not necessary to file a complaint with a Federal
agency or to receive a "right-to-sue" letter before going to
court.

. The Architectural Barriers Act (ABA) requires thatbuildings
. and facilities that are designed, constructed, or altered with

Federal funds, or leased by a Federal agency, comply with
Federal standards for physical accessibility. ABA requirements
are limited to architectural standards in new and altered buildings

.and in newly leased facilities.' They do not address the activities
conducted in those buildings and facilities. Facilities of the V.S.
Postal Service are covered by the ABA. For more information
or to file a complaint, contact:

Section 504 states that "no qualified individual w.ith a
disability in .the United States shall be excluded from, denied the
benefits of, or be subjected to discrimination under" any
program or activity that either receives Federal financial
assistance or is conducted by any Executive agency or the
United States Postal Service.

The U.S. Architectural and Transportation
Barriers Compliance Board
1331 F Street, N.W. (Suite 1000)
Washington, D.C. 20004-1111
(800) 872-2253 (voice)
(800) 993-2822 (TDD)

Other Sources of Disability Rights Information

For information on how to file 504 complaints with the
appropriate agency, contact:

Regional Disability and Business Technical
Assistance Centers:
(800) 949-4232 (voice/TDD)

Disability Rights Section
Civil Rights Division
U.S. Department of Justice
P.O. Box 66738
Washington, D.C. 20035-6738
(800) 514-0301 (voice)
(800) 514-0383 (TDD)

U.S. Department of Justice Internet Home Page:
http://www.usdoj.gov

U.S. Department of Justice, Americans with
Disabilities Act Internet Home Page:
http://www.usdoj.gov/crt!adaladahoml.htm

14
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Air Carrier Access Act of 1986,
49 U.S.C. §§ 1301 note, 1374(c)

ImplementingRegulation:
14 CFR 382

Sectioa.. .,03 of the Rehabilitation Act of 1973, as amended,
29 U.S.C. 793.

ImplementingRegulation:
41 CFR 60-741

Statute Citations

Section 504 of.the Rehabilitation Act of 1973, as amended,
29 U.S.C. 794.

Americans with Disabilities Act of 1990,
42 U.S.C. §§, 12101 et seq.

Implementing Regulations:
29 CFR 1630, 1602, 1627 (Title I, EEOC)
28 CFR 35 (Title II, Department of Justice)
49 CFR 27,37,38 (Title II, III Transportation)
28 CFR 36 (Title III, Department of Justice)
47 CFR 0,64 (Title IV, FCC)

Over 20 Implementing Regulations for federally assisted
programs, including;

34 CFR 100 (Education)
45 CFR 84 (Health and Human Services)
28 CFR 42, Subpart G (42.501 - 42.540)

Over 95 Implementing Regulations for federally conducted
programs, including;

28 CFR 39 (Justice)
Architectural Barriers Act of 1968,
42 U.S.C. §§ 4151 et seq.

Implementing Regulations:
41 CFR Subpart 101-19.6

Fair Housing Amendments Act of 1988,
42 U.S.C. §§ 3601 et seq.

ImplementingRegulation:
24 CFR 100 et seq.

Individuals· with Disabilities Education Act,
20 U.S.C. §§ 1400 et seq.

ImplementingRegulation:
34 CFR 300

Section 501 of the Rehabilitation Act of 1973, as amended,
29 U.S.C. 791.

ImplementingRegulation:
29 CFR 1613
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Major Provisions of the National Historic Preservation Act
Prepared by

The Advisory Council for Historic Preservation
Washington, D.C.

NATIONAL mSTORIC PRESERVATION ACT (NHPA)

After World War II, the United States embarked on an ambitious program of economic development. By
the mid-1960's, it had become apparent that, despite all of their benefits, these development programs had
important social, cultural, and esthetic costs. Historic buildings and neighborhoods that were treasured in
their communities and definitive of local heritage and character were being lost to make way for new
projects. Superhighways replaced historic landmarks, segmented historic neighborhoods, demolished
landmark buildings, and erased archeological remains of whole prehistoric cultures.

Federal policy under NHP A

When Congress passed the National Historic Preservation Act in 1966, it sought to ensure that these costs
were considered as economic growth continued. The act was most recently amended in 1976 and 1980 to
create the act we have today. In the act, Congress declared that the Federal government would:

• Foster productive harmony between modem society and historic resources;
• Provide preservation leadership
• Administer historic resources in a spirit of stewardship
• . Encourage preservation of non-federally owned historic resources;
• Encourage preservation and use of the historic built environment; and
• Assist State and local governments and the National Trust for Historic Preservation in their historic

preservation activities

The full statement in government policy in NHP A reads as follows:

It shall be the policy of the Federal Government, in cooperation with other nations and in
partnership with the States, local governments, Indian tribes, and private organizations and
individuals to--
(1) use measures. Including financial and technical assistance, to foster conditions under
which our modem society and our prehistoric and historic resources can exist in productive
harmony and fulfill the social, economic, and other requirements of present and future
generations;
(2) provide leadership in the preservation of the prehistoric and historic resources of the
United States and of the international community of nations;
(3) administer federally owned, administered, and controlled prehistoric and historic resources
and give maximum encouragement to organizations and individuals undertaking preservation
in private means;
(4) contribute to the preservation of non-federally owned prehistoric and historic resources
and give maximum encouragement to organizations and individuals undertaking preservation
by private means;
(5) encourage the public and private preservation and utilization of all usable elements of the
Nation's historic built environment; and
(6) assist State and local governments and the National Trust for Historic Preservation in the
United States to expand and accelerate their historic preservation programs and activities. [16
U.S.C.470-1]



Section 110 (d) ofNHPA requires all Federal agencies to act in accordance with the proposes outlined
above:

Consistent with the agency's mission and mandates, all Federal agencies shall carry out
agencyprograms and projects (including those under which any Federal assistance is
provided or any other Federal Iicense.ipermit, or other approval is required) in accordance
with the purposes of this Act and give consideration to programs and projects which will
further the purposes of this Act. [NHPA § 110 (d)]

Major Provisions of NHP A

To help achieve these ambitious goals,the act.among other things, calls for the following measures:

National Register of Historic Places. ,Historic properties of importance to the Nation, to the States, and to
local communities should be identified and nominated to the National Register of Historic Places.

State Historic Preservation Officers (SHPOs). NHP A provides for each governor to designate a SHPO,
who coordinates preservation activities in that state. SHPO's are central to the national historic
preservation program.

Certified Local Governments (CLGs). The act also provides for local government historic preservation
programs to participate in the national program, after the SHPO has certified that hey meet certain
standards.

Grants-in-aid. A grants-in-aid program was established to create a partnership between the Federal
Government and the States to carry out programs of identifying, surveying, registering, planning for, and
preserving historic properties. The act also authorizes grants for acquisition and development of historic
properties.

Regulations, standards, guidelines. NHP A directs and authorizes the Council and the Department of the
Interior to issue a variety of regulations, standards, and guidelines.

Federal Agency Responsibilities under NHP A

Through the act, Congress sought to make the Federal Government an active participant in the Nation's
preservation efforts. Federal agency responsibilities are outlined in four sections of the act: Sections 402,
111, 110, and 106; in addition, Section 208 addresses project costs.

Section 402

This section prescribes Federal agency responsibilities for protecting historic properties in other nations.

Section 111

This section deals with leases and exchanges of historic properties and entering into agreements for their
management.

Section 110

Section 110 lays out affIrmative agency responsibilities with respect to historic properties. In addition to
the broad responsibility to act in accordance with NHP A's purposes that was described above, the major
responsibilities of every Federal agency under Section 110 are to:



Designate a qualified preservation officer. "The head of each Federal agency shall, unless exempted under
Section 214, designate a qualified official to be know as the agency's "preservation officer" who shall be
responsible for coordinating that agency's activities under this act." [NHPA § 110 (c)]

Locate agency-controlled historic properties and nominate them to the Register. "With the advice of
the Secretary [of the Interior] and in cooperation with the State Historic Preservation Officer for the State
involved, each Federal agency shall establish a program to locate, inventory, and nominate to the Secretary
all properties under the agency's ownership or control by the agency that appears to qualify for inclusion on
the National Register .... " [NHPA § 110 (a) (2)]

Exercise caution regarding historic properties. "Each Federal agency shall exercise caution to ensure
that any such property that might qualify for inclusion is not inadvertently transferred, sold, demolished,
substantially altered, or allowed to deteriorate significantly." [NHPA § 110 (a) (1)]

Assume responsibility for historic properties. "The heads of all Federal agencies shall assume
responsibility for the preservation of historic properties which are owned or controlled by such agency."
[NHPA § 110 (a)(I)]

Use historic properties. "Prior to acquiring, constructing, or leasing buildings for purposes of carrying out
agency responsibilities, each Federal agency shall use, to the maximum extent feasible, historic properties
available to the agency." [NHPA § 110 (a) (1)]

Undertake preservation. "Each agency shall undertake, consistent with the preservation of such
properties and the mission of the agency and the professional standards established pursuant to section 101
(f), any preservation as may be necessary to carry out this section." [NHP A § 110 (a) (1)]

Record historic properties that must be damaged or destroyed. "Each Federal agency shall initiate
measures to assure that where, as a result of Federal action or assistance carried out by such agency, an
historic property is to be substantially altered or demolished, timely steps are taken to make or have made
the appropriate records, and that such records then be deposited, in accordance with section 101 (a), in the
Library of Congress or with such other appropriate agency as may be designated by the Secretary [of the
Interior], for future use and reference." [NHP A § 110 (b)]

So that agencies can carry out these responsibilities, Section 110 (g) affirms that the costs of meeting an
agency's preservation responsibilities under NHP A are legitimate project costs and authorizes such
expenditures. This section states that agencies:

May include costs. "Each Federal agency may include the costs of preservation activities ... as eligible
project costs in all undertakings of such agency or assisted by such agency." [NHP A § 110 (g)]

May compensate SHPOs. "The eligible project costs may also conclude amounts paid by a Federal
agency to any State to be used in carrying out such Preservation responsibilities of the Federal agency
under this Act.. ." [NHP A § 110 (g)]

May impose reasonable charges. "Reasonable costs (for preservation) may be charged to Federal
licensees and permittees as a condition to the issuance of such license or permit," [NHP A § 110 (g)]

Everything an agency does with historic properties is influenced by Section 110 -- including but not
limited to the way it carries out its Section 106 responsibilities. The Secretary of the Interior, in
consultation with the Council, has issued guidelines regarding how agencies should comply with Section
110. The principles and approaches set forth in the guidelines have been approved by the Council for use
in section 106 work.



Section 208

Section 208; a kind of "compani<)fl"to§ 110 (g), .addresses treatment. of project costs.

Notwithstanding section I(a) ,of the Act ofJune 27, 1960(16 U.S.C. 469c}, or any ()ther provision
oflaw to thecontraryOO . .•. . ..

(I) identification; surveys and evaluation carried out-with respect to historic properties
within project areas may be'treated.for purposes 01anylaw or rule of law as planningcosts
of the project and not ascosts.ofmitigation; .
.(2) reasonable costs for 'identification; surveys, .evaluation, and data recovery carried out with
respect to historic properties within project areas may be charged to Federal licensees and
permittees as a condition to the-issuance of such license or permit; and
(3) Federal.agencies, with the concurrence of the Secretary and.after notification of the
Committee on Interior and Insular Affairs of the .United States House of representatives and
the Committee on Energy and Natural Resources of the United States senate, are authorized
to waive, inappropriate cases, the 1 per centum Iimitation contained in Section 7 (a) of such
Act. [16 U.S.C. 469c-2]

Section 106

Section 106requires Federal agencies to take into account the effects of their activities and programs on
historic properties.

The head of any Federal agency having direct or indirect jurisdiction over a proposed Federal or
federally assisted undertaking in any State and the head of any Federal department or independent
agency having authority to license any undertaking in any State and the head of any Federal
department or independent agency having authority to license any undertaking shall, prior to the
approval of the expenditure of and Federal funds on the undertaking or prior to the issuance of any
license, as the case may be, take into account the affect of the undertaking on any district, site,
building, structure, or object that is included in or eligible for inclusion in the National Register.
The head of any such Federal agency shall afford the Advisory Council on Historic Preservation
established under Title II of this Act a reasonable opportunity to comment with regard to such
undertaking. [16 U.S.C. 470f]

The language of Section 106, while explicit, offers little direction on how to accomplish its purposes. This
needed direction is provided by the Council's regulations, "Protection of Historic Properties" (36 CFR Part
8000, issued by the Council under its rulemaking authority (which was established by Section 211 of
NHPA).
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The Revised Section 106 Process: A Summary

Section 106 of the National Historic
Preservation Act of 1966 (NHPA) requires
Federal agencies to take into account the
effects of their undertakings on historic
properties, and afford the Advisory Council
on Historic Preservation a reasonable
opportunity to comment. The historic
preservation review process mandated by
Section 106 is outlined in regulations
issued by the Council. These regulations,
"Protection of Historic Properties,· were
revised in May, 1999 and are summarized
below. They will be codified at 36 C.F.R.
Part 800.

Initiate Section 106 process

The responsible Federal agency first
determines whether it has an undertaking
that could affect historic properties, which
are properties that are included in or that
meet the criteria for the National Register
of Historic Places. If so, it must identify the
appropriate State Historic Preservation
OfficerfTribal Historic Preservation Officer
(SHPOfTHPO) to consult with during the
process. It should also plan to involve the
public, and identify other potential
consulting parties. If it determines that it
has no undertaking, or that its undertaking
has no potential to affect historic
properties, the agency has no further
Section 106 obligations.

Identify historic properties

If the agency's undertaking could affect
historic properties, the agency determines
the scope of appropriate identification
efforts and then proceeds to identify his-
toric properties in the area of potential
effects. The agency reviews background
information, consults with the SHPOfTHPO
and others, seeks information from
knowledgeable parties, and conducts
additional studies as necessary. Districts,
sites, buildings, structures, and objects
listed in the National Register are
considered; unlisted properties are evalu-
ated against the National Park Service's
published criteria, in consultation with the
SHPOfTHPO and any Indian tribe or Native
Hawaiian organization that may attach
religious or cultural importance to them.

If questions arise about the eligibility of a
given property, the agency may seek a
formal determination of eligibility from the
National Park Service. Section 106 review
gives equal consideration to properties that
have already been included in the National
Register as well as those that meet
National Register criteria.

If the agency finds that no historic
properties are present or affected,
it provides documentation to the
SHPOfTHPO and, barring any objection in
30 days, proceeds with its undertaking.

If the Agency finds that historic properties
are present, it proceeds to assess possible
adverse effects.

Assess adverse effects

The agency, in consultation with the
SHPOfTHPO, makes an assessment of
adverse effects on the identified historic
properties based on criteria found in the
Council's regulations.

If they agree that there will be No Adverse
Effect, the agency proceeds with the
undertaking and any agreed upon
conditions.

If the parties cannot agree or they find that
there is an Adverse Effect, the agency
begins consultation to identify ways to
avoid, minimize, or mitigate adverse
effects.

Resolve adverse effects

The agency consults with the SHPOfTHPO
and others, who may include Indian tribes
and Native Hawaiian organizations, local
govemments, permit or license applicants,
and members of the public. The Council
may participate in consultation when there
are substantial impacts to important historic
properties, when a case presents important
questions of policy or interpretation, when
there is a potential for procedural problems,
or when there are issues of concem to
Indian tribes or Native Hawaiian
organizations.

Consultation usually results in a Memoran-
dum of Agreement (MOA), which outlines
agreed upon measures that the agency will
take to avoid, minimize, or mitigate the ad-
verse effect. In some cases, the consulting
parties may agree that no such measures
are possible, but that the adverse effects
must be accepted in the public interest.

Implementation

If an MOA is executed, the agency
proceeds with its undertaking under the
terms of the MOA.

Failure to resolve adverse effects

If consultation proves unproductive, the
agency or the SHPOfTHPO, or the Council
itself, may terminate consultation. If an
SHPO terminates consultation, the agency
and the Council may conclude an MOA
without SHPO involvement. However, if a
THPO terminates consultation and the
undertaking is on or affecting historic
properties on tribal lands, the Council must.
provide its comments. The agency must
submit appropriate documentation to the
Council and request the Council's written
comments. The agency head must take
into account the Council's written com-
ments in deciding how to proceed.

Tribes, Native Hawaiians, & the public

Public involvement is a key ingredient in
successful Section 106 consultation, and
the views of the public should be solicited
andconsidered throughout the process.

The regulations also place major emphasis
on consultation with Indian tribes and
Native Hawaiian organizations, in keeping
with the 1992 amendments to NHPA.
Consultation with an Indian tribe must
respect tribal sovereignty and the
govemment-to-govemment relationship
between the Federal govemment and
Indian tribes. Even if an Indian tribe has
not been certified by NPS to have a THPO
that can act for the SHPO on its lands, it
must be consulted about undertakings on
or affecting its lands on the same basis and
in addition to the SHPO.
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The Revised Section 106 Process:
Flow Chart

May 1999
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The Secretary
. of the

Interior's
. ,

Standards-"~,. - . .'

:> .: {or .the
"Treatment
·of,:Historic
...Properties

1992

TR~t\pv.rE~:S
Ihereare'Standards.fbrfQ'ui distinct; but inter-
relate4,~:appro:atlresi~~tJle'tr~'~t~ent of

hist0ricproperties":":'J}r.~servation, Rehabilita-

tion.,Re.storatiOl1",a,ndReconstrucfion. Preser-

~ati6~~o~~seson.,lhe maintenance and repair

of existing historic materials and retention of a

property's form ;s it has evolved over time.

(Protection and Stabilization have now been, .

consolidated under this treatment.) Rehabili-

tation acknowledges the need to alter or add to

a historic property to meet continuing or

changing uses while retaining the property's

historic character. Restoration is undertaken

to depict a property at a particular period of

time in its history, while removingevidence ~f

other periods; Reconstrrtctionre-~reiit<~sva~-

ishedor non-surviving portions of a property

for interpretive purposes.

In.summary, the simplification and sharpened

focusof these 'revised sets of treatment Stan-

dards is intended to assist users in making

. sound historic preservation decisions. Choos-

ing an appropriate treatment for a historic:

property, whether preservation, rehabilitation,

restoration, or reconstruction is critical. This.

choice always depends on a variety of factors,

including the property's historical significance,

physical condition, proposed use, and intended
interpretation.

Alamo Square Historic District, San Francisco, California, Photo: Charles A. Birnbaum.



The Secretary of the Interior's Standards for the Treatment of Historic Properties may be applied to one historic resource
type or a variety of historic resource types; for example, a project may include a complex of buildings such as a house, garage,

and barn; the site, with a designed landscape, natural features, and archeological components; structures such as a system of road-
ways and paths or a bridge; and objects such as fountains and statuary.

Building: houses, barns, stables, sheds, garages, court"
houses, city halls, social halls, commercial buildings, li-
braries, factories, mills, train depots, hotels, theaters, sta-
tionary mobile homes, schools, stores, and churches.

HISTORIC RESOURCE TYPES & EXAMPLES
;r \ ",.,;'\ '~,1\

Site: habitation sites, funerary sites, rock shelters, village
sites, hunting and fishing sites, ceremonial sites,
,petroglyphs, rock carvings, ruins, gardens, grounds,
battlefields, campsites, sites of treaty signings,trails, ar-
eas ofland, shipwrecks, cemeteries, designed landscapes,
and natural features, such as springs and rock forma-
tions, and land areas having cultural significance.

Elmendorf, Lexington, Kentucky. Photo: CharlesA. Birnbaum.

Structure: bridges, tunnels, gold dredges, firetowers, ca-
nals, turbines, dams, power plants, corn-cribs, silos,
roadways, shot towers, windmills, grain elevators, kilns,
mounds, cairns, palisade fortifications, earthworks, rail-
road grades, systems of roadways and paths, boats and
ships, railroad locomotives and cars, telescopes, carou-
sels, bandstands, gazebos, and aircraft.

Object: sculpture, monuments, boundary markers,
statuary, and fountains.

District: college campuses, central business districts,
residential areas, commercial areas, large forts, industrial
complexes, civic centers, rural villages, canal systems,
collections of habitation and limited activity sites, irriga-
tion systems, large farms, ranches, estates, or planta-
tions, transportation networks, and large landscaped
parks.Zoar Historic District, Ohio. Aerial view.

Photo: National Park Service.

(Sidebar adapted from National Register Property and
Resource Types, p. 15, National Register Bulletin 16A,
How to Complete the National Register Form, published by
the National Register Branch, Interagency Resources Division,
National Park Service, U.S~rtlf1ent of the Interior, 1991.)

The Preservation Assistance Division prepares Guide-
lines to help property owners and others apply the Stan-
dards. The Guidelines provide general design and tech-
nical recommendations and establish a model process to
follow inplanning historic preservation project work.
Please write: Preservation Assistance Division, National
Park Service, P.O. Box 37127, Washington, D.C. 20013-
7127 for further information.

The Division also develops technical information on
preserving, restoring, and rehabilitating historic proper-
ties. Many of these publications, such as the Preservation
Briefs series, are available from the Superintendent of
Documents, Government Printing Office. Write to the
Division at the above address for a free copy of the cur-
rent Catalog of Historic Preservation Publications, which
includes stock numbers, prices, and a convenient order
form. In addition, copies ofleaflets on preserving his-
toric landscapes and on accessibility to historic buildings
by individuals with disabilities may be requested.

Cover photo: Columbus Circle, S~e. New York.
Photo: CharlesA. Birnbaum.



4. Changes to a propel t, lave acquired

historic significance in their own right shall be

re~ained and preserved.

P~RVATION
is defined as the act or process of applying
measures necessary to sustain the existing form,
integrity, alld materials of an historic property.
Work, including preliminary measures to protect
and stabilize the property, generally focuses upon
the ongoing maintenance alld repair ofhistoric
materials and features rather than extensive .
replacement and new construction. New exterior
additions are not within the scope of this
treatment; however, the limited and sensitive
upgrading of mechanical, electrical, and
plumbing systems and other code-required work
to make properties functional is appropriate.
within a preservation pmject.

5.: Distinctive matetj'~l~? features, finishes, and

construction techniques or examples of crafts-

manship that characterize a property shall be

preserved.

6. The existing condition of historic features

shall be evaluated to determine the appropriate '

level of intervention needed. Where the severity

of deterioration requires repair or limited re-

placement of a distinctive feature, the new ma-

terial shall match the old in composition, de-

sign, color, and texture.

STANDARDS FOR PRESERVATION

1. A property shall be used as it was histori-

cally, or be given a new use that maximizes the

retention of distinctive materials, features,

spaces, and spatial relationships. Where a

treatment and use have not been identified, a

property shall be protected and, if necessary,

stabilized until additional work may be under-

taken.

7. Chemical or physical treatments, ifappropri-

ate, shall be undertaken using the gentlest

means possible.

Treatments

that cause

damage to his-

toric materials

shall not be

used.

2. The historic character of a property shall be

retained and preserved. The replacement of

intact or repairable historic materials or alter-

ation of features, spaces, and spatial relation-

ships that characterize a property shall be

avoided.

8. Archeologi-

cal resources

shall be pro-

tected and pre-

served in place.

If such re-

3. Each property shall be recognized as a

physical record of its time, place, and use.

Work needed to stabilize, consolidate, and

conserve existing historic materials and fea-

tures shall be physically and visually com pat -

ible, identifiable upon close inspection, and

properly documented for future research.

sources must

be disturbed,

mitigation

measures shall

, be undertaken.

PRESERVATION AS A

TREATMENT.

When the property's distinctive
materials, features, and spaces
are essentially intact and thus
convey the historic significance

without extensive repair or
replacement; when depiction at
a particular period of time is not

appmpriate; and when a
continuing or new use does not
require additions or extensive
alterations, Preservation may
be considered as a treatment.
Prior to undertaking work, a

documentation-plan for
Preservation should be

developed.



RECONSTRUCTION
is defined as the act or process of depicting, by means
of new construction, the fonn, features, and detail-
ing of a non-surviving site, landscape, building,
structure, or object for thepurpose of replicating its
appearance at a specific period of time and in its his-
toric location.

STANDARDS FOR RECONSTRUCTION

l. Reconstruction shall be used to depict vanished

or non-surviving portions of a property when

documentary and physical evidence is available to

permit accurate reconstruction with minimal

conjecture, and such reconstruction is essential to

the public understanding of the property.

2. Reconstruc-

tion of a land-

scape, building,

structure, or ob-

ject in its historic

location shall be

preceded by a

thorough ar-

cheological in-

vestigation to

identify and

evaluate those

features and arti-

facts which are

essential to an

accurate recon-

struction. Ifsuch

resources must

be disturbed,

mitigation mea-

sures shall be

undertaken.

RECONSTRUCTION AS A

TREATMENT.

When a contemporary
depiction is required to

understand and interpret a
property's historic value

(including the re-creation of
missing components in a

historic district or site ); when
no other property with the
same associative value has

survived; and when sufficient
historical documentation

exists to ensure an accurate
reproduction, Reconstruction

may be considered as a
treatment. Prior to
undertaking work, a

documentation plan for
Reconstruction should be

developed.

3. Reconstrl:lctionshall includemeasures to

preserve any remaining historic materials, fea-

tures, and spatial relationships.

4. Reconstruction shall be based on the accu-

rate duplication of historic features and ele-

ments substantiated by documentary or physi-

cal evidence rather than on conjectural designs

, or the availability of different features from

other historic properties. A reconstructed

property shall re-create the appearance of the

non-surviving historic property in materials,

design, color, and texture ..

5. A reconstruction shall be clearly identified

as a contemporary re-creation.

6. Designs that were never executed histori-

cally shall not be constructed.



REIUrnILITATION
is defined as the act or process of making possible

'•.a compatible use for_a property through repair,
alterations, and additions whilepreserving those
portions or [eatures which convey its historical,
cultural, or architectural values.

.. STANDARDS FOR REHABILITATION

1. A property shall be used as itwas historically

or be given a new lise that requires minimal

change to its distinctive materials, features, •

spaces, and spatial relationships.

2. The historic character of a property shall be

retained and preserved. The removal of dis-

tinctive materials or alteration of features,

spaces, and spatial relationships that character-

ize a property shall be avoided;

3. Each property shall be recognized as a

physical record of its time, place, and use.

Changes that create a false sense of historical

development, such as adding conjectural fea-

tures or elements from other historic proper-

ties, shall not be undertaken.

4. Changes to a property that have acquired

historic significance in their own right shall be

retained and preserved.

5. Distinctive materials, features, finishes, and

construction techniques or examples of crafts-

manship that characterize a property shall be

preserved.

6. Deteriorated historic features shall be re-

paired rather than replaced. Where the sever-

ity of deterioration requires replacement of a

distinctive feature, the new feature shall match

7. Chemical or

physical treat-

ments, if appro-

priate, shall be

undertaken using

the gentlest.
"

means possible.

Treatments that cause damage to historic materi-

als shall not be used.

REHABILITATION AS A

TREATMENT.

When repair andreplacement
of deteriorated features are

.necessary; wh~1Jalterations or
.'additions toJheproperty are·

planned for a new or continued
, use; and when its depiction at a

particular period of time is not
appropriate, Rehabilitation may

be considered as a treatment.
Priorto undertaking work, a

documentation plan for
Rehabilitation should be

developed.

the old in design,

color; t~fture;

and, ~hen~'pos-

sible, materials.

Replacerrientof
missii1gfea~ur~§)
shall besubstan-

tiated bydocu-

mentaryand

physical evi-

dence.

.Thesec~etary.ofth~·l11~eri~riSl:esportsible
for establishing professionalstandards and. pro-

:. viding.advice ()il:(h~pl:eservationand;ro~ec-

tion of all cultural,~esourceslist~d on'or eligible
fo~ the National Register ofHistori~:Pl~ces.

,.. e_ .,', ~ _ ••

Mt. Auburn Cemetery, Cambridge, Massachusetts.
Photo: Charles A. Birnbaum.

The Secretary of the Interior's Standards for the

Treatment of Historic Properties, initially devel-

oped in 1975 and revised in i983 and 1992, are

intended to be applied to a wide variety of re-
source types, including buildings, sites, struc-

tures, objects, and districts. The Standards are

not codified as program regulations and may

be used as a guide by anyone planning work on

historic properties. Note: this 1992 revision of
the Standards replaces the Federal Register Notice,
Vol. 48, N. 190, September, 1983.

8. Archeological resources shall be protected and

preserved in place. If such resources must be dis-

turbed, mitigation measures shall be undertaken.

9. New additions, exterior alterations, or related

new construction shall not destroy historic materi-

als, features, and spatial relationships that charac-

terize the property. The new work shall be differ-

entiated from the old and shall be compatible with

the historic materials, features, size, scale and pro-

portion, and massing to protect the integrity of the

property and its environment.

A slightly modified version of the Standards for

Rehabilitation was codified in 36 CFR 67, and fo-

cuses on "certified historic structures" as defined

by the IRS Code of 1986. These regulations are

used in the Preservation Tax Incentives pro-

gram. The 1992 Standards in this leaflet do.not

replace the Tax Incentives regulations; 37 CFR

67 should continue to be used when property

owners are seeking certification for Federal tax

benefits.

10. New additions and adjacent or related new

construction shall be undertaken in such a manner

that, if removed in the future, the essential form

and integrity of the historic property and its envi-

ronment would be unimpaired.



RESTORATION
is defined as the act or process: ofaccuratety de-
pktingthe form, [eatures, and character of a .
property as it appeared at a particular period of
. time by rneansof the removal of features from
other periods in its history and reconstruction of
missing features from the restoration period.
The limited and sensitive upgrading of mechani-
cal, electrical, and plumbing systems and other
code-required work to make propertiesfunc-
tional is appropriate within a restoration project.

STANDARDS FOR RESTORATION

I. A property shall be used as it was histori-

cally or be given a new use which reflects the

.property's restoration period.

2. Materials and features from the restoration

period shall be retained and preserved. The re-

moval of materials or alteration of features,

spaces, and spatial relationships that charac-

terize the period shall not be undertaken.

3., Each property shall be recognized as a
physical record of its time, place, and use.

Work needed to stabilize, consolidate and

conserve materials and features from the res-

toration period shall be physically and visually

compatible, identifiable upon close inspection,

and properly documented for future research.

RESTORATION AS A
.:'FREATMENT~

When the property's design,
architectural; or historical

significance during a particular
period of time outweighs the

potential loss of extant
materials, features, spaces, and
finishes that characterize other
historical periods; when there is

substantial physical and
documentary evidence for the

work; and when contemporary
alterations and additions are not

planned, Restoration may be
considered as a treatment. Prior

to undertaking work, a
particular period of time, i.e.,

the restoration period, should be
selected and justified, and a

documentation plan for
Restoration developed.

Victorian wood-frame house.
Work in progress. National

. Park Service files.

6. Deteriorated features from the restoration pe-.:

riod shall be repaired rather than replaced.··. '-:'

Where the severity of deterioration requires re-

placement of a distinctive feature, the new feature

shall match the old in design, color, texture, and,

where possible, materials.

4 .. Materials,

features,

spaces, and fin-

ishes that char-

acterize other

historical peri-

ods shall be

documented

prior to their

alteration or

removal.

7. Replacement of missing features from the res-

toration period shall be substantiated by docu-

mentary and physical evidence.' A false sense of

history shall not be created by adding conjectural
features, features from other properties, or by

combining features that never existed together

historically.

5. Distinctive

materials, fea-

tures, finishes,

and construc-

tion techniques

or examples of

craftsmanship

that character-

ize the restora-

tion period

shall be pre-

served.

8. Chemical or physical treatments, if appropri-

ate, shall be undertaken using the gentlest means

possible. Treatments that cause damage to his-

toric materials shall not be used:

9. Archeological resources affected by a project

shall be protected and preserved in place. If such

resources must be disturbed, mitigation measures

shall be undertaken.

10. Designs that were never executed historically

shall not be constructed.
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List of Contacts

Federal Agencies'

u.s. Department of Justice
Civil Rights Division
Disabilities Rights Section
P.O. Box 66738 .
Washington, DC 20035-6738
ADA Information Line
800-514-0301 (voice)
800-514-0383 (TTY)

ADA Home Page
http://www.usdoj.gov/crtJada/adahoml.htm

The U.S. Department of Justice issues regulations
including the ADA Standards for Accessible Design,
provides technical assistance, and has enforcement
authority for title II (public services) and title III (pub-
lic accommodations and commercial facilities) of the
Americans with Disabilities Act. .

The Department of Justice provides copies of the
ADA, ADA regulations, ADA Standards for
Accessible Design, as well as numerous helpful publi-
cations on the ADA. These documents can be ordered
free of charge and are available in accessible formats.
In addition, through its ADA Information Line, the
Department of Justice offers technical assistance on
the ADA Standards for Accessible Design and other
ADA provisions applying to businesses, non-profit
service agencies, and state and local government pro-
grams.

Self-GUided Training Course

Advisory Council on Historic Preservation
1100 Pennsylvania Avenue, N.W.
Washington, DC 20004
202-606-8503 (voice)

http://www.achp.gov

The Advisory Council on Historic Preservation advises
the President and Congress on preservation matters
and reviews federal actions to ensure that they are car-
ried out without needless harm to historic properties, a
process known as Section 106 review. The Advisory
Council trains government officials regarding their
responsibilities under Section 106 of the National
Historic Preservation Act. The agency also publishes
a series of fact sheets outlining all aspects of participa-
tion in the 106 process as well as special studies offer-
ing technical guidance, and preservation legislation.

Architectural and Transportation Barriers
Compliance Board
1331 F Street N.W., Suite 1000
Washington, DC 20004-1111
800-872-2253 (voice)
800-993-2822 (TTY)

http://www.access-board.gov

The Architectural and Transportation Barriers
Compliance Board (Access Board) is an independent
federal agency, created by Section 502 of the
Rehabilitation Act of 1973 to enforce the Architectural
Barrier's Act of 1968 (ABA). The Access Board is
responsible for establishing the minimum guidelines
for accessible design under the ADA, known as the
ADA Accessibility Guidelines (ADAAG) which are
used by the U.S. Department of Justice to establish
enforceable standards. The Access Board also offers
technical assistance on the ADAAG, the ABA, and on
architectural, transportation, and communications
accessibility issues.

List of Contacts



ADA

List of Contacts (cont'd)

u.s. Department of Education
Disability and Business Technical
Assistance Centers
800-949-4232 (voice, TTY)

http://www.adata.org

The U.S. Department of Education through the
National Institute on Disability and Rehabilitation
Research funds ten regional centers across the country
to provide technical assistance on the ADA. These
regional centers provide copies of ADA documents
and information as well as technical assistance on the
ADA. The toll-free number above will automatically
connect you to the closest center.

Equal Employment Opportunity
Commission
1801 L Street, N.W.
Washington, DC 20507
800-669-4000 (voice)
800-669-6820 (TTY)

http://www.eeoc.gov

The Equal Employment Opportunity Commission
establishes regulations under Title I of the ADA and
provides technical assistance and information about
ADA provisions applying to employment.

Self-Guided Training Course

Federal Communications Commission
1919 M Street N.W.
Washington, DC 20554
202-418-0976 (voice)
202-418-0484 (TTY)

http://www.fcc.dtf/dtfhome.html

Relay Service Directory
202-857-3800 (voice)
202-293-8810 (TTY)

Relay Service Questions
202-418-0976 (voice)
202-418-0484 (TTY)

The Federal Communications Commission provides
specific information on the ADA requirements for
telephone relay services.

u.S. Department of the Interior
National Park Service
Office on Accessibility
P.O. Box 37127
Washington, DC 20013-7127
202- 208-7 625 (voice)
202- 208-4817 (TTY)

http://www.nps.gov

The Office on Accessibility is actively involved in
promoting expanded access to areas within the
National Park system covered by Section 504 of the
Rehabilitation Act of 1973. The Office on
Accessibility is involved in a variety of continuing
education and technical assistance endeavors, includ-
ing efforts to increase access to historic facilities and
buildings.

List of Contacts
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List of Contacts (cont'd)

I

U.S. Department ofthe Inferior
National Park Service
Heritage Preservation Services
1849 C Street, N.W.
Washington, DC 20240
202-343-9578 (voice)
202-208-4817(TTY)

http.z/www.nps.gov

The Technical Preservation Services, Heritage
Preservation Services Programs publishes materials
and sponsors training on a wide range of preservation
issues, appropriate treatment of historic structures, and
the latest in preservation technology. In addition, it
administers the tax credit for historic rehabilitation and
monitors National Historic Landmarks. It has pro-
duced several publications addressing historic preser-
vation and accessibility.

U.S. Internal Revenue Service
Office of the Chief Counsel
1111 Constitution Avenue, N.W., Suite 3026
Washington, DC 20224
800-829-1040 (voice)
800-829-4059 (TTY)

Tax CodelLegal Questions
202-622-3110 (voice in Washington, D.C.)
TTY: use relay service

Ordering Publications Number 334 and 535
800-829-3676 (voice)
800-829-4059 (TTY)

http://www.irs.ustreas.gov

The Internal Revenue Service provides information
about tax code provisions including tax credits (section
44) and deductions (section 190) that can assist busi-
nesses in complying with the ADA.

Self-Guided Training Course

U.S. Department of Transportation
400 Seventh Street S.W.
Washington, DC 20590
888-446-4511 (voice)
TTY: use relay service
202-366-2285 (voice)
202-366-0153 (TTY)

http://www.fta.dot.gov

The Department of Transportation offers technical
assistance and information on the ADA requirements
applying to public transportation.

State Historic Preservation Officers
National Conference of State Historic
Preservation Officers
444 North Capitol Street, N.W., Suite 342
Washington, DC 20001-1512
202-624-5465 (voice)

http://www.sso.org/ncshpo

The State Historic Preservation Officers are the key
state and territorial government preservation officials.
They conduct cultural resource surveys, prepare
statewide preservation plans, nominate properties to
the National Register of Historic Places, review feder-
al undertakings for effects on landmarks, administer
grants-in-aid, and review plans for rehabilitation in
connection with federal tax incentives. The state his-
toric preservation office must be consulted in order to
use the minimum requirements as outlined in the ADA
Standards for Accessible Design. Contact the National
Conference for an up-to-date list of the State Historic
Preservation Officers.

List of Contacts
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List of Contacts (cont' d)

President's Committee on Employment of
People with Disabilities
202-376-6200 (voice)
202-376-6205 (TTY)

http://www.pcepd.gov

The President's Committee on Employment of People
with Disabilities answers employment questions and
funds the Job Accommodation Network (JAN) which
provides advice on accommodating employees with
disabilities.

Job Accommodation Network
800-526-7234

http://janweb.icdi.wvu.eduJenglish/homeus.htm

Self-Guided Training Course

Private Organizations

American Association of Museums
1575 Eye Street, N.W., Suite 400
Washington, DC 20005
202-289-1818 (voice)
202-289-8439 (TTY)

http://www.aam-us.org

The American Association of Museums is a non-profit
membership organization providing information and
resources to the museum community nationwide. The
AAM manual, Everyone's Welcome: The Americans
with Disabilities Act and Museums, addresses museum
compliance with the ADA. In addition, the AAM pub-
lishes other helpful material on access exhibit and pro-
gram design.

Disability Rights Education and Defense
Fund
2212 Sixth Street
Berkeley, CA 94710
510-644-4232 (voice, TTY)

The Disability Rights Education and Defense Fund is a
national law and public policy center dedicated to fur-
thering the civil rights of people with disabilities. It
specializes in training, technical assistance, referral,
and legal representation for people with disabilities
and their representatives, state and local government
units, businesses and trade associations.

List of Contacts
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List of Contacts (cont'd)

Historic Windsor, he.
P.O. Box 1777
Windsor, VT 05089-0021
802-674-6752 (voice)
802-674-6179 (fax, TDD)

Historic Windsor, hc., is a nonprofit community-based
preservation and crafts organization that provides
extensive public education and technical assistance
programs to the preservation community of Vermont.
Historic Windsor also runs the Preservation Institute
for the Building Crafts, a nationally acclaimed rural
preservation skills training program. It has trained
more than 2,500 people nationally in all aspects of the
traditional building trades. Historic Windsor is a rec-
ognized authority on the ADA and historic preserva-
tion. It, together with the National Trust for Historic
Preservation and the National Alliance of Preservation
Commissions, co-authored Americans with Disabilities
Act: A Training Course for Historic Preservation
Commissions.

National Alliance of Preservation
Commissions
P.O. Box 1605
Athens, GA 30603
706-542-4731 (voice)
706-542-8778 (TTY)

The National Alliance of Preservation Commissions is
a network of more than 2,000 landmark and historic
district commissions and boards of architectural
review in the United States. The National Alliance
serves a resource center of information on planning,
zoning, and design issues facing local preservation
commissions. It provides technical seminars, confer-
ences, and educational workshops nationwide.
It, together with the National Trust for Historic
Preservation and Historic Windsor, Inc., co-authored
Americans with Disabilities Act: A Training Course
for Historic Preservation Commissions.

Self-Guided Training Course

National Center on Accessibility
5020 State Road 67 North
Martinsville, IN 46151
765-349-9240 (voice, TTY)

The National Center on Accessibility is a program of
Indiana University's Department of Recreation and
Park Administration. It is funded in part by the U.S.
Department of the Interior, National Park Service. The
National Center on Accessibility conducts research,
seminars, and training on accessibility with a specific
focus on issues related to parks, recreation, and
tourism industries.

National Trust for Historic Preservation
1785 Massachusetts Avenue, N.W.
Washington, DC 20036
202-588-6000
202-588-6200 (TTY)

http://www.nationaltrust.org

The National Trust for Historic Preservation, chartered
by Congress in 1949, is a private, nonprofit member-
ship organization dedicated to protecting the irreplace-
able. It fights to save historic buildings and the neigh-
borhoods and landscapes they anchor. Through educa-
tion and advocacy, the National Trust is revitalizing
communities across the country and challenges citi-
zens to create sensible places for the future. It has six
regional offices, 20 historic sites, and works with thou-
sands of local community groups nationwide. Under a
technical assistance grant from the U.S. Department of
Justice, the National Trust, in cooperation with
Historic Windsor, Inc. (Vermont) and the National
Alliance of Preservation Commissions, developed
Americans with Disabilities Act: A Self-Guided
Training Course for Historic Preservation
Commissions.

List of Contacts
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