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PREFACE 

Planners and lawyers are not strange bedfellows by any 

stretch of the imagination. In practice the two professions have 

worked in tandem over the years to advance the understanding and 

application of planning, develop new planning theories and tech

niques, and test in courts the constitutional approaches which have 

led to a broader range of implementation tools. Where the respective 

roles have been recognized and kept distinct~ harmonious and produc

tive results have for the most part occurred. 

Planning and legal education, however, has not as a general 

rule pursued this partnership on campus. Legal scholars have re

searched at length many subjects of vital interest to planners. On 

the other hand, planners have supplied a great deal of the technical 

and quantitative data needed by lawyers to effectively argue before 

the bench on behalf of new planning and land management concepts which 

have been challenged for one reason or another. 

The joint seminar in land use planning and management is in 

one respect an innovative concept in land resource management and 

legal education. It is somewhat novel among law schools and planning 

schools, as evidenced by the remarks made by many of the guest lec

turers and other planners and lawyers with whom the idea was discussed. 

The seminar came about as the result of the favorable atmosphere for 

interdisciplinary environmental studies which exists at Texas Tech 

University. Further, it represents a perceived need on the part of 

both instructors for such a course, strong support and encouragement 
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from the uni versi ty, the abi 1 tty to work and teach together as a team, 

and sensitivity to the need to broaden the exposure of both professions 

to new developments in the field of land resource planning and management. 

After one semester of experience, the general consensus of our 

students and co 11 eagues suggests that the concept is no longer on tri a 1 

but that a hypotheses has been proven and our case won. Our mandamus 

then, is to move ahead with the seminar as a regular joint offering 

of the School of Law and the Department of Park Administration and 

Horticulture. Other academic departments across campus which contrib

ute to our planning program have expressed interest in placing students 

in the seminar. With this in mind we move ahead to expand our effort 

and develop new concepts to test in the classroom and in the field. 

The papers contained in this report are the work of the students 

. enrolled in the first seminar. They represent a wide range of ideas 

and in many cases reflect their interest in a relatively new subject 

area stimulated through the seminar. 

A final noteworthy postscript. Several of our graduating law 

and planning students have found employment with private firms and 

governmental agencies involved in multiple aSPects of environmental 

management. This provides additional encouragement to continue the 

program. 
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I ntroducti on 

Land resource management is today a most popular and indee.d 

timely topic for discussion and action at all levels of government 

as well as within the private market sector of our political, socio

economic system. Concern for conservation and wise use of natural 

resources is by no means a recent phenomenon, although if we study 

the history of United States resource policy in general,. we find 

it a IIfits and starts" sort of activity. Perhaps the greatest lessons 

in land use planning and management were first taught in the 20's 

and 30' s by men such as Hugh Hammond Bennett and his followers in the 

early Soil Erosion Service, which we all now know as the Soil Con

servation Service. The early land economic surveys in Wisconsin, 

Michigan and New York for example, established procedures for resource 

management which many mistakenly believe are only of recent origins. 

Even further back in the pages of history, we find Teddy Roosevelt's 

1908 Governors Conference on Natural Resources and the Natural Resource 

Planning Board Activities of the 30's which was preceded by Herbert 

Hoover and the work of the U. S. Department of Commerce in developing 

the first standard planning and zoning enabling act. The late Professor 

John D. Black of Harvard University, father of Agricultural economics, 

in his classic treatise on the Rural Economy of New England, along 

with other treatises or other men interested in land use too numerous 

to chronicle here, preached the gospel of environmental management and 

wise land use long before the popularity the subject now enjoys. In 

this paper, I shall examine this popular subject and attempt to brief 
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the current policy status at the federal level and, more close to 

home, at,the state, regional, and local levels here in Texas. 

The impact on the environment of a prosperous and growing 

society such as ours is obvious to the alert and perceptive citizen 

everywhere we turn. Perhaps this realization comes home with a great 

resounding boom when we urbanites take a Sunday drive in the rural 

countryside, back to our home county only to find that the agrarian 

beauty we left has been replaced by ugly development. Change takes 

place fast these days, and most often, without adequate warning. 

The Texas of yesterday, of which all of us are deservingly proud, 

will not be that Texas of tomorrow if the current pace of land use 

in certain areas of the state continues in an uncontrolled organic 

manner, governed only by the laws of the market system which have 

little or no respect for ecological values and aesthetic amentities. 

The frightening pace of change and the questionable manner 

of uncontrol.led land use is brought to our attention in the words of 

a popular song, written a few years ago by one of our many young cit

izens who are becoming concerned with the condition of the world they 

are inheriting fram our generation. Listen carefully. 

IIThere's a six lane highway down by the creek 
where I went skinny dippin' as a child 

And there's a drive-in show where the meadow used to grow 
and the strawberries used to grow wild 

There's a drag-strip down by the riverside where 
my grandma's cow used to graze 

Now the grass don't grow and the river don't flow 
like it did during my childhood days 

Don't it make you want to go home. lIl 
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Think about this message put to music by a modern minstrel 

as you read this paper. Decide whether you still want to go hQme~ 

Land as a Resource 

Before we can discuss the basic elements of land use plan

ning and management, we must first examine various aspects of the 

critical mass we refer to as land. 

Land means many things to many people, depending on one's 

perceptions, values, and relationships with land. To some, it is 

soil, to others, earth or ground, property, cut and fill, scenery, 

topography, fields, forests, parks, battlefields, archaeological 

sites, mountains, swales, valleys, marshes, swamps, beaches, a fac

tory site,a feedlot site, a home lot, a subdivision, highway right

of-way, a reservoir site, an airport site or whatever. 

Basically land has three conceptual definitions which must 

be properly understood when dealing with land use planning and man

agement. These definitions are: 

a. Economic--Land in this context is viewed as a corrmodity 

which can be bartered, sold, and valued as a factor in the basic 

production equation. Land as property has locational advantages, 

can be used as collateral and in turn, can create value by virtue 

of its indigenous character1stics which are esteemed by individuals 

for one reason or another. 

b. Legal--Land is viewed here as property which may contain 

physical developments over which ownership rights are exercised and 

protected as a basic·human possession under a democratic form of 
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government. The purest and most basic legal control of land as prop

erty is fee simple which is unencumbered ownership. 

c. Resource--Land is a composite of many natural resources 

and as such represen~s an extremely complex ecological system. While 

not all land is soil, a majority of our land base is covered with 

soil which forms the basic life system for plants, a water holding 

and filtration system, a home for numerous organisms in the complex 

web of life and a foundation for all forms of activity. Land may 

be underlaid by mineral seams and water. It may be subject to cer

tain geological processes which over time sculpture its surface 

features. It has certain capabilities and suitabilities to support 

many different uses which are in harmony with the fundamental laws 

of nature. Planning should begin with the soil but an understanding 

of the soil requires a soil survey which is based upon the principles 

of ecology; economic, social and legal systems can be developed to 

govern man's activities in harmony with the natural system. 

Land Resources then are elements of the natural ecological 

system. Land use is how man exercises his stewardship over these 

resources, that is what he does with and to the land. 

Property Rights and Land Use Controls 

Men from the earliest civilized societies have placed high value 

on various forms of property or ter(itorial rights. Many of the most 

bitter and complex struggles of history have been over conflicting 

claims to land, water, timber, minerals access, or a real or imagined 

need for expansion. Our own west was acquired in much the same man

ner. Even today many land claims of our original Americans have not 

been resolved by our courts. 
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Property rights in the purest sense of the wbrd are a $omewlhat 

nebulous and relative concept created by early societies throughprim-

itive tribal rituals and continually .developed and codified into the 

increasingly complex legal systems of modern nations. No property 

rights are absolute and none are permanent. Man is transitory, his 

time on earth limited, thus he is only but a temporary steward or 

manager of a trust which far transcends the broadest dimensions of 

human institutions. 

Before looking briefly at the origin of our legal system and 

property rights, it is indeed interesting and enlightening to search 

through the Bible, one of our earliest legal texts. Nowhere do we 

find chapters entitled real estate, property estates, torts, land 

use, eminent domain or the like. All we find is a simple truth in 

the command to go forth and exercise dominion over the earth to care 

for it, use it in a wise and prudent manner and pass it on to our 

children in better condition than it came to us. Often times, in 

our greed and haste to reap profit material well-being from the land, 

we tend to forget such a fundamental law of Providence and nature. 

Our legal and land tenure system grew out of and is similar 

to the English law. Early land titles to crown land were dispensed 

by the crown as ,rewa rds or payments ei ther for defense of the ki ng

dom or for exceptional loyalty or service to the throne. Peasants 

owned no land, and control over public use of much of the private 

property remained with landed barons. Vast forest and game preserves 

became the exclusive recreational domain of royalty and an elite c,lass 

of landed gentry. 
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Following years of territorjal embattlements and conflicting 

land claims on the north American continent, the early colonists 

began to recognize that European concepts of land tenure would not 

fit the spirit of America and the thirst for complete freedom sought 

by the newly independent and highly resourceful yankees. A new order 

was needed and a new spirit -of government prevailed, tempered by a 

class of wealthy landowners and aristocrats who experienced a bitter 

revolution as well as tasted of the ideas of John Locke, Adam Smith, 

and others. 

Thomas Jefferson with his concept of the family farm, along 

with other drafters of the Constitution, was imbued with the idea that 

private property was a basic and fundamental element in a free demo

cratic society within which could operate a form of laissez faire 

market system. However, he recognized tha---t some governmental con-

trol would be needed to oversee this system and provide certain 

public protection and services the market system could not provide. 
, 

B~t it was imperative that no government should be able to exercise 

any form of absolute control over a>'m~n's land without first its being 

in the public interest, and second compensation being paid when the 

earning power of the property was restricted beyond a certain point. 

Thus, constitutional safeguards have evolved to allow the public to 

intervene in the use of private property while still protecting basic 

rights of ownership, per the "due process" clause of the Fifth and 

Fourteenth Amendments and the "equal protection" clause of the Four

teenth Amendment of the U. S. Constitution. Similar provisions are 

found in our state constitutions which serve as a limitation on the 
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exercise of the police power at the state level as Wieil,' 1$ its deli~ 

gation of power to local units of government. Through decades of 

experience and testing in courts, these doctrines have stood the 

challenge of time, while at the same time providing the necessary 

flexibility to allow broadened interpretations of what falls under 

the rubric of public health, safety and general welfare. 

The federal system as we know it today is one of three levels 

of power, the greatest of which is vested in the states. The states 

have the greatest latitude in conferring a wide range of regulatory 

powers upon local units of government. Federal influence on land 

development has been largely indirect, always based upon a specific 

constitutional enumerated power. Today its major control on land use 

is through the regulation of federal properties, taxation, arid ex

penditures of federa 1 funds. 

Throughout our 1 and settl ement his tory, these phi 1 osophi es have 

been manifest in federal development programs such as the Homeste.ad 

Acts, public maintenance of free navigation, and tax policies aimed 

at encouraging land ownership and developme'nt. Of course, these and 

other programs have not operated without fault; however, they serve 

to point out a lasting impact ,of colonial philosophies and the reaction 

to foreign intervention in the development of north America. 

When we speak of property ri ghts, the first thought that comes 

to mind is the II pioneer landethicllwhich im essence holds that the 

owner of land possesses the God-given right to do with itas he damned 

well pleases without anybody tell iug him no and with virt,ua lly no 

concern for the indirect impact of these .actions on others I land, lakes, 
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and rivers~ or ground water supplies. The frontier ethic lacks any 

form of legal basis in our original law text and further provides 

for no accountability for actions which endanger public resources 

or property values of others. The concept has no validity and 

should be accorded no credence in modern society. 

Inherent in any concept of right is the companion concept 

of responsibility, or what we more commonly refer to as stewardship. 

We all are indeed stewards of the earth and all its vast resources. 

Each of us has a great burden of responsibility which is determined 

by how we use and/or abuse land. This begins with our home lot, our 

farm, ranch, forest, public park, coastal areas, lakes, streams, and 

all our resources. It does not mean we cannot use the land to pro

duce economic wealth, prosperity and recreational and amenity benefits. 

It simply means, use the land wisely for what it is best suited and 

in so doing, do not damage the resource and leave behind a legacy 

of rape and plunder. Do not strip the soil, muddy the streams, de

stroy the shoreline, pollute the water. We have a body of law to 

protect society from such misconduct but it is incomplete; however, 

if each owner of land were to view himself as a steward of the land 

as well, most of our land use problems would be virtually non-existent. 

It is very interesting to me, as I study the history of west Texas 

and come to know many of the large land holders, to witness the 

great respect for the land so many of these people possess. They are 

resource stewards, men of the soil, not simply commodity brokers as 

is the case with many of our modern day land hustlers and plunderers. 
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Impl icit in the concept of 1 and resource stewardshi:p 1$ the 

broader, more inclusive doctrine of the "public Trust."2 In short, 

this implies that certain of our natural resources such as water, 

air, scenery, wildlife, flora, wet lands, coastal shoreland; are 

held intrust for all the people and that no individual or group has 

a right to endanger these resources so as to diminish the wide range 

of utilities, benefits, and amenities they provide for all the people. 

Thus, we have witnessed a wide range of regulatory statutes designed 

to protect and enhance these public trust resources. It is also 

interesting to note that these resources are most often thought or 

assumed to be either IIfree" resources or so grossly underpriced as 

to encourage waste and exploitation. Where surrogotes are applied, 

market mechanisms are unable to cope within existing valuation param

eters thus in many instances only useful resources, "game species" 

or elements providing forms of tangible primary or secondary benefits 

are determined to have value and thus deemed worthy of mitigation, 

preservation and protection. As the real costs of cleaning up Our 

water and air are identified and passed on to users and consumers, 

and as the availafuility of large amounts of clean fresh air and water 

diminish, we as a society of waste-makers are having second and per

haps even third thoughts as to how we should increase our collective 

stewardship over the public trust. When government, through ·the leg

islative and executive branches, fails to properly manage that which 

has been entrusted to its care, we have turned to the courts and in 

~17-



so doing have begun the process of greatly expanding a vital doc

trine of modern society. In January of 1973, the Wisconsin Supreme 

Court in a 5-0 decision upheld the Wisconsin Shoreline Protection 

Act. Writing for the court, Chief Justice Robert Hallows defended 

the states' right to restrict the fi1iing of wetlands and expand 

the public trust doctrine. Key excerpts from the decision follow. 

Just vs. Marinette County3 

" •.• There can be no disagreement over the public 
purpose sought to be obtained by the ordinance. Its basic 
purpose is to protect navigable waters and the public rights 
therein from the degradation and deterioration which re
su1t~from uncontrolled use and development of shorelands. 
In the Navigable Waters Protection Act, sec. 144.-26, the 
purpose of the state's shore1add regulation program is 
stated as being to 'aid in the fulfillment of the state's 
role as trustee of its navigable waters and to promote 
public health, safety, convenience, and general welfare.' 
In sec. 59.971(1), which grants authority for shoreland 
zoning to counties, the same purposes are reaffirmed. The 
Marinette county shore1and zoning ordinance in secs. 1.2 
and 1.3 states the uncontrolled use of shorelands and 
pollution of navigable waters of Marinette county adversely 
affect public health, safety, convenience, and general 
welfare and impair the tax base ••• 

• . • The real issue is whether the conservancy dis
trict provisions and the wetlands-filling restrictions 
are unconstitutional becaus.ethey amount to a constructive 
taking of the Justs' land without .compensation. Marinette 
county and the state of Wisconsin argue the restrictions 
of the conservancy district and wetlands provisions con
stitute a proper exercise of the police power of the state 
and do not so severely limit the use or depreciate the 
value of the land as to constitute a taking without com
pensati on. 

• • . To suate the issue in more meaningful terms, it 
is a conflict between the public interest in stopping the 
despoilation of natural resources, which our citizens, 
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until recently, have taken as inevitable and for grJa~:te'dt 
and an owner's asserted ri ght to use hi s property as he . . 
wishes. The protection of public rights maybe aCCQ:m~;lii$h,<d: 
by the exercise of the police power unless the damage to 
the prope'rty owner is ' too . great and amounts to a co:nfis .... : 
cation. The securing or taking of a benefit not presently ' 
enj oyed by the pub 1 ic for its use is obta i ned by the govern
ment through its pow,er of eminent domain. The distinc~ion 
between the exercise 'of the police power and condemnatlon 
has been said to be a matter of degree of damage to the 
property owner. In the valid exercise of the police power 
reasonably restricting the use of property, the damage 
suffered by the owner is said to be incidental. However, 
where the restriction is so great the landowner ought not 
to bear such a burden for the public good, the restriction 
has been he 1 d to be a constructi ve taking even though the 
actua 1 use or forbidden use has not been trans ferred to the 
government so as to be a taking in the traditional sense. 
Stefan Auto Body v. State Highway Comm. (1963), 21 Wis. 
2d 363, 124 N.W.2d 319; Buhler v. Racine County (1966), 
33 Wis. 2d 137, 146 N.W.2d 403; Nick v. State Highway Comm. 
(1961), 13 Wis. 2d 511,109 N.W.2d 71, 111 N.W.2d 95; State 
v. Becker (1934), 2l5Wis. 564, 255 N.W.144. Whether a 
taking haso~curred depends upon whether 'the restriction 
practically or .substantially renders the land useless for 
all reasonab 1 e purposes '.. Buh 1 er v. Raci ne County, sp·ra. 
The loss caused the individual must be weighed to determine 
if itis more than he should bear . . As this court stated 
in Stefan, at pp. 369-370, 124 N.W.2d 319, p. 323, I ••• 

if the damage is such as to be suffered by many similarly 
situated and is in the nature ofa restriction on the use 
to wh i ch 1 and01ay be put and ought to be borne by the in
dividualas a member of welfare, it is said to be a reason
able exercise of the police power, but if the damage is so 
great to the individual that he ought not to bear i·t under 
contemporary standards, then courts are incl ined to treat 
it as a "takingll of the property or an unreasonable ex-
erci se of the po 1i ce power. I . 

Many years ago, Professor Freund stated in his work 
on The Police Power~ sec. 511, at 546-547, 'It may be said 
that the state takes property by eminent domain because 
it is useful to the public, and under the poli~e power be
cause it is harmful ••. From this results the difference 
between the power of emi nent domain and the pol ice power, .' 
that the fonner recognizes a right to compensation, while 
the latter on principle does not'. Thus the necessity 
for monetary compensati on for loss suffered to an owner 
by police power restriction arises when restri cti onsare 
placed on property in order to create a public benefit rather 
than to prevent a public harm. Rathkopf, The Law of Zoning 
and Planning, Vol. 1, ch. 6, pp. 6-7. .' 
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This case causes us to reexamine the concepts of pub
lic benefit in contrast to public harm and the scope of 
an owner·s ~ight to use of his property. In the instant 
case we have a restriction on the use of a citizens· property 
not to secure a benefit for the public, but to prevent a 
harm from the change in the natural character of the citizens· 
property. We start with the premise that lakes and rivers 
in their natural state are unpolluted and the pollution which 
now exists is man made~ The state of Wisconsin under the 
trust doctrine has a duty to eradicate the present pol
lution and to prevent further pollution in its navigable 
waters. This is not, in a legal sense, a gain or a se
curing of a benefit by the maintaining of the natural status 
~ of the environment. What makes this case different 
from most condemnation or police power zoning cases is the 
interrelationship of the wetlands, the swamps and the nat
ural environment of shorelands to the purity of the water 
and to such natural resources as navigation, fishing, and 
scenic beauty. Swamps and wetlands were once considered 
wasteland, undesirable, and not picturesque. But as the 
people became more sophisticated, an appreciation was 
acquired that swamps and wetlands serve a vital role in 
nature, are part of the balance of nature and are essen-
tial to the purity of the water in our lakes and streams. 
Swamps and wetlands are a necessary part of the ecological 
creation and now, even to the uninitiated, possess their 
own beauty in nature. 

Is the ownership of a parcel of land so absolute that 
man can change its nature to suit any of his purposes? The 
great forests of our state were stripped on the theory man·s 
ownership was unlimited. But in forestry, the land at 
least was used naturally, only the natural fruit of the land 
(the trees) was: ta ken. The despoi 1 age was in the fa i 1 ure 
to look to the future and provide for the reforestration 
of the land. An owner of land has no absolute and unlimited 
right to change the essential natural character of his land 
so as to use it for a purpose for which it was unsuited in 
its natural state and which injures the rights of others. 
The exercise of the police power in zoning must be reason
able and we think it is not an unreasonable exercise of 
that power to prevent harm to public rights by limiting 
the use of private property to its natural uses. 

Thi.s is not a case where an owner is prevented from 
using his land for natural and indigenous uses. The uses 
consistent with the nature of the land are allowed and other 
uses recognized and still others permitted by special permit. 
The.shoreland zoning ordinance prevents to some extent the 
changing of the natural character of the land within 1,000 
feet of a navigable lake and 300 feet of a navigable river 
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becaus.e of such landis interrelation to thecofltigunus 
water. The changing of wetlands and swamps to the'dia:m~aQ~ 
of the general 'publ ie by upsetti ng the natura 1.env;ra:nirTient 
and tile natural relationship is 'nota re·asonable use of 
that land wtl.i.ch is protected from police power regulati on. 
Changes and filling to some extent are permitted because 
the extent of such changes and fillings does not cause 
harm. We reali.ze no case in Wisconsin has yet dealt with 
s.horeland regulations and there are several cases in other 
states wh.ich seem to hold such regulations unconstitutional; 
but nothing thi S court has sa i d or he ld in prior cases in
dicate that destroying the natural character of a swamp 
or a wetland so as to make that location available for human 
habitation is a reasonable use of that land when the new 
use, although of a more economical value to the owner, causes 
a harm to the genera 1 pub 1 i c. . 

... The Justs rely on several cases from other ju.r
isdicti.ons which have held zoning regulations involving 
floodplain districts, flood basins and wetlands to be 
so confiscatory as to amount to a taking because the owners 
of the land were prevented from improving such property 
for residential or commercial purposes. While some of 
these cases may be distinguished on their facts, it is 
doubtful whether these differences go to the basic rationale 
whi.ch permeates the deci sion tha t an owner has a ri ght 
to use his property in anyway and for any purpose he sees 
fit. In Dooley v. Town Plan & Zone Com. of Town of Fair
field (1964), 151 Conn. 304, 197 A.2d 770, the court held 
the restriction on land located on a flood plain district 
prevented its being used for residential or business purposes 
and thus the restriction destroyed the economic value to 
the owner. The court recognized the land was needed for a 
public purpose as it was part of the area in which the 
tidal stream overflowed when abnormally high tides existed, 
but the property was hal f a mi 1 e from the ocean and there
fore could not be used for marina or boathouse purposes. 
In Morris County Land I. Co. v. Parsippany-Troy Hills Tp. 
(1963),40 N.J. 539, 193 A.2d 232, a flood basin zoning 
ordinance was involved which required the controversial 
land to be retained in its natural state. The plaintiff 
owned 66 acres of a 1,500-acre swamp which was part of a 
river basin and acted as a natural detention basin for flood 
waters in times of very heavy rainfall. There was an ex
traneous issue that the freezing regulations were intended 
as a stop-gap until such time as the government would buy 
the property und:r a flood-control project. However, the 
court took the Vlew the zoning had an effect of ~reserving 
the land as an open space as a water-detention basin and only 
the government or the public would be benefited, to the 
complete damage of the owner. 
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",1" State v. Johnson (1970), Me., 265 A.2d 711, the Wetlands 
Act res,tricted the alternation and use of certain wetlands 
without-permiss.ion. The act was a conservation measure 
enacted under the police power to protect the ecology of 
areas bordering the coastal waters. The plaintiff owned 
a s.mall tract of a salt-water marsh which was flooded at 
high tide. By filling, the land would be adapted for building 
purposes. The court held the restrictions against filling 
constituted a deprivation of a reasonable use of the owner's 
property and, thus, an unreasonable exercise of the police 
power. In MacGibbon v. Board of Appeals of Duxbury (1970), 
356:Mass. 635, 255 N.E.2d 347, the plaintiff owned seven 
acres of land which were under water about twice a month 
in a shoreland area. He was denied a permit to excavate 
and, fill part of his property. The purpose of the ordinance 
was to preserve from despoilage natural features and resources 
such as salt marshes, wetlands, and ponds. The court took 
the view the preservation of privately owned land in its 
natural, unspoiled state for the enjoyment and benefit of 
the public by preventing the owner from using it for any 
practical purpose was not within the limit and scope of the 
pol i,ce power and the ordinance was not saved by the use 
of special permits. 

It seems to us that filling a swamp not otherwise com
mercia11y.usuab1e is not in and of itself an existing use, 
which is prevented, but rather is the preparation for some 
future use which is not indigenous to a swamp. Too much 
stress ;s laid on the right of an owner to change commer
cially valueless land when that change does damage to the 
rights of the public. It is observed that a use of special 
permits is a means of control and accomplishing the pur
pose of the zoning ordinance as distinguished from the 
old concept of providing for variances. The special per-
mit technique is now common practice and has met with judicial 
approval, and we think it is of some significance in con
sidering whether or not a particular zoning ordinance is 
reasonable. 

A recent case sustaining the validity of a zoning or-
'dinance establishing a flood plain district is Turnpike 
Realty Company v. Town of Dedham (June, 1972), 72 Mass. 1303, 
284 N.E.2d 891. The court held the validity of the or
dinance was supported by valid considerations of public 
welfare;"·'the conservation of ' natura1 conditions, wildlife 
and open spaces. I The ordinance provided that lands which 
were subject to seasonal or periodic flooding could not 
be used for residences or other purposes in such a manner 
as to'endanger the health, safety or occupancy thereof and 
prohibited the erection of structures or buildings which 
required land to be filled. This case is analogous to the 
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instant facts. The ordinance had a public purpose to 
preserve the natura 1condi tion of the area. No cha,ngewas 
a110wedwhtch would injure the purposes sO,ught to be pre
served and through the special permit technique~ particular 
land wi.thin ' the' zoni.ng district could be excepted from the 
restrictions~ , 

The Justs. argue their property has been severely de ... . 
preciated in value. But this depreciation of value is 
not based on the use of the land in its natural state but 
on what the land would be worth if it could be filled 
and used for the location of a dwelling. While loss of 
value is to be considered in determining whether a re
striction is a constructive taking, value based upon changing 
the character of the land at the expense of harm to public 
rights is not an essential factor or controlling. 

We are not unmindful of the warning in Pennsylvania Coal 
Co. v. Mahon (1922),260 U. S. 393,416, 43 S.Ct. 158, 160, 
67 L.Ed. 322: 

I ••• We are in danger of forgetting that a strong 
. public desire to impr6ve the public condition is not enough 

to warrant achieving the desire by a shorter cut than the 
constitutional way of applying for the change. I 

"Thi s observati. on refers to the improvement of the ' pub-
. lic condition, the securing of a benefit not presently en
joyed and to which the public is not entitled. The shore-
1 and zoning ordi nance preserves nature, the envi ronment, 
and natural resources as they were created and to which 
the people have a present right. The ordinance does not 
create or improve the public condition but only preserves 
nature from the despoilage and harm resulting from the 

. unrestrictedacti vi ties of humans. II 

With these concepts in mind, we can now turn our attention 

to a brief discussion of land use planning and management and the 

activities taking place at various levels of government, both na

tionally and throughout the state of Texas. 

Land Use Planning 

Planning in simple terms is a process of identifying sets 

of feasible alternatives and corresponding costs and benefits for 
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decision-makers. The scale of planning varies from small scale 

personal planning to large scale government and private corporate 

planning. 

Planning may be either physical, that is, a specific site, 

structure, or machine, or it may be policy, that is, the complex 

set of social, economic and political processes required to ul

timately provide such physical entities and services as highways, 

parks, reservoirs, hospitals, police, fire, water, waste treatment, 

welfare and education. Professor Seymour Gold of the University 

of California at David identifies seven kinds of planning as follows: 

Resource or ~conomic Planning - the allocation and develop

ment of natural or human resources in a rural context. 

Urban and Regional Planning - the arrangement, form and 

function of land uses, housing, transportation, and community 

facilities in an 'urban context. 

Faci'lity Planning - the provision, design and management 

of facilities such as highways, schools, parks, airports, and 

utilities. 

Environmental Health Planning - the maintenance of public 
i 

health and safety, with emphasis on air and water pollution abate

ment, pest control, stress reduction, and the provision of health 

services. 

Institutional Planning - the innovation of new institutions 

and the development of eXisting ones to carry out social goals. 
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Advocacy Planning - planning to attain the speci.fic objectives 

of organization, planning u~jt or individua1. 4 

He further defines environmental planning as the collaboration 

of professionals and individuals to improve the quality of ma~'s 1ife. 5 

Our concern here is with the mechanistic aspects of land use 

planning and the institutional aspects of land use management. 

Comprehensive land resource planning is a multidisciplinary, 

synergistic and dynamic process which is directed towards maximizing 

values and reducing economic and social costs associated with the 

production of goods add services. It is or should be holistic in 

scope, flexible and responsive in nature, and serve as the basis upon 

which natural laws are translated into human or societal laws. Pro-

fessor Charles Haar states that land use management should be in 

accordance with the comprehensive plan, which is the basis of ex

ercising legal controls. 6 Over time,· the concept of what constitutes 

the comprehensive plan as a guiding tool has changed; however, this 

is merely a reflection of more advanced methods of environmental 

a.nalysis and sophisticated tools such as remote sensing and computer 

data banks for gathering, storing, analyzing, and applying more in

depth earth data in the land resource planning process. 

Planning, then, provides a vehicle or mechanism for people 

to assess their needs and Eiemands, formulate objectives, develop 

methods of implementation, which include land use controls, and to 

systematically and rigorously analyze and evaluate the effects and 

-25-



impacts. of previously planned as well as unplanned activities, the 

expendi.ture of publ ic and pri vate funds and the expressed sati s

faction or dissatisfaction of the people as the basis for formulating 

future sets of goals and objectives. 

The objectives of planning are varied, depending upon the 

orientati.on of the planner, clients, and planning agency. In theory, 

p 1 anni.ngshoul d s tri ve to gui de the patterns and forces of soci ety 

for the benefit of people. Specific objectives of comprehensive 

land use planning are: 

1. To determine ways of minimizing the impact of human 

activity. on the natural system. 

2. To increase the number of resource and landscape options 

available to the public, thereby reducing sterile monotony and homo

, genity by provi.ding greater forms of hetrogenity and thus more 1 i b

erty and freedom. 

3. To protect the property rights and values of individuals 

from situations which tend to reduce or eliminate values and thus 

diminish the entire package of property rights. 

4. To help define the public interest and in the process 

develop arenas for resolving conflicts between public interest co

alitions and private interests. 

5. To help protect the public from bearing excessive cost 

burdens, which often result from exploitive land development schemes 

which are short-sighted, profit maximization ventures. 

6. To help guide physical development so as to provide eco

nomies of size and scale, thus reducing excessive costs of basic 
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services to many people while at the same time generating less en

vironmentally damaging residuals which are ultimately assimilated 

by public trust resources, thereby diminishing their capability 

to provide social amenities such as aesthetics and outdoor recreation. 7 

A few examples of the negative impacts of little or no land 

use planning are demonstrative of the need for a more comprehensiVe 

approach to baste land resource management. Consider the following 

situations as we continue through the dis~ussion: 

1. Land subdivision with no provisions for adequate public 

facilities, such as water, roads, drainage, and waste treatment. 

2. Large scale development consuming vast acres of high 

grade agricultural and pasture lands, which tend to deprive future 

generations of finite resourceS. 

3. Hordes of bulldozers leveling scenic areas, filling wet

lands and cutting highway right-of-ways through park and nature areas. 

4. Locating factories, junkyards, and feedlots above critical 

aquifer recharge areas. 

5. Recreation communities with vast numbers of septic tank 

systems draining through highly percolating soils into creeks, st~eams, 

lakes, and reservoirs. 

6. Structures built upon unstable soils or sub-surface 

strata which may be subject to shifting and heaving. 

7. Development adjacent to park, historic sites, and scenic 

areas, which blocks a v,iew, creates excessive noise, visual pollution 
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or otherwise detracts from the quality of. the ,experience to be gained 
.. . . .. . 

fram visi.ti..ng s.uch an area. 

8. H:i.gher taxes resulting from the extension of public ser

vices to poorly planned and located subdivisions which have an ex

tremely low probability of developing into revenue producing units 

capab 1 e of payi. ng thei r own way and thus not becomi ng an economi c 

burden and instant rural blight. 

9. Vast areas of unreclaimed open surface mining or other 

land clearing activities which leave the land virtually unusable, pol

lute streams and water courses and force wildlife from their homes. 

This says nothing of the vast expanses of visual blight such activ

ities leave in the wake. 

10. The strengthening, boulder lintrtg, rectification of 

natural water courses to some developments located in flood plains 

where common sense dictates man should be a visitor not a permanent 

resident. Who pays for this expensive work? The tax payer, you and 

I. Who benefits? To be sure only a few. 

You have seen one or more of these examples, probably within 

the past week, certainly within the past month. Perhaps you did not 

recognize it as such or your receiving mechanism was not tuned in 

on the proper channel. But from now on as you drive around town, 

throughout the county, the High Plains, Texas and America, keep your 

eyes open. The need for comprehensive land resource planning is 

plainly visible and manifests itself around every corner. Think about 

these as we move ahead. 
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The Process of Land Resource Planning 

Planning, like many activities is a process, a continual 

and on-going process. Its nature and degr-ee of sophistication is 

dependant upon the object i ves , . goa 1 s, des i· red 1 evel of output, costs, 

availabilityof personnel, and desires of the client or recipien.t of the 

end product of planning. Planning, states Professor William Malone, 

is nothing more than thoughtful public guidance of change'in a city 

or region, yet it embraces an extensive responsibility, governmental 

involvement, and continuing attention to all kinds of activities 

in the planning jurisdiction. 8 Doran McGrath suggests that the most 

important objectives for planning in the decades ahead should be, 

first, to gain the initiative in preparing for and guiding the course 

and quality of development in urbanizing areas and, second, to apply 

contemporary technology and professional judgements to problems in-' 

herent in the consumption" conservation, and recovery of scarce resources 

such as land, water, andair~ Gaining the initiative is an almost , 

obvious prerequisite to finding solutions to most contemporary ur-

ban problems and even to managing such problems from year to year. 

Applying contemporary technology and knowhow in planning the future 

use and recovery of land, water, and other environmental resources 

is a fundamenta 1 need in the face of mounting population pressur'es 

on a declining resource base. 9 

While planning techniques vary considerably, a few simple 

guidelines can serve as the foundation upon Which more elaborate 

procedures can be developed. 
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The first factor to keep in mind is that any planning, if 

it is to be effective, must be systems-oriented. That is, there 

must bea workable process for input -- analysis output -- eval-

uation, and a feedback loop into the input channel. 

region. 

A simple set of steps for planning are as follows: 

1. Delineation of planning area, that is, city, county, 

a. Establish relationships inter and intra with respect 

to the planning area. 

2. Raise and answer such questions as: 

a. Who will plan? 

b. How will we plan? 

c. With what will we plan? 

· 3. Establish familiarity with the planning area. This in

volves research, field work, visits, etc. Fundamental data to as

sist the planning body at this stage include but are not limited to: 

a. Base maps: transportation, parks, water, etc. 

b. Topographic maps 

c. Aerial photographs 

d. Soil survey reports 

e. Flood plain surveys 

f. Environmental Impact Statements prepared for local 

projects 

g. Geological survey reports 
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h. Vegetation maps 

i . Almanacs. 

4. Assemble the planni.ng team. Ideally.this sfl.owldbe a multi

dis.ciplinary group of profes.sionals and laymen who can provide specialized 

as well as. collective general inputs i.nto the planning process. 

5. Establish goals and objectives through initial and continual 

citizen participation. 

6. Conduct s,pecialized studies which include: 

a. Resource inventories and classifications 

b. Population 

c. Institutional structures (Government) 

d. Economic base 

e. Land Use (Sui.tability, Capability) 

f. Transportation 

g. Parks and Open Space 

h. Aesthetics, History, Scenery, Archaeology 

i~ Landscape Analysis 

7. Analyze the data. 

8. Synthesize the date Involve 

a. Citizen evaluation 

b. Policy review and implications 

9 .. Develop proposals and alternatives 

10. Submit proposals and alternatives for 

a. Cost/Benefit assessment 

b. Citizen review ' 

c. Environmental impact assessment 
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d. Regional -- State -- Federal review and comment 

e. Consideration of fiscal programmi,ng 

11. Develop future land use and other specialized plans such as: 

a. Transportation 

b. Flood plain management 

c. Parks and Open Space 

d. Hous.ing 

e. Education 

f. Water supply 

ga Was te treatment 

h. Industry and Commerce 

i. Mineral extraction 

j. Agriculture and grazing 

k. Tourism 

1. Historical and Archeological Sites 

m. Entry Corridors 

12. P.repare gu i de 1 i nes for havi ng the plan adopted by the 

responsible public agency as the official document to guide community 

decisions affecting the location of public facilities and services, 

expenditures of public funds, approval of subdivision plats, requests 

for annexation, zone changes or other actions directly relating to 

the manner and form in whdch the community ultimately develops. 

13. Develop the appropriate tools for plan implementation. 

These include, but are not limited to: 

a. Capital improvements fiscal programming, taxes, bonds, 

special assessments, revenue sharing, donations, etc. 
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b. Zoning ordinances 

c. Subdi.vision r,egulations 

d. Officia 1 map 

e. Housing codes 

f. Urba.n renewal 

, g. Historic preservation and restoration 

h. Admi.nistrative framework 

14. Provide for a process ofconti~riuousandrecurri ng ; nven

tory analysis - synthesis - evaluation, assessment - updating of the 

plan. , A plan is out of date the day it rolls off the press, simply 

because activi.ty does not, cease during the planning process; thus 

the dynamics of each must by nature be complementary. It is there

fore imperative that thi.s final process be very closely tied to step 

1,and be a vital and interga1 element of the system. 

Land 'Use 'Management ~ ' Legal 'and Political 'Aspects 

History of ' Land Use Control 

Land use control or land use management as we know it today 

is really of recent origins. In fact,the application of the police 

power in various fonns as a preventative measure rather than a corrective 

remedy dates back to the middle 1920's. 

The early history of solving problems resulting from improper 

or incompatible land or related use of natural resources is founded 

in the common law remedies of trespass and nuisance. With the use 

of Qui Tam actions, such as provided for in the Refuse Act of 1899, 

the public had at its disposal the then available powers to seek ' relief 
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at law for certain injurious or annoying actions of other landowners. 

Over the years as this body of law developed the definition and ju

dicial interpretation of both nuisance and trespass expanded so as to 

include such infractions as light, noise, and particulate fall-out 

damage. Relief came either as injunctive, punitive damage or criminal 

prosecution. 10 In such cases the burden of proof fell upon the plaintiff 

who was the aggrieved party. If substantial damage could not be 

shown, the cause of action was considered questionable or on extremely 

shaky grounds at best. None of these remedies at law, however, are 

preventive in nature. They provide relief after the fact and often 

times cannot completely ameliorate the environmental damage caused. 

With the rapid growth of urbanism by the 1920's it became 

apparent to early city planners and landscape architects that many 

of the eme~ging urban environmental problems were the result of an 

essentially laissez faire approach to land development. Planning 

for land use began to develop soon thereafter; however, there were 

few guidelines and virtually no mechanisms for plan implementation. 

Prompted by the need for some form of guidance to direct 

urban land development, the U. S. Department of Commerce in 1926 

developed two model statutes which have had an important and last

ing impact on city and regional planning. These model bills were 

the "Standard City Planning Enabling Act".,l and the "Standard State 

Zoning Enabling Act." 12 Both provide the basis for allowing the 

state to enable cities, towns, villages, or counties to undertake 

comprehensive planning and enact zoning ordinances. Most large 

cities quickly availed themselves of these nevt/ powers. 
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These new grants of power, which allowed government a degree 

of regulatory power over the use of private prope'rty, had no pre

cedents in American legal history. Questions of constitutionality 

arose soon after their enactment and quickly reached theU. S. 

Supreme Court. In the landmark case Village of Euclid vs. Amber 

Realty, the Court upheld the constitutionality generally of zoning 

as an exercise of the police power to protect the health, safety, 

and welfare of the community.13 However, Nectow vs. Cambridge, re

affirmed the limited nature of the police power holding a specific 

application of the' zoning power unconstitutional. 14 

,Adoption of planning and land use management in the rural or 

unincorporated areas, for many reasons, came at a much slower pace 

than in the more densely populated urban areas. Oneida County, Wis

consin in 1928 was the first county to adopt a county zoning or

dinance. 15 This was developed primarily to protect forested lands 

which had been cleared and unsuccessfully converted to agriculture. 

The ordinance was aimed at protecting not only the County, but also 

the unsuspecting would-be farmers who thought he could convert cut

over forest lind into a profitable agricultural operation. 16 

Following the drought and severe flooding of the 30's, the 

post-war housing and suburban migrations of the 40's and 50's, and 

the explosion of recreation and resort second home communities and 

new tow~s of the 60's, it became apparent that for protection not only 

of the public health, safety, and welfare, but also critical elements 

of the natural system, additional regulation of the market mechanis~s 
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which 'allocate land would be needed. To date, 50 states have en

abli,ng legislation which allow counties to regulate land use in some 

manner within the unincorporated areas. In addition to land use 

zoning, powers to regulate subdivision development, location of 

airports and other facilities have been given to local units of gov

ermnent. In spite of existing examples of all kinds of question-

able land development schemes, many of which have resulted in con~ 

siderable loss of landscape amenities as well as significant economic 

and social cost to communities, people in rural areas are still re

luctant to impose controls over land use; they see values disappearing 

which they wish to retain, but they do not want to forego the op

portunity for a possible bonanza land sale to protect. Thus we see 

before us haphazard subdivision development, disappearance of rural 

scenery, undesirable industrial plants located over aquifer recharge 

areas, erosion of hillsides and development in flood plains. In 

the after-math of these land use decisions, which probably netted 

someone a handsome profit, comes the need for expensive public works 

project to protect areas from floods, treat polluted waters, or pro-

vide uneconomical public utilities. Of course these situations are 

, genera lly never consi dered when one sets out to maximize investments 

in real estate and related businesses. 

Over time, the courts have continually upheld the constitu

tionality of the police power when used in accord with the provisions 

of the enabling statute. The use of the police power is predicated 

upon the development and adoption of a comprehensive plan which 
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embodies poli.cy determinat,lons and guiding principles. Byf'ollawin'g 

this procedure lt the compreh.ensive pl.an can be established as an of

ficial policy affi.nnation by a conmunity as an expression of how it 

desires to develop. The legislature in providing for the develop-

ment of the comprehensive plan has conditioned the unit of government's 

power to zone upon a prerequisite that the applications of the police 

power is an action designed to further the general welfare of the 

community. 

In a recent landmark case, the Oregon Supreme Court ruled 

that a request for a zone change must be accompanied by proof that 

the desired change is in conformance with the comprehensive plan, that 

there is a public need for a change of the pending question and that 

need would be best served by changing the classification of the par

ticular piece of property in question as compared with other avail

able property.l7 

The language of the Oregon Court suggests the notion that the 

police power is a vehicle to implement community goals which tran

scend the particular goals of individual property owners whose actions 

are not in accord with a comprehensive plan. 

Use of the police power to protect aesthetics is fairly well 

established within urban areas, and is beginning to spill-over into 

rural areas. The most fpequently quoted decision is that of Berman 

v. Park in which Mr. Justice Douglas wrote his famous opinion: 

"The concept of the public welfare is broad and 
inc 1 us i ve. The val ues it represents are spiri tua 1 
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as well as physical, aesthetic as well as monetary. 
it is within the power of the legislature to de
termine that the conmunity shou·1d be beautiful as 
well as healthy, spacious as well as clean, we1l
balanced a~ well as carefully patrolled. In the 
present cas.e, the Congress and its authori zed 
agencies have made determinations that take into 
account a wide variety of values. It is not for 
us to reappraise them. If those who govern the 
District of Columbia decide that the nation's 
capitol should be beautiful as well as sanitary, 
there is nothing in the Fifth Amendment that 
stands in the way ... 18 

A later New York case again reaffirmed this interpretation 

of public welfare and the latitude of the Fifth Amendment. The City 

of Rye enacted in 1961 an ordinance prohibiting the erection and 

maintenance of clotheslines or other devices for hanging clothes or 

other fabrics in a front or side yard abutting a street. 19 The 

ordinance provided for a permit if the restriction created an undue 

hardship. In 1961 Mr. and Mrs. Stover, residents of Rye, were brought 

to court for violating the ordinance by hanging old clothes and rags 

in their front lawn as a protest against high taxes. The court up

held the ordinance as being constitutional. In his opinion, Judge 

Fuld wrote: 

"--Cases may.undoubtedly arise, ··I'S we observed 
above, in which the legislative body goes too far 
in the name of aesthetics. (cf. Matter of Mid
State Adv. Corp. v. Bond. 274 N.Y. 82, 8 N.E.2d 
286, Dowsey v. Village of Kensington, 257 N.Y. 221, 
177 N.E. 427, supra·; Dukeminier, Zoning for Aesthe
tic Objectives: A Reapprisa1, 20 Law & Contempt 
Probe 218, 231) but the present quite clearly, is 
not one of them. The ordinance before us is in 
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large s.ense regulatory rather than prohib ... 
itory. It causes no undue hardship to any 
property owner, for it expressly provides 
for the i.ss.uance of a permi. t for clothes
lines in front and side yards in cases where 
there is. practical difficulty or unneces'sary 
hardship in drying clothes elsewhere on the 
premi.ses. Moreover, the ordinance imposes 
no arbitrary or capricious standard of beauty 
or conformity upon the community. It simply 
prescribes conduct which is unnecessarily 
offensive to the visual sensibilities of the 
average person. It is settled that conduct 
which is similarly offensive to the senses 
of heari ngand sme 11 may be a va 1 i d subject 
of regulation under the police power (see, 
e.g., People v. Rubenfeld, 254 N.Y. 245, 
172 N.E. 485, supra), and we perceive no 
basis for a different result merely because 
the sense of sight is involved.~!--

II--This reasoning is equally applicable to 
the case before us. The prohibition against 
clotheslines is designed to' prescribe conduct 
whi.ch offends the sens i bi 1 i ties and tends to 
depress .property va lues. The ordi nance and 
its prohibition bear 'no necessary relation
ship' to the dissemination of ideas or opinion 
and, accordingly, the defendants were not 
privileged to violate it by choosing to ex
press their views in the altogetner bizarre 
manner which they did. It is obvious that 
the value of their 'protest' lay not in its 
message but in its offensiveness. II --

In addition to finding that the ordinance did not interfere 

with freedom of expression, the Court also decreed that the ordinance 

was also justified as a measure to preserve property values. Pro

tection of property values has been held to be a valid purpose 

of zoning. The elimination of unsightliness almost always has or can 

reasonably be said to have an effect on property values, so courts 

can and frequently do base their decisions on that factor as well 

as on beauty in the so-called aesthetic cases. 2l 
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Zoning exclusively for aesthetics has not fared well in the 

courts. When tied to another action within the preview of the gen

eral health, safety and well being, greater latitude is hereby pro

vided. Profes.sor Donald Hagman writes: 

~'No purpose clause in the Standard Act specifically 
authorizes aesthetic controls, though zoning is 
authorized to promote the general welfare. In 
land use control lore an aesthetic control is one 
which attempts to preserve or improve the beauty 
of an areas as perceived by the sense of sight. Of 
course the meaning of aesthetics is vague. All 
zoning is to a cert~in extent based on the desire 
for beauty. In fact, early planners in this 
country were part of w2at is called the 'city 
beautiful' movement." 2 

Conventional zoning, as developed and used over the years, 

has not been successful in solving urban land use problems, let 

alone solving problems of tncompatible land development in the un:"" 

incorporated areas. At best, it has often served to promote special 

interests or an undesirable status quo. In cases where use of zoning 

has been attempted as an exclusionary tool, the courts, when peti

tioned have struck down such ordinances. In all situations, use of 

police power must meet the constitutional provisions of equal pro

tection due process of law, and just compensation at the point when 

it becomes a taking. 

It is important to recognize at this point what zoning can

not accomplish, s~ that in searching for new tools we might have some 

direction. 

People sometimes think zoning can do certain jobs which it 

cannot. Zoning is at times confused with housing codes, building 
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codes, sanitation codes, add subdivision ordi nanceswhichareotner 

special tools to help assure good living conditions for the general 

public. Zoning itself, however, cannot do the following: 

1. Inmediately eliminate past mistakes of incompatible land 

uses. Nonconfonning uses are sometimes given a certain period of time 

in which to phase out operations, that is, be amortized. In other 

cases they are not permitted to rebuild if they should be destroyed 

by a fire or some other disaster. 

2. Guarantee that the land uses ori gina lly deci ded upon 

when zoning is passed will be changing. 

3. Guarantee the soundness of structures within a district. 

4. Assure proper administration of the zoning ordinance. 

I f the ordinance is not enforced , it is as if there were no zan i ng 

ordinance at all. 

5. Eliminate sites for reasonable land uses such as land

fi 11 s when the needs are genera ted by the area i tse 1 f. 

6. Establish higher aesthetic and development standards for 

a communi ty than the genera 1 conmuni ty des ires-. 

7. Be effective if it isn't based on good comprehensive 

planning. 23 

Rural zoning has been fairly successful where it is under

stood by the conmuni ty, accepted for what it really is ,and used to 

implement sane comprehensive plan which has been adopted by the com

munity. In the majority of cases, it is used in an attem.pt to 
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solve existing land uS.e problems which have created a burden 

for th.ecommuni.ty rather than look ahead to what opportunities 

might be created and potential problem occurances prevented. If 

properly understood~ t~e latter can be the better approach in 

those rural areas just beginni.Dg to experience suburban develop

ment if the potentials and limitations of zoning are fully under

stood and accepted. As I have noted~ zoning per se is not the 

ultimate panacea for all land use problems in unincorporated 

areas. 

There are several alternatives to exclusive reliance upon 

zoning to help provide a better mechanism to accomplish certain 

community objectives while at the same time providing an oppor

tunity to create a healthy land market and climate for develop

ment. Obviously there will be certain trade-offs associated with 

each alternative; however, with proper planning the greatest num

ber of demands can be satisfied to some extent. 

As alternatives to zoning to achieve land use management 

objectives, the planner has several tools at his disposal. Each 

has its limitations which, like zoning, must be carefully studied 

and thoroughly understood prior to their application. In short, 

these tolls, are: 

a. Taxation or PreferentiallAssessment 

b. Compensatory Regulation 

c. Permit System 

d. Land Banking 

With each there are allowed alternatives for private use of 

property in order to avoid a "taking" for which just compensation 

must be paid. 
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Problems, of land use have been rec.ognized at therederal, 

. state, and local level for some ti.me. Except for the latter,as 

has been previously discussed, 1 ittle or no substantive actions to 

alleviate the problem has been forthcomi.ng. Since 1968, however, 

there has been a flury of activity at the federal and state level 

which will be discussed in the following sections. 

A. Federal 

The federal government has been concerned with land since 

it was established. This concern has taken several forms from pro-

tector to custodian to a current comprehensive resource management 

posture. Programs such ~s those soil and water conservation activities 

directed by the Soil Conservation Service are an example of this 

concern. 

Federal involvement, from a resource management standpoint 

has been primarily with the federal lands. While most federal pro

grams affect the use of private land to some extent, it is the 

former that wi. 1 1 be given primary consideration .. 

The federal government realized that before it could enter 

into the land use picture involving private lands, it had best get 

its own house in order with respect to the management of lands under 

its jurisdiction. In 1968 Congress established the Public Land Laws 
, 

Review Commission to make a thorough study of federal lands. A pri-

mary concern was the jumble of outdated public land legislation dealing 

with mining, grazing, road right-of-way location and water development.24 
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In its findings the Commission recommended many drastic 

changes in federal land management statutes and policies. Most 

notably, it focused its attention on antiquated mining and grazing 

laws. 

Early in the 93rd Congress legislation was introduced to at

tempt to achieve some of these objectives. The legislation, known 

as The Public Lands Bill (5. 424) is a sequal to a previous bill 

(5.2401) introduced in the 92nd Congress which was reported out 

of Committee but never saw floor action. Key features of the bill 

are: 

1. Provide an official name for the public lands; 

2. Provide a comprehensive statement of congressional 

goals, objectives and guidelines for the use and management of these 

public lands; 

3. Provide management, direction and authority to enforce 

regulation; 

4. Direct the Secretary to maintain an up-to-date inven

tory of the public lands and their resources; 

5. Direct the Secretary with public participation to develop, 

maintain, and revise Land Use Plans; 

6. Provide for authority to acquire and dispose of public 

lands; and criteria used in the preparation of land use plans and 

land management actions. 25 

Hearings on the bill are underway with early results suggesting 

mixed and divergent opinions from miners, cattlemen and environmentalists. 
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I nteres.t in Nationa 1 Land Us.e P 1 anni.ng was 'acti ve iirl bQtih 

parti"es during the 92nd Co.ngress. This picked upa'g:ainearlyiifl the 

93rd Session in January, 1973. 

S .268 introduced by Senator Henry Jackson of Washington on 

January 9, 197326 is nearly identical to a similar bill (S.632) 

introduced by Jackson in the 92nd Congresswhi ch was adopted by the 

Senate on September 19, 1972. 27 In brief, the bill would provide 

grants, admihis.tered by the Interior Department, to assist states 

to develop -- within three years --and implement ~- within five 

years --procedures to plan for critical environmental areas and 

large scale or regionally significant development. 

Senate Bill 268, as reported by the Senate Interior and 

Interior and Insular Affairs Committee on May 29, 1973 is summarized 

in a brief prepared by the National Wildlife Federation as follows: 

The bi 11 focuses on procedura 1 reform of s ta te 
and local land use planning institutions, not on the 
development or composition of substantive Federal pol
icy. Its main thrust is to require states to reassert 
authority over land use planning and management decisions 
for certain critical areas and uses -- a power which 
states delegated to local governments and which states 
are legally qualified but politically unable to perform. 

S .. 268 woul d ~uthori ze the Secretary to make grants 
to asslst states 1n development and execution of land 
use programs and to coordinate land use planning in 
interstate areas. The bill also would direct the 
Secretary to coordinate Federal programs that have a 
land use impact, to coordinate planning and management 
of Federal lands and of adjacent non-federal lands, to 
encourage research and training and to make grants to 
Indian tribes. for land use programs. . 
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. Under the state planning processes, each state would 
be required to develop an adequate statewide land use 
planning process as a condition of continued eligibility 
for Federal grants. 

The state processes would have to include an inven
tory of land and natural resources; a compilation of data 
related to population desities and trends, economic char
acteristics and projections, environmental conditions and 
trends, and directions and extent of urban and rural growth; 
and the preparation of an inventory of environmental,· geo
logical, and physical conditions, including soil types, that 
influence the desirability of various uses of land . 

. The process would also have to include a projection of 
the nature, quality and compatibility of land need and suit
ability for recreation, parks and open space; scientific and 
educational purposes; protection of areas of critical en
vironmental concern; conservation and preservation of nat
ural resources; agriculture, mineral development and forestry; 
industry and commerce, including the development, generation, 
and transmission of energy; so'lid waste management and re
source recovery; transportation; urban development; rural 
development; and health, educational and other state and 
local governmental services. This projection should include 
consideration of multiple-use siting of facilities and 
activities. Also required would be monitoring to determine 
changes in land usage, an inventory of state, local govern
ment, and private needs and priorities concerning the use 
of federal lands within a state, an inventory of public and 

. private institutional and financial resources available for 
land use planning and management, and methods for identifying 
large scale development and for designating areas of critical 
environmental concern, areas that are suitable for key facil
ities, and areas that could be impacted by key facilities. 

A state land use planning agency would be established 
by the governor or by state law. Existing agencies already 
participating in programs under section 701 of the Housing 
Act or under the Coastal Zone Management Act could be des
ignated as the state land use planning agency. 

The state land use planning process also would have to 
include a program for relating land sales, and development 
projects. The bill would require that such a program include 
a procedure for identifying projects subject to control, a 
procedure for considering each proposed project, an evaluation 
of the .consistency of a proposed project with the statewide 
land use planning process and state land use program, and a 
method of carrying out the program. The method cf execution 
would have to include procedures for issuance of cease and 
desist orders and other appropriate remedies for violations. 
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S.2.68 would require that as a condition of continued 
eligibility for grants after five fiscal years, states would 
have to have developed an adequate state land use progr(im. 

An adequate program would include an adequate state-
wide land use planning process; a statemeht of land use pol
icies and objectives, and methods of exercising control over 
the use and development of land in areas of critical en
vironmental. cO'ncern; exercising control over use of land 
within areas that are or may be affected by key facilities; 
controlling development in areas prone to natural hazards; 
assuring that local regulations do not restrict or exclude 
development and land use; influencing the location of new 
communities; controlling proposed large scale development 
of more than local significance in its impact on the en
vironment; assuring that developmental activities will not 
be located where they will result in violation of any pol
lutionstandard; assuring that all state and local agency 
programs which significantly affect land use are consistent 
wi th the 1 a nd use program; peri odi ca lly updati ng the pro
gram; assuring public participation in development and ex
ecution.of guidelines, rules and regulations; and coordinating 
a land use program with any management program developed 
under the Coastal Zon~Management Act. 

As another condition of continued eligibility of a state 
for grants after the five fiscal years following enactment, 
S.268 would require that state land use programs be reviewed 
to determine if any area of critical environmental concern 
which is of more than statewide significance has been excluded. 
The Secretary would be required to submit to each state, within 
three years of enactment, a description of areas that are of 
more than statewide concern. 

The review also would have to show that the state is 
demonstrating good faith efforts to carry out the plan; that 
state laws and regulations are in accordance with S.268; that 
the program has been approved by the governor; and that the 
state has coordinated its land use program with the planning 
activities of state agencies, federal and local governments, 
with land use programs for reservation and other tribal lands, 
and with land use programs of other states and local govern
mentswith respect to lands and waters in interstate areas. 

In addition to the provision authorizing the Secretary 
to make grants for interstate coordination of planning, S.268 
would direct an "Advisory Commission on Intergovernmental Re
lations" to review federally established or authorized inter
state agencies and to prepare recommendations for revision of 
organi z.a ti ana 1 structures and improvement of procedures for 
improving land use planning and execution in interstate areas. 
Recomnendations would be due within two years after enactment. 
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KEY FEATURES 

Sen. Henry M. Jackson (Wash.) introduced the land use 
bill as it had passed the Senate last year. In Committee, 
the bill was substantially strengthened. The key features 
in 5.268 as reported are as follows: 

FUNDING - In the face of Administration opposition the Com
mittee adopted a funding level of $100 million for 5 years 
at 90% and 3 years at 66-2/3% for state land use planning 
and management. The Administration, in accord with last 
year's Senate-passed bill, requested 5 year funding at 
$40 million for 3 years at a maximum 66-2/3% federal share. 

FEDERAL SUBSTANTIVE POLICY - The Senate bill does not con-
~ain much substantive federal policy for land use. The bill, 
however, does contain a potentially powerful provision for 
the development of such policy. Each state is required in 
its annual report to comment on guideline national land 
policy recommended by CEQ. At the end of three years, all 
50 states should be on record several times stating their 
position on specific policy issues. At that time CEQ is 
required to report on the results to the Interagency Advisory 
Board on Land Use Policy which recommends legislation to 
Congress. (Sec. 307.) 

SUBDIVISION REGULATION - The Senate comni ttee adopted a 
version of the IiNelsonAmendment" to regulate rural sub
divisions. This requires large scale subdivision developers 
outside Small Metropolitan Statistical Areas (SMSAs) to sub
mit their plans to the state planning agency for a determina
tion of whether there is adequate provision for public ser
vices. To qualify for funds under the act, states must have 
lIa method of implementation of the program which shall insure ll 

that the developments meet environmental and public service 
criteria. (Sec. 202(d)). 

FEDERAL OVERRIDE OF STATE FACILITY SITING - At the request 
of -energy industries, trade associations and utilities an 
early committee print provided a mechanism for the Secretary 
to use the leverage of the act to force states to site "key 
facilities ll (Including all major energy facilities) over 
state objection. With heavy environmental lobbying and ad
ministration support, this provision was defeated in Committee 
12-1. 

FEDERAL REVIEW OF STATE PROGRAMS - Consistent with the Ad
ministration's and the Committee's position that federal in
tervention in the substance of state land plans should not 
be detailed and extensive, the COn1Uittee adopted a provision 
which provides two standards of review: one for substantive 
provisions and one for procedural requirements. State 
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5.924, the Nixon Administration bill' 1$ similar to the Jack

son bill with an additional pro"i s1 on that states that dorlot de

velop land use planning processes within three years woul.d suffer 

withholding of Federal highway, airport, and recreat;'on facility 

assistance funds at the rates of seven percent the first year, 14 

percent the second year, and 21 percent the third year as well as 

termination of planning grants under this Act. A similar provision 

was stricken from S.632 in the last session of Congress. 

Additional features of the bill are discussed in the fol

lowing section. It is important to note those features which at

tracted- the spotlight during early committee hearings. 

Federal cost-sharing for the development and implementation 

of plans under S.924 is set at 66-2/3 percent for five years,while 

S.268 would decrease the Federal share to 50 percent for the last 

three years. 

The Administration bill requires states to have only a method 

to inventory resources and needs within three years, while the Jackson 

bill calls for a completed inventory by that date. 

In the House, Rep. Andrew Young's (D-Fla.) H.R. 2942 is iden

tical to S.268. Rep. Charles E. Bennett (D-Fla.) has introduced 

H. R. 91, whi.ch woul d establ ish f=edera 1 grants to ass i st state plan 

development, but does not require state police powers over critical 

areas and latge scale or regionally significant development. Other 

areas of the bill are much less detailed, and funding for grants 

to states is Significantly lower. No Committee action is scheduled. 
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compliance with the substantive requirements of the Act (def
initions and requirements of "consistency") are tested against 
a IIgood faith" standard. State compliance with procedural 
requirements is tested against the requirements of the act. 
In all cases, to cut off funds, the Secretary of Interior has 
the burden of proof to establish ineligibility. 

COMPENSATION OF LANDOWNERS - The Senate last year amended 
S.632 on thef~oor with a provision which, while ostensibly 
assuring landowners the right to compensation when their in
terests were affected, seemed to create a right of action for 
compensation which would restrict the development of state law 
on the extent of regulation permissible without compensation 
~- a line which differs in each state. The Committee adopted 
a substitute provision by Sen. Haskell which achieves the 
stated objectives of last year's amendment, but does not affect 
the development of state law on this issue. (Sec. 203 (f)). 

CRITICAL AREAS OF NATIONAL CONCERN - The Committee amended 
last year's language which required the Secretary of Interior 
to designate "substantial areas of critical environmental con
cern which are of major national significanceH and required 
the states to plan and manage them accordingly. The new pro
vision provides for designation of the less restrictive "areas 
of critical environmental concern which are of more than state
wide si.gnificance. 1I 

DEFINITION OF CRITICAL ENVIRONMENTAL AREAS - The ·definition of 
areas of critical ehvironmental concern was strengthened to 
include IIsignificant wildlife habitats" and lIaquifers and 
aquifer recharge areas." 

REPORT OF SECRETARY OF INTERIOR - The Committee amended the 
requirements of the Secretary's biennial report to include 
lIan evaluation of the effectiveness of each program in meeting 
the purposes of this Act." 

. PUBLIC PARTICIPATION - The provisions for public participation 
in the development and implementation of state land use pro
grams and the federal end of the grant program were improved 
in Committee. The public is guaranteed the right to parti
cipate not only in the development of state programs but in 
all phases of revision and implementation as well. 

RESEARCH AND DEVELOPMENT GRANTS - The Committee established 
a small ($2 million a year for 8 years) program for grants 
and contracts for research and training and in land use plan
ning and management. 28 
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The Senate hearings, held Feb. 6, 7,a6,a;nd2.7., 19].3,cQrl

centrated on the following issues: 

Ri 9i di tyof Federal reguirements: Envi ronmenta 1 i stsanclplan

ners called for substantive Federal guidelines for state pro,gra:llfl:s 

in 'addition to the broad policy statements containedi .nboth bills. 

Sancti ons: . [nvi ronmenta 1 is ts and p lannersgenera11y favored 

inclusion of sanctions - .. withholding of Federal developmental as

sistance under other programs -- as provided in S.924.Governors -

with the exception of Oregon's Tom McCall -- and industry spokesmen 

opposed sanctions. 

Funding: Governors and many other witnesses called for in

creased funding for Federal grants to states. Both bills provide 

$40 mi 11 i on per year for thafi rst two years and $30 m; 11 i on per ye.ar 

for the next three years. S .632 as report.ed from Commi ttee 1 as t 

year provided $100 million per ye.ar foreigbt years. 

State Police Powers: Provision for court redress by land

owners when 'Ia state has prohibited or restricted the full use and 

endoyment" of their land was inserted last year by amendment on the 

Senate floor, and appears in both bills this year. Several witnesses 

contended that such language completely ties . the state's hands and 

runs contrary to established zoning procedure, and citedconstitu

tional provisions against taking without due process as sufficient 

protection for landowners~ Several industrialists specifically en ... 

dorses the existing language. 

Role of 1 ocalgovernments: Spokesmen for CQuntyand mun; ci pa 1 

governments called for a stronger implementation mandate and specific 

funding for local and regional planningagencies~29 
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Following introduction of S.268, Representative John Saylor 

of Pennsylvania introduced H.R.6460 as a counter to the Jackson Land 

Use Bill. The following is a section by section analysis of these 

important and extremely hot land use ~il1s. 

"Title I H.R.6460 findings are explicitly environ
mentally oriented rather than neutral. (Sec. 102) 

Saylor bill policy (sec. 102) includes environmental 
mandate in policy and public participation and education 
as major policy goals. 

"Title II Same 

"Title III Sec. 302(a)(2) Saylor bill adds require
ment of analysis of carrying capacity of land and resources 
for various population levels and types of development. 

.. Sec.302(a)(6) Saylor bill adds requirement of in-
ventory of public interest groups involved in land planning. 

Sec. 302(a)(B) Saylor bill adds provision for citi
zens to petition State land use planning agency and get a 
hearing on whether certain areas should be designated areas 
of critical environmental concern. This provision is quite 
important since it will force timid state agencies to make 
explicit findings in areas where they may otherwise hesi
tate due to heavy political and development pressure. 

Sec. 302(a)(9) Saylor bill adds requirement for States 
to develop explicit policies to control development in 
critical environmental areas and specifies federal substan
tive policies which must be consieered in development of 
State standards. This is the only arovision for substan
tive standards in the bill. Wetlan and watershed protec
tion and floOd plain development controls are the key ele
ments in these policies. 

Sec. 302(a)(lO) Saylor bill adds requirement that 
States provide educational and training programs for pub
lic interest groups and volunteers. 

Sec. 302{a)(14) Saylor bill strengthens citizen par
ticipation in all phases of state land program. 

Sec.302(b)(7) Saylor Dill adds public members, in
cluding conservation gr.oups and land owners, to advisory 
council to State planning agency. 

Sec. 302 (b)(8) Saylor bill requires State agency, 
in its annual report, to assess costs of inappropriate de
velopment in critical environmental areas and to analyze 
effectiveness of public participation in the State program. 
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Sec. 303(a) (2) (A) Saylor hi 11 stren.gthens r:equi rement 
of state regulation in critical environmental areas and re
quires a permit for 'substantial development' in thesear,eas, 
based upon the criteria in Sec. 302(a)(9) above. 

Sec. 303 (a) (2) (D)S ay lor bi 11 adds requ i rernent that 
State assure local regulations do not restrict housing de
velopmentof regional benefit. 

Sec. 303(3) Saylor bill allows administrative review 
for aggrieved 'persons' rather than the more restrictive 
'aggrieved party of interest.' 

Sec. 304(a) Saylor bill clarifies provision for des ... 
ignation of critical environmental concern of 'more than 
statewide significance, '. using that term rather than more 
ambiguous term 'major national significance.' It also removes 
requirement that governors request the Secretary of Interior 
to designate such areas by requiring the Secretary to do 
so in all states. 

Sec. 304(b) Saylor bill adds provision supported by 
the Administration that state control in areas of critical 
environmental concern of more than statewide significance 
must be consistent with such designation. 

Sec. 306(a) Saylor bill clarifies language to make 
it clear that policies for management of Federal rands will 
not necessarily be dictated by state land use programs. 

Sec. 3D7( c) (d) (e) Saylor bi 11 res tores sanctions through 
phased reduction of airport, highway, and land and water 
conservation fund grants to states which do not develop ade
quate land planning processes and programs. The Administra
tion bill contains a similar provision. 

"Title IV Sec. 402(a) Saylor bill accepts the prin
ciple that state land programs must have a method to insure -
that use and development on nearby lands does not damage 
or degrade Federal lands, but clarifies the provision to 
include protection of the quality of the visitation exper
ience. This affects parks and areas like national monu
ments where incompatible development would intrude on the 
scenic integrity of the area. . 

Sec. 403(a) Saylor bill clarifies composition of 
Federal-State Joint Committees to require 'a balanced rep
resentation' of affected user groups 

d'Title"V Sec.501(e) Saylor bill modifies definition 
of 'criticaT environmental areas.' Saylor standard is sig
nificant rather than irreversible damage to important values, 
and includes major aquifers and aquifer recharge areas and 
irreplaceable habitat and wildlife resources of scientific 
value. 
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Sec. 501(f) Saylor bill has different definition of 
'key facilities' and does not include all energy related 
facilities, leaving that up to the states. 

Sec. 503 Saylor bill adds to the Secretary of Interior's 
biennial report an evaluation of the effectiveness of each 
state program and an estimate of the costs imposed in each 
state by inappropriate development in critical environmental 
areas. 

Sec. 507a Saylor bill puts federal share in grant pro
gram up to 90% for first five years and 66% thereafter. 

Sec. 507 (b) Saylor bi 11 allows Secretary, in detenni ni ng 
grant allocation formula, to consider amount of critical 
environmental areas in each state and to consider the nature 
and extent of regulatory controls established pursuant to the 
state land use program. This could become a positive in
centive program for the development of effective state land 
use programs. 

Sec. 510 Saylor bill authorizes appropriations for eight 
years at $100 million annually. 

"Title VI This whole title is new. It provides for 
regulation of major subdivisions and recreational home 
deve lopments • ~'30 

Other important federa 1 acti vi ty to date inc 1 ude: 

1. A bill by Senator Gaylor Nelson of Wisconsin as an amend
mend to S.268 to encourage state regulation of large scale 
development. The bill adds a state permit program for 
residential developments of 50 or more lots to the ele
ment to 5.268 to encourage state regulation of large 
scale development. The bill adds a state permit pro-
gram for residential developments of 50 or more lots to 
the elements of a state planning process eligible for 
Federal assistance. 31 

2. S.792 introduced by Senator Muskie of Maine to encourage 
states to require environmental protection permits for 
almost all development and to restrict development on 
certain types of land. S.792 introduced Feb. 7, would 
amend the Federal Water Pollution Control Act to with
hold waste treatment grants and approval of state permit 
programs regulating air and water quality from states 
that do not have approved environmental protection per
mit programs by mid 1975. 

Federal standards for state permit programs would bar 
public or private development, other than single-family 
residential construction, that does not meet Federal 
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emission and effluent standards, or which e.xce@Gs the 
capacity of existing or planned water supply, w(lste 
treatment or transportation systems. 

Development would also be prohibited on flood plains, 
on watersaturated lands IIwithout replacement of ecolog
ica 1 va 1 ues;. II and on Federally defi ned prime agri cul tura 1 
land, unless approved by the Governors as necessary to 
supply adequate housing.· 

Specific gubernatorial approval on grounds of economic 
or soci· a 1 needs woul d be requi red for i ndustri a 1, com ... 
mercial or residential development on existing agricul
tural, wooded or wild lands or other undeveloped areas. 
Redevelopment and improvement of existing communities and 
developed areas would be favored. 

State· and local planning activities and taxation policies 
would be required to be consistent with and supportive of 
the permit program. With Federal approval, states could 
delegate permit authority to local governments. Public 
participation in the establishment and revision of permit 
programs would be provided. 

Federal grants would be established to replace property 
tax revenues lost by localities because of a permit pro
gram, and to assist in the development of statewide per
mit programs. 

Muskie, second-ranking Democrat on the Senate Public Works 
Committee and chairman of the Subcommittee on Air and 
Water Pollution, attempted to add similar Federal standards 
by amendment to the Land Use Policy and Planning Assis
tance Act in debate on the Senate floor last September. 
The amendments were defeated by a wide margin, and the 
Act, sponsored by Sen. HenryM. Jackson (D-Wash.), passed 
the· Senate and has been reintroduced in both houses this 
year. 

Jackson, chainman of the Senate Interior Committee, seeks 
to establish state planning processes, under the super
vision of the Interior Department, without specific Fed
era 1 1 and use standards. Mus ki e, seek i ng II re lief form 
bad decisions which are a product of good procedure," 
calls for land use controls by the Environmental Pro
tection Agency to further implement the regulations of 
the Clean Air Act and the Water Pollution Control Act.32 
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Senate Bill 268 has drawn both strong opposition and support 

from various groups. Opponents argue that enactment of a National 

Land Use Policy Statute would serve to stiffle private ownership by 

II res tricting the use of land without providing fair compensation for 

the resulting diminution in va1ue." 33 Proponents countered by point

ing out that nothing in the bill can be construed as designed to 

enhance or diminish the value of any property. The use of the police 

powe·r, it is argued, is to protect landowners and communities from 

the bad impacts of unplanned development. 

Major opposition is focused on the provision for sanctions 

or a gradual reduction of Airport, Highway and Land and Water Con-

servation Fund monies for states failing to meet the requirements 

of the Act. This provision was again removed from the Act on the 

Senate floor. Representatives of the oil, mining, real estate 

industries, U.S. Chamber of Commerce and other development interests 

have been the most vocal opponents of the sanction provision. 

The House version of the bill has yet to be acted upon. 

When the bill reaches conference committee several amendments are 

expected to be offered. These include: 

a. An amendment which would strike the section of the bill 

(Sec. 202(d» dealing with the regulation of subdivision construction. 

b. An amendment which would eithe~ strike or weaken the 

study to be conducted by the Council on Environmental Quality on the 

feasibility of National substantive land use policy (Sec. 307). 

c. An amendment which would provide for a Federal override 

of the "key facilities sittingll provision. (An earlier provision was 

killed in Committee under strong pressure from the energy industries, 

trade associations and utilities.)34 
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To prepare for an eventual Na ti ana 1 Land Use ,1'1 anni n9 and P,ol icy 

Assistance Law which most observers feel will be enacted by the 93rd 

Congress, the Interior Department began preparations for administering 

the program. In October of 1972 the office of Regional Planning spon

sored four 1 1/2 day symposia for the primary purpose of obtai oi n9 . 

state perspectives on issues, problems and needs .inland use planning 

and management . A synopsis of the views expressed at these symposia 

are as follows: 

a. There is a strong need for N~tional land use planning legis

lation now, to support and encourage State action. 

b. Comprehensive Statewide land use planning can be the mechanism 

for better integration of categorical and functional planning programs. 

c . . National land use legislation should contain strong incentives 

for States that undertake land use planning and control. 

d. Land use reform is contingent ;n large part on reform of 

property tax assessment procedures. 

e. Federal guidelines for implementation of legislation should 

allow maximum flexibility fora State to implement its program in what

ever way best suits its particular situation; for meeting shortages of 

State matching funds; and for coordination with guidelines of related 

grants programs. • . 

f. Federal agencies should first IIput their own house in order.1I 

Immediate attention should be given to increased coordination of such 

programs as 701 planning, coastal zone management, transportation plan

ning, air and water quality control ., rural redevelopment, etc. 

g . . Any State land use planning program should be implemented . 

by local governments to the maximum extent possible. 
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h. Public participation in land use planning activities 

incurs considerable cost of time and effort if it is to be effective. 

There is substantial need for wider dissemination of information on 

the reasons for land use legislation. 

i. There is substantial need for increased technical capa

bility in some states to deal with complex planning and managment 

problems. For example, resource investigators, planners, and 

managers need one catalog source to which they can go for informa

tion, be it a data or interpreted products. Methods of tackling 

problems in such areas as base mapping and land use classification 

need to be standardized. 

j. There is an urgent need now for Federal agencies to 

provide coordinated planning assistance to the States. Assistance 

in clarifying policy and administrative issues may be one of the 

Federal Governments most important roles in furnishing technical 

assistance. 

k. A priority need of Federal State or Local government is 

development of an interdisciplinary team approach for comprehensive 

land use planning. 35 

A key feature of the proposed federal program would be the 

development of a standardized and comprehensive national land use 

data and information system. Through regional branches this data 

could be easily made available to planners at all levels of govern

ment. 

State Involvement 

The states, like the Federal government, administer a wide 

range of programs and areas that affect land use in many ways, for 
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example, state highway programs and the locati :on , and , management of slat e, 

fac; 1 i ties such as hospi tal s, wildl ifea.reas~f'or'ests, beaches and ,parks: 
" " 

A pi 11 ar of federalism has been, andn,o dO'labtwi 1 lcont inue to 

be, that states have the ultimate power to regulate the use , of private 

property through the use of police powers reserved to the states. Ther'e 

are no" federa 1 ' pol ice powers to zone private property. 

Traditionally, the states have delegated the police power to 

their subordinate units of gover'nment through enabling legislation al

though reserving the right to use these powers themselves should the need 

arise. In essence the states philosophy has been to give the power to 

local government; only if local government cannot or will not act in a 

responsible manner, then do the states step in and do the job. The extent 

of use of this power varies among the states; however, all except Texas 

have enabled counties to act to regulate land use if they so desire.* 

The fundamental question at this point is, why a state land-use 

policy? There are several reasons which might be summarized as follows: 

a. Results of increaSing population and the subsequent demand 
I 

for land and other resources has led to the recognition that if present 

land use trends continue, our society may be courting a major natural 

disaster of unknown magnitude. 

b. At present, state land-use policy is an aggregate of literally 

thousands of decisions of sub-units of government. 

c. Lack of capability at the local level to relate local land-

use decisions to a much larger ecosystem. Action after a problem has 

*Only three Texas counties have zoning authority, this conferred 
by special legislation. There is no general county land management en
abling statute on the books. 
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occurred is the typical trend. This should be reversed to pre

vent such obvious potential problems and costs as developing in 

flood plains, on geological hazzard areas or ab9ve aquifer recharge 

site. 

d. To develop a rational plan for urbanization. 

e. To provide performance standards and guidelines for 

local governments who have delegated powers to undertake land-use 

planning and management. 

f. A vehicle to review and coordinate plans and development 

proposals to insure that they conform to regional and state goals. 

Dr. Richard H. Slavin of the Council of State Planning 

Agencies suggests that State land-use policy might be defined in 

the following terms: 

1. The social and economic well-being of the people of 
the State is closely related to the condition of the 
environment and to resource management. It is there
fore urgent, in the face of rapidly increasing demands 
on the environment, that the State develop a land-use 
policy for protection of the environment and conser
vation of its resources, and develop an urbanization 
policy related to it. 

2. The people of the State have a fundamental interest 
in the orderly development of the entire State consis
tent with the protection and enhancement of its natural 
land, air, and water resources. Therefore, there should 
be a legislative declaration of state environmental 
policy modeled after the National Environmental Policy 
Act of 1969. Such policy should require state and 
state-chartered agencies to conform to the standards 
established to effectively, with proper monitoring, 
head all agencies in the same direction and to unify 
federal and state policy. 

3. Although state government has constitutional authority, 
and responsibility to manage its land resources, it 
should be its policy to depend upon local government 
and private landowners to exercise state objectives 
toward preservation and conservation of land resources 
insofar as is possible, and the State should assist 
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1 oca 1 government and pri vata landQw'naY'S in th'e PliJ.r~ui.t Qf 
these objectives. 

4. Each level of government should be resp.{)f!1sible fEn~' thoise 
areas under its jurisdicttonwhich arep:rii rl1'ari 1i j ' the\c.Ol1'lcern 
of its own citizens. In areas of cO.l1cern to citizens of 
multi-city or mUlti-county jurisdictions, or the State 
at large, the State should take the p·rimary responsibi1.ity 
unless the cities and counties do so under joint powers 
agreements. I n order for there to be a cons istent~)ol icy 
and ·direction, the State should provide Qui.dance, authority 
where needed, and financial assistance to help overcome 
local deficiencies anddisparittes. 

5. At the earliest possible moment, state, county and city 
governments should identify areas to be preserved .and take 
positive actions toward preserving them in accordance with 
l.ocal objectives and state pol icy. 

6. The actions of all agencies, in order to be consistent with 
these objectives, should be subject to statewide review and 
coordinating procedures. 

7. It should be the policy of state government to take direct 
remedial action when local government and private landowners 
are powerless or reluctant to act in behalf of objectives. 

8. State and local tax policies should be designed to support 
these environmental protection and resource conservation 
objectives. 36 . 

Slavin goes on to suggest four legislative alternatives for 

state land-use policies. These are: 

I. Information and Individual Issues. This alternative pre
·sents the possibility of continuing to act on one issue at 
a time in a relatively unrela:ted way. 

II. State or Regional Review. Place new responsibilities for 
land-use planning and control on local governments together 
with a new state (or regional) review (or approval) system. 

III. State Guidelines. Require the State to establish areas of 
critical concern with guidelines for land uses within them. 
Local government to plan and administer land uses in areas 
of critical concern but plans to be subject to a state 
review system before becoming effective. 

IV. State Land-Use Commission. A proposal to establish a State 
Land-Use Commission which would designate settlement, con
servation and agricultural districts~37 
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State action in land-use planning and management has 

taken various postures, dependent to a large extent upon particular 

problem,s and the mood of the legislature to pass the required 

statutes. 

Hawaii led off in 1961 by passing a state zoning 1aw. 38 The 

Act is administered by the State Land-Use Commission. The Act 

divides the state into four development districts; Agriculture, 

Urban, Conservation and Rural. Guidelines for development in 

each district are promulgated and enforced by the Commission. 

Counties regulate internal zoning in three of the four districts; 

urban, agriculture and rural. The Department of Natural Resources 

regulates land-use in conservation districts. Petition for special 

permit begins with the county planning commission. Approval is 

required at the local level before the petition is submitted to the 

Commission. Enforcement begins at the eounty level and ultimately 

rests with the Commission. Owners with sufficient controls in the 

land may apply for dedication of up to 10 years. This allows for 

lower tax appraisal during the period of dedication. 39 

Considerable activity at the state level has taken place 

since the passage of Hawaii Act 205. Well over 10 states have some 

form of state administered land-use control. Many more have or are 

considering passage of special legislation to regulate land use. 

The Texas legislature thus far has considered several bills which 

will be discussed later. To date no land-use legislation has been 

enacted by the 63rd legislature. 

There are four major categories of use of the police power 

by the s ta tes • These are: 
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A. Statewide comprehensi!ve '·and ... use Aif'arra.giQm'lent 

B. M,anageme.nt of statewide land use aCC()tdi'ng~ to function:al 

criteria 
.~ 

C. Management of sp'ecific geographic or critical enviro'omental 

areas (e.g. wetlands, bays, estuaries, shorelines, scenic highway cor

ridors, etc.) 

D. State management of uncontrolled areas 

A short explanation of each category with an example of specific 

state statutes follows: 

A. Comprehensive Land-Use Management. This power such as zoning 

and subdivision can exert broad influence over development of the physical, 

social and economic' environment. State uses its police powers either 

solely or 1'n conjunction with local units of government. With this power 

over.local government the state plan can be uniformly implemented. Con

siderable power and discretion still rem;nsat the local level. 

Examples: 

State 
Program 

Oeseri pti on 

Colorado Colorado Land 
Use Act. Pro
vides temporary 
emergency power 
over 1 and de
velopment ac
tivities and 
authori zes 
model resolu
tions. 

Hawaii Land Use Law. 
State manage
ment of land 
by broad cate
gorical dis
tricts. 

First Administered 
Reference' .. ~flacted by . 

Ch. 106-4, 
C.R.S.1969 

Ch. 205 
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1971 

1961 

Colorado Land 
Use Commission 

State Land Use 
Commission 



State 
Progr.am . ... .... ..... ..... ·· first .. Administered 

by Description ····· . Reference . Enacted 

Vermont Approval of 
. site develop

ment in ac
cordance with 
state land use 
plan. 

B. Functiona1Critetia 

Ch. 151, 
6001 

1970 Environmental 
Board 

Aimed at a specific type of development (e.g., commercial, 

industrial, etc.) or at achievement of such aims at improved en

vironmental quality or greater dispersion of modestly priced housing. 

Authority is vested in a special state agency to approve or dis

approve large scale developments. This approach has considerable 

flexibility in that the requirement imposed by the regulatory agency 

can be specifically designed for a particular site and type of 

development. 

Examples: 

State 

Maine 

Mass. 

Program 
Description 

Approval of 
1 arge si te 
industrial or 
commercial de
velopments, po
tential po1~ 
1uters, and 
residential 
sites over 20 
acres. 

Zoning Appeals 
Act. To ensure 
dispersion of 
low-income 
housing. 

Reference 

Ch. 3, 
s. 481-88 

Ch. 774, 
s. 1-2 
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First Administered 
Enacted by 

1970 Environmental 

1969 

Improvement 
Commission 

Department of 
Communi ty 
Affairs 



c. Specific Geographic or Criti:C$;l ·f\te.:as 

Area most geographica1'l,y definable s.uch as a ma:t$h t CQ'ls:tlifHl!, 

forest. Most popular among the g,tates. Often to·rlsich~·red J:decemeal in 

scope unless accompanied by other locally enforced controls. Cansimply 

force undes i rabl e development to uncontrolled areas of the stat@;, 

Examples: 

State 

Delaware 

Maine 

Maine 

Mass. ' 

Michigan 

Vermont 

Program, · 
Deser; ption·· 

Coastal Zone 
Act. State 
management of 
shore zone i' n~ 
dustrial de
velopment. 

State r~anage ... 
ment of all 
lands in u.n
organized 
townships. 

UCritical Area" 
program to pro
vide for l11anage~ 
ment of all 
shoreland areas 
250' ft. from high 
water mark. 

"Critical AreaII' 
program for pro
tection of 
coastal and in
land wetlands. 

Shorelands Man- . 
agement . and 
Protection Act. 

. . Reference 

Ch. 70, 
T. 70 

Title 12, 
s. 68] ... 689 

Ch. 424, 
s. 4811 ... 4814 

Ch. 130 
s;, 27A, 10'5 
and Ch. 131, 
s. 40', 4O'A 

Act. No. 245, 
Public Acts 
of 1970 

Shoreline Zoning Act. 281 
Act. Zoning to 
prohibit all 
construction within 
50'0' ft. of shore-
line at all bodies 
of water larger 
than 20' acres. 
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First 
Enacted , 

1971 

1969 

1971 

1963 

1970 

" . Admini stered 
' by " 

State Plan
ning Office 

Land Use Reg
ulation Com
mission 

. Env; ronment 
Improvement 
Commission 

Department of 
Natural Re
sources 

Department of 
Water Resources 



State 

Wisconsin 

Program. 
'Description 

Shoreline Zoning 
Law. ItCri ti ca 1" 
Area ll program 
for management 
of lands around 
lakes and water-
ways. 

Reference 

Ch. 614-
8588' 

D. Management'of'UntonttolledAteas 

First 
Enacted 

1965 

Administered 
by 

Department 
of Natural 
Resources 

Used where local government fails to apply powers delegated 

by the legislature. Regulates unmanaged or undermanaged areas by 

bringing use up to minimum state standards. The state usually ad

ministers its controls until such time as a county or municipality 

enacts regulatory ordinances of its own. This approach offers only 

a temporary solution to tough land resource problems. It avoids 

resolving two basic concerns: (1) how to regulate projects of 

greater than local impact, and (2) how to avoid parochial planning 

practices which are harmful to areas outsdie the local jurisdiction. 

Examples: 

State 
Program 

Description Reference 

Colorado Authorizes State Ch. 106-2, 
to prepare sub- C.R.S. 1963 
division regula-

Oregon 

tions in counties 
where no regula-
tions exist. 

Governor shall S. 10, 1969 
prepare land 
use plans and 
enforce' zoning 
on all areas not 
subject to local 
regulation. 
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Enacted 

1971 

1969 

Administered 
by 

Colorado Land 
Use COlTlllission 

Governor 

40 



The 1973 state l,egislativeyear producedanothe"r flury of bill $ 

aimed at stre,ngthening the states role in 1and use plann;ngandmanige ... 

mente Twa statutes stand out as being indicative of the mood of many 

legislatures. 

The first is a New York statute to provide for land use plan

ning and management on the 3.7 million acres of private land within 

the Adirondack Park Preserve. The bill requires a comprehensive master 

plan to guide future development in a manner compatible with the goals 

and objectives of both public and private sectors. Local government 

is entrusted wi th bas ic respons i bi 1 i ty for impl ementi n9 the plan, wi th 

guidance from the state through the Adirondak Park Agency. The bill 

is designed t~ protect the environmental quality of the park land from 
" . ' . 41 the negative impact of undesirable and incorruptable development. 

A Vermont statute requires the state to prepare a state-wide 

land c~pability and development plan to guide land use. When adopted 

by the legislature the plan will serve as the basis for the issuance 

of development permits by the State Development Board. 

The act 'specifies that any development which ;s determined to 

adversely affect the natural resources of the state may be permitted 

only when the public interest is clearly benefited. The act provides 

an extensive check list of environmental factors which must be con: 

sidered by a developer prior to the granting of a development permit. 

, Developers must clearly show their proposed development is in accord 

with the comprehensive land capability and development plan. All 

development plans must be in accord with local plans and ordfnances. 42 

Noone method is best. Itis up to the state to select the 

approach or combination of approaches which is appropriate for the 



Land "Use " Planning " aild 'Management ' in 'Texas 

In the area of land use planning and management, Texas 

with its great size and abun4ance of resources trails the nation 
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, , 
" , 

at thernuni cipa 1 leV'el to regul ateocrg:atl icl'n,Ei 'e;rrV', 'r:o:'nllrarttal i y ' " 

dangerous uses of 1 and. ,Governed bya ' stro,ngp'rlvaAfe ,p:r 'o,p'@t'ty 

ethos the state moveS i ·nto the latter p'artoT th:et\l,ren'tie:Ch ' 
, , 

century u:nprepared to head off problems faced by 'otherd:ev;el0'pi<r1'g 

giant states like California only adecad:'e ago. " 
, ' 

' The lex as Const i tu t ion does prev; de ad i recti ve toexe-rt is'e 

proper stewardship over 'the state'snabfral resources. ' Th'e provi-: 

s ion suggests ' that count; es and the state itself have theauthor;ty 

to take appropr;ateregulatoryaction on hehalfof the public trust. 

' liThe conservation 'and development ofa1l of the 
natural resourCes of thrs State,;ncluding the con
trol ,s tori ng ,pr'eserva tion and dis tri but; on of its 
stQrm and floodwaters, the water of its rivers and 
stre,amsfor irrigation~ power and a11 other useful , 
purposes ,the reclaimation " andi rrigati on of its 
arld, semiarid,and other landsneedin9 drainage, 
the conservation and developlllent of its forests; ~ 
water and hydroelectricpower~ the navi'gation 'of 
its inland and coastal , waters, and the preserva
tion and conservation of all such natural resources 
of the State are each and all hereby declared 
publ'cright~ and duti~s; and the legislature 
shall pass all such laws as may be appropriate 
thereto.44 ' ' 

, Incorporated cities in Texas were given the enabling power to 

plan and lone in 1931<.45 Other pOWers i ncl ude control over subdi vi

sion development,46 floodplains 47 and ,historic sites and bUilding's '.48 

Texas counties have virtually no land use control powers. The 

,existing subdivision plat registration provision requires only platted 

developments to be' regi stered ~ ' These must meet county street and 

drainage criteria. If a developer plats a metes and bounds orured 

flag" subdivision he escapes county re9ulation~ jheonly specific 

regulatory power now available is the power to , tax. Three coUnties; 
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Cameron, Willacy and Val Verde have enabling authority for 

limited land use zoni.ng around l~rge public recreation areas. 

In 1970 the legislature amended the E1 Paso-Tarrant County Con

sol idati on Amendment to apply to all counties in Texas:. In 

essence the provision allows intergovernmental contracting for 

services such as police, streets, parks and recreation, waste 

disposal, planning, artd engineering. 49 In 1971 the 62nd Legis

lature passed the Interloca1 Cooperation Act giving statutory 

authori ty to count; es for i nte.rgovernmenta1 contracti ng on a 

state wide basis. 50 Section 56, Article III of the Constitution 

prohibits the legislature from passing local laws dealing with a 

variety of subjects. This prohibition has been successfully 

circumvented by use of descriptive mechanisms or brackets. 51 

A significant limitation on County involvement in land 

use planning and management is the almost total lack of legisla

tive authority.52 The enactment of legislation providing for 

county subdivision control in unincorporated areas is a rare 

example of this exception. 53 If an area desires to circumvent 

this they may avail themselves of the extremely liberal incor

poration statutes. Cities have no zoning or complete ordinance 

authority within their extraterritorial jurisdiction. In 1927 

the legislature passed Article 974a which allows cities to regulate 

subdivision development within their E.T.J.54 Counties have no 

authority to enact and enforce construction standards. Counties 

may plan under the general grant of authority which provides for 

the discharge of their administrative functions. 

Ptospec~ive·SOlutions 

Several solutions have been developed to stem the tide of 
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a second home American suburbia weith all the attendant 'probls'nn,s (Of 

pollution, crowding, 1 and dis poilation, monotonjand cUsrup't ;:on01 

natural systems which we know today. The f1lostcommon approath nati'on

wide 1S for states to give their counties the following powers within 

the unincorporated areas: 

a. Regulation of the platting of subdivisions 

b. Establishment and enforcement of construction standards 

c. Adoption of land use plans and zoning ordinances 

d. Specific flood plain .zoning 

e. Land grading ordinances 

These powers are well accepted by most Texas cities. 

Nationwide about 80 percent of the counties have adopted land use 

plans. 70 percent have zoning regulations~ and 75 percent have sub

division regulations. Many larger metropolitan counties such as 

Maricopa (Arizona), Los Angeles (Callfornia)~ and Fulton (Georgia) 

have extensive planning departments and comprehensive land use manage ... 

ment programs. Many counties and cities work closely on planning and 

zoning matters, which includes review authority. 

Land Use Management .. inRMr,al. Texas 

Interest in urban sprawl and land use problems in the unin

corporated area beyond the extraterritorial jurisdiction began to 

pi ck up in 1966. In 1967 Governor Connally recorrmended the legi sl ature 

give the counties greater control over subdivision development. The 

bill failed to pass. Similar bills have been introduced in ea.eh ses

sion, hence, each suffered the same fate. A subdivision bill intro'" 

duced in the current session was amended to proVide for a local option 

referendum. I t too has fai 1 ad to progress towardis , passage .55. 
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A brief synopsis of the major land use bills introduced 

in the Texas legislature since 1967 was prepared for the Commis

sioners Court of Dallas County_ This is presented as follows: 

60th'L~9islat~t~'(1967) 

liS. B. 229, by Kennard (Tarrant County). ·County Land 
Use Protection Act.· Strengthened county powers 
over subdivision control in unincorporated areas 
along lines recommended by Texas Research League 
and Governor Connally. Approved by Senate Com
mittee on Counties' after being rewritten. No 
further action. 

"H. B. 313, by Delwin Jones (Lubbock County). Autho
rized counties to exercise zoning powers in unin
corporated areas .. Di ed in Commi ttee on Counti es. 

'61stL~gislature (1969) 

"H. B. 199, by Wright (Dallas County). The Kennard 
·County Land Use Protection Act· reintroduced 
with some modifications. Died in committee. 

IIH. B. 1164, by Farentho ld (Nueces County). To confer 
zoning authority on the Commissioners Court of any 
county having a population of not less than 200,000, 
for unincorporated areas only. Died in committee. 

62nd Legislatute(1971) 

"(Subdivision control) 

liS. B. 383, By Jordan (Harris County) and H. B. 814, 
by Go lman (Da 11 as County). "County Development 
Standards Act.· Sponsored by Texas Urban Develop
ment Commission. Proposed to repeal all present 
law over subdivisions in unincorporated areas 
(Articles 2372K and 6626a) and to substitute new 
provisions. Permissive authority for all counties 
to establish and enforce more comprehensive sub
division development and construction standards 
in areas beyond the extraterritorial limits. Farm 
dwellings were exempt, and counties were not 
permitted zoning authority. County could develop 
and enforce standards within the extraterritorial 
jurisdiction of a city upon request of the city 
council. H. B. 814 passed the House, but died 
in the Senate Committee on Counties, Cities, and 
Towns. S. B. 383 approved by that committee, but 
received no further action. 
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"H.B. 754, by Floyd and Dramberger (Bexar County). To 
amend Article,2372k to allow commissioners courts to 
establ ish specifi'cati ons for strelets:; 'drainage fa,cili
ti as; sewer systems' and septic tank instal lations; 
water, electricity, and other public utilities; 'the 
curbi ng of streets" and uni.·formi ty ,of signs and street 
desi g'nati ons." passed' House', but died in the Senate .. 

IIH. B. 1187, by Clark and Nelms (Harris county)' .. To extend 
to counties the authority to establish rules for plumb
ing and sewerage connections, in addition to existing 
authority. Died in Committee on Counties. 

"H. B. 1501, by Rodriguez (Hidalgo County) and others. Adds 
two requirements for county approval of subdivisions: 
(1) evidence that all' governmental entities which exercise 
control over the land have been notified; and (2) the 
county health officer has certified that sewer lines, 
septic tanks, and construction on the residential lots 
will not be detrimental to public health. Died in 
committee. ' 

"(City's powers in extraterritorial areas) 

liS. B. 38.2, by Jordan (Harri s County) and H., B. ' 815, by 
Gal man (Dallas County). Sponsored by Jexas Urban 
Development Commission. Provided authority for cities 
to regulate construction and maintenance of structures 
and use and development of land in extra-territorial 
areas. H. B. 815 am'ended to speci fy ci ty zoni ng powers 
woul d not be extended to those areas. Eac.h bi 11 re
ceived a favorable committee report in its respective 
house. No further action. 

"(Zoning power) 

"H. B. 695, by Floyd and Oramberger (Bexar County).' As in-
troduced, gave zoni ng power to counties of not 1 ess ' 
than 800,000 popul ati on. Amended in c'ommi ttee to 
apply to all counties of over 200,000. Spelled out 
deta i Is of zoni ng procedures and regul ati ons. Passed 
House, but' di ed in Senate commi ttee. 

"H. B. 1592, by FarenthoTd (NuecesCounty). Authorized 
county zoning on a permissi've basis for counties of not 
less than 200,000. Authority for county would be very 
similar to present zoning authority for cities. De
tails of bill similar to those in H. B. 695. Died in 
House Committee on Counties. ' 

IIH. B. 1423, by Clayton (Lamb County)., 'Texas Rule Zoning 
Act." Set up methods and procedures for r~le-zoning, 
platting, building codes, and qther powers in rural 
areas. Died in Commitfee on Counties. 
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II.H. B. 941, by Moore (Hill County). A very short bill, 
. giving counties the authority to plan, zone, and 

regulate use of land in unincorporated areas. In 
the Committee on Counties it was amended to be-
come a local bill, applying only to a county be
tween. 46,000 and 47,000 and between 22,200 and 22,500. 
Approved by committee, but no further action taken. 

"H. B. 718, by Doran (Val Verde County). Authorized the 
Commissioners Court of Val Verde County to adopt 
zoning regulations for certain parts of the county 
around Amistad Reservoir.· Passed into law. 

"5. B. 715, by Kennard (Tarrant County). IThe Texas 
Land Use Management Act. 1 Proposed to establish 
a Land Use Management Division in the General 
Land Office, which would develop a statewide land
use plan and exercise review authority over local 
land-use controls, acting through or using regional 
planning commissions. A very sweeping bill. Amended 
and approved by Senate Committee on State Affairs. 
No further action. 

II (Combi ned powers) 

liS. B. 381, by Jordan (Harris County) and H. B. 745, by 
Golman (Dallas County). Sponsored by the Texas 
Urban Development Commission. Authorized the 
State to furnish technical assistance to local 
governments, including counties, in regulating 
the physical development of unincorporated areas. 
State could require local governments, including 
countie$, to furnish plans for subdivision con
trol, enforcement of construction standards, and 
land-use regulation within unincorporated areas; 
if State believed local plans and regulation in
adequate, State could assume regulation of develop
ment in unincorporated areas. Both bills died in 
committee. 

liS. B. 809, by Schwartz (Galveston County). This bill 
applied to counties that are members of a regional 
planning commission whose planning area encompas
ses at least one county whose population is 1.5 
million or greater (counties belonging to the 
Houston-Galveston Area Council). For unincorpo
rated areas, these counties would be able to es
tablish comprehensive subdivision regulations; 
land-planning regulations; and public safety 
regulations prescribing flood plain manage-
ment, prevention of erosion and siltation, 
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pl?oper solid waste di,sP~)$a:,li, re'$;~"i\~'l,i!m;Qr$,fil~lilc t.i·m\~Y;,S,;~t, 
and controll1.ng I i nar.1}:lrop,ri ate uses crfJ6\remi saS "FC;>.,}f' a;~~ 
t i-v i ties i neons i stent wi t~ gr·(')wth p,attelNgls. (1,(:1:0: ~I~tl:'iili)}~r;rt~ 1 

to established land develop.merrt$. I Tl:le· CQ;liAt:ltj'w·QJJ1(i be . 
required to. ado,pta cQunty ... w;,de COI11!p,r'e,he,rfl$lVe plia.m, eQ¥ePlr.1g 
matters of env i ronme·nta 1 concern.; To CJ;$S i $ti: t ;- n cair:'ryi: ng 
out the many provisions of the p.roposed act, the co,umty 
could appoint an advisory environmenta1man(lgem.ent tloard. 
ThecQunty and cities would have incur,r'e,nt juri sdic'tion 
i.n the extraterritorial (lreas,. and lim are·C,ls Qf cQ;f\cyrrent 
jurisdiction the more restrictive OiY' gre.ater req.uire~ 
ments ... either of the courrty, or tI10$.e·of a mijni~i ... 
pal ity exercising its extraterritorial juri-sdictio,n, 
shall apply. I Died in Senate Committee on Environmental 
Matters. 

IIS\f B. 810, by Schwartz (Galveston County). Applied to the 
same counties as S. B. 809, described above. Thi~ bill 
much more limited in scope. It would allow the counties 
covered to promul gate and enforce uniform bui 1 ding codes 
throughout the unincorporated areas of the county;. to 
issue building and inspection permits~ to collect reason
able fees, and to set up a board of bui.lding appeals. 
The county at its option could contract with cities to 
administer the regulations in-extraterritorial areas. 
Died in Senate Col1lt1itteeon Cou.nty, District and Urban 
Affa irs. "56 -

In 1971, The Texas Urban Development Corrmission adopted as a 

legislative objective, the passage of land use control legislation 

for unincorporated areas. These bills failed to pass. In January 

of 1973 the recently formed Texas Advisory Commission on Intergovern

mental Relations prepared three draft bills for consideration by 

the 63rd Legislature. These were: 

1. Provide for subdivision regUlation in .unincorporCited 

areas. 

2. Allow cities to extend their fvl1 ordin~nces, in.cll.lGling 
.' 

constructi on standards, into thei r extraterri t()rta 1 .i-reas. 

3. AuthoriZe, on a pennissive basis, county land use manage

ment power. 57 
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Two of the three bills received serious attention by the 

legislature. Draft bill No.1 passed through committee. 58 Draft 

bill No.3 was amended to require the Commissioners Court to have 

received a majority vote of the qualified electors voting on the 

issue prior to the adoption of zoning powers. 59 At the close of 

the 63rdlegislature no land use legislation had been passed and 

sent to the Governor. 

Land use problems in Texas have been fast in coming and 

slow to be recognized as having significant consequence on the en

vironment'of the state. As recent as only five years ago, only a 

small handful of county. officials were aware of the onslaught of 

urbanization engulfing land within their jurisdiction. Many cheered 

the creation of water impoundments because of the recreation bene

fits projected by planners. Few, if any, perceived or had a basis 

for perceiving the problems such a resource could bring in its wake. 

In many large urban counties land prices for undeveloped 

agricultural ranch land has skyrocketed as developers move outward 

in search of new sites for subdivisions. People migrating to these 

developments to escape city taxes often find either poor utility 

services or the cost for water, sewer and solid waste service as 

provi ded by a muni ci pa 1 . uti'l i ty di stri ct much hi gher than ci ty ser

vices. Cities are skeptical about the prospects of eventual an

nexation because of the excessively high costs of upgrading utilities, 

streets, etc. in such areas. Home owners face higher insurance 

costs because of poor police and fire service. If the development 
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is poorly planned, the end result may be e}(CiSsive land dispojlation, 

soil erosion, and po11uti.on of ground water. Everybody but the de

veloper, who in most cases has sold out and moved away, loses. 
. . ' 

. . . . 

The logical question to raise at this point is where do we stand 

in land use in 1973 and whe.re do we go from her.e .. According t.Qthe 

1973 Environmental Quality Index, published annually by the National 

. Wildlife Federation, our overall environmental quality level shows 

a slight drop from 1971, however the rate of pollution has slowed, 

and definite signs of progress are being made on many fronts. While 

we still despoil 4,000 acres weekly by strip mining still cover more 

. good farm land with concr.ete, still dump raw sewage into streams and 

still cut large areas of forestland without proper reforestation, 

the other side is indeed encouraging" Here is some good news: 

1. The public is gradually realizing the value of all species 

of wildlife and the need to preserve and protect a wide range of 

habitats. 

2. Upwards to 150,000 acres were added to our wildlife refuges 

in 1972. 

3. Soil resources, climate, good land management, and research 

make U. s. food production tops. 

4. A large number of new areas are being set aside for recreation. 

5. Regional land use planning is making greater head~ay. 

6. New cities are pioneering previously unheard of forms of 

pleasant and gracious living. 

7. A greater recognition that greenbelts benefit man as much 

or more than wildlife. 60 
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The ups.urge of interest in land use problems has brought 

what Bos.sleman and Collies refer to as the quiet revolution in 

land use control. In essence land is viewed as a resource, not 

merely a commodity subject only to the laws of a laissez faiie 

ma{'ket sys.tem. 61 

State$ have, as has been pointed out, passed bold legis

lation to control undesirable foms of land use. The spin-off of 

the National Environmental Policy Act of 197062 is being embraced 

at the state level. For example, California in 1970, adopted the 

California Environmental Quality Act of 1970. 63 In short, the bill 

provi des that III oca 1 governmenta 1 agenci es shall make an envi ron

mental impact report on any project they intend to carry out which 

may have a significant effect on the environment. 11 64 The code fur-

ther requires that: 

liThe legislative bodies of all cities and counties 
which have an officially adopted conservation element of 
a general plan shall make a finding that any project they 
intend to carry out, which may have a significant effect 
on the environment, is ·in accord with the conservation 
element of the general' plan. All other local gQvern
mental agencies shall make an environmental impact report 
on any project they intend to carry out which may have a 
significant effect on the environment and shall submit 
it to the appropriate local planning agency as part of 
the reDQrt required by Section 65402 of the Government 
Code. 1165 

On September 21, 1972 the California Supreme Court upheld 

the Act on the basis that it was similar in nature to NEPA which 

was signed .into law by President Nixon on January 1, 1970.66 The 

case involved a request for at conditional use permit filed with 

-78-



Mono Cou nty for a retreati ona 1 su bdi vis; on. Th@ Cou nty checkE!d wi tn 

all state resource agencies and was assured that they did not need 

an impact statement with regard to private uses or even with regard 

to a zoning change. Friends of Mammoth filed suit against the County, 

which was upheld by the Superior Court and reversed by the state high 

tribunal. As a result of this ruling, all building permit issuances, 

requests for zone changes, leases and other related transactions 

ground to a virtual halt pending determinations if such activity is 

consistent with the Conservation element of the General Plan or whether 

an environmental impact statement is required. 67 

A simi 1 ar hi 11 was introduced in the Texas Legi 51 ature on 

February 22, 1973. Entitled the "Texas Environmental Quality Act of 

1973, .. 68 the bill contained features Similar to the federal statute. 

The bill fared well in the house, faced stormy seas in the Senate and 

failed to reach the Governor's desk. 

Two other statewide land use bills which drew considerable 

attention were provisions to create a Texas Land Resource Commission69 

and a Texas Land Use Management Act. 70 The former would establish 

a "commission" to operate for a limited time, providing for an in

ventoryof land use, capabilities and associated characteristics, 

providing for the development of a comprehensive land use plan, the 

implementation of a land management program to be completed in three 

phases, and allowing for intergovernmental cooperation with strong 

emphasis on opening all avenues for relevant public participation. 
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The latter was to establish a system of land use regulation for 

Texas with responsibility vested in the Commissioner of the Gen

eral Land Office. Powers would be delegated to counties under spec

ified conditions. Neither bill has fared well in the legislature. 

In conclusion there are several points to be restated and 

emphasized relating to the future of land use and environmental 

protection. 

1. Land use planning and policy at the federal level will 

no doubt become embodied in law by the end of 1973. 

2. Stronger environmental land use planning guidelines will 

be forthcoming on the heels of the act. 

3. More specific environmental objectives will be intro

duced into land guidance systems. e.g., 

a. Performance standards to classify industry by the 

nature of its environmental impact. 

b. More emphasis on flood plain zoning. 

c. Soil percolation tests prior to granting sub

division approvals where septic tanks will be used. 

d. Hillside or development grading regulations to re

duce soil erosion and stream siltation. 

e. Agricultural zoning and more preferential assess

ment for farm land. 

f. More special preservation or conservation districts 

in zoning ordinances to protect natural or historically 

important areas. 
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4. Much greater emphasis on the 'lA'S,! 'of '$011 Sur'Y1!Y !Qlata i ~n 

cOO1prehens ive 1 and use planning 'andmana·g:emfent. ~Ma:nystat.:e:s~l"re 

mov in 9 rapidly; nto mores.oph;'s t 'i.ca ted U's:e's of this valuable ij ~Afojrmat lo'n · j) 

5. A growing recoginitio'n of the ne·ed tosubjectp'llbl; ccHld 

p'rivate land use decisions to much closer study with 're'spe'ctto thei'r 

social, economic andenvi ronmenta 1 implications. ' 

6. ,A con ti nued flu ry '0 f leg isla ti 'o'n or'gan; za t1'o'nal a,ct i vi ty 

and resounding court decisions 'reflecting the need to place the publ;c 

good or short 'run private activity. 

" 7. ' A vast new array 'ofl and usei'nventory, data storage, 

mapping and p 1 anningtechniques 'Which inc1 u:de l'nfrar;ed sensors, high 

altitude fixed wing and satellite photography" andradarscanni'ng 

devi ces along with computercapabil ities to perform a wide range of 

environmental evaluations. , Such systems are already in use to locate 

lease impact routes for highways and powerlines. 72 

8. Expanded opportuni ties for public parti cipation in the pl an-

n;ng and decision making process. 

9. Greater education of citizens as to just what 'land use 

management can do, not only for them; but for their community. Earlier 

I suggested several things zoning cannot accomplish. Let me now give 

you as an example the positive side of land use management. 

Land us:e management could: 

a.Protect individual property 'owners from future harmful · 

or undesirable uses of adjacent property; 
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b. Protect the public's property from inconsistent or 

harmful uses, as the location of a truck terminal 

next to a high school; 

c. Increase safety on streets and reduce congestion by 

requiring off-street parking areas and building setbacks; 

d. Make a safer conmunity with easier access for police 

and fire vehicles through minimum space requirements; 

e .. Create a healthier community through density standards 

which guarantee adequate light and air and discourage 

future slum development; 

f. Make a community more attractive, with adequate recrea

tion space by preserving open space and natural ter

rain features; 

g. Serve as a tool of planning and development to help 

keep down future public costs for utilities and public 

services; 

h. Protect the peace and quiet of future residential 

neighborhoods from the noise, traffic, and light of 

commercial development; 

i. Protect future industry from harrassment by residential 

neighbors whose objections to its noise or odors might 

bring on lawsuits; 

j. Assist community economic growth by helping to reserve 

adequate and desirable sites for industrial, recreational 

and commercial use; 
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k. Keep farming areas from b~in9 du:mping grounds for 
, . . 

everything from garbage to bysiness which are ·trying 

to avoid municipal ' regulation, 

1. Prevent excessive future private and public costs for 

extensive flood damage through flood plain zoning, 

restricting low lying lands to uses which will not be 

impaired by flooding; 
. '. 

m. Help protect agricultural operations by controlling 

the leapfrog movement of residential subdivisions ' 

into farmi ng areas with thei r consequent damage to water 

. ·tables" water: supplies, machinery, and crops; . 

n. Help avert the limitations on normal fanning operations 

(hours of maChinery operation, use of insecticides, 

use of sewage lagoons for disposal of livestock waste) 

which have followed residential movement into farming 

communities; 

o. He 1 p II keep the 1i d on II farm property taxes wh i ch ha ve 

been forced up disproportionately by urban sprawl 

with its swiftly rising public costs. 73 

Land Use. planning and management have come a.' long way since 

the 1920'5. Their applications have varied, with different rational

izations, objectives and outcomes. Where they have strayed from the 

basic constitutional provisions courts have consistently struck them 

down . . 
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A health economy in a democratic society must be based on a 

system of private property and a dynamic market system. A complex 

technocrat';c, urbanized society requires laws to govern the use of 

its resources so that amenities and opportunities are available to 

all citizens. It appears as we reach the mid-point of 1973, we are 

moving to accomplish this objective. 
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WHO SHOULD PLAN FOR AND MANAGE LAND RESOURCES 

IN THE 

UNINCORPORATED AREAS OF TEXAS 

Mi chae 1 E. Manni n9 
Robert E. Vi ,n,t 



INTRODUCTION 

The purpose of this article is to discuss and propose an 

answer to the question, "Who should plan for and manage land re

sources in the unincorporated areas of Texas?" It is not our pur

pose to discuss all the control techniques involved in land re

source management, for that is outside the scope of this article. 

The discussion focuses around four levels of state government -

City, County, Region, and State. Each level of government had a 

distinct role to play in the overall scheme of land resource manage

ment. Throughout this paper, the reader will find distinctions be

ing made between what is possible, what is politically feasible, and 

what is considered desirable. 

Historically, land has been regarded as an expendible com

modity that could be exhausted and easily replaced just over the 

next hill. This has now changed. Increased pr~ssure for various 

uses of land has brought about new societal claims on the existing 

land in the form of governmental restrictions. 

" •.. the prevailing philosophy of land exploitation 
must be overcome and replaced with the concept 
which recognizes land as a discrete, depletable 
public asset for which both public and private ac
tions have long-range impacts and effects. The 
long-range effects of specific land use decisions 
must be recognized in the establishment of a pol
icy and decision-making framework. Also, the 
relative capabilities of the land and the long 
run resource requirements for other uses should 
be carefully evaluated before such long term com
mitments are permitted." l 

lUrban Texas: Policies for the Future, The Texas Urban De
velopment Commission, 1971. 
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Zoning, once an innovative too1 2 inl:~nd y·se control, has be

come stale, inflexible, rigid, and mechani<;:al, Th,~e shQrtcomings 

result from the failure to continually reassess zoning in light of 

changing land use policies and goals, It should be recognized that 

the future may see the development of alternatives to zoning ~s the 

principal means of land use control. It can be seen qt this point 

that zoning has not been a perfect solution for the implementation 

of ever changing plans. Zoning has held back constructive change at 

times because of its inflexibility. However, whatever method of reg

ulation is employed, it should fit easily into the political and ad-

ministrative framework discussed in this article. 

A 1 though it is conceded that not all the proposaJ s set forth 

in this article are presently politically feasible, the proposals that 

are now politically feasible do not effectively solve the problem. It 

would be shortsighted, therefore, to limit the scope of our discussion 

only to what is politically feasible now. Thus, a proposal which will 

effectively deal with land resource management in the unincorporated 

areas of Texas should be judged by its merits rather thq,n by current 

political realities. 

This article is divided into five sections. Each of the first 

four deals with a separate level of government (recogni~ing that pres

ent-day regional government is probably a misnomer) and a ,discussion 

of the current powers of that level of government. Also considered 

are the existing problems in Texas land development and Us~~ In each 

2In 1926, the U. S. Supreme Court approved ~oning asa valid 
exercise of the pol ice power in Vi 11 Qge of Euclid". Arnblef R~91t.Y Co., 
272 U. S. 365 (1926). This was the first effor'tat Ta-nd 'use control' 
and was looked upon as the answer to uncontrolled d.ew~lopment in eastern 
urban 'centers. 
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of the first four sections, proposals are set forth for a compre

hensive program of land resource management in Texas. The purpose 

of the concluding section is to integrate the proposals of the first 

four sections into.a reasonable proposal for land resource management. 

THE ROLE OF THE STATE 

The governmental unit in Texas with the broadest scope of 

power to address land resource management needs is the state itself. 

All land use control power originates with the state under its police 

power.3 However, at the present time, the state's use of its power 

stands near the bottom of any ranking of the governmental units con

sidered in this article. This lack of state influence in controlling 

land use is largely due to the traditional determination of the cit

izens of Texas to exercise near absolute control over their own in-

dividual domain. People have been more willing to permit govern

mental influence at the local level because the officials there are 

closer to home and seem more responsive to their wishes and needs. 

Thus, much of the state's authority in the area of land resource 

management has been delegated to the counties and cities. 

Much of this delegated authority has gone unused or has been 

misused. Other potential grants of power at the state level have 

simply never been enacted, again largely out of sensitivity toward 

the private landowner. However, peop1e ' s attitudes toward control 

of their land has begun to change in recent years amid growing 

3Vil1age of Euclid v. Ambler Realty Co., 272 U. S. 365 (1926); 
Lombardo v. City of Dallas, 73, S.W.2d 475 (Tex. 1934). 
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rea 1 i za ti on that private uses of 1 and can have ,s.uh$tanti a1 imp,act on 

the public interest, and with the development of a perceived need reo. 

sulting from the flow of urbanization and. its attendant prob1ems4 

into many unincorporated areas. As a result, an increasing amount of 

consideration is being given to the role of the state in this area. 

A blue ribbon conference on Land Resource Management in Texas, 

convened in August, 1972, adopted the following as part of its po-

, sition statement: 

u ••• in order to jnsure a higher quality of life 
for all citi zens ,a 1 and resource management 
program should be adopted which places state 
government in a position to exercise the nec
essary degree of guidance over growth and de
velopment in the state. Recognizing the nec
essity for a greater role in land resource 
management by 's tate government, any program 
which is adopted should emphasize and preserve 
the processes of local governments and the 
ri ghtsof private landowners. The role of 
state government should be focused on those 
decisions pertaining to land and related uses 
whi ch have subs tanti a 1 . impacts beyond the 
boundaries of local governments inwhich the 
use is 1 oca ted. 115 

This conference may have marked the beginning of an educational 

process necessary to the expansion of the state role.. However, the 

impact of thfs conference was fe 1 t by only a small number of govern

mental leaders in attendance. Its message must be earried to the 

population at the grass roots level if the state is ever'to assume 

4Such problems as isolation from open space, increased smog, 
and traffic conges tion as poi nted out; n Evans, IIRegiona 1 Land Use 
Control: The Stepping Stone Concept, II 22 Baylor L .Rev.l, (1970) . 

5Texas Land, Quality 'and Quantity, Office of the Governor, 
p. 9,1972. 
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any significant role in land use management. At present, it should 

be recognized by the state that this educational process is one of 

its primary responsibilities in the land use area. 

Any consideration of what the role of the state may be or 

should be must begin with what its present role is. While the po

lice power would allow for the coordination of land resource man

agement efforts at the state level, and assurance that local imple

mentation is consistent with overall goa1s,6 current legislation does 

not provide for such a role. Instead, the state's influence can be 

found primarily in three indirect channels. 

First, the state has substantial holdings of public 1ands7 

throughout its geographic area. These lands are managed by the Gen

eral Land Office of Texas. Through the use and control of these 

lands, and 'in the location of public works projects,8 some influ

ence can be exercised over the use of adjoining and surrounding 

privately owned land. Secondly, there are various planning agencies 

at the state level (e.g., Council of State Planning Agencies, Div

ision of Planning Coordination in the Office of the Governor, and 

the Interagency Council on Natural Resources and the Environment) 

which are presently providing some data which can be of use to local 

6See section of this monograph entitled "Constitutionality 
of Land Use Planning and Management in the Unincorporated Areas". 

7According to T. L. Miller, The Public Lands of Texas, (1972), 
approximately 3.5 million acres in fee and a mineral estate in an-
other eight million acres. ' 

8S uch as highway 'siting, electric power plant siting, sew
age plants and solid waste disposal sites, and dam and reservoir 
siting. 
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planners and individual property owners o,n a, voluiotary basis.. Fi,n .... 

ally, a small measure of control is beginntng to be exercis.ed through 

enforcement of recent legislation, such as the Clean Air Act and the 

Water Quality Act, by the Air Pollution Control Board and the Attor

ney Generalis office. 'It must be pointed out that these indirect 

modes of planning and control lack the coordination and direction 

necessary to meet todayls needs. 9 

With an understanding of existing powers in mind, we can 

now proceed to consider the possibilities available to meet the ex

isting need. These possibilities must be viewed in light of the 

attitude of disfavor toward increased regulation in unincorporated 

areas which still prevails. The first step in developing an ap

propri ate state role inland resource management; s the undertaking 

of an inventory of land resources in the state. The purpose of such 

an inventory would be to assess the biophysical, cultural, and eco

nomic aspects 'of the land, and the capabilities and suitabilities 

of these land resources to support various uses. This data bank 

woul d provi de the background informati 6n necessary to any future 

planning and control by the state, and would facilitate present 

activities, both public and private. 10 

9See section of this monograph entitled IIProtecting' Park, 
Recreation, and Open Spaces, Historical Sites and Critical Ecolog
ical Areas - What Land Use Planning and Management in Unincorporated 
Areas can Hope to Accomplish. 1I 

lOAn existing data bank in Wisconsin has proven helpful to 
the state conservation and recreation departments, state, regional 
and local planning bodies, and private development and marketing 
concerns. A' Survey of 'Programs for STatewide Land' Resolfrce Inven
tories, Working Paper 80, p. 16, Univ. of Wis., Instttutefor 
Environmental Studies. 
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This inventory idea is recogpized in a piece of draft leg

islation, known as the Texas Land Resources Act, which is currently 

being considered by both houses of the Texas legis1ature. 1l This 

bill would create a state commission to conduct such a survey. Such 

an agency would impose no additional regulations, but would simply 

profice a data bank which would benefit both public planners and pri

vate land owners and developers. 

The state is the most logical agency to undertake such a 

project, rather than local or r~gional planning bodies. Such an 

undertaking would require substantial financial and manpower re

sources which are available only at the state level. Furthermore, 

the mandate for state involvement is inherent in the subject mat-

ter of such an inventory. The land resources to be assessed are not 

peculiar to any region or locale; they are dispersed throughout the 

entire region of the state. It is important to the integrity of 

such an inventory that it be uniformly taken and the best way to 

assure this uniformity is by creation of a state agency to oversee 

it. However, as pointed out to this seminar by Mr. Steve James,12 

local input into any such inventory is also essential as sometimes 

recognition of critical areas of con~ern can best be made at this 

llState Land Commissioner, Bob Armstrong, reported in an in
terview on March 29, 1973, that this bill was slowed down in commit
tee by questions of who should sit on the six member commission to be 
created. However, broad support for the general concept of the bill 
can be seen from its sponsors: Reps. Fred Agnich, a conservative 
Republi.can, and Neil Caldwell, a moderate, and Sen. A. R. Schwartz, 
a liberal. 

l2Mr. James is an urban-regional planner in the Texas De
partment of Community Affairs. 
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level. Therefore, any legislatio,,, creati'ng, s'u<ctl an ageneyshQul'd 

make adequate assurance of local input. 

As a final argument in favor of such an inve.ntory arldclas~ 

sification system, we must consider the poss;bi~ l;ty of future leg ... 

islation concerning land resource management. An adeqUate database 

must be established as a prerequisite for any future autnor,itywhicn 
. . '. 

the state might acquire under 1 ater legi sTation . Basic, adequate ' 

information is essential to any planning function. The development 

of a sound ' factual background through such an inventory process was 

described as the first step. in the IIWisconsin Experience" by Professor 

Phil Lewis 13 our first guest ' speaker. 

A second realistic expentancy at the state level is the coo. 

ordi nation of planning functions o'f exi sting stateagenci as . Tradi ... 

tionally, little consideration has been given to the effect a de-

cisionmade it) one agency may have upon the activiti,es of others. 

An example, of this can be seen in the area of highway construction. 

Finding the shortest, least expensive route has always been of prime 

importance. But it has only been in recent years that serious con

sideration has been given to the environmental impact of building 

a highway in a certain location. This is a situation of overlapping 

concern between two distinct state agencies in which there must be a 

cooperation of efforts, to meet the needs of both. lhi S , coo,rdi ,nation 

process has apparently already begun and should not require a great 

l3professor Lewis, Director of the Environmental Awareness 
Center at theUniversityofW;sconsin, , refers t.o theproC$Ss of de
veloping and adopting a successful land mana·gement pr-ogramin his 
home state as the "Wisconsin Experience." ' 
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amount of time to develop to a stage where greater efficiencies can 

be realized as a result at the state, regional, and local levels. 

Various interagency planning councils, operating under the Division 

of Planning Coordination of the Governor's Office, have been created 

to meet this need. 14 Much improvement can be made in this area 

purely by administrative adjustments, given sufficient impetus by the 

Govern~r, and thus does not face the lingering legislative doubts 

that other land resource reforms will encounter. 

With a realistic understanding of the present role of the 

state in land resource management in mind, attention can now be 

turned to what perhaps it should be - an idealistic projection for 

state land resource management powers over the long run. While 

changing needs over a period of time may call for a different con

cept of the state role than that presented here, such proposals are 

useful as criteria against which to measure actual progress. These 

are proposals which do not appear in current proposed legislation 

and may not receive legislative consideration for some time, but 

which are in some ways essential to the establishment of meaning

ful land resource management in Texas. 

The drafts of proposed legislation extending zoning and sub

division control powers to county governments 15 on a permissive 

basis fail to include a key provision which could be central to the 

14Tex. Rev. Civ. Stat., art. 

l50iscussed in more detail later in this article under the 
section subtitled liThe Role of the County." 
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effecti ve use of thes,e powers by any unit of gover'fl:l'Ilent. The omi.$,~ 

sian is the failure to provide for minimum standards for all coufil'tie$ 

to adhere to regardless of whether they choose to exercise the per~ 

missive powers granted by these bills. The daily work resulting from 

the adoption of plans, i ,e., implementation of them, is best carriE\!:d 

out at the 1 oca 1 1 eve 1. The nature of imp 1 ementati on problems, the. 

need to have someone on the scene when a need arises or a problem is 

recognized, demands that this function of the management of land 

resources be assumed by city and county governments ~ they have people 

closest to the scene. Any legislation creating such statewide min

imum standards sh'ould explicitly delegate this implementation function 

to local governments and at the same time tie the duty o·f compliance 

with the standards to general state financial as.sistance to the county. 

Regulation of these minimum standards should be vested in 

the same state agency which may be created to conduct an inventory 

survey, perhaps known as the Land Resource Management Agency. Thi s 

regulation should be a state power to assure uniformity of application 

of standards in all areas of the state. An example of the need for 

such uniform minimum standards might be where two or more counties 

border on the same reservoi r. If one county chose not to impose sub

division controls on its shoreline, while others did to protect the 

quality of water for drinking purposes, the one recalcitrant county 

might frustrate the regional need and ruin the lake for all concerned. 

This shows the danger in failing to provide statewide minimum standa'rds .. 

prospects for fractional implementation of plans in an entire region 
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because of a single county which might choose not to exercise pow

ers granted under the proposed legislation. 

Another grant of power to the state agency which would be 

beneficial to the smooth coordination of efforts of many local and 

regional governments throughout the state is the establishment of 

it as an administrative arbitrator. This agency should be given 

the power to review local and regional actions when any conflict 

arises between the plans of the state or a region and their imple

mentation by cities, counties, and regions. This power would remove 

the initial resolution of planning problems from the court system. 16 

This removal would be appropriate because the concept of adminis

trative agencies implies the idea of experts in a particular field, 

which courts do not have .. Decisions about land use planning and 

control involve considerations such as economic, social, geological, 

and environmental implications, which are far removed from purely 

legal concepts, and demand expertise in these myriad of fields not 

available in the case by case approach of the court system. An 

appeal could still be made to the courts on strictly legal issues 

with the agency providing an impartial stipulation of facts as the 

basis of the decision. 

THE ROLE OF THE REGION 

The 59th Legislature authorized counties, cities, towns, 

villages, authorities, districts, and other political subdivisions 

16Conclusion'and'RetOmmendationsfOr'Strengthened State Plan
ning and Management· in Wisconsin, p. 54, Univ. of Wisconsin, Institute 
for Environmental Studies, 1972. 
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of the State to establish regional planning commissions toperfQrtn 

certain planning functions. 17 The first Regional Council of Goyern, ... 

ments was established in 1966. 18 Today, there are twenty-four such 

councils in the state. These councils are not governmental insti

tutions. ' They have no power to tax, pass ordinances or enforce their 

own planning decisions. Membership in these regional councils i,s 

voluntary. Each governmental unit gets one vote, regardless or its 

size. The present Regional Councils of Governments are funded through 

the dues of the membership governments and may receive additional 

fu'nds from the state or federal government. 

The federal government, recognizing that urban problems of

ten need regional solutions, enacted the Highway Act of 1962 which 

required th.atc'omprehensive transportation planning be a condition 

precedent to the receipt of construction fu.nds in urban areas of 

over 50,000 population. 19 The year before, Congress passed the 

Housing Act of 1961 which also required area-wide planning as a con

dition to receipt of grants for public acquisition of open space 

1and. 20 These laws accentuated the need for a regional planning 

body .Pri or to the passage of the two bi 11s, there were very few 

such regional bodies in the United States. Today approximately 85% 

17Tex. Rev. Civ. Stat. art. 1011m ~ 1-8 (1971). 

18North Central Texas Council of Governments (Dallas, Fort 
Worth metrop 1 ex) 

19Wise, "What Happened to Regiona1ism?H, 1971 Land-Use Con
trols Annual, ASPO (1972). 

2°42 U.S.C. 11500d ... 1 (2) (1970). 
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of the nation's population lives within areas which are covered by 

regional bodies. 

Under O.M.B. Circular No. A-95 the Councils of Governments 

must "review and comment" on each application for federal funds orig

inating within the region. Their comments are not final but carry 

a great deal of weight. The Counsils of Governments corrment on the 

proposal regarding the lIextent to which the project is consistant 

with or contributes to the fulfillment of comprehensive planning for 

the state, region, metropolitan area or locality ..• 1I 2l This review 

and comment function of the Councils was expanded by the state. 

Texas has given the Councils of Governments similar power over state 

grants-in-aid. 22 This review power of the Councils of Governments 

had been its only power. The Council may require adherence to the 

regional plan before the Council makes a favorable conment. Even 

this power is limited by the need of the voluntary Council of Gov

ernments to avoid a direct conflict with the major metropolitan cen

ters in the region. The Regional Council doesn't have the power or 

legal foundation to survive a major conflict with the central city. 

For this reason, the review power of the Regional Council is tempered 

somewhat by a tendency to defer to the wishes of the central city 

where there is a major conflict between the two. 

In addition to being a clearinghouse for federal and state 

funding applications, the Councils of Governments have participated 

2l 0•M•B• Circular No.A-95, p. II-A-8. 

22Urban Texas: Policies for the Future, Texas Urban Develop
ment Commission, Austin, Texas (1971). 
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in a wide range of planning services. They offer planning assi$tance 

to member governments and coordinate plan,ning programs Q.fregional 

significance, such as transportation, health services, law-,enforce

ment, housing, and solid-waste disposal. The Council~ also c(l'ntract 

for services for all their member governments. 

Although regional controls are needed and the regional body 

presently on the scene is the Council of Governments, it do'esnot 

necessarily follow that the present-day Councils of Governments are 

the regional units which will best serve the regional needs of plan

ning. The regional level planning body will be referred to in this 

paper as the Regional Planning Council. The present-day Councils 

of Governments mayor may not wirid-up as the best choice to serve 

as the Regional Planning Council. Neither the geograp~ical borders 

of the ' present day Councils of Governments, nor the twenty-one re

gions into which the state has been divided are necessarily the 

proper plahningregions. The drawing of the regional lines can take 

pl ace only after a complete inventory of the state's resources. The 

inventory is a mandatory consideration before the regions are desig ... 

nated. 

The need for regional planning and controls has been recog

nized by both federal and state governments. Both have channelled 

their funding programs through the regional bodies in order to in

sure that the funds will be used in accordance with regional needs. 

The need for regional planning has several sources. Natural features 

seldom respect political boundaries. For example, river basins, 

coastal areas, and forested regions may require that uniform policies 
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be enforced through the geographical area rather than be fragmented 

by the independent policies of various political subdivisions. Rapid 

urban growth in Texas in the past twenty years has contributed sig

nificantly to the problem. Urban sprawl has spread past city limits 

into adjacent cities or into the unincorporated areas of the state. 

Political boundaries in many instances have become arbitrary with 

similar development, indeed continuous development, on either side 

of the boundary. Although there are external effects of the actions 

of municipal planners, a municipality can not effectively control 

outside its jurisdictional boundaries. Therefore, it must rely on 

its neighboring governments to control their portion of the met

ropolitan area. This obviously leads to conflicts between the two 

and thus ineffective control of the area. 

These are regional problems and can best be solved by regional 

solutions. An example of a situation where regional controls are 

needed is the area subside~ce around Houston. The removal of huge 

amounts of liquids from the ground has caused the land to settle, 

thus causing damage to the surface by shifting and sinking of the 

land. 23 

Not only are local governments not equipped to solve regional 

problems, they also fail to consider the regional effects of their 

local decisions. No local government exists in a vacuum. In fact, 

courts have imposed the requirement upon cities that they consider 

regional effects. 24 "No municipality should be allowed to ignore 

230ne statue in Houston has sunk nine feet into the ground. 

240uffcon Concrete Products v. Borough of Cresskill, 1 N.J. 
509, 64 A. 2d 347 (1949). Borough of Cresskill v. Borough of Dumont, 
15 N.J. 238, 104 A. 2d 441 (1954). 
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the impact which its land use decisions .rnfghtnave 'O'A .an adj.:ohiliflQ 

munici pa 1 ity ,a'nentire reg; ()n,or even the 'efltfr'estate it,s,elf .!1112!5 

Regional planning is the best method of con troll ingreglo:nal 
: . .' . 

problems. Dire;ct state control i sn'ottbe ans'wer beC8'lJ;Se state level 

government is " too far removed from the l'Ocal scelle. TtHe. like', iho:od 

that there would be any meaningful public input wiQuld bes,mal1" [)i

rect state controls wouldnecess.a'ri ly bring about t ,oo muC'hburea:u- ' 
. .' . 

cracy to result in an effective alternative. I ndividulal ' ,oca~ ' g'o·ve,rn-

ments don I thave the proper perspective to ,deal with the problem. 

More important lyl oea 1 government simp ly does not have th;ere:giona 1 

jurisdiction with which to enforce a'ny controls. That leav;esonly ' 

regional level controls. 

The 'major problems with regional controls are political. 

One of these problems ;s the pol it; cal mal<e..iup of the Re;gi ona1Coun

ci 1 . Political accountability, 'rep;res:entiveness ,res:po:nsihi 1 ity ,a;nd 

insulation are considerations which must be dealt with in thepoli

tical arena in solving this problem. There are severalalte'rnatives: 

( 1 ) Direct E Tecti on of the Regional :Planing 'Council-

Initial cons i derati on shou 1 dbe gi venas towhetheT thep 1 anners a're 

elected at-large or by districts. This will determine the '$-trength 

of the voice of the central city in the Regional Planning Council. 

Di recte 1 ecti on, bywhateve'r means, wi 11 remove much of the needed 

insulation from politics that a planner needs. ItwQuld 'be easy to 

25Comment, "Regiona 1 Planning andLo,c-alAutonomyi,n 'W,ashi.ngton 
Zoning Law," 45 Washington L.R. 593, 594 (1970.) • ' 
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imagine realtors and builders spending large sums of money in order 

to elect planners with a favorable development attitude • 

. (2) Appointment by Governor or State Planning Agency-

This would shift the political accountability ultimately to the Gov

ernor or the State Agency. If the appointments were made only on 

a merit system as they should be, then the Regional Planning Coun

cil could be made up of excellent planners and other officials. 

One advantage in the appointments would be that the planner would 

not be as inclined to "play politics" as he would to creating a 

workable Regional plan. Coordination would be increased if these 

bodies were subdivisions under the State Planning Agency rather than 

independent groups. The reverse of that is, of course, a loss of 

independence at the regional level. 

(3) A combination direct election of some of the Council 

and State appoi ntment of others-

This would insure a measure of democracy and should increase pub

lic interest. The state appointments would represent the state's 

interest in the planning as well as keeping the Council from being 

controlled completely by local pressure groups (admittedly state 

appointees would be subject to such pressure, but on a state wide 

. 1 eve 1) • 

Another problem is the funding of these Regional Planning 

Councils. Federal funding should not be relied upon. As has been 

recently shown, national priorities may vary and accordingly the 

amount of federal funds for these programs. Hopefully, national 

priorities will reflect the importance of land resource management 
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before the problems become insurmountable. Texas cannot wait for 

the Federal government to act. The State LegislatUre could appro

priate funds for the Regional Planning Councils, but this would create 

additional control by the Legislature over the Regional Planning 

Councils. This money also would be subject to political uncertain-' 

ties. A continuation of dues by member governments should be only 

a temporary solution. It is too'uncertain. A mileage tax on an 

item wh.ich would reflect area development (example: concrete, steel, 

etc. ),and thus reflect the planning effort could be levied by the . 

state earmarked for the Regional Planning Councils. If not a develop

ment tax then at least some tax (perhaps a small tax on building per

mits) that has a reasonable relationship to the activity of the Re-

o giona1 Planning Counc; 1 would be preferable to a taxon an item not 
o. • 

related to the planning activity. This tax should not be designed 

to curb development but only to pay for the planning activities. 

A PROPOSAL FOR REGIONAL PLANNING COUNCILS 

The state. has plenary power to exercise its police power 

to its fullest extent, so long as, the federal and state Constitutions 

are observed. The state Can delegate its power to control land re

sources as it sees fit (also limited by the U. S. and Texas Consti

tutions). 

A State Planning Agency should be established. One of its 

duties should be to make recommendations to the Legislature to the 

effect that the Legislature create Regional Planning Councils in 

areas that require regional solutions to planning problems. These 
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areas would typically be areas surrounding large metropolitan centers, 

and areas whose development requires control by more than one county. 

Population projections, transportation systems, natural resources, 

the environment, historic and scenic considerations are some of the 

criteria which should be considered "in creating these Regional Plan

ning Councils. The State Planning Agency would, after the area had 

been inventori"ed, recomnend boundaries for these Regional Planning 

Councils. 

Where the State Planning Agency feels no regional planning 

is needed or desired from a planning standpoint, no Regional Plan

ning Council should be designated. The State Planning Agency may 

make its recommendations on its own impetus or after a request by 

local governments. 

The Regional Planning Council would hire a planning staff 

to develop a regional plan for the management of land resources. 

Also information, planning and technical assistance would be made 

available to the political subdivisions within the region. 

The Regional Planning Council would also identify areas of 

critical regional concern, t,.e., areas where development would have 

a substantial effect on more than one locality and the nature of the 

area is such that it can not be left up to city or county government 

to con.tro1. These areas may include environmental, historic, or nat

ural resource considerations of the region. Also to be considered 

is the identification of an area of critical regional facilities, 

solid-waste disposal needs, etc. Within this area of critical re-

91"ona1 concern, the Regional Planning Council may establish minimum 
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, ., . 

standards for development in the area~ This WQulctll,low fle~i,~,;11~.Y 

in development and allow the counties and cities fl'~.ibi1it~ in Rlil'\~ 

ning so long as the minimum standards are met. 

Another method of controlling these a,reas would be to· estab ... 

1ish the area as one of development only with a permit. Theconsid~ 

erati on of the permit request would a 11 ow the 'Regional P1 anning Coun

cil to control directly the development in the critical area. The 

permit could be granted only after consideration of the state land 

development plan and the regional effect of the development. The 

action taken on any permit applicqtion would have to meet que process 

and equal protection stand~rds Of the U. s. and Texas Constitutions. 

The major control element of the Regional Planning Council 

over development within the ~egionwould be the power of the Regional 
, ' 

Planning Council to veto any dec'ision or project of cities, counties, 

special districts, or any other political subdivision of the state 

which the Regional Planning Council finds in conflict with the re

gional plan. Also the Regional Planning Council would have the power 

to act ina case of inaction by one of th.ese subdivisions, where the 

inaction of the subdivision defeats the regional goals. The limita

tion on this power would be that the Regional Planning Council shall 

have no power to veto or act in the absence .ofacti on by a local gov

ernment except where the action or' inaction has a uregionalor state

wide impact'.;,11 The Regional Planning Council may .also identify cer

tain types of develt)pment as having a IUregional.or$tat,~wicl.~ impactU 

per se and requi re permi ts for 'de~ 1 opm.ents of this type. URegiona 1 

or statewide impact II is defined as subst~nti.allyaffe.ct;ngm.ore than 
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one locality. Not only would the decision by the Regional Planning 

Council be reviewable by the State Planning Agency as to its tech

nical planning correctness, but ultimately the decision would be 

appealable to the judiciary. A condition to court appeal would be 

review by the State Planning Agency. The test for the validity of 

the Regional Planning Council's power would be whether the develop

ment indeed has a "regional or statewide impact." 

Many planning decisions have only local effect. Under this 

proposal, those decisions are left to local government. In fact, 

even decisions with regional impact will initially be made at the 

local level. However, where the action of the individual local 

government has a regional impact, the region should have its say_ 

Regional planni.ng needs to be more than just s.uggestions to county 
. . . . . 

or city government. It should have some enforceability of its own. 

This proposal allows maximum flexibility on the part of local govern

ment while retaining the necessary regional controls. 

THE ROLE OF THE COUNTY 

. Having considered two governmental units which might gain 

some resource management responsibility in the unincorporated areas 

of Texas, let us now consider one unit which currently does have 

some authority to deal with problems in these areas - the county. 

The state, by legislative enactment, can delegate a great deal of 

authority to the counties. However, it has not chosen to do so. 

The counties' primary power to regulate land in unincorporated areas 

has been tied to the provision of a road system. Counties can pur

chase right of way, and build and maintain the road system. In 
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addition, counties have 1 imi'ted authoritytoeontPf!)l$uodi vi $;Q"$.~ 

These powers include street design and drainage requirements. H()w~ 

ever, this power is rarely used because most. subdivision davelo,pmeAt 

in the unincorporated areas is done by metes and bounds, which al~ 

lows developers to skirt these requirements. Thispractice,known 

as "red flag" development~ is accornP1ished by description of a lot 

by surveyed metes and bounds in the deed, rather than by reference 

to a fi led subdivision plat it Fi 1 i ngof such a plat is req-uired in 

incorporated areas, and it must meet health and safety requirements 

before being accepted for filing. It is such lack of authority 

which has allowed the development of such rural-urban slums just out

s; de the range of the ci ty of LUbbock's control. 26 Sti 11 another 

stumbling block to effective controls by counties is the ease with 
• • " v • 

which new towns can incorporate in Texas. By this means, an area 

can avoid impending city controls to be imposed upon annexation by 

simply forming itself into an incorporated town, avoiding annexation, 

and not imposing stringent controls within its boundaries. 

To understand why counties exercise so little control 

in unincorporated areas, one must realize something of the nature 

of county residents and their government. Much of the lands subject 

only to county controls is agrarian, where the concept of liberty 

of the individual in the use of his property ;s as old as the Jef-

2611Pig citYII,is described in Metropolitan Texas: A Work
able ApEroachto Its,PrQblems, The Texas Res'earch League, p. 16,1967, 
as' having' "pig pens, outdoor privies and junked cars, one embryonic 
canmunity thriving within one mile of the Lubbock city 1imits--just 
outside the reac-hof effective controls over san,itation, building 
standards, health or fire .hazards." -
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fersonian view of democracy.27 Aside from these individualistic 

souls, many county dwellers are refugees from urban areas who have 

come to the county to "escape taxation and other fonns of control 

imposed in urban areas. Both of these groups see any extension of 

county governmental powers as a potential encroachment upon their 

lives, and it is these people who elect most county governments and 

a substantial segment of the state legislature. County officials 

elected by and responsible to such an electorate are naturally re

luctant to seek additional power from the state if they value their 

pos;tions~ Furthermore, many of them are products of the rural life

style and are skeptical of the unknown which lies in overseeing such 

urban headaches as zoning and ,building codes. 

According to two esteemed county judges, Peyton Walters of 

Polk County "and Rod Shaw of Lubbock County, there is a growing a

wareness among many county administrators of a need for additional 

powers as they begin to face urbanization in their areas. A real

istic view of what may happen in unincorporated areas is a gradual 

increase in control powers over land use and construction by county 

governments through an incremental approach - the addition of one 

power now, another one later - rather than any sweeping changes. 

There is a danger that such piecemeal addition of controls may result 

in inconsistent powers with no overall plan being implemented. How

ever, two pieces of" draft legislation are currently under considera

tion which would contribute to this process if passed. 

27Jefferson 1 s view would IIcountenance no invasion of indi
vidual property ri9hts.lI " Dumas Malone, Jefferson and "the Rights of 
Man, p. 169, (1951). 
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The first draft, bi II deals with county develQPment $tand.ards 

and basically allows counties to establish anclenforce subdivision' 

development standards. This legislation provides powers similar t ,o 

those now existing in incorporated areas, and if enacted-would over

come some of the worst abuses of unincorporated areas, but would do 

nothing by itself in the planning area of land resource management.. 

The authority to control without a parallel planning mandate could 

result in arbitrary and haphazard application of the law, and con

ceivably could do more harm than good. But, this legislation could 

well be the first step in the incremental addition of powers at the 

county 1 eve 1 . It wou 1 d seem to have much grea terpr,ospects 'of adop

tion than the companion bill allOWing county.wide zoning. The sub

division control bill meets a need that ;s growing all too apparent 

in more and more counties, without adding too burdensome an admin

istrative load all at once. This is a prinCipal objection to addi-

tional powers of many county administrators. 

The second draft bill, the County Land Management Act, prob

ably has little chance, of passage because of the lack of enthusiasm 

for it by countyadmi nistrators. I t wool d 'requi re substanti ali n

creases in staff for proper implementation,andcounty g.overnm~nts 
I 

do not appear anxious for this prospect. But, its consideration may 

lay the groundwork for adoption of similar leg';slation in the not 

too distant future as cQ,untiesincreasinglyface the pr,obl$ms 'ofur

bani zati on. Thi.s hi llw.ould 'P·ermit counties toest.abl j s:ba zotli :ng 

orland manageme,nt authority quite similar to those "nowop.erattng. 

in inco·rporated ar·eas.With such powers, the .countyg.overnments 
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could begin to make significant contributions to an overall state

wide resource management program. 

In order for counties to participate meaningfully in a truly 

comprehensive land resource management program fully integrated on 

a stat"ewide basis, they need to assume the full planning and con

trol authority presently vested in incorporated areas. At such time, 

powers over extraterritorial jurisdiction, now used by cities, should 

be removed and full authority for management in unincorporated areas 

shifted to county governments. The county, as the traditional au

thority in these areas, vested with full power and required to meet 

minimum standards establ ished by a state regulatory authority, is 

best suited to manage these lands and be responsible to the people 

residing in unincorporated areas. To properly insure the interests 

of both cities and counties, legislation shifting authority in these 
- -

areas should require county-city planning and management coordination 

with either authority able to appeal the actions of the other to 

a regi ona lauthori ty . 

Many city planners are requesting additional power for their 

governing bodies in the extraterritorial jurisdiction based on two 

arguments~ First, they say that the problems in these areas will 

eventually become city problems as unincorporated areas are annexed. 

Secondly, they argue that counties lack the expertise to administer 

the full range of powers currently enjoyed by incorporated areas. 

In answer to the first argument, if county governments are granted 

the same authority that cities now enjoy and are required to use 

that authority, then -any problems can be alleviated by the county 
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before annexation. In reply to the second, it should be pointed 

out that cities, up until 1926, had no expertise in zoning controls, 

but have acquired them since that time. It should be assumed that 

county governments, learning from the mistakes made by cities during 

that interval, should be able to overcome any lack of expertise in a 

short period of experience. Furthermore, the management tools best 

suited to the less d~nsely populated land in unincorporated areas 

may be enti rely different (perhaps a permit system) than those on 

which city planners base their experience. If so, a new breed of 

planner at the county 1 evel, unhampered by a re 1 uctanct to abandon 

traditional tools, mi~ht even be in a better position to do the job 

than present day city planners. ' 

THE ROLE OF THE CITY 

Traditionally, zoning, the most widely used approach to land 

use planning and management, has been a function of the cities. 

Texas cities were originally granted the power 1I ••• to zone for the 

purpose of promoting health, safety, morals ••• or the general wel

fare of the corrmunity.1I28 The legislation permitted regulation of 

height, size, location and use of buildings, open spaces; and popu

lation density.29 The power to zone was held to be Constitutionally 

valid as long as it was exercised in accordance with a comprehen

sive p1an. 30 Cities have also been authorized by the Legislature 

2Brex. Rev. Civ. Stat., art. 1011a (1959). 

29Id • 

30Vi11age of Euc1idv. Ambler Realty Co., Supra, note 3 Lom
bardo v. City of Dallas, Supra, note 3. 
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to spend money to plan for future growth,3l establish building lines 

on streets,32 control subdivisions within their city limits,33 and 

to extend subdivision controls into their extraterritorial juris

dictions. 34 In addition, cities have been granted the ultimate, 

but also very expensive, control power, that of eminent domain. 35 

Although cities are pennitted to extend subdivision controls 

into their extraterritorial jurisdictions (1/2 to five miles depend-' 

ing on the population of thecity),36 zoning regulations, safety 

and building codes, and the city's eminent domain powers are limited 

to the municipal boundaries. The extension of subdivision controls 

into the extraterritorial jurisdictions (hereinafter referred to 

as "ETJ") was designed to allow cities to regulate subdivisions 

wh1ch spruog=up ~ust outside the municipal boundaries. The cities 
. .. . 

would eventually annex these areas and thus be burdened with the 

problems of correcting the subdivision deficiencies, i.e., improper 

water, sewer, streets, etc. The Legislature decided, therefore, to 

give the cities some power to regulate these subdivisions from their 

inception. Unfortunately, the statute37 has not been the solution 

to the problem. If the subdivider surveys his subdivision (giving 

31Tex. Rev. eiv. Stat., art. 1011 1 S 1 (1957). 

32Id. art, 1105a (1927). 

33Id. art. 974a (1927). 

34Id. art. 970a S 4 (1963). 

35Id. arts. 1107, 1015a (1945,1927). 

36Id. art. 970a (1963). 

37Id. 
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rise to the name of these \I recjfla9",cJ~VllpPftl'fll") ,;fl."" ,~~11! ~hts 

lots by descripti ons in "metes and b04nd~ ~H th~f\1 ". ~~~~~$~fit~ ~ II 

the city regulations. The city's regUl"tofY, pow~r;s t.ieg t;Q.the 

recordation of plats by the developer. ' Thus~ by npt r~c~rgin·g~h~ 

plat, the city's regulations are avoiqeq Clod the pfpblem ~pnt;nLA.~$,. 

This results in an effective ffustratiqn Qf the Legi~lat.iv~ intent 

of the statute~ i.e., to enable citie~ to have somf:! ~ontrol of de-

velopment in its immediate surrounding ~rea~ 

The only means a city can control its s4rr04nding unincor

porated lands is by annexing tne area. This often is tQq heavy a 

burden on the city. The city must ~xtend utilities to these ne\\,ly 

annexed areas wi thin three years Qr deannex the ". areaS .39 Th; s creates 
:' 

a serious dilemma for the city. On the one hand, the city may not 

be able to afford to extend i tsservi ces to the neW'ly annexed area 

within the three year statutory limit. On the other hand, \,Anless 

the city annexes the area immediately in order to control its de~ 

ve 1 opment, there may be. long range problems caused the ci ty by im~ 

proper development, i.e., sub-standarct hous.ing, improper streets, 

water, sewer, etc. Recently, in the city of Austin, a new concept 

has been introduced--"Limited Purpose Annexation. II The city anne~es 

the area for limited purposes only, which must be en4merilted in the 

annexation documents. The area so annexed is not subject to city 

taxes. Thi sapproach may succeed where the extension of sybdi vi si on 

controls into the "ETJ" has failed. 

38For a further di scuss i on of II red fl ag~' deve 1 opments 0" see 
p. 24 liThe Role of the COLJnty" 

39 11 Municipa1 Annexation Act,'! Tex. Rev! Civ. Stat., art. 
970a § 10 (1963). 
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In determining the question of whether cities should be re

sponsible for planning and management, which would include the power 

to zone, in the unincorporated areas of Texas, both the advantages 

and disadvantages must be weighed. It is widely accepted that in

corporated municipalities can zone. The zoning power is firmly es

tablished among the powers of the cities and most Texas cities have 

enacted zoning ordinances. 40 The cities that have used the zoning 

power have established the required Planning and Zoning Boards and 

Zoning Boards of Adjustment. 41 These cities are experienced in the 

implimentation of land use controls or at least in zoning. The 

large cities have capable planners and planning staffs at their 

disposal. Should they be empowered to manage and control the land 

in the unincorporated areas, the cities would not be starting from 

scratch • . The cities have relied mainly on zoning for control of 

land within their borders. The cities' use of zoning has usually 

been highly accessible to the public, although not usually used by 

the public. Certainly, the planning and zoning process, indeed 

all land resource management processes should be constructed such 

that public input is readily available. 

4Drhe largest city in Texas, Houston, does not have a zoning 
ordinance. 

41The duties of the Planning and Zoning Boards include the 
identification of cormnunity needs and recommendation of cOllll1unity 
goals, policies, and plans to the City Council. The Zoning Board 
of Adjustment may in the appropriate cases and subject to appro
priate conditions and safeguards, make special exceptions to the 
terms of the ordinance in harmony with its general purpose and in
tent and in accorance with general or specific rules therein con
tained in art. 1011g. Cf. Community Planning Manual Series 1 & 2, 
North Central Texas Council of Government. 
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Many deci s ions in planning and ·the use .ofc{of'l<t ·ro 1 $ iPe uniquely 

local. For example, the decis i on to p 1 ace a dr-,yc.1 eaners · Qf). apar

ticular corner will probably be of importance Qnlyto tho·sein the 

immediate ar-ea. However, the decision to place a large. sh()pping ;ee.n~ 

ter on a major transportati'on artery may have regi onalCQnsequenc;es. 

The disruption of the traffic flow and tesultingeffect on regional 

traffic would be an example of a regional consideration which is not 

within the scope of the cities' planning. The external effects of 

this type of development must be considered. Local authorities are 

best suited to understand the goa 1 sand expectatJonsof the city.. . 

Those land use decisions which ar-eonly of local importance should ' 

be made at a low level of government, which willinsur-e citizen par

ticipation. 

Another consideration is that the cities will probably, through 

annexation, eventually either reap the benefits or- have to pick up 

the pieces of the planning and control effort in the immediate area 

outside the city limits. It would therefore seem fair that the city 

be allowed to control these areas. At least, they would have 00 one 

else to blame when the streets in the new area were only 3/4 as wide 

as the city streets or when the sewer lines ar-e inadequate or when 

the housing in the area is sub-standard. These are a few of the prob

lems that arise when the area just outside the city limits develops . 

without controls • . 

In the other direction, there are serioUS disadva.ntages to 

i ncorpora ted muni ci pa 1 i ties cantrall i ng and managing 1 and U$~ ; n the 

unincorporated areas of Texas. Population growth 'does 'n.ot respceet 
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municipal boundaries. An urban area may include a central citys 

seve,ra 1 suburbs and development in uni ncorporated areas. An "ur

ban area" has been defined as an area that: 

••• fonns an economic and socially related re-
o gion, taking into consideration such factors 
as present and future population trends and 
patterns of urban growth, transportation fa
cilities and systems, and distribution of 
industrial, commercial and residential, gov
ernmental aod institutional, and other 
activities. 42 

In 1900, over eighty percent of the state's population was rural 

and by 1970 nearly eighty percent of the population of Texas was 

classified as urban. 43 This concentration and growth of population 

has brought about new pressures on cities and on the State. The 

problems are no longer municipal in nature. They have become regional. 

In 1926, when the 'EuC1id case approved zoning by cities, the pop

ulation of the cities was largely confined within the city limits. 

This is no longer the case. The solution to problems such as trans

portation, housing, waters waste disposal, economic development and 

pollution can not be left to the individual cities acting alone. 

Regional solutions must be advanced. The incorporated municipality 

is ,not designed to cope with the serious regional problems. 

The cities' outlook is understandably self-centered. Mun

icipal officials are elected, not regionally, but locally within 

their city limits. The municipal officials are not legally 

42~Housing Act of 1961," 42 U.S.C. S 1500d-1(2) (1961). 

43Urban Texas: Policies fOr the Future, Texas Urban De
velopment COl11l1ission, Austin, Texas (1971). 
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, , 

responsible for solving regional problems, nor are they politically 

responsible for the externalities of their actions. Regional solu

tions will be judged by the cities according to what's best for them. 

"Economic self-interest and legal responsibility ends at the juris

dictional border.,,44 Perhaps this is too harsh on some of the far ... 

sighted munici'pal officials, but the tendency would certainly be 

toward this line of thought. Should the power to control land use 

in unincorporated areas be extended to the cities, ... the tendency would 

be to overlook rural needs, and requirements in favor of the municipal 

expectations. It would not be hard to envision developments where 

the city would reap ,the benefits and all the burdens fallon the 
, ' 

county government. As an examp 1 e, when an indus tri a 1 park is 1 oca ted 

so that the city has the advantage of the high tax base, the county 

is usua11Yburdened with providing services (housing, sbhools, pro

tecti'on, etc.) to the residential development the park stimulates. 

Many zoning practices of local government are harmful when viewed 

from a regional or statewide perspective. 

Total municipal autonomy in land use control is 
obviously contrary to economic and social real
ities. Of those land use decisions which have 
serious extra-municipal effects, some will have 
regional impact, while others may have state
wide implications. 45 

Already, courts have begun to impose the requirement on mu

nicipal zoning that consideration be given to the regional effects 

44Comment, "Regional Planning and Local Autonomy in Wash
ington Zoning Law," 45 Wash. L. R. 593, 594 (l970). 

45Id. at 594. 
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of an action. As early as 1949 the Supreme Court of New Jersey 

stated: 

. What may be the mos t appropri ate use of any 
particular property depends not only on all the 
conditions, phYSical, economic, and social pre
vailing within the municipality and its needs, 
present and reasonably prospective, but also on 
the nature of the entire region in which the mu
nicipality is located and the use to which the 
land in that region has been or may be put most 
advantageously. The effective development of 
a region should not and cannot be made to de
pend upon the adventitious location of munici
pal boundaries, often prescribed decades or 
even centuries ago, and based in many instances 
on geography, on commerce, or on politics that 
are no longer significant with respect to zoning .•• 
Changes in methods of transportation as well as 
in living conditions have served only to accentuate 
the unreality in dealing with zoning problems 
o~ ~he ~asis ~t the territorial limits of a mu-
n 1 c 1 pa 11 ty • •• . 

The ability of the courts to impose regional considerations 

on municipal · land use controls is limited. Before Euclid the view 

was that the only limitation on land held in private ownership was 

the law of nuisance. Courts even today are reluctant to interfere 

with the use to which a private individual puts his land. Even if 

the attitude of the courts was different, planning and land resource 

management decisions are best made outside the courtroom. First, 

the courts are not planning commissions and judges are not planners. 

Their knowledge of planning is limited. Second, the adversary set

ting of the courtroom is not the best suited to making planning de

cisions. Finally, the court's power ;s not usually activated during 

460uffcon Concrete Products v. Borough of Cresskill, Supra, 
note 26. 
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the planning stage, but during the enforcement stage. This is not 

to say that courts are not required in this area. Certainly legal 

rights are involved and Constitutional limits must be respected .. 

However, planning decisions are best left to planners: and th'e ju

diciary should not tie relied on asa planning body. 

Another reason regional controls rather:than municfpal con

trols are more advantageous is shown when cities seek to ·exclude 

certain types.Qf developments from their boundaries. Zoning has 

often been used to exc1 ude (either intenti ona lly or uni ntenti ona lly, 

the result is the same) racial or ethnic groups and lower ec.onomic 

groups. 

Today many cOJTlTlunities have succeeded in pre
venting certain. residents of the metropolitan 
commu·nity· from seek; n9 thei·r new hoti zons through 
techniques such as large-lot low density zoning, 
minimum house size requirements and the exclu
sion or restriction of apartments and industry . 

. The indi scrimi nate use of these practi ces has 
in many cases contributed to a distortion of 
democratic values and a perverted use of the 
police power of the state, the foundation of 
all zoning. This has resulted in increased 
costs being imposed on residents of metro
politan areas due to the inefficient and un
economic allocation of land resources. Fur
thermore, the consequent urban sprawl has 
given birth to less efficient, higher cost 
transportation systems. Exclusionary prac
tices have (1) contributed to increased ec
onomic, racial and age segregation thereby 
bringing about undesirable social conse
quences; (2) impeded the proper placement of 
regional facilities; and (3)4,ccentuated 
intergovernmental conflicts. 

47Sowe , "Regiona1 Planning Versus Land-Use Controls ... Zoning 
for the Megalopolis," 18 De Paul L. R. 144, 149 (1968). 
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These practices result also in added pressures on the neigh

boring areas. Housing patterns are of regional concern as pointed 

out by the current controversy over school bussing which has at its 

base segregated housing patterns. Regional planners are less subject 

to the pres.sures whi.ch initiate this type zoning. Where a city 
I 

planner is concerned mainly for the city, the regional planner must 

be concerned with an entire region. Therefore, the city may pass a 

three-acre minimum-lot requirement to exclude the poor, thinking 

that the poor can locate outside the city and thus not burden the 

city. However, the regional planner knows that if these people 

are excluded from one city then that places additional pressures on 

the neighboring communities within his region. He will be more 

likely to work for a balance throughout the region. Regional plan-

ners are in a better position to distribute economic opportunities 

throughout the area. 

Municipal authorities are often not concerned with envir

onmental pressures on other communities until that pressure is on 

the city itself. Corrective action is therefore delayed. Regional 

planning would have to deal with the effects of one cOllll1unity's 

pollution on other communities. One city could not pollute with

out regard to its neighbors. 

Zoning of unincorporated areas by incorporated municipal

ities would subject those living outside the city limits to controls 

without the ability to take part in the formularization of those 

Gontrols. They have no representation in municipal government. The 

municipal officials need not be concerned with how those people in 
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the unincorporated are'as vote. There is no po.litlea' accountability 

for municipal action to those in the counties. Themunieipal officia.ls 

need not listen to those outside the city limits in the planning of 

facilities (unless ,challenged in court). 48 

Municipalities are not the best suited to regulate, control 

and manage land use in unincorporated areas of Texas. They are con- ' 

cerned primarily (and understandably so) with what goes on inside 

the city and with what is best for the city. They are elected by 

and for ,the municipality. Except where the alternative would be a 

total absence of zoning and other controls in the unincorporated 

areas, municipal control beyond its borders is not the most advan

tageous method of land control. However, if there is to be no land 

control other than that exercised by the cities, then their power 

should be extended into the"ETJ II
• Land use control and land re-

source management within the city limits should be continued by the 

ci ti es . 

Areas outside the city limits are best controlled by the 

counties. The city will be represented in the county government 

and the county will be responsible and accountable to those people 

whose land is to be controlled. 

Regional considerations should not be left to be considered 

a t the whim of the ci ty . I f the Regi ona 1 Planning Counci 149 set 

up minimum standards for land use, the cities could then have the 

desired local flexibi1i.ty within these limits. For example, if the 

48Borough of Cresskill v. Borough of Dumont, Supra, note 24. 

49For a discussion of Regional Planning Councils, see section 
entitled liThe Role of the Region" of this Article. 
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Regional Planning Council identifies an aquefier, it will impose 

limits on the city or county as to the use that can be made of 

that land . . The actual use of the land is left to the local govern

ments as long as it is not used in conflict with the regional 

guidelines. Or, the Regional Planning Council may decide to bar 

all development in the area and operate on a permit system. Any de

velopment in this critical area would be required to be approved 

by the Regional Planning Council. The guidelines, of course, for 

the issuance of the permit would be that the considerations be 

reasonable and have a rational relation to the critical area. No 

arbitrary permit system could be maintained. 

In conclusion, the ideal situation would be for cities to 

retain their internal powers but not extend them further into the 

"ETJ II
• The city would be subject to the authority of the Regional 

Planning Councils to insure consideration of regional needs. How

ever, if no regional controls are approved then the little that cities 

can do in unincorporated areas would be better than no controls at 

all. 

CONCLUSION 

In bringing the concepts of four separate political subdi

visions together under an umbrella view, a basic dichotomy which has 

been observed throughout this article needs to be reiterated: due to 

existing poli.tical pressures and influences, different considera

tion must be given to the real, i.e., what is politically possible 

at present, and the ideal - what should be, in order to deal with 
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the problem of land resource management completel.Y~ Therefo,e~ the 

concluding remarks will begin with a discussion of what exists and 

what has been realistically proposed to deal with the problem, and 

where these proposals fall short of what is needed. 

Presently, cities in Texas have more power to control and 

manage land uses in their jurisdictions ,than any of the oth~r three 

political subdivisions. Their powers of zoning, subdivision control, 

and building codes are peculiar only to them. Proposed legislation 

would allow cities to extend these powers into their extraterritorial 

jurisdictions. The fate of this legislation is uncertain, but there 

is a reasonable possibility of its being enacted. In the absence of 

any grant of such power to another political subdivision, passage 

of this legislation is desirable because the lack of meaningful con

tra 1 sin these areas can have very real detrimenta 1 effects on citi es. 

County influence in land resource management is very limited 

at present. Those controls which now exist and are generally exer

cised, such as limited subdivision controls and highway maintenance 

and supervision, can have little effect on the overall scope of the 

problem. Pending legislation would extend county powers to approx

imate those now existing in city governments. However, this legis

lation could be in serious difficulty because of the lack of enthu

siasm for i.t on the part of those who would administer it, the county 

governments. -These extended powers of zoning and subdivision con

trol would be permissive in nature under existing proposals. This 

could lead to situations where the inaction of one county could frus

trate the valid attempts of neighboring counties to confront the 

problem. 
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On the regional ' level, Councils of Governments can reasonably 

expect some partici.pation in revenue sharing from the federal govern

ment through the state. Under the present structure, regional impact on 

land resource management decisions is more-:limited than any of the 

other three subdivisions because of the lack of power at this level; 

regional input is currently only advisory in nature to the other 

three subdivisions. Outside of any specific grant of political power 

to regional groups, their influence may be increased naturally as 

the regional nature of certain problems becomes more clear. 

State influence in land resource management is currently 

very limited also . . Its road building function, park administration, 

the location of public works, and control of public lands are the 

principal avenues through which the state exerts its influence. The 

use or non-use of these lands can indirectly affect surrounding areas. 

However, the main thrust of state influence may shift to various ad

ministrative agencies as they assume certain planning functions neces

sary to carry out their duties. Creation of an agency to specifi

cally conduct an inventory of land resources may be a possibility, 

and would be highly desirable. This is a function which would bene

fit planning and control authorities at all governmental levels, 

and which the state is particularly capable of carrying out because 

of the resources necessary to conduct such a survey. 

From the above synopsis of the existing conditions and real

istic proposals to modify them, it is clear that realism falls short 

of a complete answer to the problem. The overriding shortcoming 

of the politically feasible approaches is a lack of coordinated 
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effort which would emphasi%ethestrenghtsoT each political level 

and reduce the weaknesses of each. Specific'ally, the regional level 

does not have and will not have any real power to' implelT1E!nt its plan

ntng, and planning without any kind of control fails to achie~e 

the ultimate goal of land resource management. Secondly, there is 

no provision for administrative arbitration of conflicts between 

various political subdivisions when their interests are ncit in har

mony wi th one another. Presently, . any such determi nati on must be 

made by the courts or the legislature on an ad hoc basis~ and the 

nautre of such decisions are not purely legal in scope. The courts 

are simply not equipped to provide answers which are primarily social 

tn nature • . Finally, there is nothing to insure that the implementa

tion powers of cities and counties will compliment each other or that 
. . 

they will dovetail with the planning concepts of the state government • 

.. To seek answers to these shortcomings in the present situation, 

the remainder of this conclusion will discuss ideals, an alterna-

tive framework within which more complete solutions to land resource 

management problems in unincorporated areas can be found. 

Underlyi ng any concept of 1 and resource manageme·nt is the 

state's power to guide and direct the use of land in the interest 

of all its citizens. Toward this· end, the general functions of the 

state should be to act as an informational resource for all plan

ningagencies and to coordinate the efforts of all levels of gov~ 

ernment in land resource management. 

To be an 'adequate resource facility, the state must first 

undertake an in depth; nventory survey to identi f.v the surface and 
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subsurface land features which have an impact on peoples lives and 

which people can have an impact Uf.,on. This would be an appropriate 

function of a state Land Resource Management Agency. The resources 

necessary to carry out such a function, both financial and in tenms 

of manpower, are available only at the state level. Furthermore, 

the state seems to be the natural level to provide such an over

view. 

A second function of such an agency at the state level would 

be to coordinate efforts at all levels of government. This coor

dination would take three forms. First, minimum standards must be 

enforced in counties which do not choose to avail themselves of ad

ditional powers, such as zoning and subdivision control, to be pro

vided by permissive legislation. Present proposed legislation does 

not provide for such power at the state level, but it is essential 

to the integrity of any overall plan. Without it, one county can 

frustrate the interests of a whole region or even the entire state. 

The second coordination function of such a state agency would be to 

act as an authority to review local and regional actions when they 

conflict - an umpire to determine which level of government has the 

greater interest in a given planning or controlling situation, or 

to determine if a governmental agency has overstepped its authority. 

Provision for such review by an administrative agency would remove 

the initial determination of a planning decision from the purview 

of the courts which are equipped to make legal decisions, not de

terminations of social fact. Appeals could still be made to the 

court system for determination of legal issues based upon a stip-
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ulated set of planning facts provided bya neutr.al fact-finder (.th~ 

Agency). Finally, as a coordinating force, the Agency should be 

authorized to recommend to the state legislature the creation of 

specific Regional Planning Councils. The state Agency should make 

such arecommenda ti on based upon its own recogni tionof a need for. 

such Councilor in concurrence with a regionally initiated request. 

This proposal recognizes planning needs which can best be 

. addressed at the regional level. The need for such planning has 

only become apparent in recent years, since the expansion of urban 

development beyond traditional governmental boundaries, i.e., city 

and county, and since the recognition of integrated land systems, 

i.e., river basin systems and forest regions. The initial function 

of Regional Planning Councils should be to integrate state inventory 

data into a comprehensive regional plan. Regional needs, rather 

than needs of individual units of government should be the control

ling factor in the formulation of such a plan. An additional func

tion of such Councils would be to make available. to cities and coun-

ties technical assistance in order that they might develop their 

own local planning and zoning ordinances in harmony with the re

gional plan. 

The Regional Planning. Councils should also be empowered to . 

veto city and county decisions and projects which the Council finds 

in discord with the regional needs. Also important is the power 

to designate areas of critical regional concern and to regulate 

development in these areas either by the establishment ofmin;mum 

standards of development or by establishing a permit system for 
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development .in these areas. The Regional Planning Councils should 

be .empowered to consider only those actions which have a regional 

or statewide impact. The Council's actions would be subject to 

review as to whether there was indeed a regional impact by the state 

Agency and ultimately by the courts. Included in the powers of the 

Regi·onal Planning Council should be the power to act where county 

or city inaction has a hannful regional effect. This power should 

include all those powers which the city or county might exercise. 

The role of the county in an integrated statewide land resource 

management program should be as one of two local authorities sharing 

equal powers over different land areas. The area of the county au

thority would be in the unicorporated areas, where it has been the 

traditional governing body. The county should be empowered to adopt 

. zoning ordinances, building codes, and subdivision controls and to 

implement such laws consistently with the overall state and regional 

plans. The county should contribute to the development of these 

plans by means of recognition of its valuable input into the state 

inve·ntory process. The enabling legislation granting these powers 

to the counties and guaranteeing its input into the deve~opment 

of overall plans whould also provide for minimum standards for 

counties to meet in carrying out this new role. 

The final political subdivision to be considered is the 

city. The traditional function of the city has been to control land 

use within its borders. To this end, it has been granted various 

land control powers. The city should retain these powers with the 

ex-ception of its present subdivision controls in the extraterritorial 
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jurisdictions surrounding the city. These areas will ' be controlled 

most effecti vely by the county government. The ci ty Wi II be subject 

to review of its decisions by the Regional ' Planning Couh'c'ils. 

In sumnary, two recognizable concepts premise a need 

for more responsible land resource management in unincorporated areas: 

the growing impact of urbanization in these areas, and a growing 

awareness that the resources in these areas are limited and some- ' 

times critical to the natural balance of an area. Provision of the 

economic and manpower resources necessary to meet this need will 

require an increased interest in and understanding of the problem 

by the county, regional, and state governments .. ' Each of these levels 

of government should have important functions in carrying out land , 

resource management policies, but unless these functions are rec

ognized through a coordinated effort, Texas may witness the pros

titutitin of its most valued and abundant resource ~ its land. 
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PROPOSED LAND USE MAN:A., GEMENT CONTROLS 
.'" ,," ,, ' , . 

IN UPU,NCORPORATEDAREAS 

. . . 

Comprehens; ve land use management in the s tate of Texas' 

is, at the present time, in chaos. The state has Ifo,nftul a ted nQ 

statew·ide plan, and no regulations exist for enforcement of any 

standards . . There is a provision in the statutes for local units 

of government to combine to fom regional planningigencies, but 

this is on a voluntary basis. Such planning agencies formed can ... 

not regulate development nor enforce standards. They function only 

in an advisory capacity to the member governments. The member ' 

governments are free to accept or -reject recommendations of the 

regional planningage.ncy as interestsdictate. l 

Statewide deve'lopment of fragmentsofa comp.rehensive land 

,resource management plan has received more attent10n than coordi na-
. - . . ~ . 

tion 'and imp)ementation of the planning ef'fort. Authority to de

velop a comprehensive statepllll has been pi ,ecemealand factional 

along lines of agency interests. Some seven agencies of the state 

government have either be·en g'lven the authority or required to pr'o

duct a statewi de comprehensive pl an .2 AlloT these agencies ,are 

lTex. Rev. Civ. Stat., art. 1011m (1871) 

2Mass Transpo'rtation Commission, Tex. Rev.eiv. Stat., art. 
4413 (34) (1969). 

Texas Air Control Board, Tex;. Rev. Civ. Stat., art. 4477 I 

(5) (1970). 
Council on Marine Related Affairs, Tex. Rev. eiv. Stat., 

art 4413 (38) (1971). 
Texas Dept. of Public Health, Tex. Rev.Civ~St~t., art. 

447 7 (7 ) (1 971 ) . 
Texas River Authorities, Tex. Water Code Ann. sec. 25.101 

(1970) . 

(1970' 
. Water Development Boat d, Tex. Water Code . . Ann. sec. 11.101 

Texas Water Quality Control Boat'd, Tex. Rev. eiv .. Stat . , 
art. 4777 (7) (1971). 
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restricted to their particular area of concern, i.e., no attempt has 

been made to coordinate efforts. 

The Legislature is presently considering several bills which 

would remedy the random approach to land management that now exists. 

Legislation has been proposed that would enable counties to control 

development of unincorporated areas. It has also been proposed that 

machinery be created to coordinate and integrate state agency efforts. 

The fate of the proposed legislation has yet to be determined.3 

The urgency of the problem of rapid uncontrolled expansion 

in the unincorporated areas of the state demands that controls be 

instituted which will effectively determine and direct further expan

sion. These controls must be instituted if Texas is to develop to 

the fullest, its natural and environmental resources. If such con-

tro1s are to have fundamental success and leading effect, there must 

be provision for grass roots input. The people most affected by the 

controls must be given opportunity to voice their opinions as to 

the criteria used to formulate such controls, and the advisability 

of any susbequent change made necessary by altered conditions. Local 

awareness of existing land use problems, and local effort to achieve 

approved planning goals would produce a dynamic system in which land 

use restrictions would be reviewed by those most directly affected 

not as police power exerted from above, but as protective devices 

which they helped formulate. 

Son. 
3Tex. H. R. 25, 63rd Leg. (1973), referred to Conunittee 17 

1973. 
Tex. H. R. 105, 63rd Leg. (1973), referred to Committee 18 

1973. 
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THE STATE PLANNING COMMISSION 

In order to assure a coherent statewide land use manallme'ftl:} 

plan, there should be created a State Planning Commission. It is. 

recommended that such a commission either be placed under the super"" 

vision and control of the General Land Office, or be established as 

an independent agency. Whatever format of structura 1. organizati on 

is chosen, the state commission should be accorded the flexibility 

necessary to effectively fulfill its assigned duties. Such a commis .. 

sion should be composed of an odd number of members, with a pro

vision for a certain number to be qualified by education and or . 

experience in areas4 of land use management. It is suggested that 

the tenns of office be sufficiently long to give continuity to com

mission effort. 5 It is further suggested that the terms be staggered 

in such a manner that no 'one governor would be able to pack the 

commission. 

The state planning commission should be authorized to de

velop and maintain a state comprehensive land use master plan. In 

order to achieve this in a minimum of time, the state planning com

mission should be given the authority to require all state agencies 

which are active in any phase of planning to furnish them with all 

plans, charts, surveys, and projections accumulated or created by 

such agencies so that such information could be coordinated with 

other efforts and assimilated into the overall state plan. 

4Exa'!1ples of areas of.expertise include geology, ecology, 
the earth SClences, conservatlon, land managers. 

5Hawaii provided for nine year terms which would appearade"!' 
quate. Haw. Rev. Stat. sec. 205-4 (1970). 
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M 'ltli.tn$hould also be made for continuing channels of coomunica-
:;~" '.~ . ' ,. 

,; . ' , 

~1 ion between independent agencies which have planning functions and 

thest,ate planning commission. 

Another duty of the state planning commission would be re

view of reg.ianal plans for compatibility with the state comprehensive 

plan. Regional corrmissions, which shall be discussed later, would 

be required to submit the regional comprehensive plan to the state 

commissio'n for comment and recommended -revision. Regional conmissions 

would be required to act upon such conments and recommend revisions 

in order to bring the regional plan into compatibility with the state 

comp,rehe'ns i ve plan. 

The state planning commission should also be authorized to 

desi.gnate specific areas as !'critical areas. 1I In so doing, the state 

commission should publicly indicate the reasons why the particular 

area is so designated. An area should be designated for any of the 

following reasons: 

1. ' As an area that is significantly affected by 
or having a significant affect on an existing 
or proposed major public facility or other 
area of major public investment. 

z. 

3. 

As an area, the development or nondevelopment 
of which would have an impact on this state 
and a bordering state. 

As an area containing or having a significant 
impact upon historical, natural, recreational, 
or environmental resources or regional, inter-

o t °d 0 t 6 reglonal, or sta eWl e lmpar ure. 

Prior to designating an area as critical, the state planning com-

mission should be required to hold a public meeting in the area or 

6ALI Model Land Development Code sec. 7-207 (1971). 
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areas effected by such designation. All comme;nts shou1d iD:et.;"JJl( 

into consideration before any final decision is made. 

After the designation of an area as critical, it is~;U',,.., 

ges ted that the 1 oca 1 ,government or governments (county ~ reg i 0"" , 

or unincorporated area) be given an opportuni ty to adopt l:a'nd de

velopment regulations in conformity with guidelines issued by th,e 

state planning commission. A copy of such regulations would then 

be forwarded to the regional commission for review and comment. The 

region would then forward such regulations to the state commission 

for review and approvals. In the event ,that the local g.overnments 

failed to recorrrnend legislation within 30 days, then the regional 

cOl1111ission would be required to do so. While local governmentsaf

fected would have some decision in the establishment of regulations, 

the mechanism for enforcement should be standardized,and subject 

to state and regional review. 

I t is suggested that a special development pe'rmit system 

be established for critical areas.? Under such a system, the local 

unit of government could only issue ~ development permit if the im

pact statement submitted by the developer had been approved at both 

the state and regional levels. The impact statement would contain 

the following information about the proposed development: 

1. will not result in undue pollution of the environment; 

2. has sufficient water to provide for the favorable 
needs of the development; 

7Infra for normal permit procedure. 
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3. will not result ;n unreasonable so;l erosion or 
adversely affect the water table of the land so 
that a dangerous or unhealthy situation may appear; 

4. will not be the cause of undue highway congestion; 

5. will not cause an undue burden to be placed upon a 
local government to provide governmental services; 

6. will not result ;n an undue adverse effect on the 
scenic or natural beauty of the area including 
aesthetics, historic sites or rare and irreplace
able natural areas; 

7 . . conforms to the regulations for the critical area. 8 

Such permits should be granted for a specified period de

termined by the issuing authorities in accordance with a reasonable 

projection of time during which the level will remain suitable for 

use if developed or subdivided as requested. Nonuse of a permit 

for a period of one year following date of issuance would constitute 

an abandonment of the project and the permit would be considered 

expired. In order for the applicant to gain an extension of time 

beyond the one year limit, the same procedure used for the original 

application would have to be followed. 9 Development requiring a 

permit should include any activity, other than normal agricultural 

activity, which materially affects the existing condition of land 

or improvements; any change in the legal relationships of persons 

to land which moderately affects development such as (1) division 

of land into two or more parcels or units to facilitate separate 

BVt. Stat. Ann., tit. 10 sec. 6090 (a) (Supp. 1971). 

9Ut • Stat. Ann. tit. 10 sec. 6090 (a) (Supp. 1971). 
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transfer of title to each parcel or units, (2) inlay into covEnl·IA~t!: 

or alter i nteres ts in 1 and whi ch res tri cts or requires clevel opm0flt .l~~ 
Any developer, upon denial of his application for a spre,tial 

development permit may appeal such denial to a board of appeals at 

the level of authority responsible for the denial (county, regional , 

or state). If denial was at other than the state level, the board 

of appeals revising the denial may make such recommendations as it 

feels necessary'for approval. Upon a second denial the applicant 

could bring suit in the district court in the county in which the 

permit would be operative. The substantial evidence rule would 

apply.ll 

Provision should also be made for periodic review and re

vision of both the state land use plan and critical area designations. 

Such review and revision phases should be made mandatory so that 

changing conditions in the state will be considered. 

THE REGIONAL PLANNING COMMISSION 

Legislation should be passed creating as political entities 

of the state the planning regions permitted but not required by 

present statute. 12 Such regions may be constitutionally created as 

1 0Kransnowi ecki, IIMode 1 Land Use and Deve 1 opment Code, II 1971 
Urban L. Ann 101 at 104. 

. llA rule of evidence that requires the reviewing court to 
reVl ew the who 1 e rerorc to determi ne whether there is a ra ti ona 1 
basis in it f~r the findings of fact supporting the agencies deci
sion. McCormlc, Handbook on Evidence 846 (2nd Ed., 1972). 

12Supra note 1. 
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:1.~1cts .for the conservation of natural resources. 13 Under the 

,,'sent constitution, such regions would be special use districts. 

',o\l'·lion should be made for periodic review of regions boundaries 

and authority conferred to change boundaries if the situation in

dicated need for change as determined by the state planning com

mission. 

It is suggested that the regional planning commission be 

composed of elected officials. County representatives could be al

located in accordance with the population of the various counties 

in the region. An alternative arrangement would be to have the 

county commissioners appoint members to the regional planning com

mission. If the county commissioners are utilized as the appointive 

body at the county level, standard qualifications should be estab

lished for individuals so appointed. In order to assure competence 

at the regional level, it is suggested that a certain percentage of 

those on the regional planning commission be qualified by education 

or experience in the planning field. 

The regional planning commissions so created would have the 

power of contract already enumerated in existing statutes. 14 In ad

dition,. the regional planning commission should be authorized to con-

tract with any unit of government within the regional boundaries for 

the completion of a comprehensive land use management plan. This 

additional authority would give the regional commission a statutory 

13Tex. Canst. art XVI sec 59 (a), (b). 

14rex. Rev. Civ. Stat. art. 1109 (d) (e) (e-l), (j), (k) . 
. 11011 1, (1970). 
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basis for preparing such plans in the event that th.eld:caJciflm'ft'S: 

of government were unable or unwilling to do so. ' Fdr"tl1:e'r ', tA;er~';;;i'" 

gional commission would be empowered to contract wit'h local un'it.s "" 

of government to review applications for standard deve'lopme:n:tp;e"r;"" 

mi ts within the bounda riesof the . various un; ts (,.f gove.rn;menta'nd 

grant land use variances15 and special execptions 16: thereo,n. 1'7 

All federal and state funds to 1 oca 1 un; ts of ' gover'nmentw;thinthe: 

regi on wou1 d be subject to the approva 1 of the regi onal corruni sS;::Or.'!i.)',a: 

Such funds would be dispensed only upon regional approval of the:' 

proj ect to be undertaken. Approva 1 wou 1 d be cont; ngent on the re- , 

questing unit of government's comprehensive plan being compatible 

with the regional plan. 

The regional commission would have the duty to develop a 

regional comprehensive land use management plan in accordance· with 

guidelines established by the state p1anningcommissi'on (such guide

lines would be so structured to include any federal requirements 19) . 

Before the regional plan would become effective, it would have to 

be approved at the state level. In order to solicit local input, 

it is suggested that the regional planning commission prepare distri:ct 

150. Hagman, Urban Planning and Land Development Control 
Law 169 (1971). 

16 Id . at 206. ' 

1763 Tex. Jur. 2nd zoning sec. 75 (1960). 

4201 
18Intergovernmenta1 Cooperation Act of 1968 42 U.S.C. sec. 

(1968). ' . 

19S. 632, 92nd Conga 2nd. sec. 102 (1972) .• 
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~$;f1.t1onmaps showing all the proposed boundaries of conser-
~."" . I 

•• t1on,agricul tura 1 , rural, urban and forestry districts wi thin the 

region, and that these maps be displayed at a public hearing and 

ccmnent be solicited prior to final adoption of the district bound

aries for the region. 20 Such a public hearing would be held prior 

to submission to the state planning comnission. COrmlents made at 

the hearing would be forwarded along with the plan to the state com

misSion. The state planning commission would either approve the 

regional plan or return it with corrments and recommendations for 

the necessary revision required for approval. 

The regional commission would have the duty to coordinate 

'and insure plan compatibility of all projects in the region which 

are funded, in part or in whole, by federal or state funds. In the 

event that the local unit of government involved has a comprehensive 

plan that has been approved by the regional planning commission, then 

all that would be required would be an impact statement submitted 

to the reg;onalcommission for approval. Such an impact statement 

would contain the same material as the impact statement for critical 

a,reas which was set forth earlier. All federal and state funds would 

be under the contract of the regional commission. The regions should 

have the power to withhold any or all federal and state funds until 

such time as the lower unit of government has complied with the re

gional plan requirements. It is also suggested that provision be 

made that any project funded solely from local resources must have 

approval of the regional commission. 

20Hawaii Rev. Stat. tit. 13 sec. 20506 (1970). 
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All state agencies engaged in any pla'nn;ng 'orbuilQifl'9,'I~~A2 

tivity ·within the region should be required to submit all curre:",it '/ 

and projected plans, charts, maps, and surveys pertinent to the 

regional commission. The regional canmission would then have th~ 

duty to integrate such material into the regional plan prior to 

submission to the state planning comnission. In order to preve.nt 

overlays of effort, the regional. co~mission whould c~mmunicate wi~J1 

the state agencies engaged in construction of public works projects 

(flood control dams, sewage, and waste disposal plants, proposed 

lakes, etc.) in order to insure compatibility of the project with 

the regional plan. 

The regional commission should be given authority to .establish 

an enforcement division for the enforcement of pollution laws. It 

is envisioned that such authority would not alter existing enforce' .. 

ment practices, but would be in addition and supplemental to those 

governmental units that now possess such enforcement authority. In 

an enforcement rule, the regional corrmission would be considered a 

local unit of government within the context of: Texas Clean Air 

Chart,2l Texas Water Quality Act,22 Texas Solid Waste Disposal Act,23 

and would be considered a "county" within the content of the Texas 

Refuse Dumping Act.24 At the present time, most counties and other 

divisions of government given authority to enforte the provisions of 

2lArt. 447-5, Tex. Rev. Civ,. Stat. Ann. (1967). 

22Tex. Water Code Ann. art. 21-254 (1970). 

23Tex. Rev. Civ. Stat. Ann. art. 4477-7 (1971). 

24Tex. Penal Code Ann. art. 696 (a) (1970). 
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;tl1e~l;bove acts have failed to project even minimal effort in enforce

ment proceedings. 
j 

Each region should create a regional board of appeal. This 

board would have the responsibility of passing on any development 

a.pplfcation rejected by the regional planning conmission. Regional 

board of appeals meetings should be open to the public and notice 

of,meetings should be posted. All aggrieved parties should have 

recourse to the board, and be allowed to present testimony at the 

meeting. Upon adverse decision by the regional board of appeals, an 

aggrieved party may bring suit in the district court of the county 

in which the permit was denied. The substantial evidence rule shall 

, apply. 25 

There are a variety of sources for funding of the regional 

, p'i anni ng commi ss ion. Counti es and other un i ts of government wi thi n 

the region should be permitted to appropriate funds for the estab

lishment and operation of the conmission. In addition, it is recom

mended that the regional commission be given limited power to assess 

an ad valorem property tax. 26 All regions should be required to 

meet all criteria necessary to qualify for federal and state land 

management planning funding. A permit fee could be charged to cover 

,the costs of issuance of such permi ts. 

, In order to pull incorporated areas into the regional land 

use management scheme, it would be necessary to require such areas 

25Supra note 11. 

, 26See Shepherd v. San Jacinto Jr. Co1le~e Di~t., 363 S.W •. 
2nd 742 (Tex. 1962), for determination that legls1atl0n can authorlze 
a district to levy a tax. 
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within the region to submit a copy 'of their ·comprehensive pla,m,:'. 

the regional commission in order to insure plan compatibilit~:." 

thority should be given the regional commission to corttrac~t--with 

incorporated g.overnments ·for formulation of such a plan if th$~:~':<:~·~ 

not have one. Effective enforcement of regionalrequirements:c .. OUilii;<f: 

be obt~ined by regional control of state and federal funds de:stine;i.:( 

for incorporated areas. Areas incorporating after passage of the ' 

proposed legislation should be req.uired to meet regional standards ,, '\ . 

as a prerequisite to incorporation. A further check point on ·are'~$; 

newly incorporated would be to require the Attorney General of the 

state to have approval of the incorporation by, the state plan·ning. 

commi ss ion pri or to approv'i ng any bond iss ue reques ted by such ares:. 27 

COUNTY PLANNING COMMISSION 

If the scheme of land use management is to be effective, 

it is preferable that counties assume a working role in implementa'" . 

tion and enforcement. Texas is unique in that there are 254 counties 

in the state - some with as few as 800 res.idents. Traditionally, 

Texas county government has been a passive unit of government. Com

missioners Courts are reluctant to assume any new or controversial 

role. This stems partly from inadequate monetary resources and partly 

from the finely tuned sense of political balance of local politicians. 

The primary question is how to achieve this end with a maximum of 

local level participation and a minimum of lIoutside" state supervi

sion. The carrot and stick method is not without its merits as a 

problem solving technique. 

27Tex. Rev. Civ. Stat. Ann. art. 4398 (p. 939) • 
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First the carrot. A broad enabling act should be passed 

giving counties the power to enact land use management zoning. This 

enablin. legislation would apply only to the unincorporated areas of 

the county •. Such an act would specify that use district zoning would 

be used in conjuncti on wi th;: a permi t system of enforcement and im

plementation. The counties would be required to establish a compre

hensive plan as an input to regional and state plan. Authority should 

be give~ for two or more counties to consolidate if population or 

size of the counties would indicate the desirability of such consol

idation. Consolidation would be subject to state planning commission 

approval. The plan formulated at the county level would have to gain 

approval at the regional and state levels. After approval of the 

county plan, the county would then enact a use zoning ordinance (which 

will be discussed in detail later), utilizing a permit issuance system. 

All revenue arising from the issuance of permits would accrue to the 

issuing county. Certain planning funds would flow directly from the 

state with only minimal regional supervision. Counties would also 

be required to establish county planning commissions. These could 

be established either by county commission appointment or by popular 

vote. Such a commission would function as the regional planning com

mission. The county commission would be required to submit to the 

regional planning commission a biannual report setting forth the num

berof permits issued and projects permitted. A county board of appeals 

would also be required in order for appeals to be instituted by appli-

·cants denied permits by the county planning commission. 
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Now the stick. All of the foregoing isperm>is$i'l'e., ,T~i8\ 

counties are not required to enact any of such legislation. If''llla, 

county decl ines to enact the ordinance however, then th~y·ar.Jtt" :GI1.l 

to contract with the regional planning cOl11Tlission for the fQrnllul.,El!f, 

ti on ofa county comprehensive plan. The county must .al socon.'t,rl,~it; 

wi th the regi ona l' corrmi ssi on for services necessary fo·r reviewing. 

issuance of variances and special e-xceptions. 28 Unless the count'. 

voluntarily enacts the foregoing legislation there would be nQ rQI; 

ular system of permits issued within the county. Theonlyavafla.b~ ... 

permits would be special exceptions and variances. 

either state or federal, would be dispensed. in the county unless ~YQrn: 

county had a comprehensive plan and were planning and zoning.in ac; ... 

cordance therewith. Such funds would be held in trust at the re ... 

gional level, with release contingent on the plan. 

It shou1d~be emphasized that once the county elects to adopt 

a comprehensive plan under the enabling legislation, they are bound 

by, and must follow, andfu 1 fi 11 all enumerated requirements contaitt,d 

therein. There is no latitude afforded the county in the mechanism 

to be utilized in implementing the comprehensive plan or in tbe form' 

of zoning ordinance to be adopted. In establishing a permit system. 

it is incumbent upon the applicant to establish that the p.roposed 

proj ect meet the requi rements of the county pl an. I f there is no . 

county plan, then the applicant must make applica~ion to theregion,.1 

planning commission and show why he is entitled to a variance or 

281n particular, the federal funds that will be available 
if presently proposed 1 egi s 1 a ti on passes\. See note 19 Supra .. 
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:"·'I,eelal . exception to the regional plan. The applicant would not as a 

~:ntatter.:ofright be entitled to apply for a regular development per

mit. Due process problems could be avoided by allowing for acbninis

~rative hearings and court appeal in such cases. Such a provision 

should provide incentive from the developers at least to pressure 

the county into adopting the comprehensive plan as envisioned by the 

enabling legislation. 

THE COUNTY ORDINANCE 

If the county elects to avail itself of the enabling legisla

tion, then it would be required to enact a zoning ordinance to implement 

the comprehensive plan. This ordinance, while patterened in structure 

after the Standard Enabling Statute29 would be substantially different 

in concept. It would divide the county into land resource management 

districts based on broad use classifications (These to be discussed 

later). Depending on the county geogra;hy and resource, districts 

would be cre.ated for forestry, agriculture, water, recreation, and 

urban use. A nebulous overriding district of transportation would 

exist in all use districts. As can be seen from these broad cate

gories, zoning will be along lines of actual and projected use desig

nations rather than delineated construction code requirements. Whereas 

before an individual had a right to build a type of project within 

a given zone, under the proposed ordinance he might be prohibited 

from building anything at all. The guiding requirement for the or

dinancewou1d be that it must fully implement the comprehensive plan 

29U• S. Dept. of Commerce, (rev. ed. 1926). 
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for the county. As an implementation of the plan, it 'would' b_ ~ 'j-UB~, 

ject to thesamerev;ew and revision provision thatkee,ps 'the' p'liB1Fl 

updated. 

In order to effecuate a workable system of' land usedistr;f'~'"; 

the planning process has to include the fo11owing: 30 

1. the preparation of inventory maps of state 
owned land; , ' 

, ' ' 

2. the use of the above maps to identify the 
areas of critical environmental concern ' 
and other areas which could be adversely 
affected by imcompat;b1e use on the state, 
regional, and local levels. 

3. the identification of land uses of state, ' 
regi onal, and 1 oca 1 benefi ts ' and deve] op- , 
ment by categorization of land suitable 
for recreation, water, agriculture, for
estry, mineral production, and urbaniza
tion use districts. 

The preparation of inventory maps are based on the existing 

land features such as soil types, which when classified according 

to the USDA Soi 1 Conservati on Servi ce System, determine whi' ch soi 1'$ " 

are best suited for agriculture (both row crop and range and pas

ture land), recreation, forestry, and urbanization; bio-physical , 

,features including slope percentage, location of ridges and valleys" 

natural vegetation, endangered species of animal and plant life; 

location of different subsurface geological formations, river basin$ 

and other water resources within the area. Also used in the inven ... 

30 Adams, .. P roposa 1 s fo r S ta tewi de Land P 1 ann i ng i n North 
Carolina," 8 Wake Forest Law Review, 407, 1972. 
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~,!".tenrare the land uses such as agricultural lands, lands in 
;:.'~~ : j ." ~ 

:'ft;restcover f lands used for mineral production, and lands used mainly 

ferrrecreational purposes. In addition, human impact on the land 

has to' be mapped; human impact due to population trends, employment 

trends', and city growth patterns. 

By using the above mentioned inventory maps, areas of critical 

environmental concern can be identified, classified,31 and proper 

,development of these areas initiated on a state, regional and local 

basis. 

Starting below the ,surface of the earth, the geological sur

v'eys depict what formations are used as aquifers (water holding areas 

used mainly for recharge of well water). For example: the Ogallala 

Formation is the largest aquifer in Texas and provides water for drink

ing and irrigation for a large area ~n western Texas; while the Queen 

City Formation ;s a small aquifer servicing only local areas. Both 

of these areas have to be protected because you will be recycling what

ever use you have on the land surface of these areas into your drinking 

water. 

A river monitoring system locates those areas that are in

undated for periods of time, thereby depicting flood plains. 

Natural vegetation (as well as some planted covers such as 

pasture grass and forests) protects the soil from loss due to wind 

and water erosion. Areas such as sand dunes along shorelines must 

31Colorado Land Use Commission, Progress Report Colorado 
S.tate Land Use Plan and Management System, 79, 1972. 
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be protected. 32 Also, those animal s and plants thatarebeCQ1m;iiJlh' 

endangered must be protected .. 

After the inventories are taken and mapped,and the '@.R'vilr'G'A.",;:> 

mentally critical areas have been identified and planned for, la;nid 

use districts have to be devised. It is the state's responsibility 

to establish these use districts classification to preventillogic.a.l I 

and nonconforming uses. 

While outlining these districts, the planners need an und@·r ... 

standing of the land's carrying capacity based on the knowledge of 

the soil scientist, ecologist, metero1ogist, hydrologist, geologist, 

and the geomorpho10gist. 33 This understanding is needed so the va1~ 

ues we are trying to save, protect, and develop are not destroyed. 

The land use district boundaries are formed on established 

land capabilities based on the soil, geological and biophysi.cal in ... 

ventories. Other information used to form these districts include 

site locations, location of the population, market conditions, avail

ability of transportation w,ater and power supply, availability of 

raw materials, and the present land use. 

Because of the vastness and diversity of land uses within 

Texas, regional planning districts should assume leadership in the 

land use district classification. It is the ,urpose 'of the regional 

planning component to assure local compliance with state guidelines. 

321. McHarg, Design with Nature 7 (1969). 

33p. Lewis, 2A, Aesthetic and Cultural Values, Appen. B. 
(1970). 
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A*~tt~sametime~ the reg; ona 1 planning .agency encourages "intra" 
.'; 

(!'eglonal and "interll regional coorperation • 

.. : The regional planning comnission should be a clearing house 

for the review. of all local planning proposals and implementation. 

Local endeavors must be adjudged compatible with regional and state 

.planning goa 1 s. 

Counties should be the work horses 1n land use management. 

All inventories start at the county level and then filter their way 

u'pward into the regional and then state planning-commissions. A per

fect example of this is the Soil Conservation Service and the Agri

cultural Stabilization and Conservation Service based within each 

.county here; n Texas. They; nventory soi 1 and farming pract; ces_ 

These are sub-regional problems34 and are best carried out by the 

county_ It would be impossible for cities to handle the large area 

of ;·mpact. 

The following are the recommended land use districts and their 

objectives and functions within the specified state. regional and 

county frameworks . 

. FOREST DISTRICTS 

The main functions of the forest districts are to protect 

existing forest lands from urbanization and excess taxation, and to 

. insure that those forest lands have the necessary system of uti 1i ty 

roads, fire lanes and fire protection. 35 

34Schulman, Urbanism and the County, Selected papers from Plan
ni.q, 1957, 26, 1957 . 

. ", .' " ' 35U _ s. Department ~f Agri cul ture, Extensi on Servi ce, Ci rcular 
:,.,Ch 5l5, Planning Rural ZO,11n9 (1970). 
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Forest districts should include. but not be limit·ed' t':Q':lill~I!, 

lands under forest cover whether the land is in large orsmall3,:~,.r 

tracts or natural conditions, and whether or not the forest is b .... 

ing used for forest projects. Also included within the forest dis .... ', 

tricts are those areas with a forest or brush cover protecting 

areas such as watersheds, water recharge areas, abandoned' farms 31' 

reverting'back to a forest condition, those lands planted in tree 

farms and stream bank protection, and those areas under forest 

cover to prevent soil loss. 

Due to the recreational and commercial values, and the 

large acreage of forest land located in Texas, it is suggested that 

a separate .use district be established for forest lands. 

Forest lands should be developed as a multiple purpose area. 

Even lands that forests are protecting (watersheds, recharge areas 

and flood plains) can have multiple uses. These uses include reerea-

tion, wildlife areas, land beaut1fic~tion, and transition zones. 

AGRICULTURAL DISTRICTS 

The main function of the agricultural district is to protect 

existing agriculture lands. 

Agricultural districts should be divided into two subdi

visions pending classification by the Soil Conservation Service. 

The first classification is land with a high capacity for intensive 

. 37Conmittee on Agricultural Land Use and W,ild1ife Resources', 
Land Use and Wildlife ResourCes 67 (1970). 
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cultivation - prime agriculture land. This land should be used only 

fo·r row ,crop or orchard producti on. Such 1 and shoul d be protected 

as a natural resource. 

The second agricultural classification is based on soils that 

are not capable of intensive cultivation and therefore should have 

usage as pasture ,or range lands. Those areas not immediately in use 

as pasture or range land can be used by agricultural industries such 

as feed lots, single family homes on large lots, recreational purposes, 

and wildlife areas. Nonagricultural industries should be excluded. 38 

Both of these districts should be reserved as open spaces 

and should prohibit subdivision, industry, and other nonconforming 

uses, especially in prime cultivation areas. 

Lands classified as agricultural areas should be taxed as 

such, not on 'the basis of what the land could be used for. 39 

WATER DEVELOPMENT DISTRICTS 

These districts shall include all rivers, streams, lakes, 

reservoirs, and well waters within the state of Texas. At the state 

level, the basic regulatory authority over surface water use40 has 

been delegated to the General Land Office, Texas Water Development 

Board, Water Rights Commission, and the Texas Water Quality Board. 

38County of Cook v. Glass Tex. Co., 156 N.E. 2nd 519 (1972). 

39E. Solberg, U. S. Department of Agricultural Leaflet, No. 
510, Zoning for Rural Areas, (Rev. 1970). 

40Note "State Land Use Regulation - A Survey of Recent 
Legislative Approaches," 56·Minn~'L. Rev. 869 (1972). 
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These four resource agencies control use of the water Deda~n.:d Stl~·~:~ 

face, research, eligible water users, and the quality (j·f thewate:r 

replaced in the system after use. 

I n Cal i forni a41 the local governments have the poWers to 

control water usage, but are subject to review, ehange and veto 

by the state. In Hawaii 42 water rights and development are state 

organized, and belong to the board classification ofco'nservatio:n 

districts. 

Georgia, Iowa, Louisiana, Maryland, Michigan, Ohio, Okla

homa, Tennessee, Virginia, West Virginia, and Wisconsin regulate 

only those shorelines that have a scenic or ecological need to be 

preserved or kept in an essentially natural state. 43 Maine,44 

Minnesota,45 Vermont,46 and Wisconsin,47 control all shorelines within 

their state. However, Minnesota and Wisco,nsinregulate only those, 

shorelines . found in unincorporated areas, while Maine and Vermont 

control a11shore1ines. 

It is recommended that the authority for designation of 

water development districts be placed in the state planning com

mission subject to approval of the ·aforementioned state agencies. 

Ann. 

41Cal. Harb. and Nav.Code, sec. 660 (Supp. 1972). 

42Hawaii Rev. Stat. Ch. 205, sec. 205-2 (Supp. 1972). 

43Note, supra, note 40, at p. 885. 

44Me. Rev. Stat. Ann. Tit. 12, sec. 481 (Supp. 1972). 

45Minn. State. Ann., sec. 105.485 (Supp. 1971). 

46Vt. Stat. Ann. tit. 10 sec. 1104 (Supp. 1971) . . Vt. Stat. 
tit. 24 sec. 4410 (Supp. 1971). 

47Wis. Stat. Ann. Sec. 59.971, 114-36 (Supp. 1971). 

-157-



'RECREATIONAL DISTRI CTS . ". - . ,., 

The functions and objectives of recreational districts are 

to protect and conserve the existing and future soil, water, and plant 

resources that enhance recreation. Also, it is the function and ob

jective of these districts to provide these recreational facilities 

for the diverse population of users. 

Recreational districts shall include, but not be limited to, 

all ' land already designated as parks and recreational areas (federal, 

state, and local), scenic highways and overviews, historical sites, 

and roadside aesthetics. 

Most cortmonly, recreational areas are part of a multipur

pose scheme of land use. This is especially true in forest areas, 

and natural and man-made reservoirs used for electric power and/ 

or as a surface water supply. 

The rate of recreational usage is increasing. 48 This is 

expecial1y true in forested East Texas and along the Gulf Coast re

gion. In these areas, land is going to have to be set aside as open 

space for public use49 and park land. 

Areas of cultural and historic values and areas of natural 

beauty are go; ng to have to be zoned as open space, thereby res tri cti ng 

usage to nonurban use. 50 Aesthetic zoning and roadside beautification 

also fall within this category. The consideration of aesthetic values 

48C1awson, Supra, note 36, at 105. 

49N• Y. Gen. Mun. Law Sec. 247. 

SONote, "Protection of Environmental Quality in Nonmetropol
itan Regions by L ;miting Development, II 57, IOWa L. Rev. 20 (1971). 
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and better 1 ooki n9 roads i des was acknowl edged by Minnesota j·n 

1968. 51 

URBAN DISTRICTS 

An· crea designated as an urban district would be restricted 

in use to high and low density residential, commercial and indus

trial development. Industrial areas within such districts should 

meet requirements as to space and proximity to railroads and high

ways. As space requirements of industry vary widely, industrial 

areas should be protected from other noncompatible uses moving into 

industrial areas. 

Residential areas within this district not only have to be 

liveable habitat to influence people to stay wi'thin the area, but 

also to bring in new residents as well as financial interest. In

dustry and most cOl1111ercial uses should be separated to prevent con

flict between the three components. 

As the urban area moves outward into the extraterritorial 

jurisdiction areas, the surrounding land uses have to control the 

direction of movement. There should be no loss of prime agricul

ture land and no loss of natural or historic resources. In order 

to accomp li.sh this, reserve areas for urban growth shoul d be set 

aside as open spaces. These reserves should be based on five to ten 

year city growth prediction. However, all outward growth should be 

postponed until all areas within the city have reached maximum in

tens'i ve us age, and the area of growth is economi ca 11 y servi ced. 

51Naegele Outdoor Advertising Company of Minnesota v. 
Village of Minnetonka, 162 N.W. 2nd 206 (1968). . . 
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fJTltAL AREA DES IGNATI ON 

: Areas could be designated critical to protect natural re

sources, human lives, and property, and could be used as transition 
, . 

zones between one land use and another. To date, flood plain crit-

ical areas have received most of the attention, due to the Federal 

F~ood Insurance Act of 1956. 52 

Areas that should be included in this type of area designa

tion are shorelines (for Texas, only the Gulf of Mexico would be in-

eluded as shoreline, since river, lake, and reservoir shorelines 

belong in water development districts) watersheds (those not protected 

by forest management), water recharge zones, and wet lands. 

The land uses within an area must be based on inventory sur-

veys. The process of land classification by dividing the land into 

land use districts determines the uses for which the land is best 

suited. This districting process is the one sound solution of the 

land and water use problems in Texas, and should be recommended through 

the comprehensive land use plan. 

After dividing into districts, the optimum land use then de

pends on the intensity and length of use. For example, a small area 

is set aside as a county recreational site. Over a period of years, 

visitor use increases immensely and the area begins to deteriorate. 

This type of deleterious use has to also be considered in the com-

prehensive plan. 

This type of land use classificati·on, or any other, has to 

be substantiated by statute at all levels of government, and has to 

52Hagman, supra, note 15, at p. 115. 
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be rigidly enforced. If it is not, our irre'pl$.icea,ble rl,it.u¥'al : .. ,, ' 

sources will disappear at an ever increasing rate. 
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WHAT THE PROPOSED LAND USE MANAGEMENT IN 

UNINCORPORATED AREAS LEGISLATION CANNOT ACCOMPLISH: 

SPILLOVER PROBLEMS ASSOCIATED WITH IMPLEMENTATION OF 

THE PROPOSED LAND RESOURCE AND MANAGEMENT BILLS 

by 

Randy Hallums 

April 25, 1973 
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I. WHAT THE PROPOSED. LAND-USE MANAGEMENT IN UNINCORPORATED AREA! 

LEGISLATION CANNOT ACCOMPLISH. 

A. The Texas Advisory Commission on Intergovernmental Relations 

has proposed three draft bills to allow coun~ies and cities 

to exercise land use management in unincorporated areas of 
. . 

the State of Texas. As the Commission recognized, these· 

draft bills would be interim measures to prevent uncontrolled 

land misuse, while more sophisticated methods of control 

are being developed. Care should be exercised to assure that 

the Legislature realizes that these bills are only an" interim 

measure. If the Legislature is not aware of their interim 

nature, there is a danger the full scheme will not be imple

mented because once adopted the interim may be defended as 

an adequate status quo. l 

Each of the draft bills is permissive in character 

because no encouragement or, conversely, no sanctions are 

offered to encourage counties and cities to adopt the offered 

means of land use planning. 

Draft Bill No.1 would allow cities to extend ordi~ 

nances governing the construction and maintenance of struc

tures into their extraterritorial jurisdiction. Draft Bill 

No. 2 would allow counties to have the full range of sub-

1Land.Use ~tandards In Unincorporated Areas: Proposed 
State Leglslatlon For Local Governments,a Report of the 
Texas Advisory Commission on Intergovernmental RElations, 
at 27 (1972). 
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division and building regulations. Draft Bill No.3 would 

allow. counties to regulate land use in unincorporated areas 

through the use of standard zoning methods and procedures. 2 

B. land-use control is one of the most sensitive of all polit

ical questions. The sensitivity arises because such control 

involves government regulation with the basic property rights 

of the individual land owner. One of the prime motivational 

factors in the settling of the United States was a desire 

by the average citizen to have land of his own. He was not 

satisfied with being a sharecropper or renter. He wanted 

to own and totally control his "own place." Perhaps this 

desire to own real property can be traced to two factors. 

First, in Europe the landed class was the successful class; 

land and prosperity had become synonymous. Second, the avail

ability of workable land at little or no downpayment and 

the accompanying homestead exemption provisions assured the 

settler that he could provide an adequate standard for his 

family.3 Not only current land owners, but many individuals 

who hope to purchase real property in the future, continue to 
\ 

seek this form of total, complete land ownership. These cit

izens continue to feel that minimum interference with private 

ownership rights is the best role for gover~ment to follow. 

2Id, p. 33 .. 50. 

3A. De Tocqueville,. Democracy in America, 2nd part, 
Book 3, Chap. XX (Vintage Edition, 1961). 

-164-



America has often been called a crisis .. orie(ntedsfj¢'lil'tt'~ji» 

because our nation often fails to take any action urrtil a 

crisis point has been reached • . The early nationwide attell:pl:1 

at land use management and planning were the result of crig;i:. 

situations, e.g., the creation of a national forest system . 

to prevent total depletion of the national woodlands and tn.e 

creation of the National Resources Committee, which were 

a result of the 1930's depression. While the National Re-
-

sources Corrmittee may have been established as· a "make work" 

project, the resulting studies have 'proven to be of benefit 

to land use management and planning. 4 

The simple fact is that the majority of people in the 

U. S. (including rural landowners) do not want change un

less the change is for the better, and these people will 

judge whether or not the change is fbr the better from their 

own point of view. The farmer sees no reason for government 

to exercise land use controls on his or neighboring land 

until the stock feeding yards adjoining his property begin to 

develop a strong odor and his underground water becomes pol- . 

luted by waste runoff from the stockpens. When this crisis 

. occurs, the farmer can then see a need for 1 and use controls, 

but, until the use of the nearby land affected his property, 

he would have strongly resisted any attempt to control land 

uses in his agricultural area. 

4 . Exec. Order No. 7065. 
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· -Thus the problem is that the ordinary citizen has no per

ception of the need for or the benefits of proper planning and 

control of land use, as illustrated in the other papers contained 

in this monograph. Barring a major crisis directly affecting 

the individual, no need would exist for planning or land use man

agement which would warrant the citizen to urge the adoption of 

the -controls allowed by the three permissive draft bills. As 

Judge Walters of Polk County, Texas has stated: the way for action 

on the part of counties is through establishing a forum with the 

residents of the county. Through this forum, an educative process 

can develop which can lead to an expanded visibility of the cit

izens and a realization that a change in the 'current laissez-

faire method of determining land use must occur in order to pro

tect the interest of the entire population. Such an educative 

forum has been successful in Polk County, Texas. Citizens from 

all backgrounds have become involved in the planning process 

through the active efforts of county officials. 5 

Passage of the proposed legislation would not bring land use 

management to the unincorporated areas of Texas. The proposed 

legislation is permissive in nature. In order for land use plan

ning and control in unincorporated areas of Texas to become a 

reality, public support for the exercise of planning and regula

tory powers by counties and cities must be developed. Through 

public support, the governmental officials capable of exercising 

5Address by Judge Payton Walters. Land Resource ManagemfBt3 
Semin~r at Texas Tech University School .of Law, February 1, · 
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land use planning and control will be encouraged to use th.;;"~, 

authority'for this purpose. Public support can be developed 

by demonstrating to individuals the benefits which aCcrue 

to a society which practices land·, use controls or which 

places restrictions on the market system in which landis 

bought,sold, and developed. Conversely, the indiv;,duals 

can be shown the harms which have occurred to society and 

individuals when land use management has not been practiced. 

A good example of uncontrolled land use is the IIpig city" 

located near Lubbock, Texas where 1I .•. pig pens, outdoor 

privies and junked cars ll are the primary ite~sof scenery.6 

California's green-belt (agriculture) zoning was success

fully implemented under an unusual plan that required the 

owner's. consent for the initial classification. Once zoned 

for agriculture, the land cannot be used for other purposes 

and the land cannot be annexed without the owner's consent. 

The owner need not worry about the additional taxes that 

accompany annexation and the city is assured a green belt 

area near the city without purchasing the land. 7 

When educated to the disadvantages of laissez-faire land 

use and to the benefits of properly planned and controlled 

land-use, the.public should urge the proper governmental 

6Texas Reser,aCh League, Metroyol itan Tli!xas: A workable 
Approach to Its Problems 16 (1967 • 

7Comnent, IIPreservation of Open Spaces Through Scenic 
Easements and Greenbelt Zoning,1I 12 Stan L.Rev. 638 at 640 
(1959-1960). 
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officials to implement the permissive powers provided for in 

the draft legislation. 

c. Not only must the public be educated and the benefits of com

prehensive land use planning and management be demonstrated 

to them, but the county commissioners must also be educated 

at the same time as to the implications involved in adopting 

a comprehensive land use management plan. Most attempts to 

expand the counties' roles have met with strong objection 

from the county officials. There is usually a hesitancy on 

the part ofa county commissioners court to accept authority 

for a program with which they have had no previous experience. 

Counties currently do not have planning staffs, and commis

sionerscourts have little knowledge of the requirements of 

a comprehensive land· use management plan. These deficiencies 

can be partially overcome through education of county of-

ficials and through greater use of the planning assistance 

available through the regional Councils of Governments (C.O.G.s).8 

II. SPILLOVER PROBLEMS ASSOCIATED WITH IMPLEMENTATION OF THE PROPOSED 

LAND RESOURCE MANAGEMENT BI LLS. 

A. There are four basic steps to proper land use management by 

a governmental body. These are inventory of land resources 

and land use, assessment of the inventory, preparation of 

8Address by Robert L. Wegner, Land Resource Management Seminar 
at Texas Tech University, School of Law, February 12, 1973. 
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the comprehensive plan, arid implementation of the compre:.. 
. . . 

hens i ve plan. Before an effect i ve 1 and use managementpl'l'~ 

can beimplemented,aninventory must be conducted art,d 

analized. A land use plan is only valuable if it is based 
. . 

on the needs and desires of thecontnunity which it serves. 

Many of the needs of the conmunity may not be currently rec

ognized by the community; therefore, a balancing of interest 
. . ' 

must often take place. A complete planning effort requires 

inventories in many areas, i.e., economic studies, employ ... 

ment studies, population studies, hydrological and flood- . 

potential studies, structural and environmental quality sur-

veys, soil surveys, land value studies, aesthetic features, 

and public attitudes and preferences regarding land use. 9 

The draft bills would give the counties and cities the power 

to create comprehensive land resource management plans and 

implement the plans for unincorporated areas. The enabling 

legislation, however, makes no provision for inventorying 

land resources on a statewide basis. At present, there is 

no comprehensive statewide land use infonnation system upon 

which to base planning efforts. Reliable sources have 

stated that a statewide inventory may be started in a few 

years by the Texas Bureau of Economic Geography, but at the 

present, no such inventory is available to assist planners 

in developing a comprehensive plan~ Several government 

9D. Hagman, Urban Planning and Land Development Con
trol Law 40 (1971). 
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,agencies are authorized to spend funds for planning purposes 

but no funds for a s ta tewi de plan have been all aca ted. 10 

Funding for a statewide inventory is of primary importance 

in order for the future county and city comprehensive plans 

to be based upon reasonable considerations. 

B. The proposed draft bills will permit counties or cities to 

plan and manage land use in unincorporated areas, but in 

order for these functions to be efficiently performed, new 

sources of funding to support planning must be found. While 

most large cities and counties can use the assistance of 

C.O.G.s to assist their planning efforts, increased funding 

will be required in order to develop a comprehensive plan 

and maintain the plan once itis developed. ll 

One aVailable source of planning funds which might be 

available to counties and cities seeking to develop a com

prehensive plan could be "701" funds. 12 It finances two

thirds of the cost of preparation of comprehensive plans. 13 

lorex. Rev. Civ. Stat., art. lOlla and art. 4412(32b). 

llWegner, suera, note B. 

12The 701 program gets its name from 5701 of the Housing 
Act of 1954, 6B Stat. 640. 

1340 U.S.C. ~461(a). There is a new plan current~y being 
proposed for 1/701" fund distribution. The new plan wll1 allow 
the State to a 11 ocate "701" funds, but before the State is 
allowed to distribute the funds, the State must develop an 
approved plan for the apportionment of funds. Addre~s by James 
Le Grotta, Natural Resource Seminar at Texas Tech Unlvers1ty, 
School of Law, February 1, 1973. Land Resource Management. 
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· The grants are avai 1ab1e to city, county, regional, ,j ,nd $ : 

governments • . The availability of 1170111 funds for :pl :anr1l'in:I , ' 

purposes may be uncertain for the immedfate future; C'ountie:s: 

and cities will need to develop their own internal revenue 

sources in order to promote a continuing and on-going land 

use management program. 

A second possible source of funding for implementing a 

portion of the comprehensive plan is ·the Open Space Law. 14 

Thi s Act provi des for the acqu i s i ti on by ci ti es of 1 and for 

park or recreational purposes through the power of eminent 

domain. The federal 'government provides 50% of the funds 

spent under this program. Since the current act is restricted 

to urban areas, an amendment to the act would be required so 

that counties could participate in the program. 

A third source of revenue which nright be available to 

finance land use planning and management would be the charging 

of a "development fee." What has been proposed is a fee 

based on a percentage of the difference in value of the prop

erty before and after a property is rezoned. The fee would 

only be appraised and collected at the time of actual devel

opment. Under this plan, a landowner who seeks the change to 

zoning of his land from agriculture to industrial, when an 

industry is actually placed on the land, would be assessed 

a fee (say 10% of the increase in value due to rezoning).15 

14 ' 
42 U.S.C. §104 • . 

15Fin1ey, "Partners in Profit: A Financial Breakthrough 
For Local Governments," Vol. 3 No.4 Land Use Controls Quar
terly 21 (1971). 
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Another method of making land transactions bear the cost 

of land use planning and management has been proposed by 

Hagman. He suggests a local transaction tax similar to the 

tax the federal government imposed on sales of real estate 

prior to 1965. Under this plan, each sale of real property 

would be taxed at a certain percentage of the total sale 

price. The tax would have two beneficial effects. First, 

it would allow the government unit to share in any increase 

in value which the property might undergo, and, second, the 

tax paid would be a measure upon which to base ad valorum 

taxation in the future. l6 

Almost any tax in existence could be increased to finance 

a land use control program, but unless such funding is placed 

in a trust fund set aside or earmarked specifically for the 

purpose of land use management, the continuing planning and 

review effort needed will not be assured. The federal High

way Trust Fund is an example of the operation of ,I trust 

fund system. While Congress must approve all highways involved, 

funds are expended from the trust fund as needed and need not 

await legislative approval for each minor expenditure. 17 

A non tax method of financing would be the use of special 

assessments. Under this method, if the comprehensive plan 

called for a green-belt area, the adjoining land owners would 

16Hagman, supra, note 9, at 357. 

1723 U.S.C. 1104. 
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be assessed the cost of purchasing the develop.ment rig!hts 

of the green-belt. Since the adjoining land ownersw<oyld 

be the primary pecuniary beneficiaries of the uncongested 

conditions which would result from the green-belt, the 

special assessment would require that they share in the· cost 

of acquisition. 

The need for a continuing source of revenue to support a 

resident planning unit is best demonstrated by what often 

has occurred under the current 11701" plan. Paid outside 

consultants often contact the city fathers of a small city 

or rural county (which has no internal planning staff) and 

offer to apply for "70111 funds on the beha1 f of the city. 

The city, realizing a need for a comprehensive plan and knowing 

that the federal government will pay two-thirds of the cost 

of preparing such a plan, approve the application for a "701" 

grant. Once the grant is approved, the consultant creates 

a master plan done for another city or county, substituting 

the name of this city or county, and changing a few other 

components of the plan. Suddenly, the city has a "master" 

comprehens i ve plan. Even when the plan is actua lly tai lored 

to the city's needs, the departure of the conSUltant marks 

the end of competent planning. 

Two courses of action are then available to the City. 

Either it can closely follow the master plan despite any 

changes in ci rcums tances or it can, through granti ng var·

iances or amendments to the plan, return to the laissez-
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faire land use system it operated under before the master 

plan was adopted. Neither alternative is to be desired. 

Hopefully, with the funds available from a trust fund, the 

city or small county could either hire a planning staff or 

contract to have the required updating of the master plan 

performed. Thus the plan should be dynamic. 

c. Passage of the proposed legislation will not assure co

operation and coordination among governmental units. The 

draft bills contain no method of resolving conflicts between 

city and county master plans which may exist in the region 

beyond the extraterritorial jurisdiction area of the city. 

Further, no provision is made that county building standards 

will meet the city's standards if the unincorporated area 

is eventually annexed into the city. A possible solution 

to this problem may be found in a Kentucky statute which 

provides that neither the county nor the city can exercise 

zoning powers unless a cooperative agreement can be agreed 

upon by both governmental units. 18 Failure to assure some 

form of cooperation might well result in a problem similar 

to the one which Grand Prairie, Texas, recently experienced. 

Upon annexing an adjoining area, the city discovered that 

the utilities and streets of one unincorporated community 

were so inferior and incompatible with the city's own 

l8Ky. Rev. Stat. S100.117 (Supp. 1968). 
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facilities that the city had to have the area treated as a 

blighted.area and expend Urban Renewal funds to upgrade the 

utilities. 

Not only would the proposed legislation not assure co ... 

operation between counties and cities, but it would allow 

these governmental units to adopt zoning which would not be 

in accord with a regional or statewide land resource manage

ment plan. While no regional plans exist at the current 

time (although one is being prepared for the coastal region 

of Texas), the need for county and city master plans to con

form to the larger overall plan is obvious. The draft bills 

provide no method by which the zoning of adjoining counties 

would be assured of being uniform in pattern or purpose. 

While one county is protecting a water aquafer by placing the 

surface land in an agricultural zone, its neighboring county 

may be placing a solid waste disposal area on the land across 

the county line and thereby polluting the underground water 

sources. 

Special environmental land use problems, many of which . 

are multi-county in nature, will not be cured by the proposed 

legislation. The establishment of a master plan which does 

not consider regional requirements, could result in a solid

ification of an ill-conceived land use plan with the result 

that harmful land uses are promoted rather than controlled. 

Under the proposed legislation, a county will be tempted 

to place undesirable land uses on the county's extremities 

and, in this manner, force neighboring counties to bear part 
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of the external cost of the placement of the industry, i.e., 

schools, pollution, roads, etc. 

Robert Evens has proposed that the State have a State 

Planning Commission which would be required to approve any 

construction in unincorporated area which would cost in ex

cess of $200,000. 19 Another proposal would give similar 

powers to the regional C.O.G. A third proposal would re

quire a county to have the approval of all adjoining counties 

(within three miles) if a zoning change from current use 

was sought. Each of the proposals would offer some assur

ance that the county seeking the change in land use would 

consider regional requirements. 

D. One of the loopholes left by this proposed legislation would 

allow landowners to incorporate their land or to have the 

land annexed by a city having few or no land· use controls. 

In this manner, the landowner could remove the land from the 

reach of the county's land use control. A State statute 

could restrict the ability to incorporate or be annexed with

out State or regional approval. In Wisconsin, the agency 

which controls the State planning function must review and 

approve all incorporations and annexations. 20 A similar 

19Evens, "Regional Land Use Control: The Stepping Stone 
Concept," 22 Baylor L. Rev. 1, at 29 (1970). 

20Wis. Stat. Ann. 566.016(1) (1965), as amended, (Supp. 
1969). 
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statue in Texas would prevent the misuse of incorporation 

and annexation powers to prevent the imposing ofl.no use· . 

controls .. 

I I I • SUMMARY 

The passage of the proposed legislation will expand· 

the allowable fonns of land use management currently avail

able to cities and counties by allowing planning and manage~ 

ment of the land in unincorporated areas. In order for the 

proposed legislation to accomplish its desired goal of a bet

ter planned and managed environment, it must be adopted by 

the cities and counties. An educative forum must be estab

lished with both the general population and the appropriate 

government officials. Once both groups understand how proper 

land use planning and management can advance their goals, they 

will actively advocate th~ adoption of the methods contained 

in the proposed legislation. Several problems still remain 

even if the proposed legislation is adopted and implemented. 

Before proper planning can take place, a complete inventory 

of the unincorporated land area must occur. No such com

prehensive inventory currently exists and funding for a state

wi de inventory must occu r in order to assure that any 1 and . 

management program undertaken will be based on reliable in

fonnation. Funding for this effort must be developed from 

some source. Either Federal aid or a locally developed fund 

must be made available for the planning and management 
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expenses. Even presuming funding is available, problems 

still will exist. The current legislation proposing that 

city and county governments exercise land use planning and 

management carries with it no assurance that they will con

sider regional or statewide needs once the program is develo,ed. 

Even though problems will follow the adoption of the 

proposed legislation, the programs are still the necessary 

first steps in starting a program of land use planning and 

management in the unincorporated areas of Texas. 
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;;1.. lntroducti on and Background 

There1s a 6 lane highway by the creek 
where I went skinny dippin' as a child. 

And there1s a drive-in show where the meadow used 
to ~row and stra~berries used to grow wild. 

There s a drag-strlp down by the riverside 
where my grandma's cow used to graze. 

Now the grass don't grow and the river don't 
flow like it did during my childhood. 

Don't it make you want to go home. 1 

Assuming the lyric above mentioning home refers to the unblighted 

rural areas of our state and nation, it does not require too much con

jecture to see that soon most of our rural areas will not exist. There 

are three basic forces which have been at work depleting the rural 

landscape at a rapid rate. The first of these forces is the continuing 

population growth of our country. The second factor is the rapid rate 

of· urbanization, i.e., a great migration from the rural areas to the 

urban centers in the last fifty years. The third factor in the accelera

ting decrease in rural land is the horizontal expansion of cities. 2 

Because of the growing population, cities have annexed surrounding 

territory where they could and in those instances where expansion was 

unavailable, the surrounding areas were built up to assimilate the 

load. As the lyrics suggest, the automobile has had a principal role 

in determining the usage of land. Nothing dictates usage the way a 

highway does. 

lJ. South, Don't it Make You Want to Go Home, BMI (1969). 
(P-opular Song). 

2A• Davis, "Uses and Values of Open Space," 1963 Yearbook of 
Agriculture 331. 
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Perhaps the greatest factor in sh~pins th~ triditi~~li41 fm1!thi lll, 

of land use and management is the Americanethcl$of j()Y'i Vit@ lind gwn·l·r~ 

ship. This ethos is particularly felt in Texis where land owne.rshlp is 

thought to be a supreme right. The law of real property hiS evolved as 

a concept of individual rights, and these individual rights transcend 

the power of others, such as governments, to sUPEilrsecle this right,3 

As long as the individual did not use his land to the detriment of 

others, he was secure in the knowledge that this was his right acquired 

with the fee. IISO great, moreover, is the regard of the law for pri

vate property, that it will not authorize the least violation of it, 
, 4 

no, not even for the general good of the whole comllunity." However, 

this historic view of the inviolable rights of private property is 

likely to change. 

Our rural areas are now on the threshold of becoming blighted 

and of little use as recreational areas, agricultural areas, and deposits 

of natural resources. It is the purpose of this paper to explore some 

of the history of zoning and its application to our rural areas and to 

chart its course from the present to the future. Specific examples of 

how certain counties in Northern Wisconsin have dealt with rural zoning 

will be discussed in some detail. 

Land use controls, as alluded to above, have evolved from the 

supreme individual right through common law means to the present statu~ 

tory zoning regulations. The concept of zoning is no more than a 

3comment, "Rural Zoning in Nebraska," 45 Neb. L. Rev. 151 (1965). 

41 Blackstone Corrmentaries 138 (3d ed. Cooley 1884). 
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reasonable and somewhat comprehensive extension of public nuisance law,S 

with the great advantage of providing all the landowners with knowledge 

before the fact of what they can or cannot do with their 1and. 6 More 

generally, zoning has been defined as being lithe regulation by districts 

under the police power of the state of the height, bulk, and use of 

buildings, use of land, and the density of population. 1I7 The concept 

of zoning has been up until recently a land use tool that has been used 

exclusively by the urban areas to define certain use districts within 

its territorial boundaries. Zoning as a valid exercise of the state1s 

police power was upheld in 1926 in the landmark case of Village of 

Euclid v. Ambler Realty Co. 8 The court held that zoning laws and regu

lations must find their justification with regard to some aspect of 

the police power asserted in the public interest. The standard test 

of the police power in determining the reasonableness of the regula

tion was to require a substantial relation to public health, safety, 
9 morals, and general welfare. 

It is necessary at this point to distinguish the power 

of eminent domain from the concept of the zoning power derived from 

the police power. This can be accomplished most easily by bringing 

into play the concepts of public good and public use. While both the 

5public nuisance law connotes the idea that one may put his 
property to any use short of harming others. 

6R. Babcock, The Zoning Game, 4 (1966). 

7E• Bassett, Zoning 45 (1940). 

8Village of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926). 

9Id • at 368. 
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police power and the power of eminent domain are exercised for this -

public benefit, the police ' power controls the use of p-Y'op'erty .fo,rttil'$ 

pub 1 i c good, whereas the power of eminent domain takes property fOil" 

public use. 10 The law of zoning is still not settled as re'g,arasall .' 

applications. Suffice it to say that the trend of court decisions 

appears to be toward giving increasing recognition to the governme.f1t's 

authority to act in the public interest rather than adhering to the, 

traditional concepts of private property 1aw. ll 

The validity of zoning, as we have seens has been upheld as 

being constitutional with the justification being the reasonable use 

of the police power of the state asserted for the publicwelfare. 12 

This constitutional validity is accorded the same credence in urban 

areas as well as rural areas. In 1916, New York City was the first 

city to enact a comprehensive zoning ordinance. Then as now, cities 

realized that in order to maintain themselves as viable entities, some-

thing besidescorrmon law methods of land use management had to be 

utilized. Areas for industry and corrmerce had to be kept from resi

dential and recreational areas as best as possible. Future growth 

had to be planned to attract new business, industry, and people'. 

10Supra, note 3 at 153. The public ' gQod prevents an otherwise 
useful operation from harming others, i.e., a rendering' plant in a r'es;
dential area. The public use concept is demonstrated by taking under 
eminent domain for a road. Eminent domain requires compenScation while 
public purpose does not. . . 

1 1 Comment, "Effect of Private Restrictive Covenants on Exercise 
of the Public Power of Zoning and Eminent Domain," 1963 Wisc. L. Rev. 
320 (1963). . 

l2Village of Euclid v. Ambler Realty Co., supra, note 8. 
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· . . 

In 1926 the Standard State Zoning Enabling Act was published by the 

.. ~ Un'1ted States Department of Conmerce. The States then had a model 

act to enact into law which enabled urban areas to draft local zoning 

ordinances. Historically, cities zoned in order to lessen congestion 

in the streets, decrease fire hazards, and. regulate certain height 

and bulk regulations. 

Rural zoning, on the other hand, is a relatively recent inno

vation. While the methodology remains basically the same, the goals 

to be attained by rural zoning are a bit more complex and difficult 

A city is a separate entity unto itself with particular powers and 

boundaries. The city·s only concern is with itself. The county, 

depending on size and location, has multifaceted problems encompassing 

several other zoning jurisdictions. A county is faced with a multitude 

of problems when it comes to enabling legislation for ~oning. None

theless, rural land zoning has become a key instrument in combating 

the destructive elements that are inherent in urban sprawl. 13 Rural 

areas are confronted with what amounts to a dual zoning need. Their 

zoning must encompass not only the areas bordering what is known as 

the lI urban fringe ll but also the open lands yet to be developed beyond 

agricultural uses and undeveloped uses. The dual zoning needs are: 

first, protection for the rural area from waste and encroaching adverse 

uses; second, development of a comprehensive county plan (or regional 

plan if necessary).14 From the foregoing statement it can be seen 

l3Solberg, liThe Why and How of Rural Zoning,1I U.S.D.A. Informa
tion Bulletin (No. 196, Rev. 1967). 

l4Conrnent, IIRura1 County Land Zoning in Kansas,lI 11 Washb. L. J. 
451, (1972). 
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that rura 1 zoni ng ; s beset wi th a task wi th ,which m:ostcQUnty go¥er~~ 

mentsare ill-prepared to cope. Not only do , counties. have to consider 

their own unincorporated areas, but also, they must ant.i:cipatewhat 

other counties are doing as well as what the incorporated a rea. s within 

their boundaries are doing. 

Rural land is fast losing pace with development andgr,Qwtb 

radiating from the urban centers. Whi lerura 1 unincorporated lands 
.' . . . . 

near urban centers are facing grave problems, even those remote counties 

with no great center of population are not irm1une from ' the problems 

created by zoning or a lack thereof. As the interstate highway system 

criss~crosses the countryside, previously remote areas are opened up 

for development, as either new subdivisions or recreational areas .• As 

our cities become more crowded, the urge to leave urban confinement and 

blight for the pristine rural countryside increases. The natura lre

sources in the rural unincorporated areas attract the city dw-el1er$~ 

and subdivisions ar'lse overnight. While at first the influx of new 

people is looked upon as being a godsend, 15 · it soon becomes app.arent 

that it creates more problems than it solves. A rural county, which 

prior to the arrival of new part-time residents had a marginal tax base 

to support marginal services, is now faced with the need for more roads, 

police and fire protection, public health, and a myriad of other needs 

that it must provide. 

Through proper planning and resourceful county government, an 

unincorporated area can avoid having its landscape become blighted with 

15Boosterism is fast loosing its attractiveness as it is becom
i ng apparent that provi di ng necess'ary servi ces is more expens i 'Ie than 
originally thought. . 
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· 'iub,standard housing, no restrictions on uses. and no consideration for 

the health of the inhabitants and the health of the environment. In 

order to accomplish the goals of orderly growth and development com

patible with the area, it is becoming increaSingly more apparent that 

the traditional American theory of absolute ownership of land is not 

the prevailing view. Dominion over use, development, misuse or other 

treatment of the land by a fee simple owner has materially changed and 

, decreased in recent decades. 16 

II. Rural Zoning: 'past,Present,and Future 

The term IIrural zoningll, as used in this paper, is broadly 

defined as zoning outside the boundaries of incorporated municipalities 

plus zoning of rural areas within towns or townships of jurisdictional 

incorporation. 17 However, in order to fully understand and appreciate 

the problem of rural zoning, it is necessary to look to the past to 

learn what land use controls were used and the resulting patterns and 

needs that arose. IIProperty is shaped and controlled by law but law 

is shaped and controlled by soci~ty.1I18 Society in the early days of 

the United States was firmly entrenched with the idea that the right 

attached to property was absolute. It was felt that any governmental 

attempt to change or disturb this concept was an evil to be avoided at 

all costs. 

l6Cross, liThe Diminishing Fee," 20 Law & Contemp. Probe 517 
(1955). 

l7U•S. Deplt of Agriculture, "Rural Zoning in the United States: 
Analysis of Enabling Legislation" 1 (1972). 

18Cribbet, "Changing Concepts in Land Use." 50 Iowa L. Rev. 244 
(1965). 
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During early years of the United States there was a plentiful 

supply of open land in the west. To encourage settlement of this \l:i'st 

acreage~ the government used incentive programs for peo.ple to settle, 

cul tivate, and develop the land. The Homestead Act of 1862 was the prime 

factor in opening vast areas of the nation to settlers. The major form 

of development was, of course, the farm. Sti 11, vast areas of forest

land and grazing land remained to be settled, but the government re

tained ownership for future need (this future need was generally felt 

to make these lands available for private ownership when the time came). 

With the general feeling of society shaping the law, property concepts 

evolved into what Professor Cribbet refers to as laissez faire land 

poliCy.19 As a direct result, the traditional concept of Anglo-American 

law--the tradition of entrusting the protection of vital social interests 
20 . 

to private contract--was continued. The vast reserves of natural 

resources, not the least of these being the very land itself, could 

be decimated along with the inevitable forms of pollution all in the 

name of private property. This absolute property right could not 

remain unchallenged long. As certain individual cases of land-use prob

lems arose, usually involving two or more adjoining land owners, related 

but distinct bodies of law were employed to settle differences, namely 

waste, natural rights of possessors of land, and nuisance. 2l Of these 

19 I d. at 253. 

20 Id • at 253. 

2'cunningham, "Land-Use Control--The State and Local Pr.ograms," 
50 Iowa L. Rev. 367 (1965). 
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:'!'eoncepts perhaps nuisance contributed more to the budding area of the 

law concerned wi th land-use control s. 

The concept of nuisance became fixed in the law as early as 

'·the thirteenth century when it was employed to cover invasions of the 

p1aintiff 1s land due to conduct wholly on the land of the defendant. 

This remedy later evolved into a cause of action which arose from inter

ferencewith the use or enjoyment of another1s land. 22 While the con

stitutional validity of zoning was the focal point of the decision in 

EuCli~,the venerable common law of nuisances may be consulted, not 

for the purpose of controlling, but for the helpful aid of its analogies 

in the process of ascertaining the scope of the (police) power.23 As a 

result of nuisance law one could use his land in any manner he chose, 

so long as it did not serve to injure his neighbor (sic utere tuo ut 

alienum non 1aedas). While this concept was found frequently in various 

forms of litigation in the cities, nuisance law in the rural areas was 

rarely employed unless some extremely noxious or bothersome use came 

into being. For a long period of time, the absolute property concept 

tempered by the law of nuisance ruled the emerging patterns of land-use 

in rural areas. 

As the population of urban centers continUed to explode along 

with the meteoric growth of cities, those property owners in the rural 

areas near larger population centers began to realize the proverbial 

gold mine upon which they sat. The value of their land increased so 

22W. Prosser, Law of Torts, 572 (1971). 

23Vi11age of Euclid v. Ambler Realty Co., supra, note 8. 
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they were able to sell to the h.i ghest bidder r.egard les$of uSI. ind 'its 

eventual result. Besides the canmon law method of nuisance law in land~ 

use control, other devices wer~ available to the private sector to 

control the use of the land. A property owner could control the la'nd 

he owned even after it was sold, by certain devices which were employed 

to maintain his wishes. These very popular devices concerned the. actual 

parcels of land themselves and the proof of ownership-the deed. Deed. 

restrictions and covenants were used by private owners to maintain and 

present use of land much the same as zoning would do today. These 

controls were the forerunner of subdivision control which is a component 

of zoning. However, whereas zoning depends upon the surrounding circum

stances as the basis for its reasonableness and validity24 and is there.-

fore flexible, private restrictions are not as flexible and, indeed~ 

may become a burden and not a benefit. In order to change a private 

restriction the consent of all the landowners is required. This is 

sometimes easier said than done. Any restriction which is not illegal 

or offensive to public policy can be used. 25 While convenants have 

formed the basis for the regulation of subdivision growth and arise 

from private property interests, they are not inrnune from governmental 

regulation. The sovereign right of eminent domain may serve to extinguish 

the covenant where there is a taking for public use. 

Before 1926 land-use controls were in effect. They were not 

public or governmental but smacked of the concept of laissez-faire. 

24Wulfsen v. Burden, 241 N.Y. 288, 150 N. E~ 120 (1925). 
25 . 

J. Cribbet, Principles of the Law of Property, 279 (1962). 
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,:As land uses became more specialized. i.e •• recreation, agriculture, 

and residential, it became more and more apparent that traditional 

forms of land-use control would have to give way to a new philosophy. 

As , ear1yas the first decades of the twentieth century. it became apparent 

that some new form of control would be necessary to ensure orderly growth 

and development of the rural areas. Already vast areas of rural America 

was relegated to being dumping grounds, areas of substandard housing, 

and, in genera1,receptac1es of all that the urban areas did not desire. 

With the increase in population in the urban areas, there increased 

the need for national resources and ,agricultural products. Coupled 

with these needs was the burgeoning automobile industry which would 

revolutionize American Society. 

Now vast numbers of Americans could evacuate the cities for 

the countryside, leaving in the automobile1s wake a plethora of bill

boards, eateries" gas stations, and junk-yards. Increased mobilization 

brought with it those great ribbons of concrete and macadam which un

locked the hidden treasures of recreation areas hithertofore inaccessible. 

Before long, small communities sprang up along highways and the deteriora

tion of the unincorporated areas began. It should not be assumed that 

Detroit was the sole factor. It was not, but it was perhaps the chief 

ingredient. As the rural areas began to expand from agriuc1tural uses 

and undeveloped uses, it became apparent that certain controls would 

have to be utilized if the character of the land was to be preserved • 
. 

In addition. with the added influx of people, rural counties recognized 

(or should have) that it cost money to maintain adequate services for 

the populace. This presupposes, of course, that such services were 
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provided. In many areas without buildi.ng or sanitation cod'es, llttle 

or no attention was paid to public health problems •. Naturalres'UlJ'rtls 

were being depleted at alarming rates with little or flO toncer'n fOir' 

replenishment or conservation. The theory of· laissez-faire property 

ownership was hard at work to get as much as possible befor'e it ran out. 

A combi na tion of a 11 these factors gave impetus to forward ... 

looking states to counter this appalling rush tow'aste. Private pr'op

erty's absolute right doctrine was fast losing pace with current philo

sophy. The turning point in the American theory of absolute ·ownership 

in land appears to be 1926 with the publication of the Standard State 

Zoning Enabling Act. The Euclid case, validating the co·nstitutionality 

of the concept of zoning as land-use control method, was the clarion 

call for all planners to come to the aid of their country. 

Although Euclid was decided almost 50 years ago, the status of 

zoning in rural or unincorporated areas has not changed significantly 

since that time. While the conventica1 wisdom has tacitly been demanding 

a change in land-use control, the wheels have been slow to grind. It 

appears that the laissez-faire property ownership concept, while watered 

down to a great degree, continues to be dominant in most areas. There 

have, however, been strides taken to abate the misuse of land, both 

public and private. Only 37 states have passed enabling legislation 

granting zoning power to all their counties. 26 One motivating factor 

in rural zoning concerns the depletion of the natural resources, in 

many instances timberland, which created pockets of land having very 

little economic earning capacity. These factors resulted in the 

26Supra, note 15, at 459. 
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enactment of zoning r,egulations designed to prevent uses of the land 

which were incompatible with the nature of the land itself. By such 

zoning the local governmental entity could restore the lost tax 

revenues from the ma,rginal use to the higher use allowed. By this is 

meant that land used for a less than prosperous agricultural use which 

resulted in fewer collectable taxes could be returned to such uses as 

forestry and recreation. These uses have more economic vitality. At 

the same time these uses do not put such a heavy financial burden on 

the county that it cannot support itself. These increased governmental 
. 

expenses take the form of costs of roads, schools, and forms of 

social welfare. These zoning laws in those counties so enabled are 

prime examples of reduction in the scope of the fee simple owner's 

choice of use of his 1and. 27 

Unincorporated or rural areas are not those exclusively 

relegated to the more remote areas of the country. Within the defini

tion of rural area are included those areas which abut the large urban 

areas as well as small incorporated towns and villages. One of the 

greatest problems facing the unincorporated areas is suburbanization. 

Suburbanization has been defined as the expansion of the urban center 

into adjacent unincorporated areas. 28 Urban sprawl is one great 
. . 

possibility of the urban area reaching out into the surrounding county 

and rural area. In order to supply land for the proliferating subdivi

sions and shopping centers which accompany them and the freeways, good 

27supra, note 16, at 518. 

28Comnent, "County Zoning in Iowa," 45 Iowa L. Rev. 743 (1959-
1960) • 
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productive land is swallowed up. Asadi'r'ec,t result. ,con:cern hI. 

increased over the conversion of ope,n spa'ce land if':ldfa,rm ] :an·dQ\f1 

the fringes bf expanding urban areas .Whi le the t :Nditi():r!l:11 met b<.od:s · 

of governmental control have beenexercis·ed ~,oc()ntrol this :pr,o;(e.s$ 

(zoning a.nd the power of eminent domain), another means has . b'a'en 

utilized. Preferential tax treatment to p:r,eserve ag:ri ,cultuiral and 

open space · land has beenemp 1 oyed not as a revenuemeaSUf:e but IS a . 
. '. 

control measure. 29 By this measure~an owner of the la,nd is not coe.f:ced 

by false land values to sell his land to a developer. Three very 

important purposes of land of land-us, control are thereby ,arrived at: 

first, land which because of inherent features is· valuable as open space . 

to society is preserved; second, land is preserved ·which would be dang,er

ous to use for any urban purpose~ and; third, by restricting uSia on this 

particular land, development is directed toward other areas which m.ay 

be more sui ted for development. 30 

An example of the first use would be that of a greenbelt or 

buffer area. This use would aid in the breaking down of monotonous 

look-alike Levittown type developments. More and more uninc6r'porated 

areas are becoming aware of zoni n9 or restricting use because ofcon·

siderations to natural phenomenon such as drainage patterns and water

sheds. The second purpose for preserving open space 1andisa prime 

example of planning for uses compatible with the land.. It would do no 

good for a development to be built in an area prone to flooding. Equally 

Lands, II 

29Comment, "Property Taxati on of .Agri cul tura 1 
8 Harv. J.Legis. 158 (1970-1971). 

30Id • at 159. 
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: •. , "mportant, existing developments would benefit, as they would not 

hav·e to concern themselves about flood control and the like. The 

third example concerns the possibility of coercing development to an

other area that is in need of such development. It seems as though 

because of existing social, economic, and geographic conditions, some 

areas are developed at a more rapid rate than others. If agricultural 

land and undeveloped open space land are allowed to exist, then areas 

that would benefit from development and not remain a burden would be 

allowed to open up. 

The once absolute freedom enjoyed by owners to develop their 

lands without facing control by others, which was once a part of our 

laissez-faire heritage, has now been greatly diminished. The most 

sweeping of these restrdctions are those of zoning regulations. It 

is also recognized that there have long been controls other than 

tho'se of zoning per see Building codes as well as proper exercise of 

the police power have also served to restrict land usage. 

As society dictates what current concepts are employed in 

land-use controls, it is apparent that the traditional views of owner

ship rights have changed. Following the common law concepts of nui

sance and laissez-faire, zoning attempted to regulate controls by 

proscribing certain uses and allowing others. Because of ever-changing 

needs of society, the relatively new philosophies also require change. 

At first zoning was strictly construed by the courts only as its 

bearing on the state's police power was concerned. If the proposed 

legislation bore a reasona~le relationship to the valid exercise of 

the police power, i.e., health, morals, welfare, and safety of the 
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of the pub 1 i c, then the courtswou 1 d upho ldthe st'atu'iOe ,,'Sljln!Cje&f0!f1~·N 

by its very nature is local in na ture ,no definite cri t'eriahavie ;e"~:r' 

been establ ished. Conditions change and so does the need 'F-G.rz\om~)n!9J'i. 

liThe original concept of zoning was preventative: thenewconcef't'i<s 

creative. 1131 

Zoni ng now is concerned wi th comprehensi ve plans .. , a'nd 'cQmp',re'" 

hensive plans tend to transcend private property rights and're,place 

them with cOn111unij:y, or public goals. It is more and mo:reevident tJ"at 

the public good is now being served. At one time zoning for aesthetics 

was not considered cons ti tut i ona 11y valid. Fora varietyofreaso'ns, 

cou rts a re now begi nn i ng to recogn ,i ze the va li d i ty of zon ing f.or ai@S'" 

thetic reasons. 32 Of course, in many cases there may be otherrelsons 

underlyi,ng the aesthetic aspect such as economics (tourism as a prin

cipal cash producing business). In order for ,the p'roposed ordin·anee 

to pass muster it must bear a necessary relationship to the public wel

fare. 33 It becomes increasingly apparent that land-use controls are 

becoming more rigid and are losing their once individual character. 

One of the doctrines in land-use control which may playa big 

part in environmental controls is that of the IIpub 1 ic trust ". The bas i s 

for this doctrine as stated in simple terms is: certain public lands 

and waters are inalienable. 34 In the landmark case of Illinois v. 

31 Supra, note 18, at 260. 

32pearce v. Village of Edinz, 118 N.W.2nd 543, 263 Minn. 553 
( 1962) . 

33People v. Stover, 12 N.Y.2d 462, 191 N.E.2d 272 (19'63). See 
also" Comment, "Aesthetic Zoning: The Creation of a New Standard,11 
48 J. Urban L. 740 (1971). 

34Reitz, Environmental Law, 2d ed., 5,32 (1972). 
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Illinois Central Railroad Co.,35 the court held that these public 

lands are in a trust devolving upon the state for the public, and 

because these lands hold a special interest and value for the people 

they can nat be transferred. Since the doctrine speaks of only 

public lands, there is doubt as to whether this doctrine would ap

ply to private land. In rural unincorporated areas some rejuvenated 

fonn of the public trust doctrine applied to private land based on 

reasonable exercise of the police could be used to protect and pre

serve existing uses and maintain land in whatever form it was in. 

In other words, land being used agriculturally could be preserved as 

being farmland by tax exemptions in the fonn of preferential treat

ment. Ths public has a right to eat and be clothed so it would seem 

that this would be a logical extension of the public trust docttine. 

In a recent Wisconsin Supreme Court case,36 the Court was 

faced with an issue that seems to relate directly to the public trust 

doctrine. In Wisconsin's Navigable Waters Protection Act, sec. 144-

26, the legislation's purpose is set forth as being to lIaid in the 

fulfillment of the states' role as trustee of its navigable waters 

and to promote public, health, safety, convenience, and general wel

fare". The land in question was located along the southern edge of 

Lake Noquebay, Wisconsin. Because of its geographic nature the land 

was classified as wetland and thus protected by statute.
37 

The issue 

to be resolved by the Court was whether the conservancy district 

35146 U.S. 387 (1892). 

36Just v. Marinette County, 56 Wis. 2nd 7, 201 N.W.2d 761 
(1972). 

37Id • at 768. 
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prov; s; ons and the wet1 ands fi 11 iog re"strittio:ns wereu'flc0:fl;'stitllliit.,.1i 

because they amounted to a taking without comp,ensatio,n. T'tle Cc:l:iJJrf'U'J 

and State argued that the statutoryrestri ctiQns con,stitutf!:€l !J!r(),t!ff' ' 

exercise of the police power and did not constitute a taking wi'thout 

compensation. 38 

The Court held that the statutory regulation was 'not an un ... 

reasonable exercise of the police power because it served to "prevent 

harm to public rights by limiting the use of private prope'rty to, tts 

natural uses." 39 The decision seems to emphasize that land in the un

incorporated areas may indeed serve a public purpose and that these 

public purposes transcend the traditional concept of1aissez-fair(!,. 
, , 

Whi 1e it is true that Wisconsin has long been in the forefront" in la'nd-

use controls, it would not be far-fetched to assume that other states 

would take similar steps to protect the environment and its natural 

patterns while at the same time providing for orderly, ' planned develop

ment with equal consideration for both private property and the overall 

public right. 

III. A Study of County Zoning: Wisconsin 

In the preceeding pages the overall history of rural zoning 

has been related. It is not an in-depth study but rather an overview 

to give the reader a feel for the subject. In this section of the paper, 

we will look into the county zoning of Wisconsin as it relates to rural 

areas. The paper will primarily focus on the northern section of Wisconsin 

38Just v. Marinette County, 56 Wis. 2nd 7, 201 N.W.2d 761 (1972). 

39Id . at 768. 
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and one of the counties located in that region, Oneida County. 

Wisconsin has been in the forefront of land-use legislation, 

being the first state to pass enabling legislation permitting its 

counties to zone land in unincorporated areas. 40 This legislation 

enables counties to regulate: (1) areas within which agriculture, 

forestry, and recreation may be conducted; (2) location of roads, 

schools, and comnerce; (3) location and size of buildings; (4) lot 

usage; (5) population distribution; (6) areas along water courses 

in which certain industries may be prohibited. 4l The area of Northern 

Wisconsin, including Oneida County, is heavily forested with many 

streams and lakes. The need for land-use controls in this area will 

be discussed as will be the results of the above legislation. 

Oneida County, Wisconsin, was the first county to enact a 

rural zoning ordinance in 1933. It set up a forestry district in 

which agriculture and all other land uses associated with year-long 

residences were prohibited. Forestry and seasonal recreation were 

permitted and, indeed, encouraged. 42 The reasons for the passage 

of the local zoning legislation were tax delinquency, the increasing 

amount of cut-over acreage43 resulting in submarginal farming, and 

the growing costs of providing public services to isolated settlers 

40Wehrewein, "County Zoning and Consolidation," 11 Wis. L. 
Rev. 136 (1936). 

41Comnent, "Constitutional Law-County Zoning," 11 Wis. L. 
Rev. 543 (1936). 

42Supra , note 40, at 136. 

43Cut-over land is the resultant acreage after extensive 
logging operations have been carried out. 
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and fanners without adequate tax basis. 44 It was ttle general 'teeJ;LrIltl 

in the early twentieth century inW·isconsin that the c.ut-over laJ'iJiJs . 

were destined to become prosperous farms with the logging operati,ona 

aiding in the clearing of trees and growth. This was not the case 

as the land was marginal for heavy agricultural purpos.es. 45 

The farmers who did inhabit this area had moved into the 

cleared areas after a certain portion of the land had been cleared by 

the loggers. At first these farmers would raise hay for the dray 

animals of the lumber companies. The operation was barely profitable, 

and asa result the 'county did have a means to assess tax revenues. 

However, when the commercial amounts of lumber were exhausted, conser-

vation not yet being practiced, the hay market disappeared with the 

exit of the loggers. But the farmers stayed on, struggling to raise 

crops on what has been referred to as marginal lands. These settlers 

became impoverished, and in some instances sickness and disease took 

their dreadful toll. It soon became evident that something had to 

be done, both for the people and the county itself. As a result, 

Oneida County enacted a rural zoning ordinance to (1) help reduce the 

cost of local government and (2) encourage better land-use controls and 

resources. 46 

On 16 May 1933, Oneida County Board adopted the first county 

44supra, note 40, at 136. 

45Wilson, "Zoning for Forestry and Recreation: Wisconsin's 
Pioneer Role," 41 Wisconsin Magaiineof History 102 (1941). 

46University of Wisconsin Bulletin 479, "Rura1 Zoning in 
Wisconsin" (1948). 
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z'o;n1ng ordinance in the nation .establishing forestry and recreation 

districts. The constitutionality of the rural zoning ordinances was 

upheld in 1931 when the Wisconsin Attorney General handed down the 

fol1 owi ng opin; on ·stati ng the pol icy reasons underlyi ng the deci si on: 

The county zoning statute is 
undoubtedly in the public wel
fare. The cut-over areas of 
northern Wisconsin speak as 
eloquently against haphazard 
development as any city con
dition. The spotting of 
these lands with remote or 
abandoned farms, resulting in 
sparsely settled districts 
with insufficient population 
or value to support roads and 
schools or to afford the com
forts of living that this day 
should give to all, the mis
directed efforts to farm lands 
not well suited to agriculture, 
with resulting personal grief 
and social loss; the far
reaching economic ill-effects 
of stripping the state of tim
ber, the fire hazard of the 
cut-over lands, and the fire 
hazard of human habitations 
in their midst, all cry out 
for planning, for social d17ec-
tion of individual effort. 

The Euclid standards of the reasonable use of the police 

power are fully ~mbodied in this opinion. The general welfare, 

health, safety, and morals of the peoples of the rural areas were 

carefully alluded to in the opinion thus setting forth a basis for 

other counties to follow. In order for these counties to realize 

their full zoning potential, the Wisconsin legislature in 1927 

470pinion of the Attorney General of Wis. XX, 755-756 (1931). 
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passed the Forest .Crop Law. 48 The purpose of enacting this cent,blinl 

act was to discourage the destruction of the rernaining forests and 

to encourage the growi ng of timber as a cr'op by redU,ci ng the annual 

tax charged on forest land. The special tax treatment made it prof ... 

itab1e for those holding the land to use their 'land for forestry pur ... 

poses. As a direct re$u1t, the county regained its financial sta

bility, and the inhabitants regained a viable means of making a living. 

Under the provi s ions of the Fores t Crop Law, the 1 and owner put the 

land in timber. The annual tax levied is ten cents per acre and is 

in 1 i eu of the genera 1 property tax. Thi s tax wi 11 not vary as long 

as the land remains under the statute. 49 The tax is a severance tax 

and is levied at a rate of 10% of the value of the timber removed. 50 

There are penalties and remedies available if the land owner does 

not abide by the statute. The practical effect of the law is to en;... 

courage owners to allow the timber to mature before harvesting the 

crop. Not' on ly does the county coffer recei ve money, but the once 

pockmarked countryside is again wooded • . The watershed is protected, 

wildlife promoted, and another source of revenue is encouraged, recreation. 51 

The success of rural zoning to a large extent depends upon 

how much it contributes to the development of a better program of 

land use. 52 Rural zoning in Oneida County was furthered by the enact-

4Bwis. Stat. ,77.02 (1957). 

49Id. 

5Dwis. Stat. 177.06(5) (1957). 

51Waite, "Land Use Controls and Recreation in Northern Wisconsin," 
42 Marg. L. Rev. 272 (1959). 

52Supra, note 46, at 26 • 
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ment of the Forest Crop Law. It was apparent to the county leaders 

that in order for zoning to succeed, there had to be a purpose or 

plan. The original purpose of the rural zoning legislation in north

ern Wisconsin was to discourage farming in the cut-over areas and 

to effect; ve ly keep agr; cu 1 ture from those other uses whi ch coul d 

be better developed. In northern Wisconsin. as elsewhere. use dis

tricts are set up with the idea being that they be exclusive as 

determined by its classification. The three uses that have been 

designated have been Forestry, Recreation, and Unrestricted. 53 

As with the zoning legislation elsewhere, these districts have been 

delineated as being exclusive and the uses therein are limited. 

County boards have prohibited agriculture or other use in a forest 

district not only because an isolated farmer would cause a financial 

burden because of increased services, but also because the land is 

unsuited for any use other than that of forestry. A small tract 

being used outside the general use allowed may cause hazards and at 

, the same time prevent the orderly regulation of stream flow and the 

promotion of wild life. 54 

While forestry has been of prime inportance in the overall 

rural zoning picture in Oneida county, another use that has had 

much attention is the closely related use of Recreation. Northern 

Wisconsin is a region where outdoor recreation is ideally suited. 

The scenery and climate offer much to those who wish to spend their 

53supra, note 51, at 275. 

54Supra , note 46, at 6. 
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leisure time hunting, fishing, or camping. Sefore th$ land~u$1 QI"~ 

trols came into being, the recreation. industry hactgrownup hiPhi~~ 

ardly. As is the case in many rural unincorporated areas" the siPly 

sites became overdeveloped with no sense of purpose or regulat;oJi1, ... 

Many areas took on the appearance of shanty towns with thela.nd pwn(Jr 

attempting to squeeze as much is he could from the parcels Qf lind 

he subdivided. With the passage of the rural zoning ordinances? 

measures were taken to correct these problems. The major probleml 

in setting up recreation districts arose in the determination of e}(~ 

isting nonconforming use. Zoning ordinances control only futu,re 

development: it is not retroactive; thus, a land-use in effect at 

the time of enactment of the ordinance may becontinued. 55 TheprQ~ ... 

1 em of nonconforming uses, of cours.e, does not only exi st in recre ... 

ation use areas, it exists in all use districts. 

Oneida County and its sister counties in northern Wisconsin 

were able, by enactment of county zoning legislation, to reVerse ~ . 

potentially disastrous course. While the forestry program coupled 

with a zoning ordinance was able to revitalize a sagging economy, 

there still were problems in the area of recreation and commercial 

zoning.· While the nature of Wisconsin and its environment is some

what different than that of Texas, Wisconsin's statute could serve 

as a viable example to help plan land-use in uninGorporated areas 

in Texas. 

55Supra, note 45, at 102. 
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IV. Conclusion 

As the need for land continues to grow with the population, 

devices are needed to maintain orderly growth. These land-use de

vices must not be static but must be flexible and capable of coping 

with change as it occurs. Zoning should be a contemporary tool 

utilized to regulate land~use to ensure that our natural resources 

are developed in an orderly manner. 

Land-use planning in rural areas is still in its infancy. 

We have seen how, in one state, the theory of laissez-faire land 

ownership evolved into one of controlled use because of economic 

stagnation. Our rural unincorporated areas are fast approaching a 

critical stage. Unless steps are taken to provide for orderly and 

regulated growth, the remaining unincorporated land will be de

veloped without regard to future impact. 

This is not to say that no more development or growth should 

take place. Growth and development are necessary and vital to our 

state and nation. Disorderly and haphazard development are in in

imical to the public interest. It is this public interest which may 

become the focal point in formulating zoning in unincorporated areas. 

The public has an interest that approaches a right in preserving nat

ural resources; to be included in the term natural resource one must 

consider the quality of life. In order for there to be effective 

zoning in unincorporated areas, it is felt that the traditional 

property law concepts must be altered. The public benefit must, of 

necessity, transcend private gain to a certain degree. The Wisconsin 
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courts have shown the way in a line of cases 'etA 1m ina t ingwi th~ij'$ t 

Y.... Marinette Countj'56 in upholding the constitutional ity of takin'9 

of certain private property. 

The problems of zoning in the unincorporated areas are com

plex and varied. Perhaps the greatest single issue to be res,olv,ed is: 

Who is to accomplish this gargantu.an task? It is not the purpose 

of this paper to answer that volital question. Suffice it to say 

that the county its·elf knowing best its peculiar circumstances should 

be the governmental agency to cope with the 1 ssue. S i ncel and-us·e 

and its problems do not follow county bounrlry 1 i nes, some fonn ·ofre ... 

gional considerations should be undertaken to ensure c~patib;lity 

of purpose. 

The present non-system in Texas must not be allowed to con

tinue. Through proper legislation, the conflicts inherent inzon1n9 

can be overcome. The general public should be educated as to the plan 

to be implemented. It is only through a well informed citizenry that 

a viable land-use control program can prosper. Polk County, Texas, 

is an example of how a basically unincorporated area was able to cope 

with the burgeoning problems brought on by the development of a large 

recreational area. The individual land owner must be shown that by 

zoning his land the relative cost to the government is lessened and, 

perhaps more importantly, by this classification better use of land 

resource is encouraged. And so it is seen that in order to be effective, 

rural zoning should be the expression of a well-conceived land use 

56Just v. Marinette County, Supra, note 36. 
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program and should function in close cooperation with other land-use 

activities. 57 It is not too late to prevent the nation from being 

paved over with the resultant loss of lush, green meadows and clean, 

fast flowing streams. 

57Supra, note 46. 
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THE CONSTITUTIONALITY OF LAND USE PLANNING 

IN UNINCORPORATED AREAS 

As the population of the United States increases, the amount 

of uninhabitated, untilled land decreases. The industrialized American 

technology places greater demands every year on the natural resources 

of our great society. The energy reserves are becoming depleted, water 

resources are becoming polluted, land becoming unproductive, air 

becoming poisonous and our scenic countrysides becoming scarred. In 

recent years more and more Americans have begun to question this un

bridled, reckless growth. Conservationists, politicians and scientists 

have started searching for methods to reverse the process. From this 

. s'earch at least one thing has become apparent--better and more compre

hensive planning of the use of our resources and land is needed. No 

longer can industrial and metropolitan expansion go uncontrolled. We 

must ensure that the vestiges of our resources and scenic countrysides 

be utilized in their fullest and most productive capacity. 

Land use planning has long been employed by municipalities to 

direct an orderly growth in the most populated areas. And not since 

the Supreme Court decided Euclid v. Ambler Realty companyl and Nectow 

v. City of Cambridge2 has the constitutionality of municipal land use 

1272 U.S. 365 (1926). 

2277 U.S. 183 (1926). 
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planning ordinances perse been seriously questioned. Realizingthiat 

the Constitution must be interpreted in the light of changing tech

nology in order to remain valid, the Court in Euclid said: 

"{F}or while the meaning of constitutional guarantees never varies, 
the scope of their application must expand or contract to meet . 
the new and different conditions which are constantly coming . 
within the. field of their operation. In a changing world, it is 
impossible that it should be otherwise. 'i3 

The court went on to hold that municipal zoning ordinances are a con

stitutional exercise of the state's police power. The question is not 

as simple as may first appear. In order to arrive at the answer it is 

first necessary to understand the underpinnings of Euclid. 

The Supreme Court in Euclid stated thatrnunicipal zoningordin

ances Jland, all similar laws and regulations, must ·findtheirjustifi .. 

cation in some aspect of the police power,asserted for the public 

welfare. 114 The scope of police power has never been precisely deter ... 

mined5 but is generally expressed as the right to impose regulations 

for the preservation of the public health, safety, morals or general 

welfare. 6 The court set forth two guidelines for detennining the 

extent of a legitimate exercise of police power. The first is the 

legal maxim sic utere tuo ut alienum non laedas. 7 The second is the 

3Euclid v. Ambler Realty Co., 272 U.S. 365, 387 {1926}. 
4 Id. at 387. 

5The court in Euclid stated that the line which separates the 
legitimate and illegitimate assumption of police power is not capable 
of precise delimitation. 272 U.S. at 387. 

6Euclid, supra at 365; Nectow, supra at 188; Lombardo v. City 
of Dallas, 73 S.W.2d 475 (Tex. 1934). 

7 liSa use your own property as not to injure that of another. II 
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. . 8 
. law of nUlsances. The court emphasized that these legal theories are 

not to be used for lithe purpose of controlling. but for the helpful 

aid of its ·analogies. 1I9 But even these two guidelines offer little 

help as the law of nuisances is an extremely vague and undefined area. 10 

The effect of the Euclid decision then is that municipal land 

use ordinances are constitutional as long as they don't unreasonably 

restrict the individuals right to use his land as he sees fit. There 

is one important concept that can be derived from the Euclid guidelines. 

If the law of nuisance is to serve as an aid in determining the scope 

of police power, then the area of public nuisance is part of the guide

lines. And the law of public nuisances has declared illegal inter

ferences with public health such as the keeping of diseased animals or 

a malarial pond; interferences with public morals such as gambling 

houses and houses of prostitution; and interferences with public con

venience such as obstructing public highways and streams and polluting 

streams. ll 

THE TEXAS ATTITUDE 

Texans have long been steeped in the tradition that when a man 

owns a piece of property in fee absolute, he owns all rights, interests 

and powers in that property. In other words a man should be able to 

use his property in any manner he desires so long as he doesn't 

8However, both guidelines are closely related. 

9277 U.S. at 387. 

lOprosser, Handbook of the Law of Torts 571 (45h ed. 1971). 

11 Id • at 584-85. 
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infringe on another man IS' right to use his proJ:lerty inanym'lnner "e 
desires. Thus,. it was hardly surprising when the Texas SUJH'e,rneCourt 

in 1921 struck down a Dallas zoning statute in Spann v. City of DiJti$,.l,1 

Although recognizing the state's police power to protect thepubli~c'$ 

health, safety, morals and general welfare, the' court adamantly defe:nd,ed 

a man's right to use his land as hechoses by stating: 

"Property in a thing consists not merely in its ownership and 
possession, but in unrestricted right of use, enjoyment and 
disposa'l. Anything which destroys any of these elements of 
property, to that extent destroys the property itself. The 
substantial value of property lies in its use. If the right 
of use be denied, the value of the property is annihilated and 
ownership ;s rendered a barren rights. Therefore a law which 
forbids the use of a certain kind of property strips if of an 
essential attribute and in actual result proscribesitsG)wner,.. 
ship. , 

liThe police power is a grant of authority from the people 
to their governmental agents for the protection of the health, 
the safety, the comfort and the, we 1 fare of the pub 1 i c ~ .. . .. ' 
(But) the police power is subject to the limitations imposed by 
the Constitution upon every power of government; and it will not 
be suffered to invade or impair the fundamental liberties of the 
citizen, those natural rights which are the chief concern of the 
Consti tuti on and for whose protecti on it was ordai ned by the' 
people •... 

liTo secure their property was one of the great ends for 
which men entered into society. The right to acquire and own 
property, and to deal with it and use it as the owner chooses, 
so long as the use harms nobody, is a na tura 1 ri ght. • • 

lilt is not a right, therefore, over which the police power 
is paramount. Like every other fundamental liberty, it is a 
right to which the police power is subordinate. ' 

II It is a ri ght whi ch takes, into account the equa 1 rights 
of others, for it is qualified by the obligations that the use 
of the property shall not be to the prejudice of others. But if 
subject alone to that qualification the citizen is not free to 
use his land and his goods as he chooses, it is difficult to 
perceive wherein his right of property has any eXistence. IIT3 

12235 S.W. 513 (Tex 1921). 

13235S.W. at 514-15. 
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The court went on to state that the police power should be exercised 

to protect the public's health, safety and comfort but only in situa

tions of "sufficient necessity and importance to justly warrant the 

exertion of the power." The court said that it was idle to talk about 

an ,ord; nary retail store threaten; ng the pub 1 i c health or endangeri ng 

the public safety. Therefore the zoning ordinance prohibiting retail 

dry goods stores in residential areas were not for the protection of 

the public's health, safety, morals or general welfare and the ordin

ance was therefore unconstitutional as an abuse of the police power. 

After the U.S. Supreme Court decided Euclid and Nectow the 

Texas Supreme Court reassessed their position in Lombardo v. City of 

Da11as. 14 In Lombardo the court held that municipal zoning ordinances 

were constitutional, stating: 

All Property is held subject to the valid exercise of the police 
power; nor are regulations unconstitutional merely because they 
operate as a restraint upon private ri~gts of person or property 
or will result in loss to individuals. 

But the court also stated that the police was subject to the limita

tions imposed by the Constitution and will not be permitted to invade 

or impair the fundamental liberties of the citizen. 16 Therefore, tithe 

police power is subordinate to the right to acquire and own property 

1473 S.W.2d 475 (1934). 

1573 S.W.2d at 478. 

16Id • 
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and deal. wi th it and use it as the owner chooses so long as tfllilJl.; 

harms nobody.1I 17 That ethic still prevails in Texas today. 18 

As the necessity of zoning has grown in Texas, howeve'r, tn. 
court has become more protective of rnunicipa1zoning statutes.feyr· 

instance, municipal zoning ordinances are not presumed valid 'unle.s$ . 

the complainant demonstrates that there has been a clear abuse of 

discretion~19 

PROBLEMS WITH LAND USE ORDINANCES IN UNINCORPORATED AREAS 

In order for land use ordinances in unincorporated areas to 

be constitutional, they probably must come within the police power 

domain. 20 This means that the ordinances must be for the preservation 

of the public health, safety, morals or welfare. The problem that arises 

is that the reasons for prohibiting land uses in unincorporated are.as 

differ greatly from those used in municipalities. For example, muni

cipal ordinances prohibiting certain types of uses have been upheld on 

the grounds they pose fire hazards and traffic hazards, etc. The threats 

to the public health and safety have been direct threats. The z·oning 

17 Id. at 479. 

18Swain v. City of University Park, 433 S.W.2d 727 (Tex. Civ. 
App.--Dal1as 1968, writ refld n.r.e.), cert. denied 90 SCt 563; City 
of El Paso v. Donohue, 344 S.W.2d185 (Tex. Civ. App.--E1 Paso 1961); 
reversed on other grounds 352 S.W.2d 713 (Tex. 1962) •. 

19 ." . 
City of San Antonio v. Hunt, 462 S.W.2d 536 (Tex. 1971); Town 

of Renner v. Wiley, 458 S.W.2d 516 (Tex. Civ. App.--Dallas 1970, no 
writ); City of El Paso v. Donohue, supra, note 18. 

20Euclid v. Ambler Realty Co., 272 U.S. 365, 368 (1926). As 
will be shown later there is an argument for constitutionality under 
the "public trust" doctrine. 
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of unincorporated areas will be against indirect threats to the public 

health and safety • 

.. But even though the threat to the public welfare is indirect, 

the threats are real. Man is finally beginning to realize that any 

imbalance of nature poses serious threats of harm to the public welfare. 

This is . illustrated by. the Alaskan oil pipeline controversy where it 

was shown that the pipeline would raise the ground temperature and 

thus disrupt the area"s natural wildlife and vegetation. 

AN ANALYSIS OF THE CONSTITUTIONALITY ARGUMENT 

The first thing to remember in determining whether land use 

ordinances; in unincorporated areas is constitutional is that all ordin

ances are presumed to be valid. 2l As stated in City of Corpus Christi 

v. Jones: 22 

'~f reasonable minds differ as to whether or not a particular re
striction has a substantial relationship to the public health, 
safety, morals, or general welfare, the restriction must stand 
as a valid exercise of the police power."23 

Given this presumption the state need only show that reasonable minds 

could differ as to whether land use ordinances are necessary in unin

corporated areas to protect the pub1ic's health and welfare. While 

it is true that certain restrictions may be held unconstitutional in 

21Swain v. City of University Park, 433 S.W.2d 727 (Tex. Civ. 
App.--Da11as 1968); City of E1 Paso v. Donohue, supra, note 18. 

22CitY ?f Corpus C~ris~i y. ~ones, 144 S.W.2d 388 Tex. eiv. 
App.--San Antonlo 1940, wrlt dlsm d Judgm. cor.} 

23144 S.W.2d at 379. 
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a case by case analys'is it sa-ems u'nl ike1y tfile.t ,amo,dieirn rQj(Jitl'rt WiOilfAHJI 

rule the ordinances unconstitutio'nal perse. 

Another problem is that no rexas court has :ev:e'r -h'eld 'o:rev'e;n 

hinted that the protection of see,nic andr'ecreationala,r'easisnecessary 

for the pres erva t i on of public hea 1 th. . However, s i nee 'p'wb 1 ic :nui sance 

law is available as an argiurnent fo,r the ~necessi tyof legis latJon, there 

is a good argument tha tthe pr:eservati onofsce,nic and recreational 

areas is necessary for public convenience. There is also the tenous 

argument that recreati onalareas are nece'ssary for the public's mental 

health as evidenced by psychologists speculations that crowded living 

conditions in th.e cities are responsible for creating.thestress that 

triggers many crimes of violence. 

PUBLIC TRUST DOCTRINE 

Some mention should be made of the public trust doctrine. 

Briefly stated that doctrine says that all public lands are held in 

trust for the public's use and enjoyrnent. 24 Traditionally the doctri.ne 

has been used to prevent public lands from being used, sold or leased 

to private individuals fQr usage inconsistent with the public's right 

to use the land. 25 For instance in Wisconsin the doctrine was imple

mented to prevent the state from selling a fishing lake toa private 

company who wanted to drain the 1 ake .26 The court stated that the 

24sax, liThe Public Trust Doctrine in Natural Resource Law; 
Effective Judicial Intervention," 68 Mich., 1. Rev. -471, 475 ... 78 (1968),. 

25 Id . at 478. 

26pri ewe v .Wi scons inState Land and Development Co .. ,9,3 .Wi s . 
534, 67 N.W. 918 (1896). 
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state held the lake in trust for the public's use and enjoyment and 

that allowing the lake to be drained would violate that trust. 27 

In California the doctrine was somewhat modified so that 

while public land could be sold or granted to private individuals 

the land was still imbued with the trust. 28 This meant that the private 

owner could not use land in any manner inconsistent with the public 

trust. 

This doctrine might be used in Texas to hold land use ordin

ances for unincorporated areas constitutional. The argument being 

that since at one time the state owned all of the land in Texas, then 

at that time the land was imbued with the public trust. In accordance 

with California, the selling or granting of the land to private indi

viduals would not defeat the trust. Therefore individuals today still 

must not put their land to any use that would violate the public trust. 

In determining whether there has been a violation of that trust it 

would always be necessary to weigh private individuals needs against 

the public's needs. 

The main argument against the applicability of the public trust 

doctrine is that traditionally it has been applied to tidelands and 

land under lakes and streams. But this is so since that is generally 

the land owned by the state. Where all the land is owned by the state 

as it initially was in Texas, there is no reason why the doctrine 

should not apply to all the land in Texas. 

27 Id • at 921. 

28sax, supra at 524. 
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CONCLUSION 

. While the c~nstitutionaljty ·of lanqluse ordi!,u~n~e$ 1n 

unincorporated are?lS is by no means certain, the cDurts in the p.ast 

have shown a wi 11 ingness torestr;ct pri vate Qwnership right$ whe)n 

necessary fo·r the genera 1 pub 1 i c I $ welfare. As the~c;Q1QQycrisi S 

worsens, there is no reason to beli'eve that the courts WQuld not be 

willing to impose reasonable restrictions on land in unincor'porated 

areas much the same way they imposed restrictions on land in munici

palities when the necessity arose. The courts w,llalways be avail

able to protect any rights that are abused. 
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'Woe unto them that join house to house, 
that lay field to field, till there be 
no place, tha t they may be placed a lone 
in the midst of the earth. Isaiah 5:8. 
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I. THE SETTING 

OPEN SPACE CONSERVATION IN TEXAS: 

To P~otec~ and.To Preserve the Recreational, 
Scenlc, Hlstorlca1 and Critical Ecological 
Areas in the Unincorporated Areas of the State 

There was a time, not long past, when the spacious territory 

called Texas seemed like a world, and the people there were few. The 

attitude of the Anglo-Americans who immigrated into Texas in the 1820 l s 

was that Texas was the American Promised Land. Stephen F. Austin told 

people who were interested in going to Texas that there was plenty of 

good 'farm 1 and in Texas for free. 1 Re 1yi ng upon Aus ti n 1 s representa

tions, hundreds of families eagerly left their homes and moved to Texas. 

To many of these pioneers, Texas appeared to be a world because of its 

vast size. In those days man could travel for weeks from almost any 

point within the state and still be in Texas. To others, Texas seemed 

like a world because within her confines there was plenty of everything 

to take care of all man1s needs. The latter rationale was surely main

tained because of the diverse geographical and physical characteristics 

of the state, and is plausible since there were so few people then liv

ing in Texas. Formerly the majority of Texans could and 'did tread on 

the resourceful land clumsily and used her natural resources negligently, 

without as much as a thought as to any serious consequence flowing from 

this conduct. 

Though unconscious of the fact, many of the~arly-day Texans were 

lC. Bishop, Lots of Land 35 (1949). 
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laying the foundation of the history of the American Wiest.. It w'as in 

Texas that the history of the American West begfns. 2 In the 1820's 

there were few true historical sites within the state as few men had 

traveled within the Texas world, and of those who had, few would be con .. 

sidered history-makers. Texas did possess valuable prehistoric s1-tes 

and archaeological treasures, but there were few men to discover their 

hiding places. · Many of the sites and landmarks which today we consider 

hi s tori c had no importance then ei ther, because they were novel or be

tause they had not yet become associated with an important event or 

person. 

In those early days there was no need for parks, for everyone 

could acquire land at little expense, and furthermore, in times past 

when each family had to provide its own food, there was little leisure 

time to enjoy recreational activities. Because there were so few people 

in Texas, there was little undue concentration of population and rela

tively no overcrowding of land by buildings and other man-:-made improve

ments. 3 Consequently, there was no apparent need to set aside and 

designate blocks of land as open space areas placing restrictions upon 

.' thei ruse. 

The early pioneers in Texas did not worry about conserving the 

state's natural resourceS. In the past, if a forest were imprudently 

destroyed for building materials or to clear land for planting crops, or 

if a rangeland were turned to a desert by overgrazing, there was little 

2D. Morgan, Rand McNally's Pioneer Atlas of the American West 
60 (1969). 

3In185Q, census data records 212,592 persons living in Texas. 
Texas Almanac 146 (1972). 
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discernible cause for concern, for there were thousands of acres of 

forestlands and rangelands still available for use. There was such an 

abundance of timber in the East Texas forests that the pioneer did not 

think it was necessary to replant other trees to take the place of those 

cut down. Instead of trying to save Texas' natural resources, the early 

settlers found it easier to move to other areas which had not yet been 

settled. Those were the days when Texas' storehouse of rich resources 

seemed to be without limit. Man thought that those days would never 

end. They have. 

In those early days there were few critical ecological areas, 

for Nature free of human interference tends to repair her ailing eco

systems'. At that time the only rea lly destructi ve forces at work from 

which the Texas environment needed to be protected were man-instituted. 4 

Reports of early visitors to the state before man became dominant 

are filled with expressions of wonder at the rich natural resources 

which Texas provided for man's use. The good fertile soil which had 

never known a plow could produce large crops of cotton. The East Texas 

forests provided trees which could be milled into lumber for homes and 

other buildings. The tall grasses which covered the fields and plains 

would furnish feed for livestock. The pleasant climate made life for 

man and beast somewhat easier than what might have otherwise been expected. 

It has been recorded that in many parts of the state in fonmer days be

fore man had made any impressional impact upon the Texas environment, 

livestock could safely stay out in the fields all winter without suf

fering physical harm. The Texas forests and woodlands were inhabited by 

4R• Dasmann, Environmental Conservation 3 (3rd ed. 1972). 
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deer, squirrels, and wild turkey which furnished the earTi.est: sk$"~ljefrr'$ 

with a fresh meat supply. The water in the Texas streams ancl laAte,$wcts 

clear and usua llyfi 11 ed wi th fish. H. H. McConnell, a native of t.til:9 

silvan Pennsylvania who had traveled abroad, came to Texas shortly after 

the Civil War. Even though McConnell had perceived aesthetic site' in 

Europe and in the New England States, he was ~xcitedby the natural 

beauty of Texas. In a verbatim entry in his diary, McConnell rep)'c).rted 

in December, 1866, his impressions of the Texas world of that time: 

Beyond doubt, the balmy and glorious climate, the gorgeous skies, 
the glowing sunsets, the pure and bracing atmosphere, the splendid 
landscapes, cannot be surpassed on the continent; and in the near· 
future, when the railroad shall have traversed its immense dis
tances, and the six-shooter shall have been replaced by the plow 
and school-house, no portion of our vast heritage will present so 
many attractions to the emigrant, the tourist, or the invalid, as 
the Empire State of the Southwest. 5 

Like McConnell pridicted, man came to Texas in great numbers in the 

years following the Civil War. In 1860 there were 604,215 people living 

within the state and by 1870 that number had increased to 818,579. By 
6 1880, the population of the Lone Star State had soared to 1,591,749. 

In 1889, some twenty odd years after McConnell recorded his ini'tial 

impressions of the state into his diary, while compiling a boo~ of remi

niscences, McConnell wrote a preface for his book which was to soon be 

published in which he noted that Texas had undergone a "wonderful change" 

with the elapse of time from a comparatively untracked wilderness of 

1866 which supported some 750,000 people, to a settled and progressive 

5H. McConnell, Five Years A Cavalryman 38 (1889)-. 

6Texas Almanac, supra note 3 . 
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civilization of 1889 boasting a population of 2,235,527. 7 McConnell 

anticipated that future change which man would wrought on the face of 

the Texas landscape would have an even more wonderful effect on the 

state with the passage of time. 8 

Eighty-four years have elapsed since McConnell predicted a bright 

future for the "Empire State of the Southwest". Today environmentalists 

and conservationists would question whether McConnell's predictions were 

correct, and they probe whether McConnell would consider the Texas of 

today wonderful. Let us examine the Texas of the 1970's and attempt to 

contrast a modern description of the state with the account which 

McConnell entered in his diary in 1866 to evaluate the effects of change 

in Texas. The clear water and pure air which McConnell described are 

today polluted in some areas of the state. The atmosphere around many 

of the state's principal manufacturing centers is no longer "bracing" 

but sometimes debi1iating. The smokestacks of a large number of Texas 

factories and industrial plants have emitted harmful smoke and in some 

instances dangerous gases. There is a long string of Texas cases which 

records the pollution of the state's streams and lakes by oil and debris 

generated by the oil production activity which is a major industry of 

the state. 9 Wi,th change, many a splendid landscape has been despoiled 

by the construction of some man-made improvement which was intended to 

improve the quality of life for man. To be objective in our analysis 

7McConne11, supra note 5, Preface, at i. 

Brexas Almanac, supra note 3. 

9See , Brown V. Lundell, 344 S.W.2d 863 (T~x. 1961); ~neral Crude 
Oil Co. V~iken, 344 S.W.2d 668 (Tex. 1961); C~rlety ~. Haml1ton, 384 
S.W.2d 795 (Tex. Civ. App.-Amari110 1964, no wrltten hlstory). 
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of the effect of changes brought about by the advent of the ind1ust:ril.al 

revolution to Texas, it ;s imperative to note that the samechan~le \Whl·:t1rn 

is charged with the destruction of the Texas environment, has broiught 

millions of dollars worth of business to Texas in addition to .p'rovidi'rl·g 

electricity, water for irrigation purposes, machinery, fuels, medicines, 

roads and superhighways, and the other amenities which Texans now enjoy. 10 

Within a short one-hundred years man has so modified the physical 

condition and biological environment of the state, and so desecrated the 

natural beauty while depleting many of the state's natural resources, 

that the attitude of many Texans toward their environment is finally 

undergoing a radical change. ll Many Texans now understand that those 

natural resources which cannot be replaced, e.~. oil and coal, must be 

conserved and used frugally, while the renewable resources, e.~. trees, 

must be replaced or renewed as they are consumed. Concerned Texans are 

now actively struggling to guard and to save the natural wonders surviving 

within the state which add to a rich and full life for man .. Farsighted 

Texans realize that not only must they protect and preserve open spaces 

for agricultural uses to raise food and for residential and commercial 

uses to serve as building sites for homes and businesses, but tbey also 

are cognizant of the need to protect and to preserve park recreation 

areas, historical sites and buildings, and critical ecological areas: to 

provide free space to move about in, lIopen-airll classrooms and outdoor 

laThe benefits of change are also direct effects of the industrial 
revolution in Texas. It is conceded that the consumption of the state's 
natural resources with the destruction of many of the state's scenic 
attributes accompany the growth of population and its concentration in 
the state's major urban centers. Query, are these incidents of growth 
unavoidable? 

llW. Douglas, Farewell To Texas A Vanish!ng Wilderness 229 (1967). 
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museums to "experience," wilderness areas to provide habitats for wild 

animals and places where man may explore or roam, and floodplains and 

wetlands for their natural, recreational, and scenic values. 12 

II. THE CHARGE 

The Interdisciplinary Seminar was organized to unite students of 

planning, landscape architecture, and law to define and to study selected 

1and-use-re1ated problems currently afflicting or which may soon be ex

pected to confront the unincorporated areas of Texas, and to propose pos

sible solutions to some of these popular problems. It was the task of 

our team to study the land use planning and management controls available 

t6 a governmental unit as tools to designate and to protect and to pre-

serve the aesthetic character and integrity of open spaces, park recrea

tion areas, historic sites and buildings, ecological areas, and other 

areas of cultural importance existing in the unincorporated areas of the 

state; to evaluate the,ir effectiveness in accomplishing a variety of con

servation and preservation objectives; and to suggest what may be hoped to 

be accomplished with the existing tools. 

III. OPEN SPACE AND HISTORIC PRESERVATION BENEFITS 

During recent years, it has become popular to list the benefits 

of open space and historic sites. All of the numerous reasons and 

values can be grouped under the following three basic functions: 

1. The establishment of recreation opportunity 

2. The establishment of aesthetic surroundings, a visually 

pleasing landscape,and the environmental amenities this supplies 

12Dasmann, supra note 4 • 
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3. The maintenance of natural processes, or, in a word,con .... · 

servation. 

Although all three functions can be provided on one piece of land, they 

each have certain inherent physical, social, and economic good. 

Recreation. The need for recreation space in or near Texas cities 

did not become apparent until the 1940 l s when the greatest movement of 

the rural population from the country into the cities and towns occurred. 

In the year 1900 there were 3,000,000 persons residing in Texas. Of 

that 3,000,000 approximately 83 percent of the people were living outside 

of the state1s cities and towns on farms in the rural sectors of Texas. 

In 1970 there were over 11,000,000 persons residing in Texas. Of that 

figure, almost 80 percent of the people live in the states urban centers. 

Based upon trends represented in 1970 census data it would be reasonable 

to expect that by the year 1980 there will be 15,000,000 Texans living 

in the state, and if current trends continue, there will be some 12,500,000 

people living in the incorporated areas of Texas. Today with almost 

80 percent of the Texas populus living in the state1s urban areas, few 

would question that one of the greatest needs for Texans who live in con

gested cities is more open space in or near the incorporated area which 

is suited to and available for recreational purposes.1 3 

The Outdoor Recreation Resource Review Commission (ORRRC) estab

lished by act of Congress in 1958, inventoried existing outdoor recrea

tion facilities, projected future demand, learned what people really 

wanted to do with their leisure time. Their report foresaw the popula

tion rising from 150 to 300 million people before the end of the century 

13Texas Almanac, supra note 3. 
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and the recreation demand tripling. This is because the per capita dis

posable income is predicted to jump from $2,900 to $4,100, while the 

work week should decrease from 36 hours to 32. To further increase the 

demand, paid vacations will grow from 2.8 weeks to 3.9 weeks. ORRRC saw, 

too, the shift away from organized group activities to individual and 

family or,iented recreation activities such as fishing, walking in the 

woods, bicycling, picnicking, camping, boating, and sightseeing. 14 The 

demands on water for recreation will also increase, more, in fact, than 

any other recreation setting. The Corps of Engineers, one of the chief 

suppliers of water in Texas, report that visitation rates at several of 

their projects surpassed the five and ten year projections within the 

first two years of the project 1ife. 15 

Recreation, as a function of open space, must fall under the 

concept of the total environment. Are the fishing and boating areas 

covered by concrete culverts? Have the stands of forest been reduced to 

a few picnic areas? Have historic old homes and buildings been leveled 

or used for parking lots? Are prehistoric etchings on sandstone walls 

covered by obtrusive graffiti? The environment serves not only recrea

tion, but equally the need for pleasant, liveable communities. 

Aesthetics. The natural environment is the key factor in the 

functioning of amenities in the community, be it urban or rural. Perhaps 

l4See , Outdoor Recreation Resource Review Commission, Outdoor 
Recreation for America (1962). 

'15 J Mertes T. Mus i ak, & S. Roy, Recreati on Resource Appendi x 
91 (Oct., 1972). A'supp1ement to the Trinity River Multiplex Project 
submitted to U.S. Army Corps of Engineers by th~ Department of Park 
Administration, Landscape Architecture and Hortlcu1ture, Texas Tech 

. Un i ve rs i ty • 
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the grea tes t threa t to the preserva t i on of open space is deve lop:rne:nt by' 

means of asphalt and paving . . Planners see open space preservation as a 

means of relieving the monotony of row houses, parking lots and strip 

development . . Large stands of trees, rolling meadows, and un tampered 

streams provide the contrast that is essential to the appearance and 

liveability of the region 16 while at the same time protect the aura of 

history. ,By creating or rather leaving the natural beauty of the land

scape ,beauty can func ti on as a major participant in the lives of all 

citizens. 

Conservation. Whereas the recreationist perceives open space as 

mitigating the excesses of urbanization through healthful outdoor activi

ties, the planner through design, the naturalist sees open space as a 

necessary function of maintaining the natural process in a relatively 

stable equilibrium. By conforming to the laws of nature and protecting 

the natural processes, society is itself protected. 17 Not only is pro

tection insured, but it is usually cheaper in terms of money and incon

venience. 18 William H. Whyte, Jr. declares: 

Quite aside from any of the other benefits produced by an open 
space plan, it could be justified on the basis of wat~rshed pro
tection .... When there is a heavy rainfall, the streams and 
the creeks that flow into a natural storm sewer system are far 
better accommodated than (they could be) by anything constructed 
by man. 19 

16Rockwell, "Developing an Open Space Plan for Chicago, Open Space · 
for People, II Am. Inst. Architects 36 · (1970). 

171. McHarg, Design with Nature S5 (1971). 

l8C. Little, Challenge of The Land 15 (1969). 

19Whyte, Securing Open Space for Urban America: Conservation Ease~ 
ments 16-17, 1959 (Urban Land Institute Tech. Bull. No. 36). 
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Conservation of natural areas which plays pivotal roles in water cycles 

and wildlife would provide the source for open space in the face of en

croaching development. To the naturalist, living things symbolize a 

healthy physical environment, and if driven out leaves a curse on the 

place they have left. 20 

Intangible values also flow to the public from the protection of 

historic and cultural sites which are extremely valuable. The preserva

tion of historic sites and buildings not only offer the visitor an 

opportunity to experience a lesson in history, but a value as important 

as education is that historic sites and buildings provide precedents for 

the future. Man is given hope for a promising future in observing his 

past accomplishments. 

In addition to the valuable function open lands, parks, and his

toric areas perform, other benefits arise from their presence. In

creased land values result from the presence of a recreation facility 

or natural conservancy because of increased use or the desirability of 

homeowners to locate near these features. 2l 

One of the most dramatic benefits of open space, and one which 

has been upheld by the courts as a function of providing health and 

welfare, has been further substantiated by a study of mental health prob

lems in midtown Manhattan. The research revealed that only one out of 

five adults in that densely populated area was mentally well. The 

20Litt1e, supra note 18, at 16. 

21 J . Mertes, A.· Glick, R. Sweazy, & T. Cheek~ Trinity River 
Greenway a Prototype 111 (1972). A subsection o! ~hlS study ~evealed 
that the presence of open space or parks are posltlve aesthetlc factors 
increasing property values. 
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fi ndi ngs i ndi cated that there is some re lati onship between the ~r~$~F1!~e 

...... ·22 of visual and physical relief, low density living, and mental heilth.' 

The human persona 1 i ty can be greatly affected by what has been termed 

as sensory overloads. 

Man is well prepared to deal with sudden emergencies, to cope with 
physical threats and actual situations that release his energies . 
for overt activities, but he is less well equipped to beirpro
longed strain, to be unremittingly alert· and vigilant, under sen ... 
sory overloads .... We can say that city living and indoor 
working require outdoor recreation to provid23needed release and 
compensa tion for the burdens of city 1 i vi n9. 

Many of the social problems that have plagued our urban areas and even 

now threaten our less populated areas near cities can be directly at

tributed to high density environments and continuous negative stimuli 

from noise, pollution, dirt, and boredom. 

The spread of urban woes can be controlled or at least chan

neled through the proper use of open space controls. In many sections 

of the country and in several areas of Texas where megalopolises are 

fonning, the boom in suburban development has almost exhausted the open 

spaces between human settlements. Even cities of moderate size have 

become subservient to urban sprawl, thus increasing the need for services, 

water, power, and sewage, and the expense involved in furnishing these 

amenities. Urban sprawl may be generally defined as that awkward spread-

ing or "crawling" of a city or town and refers to any irregular pattern 

of urban growth. Urban sprawl tends to be destructi ve because its 

direction of growth is not planned and whatever lies in its path may be 

indiscriminately destroyed. Like a festering cancer" urban sprawl has 

been allowed to engulf many open spaces, potential park lands, and 

23A. Strong, Open Space for Urban America 2 (1965). 
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histor.ic sites lying within the urban fringe outside the jurisdiction of 

the incorporated areas. Too often urban sprawl swallows up valuable 

farmlands, priceless natural areas of scenic beauty, and likely park 

recreation sites for some purpose which could have been served by utili

zing lands of lesser value.
24 

The establishment of open space corridors, 

historic districts, and green belts can effectively serve as checks to 

urban sprawl and stabilizers of suburban property va1ues. 25 

tv. OPEN SPACE AND PRESERVATION PROBLEMS 

In 1936 Gerturde Stein wrote: "In the United States there is 

more space where nobody is than where anybody is. This is what makes 

America what it ;s."26 To most Texans, Miss Stein's words are quite 

accurate today. However, each day witnesses the gradual outward creep

ing of metropolitan growth, the destruction and erosion of farmlands, and 

the demolition of historic sites. This is the reason why land use con

trols are so necessary before the open lands are gone and unrecoverable. 

The general lack of concern of citizens for the rate at which 

land is consumed by new development27 and misuse, spawned from the con

fidence that the supply is virtually unlimited, has been called the 

"prairie psychology.1I28 The vastness of the landscape penetrated the 

Wash. 

24See , Whyte, "Urban Sprawl", Fortune 103 (Jan., 1958). 

25Moore, liThe Acquisitton and Preservation of Open Lands", 23 
& lee L. Rev. 278 (1966). 

26G. Stein, A Geographical History of America 4 (1936). 

27See, R. Dickerson, The Process of Urbanization, Future Environs 
of North Ameri ca 471 (1966). 

28J . Delafons, Land Use Controls in the United States 4 (2d. 1969). 
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concepts of land held by the early settlers and persists to the IJrtn~'e!nt. 

The challenge that the land held out to these pioneers involved beating 

back the wilderness, homesteading, forging westward across aroadless 

conti nent, and es tab 1 i shi ng thri ving sett1 ements where on 1y rod ian vi 11 ages 

had stood before. Because nature formed a barrier to this progress and 

growth, it was considered bad; the establishment of civilization was 

good. 29 

Despite rampant growth in modern America, it is very rare to en

counter any antipathy to a new development. Quite the opposite is 

usually the case. There is general sympathy in America for the man who 

builds something, and especially for the man who bLAi1ds a business. The 

bigger the building the more genuine the admiration, but even the most 

speculative enterprise in the mostfnakeshift building is accepted in a 

. . t 30 generous splrl . 

The concept of unlimited land and the divinity of growth via 

dominion over nature projects the prairie psychology into a conflict with 

attempted land use controls. Conforming to natural processes is still 

lodged in left wing politics. If the highest values of a culture insist 

that man must subdue the earth, and that it is his moral duty, it is 

certain that with time he will acquire the power to accomplish that 

order. 3l 

It is not that man has produced ev·idence for his exclusive 
divinity, but that he has developed those powers that permit 
the fulfillment of his aggressive destructive dreams. 32 

29Litt1e, supra note 18, at x. 

30Dickerson, supra note 27; at 3. 

31McHarg, supra note 17, at 205. 

32Id . at 25-26. 
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The pattern of growth is characterized by its impermanence. 33 

Even major cities show no signs of historical continuity.34 Everything 

seems·new and appears to be unfolding before ones eyes. Aggressive in

dividlilalism remains a lively reminder that people came to America as a 

land of opportunity. There is a real antagonism toward anyone who pre

sumes to limit a man's right to do as he pleases with his own property.35 

If the urban growth were wise and prudent in form and use, the 

damage would not be as great. Unfortunately, once the land has been 

paved, scraped, and cleared there can be no retreat. Charles E. Little 

cites the following metamorphosis of open land which could and does 

occur a 11 over the state: 

. As urbanization plunges into the countryside all sorts of 
fascinating things begin to happen. Take the typical case of a 
rural stream valley. As urbanization proceeds, the summer places 
become converted to year-round residences, new houses appear here 
and there, but nothing much is changed. Deer leap about, waves 
of warblers appear each spring and fall. The red fox is sighted 
now and again, and along the banks of the stream one may find an 
otter slide, a muskrat den. 

All in all, it is a naturalist's paradise, trillium, moc
casin flower, spotted sandpiper and all. Mother Nature has grace
fully accommodated minor intrusions of man. 

But as the hunter, the angler and the birdwatcher roam about 
in pleasurable oblivion, a surveyor has just unwittingly declared 
war on Mother Nature. His new plot plan for a hillside development 
overlooking the stream valley has just been approved. Soon the 
bulldozers swing into action. They seem innocuous enough, for it 
is just one development, but it unleashes a series of events that 
no one except a naturalist is likely to have !o~eseen. The la~d is 
stripped of topsoil, and new roofs add to posltlve run-off durlng 
the rains. The stripped land cannot absorb the water. It floods 
into the stream carrying with it tons of silt. Thus because porous 
topsoil has been removed and p~sitive run-off increased, g~ound
water levels;n that area decllne and some folks have to dlg deeper 

33See A. Toffler, Future Shock 51-71 (1971), for enlargement of 
the concept of the emerging i1throw away society." 

34Dickerson, supra note 27, at 4. 

35Id • at 5. 
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we 11 s. Meanwhi 1 e, downs tream, higher water 1 eve 1 s floodbaseme!f1lt.s 
and even more important, septi c systems fa i lat time offlaod,:pol. 
luting the water and leading to the danger of hepatitis. A sewer 
district has to be established. In time the municipality deci<de;s 
tha t the bes t th i ng to do is to dredge the cha nne 1 to carr.y the 
run-off somewhere else. Shortly afterward, a community downstr@~m 
is hit by a devastating flood, because the normally placid stream' 
has overrun its banks and put a whole housing development underwater. 
The development was built not in the original flood plain of the 
stream but in a newly created flood plain. Thus the County decides 
that the only thing to do is to build a dam and calls the Army 
Corps of Engineers. Meanwhile upstream, the ground water feeding 
the wells finally gives out, and a new water supply has to be de
veloped. More dams are planned. But ultimately, that stretch of 
the stream is all but dried up in the hot months. A water district 
is established with a complex of pump houses and mains. As urbani ... 
zation increases it becomes just as easy, after all, to put the 
stream into a pipe because it isn't much more than a dry ditch any
way much of the year. Mother Nature's retri buti on fi na lly becomes 
complete when each spring muddy w~~er bubbles up out of storm 
drains, and everyone wonders why. 

Such humiliation of the environment is· due to western man's 

economic view of the world. In America the Gross National Product has 

become the gauge of success37 and amenities only slightly figure into 

the picture. "Money is our measure, convenience is its cohort, the 

short term is its span, and the devil may take the hindmost is the 

mora 1 i ty. 1138 

Not only must the potential park recreation areas be protected 

from imprudent development, but also the present parks and historic 

sites must be guarded from the onslaught of developers. Additionally the 

fringe areas surrounding these locations must be protected as buffers to 

preserve the character and integrity of historic and scenic sites. Today 

the future of all existing and potential parks and refuges in both the 

36Little, supra note 18, at 14. 
37 McHarg, supra note 17, at 25. 

38Id • at 25. 
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incorporated and unincorporated areas is threatened. When the need 

arises for a new highway or bridge, these publicly owned lands are usu

ally selected as prime locations for the construction of new facilities. 

Generally parklands are considered by public authorities to be "cheap 

land" which will lower the cost of right of way acquisition. Authorities 

planning the construction of new facilities prefer negotiating with pub

lic officials than with private owners who will assert their rights of 

private ownership.39A recent example of the future of an existing Texas 

park being threatened with the location of a federally funded highway is 

the freeway construction project across San Antonio's famous Brackenridge 

Park. The highway project was to traverse the Brackenridge-Olmos Basin 

Parklands, which are considered to be unique park and recreation areas, 

and consume between 116 and 250 acres of park1ands. On December 7, 1970, 

the San Antonio Conservation Society was granted a stay by the Supreme 

Court to temporarily halt the proposed construction through the park. 40 

On December 18, 1970, that stay was vacated. 41 On December 21, 1970, 

the petition for writ of certiorari was denied. 42 After the rehearing 

was denied February 22, 1971, it looked as if a super six-lane "North 

Expressway" would destroy the rest and recreation area for a densely 

39Senate Interim Committee on Parks and Recreation, 6lst Leg
islature of Texas, Report on Texas' Natural Environment 39 (1969). 

40San Antonio Conservation Soc'y v. Texas Hy. Dep't, 400 
U.S. 939 (1970). 

41Named Ind. Mem. of San Antonio Conservation Socly v. Texas Hy. 
Deplt, 400 U.S. 961 (1970). 

42Named Ind. Mem. of San Antonio Conservation Socly v. Texas Hy. 
Dep1t, 400 U.S. 968 (1970). 
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populated area in San Antonio, Texas. 43 On March 2, 1971, with the U.S. 

Supreme Court's decision in Citizens to Preserve Overton Piark v. \ll()l~, 

members of the San Antonio Conservation Society realized thatm:aY'De ,fA 1 1 

was not los t. 44 . In the Overton Park case the Court noted the t on,e of 

the mai n purposes of Section 4( f) of the Department of Tra:n5:po:rt,atio'nA:ct 

of 196645 with which the Court was concerned was to foster th;e pr;eservia ... 

ti on of the coun try'S natura 1 resources. Secti on 138 of the Federa l ... Aid 

Highway Act of 196846 which is almost identical to Section 4(f} of the 

Department of Transportation Act of 1966 provides that the Secretary of 

Transportation is to approve federal-aid highway construction through 

parklands only if there is no "feasib1e and prudent" alternative. Armed 

with the Overton Park decision members of the San Antonio Conservation 

Society returned to court. Named, individual members of the Conservation 

Society filed suit against the Texas Highway Department and the United 

States Department of Transportation in the U.S. District Court for the 

Western District of Texas. In that action the federal and state de-

fendants I joint motion for a summary judgment was granted and plaintiff's 

motion for a preliminary injunction was denied. Plaintiffs appealed to 

the United States Court of Appeals, fifth circuit. On August 5, 1971, 

the Fifth Circuit reversed the decision of the District Court rendering 

43Named Ind. Mem. of San Antonio Conservation Socly v. Texas Hy. 
Dep't, 401 U.S. 926 (1971). 

44Citizens to Preserve Overton Park v. Volpe, 401 U.s. 402 {1971}. 

45Department of Transportation Act of 1966, 49 U.S.C. § 1653(f} 
(Supp. 1971). 

46Federa1 Aid Highway Act of 1968, 23 U.S.C. § 138 (Supp., 1971). 
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a decision favorable for the plaintiff-appellants. On September 21,1971, 

the petition for Rehearing and Rehearing En Banc was denied. 47 

V. CONSTITUTIONAL BASIS FOR PRESERVATION 

The Texas Constitution requires that the state1s natural resources 

be preserved as a matter of pub 1 i c pol icy. In 1917, Texas amended its 

Constitution to provide that preservation and conservation are public 

rights and duties, and to authorize the creation of conservation and re

clamation districts. Article 16 ~ 59(a) of the Texas Constitution 

states: 

The conservation and development of all of the natural resources 
of this State, including the control, storing, preservation, and 
distribution of its storm and flood waters, the waters of its 
rivers and streams, for irrigation, power and all other useful 
purposes, the reclamation and irrigation of its arid, semiarid, 
and other lands ~eeding drainage, the conservation and development 
of its forests, water, and hydroelectric power, the navigation 
of its inland and coastal waters, and the preservation and conser
vation of all such natural resources of the State are each and all 
hereby declared public rights and duties; and the legislature 
shall pass all such laws as may be appropriate thereto. 48 

This constitutional mandate is the legal basis for open space preserva

ti on programs throughout the state. 

VI. TOOLS 

Now that the public purpose of protecting and preserving the 

statels natural resources is evident, the question arises how may the 

open space in the unincorporated areas of Texas having value for con

servation purposes be protected from development? The existing Texas 

47Named Ind~ Mem of San Antonio Conservation Socly v. Texas Hy. 

Dep't, 446 F.2d 1013, 1029 (1971). 

4Brex. Const. art. XVI, ~ 59 (a). Emphasis added. 
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Law and the regulations which it authorizes, both reflecting the state 

policy to preserve open space land, provide a variety of land use plan .. 

ning and management controls that may be used as tools to realize the 

state IS conservation objectives. 

The most obvious measure of preserving open space is by public 

acquisition in fee simple either by negotiated purchase or condemnation. 

However, only acquisition of less than fee interest in land will be 

considered. Today it is recognized that full ownership of lands is not 

only too expensive, but is generally unnecessary to achieve many open 

space goa 1 s such as the preservati on of sceni c ar,eas. Other d,i sadvan-

tages of full public ownership are that publicly owned land requires 

large maintenance expenditures and there is a' loss in tax revenues as 

land is removed from the tax rolls. 49 

Zoning 

In Texas, the primary land .. use control mechanism is zoning 

which currently offers municipal governments aid in preserving urban open 
50 space. The Texas Constitution also provides at Article 4, § 6, par. 2, 

that the legislature may grant the power to zone to specified classes 

of local governments and that the exercise of this power is within the 

police power of the state. 51 The Texas zoning enabling legislatio~ is 

49Strong, supra note 23, at 49. 

50Anderson, ~erican Law of Z~in~ § 2601 (1968). A Standard 
State Zoning Enabling Act (1924) and Stan ard City Planning Enabling 
Act (1928), published by the u.S. Department of Commerce, form the 
basis for Texas statutes. 

51 Tex. Const. art. IV, § 6, par. 2. 
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Article 1011 (a) whi.ch provides: 

For the.purpose of promo~ing health, safety, morals, and for the 
rotectlon and reservat10n of laces and areas of historical and 

cultural i~portance an~ sig~ificance, or the genera we fare of 
t~e commu~lty, the leg1s1at1ve body of cities and incorporated 
vl11ages 1S he~eby empow:red to regulate and restrict the height, 
number of stor1es, and Slze of buildings, and other structures, the 
ercenta e of lot that rna be occu ied, the size of the ards, --

courts, and other open spaces, the density of popu ation and the 
location and use of buildings, structures, and land for trade 
industry, residence, or other purpose; and, in the case of de;ig
nated places and areas of historic and cultural importance, to 
regulate and restrict the construction, alteration, reconstruction, 
or razing of buildings and other structures. Acts 1927, 40th Leg.~ 
p. 424., dh. 283, § 1; Acts 1959, 56th Leg., p. 883, ch. 406, § 1. 2 

This "police power" technique has a great deal of appeal as a control 

method in unincorporated areas. It is economical to restrict and dele

gate use because there is no II taki ng" wi th respect to compensati on under 

the power of eminent domain, and its application, though often causing 

immediate economic hardships to the owner, produces public welfare and 

ultimate overall enhancement of community values. 53 In unincorporated 

areas it can best be used to direct development and insure the preserva-

tion of private open lands and recreation areas. 

Zoning's regulatory powers have withstood the test of legal 

attack. In the landmark case of Berman v. Parker zoning's use was ex

panded by the U.S. Supreme Court to include the legislature's power to 

"determine that the community should be beautiful as well as healthy, 

spacious as well as clea~well balanced as well as carefully patrolled.
54 

Although zoning for aesthetic purposes is not specifically authorized 

52Tex . Rev. Civ. Stat. Ann. arts. 1011a-j (1963), as amended, 
(Supp. 1972). EmphasiS added. 

535• Siegel, The Law of Open Space 37 (1960). 

,54Serman v. Parker, 348 U.S. 26 (1954). 
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in the Standard Zoning Enabling Act,55 the Act's use has been expaf1ide,,1t' 

and is today a legalized device to promote the general welfare. However, 

the term general welfare has never been defined. Today there is reason 

to believe that it would include aesthetics. In the Berman case, the 

court said, liThe concept of the public welfare is broad and inclusive .... 

The values it represents are spiritual, as well as physical, aesthetic 

as well as monitary.n56 In land use jargon, 'zoning for aesthetic .con

tro1 is an attempt to "preserve or improve the beauty of an area as 

perceived by the sense of sight." 57 However, beauty to one person may 

be chaos to another, and the difficulty of qualitative analysis is 

obvious. Usually a zoning ordinance can be sustained for reasons other 

than aesthetic, although several landmark decisions have upheld ordi

nances on an aesthetic basis. The maintenance of property value has 

consistant1y been upheld as a legitimate reason for aesthetic zoning. 58 

Several zoning techniques have developed through use in several 

states to the point that its sophistication produces a number of bene

ficial results. The many zoning techniques can be divided into three 

major categories: natural resource zoning, development zoning and his

torical zoning. Examples of several special techniques within each 

broad category follow. 

55Anderson, supra note 50. 

56Berman V. Parker, 348 U.S. 26, 33 (1954). 

570• Hagman, Urban Planning and Land Development Control Law 
93 (1971). 

58See , People v. Stover, 12 N.Y.2d 462, 191 N.E.2d 272,240 
N.Y.S.2d 734 (1963). In this case the court upheld the validity of a 
city ordinance which prohibited the erection and maintenance of clothes 
lines in front and side yards abutting city streets. 
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(1) Natural Resource Zoning 

Conservation Zoning: 

Perhaps a more practical and pertinent application of zoning would 

be in the preservation of the attractive and desirable features in un

developed areas. ·Texas, with her magnificent catalogue of beautiful 

natural areas, is dependent to a large extent on tourism. Zoning has 

proved to be a workable solution in cases where the tourist economy might 

be upset because of the destruction of the natural features. Many of 

these cases deal with sign controls since few intrusions detract more 

from the natural scenery.59 

Agricultural and Forest Zoning: 

Zoning to forbid development near urban areas has also been up

held in several courts when it leaves the property owner the opportunity 

to derive some reasonable use and benefit from his property. California 

has had limited success with zoning areas exclusively agriculture, which 

provides the owner with "reasonable use," but some factual proof that 

farming is essential to the community would be needed.
60 

The California 

plan, started in Santa Clara, requires that the owner request such zon

ing but speculative land values often result in the zoning classification 
61 

being changed, again at the request of the owner. Wisconsin and a few 

other Midwestern states have used rural zoning since the 1930's to assist 

59See Arverne Bay Constr. Co. v. Shatcher, 278 N.Y. 222, 15 
N.E.2d 587 (1938); First Nat'l Bank & Trust C? v. County of Cook, 15 
Ill.2d 26, 153 N.E.2d 545 (1958); Dennis v. Clty of Oswego, 223 Ore. 
60, 353 P.2d 1044 (1960). 

60Siegel, supra note 53, at 38. 

61Dalafons, supra note 28, at 58. 
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reforestation and to prevent settlement of subarahle lands. 62 

(2) Development Zoning: 

Separate Use Zone: 

This devise provides a separate use zone for one particular use 

or small group of closely related uses, such as mobile home zones, park

ing lot zones, and professional office zones. This method would allow 

governmental entities to specify where often aesthetically or functionally 

disagreeable,objectionable but related uses can take place. This zoning 

procedure would thus restrict their spread to areas where their presence 

would pose a nonconforming use. Oakland, California, has developed in a 

similar vein, a "combination zone" which is a separate parcel of con-

trols, more specific than those in the general use district, which can 

be added to any use zone or group of zones in a particular neighborhood. 

The purpose is to allow certain types of use in some, but not all, areas 

of the same general use zone. The combination zone has an advantage over 

the special use zone in that the special use zone would have either to 

exclude or include these other types of use, whereas the combination zone 

allows these uses to combine with, say, motels only where this combina

tion is appropriate. 63 

Special-Use Permit or Conditional Zone: 

Some zoning ordinances list special or conditional uses which 

will be permitted upon the approval of the planning authority after a 

report by the planning director and a public hearing. The special 

permit is effective in controlling the inclusion of uses in certain 

areas that would be detrimental to the preferred or dominant use unless 

62 Id. at 57. 

63 Id. at 50. 
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the restricted uses conform to certain criteria. Historic sites, open 

.pace, parks and recreation areas could fall under the pro~ction of 

this devise and by strictly controlling what develops adjacent to these 

areas. The permit system is a move toward the British system of dis

cretionary control, but the American fear of political control demands 

that specific standards for conditional uses be clearly stated. 64 

Floating Zone: 

This device is similar to the special use permit procedure in 

that a special use zone is defined but not applied to any particular 

area until a developer asks the zoning authority to rezone his property 

in that category. Usually the ordinance restricts the area's size to which 

such a zone can be applied. The advantage of the floating zone is 

that the planning authority sets up standards of development which would 

insure the preservation of open space or historic areas while leaving 

the actual location of such cases to the market. This is particularly 

useful in areas experiencing such rapid development that their precise 

location cannot be anticipated. 65 Control standards would already be 

set over the development near parks, natural areas or historic sites. 

Density or Cluster Zoning: 

Once development has advanced into a new area characterized by 

its natural beauty, cluster zoning or the overall density-varying lot 

size scheme offers the developer an opportunity to develop in harmony 

with the best land use while supplying residential areas of varied 

64See , W. Johnson, Public Parks on Private Lands in England and 
Wales (197~ 

65Id • at 53. 
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dens i ty and house types. This method provides the fl exibi 1 ityneeessary 

in·zoningso that open spaces can be maintained. Several advantages 

evident in cluster zoning may tend to passify environmentalists who 

would. otherwise oppose a development. Among them: the lots more 

easily fit the topography of the site by avoiding the grid system, and 
.. 66 most scenic areas such as streams and knolls are preserved ..•.. 

(3) Historic Zoning: 

Few state legislatures have manifested a long-standing concern 

for the preservation of their historical landmarks. State legislative 

activity in the area of historic preservation has increased with the 

greater governmental participation at the federal level. This has been 

especially true in Texas. The Texas Legislature in 1969 with the enact

ment of the Antiquities Code of 1969, declared that historic preserva

tion isin the public interest of the State: 

It is hereby declared to be the public policy and in the public 
interest of the State of Texas to locate, protect and preserve 
all sites, objects, buildings, pre-twentieth century shipwrecks, 
~~1e~~~~~~0~~t~~e~~~~~rical, archaeological, educational, or 

Historic sites and buildings may be protected and preserved by zoning 

provisions which limit alteration of the site or of the facade of build

ings so as to safeguard their historic character and integrity. In the 

zoning enabling legislation of 1927, the Texas Legislature, to facilitate 

preservation operations at the local level, specifically provided that 

zoning could be used "for the protection and preservation of places and 

66. . . 
Montgomery County, Pa., Comprehensive Plan for Lower Gynedd 

Tarnship, Appendix B (1961). . 

67Tex . Rev. Civ.Stat. Ann. art. 6145-9. ~ 2 (1970). 
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areas of historical and cultural importance and significance. II This 

statute is the basic and only enabling legislation for historical zon

ing in Texas. With the passage of this act, the IIhistoric district 

th dll68 f . 
me 0 0 preservatlon was made available to Texas cities. The 

Texas Zoning Enabling Act authorizes local legislative bodies to desig

nate areas of historic and cultural importance "historic districts" and 

to establish Historic District Commissions. Provisions contained in 

the act are also the authority for a municipality to establish an 

historic district,to regulate the use of property adjacent to the dis

trict, to postpone a proposed demolition or major alteration of a struc

ture within the district, and to make exceptions to eXisting health or 

building codes. Today the preservation of historic districts by archi

tectural control is a well-established legal tool for historic preser

vation programs. 69 

Architectural controls result in less than attractive results 

and are at odds with the traditional pattern of development control in 

America. The most successful and least gaudy aesthetic controls are 

designed to protect a specific area of historic importance. Concord, 

Lexington, and Salem, Massachusetts; Charleston~ South Carolina; Natchez, 

Mississippi; and Williamsburg, Virginia require the submission of all 

proposals for new development in these areas to a board of architectural 

68Tex . Rev. Civ. Stat. Ann. art. 1011 (a), as ame~ded,.(Supp. 
1972). An IIhistoric district ll may be d:fined as ~n area 1n Wh1Ch a l~rge 
proportion of the build~ngs ~re o~ archltectura1 1mportance or have S19-
nificant associations wlth hlstorlc persons or events. 

69See , J. Codman, Preservation of His~oric Districts by Archi
tectural Control (Am. Socly of Planning Offic1als 1956). 
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review, which can withhold approval or force modification of the 

design. 70 The Veaux Carre Conmission in New Orleans exercises con .. 

trol over demolition, alterations, and even repairs in the historic 

French Quarter, and also has power to enforce proper maintenance and 

repair of historic buildings in private ownership. When the ordinance 

was sustained in the case of City of New Orleans v. Pergament, there 

was little mention of aesthetics. The court held it was within the 

police power to preserve old buildings, to prevent eyesores, to benefit 

the people of the city, and to preserve the commercial value of the area 

as a tourist attraction. 7l 

Among the reasons why the historic district method of preserva

tion has been so well accepted by communities instituting an historic 

preservation program are: it achieves its main goal ... -the "historic 

district method" has withstood legal attack whenever challenged; the 

declaration that property is included within a historic district will 

generally result in the market value of that property rising; and when 

property is identified as being important, the owner will feel a sense of 

pride that he may not have experienced before. 72 In unincorporated areas 

of Texas, where many old historic buildings still and should remain in 

private ownership, architectural zoning of the area would preserve the 

71 City of New Orleans v. Pergament, 198 La. 852, 5 So.2d 129 
( 1941 ) . 

72The Constitutionality of New Orleans· 1937 local ordinance 
which provides for architectural control for the Vieux Carre district 
of the city has been challenged in the· courts more than five times. 
In every case this ordinance, which is considered by some to be the 
most comprehensive in effect, has been upheld. See, Vieux Carre Property 
Owners and Associates, Inc. v. City of New Orleans, 167 SO.2d 367 (La. 
1964). For the Vieus Carre Ordinance see 4 Anderson, American Law of 
Zoning §§ 26.93, 26.95 (1968). 
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integrity of the property while at the same time increase the value of 

the area as a tourist attraction. The declaration of an historic dis

trict within any community should give it a new stability. Even those 

persons who do not own property in a newly created historic district 

become aware that their town is "special" and most citizens will be a 

little prouder in calling the town "home". 73 

The techniques of land use control offered by zoning are limited. 

To many courts zoning controls are synonomous with rigid use districts, 

rendering offensive the flexible zoning methods necessary to cope with 

the varying and changing open space problems today. In Eves v. Zoning 

Board of Adjustment, the court struck down a zoning ordinance which 

utilized the permit or conditional use zoning approach because it was 

not in accordance with a comprehensive plan. The court said there was 

a confusion of comprehensive planning with the comprehensive plan. 74 

It is precisely this type of flexibility to modify that open space pro

tection needs. Needs and demands should dictate whether the zoning plan 

1 d . d 75 should be re axe . or lmpose . 

In addition to judicial restriction, zoning measures are subject 

to political pressures to pay property owners for rights taken no matter 

how small. Also the plan can be amended, in many cases with suprising 

. 73Schatzel, "pub1ic Historic Preservation in Texas", 49 Texas L. 
Rev. 276 (1971). 

74Eves v. Zoning Bd. of Adjustment 401 Pa. 211, 164 ~.2d 7 (~957). 
Haar and Hering, liThe Lower Gwynedd Township Case: Too F1exlb1e Zonlng 
or an Inflexible Jury", 75 Harv. L. Rev. 1552 (1961). 

75Miller, "Exurbia 1 s Last Best Hope ll
l Architectural Forum 95 

(Apr; 1, 1958). 
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speed, when economic pressures are brought to bear on the local zoning 
. '. 76 
board by developers. Only upon a comprehensive plan by the agency exer-

cising police power in the unincorporated area,which takes into account 

the outlets for the expanding settlements and expert opinion as to which 

areas are best suited for preservation as natural areas, environmental 

conservancies, historic sites, and agricultural land, can a sound judg-

ment be made by the courts whether particular zoning is in the public 

interest. 77 

In spite of several deficiencies, zoning and its various appli-

cations offer one of the judicially safest and practical preservation 

tools available to local governments. In the undeveloped unincorporated 

areas zoning districts could be limited to a few categories, each of 

which would cover several uses. Adoption of a special-use permit 

zoning system in ,an unincorporated area could safeguard the ecological 

and historic areas and at the same time control and guide the sprawl

lng human settlements. A careful meticulous survey of land potentials, 

capabilities, and ecological characteristics must be available to these 

governments to insure a broad view of the situation in defense of the 

ordinance upon litigation. 

Subdivision Regulation: 

Subdivision regulation may be used to exercise some control over 

the subdivision of land by withholding approval of a developer's proposed 

76Siegel, supra note 53, at 42. 

77Strong, supra note 23, at 39 

-249-



subdivision plot. Subdivision controls are not used as widely as is 

zoning to preserve open space areas. Subdivision regulations generally 

set forth how builders shall layout developments and state what public 

improvements must be provided by them. Subdivision control ordinances 

may provide that the developer must dedicate a percentage of each subdivi

sion as permanent open space or for a choice between the dedication of 

land or its monetary equivalent. 78 Although there are few cases con

cerning the legality of mandatory dedications, the trend has been toward 

upholding the required dedication of land, but rejecting the option of 

requiring a money equivalent. 79 

Requirements of subdivision developers need not stop at re

quiring a certain percentage of the developed land for open space or 

park land. Development permits themselves can be denied or deferred 

until present or planned municipal facilities are adequate to service 

said development. 80 In Provincial Development Company v. Webb, a plan 

was approved which created "urban service areas" within which future 

development would be confined, and zoned the remainder of the community 

against development until population within the urban service area 

reached an approved density.81 If used on the county level, "urban 

service areas" could be deliniated in the unincorporated areas to 

78See , In Re Lake Secor Development Co., Inc., 141 Misc: 913, 
252 N.Y.S. 809 (1931), Aff'd 255 N.Y.S. 853 (1932); Kelber v. Clty of 
Upland, 155 Cal.2d 631, 318 P.2d 561 (1957). 

79Josephs v. Town Bd., 198 N.Y.S.2d 695 (Sup. Ct. 1960). 

80provincial Development Co. v. Webb, No. 7973, Fayette County, 
Ky., Circuit Court, Oct. 20, 1960, cited in Cu1ter, infra note 82. 

81Cut1er, ilLegal and Illegal Methods of Controlling Comnunity 
Growth on the Urban Fringe" 1961 Wis. L. Rev. 370. 
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correspond to urban growth patterns but drawn so that ecological,.rec.- . 
82 . 

reational, and historic areas would be protected~ . 

VII~ ALTERNATIVE TOOLS 

While public acquisition in fee simple as a tool to preserve 

open space in the unincorporated areas of Texas is not considered to 

be an economically feasible tool for open space conservation, the pur

chase of open space and scenic easements offer much potential as tools 

to aid open space preservation in the unincorporated area of the state. 

The other legal devices which may be used to preserve open space and 

which are to be discussed include compensable regulation, donations, 

devises, trusts, and the use of real property tax policy as an instru-

ment to preserve open space. 

Easements 

The open space that community needs or wants to preserve natural 

amenities, wildlife, and historic areas need not be in public ownership. 

Most of the open lands and historic sites in unincorporated areas are 

on private property whi chi s most advantageous to a balance of the 

government and private sector. 83 To prOVide protection of these criti

cal areas the use of eminent domain through the acquisition of ease-

ments, could be applied. Basically, the owner of the land agreeing to 

an easement retains the right to use and enjoy the land, subject only 

to the right of the governmental body to keep the land undeveloped. 

The easement runs with the land, binding all future owners. 84 

82Siege1, supra note 53, at 29. 

83"Techniques For Preserving Open Spaces", 75 Harv. L. Rev. 
1635 (1962). 

84W. Whyte, The Last Landscape 90 (1968) . 
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An easement can be either positive or negative, but those which con

trol land use are usually negative. Physical access by the public is 

not required; the owner simply sells his right to, one conservationist 

says, "louse it up.1I8S Except for the restrictions, he continues to 

keep the land in its present use. 

Easements require compensation, although private ownership re

mains largely undisturbed, including the right of possession. Local 

governments, however, cannot afford, politically or economically, to 

condemn lands for easement and must rely on their donation by the prop

erty owner. 

Whyte has pointed out several advantages the use of conservation 

easements have over acquisition in fee simple: 

1. The land remains on the tax rolls. 

2. There are no public maintenance costs. 

3. There is less landowner opposition since the owner may remain 
in possession. 

4. It is less costly than fee simple acquisition. 

5. The land remains in private rather than governmental owner
ship and management. 

6. The land remains productive. 

7. There is less pressure on the farmer to sell since realty 
taxes will no longer reflect the value of potential dev-
elopment. 86 

One might think that easements present a panacea for protecting 

undeveloped lands, but there are several drawbacks involved in their appli

cation. The National Park Service experienced considerable difficulty 

85See , Whyte, supra note 19. 

86Williams, Land Acquisition for Outdoor Recreation Analysis of 
Select~d Legal Problems, ORRRC Study Report 16, at 44 (1963). 
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in enforcing the easement restrictions along several parkways in Vir .... 

ginia, Tennessee, and other Southern states,87 Therewerfil frequent 

misunderstandings between the National Park Service and landowners as 

to the restrictions imposed. 88 

Easements are most successful where they protect against serious 

dangers in areas where there are not strong development pressures, where 

the normal use is not greatly. affected , and where they are positive, 

not negative, in character. Where these conditions are present in unin-

corporated areas,easements could prove to be inadequate and limited ln 

achieving necessary safeguards, especially regarding lands near the 

growing urban areas. 89 

To insure the desired results uSlng easements or development 

rights, Little suggests the following guidelines for easement acquisition: 

1. Development rights, easements or covenants are simply legal 
agreements and can include a variety of prohibitions for the pur
pose of keeping open space open. 

2. Development rights make the most sense when applied to an 
overall program, such as the protection of a stream valley, or 
the protection of the natural environment surrounding or within 
view of an already existing public open space. 

3. Development ri ghts can more eas i ly be acqui red by gi ft than 
by purchase, if the land in question has speculative value. 

4. When development rights are sought over large areas of build
able land, the chances are that term agreements rather than agree
ments which .run with the land in perpetuity will be more acceptable. 

5. The cost (or value deducted for income tax purposes) is the 
value of the land in its present use subtracted from the value 
of the land if sold for development as estimated by a qualified 
appraiser. 

87Id. at 45. 

88Id. at 46. 

89Little, supra note 18, at 65. 
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,6. The assessment of land from which development rights have 
been severed should be reduced by an amount corresponding to 
the value of the development right.90 

Scenic Easements 

Even if efforts in preserving the crucial open space, park

recreation, and historic areas in the unincorporated regions of the 

state are successful, the work will not be done. To wholly accomplish 

our objectives and to score a victory, the character and integrity of 

the state's scenic, historic, and natural sites must be preserved by 

regulating the uses made of the fringe areas or corridors surrounding 

and leading to these sites. 

The legal tool which has proved to be an extremely useful device 

for protecting the integrity of historic and natural sites and other 

scenic amenities is the scenic easement. The Wild and Scenic Rivers 

Act of 1968 which gives the federal government the right to condemn 

riparian land to acquire scenic easements offers a definition of a 

scenic easement: 

Scenic easement means the right to control the use of land (in
cluding the air space above such land) for the purpose of pro
tecting the scenic view ... but such control shall not affect 
without the owner's consent, any regular use exercised prior to 
the acquisition of the easement. 91 

The scenic easement is the legal device wh,ich has been used to implement 

the federal Highway Beautification Program. Title III of the Highway 

Beautification Act of 1965 provides that federal funds equal to three 

percent of the funds that are appropriated to any state for "federal-aid 

90Wi1d and Scenic Rivers Act of 1968, 16 U.S.C. § 1286(c) (Supp 
1970). See, Appendix for suggested Scenic Easement acquisition form. 

91HighWay Beautification Act of 1965, 23 U.S.C. §§ 131, 136, 
319 (Supp. 1969). 
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highwaysll during any fiscal year, may be provided on a non-matching 

basis to that state IIfor acquisition of interests in and improvement 

of land necessary for the restoration, preservation, and enhancement 

of sceni c beauty adjacent to such highway. . • II This act not on'ly 

authorizes the acquisition of land in fee simple for these purposes 

but also contemplates that less~than-fee interests may be acquired 

for such purposes. This tool will be extremely useful in preserving 

the scenic' beauty along the Texas federal-aid highways in the rural 

unincorporated areas of the state. 92 

In these unincorporated areas of Texas, the cost of acquiring 

scenic easements should be quite low in comparison to the cost of a 

fee-simple acqui~ition. As to those areas within the state which are 

primarily used for agricultural purposes, where the development poten

tial for other than agricultural purposes is slight, and where scenic 

restrictions would not interfere with the continued use of the land, 

the cost of a scenic easement should be minimal. Today the cost of 

purchasing scenic vistas outright would generally be prohibitive, and 

in most cases, probably unnecessary. The report Parkway for the Missis

sippi which was prepared pursuant to Congressional command, by which Con

gress authorized appropriations to assist in the creation of the Great 

River Road, found that outright purchase of the land adjacent to the 

Mississippi River Road was not necessary but that scenic easements of 

about 300 feet wide along both sides of the construction right-of-way 

9~D. Sutte, Scenic Easements 5 (1968). 
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should be purchased from the owner. Whi le the owner would be rel inqui

shing his right to convert this part of his land to residential and 

commercial uses, e.g. forfeiting the right to construct new houses or 

to erect billboards, he would continue to exercise all other privileges 

of ownership and he would in no way be restricted in his agricultural 

uses of the land. The public would have no right to enter upon and use 

these lands for any purpose. The committee which compiled this report 

found that this limited scenic reservation acquisition was economically 

preferred to other possible interest which might be obtained for it was 

much less expensive to acquire than would be an outright purchase, less 

land would be removed from the tax rolls, and pastoral views along the 

road would be preserved and maintained without cost of maintenance to 

the public. 93 

Conservation Easements 

In almost all cases, scenic easements will also be conservation 

easements. While similar to the scenic easement, it is not the same 

tool. The conservation easements have been defined to be: 

An aggregation of easements in perpetuity designed to preserve in 
their natural state lands of cultural, scenic, historic, or other 
public significance. Such easements could include restri~tions 
against erecting buildings or other structures; constructlng or 

. altering private roads or drives; removal or destruction of trees, 
shrubs, or other greenery; changing existing uses; altering public 
utility facilities; displaying of any form of outdoor advertising; 
dumping of trash, wastes, or unsightly or offensive materials; 
changing any features of the natural landscape; and a~y changes 
detrimental to existing drainage, flood control, erOSlon control, 
or soil conservation; any other activities inconsistent with the 
conservation of open spaces in the public interest. Conservation 

93The proposed Pennsylvania statute,.which w~s not enact:d! is . 
. reproduced in Cunningham, "Scenic Easements 1n the Hlghway Beautlflcatlon 

Program II , 45 Denver L. J. 172 (1968). 
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easements will permit all present normal and reasonable uses t not 
conflicting with the purposes indicated above, to be engaged in 
by the landowners, their heirs, successors and assigns.94 

It should be noted that the objectives of the conservation easements 

are broader than those of scenic easements. Clearly there is an over

lapping of functi ons between these two distinct legal tools. Often

times the scenic easement. will accomplish the objectives of the conser

vation easement. An example would be where a scenic easement conserves 

land for agricultural use~. Conservation easements may be designed to 

conserve all kinds of natural resources as agricultural land, water, 

forests, and wildlife as well as scenic landscape values. The conserva

tion easement offers an opportunity to achieve a variety of objectives 

in addition to the desired scenic or beautification 1deals. 95 

Compensable Regulation. 

Midway between eminent domain and the police power lies compen

sable regulation, a land use control originated by Krasnowieki and Paul. 

This method places controls on development similar to zoning, but with 

a government guarantee that the owner will receive at the time of sale 

the difference between the sale price and the fair market value of the 

land prior to the imposition of the restrictions. 96 The owner ;s paid 

for deprivation of existing use value by compensation at the time of . 

imposition of the regulation ·and for loss of development value only at 

94Sutte, supra note 93. 

95Krasnowieki and Paul, liThe Preservation of Open Spaces in 
Metropolitan Areas", 10 U. Pa. L. Rev. 179 (1961). 

96 Id . at 227-28. 
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the time and to the extent that public sale will prove such a 10ss. 97 

This tool is quite similar to the positive planning technique used in 

England to achieve similar results. 98 

Several advantages are found in this method similar to those 

found in both easements and zoning: the land remains in private owner

ship, it stays on the tax rolls, and there is no public maintenance. 99 

Beyond these the plan appears to be less costly than those which rely 

mainly on condemnation or development easements, since it will control 

land use without using eminent domain; it avoids heavy cost during the 

initial period of regulation, since compensation need not be paid for 

development loss until a sale proves such a loss; and it will facilitate 

the molding and shaping of large areas, since flexibility can be assured 

through amendments and regu1ations. 100 

Some difficu1ti.es that may ari.se from this method should also be 

noted. There are enforcement problems as there are with easements. 

There is difficulty initially predicting the cost of such a program 

because property owners subject to non-compulsory regulation would 

attempt to be included in the program. A danger exists that property 

rights will be over-condemned since large areas may be regulated at no 

initial cost to the government. Too, many may object to the widespread 

public ownership of development rights and the landowner1s right to 

97See , Mande1ker, IINotes from the English: Compensation in Town 
and Country P1anning,1I 49 Calif. L. Rev. 699 (1961). 

98Morris, ItVariations in Land Use Controls,1I 1966 Real Pro Probe 
& Trust J. 431. 

99Krasnowieki and Paul, supra note 96, 

100Eveleth, ItAn Appraisal of Techniques 
9 Ville L. Rev. 573 (1964). 
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speculate on the value of his own property.10l 

If the market value stays constant, after compensable regulations 

are imposed, the difference between sale price and the government's guarantee 

will remain the same as the cost of development rights when the regula-

tion was imposed. Land will never bring at public sale more than its 

restricted use value; no one will pay for development potential when 

such development is restricted. 102 The courts, too, have been reluctant 

to favor such novel restrictions, especially when the process involves 

in effect keeping land open by regulation until such a time when it is 

IItaken" and compensated for by means of the sale. 103 

Donations, Devises, Trusts 

When funds are not available for a sizable accumulation of open 

land or endangered property, a charitable transfer should be proposed 

to the owner. Owners of sizable estates usually cherish the natur.al 

features of their land and wish to see it remain unthreatened by dev

elopment. However, in many cases property taxes have caused these 

owners to consider selling out to eager developers. Not only the coun

ties, but all levels of government should encourage bequests and gifts 

of farms, personal residences, and natural areas to insure their pro

tection. 

101 75 Harv. L. Rev. supra note 84, at 1641. 

102See , Miller v. City of Beaver Falls, 368 Pa. 189, 82 A.2d 
34 (1951). The court refused to a 11 ow the ci ty to reserve open 1 and 
by police power controls in contemplation of ultimate acquisition. 

103 75 Harv. L. Rev., supra note 84, at 1642. 
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One of the most appealing reasons to donate land is the favor

able tax advantages that can be realized through gift, estate, and 

income tax deductions. Various avenues ranging from trusts with life 

estate, to gifts with power of reverter should be explored by the donor 

and the prospective agency. 

Tax Policy 

The power to levy and collect taxes has long been an established 

constitutional function of governments. Imaginative use of this tool 

can function as a directing force in preserving open space, agricultural 

land, and other important natural and historic areas. The various tax 

ramifications and theories will be discussed in another section of this 

monograph and will not be dealt with in detail herein. 

It has been suggested that special exemptions or classifications, 

to which low assessment or valuation would apply, be employed. 104 Land 

used for park purposes for the benefit of adjacent property owners should 

not be taxable. 105 Theoretically any property kept in open space use or 

retained in its original fashion, including archeological sites and his

toric buildings, could be granted a similar exemption if they serve some 

public function, and their continued use is insured by contract. The 

Texas Constitution requires that real property taxes be uniform through

out the state,106 but the United States Supreme Court has held that the 

1 of 107 equal protection clause does not deny wide discretion to c aSSl y. 

104Siegel, supra note 53, at 45. 

l05Tex . Const. art. VIII, § 1. 

106Clark v. Kan"sas City, 176 U.S. 114,119 (1900). 

107'1. Shanan, Open Land for Urban America 87 (1971). 
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Use of the tax power is not an effective preservation tool 

except when used in combination with a more permanent and legally bind

ing method. In fact preferential assessment has resulted in real estate 

investors purchasing favorably taxed land and, while enjoying the tax 

benefi ts, wa i ti ng u nti lit accrues in va 1 ue. I n Prince George and 

Montgomery Counties; Ma-ryland, farming has continued in many cases 

under preferential assessment of agricultural land, but many farm owners 

are now themselves speculators, profiting from the tax benefit and 

looking forward to the day when their land will be covered with houses. 

True, the land is in the form of open space, but there is no guarantee 

that it will remain so.108 

. V I I . S U~AT ION 

The presentation and evaluation of the foregoing land use con

trol tools indicate that a wide variety of control apparatus are avail

able to those governments exercising jurisdiction in the unincorporated 

areas of the state. The deficiencies and limitations of these control 

methods clearly restrict their application as do the political and eco

nomic climate of the individual area determine the particular devices 

chosen for implementation. But before any open space or historic site 

preservation program is initiated, the planner and lawyer must be 

certain that they are aware of the limitations of the techniq~es they 

ul tima te ly select. 

The nature of land use controls is such that various techniques 

may and, indeed, should be utilized. Whereas zoning and subdivision 

regulations are the two regulatory tools most commonly used in Texas 

108 

-261-



cities, their application need not be restricted to municipal use only. 

The implementation of zoning powers at some county or regional level of 

government could control the guantity of growth in developing areas. 

Zoningls primary purpose is to protect property in developed areas from 

intrusion of non-compatible uses. Its use in the primarily undeveloped. 

unincorporated areas of the state could also halt the intrusion of uses 

which could harm or destroy agricultural land, recreation, scenic and 

natural areas, and historic sites. In combination with zoning, sub

division regulation powers would enable the administrating government to 

influence the guality of development. Subdivision regulations are 

directed more to controlling use in newly developing areas and protect

ing public facilities~ services and investments. The integrity of 

historic sites and natural areas could thus be insured where adjacent 

development is imminent and unavoidable. 

It is the opinion of this study team that the combination of 

zoning and subdivision control powers would be best suited as land use 

control tools in the unincorporated areas of Texas. The alternatives-

fee simple, eminent domain proceedings, scenic and conservation ease

ments, compensable regulation--all require the expenditure of funds 

and therein lies their weakness. Lower levels of government are notori

ously short of the funds needed to meet an ever increasing demand for 

services. Tax incentives could be useful in checking sprawling develop

ment, but existing tax application and procedures are too subject to 

individual interpretation and economic pressures, unless they are used 

in combination with possible dedication of easement or development 

r; ghts. 
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In order for Texans to protect their sceni c a:nd historic heri·tag,e 

and to insure that the following generations of Texans wi,ll be abl'e to 

enjoy her rich legacy, some form of land use controls must be imple

mented in the unincorporated areas. Such controls must not ignore the 

state's social and economic objectives~ however. Rather, land use 

controls should identify the physical factors which can influence sig

nificantly the relation of social and economic objectives to the cul

tural, recreational, and psychological needs of the citizenry. land 

use planning and controls would thus result in the formulation of pro

grams and policies for physical development which would maximize the 

opportunity to realize social and economic objectives and minimize the 

consumption and destruction of Texas l open lands, parks~ recreation 

areas, and historic sites. 
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APPENDIX 

SCENIC EASEMENTl 

KNOW ALL MEN BY THESE PRESENTS: 

That of the County of 
State of Texas, hereinafter referred to as Grantors whether one or ' 
more, for and in consideration of the sum of ' DOLLARS 
to Grantors. in hand pa~d ~y the State of Texas, acting by and through 
the State ~lghway ~omm~ss10n,.receip~ of which is hereby acknowledged, 
and for Wh1Ch no llen 1S reta1ned, elther expressed or implied do by 
these presents grant, bargain,se11 and convey unto the State ~f Texas 
an e~s~ment and ~ight to restrict, in accordance with the terms and ' 
condlt1ons, here1nafter prescribed, the future use and development of 
the fo11owing.described property located in County, 
Texas, and be1ng more fully described as follows, to wit: 

Said property consisting of acres, more or less, is now 
being used for ------- , and is 
hereinafter designated as the RESTRICTED AREA. 

TERMS AND CONDITIONS 

RESTRICTIONS 

1. No use or occupation other than the hereinafter permitted 
use shall hereafter be established or maintained upon or within the 
restricted area. 

2. No dump of ashes, trash, rubbish, sawdust, garbage or offal, 
or any other unsightly or offensive material shall hereafter be placed 
upon the restricted area. 

3. No signs, billboards, outdoor advertising structures or ad
vertisement of any kind shall hereafter be erected, displayed, placed or 
maintained upon or within the restricted area. Existing use for any such 
purpose shall be terminated and any such signs shall be removed on or 
before , except that one sign may be erected and/or 
maintained to advertise the sale, hire or lease of the property, or to 
advertise activities conducted thereon, and one additional sign may be 
erected and/or maintained to designate the ownership of the property. 

4. No trees or shrubs shall be destroyed, cut or removed from the 
restricted area, except as may be incidental to a permitted occupation or 
use of the property, or required for reasons of sanitation and disease 
control, and except for selective cutting of timber by methods prescribed 
by written permit from the Texas Highway Department. 

S. (Additional restrictions) 

10• Sutte, Scenic Easements 92-3 (1968). 
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PERMITTED USE OR OCCUPATION OF RESTRICTED AREA 

1. General crop or livestock farming, including construction, 
erection, maintenance and repair of buildings incident to such use, and 
construction, maintenance or establishment of recommended soil conserva ... 
tion structures or practices, and normal farm or ranch improvements~ . 

2~ Telephone, telegraph, electric or pipe lines or micro ... wave 
relay structures for the purpose of transmitting messages, fuels, light 
or power . 

. 3. Any uSe not heretofore specified which exists upon or-within 
the restricted area as of the time of execution of this instrument, in
cluding normal maintenance and repair.of existing buildings, structures 
and appurtenances, but such use shall not be expanded nor shall any 
structures be erected or structura 1 alterations be made wi thi n the 
restricted area. 

4 .. Roads and driveways as may be necessary to serve lands of 
Grantors which abut on the restricted area, whether or not in existence 
at the time of execution of this instrument; provided, however, that the 
establishment of new access driveways shall be subject to current Texas 
Highway Department regulations at the time application therefore is made. 

S. (Additional permitted uses) 

The State or its agents may from time to time enter upon the restricted 
area for the purpose of doing any and all things necessary to restore, 
preserve and protect, for scenic purposes, the natural beauty of said 
restricted area, and for the purpose of inspection and enforcement of 
the terms of this easement. . 
This easement does not grant the public the right to enter upon the 
restricted area for any purpose. 
TO HAVE AND TO HOlP said easement together with all and singular the 
rights, privileges and appurtenances thereto in any manner belonging 
unto the said State of Texas forever. 
IN WITNESS WHEREOF, Grantors have caused this instrument to be executed 
on the day of , 19 --

(Acknowledgment) 
THE STATE OF TEXAS ) 

COUNTY OF ) 

Before me, the undersigned authority, on this day personally 

appeared known to me to be the person ••• whose name .••..• subscribed to 

the foregoing instrument, and acknowledged to me that .•.. he •.. executed 

the same for the purposes and consideration therein expressed. 

Given under my hand and seal of office on this the day -----
of , A. D. 19 • ----

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..- ... 
Notary Public in and for County, Texas . 
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(Acknowledgment) 

THE STATE OF TEXAS ) 

COUNTY OF ) 

Before me, the undersigned authority, on this day personally 

appeared known to me to be the person •.• whose name ...... subscribed to 

the foregoing instrument, and acknowledged to me that .... he ... executed 

the same for the purposes and consideration therein expressed. 

Given under my hand and seal of office on this the day 

of , A. D. 19 ----

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Notary Public in and for County, Texas. 
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A foolish consistency is the hobgoblin of little minds 
--Ralph Waldo Emerson 

Although Mr. Emerson's dictum may apply in relating to person

ality traits, it is recognized that variable policies by planning of

ficials is not desirable quality. The total flexibility of zoning in the 

urban areas has contributed to its disfavor with many public and private 

officials. This paper will attempt to illustrate some factors which have 

faced planners in the rural areas as a warning to these land use planners 

in Texas who are faced with the new prospect of getting involved in this 

arena. The first section will address itself to housing and zoning while 

the second section will focus on taxation in land use planning. Perhaps 

by recognizing the past errors of others, we may be able to forecast our 

own future better without having to constantly retrace our steps and 

result in unharmonious land uses existing in the countryside. 
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One of the main reasons for seeking the use of zoning in the unin

corporated areas is to prevent the creation of "slurbs" in the urban fringe 

and thereby allow planned growth in close relation to utility usage, fos

tering proper land use allocation and preventing the deleterious side ef

fects of vacant land or misused land. That zoning wholly accomplishes 

this goal is debatable and that it is the best control method for shaping 

land use has been strongly questioned. It remai·ns, however, as a viable 

attempt to solve many non-urban land u·se problems in Te.xas. 

This section will attempt to emphasize some of the problems 

associated with zoning in unincorporated areas as it affects housing for 

low-income families and for differing age and ethnic groups. The inclu

sion of selected legal decisions which affect exclusionary zoning should 

serve to aid the rural planner in avoiding possible pitfalls in the appli

cation of newly-conceived ru ra lzon i ng powers. . 

~ Zone? 

In Texas, three cities have opted not to use zoning as a regula

tory device in the planning process. Baytown voters soundly rejected the 

option once while, some miles away, Houston citizens defeated a zoning 

proposal only to have a similar device presented a few years later. This 

time they thoroughly defeated the measure and it has never been brought 

up for a referendum since. They later recanted and accepted the philosophy. 

However, when the zoning districts were presented, the citizens rejected 

them and went further in venting their displeasure by voting to remove the 

newly-acquired zoning power in a subsequent referendum. 1 

lSiegan, Land Use Without Zoning, 25(1972). 
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There are many factors which contributed to the voters' de

cisions in these cases but, perhaps the following will serve to show 

from where some of the displeasure with zoning originates. There is 

evidence to show that non-zoning fosters development2 and, by so doing, 

it raises tax revenues. One example of the way this operates was the 

development of a large shopping center, Greenway Plaza, in Houston. 

The land was bought incrementally and, because there was no zoning 

problems, residential and agricultural land was easily acquired at a 

reasonable price, ,then converted to commercial use without the diffi

culties of applications for variances, hearings, eta al., which are 

attendant with zoning. The increased value of this land now means 

more funds going into the tax treasury as well as into the general 

economy_ 

Perhaps the strongest argument' against zoning lies with its 

caprioious nature (1.e., it is undesirable because it is too flex

ible). Dr. Marion Clawson emphasizes this aspect when he notes: 

The zoning process and the role of the zoning 
author; ti es, is 1 ike the conques t of a 1 ady of 
easy virtue. She must be approached by the right 
man, properly dressed, bearing the right gifts, 
and the language must fol19W established pat
terns; but in the end, she yields, as.everyone 
including the lady herself, knew from the begin
ning that she would. If one.retains the ~ight 
lawyer, dresses up his rezonlng proposal ln 
attractive language, perhaps makes a gift of 
land for schools or parks or otherwise appeases 
some local opposition, prop~rly em~hasize~ the 
employment potential of an lndustrlal zon~ng 
and the favorable tax aspects for any zon1ng, 
the result is really not in doubt ••• It seems 
clear that local zoning in an expanding urban 

2Id., p. 127-130. 

-270-



~~ ~~~~r~~~d:r~~ d:v~~~p~:~~~3 an effective barrier 
-"'\ 

Obviously, this weak link must be overcome in the Planning and 

Zoning Office if the zoning process is to be effective. Perhaps Mr. 

Harland Bartholemew put it most succinctly when he declared, uA zoning 

change should never be granted unless it can be definitely shown that 

conditions have changed."4 

Other arguments against zoning include a hypothesis that economic 

forces, in lieu of zoning, will generally tend to create a form of nat

ural separation of uses. If the economic forces do not guarantee this 

separation and it is vital to promote land values or maintain certain 

social goals, the property owners will enter into agreements to provide 

such protection. As an illustration, Houston, since 1965, has effec~ 

tively enforced the often unused restrictive covenants in order to main

tain single-family homogeneity.5 

We must conclude, however, that even at best, non-zoning will 

encourage strip development with many mixtures of commercial development 

and multiple-family dwellings. These and other disadvantages can be 

reduced with zoning in the urban fringes. 

Zoning in the Agricultural-Urban 

The most active problems with land use in unincorporated areas 

generally occur in "Rurbia" or the outer fringe of suburbia. 

Here we find agriculture holding on fairly well with 
an interspersal of residences and even some industries 

3Clawson, Suburban Land Conversion, 253(1971). 

4Ba rtho 1 omew, liThe L i vi ng Lecture Seri es, II A Vi deo-tape From 
Texas Tech University. 

5Siegan, supra, note 1, p. 75-76. 
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~nd businesses ... Part-time farmers are also found 
ln large numbers. Full-time farmers are often
times a bit confused as to what to do--to hold 
on, change their way of farming, get a job in 
town, or sellout. 

9ut in the open country is the strip city. This 
1S nothing more than a row of houses down the 
highway o~ a good rural road. Each house gener
ally ha~ 1tS own water system and sewage disposal •.. 
Its resldents demand urban services but do not con
tribute ... sufficient tax revenues to pay the public 
costs to supply them. The surrounding farm land 
in these instances finds a heavier tax burden to 
bear.6 

In this area we must not only shape land development with zoning 

but, also aid the rural resident who is in the process of becoming 

urban and help the urban resident who now seeks to find space out

side ,the urban environment. This space must not only be residential 

space but open space. 

When first promulgated, zoning did not, nor did it intend 

to preserve open space. Instead, it developed lands and subsequently 

sought all land for development. This prompts a suggestion that the 

term lIundeve10ped land ll be stricken from the zoner's vocabulary and 

replaced with the term lIopen space ll and subheading of IIvacant" or 

lIunoccupied.117 Such a move may not drastically increase the tax 

rolls but it would vastly improve the land allocation planning 

process, the social amenities and long-term land use. 

Some rural areas have sought to protect parcels of land as 

open space for their expanding urban populations. Santa Clara County, 

6J.W. Fanning, liThe socio-political-economic framewo~k 
of a~riculture in the rural-urban fringe,1I 44 J. Farm EconomlCS 
1709(1962). 

7Andrews, Urban Land Use Policy, 124(1972). 
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California zoned some 15,000 acres for the exclusive use of agricultureS 

thereby averting any other type of development and preserving valuable social 
\ 

and aesthetic amenities as well as the purely economic/agricultural benefits. 

Similarly, othe~ counties may wish to follow the example of Santa Clara 

County in zoning to meet their varied conditions (e.g., zone certain lands 

against agriculture and for timber production or recreation). 

"Still another situation in which safety is a matter of paramount 

importance is in the brush-covered foothills which occur in many parts of 

the state. Areas where the hazard of conflagration is high and means of 

quick exit lacking might be zoned against human habitation." 9 

A similarly dangerous situation of which the land use planner must 

be cognizant is the problem of building in the floodplains. The dangers can 

be reduced by outright prohibition, through zoning, of construction in flood

plains or, as in Sacramento County, California, providing for minimum lot 

sizes which should reduce the density.10 Contra Costa County went a step 

further in setting up standards for developers in design and construction. 

flRunoff design shall be made for the frequency of occurrence stipulated 

[50, 25, and 10-year floods] ... by modified Rational Method using basic data 

supplied by the Control District. Runoff design •.. shall accommodate 

anticipated future development within the drainage area." ll 

When dealing with rural residents involved in the zoning process, 

one must be wary of needless ly i ncurri ngthe,i r wrath through the mi sapp 1 i -

cation of zoning restrictions. Often disagreements stem simply from the use 

of the wrong terms in describing lands (e.g., many would object to their 

8Dana and Kruegar, California Lands-Ownership, Use and Management, 
217(1959). 

9I d. 

10Murphy, Regulating Flood-Plain Development, 54(1958). 

l1Id. p. 91. 
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land being classified as "flood district" although "conservation dis

trict
ll 

would be acceptable, even without any change in meaning) to the 

more subs tanti ve issues of detenni nin9 how the 1 and shoul d be used. 

Fa rmers want to continue to fa rm wi th the opti on 
of selling their farm to a developer Or to another 
farmer. They have no objection to a zone labeled 
agriculture and residential reserve or agriculture 
and industrial reserve or agriculture and business 
reserve, but they do object to a zone labeled agri
culture and conservation reserve with no potential 
buyers in sight. 12 

One must recall that the "Texas Land Ethic" is virtually unique 

in the United States. Many landowners in the rural areas of the state 

exhibit fierce determination to treat their land as they wish and actively 

resist any efforts to reduce their free control over their land. Two 

cases are worthy of noting: In 1957, John Prather, an oldtime rancher 

who owned land northeast of E1 Paso in New Mexico and Texas, was invited 

to sell some land to the US Army for expansion of MacGregor Missile 

Range. He declined the offer, not on the basis of cost but simply 

because the land was his and had been his father's and he did not wish 

to relinquish his rights to it. There ensued a legal battle which he 

lost and finally, when representatives of the ArmY came to claim the land, 

they were held off at gunpoint by this 70-year-old rancher and his friends. 

After a few weeks, the issue was finally resolved through the granting 

of life tenancy rights to the rancher but, the case is illustrative of 

the attitude held by many large rural landowners in the state. They 

have not been compelled to follow any land use restrictions (with the 

exceptions of some acreage and soil conservation practices encouraged 

l2J.B. Kohlmeyer, "Discussion: Valuing, paying-for and pro
viding open space in urban fringe areas,1I 44 J. Farm Economics 1505 

. (1962). 
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Another example of this IILand Ethic" was demonstrated ln 1971 

during hearings on a proposal of the Texas Parks and Wildlife Department 

which would have created a canoe paddleway along parts of the Guadalupe 

River northwest of San Antonio. A number of the landowners adjacent 

to the river successfully argued against the proposal because the ease

ments or purchases in fee simple of the land would have meant a dimuni

tion of control over their land--a practice which seemed abhorrent to them. 

Many of the landowners exhibited varying degrees of emotionalism in thier 

presentations and one man even inferred that to restrict his use of 

the land or to open up his land for use by others was in some way related 

to communism beginning to sweep Texas despite our fighting it in Viet 

Nam. 13 These seemirigly illogical convictions point out the poor reception 

which land use controls will face in the rural, unincorporated areas of 

Texas. Simply through use, zoning and other public land use controls 

have been accepted, if not lauded, in urban areas but, the controls are 

new to rural areas of the United States and as such, will probablyen

counter much resistance at the onset. The problem, however, is that 

changing land use patterns coupled with the limits of the resources 

and the desires of the landless urban public are creating undesirable 

situations. Rural landowners must come to realize that restrictions for 

l3Interview with Dr. J.W. Kitchen (Nov. 11, 1972). 
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the benefit of the public must be promoted and, these restrictions stand 

a better chance of being equitably enforced if they are done so with 

legal rather than economic or social tools. 

New Towns in Unincorporated Areas 

The concept of new town planning and development has been gaining 

popularity since the 1960's. This idea that entire cities can be planned 

totally, without many of the restrictions of political variables which 

exist in developed urban/suburban areas requires prodigious pre-planning 

efforts and vast human and financial resources. The new towns histori

cally have been developed by private interests but, this does not pre

clude the possibility of public involvement. However, to involve more 

public hearings and bureaucratic decision making would serve to defeat 

the desirability of the new town development which has evolved in re~ 

sponse to governmental and outside economic interference. The key to 

success in new town planning ;s the freedom which the developer has in 

allocating various land uses in consonance with ecological, geological, 

social and economic constraints (as defined by this study, ecologic 

involvement deals primarily with the natural growth of plants, animal 

life and general organic developmental cycles whereas geologic decisions 

are concerned with land capabilities, porosities and topography). 

We see the effects of undisciplined growth in monotonous 
suburban subdivisions and webs of highways that waste 
and preempt, at the rate of .17 acre per person, land 
that otherwise could be available for open space and 
recreation. 

We are beginning to realize that degradation of our 
physical environment results in a great human toll: . 
Dissatisfaction with the monotony and lack of amenltles 
in suburban areas is stimulating demand for the new 
town concept. The growing concern over environmental 
quality has placed a premium on amenity, which 
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produces developmental values that can find financing 
and are profitable. 14 

The advantages which a developer can include in his new town are 

vast and almost always offset any opposition to the plan. These advantages 

range fromlower~priced land (because it is changing from a lower-to a 

higher-use category); lower development costs with less bureaucracy and 

hearings; more rapid and orderly growth with harmonious and consistent 

uses; and, lower selling costs and therefore more diversity of community 

membership. 

In 1962, James W. Rouse, a Baltimore broker, joined with ,the 

Connecticut General Life Insurance Company to begin acquisition and 

development of a new town, Columbia, in Howard County, Maryland. Through 

the use of more recent techniques in land use planning, they arrived at 

a plan whereby 1I ... housing, commerce and industry are clustered to pre

serve for community use the wooded, lake-dotted countryside in a relatively 

natural state. 1I15 Included in this use of the natural factors being coupled 

with economic or commercial interests, the Columbia planners met social 

desires and created a well-rounded community. Low and moderate income 

houses are included in the development and are of equal character and 

design quality as the higher priced units. These houses are distributed 

to give economic, racial and cultural background variety to all parts of 

the communi ty.16 

Although new towns are not the subject of this study, we must 

indicate that their development is quite often desirable as an adjunct 

14M. Apgar IV, IINew Business from New Towns? II , Harv. Bus. Rev. 
96(Jan-Feb. 1971). 

1 5Id ., p. 1 01 • 

16Id. 
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both to urban and rural planning. As the concept directly involves 

rural areas, however, the land use planner is advised to make himself 

aware of the nuances of this topic. 

It is incumbent upon us to recognize the past and potential role 

of the federal government in financing or creating development in rural 

areas. As noted before, very few public attempts at new town development 

have occurred. What little involvement that has taken place has largely 

been a result of federal participation. 

"In the United States, in 1917, the U.S. Housing Corporation of 

the Department of Labor built several projects that included a coordi

nated housing, industrial and transportation scheme. These projects were 

later sold to private buyers." 17 These were followed in 1920 by a fed

era lly aided. new town in Radburn, New Jersey, whi ch never reached full 

. expansion largely due to the appearance of a tight money market. These 

excursions did serve as examples for planners here and abroad. In fact, 

Radburn was largely developed with British consultants. The British 

later refined new town development and widely applied their principles 

when rebuilding their country after World War II. Today, that nation's 

land use consultants may serve as repositories of valuable planning in

formation which we may want to explore. 

The United States did not drop out of the new town planning field 

after those early ventures. 

During the 1930 ' s, three open space communities with 
low income rental housing were built by the Resettle
ment Administration of the U. S. Department of Ag
riculture. The three--Greenbelt, Maryland; Greenhills, 
Ohio, and Greendale, Wisconsin were all located.near 
primary employment facilities and within commutlng 

17David, Urban Land Development, 474(1970). 
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distance of large central cities. The purpose of their 
. site planning was to test the greenbelt buffer concept 
as a solution for integrating the physical realities 1 
of the rural areas with those of the urban community. 8 

Today the role of the federal government in this field is not as 

active as it might be. If for no other reason than that new towns could 

aid in the fight against urban sprawl, it might be advisable for public 

agency involvement to actively engage in promoting newtown development. 

The truth is, however, that new towns currently get little federal aid 

and only as much individual state aid as the developers are willing to 

help create through lobbying efforts. As Mahlon Apgar, a Harvard bus

iness specialist, decried recently: 

More than 100 programs or other forms of assistance 
presently cover nearly every task in building a city, 
but these disparate programs lack focus, are spread 
among at least a dozen agencies and are often adminis
tered or controlled by two or more levels of government. 
They address particular needs and are not integrated 
with an overall public policy for urban growth and 
physical developDEnt." 19 . 

Two variations in this theme include a 1964 program whereby the 

federal government offered Bureau of Land Management land for new town 

sites in the West and the passage of the New Communities Act of 196820 

which allowed the Housing and Urban Development Agency (HUD) to focus 

responsibility and aid developers. This broad program, however, has 

not received active executive support and, it was not until 1970 that 

the program was sufficiently organized within HUD to allow the first 

grants and debenture guarantees. In Texas, Flower Mound, a planned 

community to have 50-70,000 people, ;s one of the first to benefit from 

this coordination policy. 

18Id. 
19 

Stern1ieb, Housing, 1970-71, 19(1972). 

20New COnlTIunities Act, 42 U.S.C. ,§§.3901-14(1968). 
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Obviously, federal program focus, not just for new towns but 

for all land use decisions, must be centralized. This idea in Texas 

could and should be fostered through the Division of Planning Coordina

tion in the Governor's office which is currently consolidating many 

state agencies and coordinating their various programs both to avoid 

duplication and to disseminate the most information to local and private 

planners throughout the state. 

Another method of coordinating the focus of federal, state, 

regional and local planners is the creation of Regional Community Develop

ment Corporations (RCDC's). The RCDC's could serve the public interest 

by engaging in the planning of developments on a regional scale. Once the 

developments have been planned and met the tests of political and social 

acceptabil i ty, they woul d undergo the tri a 1 of economi c vi abi 1 i ty. In 

this regard, the developmental plan would be offered to private in

vestors who could promote and develop the plan while reaping the economic 

rewards. This concept may seem to give an advantage to the developer, 

but it 6an be ;seen that the RCDC which meets the public's goals of 

responsibility, will be able to discern total regional population trends 

and natural resource availability and should, therefore, have a decisive 

hand in reconciling the two and enforcing these desdsions upon prospec-

tive developers. 

Additionally, RCDC's can serve the public in three ways. They 

can assure the availability of land for future development through the 

use of 1 and banks whereby they can acqu ire and/or reserve 1 and for future 

development. The land banks can even be set up to earn revenue while 

the lands are still in a "reserve" status which actually returns the land . 
. to a public income-producing status befo·re the planned development begins. 
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The RCnC's can serve most effectively in coordinating public programs 

for both development (as is done in Texas today with the Regional Coun ... 

cils of Government) and for the shaping of new public programs through 

these coordinating efforts (e.g., new tax bases may be required and could 

be shaped during the development process by encouraging or discouraging 

various types of land utilization). Finally, the RCnC's can serve as a 

political vehicle to interpret, define and activate public involvement 

and acceptance in the planning process. 2l The RCnC's can act as large 

combination Councils of Government, land conservation banks and political 

power structures for the heretofore weak rural areas. 

The benefits of flexibility in planning, continuity of design, 

curbi ng urban sprawl, and sati sfying the demands and constra i nts of 

natural factors make new town development a generally desirable concept. 

The land use planner would do well to give this development method a 

more thorough inspection than the brief glance presented here. 

Zoning as an Exclusionary Land Use Control 

The term "exclusionary zoning" is actually a misnomer for, by 

definition, all zoning is exclusionary by restricting different densi-

ties of development for various reasons in certain areas. However, 

today the technique has taken on the.meaning of a restrictive control 

aimed at excluding moderate income housing, thereby keeping specific 

age, income and ethnic groups within a community separated. 22 "Exclu

sion is accomplished in two ways: First, directly, by not permitting, 

or prohibiting certain constructions through locations, area and density 

21 Id ., p. 16-17(1972). 

22M• Brooks, "Exclusionary Zoning and Equal Protection," 84 
Harv. L. Rev. 1645(1971). 
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restrictions; and second, indirectly by establishing requirements 

which increase costs, li-miting the numbers of eligible buyers."23 

Exclusionary Devices 

The following zoning devices are the most commonly used and 

as the following cases will indicate, among the most legally question

able. As will be shown later, the devices are not so much illegal 

in theory as in practice (i.e., where specific numerical restrictions 

are devised). 

---Minimum building size requirements are generally related to minimum 
I 

floor space. These requirements have a direct bearing upon housing 
I 

; 

costs. Through these increased floor space requirements and subsequent 

increased total housing costs, specific lower-income groups can be 
I 

effectively excluded from all or parts of an urban or rural area. As 

an example, let us assume that aver~ge building costs are $22 per square 

foot. If a minimum requirement for a 1200 square foot hotise existed, 

this means that construction alone will cost $26,400 while the cost of 

the lot and its improvements could easily push the price up another 

$5,500 so that the total cost of the house could be $31,900. This 

could easily dissuage any lower-income persons from b,uying or renting. 

---Closely associated with. minimum floor space is the requirement for 

minimum lot sizes. It is not at all hard to see the link between in

creased lot sizes meaning increased housing costs and resulting in 

fewer low-to moderate-income families. A problem attendant with this 

which the rural planner will want to consider is that requiring large 

23Siegan, supra, note 1, p. 88. 
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lot sizes means that much undeveloped land will exist between residences 

(this may be ~esirab1e) and consequently, higher utility installation 

costs per unit will exist. 

---Frontage or lot width requirements generally do not significantly 

affect total housing costs. liThe impact of this factor depends of course 

upon whether high standards for site development are imposed .•. and how 

high they are. Obviously, if curbs and storm sewers are also required, 

the cost will go up substantially. On the other hand, it is lot width, 

probably even more than lot size, which tends to preserve that much 

desired semi~rural atmosphere." 24 

---The exclusion of multiple-family dwellings to the benefit of single

family residences is a significant factor in reducing the number of low 

to moderate income people. wtth the sharp increase, recently, in housing 

costs, the desirability of lower cost garden apartments, town houses and 

modular homes becomes more apparent for these not-so-affluent groups. 

Recently, planners have begun to notice that, as housing costs rise, the 

proba bi 1 i ty of constructi ng the s i,ngl e-famt ly uni t for a medi um-i ncome 

(or below) family has begun to decrease. This seems to force the lower

income groups into multi-family dwellings which are being vigorously 

opposed in many suburbs and rural areas. Homeowners who have been able 

to acquire land for a single-family dwelling, often resent close as

sociation with people who cannot afford this luxury. 

---In conjunction with restricting the number of multi-family units in 

an area, exclusionary zoning has also been instrumental in reducing the 

number of bedrooms each of these units contain when they are allowed. 

24Sternlieb, supra, note 19, p. 156' 
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It is easily seen that larger, growing families can be excluded from 

an area if the milti-family units do not offer enough room. This 

technique is especially effective in both family size and age restric

tions. A family with school age children represents an increased tax 

burden which can be excluded via this procedure. liThe most frequent 

provision requires that 80 percent of the dwelling units shall have 

only one bedroom, and permits up to 20 percent with two bedrooms--

and none with more. 1I25 

---A prohibition against mobile homes is the final device commonly 

applied. Although this method economically restricts some families 

from entering an area, its application, especially in rural areas, 

can often be easily defended on the basis of fire and wind dangers, 

poor construction and aesthetic offensiveness. 

Legal Checks on Exclusionary Zoning 

As noted before, all zoning is to some extent exclusionary 

but, the problem with def~n'ng the limits of these exclusions to de

termine their application to all people has largely been left up to 

the courts. One must insure that application of zoning is not so re

strictive that it is directed toward a particular group but is aimed 

at improving the general environmental conditions of all the people . 

••• Exc1usionary zoning may encompass regulation whose 
exclusionary effects are justified. When restrictions 
are clearl? essential to the maintenance of the public 
health, sa ety and welfare, ~he requi~ements of 0:9a-
iesd society exonerates the 1ncrease 1n cost. Th1S 
b~oad1y encompasses the common law precept that one 
is free to do whatever he pleases with his propert1 unless he causes damage thereby to that of others. 6 

25Id·. 

26Siegan, supra, note 1, p. 88. 
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We will now turn to some recent court cases which have questioned 

the validity of various zoning devices which may have been exclusionary ~n 

design or effect. Many of these cases came from New Jersey which had 

been a haven for exclusionary zoners. 

A question which surfaces first in investigating lot size require

ments concerns the degree of preservation of amenity as it may conflict 

with the desires of certain peoples to lIescape ll to the rural areas. Zoning 

for large lot sizes is conducive to aesthetically pleasing developments, 

but where do the benefits of beauty become overshadowed by the restriction 

of not allowing lower income families the economic opportunity to partake 

of these housing tracts? 

In Fairfax County, Virginia, the Board of Supervisors had zoned 

a minimum lot size of two acres for the western two-thirds of the county. 

Publicly, the supervisors maintained that such a restriction was necessary 

both to prevent water exhaustion and to provide a more manageable, effi

cient and economical operation of county services in that area. The Vir

ginia Supreme Court held that such a restriction was invalid because it 

excluded low income families from settling in the area. Despitethe 

Supervisors' arguments of efficiency and water shortage, the court in

spected the matter and found that subdivision constructions were the real 

issue which the County had sought to reduce. Use of this restriction, 

appeared to have been effective for inves'igation revealed that applica

tions for subdivisions had dropped significantly after the zoning change. 

The zoning ordinance bore no relation to the general welfare and both the 

intent and effect were exclusionary so the zoning restruction was declared 

void. 27 

27Soard of County Supervisors of Fairfax County v. Carper, 200 
Va. 653, 107 S.E.2d 390(1959). 
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In a case with far-reaching implications, a New Jersey Superior 

Court ruled ·on a zoning ordinance passed in Madison Township which was 

basically "anti-growth" and especially so for low-income groups. The 

ordinance tended to retard growth through the use of minimum acreage 

and floor space requirements along with restrictions on the totll 

number of units. In its opinion, the court gave a lecture to the town

ship on its responsibilities not just to itself but to the region: 

In pursuing the valid zoning purpose of a balanced 
community, a municipality must not ignore housing 
needs, that is, its fair proportion of the obliga
tion to meet the housing needs of its own population 
and of the region. Housing needs are encompassed 
within the general welfare. The general welfare does 
not stop at each municipal boundary. Large areas of 
vacant and deve10pab~e land should not be zoned, as 
Madison Township has, into such minimum lot sizes and 
with such other restrictions that regional as well as 
local housing needs are shunted aside. 28 

As has been pointed out, decisions on the validity of exclu

sionary zoning rest more upon the degree of the ordinances effect rather 

than the general philosophy underlying the Qrdinance. An example of 

this involves an older New Jersey case. Wayne Township had evolved a 

zoning ordinance which enumerated a minimum floor space of 186-square 

feet for single-family dwellings. It was challenged by a developer 

who felt that the restriction was too extreme and was intended merely 

to exclude logical development of the area. The Supreme Court of the 

state digested much information, including a survey of the average 

square-footage of existing single-family dwelling in the township, 

before reaching a decision which upheld the zoning ordinance. The Court 

determined that such a restriction was not exclusionary but was in the 

280akwood at Madison, Inc. v. Township of Madison, No. 1-7502-
70 P.W. (Super. Ct. N.J., Oct. 27, 1971). 
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community·s interest for preservation of health and maintenance of the 

character of the community.29 If the ordinance had been set at l200-or 

1500-square feet, perhaps the decisions would have been different but, 

as it read, it could not be determined to be too restrictive. 

For the· land use planner, one of the knottier tasks will be 

reconciling the question of mobile homes in the development of housing 

outside urban areas. Texas is already faced with numerous examples of 

this new housing trend in unincorporated areas ranging from inexpensive 

leisure homes in Bandera County to mOre intense temporary housing near 

urban areas. The problems presented by these units range from safety, 

sanitation and health to the more mundane aspects of aesthetics. IIHousing 

requi"rements of Ft. Hood personnel have contributed to the rapid expansion 

of mobile home parks well beyond the jurisdiction of any municipality. 

Even though the small county health department [in Bell County] has attempted 

to monitor the installation of septic tank systems, the stench of sewage is 

constantly present in several park 10cations. 1I30 

It is precisely because of these health and other problems that 

restricting location, density and design of mobile home parks in rural areas 

may ultimately be successful. Another case involving this type of ex

clusionary zoning in New Jersey occurred when Glouscester Township passed 

an ordinance prohibiting the development of trailer parks. The New Jersey 

Supreme Court upheld the decision based on the three strongest concerns-

aesthetics, general health and welfare and overall planning. 3l 

29Lionshead Lake Inc. v. Wayne Township, 10 N.J. 165, 89 A.2d 693, 
(1952), appeal dismissed, 344 U.S. 919(1953). 

30Texas Advisory Committee on Intergovernmental Relations, Land 
Use Standards in Unincorporated Areas, 25(1972). 

31Vickers v. Township Committee of Gloucester Township, 37 N.J. 
232, 181 A.2d 129(1962). 
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A 1971 New Jersey Superior Court decision ruled against perhaps 

the most classic example of blatant exclusionary zoning involving 

multiple-family dwellings to be located in an unincorporated rural area. 

In Molino v. Ma or and Council of the Borou h of 
Glass oro •.. t e oca lty a a opte a zonlng amend
ment listing eleven conditions required for multiple 
family construction. Those included a limit of 70 
percent of the units to one bedroom, costly provisions 

. for recreation (such as 8 square feet of swimming pool 
or tennis court for every 100 square feet of living space) 
along with such creature comforts such as central air 
conditioning and automatic garbage disposal in each apart
ment, and a master TV antenna for the building. The 
ordinance was defended on the grounds that it would keep 
children out and thereby alleviate financial problems 
for the school; it was also argued that the ordinance 
would upgrade apartment construction and aesthetics and 
control population density.32 

The court ruled the ordinance invalid and noted that the restriction on 

family size violated the equal protection provision and the attempt to 

equate educational costs to zoning was inconsistent. Additionally, as 

in the Madison Township case earlier that year, the court warned the 

township not to attempt to isolate itself from the rest of society 

and to take into concern all activities of people in and near itself. 33 

An earlier decision in Pennsylvania involving multi-family 

dwelling restrictions found the court overturning a zoning ordinance. 

In the Appeal of Girsh, a zoning ordinance had been promulgated whfch 

totally prohibited apartment construction in the area but, the court 

held· this invalid because it was an exclusionary device. It then indi

cated that, to be valid, the ordinance must make provision for the in

clusion of some ~lti-fami1y dwe11ings. 34 

32Siegan, supra, note 1, p. 211. 

33Mo lino v. Mayor and Council of the Borough of Glassboro, 
116 N.J. Super 195, 281 A.2d 401(1971). 

34Appeal of Girsh, 437 Pat 237, 263 A.2d 395(1970). 
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In deciding what restrictions on multiple-family dwellings are in

va 1 i d, the Nixon Admi nis trati on takes an extraordinari ly broad view. Rather 

than arguing against economic or locational restrictions, they reduce the 

issue to black-and-white by indicating that " .•• only exclusion on racial 

basis is contrary to federal law ... "35 and :only when this precept is violated 

will the Justice Department intervene. 

To demonstrate their position on the issue, the Department became 

actively involved in the Black Jack Case. This case, in St. Louis County, 

Missouri, stemmed from the action of a group of whites who incorporated 

the town of Black Jack after it was learned that a mwlti-family, inter

racial, publicly-subsidized housing project was planned for the area. The 

newly-formed town promptly adopted a zoning ordinance which prohibited any 

new multi-family land uses in the town. The governmentls position is that 

this action violates both Constitutional dictums and the Civil Rights Act 

of 1968. 36 One can see the correlation between this and, for example, the 

Molino Case. 

A similar case in Florida involved a proposed low-income interracial 

housing project in Lackawanna. When news of the proposed development was 

released, the city rezoned the intended area for parks and open space. The 

court did not waste much time in setting aside the ordinance when it deter

mined that these municipal practices were really a subterfuge to hide dis

crimination where the all-white neighborhood did not wish to lose its ethnic 

lindividuality."37 

35Siegan, supra, note 1, p. 181. 

36United States v. City of Black Jack, No. 71C 372, D.C. Mo., 
(Eastern Div., 1971). . 

37Kennedy Park Homes Assn., Inc. v. City of Lackawanna, 436 F.2d 
108(1970). 
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~nother case involving proposed low-cost subsidized housing 

occurred in New Jersey. In DeSimone v. Greater Englewood Housing 

Corporation #1 (1970),38 a use variance was granted by the city to 

penmit the construction of subsidized multiple-family dwellings in an area 

previously reserved for single-family dwellings. Some adjoining neigh

bors became upset and protested the city's action. The court held that 

safe, sanitary and decent housing outside of ghetto areas was a reason

able excuse for the city to grant a variance. In this case, the court 

discriminated in favor of that segment of the population characterized 

by it as the "minority or underprivileged." 

Future Role of Exclusionary Zoning 

As we have seen, the courts have generally opposed exclusionary 

zoning in almost all cases. This should not imply that it is no longer 

attempted for, as Bernard Siegan notes: "In the suburbs, the ambitious 

politician would be well-advised to condemn loudly any proposed changes in 

zoning for other than single-family use. This position often brings forth 

much favorable ne~spaper publicity and can be helpful in seeking higher 

office. Exclusionary policies tend to be politically profitable. 1I39 

The obvious inference is tRat the zoning proposals, if in error, will be 

corrected by a political court so the politicians might just as well try 

to "jump on the exclusionary land use control bandwagon." 

However, to save time, frustration and inconvenience, the land 

use p1anenr might try to recognize these pitfalls before he begins 

developing guidelines for a loning ordinance for unincorporated areas. 

38DeSimone v. Greater Englewood Housing Corp. No.1, 56 N.J. 428, 
267 A.2d 31 (1970). 

39Siegan, supra, note 1, p. 197. 
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I t might be time to begin to reshape the Texas Land Ethi c and try to educate 

the people to the possibilities of broader land uses for the benefit of all 

members of society. So long as we refuse to accept the premise that people 

have an equal right to use the land resources on a long-term or semi-' 

permanent basis only, we can and will have exclusionary devices in use. 

These can range from legally questionable zoning or buildingcode.restric

ti ons to the ethi ca lly deb a tab1·e ques ti ons of us i ng covenants or deed 

restrictions to inhibit the use of land by all the people. Rather than 

restricting people's enjoyment of our resources, perhaps we would do well 

to recall that old Spanish proverb, JlAguaque no te tomas, dejala correr./I 

(Water that you cannot use, let it flow for others~l 

Zoning and Education in the Unincorporated Areas 

Most unincorporated areas in Texas today have established school 

districts which vary in size from the relatively small Meadow Independent 

School District to the larger and more affluent like the Medina Valley 

Independent School District. These units often serve a two-fold purpose: 

They provide education for the children of the areas through operation of 

schools and buses; and, they serve as political focal points of the areas 

due to the taxing power they represent along with the psychological factors 

of being able to dictate the activities and educational policies for the 

children. In fact, school districts, along with other special use districts-

namely soil conservation and flood control--are often the most dominant 

political power structures in the unincorporated areas. 

Ib the rural areas, most notably around the urban fringes, zoning 

can be used to help predict and shape the school district's growth and 

composition. A multitude of smng1e-fami1y dwellings would often indicate 
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a plentiful supply of school children while multi-family dwellings or 

apartments generally increase the number of retired, single or other

wise unencumbered members of the community. 

It should be cautioned~ however, that while residential use 

zoning can aid in projecting demand for school facilities, the tech

nique is neither static nor perfectly accurate. 40 Additionally, since 

zoning is a device to implement a comprehensive land use plan, it is a 

method whereby restrictions on the expansion and composition of the 

school district can be enacted. These growth-shaping activities must 

be used with caution however, for if we recall the Molino ease, we find 

a striking comment by the court. In that case, a r.estriction on 

multiple-family dwellings was defended by several arguments, one of 

which maintained that such a restriction would keep children out of an 

area and, in so doing, would ease the financial burden of the school 

district. In discarding this ordinance, the court held: 

The effort to establish a well-balanced community 
does not contemplate the limitation of the number in 
a family by regulating the type of housing, number of 
children allowed in a project or a community has no 
relation to zoning. 4l 

In conjunction with this is another recent decision on the role 

. of the school district in taxing for both the urban and rural areas. 

Although the Supreme Court has ruled that the property tax is not neces

sarily an undesirable method of financing schools, its decision did 

allow for the possibility that the property tax could be unfairly ap

plied in this matter. The New Jersey Supreme Court found just such a 

40Siegan. supra, note 1. p. 132-133. 

41Molino v. M~or and Council of the Borough of Glassboro, 
supra, note 32. 
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possibility 'when it struck down that method of financing in early April, 

1973. The court noted a contrast, for example, between the Tenafly and 

Jersey City school systems where the annual expenditure of $1450 per student 

in Tenafly was compared with the $700 per student in Jersey City. Such a 

substantial difference indicated that the property tax was an unacceptable 

method of financing. 42 What overall effect this may have on rural zoning is 

still unclear but, it obviously can affect the political power structure 

in unincorporated areas and thereby have some effect on zoning decisions. 

An additional facet of the educational activity possibi.lity in 

unincorporated areas concerns segregation. Despite Mr. Nixon1s attempts 

at curbing integration through the non-use of busing ind other unenforced 

policies, there is still a substantial federal thrust in this area which 

often raises the ire of the populace. A common response for parents thus 

affected has been to place their children in private schools. However, 

another reaction--less costly both financially and socially--is to move 

outside a school district which is integrating. In Texas, many times this 

can mean simply moving outside the corporate city limits into a new rural 

development which is located in another, relatively segregated school dis

trict. Such a move would increase the commuting time for the breadwinner, 

but would also have the amenity of semi-rural life. The implication of 

this action should be apparent--the move is not simply to escape those 

amorphous evils, lI urban pressures,1I but to leave a less desirable ethnic 

situation. 

This type of activity must be considered harrassing to the rural 

planning officials for now they have to work doubly hard to ensure that 

1973) . 
42Interview with H. Ruvoldt, Jr., on CBS Evening News (Apr. 3, 
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their land use decisions cannot be construed as further excluding 

minorities. 

Low-Income Housing in Rural Areas 

A filtering process in housing can be construed as one of 

the reasons inhibiting the construction of low-income publicly-subdivided 

housing. IIWhen expensive apartments are built, lower-income consumers 

move progressiv1ey into housing life behind by the more affluent. Mo

bility in the housing market is favorable to all classes and consumers." 43 

This filtering process has tended to increase the ratio of low-income 

fami 1 ies in the ci'ty centers whi le the more affluent members of society 

can gravitate toward the outer rim of the urban center. A classic example 

of this has been demonstrated by a study of the Princeton, New Jersey, 

Township where it was shown that the city 1I ••• provided for the single, 

the retired and the widowed, and has historically housed the lower-

i.ncome laborer, houseworker and service employee. The Township [outside 

the city limits] in attracting a very select housing buyer, is contribut

ing toward a family income of upwards of $20,000. 1144 

Similarly, studies for the New York, Connecticut, New Jersey 

region revealed that 62 percent of all low-income families resided in 

the core of the cities, in 1969, while only 31 percent were able to 

reach the suburbs or urban fringes. At this time, 54 percent of the 

middle-income families lived outside the city cores. The high-income 

group truly escaped, with only 35 percent remaining in the city proper. 45 

43Siegan, supra, note 1, p. 178. 

44Stern11eb, The Affluent Suburb, 20( 1071) . 

45Ca1dwel1, How To, Save Urban America, 93(1973). 

-294-



By forcing lower-income families to remain in the cities, we 

may be promoting more problems than we dreamt possible. 

Some people ... believe low-income families inevitably 
have more problems than higher-income families and that 
herding the poor together in a vast vertical project 
reinforces their problems and makes it harder for them 
to enter the economic and social mainstream if they want 
to. 46 

Beliefs such as this have prompted many planners and sociologists to 

urge the federal government to aid low-income housing construction in 

suburban areas47 and to encourage fe-eral and state aid for rent subsidies 

for low-income families wishing to relocate outside the city core. As 

William Caldwell notes, these pressures recently have persuaded the fed

eral government to become a.ctively involved in this movement: 

The federal government is trying now to encourage 
construction of low-income subsidized housing outside 
the neighborhoods and even outside the municipal boun
daries within which the low-income families live. The 
purpose is to avoid enlarging the poor and minority 
~hettos in the older parts of urban regions. 48 

It would seem that an effort to increase low-income housing 1n 

the rural areas is being fostered so the land planner would do well to 

prepare for it during his planning activities. In this regard, both 

the planning and taxing functions must work together, for it is imperative 

that land values not be prematurely escalated until development is ready. 

To otherwise allow land speculators to raise the prices of land too early 

would not only defeat the planning purpose but would also substantially 

increase housing costs to the point where low-income housing, even 

subsidized low-income housing, may become impractical. Land use planning, 

in conjunction with resolute zoning and taxing policies which make land 

46Id .• p. 35. 

47A. Downs, "Private Investment and the Public Weal ," Saturday 
Review, 56 (r~ay 15,1971). 

48Caldwell, supra, note 44, p. 35. 
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value escalation infeasible, can preserve land for use by low-income 

groups as well as by more affluent homeowners. 

Before the decision is reached about where low-income housing is 

to be placed, there must be recognition of some of the probable and pos

sible types of low-cost housing. The most obvious is the subsidized 

housing which includes single-family dwellings and two- to three-story 

apartments. Two other types of low-cost housing are modular homes and 

mobile homes. Modular homes have not had great success thus far due, in 

part, to the restrictions of some statewide building codes and also be

cause they do not offer:adequate attractiveness in cost or design 

variety. These latter obstacles are being overcome through the aid of 

HUD research. 49 

Mobile homes, even with their safety, aesthetic and depreciation 

drawbacks, are gaining in popularity and acceptance. "Nationwide, 23 

percent of all new housing units built in the country in 1970 were mobile 

homes." SO Perhaps the most enticing characteristic of the units is their 

cost. lilt would require an income of about $8,500 a year to live in a 

new mobile home large enough for a family of four ... compared to $10,000 

to $12,000 a year for a new garden apartment or town house (row housing) 

of roughly the same size. IIS1 This characteristic indicates that large 

mobile home parks should mean increased numbers of lower-income families. 

The land use planner must allow for this plus the liability and method 

of reducing older, rundown homes. 

In establishing use districts which allow mobile home parks, one 

might want to consider Florida's experience when mobile homes were a 

49 I d., p. 27. 
50 Id., p. 26. 

SlId. 
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common sight in unincorporated areas. With the passage of county zoning 

powers, the counties 1I ••• have enacted zoning restrictions that operate 

to exclude many mobile homes, and thus unwittingly perhaps to give many 

existing mobile home parks a preferred status. 1152 

Zoning, Housing Costs and Apartment Construction 

Zoning, as with any governmental intervention, causes land prices 

and construction costs to increase. Although we are not going -to venture 

into the subject of amenity values as increased by zoning, there are 

other factors affecti ng hous i ng cos ts wh i ch the planner mus t remember . . 

First, in controlling the supply of land for various kinds of housing 

development, zoning influences the price of land classified for differing 

residential purposes. In conjunction with this, zoning also influences 

housing prices (and, subsequently, rents) when it directly or indirectly 

affects the supply of single-or multiple-family dwellings. Finally, as 

we have already indicated, zoning can add significant requirements in con-

struction and land use that will add to both the cost of the land and the 

price of construction. 53 

The manner in which they can affect rental price is demonstrated 

in the table below which compares the average annual rental rates for four

member families in unzoned Houston and zoned Dallas. 

Year 

1967 

1969 

Low Medium 
Hous ton Da 11 as Houston Dallas 

$872 $973 $1086 $1277 

931 989 1175 1340 

52Siegan, supra, note 1, -p. 92. 

531 d., p. 96. 

541 d ., p. 118. 
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$1575 $2369 

1721 2642 54 



The effects of zoning on housing costs is especially important 

for the lower-income groups. Bernard Siegan illustrates the importance 

of zoning's affect on housing costs by noting: "If Houston had adopted 

zoning in 1962, this would probably have resulted in higher rents and a 

lesser. number and variety of apartments and, in consequence, some tenants 

would have been pri ced out of the new-apartment market. ,,55 

In an effort to reduce the costs of land and construction in 

housing, many developers are moving towards multiple-family units built 

on the urban fringe. 

One explanation for the trend toward fringe develop-
ment that immediately springs to mind is zoning policy. 
Before the appearance of apartment hotels, the highest 
density at which apartments could be built anywhere in 
Montgomery County [Maryl and] was 43.5 uni ts per acre 
(one unit per 1,000 square feet). The allowable density 
appears to control rather closely the price a developer 
is willing to pay for land. Both government assessors 
and lenders value apartment-zoned land at so much per 
unit permitted,adjusted for the location of the site. 56 

This facet of land use--zoning working against the tax base 

(i .e., increasing the local economy)- ... has long existed as a difficulty 

in land use planning. IIBehind every •.• zoner is a ... chamber of commerce, 

everyone in wasteful. competition with his neighbor to import certain 

land uses to build up a tax base and export those uses ... that might 

weaken it. At $40 billion a year, the property tax almost forces 

rapid development." 57 The planner is beset by pressures calling on 

him to allow development, especially commercial and multiple-family 

55 Id., p. 76. 
56 

Neutze, The Suburban Apartment Boom, 55(1968). 

57"Law of the Land,1I 168 The New Republic 6-7(Apr. 7, 1973) . 
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dwelling,' on the urban fringe. He must ensure that land uses in this 

area are not only compatible with his jurisdiction but, he should try 

to blend his land uses with those of adjacent neighbors, be they urban 

or rural areas. 

Apartments have begun to grow in popularity as housing costs have 

climbed. Alvin Toffler was quick to note that:· 

As late as 1955 apartments accounted for only eight 
percent of new housing starts. By 1961 it reached 24 
percent. By 1969, for the first time in the United 
States, more building permits were being issued for 
apartment construction than for private homes. Apart
ment 1 iving, for a variety of reasons, is "in." It is 
particularly in among young people who •.• want "minimum
involvement housing." 5B 

It is not enough to know that apartment building is more active, 

but, where it is occurring is the key issue for the rural planner. Normal 

expansion has historically followed transportation corridors. With the 

expansion of the freeway and loop systems during the 1960·s, there was 

a concurrent increase in suburban/rural land development. 59 This concept 

has offered the developer three blessings--rapid commuting facilities, 

lower land costs, and lack of zoning and many other development restric-

tions. 

In the process, however, unharmonious land uses have evolved. 

In Texas we can see the effects of non-zoning in Houston where apartments 

are built alongside gas stations, railroads, factories or heavily-travelled 

streets. Similarly, El Paso has numerous multiple-family units on the out

skirts of the city adjacent to heavily-travelled thoroughfares, next to 

commercial centers and food processing establishments. 

Another facet of Houston~~s development is illustrative of this 

situation. Many people feel that zoning restrictions have encouraged 

58Toffler, Future Shock, 63-64(1970). 

59Neutze, supra, note 55, p. 52. 
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urban sprawl or premature development of rural land, however, Houston's 

experience contradicts this theory. Although Houston does not have 

zoning, development in the outlying areas had been spurred more by the 

amenities offered by the areas than by the restrictions from within the 

city. "In 1971 and 1972, the percentage [of building pennits issued] 

began to decline for the Houston metropolitan area as home construction 

increased substantially in the outlying areas. 1I60 This does not mean 

that zoning restrictions cannot foster sprawl. For example, a 1,000-

square-foot unit per lot density restriction in suburban areas of Mont

gomery County, Maryland, had the result that the suburban area was not 

as desirable as the fringe area for apartment building. This left un

developed land as a buffer between Washington, D.C. and Montgomery 

County. The buffer was not preserved for open space so it gradually 

filled in as a corrrnercial area. This leads us to the conclusion that 

perhaps apartments or open space could have been encouraged in a planned 

manner resulting in a more amenable land use situation. 61 

Summary of Housing and Zoning Section 

Zoning in the rural areas is bound to face much landowner re

sistance, due. in part to the Texas Land Ethic but, also, to any person's 

predilection to treat his land as he sees fit. The realities of a 

finite land supply and a burgeoning population indicate that this attitude 

can no longer exist but, it is incumbent upon the planner to try to 

recognize all the potential problems and solutions before making his 

60Siegan, supra, note 1, p. 65. 

61Neutze, supra. note 55, p. 57. 
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decision. Once the zones have been created, if they were valid to begin 

with, then they should be fiercely defended against proposed variances 

or exceptions. 

New Towns offer an acceptable manner for large-scale planning 

and development which meet social, environmental, political and financial 

demands. The planning process will firmly involve the land use planner 

to a much greater extent than past town developments because he now has 

an enforceable tool to employ--the zoned district. Equitable use of 

zoning and proper planning of the new towns (in conjunction with regional 

growth) require that the planner become familiar with this increasingly 

popular concept. 

The role of the federal government in new towns is beginning to 

grow. Large developments require massive infusions of resources and 

governmental involvement--not just at the federal level--is almost a 

necessity to assure the propriety and the success of a development. 

Program coordination on the federal, state and local levels will aid in 

this area and should tend to reduce both public and private expenditures 

through the reduction of duplicative efforts and IIfalse starts. 1I 

Exclusionary zoning is not consistent with the general welfare 

(as the previous court cases have illustrated). The problem for the land 

use planner is that much mi grati on to tlie:unincorporated areas is occurri ng 

today and with it, new demands for lIexclusivity" are surfacing. The 

planner must evaluate these requests and act only when he is satisfied 

that zone changes will meet the test of being for all the people. To 

have a zone ordinance reversed by a court not only adds expense and wastes 

time, but, it sacrifices confidence in the zoning process and encourages 
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more attempts at securing variances. If zone districts are construed 

to be relatively inviolate, private acceptance and planning will sup

port them. 

School districts have held a significant segment of political 

power in the unincorporated areas of T~xas. A working relationship 

between the members of the school district and the planning office is 

important in fostering viable zoning usage. 

Low-income housing has not been encouraged in the rural areas 

but, recent emphasis by urban planners and sociologists has indicated 

the benefits of such a maneuver. If the idea receives more support, 

it will add another dimension to the land use planner's interests. We 

must insure that these developments will be both properly located and 

constructed. Additionally, it is incumbent upon planners to be familiar 

with the various types of low-cost housing and the technological advances 

in their development. 

Along with the possibility of low-cost housing in the urban 

fringes is the probability of increased numbers of multiple-family 

dwellings there. The high costs of single-family dwellings in the city 

is encouraging such development and there exists a problem in assuring 

their proper placement. 

The Role of Taxation 

Oddly enough, those who formulate taxation policies and those 

who plan the utilization of land resources are often like ships passing 

in the night. It is peculiarly inconsistent that many, if not most, 

of the state's governmental subdivisions enact planning and zon1ng 

ordinances designed to do one thing, then adopt taxation policies which 
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bring about results opposite from those which had been intended by the 

planners. 

One primary purpose of this paper wi 11 be to point out that 

local governments must recognize that taxation policies have a direct 

cause and effect relationship with land use patterns. Essential to 

these considerations is an', understanding of the basic theories involved-

the modus operandi of land use planning thro~gh taxation. In addition 

to a discussion of the theoretical basis, this section will explore the 

relevant statutory material, particularly those Texas statutes dealing 

with the property tax. Next, the pract.ical effects of various taxation 

policies (including the Internal Revenue Code) will be exam'i':riled. Finally,' 

a proposal will be presented which would require, or at least encourage, 

cooperation between the planning and taxation authorities. 

Henry George, II George Henry," and the Property Tax 

In recent years the property tax has accounted for 
almost nine-tenths of local government revenue in the 
United States and almost one-half of local govern
ment revenue from state and federal governments. The 
revenue potential of the property tax, therefore. is 
a major determinant both of the capacity.of local 
gQvernments to finance public education and other in
put functions, and of the need for additional state 
and federal aid. The tax, moreover, may significantly 
influence the cost of housing, land use, and the eco
nomic future of cities and suburbs."62 

Never before in the history of this country has the issue of taxa

tion been so explosive. Politicians, responding to the cries of an out

raged public, have called for massive reforms in the income tax area, 

and as the tax reform movement becomes more fashionable more people are 

demanding to know what effects increasing property tax rates have on their 

62Netzer, Economics of the Propert~ Tax,(1966}. 
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economic environment. This, coupled to the concern about the environ

ment, has caused several commentators to link the influences of property 

taxation with certain predictable land use patterns.63 

One of the first to recognize this relationship was a nine

teenth century writer-named Henry George. In his work he expounded 

the proposition that taxes based only on the value of land, exclusive 

of improvements, would force the land into intensive use; that is, in 

order to pay the taxes on the land, some form of development would be 

necessary to raise the needed revenue. 64 At a time when the country 

was still developing, and the construction of huge cities was encouraged, 

this idea seemed commendable. 

It has been said that under the Henry George theory, urban re

newal is automatically insured. 65 Since property taxes would be based 

on the value of the land, there would be an incentive to build improve

ments. After all, with no taxes on the value of improvements, there would 

be a stimulus to shift land use toward production of higher profits. The 

remodeling of buildings would not be penalized by higher assessments 

based on the increased value of the structure itself. 66 

The corollary to the Henry George theory is, IIGeorge Henry" 

taxation. Advocating the opposite in result from Henry George, it is 

basically designed to encourage open spaces and discourage development. 

630elogue, "Taxing Power As a Land Use Control, II 45 Denver L.J. 
279(1968). 

64H• George, "Our Land and Land Pol icy, II 9 Works of Henry 
George. 1 08-l12( 1895) • 

65Gaffney, uLand P1 anni ng and the Property Tax. II 35 J. Am. 
Institute of Planners, 178(1969). 

66Hagman, Urban Planning and Land Development Control Law, 
'1971). 
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Land is assessed at its value as used, or as restricted, in an attempt' to 

lower the rates on the land itself. The emphasis thus shifts from the 

situs, to the improvements. 

The rationale is that where land is taxed at market value in 

urban areas, the taxes are too high to permit unintensive uses. Critics 

of the Henry George theory argue that large open spaces, such as golf 

courses, parks, etc., suffer when the land itself, without consideration 

of other factors, is taxed because of the forced intensive use. In es

sence, the cost of maintaining the desirable large open spaces becomes 

prohibitive--so, under IIGeorge Henry" theory, the opposite goal is 

achieved. 67 

The Property Taxi n Te'xas 

In Texas, the power to tax is derived from the state Constitu

tion. 69 One of the foremost criteria is that it must be uniform. 70 Yet, 

as has been pointed out by at least one author, the uniformity require

ment is often difficult if not impossible to enforce. For example, in 

Sam Bassett Lumber Co. v. City of Houston'.71 the court ruled that a city 

government does not lose its right to taxes justly owing on one parcel 

of land, even if its taxing officers have failed to assess other property 

that is likewise taxable. The obvious result is that assessment procedures 

in Texas, while giving lip service to the uniformity requirement, produce 

a variety of applications. 

67Id. 

686. Bridges, "Past and Future Growth of the Property Tax, II 

Property Taxation U.S.A., (196Z). 

69Tex. Const., Art. XI, Secs. 1 and 4. 

70Mil1ho110n v. Stanton Ind. School Dist., 221 S.W.ll09 (Civ. App.
E1 Paso, 1920) rev'd on other grounds 231 S.W.332 (1921). 

71Sam Bassett Lumber Co. v. City of Houston, 198 S.W.2d 879 (Tex.1947). 
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Taxing powers in Texas are vested exclusively in the Legisla

ture, and are conferred upon municipalities only to whatever extent 

may be declared by statutes enacted or charters granted. 72 As a practical 

matter, municipal corporations, counties, and school districts are the 

basic taxing authorities. While virtually all of these entities tax, 

to some extent, both real and personal property, this discussion will 

focus on real property taxes. 

Enforcement procedures in Texas are left up to county tax 

assessor-collectors. 73 As the name implies, one of the primary duties 

of that elected official is the assessment of values. Since real 

property taxes are based on "fair market value" that term is of crucial 

importance. The statutory definition of "value" reads as follows: 

The term 'true and full value' whatever used shall 
be held to mean the fair market value, in cash, at 
the place where the property to which the term is ap
plied shall be at the time of assessment, being the 
price which could be obtained therefor at private 
sale, and not at forced or auction sale. 74 

But how do assessor-collectors transorm this somewhat nebulous 

concept into a quantative amount? The apparently objective definition 

is, in practice, reduced to a subjective evaluation. The results are 

that many pieces of property are taxed at disproportionate rates, and 

uniformity is a requirement in theory only. 

72Texas Bitulithic Co. v. Dallas Consolidated Electric Co., 
248 S.W.746 (Tex. Civ. App.-Dallas, 1923), rev'd on other grounds 
260 S. W. 1034 .. 

73Tex. Const. Art. VIII, Secs. 14 and 16. 

74Tex. Rev. Civ. Stat., art. 7149. 
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Assessment is, in itself, a IICatch-2211 exception to the uniformity 

requirement. The assessor-collector is faced with the difficult task of 

determining market values, there are delays in the making of new assess

ments because of the work volume thus meaning that assessed values do 

not match changes in market values, and there is the built-in political 

pressure that comes from holding elective office. Under-assessment be

comes a tool for re-election, and while most assessor-collectors are 

honest and hard-working men the pressure· often takes its toll. 75 

As in any form of human endeavor, other intangible factors also 

enter into the picture. For example, there is a natural tendency to tax 

the poor widow who owns valuable property at a lower rate than a corporate 

land owner. Yet, under the state constitution, the corporate landowner 

1S entitled to the same uniformity of assessment as the "land poor" widow. 

The effect of under-assessment is that such lands can be retained 

in unintensive uses, while land assessed at higher rates are forced into 

intensive uses in order to meet the more critical tax rates. It would 

seem that the only way to combat these human-input frailities in the 

system would be to eliminate the human decision-making process involved. 

The uniformity requirement has also been "distinguished away" by 

the decision that classification systems which would place higher rates 

on one land use than another, are permissible. 

"If there is a sUbstantial basis for different tax 
classifications of different property, and if classi
ficatio~ is not unreasonable, arbitrary or capricious, 
the le~ls~ature or ~0f!1e-rule city, in so classifying, 
acts wlthln the legltlmate scope of its authority and 
power. 76 

75Hagman, supra, note 65. 

76City of Pasadena v. Houston Endowment, Inc. 438 S.W.2d 152 
(Civ. App--1069). 
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So what we really have in Texas is a taxing system that will 

readily lend itself to use as a tool in land use planning--for whatever 

purpose the planner may have in mind. Perhaps the following examples 

or hypotheticals will demonstrate this point. 

Case #1. Assume that real estate speculators want to convert 

suburban farm land to urban subdivision development, but reluctant farmers 

are unwilling to part with their land. With annexation proceedings by 

the city, or application of high tax rates by the county commissioners, 

and use of Henry George type taxing pressures, the farm land can be 

forced into intensive use in order to pay the heavier tax burdens. 

Provided the farm land can be logically and indiscriminately 

classified, or existing exemptions can be eliminated within the confines 

of the state and federal constitutions, there is absolutely nothing which 

the farmer could do but develop or drain his personal resources in order 

to pay the higher tax rate. 

The contra would hold true if the contiguous urban area wanted 

to preserve the farm land in hopes of stimulating redevelopment of the 

central city, (which would be the logical, more desirable approach today). 

For if the land owner is given tax incentives in the form of "George 

Henry" theory, the rural status quo may be maintained, thus encouraging 

improvement of existing city areas. 

Case #2. Assume that the city is interested in ~ development 

and is unconcerned about the decaying core area. By placing high taxes 

on improvemetns it is clear that there is no incentive for the slumlord 

to upgrade his holdings. Instead, he will turn to investment in new 

developments, where he has more favorable local treatment, which will 

combine with the already favorable federal income tax laws. 
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It is equally clear that in thisparticul".r situ-atien a lack 

ef ceeperatien between planning and taxing .·utherities adds to' the chaO's. 

Whi le the pl anners may be advocating improvements: and epen spaces, the 

taxing authorities ceuld be forcing the eppesite result. 

Case #3. Assume now that fer some reasen the subdivider wants 

to exclude low-inceme'minerity groups from living in his develepment. By 

ceordinating the zening erdinances and tax assessments, he can make it 

econemically impossible for low-inceme groups to live there. 

Fer example, if zoning is ebtai.ned which would limit the number 

ef mul ti -fami ly uni ts in the area and very high tax rates were ass'essed, 

it weuld ferce the landlord to' charge high rents to get a return en his 

investment.1 Since the tenant traditienally absorbs the tax burden in his 

rent, an extra heavy burden weuld clearly pr,event· the economically dis

advantaged frem meving into the subdivisions. A,ain, the corellary to' 

encourage upgraded 1 i vi ng standards f.er 1 oW-i ncome greups is to 1 imi t 

tax incentives for new development and increase them fer imprevements. 

Such a systemic exclusien of lew-income greups, while vielative of censti.,;.;·, 

tutional rights, would be very hard to' detect under anything but the most 

blatant circumstances. 

Case #4. Now let's assume that we want to' de what every goed 

Jaycee wants to' do--attract new industry. Of course, expeditious appli

cation ef zoning ordinances will help, as will a fr:i,endly city council; 

but you can "play" with the tax policies here also. The name of the game 

in this instance is classification and/or exemption. By classifying uses 

as a means for determining the assessment, incentives for industrial 

development through property tax breaks can be given. 
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If certain land is suitable for industrial use, (and as to 

what would be "suitable" is in itself grounds for considerable dis

cussion) a local government unit can lower the tax on improvements 

(Henry George), and thereby force the land into intensive use. And 

all of this is again in addition to federal income tax incentives. 

Also, many areas defer property taxes on industrial holdings altogether 

for a period of time as an added incentive to attract more industry. 77 

Obviously, this type of pressure can also push land into industrial use. 

Naturally, the list of situations where tax policies might be 

manipulated to obtain the desired land use results is endless. The 

purpose has been simply to show that such manipulation is not only 

possible, but takes place everyday. 

The question that inevitably arises, however, is philosophical 

in nature. How do you justify manipulation of tax laws to achieve land 

use control objectives, when the primary purpose behind the tax is to 

provide the government with revenue to perform services for the citizens? 

Is land use planning or any other objective, regardless of desirability, 

a suitable goal to be reached through taxation policies? After all, 

hasn't the public relied on taxes as a revenue raising principle? 

Clearly, the answer to such a question is mere properly con

sidered elsewhere. One thought may be kept in mind however; taxation 

as a policing mechanism is neither new nor novel, the tax laws are 

filled with mixed-purpose legislation. Perhaps the most obvious ex

ample would be t~e tax policies relating to imports from other coun

tries, or the income tax deductions designed to encourage charitable 

contributions. 

77Seaton and John, The Effect of the Property Tax on Manu
facturing Location, (1968). 
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Certainly the law is not a changeless code bound to outmoded 

policies of the past. One of the great aspects of the common law system 

is its adaptability to change circumstances. Though sometimes slow in 

the process, the law has a unique way of adjusting to meet the demands 

and pressures of the evolviJl9 society it serves. 

Federa 1 Pol feies 

In addition to state and local property taxes, the po1ic·ies· of 

the federal government also have profound, and often confusing, effects 

on land uses •. Because federal tax poldaies are not predictable tools for 

land use control, their propensities to produce certain responses in land 

use should be considered as an unknown quantity with which the planner 

must contend. In other words, while local taxing policies may be manip

ulated to fit the plan, the plan must nevertheless be consistent with 

existing federal tax laws. Largely, the greatest impact of taxing policies 

is on local sources. 

The stimuli provided by federal tax policies most often effect 

improvements rather than the land itself. 78 The deductions allowed for 

interest and taxes encourage home ownership. Deductions for depreciation 

of income producing improvements encourages development of buildings, 

since land cannot be depreciated. 79 And when one considers that Section 

167 provides for accelerated depreciation, not only by the original owner 

but also by subsequent owners, investment in buildings is further stim

ulated. 80 

78Int • Rev. Code 1954, Secs. 163, 164. 

79 1 Id., Sec. 67. 

80Hagman, supra, note 65. 
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Not only are the improvements themselves deductible, but like

wise are the expenses of maintenance. One might ask if this does not 

offset the local tax policies which would discourage improvements of 

slum property, but the answer is, "no." For the treasury regulations 

provide that demolition expenses, if incurred, are not deductible if 

the owner intended to demolish the structure at the time of purchase. 

Instead, the cost basis is increased, thus discouraging redevelopment. a1 

Federal tax policies also provide various incentives which 

would benefit the open space policy now advocated by many planners. 

For example, if a subdivider arranges the matter properly 
he may be able to claim a deduction for the value of 
land given to a municipality for a park or a school site 
or a street. The basis of the property is reduced by 
the basis allocated to the property given. On the other 
hand, if he waits until requesting subdivision permis
sion and the dedication of land can be required under 
the police power, there is no deduction but the basis 
of the property dedicated becomes a part of the basis 
of the remaining land. If a taxpayer sells land for 
a long-term capital gain, adding to the basis is worth 
less in tax savings than would a deduction against 
ordinary income."82 

It is also possible for the careful taxpayer to hold land for 

speculation, sell it, make a profit, yet give the whole transaction 

the appearance of an exchange (which is taxed only to the extent of 

gain). This type of transaction is analogous to the situation which 

faces the homeowner who sells his house and buys a more expensive one 

within one year. Under the code he is not required to recognize the 

gain as ordinary income, (though it is adjusted in the new house's 

basi s) .83 

81Treas. Reg., Sec. 1-153.3. 

82Hagman, supra, note 65; Jordan Perlmutter, H5 T.C. 311(1965); 
See also: Rev~ Bull. 68-478, 1968-2 Cum. Bull. 

83Hagman, supra, note 65; Int. Rev. Code 1954, Sec. 1031; Alderson 
v. Commissioner, 317 82d 790 (9th Cit. 1963). See also: Int. Rev. Code 
1954, Sec. 1034. 



Another federal tax provision may encourage the long-term holding 

of land~ the marketing by amateurs of small subdivisions that are inad

equately improved and the sale of lots over a long period of time. If a 

tract of land is held as an investment and not in the ordinary course of 

business, the profit on sale can be treated as capital gain, even though 

the property is subdivided and promoted for sale. However, in order to 

qualify, substantial improvements cannot be made, and the property must 

have been held five years. Improvements are not substantial if necessary 

to make the lot marketable at the prevailing local price. Installation 

of hard surface roads or utilities such as sewers, water, gas or electric 

lines are considered substantial, but even these may not be considered 

substantial if the property has been held for 10 years. If the taxpayer 

meets the kinds of requirements indicated, he can then sell five lots 

per year and have his profit taxed at capital gain rates. If he sells 

more lots, only the amount by which five percent of the selling price of 

each lot exceeds the expenses of sale will be recognized as ordinary 

income. 84 

At least one other method or way to reduce the tax consequences 

of holding land is to execute a lease with an option to purchase agree

ment, rather than making an installment purchase. Under Section 163 of 

the Code85 only the interest expense is deductibJe on an installment pur

chase. But with a lease, with an option to purchase, the lease payments 

84 Int . Rev. Code 1954, Secs. 1237, 1231; Treas. Regs Sec 1 
1237-1; Wilson and Fields v. Commissioner,- 21 TC.M. Dec. 2526i(m) ·r C 
Memo 1962-200. ' .. 

85Int. Rev. Code 1954, Sec. 163. 
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themselves may be deductible under Section 162 (a).86 If, however, the 

lease payments exceed what the IRS would call a "fair rental," they are 

not deductible. Instead, they are then treated as payments which are 

added to the option price in determining the basis upon purchase. 87 

Texas and Slums 

At least one writer has pointed out that since the post World 

War boom, vast sums of money have been spent at all levels of govern

ment to improve the cities, such expenditures being, "in large part 

motivated by the slum problem."88 It is proposed that the depreciation 

allowance systems of federal tax laws, as they apply to rental housing, 

may be promoting the persistence and spread of slums, rather than en

couraging their rehabi1itation. 89 

More specifically, federal policies respecting depreciation 

allowances for rental housing are attacked because the "basis used 

in setting up a depreciation schedule is determined by the rather 

nebulous tenn, , "cost." Thus a taxpayer's individual outlay is the 

standard, even though the property may be worth considerably more, 

(or less).90 

•.• as applied to rental housing our present deprecia
tion provisions offer strong financial inducements to 
the operation of the property in a manner directly 
antithetical to efforts at slum abatement and 

86Id; Sec. 162(a). 

87Hagman, supra, note 65. 

88A. Sporn, "Some Contributions of the Income Tax Law to the 
Growth and Prevalence of Slums," 59 Co1um. L. Rev. 1027 (1959). 

89Id. 

900etroit Edison Co. v. Commissioner, 319 U.S. 98(1943). 
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prevention through conservation and rehabilitation. 
Such efforts dep~nd almost entirely upon thei~ ~uccess 
in inducing landlords to layout, as a bare mlnlmum, 
the expenditures for repair and maintenan~e ne~es-
sary to retard a building's further deterloratl0n--
to say nothing of expenditures for improvement. A 
landlord contemplating such expenditures can, ~f course, 
be assured that he will be allowed to deduct hlS out
lays as operating expenses; he is faced, howev~r, b~ 
the prospect that the more sound and constructlve hlS 
maintenance and repair po1icy--or in other words the 
greater his contribution to the neighborhood's conser
vation program--longer will be the period over which he 
will be required to write off his investment in the 
building itself. 91 

Also worthy of mention are the federal policies which authorize 

the deduction, as a charitable gift, of property by qualified organizations. 

( I RC Sec. 170).92 Taxpayers who dona te 1 and to qua 1 i fyi ng agenci es may 

take the value of the land so donated as a deduction. (But the maximum 

allowable is 20 percent of the taxpayers adjusted gross income for the 

year in question). And, under the federal estate and gift tax laws, 

donative transfers of property would delete the decedent's inventory by 

that amount and hence would not be taxable. Political subdivisions may 

therefore work to inform the public about these incentives, and thereby 

encourage them to donate open space areas. 

Thus, the federal tax laws have a confusing milieu of effects 

on land uses. While providing incentives to build new developments. 

To the planner, they present an interesting paradox, with which he must 

contend. For the time being, at least, there doesn't appear to be any 

91 
A. Sporn, supra, note 87; B.L. Marble Chair Co. v. United States, 

5 U.S. Tax Cas. 1500(N.D. Ohio 1932); Douglas Hotel Co. P.H. 1039 BTA Mem 
Dec. 39209(1939). See also: W. Blum and A. Dunham, "Income Tax Law and· 
Slums: Some Further Reflections," 60 Co1um. L. Rev. 447(1970). 

92Int . Rev. Code 1954 Sec. 170. 
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means of coordinating federal tax policy with local planning. And when 

one considers the practical problems that would be involved, (for 

instance, would it take a new agency in the bureaucracy) it seems clear 

that the burden for avoiding conflicts with federal tax effects is going 

to rest with the land use planner. 

From the outset it was argued that planning and taxation poli

cies often take divergent paths, thus causing a confusing admixture of 

effects on land use and control. Clearly, something is needed which would 

require the local planning and taxing units to coordinate their efforts. 

Realizing the political realities involved, the natural propensity for 

each arm to be autonomous and self-serving, it behooves the state to 

enact appropriate legislation to force that cooperation. 

It will be argued that the injection of yet another step in 

the bureaucratic processes can serve only to add to the existing 

confusion--and it must be conceded that for a time any new procedure 

causes some confusion. Such an argument, however, is neither valid nor 

convincing. 

Ideally, any proposed change in tax or planning policy would 

requi're the filing of an impact-type statement, subject to review by 

the governmental subdivision affected. But a problem arises when the 

taxing authority, the planning division, and the executive decision

making powers reside in one unit composed of the same people. That 

problem would be eliminated if proposed legislation is adopted ~ch 

would create at least regional planning authorities. 

The proposed legislation would work something like this: 

A proposed tax change by the county government would require 

the filing of an impact statement with the county (or regional) 
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planning authority (perhaps a Council of Governments). The planning 

authority would then examine their comprehensive plans for the affected 

property and fi 1 e a rep ly to the propos ed tax change wi th the 'govern

mental subdivision, who would then make a final decision. 

Of course such a proposal is not a cure-all of the existing 

defects. In the final analYSis it will be the taxing and planning author

ities who will have to take the initative and consider all the effects 

of their proposals. 

-317-




	_0001
	_0002
	_0003
	_0004
	_0005
	_0006
	_0007
	_0008
	_0009
	_0010
	_0011
	_0012
	_0013
	_0014
	_0015
	_0016
	_0017
	_0018
	_0019
	_0020
	_0021
	_0022
	_0023
	_0024
	_0025
	_0026
	_0027
	_0028
	_0029
	_0030
	_0031
	_0032
	_0033
	_0034
	_0035
	_0036
	_0037
	_0038
	_0039
	_0040
	_0041
	_0042
	_0043
	_0044
	_0045
	_0046
	_0047
	_0048
	_0049
	_0050
	_0051
	_0052
	_0053
	_0054
	_0055
	_0056
	_0057
	_0058
	_0059
	_0060
	_0061
	_0062
	_0063
	_0064
	_0065
	_0066
	_0067
	_0068
	_0069
	_0070
	_0071
	_0072
	_0073
	_0074
	_0075
	_0076
	_0077
	_0078
	_0079
	_0080
	_0081
	_0082
	_0083
	_0084
	_0085
	_0086
	_0087
	_0088
	_0089
	_0090
	_0091
	_0092
	_0093
	_0094
	_0095
	_0096
	_0097
	_0098
	_0099
	_0100
	_0101
	_0102
	_0103
	_0104
	_0105
	_0106
	_0107
	_0108
	_0109
	_0110
	_0111
	_0112
	_0113
	_0114
	_0115
	_0116
	_0117
	_0118
	_0119
	_0120
	_0121
	_0122
	_0123
	_0124
	_0125
	_0126
	_0127
	_0128
	_0129
	_0130
	_0131
	_0132
	_0133
	_0134
	_0135
	_0136
	_0137
	_0138
	_0139
	_0140
	_0141
	_0142
	_0143
	_0144
	_0145
	_0146
	_0147
	_0148
	_0149
	_0150
	_0151
	_0152
	_0153
	_0154
	_0155
	_0156
	_0157
	_0158
	_0159
	_0160
	_0161
	_0162
	_0163
	_0164
	_0165
	_0166
	_0167
	_0168
	_0169
	_0170
	_0171
	_0172
	_0173
	_0174
	_0175
	_0176
	_0177
	_0178
	_0179
	_0180
	_0181
	_0182
	_0183
	_0184
	_0185
	_0186
	_0187
	_0188
	_0189
	_0190
	_0191
	_0192
	_0193
	_0194
	_0195
	_0196
	_0197
	_0198
	_0199
	_0200
	_0201
	_0202
	_0203
	_0204
	_0205
	_0206
	_0207
	_0208
	_0209
	_0210
	_0211
	_0212
	_0213
	_0214
	_0215
	_0216
	_0217
	_0218
	_0219
	_0220
	_0221
	_0222
	_0223
	_0224
	_0225
	_0226
	_0227
	_0228
	_0229
	_0230
	_0231
	_0232
	_0233
	_0234
	_0235
	_0236
	_0237
	_0238
	_0239
	_0240
	_0241
	_0242
	_0243
	_0244
	_0245
	_0246
	_0247
	_0248
	_0249
	_0250
	_0251
	_0252
	_0253
	_0254
	_0255
	_0256
	_0257
	_0258
	_0259
	_0260
	_0261
	_0262
	_0263
	_0264
	_0265
	_0266
	_0267
	_0268
	_0269
	_0270
	_0271
	_0272
	_0273
	_0274
	_0275
	_0276
	_0277
	_0278
	_0279
	_0280
	_0281
	_0282
	_0283
	_0284
	_0285
	_0286
	_0287
	_0288
	_0289
	_0290
	_0291
	_0292
	_0293
	_0294
	_0295
	_0296
	_0297
	_0298
	_0299
	_0300
	_0301
	_0302
	_0303
	_0304
	_0305
	_0306
	_0307
	_0308
	_0309
	_0310
	_0311
	_0312
	_0313
	_0314
	_0315
	_0316
	_0317
	_0318
	_0319
	_0320
	_0321
	_0322
	_0323
	_0324
	_0325

