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PREFACE ... -

The United s~-~tes Supre~ Court, in its efforts to sai"eguard the 

freedom of express~on guaranteed the American public under the First 

Amendment whl.le at t'"'.e same time ayoiding the ideology that every utterance 

is protected speE c'1, has in recent years made rulings so liberal in the 

area of obscenity tl1at lower courts, state legislatures and cities ~~ve 

been left at sea as to what real,_y consti tut~.1s obscenity. Unable to define 

the te~~, the High Co~rt substituted a test that has since presented 

difficu2-:. problems for lower courts and governmental organiza-~~:·_')ns, \.Tho 

have had to opere.te '!..r:i_thin its limitations. 

This thesis, while attempting to examine the development and ~se 

of this te~t, mus~ of necessity ~imit itself. There are too many facets 

and too many court decisions, for any one study to examine. 

Of necessity, court cases under consideration must be limited rlmost 

entirely to the Supreme Court, wherein the final jurisdiction of the 

obscenity question must lie. And, because this study is concei~ed 'With 

the que~tion of obscenity ~"'J.d its r8lation to law, great consideration v.'il2. 

be give:"':: ·;::,o court c"lses. The Supreme Court relies on court decisions for 

its gt:_~f :~~ines, and so must this thesis. 

Likewise, the actions of certain governmental agencies such as the 

Post Offj_ce and Cus-':.0""\S Bureau wiJ~ be but lightly touched upon, and then 

only when their actions become limelighted in Supre~ Court decisions 

related either to obscenity or in questions in which freedom of speech ~s 

pertinent. 
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The questionnaire was intended, however r·.s a tool to obtain, from 

an off~~_cial' s viewpo5.nt, an idea as to whether w.hat he considered porno-
.. -

graphy bad pre~~~ted a problem in the larger Texas cfties since the land-

mark Roth decision of fifteen years ago, and to determine official reaction 

to such activities, if any, in each city. The questionnaire was not meant 

to be construed as, nor indeed is it, s. ~:urvey, representative or otherwise. 

In addition, no attempt will be made to define obscenity (the words 

obscenity and porr..0gr~.nhy 'Will be used interchange. bly) other · .. Jan to set 

out such tests as established by the Supreme Court. If nine men who hav.--

struggled over a. per2.od of years to do so :nave been unable tv arrive at an 

unanimous understanding of what constitutes the term, certainly sue~ an 

attempt by this rese.::·.r-cher we _d be ludicrous, as well as meaningless. 
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CHAPTER I 

THE PROBLEM 

Ecclesiastical and judicial systems have for centuries considered 

obscenity to be wrong in a moral sense. Backed by this basic idea that 

obscenity is wrong, first the ecclesiastical and then the judicial systems 

have been battling the problem through the ages. As of today, however, the 

United States judicial system, faced with the legal question of what is 

obscenity, has been unable to make a determination as to any adequate 

definition of the term which has reached the controversial point not only 

in literature, but in art, and on the stage and screen as well. 

Unwilling, or unable, to move from the conviction that obscenity is 

wrong, the court system is continually faced with the knowledge that any 

discussion of obscenity in the u.s. must include the consideration of 

censorship. So closely are the questions of obscenity and censorship 

related that any alteration in the status of one invariably must affect the 

other. To suppress or forbid what may be obscene endangers freedom of 

speech. This the Supreme Court realizes. Yet the High Court Justices 

are as yet not ready to say that obscenity is protected under the First 

Amendment. 

It must also be taken into consideration that times change. The 

term obscenity bas not yet been defined by the court system, and yet it 

appears today that what the writers of the constitution and Bill of Rights 
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might have considered obscene, that what they would have excluded from 

First Amendment protection, would under today's concept of obscenity, fall 

under constitutional protection. Regardless of what the Founding Fathers 

deemed obscene, or even what most of today's society deems obscene, the 

final answer lies in the hands of the Supreme Court. The Constitution and 

the First Amendment mean what those nine men of judicial bearing say it 

means. And undoubtedly the times in which the justices of the Supreme 

Court make their decisions play an important part in the decisions. 

Throughout our country's history justices of the High Court have 

tried to reach a definition of obscenity which would not abridge freedom 

of speech. So far, this the court has been unable to do. Instead, the 

Supreme Court, in 1957, substituted a test for obscenity in lieu of a 

definition. 1 This test, and subsequent changes will be treated later in 

this thesis. 

Any perusal of Supreme Court records will reveal the s:te ps being 

taken to combat obscenity on a national level, but it also is important 

to consider what is happening on the local level. 

Just how has the Supreme Court decision in the Roth-Alberts case 

in 1957 affected the operation of city government in consideration of 

their ordinances pertaining to book stores, movie theaters and clubs? 

Are the High Court decisions being followed in Texas? 

This study proposes to include both an updating of the national 

court position on the subject and a study of city ordinances and actions 

1Roth v. United States--Alberta v. State of California, 
354 U.S. 476, 1 L. Ed. 2d 1498 (1957). 
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or law enforcement agencies that pertain to obscenity. No such study 

has yet been conducted in the Lone Star State, and Texas certainly has not 

repealed any of her obscenity statutes despite the recommendations in 

1970 of a Presidential commission that urged state and federal governments 

to repeal most of their obscenity laws. The commission's report was 

condemned by the Senate and also was rejected by President Richard Nixon. 2 

Just what are the state's statutes pertaining to obscenity? What 

do the anti-obscenity ordinances in Texas cities contain? What is outlawed 

in Texas as obscene? Are the municipal ordinances in Texas cities unconsti-

tutional, or do they fall within the framework of rulings made by the 

Supreme Court since the landmark Roth-Alberta decision of 1957? These 

questions should be answered. 

This study will limit itself to the larger cities of the state. 

It was decided, after discussing the study with advisors, businessmen, 

and attorneys, to limit the study to those cities with a population of 

50,000 or more. This figure was considered one of the lowest population 

figures in which a "pornographer" would set up a business. To establish 

such a business in a smaller community probably would be economically 

disastrous when one considers the economic and social pressure which the 

inhabitants of a smll torm could bring to bear on the businessmn involved 

in such a venture. There are twenty-seven cities in the state with 50,000 

or more inhabitants. They are, in alphabetical .order, Abilene, Amaril-lo, 

2Robert A. Rooker, "Court Decisions May Be Implementing Goals of 
Commission on Obscenity," Journalism Quarterly, XLVIII, No. 3{1971), 544. 
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Arlington, Austin, Beaumont, Browsville, Corpus Christi, Dallas, El Paso, 

Fort Worth, Galveston, Garland, Grand-PPa~, Houston, Irving,(Laredo, · 

Lubbock, Me-squi"tie, Midland, Odessa, PasadeBB., Port Arthur, San Angelo, 

San Antonio, 1'yler, Waco, and Wichita Fdl&. 3 

To supplement the historical research in updating the Supreme 

Court's current position on the question of obscenity, three questionnaires 

were mailed to each of the twenty-seven cities in the study, one to the 

police chief, one to the city attorney, and one to the county attorney. 

The questionnaires were identical in content, and were sent in an effort 

to determine police actions in respect to obscenity in each city. In 

addition, a request accompanied by twenty-five cents, was sent to the city 

attorney's office in each city, requesting that the office supply this 

researcher with a copy of all ordjnances pertaining to obscenity in the 

area of bookstores, theaters and clubs. 

3u.s. Bureau of the Census, U.S. Census of Population; 
1970 Number of Inhabitants Final Report, PC (1)--A45 Texas. 
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CHAPTER II 

OBSCENITY -- PAST AND PRESENT 

From the Soiri tual to the Judicial. When the first book was written 

someone probably wanted to burn it. The status quo has remined much the 

same. The Twentieth Century has bad its book burners, just as did China 

when the Analects of Confucius met destruction at the hands of the Emperor. 

And Ch 1 in Shih Huang Ti (the builder of the Great vlall of China) exiled or 

buried alive five hundred of his librarians and scholars while at the same 

time confiscating the literature of his people. The time? i"Jo centuries 

before Christ.4 Saul of Tarsus, better lmown as the Apostle Paul, burned 

his share of books, and churches from 400 A.D. to current times have 

forbidden their members to read certain books.5 The Index Librorum 

Prohibitorum, a list of volumes forbidden Catholics, was first drawn up in 

1557 by Pope Paul IV. In 1948, a revised edition of this same index included 

more than 4, 000 forbidden volumes. .Aloong the more well-lmown works included 

in the list were SanDJel Richardson's Pamela, Gibbon's Decline and Fall of 

the Roman Emoire, Pascal's Pensees, and all the works and novels of Voltaire, 

Hume, Balzac, Anatole France, Stendal and numerous others, including Zola 

6 
and Dwm.s, both father and son. 

4nonald Gillmor and Jerome Barron, lliss Communication Law 
(St. Paul: West Publishing Co., 1969), 285. 

5 Ibid., 285. 

6Alec Craig, The Banned Books of England (London: George Allen 
and Unwind Ltd., 1962), 18-19. 

7 
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The universities played a part in early censorship, too. Colleges 

of Censors and Commissioners on Heresy maintained "taste and right thinking" 

in medieval times.7 Such broad duties enabled the boards to censor for 

more than obscenity, bringing The Decameron under Papal ban in 1559 not 

8 because it was pornographic, but because it spoofed the clergy. 

In Britain during the time of the Tudor and Stuart monarchs 

terrible punishments coupled with a licensing system were instituted to 

control any offensive publication of any sort and "to protect pontifical 

and political establishments from verbal assault." Stationer's Co. was 

used by Parliament as a means of censorship, and the various church groups 

in England all tried to prohibit their respective opponents from being 

heard.9 And John Milton, willing to serve as an official censor from 

Cromwell, limited his Areopa.gitica, a noted document in history in relatfun 

to censorship, denying, according to Rembar, its application to Catholics 

and atheists. 10 

The Church continued to deal with obscenity cases (then considered 

. spiritual offenses) until the early part of the Eighteenth Century when 

the printing of obscenity had reached the point it was considered more of 

a crime than a sin. England was the first country to develop a law of 

libel after the Church or State abolished direct censorship, an important 

7GiJlmor, 285. 

8Ibid., 285. 

9Ibid., 285. 

10charles Rembar, The End of Obscenity (New York: Random House, 
1968), 8. 
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step, considering one of the first important cases~ tried on grounds~~ 

of obscene libel. 11 J 

However, very early in the Eighteenth Century, the judicial courts 

of England were all but powerless when it came to indecent writings as 

the transition from the ecclesiastical to the judicial system was occurring. 

This was brought out ~ 1708 by Mr. Justice Powell when, faced with an 

obsceni-ty decision, he noted there was no law against printing bawdy nu.te-

rials. The case involved a corwoon law indictment against a man named Read 

for printing ~ little volume entitled The Fifteen Plagues of a Maide~~~· 

Justice Powell said: 

This is for printing bawdy stuff, that refiects on no person, 
and a libel :must be against some particular person or persons, or 
against the Govern.'":¥::.~' ... -'• It is stuff not fit to be mentioned publiol:_r. 
If there is no remedy in the Spiritual court, it does not follow the~e 
Pl'.tet. be a re~:"'''dY here. !here is no law to punish it: I wish there 
were: bnt we ce.nnot mke law. It indeed tends to the corruption of. 
g.,od mnners, bu~ tbs.t is not sufficient for us to punish. As to the 
case of Sir Charles Sedley, there -was something more in that case 
than showing ~,-~.8 naked body in the balcony.12 

So in the Read case the court could do nothing, taking the stand that no 

person bad been injured by a book. In other words, at that time ob~cenity 

was not a victimle~3 crime. 

But what of the Sedley case? It is one of the first obscenity 

cases actll&lly tried in art English court of law. The aigiPticance of the 

case lay in the fact that Sir Sedley assaulted the people on the ~treets 

below ~-there was an action against a person--making the obscene act 

11craig, introduction. 

12craig, ?5. 
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punishable. Obscene libel played a part in the case, although today, the 

charge would have been indecent exposure. Sedley, later known as the Earl 

of Middlesex, and Sir Thomas Ogle became ~nebriated in a Covent Garden 

tavern and then commenced to cavort about on the tavern balcony. According 

to the official report of the incident: 

He (Sedley) was fined 2,000 mark, committed without bail 
for a week and bound to his good behavior for a year, on his 
confession of information against him for showing hjmself naked 
in a balcony and throwing down bottles ( pist in) vie et armies among 
the people ~ Covent Garden contra pacem to the scandal of the 
government. 

Nineteen years later Edmund Curll, a bookseller and printer, ws 

convicted of obscene libel as a misdemeanor at common law when he published 

Venus in the Cloister or the Nun in her Smock, a translation of a 

Seventeenth Century French publication. After Curll was convicted, the 

English Courts picked up speed in the area of obscenity. About 1748 or 

1749 John Cleland composed his book which is still read with avid interest 

today, and which two hundred years after it was published, played a mjor 

role in the changing obscenity laws of the United States. The book was 

entitled Memoirs of a Won:an of Pleasure (more often known as Fanny Hill). 

Brought before the Privy Council of England for writing a pornographic 

novel, Cleland pleaded poverty as his reason for writing the book. The 

president of the Privy Council was one Earl of Graville, a relative of 

Cleland's. He settled the case by granting the author a one hundred pound 

a year pension not to repeat the offense.14 

13Ibid., 23. 

14Ibid., 29-JJ. 
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..... -It was the next century-in 1857--vL.en, at tpe urging of Lord 

Campbell, Lc1. d Chief Justice of E1.gland, Britain approved an Obscene 

Publica "tiona Act • The House of Lords was considering a bill that would 

restrict the sale of poisons when Lord Campbell brought up "the sale of a 

poison more deadly t~,.n pruss~_c acid, strychnine or arsenic," 15 inducing 

them to pass the b.:"~"' .. on his asstL. n~e that: 

The ~asure was intended to apply exclusively to works 
written for t·.:e s5-ngle purpose oi' corrupting the morals c ~~ youth 
8 .. --:· of a na.ttl.-r-·e ~J.-:?''- a ted tQ sb .. :-ck the common feelings of decency 
.~~,l a...,v ue'1l-"Y·n--··l~···<,+oc· '""..; ....... d 1o ~-.. • ... I"/ ~ _._ ..L. -· .... _ ... <- .. J'C; - ~.· .. .L • 

Common law as it related to what was considered olJ::cene was not 

affected, nor did the "·~· ~cene Publications Act becozoo the basis for 

~u.bseque?J.t laws which struck at liter; r-y obscenity. But it d5_r:', however, 

act in a preventivE: :-ranner by legalizing the destruction of obscene 

materials rather t s!mply providing punishment for the offender. 17 The 

courts, by this t~_.,.., ~ ~ were beginning to reach the same level of development 

as co:m:nx>n law, and i ":, would be but a few more years U.'1til the advent of 

the Hick1in rule. 

The Hicklin P~~· In 1868 a rule -was set down for judging obscenity that 

brought literary works t1,--~.er the fire of the morals-protectors. And, 

oddly enough, the question of obscenity was not even before the judge -y:1--,:J 

set down what became 'mown as the Hicklin rule. 

15Ibid., 41· 
16Ibid., 42. 
1'7 
'~id., 42. --
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The case, R. v • Hicklin, 18 was centered around a publication 

entitled "The Confessional Unm.sked," a translation of several Latin works 

on moral theology. The works were used by confessors. Hicklin, the 

recorder of a low English court found the publication was obscene, but 

ruled in favor of the defendant, Henry Scott, due to the fact that he 

believed Scott had been selling the publication with an innocent motive-

that of exposing the errors of the Roman Catholic Church. The Church 

appealed the fight to the Queen's BenchwhereJustice Cockburn was faced 

with the question of whether it was lawfUl to publish an obscene publi-

cation likely to prejudice good morals if the object of the publisher was 

lawful. The judge's answer was no. 19 

However, in an obiter dicta, an aside not binding by law, the judge 

attempted to explain or define obscenity. These comments were picked up 

by texts and soon became the criterion for defining obscenity. In the 

aside, the judge said: 

The test of obscenity is this, whether the tendency of the 
matter charged as obscenity is to deprave and corrupt those whose 
minds are open to such immoral influences and into whose hands a 
publication of this sort my fall.20 

I 
His rule was in "deference to the most feebleminded and susceptible in 

the community. 1121 

The United States swiftly turned to the Hicklin rule, a rule which 

18a. v. Hicklin, L.R. 3 Q.B. 360 (1868). 

19craig., 44· 

20a. v. Hicklin. 

21 Gi]]mor, 297. 
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remined viable law in this country until 1957. 22 Prior to the Hicklin 

rule, the U.S. had depended on the Tariff Act of 1842 to fight obscenity. 

That act forbad the importation of obscene literature. In the United States, 

"freedom of speech had come to mean freedom for 1 clean 1 speech only. n23 

Although American courts seized on the English Judge's words, 

perhaps they failed to seize his meaning, or at least not fully. The 

judicial s.ystem here fell back on Cockburn's allusion to impure and 

libidinous thoughts as being the basis for censoring obscene works, but 

overlooked the relationship that exists between impure and libidinous 

thoughts and any ensuing depraving and corrupting consequences of which 

the judge also wrote • 24 

By considering only a part of what Justice Cockburn wrote in his 

decision, it was reasoned in U.S. courts of law that publications of any 

sort could be censored if the publication gave rise to sexy thought--

regardless of whether the said sexy thoughts would have produced any ill 

effects whatsoever upon one's character or overt behavior. 25 Thus, not 

bothering to outline what thoughts were sexual or impure, the courts began 

to find as obscene publications dealing with norml sexual relations "that 

could not possibly have suggested thoughts of sexual perversion."26 

22Rooker, 545· 

23Gillmor, 297. 

24william B. Lockhart and Robert C. McClure, "Why Obscene?" in 
John Chandos, ed. To Deprave and Corrupt (New York: Association Press, 
1962), 60. 

25Ibid. , 60. 

26Ibid., 61. 
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After this 1868 English case, American courts began using Justice 

Cockburn's judgment as an aid in setting out the definition of such terms 

as lewd, indecent, obscene, lascivious and others when such terms were used 

in statutes or common law indictments. However, it was not necessarily the 

courts, but a sex-obsessed grocer's clerk who took the reins of American 

puritanism and brought this country to its peak in its battle against 

"obscenity. n27 

Comstockery. That grocery clerk, Anthony Comstock (1844-1915), leader 

of the fight against obscenity, started on the road as a crusader against 

vice the same year Justice Cockburn made the momentous decision known as 

the Hicklin rule. In that year Comstock arrested several persons under a 

State of New York Act on obscenity that also was passed in 1868. \Vithin 

four years Comstock was employed by the YMCA which had set up a Committee 

for the Suppression of Vice. 28 

A forceful man, five years after initiation of the Hicklin rule 

in England, Comstock pushed through the U.s. Congress an almost all 

encompassing Comstock Act, which not only strengthened federal laws on 

obscenity, but which in addition brought contraceptive literature within 

federal prohibitions. 

The government appointed Comstock to the Post Office as a special 

agent to see that the act was enforced. Comstock remined in that post 

for forty years as a paragon of virtue levelling his blasts at literature 

27craig, 138. 

28rbid., 138. 
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in "a sort of reign of terror in the publishing world. n29 

Margaret Sanger, who battled fiercely to bring contraceptive 

information to the public, did much to undo the work of Comstockians, at 

least in so far as the Comstock Act was related to contraceptive literature. 

Indicted for writing certain articles, Mrs. Sanger left the country in 1914, 

but later returned to this country to stand trial. The government failed 

to prosecute (a nolle prosequi was entered in the record) and she went 

free.3° 

H. L. Mencken aptly portrayed the fears of the publishing world 

when, as editor of the "American Mercury" in 1917, he wrote of the power 

of the Comstockians, noting: 

•••• I find that the Comstocks, near and far, are cftener in my 
mind's eye than my actual patrons. The thing I always have to decide 
about a manuscript offered for publication •••• (is) whether some 
roving Methodist preacher, self-commissioned to keep watch on letters, 
'Will read indecency into it.31 

As a footnote to the Comstockian era, the famous organization that 

became known as the New York Society for the Suppression of Vice disappeared 

from the courtroom scene by the 1930s, but never died. It changed its 

name, merged with another organization, and "now lingers on, corporately, 

as the Police Athletic League."32 

Beginning of the End of the Hicklin Rule. For forty-five years in the 

29Ibid., 138. 

30Ibid., 138. 

31Lockhart, 63. 

32Remba.r, 21. 
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United States the Hicklin rule was religiously adhered to by the court 

system. Not until 1913 was the rule questioned by Judge Learned Hand. The 

case involved a publisher on trial for selling a book on economic blight 

and degradation in the case of United States v. Kennerley, 209 F. 119 

(S. D. N.· Y. 1913). Less than a decade later in Halsey v. New York Society 

for the Suppression of Vice, 191 App.Div. 245, 180 N.Y.S. 836 (1920), an 

appellate court ruled a volume must be judged as a whole, and an important 

part of the decision could be aided by use of opinions from qualified 

critics.33 Thus, the first crack in the Hicklin rule had appeared. 

Then, in 1930, a federal judge by the name of Augustus Hand 

made a ruling that further weakened both the Hicklin rule and the 1873 

Comstock Act. He wrote an opinion which reversed the conviction of 

Mary Ware Dennett in United States v. Dennett, 39 F. 2d 564 (2d Cir.1930), 

who had penned a pamphlet some years earlier called "The Sex Side of Life." 

She originally had written the pamphlet for her children. Rather than 

being obscene, Judge Hand ruled the pamphlet was the presentation of 

an important subject in a serious manner.34 Three years later in the 

case of the United States v. One Book Called "Ulysses, n35 Judge John 

Woolsey in his decision said the dominant effect of the entire volume on 

the senses of the average, normal reader, together with an evaluation 

or the intent of the author, would be a better test of obscenity than 

the Hicklin rule. Woolsey also noted that material might not be obscene if 

33aillmor, 298. 

34an1mor, 298. 

35united States v. One Book Called "Ulysses," 5 F. Supp. 182 
(S. D. N. Y. 1933). 



passages acted as an emetic rather than bringing pleasure. He said, 

" •••• in many places the effect of Ulysses upon the reader undoubtedly 

is somewhat emetic, (but) nowhere does it tend to be aphrodisiac."36 

17 

In 1934 Augustus Hand upheld ~oJ'oolsey 1 s opinion and in 1936 

Learned Hand said in United States v. Levine, 83 F.2d 156 (2d Cir. 1936), 

the Hicklin rule was no longer applicable. Any accused book, he said, 

would have to be looked at as a whole. The book's place in the arts 

would have to be considered, and opinions of critics should come into play 

on any new book. The main consideration, however, YOuld be the possible 

effects on any and everyone the book was likely to reach. 

Undoubtedly, the Hicklin rule was falling into disrepute if not 

complete disuse in the United States by the end of the third decade of 

this century. The rule was not dead, however, and would not be completely 

laid to rest until 1957, a matter which will be considered later in this 

thesis. Ho~ever, after having briefly reviewed the development of 

obscenity laws to recent times, an examination of what is going on 

currently in the "pornography" industry would be in order to graphically 

reveal just what is being sold on the open market in American cities. 

"Pornography" Today. The 1970s ne.y one day be known as the decade when 

the stag film left the drunken party for the box office--when the under

ground movie moved out of the basement and dingy apartment and into 

theaters and bars. Just how far are "underground 11 film producers going 

today in the light of the Roth and Jacobellis cases of a few years 



18 

ago?* The answer is pretty far. Playboy nagazine notes in a 1971 

article that at that time there were twenty-five theaters in San Francisco 

(where in 1946 The Outlaw was banned because Jane Russell showed excess 

cleavage) treating various types of sexual activity from: 

•••• lollipop-licking Lolitas strapped to chairs for chastisement, 
blonde Valkeries making love to pigs--the works. In house after 
house, there are those plum-ripe, Technicolor images of sexually 
conn~cted couples flashing on the screen •••• Nothing now is held 
back--nothing except, perhaps, taste: the zoom lens of an 
Arriflex probing past spread labia into the very recesses of the 
vagina, evoking memories of nothing so much as oysters on the 
half shell, then back off to catch the pucker of an anus, around 
to catch those dreamily closed eyes above lips that are diving 
wetly over a stiff, purple-veined phallus. You end up seeing 
more than you want to. For after a while •••• it all becomes 

37 reminiscent of--and about as exciting as--open-heart surgery. 

Police arrests are becoming fewer and some police activities 

have been stopped by court restraining orders until hearings can be 

held, according to the article. The author notes that court decisions 

have shown, that for a movie to be obscene, its domimnt theme must appeal 

to the prurient interest, it must be patently offensive to the contemporary 

community standards, and it must be utterly without social redeeming value. 

These same questions, however, face police and judges: What constitutes 

social value? What are the standards of the community? What is beyond 

the protection of the Constitution?38 

*Both the Roth and Jacobellis cases were heard before the U.S. 
Supreme Court, and will be dealt with in detail in a later section of 
this study • 

.37 John Bowers, "The Porn Is Green" in Playboy, XVIII, No. 7 
(1971), 81. 

38 8 Ibid., 2. 
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Playboy further notes that the High Court is embroiled in debate 

on how materials are advertised, a point which may have great bearing in 

the future for obscenity cases tried before the High Court of the land.39 

It is evident that society is becoming, if not less inhibited, at 

least more practical about something which has been with man since the 

beginnings of civilization. And the point has now been reached where 

obscenity or pornography present more than just moral questions. Leaders 

in many cities have come to the realization that, without an open city, 

it may indeed be difficult to attract conventions and other money-making 

activities to their respective cities. Smut industry claims that it is a 

$2.5 billion industry may be exaggerated, but it definitely is a fast 

growing business, as is evidenced from the increasing number of massage 

parlors, art studies complete with nude models for the amateur painter, 

to legalized prostitution in Nevada.40 

The underground sex "newspapers" of a few years ago have moved 

above ground to the point that at least one publication, Screw, the 

Sex Review, has advertised for erotic manuscripts in such journalism 

trade journals as Editor and Publisher. One advertisement w.s carried 

under the "help wanted" colunm of the classified ad section of that trade 

publication.41 

Such publications as Screw, the Sex Review and the San Francisco 

39 Ibid., 82. 

40Gerald Astor, "No Recession in the Skin Trade" in Look, mv, 
No. 13 (1971), 27-36. 

41Editor and Publisher, November 20, 1971, 42. 
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Ball, both sex-oriented newspapers, can be purchased today across the 

counter, rather than under it, in many newstands throughout the country. 

The latter publication (its theme: "to ball is to live •••• everything 

else is just waiting")42 typifies the type of products which have caused 

some to label San Francisco the "smut capital of the United States. n43 

San Francisco moved from topless dancers to erotic movies in less than 

seven years, the number of pornographic movie houses jumped from seven in 

the summer of 1969 to forty-two by February of 1971, the price of ad.missicn 

at "skin-flick" theaters dropped from $7.50 and $8 a person to as little 

as $2. 50, and business boomed. 44 

By the sunnner of 1971 ninety obscenity cases were pending court 

action there and several groups were trying to organize and do battle 

with the pornography industry in that California city. But they faced 

a problem aptly stated by a city Board of Supervisors member, Robert 

Gonzales, that bas faced all such groups that have attempted to do battle 

with obscenity. He said, "Everyone agrees that a line should be drawn. 

The question is, who gets to draw it?"
45 

Any lines that are drawn must of necessity be penned by the U.S. 

Supreme Court. Too many First Amendment questions arise for any other 

group to be granted that power. That the High Court acknowledges that 

42San Francisco Ball, No. 24 (1971), 1. 

43Paul Kern Lee, "San Francisco Gains Reputation as U.s. Smut 
Capital," Lubbock Avalanche-Journal, June 10, 1971, evening edition, 
sec. A, p.8. 

44 Ibid., A-8. 

45Ibid., A-8. 
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such decisions must rest with the interpreters of the Constitution is 

evidenced by the time and effort spent wrestling with the problem at that 

high level. And as shall be seen, the Supreme Court, ever fearful of 

censorship and unable to define obscenity adequately to prevent infrige

ment on the First Amendment, bas established a more liberal court trend 

in the area of pornography. This court trend is such that, in the eyes 

of some court critics, such things as movie censorship are now dead.46 

4~orma.n Goldstein, "Is Film Censorship Dead? Lawyer Involved 
In Cases Gives Qualified Yes," Lubbock Avalanche- Journal, July 15, 1971, 
evening edition, sec. C, P• 11. 
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CHAPTER III 

THE SUPREME COURT AND OBSCENITY 

Any study of obscenity in the United States from a legal stand-

point must of necessity include a study of various court cases. However, 

rather than confound the reader with countless numbers of various state 

and appeals court decisions, this section will confine itself to cases 

on the Supreme Court level. Since the final ans'l..rers to obscenity 

questions must rest with this High Court, it is not necessary to deal 

with lower court cases, at least until a later section of this study, 

when questions concerning Texas law are raised. 

The cases studied in this section will be dealt with in 

chronological order. 

No First Amendment Protection. Forty-one years ago in a landmark decision 

that broadened the protective influences of the First Amendment, the 

Supreme Court also excluded obscenity as free speech protected by that 

amendment. The decision came in Near v. lvf..innesota, 47 a case in which a 

Minnesota law was used to enjoin a newspaper from publishing. 

Near's publication, "The Saturday Press" was enjoined after he 

published reports of Minneapolis lawmen failing to quash the underworld 

activities of a Jewish gangster. He was prosecuted under a state public 

47Near v. Minnesota, 283 U.S. 697, 75 L. Ed. 1357 (1931). 
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nuisance law for publishing a ''malicious, scandalous, and defamtory" 
48 

newspaper. Up to that time the First Amendment had only forbade 

Congress from passing laws abridging the freedom of speech and the 

press. Chief Justice Hughes, however, ruled the due process clause of 

the Fourteenth Amendment also protected First Amendment rights from state 

invasion. Thus he decided the Minnesota statute provided for suppression 

of a publication rather than punishment. However, he also said that, 

" •••• the primary requirements of decency may be enforced against obscene 

publications. n49 That statement has since been interpreted by the Supreme 

Court Justices who came after Hughes, that obscenity does not fall under 

the protective wing of the U.S. Constitution. 

Perhaps even more important, however, was the fact that, with 

Justice Hughes use of the Fourteenth Amendment to broaden First Amendment 

powers and protections to the state level, the final decision as to what 

is obscene was irrevocably placed before the Supreme Court rather than 

the individual state courts. 

Seventeen years later the Supreme Court indicated obscenity 

could not be defined using vague terms. Although, like Near, the case 

did not involve obscenity per ~· The court, however, was applying the 

due process clause of the Fourteenth Amendment in invalidating a New York 

statute which outlawed publications concerned chiefly with crime and 

bloodshed, and included obscenity in the final decision. While noting that 

acts of obscenity against the public morals were indictable at common law, 

48Gillmor, 80. 

49Near v. Minnesota. 
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the court stated that such crimes "must be defined by definiteness •••• 

Men of common intelligence cannot be required to guess at the meaning 

Of the enactment • II 50 

The Supreme Court also began its crackdown on postal censorship 

some eleven years before the momentous Roth decision which established a 

test for obscenity. That crackdown has played an important part in Post 

Office actions since that time. The U.S. Post Office had acted as 

the country's chief censor since the Classification Act of 1879, and in 

1943 attempted to require that magazines be free of obscenity and 

contribute something to the education or enlightenment of the public in 

d t . d 1 "1· . t 51 or er o rece1ve a secon c ass ma1 1ng perm1 • 

The battle began when the Postmaster General tried revoking the 

second class mailing permit of Esquire on the grounds the magazine made 

no special contribution to the public welfare. 52 He reasoned that Congress 

had intended that some special contribution be made under the Fourth 

Condition of the Classification Act of 1879, which states: 

It must be originated and published for the dissemination of 
information of a public character, or devoted to literature, the 
sciences, arts, or some5~pecial industry, and having a legitimate 
list of subscribers •••• 

The District of Columbia Court of Appeals reversed the Postmaster's rule, 

5°winters v. New York, 333 U.S. 507, 92 L. Ed. 840 (1948). 

51 James Jackson Kilpatrick, The Smut Peddlers (Garden City, N.Y.: 
Doubleday and Co., 1960), 68. 

52Gillmor, 298. 

53section 14 of the Classification Act of 1879, 20 Stat. 358, 
48 Stat. 928, 39 u.s.c. Sec. 226, 39 u.s.c.A. Sec. 226. 
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and was backed up by the Supreme Court in 1946 in Ha.nnegan v. Esquire. 54 

Justice Douglas, in writing the unanimous opinion of the High Court, 

agreed that second-class privileges were to be given to periodicals which 

met the Fourth Condition, but cast grave doubts as to whether Congress 

intended for the Postmaster General to act as judge on what contributed 

to the public good. Noting that such an idea was foreign to the U.S. system, 

Justice Douglas said, "Hhat seems to one to be trash my have for others 

fieeting or even enduring values. "55 

While the Esquire case still was being fought in the courts, a 

Washington, D.c. appeals court ruled in another case, this one involving 

Dr. Paul Popenoe 1 s booklet, "Preparing for 1'-!arriage," that the booklet 

Yas not non-mailable obscenity, and that the post offi~e system procedures 

were illegal, interfering with both liberty and property without due process 

of law under the Fifth Amendment. The Post Office ignored the decision. 56 

After the Esquire decision was handed down, however, Congress passed 

an Administrative Procedures Act which set out rules and procedures to be 

followed in such cases. 57 

Today, although the Post Office can seize (under certain eire~ 

stances) mail it considers obscene, it is seldom done. Postal officials, 

instead, rely more on an obscenity form filled out b.r persons who do not 

wish to receive sexually oriented materials through the mails. This list 

54Hannegan v. Esquire, Inc., 327 u.s. 146, 90 L. Ed. 586 (1946). 

55Ibid. 

56Gillmor, 299. 

57 Ibid., 299. 
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costs the senders of such material about $15,000 and near the end of 1971, 

had about 85,000 names on it. The Post Office can resort to legal action 

against the sender if someone on the list receives such materials after 

his name has been on the list for thirty days.58 

Movies and the First Amendment. Obscenity--whatever it is--still is not 

protected by the First Amendment, and the film industry has only lain under 

the protective wings of the Constitution's free press amendment for twenty 

years • By the early 1950s the motion picture industry had developed as 

an art ready to show realism on the screen. The threat of a fledgling in 

the communication industry, television, also probably forced the motion 

picture industry into trying new themes. 

In 1952, in what became known as the 1-tlracle case, the State of 

New York censorship agency, the New York Board of Regents, banned an 

Italian film as sacreligious. Because of the vagueness of such terms 

as 11 sacreligious" in the statute, the Supreme Court, in Josenh Burstyn, 

Inc. v. Wilson, 59 declared the New York statute to be an unconstitutional 

abridgement of free speech and press, of which the film industry was a 

part. Since the prin:ary reasoning behind the High Court 1 s action was the 

vagueness of the statute,the implication was left that motion pictures 

might not be considered as free speech under all circumstances. 

58Ernest Ohnemus, retired Lubbock Postmaster, interview held at 
Main Post Office, Lubbock, November 2, 1971. 

59Joseph Burstyn, Inc. v. Wilson, 34.3 U.S. 495, 96 L. Ed. 1098 
(1952). 
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The Beginning of a New Era. Eventually, however, the High Court had 

to face headon the question: Is obscenity protected under the First 

Amendment? If it did not fall under Constitutional protection, then 

some attempt had to be mde to define the term 11 obsceni ty" to safeguard 

possible infringements on the First Amendment. In 1957 the time came 

when the Supreme Court had to face that question. The result? The 

High Court rejected the idea that obscenity was protected as free speech 

under the First Amendment, and at the same time tried to establish a 

test for the determination of obscenity in lieu of a definition of the 

term. This decision, a close 5-4 landmark case, came in what has since 

become known as the Roth or Roth-Alberta case. The cases were decided 

together and will be treated together in this study. Thus, a referral to 

the Roth case will pertain to both. 

Roth's conviction on a four count federal charge stemming from 

a twenty-six count indictment for mailing obscene pictures, books and 

magazines was upheld by the Supreme Court.60 However, even while up

holding his conviction, the court's ruling helped "reach a more liberal 

and rational plateau in doing so. n61 Alberts had been convicted in 

California under a state statute prohibiting the possession of obscene 

and indecent books for sale.62 

Both men had been conversant with the pornography industry for 

years, Roth settling in New York where he began plying the trade during 

6°Kilpatrick, 85. 

61Gillmor, 303. 

6~ilpatrick, 86. 
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the depression. He began by selling erotic materials and later turned 

out nudie magazines and mail-order books. He first was convicted of 

selling a book on Hindu erotica. Later, in 1930, he was convicted of 

selling Ulysses by James Joyce. A six-month prison term on the first 

conviction was suspended. He spent sixty days in a Philadelphia jail 

on the second conviction, however. In 1936 he was sentenced to three 

years in a federal correctional institution for selling seven obscene 

books, and ten years later was again sentenced to two years for a 

similar offense. By the 1950s Roth was operating under at least sixty

two "front" names in New York as he sold his erotic publications. 63 

He once noted in an open letter to the Postmaster General that 

s:ny ban on mterials concerned with reproduction were "symptoms of the 

same disease--pride of office-usually coupled with a dirty mind." In 

the same letter Roth wrote that any type of censorship was like a book-

burning, equating the attempted suppression of allegedly obscene books 

in the U.S. to the actions in Nazi Ge:rnany, noting that, "in my time 

book-burning has been done, not by the common hangmn, but by a common 

paperhanger."64 

On the West Coast, David s. Albert's dealings in the porno-

graphy industry were becoming quite lucrative after a three-year 

probationary jail sentence, federal fine and sixty-day jail sentence 

had all been meted out to him in 1950. When Alberts completed serving 

the probationary sentence, he and his wife, operating under the name 

63 8 Ibid., 82- 3. 

64Ibid., 83. 

• 
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Male Merchandise Mart, became even more deeply involved in the porno

graphy industry. His mil-order business was so great that he averaged 

$9,000 a week in postal expenses alone, and according to police testimony 

before the Kefauver Committee, Alberts 1 gross income per mnth was 

estilll9.ted.at $40,000 to $50,ooo.65 

A 1955 conviction in the Beverly Hills mrmi cip:Ll court for 

"lewdly keeping for sale obscene and indecent books, in violation of the 

California penal code, 11 however, afforded Alberts his place in history. 

Faced with a $500 fine, sixty days in jail and a two-year pro ba. tionary 

sentence, Alberts appealed.66 His case reached the Supreme Court at the 

same time, and was decided along with, that of Roth. 

The Roth portion of the Roth-Alberta case was qupported by four 

major arguments, one of Yhich challenged the constitutionality of the 

Comstock Act. The arguments were that the Comstock Act, or federal 

obscenity statute violated the First Amendment, the statute W.3 so vague 

that it failed to meet the due process clause requirements of the Four-

teenth Amendment, it encroached on the powers reserved for the states and 

people by the First, Ninth, and Tenth Amendments, and lastly, it did not 

consider whether the materials as a whole were obscene.67 

The Court, with Justice Brennan writing the ma.j ori ty opinion, 

considered the first three questions, maintained the constitutionality of 

the federal obscenity statute, and established a test for obscenity which 

65 Ibid., 86. 

66Ibid. , 86. 

6?Gil]xoor, 303. 



31 

took into account the fourth question. Under the test, material could be 

considered obscene if: 

r 
~fuether to the average person, applying contemporary 

community standards, the dominant theme of the material taken as 
a whole appeals to prurient interest.68 

Mr. Justice Brennan mde note of the fact that this was the first time the 

question of whether obscenity was protectedfree speech had ever before 

reached the High Court under either the First or the Fourteenth Amendment. 

He said, however, the court had "always assumed that obscenity is not 

protected by the freedoms of speech and press," noting that, "it is 

apparent that the unconditional phrasing o~the First Amendment was not 

intended to protect every utteranc~ n69 He backed up his statement, and 

the opinion of the court by citing court actions in concluding that libel 

was not within constitutionally protected speech in such cases as 

Beauharnais v. Peonle of State of Illinois, 343 U.S. 250, 266, 72 S. 

Ct. 725, 735, 96 L. Ed. 919. 

However, one other point n:ade by Mr. Justice Brennan tha. t has 

created a great amount of controversy was that any idea which contained 

("the slightest redeeming social importance" ws guaranteed protection by 

the First Amendment.) And while aclmowledging that inherent in First 

Amendment history was the trajection of obscenity as utterly without 

redeeming social importance~•70 the .interjection of the "slightest redaem:ing 

6~oth v. United States--Alberts v. State of California, 354 
U.S. 476, 1 L. Ed.2d 1498 (1957). 

69
Ibid. 

70Ibid. 
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cerning the determination of what constitutes obscenity. 
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The fact that the obscenity statutes are aimed at a victimless 

crime also was brought before the court in that they offer punishment for 

"incitation to impure sexual thoughts." It was as if to say that convictions 

were possible without proof of a clear and present danger of antisocial 

behavior. 71 
In Mr. Justice Brennan's majority decision, however, he 

pointed out since obscenity, like libel, was not protected free speech, 

the court did not have to consider the problem of clear and present 

danger.72 

The High Court also shattered charges that the statutes were so 

vague that there was a f&ilure to meet due process requirements of the 

Fourteenth Amendment with the statement that the court "has consistently 

held that lack of precision is not itself offensive to the requirements 

of due process ••• United States v. Petrillo, 332 u.s. 1, 7-8; 67 S. 

Ct. 1538, 1542 L. Ed. 1877." Any argument that powers reserved the states 

under the Ninth, and Tenth Amendments under the First Amendment provision 

that "Congress shall mke no law ••• " also was quashed with the Supreme 

Court's decision that obscenity was not protected under that amendment. 

In this vein the court ruled that the federal obscenity statute which 

provided punishment for mailing obscene materials was a proper power of the 

Post Office through power delegated to Congress through Art. 1, Sec. 8, 
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1 7.73 c • 

Alberts conviction also was affirmed since the federal statute 

dealt only with actual mailing and the California statute didn't interfere 

with federal post office functions. 74 

Of great importance in the Roth decision was the fact that sex 

was not now equated with obscenity. No longer would the court consider 

the two synonymous. Another important point brought out in the court's 

decision was a statement made by Chief Justice Warren, who, although 

concurring in the majority decision, noted that,C'It is not the book 

that is on trial; it is a person.) The conduct of the defendant is 

the central issue, not the obscenity of a book or picture. 1175 As will be 

noted in later cases, Chief Justice Earl Harren seemed to have had his 

eyes far down the road of the future in mentioning the purveyor instead 

of the book was on trial. 

The late Mr. Justice John Harlan concurred in Alberts ~nd dissented 

in Roth. l~. Justice Douglas also dissented, with the late Mr. Justice 

Hugo Black concurring in the dissent. Douglas was especially concerned 

that punishment could be meted out for something one thought rather than 

for any overt act one did. He noted: 

The tests by which these convictions were obtained require only the 
arousing of sexual thoughts. Yet the arousing of sexual thoughts and 

73Ibid. 

74Ibid. 

75Gillmor, 309. 
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j desires happens every day in nornal life in dozens of ways. 76 

Mr. Justice Douglas further questioned the charge of the trial judge in 

the Roth case as being in conflict with the First Amendment provision 

that "Congress shall nnke no law. II • • The judge's charge was that the 

federal obscenity statute forbade sexual literature which offended "the 

common conscience of the community.n77 

~ But, whatever else the Roth decision did, of the most importance 

was the five-fold obscenity test as set out by Mr. Justice Brennan in his 

majority opinion. Although the Hicklin Rule may have fallen into disrepute, 

until the Roth decision established a test for obscenity, the Hicklin Rule 

still was viable law in the United States. 78 

Problems still remined, however, It would take other court 

decisions down the road to determine what a community standard was, and 

the issue remains cloudy as to who defines prurient interest. 

Justice Frankfurter, on the same day the Roth decision.was 

announced, handed down a decision in Kingsley Books, Inc. v. Brown up

holding a statute that would allow New York lawmen to enjoin the sale and 

distribution of obscene publications as long as the distributor of the 

materials was guaranteed a judicial determination in the case within three 

days. 79 

(1957). 

7~oth v. United States--Alberts v. State of California. 

77Ibid. 

7Baooker, 545· 

79Kingsley Books, Inc. v. Brown, 345 U.S. 436, 1 L. Ed.2d 1469 
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Another important Supreme Court decision decided in 1957 kicked 

out a Michegan lav on the grounds~dults vere not to be denied certain 

publications simply to protect children. ) In overturning the legislation 

in the case, Butler v. Michegan, 80 Justice Frankfurter noted as the court's 

reasoning the legislation was "not reasonably restricted to the evil which 

it is said to deal," and that the statute would "reduce the adult pop

ulation of Michegan to reading only what is fit for children." (The 

legislation had outlawed for the general public reading matter containing 

such obscene or lewd language that could possibly cause a moral degradation 

among the youth). 

The state had maintained it was exercising its power to promote 

the general welfare of the residents by prohibiting to the general public 

books from which juveniles should be shielded. Frankfurter felt this was 

burning the house simply to roast the pig. 81 

In its attempts to maintain that obscenity is not protected under 

the Constitution, the Court still was concerned that the public have 

access to read almost anything it wanted. This became obvious in 1959 

in a West Coast case in which the High Court decided guilty knowledge 

that a book yas obscene must be a prerequisite before punishment could be 

assessed for selling an allegedly obscene publication. The justices took 

the stand that if a bookseller is to be criminally liable regardless of his 

knowledge of what is in the books on his shelves, then he probably would 

limit his sales only to what he personally bad looked at, and the public 

80Butler v. Michegan, 352 U.S. 380, 1 L. Ed.2d 412 (1957). 

81Ibid. 



would be the loser because they would have fewer books from which to 

choose.82 
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Two years after the Smith decision involving bookstores, the 

problem of movie censorship again raised its head, this time in Chicago 

where what has been described as a narrowly dra~m ordinance which required 

approval of movies before they were shown, was challenged. Even though 

Burstyn v. Hilson (discussed earlier in this study) had placed the movie 

industry under First Amendment protection, it had been with reservations. 

This new case squarely presented to the High Court concerned itself with 

precensorship. The case, Times Film Corp. v. City of Chicago, resulted 

in a split court and a 5-4 decision upholding the Chicago ordinance. 8.3 

Mr. Justice Clark contended for the majority that precensorship of 

:roovies was not in itself unconstitutional. He further indicated obscenity 

could be an exception to the rule on the unconstitutionality of prior 

restraint on expression, and that there was a distinction betwaen films 

and other media in the comm1nication industry.84 

Dissenting were Justices Brennan, Douglas, Black and "f..larren, with 

Chief Justice Earl Warren's dissent perhaps standing out as the most 

vehement. He expressed extreme distaste with what he called censorship 

through licensing. In his dissent, Harren said: 

• • • this case clearly presents the question of our approval of 
unlimited censorship of motion pictures before exhibition through a 

(1961). 

82smith v. California, .361 U.S. 147, 4 L. Ed.2d 205 (1959). 

83Gi]lmor, 290. 

84rime s Film Corp. v. City of Chicago, .365 U.S. 4.3, 5 L • Ed • 2d 40.3 
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s,ystem of administrative licensing. Moreover, the decision presents 
a real danger of eventual censorship for every form of communication, 
be it newspapers, journals, books, magazines, television, radio or 
public speeches. • • I am aware of no constitutional princinle which 
permits us to hold that the communication of ideas through ~ne 
medium my be censored while other media are i nmnme. 85 

Warren fe~red endangering First and Fourteenth Amendment rights of others 

involved in disseminating ideas, noting that in some cities and states 

movies had been censored because of the use of objectionable words, 

because there was too much violence, for political reasons, and because 

of racial differences.86 

C:rn 1962 the Supreme Court again battled the U.S. postal system 

and its powers of censorship, and this time coined a phrase (patent 

offensiveness) )which has since come to be considered a part of the Roth 

test for obscenity. Known as ~nnual EnterPrises v. Day, 87 it involved 

the confiscation of some of the magazines by the postal authorities that 

were being distributed by Hanual Enterprises. The Post Office bad 

reasoned that the magazines, containing photographs of near-nude men, were 

non-mailable obscenity under 18 u.s.c. Sec. 1461, 18 u.s.c.A. Sec. 1461. 

In overruling the Post Office, Justice Harlan coined the phrase trpa.tent 

offensiveness" in stating the mgazines were not so indecent as to legally 

constitute obscenity. 

He also ruled publications could not be banned from the mails 

without proof that the publisher knew there were advertisements in the 

S5Ibid. 

86rbid. 

87Manual Enterprises v. Day, 370 U.S. 478, 8 L. Ed.2d 639 (1962). 
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publication for obscene products.88 

Others on the High Court, including Justices lvarren, Douglas and 

Brennan, concurred in the majority decision, but for reasons other than 

those cited by Harlan. Brennan '~s especially concerned with whether 

the Postmaster General had been authorized by Congress to act as a censor 

of obscenity. While noting that the Roth decision upheld the criminal 

sanctions of the section of the u.s. Code in question, he strongly noted 

that precautions must be assured against infringing on First Amendment 

protections for nonobscene matter. In that vein, Brennan stated: 

(The government) ••• is not free to adopt whatever procedures it 
pleases for dealing with obscenity. • • without regard to the 
possible consequences for constitutionally protected speech. 
Marcus v. Search ':Tarrant, 367 U.S. 717, 731, 81 S. Ct. 1703, 1716, 
6 L. Ed.2d 1127.d9 

A year after deciding the Manual Enterprises case, the Supreme 

Court used Brennan's argument that the government was not free to adopt 

whatever measures it so desired in battling obscenity in knocking down an 

attempt to set up a Commission to Encourage Horality in Youth by the Rhode 

Island General Assembly. 90 The action of the assembly was to in effect, 

establish precensorship of books in that state. A list of books considered 

objectionable by the commission had been sent to book distributors who were 

threatened with prosecution if they failed to remove the books from their 

stores. 

88Ibid. 

89rbid. 

90Bantam Books v. Sullivan, 372 u.s. 58, 9 L. Ed.2d 584 (1963). 



A Problem With the Roth Test. Seven years after the landmark Roth 

decision the Supreme Court considered another case, Jacobellis v. 

State of Ohio, 
91 

in which they f;.arified one point of the Roth test, 

and at the same time revealed the divergent bench opinions among the 
-

High Court judges themselves on yet another part of that same test. 

~ deciding the case the court overturned the conviction of 

a Cleveland theater mnager for showing a French film entitled "The 

39 

Lovers." The nnnager, Nico Jacobellis had been convicted on two counts 

of showing an obscene film. The High Court ruled, in throwing out his 

conviction, that under the "utterly without redeemjni social jmporta.J>ce" 

section of the Roth test, the film was not obscene. It was here that 

Justice Brennan, who first set out the Roth test for obscenity in 1957, 

clarified a point. According to Brennan: 

Recognizing that the test for obscenity enunciated there ••• 
(in the Roth case) • • • is not perfect, we think any substitute 
would raise equally difficult problems, and we therefore adhere 
to that standard. He would reiterate, however, our recognition in 
Roth that obscenity is excluded from the constitutional protection 
only because it is "utterly without redeeming social importance," 
and that the "portrayal of sex, e.g., in art, literature and 
scientific works, is not itself sufficient reason to deny material 
the constitutional protection of freedom of speech and press;i• •• 
nor may the constitutional status of the ~~terial be made to turn 
on a "weighing" of its social importance against its prurient appeal, 
for a work ~annot be prescribed unless it is "utterly" without social 
importance. 2 

So one point, at least, was more clear. An era was being ushered 

in in 'Which the social importance test was to be the bulwark of Justice 

91Jacobellis v. State of Ohio, 378 U.S. 184, 12 L. Ed.2d 793 
(1964). 

92rbid. 
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Brennan's test for obscenity, although the other points also would have 

to be considered. However, while clarifying one point, the Jacobellis 

case pointed out another problem with the test--namely, what is a 

community standard? If the nine-man Supreme Court did not know, then how 

ws a district or federal judge to lmow? And on this point, the Supreme 

Court seemingly could give no real direction. The Justices were split. 

Brennan, however, who first set out the Roth test, maintained 

the community standard was a national one because it was a national 

constitution \-Thich the Supreme Court was interpreting. And Brennan 1 s 

point of view seems to be the most used. However, Chief Justice Earl 

Warren, joined by Mr. Justice Clark, dissented in Jacobellis, with 

Warren maintaining the conmnmi ty standard in the Roth test was in 

actuality a local and not a national standard. 93 

Times Film Case E:xolained. In 1965, four years after the Times Film 

case in Chicago in which that city's ordinance requiring prior approval of 

a film before it could be shown was upheld by the Court, a case was 

brought before the Supreme Court in which the Justices turned to the Times 

decision in explaining why they overturned the conviction of a Maryland 

man for showing a film which he had not submitted to a state censorship 

board. 9L This case, Freed.Ir.l3.n v. State, of Maryland, arose when the appellant 

showed a film in Ba.l timore entitled "Revenge at Daybreak, 11 challenging the 

93Ibid. 

94Freedm1n v. State of Maryland, 380 U.S. 51, 13 L. Ed.2d 649 
(1965). 
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constitutionality of the state censorship law by not first exhibiting 

the film to the State Board of Censors. A Maryland Appeals court upheld 

the conviction based on the Supreme Court's decision in 1961 in the Times 

Film case. 

The Supreme Court, however, reversed the appeal decision, saying 

the appeals court reliance on Times Film was misplaced. It might also 

be of interest to note that the state's censorship board said if he 

had submitted the film for their approval, it would have gotten their 

okay. 

According to the Supreme Court's obscenity expert, Mr. Justice 

Brennan, the question before the court in the Times Film case was whether 

prior restraints under all circumstances were unconstitutional. In Times 

Film, he said, the exhibitor's argument that requiring prior submission of 

a film to a board before showing it to the public amounted to prior 

restraint prohibited by the constitution. In that case, the High Court 

had taken the exhibitor 1 s argument to mean anything could be sho'Wil at least 

once, including motion pictures of a nature to incite riots or the force

ful overthrow of the government, or even hard-core pornography. The 

Court, in that case, ho'\orever, held "that on this 'narrow' question ••• 

the argument stated the principle against prior restraints too broadly."95 

Mr. Justice Brennan used Near v. ~finnesota, 283 U.S. 697, to show 

that "protection even as to previous restraint is not absolutely unlimited," 

and went on to write that despite the fact that the High Court had upheld 

the Chicago ordjnance on the "narrown question, their decision could not 
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be construed as meaning they upheld the specific sections of the Chicago 

ordinance. 

In overturning Freedman's conviction, the High Court, did not, 

however, rule the Maryland censorship statute unconstitutional, although 

it did question the absence of any procedural safeguards in the state's 

system, mentioning specifically the length of time necessary for a 

determination in court as to whether a film is protected or unprotected 

speech. 

Roth Test Broadened. First came the Hicklin Rule, which was constitutional 

law in the United States until 1957 with the initiation of the Roth test. 

~atent offensiveness~ was added to the test in 1962, but it took a book 

written circa 1748--long before the advent even of the Hicklin Rule--to 

refine the Roth test to that point at which it rennins today. The case 

involved a book, commonly known as Fanny Hill, which was on trial in an 

96 equity suit brought by the Massachusetts attorney general. 

The High Court's decision to replace the term "social importance" 

(already the bulwark of the Roth test) with the term "social value,u 

realized the intent of the attorney handling the case for a publishing 

firm, Charles Rembar. Remba.r' s reasoning was simply that social value 

~ broader implications than social importance·. As he said in his book, 

The End of Obscenity, previously cited in this work, and in his brief to 

the Court: 

96A Book Named "John Cleland's Memoirs Of A Woman of Pleasure" v. 
Attorney General of the Connnon\.real th of Nassachusetts, 383 U • S • 413, 
16 L. Ed.2d 1 (1966). 
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Social value ••• provides a criterion that can be objectively 
applied, and by a process familiar to the law. Judges and jurors are 
no longer committed to a total reliance on their individual resnonses. 
Traditional techniques come into play. There is evidence to be·' 
considered.97 

After due consideration the Court ruled that the book, Fanny Hill, 

was not obscene under Roth, and set out the three elements tba t must 

coalesce to establish the obscenity of a book. The Court's obscenity 

expert, Mr. Justice Brennan, again wrote the decision: 

Under this (the Roth) definition, as elaborated in sub
sequent cases, three elements must coalesce: it must be established 
that (a) the dominant theme of the material taken as a whole appeals 
to a prurient interest in sex; (b) the material is patently 
offensive because it affronts contemporary community standards 
relating to the description or representation of sexual mat~grs; and 
(c) the material is utterly without redeeming social value. 

Each element of the Roth test had to be applied independently, 

according to the High Court decision, and the terminolvgy nsocial value" 

replaced the "social importance" portion of the origjnal test. In addition, 

it was made quite clear that no book could be outla'Wed unless it was found 

to be "utterly" without redeemjnf aocial value. This 'WOuld hold true ---- ......... 

even if the publication had the necessary elements of prurient interest 

and patent offensiveness also included in the test.99 So Roth again Yas, 

if not expanded, at least broadened, this time by the consideration of 

Fan.ny Hill, a book, 'Which in 1821 was found obscene by a Massachusetts 

9? RemOO.r, 440. 

9SA Book Named "John Cleland 1 s Memoirs Of A Womn of Pleasure" v. 
Attorney General of the Common'Wealth of Mlssachusetts. 

99Ibid. 
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court and became the first recorded court case involving obscenity in the 

United States.100 

A New Direction. On the same day the Supreme Court handed down the 

Fanny Hill decision, it deviated from the Roth test to uphold the $28,000 

fine and five-year conviction of Ralph Ginzburg, publisher of a magazine 

101 
known as Eros. The Court's deviation in this case possibly was fore-

seen by Chief Justice Earl Warren in his concurring rennrks that a person, 

and not a book, w.s on trial in the Roth case of 1957. 

In the Fanny Hill case, banded down si nmJ taneously with Ginzburg, 

it had been noted that just because Fanny Hill, judged in the abstract, was 

not obscene, it did not follow that the book would not be considered 
102 

obscene under all circumstances. It was along these lines of reasoning 

that Ginzburg's conviction was upheld. He bad ~e:yed hi~ publications 

(in question vere three items, the nagazine Eros, "Liason," a bi-weekly 

newsletter, and The Housewife's Handbook on Selective Promiscuity, a book) 

as if they were obscene, and thus the High Court was willing to take his 

word for it. 

Based on the Roth decision, the vorks probably would not have been 

obscene. Hovever, when Ginzburg sought nailing privileges in such towns 

as Intercourse, Penn., Blue Ball, Penn. and Middlesex, N.J.; when, as the 

100Gil]mor, 315· 
101Ginzburg v. United States, 383 u.s. 463, 16 L. Ed.2d 31 (1966). 
102A Book Named "John Cleland's Memoirs Of A Womm of Pleasure" v. 

Attorney General of the Commonwealth of Massachusetts. 
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Court noted, the "leer of the sensualist" filled the advertising for the 

materials; ~en the materials were represented as sexually arousing to 

the point that the reader would "accept them as prurient; )he looks for 

titillation, not for saving intellectual content;" when the purveyor 

portrays only the sexual provocativeness of his product, then, the Court 

said, "that fact nay be decisive in the determination of obscenity.u103 

In writing the mjority opinion, Mr. Justice Brennan not only mved away 

from the Roth test, but apparently established a new test for obscenity 

vhen he said: 

• • .the question of obscenity may include consideration of the 
setting in which the publications were gresented as an aid to 
determining the question of obscenity.1 4 

Dissenting opinions were aired by the Justices Mr. Black, Harlan 

and Stewart. Black wrote on the almost impossible, if not impossible, 

problem of consistently setting out the criterion for determining 

obscenity--its dominant theme, the patent offensiveness and social value. 

He felt the Court, in a.£firming Ginzburg's conviction, had rewritten 

the federal obscenity statute and was going outside the boundaries 

thought of by Congress in imposing the conduct and standard criteria in 

the Ginzburg case.105 

Mr. Justice Harlan also dissented, giving as a reason the belief the 

federal government was restricted to prohibiting the use of the mails for 

hard-core pornography, vhich he did not believe the Ginzburg publications 

103Ginzburg v. United States. 

104Ibid. 

105Ibid. 
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were. In addition, he feared that, to supplezoont the Roth test with a 

pandering test would be to strip First Amendment protection from materials 

that otherwise, voul.d not be obscene. As Mr. Justice Harlan put it: 

Although it is not clear whether the majority views the 
panderer test as a statutory gloss or as constitutional doctrine, 
I read the opinion to be in the latter category. The First 
Amendment, in the obscenity area, no longer fully protects material 
on its face nonobscene, for such material must now also be examined 
in the light of the defendant's conduct, attitude, motives.106 

Of even more concern to Mr. Justice Stewart, who also dissented, 

was the affirmtion of Ginzburg's conviction because of "commercial 

exploitation, 11 "pandering," or "titillation," Stewart mde no snnll point 

ot the fact that Ginzburg had not been charged with commercial exploita-

tion, pandering or ti ti 11 a tion. In Stewart' s viewpoint, to affirm 

Ginzburg's conviction on those grounds was to deny him due process of 

la 107 w. 

The Ginzburg case ushered in a new angle from which the Supreme 

Court could examine the question of obscenity. The decision gave the 

justices new material to be considered that, in effect, bolstered the 

Roth test. Faced with a test that still would not allow for a definitive 

explanation as to what was obscenity, it appeared that the High Court, 

unable to determine from materials themselves whether they vere porno-

graphic, would allow the decision to turn on the actions of individuals 

rather than the content of publications. Such an approach, quite natura.J.q, 

106rbid. 

107Ibid. 
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rocked the publishing industry.108 

The High Court was quick to take advantage of the new supple

mentary test as set out in Ginzburg, and on the same day in which the 

Ginzburg decision was banded dow, M9.rch 21, 1966, Mr. Justice Brennan 

combined the Roth test {refined by later cases) with the conduct or the 

publisher in upholding the conviction of Edwrd Mishkin, publisher for 

naterials for deviants. 1 09 In the Mishkin case,~. Justice Brennan 

wrote that the prurient appeal section of the Roth test was satisfied 

when "the dominant theme of the material taken as a whole appeals to 

the prurient interest in sex of the members or the group." The Court 

reasoned here that the Roth test still would apply {even to a specific 

group) because the word nnornnl" in the Roth test was used actually as a 

rejection by the Court of the Hicklin rule's "most susceptible person" 

connotations. The Court further noted that evidence indica ted Mishkin 

w.s aware of the character of his mterials, and his actions amounted to 

110 
nothing more than "calculated purveyance of filth." 

In a ~ curiam decision a year later the High Court again used 

the Ginzburg ideology in considering a case, not on the obscenity of the 

mterial itself, but on the way and to whom it was distributed. The case, 

Redrup v. New York, involved the selling of two paperback books to a 

plainclothes policemm. The sale resulted in the clerk, Redrup, being 

(1966). 

10Baembar, 484-490. 

109Gi]1mor, 324· 

11~sbkjn v. State of New York, 383 U.S. 502, 16 L. Ed.2d 56 
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charged with violating a New York state law. Relying on the protection 

from suppression by the government as set out in the First and Fourteenth 

Amendments, the High Court reversed Redrup's conviction, noting that 

distribution of materials attacked as obscene was protected under those 

two amendments when: 

(1) there is no claim that the applicable statute reflects a 
specific and limited state concern for juveniles; (2) there is ~o 
suggestion of an assault upon individual privacy by publication in 
a mnner so obtrusive as to mke it i.Irrpossible for an unwilling 
individual to avoid exposure to it; (3) there is no evidence of 
1 pandering 1 by the purveying textual or graphic m tter openly 
advertised to appeal to the erotic interest of customers; (4) the 
publications are not hard-core pornography; and (5) they are not 
obscene under the coalesciny three elements requiring for a 
determination of obscenity. 11 

Variable Obscenity. A year after the Redrup decision the Supreme Court 

upheld the conviction of Samuel Ginsberg for selling "girlie" n:agazines 

to a juvenile. This Ginsberg case revealed the Supreme Court 1 s concern 

with the protection of youth. 

Ginsberg had been convicted of violating a section of the New 

York Penal Code, and vhile the High Court, citing Redrup v. New York in 

holding that the "girlie" nagazines were not obscene for adults, still 

upheld Ginsberg's conviction on the grounds the New York statute did not 

interfere with the sale of the magazines to persons seventeen or older • 
• 

In this vein, the New York statute did not conflict with the Court's 

decision in Butler v. Michegan in which the justices had held a state 

could not use any measures it so desired simply to protect its 

111Redrup v. New York, 386 u.s. 767, 18 L. Ed.2d 515 (1967). 
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· The Court threw out Ginsberg's allegations that withholding such 

na terials from the youth of a community w.s an "unconsti tutiona.l 

deprivation of protected liberty" with the argument that this was not 

so since the naterial was not obscene for adults. To back up this 

position, the Justices cited an earlier case (not concerned with obscenity) 

in which it had been held that states do have a right to protect the 

young within its borders. According to the Court: 

••• the power of the state to control the conduct of children 

J reaches beyond the scope of its authority over adults. Prince v. 
Conunonwealth of l·~ssachusetts, 321 U.S. 158, 88 L. Ed. 645.113 

In effect, vhat the Court said in this Ginsberg case ws that 

what may be considered o~scene for juveniles may not be obscene for adults. 

The Court's concern for youth surfaced again that same year, 

although in this instance (Interstate Circuit, v. City of Dallas) 11 4 a 

licensing ordinance designed to protect the youth of a community was thrown 

out. In this case the ordinance, in which a film w.s defined as appealing 

to prurient interest of youth if its dominant effect was to arouse sexual 

desires, or could possibly incite them to be sexually promiscuous or to 

commit crimes by portraying such things as desirable, was tossed out by 

the High Court because of its vagueness. 

112Ginsberg v. State of Nev York, 390 u.s. 629, 20 L. Ed.2d 195 
(1968). 

11.3Ibid. 

114Interstate Circuit, Inc. v. City of Dallas, .390 U.S. 676, 
20 L. Ed.2d 225 (1968). 
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Mr. Justice Marshall commented, however, that despite the 

inherent dangers in such ordinances, some persons (as was noted in 

50 

Joseph Burstyn, Inc. v. Wilson, 343 u.s. 495) believed that movies had 

a greater capacity for evil among the young than among the adults in a 

comm1nity~ The High Court, however, even while throwing out the Dallas 

ordinance as too vague, still reiterated its position, and referred to 

the Sam Ginsberg case of that same year, that a state had the right to 

protect its young by regulating the dissemination of objectionable 

na terials to them that could not be regula ted for adults. 11 5 

The Private Versus Public Controversy. The Court has ruled that 

obscenity is not protected under the Constitution as protected free 

speech, and has gone on to the position that to whom and how a publication 

is presented can be used in determining what is or is not obscene. But what 

about possessing obscenity? 

In 1969 theJupreme Court ruled that mere private possession of 

obscene matter was protected under the First and Fourteenth Amendments 

to the U.S. Constitution. The ruling came when the High Court reversed 

the conviction of Robert E. Stanley, who had been tried for possessing 

obscene material in violation of a Georgia statute.116 Stanley had been 

arrested when agents searching his home for bookmaking records found 

three rolls of fjlms they considered ~bscene. 

11 5Ibid. 

116stanley v. State of Georgia, 394 u.s. 557, 22 L. Ed.2d 542 
(1969). 
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The lower court in the Stanley case had held the state statute 

constitutional, basing its decision on the Roth case of 1957 in which the 

Supreme Court had maintained obscenity was not protected under the 

Constitution. In considering the Stanley case, however, the Supreme Court 

held that.Roth bad been engaged in disseminating obscene matter, while 

Stanley merely possessed it. So, said the Court, private possession is 

not a crime. In delivering the Court opinion, Hr. Justice M:lrshaJ J noted: 

If the First Amendment means anything, it means that a 
State bas no business telling a mn, sitting alone in his own house, 
what books he my read or what films he my watch. Our whole 
constitutional heritage rebels at the thought of giving government 
the power to control men's minds.117 

Since the Stanley decision, there have been attempts to go further 

than the High Court appa~ently intended, with at least one case raising 

the question that what a rich Stanley can do at home, a poor Stanley should 

be able to do at a theater, and another case intimating if one has the 

right to possess obscenity, someone must have the right to distribute that 

naterial to him. As shall be shown, one of those cases was remnded for 

reconsideration on a jurisdictional question, and the other was over-

turned in an obvious effort by the Supreme Court to establish the boundaries 

·for Stanley, and nnintain the vitality of the Roth test. A third post-

Stanley decision concerned the importation of alleged obscenity from 

outside the United States. 

Apparently the first attempt to construe the Stanley decision as 

being the death knell for the Roth test came in lohssachusetts when Serafim 

117Ibid. 
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Karalexis, a theater operator, showed "I Am Curious (Yellow)," first 

indicating to the public the possible offensiveness of the movie. He 

had policed the theater so as to allow entrance only to adults, and had 

j not advertised the film in such a way as could be construed as pandering. 118 

Relying on the Stanley decision to Show that the First Amendment 

prohibits prosecution for showing obscene fjJms to an adult, paying, 

forewarned audience, Karalexis claimed the Roth decision was in effect 

left intact only as it pertained "to public distribution in the full sense, 

and that restricted distribution, adequately controlled, is no longer to 

be condemned.n119 

A three-judge federal panel granted a preliminar.y injunction 

sought by Ka.ralexi.s agai.t:st the state of Massachusetts, indicating that 

prol:ably the Mlssachusetts statute was unconstitutional. The case was 

appealed, and the Supreme Court, as a jurisdictional mtter dealing with 

the policy to be adhered to by a federal court when asked to "enjoin 

~ crimina] prosecution which was contemporaneously pending in a state 

court," vacated the decision of the three-judge federal panel, and 

remanded the case for reconsideration. 120 Thus, in Karalexis, the High 

Court sent the case back dow. the judicial ladder without facing the 

private versus public question inherent in the case. 

In 1971 the Supreme Court had to emphasize the limitations of 

the Stanley decision and reiterate the Court's position with regards to the 

118xaralexis v. Byrne, 38 U.S. Law Week, PP• 2327-2328. 

11 9Ibid., 2327-2328. 

120B.yrne v. Karalexis, 401 U.S. 216, 27 L. Ed.2d 792 (1971). 
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Roth test. A man by the nama of Norman Reidel had been indicted for 

miling an alleged obscene publication, "The True Facts About Imported 

Pornography." Based on an interpretation of the Stanley decision, a 

District Court dismissed the indictment. The Supreme Court, with 

Mr. Justice \.Jhite writing the najority opinion, reversed the lower 

court's dismissal of the obscenity indictment.121 

In the opinion of the majority of the justices on the Supreme 

Court bench, the trial judge in the Reidel case had interpreted Stanley 

too broadly in reasoning that what one person has the right to receive 

and possess, another has the right to deliver. Mr. Justice \fuite noted 

that the Stanley decision did not overrule the Roth decision which had 

"squarely placed obscenity and its distribution outside the reach of 

the First Amendment," where it still remined. He wrote: 

The personal constitutional rights of those like Stanley 
to possess and read obscenity in their homes and their freedom of 
mind and thought do not depend on whether the materials are obscene 
or whether obscenity is constitutionally protected. Their rights 
to have and view that material in private are independently saved 
b.r the Constitution.122 

Mr. Justice White 1 s comments mde it very clear that a1 though one bad 

the right to possess obscenity in the privacy of his home, another person 

did not have the right to sell and distribute that material to him. 

However, Mr. Justice vlhite indicated in his rennrks that despite 

the Court's belief in the validity of the Roth decision, the case would not 

121united States v. Reidel, 402 u.s. 351, 28 L. Ed.2d 813 (1971). 

122Ibid. 
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stand in the way of legislation allowing adults complete freedom of 

choice in choosing their communicative materials, possibly leaving to the 

courts only such situations as involved children or instances where it 

might be "necessary to prevent imposition on unwilling recipients of 

whatever ~ge. n123 

Justices Black and Douglas dissented, with Mr. Justice Black 

expressing his regrets that the Court still held to a doctrine that did 

not adhere literally to the First Amendment command forbidding Congress 

to pass~ lavs abridging freedom of speech and press.124 

A third case clarifying the Justice's position on the Stanley 

decision was handed down the same day as the Reidel case. Know as the 

United States v. 37 Photcgranhs,125 it involved the confiscation by 

customs officials of that number of photographs from Milton Lures, a 

publisher bringing the pictures into the U.s. from Europe to put in a 

sexual publication. The Supreme Court reversed a lower court decision in 

favor of Lures. Mr. Justice White wrote in the najority opinion that the 

trial court had erred in interpreting the Stanley decision "as i mnnmj zing 

from seizure obscene materials possessed at a port of entry for the 

purpose of importation for private use. 11 

The Court upheld Congress' right to 11exclude noxious articles 

from commerce" regardless of whether the m terials were for public or 

(1971). 

123rbid. 

124Ibid. 

125united States v. 37 Photographs, 402 u.s. 363, 28 L. Ed. 2d 822 
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private use. The Stanley decision concerned the home, and a port of 

entr,y was not a home, the Court ruled. 126 In this case the Court noted 

that it did not question the power of Customs officers to inspect luggage, 

and in ~1ling that the Stanley decision did not sanction the importation 

of obscenity even for private use, the Court apparently overruled the 

argument of a U.S. district judge who in 1964 ruled the customs procedures 

to be unconstitutional on the grounds that "the rights of readers are not 

to be curtailed because of the geographical origin of the printed 

mterials.n127 

Customs officials were not alone in finding themselves "under 

fire 11 recently in the area of obscenity. The question of postal censor-

ship again reached the S~preme Court in two recent cases. The first 

round went to the Post Office; in the second postal officials were over-

ruled. 

In Rowan v. United States Post Office, the Supreme Court in 1970 

upheld as constitutional Title III of the Postal Revenue and Federal 

Salary Act of 1967, under vhich a person could require a miler of 

obscene materials to remove his name from his mailing list. The High Court 

held the statute did not violate the free speech guarantee of the First 

Amendment nor the due process guarantee of the Fifth Amendment, with Chief 

Justice Burger noting that every citizen's right to be left alone must be 

126Ibid. 

127united States v. 18 Packages of Magazines, F. Supp. 846, 847-8 
(B.D. Cal., 1964). 
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"placed in the scales with the right of others to commnnicate."128 

In 1971, however, two sections of the United States Code under 

which the Post Office operated were declared unconstitutional due to lack 

of procedural safeguards. In the case(s), Blount v. Rizzi--United States v. 
. ~ 

The Book Bin, 129 federal statute 39 USC sec. 4006 and federal statute 39 

USC 4007 were found unconstitutional by two three-judge federal panels, 

one in California and one in Georgia. Their decisions were affirmed. 

The first section in question authorized the Postmaster General, 

after completing administrative proceedings, to return mail to the sender 

or forbid payment of postal money orders in connection with the sale of 

allegedly obscene materials. The second authorized the Postmaster General, 

on showing probable cause, to obtain from a U.S. district court a temporary 

restrajning order and preliminary injunction directing the deletion of a 

seller's incoming mail pending the administrative procedures under the 

first section. 

In affirming the decisions of the two federal panels, the Supreme 

Court reasoned there were no provisions forcing the Postmaster General to 

seek a prompt judicial determdnation of the obscenity of material before 

barring said mail from the mails, nor were there provisions for prompt 

judicial review of administrative proceedings of the Post Office. 

128Rowan v. United States Post Office, 397 u.s. 728, 25 L. Ed2d 736 
(1970). 

129Blount v. Rizzi--United States v. The Book Bin, 400 U.S. 410, 
27 L. Ed.2d 498 (1971). 
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OBSCENITY AND TEXAS LAW 

It is obvious that, even as altered by subsequent cases, the 

Roth test for obscenity still has flaws of sufficient magnitude that at 

least a portion of the justices on the Supreme Court bench fear its 

infringements on constitutionally protected speech under the First Amend

ment. Justice Douglas certainly would no longer adhere to it, and neither 

wuld have Mr. Justice Hugo Black before his death. And Mr. Justice White 

indicated in one of the most recent High Court decisions (United States v. 

Reidel) that that Court would not be averse to Congressional legislation 

freeing the Supreme Court of the responsibility of making judicial 

determinations in the field of obscenity at least as it pertains to adults. 

But what of the laws in the State of Texas? What approach has 

been taken by the state legislature and Texas court system toward comba. t

ting obscenity since the Roth decision of 1957? Are the laws of the state 

constitutional, and have the courts in the State of Texas followed the 

High Court lead in the judicial determination of what constitutes obsceni~? 

For that matter, where do the cities of Texas stand in relation to High 

Court rulings? 

In order to attempt to answer these questions, a general overview 

or vba t bas occurred in Supreme Court, and Texas law during the past few 

years will first be presented. A more detailed examination of apparent 

trends and occurrences in the state will follow. 

58 
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The l.a.ncllm.rk Roth decision of 1957, as subsequently altered, 

indeed has bad profound effects on state laws throughout the country, 

including Texas. The effects of the Roth decision were not felt over

night, however, in Texas. By 1961 the Texas Penal Code had at least, 

so revise~ its obscenity statute as to include the Roth definition: 

For purposes of this article the word "obscene" is defined as 
whether to the average person, applying contemporary community 
standards, the dominant theme of the rna terial taken as a \-Thole 
appeals to prurient interests. Provided, further, for the purpose 
of this article, the term "comtemporary comrmmj ty standards" 
shall in no case involve a territory or geographic area less than 
the State of Texas.130 

However, it was not until 1969-twelve long years after the High 

Court's Roth decision, that the above mentioned article was fUlly revised, 

using the Roth decision as the substantive test for obscenity in Texas, 

and at the same time repealing Article 526 of that same code.131 

Thus it would appear that state law in Texas had caught up 'With, 

or was in accord with, the Supreme Court. That, however, is not exactly 

the case. While obscenity cases in Texas have revolved around what is 

obscene (the 1969 revisions of the Te~s Penal Code as it applied to 

obscenity was upheld in 1971 in Moore v. State of Te:xas), 132 the Supreme 
1.3.3 

Court began moving in a new direction with the Ginzburg case in 1966, 

130Texas Penal Code, Art. 527, Sec. 3, Texas General Laws. 

1.31Branch's Annotated Penal Code of Texas, vol. 1-5, 1970-1971 
Supplement, (The Lawyers Cooperative Publishing Co., Rochester, N.Y.,-
Bancroft-Whitney Co., San Francisco, Calif., 1971), P• 114. 

132Moore v. State of Texas, 470 S.W.2d .391 (1971). 

133Ginzburg v. United States, 383 U.S. 463, 16 L. Ed.2d 31 (1966). 
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three years before the last penal code revisions concerning obscenity 

in Texas were made under the Roth test. 

As was noted earlier in this study, in the Ginzburg case the 

Supreme Court upheld Ginzburg's conviction because of the way in which 

he advertised the materials, and not on the question of the obscenity on 

the face of the materials themselves. Three years after the Ginzburg 

case, the High Court, in a Georgia case, made another land.nnrk decision 

holding that mere private possession of obscene material fell under First 

Amendment protections. 134 The removal of Art. 526 of the Texas Penal 

Code was due in part, to that decision.135 

So, while Texas still finds herself concerned with what is 

obscene, the High Court, seems to have, for the most part, been trying 

to sidestep the definitional question and its inherent problems in re-

lation to the First Amendment. In a sense, then, Texas obscenity statutes 

have not as yet come of age with the Supreme Court, and confusion reigns 

in the larger cities of the state. 

Queries sent to the city attorney's office of the twenty-seven 

largest cities in Te:xas, i.e., every city vith more than 50,000 popula-

tion, revealed that eleven of the cities have no obscenity ordinances 

whatsoever. These included Arlington, Austin, BrOWftSVille, .. Garland, 

Laredo, Midland, Odessa, San Angelo, San Antonio, Lubbock, and Port 

Arthur. They rely on state statute. Seven others, Beaumont, Wichita--Falls, 

134stanley v. State of Georgia, 394 u.s. 557, 22 L. Ed.2d 542 
(1969). 

135Branch's Annotated Penal Code of Texas, P• 110. 
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Waco, Mesqu.iJe, Ds.llas, Abilene, and Amrillo returned copies of their 

ordinances. 

or the cities vith obscenity ordinances, the city attorneys of 

Beaumont and Abilene admitted their ordinances were unconstitutional, and 

as such, were not enforced. Wichita Falls' ordjnance applies to a 

juvenile review board for juvenile literature, and although the Supreme 

Court has held that a state's right to protect its young goes beyond 

the scope of its authority over adults, the ordinance was written in 1954, 

and would have to be viewed in light of the Roth decision. 136 The ordinances 

of Waco and-Ne~uite are but echoes of the 1969 version of Art. 527 of the 

Texas Penal Code, 'While the Dallas ordinances are concerned with movie rat-

ings for juveniles. And although the Dallas ordjnancea have been revised 

since 1968, there still could be some question raised as to how closely 

the Roth decision was followed. 137 Amarillo's ordjnance is, on its face, 

unconstitutional. 

Questionnaires mailed to the offices of the city attorney, county 

attorney and police chief of each of these same twenty-seven cities re

vealed officials in each of the JIDmi cipa.li ties were cognizant of the 

pornography industry, although this "industry" ranged from profit esti

mates of less than $5,000 a year in such cities as Midland, Mesqttite, 

Garland and .AD:&rillo, to as much as $100,000 to $500,000 in places like 

Corpus Christi and as high as $1 million for Dallas. In addition, a news 

136pz.ince v. Commonwealth of Massachusetts, 321 U.S. 158; Ginsberg 
.v. State of New York, 390 U.S. 619 (1968). 

137A more detailed examination of each city will follow. 



62 

story in the Avalanche-Journal indicated "pornographic books sales alone 

in Dallas (not counting the movie industry) could be as high as $1.4 

million a year.n138 

All of the cities Yith the exception of Dallas, San Antonio, 

Irving, Fort Worth, '!yler, Galveston, San Angelo, Waco, and Beaumont 

indicated they had been concerned with pornography in their cities 

between one and three years. Tyler questionnaire returns indicated 

pornography there had been a problem less than one year, with San Angelo, 

Galveston, Waco and Beaumont decljn:ing to term pornography as a problem 

in their respective cities. San Antonio, Irving, and Fort Worth replied 

that pornography had grown to a problem size in the last four to six 

years. All but nine of the twenty-seven cities had at least one obscenity 

case pending in court, Yith the largest cities such as Fort Worth, Dallas, 

Houston, Corpus Christi and San Antonio reporting eleven or more cases 

pending in each city. 

And therein lies the confusion. As the cities throughout the 

state turn to the state statute for guidance in battling, what to them seems 

to be a problem, they run into definitional problems inherent in the Roth 

test. Who is to decide what appeals to "prurient interest," whatever 

prurient interest is, and who is to decide or establish a comrn1nity stan-

dard? 

The city attorney's office in Pasadena, a Houston suburb, noted, :in 

writing to this researcher, that: 

1.38nnall as Vice Raids Bared, n Lubbock Avalanche-Journal, Vol. 4 7, 
No. 41 (Bulldog edition), sec. A p.1. 
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All of our most recent appeals have been to the public as a co~ 
munity to defeat this wave of filth coming into the cowmtnity from 
Houston. • • The Supreme Court of the United States has made it 
almost impossible to enforce the laws of the state against this type 
of offense.139 

And the city attorney's office in Laredo wrote that that office bad: 

• • ~come to the conclusion that the present laws are so drawn 
out and complex in procedure and so indefinite (as are the Supreme 
Court decisions) as to what constitutes in a "legal sense" porno
graphy and obscenity, tPit

0
truly effective enforcement is a long 

way from being achieved. 4 

For the communities involved, it would appear so far that the 

Roth test has presented as many problems as it has solved, and perhaps 

this is why the High Court has moved on to other methods of determining 

cases involving obscenity which reach all the way up to the most power-

ful court in the country. In effect, while the Supreme Court bas now begun 

using extrinsic facts to determine what is obscene rather than relying on 

Roth alone, courts in Texas, it appears, are continuing to try to enforce 

the unenforceable using a test almost as incomprehensible as the ter.m it 

seeks to "define." 

With the situation as it now stands, then, it is necessary to 

delve into mre detail into the revised Te:xas law (and the court case 

which upheld it) before a closer examination of the larger cities is in 

order. 

Art. 527, as it was revised in June of 1969 in the Texas Penal Code 

was divided into thirteen sections, the first seven of which are concerned 

139Notation included with questionnaire returned to this researcher. 

14°Personal reply to this researcher. 
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with establishment of punishment and procedural actions by the court 

system. or primary consideration in this study will be the first four 

sections which deal both with obscenity and obscenity in relation to 

juveniles. The first two sections are of especial interest, and read 

as follows: 

Section 1. As used in this Article: 
(A) "Obscene" material means material (a) the dominant 

theme of which, taken as a whole, appeals to a prurient interest 
(b) which is patently offensive because it affronts contemporary 
community standards relating to the description or representation 
of sexual matters; and (c) which is utterly without redeeming 
social value. 

(B) "Prurient interest" mans a shameful or morbid in
terest in nudity, sex, or excretion, which goes substantially be
yond customary limits of candor in description or representation 
of seA~l matters. If it appears from the character of the mater
ial or the circumstances of its dissemination that the subject 
matter is designed for a specially susceptible audience, the 
appeal of the subject matter shall be judged with reference to 
such audience. 

(C) "Matter" means any book, mgazine, newspaper, or 
other printed or written n:aterial or any picture, drawing·, 
photograph, motion picture, or other pictorial representation 
of any statue or other figure, or any recording, transcription, 
or mechanjcal, chemical or electrical reproduction, or any other 
articles, equipment, machines or mterials. 

(D) "Person" means any individual, partnership, firm, 
association, corporation or other legal entity, or any agent or 
servant thereof. 

(E) "Distribute" means to transfer possession of, 
whether with or without consideration. 

{F) "Knowingly" means having actual or constructive 
knowledge of the subject mtter. A person shall be deemed to 
have constructive knowledge of the contents if he r~s know
ledge of racts which would put a reasonable and prudent nan on 
notice as to the suspect nature of the material. 

Section 2. It is not innocent but calculated purveyance 
vhich is prohibited. This article shall not apply to persons who 
may possess or distribute obscene matter or participate in conduct 



65 

otherwise prescribed by this article when such possession, distri
bution, or conduct occurs in the course of law enforcement activities 
or in the course of bona fide scientific, educational, or comparable 
research or study, or like circumstances of justification where the 
possession, distribution, or conduct is not related to the subject 
matter's appeal to prurient interest.141 

Anyone who knowinglz (emphasis added) brings into the state 

obscene materials for any purpose such as publishing, distributing, ex

hibiting, or for any oth~r such related activities is guilty of a 

misdemeanor under section three of the article, and section four relegates 

distribution of obscene matter to juveniles to Senate Bill 661 passed by 

the 61st Legislature. 142 (That bill will be considered in subsequent 

pages}. Anyone using minors for any purposes outlined in section three 

are guilty of a misdemeanor under section five, and section six provides 

that a conspiracy of two or more persons committing violations of the 

article is no longer a misdemeanor, but a felony offense. 

Section seven of the article concerns verdicts in obscenity 

cases. Under that section, juries must render not one, but tvo verdicts 

in each case. First, a general verdict in the case must be arrived at, then 

a special verdict must be rendered as to whether the material in question 

is obscene or not. The special verdict is not admissible in evidence in 

any proceeding, nor can it be res judicata of any question in any other 

proceeding.143 

Sections eight through eleven deal with punishment for convicted 

141Branch's Annotated Penal Code of Texas, 110-111. 

142Ibid., 111. 

143Ibid., 112. 
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offenders and procedural steps for issuance of search warrants, destruc

tion of materials after convictions and extradition proceedings, none of 

which are pertinent to this Ettudy. 144 

Section twelve stresses the supremacy of state law over any 

lower political subdivision, but still provides that cities can "regulate 

further the means and manner of districution and exhibition of matter," 

which, in effect, gives cities the right to maintain anti-obscenity 

ordinances which do not conflict with the provisions of the article. 145 

The final section of the article sets out court procedures for 

issUing temporary and permanent restraining orders and injunctions 

pursuant to the article, and provides for a hearing within one day of 

issuance of the injunction, and for a judicial determination within two 

days of completion of hearing on the issuance of the injunction. 146 

This last section apparently is an attempt to provide procedural safe-

guards, the lack of which could place in serious jeopardy the constitu-

tionality of the article, as was seen in Freedman v. State of Maryland, 

380 U.S. 51, and in Blount v. Rizzi--United States v. The Book Bin, 

400 u.s. 410. 

Art. 527, however, as it was noted, did not concern itself with 

obscenity and juveniles. That w.s left to Senate Bill 661, which became 

known as the Texas Law on the Protection of Minors from Harmful Materials. 

144Ibid., 112-114. 

145Ibid., 114. 

146Ibid.' 114. 
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Section two of that article outlines the purpose and intent of the legis

lation: 

During the past several years the sale or distribution 
or harmful materials to minors has become a matter of increasingly 
grave concern to the people of this state. The elimination of such 
sales and the consequent protection of minors from harmful materials 
are in the best interests of the morals and general welfare of the 
citizens of this state, in general, and of minors in this state, in 
p1rticular. The accomplishment of these ends can best be achieved 
by providing public prosecutors (a) with a speedy civil remedy 
for obtaining a judicial determination of the character and contents 
or publications, (b) with an effective power to enjoin promptly the 
sale of harmful nn terials to minors, and (c) with an effective 
power to commence crimdnal proceedings against per~o~s who regularly 
engage in the sale of harmful na terials to minors. 4 

The article defines a minor as anyone under eighteen years old, and then 

lists several definitions, including a definition or the term "harmful 

' to minors, 11 which is nothing more than the Roth test as it applies to the 

"shamefUl or morbid interest of minors." However, rather than the 

"utterly vithout social redeeming value" phraseology of the Roth test, 

the definition reverts to "social importance for minors.n148 

Much of the remainder or the article is concerned with procedural 

steps involved in court proceedings, except for a severability clause 

in section fifteen to protect all clauses, sentences and phrases of the 

article from being invalidated if any other provision of the clause is 

invalidated, and a repeal and savings clause in section sixteen re

pealing any conflicting acts or portions or conflicting acts.149 

147vernon's Texas Statutes--1970 Supplement, (West Publishing 
Company, St. Paul, Minn.: 1970), 1207. 

148Ibid., 1207. 

149Ibid., 1208-1212. 
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It is apparent from the article, which outlaws for distribution 

to minors any materials which reveal male or female genitals, the pubic 

area or the buttocks, as well as mterials concerned with any types of 

sexual activity, 1 50 tba t the state legislature was attempting to follow 

the variable obscenity concept set out in Ginzberg v. State of New York, 

.390 U.S. 629 (1968), in prohibiting for juveniles that which could not 

be prohibited for the adult populace of the state. To date, the article 

has not been challenged in open court. The same cannot be said, however, 

for Art. 527, which was an attempt by the legislature to bring Texas 

obscenity laws within the realm of the Roth decision. 

Norman G. Moore appealed an injunction issued by 166th District 

Court in Bexar Cotmty to the Court of Civil Appeals in San Antonio 

after he was prhibited from selling certain publications on the grounds 

they were obscene. In his appeal, he attacked the constitutionality of 

Art. 527. Mr. Justice Lingemn held that certain specific mgazines 

in the case were, indeed, obscene under the Rot~ definition as used in 

Art. 527, but found that a part of the order enjoining the sale of 

"similar" items were overboard. Thus he reformed and affirmed the injunc-

151 tion order, and held that the Texas obscenity law was constitutional. 

Mr. Justice Klingaman was careful to point out that the article 

had already been held constitutional in two other cases, one by a three

judge federal court in Newman v. Conover, 313 F. Supp. 623 (N.D. Texas, 

15°Ibid., 1207. 

151MOore v. State of Texas, 470 S.W.2d. 391 (1971). 
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1970), and one by the Supreme Court of Texas in State v. Scott, 460 

s.w. 2d. 103 (1970). He also outlined the three coalescing elements 

for the determination of obscenity as set out in the Roth case, and 

discussed the testimony of witnesses, including a policeman and reporter 
. . 

who testified as to the prurient interest and lack of social redeeming 

value. The titles of nany of the publications in question, including 

The Blow Job, Swap Ass, Horney and Hung, Prissy Prune, Pink Pussette, 

Operation Poontang, ¥asterbation Fantasies, and Top c.o.c.K. also were 
152 

noted in his opinion. 

Mr. Justice Cadena, however, dissented, and filed an opinion. 

He based his dissent on the fact that attempts by the U.S. High Court 

to set standards for the determination of obscenity "hcve resulted in 

a myriad Of inconsistent OpiniOnS I II and that: 

••• absent evidence of "pandering," or a claim that the statute on 
which the suppression is based reflects a specific and limited state 
concern for minors, or a set of circumstances which permit the appeal 
of the nnterial "to be assessed in terms of the sexual interests of 
its intended and probable recipient group," the Court has never held 
any material to be obscene.153 

He further noted that, in his opinion, a judge or jury w.s not qualified to 

determine what was obscene "so as to deprive a defendant of First Amend-

ment protection vi thout more evidence than the m terial itself 1 " and 

added he could find nothing in the record "which furnishes any support 

for the conclusion that the witnesses were qualified to express opinions 

on the subject." In addition, as far as Cadena was concerned, there was 

152Ibid. 

153Ibid. 



no evidence or pandering such as the Supreme Court round in the Ralph 

Ginzburg case or 1966.154 
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One book found obscene by the Tems trial court, Business As 

Usual, {the ruling of which was upheld in the case in which Justice 

Cadena was dissenting) already had been found obscene by the Supreme 

Court or Minnesota, and then was found not to be obscene by the Supreme 

Court of the United States in Hoyt v. Minnesota, 399 U.S. 524 (1970), 

Mr. Justice Cadena noted. Mr. Justice Cadena wrote: 

Today this Court, purportedly applying the same constitu
tion which the Supreme Court of the United States was expounding 
in Hoyt, declares the book obscene, and this declaration is based 
on the same evidence, the book itself, standing alone, which the 
Minnesota Court incorrectly interpreted.155 

Another observation of Mr. Justice Cadena 1 s which my well 

deserve some attention was his comment that only two persons testified as 

to the obscene nature of the materials. He noted that neither of the 

two witnesses had seen all of the materials which were adjudged as obscene 

under the coalescing elements of the Roth test. 156 His observation of 

that fact should be considered in the light of a recent Texas Court of 

Crimina] Appeals decision in which the justices noverturned a $200 fine 

assessed Arlene Bryers, who allegedly was a ticket taker at the Mini Park 

stag movie theater in Houston." In that case the court ruled an entire .. 
film "must be shown to the jury or to the judge, whichever is the trier 

or facts in the case, 11 so that the High Court standard that "obscene 

15~bid. 

155Ibid. 

156Ibid. 
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:oaterial (is) that which, 'taken as a whole,' appeals to prurient interests" 

can be met.
157 

That certainly was not the case in Moore v. State of Texas. 

Divergent bench opinions thus exist in Texas as to the application 

ot Texas law in the realm of obscenity, and such opinions as expressed 

by the Court of Criminal Appeals in the above mentioned case could, as a 

matter of practicality, render raids in which hundreds of books and films 

are confiscated, obsolete due to the problems entering such materials in 

a court of law would present. 

{Jlpplication of the law is one thing, however, and the constitution

ality of that law is another. And, despite the findings of Texas courts to 

date, the question as to whether the lav is constitutional renains un-

answered. There is a possibility, that, if the question were squarely 

presented to the U.S. Supreme Court, it -would be adjudged unconstitutional. 

One case, arising from police actions in Dallas already has placed doubt 

in the mind of one High Court justice as to the constitutionality of the 

Texas statute. That case will be treated in the portion of this thesis 

related to Dallas. 

So far, this thesis has been concerned minly with court cases. 

But, as was noted earlier in this study, the pornography industry seems 

to be growing under the more liberal attitude of the Supreme Court as 

expressed in the Roth case. It certainly is not inconceivable tba.t 

certain publications, mvies and stage shows that abound in this country 

today would have been oonned t-wenty or thirty years ago. It is necessary, 

157From an Associated Press Story sent to newspapers on the after
noon of May 31, 1972. 
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therefore, now to examine, not only what is occurring in courts or law, 

but also wba t is ba ppening in the cities of Texas in order to obtain a 

better idea or official reaction to a type of business that in recent 

years has "publicly" opened its doors. Do city officials feel that 

pornography is a problem in Texas today? If so, how are they combatting 

it? Are the largest cities in Texas--and thus the most likely to be 

affected--relying on state law or local ordinances to fight pornography? 

Have the nnjor cities in Texas kept pace with the changing obscenity 

laws or the land, or are they relying on out-dated ordinances, which in 

the light or recent court rulings, would no longer stand up in a court 

or law? 

In order to answer these questions, a questionnaire (see Appendix 

I) was :nailed to the department heads of the police department, city 

attorney's office and county attorney's office of each of the twenty-

seven cities in Texas with a population of 50,000 or more. Tho question-

naira was to be used to determine whether the number of sex-oriented 

businesses were on the increase, and to arrive at a general conclusion 

as to the official reaction to these types of businesses in each city. 

The questionnaire was not designed to act, or be construed as, a survey, 

or to be representative, but was merely a means of obtaining information 

and official reaction as to what is occurring in the "pornography in

dustry" in the largest cities of the state.15S 

In addition, a request was sent to each city attorney for a copy 

158At least one questionnaire was returned to this researcher 
from each city. 



of that city's obscenity ordinance(s) in an effort to determine whether 

such ordinances were designed to be in accord with High Court rulings 

since the 1957 Roth decision. 

Additional information on some of the cities was obtained through 

court records and news stories of occurrences in those cities. Where 

such information was obtained through sources other than the question

naire, it will so be noted. The population figure given for each 

m1nicipality was obtained from the U.S. Bureau of the Census for 1970 

which was footnoted in Chapter I of this thesis. 

The cities will be treated individually, and in alphabetical 

order. 

Abilene, population 89,653. Although it may be noted for its three 

christian colleges, the city has not escaped the wave of permissiveness 

crisscrossing the country in sexual matters. Questionnaire returns 

from the city police and legal departments were identical in all but a 

few points. 

Both departments indicated there were between one and five 

adult bookstores and theaters engaged in the dissemination of what they 

considered pornographic books and films, but although the police depart

ment reported no clubs featuring live sex shows, or shows simulating 

coitus, the city attorney's return listed six to ten such clubs in 

Abilene, vith the city attorney's office reporting six to ten clubs 

featuring topless dancers and between one and five clubs with both top

less and bottomless dancers. 

The police felt pornography had been a problem in Abilene for 

from one to three years, while the city attorney's staff reported it 
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had only been a problem for less than a year. The police department 

felt law enforcement combatting the problem was vigorous, but a dif

ferent view was presented by the city attorney's office which reported 

only one to five raids on such establishments in the last three years. 

In addition, although films have been confiscated, and printed 

mterials have not, a bookstore was closed there this year, according 

to the city legal department, but no movie houses have been shut down. 

Both departments indica ted adult bookstores and movie theaters featuring 

&exploitation films has become a $21,000 to $100,000 a year industry 

in Abilene • And while the police department feels the "industry" is 

growing, the city legal department does not. Less than a half dozen 

obscenity cases were pen~ing in Abilene courts in April (when the 

questionnaire was returned.) 

Obscenity ordinances in Abilene have not been revised within 

the last five years, the questionnaires revealed, but the city· attorney's 

office noted that federal court decisions had made such ordjnances un

necessary, and the city now handles the cases in county court under the 

state statute. The city attorney supplied this researcher with a copy 

of the Abilene city obscenity ordinance. Enclosed was a cover letter 

in which he said that "they are a little old fashioned; and I will be 

the first to inform you that we no longer use any of these ordinances • 

He added the city has not as yet, however, amended its Charter in order 

to abolish them. 

The ordinance begins by defining obscenity in terms of the 

• • 

Roth test, but then goes on to establish an Exhibition Review Board, which 

under the ordinance, would in effect act as a censorship board for all 

" 
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public performances, including movies.159 Vagueness and the fact that 

the board recommendations are not limited to minors, but could pro

hibit materials for adults as well, probably would place the ordinance 

under jeopardy in today' s courts. 

Besides noting that Abilene no longer enforced its ordinance, 

the city attorney also wrote a cover letter accompanying the ordinance, 

that the possibility existed, in his opinion, "that the Supreme Court 

may preempt cities and states from passing or enforcing obscenity ordi

nances or statutes." 

Amarillo, population 127, 01 0. Questionnaires vere returned from the 

offices of the police department, city legal department and county 

attorney. 

Movie houses showing X-ra ted or the underground type movie 

seemed to be the biggest problem, with all three departments listing 

between one and five such theaters as being in operation in April 1972, 

the time in which the questionnaires were returned. The police depart

ment reported a similar number of adult-type bookstores, although the 

other two departments did not. All three departments vere in agreement 

that there were no clubs, however, with either topless or bottomless 

dancers, or clubs with live sex shows. 

Only the police department felt the number of adult bookstores 

and sexploitation movies was on the rise, and in a like vein, only the 

police department indicated that income to the pornography industry was 

159Abilene Code of City Ordinances, Art. I and Art. II, PP• 71-75. 



76 

at all significant in Amarillo. While the police reported revenue 

estimates to the "industry at between $21,000 and $100,000, neither of 

the other two departments believed the revenue to be even $5,000 a year. 

The county attorney's office reported the pornography industry had only 

been a problem in Amarillo less than a year, although the police in

dicated it had been a problem between four and five years. The city 

attorney's office did not answer the question. 

The three departments agreed that enforcement of obscenity 

laws in Anarillo was moderate, although the police indica ted a belief 

that there was absolutely no prosecution, which could be only an indica

tion of an attitude prevalent among many police departments in connection 

with other areas of law enforcement as well. 

The number of raids conducted against bookstores and sex theaters 

ranged from a six to ten estimate by the city attorney's office to one 

to five from the police department to none by the county attorney's 

office. However, all three departments noted a theater had been shut 

down in Amarillo less than a year before the questionnaire was completed. 

It bad been more than a year since any film had been confiscated, and 

m:>re than a year since a bookstore had been closed down. Both the 

city attorney's office and the police department indicated books had 

been confiscated, but the county attorney's report said that no books bad 

ever been confiscated there. One to five court cases were pending in 

the county attorney's office at the time the questionnaire was completed. 

Only the police department felt that the pornography problem was growing. 

The city now uses state law to combat obscenity cases, although 

an obscenity ordinance does remain on the books. The ordinance outlaws 
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any lewd or obscene plays or exhibitions; it has not been updated in the 

last five years, and lack or any difinition of the term obscenity vould 

make the ordinance unconstitutional on its race. 160 

The city recently attempted to prohibit the public performance 

or the rock musical "Hair, II and was unable to do so. The city attorney's 

office commented on that fact in a notation attached to its returned 

questionnaire, which said: 

Tried unsuccessfully to keep "Hairn production out of City Civic 
Center on basis of obscenity standards set forth in Roth v. u.s., 
351~ U.S. 476; 77 S.Ct. 1304 and subsequent cases. The "utterly 
lacking in social redeeming valuen is a difficult hurdle. 

Arlington, ponulation 90,6Lt3• A growing suburb just east of Fort Worth, 

the sexploitation theaters and clubs featuring live se~ shovs, topless 

and bottomless dances have not yet reached this little city, but the 

adult bookstores plying their sex-oriented wares have, according to the 

tvo questionnaires returned (one was from the city attorney's office; 

the coded back page revealing the sender of the second was ripped off, 

but except for one other question the answers were identical. Betveen 

one and five such bookstores were operating in Arlington in 1972. 

Although no estimate was given on revenue to the pornography 

industry, both questionnaire returns indicated the number of adult 

bookstores seemed to be on the increase, and pornography bad been a 

problem there between one and three years. No bookstores bad ever been 

closed down for selling obscene books, and no vice raids had been con-

ducted against a bookstore in the last three years, although in the past 

16°Amarillo Code of City Ordinances, Sec. 14-56, P• 447. 



books had been confiscated in raids. 

The city attorney's office felt prosecution against porno

graphers in Arlington was vigorous, although there currently are no 

obscenity cases pending in the Arlington courts. The other question

naire was marked "no prosecution." 
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The pornography problem seems to be worsening, in the opinion 

of the city attorney's office, which also noted that the city has no 

obscenity ordinances, preferring to rely on state statute in the battle 

against pornography. 

Austin, population 251,808. The number of se:xploitation theaters and 

sex-oriented bookstores seems to be leveling off at between one and 

five each, but the number of clubs featuring topless and/or bottomless 

dancers is on the increase, according to a returned questionnaire from 

the county attorney's office in Austin, In April, when the question

naire was returned, there were no clubs featuring live sex shows or shows 

simulating coitus, but there were six to ten clubs featuring topless 

dancers, and between one and five clubs which had topless and bottomless 

dancers. 

A problem in Austin only for the last one to three years, the 

pornography industry could be making between $21,000 and $100,000 a year 

from the theaters and books alone, the county attorney's office reported. 

And, apparently, the city feels the magnitude of the problem is growing. 

The questionnaire noted that, although in April of 1972 there were no 

city ordinances pertajning to obscenity, several ordinances of that nature 

were being drafted. Thus it would appear the city fathers in Austin are 

not completely satisfied with the limi ta tiona of the state statute, and 
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Prosecution against alleged pornographers was termed as moderate, 

with between six and ten cases pending at the time the questionnaire was 

received.· No theaters or bookstores have ever been shut down in Austin, 

although some films have been confiscated. No printed materials, however, 

have been confiscated. In the last three years, between six and ten 

vice raids against bookstores or theaters have been conducted. 

An assistant in the county attorney's office pointed out what 

that office felt was their biggest problem in fighting pornography in 

a note on the back or the questionnaire, which said: 

The biggest problems we have faced in the obscenity area 
has been uncertainty of the law as expressed by the Supreme Court 
and diverse opinions at various state and federal courts. Each 
obscenity case filed involves a long drawn out legal battle with 
numerous pre-trial motions. Then once a case is set for trial it 
is often difficult to get the expert witnesses required to testify 
to the obscene material's appeal to prurient interests, contemporary 
cowm1nity standards as regards obscenity and finally as to whether 
the material has ~ socially redeeming value. 

Beaumont, population 115,919. According to the city attorney's office 

Beaumont, in April 1972 had between one and five sex-oriented bookstores 

and a similar number of theaters featuring sex films. Although there 

were no clubs featuring live sex shows listed, a one to five figure was 

given for clubs featuring topless, or bottomless dancers. 

Sex-oriented bookstores and the type clubs mentioned above seemed 

to be on the increase, although the number of theaters did not. The city 

attorney's office also declined to estimate the yearly income to the 

pornography industry from bookstores and theaters in Beaumont, and noted 

tba t, although between six and ten obscenity cases were pending in their 
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courts, that pornography there was not a problem. Vigorous law enforce

ment against the pornographers was cited, but only moderate prosecution. 

Between six and ten vice raids on bookstores or theaters have been·made 

in Beaumont in the last three years, and a movie house was shut down 

between seven months and a year prior to the date of the questionnaire. 

Films had been confiscated, but never printed materials. 

The pornography industry in Beaumont seemed to be growing, "but 

only slightly," was penciled in beside the answer. 

The obscenity ordinance in Beaumont pertains to the showing 

or obscene movies, making it unlawful for anyone to show pictures "of 

any obscene, vulgar, indecent or immoral nature. 11161 The ordinance also 

makes reference to Art. 526 or the Texas Penal Code. That article was 

deleted from the state penal code in 1969, as was noted earlier in this 

thesis. The city ordinance has not been revised in the last five years, 

but the city attorney's office noted that the ordjnance was "not enforced 
162 

in the City of Beaumont because of its obvious unconstitutionality." 

Brownsville, population 52,522. Located at the southern tip of Texas, the 

city sports between one and five bookstores and a similar number or sex

oriented theaters, according to a questionnaire returned by the county 

attorney's office. The questionnaire indicated there were no clubs 

·featuring live sex shows, or topless or bottomless dancers. 

161code of Ordinances of the City of Beaumont, Section 23-24, 
P• 350. 

16~etter accompanying copy of city ordinance sent from the office 
or the city attorney of Beaumont. 
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Although the answered questionnaire indicated the number of sex-

oriented bookstores, theaters and clubs were not on the increase, and 

no estimate on pornography revenue was given, pornography in Brownsville 

was cited as a problem beginning one to three years ago. 

Law enforcement against pornographers was called moderate (there 

were three vice raids against bookstores or theaters there in the last 

three years), and a theater was shut down for showing an obscene movie 

in 1971. Films and printed mterials have never been confiscated, and a 

bookstore has never been closed. 

Prosecution was considered poor. Only one obscenity case was 

pending in the Brownsville courts at the time the questionnaire was 

returned. The county at~orney's office did not feel that the porno-

graphy industry was growing. 

The city has no local obscenity ordinances, and prefers to 

163 
rely on state 1a w. 

Corpus Christi, population 204,525. Returns were received from both the 

county attorney's office and the police department, with the city 

attorney's office forwarding their questionnaire to the lieutenant in 

charge of the police vice squad which most closely comes into contact with 

the pornography industry. 

Both returns listed between one and five sex-oriented bookstores. 

The office of the county attorney listed between six and ten sex-oriented 

theaters. The vice squad of the police department, however, noted there 

163A letter from office of the city attorney in the city of 
Brownsville. 
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only were four in operation, and made notation of the fact that there 

had been five. The vice squad report indicated there were no clubs with 

live sex shows, or shows with sim1]ated coitus, but the county attorney 

estimated between one and five such clubs. In a similar vein, the police 

questionnaire listed no clubs with either topless or bottomless dancers, 

although the return from the county attorney's desk listed between 

eleven and fifteen topless clubs and six to ten which featured both top

less and bottomless dancers. 

Both indicated the number of such clubs, bookstores and theaters 

did not seem to be on the increase, and both estimated revenue yearly to 

the pornography industry from theaters and bookstores alone at between 

$101,000 and $500,000. The police department felt pornography in Corpus 

Christi had been a problem between one and three years, while the county 

attorney's office put it at between four and five years. Both departments 

felt law enforcement against the pornographers there was moderate, al

though the county attorney's office felt court prosecution was vigorous and 

the police thought it was poor. 

The vice squad indicated between sixteen and twenty raids against 

bookstores and theaters had been carried out in the last three years. 

The county attorney's office put the number at twenty-six or more. And 

although the return from the county attorney's office said a theater had 

never been shut down for showing obscene movies, the police return said 

a theater had been temporarily closed less than six months before that 

office received the questionnaire in April. Both said films had been 

confiscated in the past, but only the police department return indicated 

printed materials also had been confiscated by lawmen. The returns showed 
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more than eleven obscenity cases were pending in Corpus Christi courts. 

The two offices disagreed, however, as to whether the pornograp~ 

industry was growing in that Gulf city. The county attorney's office felt 

it was not while the police felt that it was. 

The police questionnaire noted the city had no local obscenity 

ordinances, but relied on state law. 

A note attached to the bottom of the returned police question

naire set out what that department felt were their min problems in 

fighting obscenity. According to the note, police had noticed an 

increasing number of prostitutes in the vicinity of the movie houses; had 

discovered the word "knowingly" in state statute Art. 527 mde prosecution 

difficult; and cited overworked and underpaid prosecutors with a heav.y 

case backlog who had to face defense attorneys who specialized in 

obscenity cases and who were kept on retainers, as being problems. In 

addition, the police vice squad noted it had not marked any of· the clubs as 

having topless dancers because they wore pasties. 

Dallas, population 844,401. I£ it is pornographic, Dallas bas it. At 

least that is vhat the returned questionnaire from the Dallas County 

Attorney's office would indicate. And the questionnaire results are bol

stered by statements made by Dallas Police Chief Frank Dyson to the 

Associated Press. 

Considering the questionnaire first, the county attorney's office 

estimated there were between six and ten adult bookstores peddling sex

oriented materials, and about the same number of sex-oriented theaters. 

There are between one and five clubs with live sex shows, and the same 

estimate is given for clubs with topless dancers, and for clubs with both 
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topless and bottomless dancers. It was estimated that despite vigorous en

forcement on the part or the police, that the pornography industry, a pro

blem in Dallas for six to ten years, brings in an estimated yearly revenue 

from bookstores and theaters alone of between $501,000 and $1 million. 

Between twenty-one and twenty-five vice raids have been carried out 

in the last three years against bookstores and theaters, and both printed 

:oatter and films have been confiscated, according to the returned question

naire. Although a bookstore has yet to be shut down, theaters have, with 

the last close-up occurring less than a month before the county legal 

department received the April questionnaire. 

That office noted that there were more than eleven obscenity cases 

pending in the Dallas courts, and the city obscenity ordinances had been 

revised within the last five years. Prosecution of obscenity offenders 

was termed as vigorous, but the pornography industry still seemed to be 

growing, according to the questionnaire. 

In addition, a 1971 Associated Press news story revealed that 

sheriff's deputies and policemen are cognizant of the pornography in-

dustry in that metro poll tan city. 

According to the story, in one night lawmen raided nine "skin 

flick" movie houses and seven adult bookstores "in a massive crackdown 

against the production and sale of sex oriented mterials in the city." 

And while the raids were in progress, Police Chief Frank Dyson was 

teJJ1ng a group of civic businessmen that the pornography industry was 

linked to organized crime in Big n. 164 

164"Dallas Vice Raids Bared, rr Lubbock Avalanche-Journal, vol. 47, 
no. 41 (Bulldog edition) Sec. A, p.1 (1971). 
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· Dyson estinated that the sale of what he termed pornographic 

books alone in Dallas amounted to more than $1.4 million a year. He 

also cited mob tactics of the pornographers to achieve "their ends,rr 

including thirteen bombings and fires. He noted one film made in Dallas 

that reportedly had grossed DX>re than $2 million, and talked about a 

thirteen year old girl who was found dancing nude on the stage of a 

Dallas theater, as well as of another fifteen year old girl who starred 

in a pornographic film, and who was later involved in a running gun 

ba.ttle.165 

Police there have also been involved in attempts to close more 

than just bookstores and theaters. They shut down an underground news

paper in 1969 by raiding the place twice. In subsequent legal actions 

the case yas carried to the Supreme Court of the United States. 

A three-judge federal panel found on appeal by the publisher that 

there were no irrepa.ra ble da.nnges of a nature that would invallda te the 

officers' actions. The High Court, however, vacated that decision and 

renanded the case for reconsideration. The publisher, Brent Stein, had 

sought a permanent injunction against the Dallas Police Department to 

prohibit them from confiscating his publishing nnterials, at least until 

there had been a judicial determination as to whether the publications 

were obscene. 166 

Considering the question of the constitutionality of the Texas 

obscenity statute, the three judge panel had found the first two sections 

165Ibid., Sec. A, p.1. 

16~son v. Stein, 401 U.S. 200, 27 L. Ed.2d 781 (1971). 
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to be unconstitutional, and said section three of the article (Art. 527 

before its 1969 revision) would be unconstitutional unless the definition 

of obscenity were changed somewhat. (At that time the definition did not 

contain the "utterly without redeeming social value" phrase). The 

injunctive relief sought by Stein was granted, and Texas officials 

appealed. 

The federal panel's decision was vacated by the Supreme Court on 

the grounds of proper policy to be followed by federal courts in cases in 

which a criminal case is pending contemporaneously in a state court, 

however, rather than on any constitutional question in regards to the 

Texas statute. 

In the concurrin~ opinion of Justices Brennan and Hirshall, 

Mr. Justice Brennan noted that the confiscation of two tons of the news

piper without a prior judicial determination as to its obscenity was 

unconstitutional, citing ~~reus v. Search Warrant, 367 U.S. 717; 

Bantam Books v. Sullivan, 372 U.S. 58 and A Quantity of Books v. Kansas, 

378 U.S. 205, and noted that mss seizure of the publishing equipment 

violated the principles of Near v. }linnesota, 283 U.S. 697, but added 

that these questions were not before the court. 

Justice Douglas dissented. He called the two raids (the first 

authorized the seizure of obscene articles and the second was for mari

juana} "search and destroy operations in the Vietnamese sense of the 

phrase." In the second raid paper, typewriters, photographs, cameras 

and other items were seized although no marijuana was found. 

"It would be difficult to find in our books a more lawless search 

and destroy raid," Mr.Justice Douglas said, adding that the Texas obscenity 
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law was "plainly unconstitutional." He went even fUrther, however, nnin

taining in an opinion that rejected the Roth decision, that the First 

Amendment precluded any type or censorship, and that society's interest 

in freedom or speech was more important "than the harm that might flow 

from obscene n:aterial.rr167 

The obscenity ordinances in Dallas pertain to regulating what 

is shown in movies to ju~eniles, and consists of five rather lengthy 

ordinances passed in February of 1972. The ordinances follow the Texas 

law regulating dissemination of harmful materials to minors, and much of 

the ordinances are concerned with the method in which a board is to be 

set up to determine suitable viewing for minors.
168 

The ordinances contain severability clauses for the protection 

of various portions of the ordinance so that, in the event one phrase is 

declared unconstitutional, the entire ordinance would not be invalidated, 

but due to the problems encountered in interpreting the Roth decision, it 

is impossible to determine whether the ordinances would stand or fall if 

brought before the u.s. High Court. 

El Paso, population 322,261. Situated on the border between Mexico and 

Texas, El Paso has a freewheeling sister city across the border, but, 

according to the returns from the offices of the police department and city 

attorney, El Paso herself is not quite so rropen." The city attorney's 

office listed only between one and five adult bookstores dealing in sex-

167Ibid. 

16Bnallas City Ordinance No. 12169; No. 12373; No. 13271; No. 13525; 
and No. 13548. 
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oriented materials; the police department listed none. 

Both agreed, however, that there were some sex-oriented theaters. 

The city attorney estimated between one and five such theaters existed 

in El Paso. The police department noted only two were in operation. 

Both city. agencies indicated there were no clubs in El Paso featuring 

topless or topless and bottomless dancers or live sex shows. Both agreed 

bookstores were not on the increase, but while the city attorney felt 

theaters were, the police did not, and noted that the ones in operation 

"will be closed soon as possible." Neither felt clubs were on the rise, 

and both declined to estimate revenue to the pornography industry from 

theaters or bookstores in El Paso. 

Both offices indjcated obscenity had been a problem in El Paso 

for from one to three years, and cited vigorous lal-r enforcement in OO.ttl

ing the problem. The city attorney indicated there had been between one 

and rive vice raids on pornographic businesses there in the la3t three 

years. The police figure was slightly higher-six to ten. Both offices 

agreed that printed materials had been confiscated in raids, but the 

city attorney's office maintained that bookstores or theaters had never 

been closed down, and that film had never been confiscated. The return 

from the police department, however, indicated film had been confiscated 

and that the last time a bookstore was shut down was only seven months to 

a year before that department received the April questionnaire. And, the 

p()lice noted, a theater had been closed only one to six months before the 

questionnaire was nailed. 

Judgement on prosecution ranged from the city attorney's estimate 

of moderate to the police estimate of vigorous. It was believed between one 
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and five obscenity cases were pending in the El Paso courts. The two 

offices disagreed~ however, as to whether obscenity was a growing problem 

in El Paso. The city attorney's office believed it was; the police 

did not. Both departments noted that El Paso 1s obscenity ordinance 

had been revised in the last five years, but no return could be obtained. 

The attitude of the police toward the pornography problem in 

El Paso was aptly expressed in a note attached to the returned question

naire from that department: The note said: 

There have been several bookstores attempt to operate in this city. 
But efforts of city, state, and federal agencies have made it almost 
impossible to stay in business. The same goes for porno theaters. 

Fort \.forth, ponula tion 393, 4 76. The police department mde the only 

return from Fort Worth, and noted in a letter attached to the question-

naire that their responses to the questions were based on up-to-date facts 

on record in their files. 169 

According to the questionnaire returned from that department, 

in April of 1972 there were twenty-six or more sex-oriented bookstores 

in Fort Worth, and between eleven and fifteen sex-oriented theaters. 

Although there were no topless and bottomless clubs listed, between one 

and five clubs featuring live sex shows or shows siw1lating coitus were 

noted, as well as twenty-six or more topless clubs. The number of such 

bookstores, clubs and theaters seemed to be on rise, although the estimated 

revenue to the pornography industry from bookstores and theaters was set 

at only between $21,0CO and $100,000 a year. 

169Personal letter from the Police Department of the City of Fort 
Worth. 



Police enforcement was termed moderate in fighting a problem 

prevalent for the last four or five years in the city, and although there 

had been twenty-six or more vice raids against bookstores or theaters 

there in the last three years, neither a theater or bookstore had ever 

been shut· down. Both books and films had been confiscated, btit with no 

court prosecution and eleven or more obscenity cases pending in Fort Worth 

courts, the pornography industry seemed to be growing. 

The police department noted that the obscenity laws in Fort Horth 

had been revised in the last five years, but no returns setting out those 

ordinances could be obtained. Copies of the ordinances of Fort Worth 

prior to five years ago were obtained, however. Adopted in 1950, vague

ness and the complete absense or lac~·: of any attempt at defining the term 

obscenity, would make the ordinances of that date unconstitutional on 

their face. 170 

Galveston, nonulation 61,L09. According to questionnaire returns from the 

offices of the city attorney and county attorney in Galveston, that coastal 

city has been plagued only with between one and five adult-type book

stores peddling sex books, but has no sex-oriented theaters or clubs. 

Neither office termed pornography a problem in Galveston, although the 

city attorney felt the number of bookstores was on the rise. That office 

also estimated revenue from pornographic bookstores in Galveston at between 

$21,000 and $100,000. The county attorney's office put the figure at less 

than $5,000 a year. 

Both offices termed law enforcement against pornographers in 

170fort Worth Code of City Ordinances, pp. 829-335 (1965). 
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Galveston as vigorous, although the county attorney's office failed to 

list any vice raids against bookstores or theaters in the last three 

years. According to the city attorney, however, there have been between 

one and five such raids in that period of time. Both offices indicated, 

however, that neither theaters nor bookstores had ever been shut down. 

Books had been confiscated, both offices reported. And while no adult-ty:re 

theaters were listed as being in operation in Galveston in April, 1972, 

the city attorney's office indicated film had been confiscated in raids 

in Galveston. Such actions were denied by the county attorney's office. 

Prosecution of alleged pornographers in Galveston was termed 

vigorous, although, ·according to the county attorney's office there were 

no obscenity cases pending there in April. The city attorney, however, 

listed between one and five cases on the docket. 

Both offices reported the Galveston obscenity laws had not been 

revised in the last five years, but no return on the ordinance.was 

obtained for examination. 

The city attorney's office felt pornography was a growing problem 

in Galveston, while the office of the county attorney did not. 

Garland, oopulation 81,437. For all practical purposes, the returns from 

the police department and city attorneys office in Garland would indicate 

that that Dallas suburb bas no obscenity problem. In fact, this is what 

the police said in their questionnaire, although the legal department in

dicated it had been a problem there between one and three years. However, 

both departments noted that there were no adult, sex-oriented bookstores, 

sexploitation theaters, or clubs featuring live sex or topless or botto~ 

less dancers in Gar]and. 
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The number of such businesses was not on the rise, both depart

ments indica ted, and revenue to the pornography industry from bookstores 

or theaters was set at under $5,000 a year by the city attorney's 

office. The police questionnaire was marked for zero income to the 

industry. 

Enforcement of the laws against pornographers was considered from 

moderate to vigorous, although both departments said no vice raids 

against theaters or bookstores had been staged there in the last three 

years • Films or books had never been confiscated, nor bad bookstores 

or theaters ever been closed there. In addition, the city attorney's 

office noted the prosecution of pornographers in Garland was nil as there 

had not yet been any need for any prosecution. 

Although the police said they thought the obscenity laws in Gar

land had been revised in the last five years, the city attorney's office. 

where such actions would have taken place, said they had not. ·However, no 

ordinances were obtained from Garland for examination. 

Both departments said that it did not appear to them that porno

graphy was a growing problem in Gar land. 

Grand Prairie, oonulation 50,904. Like Garland, the pornography problem, 

if any really, apparently is of a minor nature in Grand Prairie, another 

Dallas suburb. Only one questionnaire was returned, and it was from the 

police department. According to that questionnaire, there were no adult, 

sex-oriented bookstores or clubs featuring live sex or topless or botto~ 

less dancers in Grand Prairie, although there were between one and five 

sexploitation theaters. And the number of theaters seemed to be on the 
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rise, the police noted. No estimate on the revenue to the pornography 

industry was given for Grand Prairie, although the police considered 

pornography there to be a problem for the last one to three years. 

Law enforcement against pornographers w.s termed vigorous, 

as was prosecution. Between one and five vice raids against bookstores 

or theaters had been carried out in Grant Prairie during the last three 

years; a theater was closed in 1972 for showing allegedly obscene movies; 

and both film and books had been confiscated in past raids. Police 

there said between six and ten obscenity cases involving actions on Grand 

Prairie were pending, and the city ordinance governing obscenity had been 

revised during the past five years. However, no copies of the revised 

ordjnance could be obtained. 

Despite the fact that the police did not show there to be any 

clubs or bookstores peddling sex in Grand Prairie, the department still 

felt that pornography was a growing problem there. 

Houston, ponulation 1,232,802. The largest city in the state, Houston 

certainly bas not escaped the influx of sex-oriented businesses in the 

last few years. A questionnaire returned by the Houston Police Depart

ment indicated there were twenty-six or more adult, sex-oriented book

stores there, and between sixteen and twenty sexploitation theaters. In 

addition, the department listed twenty-six or more clubs with topless 

dancers (these included those wearing pasties, it was noted) and between 

one and five clubs with both topless and bottomless dancers. No clubs 

featuring live sex or sinnllated coitus were in existence when the question

naire was received in April, however. Sex-oriented bookstores, clubs 

and theaters all seemed to be on the increase, although revenue to the 
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pornography industry from bookstores and theaters was not known. 

Law enforcement against pornographers there was termed moderate, 

as was prosecution, in fighting a problem noticeable in Houston for the 

last one to three years. The returned questionnaire indicated twenty

six or more vice raids against bookstores or theaters had been carried 

out in Houston in the last three years, and both a bookstore and theater 

were closed down for peddling allegedly obscene materials between one and 

six DX>nths before the questionnaire was received in Houston in April. 

Both films and books have been confiscated in Houston raids, and 

more than eleven obscenity cases were pending there in April. It was 

noted that the pornography industry was growing in Houston. Although the 

police said the Houston obscenity laws had been revised in the last three 

years, no copies of the ordinance could be obtained for study. 

An Associated Press news story datelined Houston in July of 1971 

mintained tha. t Houston was leading the trend in a statewide explosion 

of pornography. In a cutline beneath a photograph accompanying the story, 

it w.s noted that theaters and newsstands "dealing in the rawest of sexual 

mterials have sprtmg into business in all of the n:ajor Texas cities." 

The first three paragraphs of the story indicate what has happened in the 

State: 

Texas is so straight-laced that the issue of whether to sell 
liquor arouses torrid, statewide debates. Police once considered 
possession of dirty postcards cause for arrest. 

Yet now, bard-core pornography--in films, magazines, books-
is shown and sold openly and police make little or no effort to stop 
or seize the raw contents. Officers say the courts will not let 
them act. 

Explicit, commercial sex has exploded on the market place in 
Tems and businessmen are scrambling for the money to be made. The 
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Lone Star State, long a stronghold of conservative and traditional 
morality, now ranks with California and New York in the sexual 
entertainment fare available.1'11 

According to that newsstor.y, there were at that time sixteen 

theaters in Houston dealing in raw sex which left nothing to guesswork, 

and that, during the peak of enforcement efforts in Houston, police vice 

squad officers raided seventeen theaters in one night, later struck at 

eleven others, and hit some of the movie houses as many as three times 

before the court injunctions put a halt to the raids. 

The story also quoted John J. Sampson, a University of Texas 

professor called "one of the country's leading experts on the sex 

exploitation narket," as saying that by early 1970, the Lone Star State 

"led the nation in the number of theaters which showed tba t kind (I-ra ted) 

of film on a regular fifty-two-week-a-year basis." 172 

Irving, oonulation 97, 2·~0. Another Dallas suburb, which although the 

police (the only department to return a questionnaire) indica ted had had 

a pornography problem for from four to five years, does not, according 

to their answers, have any bookstores, theaters or clubs which peddle raw 

sex. The pornography industry does not seem to be growing there, and no 

vice raids directed against boo~:stores or theaters had been conducted in 

the last three years. Likewise there had never been any confiscation of 

books or films in Irving. 

171 "Even Pornography Proving To Be Big Busine sa in Sta. te , " 
Lubbock Avalanche-Journal, (Sunday edition), July 25, 1971, Sec. C, P• 12. 

172rbid., sec. c, p. 12. 
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Law enforcement there was considered moderate, although prosecution 

was marked as being poor for the county. No court cases involving obscenity 

were listed as pending. The police noted the Irving obscenity laws had 

not been revised in the last five years, but no ordinance could be obtained 

for examination. 

Laredo, nopulation 69,024. Pornography w.s cited as being a problem in 

Laredo for the last one to three years, although at the time the poice 

received their questionnaire in April, there were no sex-oriented book-

stores, theaters or clubs of any nature operating there. However, a 

theater and a bookstore had been shut down there only one to six months 

before the questionnaire was placed in the mail. 

Law enforcement against alleged pornographers was termed moderate, 

as was prosecution. Both books and films had been confiscated and the 

police had carried out between one and five raids of theaters and book-

stores there in the last three years. Between one and five obscenity 

cases were listed as pending in Laredo courts. 

Although pornography was listed as being a problem in Laredo, 

police officials did not feel that the industry there was on the increase. 

In a personal note from the city attorney's office, it was noted 

that Laredo had not adopted any local obscenity ordinances, but had been 

handling the "limited 11 number of complaints in that area through the 

District Attorney's office under state law.
173 

The letter indicated that 

the Laredo city attorney's office questioned the practical effectiveness ar 

173Letter of personal reply to this researcher from the office of 
the city attorney in Laredo. 
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the present state laws passed in an effort to meet Supreme Court guide

linea. 

Lubbock, porula tion 14 9, 1 01 • Two returns were obtained from Lubbock 

officials, one from the police department, and one from the county 

attorney's office. 

According to both offices, there were no adult sex-oriented book

stores in Lubbock in April, when they received the questionnaire, but 

both listed between six and ten sex-oriented movie houses in the city. 

Both ruled out any clubs in Lubbock as having live sex shows, although 

the police questionnaire set the number of clubs with topless personnel 

at between one and five. The county attorney did not list ~ such clubs, 

and neither office listed any bottomless clubs in Lubbock. According 

to the police, the number of clubs with topless dances is on the rise in 

Lubbock. The county attorney disagreed. Both, however, noted the number 

of bookstores and theaters featuring raw sex were not increasing. 

The police department esti.tm.ted revenue to the pornography industry 

in Lubbock at between $101,000 and $500,000 a year. The colmty attorney's 

office declined to give an estimate. And while the county attorney termed 

pornography in Lubbock as a problem for the last one to three years, the 

police indicated they had been cognizant of pornography in the Hub City 

for the last four to five years. 

Both offices indicated enforcement of laws against pornography 

offenders in Lubbock was moderate, and that both film and printed m terials 

bad been confiscated in raids against bookstores and theaters. The pollee 

said it was IIPre than one year ago since a bookstore had been shut dow in 
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Lubbock, and between seven months and a year before the April question

naire since a theater bad been shut down. The police also noted twenty

six or more vice raids against bookstores or theaters had been carried 

out in Lubbock in the last three years. The county attorney's office 

declined to answer such questions, because, a note attached to the question

naire said: 

• • .although theaters and bookstores have closed following the 
filing of cases or even prior to the filing of cases, we did not 
close them. I have grave doubts about the constitutionality of 
the injunctive process in this type of case and have not used it. 

In a like manner, the county attorney's office declined to answer questions 

concerning the number of vice raids on the grounds (noted in the same 

attached note) that films had only been siezed pursuant to search warrants 

vhich had been issued after hearings during which the operator of the 

establishments were given notice in order that they could be present when 

the fjlms were seized. 

Both offices. however, felt that pornography was growing in Lubbock, 

and both indicated there were between six and ten obscenity cases pending 

in the courts in April of 1972. The police department, however, noted 

that vhen it said pornography was growing, it did not mean in the number 

of bookstores, but in the increasing amount of sex materials found in the 

news racks in grocery stores. 

Lubbock has no city ordinances pertaining to obscenity, but relies 

on the state law. 

The only attempt by the city to prohibit any type perforiiBnce 

in the Hub City came when a time slot for the performance of the rock 

msical "Hair" was sought in the spring of 1972. And regardless of what 

real motives or reasons might have lain behj nd the move, when the city 
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legal offices carried its case to U.S. District Court in Lubbock, their 

objection to the performance of the musical was on the grounds of a 

conflict of interest, and not on any question of obscenity. The court, 

however, ruled in favor of the musical. 174 

Mesquite, population 55,131. Located just to the east of Dallas, the 

police noted there were between one and five adult bookstores peddling 

raw sexual materials there, and no such theaters or clubs with either 

live sex or topless and bottomless dancers. The number of bookstores, 

did, however, seem to be on the increase, the police said. Revenue to 

the pornography industry from bookstores in Mesquite, however, was 

estimated at under $5,000. 

The police noted there had been no vice raids against bookstores 

or theaters in Mesquite in the last three years, and said pornography 

had been a problem there for less than one year. No theaters or book-

stores had ever been closed, nor had any films or books been confiscated. 

No court cases were pending, but pornography seemed to be a mtter of 

growing concern in Y.esquite. 

In August of 1969 the city council in Mesquite passed a city 

ordinance pertaining to obscenity. The ordinance is but an echo of the 

revised Art. 527 of the Texas Penal Code, having as its first section the 

identical wording as to the definition of terms as is used in the Texas 

Penal Code Art. 527. Section two of the Mesquite ordinance is a 

174Lane Arthur, "Judge Rules 'Hair' Okay for Coliseum", Lubbock
Avalanche-Journal (morning edition) April 21, 1972, Sec. A, p.1. 
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copy or section three of the state lav, but makes it illegal to bring 

into the city limits of Mesquite for any public purpose any obscene 

matter. Section three provides that prosecution under the city ordinance 

vill not be sought unless the matter declared to be obscene is introduced 

as evidence. Section four of the Mesquite ordinance is a verbatim copy 

of Section tvo of the state statute (only the first sentence is deleted). 

The remainder of the ordinance relates to the establishment of a penalty, 

175 establishes a severability clause, and declares an emergency. 

Midland, population 59,L63. According to the questionnaire returns 

from the city attorney's office and police department of this West Texas 

city, it would appear that Midland has no real problem as regards porno-

graphy. 

Both the police and city legal department indicated the existence 

of between one and five sex-oriented bookstores within the city limits, but 

no sex movie houses or clubs featuring live sex or topless or bottomless 

dancers. None of the businesses seem to be on the increase, including 

the number of bookstores, and both offices estimated the yearly revenue 

to the pornography industry in Midland from bookstores to be under $5,000. 

The police department apparently felt pornography in Midland was not a 

problem at all, and the city attorney's office felt it had only been a 

problem in Midland for from one to three years. 

Neither department noted that there had been any vice raids 

against bookstores or theaters in Midland in the .last three years. Both 

175city of Mesquite Ord1nance No. 811, Sec. 1-7 (Aug. 18, 1969). 
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departments agreed that neither bookstores nor theaters had ever been 

shut dov.n for showing obscene films or for selling obscene books. In 

addition, no film had ever been confiscated. The police did note, however, 

that printed mtter had been confiscated in the past. Both law enforce

ment and prosecution of alleged pornography offenders was termed vigorous 

by both departments. 

Both departments noted that there were no court cases involving 

obscenity now pending in the Midland courts. 

In a personal letter it was noted that Midland does not have 

any specific ordinances against obscenity, but instead relies on state 

law. The letter further stated: 

At the present time, (this would have bee:1 in April) Midland 
has no reported cases of violations of the obsc~nity statute. In 
the past two years only one arrest, to my knowledge, has been mde 
for possession and distribution of obscene matter. 

It is my opinion that pornography presents a comparatively 
small ~boblem in this city because of strict enforcement and prosecu
tion.1 

The letter also noted that at one time Midland did have an ordinance 

relating to obscenity, but that the ordinance had been repealed. 

Odessa, population 78,380. Returns from the police, city attorney and 

county attorney were obtained from this Permian Basin city. Both the 

county attorney's office and the city attorney's office indicated there 

were between one and five adult bookstores selling sex-oriented materials. 

The question was left blank by the police department. 

17~etter of reply to this researcher from the office of the city 
attorney in Midland. 
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All three departments listed between one and five sexploitation 

or underground type movies, with the police explaining on their question

naire that some of the movie houses actually were in the county, and not 

all necessarily were within the city limits. No clubs were listed by 

any of the departments as featuring live sex, or having topless or 

bottomless dancers. No increase in the number of clubs featuring topless 

or bottomless personnel was noted, although the county attorney indicated 

there was an increasing number of bookstores and theaters. Neither the 

city attorney's office nor the police department, however, went along 

with the county attorney's office on those points. 

Only the police department gave an estimate on yearly revenue to 

the pornography industry from the theaters and bookstores in Odessa. 

That department estimated the revenue at between $11,000 and $20,000. 

The city attorney felt pornography in Odessa had been a problem for 

more than ten years. The count attorney only considered it of. significance 

in the last one to three years, and the police departzoont did not list it 

as a problem at all. 

All three departments considered law enforcement as applied to 

pornographers in Odessa was moderate. The offices of the county attorney 

and police department indicated there had been between one and five vice 

raids against alleged pornographic bookstores or theaters in Odessa in the 

last three years. The city attorney did not note any. 

And although the city attorney noted that a theater bad never 

·been closed in Odessa, the county attorney indica ted tha. t one had occurred 

only seven months to one year prior to the April questionnaire, and the 

police depa.r~nt said a theater bad been shut down between one and six 
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months before the time of the questionnaire. All three offices noted 

that no bookstore had ever been closed and that no printed materials 

had ever been confiscated. The county attorney and the police said 

fjlms, however, had been confiscated while the city attorney's office 

noted that t~s had not been done within the city limits. 

Prosecution of obscenity cases in Odessa was noted as moderate 

b,y the county attorney, moderate to poor b,y the city a~torney and none, 

"or very minor" prosecution by the police. Iri addition, the police 

noted on their questionnaire in response to that question the following 

statement: "With this Supreme Court?" 

The county attorney and police indicated there were between one 

and five obscenity cases pending in the Odessa courts. The city attorney 

marked "none." On this question the police wrote on their questionnaire 

that the cases that were pending probably would be dismissed. Only the 

county attorney felt that pornography was a matter of growing concern in 

Odessa. 

The city attorney noted on their questionnaire that Odessa has 

no city ord1nances pertaining to obscenity, but relies on state law. 

The police also penned a statement to the bottom of their questionnaire 

which gives one somewhat of an idea of the feeling of frustration some 

policemen feel today when it comes to whatever they consider obscenity: 

First question is what is pornography? By recent court rulings 
hardly anything is. (Emphasis was his own). Prosecution is poor 
because of this. Are "Playboy" or "Cosmopolitan" pornographic? 
Trying to enforce something that is tindefined is impossible • If 
topless dancers are not pornographic by law or court rulings then 
how do you close them down? You can't. 

And Odessa certainly is cognizant of what it considers a problem. 
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In July of 1971 a conmrl. ttee headed by Odessa Mayor Jim Reese, and in

cluding Jack Tomlin, the police chief, ws set up by a group calling 

itslef "Odessa's Concerned Citizens for Decency" to set up the organiza

tional structure of the new group.177 Two months later, on the same 

day a district judge in Odessa declared two movies obscene there and 

issued a search Yarrant for the movie house, another group met for 

organizational purposes that was calling itself the "Committee of Concerned 

Citizens on Pornographic Literature and Movies." That group hoped to 

bring sufficient community influence to bear to improve the quality of 

books and mvies being shown in Odessa.178 

Pasadena, population 89,277. The only questionnaire returned from this 

Houston suburb was from the office of the city attorney. That office 

noted there were between one and five sexploitation theaters in Pasadena, 

but no adult-type bookstores featuring pornographic books or nagazines. 

He also noted there were no clubs featuring live sex performances or 

topless or bottomless dancers. There did not, according to that office, 

appear to be an increasing number of bookstores, nor did that office 

know of any plans for starting any sex-oriented theaters or clubs. 

Income to the pornography industry from bookstores in Pasadena 

was estimated at between $21,000 and $100,000 a year. 

177u 'Decency' Group Making Plans," Lubbock Avalance-Journal 
(morning edition) July 21, 1971, sec. A, P• 2. 

178u0dessa Judge Raps Theater" and "Anti-Smut Group Mapping 
Plans, 11 Lubbock Avalanche-Journal (morning edition) Sept. 29, 1971, 
sec. A, p • 13 • 
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The returned questionnaire indicated there had been between one 

and five vice raids against bookstores or theaters there in the last three 

years, and that a theater had been shut down there more than a year 

prior to the April questionnaire. A bookstore had never been shut down, 

however, although both books and films had been confiscated in the past. 

Pornography there was noted as presenting a problem for the last one to 

three years. 

Law enforcement against alleged pornographers was noted as moderate. 

No obscenity court cases were pending, but pornography was considered 

to be on the increase in Pasadena. The city attorney indicated obscenity 

ordinances in Pasadena had been revised within the last five years, but 

no copy of that ordinance could be obtained for study. 

Port Arthur, nouulation 57,371. No returns were received from city 

authorities in Port Arthur. However, on a county level the city operates 

under the jurisdiction of a Criminal District Attorney's office (under 

such a setup the offices of the county and district attorney are combined 

for criminal cases), and that questionnaire went to Beaumont, the head 

office for the Port Arthur-Beaumont judicial system. 

A letter from the Port Arthur subcourthouse said: 

The questionnaire received by our Beaumont Office will be 
completed and returned to you. This information will reflect the 
pornography problem in both municipalities ••• 179 

See the section in this chapter headed "Beaumont" on pages 79-80. 

A letter from the city attorney's office in Port Arthur indicated 

179Personal letter from the District Attorney's Office, Jefferson 
County subcourthouse, Port Arthur, April, 1972. 
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that that city had no obscenity ordinances, but relied on state lav.1 80 

s~n Angelo • population 63, 88/±. Questionnaires concerning pornography in 

San Angelo were returned by the offices of the city attorney, county 

attorney, and police. 

Both the police department and the city's legal department 

indicated there were between one and five adult bookstores selling sex

oriented material in San Angelo. The county attorney's office indicated 

there were no bookstores of this nature in San Angelo. 

The county attorney's office reported there were between one 

and five sexploitation theaters in San Angelo. The police department 

and city attorney's office set the figure at "two." All the respondents 

reported there were no clubs in San Angelo featuring live sex shows or 

topless or bottomless dancers. Only the police department felt that the 

number of bookstores featuring pornographic materials was increasing • 
. 

The number of theaters and clubs did not seem to be on the rise, according 

to the respondents. 

Yearly revenue to the pornography industry from bookstores and 

theaters in San Angelo was estimated at between $5,000 and $10,000 by the 

city attorney's office, and at between $11,000 and $20,000 by the other 

two respondents. Although the city attorney's office failed to see porno

graphy as a problem in San Angelo, the police department and county attorney's 

office felt it had been a problem for the last one to three years. 

The city attorney's office did not see enforcement against porno-

180personal letter to this researcher from the Office of the City 
Attorney in Port Arthur, April, 1972. 



107 

graphers as necessary in San Angelo, although the other two respondents 

termed the enforcement "moderate." The police department indica ted 

between twenty-one and twenty-five vice raids had been carried out in 

the last three years; the county attorney's office set the figure at 

twenty-siX or more; but the city attorney's office indicated that no such 

raids had occurred. Although neither the city attorney nor the police 

department indicated that a theater had ever been closed for showing ob

scene films, the county attorney's office noted that one theater had been 

shut down temporarily, one to six months before that office received the 

April questionnaire. 

The police indicated a bookstore had never been shut down al-

though the other two respondents remarked that such a shut down had 

occurred more than a year prior to their receiving the questionnaire. 

Only the city attorney's office indicated that films had never been 

confiscated, and only the police department said that books haq. ever been 

confiscated. 

The police department and county attorney's office considered 

prosecution of pornographers to be moderate, while the city attorney 

indicated that prosecution was not necessary. Only the police department 

and county attorney's office indicated there were any obscenity cases 

pending in the San Angelo courts, with both setting the number at between 

one and five. San Angelo has no city obscenity ordinances, relying instead 

on state law. 181 

181
Note returned to this researcher from the Office of the City 

Attorney in San Angelo, April, 1972. 



San Antonio, population 65/t, 153. Questionnaires from this city were 

returned from the county attorney's office and the vice squad of the 

police department. 
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Both departments indicated there were between one and five adult 

bookstores featuring pornographic nnterials, and the county attorney's 

office listed the same number of strictly sexploitation movie houses. 

The vice squad set the number of movie theaters at between six and ten. 

But while the police department indicated there were no clubs featuring 

live sex shows, the other respondent remarked there were between one 

and five such clubs. Likewise, the county attorney's office indicated 

there were between one and five clubs featuring topless and topless and 

bottomless dancers, while the vice squad indicated the~e were no clubs 

featuring topless and bottomless dancers and between sixteen and twenty 

clubs featuring topless dancers. The vice squad noted, however, that 

their "topless" count included those clubs in which the girls wore 

pasties on their nipples. Only the county attorney's office felt the 

number of sex-oriented bookstores and clubs was on the rise while both 

indicated the number of sexploitation theaters was not on the rise. 

Both respondents remarked that pornography had been a problem in 

San Antonio for the last four to five years with the county attorney's 

office estimating the yearly revenue to the pornography industry from 

bookstores and theaters there to be between $501 , 000 and $1 million, with 

the police department setting the figure at between $1 mi]Jion and $10 

million. 

Both termed law enforcement and prosecution against alleged 

pornographers in San Antonio as vigorous. Both respondents set the number 
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or vice raids on bookstores or theaters there in the last three years at 

twenty-six or more. The number of obscenity cases pending in San Antonio 

courts in April of 1972 was eleven or more, according to both returned 

questionnaires. The county attorney's office reported the last time a 

theater was closed in San Antonio was seven months to one year before 

that office received the April questionnaire. The police department 

indicated that such an action occurred more than one year ago, but noted 

that the decision to close the movie house was the decision of the operator, 

and not the police department. In remarks noted on the police questionnaire 

the commander of the vice squad wrote: 

Unfortunately, the laws in this field are too liberal to allow us 
to actually close these places. The best we can do is keep pressure 
on them, which is not completely effective. 

Both indicated that no bookstores had ever been closed in San 

.~tonio for peddling alleged obscene materials, but both respondents noted 

that both film and print :rm terials had been confiscated. In addition, 

both departments felt that the pornography industry was growing in San 

Antonio. 

In remarks noted on the questionnaire returned by the county 

attorney's office, it was revealed that San Antonio relies on prosecution 

of pornographers through state law, and has no obscenity ordinances. 

The note also pointed out problems in prosecuting obscenity cases: 

Our biggest obstacles are the federal courts and U.S. Supreme 
Court interpretations and decisions in this field. However, some 
state laws could be amended .• and city ordinances adopted which would 
provide new tools and approaches. We have not found a practical and 
legal way of actually closing a porno-theater or bookstore--the 
theaters that have closed were by police related action and other 
causes rather than by court judgement ordering the closing thereof. 



110 

±Yler, ponulation 57,770. The sole questionnaire returned from Tyler came 

from the county attorney's office. That office noted there were no sex

oriented bookstores, theaters, or clubs of any type in Tyler and that 

the yearly income to the pornography industry from Tyler would be less 

than $5' 000. 

According to the return, pornography in Tyler has been a problem 

less than one year. A1 though enforcement and prosecution of laws against 

pornographers in that city were termed vigorous, the county legal depart

ment noted there had been no vice raids against theaters or bookstores there 

in the last three years, nor were there any obscenity court cases pending. 

Neither films nor books bad ever been confiscated, nor had any 

theaters or bookstores ever been shut down for peddling obscene wares. 

The questionnaire indicated the pornography industry is not a gro'Wing 

problem in Tyler. Although it ws noted that the city obscenity laws 

had been revised within the last five years, no copy of the city ordinance 

could be obtained for study. 

Waco, population 95,326. The only questionnaire returned from Waco came 

from the office of the city attorney. 

That questionnaire indicated there were between one and five 

sex-oriented bookstores and sexploitation theaters and a similar number 

of clubs featuring topless dancers. No clubs featuring topless and bottom

less dancers or live sex shows were listed. Sex-oriented clubs did not 

seem to be on the increase although it appeared the number of pornographic 

bookstores and theaters was. 

Pornography in Waco was not considered a problem by the city attorney's 

office which indicated the revenue to the pornography industry from book-
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stores and theaters to be less than $5,000 a year. 

Police enforcement of obscenity laws and prosecution of alleged 

pornographers was considered moderate. The number of vice raids on 

bookstores and theaters during the last three years was set at between 

one and five. Although film or printed matter bad never been confiscated 

according to the city attorney's office, and a bookstore had never been 

closed, a theater was shut down for showing obscene films there seven 

months to one year before the April questionnaire was received by that 

office. 

In April no obscenity cases were pending in Waco courts. 

The city attorney's office did not feel the pornography industry 

was growing in Waco. 

The Waco obscenity ordinances have not been revised in the last 

five years and were based on Texas Penal Code Art. 526 and Art. 527 as 

it read prior to the 1969 revision by the 61st. Legislature. 18~ As was 

noted earlier in this chapter Art. 526 of the Texas Penal Code was 

deleted in 1969 and Art. 527 was rewritten in such a nnnner as to nake 

the Waco ordinance incompatible with state law and therefore invalid under 

Art. 527. 183 

Wichita Falls, nopulation 97,564. Questionnaires were returned from the 

city attorney's office and county attorney's office. 

182waco Code of City Ordjnances, Sec. 22-23; Sec. 22-28, PP• 910-
912. 

183Branch's Annotated Penal Code of Texas, Art. 527, Sec. 12, 
p. 112, 1970-1971 Supplement. 
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Both respondents indicated the number of sexploitation bookstores 

and theaters to be between one and five each. Neither respondent 

listed the existence of any clubs featuring topless or bottomless dancers, 

although the county attorney's office did list between one and five clubs 

featuring.live sex shows or shows sim1lating coitus. Neither indicated 

the number of bookstores or sex-oriented clubs was increasing although 

the county attorney's office did believe the number of sexploitation 

theaters was on the rise. 

Yearly revenue to the pornography industry from bookstores and 

theaters was estinated at betl-Teen $11,000 and $20,000 by the county 

attorney's office and between $21,000 and $100,000 by the office of the 

city attorney. Both respondents indicated pornography had been a 

problem in Wichita Falls for the last one to three years. 

Both considered the enforcement of obscenity laws in Wichita 

Falls to be moderate. Although neither respondent remarked that a theater 

or bookstore had ever been shut dolm in Wichita Falls, both indica ted 

that between one and five vice raids had been conducted in that city on 

bookstores or theaters in the last three years. Both said films had been 

confiscated, but printed m terials had not. The two denartments reoorted ... .. 

there were no obscenity cases pending in that city's courts but while the 

county attorney's office felt that prosecution of obscenity offenders was 

vigorous, the city attorney's office considered prosecution there to be poor. 

The two departments also disagreed as to whether the pornography 

industry was growing in Wichita Falls. The county attorney' s office felt 

that it was; the city attorney's office did not. 

Both offices revealed the city obscenity ordinances had not been 
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revised within the last five years. The county attorney's approach to 

the pornography problem there was outlined in a note written on his re-

turned questionnaire. The note said: 

Under the Supreme Court of the United States rulings in the 
past few years, it is difficult to sustain prosecutions for 
obscene material and therefore. rather than. give them free publicity 
in news articles, we do not file cases at this time. 

TPe obscenity ordinances of the city of Wichita Falls pertain to 

the dissemination of obscene materials that would tend to the corruption 

of the morals of minors and to the establishment of a review board for 

juvenile literature and entertainment. 184 The city attorney's office 

wrote that both of these ordinances were adopted in Wichita Falls 

November 22, 1954, 11 • • • and would have to be considered in light of 

subsequent state statutes and United States Supreme Court opinions.n185 

In view of the revised state statutes and numerous Supreme Court decisions 

since 1957, and despite the fact that the Wichita ordinances apply to 

juveniles, it is unlikely that the ordinances would stand up in a court of 

law. 

184wichita Falls Code of City Ordinances, Sec. 2-144--Sec. 2-147, 
p. 117-178; Sec. 20-8, p. 818-819. 

185Personal letter to this researcher from the Office of the City 
Attorney, Wichita Falls, April~ 1972. 
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CONCLUDING REMARKS 

The Supreme Court of the United States has come a long w.y 

and bas traveled an ever IIX>re liberal puth in the area of obscenity 

since the days of the Nineteenth Century when the British Hicklin rule 

was used to keep any sexually related materials out of the hands of the 

American public. From an era in which the protection of the First Amend

ment protected clean speech only, the High Court moved on to an era 

in which state power also was restricted under the First Amendment, 

to an era in which :n:n terial bad to be considered as a whole, be pa. tently 

offensive, appeal to the prurient interest in sex using contemporary 

community standards, and be utterly without social redeeming value to be 

obscene, to an era in which private possession of obscene material for 

one's personal use fell under the protection of the u.s. Constitution. 

The Supreme Court bas been cognizant, especially in recent years, 

of the problems inherent in outlawing obscenity while at the same time 

not endangering free speech. As a result of this cognizant attitude, the 

High Court attempted to set out a test for obscenity in which only those 

materials fil]ing the coalescing requirements of the Roth test could be 

considered obscene, and thus lie outside the protective influence of the 

First Amendment. The confusion and frustration generated on a state and 

local level by this test, however, indicates its unsuitability in fulfil-

115 
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ling the task for which it was intended. 

In recent years the Supreme Court itself has mved on, ruling 

that to whom and how material is purveyed can be used in determining 

the obscenity of the naterials themselves. Judging from Supreme Court 

rulings, that court, itself has not used the very test it established 

in 1957 in and of itself to declare any mterial obscene. And, only 

last year, while still standing behind the Roth decision, as was noted 

in this thesis, the High Court indicated it would not be averse to 

seeing Congress place obscenity under First Amendment protection, at 

least so far as it concerns ~onsenting and willing adults. 

Te:x:as law, and ordinances of the cities which still retain such, 

however, still are behin~ the Supreme Court as regards their approach 

to the question of obscenity. The State of Texas, and some cities within 

her borders, have attempted to bring their statutes and ordinances in 

line with the Roth test, apparently without examining subsequent Supreme 

Court opinions which show that that court bas at last turned its eyes to 

the purveyor rather than to the material. In other words, while cities 

and counties in the state still are trying to prove the obscenity of 

mterials under state law in courts of law, the Supreme Court has long 

since looked at the distributor, his methods, and audience, rather than 

at the materials themselves. 

It would appear that on the state level the undefinable and the 

unenforceable is still trying to be defined and enforced while this 

question is being sidestepped by the Supreme Court. The state courts 

still are concerned with what is obscene; the Supreme Court only with who 

sees it and in what manner it was presented to him. 
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Laws are slow to change, as are the attitudes of lawnnkers and 

lawmen. Thus legislators and law enforcement personnel who can only too 

well remember the pre-Roth era will be slow to drop the idea that perhaps, 

as the Supreme Court indicated last year, obscenity should receive First 

Amendment· protection. And, just as time has shown that the Supreme Court 

has mved far down the road since the Roth decision in its judicial 

determination of what is obscene, so must Texas law move very swiftly if 

it is to catch up vi th the position of the High Court today. If it takes 

as long for Texas law to reach the point where the Supreme now stands as 

it did for it to arrive at some point of compatibility with the Roth test, 

then the High Court may very well have again moved far ahead of the state 

law, leaving the state and its municipalities in the srune quagmire of 

confusion in which they now find themselves. 
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OBSCENITY QUESTIONNAIRE 

l1. How IIWly adult bookstores are there in your city that feature 

pornographic books or mgazines? 

I 
I 

__ none __ 1to5 __ 6 to 10 __ 11 to 15 __ 16 to 20 

__ 21 to 25 __ 26 or more. 

2. How many adult theaters are there in your city that feature 

strictly sexploitation, X-rated or underground films? 

__ none __ 1 to 5 6 to 10 -- __ 11 to 15 __ 16 to 20 

__ 21 to 25 26 or more. --...-... 

J. How many clubs in your city feature live sex shows or shows 

simuJating coitus? 

__ n.one __ 1 to 5 __ 6 to 10 __ 11 to 15 __ 16 to 20 

__ .21 to 25 26 or more. --
4· How nnny clubs in your city feature topless dancers? 

-~none __ 1 to 5 6 to 10 -- __ 11 to 15 __ 16 to 20 

__ 21 to 25 26 or m:>re. --
5. How mny clubs in your city feature topless and bottomless dancers? 

__ none __ 1 to 5 __ 6 to 10 __ 11 to 15 __ 16 to 20 

__ 21 to 25 26 or mre. --
~· Are the number of sex-oriented bookstores, if any, in your city 

./ 

on the increase? __ Jyes __ no 

( ~) Are the number of sex-oriented theaters, if any, on the increase 

in your city? __ _,Yes __ no 
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8. Are the number of clubs, if any, featuring topless or bottomless 

~-·\ 

dancers or live sex shows on the increase in your city? yes 

__ .no. 

Considering only the bookstores and theaters in your city, what 

would be a reliable estimate of yearly revenue to the pornography 

industry from your city? 

-~less than $5,000 a year $5,000 to $10,000 

__ $11,000 to $20,000 $21,000 to $100,000 

__ $101,000 to $500,000 $501,000 to $1 million 

__ $1 million to $10,000 million more than $1 0 million --
~0. How long has pornography really been a problem in your city? 

__ less than one year __ 1 to 3 years __ !-r to 5 years 

__ 6 to 1 0 years __ .more than 1 0 years 

1J. Evaluate the law enforcement of the obscenity ordinances in your 

city? 

__ vigorous enforcement moderate enforcement 

__ _.poor enforcement no enforcement 

12. How m.ny vice raids against bookstores or theaters have been conducted 

in your city in the last three years? 

-~none __ 1 to 5 6 to 10 -- __ 11 to 15 16 to 20 --
__ 21 to 25 26 or more. --
When was the last time a theater was closed dow in your city for 

shoving obscene films? 

__ never __ less than 1 mnth ago --1 to 6 months ago 

__ 7 mnths to 1 year ago __ mo.re than 1 year ago 
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14. When was the last time a bookstore was closed down for selling 

obscene materials? 

__ never __ less than 1 month ago __ 1 month to 6 months ago 

__ 7 months to 1 year ago __ xoore than 1 year ago 

15. Have.films ever been confiscated in raids on theaters in your city? 

___ Yes no 

16. Have books or other printed materials ever been confiscated in raids 

17. 

\__. 

/ ·. 

18. 

L 

against adult bookstores in your city? ___ yes __ no 

How would you evaluate court prosecution of obscenity cases in your 

city? 

__ vigorous prosecution moderate prosecution 

----~poor prosecution no prosecution. 

How many, il any, obscenity court cases are pending in your city? 

__ none __ 1 to 5 6 to 10 -- 11 or mre --
Have the obscenity statutes in your city been revised in the last 

five years? ___ yes __ no 

20. Does the pornography industry seem to be growing in your city? 
_./ 

___ yes no 

ANY REHARKS YOU MIGHT WISH TO MAKE CONCERNING YOUR BIGGEST PROBLEMS IN 

CONNECTION rliTH OBSCENITY, ENFORCEHENT OF YOUR CITY ORDINANCES, WHETHER 

YOU EVER HAVE BEEN ABLE TO PERMANENTLY CLOSE PORNOORAPHIC BUSINESSES, ETC., 

WOULD BE GREATLY APPRECIATED AND MAY BE ADDED TO THE BACK OF THIS QUESTION-

HAIRE. THANK YOU FOR YOUR COOPERATION. 



APPENDIX II 

U. S. CONSTITUTION FIRST ~ij)MENT 



U. S. CONSTITUTION FIRST AMEND~ffiNT 

Congress shall make no law respecting an establishment of religion, 

or prohibiting the free exercise thereof; or abridging the freedom of 

speech, or of the press; or the right of the people peaceably to assemble, 

and to petition the government for a redress of grievances. 
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