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CHAPTER I 

THE POLITICAL BACKGROUND 

As the homespun clad and bearded delegates to the Texas 

Constitutional Convention of 1866 converged on Austin, they 

were aware that an era had ended. All about them were evi

dences that the economic chaos resulting from the Civil War 

would be overcome by an enterprising people who had begun to 

exploit hitherto ignored resources. Social changes too sweep

ing to grasp were constantly brought to their notice. Ex-

slaves, experimenting with their new freedom, were beginning 

the slow and painful process of learning that every right 

carries a responsibility. The delegates were fully cognizant 

that with the burial of the hopes for an independent Confed

eracy a new struggle for political power had begun. 

The Constitution which they framed represents a signi

ficant development in the history of the state. Several 

changes introduced at that time have endured; others, perhaps 

equally worthy, were rejected by the framers of the Constitu

tion which has been the fundamental law of the state since 

1876. Furthermore, the failure of the Convention of 1866 to 

follow President Andrew Johnson's wishes was a potent factor 

in the rise of the Radicals and the overthrow of presidential 

reconstruction. It is the purpose of this study to trace the 

background, formation, adoption, operation, and significance 

of the Constitution of I866. An attempt has been made to 



analyze and evaluate both the Innovations that were Incorpora

ted into later constitutions an6 those that failed to survive, 

and to show the influence of the convention and its handiwork 

upon national politics during the crisis of reconstruction. 

To accomplish those objectives some attention obviously has 

been given to the political, economic, and sociological views 

of the leading members of the convention and to public opinion 

throughout the state. 

The decision that Texas secede from the Union was far 

from unanimous. The vote on the Secession Ordinance was light, 

and approximately one-fourth of the votes cast were negative, 

according to the ardent secessionists who recox*ded them. At 

least 35*000 habitual voters refrained from voting, according 

to the later admission of a zealous secessionist editor who 
2 

was sure that few real secessionists abstained. It is even 

possible that those "charges of unfair tactics and fraud 

^^Ehat7 C2une up from all parts of the state" in regard to the 

"Texas Election Register" (MMS, Archives Division, 
Texas State Library, Austin, Texas), III/42, p. Idl, states 
that 64,227 votes were cast in the gubernatorial election of 
1839. Despite the high rate of immigration into Texas in the 
interim, the vote on the Secession Ordinance was 60,826, of 
which 14,697 were negative. See, E. W. Winkler (ed.). Jour
nal of the Secession Convention, I86I (Austin, 1912), pp. tij-
^^. For a fuller treatment of Union sentiment in the state 
see Claude Elliott, "Union Sentiment in Texas, I85I-I865," 
Southwestern Historical Quarterly, Vol. L (1947), pp. 449-477^ 
smd Anna Irene Sanbo, "Beginnings of the Secession Movement 
in Texas," Southwestern Historical Quarterly, Vol. XVIII 
(1915), pp. 41-73. 

2 
Texas State Gazette (Austin), January 3, I867. 



referendum on secession had considerable basis in fact, and 

the elderly people in 1910 who insisted that a majority of 

citizens opposed withdrawal from the Union were not as badly 

mistaken as has been thought. Certainly there was strong 

opposition to the disiinlonlst movement. 

Enthusiasm for the cause of the Confederacy did not 

Increase with time. A self-styled "die-hard rebel" veteran, 

who returned to East Texas late in 1862 as a hopeless cripple 

after Antietam, found many "reunion wishers" there at that 

time and observed that their number increased as the struggle 

continued. In the Auttimn of 1863 an editor noticed that a 

very large portion of Texans had no interest in what he called 

a war against robbery, plunder, confiscation, and subjuga-
5 

tion. Even the politicians dared speak of peace and reunion 

by the middle of l864. The Texas Senate hotly debated an 

anti-peace resolution during a called session, finally passing 
6 

it by a vote of only 12 to 10. By April, 1865, a Union spy 

reported that Texans wanted reunion and stated that the 

^C. W. Ramsdell, Reconstruction in Texas (New York, 
1910), p. 19. Hereafter cited as Ramsdell, Reconstruction. 

k 
E. H. Winfred to Ashbel Smith, March 2, I865, "Ashbel 

Smith Papers" (E. C. Barker History Center, Uhiversity of 
Texas, Austin). 

c 
Texas State Qazette, October 28, I863. 

J. W. Throckmorton to B. H. Epperson, November 3, l864, 
"Epperson Papers" (E. C. Barker History Center, University of 
Texas, Austin). 



bitterness against the national government so prevalent in 

Louisiana and Arkansas was totally lacking in East Texas. 

This civilian dissatisfaction was paralleled by disillusion

ment among Confederate soldiers. 

Commanders in the Trans-Mississippi Department tried 

to maintain efficient fighting units, and did so with fair 

success until General Lee surrendered. When the news of 

Appomattox reached the headquarters of General E. Kirby Smith, 

commander of the Confederate forces west of the Mississippi 

River, he decided to concentrate his forces in the Houston 

area. The soldiers had ideas of dispersal rather than con

centration, and the order for movement was the signal for the 

disintegration of the last Confederate Army. General Smith 
o 

started from Shreveport to Houston about May l8, I865, but 

he experienced considerable difficulty reaching his destina

tion. At Huntsville he was met by a disorganized horde of 

mutineers and was compelled to remain there for thirty-six 

hours to escape the rabble thronging the roads. On resuming 

his Journey, he found that the former infantrymen had pro

vided for their transportation homeward so wall that not an 

^"Report of C. S. Bell, Scout," War of the Rebellion: 
A Compilation of the Official Records of the Union and Con
federate Armies U02 vols., Washington, mtJ2j, Series I, Vol. 
XLVIII, Part II, p. 401. Hereafter cited as Official Records. 

Q 

John N. Edwards, Shelby and His Men (Cincinnati, I867), 
p. 539. 
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animal or wagon was left along their route.^ When he reached 

Houston, he was a general without an army. 

Contrary to the accepted version of the break-up, no 

order for the evacuation of Galveston was issued. On May 22, 

General J. B. Magruder, Commander of the District of Texas, 

ordered Colonel Ashbel Smith, Commander at Galveston, to send 
12 two small detachments to Houston. That order was obeyed 

with alacrity—not only by the units concerned, but by all the 

troops on Galveston Island as well. Texas citizens who had 

been seeking deliverance from what they called Confederate 

military despotism then watched in awe as their "galloping, 

spur-Jingling, half-horse, half-alligator Yahoos," as a cri

tical Missourian described the Texas soldiers, scattered 

11 
across the state. -* General Magruder frantically wired Colonel 

Smith to do his utmost to induce enough troops to remain at 

9 
W. S. Oldham, "Memoirs of William S. Oldham, Confed

erate Senator, 1861-I865" (E. C. Barker History Center, Uni
versity of Texas, Austin), pp. 336-337. 

Houston Telegraph, June 8, I865. The editor averred 
that not fifty men were left subject to General Smith's or
ders. 

Ranstiell, Reconstruction, p. 33, states that such an 
order was given, as does the Houston Telegraph, May 24, 1865. 
Tine orders in "Ashbel Smith Papers" were not available in 
1910 and this fact probably accounts for the error in Profes
sor Ramsdell's excellent work. 

Telegraphic orders, Magruder to Smith, May 22, I865, 
"Ashbel Smith Papers." 

^^Edwards, Shelby and His Men, p. 532. 



14 
Galveston to maintain a garrison. Colonel Smith's efforts 

were unavailing and Magruder—too optimistioally it seems— 

promised that officers at Houston would volunteer as privates 

in order to retain the Galveston forts and harbor. Next day 

he pathetically inquired "How long can you hold Galveston 

what is men doing ^ic/^" Colonel W. L. Mann did volunteer 

to go to Galveston to relieve Colonel Smith when the latter 

left for New Orleans as a Texas commissioner to try to obtain 

better terms of surrender than had been offered. But the 

dreaded break-up had ccxne, and within a few days the last Con

federate soldier had vanished from Galveston Island. 

Truly, it was "With unexampled unanimity of action 

that . . . the troops . . . seized the public property cmd 

17 
scattered to their homes." Morale had remained relatively 

high on the Rio Grande where the Confederates, in addition 

to more serious duties, had amused themselves by shooting 

banditos and hanging renegades. After defeating an over am

bitious Federal force at Palmito Ranch, May 12 and 13, 

""•̂ Edward P. Turner to Ashbel Smith, Nay 24, 1865, 
"Ashbel Smith Papers." 

^^Telegraphic orders, Magruder to Smith, May 22, 1865, 
22, 1865 marked "received May 23," "Ashbel Smith and May 

Papers." 

^^B. P. Tumer to Ashbel Smith, May 24, 1865, "Ashbel 
Smith Papers." 

"̂̂ E. K. Smith to J. T. Sprague, May 30, 1865, Official 
Records, Series I, Vol. XLVIII, Part I, pp. 193-194. 
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1863, and learning from their prisoners that Lee had sur

rendered over a month earlier, they deserted their captives. 

Joined in the new style issue of Confederate supplies in the 

Brownsville area, and departed in search of more warehouses 

19 to conquer. 

The disgusted Confederate veterans felt no further con

cern for the valuable property entrusted to their care, nor 

for disastrous results that might follow its abandonment. 

Stores of aimmmltion were left unguarded at Oalveston and 

groups of boys amused themselves by firing the cannon in the 

harbor forts. That barrage was harmless, but some twenty 

children were injured by the explosion of powder carried into 

town by the young vandals, and a part of Fort Point, includ-
20 

ing two magazines, was blown up, supposedly by boys. An 

arsenal at Navasota was sacked and an explosion occurred that 

21 

wrecked half the town £Lnd took several lives. It was con

sidered a miracle for the scientists to ponder that both San 

Antonio and Austin were not wrecked when arsenals were looted 

l8 
Walter Lord (ed.). The Freemantle Diary (Boston, 

195^)* pp. 6-21: 0. M. Roberts, "Experiences of an Unrecog
nized Senator," Southwestern Historical Quarterly, Vol. XII 
(1908-1909), p. 142; Mew York Times, June 12, iat>5. 

19 
San Antonio News, May 30, 1865; The Patriot (La 

Grange), June 3, lbe>5; Q. W. P. /sTvidently George W. Paschal/, 
"The Great Break-Up,* Hew York Tiiiies, April 9, I867. 

20 
The Picayune (New Orleans, Louisiana), June 7, 1865; 

New York Times, June Id, I865. 

^New York Times, June 7, I865. 
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amd "tons" of powder removed in an incredibly careless raan-
22 ner. 

The disintegration of the Confederate Army swept with 

it the remnants of civil administration as well. A few county 

officials remained at their posts, but most officers at the 

county and district level ceased to perform their duties. Of 

the state officers, only the State Con^troller and Treasurer 
23 

remained at their posts \mtil relieved by Federal officials. 

Governor Pendleton Hurrah attempted to preserve order and pro

tect property for a short time after the break-up. Cki May 27, 

he issued proclamations calling for a session of the legisla

ture and for an election of delegates to a constitutional con-

24 
vention. Rumors of severe punishment for state and Confed
erate officials led the governor to abandon his reconstruction 

plans, however, and to seek safety in Mexico. His last offi-

25 
oial act was performed on June 10. Without tendering his 

resignation, Murrah left Austin, probably on the morning of 

22 
Q, W. Paschal, The Great Break-Up, New York Times, 

April 9, 1867. 
^^Frank Brown, "The Annals of Travis County and the 

City of Aiistin" (MS, E. C. Barker History Center, University 
of Texas, Austin), Chapter XXIV, p. 42. Hereafter cited as 
Brown, "Annals" and page references are to a typescript in 
Archives Division, Texas State Library, Austin. 

24 
Houston Telegraph, May 29, 1865; George W. Paschal, 

"The Great Sreak-Pp,"Mew "York Times, April 9, I867. 
^^"Texas Executive Records." 111/45, p. 122. Another 

document dated Monday, June 12, I865, appears on the follow
ing page, but the signature clearly is not that of Murrah. 

file:///mtil


June 11, for he was not at the capltol when the treasury was 

robbed. He was overtaken by the Joseph Shelby party at San 

Antonio, and crossed the Rio Grande with the Missourlans on 
26 

June 25. In the absence of Murrah from Atistin̂  Lieutenant 

Governor Fletcher S. Stockdale seems to have made no effort 

to restore law and order. Consequently, Texas was without 

civil government until the arrival on JiUy 25 of A. J. 

Hamilton who had been named provisional governor by President 
27 

Johnson. 

Total anarchy prevailed over most of the state for 

sevez*al months. The collapse of the military organization of 

the Trans-Mississippi Department was so complete that "the 

Generals had to go outside their Jurisdictions to surrender." 

Civil government disappeared at the same time so completely 

that Texas waited "like the fabulous maidens of old, Inquir-
28 

ing when the ravishing is to begin." So general was the 

social chaos that many of the leading citizens despaired of 

any ortler resulting from their own efforts and desired the 
29 

sû rival of United States troops. Mayor C. H. Leonard and a 

26 
Edwards, Shelby and His Men, p. 547; Galveston News, 

August 12, 1865. 
27 
'Many years later the Texas legislature decreed that 

Stockdale was governor of Texas from April 10 to July 25, 
1865. Texas Senate, Journal, 49 Legis., Rsg. Sess., pp. 275-
276; Texas House of Representatives, Journal, 49 Legis., Reg. 
Sess . , p. 746. 

^htouston Telegraph, June 8, I865. 
^Ashbel Smith, "Journal," June 8, I865, "Ashbel Smith 

Papers." 
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committee of prcxninent citizens of Galveston petitioned the 

connander of the blockading squadron to send into the harbor 

a force sufficient to police the town, but their plea was 
30 

not granted. 

A few localities were able to organize police forces 

capable of maintaining order. Galveston soon had an effec

tive police organization under the direction of Colonel W. L. 

31 

Mann. ^ e citizens of Houston held a mass meeting and seri

ously considered sending someone to New Orleans "to be vac

cinated with the oath of amnesty auid then return to vaccinate 

others," in order to have peace officers who would not be 
32 

afraid of Federal punishment for the performance of duty. 

No one was sent to take the oath, but a police force was 

quickly organized that drew from a Houston editor the commen

datory remark that he had heard of no lawlessness within the 
33 

city during the last week of May. Other localities were not 
so fortimate. 

The release from military discipline of the Texans in 

the Trans-Mississippi Department undoubtedly increased the 

number of lawless men at large in the disordered state. But 

Admiral H. K. Thacher to Gideon Welles, June 8, I865, 
New York Times, June 24, 1865. 

^^Flake's Bulletin (Galveston), June 4, 1865. 

^T^ouston Telegraph, June 8, 1865. 

33ibid., June 3, I865. 
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Texas veterans of the criminal class were not the only addi

tions to the outlaw population of Texas that came with the 

break-up. In fact, moat Texas veterans were intent upon the 

rehabilitation of farms, businesses or professions. But many 

thousands of Confederates from the border states, especially 

Missouri, dax*ed not return to their former homes, because 

their home communities had been the scene of many destructive 

raids.-^Just how many ex-Confederates from beyond her borders 

were thrust upon Texas at the time of the break-up is unknown, 

but certainly there were many thousands left without resources 

or employment. Ten months later. President Johnson's confi

dential agent estimated that at least five thousand such aliens 

were still in Texas "depending entirely upon robbery and mur

der for a precarious existence," and many communities suf-

fered.^^ 

During the earlier days of the era of anarchy the lives 

and property of private citisens were generally safe from the 

predators, who tuz*ned their first attention to accumulations 

of military stores belonging to the defunct Confederate States 

Government. But there were some notable exceptions. A stock 

^Edwards, Shelby and His Men, pp. 201-530, relates 
many instances of the careful selection of Confederate raiders 
in order to have natives of every objective community as 
guides for the raiding parties. 

^ ^ n C. Truman to Andrew Johnson, April 9, l866, 
"Andrew Johnson Papers" (Manuscript Divlelion, Library of 
Congress, Washington, D. C.) Microfilm copy in author's pos
session. 
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of luxury goods at San Antonio was appropriated by ex-

soldiers on the sole gro\ind that the owner was one of the 
H 36 

hated cotton speculators." At Houston some private stables 

were emptied by departing soldiers.^^ At Austin "fire-arms 

were, in a few instances, employed with deadly effect," be

cause the possessor of a horse or mule bearing the 'CS' brand 

refused to grant possession to the "self-appointed administra-
38 

tor of the Confederate estate." Another witness to these 
proceedings recalled that it was: 

Woe to the wight who might be riding a mule with a 
Confederate cast of countenance. No matter if he 
was going to a wedding or funeral . . . a hundred 
miles from home; if the beast had a.^volutionary 
look, Jli^ was conscripted at once.39 

Tae epidemic of plunder-mania spread to the civilian 

population. While the tide of returning veterans sacked the 

public warehouses, "women attended in crowds to urge on the 

_4o 

robbers and quarrel among themselves about the spoils. An 

Austin woman was heard "vociferating that . . . she had never 

realized a thing from the war," although "her brother-in-law 

36 
^ 0 . W. Paschal, "The Great Break-Up," New York Times, 

April 7,1867. 
^W. Craven to Smith, May 25, I865, "Ashbel Smith 

Papers." 
38 
'^Houston Telegraph, June 8, I865. 
39 
•^Southern Inte l l igencer (Austin), August 11, I865. 

A w a r d s , Shelby and His Men, p . 534, 
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had been in" for the duration. A small boy was seen leaving 

a warehouse with "his arms full of cotton cjirds, and his 

pockets full of epsom salts," and another, equally ignorant 

of the nature of his loot, "was bearing off in triumph a tin 

bucket full of quinine." Stocks of Confederate cotton were 

"borne off by the bale, sackful, armful, pocketful, by men, 

women, children and negroes" who had had no part in the war. 

Soon after the break-up "the country was filled with innum

erable bands of armed men without leaders and without re-

1.41 
straint, and many communities experienced their depreda
tions. Huntsville was terrorized by a band of desperate men 

who took whatever they fancied, levying especially on cot-
42 

ton. Newly completed steam-powered hat and shoe factories 

at Gilmer were robbed and deliberately wrecked by brigands 
43 

who could not possibly have profited by their vandalism. 

San Antonio was ravished by a band of "three or four hundred 

scoxindrels" who held the town for several days and "levied 

prestampa and collected assessments ad libitum" on the unfor

tunate Inhabitants, forcing Generals E. Kirby Smith and J. B. 

Magruder, who were without military escort, to stay indoors 

and out of sight of the mutinous mob that suspected them of 
44 

transporting large quantities of specie to Mexico. Individual 

4l 
Edwards, Shelby and His Men, p, 535. 

^^Houston Telegraph, June 8, I865. 

^^Edwards, Shelby and His Men, p. 537. 

^Ibid., pp. 543-546. 
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citizens and business establishments were robbed at will by 

members of that group, sometimes, it seemed, more for arause-
45 

ment than for profit. -̂  Another group of desperados under the 

leadership of a notorious Captain Rabb was partially success

ful in pillaging the state treasury at Austin on the night of 
^- 46 

June 11, 1865, before being driven off. The comptroller then 

employed a few ex-Confederate soldiers under the command of 
47 

Captain Q. R. Freeman to act as a treasury guard, and through 

the intercession of Colonel Ashbel Smith this arrangement was 
48 

approved by General Gordon Oranger. This seems to have been 

the only instance of the military recognizing the efforts by 

Texans to provide protection against bandits during the long 

interregnum. 

Federal military forces were conpletely iinprepared for 

the sudden end of resistance in the Trans-Mississippi region. 

Lack of transportation facilities forced a considerable delay 

in occupation efforts. The occupation of Brownsville on June 1 

and consequent Federal patrolling of the Rio Grande by Union 

troops was the result of accidental availability of ocean 

^5Q. W. Paschal, "The Great Break-Up," New York Times, 
April 9, 1867. 

^Houston Telegraph, June l8, 1865; Q. R. Freeman "To 
the Editor," southern Intelligencer, July 29, 1865; Edwards, 
Shelby and His Wen, p. 544; 

"̂̂ W. L. N. Robards to Smith, June 13, 1865, "Ashbel 
Smith Papers." 

Smith "Journal," June 21, I865, "Ashbel Smith Papers. 
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49 
transport rather than design. "^ On May 29, General Grant 

ordered General Philip Sheridan to take immediate personal 

50 
commsuid of the Department of the Gulf. Sheridan hurried 

across country in record time to assume cocimand at New Orleans 

51 
on June 2, and began to assemble transports for the occupa
tion of Texas. By June 10 he was able to order General Gordon 

52 
Oranger to proceed to Galveston with a small force. S<nne 

three weeks later Generals Wesley Merritt and George Custer 

were ordered to start the slow overland march with small forces 

of cavalry for the occupation of the San Antonio and Austin 

53 
areas. "̂  But the best efforts of the conquerors to occupy the 

settled portions of the state were slow indeed. Six months 

after the sxirrender the complaint was made that Bonham, one 

of the original objective points of the occupation force, was 

yet without a permanent garrison and Confederate veterans had 

to go all the way from Gainesville to Marshall in order to be 

paroled. 

49 
^Thacher to Welles, June 8, I865, New York Times, 

June 24, 1865. 
^^Sheridan to Grant, May 29, I865, Official Records, 

Ser. I, Vol. XLVIII, Part II, p. 647. 

^Sallinger to Murrah, June 3> I865, copy, "Ashbel 
Smith Papers." 

^^Sheridan to Granger, June 10, 1865, Official Records, 
Ser. I, Vol. XLVIII, Part II, p. 84l. 

^^Southem Intelligencer, July 25, I865. 

^^Dellas Herald, December 23, I865. 
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General Granger, in his famous General Order Number 

Three from Galveston on June 19, 1865, informed Texans that: 

"All slaves are free. This involves an absolute 
equality of personal rights . . . between former 
masters and slaves, and the connection . . . between 
them becomes that between emploirers and hired labor." 

Realising, to some extent at least, the necessity for placing 

some restraint on the freedmen. Granger added a word of ad

vice and warning: 

The freedmen are advised to remain quietly at their 
present hones, and work for wages. They Are in
formed that they will not be allowed to collect at 
military posts, and they will not be supported in 
idleness there or elsewhere. 

General Order Number Four, of the same date, declared that 

"All acts of the Oovemor and Legislature of Texas, since the 

Ordinance of Secession, are . . . illegitimate." Thus, the 

military proclaimed ab initio before constitution makers be

gan their interminable debates on that subject. Granger also 

gave directions for the surrender of Confederate property £md 

the procedure for Confederates to follow in securing parole. 

All officers of the "so-called Confederate States Government, 

or of the State of Texas ̂  and Confederate military personnel 

were to report at Houston, Galveston, Bonham, San Antonio, or 

Brownsville. Persons having in their possession property of 

the Confederacy were ordered to bring it to the parole points, 

or report its whereabouts if transportation were not available. 
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Qranger also promised the speedy restoration of order 

and the protection of property. The lawless elements were 

warned that "All banditti, guerillas, Jayhawkers, horse 

thieves, etc., etc., are . . . enemies of the hiiman race, and 

will be dealt with accordingly."^^ The general little realized 

what a herculean task of "dealing accordingly" he was setting 
56 

for his approximately three thousand troops. Unfortunately 

for state-national relationships, the very troops who were to 

stop the crime wave were quite generally suspected of taking 

a very prcMninent part in it. A soldier-Negro riot in Houston 

elicited the editorial comment that for several weeks bands 

of soldiers had been waylaying Negro labor gangs on pay day 
57 

and "relieving them of their wages." Custer's troops, ac
customed to foraging in hostile territory, could not imagine 
that a conquered people had any rights that ought to be re-

58 
spected. Incidents of robbery and assault on citizens of 

Austin during daylight hours on Congress Avenue were of daily 

occurrence late in I865. "Billy Wilson's Leunbs," an entire 

regiment of "the off-scourings of the New Orleans wharves," 

^^Houston Telegraph, September 3, I865. 

^Dallas Herald, July 15, I865. 
57 
Houston Telegraph, September 3, 1865. 

58 
"̂  Mrs. Elizabeth B, Custer, Tenting on the Plains, 

(New York, 1915), P. 24. 59, Brown, "Annals," Chap. XXV, p. 12. 
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was disbanded at Austin with no provision for their trans-
60 

portation to their former haunts. Thus, there was some 

Justification for Texans' plea for the establishment of 

civilian government free from military interference. 

The Lincoln administration began the work of establish

ing provisional governments in the seceded states as a pre

liminary to their full incorporation into the Uhion. At the 

time of his death, Lincoln had recognized the governments 

reestablished in four states. Soon after assuming the duties 

of office. President Johnson adopted essentially the policy 

of his predecessor. No single, concise statement of his 

policy seems to have been made, but a broad outline of his 
_- 61 

plan was announced in two proclamations issued May 29, I005. 

His amnesty policy was slightly more limited than X«incoln'8, 

the most important difference being the exception frcna general 

amnesty of all Confederates with property in excess of twenty 

thousand dollars. Johnson's ideas on reestablishing the 

federal relations of the seceded states was promulgated in 

the second proclamation of May 29, appointing W. W. Holden 

provisional governor of North Carolina, and setting a pattern 

for the restoration of government in the other seceded states. 

^9Brown, "Annals," Chap. XXV, p. l4. 

"1 James D. Richardson (comp.), A gp"fPfIgtipn of the 
Messages and Papers of the Presidents, 17^9-1^99 (Washington, 
1904)7 Vol. VI, pp. SlO-314. 
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Johnson's proclamation appointing Hamilton provisional 

governor of Texas was issued on JUne 17, 1865. The proclama

tion appointing the provisional governors are identical, but 

the lack of telegraphic communications with Austin for over 

four months left more to the discretion of Hamilton than to 
63 

any of the other provisional governors. Hamilton was to 

"c€Lrry out . . . the obligation of the United States to the 

people of . . . Texas in securing to them . . . a republican 

form of government," but no funds were placed at his disposal. 

No troops were placed at his command, but the military com

manders were directed to "aid and assist . . . in carrying 

into effect" the President's plans and were "enjoined to ab

stain from . . . hindering . . . the orgcmization of a state 

government." HEimllton's only specific duty, however, was 

"at the earliest practicable period" to make arrangements 

"for the convening of a convention . . . for the purpose of 

altering or amending the constitution." 

It is inconceivable that any mortal could have admin

istered the affairs of Texas to the satisfaction of all fac

tions at the close of the war, and Hamilton was not noted for 

either his tact or his diplomatic skill. Nevertheless, he was 

probably "the most suitable person" the President could have 

62 
Richardson, A Compilation of the Messages and Papers 

of the Presidents, 1789-ITO, Vol. VI, p. 322. 
^Correspondence with Provisional Governors (Washing

ton, 1865). pp. 1-141, passim. 
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64 
found for the position. Bom in Alabama in I815, Hamilton 

moved to Lagremge, Texas, in 1846, where he gained rapid recog

nition as an able lawyer. He was appointed attorney general 
65 

of Texas in 1849, served in the state legislature during 

1851-52, and in the hot congressional campaign of I859 he 

opposed the regular nominee of the Democratic convention, the 
66 

able and popular T. N. Waul. In that hectic campaign he was 

paired with Sam Houston, who was opposing H. R. Runnels for 

governor. The independents won on a Union ticket. 

Although Hamilton never wavered from his zealous union

ism, he retained a considerable following in the state. His 
67 

last speech in Congress, February 1, I86I, was described by 

a secessionist as being "as Black Republican . . . as was ever 

68 
uttered by Lincoln." Nevertheless, he was elected shortly 

afterwards to the state senate, but was not seated because of 

69 
his refusal to take the oath of allegiance to the Confederacy. 

64 
Biographical Directory of the American Congress, 

1774-1949, (Bashlngton, 1950), pT 1557. 
^Dumas Malone (ed.). Dictionary of American Biography, 

(New York, 1932), Vol. VIII, p. 1«2; "Texas Executive Records, 
IIV^O, p. 176. 

65 

>rk 
P 

Southern Intelligencer, November 17, 1859; Brown, Southern inteiiige 
"Annals," Chap. M , p. 15. 

67 
Congressional Globe, 36 Cong. 2 Sess., Vol. 30, Part 

II, Appendix; pp. 174-170. 
^Oalveston News, April 4, 1861. 

^9Amelia W. Williams and E. C. Barker, Writings of Sam 
Houston (8 vols. Austin, 1939-43), Vol. VII, p. 5»^; J U M B D. 
Lynch, The Bench and Bar of Texas (Saint Louis, I885), p. 107. 
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He is alleged to have organized and drilled a company of 
70 

Unionist "home guards" at Austin in I86I, and early in 1862 

General Hamilton Bee sent a scouting party to arrest Hamilton 

H . 71 

and other traitors in and around Austin. 

(>n the approach of the scouts, Hamilton fled into the 

mountains near Austin, endured incredible hardships for several 

months and at last, despite a broken leg, escaped into Mex-
72 

ico. From Matamoros he made his way to New Orleans and on to 

Washington, where he was appointed brigadier general of vol

unteers. On November 8, I862, Lincoln appointed him "military 

governor of Texas,"'^ in anticipation of a projected major 

attack on the Texas coast. Hamilton arrived at the mouth of 

the Rio Grande soon after the Federal forces landed. His new 

career was cut short, however, when expert Confederate renegade 

exterminators succeeded in kidnaping his aide from Matamoros 

and brought him into Texas for an uncerimonious hanging—a 

fate that no doubt was intended for Hamilton and from which 
74 

£. J. Davis narrowly escaped. The federals made no major 

70Dallas Herald, March 27, I862. 

"̂•̂A. W. Terrell. "The City of Austin from 1839-I865," 
Mouthwestem Historical Quarterly, Vol. XIV (1911), p. 113. 

'Cincinnati Commercial, March 11, 1866; Annie Doom 
Pickerel1, Pioneer Women in Texas (Austin, 1929i p. 378. 

^^Stanton to Hamilton, November 18, 1862, Official 
Records, Ser. I, Vol. II, p. 782. 

74 
Dallas Herald, April 8, I863; Lord, The Freemantle 

Diary, PP. 7-d; Flake's Bulletin, September tJ, liJb5. 
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penetration into South Texas, their troops were withdrawn 

except for a token force at Brazos Santiago, and Hamilton's 

brief military government of Texas "came to an untimely (or 

rather timely) end, 'unwept, unhonored, and unsung'," by the 

75 
Texas secessionists. Diis premature appointment, however, 

placed him first In line for selection as provisional governor 

when the war ended. 

The new governor had been made to suffer much ir: prop

erty as well as in person at the hands of his rebellious 
76 

neighbors. His home had been burned while he was in exile, 

his family had been subjected to every indignity, as well as 

77 
threats of violence, before they escaped from the state. 

Naturally, the Texans dreaded his homecoming, and his first 
78 

speech still further intensified their apprehensions. It was 

soon evident, however, that Hamilton had no plans for ven

geance, but intended to "use all his energies to . . . bring 

79 
about the complete rehabilitation of Texas." Hamilton's 

80 
first proclamation, issued at Galveston on July 25, I865, 

'Francis R. Lubbock, Six Decades in Texas (Austin, 
1900), p. 530. 

Pickerell, Pioneer Women in Texas, p. 379. 

''Houston Telegraph, August 10, I865. 
78 
'John Henry Brown, Indian Wars and Pioneers of Texas 

(Dallas, n.d.), p. 619. 
^^Willlam McKlnney to Ballinger, August 11, I865, 

"Balllnger Papers" (E. C. Barker History Center, University 
of Texas. Austin). 

"Ttexas Executive Records," III/46, pp. 29-3^; Flake's 
Bulletin, July 26, 1865. 
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was considered somewhat more conciliatory than his speech of 
81 

the previous evening. After "tendering in the name of the 

United States amnesty for the past—security and freedom for 

the future," Hamilton made some specific suggestions for the 

consideration of the convention he purposed to call and out

lined his program for the restoration of civil government. 

In the midst of the economic gloom, social chaos, and 

political uncertainty, there were some propitious signs. 

Former "rebel" leaders urged submission to the federal, and 

cooperation with the provisional governments. Ashbel Smith 

counseled "complete submission" to the "new order of things" 

82 
produced by defeat. Francis R. Lubbock "saw things in a 

different light" throxigh prison windows, according to his 

editor friend in Houston, and was now willing to let others 

83 
"steer the ship of state on a different tack." ^ John H. 

Reagan, in an "Address" from Fort Warren prison, August 11, 

1865, warned that "refusal to accede to a policy . . .ac

ceptable to the conquerors" would result in Texas being de-

84 
prived of a civil government indefinitely. J. W. Throckmorton 

81 
Houston Telegraph, July 26, I865. 

82 
Galveston News, June 9, I865. 
Houston Telegraph, September 3, I865. 

84 
Texas State Qazette, October 23, 1865; Houston Tele-

Sraph, November 7, 1^3; John H. Re2igan (w. F. McCaleb, ed. ), 
emoirs with Special Reference ^ - - • * ------
(New York, 195^), pp. 286-595. 
>moIrs with Special Reference to Secession and the Civil War 
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pled for "complete cooperation" with the plans of the Federal 
85 

Government. 

The press, in general, supported the provisional govern

ment. The ultra-conservative Galveston News observed a "breath 

of magnanimity and conciliation" even in Hamilton's first ad-
86 

dress at Galveston. A Uhionist editor, after hearing the 

same speech, found the provisional governor "supremely de-
87 

voted to the welfare of the state." A Dallas conservative, 

reporting on that same pronouncement, carefully abstained 

from adverse comment and published only the more conciliatory 

portions of it. After eliminating the bitterest portions of 

Hamilton's first proclamation, he commented that there was 
88 

"much good so\ind advice" in it for the people of Texas. 

Citizens in mass meetings throughout the state passed 

resolutions expressing approval of the governor's plans and 

pledging their cooperation. So spontaneous did these resolu

tions appear that one editor concluded that "the hearts of 

89 

the people" were with Governor Hamilton. ^ Some of the vocif

erations of cooperation and resolutions of loyalty with which 

the "Executive Correspondence" of that period is filled were 

85Dallas Herald, as quoted by Houston Telegraph, August 

°°Galveston News, July 26, 1865. 

^"^Flake's Bulletin, July 26, 1865. 
0 0 

Dallas Herald^ August 5, 1865. 

^^Ibid., August 12, 1865. 
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no doubt prompted by fear that Hamilton would attempt to wreak 
90 

vengeance on those who had sought to arrest him in 1862, 

but there must have been an element of sincerity in the ex

pressed desires to "accept the present sitxiation . . . and 

91 

be good citizens of the United States." One Confederate veter

an was so confident of the universality of such a honeymoon 

attitude that he urged that Hamilton come unescorted to Austin, 

declaring that the Uhion brigadier would be "as safe as Jeff 

•• 92 

Davis while enroute. 

Hamilton did not come to Austin unescorted. At his 

request General Sheridan ordered General Qranger to provide 

93 

the governor with a small escort and police force. Elabor

ate preparations had been made to welcome the governor with 

proper ceremony. A procession led by Mayor T. W. Ward rode 

out to meet him some miles east of Austin. As the guberna

torial party moved up Congress Avenue, a one hundred gun 
94 

salute boomed out from the cannon at the foundry. A vast 
crowd of "Uhion men, politicians, and ex-confederate soldiers" 

stood in the hot sunshine to listen attentively to the 

90 
^ Ramsdell, Reconstmiction, p. 59. 
91« M 

Resolution of the People of Georgetown, Southern 
Intelligencer, August 4, 1865. 

92 
McKlnney to Ballinger, July 11, I865, "Ballinger 

Papers." 
93 
Sheridan to Granger, July 10, I865, Official Records, 

Ser. I, Vol. XLVIII, Part II, p. IO69. 
^Dallas Herald, August 12, I865. 
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95 
governor's two-hour speech. "̂  

But the demon of smarchy that possessed Texas could 

not be exorcised by booming cannon and flowing rhetoric. Ham

ilton, fully cognizant of the need for an immediate restora

tion of civil government, both at the local and state levels, 

went earnestly to work. The process of rehabilitating the 

administrative machinery of the state government was hampered 

by the deplorable condition of the capltol building and the 

lack of even the simplest office equipment. The roof was off 

the capltol, valuable papers were blowing about on the floors. 

and rain had done irreparable damage to the records and 11-

97 

96 
brary of the Texas Supreme Court. Furthermore, the governor 

suffered a serious illness soon after his arrival in Austin. 

And to add to the woes of the new regime, the Postmaster 

General's differences with Congress materially delayed the 
98 

reestablishment of mail service. Despite these hindrances, 

the work of restoration progressed. Hsunilton's initial ef

forts encouraged the conservative Dallas Herald to predict 

^Southern Intelligencer, August 3, I865. 

"Testimony of Svante Palm," Texas Versus White (Pile 
Copy of Briefs, 1867, Library of the United States Supreme 
Court, Washington, D. C , microfilm copy. Law Library, Uni
versity of Texas, Austin, Texas). 

97 
Hamilton to Johnson, September 3, I865, "Andrew 

Johnson Papers." 
98 
Gideon Welles (J. T. Morse, Jr., ed. ), "Rie Diary of 

Gideon Welles (3 vols., Boston, 1911), Vol. II, p. 310. 
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that his arrival presaged "not conflict and hostilities, but 

99 

peace, law and order, and good government. The more impor

tant appointments met with rather general approval. The se

lection of James H. Bell as secretary of state met with almost 

universal approbation. The choice of Albert H. Latimer as 

comptroller, Sam Karris, treasurer, and William Alexander as 

100 
attorney general were well received. But such widespread 

acceptance of the acts of their executive by the people of 

Texas could not be expected to continue for long. 

Hamilton was attempting to reconstruct a government 

that would be acceptable to an increasingly "radical" national 

ffovemaent. It may well be that he was more politically as

tute than his chief when he determined upon "an even more 

complete reorganization of the government than that required 

by President Johnson." Certainly he did not merit the charge 

that he was "determined to wreck the whole ship of state" by 

so doing. His refusal to take Into his administration such 

men as J W. Throckmorton, an original ODOonent of secession 

but none the less a Confederate brigadier general, m^de him 

some very potent enemies, but to have done so would h^ve 

99 
Dallas Herald, August 15, I865 

100 
S^n Antonio Her̂ ild, August 15, 1865- D^ll^s H^rqld. 

August lb, 18651 SoutherrTThtelligencer, August I'd, 1865; 
Oalveston News, August 14, 1005; Houston Telegraph, August 14, 
1865; PlakeT7"bulletin, August l4, 1865. 

Throckmorton to Epperson, August 6, I865, "Epperson 101 

Papers. 
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encouraged the growing "radical" element in the North and 

driven still more people into their camp. 

As disappointed office seekers multiplied, criticism 

increased proportionately in both volume and acrimony. The 

unreconstruetable Hamilton Stuart declined Hamilton's appoint

ment as mayor of Galveston, denigrated the governor as an 

"usurper" for appointing municipal officers "from Sexton to 
H 102 

Mayor, and left Galveston again disorganized. Actually, 

Hamilton did not confine his appointments to original and 

steadfast Uhion men. Certainly Stuart was not a Union man, 

and not all Confederates so summarily rejected Hamilton's 

proffered appointments. Richard Coke, an early appointee to 

103 
a district bench, -^ has never been accused of being a Uhion 

man, and was soon removed frcmi the bench as "an impediment to 

H104 
reconstruction. In fact, a pro-Hamilton editor who made a 

"nose-count" of Hamilton's "Secesh" appointees found that they 
105 

constituted well over 50 per cent of the total. Although 

conservative editors declined to accept the challenge to re

fute that count, attacks on Hamilton's appointment policy did 

not diminish. 

^^Civilian and Oasette (Galveston), October l8, I865. 

^^^"Texas Executive Records," III/46, p. 16I. 

^^Texas State Qazette, September 3, I867. 

^Southern Intelligencer, November 21, I865. 
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Notwithstanding the difficulties of communication, his 

illness, and the caustic criticism of a growing army of office 

seekers, Hamilton worked assiduously at his task. Within ten 

days of his arrival in Austin he had appointed a full slate 
106 

of officers for Dallas County. By the middle of August the 

more populous counties, including Bexar, Harris, and Galveston, 

had functioning county governments. At the end of August 

the governor reported to President Johnson that a skeleton 
108 

corps of officials were at work on eighty coimties. By the 

middle of October the comptroller was able to report that tax 

assessments were progressing in l4o counties and that prospects 

109 
were fair for the provisional government to become solvent. 

Reconstruction in remote counties proceeded more slowly. The 

secretary of state was unable to establish contact with El 

Paso and Presidio counties prior to the election date, Jan

uary 8, 1866. As late as February 20, 1866, that remote 

district was still without courts—much to the chagrin of those 

who coveted the property of prcHninent Confederates. 

^Q^Dallas Herald, August 18, I865. 

^^San Antonio Herald, August 17, l865;_Flake's Bulle
tin, August 10, ltx>5; oalveston News, A\igust 17, 18b5. 

^^Hamilton to Johnson, September 3, I865, "Andrew 
Johnson Papers." 

^^Southero Intelligencer, October I8, I865. 

llOjournal of the Texas State Convention, I866 (Austin, 
1866), p. TVS'. Hereafter cited as JoumaX 

^^\. W. Mills to Hamilton, February 20, I866, "Texas 
Executive Correspondence." 
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Texans had no cause for complaint in regard to finances 

under the provisional government. When Hamilton assumed of

fice there were practically no operating funds. Some specie 

had been left in the vaults by the fleeing bandits when they 

112 
were driven off, and a few United States Indemnity Bonds 

remained in the treasury. Hamilton appointed ex-Governor 

E. M. Pease, Svante Palm, and Joseph Spence as a commission 
113 

to audit the state account. Their report, however, only 

confirmed what was already obvious: Texas was virtually with

out liq\iid assets. Despite the gloomy fiscal picture, Hamilton 

assured the President that no federal funds for the support of 
114 

the provisional government in Texas would be necessary. 

Leading men from over the state advised Hamilton that 

115 
a tax rate of fifteen cents on the hundred would be necessary. 

So confident was Hamilton of the efficiency of his administra

tion that, on Septeoiber 5, he proclaimed a rate of only twelve 

and one-half cents, plus a one dollar poll tax and such occu-
116 

pation taxes as were in effect before secession. ThlB decree 

was supplemented by another on September l6 that informed the 

^^^Robards to Smith, June 15, I865, "Ashbel Smith 
Papers." 

^"Taxas Executive Records," III/46, p. 38. 

^^ Hamilton to Johnson, August 31, I865, "Andrew John
son Papers." 

^^^rown, "Annals," Chap. XXIV, p. 38. 

ll6''Texas Executive Records," III/47, p. I38. 
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people that every fiscal agent of the provisional government 

was adequately bonded and would be held strictly accountable 
117 

for all funds, ' It is noteworthy that the irregularities 

attributable to United States Treasury Department collectors 

did not occur under collectors appointed by the provisional 

governor. Hamilton may have been in error when he assured the 

President that Texans "desire and are more than willing to be 

118 
taxed to defray the expenses" of his government, but in any 

case the taxes were paid. J. W. Throckmorton, Hamilton's suc

cessor in office, admitted—very reluctantly—that a very com

fortable surplus had accumulated in the treasury during the 

provisional regime, even after the costs of rehabilitating the 

state eleemosinary institutions, repairs on the capltol build

ing, and the expenses of a constitutional convention of un-

119 
precedented length had been paid. 

More important in the public mind than the collection 

of taxes was the administration of Justice by civil courts. 

The cry from all parts of the state for the opening of the 

district courts was not altogether a protest against the ab

surdities of military Justice. The creditor class was soon 

clamoring for legal means of collecting debts, because. 

•̂ "̂̂ "Texas Executive Records," IlV^7, pp. 50-52. 
118 

Hamilton to Johnson, August 3I, I865, "Andrew 
Johnson Papers." 

•̂ ^̂ "Texas Executive Records," 111/47, p. 138. 
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fortunately indeed, the military tribunals were confining 

themselves to the trial of criminal cases. Numerous cases 

were quite pressing by the time the machinery for the Judicial 

process was set up, and many new and novel economic problems 

awaited adjudication. 

On September 9, I865, Hamilton issued a proclamation 

authorizing district courts to try, but prohibiting them to 

120 
pass to final Judgment, cases involving debts. This was an 

unprecedented interference by government in the creditor-

debtor relationship. When creditors raised a storm of pro

test, Hamilton attempted to Justify his edict in a long 

"Address to the People." He reasoned that property values had 

depreciated abnormally and that passing to final Judgment 

with a forced sale of property would be inequitable to the 

121 
debtor class. The objection to this logic was that inde-

spensible witnesses might die, in fact were dying "quite con-
122 

veniently sudden deaths" in important cases. The creditors 

continued their protests and to meet their objections another 

proclaimation, issued September 25, authorized district courts 

to pass civil cases to final adjudication, but decreeing that 
123 

judgment was not to be executed until further notice. To 

^^^"Texas Executive Records," 113/46, pp. 53-55. 

•̂ ^̂ Dallas Herald, September 30, 1865. 
122. P. W. Gray to Smith, September I8, I865, "Ashbel 

Smith Papers." 

^^^"Ttexas Executive Records," 113/46, p. 71; Southern 
Intelligencer, Septeniber 27, 1865| Dallas Herald, October 14, 
1865. 
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facilitate the handling of cases, Hamilton also indicated that 

lawyers who fell within the President's amnesty exceptions 

might, if they had made application for special pardon, prac

tice their profession pending an answer to their request. 

Other problems not contemplated in the President's in

structions to the provisional governor immediately presented 

themselves for solution. The defense of the frontier, the 

legal status of the freedmen, and the relation of the provi

sional government to the military authorities would not wait. 

The problem of frontier defense—or alleged lack of such de

fense—had long disturbed Texas-Federal relations and had 

124 
been one of the ascribed causes of secession. Antebellum 

complaints as to the callousness of the national government 

to the victims of Indian atrocities were but a whisper ccnn-

pared to the crescendo that arose in the autumn of I865. 

Mason County had been relatively immune to Indian attacks 

during mid-summer, but in September five victims of Indian 

raids were listed and the governor was warned that such for-
125 

ays "may be expected to increase." Another frontiersman 

wrote Hamilton that the Indians were well aware of the de

fenseless condition of the fringe settlements, euid listed 

seven dead and three captives as the results of Comanche raids 

124 
Winkler, Journal of the Secession Convention of 

Texas, p. 64. 
James Ranck to Hamilton, September 17, 1865, "Texas 

Executive Correspondence." 
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126 
in Kerr County during the previous week. Soon the governor 

was being abused for what Texans interpreted as indifference 

to the sufferings of the frontier people. The fact is, how

ever, that Hamilton made repeated requests to General H. Q. 

Wright for cavalry. ^ Since General Wright's camnand con

tained no cavalry units, the requests were referred to General 

Phil Sheridan, commander of all forces in the Department of 

the GiLlf. Thoroughly Uhionist newspapers amply corroborated 

the stories of gruesome murders of frontier families by In-

128 

dians, but Sheridan did not consider it wise to send re

lief troops. For over eighteen months, while the frontier 

was becoming almost depopulated by depredations of Indians 

along the whole extent of the frontier, Sheridan continued in 

his disbelief of all the voluminous evidence brought to his 

attention. ^ At the end of I866 he reported that the de

vastating raids along the frontier were "not very alarming" 

and that all the horrible stories about them were but "ex

aggerated reports . . . gotten up . . . by frontier people. 

^ jEzra Darby to Hamilton, September 17, I865, "Texas 
Executive Correspondence." 

^^Ramsdell, Reconstruction, p. 84. 

128 
For Instance, all issues of Flake's Bulletin, 

October 1, 1865, August 31, I866. 
129RaBsdell, Reconstruction, pp. 84-85. 
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to get a market for their produce." ^ A friendly biographer 

asserts that Sheridan recognized his mistake a short time 

131 

later, -' but his persistent unbelief is responsible for con

siderable reversal of sentiment towards the national govern

ment. And the acts of some of Sheridan's subordinates con

tributed still further to the resentment felt by Texans 

towards federal authority. 

Undoubtedly there were many officers and men of the 

highest character among the occupation forces sent to Texas, 

but there were certainly some of a different type. Even the 

irreligious Texans accepted the scripture that "a little 

leaven leaveneth the whole lump." A German-American who had 

given two sons to the Ihiion cause complained to the Governor 

that troops had encamped in his dooryard, burned the fences 

around his entire farm, slaughtered forty-two head of his 

cattle, consumed 1,500 bushels of his com, and refused to 

pay him. His deep loyalty had changed to "Damn such a govern-
M132 

ment. Another Union man complained that the persecution 

by "rebels" was not to be compared to the outrages suffered 

at the hands of the federals. After enumerating the atrocities 

^^Philllp H. Sheridan, "Annual Report of the Depart
ment of the Gulf, 1866" (Old Records Section, Manuscript 
Division, National Archives, Washington, D. C , microfilm 
copy in author's possession. 

•''̂ '̂C. C. Rister, The Southwestern Frontier - I865-I88I 
(Cleveland, 1928), p. lOT! 

^32s. wirtz to Hamilton, January 21, 1885, "Texas 
Executive Correspondence." 



perpetrated in his community, he announced the transfer of the 

provost marshal with the suggestive statement; "We don't no 

^lc7 yet who takes Lt. Woodward's place . . . it can't be no 

_133 

worse. •̂-' These and numerous other outrages occasioned a grow

ing antagonism towards the national government. 

Perhaps equally as productive of resentment towards 

national authority was the travesty on Justice performed in 

all portions of the state when the military clashed with the 

civil courts. Broad twilight zones of Jurisdiction existed 

among the military courts, the semi-military Freedmen's Bureau, 

and the civil courts established by the provisional government. 

The inevitable clashes were not long in developing. The most 

publicized, but by no means the only, conflicts of this nature 

were at Victoria and Jefferson. From his headquarters at 

Victoria, Colonel I. T. Rose ccnnmanded Negro troops on a con

struction project along the Port Lavaca P^ilroad. Irate 

Texans soon decided that a government he represented could 

not merit their loyalty. Rose was, they averred, "a more 

despicable specimen of humanity than Santa Anna"—the absolute 

superlative of depravity. Despite the protests of citizens, 

the colonel permitted bands of his ebony-hued troops to leave 

camp "armed with both rifles and revolvers," and a trail of 

^^erman Schultz to Hamilton, January 21, 1866, "Texas 
Executive Correspondence." 
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robbery and rape followed them. ^ In the town of Victoria, 

the colonel's personal conduct came in for criticism. Among 

his more notorious acts was the imprisonment for nine days of 

one Robert Tippett on no charge whatever, the forcible release 

of two Negroes who were under indictment for heinous crimes, 

and cursing, shooting at, and finally imprisoning Judge L. A. 

White for complaining about some of the more notorious depre-

135 
dations made by troops under Rose's command. 

I^e Jefferson case was one of scores of cases in which 

United States Treasury agents were accused of stealing cotton. 

From the number of complaints that arose, it would appear that 

cotton stealing had become a major industry by the time the 

1865 crop reached the market. A few "rebels" managed to en

gage in the enterprise, but the volume of their loot was small 

in comparison to what they accused the Yankees of appropriat

ing. ^ At Jefferson an aroused populace brought sufficient 

evidence before a grand Jury to produce three indictments 

'^"Petition of Twenty-two Citizens of Jackson County" 
(n.d.), "Texas Executive Correspondence"; Charles Casner et̂  
al (depositions, dates illegible), "Texas Executive Correspon-
Hence. 

^^J. J. Linn, Reminiscences of Fifty Years In Texas 
(New York, I883), pp. 3C>l-3b2. 

^^^H. A. Keen "The History of the Life of Newton Asbury 
Keen" (Ms in possession of Mr. Keen's decendants; microfilm 
copy. Southwest Collection, Texas Technological College, Lub
bock, Texas), p. Ill, records that "an old Southern Planter 
with a heart in him" had been engaged in stealing Confederate 
cotton near Marshall, Texas, and transporting it for sale at 
Shreveport thx̂ nigh the connivance of a treasury agent. 



38 

against R. L. Robertson, one of the more notorious treasury 

agents. When the defendant was lodged in the Jail at Jeffer

son, a Major Clingman, provost marshal at Marshall, demanded 

137 
his release. 

District Judge R. D. Gray refused to release Robertson, 

138 
whereupon a detachment of troops forcibly took him from Jail. "^ 

Judge Gray appealed to Hamilton, who protested to General 

E. R. S. Canby, commander of the district of Texas. Canby re

plied that state courts could have no Jurisdiction "over the 

official conduct of agents of the Federal Government." To this. 

Judge Gray replied that his court had never claimed Jurisdic

tion of this nature, but that it did claim Jurisdiction to 

try "a thief and a swindler," regardless of the position the 

accused might hold, and insisted Robertson might as well have 

claimed freedom from arrest for murder as for any other crime.^^ 

When all protest failed to bring Robertson under the authority 

of the civil coxirt. Judge Qray is said to have vowed that, if 

he could not "try anyone for stealing, he would not try any

one for anything," and three months later was keeping his vow 

l4o 
while "outlw-ws . . . ̂ ere7 daily becoming more brazen." 

^^^DalUs Herald, November 30, I865. 

^Southern Intelligencer, December 21, I865. 

^39R. D. Gray to Hamilton, November 17, I865, "Texas 
Executive Correspondence." 

^^^. L. Dohoney to M. L. Armstrong, February 19, 1866, 
"Ttexas Executive Correspondence." Armstrong was, at the time, 
a delegate to the Convention, and apparently turned the let
ter over to Hamilton for his action. 
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Technically, General Canby may have been correct in his con

tention that only a federal court could determine the owner

ship of the cotton involved in the Robertson case. The Texans, 

however, could only see that the irresistible power of the 

Federal Government had been exerted to prevent the trial of 

Robertson, and concluded that the intent was that they should 

be robbed and the robbers go scott free. 

nie activities of the Freedmen's Bureau also produced 

hot resentment towards the general government. Texas was 

probably more fortunate than any other Confederate state in 

141 
respect to bureau agents. An excess of zeal coupled with a 

deficiency of knowledge of the former slaves was, neverthe

less, a glaring weakness of the Bureau in Texas. Entirely 

too many of the agents sent to Texas were incredibly gullible 

when listening to fantastic tales told by Negroes, and incom

prehensibly blind to the truth presented by whites of the 

highest character. 

A fine of "six hundred dollars for striking an insolent 

negro wench one blow" was assessed against "a gentleman of the 

l42 
highest reputation" at Galveston. Naturally a people who 

considered striking such a chaẑ acter several resounding blows 

'''Claude Elliott, "The Freedmen's Bureau in Texas," 
Southwestern Historical Quarterly, Vol. LVI (1952), pp. 1-24, 
Is an excellent treatment of the activities of this agency 
of the Federal Government. 

Tlouaton Telegraph, February 1, 1866. 
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a civic duty and a virtue rather than a vice were angered by 

such verdicts. They considered such a fine excessive, and 

impugned the motives of the agent. A Dallas editor quoted the 

Galveston report and stated that several such cases had been 

brought to his attention. He asserted that vast 8\ims were be

ing extorted fr<M Texas citizens in this manner and expressed 

the hope that President Johnson would compel those officers 

to show what had become of every dollar thus extorted.^^3 

Wide publicity was given to ex-President David G. Burnet's 

allegation that the sub-agent for the Bureau in Texas, General 

E. M. Gregory, was personally responsible for "many intoler

able acts of oppression."^^^ Gregory demanded a public retrac

tion or apology from Burnet. No apology was forthcoming, and 

Burnet carried his crusade to Washington. The women of Austin's 

old colony and a woman's organisation in New Orleans employed 

him to carry their petition for the pardon of Jefferson Davis 

to the President. Burnet volunteered to carry along "incon

trovertible evidence of the tyranny and corruption of the 

Freedmen'8 Bureau in Texas" for the consideration of the Presi

dent. ̂ ^5 No useful purpose was served by Burnet's mission, nor 

by the incendiary letters he wrote to the Texas press, but he 

influenced still more Texans to assume an attitude that made 

more onerous the task of reestablishing a loyal government in 

the state. 

1^3Dallas Iterald, February 10, 1866. 

^^^Houston Telegraph, February 3, 1866; San Antonio 
Herald, February 5, l«o«5; Dallas Herald, February 12, ItJOO. 

^^^Texas State Gazette, February 6, 1866; Dallas 
Herald, February 17, iw>o. 



CHAPTER II 

THE ELECTION OP DELEGATES 

Texans had begun looking to a convention as a means of 

restoring their federal relations even before the end of hos

tilities. A perspicacious East Texas editor noticed that 

"Events are culminating" and suggested "a Convention of the 

People" as a sort of counter-revolutionary move toward secur

ing national assistance in the reconstruction process and 

avoiding military occupation. His contemporaries were not 

that farsighted, but the idea that a convention could set 

Texas again in proper relationship with the national govern

ment occurred to Governor Murrah diiring the bedlam of the 

break-up. Murrah proclaimed an election for delegates to a 
2 

convention for that purpose, but General Granger relegated 

that plan to the same limbo as other "rebel" proposals. On 

his return to the state from a mission among the Indians at 

the time of the break-up, J. W. "nirockmorton went to Austin to 

urge on Governor Hamilton the advisability of calling a conven

tion to meet as early as the middle of October, 1865. Throck

morton was of the opinion that Union men would be chosen in 

an early election "whereas, if a policy of delay were followed, 

a reaction would set in and the secessionists would elect a 

^The Patriot, February 25, I865. 

G. W. Paschal, "The Oreat Break-Up,"New York Times, 
April 9, 1867; Houston Telegraph, May 25, 1865"! 

41 
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.« ^. .^^ . .-_ 3 majority" of the delegates.-' Hamilton's refusal to call the 

convention at that impossibly early date, he believed, was 

due to his failure to understand the sentiment of the people 

and his desire to continue in office. In reality, the gover

nor was bound by his commission from the President to exclude 

all Confederates who failed or refused to take the amnesty 

oath from participation in the election, a task that required 

considerable time. It seems that Hamilton was afraid that 

the Texans would not elect delegates who would giiarantee the 
4 

abolition of slavery. Editors seem to have had no such fears 

and were less than realistic in their evaluation of the diffi

culties involved in calling an election. The Gazette was 

especially caustic in its criticism of the governor on that 
5 

score, the San Antonio Herald urged haste but admitted that 
6 

there were niimerous real obstacles, while the Telegraph in
sisted for a time on an early convention but later realized 

that there were advantages in delay and pointed to some rather 
7 

obvious mistakes made by other seceded states. 

^Throckmorton to Epperson, August 6, 1865, "Epperson 
Papers." 

Throckmorton to Epperson, August 21, I865, "Epperson 
Papers." 

Texas State Gazette, September 25, October 11, I865. 

"San Antonio Herald, September 21, 1865. 

7Houston Telegraph, October 30, I865. 
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Hamilton proceeded with as much dispatch as possible 

towards bringing the basic law into conformity with the national 

will. In his first proclamation he outlined what he considered 

the "regulations . . . necessary and proper" for carrying into 

execution the President's plans. He quoted from his commis

sion to show that electors of delegates were to be "that por

tion of the people . . . who are loyal to the United States, 

and none other," and gave the form of oath to which voters were 

to subscribe. No person coming under any of the exceptions 

listed by the President was to take the Amnesty Oath "except 

for the purpose of presenting petition for special pardon," 

and could not vote until such pardon was obtained. The provi

sional governor promised that qualified administrators of the 

oath would be speedily appointed, and that registration of 
8 

voters would accompany the swearing. 

Another proclamation was issued on August 19, directing 
Q 

county boards to begin registration.^ The proclamation promised 

that an election for delegates to a Constitutional Convention 

would be ordered as soon as the qualified voters in the state 

had registered, and thereafter at every opportunity the gover-
10 

nor urged voters to take the oath and register. Editors in 

®"Texas Executive Records," III/46, pp. 124-132; Flake's 
Bulletin, July 26, l865; yew York Times. August 9, l865;^Tn:-
cinnatl Commercial (Cincinnati, Ohio), March 3, 1866. 

^"Texas Executive Records," III/46, pp. 138-142. 

^^Flake's Bulletin, September 24, 1865. 
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all parts of the state pled with potential voters to register 

at the earliest possible date in order to hasten the glad day 

when the control of their affairs could be restored to repre

sentatives of their own choosing. Many prominent Confederates 

set a good example by taking the oath, "thus showing by their 

12 
actions an acquiescence in the new order of things." 

Despite these exhortations and examples, registration 

was slow. There were several reasons for this tardiness. For 

one thing, hope persisted that compensation for ex-slaves 

13 
might be secured, '* and that taking the oath might estop claims, 

There was an increase also in the number of what one historian 

H 1*14 

calls unrecons true table rebels. A few weeks of military oc

cupation had produced a small number of Texans whose senti

ments were expressed by a not fully quotable song, one verse 

of which asserted: 

I won't ax no pardon 
Fer what I was or am. 
So I won't be reconstructed. 
But I don't give a damn.'15 

^^Houston Telegraph, August 28, I865. Editor E. H. 
Cushing quoted numerous Texas newspapers to this effect. 

12 
Lubbock, Six Decades in Texas, p. 587. 

^Ramsdell, Reconstruction, p. 62. 

^^Clarence R. Wharton, Texas Under Many Flags (5 vols., 
Chicago, 1930), Vol. II, p. 13r 

^^Uhidentified clipping, "Roberts Papers" (E. C. Barker 
History Center, University of Texas, Austin, Texas). 
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The apparently widespread practice among line grade officers 

of the occupation army of making occasions for "knocking down 

a rebel officer in presence of his friends" in order to pro

duce "a very salutary effect" in the community added martyr

dom to Confederate heroism, contributed to the election of 

many victims of such rowdyism to offices, but it did not en

courage taking the amnesty oath. 

The lack of communications was a far more potent deter

rent to registration than hope of compensation for slave prop

erty or enmity towards the national government. One section 

could not know what was happening in another region, party or

ganization was non-existent, and concerted action by any fac

tion was impossible. Dallas was still without mail service 

as 1865 ended and letters had to be carried to Waco for mail

ing. ' A San Antonio editor lamented that he was indeed "a 

voice crying in the wilderness" so long as his publication 

could not be delivered. Nevertheless, to all who did receive 

his paper he addressed the plea that they "take the oath and 

register prcmptly," and quoted from a recent speech of Ham

ilton's—something he was seldom guilty of doing—to remind 

them that no convention could be called "until the people have 

18 
qualified themselves to vote." A telegraph line connected 

^^"Testimony of Lieutenant Wilson Miller," House Re
ports, 39 Cong., 1 Sess., No. 30, Vol. II, Part IV, p. 44. 

17 
Flake's Bulletin, January 3, I866. 

San Antonio Herald, September 23, I865. 
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Jefferson with Shreveport and New Orleans soon after hostill-
19 

ties ceased, but Austin and San Antonio were not connected 
20 

With Houston and Galveston until October 26, 1865, while 

the region north of Austin had to wait for several years for 

telegraphic communications. 

Nevertheless, the ancient newspapers finally reached 

all comers of the state, and the election proclamation was 

21 
posted on public buildings in nearly every county, but no 

rush in registration occurred. One editor admitted the lag, 

but ventured the prediction that Texas would be readmitted 

22 
to the Uhion before either Mississippi or South Carolina. 

E. H. Cushing lamented what he called the "incomprehensible 

delay" ^ of the electorate, while a contributor to a San 

Antonio paper asserted that disloyalty was the cause. As 

evidence, he claimed that the Episcopal women stopped their 

ears when the National Anthem was played by a band provided 

by army officers for a charity affair. The editor, aware of 

^"Testimony of Lieutenant Colonel H. S. Hall," House 
Reports, 39 Cong., 1 Sess., No. 30, Vol. II, Part IV, p. 40. 

20 
San Antonio Herald, October 28, 1865. 

21 
Official notices of the election had not reached 

Presidio and El Paso counties prior to January 8, I866 (Jour
nal, p. 32), and possibly Starr and Zapata counties had not 
been contacted, because they failed to send any delegate to 
take part in the deliberations of the Convention (Journal, 
p. 384). 

22 
Southern Intelligencer, September 20, I865. 
Houston Telegraph, October 30, I865. 
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the quality of the alleged music, lamented the rudeness, but 

denied that the incident indicated disloyalty. This editor 

pointed to the major reason for delay in registering by 

quoting from a registration officer in Kerr County. That 

official had "seen but one 'greenback* in six weeks" and ex

pressed the opinion that it was the lack of the requisite 

fees that was causing what was considered a backwardness in 
24 

taking the oath. It is not unusual for destitute people to 

refrain from spending the notary fee of one dollar for even 

as desirable a thing as voting privileges. 

Another unnoticed reason for the abbreviated poll lists 

is that Texans objected, either from moral or superstitious 

reasons, to taking the same oath twice. 0. M. Roberts later 
25 

asserted that "deep conviction rather than stubbornness" 

prompted the delegates to cause much consternation by their 

refusal to repeat an oath already taken. Just how many per

sons would have been forced to repeat the same oath in order 

to register to vote is impossible to say, but it is certain 

that many thousands were in this category. General C. C. 

Andrews testified before the Joint Committee on Reconstruc

tion that during the month beginning on July 8, 1865, three 

or four thousand oaths of allegiance were voluntarily taken 

^^San Antonio Herald, October 24, I865. 

Roberts, "Lectures on Jurisprudence," No. 10, 
"Roberts Papers. 
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in his small coastal district. Voter registration did not 

accompany such swearing, and of course all the provost mar

shals in the state were engaged in this work, which was part 

of the parole system accompanying the surrender. Possibly 

some registration boaî ls accepted a soldier's parole as suf

ficient swearing on his part, but in view of their loss of fees, 
27 

many did not. The governor's boards of registration excluded 

many would-be voters who certainly were not apathetic towards 

the election. 

Judge William C. Bramlette, chief Justice of Lamar 

County, refused to permit a discharged Union soldier to regis

ter on the ground that one month's residence in the state did 

not meet the constitutional requirements Hamilton had pre-
28 

scribed. Other Uhion soldiers who had quit the service 

without the formality of a discharge also felt that they were 

discriminated against by the boards. The "rebels," they 

pointed out, were offered ccmplete amnesty while "good Uhion 

men what has deserted" were kept from the polls. In the hope 

that some blanket pardon might have been issued, they asked 

Hamilton to make public announcement of it, if such were the 

^ 

"Testimony of Brevet Major General Christopher C. 
Andrews," House Reports, 39 Cong., 1 Sess., No. 30, Vol. II, 
Part IV, p. 125. 

^7san Antonio Herald, October 24, I865; PreImalwochent-
liche Union (oalveston), January 4, I866; Galveston News, 
January 5, I066. 

28 
A. Wright to Hamilton, February 10, I866, "Texas 

Executive Correspondence." 
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29 
case. The numerical strength of this class of citizens was 

not added to the rolls of registrants, but enough laggard 

voters finally registered to make an election possible. 

Hamilton issued a proclamation on November 15, I865, 

calling for an election on January 8, I866, for delegates to 

a convention that was ordered to assemble in the Hall of 
30 

Representatives at Austin at twelve noon, February 7, 1866. 

Only persons who had taken the Amnesty Oath were eligible 

either as electors or delegates, and persons coming under any 

of the exceptions listed in the President's proclamation of 

May 29, 1865, were not to have certificates of election issued 

to them by the chief Justices, unless they had received the 

President's special pardon. Thus the way was now open for an 

election of delegates, and the President, who had been "some-

H31 H 
what impatient at the delay was very much gratified to 

32 
learn" that his plan of reconstznaction was at last to pro
ceed in Texas. 

After the election proclamation was issued a renewed 

effort to induce potential voters to register was made. The 

results, however, were not gratifying. On the eve of the 

^Anonymous letter to Hamilton, (n.d.), "Texas Execu
tive Correspondence." 

30 
"̂  "Texas Executive Records," III/46, pp. I32-133. 
^ Hamilton to Johnson, November 24, I865, "Andrew 

Johnson Papers." 

^Johnson to Hamilton, February 10, I866, "Texas 
Executive Correspondence." 

't'i , 
'"'•tr 
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election a Galveston editor bewailed the lack of "any evidence 

of interest in an election for the most important body known 

to representative government."-̂ -̂  JUdge James H. Bell, who had 

been placed in nomination for wn delegate during a two-months 

absence from the state, issued a circular less than a week 

before the election in which he stated that he had been "much 

pained to hear that . . . but slight interest in the election" 

34 
existed in some portions of the state.~^ Governor Hamilton was 

"filled with deep concern" at what he considered the apathy 

manifested by the people in the election.-^^ J. W. Throckmorton 

wrote a Jeremiad to a friend lamenting the "widespread dis

position to 'let the Yankees run the Convention' since its 

chief business is simply to register the edicts of our mas-
36 

ters." A contemporary historian dismisses the entire campaign 

with the one sentence pronouncement that "Very little interest 

was manifested in the election.""^' There is some reason to be

lieve, however, that the impression that apathy prevailed 

among the masses was the conclusion of editors, officials, and 

^^Qalveston News, January 5, I866. 

^"Circular of James H. Bell, Candidate for Congress" 
^ic/. House Reports, 39 Cong., 1 Sess., No. 30, Vol. II, 
irt IV, p. 92. 

^^Journal, p. 21. 

^Throckmorton to Epperson, January 16, I866, "Epperson 
Papers." 

^^John Henry Browr., History of Texas from 1685 to 1892, 
(2 vols.. Saint Louis, lSj2), Vol. II, p. 409. 
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public spirited men simply because of their own very deep in

terest . 

The foremost authority on Texas politics and constitu

tional history observed that "The sxirrender of the Southern 
38 

armies brought political Interests again to the front." It 

is certainly true that the newspapers and private correspon

dence of that era are full of political discussions. Never

theless, it was a most \mus\ml campaign that was set in motion 

by the governor's proclamation. Perhaps there had never been 

a period of such fluidity of political sentiment, nor one of 

such individuality among politicians in the history of the 

Lone Star State. Changes of political sentiment occurred with 

kaleidoscopic rapidity. Words changed their meaning overnight. 

The old world had exploded into conflicting currents that were 

flowing into the klystron of a political campaign and a con

stitutional convention and no one could predict the nature of 

the c\2rrent that would emerge. Cataclysmic changes in the 

social and economic world wro\ight by the recent holocaust were 

to be accompanied by political changes and Texans were not in

different. There were simply too many competitors for the 

election to occupy the entire spotlight. 

Besides the tidal wave of homicides in the interior, 

the renewal of Indian raids on the frontier, resentment at the 

^ S . S. McKay, Seven Decades of the Texas Constitution 
of 1876 (Lubbock, 1943;, p. 11. 

file:///mus/ml
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army of occupation, anger at the work of the Freedmen's Biireau, 

fury at the activities of the treasxiry agents, and the concen

tration of veterans on their efforts to rehabilitate busi

nesses or professions, there were two other serious distrac

tions during the campaign; the fear of a Negro uprising, and 

the weather. Little could be said, safely, about the first 

matter of deep concern in Texas, and after the supposed danger 

had passed there was no object in publicizing needless fears 

of the past, and nothing could be done about the weather. 

From mid-November until after Christmas, I865, there 

was a general dread throughout the East Texas areas of heavy 

39 
Negro population that there would be a Negro insurrection. 

To have given alarmist publicity to the rumors would almost 

certainly have precipitated a massacre of the blacks and 

bro\]ght reprisals from an increasingly radical Congress. As 

early as mid-October the peculiar activities of groups of 

blacks had brought a warning from a contributor to the Gazette 

that the Negroes would "soon give trouble . . . unless pro

vided against," but he did not advocate indiscriminate murders 
40 

as a preventative measure. Men from several communities con-

fez*red on the problem and urged B. H. Epperson to use his in

fluence with Qovemor Heimllton to secure protection for the 

3°"Te8timony of Lieutenant Colonel H. S, Hall, House 
Reports, 39 Cong., 1 Sess., No. 30, Vol. II, Part IV, p. 40. 

^Texas State Gazette, October 21, I865. 
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whites from dangerous gangs of young Negroes of the more 

sullen sort whose strange behavior had aroused the appre

hensions of many thoughtful citizens.^ Similar letters 

reached Hamilton in such numbers as to win his credence that 

there were grounds to anticipate acts of violence and dis-
42 

order from some of the blacks. On November l8, 1865, only 

three days after the election proclamation was issued, the 

governor ordered the chief Justices in many counties to raise 

companies of from ten to fifty men to assist the civil author-

43 

Ities in preserving law and order. -̂  This meant arming Con

federate veterans—a drastic step for Hamilton--and he required 

these special police to take an oath, and warned them that 

any violence or outrage upon any person would result in im

mediate arrest, prompt trial, and Just pimishroent. 

The creation of the special police companies seems to 

have allayed some fears, especially after they took every-

44 

thing in the way of arms from the Negroes, but rumors con

tinued to fly and even to multiply as Christmas approached. 

Editor Cushing continued to print rumors contributed by his 

readers and notices of the suspicions of the whites taken from 

R. H. Wilson to Epperson, November 21, I865, "Epper
son Papers." 

^^rown, "Annals," Chap. XXV, p. 24. 

^^"Texas Executive Records," 111/46, pp. 64-65. 
44 

"Testimony of Lieutenant Colonel H. S. Hall, House 
Reports, 39 Cong., 1 Sess., No, 30, Vol. II, Part IV, p. 49. 
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other Texas papers without emphasizing them editorially. At 

last, however, he was forced to admit that the uneasiness of 

the people increased in relation to the enigmatical designs 

of the Negroes, and although he had never indiaged apprehen

sions to the extent some had done, nevertheless, he was op

posed to taking unnecessary, and perhaps dangerous risks. ̂  

Hamilton issued still another proclamation and had it read 

46 
to the freedmen from the coiirt house in every county. His 

purpose was to disabuse the Negroes' minds of the idea that 

"forty acres and a mule" would be given them at Christmas 

or any other time, but his efforts did not stop the fears 

of the whites. The governor's own fears were not dissi

pated until after the end of the year. On December 29, I865, 

he spoke to a "vast oroyid of our unbleached fellow-citizens" 

at Austin and was interrupted by "a big lean-bellied fellow" 

whose childish questions and complaints were answered by Ham-
47 

11ton in terms that even a rabid secessionist approved. The 

near panic was over before election day, but it was difficult 

to engender enthusiasm for even a vital election among people 

who hourly expected a knife at their throats or flames over 

heads. And Just as these groundless but formidable fears 

dissipated, the Texas weather—always more fickle than Dame 

^Houston Telegraph, December l4, I865. 

^^"Texas Executive Records," lll/h6, pp. 129-130. 

47 
Galveston News, January 5, 1866. 
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Fortune herself--dealt political affairs a stunning blow. 

Professor Ramsdell's characterization of election day, 

January 8, 1866, as one case when "the inclemency of the 
«^8 

weather made for a light vote is an understatement, as is 

that of J. W. Throckmorton who stated that "the severe norther 

50 

drastically curtailed the total vote."^ Dallas and points 

northeast of there experienced only intermittent cold rain, 

but some sixty miles to the south of that town an election 

Judge recorded--in very faint traces indeed--that his ink had 

51 
been ruined by freezing solid on election day. The Arctic 

blast must have extended far into sub-tropical South Texas. 

A resident of Seguln encamped on Salado Creek the evening be

fore the one day election and found it necessary on the next 

morning to chop through thick ice to obtain water to make 
52 

the "hot coffee without which ^Kg/ • • • aifiht have perished." 

It is problematical which faction lost votes most heavily from 

the chilling blast, but a light vote during such a blizzard 

indicates that Texans had good sense rather than that they were 

48 
Ramsdell, "Presidential Reconstruction in Texas," 

Southwestern Historical Quarterly, Vol. XI (1908), p. 302. 
Throckmorton to Epperson, January 21, 1866, "Epperson 

Papers." 
50 
Dallas Herald, January 13, 1866. 

^ A. Wright to Hamilton, January 22, 1866, "Texas 
Executive Correspondence." 

52 
Karl Wirtz to Hamilton, January 12, 1866, "Texas 

Executive Correspondence." 
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politically apathetic. 

Despite the distractions, there was keen interest in 

the election in many areas. In Lamar County a defeated can

didate complained to Hamilton that the rebels were such "un

grateful retches" that they would "move Heaven and Earth to 

get the Reigns of Government in their hands," and that they 

had been consigning "all good Union men" to still another re

gion since the beginning of the campaign.^ In lamar County 

a secessionist candidate "classed all men who was /sic/ with 

the U. S. Army with the African Slaves," and the governor's 

informant asserted that it would have been "as easy for a cat 

to climb out of Hell without claws" as for a Uhion man to get 

Justice in Lamar.^ A defeated Union man in Ellis who equated 

any disapproval of the Republican Party with disloyalty, pro

tested that his successful rival, a Confederate Captain, had 

expressed the desire to "sink the . . . Republican Party forty 

thousand feet below the mudsills of Hell." The floater can

didate from the same county, also a Confederate officer and a 

member of the Secession Convention, was alleged to have made 

a speech to the greatest crowd ever to assemble at Milford, 

where he was "applauded til the glass fell outen the winders."" 

53o. H. P. Garrett to Hamilton, February 2, 1866, "Texas 
Executive Correspondence." 

^S/right to Hamilton, January 22, 1866, "Texas Executive 
Correspondence," 

^^. T. Bomar to Hamilton, January 2, 1866, "Texas Ex
ecutive Correspondence." 
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Much "radical" sentiment may have been expressed by extreme 

Unionists, but it was returned with usurious interest by their 

"secesh" opponents. "Ex-Rebel" warned before the campaign be

gan that "the same band of fanatical hell-hoiinds who . . . have 

sought our ruin . . , now howl like wild savages for more blood 
56 

and plunder." Possibly Throckmorton was right in saying that 

"the people have been muzzled, and they dare not express their 
H57 

sentiments, but Texans must have possessed a mau*velous vo
cabulary of invective if that is the case. 

There were issues to be faced in the campaign, both in 

regard to the restoration of federal relations and concerning 

a basic law for the state, but the discussions usually nar

rowed down to only one issue: the status of the Negroes in 

the new order of things. Unfortunately, the candidates knew 

only too well how to appeal to the prejudice of their neighbors 

but seemed totally oblivious of the fact that what was said in 

some remote Texas village was likely to echo throughout the 

entire North where another and equally as bitter a struggle 

was already in the making. The newspapers seem to have been 

more temperate in reporting speeches than the candidates were 

in making them, but even an attitude the secessionist editors 

probably considered moderate and conciliatory prompted the 

son Papers," 

^Houston Telegraph, September 8, 1865. 

^'Throckmorton to Epperson, January 21, I866, "Bpper-



58 

governor to report to President Johnson that the Texas press 
H 58 

was with a few timid exceptions, as secessionist as in '6I." 

Sometimes the editors failed to print the views of the 

candidates, probably because the publication of such senti

ments would not have helped Texas' cause In the eyes of the 

North. At Dallas the race created considerable Interest, 

because the candidates canvassed with zeal enough to suc

cessfully compete with the Christmas season high Jinks, but 

59 

what ideas were expressed can only be guessed. And some

times editors ridiculed the more reactionary expressions of 

candidates. A "Mr. Moores, candidate from the State of Bowie 

and adjoining Plantations" advocated as the measure of pri

mary importance "Gradual Emancipation." Editor Cushing opined 
that he would find, if elected, that the "darkeys" were al-

60 
ready free. Moores' opponent, ex-governor Hardin R. Runnels, 

was a bit more discreet in his pronouncements. He advocated 

"acceptance of the situation , . . towards the Federal Govern

ment," with only the reservation of "saving honor and self-
61 

respect," a sentiment that was clearly understood by readers 

to mean no civil rights for the freedmen. 

^Hamilton to Johnson, November 24, I865, "Andrew 
Johnson Papers." 

59 
Dallas Herald, December 23, I865. 

Houston Telegraph, January 17, 1866. 

61 
"Circular Letter of Hardin R. Runnels, as quoted by 

E. H. Cushing, Houston Telegraph, Jan\aary 17, 1866. 
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Collin and Orayson counties composed a "floater" dis

trict and Collin alone constituted another district. The cam

paign was so one-sided in the larger district that an uncom

promising Uhion man withdrew from the race and left J. W. Throck-

62 

morton unopposed. If the public pronoiincements of the candi

dates were as intemperate as the language used privately by 

Throckmorton to describe his opponent, the race should have 

been pleasing to an area where politics was hotly debated even 
63 

in normal times. Collin County elected John K. Bumpass over 

a rabid ex-secessionist. Bumpass* war record was similar to 

that of Throckmorton in that he had opposed secession, but iin-

like him, Biompass continued to express his opposition to se

cession—and that on constitutional ground—"until threatened 

64 
with hanging," when he also saw the light, volunteered in 

65 
the Confederate Army, and rose to the rank of captain. At 

the time of the race the two winning candidates seemed to be 

in accord on most issues so far as their public utterances are 
66 

concerned, but Bumpass continued strongly in favor of broad 

concessions In efforts to reunite the country, even going so 

^^Dallas Herald, January 13, 1866. 

^Throckmorton to Epperson, January 21, I866, "Epper
son Papers." 

^New York Times, March 11, 1866. 

^^Dallas Herald, February 3, I866. 

^^Ibid., February 17, I866. 
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far as, for a time, to advocate limited Negro suffrage, ' 

while Throckmorton's opposition to secession had been purely 

on the grounds of expediency, and he could not quite realize 

the magnitude of the change that had occurred. Late in the 

summer of I865, he still believed that "some system of coer-
68 

cive labor" would be permitted in the South. 

Public interest in the election in Bexar and adjacent 

counties was greater for a time than candidate interest. The 

Herald printed an extra to carry the news that an election for 

delegates had at last been called, but no one was ready to an-

69 
nounce for delegate. ^ The anti-Hamilton editor ccwmiended the 

governor in his next issue for having delayed the Convention, 

then exhorted his readers to "Let able, moderate, representa-

70 
tive men be chosen, regardless of the past."' No aspirants 

had presented themselves by November 23, and "Citizen" named 

I. A. Paschal and S. 0. Newsom for the Bexar County district, 
71 

and W. E. Jones for the larger one. Four days later the 

editor remarked that the field was still open, but stated that 
72 

if others did not offer he could support "Citizen's" nominees. 

^^New York Times, March 5, I866. 

^^Throckmorton to Epperson, August 26, I866, "Epperson 
Papers." 

^San Antonio Herald, November I8, I865. 

^^Ibid., November 19, I865. 

'̂ Îbid., November 23, I865. 

"̂ Îbid., November 27, I865. 
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The ex-secessionist editor knew that Paschal and Jones were 

Union men, but in a conciliatory mood he declared that "silence 

gives consent," and that since the gentlemen named had not 

objected, he would suppoz*t their candidacy. Continuing his 

mellow musings, he printed the Thirteenth Amendment to the 

United States Constitution, commented that the South had no 

objection to the first part but that there was objection to 

the second part, urged the acceptance by the Convention of 

that article, and expressed the opinion that if the South would 

"adopt this and repudiate the ̂ oniPederate/ debts, the North 

will repeal the Test Oath."*^^ 

Although Paschal, Jones, and Newsom did not announce 

74 
formally until Christmas Day, it was generally understood 

that they were in the race and that secessionist Colonel 

Newsom was likely to have opposition. Probably as much to 

assist him as to bolster conservative sentiment in general, 

the services of Judge John Hancock of Austin were secured for 

a speech at a rally on November 29 at San Antonio. The rally 

was well attended, but perhaps Judge Hancock misjudged the tem

per of his audience when he answez*ed a heckler with the asser

tion "that when he was ready to give the mule the vote, he 

would also be ready to give the negro the vote."'^ Opposition 

^San Antonio Herald, December 2, I865. 

'̂ Îbid., December 25, I865. 

^^Ibid., November 30, I865. 
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to Newscmi did not crystalize until after Christmas. The holi

day issue of the Herald carried the announcement that "Mr. E. 

Degener has agz*eed to address a mass meeting of citizens in 

the German language as requested," on the night of December 

76 

27, 1865. What Degener said does not seem to have been pre

served, but it can be inferred fz*om his later expressions, 

while the sentiments of his hearers can be surmized from the 

fact that after the election he went to Austin and Colonel 

Newsom stayed at home. 

In the larger district of Bexar, Dawson, Medina, Kenney, 

and Uvalde counties, public opinion made it expedient for some

what different sentiments than those that won for Mr. Degener 

to be expressed on behalf of Colonel W. E, Jones. Jones was 

a Uhionist who had originally opposed secession, but like many 

others had violated his own conscience by entering the Confed

erate army. The Anglo-American portion of his constituency 

was far more conservative than the large Oerman element and 

his known constitutional principles made it wise for him to 

disown extreme "radicalism." To disassociate himself from 

such extreme ideologies, Jones issued a statement asserting 

"at no time have I expressed an opinion in favor of negro 
«77 

suffrage . . . or to sit on Juries, or to hold office. He 

won his seat, but others who counseled moderation were not so 

"̂ "San Antonio Herald, December 25, I865. 

^Uhidentified clipping, "Roberts Papers." 
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fortunate. 

Colonel Ashbel Smith, candidate for delegate from Harris 

County, counseled a course calculated to disarm the extremists 

in the North, but was beaten soundly by J. W. Henderson. Hen

derson isqpressed a northern Democrat, and a moderate, as being 

"the most Bulldog Secessionist" of any man to win a seat in 
78 

the Convention. Harris County voters had to choose between 

a moderate and an extreme secessionist in that race, but if 

the chief Justice of that county was able "with the aid of 

magnifying spectacles" to read the returns correctly from pre

cincts "where a school master was much needed," the extremist 
79 

Henderson won by a vote of 450 to 246. 

In the Austin area the issues also narrowed down to the 

very burning one of the status of the freedmen. Travis County 

voters were to elect one delegate and share with Williamson 

County in the election of another. Two candidates announced 

on December 9 for the Travis County seat and began perhaps as 
• ,,80 

statesmanlike a campaign as had ever been conducted in Texas. 

Judge John Hancock and ex-Governor E. M, Pease were both moder

ate Uhion men, relatively able and honest, and both seemed 

genuinely anxious to see Texas take her place again in the Uhion. 

Pease looked at the national scene and carefully refrained from 

78 

Cincinnati Commercial, March 20, 1866. 

'Houston Telegraph, January 22, 1866. 

®%rown, "Annals," Chap. XXV, p. 47. 
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any expression calculated to inflame northern extremists, 

while Hancock was either more prejudice conscious or less 

national minded. Hancock was accounted a "radical" by many, 

and was associated with the extreme Union group in the early 
81 

days of the Convention. It was probably to allay some of 

the fears of his radicalism that he took so active a part in 

such rallies as that at San Antonio, and in the Austin area 

urged the former masters "to keep them ̂ Bhelr former slaves/ 
82 

firmly in hand," an admonition that was blazoned across the 

North by an extremist reporter of the New York Tribune who 

asserted that Negroes were not yet free "when outside of the 

immediate shadow of military power." ^ Hancock's tactics won 

him the seat. 

The Travis and Williamson z*ace attracted even more of 

the national spotlight than the Pease-Hancock contest. It 

also demonstrated the political ineptitude of the Uhion men in 

that area. Three Union men campaigned vigorously for the one 

seat until the last week of the campaign when Judge James H. 

Bell retiumed from a two month *8 trip to Washington and put 

out a single circular in support of the efforts his friends 

^^"Letter of Hamilton Ledbetter," Flake's Bulletin, 
May 23, 1866; Journal, p. I65. 

^Pexas State Gazette, December I8, I865. 

83 
Quoted from the New York Tribune by Flake's Bulletin, 

February I6, I866. 
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had been making in his behalf during his absence.^ At about 

the same time W. C, Dalrymple of Georgetown entered the race 

and the quintet went to the wire in the contest for a single 

seat. Before Bell*s entry, Dalrymple characterized the other 

candidates on the Uhion ticket as: 

General Talbot—^a renegade from the South—assisting 
our then oppressors. Col. Sansom-^ho left Texas 
during the hottest of the strife—made his way through 
the lines—took the oath . , . and . , , Judge Allen, 
who has been charged with being a Kentucky emancipa
tionist . . . which he has never denied . . . and is 
now in favor of introducing the negro into the Court 
House cheek by Jowl with the white manT°5 

Perhaps more influential in gaining votes, and certainly more 

effective as ammunition in the arsenals of the radicals in 

the Itorth, was Dalrymple's "Circular Letter" that gained na

tional attention when Judge Jc^n T. Allen hurried with it to 

Washington and displayed it before the Joint Committee on Re

construction of the Thirty-Ninth Congress. Dalrymple advocated 

continiiation of white supremacy in unequivocal language. He 

assured the voters that: 

The great question before the Convention will be the 
futuiy of the negro . . . . I concede to them nothing 
but the station of 'hewers of wood and drawers of 
water' . . . . The patriot must strike now for oxir 
cherished institutions and the ascendency of the 
white race."" 

KT 
^'^"Circular of James H. Bell, Candidate for Congress" 

/ilc/. House Reports, 39 Cong., 1 Sess., No. 30, Vol. II, 
TRart iVx p. 92. 

^Texas State Gazette, January 2, 1866. 
"Circular of W. C. Dalrymple," House Reports, 39 Cong., 

1 Sess., No, 30, Vol. II, Part IV, p, 96: 



There were other, less dangerous, statements in the circular. 

He emphatically stated that "The negro is and must z*emain 

free," and insisted the action of the Convention roust be "one 

of Justice" towards the freedmen. But such portions of his 

circular were not emphasized by Judge Allen, by the Congres

sional Committee before irtilch he testified, nor by the radical 

press of the North. That which damned him—and more signifi

cantly, Texas—before the radicals in the North, canonized 

him before a large segment of the voters of Travis and William

son counties* However, had the truly moderate element in that 

region been well organized, they could have forced the other 

candidates out of the race and assured the election of Judge 

Bell. Indeed, Bell was beaten by Dalrymple by only fifty-three 

88 89 
votes, and his "moderate and statesmanlike views" would 

certainly have been of value in the Convention. 

"̂̂ N̂ew York Times, February 24, 1866. 

88 
D. T. Knight to Hamilton, January 11, 1866, "Texas 

Executive Correspondence." 

^Flake's Bulletin, January l4, 1866. Judge Bell's 
"Circular," (House Reports, 39 Cong., 1 Sess., No. 30, Vol. 
II, Part IV, pp. 92-95^ published about Jemuary 2, 1866, is 
among the sanest estimates of the national situation in its 
bearing on the Texas Convention produced during the era. The 
T^xas Secretary of State, like John H. Reagan, realized that 
the South must pay in pride for privileges in politics. He 
was not ready, like Reagan, however, to suggest even extremely 
limited suffrage for the freedmen. 
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Some less populous districts witnessed a more heated 

campaign than the larger ones. From Waxahachle to Weather-

ford, from community to community, Amzi Bradshaw, a Confeder

ate captain and member of the Secession Convention, and another 

Confederate captain and superb stump speaker. A, J. Ball, 

battled against a multiplicity of Uhion opponents for the two 

seats in their district. The two ex-Confederates thrilled 

the great crowds who gathered to hear their picturesque—but 

not fully quotable—langiJiage to the extent that they made the 

window glass a casualty to the thunderous applause, and aroused 

such enthusiasm that more votes were cast for them in some 

areas than there were voters to cast them, if we may trust the 

report of a defeated candidate who admitted his own overwhelm-
on 

ing defeat even if the illegal ballots were thrown out. 

Burleson and Robertaon counties also experienced enthusiastic 

campaigns. In that district, James Shaw engaged in a violent 

forensic duel with J. B. Boyd, Shaw came out victor by the 

narrow margin of four votes, including seven that were cast by 

91 
unregistered, and therefore Illegal, voters.^ 

Just what total effect the frigid breeze of January 8, 

1866, had on the composition of the Convention is difficult to 

estimate. A lifelong Democrat and astute political observer 

90 
Wright to Hamilton, January 22, 1866, "Texas Execu

tive Correspondence," 

9^Journal, pp. 4, 6, 28, 32. 
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estimated that less than half the voters who had taken the 

trouble to register went to the polls over the state as a 
92 

whole. A Republican observer also estimated that only about 

half those registered actually voted.^^ But at this point all 

agreement ends. Each side accuses its own cohorts of being 

lacking in warmth of patriotism sufficient to enure them to 

the numbing cold of the norther. J. W. Throckmorton was sure 

that the extreme conservatives felt a strong inclination to 

"Just let the Yankees run the Convention" and were easily 

94 discouraged by the chilly breeze. A defeated opponent of 

John Ireland of Seguln was even more positive that the glow

ing embers of the lost cause had warmed every "rebel" in the 

district as they battled their way to the polls, while Union 

95 
men had no such zeal. "̂  Whatever effects the weather may have 

had on the voting, Texas elected a convention more heavily 

interspersed with original Uhion men than any other of the 

seceded states, according to the most objective observers 

whose opinions have been preserved. 

Ben C. Truman, a war Democrat, and reporter for the 

New York Times was selected by President Johnson to attend all 

son Papers." 

Brown, "Annals," Chap. XXV, p. 6. 

^^lake's Bulletin, March l6, 1866. 

^Throckmorton to Epperson, January 12, 1866, "Epper-

^^E. N. Norton to Hamilton, January 15, 1866, "Texas 
Executive Correspondence." 
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96 
the conventions in the seceded states. It was his first tour 

of Texas, and he was not fully prepared for what he found. 

Nevertheless, he unhesitatingly stated that "No other state 

, . . has had in Convention, such a strong body of Simon-pure 

M 9 7 
Uhion men as this," The Cincinnati Commercial also kept a man 

in the South to report the proceedings of the constituent assem

blies called at the direction of President Johnson. A keen ob

server, caustic critic, and evidently a man of moderate political 

views, the Commercial's reporter was not exactly a chauvinistic 

Texan. However, the Mid-west was soon to read from his pen the 

flat declaration that "Texas has a nearer attachment to, and 

acknowledges a deeper interest in, the perpetuity of the Uhion 

of the States than any other of the late members of the Confed-

•i98 
eracy. 

The chauvinism of Texans has been displayed less in 

their treatment of the delegates that assembled in Austin on 

February 7, 1866, than in regard to any other group, legisla

tive or constituent, ever to assenible under the aegis of the 

Texas electorate. Certainly they are not to be compared to 

the similar group that assembled at Philadelphia in 1787, but 

it is a bit surprising to find a Texas historian making the 

96. 
n 
^Truman to Johnson, June 19, I865, "Andrew Johnson 

Papers." 

97ifey York Times, March 5, I866, 

^Cincinnati Commercial, March 20, I866. 
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^rA/r ^^ ^ ^^^ ^^^ ^^ 

assertion that. There was little wisdom and no statesmanship 

among the members of the Convention of 1866." Even a "Black 

Republican" and a "radical" characterized them as "nearly all 

men of character; not all good character, certainly, but of 

positive, assertive, individual character, with strong person

ality and self reliance." One of the bitterest critics of 

everything Texas or Texans wrote from Austin on election day 

that "in all probability" the "rebels . , . ̂ d / elected a 

majority to the Convention," and warned that many of the men 

elected would have greater political ac\anen than the leaders 

101 
of the dominant party at Washington. Ben C. Truman, who was 

often mystified and sometimes exasperated at the ways of the 

Convention members, reported that Texas had elected many men 

of "outstanding ability" as compared to any other of the Con-

102 
federate states. The public in Ohio was informed that both 

the secessionists and their opposition had elected men who 

"displayed talents . . . highly creditable to Texas or any 

other state." ^ There were some grounds for such eulogistic 

^ ^^Wharton, Texas Under Many Flags, Vol. II, p. l45. 

^^^. W, Mills, Forty Years at El Paso (Chicago, 1901), 
p. 26, 

^^^Quoted by Flake's Bulletin, February l6, 1866, from 
a January 8, 1866, dispatch from near Austin to the New York 
Tribune. 

^̂ Ŝfew York Times, February l4, 1866. 

•^^^Cincinnati Commercial, March 11, 1866. 
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estimates of the Texas constituent assembly. 

Twenty-one delegates had a total of twenty-three indi

vidual memberships in constitutional conventions to their 
104 

credit, and had helped frame one territorial, two national. 

and five state constitutions, if we count the Secession Con-

ad 

106 

105 
vention as a constituent body. At least four members had 

pled cases before the thilted States Supreme Court, and two' 

members had taught political science in colleges. Four states ^ 

and the Territory of Kansas had been represented in the national 

Congress by members of the Convention. One member, Benjamin 

Glover Shields, had had the unusual experience of helping to 

frame a constitution—that of Alabama—making laws under that 

instrument, interpreting those laws from the bench, represent

ing his state in the Congress of the United States, and repre

senting the United States as Charge d* Affaires in a foreign 

co\mtry. Five members had been in the Congress of the Texas 

Republic, thirty-eight had served in the Texas Legislature, 

and at least nine had served in the legislatures of other states. 

lo4 
These were, Amzi Bradshaw, Edward Degener, John 

Ireland, J. F. Johnson, M. T. Johnson, A. H. Latimer, H, W. 
Nelson, J, M. Norris, A. B. Norton, I. A. Paschal, 0. M, 
Roberts, James E. Shepherd, B. G. Shields, A. P. Shuford, George 
W, Smyth, Robert H. niylor, William M. Taylor, J. W. Throck
morton, William M. Vamell, John W. Whitfield, and Sam A. 
Wilson. 

^ ^ , G, Shields, George W, Smith, William M. Taylor, 
and Thomas N. Waul. 

0. M, Roberts and James E. Shepherd. 

^^Alabama, Nississippi, Georgia, and Tennessee. 
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Two members, J. W. Henderson and H. R. Runnels, had served as 

Qovemor of Texas, and future governors John Ireland, 0. M. 

Roberts, J, W. Throckmorton, and E. J. Davis were occupants 

of seats in the Convention. Two members were later elected 
1 oft 

to the Uhited States Senate, and four were sent to the 
109 

national House of Representatives. Ten had achieved the 

rank of general, eighteen were to be addressed as "Colonel," 

even before the inevitable promotion that came to veterans of 

the lost cause, four were majors, twenty were captains, four 

could not claim rank above lieutenant, and one had entered 

the war as a private in the Confederate service and remained 

in that rank throughout the war. An actual majority of the 

delegates were lawyers, fifty-one being of that profession; 

sixteen were farmers; six were editors; and an equal number 

were merchants. There were five surveyors, four doctors, one 

publisher and one railroad president. The only flesh and 

blood carpetbagger in the group was a lawyer. 

The position of sixty-seven members relative to seces

sion during the crisis of l86l has been ascertained. Of this 

number thirty opposed secession and thirty-seven favored that 

move. The party affiliation of fifty-eight of these during 

the 1866 election has been learned. Of these, thirty had 

^ J. W. Flanagan, a radical, and 0. M. Roberts, con
servative who was never seated. 

109 
J, L, Camp, who was never seated, R. H, Taylor, 

DeWitt C. Giddings, and Edward Degener. 
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favored secession and twenty-eight had opposed. The thirty 

original secessionists lost only three, or exactly 10 per cent, 

of their number to the so-called radicals of 1866, while the 

anti-secessionists lost eleven, or appi?oximately 39 per cent 

to the conservatives. Thus, almost 25 per cent of the total 

number of fifty-eight had switched positions almost completely 

during the war. Whatever other causes we may ascribe for this 

phenomenon, it is still evident that the era of presidential 

reconstruction was also an era of individuality in Texas.^^° 

Several members of the Convention displayed qualities 

that impressed even their bitterest political foes, while 

others failed to measure up to the expectations of their 

friends. The Cincinnati Commercial doubted the wisdom of the 

citizens of Smith County in sending Oran M. Roberts to the 

Convention, and was never able to forget his prominence in the 

secession movement, Roberts was characterized as a very in

different speaker, but a few days observation and association 

persuaded the correspondent that Roberts was "in every respect 

a courteous gentleman, and one of the ablest legal minds" to 

be found anywhere. The President's confidential agent 

thoiight that Roberts had "outraged decency" by permitting 

0. M, Roberts voted on the same side with S. Degener 
and B. J. Davis 37.8 per cent of the time, John Ireland went 
with them 22,4 per cent, and H, R. Runnels 9.7 per cent of the 
time on national issues, according to a count of votes on 
debts, secession, and emancipation. 

Cincinnati Commercial, March 20, 1866, 
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himself—rather reluctantly it seems—to be elected delegate. 

He concluded that the Texan had "some good sense left" when 

Roberts insisted on having his name withdrawn from considera-
112 

tion as president of the Convention. Roberts had not yet 

mellowed to that calmly Judicious attitude that earned for him 

the title of "Old Alcalde" that he carried for the last two 
113 

decades of his long life, and at times permitted himself to 

It get into a rage that carried him almost to the point of col-
_114 

lapse. Although only fifty years old at the time and with 

most of his career in the future, he was thoiight of as the 

patriarch of the Convention, an impression that was in no way 

contradicted by his long, heavily silvered beard. Some even 

thought that he was becoming senile, but others noticed that 

"the sparks of a young and vigorous mind flashed from those 

••115 
eyes. Uhfortunately, his amazing memory of the microscopic 

details of the national and several state Constitutional Con

ventions, and the use he made of them in debates in the Texas 

Convention, did nothing to endear him or Texas to the then 
116 

dominant party in the North, 

^^^New York Times, March 5, I866. 

^^^Dallas News, May 28, 1894, 
ll4 

New York Times, March 5, I866. 

^ ^ ^ e Clipper (Quitman, Texas), May 12, I866. 

^^^Texas State Gazette, February 13, I866; Hew York 
Times, March 15, lObb. 
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Another future governor did not impress his colleagues 

and critics nearly so well as did Judge Roberts. The highest 

ranking Federal military officer in the Convention, E. J. Davis, 

of Webb County, failed to make a favorable impression on the 

Yankee observers. The Commercial*8 correspondent praised Davis 

for being "so\and to the core," so far as his devotion to the 

Uhion was concerned, but did not seem to be very confident of 

his good Judgment. It was thoitght that his leadership as an 

anti-secessionist and as a renegade to the South during the war 

had given him a measure of prominence perhaps beyond his ability. 

A rather thorough character sketch of the future radical gover

nor concluded with the estimate that he was "a person of rather 

117 
feeble ability and of an obtuse understanding." A fellow 

radical and long-time associate of Davis concurred in that 

opinion as to his ability. He insisted that Davis was person

ally honest, but admitted that he "was inordinately ambitious, 

vain, vindicative . . . and influenced by . . . a set of un-

.118 

scrupulous adventurers. Only small portions of the esti

mates of both General Davis' character and ability made by his 

conservative contemporaries are quotable, probably as such be

cause of his constitutional principles as because of his char

acter or ability. 

117 
Cincinnati Commercial, March 20, 1866. 

^^^lls. Forty Years at El Paso, p. 96. 



76 

An opponent of secession on constitutional grounds, 

l^vls had been elected to the Secession Convention, but a 

secessionist chief Justice gave the certificate of election 

to his arch-secessionist, non-resident opponent, John S. (Old 

119 
Rip) Ford. On refusing to take the oath of allegiance to 

the Confederacy, he was deposed from a district bench and 

driven into exile in Mexico where he tried to organize the 

120 

Mexicans along the border for an invasion of Texas. His in

vasion plans failed, but he recruited a regiment of Texans 

for service in the Federal army and was preparing to transport 

them to New Orleans when he was kidnapped by Confederates and 

ret\u*ned to the north side of the Rio Grande for the purpose 

of "leaving him permanently planted in the soil of the coun-

try." The protests of the Mexican government at the viola

tion of her territory Induced General H. P. Bee to return 

Davis to Mexico, much to the regret of Texans. Davis then 

proceeded to New Orleans, organized a regiment of Texas vol

unteers, participated in the Sabine Pass fiasco, reached the 

John Salmon Ford, "The Memoirs of John Salmon Ford" 
(MS. E, C, Barker History Center, Uhiversity of Texas, Austin, 
Ttexas, microfilm copy. Southwest Collection, Texas Technologi
cal College, Lubbock, Texas), p. 967. Hereafter cited as 
Ford, "Mssiolrs.* 

^^^Dallas Herald, December 6 and 12, I862. 

^^J. A. Quintero to Judah P. Benjamin, March 21, I863, 
"Pickett Papers" (MSS Division, Library of Congress, micro
film copy. Southwest Collection, Texas Technological College, 
Lubbock, Texas); Lord, The Freemantle Diary, p. 8. 
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field at Mansfield in time to protect the rear of Bank's army 

in the retreat, and was commissioned a brigadier for that ex-
122 

plolt. Rebellious Texans could never forgive him for his 

last military exploit; accepting the s\irrender of General E, K. 

Smith on behalf of General E. R. S, Canby.^^^ 

The ex-governors of Texas in the Convention fell woe

fully short of the expectations of the Yankee reporters. H. R. 

Runnels was described In the Commercial as being "hide bound" 

in his blind prejudices against the national government. He 

was described as being "vicious" and "of a taciturn, surly 

disposition" and of even less than mediocre ability. It was 

admitted, however, that long practice had taught him some par

liamentary skill, by which "he exerted no little bad influence 

on the Convention, "^^^ Ben C. Truman, who insisted that Texas 

was repz*esented by more able and tz*uly patriotic men than any 

other Confederate state, could find nothing on which to com

pliment Runnels. He gave Runnels the distinction of being 

"the meanest rebel" he had met at any constituent assembly in 
125 

the South, ^ His rebel contemporaries were a bit kinder to 

the ex^ovemor. However, F. R. Lubbock conceded that Runnels 

^^Slake's Bulletin, September 8, 1865, 

^^3official Records, Ser. I, Vol. XLVIII, Part II, p. 62I, 

^^Cincinnati Comae re ial, March 20, I866. 

^ ^ ^ w York Timei^ March 5, I866. 
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was "no oj?ator," and Roberts admitted his weakness as a 

speaker, but stated that Runnels "expressed his ideas tersely 
1,127 

and briefly, while another contemporary ascribed to him 
-128 

only "fair ability," and a Texas historian of the next 

generation asserted that his "sole claim to fame is that he 
129 

once defeated Sam Houston for governor." 

J. W. Henderson suffered even more severely at the 

hands of the Yankee reporters. The Cowmercial described him 

as "a man of huge frame, brutal physiognomy, low forehead, 

eyes with an almost idiotic stare, and a voice of amazing pro

portions." That reporter was even less favorably impressed by 

Henderson's character, describing the Texan as "a course, 

boorish, boisterous demagogue, a man of mean intellect . . . 

/yhoBe/ ino<^ierent and ungraimnatical sentences are Jerked out 

piecemeal between his heavy and frequent ejections of tobacco 

slaver." Some parliamentary shz*ewdness was ascribed to Dele

gate Henderson, but "bluster and bullying" were said to have 

130 
been his main tactics. Unionist editors in Texas damned 

Henderson with silence rather than faint praise. Hermann 

126 
lAibbook, Six Decades in Texas, p, 211. 

^^Wooten, A Comprehensive History of Texas^ 1685 to 
JL827, Vol. II, p. W. 

^ 0 . N. Klttrell, Governors Who Have Been and Other 
Public Men of Texas (Houston, 1921), p. 921. 

^ ^^^Wharton, Texas Under Many Flags, Vol. II, p. 65. 

^^^Clncinnati Commercial, March 20, I866. 
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Flake had considerable favorable comment on both the character 

and ability of several secessionist members but placed Hender

son in a separate category by merely stating that "Governor 

-131 
Henderson is elected to the Convention," while the Evening 

H132 

News demoted him still fuirther by stating only that "Ex-

Lieutenant Govez*nor Henderson is a member of the Convention. 

Two Confederate brigadiers who had been quite reluctant 

to be entered as candidates for the Convention because of their 

pre-war secession attitude as well as their prominence in the 

army were severely condemned at first by the Yankee Journa

lists in Austin, but soon won both their confidence and respect. 

General T. N, Waul had been a fire-eating secessionist before 

the name of Abraham Lincoln became a byword in Texas. As early 

133 
as 1859 he had openly advocated secession as wise. ''"' At the 

time of the secession crisis he ridiculed the warnings of 

Judge Bell, Robert H. Taylor, Sam Houston, and others, that 

secession meant a long, bloody, and hopeless war, by promising 
134 

to "drink all the blood" that would be spilt over secession. 

General John W. Whitfield, one of the leaders of pro-slavery 

migration into Kansas and organizer of "border ruffians" for 

armed conflict in that unhappy territory as well as first 

^^^Flake's Bulletin, January I6, I866. 

^^^The Evening News (San Antonio), February 1, I866. 

^^^Southem Intelligencer, September 17, 1859. 

13^Flake*8 Bulletin, January I6, 1866. 
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territorial delegate to Congress from the pro-slavery Kansas 

135 
government, had equipped at his own expense a sq\iadron of 

136 

Confederate cavalry, ^ and served with diatinction through

out the war under the boy prodigy. General L. S. Ross, coming 

off the field without honors only once, and that when he tried 

to persuade his Texans that they would be more valuable as 

137 
foot than as mounted troops. "̂  Both generals had learned 

much during the war, accepted in good faith their paroles and 

were soon "exerting their best influence towards rekindling 

a proper spirit" towards the national government, and "for

bearance and humanity towards the freedmen," ^ Both generals 

impressed Ben C. Truman with the sincerity of their "inten

tion to act in complete good faith," and he expressed the con

viction that "to-morrow, if the Uhited States should go to war 

with any nation on the earth, these very men would be among 
139 

the first to offer their services to President Johnson." 

Both generals voted consistently with the conservatives, but 

^^Jay Monagan, The Civil War on the Western Border, 
1854-1865 (Houston, 1955). PP. 14. 50, 88; Biographical Direc
tory of the American Congress, 177^-1949, p. 20)2. 

136 
"Police Court Minutes of Lavaca County" (Manuscripts 

County Clerks Office, Hallettsville, Texas), Book C, p. 55. 
^'Keen, "The History of Newton Asbury Keen's Life," 

p. 64. 
138 
•^"Testimony of Brevet Major General Christopher C. 

Andrews," House Reports, 39 Cong., 1 Sess., No. 30, Vol. II, 
Part IV, p. b4, 

^^New York Times, April 1, 1866. 
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Whitfield took the rather liberal, and at that time courageous, 

course of sharply opposing any constitutional barrier to the 
i4o 

creation of educational facilities for Negroes, while Waul 

attempted to retain for the state the mineral wealth it still 

retained by the continuation of the old Spanish land system.^ 

Certainly the most picturesque character in that as

sembly of unique personalities, was A. B. Norton. Born into 

a prominent Ohio family, he entered Whig politics as an elec-

142 
tor for Henry Clay before reaching his majority, and on be
ing twitted for his beardlessness, vowed never to shave or 

143 
cut his hair until Clay should be elected President, a vow 

he had kept for sixteen years when he nominated his friend Sam 

Houston for President at Baltimore in the "rump" convention 
144 

that nominated John Bell, and had still kept when the Texas 

Convention met. As editor of the Intelligencer in opposition 

to John Marshall's Gazette, Norton had carried on a verbal 

145 
duel for several years prior to the secession of Texas, and 

flake's Bulletin, March 28, 1866; Texas State 
Oasette, March 27, lOfab; Journal, pp. 277-278̂ 1 

Journal, p. l60. See infra. Chapter IV, p. 

^^^The Harrison Flag (Marshall, Texas), December 11, 
1865; Cincinnati commercial, March 20, 1866. 

•'•̂ îfiiiiams and Barker, The Writings of Sam Houston, 
Vol. VIII, p, 6, 

* Llerena Friend, Sam Houston; The Great Designer 
(Austin, 1954), p. 315. 

^^5viilisjB S. Oldham, "Colonel John Marshall," South-
western Historical Quarterly, Vol. XX (1916-I917), pp. I32-
l45, passim. 
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when the fatal step was taken "Norton seceded from Texas."^^ 

Leaving Texas immediately after secession, he went back to 

<»iio where he "quietly practiced his Federal Citizenship dur

ing the war." He found time, however, to minister to the 

needs of Confederate prisoners of war in Camp Chase and on 

Johnson Island, a mission of mercy in which he is credited 

with saving the lives of numerous Texans, and in which he 

is said to have "taxed the generosity of his kindred and 

friends."^^® 

Norton was as well educated as any man in the Conven

tion, having graduated from Kenyon College, Ohio, and taken 

149 
formal training in law beyond the bachelor degree. He was 

considered an able editor and a polished writer, some of his 

150 
articles having appeared in prominent magazines in the North. 

His long beard and hair gave him a "vowish appearance"^ that 

seems to have detracted scmewhat from his influence, and a 

reporter from the North, sympathetic with Norton's strong Uhion 

sentiments, admitted that he was a "desultory speaker, and of 

^^^Dallas Herald, February 10, 1866. 

'The Harrison Flag, December 11, 1865; The Advertizer 
(Bastrop, Texas;, February 5, 1866. 

^ ^ 1 1 1 lam S. Speer and John Henry Brown (editors). 
Encyclopedia of the New West (Marshall, Texas, I88l), p. 228. 

Evening Post (San Antonio), February 3, 1866. 

^Cincinnati Commercial, March 20, 1866, 

^^^Houston Telegraph, February 12, 1866. 
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somewhat impractical notions." Norton was "principally en-

gaged in harmonizing" "̂̂  the opposing factions throughout the 

Convention as he had been in his home community prior to elec

tion. He consistently refused to be drawn into any extreme 

position, and the fact that he introduced more resolutions into 

the Convention than any other delegate only indicates that he 

154 
was attempting to find common ground for the opposing factions. 

Moderates were not likely to remain popular in the post-war era, 

and Norton was no exception. 

Perhaps the ablest of the "ab initio," or "Radical" 

group, as they were soon to be called, was Edward Degener, the 

only foreign-bom member of the Convention. Bom at Brunswick, 

Germany, Degener was given formal education in both German and 

English universities, became an ardent adherent to the equali-

tarian political theories of the mid-nineteenth century liber

als, and entered politics. Twice a member of the legislative 

body of Anhalt-Dressau, he took part in the German Revolution 

of 1848 that attempted to establish a German Federation. As a 

member of the German National Assembly, he helped write the 

abortive constitution drawn up at Frankfurt-am-Main in 1848. 

In the reactionary counter revolution, Degener was forced into 

345. 361. 3Er 

^Cincinnati Commercial, March 20, 1866. 

^ ^ ^ l l a s Herald, February 10, 1866. 

^^Journal, pp. 28, 65, 71, 97, 98, 183, 266, 286, 306, 
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exile and came to America.^^^ About I850 he arrived at Sister-
156 

dale and undertook to farm. Soon he was in politics again, 

and in I854 was sent by the Oerman-Americans of San Antonio to 

a nation-wide meeting of Germans at Saint Louis, where he 

helped frame a "platform" or statement of political principles 

for the Oerman citizens of America. Among other revolutionary 

ideas in that instrument was one advocating compensated eman

cipation. The storm of opposition that, or any kind of eman

cipation, suggestion provoked should have foijwamed Degener of 

157 
the fate of his later efforts on behalf of the Negroes. As 

an active opponent of secession, Degener suffered severely for 

his convictions. Two of his sons were "foully murdered when 

they and a group of their fellow Germans attempted to leave 
_158 15Q 

the state. and he was Imprisoned for his Uhion sentiments. 

His strong Teutonic accent made him subject to some ridicule at 

first, one correspondent denominating him "the advocate of 
-160 

negro suffrage, lager beer, sour krout und Oott for Damn. 

•^'biographical Directory of the United States Congress, 
1774^1949 (Washington, 1950), P. 1071. 

^Ibid. t R. L. Beisle, History of the German Settle
ments in Texas (Austin, 1930), p. 171. 

^'New Braunfelser Zeitung (New Braunfels, Texas), 
December 19, 1854. 

158 
Cincinnati Commercial, Msirch 20, I866, 

159 
Biographical Directory of the United States Con-

i, 1774.1549; p. 1071. 
160 

Texas State Gazette, February I6, I866, 
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However, his "marked ability . . . untiring industry . . . and 

sensible views" on many subjects brought the comment that "he 
^ . -161 

commanded respect, and was treated with courtesy," 

Perhaps the most enigmatical character in the Convention 

was Robert H. Taylor of Fannin County, Bom at Columbia, South 

Carolina, he went to Georgia at the ripe age of thirteen to 

attend college and later study law. Three years before he 

reached his majority a special act of the Georgia Legislature 

permitted him to practice law. Soon after opening his prac

tice he married and moved to the Republio of Texas, settling 
162 at Bonham in 1844. Scarcely two years later he had attained 

such popularity as to be elected an officer in Colonel "Jack" 

Hay;' regiment, and served throughout the Mexican War. ^ His 

South Carolina background and enormous property in slaves— 

he is said to have assessed his property of this type at 
164 

f70,000 in i860 'd not inhibit him from opposing the se
cession movement. He spoke eloquently, logically, and, as 
events proved, prophetically, against the Ordinance of Seces-

165 
sion during the crisis of 1861, and signed the anti-

^^^Cincinnati Commercial, March 20, I866. 

^^^E. W. Swindell (ed.), A Legislative Manual for the 
State of Texas (Austin, l879), p. 257. 

S i l " P' 258; Williams and Barker, The Writings 
of Sam Houston, Vol. VII, p. 268. 

Cincinnati Commercial, March 20, I866, 

^"^Southem Intelligencer, January 28, I86I, 
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secession "Address to the People of Texas," along with J. W. 

Throckmorton and other anti-secession members of the Eighth 
166 

Legislature. After secession and the outbreak of war, he 

raised three regiments for the Confederacy, and gave the equip

ment for Howell's battery of Confederate artillery from his 

own private fortxme, ' He accepted the command of one of the 

regiments he had raised and served throughout the war, seem

ingly with as much zeal and courage as he had displayed in op-

168 
posing the fatal secessionist movement. A Waco correspondent 

observed Colonel Taylor enroute to the Convention and remarked 

that his "individual phiz was looking as radical as it looked 
t.169 

secesh when he commanded a z*ebel regiment. Evidently he 

was, for to populate his gigantic land holdings in North Texas 

he had contracted to give eighty acres of land to each of 

thirty members of the First Iowa Cavalry Regiment in an effort 

to start immigration his way. He was considered by one care

ful observer as "the most uncompromising" Uhion man in the en

tire Convention, and was described as being of a "rather testy 

and irascible temper, and possessing an almost unstinted com

mand of scathing language . . . showed himself . . . to possess 

Southern Intelligencer, February 6, I861. 

Swindell, A Legislative Manual for the State of 
Texas, p. 258. 

168 
Houston Telegraph, February 3, I866, 

^^9jnllas Herald, February 17, I866. 



87 

not only a very . . , great power of sarcastic repartee, but 
,,170 

also of logic." A less objective critic thought that he was 

a very shrewd opportunist, asserting that "Bob is feline in all 

his gravitations—kick him up or kick him out, throw him down 

or throw him up, let Dame Fortxine toss him as she may, he is 

always sure to light upon his feet." 

The members of the Texas Convention, therefore, were 

not lacking in ability, eccentricity, or Individuality, and 

possibly were not lacking in essential loyalty to the United 

States government, (Loyalty is too intangible to be measxu^d 

and opinions are too varied as to what constitutes loyalty for 

any dogmatic statements to be made as to whether any single 

member was disloyal^ If. loyalty or its opposite is to be dis

covered with reference to the supremacy of the Uhited States 

government, all members were loyal for not a single delegate 

was in opposition to a declaration of the supremacy of the 

national Constitution and specific renunciation of the right 

of amy state to secede. If the test be made on the question 

of the perpetuation of chattel slavery, the entire body was 

loyal. However, if the crucial test is a retroactive one, con

cerning whether secession had always been treason, a majority 

were disloyal. Or, if the loyalty of the delegates is to be 

determined over the question of where sovereignty rests, in 

170 
Cincinnati Coimnercial, March 15, 1866. 

^7lDallas Herald, February 17, 1866. 
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the people of the entire nation or in the people of the several 

states and acting through their state governments, then an over< 

whelming majority of the Convention was disloyal. Many were 

still inclined to use the term "the sovereign State of Texas." 



CHAPTER III 

MEETING NATIONAL REQUIREMENTS 

The delay in calling a convention in Texas gave the 

delegates an opportunity to profit by the mistakes made by 

constituent assemblies in the other former Confederate states. 

The Convention members were unanimous in their public pro

fessions of a desire to comply fully with President Johnson's 

plan of reconstruction. That plan had been spelled out In 

detail, although never in a single document, before the dele

gates converged on Austin. Every state that had reorganized 

under his plan had disappointed the President In some way, 

and he seems to have looked to Texas to Justify his faith 

that the South would voluntarily do every reasonable thing 

that the northern radicals were demanding she be compelled to 

do. The Executive had indeed weakened his own position in in

sisting that the South be trusted, and there was an element 

of pathos in his message to the Texas Convention. As the 

delegates began their deliberations, Johnson reminded them 

that it was of the utmost importance that the proceedings of 

their Convention be prudent and of the most temperate charac

ter, because much of the outcome of conflicts in Washington 

2 
would depend upon their proceedings. 

Houston Telegraph, November 24, I865. 

Johnson to Hamilton, February I3, I866, "Texas Execu
tive Correspondence." 

89 
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Possibly the greatest blow struck at the hopes of the 

moderates of the nation came when "the proud and stubborn 

Texans played into the hands of the radicals."^ Perhaps the 

delegates to the Texas Convention could not have spiked the 

guns of the radicals, but the President must have been keenly 

disappointed when they provided his enemies with ammunition. 

President Johnson considered it difficult and perhaps unwise, 

to anticipate questions that might arise under provisional 

governors, and consistently refused to make any definitive 

policy statement on the numerous questions which conventions 
4 

in the South faced. A review of the acts of other former 

Confederate state conventions on national issues, and the 

President's reaction to them, is therefore necessary to an 

understanding of what Texas was expected to do. 

Prior to Johnson's elevation to the presidency, the 

citizens of Arkansas behind Union lines had established a 

constitution that seems to have met with Johnson's approval. 

A convention held at Little Rock had, on January 19, 1864, 

disposed of the ordinance of secession by declaring that it 

"is not now, and never has been binding and obligatory upon 

the people," repudiated the Confederate state debt, and 

R. N, Richardson, Teacas, the Lone Star State (Bngle-
wood Cliff, New Jersey, 195»), P. 204. 

4 
William H. Seward to B, F, Perry, September 6, I865, 

and September 29, I865, Senate Executive Documents, 39 Cong,, 
1 Sess., No. 26, pp. 117, 110. 
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declared that slavery should "never hereafter exist." Citizen

ship was virtually denied the emancipated Negroes by the pro

visions that only "free white males" should be permitted to 
5 

own and bear arms, Arkansas also recognized as valid all acts 

6 

of the secession government not connected with the war. John

son's long record of cooperation with the government established 

under this constitution should have made it clear that he con

sidered secession null and void ab initio, and yet believed 

that the state governments under the Confederacy were de facto 
7 

and competent in all functions not associated with rebellion. 

Both Louisiana and Virginia had reorganized prior to 

Johnson's elevation to the presidency. In the former state, a 

convention called under the direction of General N. P. Banks, 

on July 23, 1864, disposed of the slavery question by decreeing 

that the property right of one person in another was forever 

abolished and prohibited throughout the State. The state war 

debt was never to be held valid by the legislature, but Negroes 

were excluded from the polls and only vague provisions defined 

^ . N. Thorpe (ed.)^The Federal and State Constitutions, 
Colonial Charters, and Other Organic Laws of the States, 
Territories, and Colonies, Now or Heretofore Forming €Re United 
States of America (7 vols., Washington, 19<59), Vol.^I, pp. 288-
585r Hereafter cited as Thorpe, Constitutions. 

Ibid., p, 290; The Delta (New Orleans, Louisiana), 
Februarylir 1864. 

'Hugh McCulloch, Men and Measures of Half a Century 
(New York, 1888), pp. 379-3(}l, indicates that congress gave 
at least a measure of cooperation to this civil government 
also. 
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Q 

their civil rights. Not even the marriage of slaves prior to 

their emancipation was declared to be legal, although the Peli

can state had long recognized the rights of free persons of color 

to own and transmit property and to exercise all other basic 
9 

civil rights. 

The Virginia delegates from those parts of the state be

hind the ttiion lines met at Alexandria on February 13, 1864, 

and on April 13 adopted a constitution that declared slavery 

forever abolished, proclaimed to the world that the attempt at 

secession had been an act of usurpation and consequently null 

and void ab initio, and prohibited the payment of debts con

tracted in support of the rebellion. No political privileges 

were made available to freedmen, but all civil rights as to 

security in person and property were guaranteed to them. Thus 

the Old Dominion met Lincoln's requirements without giving the 

Negroes the vote, but not without declaring secession an act of 

rebellion from its inception, Johnson*8 approval of the 

8Thorpe, Constitutions, Vol. Ill, pp. 1429-1448, passim. 

^Picayune, July 27, 1864, There was uncertainty as to 
the admission of negro testimony in all cases according to the 
editor. However, his argument that the custom of admitting 
the testimony of free persons of color in civil cases was 
precedent enough for a continuation of that practice, and that 
the Latin custom whereby even bond negroes had been brought to 
the witness stand at the discretion of the court even in capi
tal cases would admit Negro testimony was probably correct. 

Journal of the Constitutional Convention which Con
vened at Alexandria, on the 13th Day of February, 1004 Ulex-
andrla, 1864;, pp. b'£ rr. 
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governments created by his predecessor was implicit in his 

cooperation with the officials in those states. He signed 

the Tennessee Constitution embodying both an ab initio declara

tion of the nullity of the secession ordinance and recogpiition 

of the de facto state government during the war while he was 

governor of that state. This was well known in Texas, but it 

was expected that he would specify more clearly the require

ments in states reconstructing under his direction. For that 

reason, the Texans watched with keen interest the progress of 

reconstruction under Johnson*s direct supervision. 

Mississippi*s Convention was the first to meet under 

Andrew Johnson's plan of reconstruction. The President had 

high hopes that it would repudiate the debt incurred in pici-

ecution of the war, make an ab initio declaration as to the 

nullity of the secession ordinance, and declare the slaves free 

in accord with the examples set by the four states that were 

already in process of reconstruction. In addition to these 

hopes, he wired Oovemor W, L, Shairkey on the eve of the meet

ing of the Convention that he hoped that the delegates would 

grant limited suffrage to the freedmen. In urging that Missis

sippi take such a phenomenal step, the President reasoned that: 

If you could extend the elective franchise to all per
sons of color who can read the Constitution of the 
United States in English and write their names, and 
to all . . . who own real estate valued at not less 
than two hundred and fifty dollars . , . you would 
completely disarm the adversary and set an example the 
other states will follow. This you can do with perfect 
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safety, and you thus place the southem States, in 
reference to free persons of color, upon the same 
basis with the free states.H 

The Mississippi delegates did not see fit to fulfill 

Johnson's fond expectations. On August 21, 1865, they merely 

recognized the abolition of slavery as a fait accompli, by 

declaring in Article VII of their amended constitution that 

"The institution of slavery having been destroyed by the power 

12 
of the Uhited States, it should no longer exist in the state. 

The Thirteenth Amendment to the Federal Constitution was not 
13 

ratified, -* and the civil rights and political privileges of 

the freedmen were not fixed by specific constitutional pro

visions, but it was ordered that the legislature should pro

vide for the protection amd security of the person and property 

of the ex-slaves, and "guard them and the State from the evils 

that may arise from their sudden emancipation."^^ The Ordinance 

of Secession was disposed of by a declaration that it "is here-

15 
by declared to be null and void." The use of the present 

Johnson to W. L. Sharkey, August 15, I865, Senate 
Executive Documents, 39 Cong., 1 Sess., No, 26, p, 229. 

12 
Journal of the Proceedings and Debates in the Consti

tutional Convention of the State of Mississippi, August, 1065 
(Jackson, Mississippi, 1005, p, 290;. Hereafter cited as 
Mississippi Journal. 

13 

Ibid., p. 307. 

^^Ibid., p, 299. 

^^Ibid., p. 296, 
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tense eliminated any possible ab initio interpretation of their 

declaration. Furthermore, the entire tenor of the debates on 

the subject shows that an overwhelming majority of the delegates 

firmly believed that the right to secede still existed, and 

would continue to exist until specifically renounced by the 

several states, a renunciation they did not choose to make. 

President Jc^nson was furious at the refusal of Mississippi to 

ratify the Thirteenth Amendment amd declare secession null ab 

initio amd at the election of a slate of state officers that 

included am unpardoned Confederate general as governor. When 

finally informed of the action, Johnson ordered the provisional 

governor to continue his duties "until further notice from this 
.16 

office." 

North Carolina held two conventions under Presidential 

Reconstruction, but only the first had completed its work in 

tine for her exaunple to be of value to Texas, From October 2 

to 19, 1865, the delegates in the first convention battled with 

their "sins" and their consciences. On the fourth day of their 

deliberations the ab initio faction triumphed gloriously when a 

resolution declaring that the state Ordinance of Secession of 

17 
May 20, 1861, "is amd hath always been null and void." The 

Seward to Sharkey, November 3, I865, Senate Executive 
Documents, 39 Cong., 1 Sess., No. 26, p. 78. 

17 
Journal of the Convention of the State of North Caro

lina at Its session of 1^)5 tRaleigh, 1005J, P. 192; Sena^ 
Executive Documents, 39 g^g., 1 Sess., No. 26, p. 29. 
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Convention left the status of civil rights for Negroes to be 

fixed by the legislature, but declared valid all ministerial 

acts of Confederate state officials, as were all laws not in 

conflict with the United States Constitution or laws of Con

gress. When a delegation elected by the convention presented 

their work to the President, he complimented them, but said 

they had not accepted the amendment abolishing slavery, which 
ift 

he thought it important they do. 

South Carolina, "the leader on the dreary road to se-

ifl9 

cession held her Convention at Columbia in a rented build
ing near the ashes and ruins of her former capltol, September 

_^ 20 
13 to 27, 1865. The example she set was not a good one. Few 

of her 117 delegates were as perspicacious as Paul F. Hammond 

of Edgefield District, who urged a resolution that "sovereignty 

^ej a unit absolute and indivisible, which in all nations must 

exist somewhere, resides in the Americam people, amd its author-

ized r,pre.,„t.tlv. . . . i. th. fed.r.l gov.m„ent."" Th. 

18 
Houston Telegraph, November 29, 1865; Flake's Bulletin, 

November 20, 1005, Coming at the beginning of the delegates 
campaign, the news of President Johnson's attitude on the 
Thirteenth Amendment was certainly known by the delegates be
fore they started their deliberations. 

19 rt^ 

Texas State Gazette, November I5, 1865. 

^ouse Committee Reports, 39 Cong., 1 Sess., No. 30, 
Vol. II, Fart IV, p. 31; Senate Executive Documents, 39 Cong,, 
1 Sess., No. 26, pp. 120-I75I 

21 
Senate Executive Documents, 39 Cong,, 1 Sess., No 26, 

p. 134. 
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delegates refused to deny categorically the right of secession, 

but after six dagrs of deliberation "repealed" the ordinance of 
22 

December 20, i860. They tacitly admitted the sovereignty of 

the Uhited States by altering the oath of office, adopted in 

1834, that had required all state officers to swear supreme 

loyalty to the state above the nation.^ They refused to re

pudiate their war debt, on the ground that the "honor of the 

sovereign State of South Carolina" was at stake on that issue, 

but on the other hand, they mustered the humility to request 

the federal government to permit the state to pay with 5 per 

cent bonds the special direct tax on the ground that "The State 

is so much impressed ^ I c / it cannot meet the tauc lamiedlately," 

They refused to ratify the Thirteenth Amendment, for the valid 

reason that Congress had, in submitting it, provided that it 

should be ratified by "the legislatures of the several States" 

rather than by conventions. 

President Johnson made known his disapproval of South 

Cairollna's action in no uncertain terms. Governor B. F. Perry 

attempted to "explain" the attitude of his Convention, but re> 

ceived a wire from Secretary Scwaird stating the President's 

Senate Executive Documents, 39 Cong., 1 Sess., No. 26, 
p. 173. 

23 
"Pardon Application of C. C. Menninger," as quoted by 

J, T. Dorris, "Pardoning the Leaders of the Confederacy," 
Mississippi Valley Historical Review, Vol. XV (June, 1928), 
p: 11. 

24 ^ 
San Antonio Herald, November 20, I865. 
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uncompromising stand. On behalf of Johnson, Seward wired: 

He is not . . . satisfied with the explanations . . . . 
He deems necessary the passage of adeqxiate ordinances 
declaring that all insurrectionary proceedings in the 
State were unlawful amd void ab initio . . . . The 
objection which you mention to the last clause of 
the constitutional amendment is regau*ded as querolous 
and unreasonable . . . . The President considers the 
acceptance of the aunendment by South Carolina as in
dispensable to a restoration of her relations with 
the other States of the Uhion.^5 

The Texas Convention could not plead Ignorance of the Presi

dent's desire for an ab initio disposition of the Ordinance 

of Secession and ratification of the Thirteenth Amendment, be

cause this declaration of the President's policy was publicized 
26 

27 

26 
thro\2ghout the South, and was well known in Texas before the 

Convention assembled, 

Alabauna completed its first post-war constitution on 

September 30, I865, and set several precedents that were fol-
28 

lowed by other states. It declared that slavery was no longer 

^Seward to B. F, Perry, November 6, 1865, Senate Execu
tive Documents, 39 Cong., 1 Sess., No. 26, pp. 197-198. 

26 
L. E. Parsons to Sewau:*d, December 2, I865, "Report of 

the Joint Standing Committee on State amd Federal relations in 
the legislature of the State of Mississippi, on the proposed 
amendment to the Constitution of the United States" (Jackson, 
1866), p, 23; William Marvin to Seward, November 23, I865, 
Senate Executive Documents, 39 Cong., 1 Sess., No. 26, pp. 109, 
79-80, 21b. 

27 
Houston Telegraph, December 13. I865; Flake's Bulletin, 

October 20, November 29, December l4, I865, January 3, lObb. 

^ New York Times, March 5, I865. 
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to exist in the state, but copied the Mississippi declaration 

that made emancipation entirely an act of the Uhited States.^ 

A verbatim copy of the requirement by Mississippi that the 

state legislature protect the freedmen from the evils arising 

from sudden emancipation was inserted in the Alabama Constitu

tion. Negroes were barred from the polls, but no other dis

crimination against the freedmen was placed in the basic law. 

The Alabama Convention also ignored the Thirteenth Amendment, 

amd the President refused to release the provisional governor 

from duty imtll the legislature provided for in the constitu

tion had met amd, at the President's continued insistence, 

ratified the amendment. On December 2, I865, the aunendment 

was adopted by an overwhelming vote, amd Governor Lewis E. Paul

sons begged Secretary Seward to: "Please see that Alabauna is 

announced as the 27th State" to ratify, and hence make effec-

30 
tive, that Article. The news that Alabama had ratified the 

Thirteenth Amendment reached Washington Just before Congress 

assembled, but knowledge of what Alabauna had refused to do 

earlier was more impressive than what she had done at last. 

Georgia's Provisional Oovemor, Jaunes Johnson, as

sembled a convention in October, I865, under the same 

^Lewis E, Paulsons to Andrew Johnson, October 3, I865, 
Senate Executive Documents, 39 Cong,, 1 Sess,, No. 26, pp. 97-

^ L. E. Parsons to Seward, December 2, I865, Senate 
Executive Documents, 39 Cong., 1 Sess., No. 26, p. 109, 
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regulations applied to those in Mississippi and the Carolinas. 

There were several unpaû doned members-elect, but the President 

agreed to pardon all those whose applications were approved by 
31 

his provisional governor. To Governor Johnson's query as to 

whether the assembled delegates were to take amy oath, amd if 

80 what oath. Acting Secretary of State Williaun Hunter informed 

him that "the Amnesty oath is preferred for the purpose."^ 

Whether Oovemor Johnson's recommendations failed to reach the 

Depaurtment of State, or he refused to recommend clemency for a 

few prominent convention leaders is uncertain, but am unpardoned 

rebel, Herschel V. Johnson, was very prominent in the business 

of the Qeorgia Convention. Although he was originally am amti-

secessionist, Herschel V. Johnson was am extreme states rights 

Democrat amd as president of the Qeorgia Convention was a dom-

inamt figure in determining the behind-the-scenes policy declar-

33 

ations, 

As a preamble, the Cracker State constitution framers 

recognized no authority above "the people of the State of 

^Sr, Hunter to J. Johnson (Telegrauu), October 17, I865, 
Senate Executive Documents, 39 Cong., 1 Sess., No. 26, p. 80. 

^^. Hunter to J. Johnson (letter), October 17, I865, 
Senate Executive Documents, 39 Cong., 1 Sess., No. 26, pp. OO-
BTT" 

33 
Herschel V, Johnson, "The Autobiography of Herschel 

V. Johnson," American Historical Review, Vol. XXX (1925), 
p. 33^. 
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Qeorgia," other than "Almighty God,"^ contrary to the demamd 

that all rebel states acknowledge the supremacy of the Consti

tution of the United States, and all laws consonant therewith. 

They then proceeded to "repeal" their Ordinance of Secession, 

in complete defiance of the President's known wishee.^^ They 

were equally as intramsigent on the matter of the debts in

curred in support of the late rebellion, to October 27, I865, 

the framtic provisional governor wired Secretary Seward, "We 

are pressed on the war debt," and asked what the convention 

should do.-^ The reply indicated that the President had not 

wavered in his original determination on this point, Seward 

replied: "The President of the United States cannot recognize 

the people of amy state as having resumed the relations of 

loyalty to the Union that admits as legal, obligations con

tracted or debts created in their name, to promote the war of 

-37 
the rebellion. The Oeorgians manifested some hesitamcy, but 

34 
Preamble of the ̂ ^orgia/ Constitution," Senate Ex

ecutive Docxunents, 39 Cong,, 1 Sess,, No. 26, p. 82. 

^^I^w Georgia newspapers are available for use in this 
study, but the President's emphatic repudiation of the South 
Cau?olina "repeal," action of the preceding month could not 
conceivably have gone unnoticed in the auSJoining state. 

^J. Johnson to Sewau^, October 27, 1865, Senate Execu
tive Documents, 39 Cong., 1 Sees., No. 26, p, ol. 

37 
Seward to Jaunes Johnson, Senate Executive Documents, 

39 Cong., 1 Sess., No. 26, p. 81. It was stated in the 
Oeorgia Convention that a telegram from the President in addi
tion to the one from Seward had been received (Ibid., p. 92) 
but no trace of that message has been found during this study. 
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finally passed an ordinance "to render null and void all debts 

. . . created for the purpose of cairrylng on the late war 

against the Uhited States," decreed that, since the normal 

revenue would have cared for the expenditures of their govern

ment apart from the war, all state debts were void, but left 

the coiirts open for adjudication of claims against the state 

for any civil debts contracted since secession,^ No objection 

was found with the President's policy of recognizing the min

isterial acts of state officials during the war. They refused 

39 
to ratify the Thirteenth Amendment, but declared the slaves 

freed "by the government of the Uhited States," provided that: 

This acquiescence . . . is not intended to operate as 
a relinquishment, or waiver, or estoppel, of such 
claims for compensation for loss sustained by reason 
of the emancipation of his slaves, as any citizen of 
Qeorgia raay,.^ . . wake upon the , . . ̂ TJhited States/ 
government.^0 

Oeorgia also disregarded the President's request for 

limited Negro suffz*aLge by reenacting the provision that "The 

38 
Seward to James Johnson, Senate Executive Documents, 

39 Cong., 1 Sess., No, 26, p. 93. 
39 
Journal of the Proceedings of the Convention of the 

People of Oeorgia, 10b5 (Millidgeville, Qeorgia, 1865), p, 209, 
They noted that Congress in submitting that Article had pro
vided that it should be ratified "by the legislatures of the 
several States," Congressional Globe, 38 Cong,, 2 Sess., 
p. 1271. 

*^"The Constitution of the State of Georgia," Article 
I, section 20, Senate Executive Documents, 39 Cong., 1 Sess., 
No. 26, p. 83. 
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electors . . . shall be free white male citizens of this 
«^1 

State. No constitutional regulations as to civil rights 

for freedmen were made, but a special committee was created 

to prepare a code of laws for submission to the next meeting 
42 

of the general assembly. 

For some mysterioiis reason a report of the results of 

the deliberations of the Qeorgia Convention had not reached 

Sewaird almost two months after the adjournment of that body. 

About December 18, I865, Sewau:̂  demamded of Oovemor Johnson 

certified copies of all resolutions and alterations to the 

constitution of the state, although printed copies had been 

mailed a month earlier and telegraphic suznnarles even ear-
43 Her. -* Qovemor Johnson, in the meamtime, had telegraphed the 

Secretary of State that the Georgia legislators had refused 

by a laurge majority to ratify the Thirteenth Amendment. The 

Secretary instamtly wiẑ ed back the urgent "request" that the 

provisional governor "submit to the consideration of the legis-
44 

lature of Georgia" the auaendment to which they objected. 

4l 
"The Constitution of the State of Oeorgia," Article 

V, section 1. Senate Executive Documents, 39 Cong., 1 Sess., 
No, 26, p. 88. 

42 
Ibid. , "Resolution to Raise a Comsilttee of Five," p. 

95. 
43 

L. H. Briscoe to Seward, November 14, I865, Ibid,, 
pp. 81-82. 

Seward to Johnson (telegraun), November 19, I865. 
Senate Executive Documents, 39 Cong,, 1 Sess., No, 26, p. 95. 
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The amendment was promptly adopted, amd Qovemor Johnson mailed 

to Secretary Seward, on the day after adoption, a certified 

copy of the resolution of the legislature, but again contact 

between Washington amd Georgia was interrupted, and thirty 

45 

days later Seward insistently demanded copies of it. Uhfor

tunately, Congress had assembled, and rumors of even worse 

things than had really occurred in the Georgia Convention were 

circulated in the Capitol before documentary evidence to refute 

them was on hand in the Executive offices. Herschel V, John

son thought that Georgia had made concessions to the victor

ious power that showed how earnestly the Georgians "sought 

harmony axA peace," The president of the (Georgia Convention 

remained convinced that the resistance of the Convention to 

the President's policies bore no relation to the tragedies 

that followed, and blauned the "treachery, hypocricy and meam-

ness of the Qod-forsaUcen and he 11-deserving famatics and ty-
46 

rants" for all the evils that ensued. 

Florida was the last seceded state to step into the 

national spotlight before Texas' Convention became the focus 

of attention. The Florida delegates undertook the task of 

rewriting the state constitution with the examples of five 

^Johnson to Seward, Deceniber 18, I865, Ibid., pp. 
95-96. 

46 
H, V. Johnson, The Autobiography of Herschel V. 

Johnson," American Historical Review, Vol. XXX (1925), p. 335. 
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states before them. Not quite all the bad examples were 

followed. On November 7, I865, its work was completed, and 

the Florida Convention adopted a constitution that in no waiy 

expressed approbation of the emamcipation of the slaves, but 

47 

acknowledged it as a fact. The revised Constitution specifi

cally permitted the testimony of blacks in cases involving 

persons of that race, am innovation the President had insisted 

upon, but specifically prohibited Negroes sitting on Juries 
48 

in any case. The voting franchise was not extended to amy 

person of color, but the legislature was required, at its 

first session, to pass such laws as would secure to the freed

men "rights of person and property" without recognizing any 

"distinctions of color," and was instructed to ratify the 
49 

Thirteenth Amendment. The Convention also required the next 

legislature to reimburse the Uhited States for federal funds 

turned over to the state authorities at the opening of the war. 

The individuals in question were declared to be blameless in 
50 

such instamces. Thus before reaching Austin, the Texas 

47 
The Acts and Resolutions Adopted by the general 

Assembly of Florida at Its Fourteenth Session (Tallamassee, 
1866), p. 17,—Florida's declaration Is identical with that 
of Mississippi on this point. 

48 
House Committee Reports, 39 Cong,, 1 Sess,, No. 30, 

Vol. II, Part II, pp. 21-22. 
49 

The Acts and Resolutiona Adopted by the General 
Assembly of Florida at Its Fourteenth session, p. 14. 

^^Ibid,, p. 16; Senate Executive Documents, 39 Con«,, 
1 Sees., lIo7~2o, p. 212; Flake's Bulletin, December 13, I865. 
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delegates had exauaples of both what to do amd what to refrain 

from doing. 

Possibly some delegates from isolated districts were 

ignorant of some of the things President Johnson wamted, but 

all those who had had access to the leaiding newspapers of the 

state knew in detail the President's reconstruction require

ments. Disobedience to his will was willful disobedience. 

The Teacher out of Galilee declared "He who knoweth the will 

of the master amd doeth it not shall be beaten with mamy 

stripes," and the stiff-necked Texans were ready to verify His 

precept. They may be excused on the ground that they doubted 

the determination of the President to hold to his declared 

policy, but not because they were ignoramt of it. 

Sixty-three of the delegates were on hand for the open-

51 
ing of the Convention at 12:00 o'clock noon, February 7, 1866. 

Althotigh this was a quorum, the Convention took up its work in 
«52 

the most leis\irely manner. The reporter for the Commercial 

reported that on the first day the members had their certifi

cates of election read, placed William M. Jones in the chair, 

adjourned, amd "went to take something," a procedure wUch, he 

declared, was so regular that he would refrain from reporting 

Journal, p. 5. 
52 
Ramsdell, Reconstruction, p. 89, Professor Raunsdell, 

in reference to the dilatory tactics of the delegates, also 
declared that "The convention got down to work very slowly." 
Ibid,, p. 93. 
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53 
it thereafter. Ben C. Truman informed his readers of the 

progress of the Convention by summarizing the first twelve 

daiys of its deliberations thus: 

1st day. Convention met amd adjourned without doing 
a thing, 

2nd day. Met amd elected president and clerk. 
Adjourned. 

31^ daiy. Met and elected more officers. Adjourned, 

4th day. Met and refused to take the oath. 
Adjourned. 

5th day. Met amd reconsidered their refusal to take 
the oath and took it. Adjourned. 

6th day. Met, did nothing amd adjourned, 

7th day. Met and argued whether they should do some
thing or nothing. 

8th day. Ditto. 9th day. Ditto. 10th day. Ditto. 

11th daiy. Agreed to do something. Adjourned, 

54 
12th daiy. Did nothing, aidjoumed.^^ 

In exasperation Truman declaired of the Texas delegates that 

they were a weak set. So concerned was he at the lack of prog

ress that he went to see Governor Ibmilton, who reassured him 

that the members had "records" to maintain, and that it took 

"̂ Uhder the headline "The Texas Convention Showeth How 
Not to do it!" the Cincinnati CoBmercial, March 8, 1866, pub
lished a satirical siamoary of the first ten days of the Con
vention with the added commentary that fifteen delegates ate 
apples BjnA peamuts for refreshment, while forty-eight "took 
something stronger," 

54 
^New York Times, March 11, 1866. 



108 

time for them to retreat gracefully from the extreme position 

some of them had previously held. The governor was confident, 

Truman reported, that the Convention would finally "comply 

fully with the President's wishes,"^" Truman concluded, how

ever, that the major reason for the delay was that some twelve 

56 

members were actively In the race for the United States Senate, 

A review of the evidence indicates that Truman was right as to 

the senatorial atmbitions of John Hancock, Mm, H. Taylor, Oram 

M. Roberts, amd J. W, Throckmorton, but there were other reasons. 

There was not a mam in the Convention who did not dread 

to bring any vital issue before the body, because of doubts 

as to what treatment hie idea would receive. It was not merely 

until the delegates assembled at Austin that there was consid-
57 

erable doubt as to what element would be in control, but for 

several days thereafter. Experienced political observers were 

deceived as to the real sentiment of delegates. The ex-seces

sionist correspondent of the Oalveston News believed, after 

five daiys of deliberations amd six days of caucusing, that the 

extreme negro suffrage element numbered about twenty or twenty-

five delegates. That estimate was concurred In by a Dallas 

Trumam to Johnson, March 13, 1866, "Andrew Johnson 
Papers." 

^New York Times, March l4, 1866, 

57 
Ramsdell, Reconstruction, p. 89. 

^Oalveston News, February 13, 1866. 
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observer who feared that such delegates "would be, if they 

possessed the power, very proscriptive; probably go beyond 
59 

Sumner and Stevens." Delegates were suspicious of the plans 

amd purposes of their colleagues. Hardin Hart probably felt 

unforgiving towards the executioner of his brother who sat 

60 

only a few feet away. That execution, according to one fac

tion, had occurred because of the victim's dedicated adherence 

to the Uhion cause, but in the accoimts of the secessionists 

it had been due to his "horse-stealing propensities" and his 
n «62 

general cussedness. Thus, the members felt their waiy so 

carefully that after four days of mental sparring "Dogmas . . . 

/JiBi^ not been attacked nor theories presented even in private 

discussion." That reporter correctly prophesied that this was 
63 

merely the calm before the storm. 

Harmony continued until the permanent orgamization had 

been effected—in a very leisurely manner indeed. The process 

of organization, in itcwlf, was revealing. No name is fully 

descriptive when applied to any of the factions revealed by 

the voting, but usage over several decades maikes any new 

son Papers," 

59 
Dallas Herald, Februaay 24, 1866, 

New York Times, March 5, 1866. 
6l 
Cincinnati Comnercial, February l6, 1866. 

6 2 f)/- M 

Throckmorton to Epperson, August 27, loo5, Bpper-

•^ouston Telegraph, February 12, 1866. 
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system of nomenclature impractical. Therefore, the terms 

"Conservatives" and "Radical" will be used to designate the 

opposing paurties in the Convention. Perhaps "states righters" 

would be a more apt name for the conservative element in the 

early stages of the struggle, while "nationalist" fits their 

opponents reasonably well. Those members who have been re

ferred to as "strong" Uhionists could have traced their poli

tical amcestry to Alexander Hamilton and John Marshall, or if 

they were of the Democratic line they might have claimed kin 

with Andrew Jackson. The ex-secessionist element worshipped 

at the shrine of Thomas Jefferson amd followed the precepts 

of the prophet of states rights, John C. Calhoun. The Civil 

War had changed the conflict from a sectional one, to be 

fought with bullets amd bayonets, to an ideological one, to 

be fought with ballots and arguments, A miniature of the 

national political drama was to be enacted in Austin, but with 

the balances weighted on the opposite side. 

The first indication of the strength of the vaa*ious 

factions ceune on the second day when nominations were made for 

permament president. J. W, Throckmorton, an opponent of se

cession in 1861, but later brigadier general of state troops, 

64 
was placed in nomination by Oeorge W. Jones of Bastrop, an
other original opponent of secession, but later colonel in the 

64 Journal, p, 6. 
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Confederate army. ' Robert H. Taylor, anti-secessionist South 

Carolinian from Fannin County and now extreme Uhionist, nomin

ated Albert H. Latimer of Red River County. Although Latimer 

participated in the war as a Confederate, he was generally 

regarded as the Union man par excellence of the Convention. 

He had applied for and received a special pardon from Presi-

dent Johnson on December 8, I865. As a signer of the Texas 

Declaration of Independence, a frauner of both the Constitution 

of the Republic and the state Constitution of 1845, Latimer 

commamded considerable respect and had been prominently men-

tioned as a possible president of the Convention. ' Hardin R. 

Runnels, of Bowie County, who was characterized as still "a 

hide-bound rebel" amd the "meanest rebel" to serve in any 

southem convention, was placed in nomination by J. H, Pau*-
68 

sons, of Rusk Cotmty, the only delegate to serve thro\2ghout 
the wau* as a private. Judge C. A. Frazier, a secessionist 

65 
True Issue (La Oramge, Texas), February 7, l86lj 

FlaJce's Bulletin, Matrch I6, I866; Houston Telegraph, February 
23, 1000. 

66 
House Executive Documents, 39 Cong., 2 Sess., Number 

116, p. 6^, 
67 
L, W. Ken^. The Signers of the Texas Declaration of 

Independence (Houston, 1944;, p. 49; Î rnch, The Bench and 
Bar of Texas, p. 579; R. N. Richardson, "Framing the Constitu
tion of the Republic of Texas;" Southwestern Historical Quar
terly, Vol. XXXI (1936), p. 209; Dallas Herald, February 3, 
lObbi Houston Telegraph, Jamuary 20, lObb. 

Southern Intelligencer, February 10, I866; New York 
Times, Meu:*ch 5, 1000; Journal, p. 6. 
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whose views were so extreme that one reporter considered him 
69 

insane, nominated William M. Taylor, of Houston County, 

populaurly known as "Little Saun" because of his relationship 

to Sam Houston. Taylor had been am opponent of secession but 

later accepted a commission as confederate brigadier general, 

and although he raised a brigade of volimteers, he never en

tered on active duty because of his election to a district 

70 
bench, a position fẑ om which he was removed by Hamilton. 

The Radicals polled twenty-four votes for Latimer on 

the first ballot, while Throckmorton trailed with twenty-two, 

amd Runnels and Taiylor received eleven each. Runnels and 

Taylor then withdrew, and on the second ballot Thz*ockmortcn 

received forty-one votes amd Latimer twenty-four. Two dele

gates had refused to vote for either of the four originally in 

nomination, while three refused to support either Latimer or 

Throckmorton. It seems to be true that, at the time, Throck-

71 
morton's election "was regarded with satisfaction on all sides,' 

for until the issues were more clearly drawn he could indeed 
72 

"break bread with both extreme factions." The switch of a 

number of moderate Unionist votes from Taylor to Throckmorton 

^New York '̂ îmes, March 11, I866. 

'^A. A. Aldrlch, The History of Houston County (San 
Antonio, 1943), PP. 193-194; New Ybrk Times, March 5," I866. 

'Raunsdell, Reconstruction, p, 89. 

^^Richardson, Texas, The Lone Star State, p. 202. 
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did not mean that an overwhelming majority favored President 

Johnson's policies, and certainly it was not indicative of 

amy desire to make concessions that would have strengthened 

the conservative element in the North. Throckmorton's oppo

sition to secession in I86I had been on the ground of expedi-

73 
ency only, and his support in the Texas Senate of the Shep-

hard Resolution on January 26, I861, should have indicated 

that he would fight for the independence of his state once se-
74 

cession had been accomplished. Throckmorton's address to the 

Convention after his election as president, in which he urged 

his colleagues to "strengthen the hamds of the Executive of 

the Nation . . . by a ready auid willing compliamce with his 

„75 

suggestions, must have soxinded hollow to auriy literate per

son. President Johnson's first State of the Uhion Messatge 

had already reached Texas at the time of the election of dele

gates, and that message declared that "The sovereignty of the 

States' is the lamgiuige of the Confederacy, auid not of the 

'^Throckmorton to R. S. Guy, Dallas Herald, July 22, 
1865. Throckmorton asserted that he had "alwaiys believed in 
the right of secession, but not in its wisdom." 

74 
' Texas Senate Journal, 8 Legislature, Extraordinary 

Sess., pp. 49-50. The Resolution declared that attempts to 
coerce a seceded state would be "fatal to the existence of 
the Union," and that Texas should Join in resistance to co
ercive acts aimed at the already seceded states. 

75 
•^Journal, p. 7. 
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76 
Constitution," yet Throckmorton used that languaige to the 

end of his days. The two dozen steadfast supporters of A. H, 

Latimer were not the only professed Uhion men in the Conven

tion, but they probably were the only ones who denied the doc

trine of state sovereignty. 

The gage of battle was aigain thrown down on the third 

dayr of the Convention when I. A, Paschal introduced a resolu

tion to appoint a committee to notify Governor Hamilton that 

the delegates were ready to take the "constitutional" oath, 

77 
and to receive amy communication he thought proper to make. 

The secessionists postponed the battle until three in the 

afternoon when the first veirbal fireworks exploded. It is 

impossible to state dogmatically what oath Paschal proposed 

that they take. Professor Elliott assumed that the so-called 

"ironclad oath" prescribed by Congress on July 2, 1862, was 
7fl 

intended, amd the nationwide fight over the oath suggests 
79 

that such was the case. The debates that followed indicate 

clearly that all Paschal intended was Johnson's aunnesty 

76 
Richardson, Messages amd Papers of the Presidents, 

Vol. VI, p. 355; Flake's Bulletin, December lb, 1005; Dallas 
Herald, January 3, 105b, 

77 
Journal, p. 11, 

' Claude Elliott, Leathercoat (San Antonio, 1938), p. 
108. 

"^Harold M. Hynan, Era of the Oath (Philadelphia, 195^), 
is the best treatawnt of the oaths during the Civil War and 
Reconstruction era. At least five national amd numerous state 
prescribed oaths were called "constitutional oaths." 
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8o 
oath. The so-called "ironclad" oath, prescribed by Congress 

81 
on July 2, 1862, and reenacted on March 23, I867, in the 

second Reconstruction Act, could not have been taOcen by a 

majority of the delegates amd would, therefore, have instamtly 

disrupted the Convention, am eventuality the Radicals certainly 

did not want at that time because they were determined to make 

other issues the test of the "loyalty" of their "rebel" col-

leaigues. The aunnesty oath had already been subscribed to by 

every delegate present, and the motive behind the resolution 

seems to have been merely to permit the Uhion men to enjoy 

watching their foes "eat crow," 

Several hours of discussion on whether or not to take 

am oath ensued. The ex-secessionists were long on maintaining 

their "honor," but very shortsighted oonoeming the attitude 

of the national government to which they sought to be reimited. 

Reuben A. Reeves of Anderson County amd "Crazy" Frazier of 

Harrison amd Pamola counties supported a substitute resolution 

introduced by Roberts that would have ignored the taking of 

amy oath whatever. Their arguments were based on the political 

^^lake' s Builetin, February 10, 12, 13, I866; Roberts 
"Lectures on Jurisprudence," Lecture 10; "Roberts Papers." 
This was the President's Requirement also. See Hunter to 
J. Johnson, October 17, I865, Senate Executive Documents, 
39 Cong., 1 Sess., No. 26, pp. 00-01. 

81 
Uhited States Statutes at Large, Vol. XII, p. 502; 

Flake's Bulletin, March 27, 1867. 
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theory of "sovereignty" resting solely in the people of 
82 

Texas, but Roberts' defense of his own resolution was on 

the groimd of precedent, citing convention after convention 

in which no oath was administered, including several in 

which presidents of the Uhited States had participated,®3 

Roberts' defense demonstrated a determination that was to 

84 
characterize his Judicial career for years to come, and 

his temper temporarily controlled his sound Judgment so that 

one observer feared that apoplexy might overcome him. In 

concluding, Roberts stated that he had taOcen the amnesty oath 

once, and that if his character was such as to permit him to 

violate it, it was such as to make the repetition of the oath 
86 

of no value. He flatly contradicted Frazier's thesis, by 

asserting that any action taken by the Convention was taken 

only by the permission of the general government amd that his 

objections were purely on the groimd of his own personal honor 

The clarity of the exposition of his views and the personal 

82 
Texas State Gazette, February 10, I866; Flake's 

Bulletin, February 10, 1066. 
53 
Oalveston News, February 12, I866; Cincinnati Com

mercial, March 14, 1006; Southem Intelligencer, February~l0. 
18667 

84 
J. H. Davenport, The History of the Supreme Court of 

Texas (Austin, 1917), p. 5'^* 
85 
^New York Times, March 5, I866. 
86 
Flake's Bulletin, February 15, I866; Unidentified, 

undated, newspaper clipping, "Roberts Papers." 
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sentiments expressed, convinced a critical Yamkee observer 

that the president of the Secession Convention had "accepted 
87 

the situation with good grace." 

The would-be Aon-Juring delegates carried their point 

temporarily, when Hamcock introduced a motion for only those 

members who had not taken the aumiesty oath to do so. Since 

all had taken it, the motion prevailed by a vote of forty-

88 

one to thirty-nine. After a night of meditation the victor

ious conservatives were convinced that it would not be wise 

diplomacy for the radicals in the North to learn that their 

first act had been am expression of hostility, or at least of 

disz*espect, towards the national constitution. Uhfortunately, 
89 

the news had already reached northern newspapers. The dele
gates speedily voted 70 to 11 to adopt Hcmcock's motion to 

90 
reconsider. After the sound defeat of the eleven unrecon-

structables. Paschal's resolution, that some undesignated 

^Cincinnati Commercial, March 20, I866. 
QO 

Journal, p. 13. Actually, the vote on Hsmcock's 
motion was not a roll call vote, but Paschal's amendment 
called for the test oath. 

New York Times, March 15, 1866; Cincinnati Commer
cial, March 14. 1066; New York Tribune, March 15, 1866. 

^^Joumal, pp. 13-14; The Cincirmati Commercial, March 
l4, 1866, gave less than one column inch, stating the vote 
incorrectly as 66 to 11, but throwing the mamtle of charity 
over the proceedings. 

^^The die-hard opponents of taking amy oath were A. J. 
Ball, Amzi Bradshaw, DeWitt C. Oiddings, John Ireland, J. H. 
Parsons, J. M. Perry, J. S. Porter, Hardin R. Runnels, B. T. 
Selman, James E. Shepherd, amd Saun A. Wilson. 
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official "do now proceed to administer to each member of this 

Convention the oath to support the Constitution of the United 

States," passed xinanimously. The gloating Uhionists were 

robbed of the Joy of listening to each individual secession

ist repeat that solemn obligation when J. W. Henderson's 

motion for the oath to "be administered to the members, on 

their feet, in a body, by Judge 0. A. Evarts" was adopted.^^ 

The "rebels" were beaten but unbowed. 

With the Convention at last fully orgamized amd sworn, 

the message of Qovemor Haunilton was read by Secretary of 
93 

State Jaunes H. Bell, After a resume of his commission from 

the President amd of events amd conditions in Texas since his 

arrival, Haunilton called attention to the fact that, contrary 

to his proclamation governing the election, several delegates 

who had been excepted from the aumiesty amd had not received 

special pardons were pairticipating in the deliberations of 

the Convention. Pointing out that the other seceded states 

had failed in their efforts to gain representation in Congress, 

he suggested that Texas might profit by the delayed conven

tion if the members would thoughtfully observe the action of 

other states. He then discussed what was "expected by the 

President, the Congress, amd the people of the Uhited States" 

in the waiy of chauiges to be made in the organic law of the 

92 
Journal, p. l4. 

^^lake's Bulletin, February 12, 1866, 
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94 
state. 

The first thing expected of the Convention, Hamilton 

stated, was that it should "embrace within the scope of . , , 

^ t f 7 action, a clear and explicit denial . . . of the right 

of Texas to secede," He then reviewed the argument that 

neither they nor amy other group could destroy that right, 

"if it exists," amd explained that it was not witttn the Juris

diction of the Convention to settle the question because the 

issue had been "tramsferred, by the action of the Southem 

people, from the tribunal of reason to the field of battle." 

Too much had been "dared amd done by the people of the South" 

to maintain the doctrine of the right of secession to Justify 

the people of the Uhited States in accepting silence as an 
95 

admission of error. 

TurMng next to the slavery question, Hamilton declared 

that the "rebellion . . . was declared, by those who organized 

it, to be for the protection of the institution of slavery . . 

the main issue involved in the contest was the overthrow of 

the government or the overthrow of slavery." Even though 

the Thirteenth Amendment was already a pairt of the Uhited 

States Constitution, amd consequently slavery could not exist 

in the state, "nevertheless it may be eminently proper for you 

to manifest . . . if not your approbation . . . at least your 

^Journal, p. l4. 

^^Ibid., pp. 21-22. 
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96 
cheerful acquiescence in it." 

Concerning the debt created In prosecution of the war, 

Hamilton expressed the opinion that to provide for its pay

ment would be equivalent to a Justification of the purposes 

for which it was created. Failure on the part of the Conven

tion to guard against the possibility of future legislatures 

appropriating tauc funds for payment of the war debts would, 

he said, be Justly offensive to the government of the Uhited 

States. There was a real difficulty in ascertaining what 

part of the total debt had been incurred in the aid of re

bellion. To facilitate their investigation on that subject, 

the Qovemor offered the Convention copies of the report of 

ex-Governor E. M. Pease and Svante Palm, who had completed an 

audit of the state treasury.^ 

Hamilton treated the status of the freedom as a fourth 

vital issue and dwelt at some length on that problem. He 

stated pointedly the alternatives the delegates might choose 

by asking: "Shall we repose upon the postulate that the act 

of emamcipation is only a wrong done to us, or shall we study 

honestly . . . its significamce?" Then, with greater acuity 

tham that displayed by most camdidates for convention seats, 

he pointed out the dauiger that concessions greater than those 

required by the President might be forced on the South if 

^Journal, pp. 22-23. 

"̂̂ Ibid., pp. 23-24. 
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obstinamce rather tham conciliation prevailed. He warned 

the Convention that the Federal Government would not permit 

freedmen to be denied their civil rights amd privileges: 

Let us not deceive ourselves by the supposition that 
the nation will fail to make the emancipation declar
ation good, or to redeem, fully, the high obligations 
which it has assumed in their behalf, before the 
civilized world . . . There could not be devised a 
more successful mode of procrastinating our return to 
, . , the l^ion, than to deny to the freedmen . . . 
those civil rights autd privileges without which, 
to call them free would be only 'to keep the word of 
promise to the ear, and break it to the hope.'^® 

He feared that his views would not be acceptable to a majority 

of the Convention, but declared that too much depended upon 

discreet action for him to disseiable. He rejoiced that "this 

is a white mam's Government, amd . . , trust the time will 

never come when it shall cease to be so." However, he warned 

that if the black man were to be wholly debarred from the ex

ercise of political privileges, it would almost certainly "be 

followed by . . . a majority of the nation , , . enlarging 

. , . their rights amd privileges" and even the freemen being 

"dec3Ared to be enfranchized." Hamilton, well aware that he 

was dealing with the most deep-seated amd widespread of all 

the prejudices held by delegates, went to some length to make 

his position clear. 

He did not believe that the great mass of the freedmen 

were qualified by their intelligence to exercise the right 

98Journal, p. 24. 
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Of suffrage, but he was opposed to basing the exercise of 

that privilege on "the accident of birth or color." Twice 

in the address the governor used the exact words of John 

H, Reagan's Fort Warren letter, by his insistence that politi

cal privileges should be made to "depend upon rules of unlver-
99 

sal application." Such rules, he insisted, could be made to 

apply only to those who are to become voters hereafter, amd 

would not deprive any man, who was qualified under existing 

laws, of the privilege of voting. He thought that satisfactory 

rules could be devised that would not be the least detrimental 

to the interests of the people of the state, and prophetically 

declared that amy other course would meet with resistance from 

the Congress of the Uhited States, 

Hamilton's complaint about the unpardoned rebels in the 

Convention was the first of his suggestions to be noticed by 

the delegates, B. J. Davis of Webb County introduced a reso

lution on Monday, February 12, that would have imseated any 

member coming under auiy of the exceptions in the President's 

proclamation who had not received a special pardon. This was 

President Johnson's position exactly. As early as September 

21, 1865, he had wired the provisional governor of North Caro

lina that "under the proclaunation they ̂ Ampaû doned persons 

exempted by the aunnesty cannot . . , sit in the convention as 

99 f 
•^Journal, p. 26; Supra, Chap, II, note . 
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members." J. W. Henderson of Harris Co\mty offered a sub

stitute, referring the credentials to the Committee on Privi

leges amd Elections with instructions to report forthwith if 

any member of this Convention came within the prohibitions of 

the President's Proclamation. Some hot-headed ex-secessionists 

insisted that "it would surely be inconsistent with the . . . 

high privilege of sovereignty" for the people of Texas to be 

called upon to frame anew thdr state government and yet have 

their actions limited by amy power in the selection of dele-
101 

gates to represent them. The motion of M, T. Johnson of 
Tarramt County to refer both the original and substitute mo-

102 

tions to committee prevailed at last. The Coiranittee on Pri

vileges and Elections began work immediately, amd on the morn

ing of February 13, a resolution was adopted requiring unpar-
103 

doned delegates to meet with them that evening. Two days 

later the Committee reported that H, R, Runnels had applied 

for special pardon under the thirteenth exception, possessing 

property in excess of $20,000,00, but that the Committee was 

of the opinion that his estimate of his estate was too high. 

Johnson to Holden, September 21, I865, Senate Execu-
tive Documents, 39 Cong,, 1 Sess,, No, 26, p. 223; flft^^s 
Bulletin, "CoEober 17, 1865; Houston Telegraph, October 19, 
18657 

^^^Texas State Gazette, February 15, I866, 

^^Joumal, p, 29; Southem Intelligencer, February l4, 
1866, 

^Q^joumal, p, 32, 
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John Ireland came within the first exception in that he had 

been a civil officer of a Confederate state government, and 

J. W. Whitfield and T. N. Waul came under the third exception 

in that they had held a military rank in the army of the Con

federacy above that of colonel. All fo\ir members had made 

application for pardon, amd Governor Haunilton had recommended 

that the President extend clemency to them. No information as 

to Johnson's action had been received. The Committee, there

fore, recoDRtended that the governor be requested to communi

cate by telegraph with the President in regard to the members 

104 
in qxiestion. The report laid over until the next day when 

more discussion took place. Four Radicals offered amendments, 

but action was postponed until the next Monday, amd on Monday 

it was postponed until the following Friday, when the funeral 

of a member, the Honorable Oeorge W, Snyth of Newton County, 

105 
prevented the transaction of business. Word was finally 

received that Ireland had been pardoned, and the heat of other 

issues at last let the disputed seats remain occupied. 

104 . 
Journal, p, 42; Richardson, Messages and Papers of 

the Presidents, Vol. VI, p. 311; Flake's Bulletin, February 
13, 1066; Texas State Gazette, February 13, lObb. 

Journal, pp. 48, 58. 

^^Journal, pp. 68-75, 107, 112; Flake's Bulletin, 
February 13, 17, 22, I866; Texas State Qazette, February 13, 
14, 17, 21, 1866; Ifow York Times, February 16," I8, March 5, 
1866; John Irelamd had been pardoned on Jamuary 25, 1866, 
Hardin R. Runnels was not pardoned until March 6 while evi
dence is lacking that either John W, Whitfield or T, N, Waul 
received special pardon. House Executive Documents, 39 Cong., 
2 Sess., No. 116, pp. 63, 60. 
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A week of many words and few deeds had passed before 

any move in regaû J to secession was initiated. Then, the Con

vention erupted into the longest series of debates on a con

stitutional issue in all of Texas' contentious history when 

A. H. Latimer introduced an ordinance "declaring the Ordin

ance of Secession , . . null and void . . . from the date of 
-107 

. . . its adoption," From that moment the delegates were 

divided into ab initio and amti-ab initio groups. On both 

sides the lesser minds vied with each other in the use of in

vectives, while abler men fought anew the constitutional ques

tion of whether the "right to secede" had ever existed. Noth

ing basically new was added to the reasoning of the giants of 

the preceding generation, but the ideas of the great political 

theorists were expressed as clearly and cogently as ever before 

and with perhaps greater foresight as to the practical applica

tion of the opposing principles to the post-bellum nation. 

Judge Frazier made the longest speech of the entire 

Convention while opposing the Latimer resolution. Although 

much of his logic is either too turgid or too profound to be 

followed by a mid-twentieth century mind, he sounded the key

note of the chorus of abler amti-ab initio speeches that came 

in a protracted outburst of oratory. If secession had been 

•^^Journal, p. 35; Galveston News, February 15, 1866. 

^^Texas State Qazette, February l4, 1866; Flake's 
Bulletin, February 14, 1000; Sam Antonio Herald, February 15, 
loooT 
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null and void from its inception, he asserted, every child 

bom of marriages consiimmated since I86I was illegitimate, 

every purchase made with Confederate currency was embezzle

ment, and all confederate veterans ought to be punished as 

the vile traitors they were. There was no possible means, 

he declaimed, of removing the stigma from the babes of Texas 

or the guilt from their mothers except by treating the Texas 

Confederate government as the de Jure representatives of the 

sovereign people. 

Judge Hancock's substitute for the Latimer gb initio 

declaration was introduced as a compromise measure. It seems 

to have been Hancock's purpose to offer the ex-secessionists 

a face-saving device by declaring that the "Act of Secession 

. . . was . . in legal contemplation, void, being a revolu

tionary measure, amd subject to the general principles of 

-109 
revolution. But Hancock could no more please everybody 

tham the compromisers of preceding generations. The radicals 

emphatically declared that secession was "original sin," 

knowingly and wittingly forced upon the people of Texas by 

political leaders. According to Robert H. Taylor of Fannin 

County, "War cauinot settle the rightness or wrongness of auiy-

thing—the pairtltlon of Poland, the whole world says was 
-110 

wrong, but war did it!" Equally dissatisfied with the 

^^Journal, p. 35; Flake's Bulletin, February I6, 1866, 

Quoted from a spee 
Bulletin, February 20, 1866. 

Quoted from a speech of Robert H. Taiylor, Flake's 
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Hancock substitute, the conservatives appealed to history for 

Justification of their opposition. With fewer words, but 

more thought than Frazier had used, Roberts offered abundant 

evidence that the "right of secession" had at least been an 

open question before I861. There are "rights" that need not 

be insisted upon, he stated, and secession was one of them. 

Furthermore, there were rights that one might well renounce, 

and he was convinced that Texas was now, in good faith, ready 

to renounce forever any right she had once claimed to secede 

at will from the Union. Nevertheless, the question of seces

sion had been a conflict over political opinions, amd conflict 

of opinion, under American institutions, "is not revolution, 

is not rebellion, is not treason." 

The most reactionary ordinance proposed in the Conven

tion was introduced the next day, February 14, by J. W, Hen

derson. It declared that the government of the United States, 

by the exercise of its power "has determined that a State has 

not the constitutional right to secede" amd that the "Ordin-

-112 
amce of Secession . . . be and is hereby repealed. The 

inconsistency of the two parts of Henderson's proposal were 

exploited to the full by the Radicals, but they raised no 

strong objection to referring the suggested ordinamce to a 

Clipper, February 27, I866. 

^^^Joumal, p. 38. 
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non-existent "Committee on the Condition of the Country," 

although it was probably meamt and understood that it should 

go to the Committee on the Condition of the State. 

The following day a resolution by Reuben A. Reeves was 

referred to the saune committee. The first part of his resolu

tion was identical with the Henderson proposal, but Instead 

of attempting to repeal the ordinance of secession it merely 

renounced the doctrine of secession as asserted by the ordin-
ll4 

ance adopted March 2, I86I. For once the most extreme 

Uhionists amd most unreconstruetable rebels cooperated in ef

forts to prevent the Reeves measure from even being considered. 

Ultra-conservatives Ball, Bradshaw, Parsons, Runnels, Frazier, 

Ireland, and Hamilton Stuart teauned up with Radicals E. J. 

Davis, Edward Degener, amd James Ranck in an attempt to pre

vent any consideration of the measure. The ex-secessionists 

hoped to prevent any disavowal of the right to secede; the 

Radicals refused to admit that secession as a constitutional 
115 

question was unsettled at the begirming of the wau?. On the 

vote to refer, sixty-two delegates favored, while the opponents 

from both extreme factions could muster only twenty votes. 

113 
Journal, p. 38; Houston Telegraph, February 15, 

1866. 
11^ 

Journal, p. 44. 
^^Texas State Gazette, February I6, I866; Southern 

Intelligencer, Febmiary 16, 1066; Houston Telegraph, February 
16, 17, 1866; Flake's Bulletin, February 16, 1866; Die Union, 
February 18, 1000. 
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The strangest of all the resolutions relative to the 

Ordinamce of Secession came on Friday, Febmiary 16, when 

Frazier secured a suspension of the rules for the introduc

tion of his resolution: 

That the present relations of the inhabitants of 
Texas to the Government of the Uhited States are, 
and of a right should be, governed by the laws of 
war, the laws of nations, and the practice of na
tions since the dawn of modem civilization, and 
that by these the Government of the United States is 
restrained, and that these laws and practices require 
no more of us, as a conquered people, than to accept 
the government of the conqueror, arul that hence it 
is not necessary to repeal, annul, or declare null 
and void, the ordinance of secession, the surrender 
of the South having settled the question.116 

His colleagues promptly referred his suggestion to the Com

mittee on Condition of the State and battled over other issues 

until the committee reported. 

Exactly two weeks of the Convention had elapsed when, 

on February 21, the Committee on the Condition of the State, 

in a majority report, proposed "An Ordirumce Declauring the 

-117 
Ordinamce of Secession Annulled, The ordinance, after 

recognizing the supremacy of the Constitution of the Uhited 

States amd the laws made in pursuance thereof, stated that 

the Ordinance of Secession "is hereby armulled." This clearly 

eliminated amy ab initio interpretation, denied that secession 

^^^Joumal, pp. 47-48. 

^̂ "̂ Ibid., pp. 62-63, 
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was annulled by the war, and by the use of the present tense 

made the amnullment the act of the people of Texas on Febru

ary 21, 1866. The Radicals, unwilling, of course, to allow 

this to go unchallenged, two days later submitted a minority 
118 

report. A deadlock had been prevented in the CcMnmittee on 

the Condition of the State, which split seven to six, when 

the Radicals permitted, without opposition, the addition of 

119 
John Burke to the Coimnlttee. Colonel John R. Burke, former 

120 „ 
Adjutant General of Texas, a member of the indispensible 

- 121 

trio of scouts for the Army of Northern Virginia, amd, 

according to J. B. B. Stuart, a "most intrepid amd observamt 

Scout," was still as strong a secesBlonist as in l86l. In 

the parliaunentary battles he proved "as resourceful and 

dauntless" as he had been as a daredevil Confederate cavalry-

mam. But even his resourcefulness was not enough to prevent 

nft 
Journal, pp. 79-80. 

^^^Ibid., p. 40. 

^^^xas Executive Records," III/45, p. 155; Texas 
State Gazette, February 15, 1866. 

•̂ ^̂ J, D, Peavey (Archivist, University of Virginia) to 
A, Moffit (Librarian, University of Texas) December 23, 1957, 
"Biographical File—Burke, John R," E, C. Barker History 
Center, University of Texas, Austin, Texas. 

^^^Official Records, Series I, Vol. XII, Part II, p. 
746. 

^^^xas State Qazette, February 15, 1866; Douglas S. 
Freeman, Lee's Lieutenants CT vols.. New York, 1942), Vol. I, 
p. 298. 
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the six Radicals from making an able minority report. 

The minority concurred with the majority in acknowledg

ing the supremacy of the national Constitution, but foimd in 

that instrument no warrant for secession, either expressed or 

implied. They objected to the majority report because it 

virtually asserted that secession and laws passed by the Con

federate state governments had a legal existence, and were 

rightfully in force up to that time. Furthermore, they as

serted, the majority report would, in the highest degree, pre

judice their application for the resumption of relations with 

the national government. The ordinance they submitted for 

consideration differed from the wording of the majority re

port only in that it recognised the Ordinamce of Secession to 

be in contravention of the Constitution of the IMlted States 

124 
and therefore null amd void ab initio. The submission of 

that minority report precipitated a bitter fight on the floor 

of the Convention. 

The fight for disposition of the Secession Ordinance 

begam on Friday, Maui'ch 9, when Hardin Hart moved to substitute 

the minority for the majority report. Hart's motion lost by 

a vote of 34 to 41, but the opponents of the majority report 

were able by the use of clever and persistent obstructionist 
125 

tactics to postpone final action for six days. This they 

^^^Journal, pp. 78-80. 

^^^Ibid., p. 146. 
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were able to do only because, among the conservatives, there 

were several delegates who were dissatisfied with the major

ity resolution. No less tham fifteen substitutes were offered, 

six of them by conservatives, before final passage on Thurs-
126 

day, March 15, 1866. 

The defeat of the first point in the President's pro

gram at the hands of his pretended friends filled the Radi

cals with dismay. After the elapse of more tham a month, the 

only tamgible result of the Convention was am ordinamce that 

defied the known will of the President, and which would ob

viously exclude Texas representatives from seats in the na

tional Congress. The Radicals had long contemplated forcing 

an adjournment of the Convention by withdrawing from It, thus 

breaking a quorum. At least one able editor urged that real 

127 
Union men withdraw, and that caune very near happening. On 

the night of March 12, twenty-five absentee delegates broke 
128 

a quorum and no business could be conducted. The absentees 

that evening were in Judge Bell's office discussing the ques

tion of withdrawing from the Convention, John Hamcock is said 

to have urged very strongly a withdrawal, but when Governor 

Haunilton would not commit himself to the calling of another 

election the meeting caune to an end with no course of action 

•^^Joumal, pp, 146-184, 

^^Flake's Bulletin, March I6, I866. 

Journal, p. I65, 
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129 
resolved upon. The triumph of reaction over moderation 

made it clear to several members of the caucus that attempts 

to reconstruct under President Johnson's plan were hopeless. 

The "Union men" present made individual decisions to affili

ate with the reactionaries in Texas for their own personal 

advantage in local politics, or to cooperate with the growing 

auid truly "radical" element in the North and profit from it 

in whatever waiy they might. 

Equally disappointing to the President and destructive 

of any hope Texas may have had of readmission into the sister

hood of states, was the action of the Convention on the Negro 

question. Although no delegate openly opposed the abolition 

of slavery and the Thirteenth Amendment had already been pro

claimed a part of the United States Constitution, Johnson con

tinued to insist that every state in the South ratify that 

aunendment. ^ In his messaige to the Convention Haunilton re

minded the delegates that It would be wise for them to mamifest 

129"Letter of Hamilton Ledbetter," Flake's Bulletin, 
May 23, 1866. 

^^^On December 8, I865, Secretary of State Seward wired 
Hamilton to urge him to have the Texas Convention ratify the 
amendment. See Haunilton to Seward, Deceinber 9, I865, Senate 
Executive Documents, 39 Cong., 1 Sess,, No. 26, p. 96. Seward 
was already informed of the ratification by Alabama, bringing 
the requisite number of ratifications for the promulgation of 
the aunendment (Supra, p, 13), but Congress being in session 
at the time amd manifesting more and more radical tendencies, 
the President was amxious to have all possible favorable re
ports arrive in Washington as a counter weight to the rumors 
and falsehoods then in circulation. 
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131 
at least their cheerful acquiescence in it. In the light 

of the experience of Alabauna amd Florida, this called upon 

the delegates either to ratify the amendment in convention 

or specify that the legislature should do so at its first 

session. 

The double question of recognition of the abolition 

of slavery and the freedmen's status before the law was in

troduced on February 17 by John Hancock, chairman of the Com

mittee on General Provisions. The proposal, a substitute for 

Article VIII of the Constitution of 1845, "slavery," recog

nized that slavery had been terminated by the government of 

the lAiited States, by force of arms, and its reestablishment 

prohibited by the Thirteenth Amendment, and therefore that it 

should no longer exist in Texas. The first section of the 

article further decreed that: 

freedmen and their descendants shall be protected 
and secured in their rights of person and property 
by appropriate legislation; they shall have the 
right to contract and be contracted with, to sue 
and be sued, to acquire, hold, and transmit prop
erty, and be subject to no penal laws based upon 
inequality or distinction of race. 

There was no serious debate over this portion of the ̂ -Iter-

tion of Article VIII, but the second section w s mother 

matter indeed. 

131Journal, p. 23. 
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Section two provided for civil liberties for the ex-

slaves. It decreed thatt 

Freedmen amd their descendants shall not be prohibited, 
on account of color or race, the right to testify as 
witnesses in any case, civil or criminal, involving 
right of or injury to amy of them in person or prop
erty; the credibility of their testimony to be deter
mined by the court or Jury hearing the saune: provided, 
that, in all cases in which they may be heard as wit-
nesses against a white person, it shall be in open 
court, and the latter shall have the same right when 
testified aigalnst by a white person. The legislature 
shall have power to authorize them to testifV as wit
nesses, in all cases imder the regulations herein set 
forth.-̂ -SZ 

The aunended aû ticle could never have passed in the form rec

ommended by the Committee. Roberts, whose opposition to the 

admission of Negro testimony aigalnst white men was almost 

psychopathic, contended for the elimination of the provisio 

amd the last sentence, Throckmorton, likewise, opposed the 

retention of both clauses on the ground that to admit Negro 

testimony would lead eventually to the admission of Negr*oes 

133 
to Juries and to complete social and political equality. 

He suggested as a compr<»nise, however, the final sentence 

which left the question of admitting Negro evidence in courts 

to the legislature. Even this concession was not won until 

after five days and nights of debate as bitter as attended 
134 

the disposition of the Ordinance of Secession. -^ The 

^Journal, p. 52. 

^^Southem Intelligencer, March 15, 1866. 

^3^Joumal, pp. 52, 93-100, 109-110, I38, I67-I69. 



136 

majority was guided in their action by what Ramsdell calls 
135 

the "popular sensibilities" ^ of their constituents rather 

than by logic. Justice, or the desire to reenter the Union. 

But there was Borious objection to limiting the testimony of 

Negroes to cases in which one of their race was involved. 

The arguments against this discrimination took two forms. 

Judge Frazier astounded members of the Convention and the pub

lic by vigorously supporting a resolution to permit Negro tes-

136 

timony in all cases. ^ He insisted that to place a constitu

tional inhibition aigalnst such evidence was to impiign the 

Integrity as well as the intelligence of every Judge and Jury 

in the state. "Sambo's testimony," he argued, could be safely 

taUcen for what it was worth, amd the ends of Justice could 

best be served by admitting such evidence. As proof, he cited 

a case where "every negro in a vast corigregation" had seen 

amd recognized am escaping horse thief but were the only pos-

137 
sible witnesses against the culprit. -" And finally, he pointed 

out that the white man and not the "darkey" was penalized by 

the proposed measure because the former could not subpoena 

Negroes, while the latter were free to use witnesses of both 

races. The logic of Frazier's argument was freely admitted 

by Roberts, one of the most determined opponents of admitting 

^^Ramsdell, Reconstruction, p. 99. 

^^New York Times, March 5, 1866; Trumam to Johnson, 
February 14, 1066, Senate Executive Documents, 35 Cong., 
1 Sess.. No. 43, P . T : 

^^Flake's Bulletin, February 25, l866. 
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Negro testimony, but his opposition was not withdrawn.^ 

Support for the admission of Negro testimony in all 

cases came from another unexpected source when secessionist 

Confederate Brigadier General T. N. Waul attacked the report. 
139 

His bitter enmity towards John Hancock, "̂  who introduced the 

original motion, may have had something to do with his opposi

tion, but there was nothing Inconsistent in his stand. From 

the beginning of the Convention he had impressed objective 

observers with the sincerity of his desire to comply fully 
14 0 

with every requirement of the general goverrunent. He briefly 

re-emphasized every argument of Judge Frazier, and then chided 

his "secessionist friends" with their professed loyalty to, 

but repudiation in practice, of the President's reconstruction 

policy. He reminded them that the President had told the 

Mississippi Convention that "Justice and equity demand the ad

mission of negro testimony . . . as much for the protection 

of the white man as the colored." By granting the Negro the 

right to testify in all cases. Waul asserted, the President 

thought that the southern people would avail themselves of 

^Texas State Qazette, February 24, 1866. 

^Whatever Hamcock sponsored. Waul opposed, and Waul's 
animosity towards him was heartily reciprocated by Hancock. 
See Elliott, Leathercoat, pp. 121-122, and Wallace Hawkins, 
El Sal del Rey (Austin, 1947), p. 52. 

^ ^ e w York Times, March 5, 1866; Cincinnati Commercial, 
March 11, 1866; Bouse Reports, 39 Cong., 1 Sess., No. 30, Vol. 
H , Part IV, p. T 
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the favorable opportimity of once more resuming their fornner 
l4l 

relations with the national government. No Radical in the 

Convention presented the political facts of life more force

fully tham the far from radical Waul. A large and active 

minority supported him so ably that after a week of serious 

discussion, a proposition to refer the question of Negro testi

mony to the people was rejected because it likely would be 
142 

refused and hence delay Texas' re-entry into the Union. 

The ultra-conservative editor of the Qazette commented. In 

the first pro-Johnson editorial of his career, that "we ought 

to talM the bolt from the gun of the anti-reconstructionists 

by giving . . . /Ehe Negroes/ t*̂* right to testify under the 

-143 
same rules of evidence as others, "^ Other Conservatives 

were not so farsighted. John Irelamd going to the extreme of 

offering an amendment providing that "this Section shall not 

take effect until the Freedmen's Bureau is abolished in this 

State." Irelamd'8 aunendment was promptly tabled, and Article 

l4l 
Flake's Bulletin, February 24, 1866. Waul's quota

tions from the President's correspondence is identical with 
Johnson to Sharkey, November 17, I865, Senate Executive 
Documents, 39 Cong,, 1 Sess., No. 26, p, 234. A careful 
search has failed to find an exact copy of that telegram re
produced in Texas newspapers, although reference is made to 
it in Flake's Bulletin, November 24, I865, and Houston 
Telegraph, November 29, I865, but Waul's exact quotation would 
indicate that Texams were well aware of Johnson's desire that 
freedmen be admitted as witnesses in all cases, 

142 
Quoted from a speech of J. W. Throckmorton, by Flake *s 

Bulletin, March 8, I866. 
•̂ Texas State Gazette, March 24, I866, 
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144 
VIII was passed by a vote of 47 to 25. 

There was more to the fight over Negro suffraige tham 

meets the eye at first glamce. Texams well knew that the 

temper of the North was rising, Reagan's Fort Warren letter 

had gained widespread attention—but not approval. The Con

federate Postmaster General had warned of the changing atti

tude in the North and suggested that merely recognizing the 

supremacy of the United States goverrmient, renunciation of the 

"right of secession," and freeing the slaves might fail to se

cure the admission of Texas' members into Congress unless pro

visions were made for conferring the elective framchise on 
145 

the former slaves. He did not advocate universal suffrage 

for the freedmen, but thought it advisable to fix am intellec

tual, moral, amd possibly a property test. Few Texams aigreed 

with his conclusions, but at least they were made aware of 

northern sentiment. The letter may possibly have influenced 

President Johnson's policies also. At least it won executive 
146 

clemency for Reaigan, and Johnson shortly afterwards 

1^^Journal, p. 169, On the final vote. Waul went with 
the majority, but such confirmed conservatives as Ball, Brad
shaw, and Burke, opposed. So did Runnels, but obviously be
cause he was opposed to permitting a freedman to testify, 
even in his own defense. On the other hand, the truly radi
cal W. P. Bacon, Bumpass, amd McCormick supported the measure. 

^^^Reagam, Memoirs, p. 288; Galveston News, October 4, 
9, 1865; Texas State Gazette, October 3, 17, 1065; "Texas 
fiiecutive Records," IIl/*«>* PP- 84-85. 

146 
J. T. Dorris, "Pardoning the Leaders of the Confed

eracy," Mississippi Valley Historical Review, Vol. XV (1928), 
p, 12. 
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announced a change in his views towards Negro suffrage. In 

January, I865, Johnson, while still military govemor of 

Termessee, had approved an ab initio constitution of that 

state that limited the suffrage "to free white males."^^"^ 

This seems to have been his attitude at the time of his suc

cession to the presidency, but on August 15, 1865, he sent 

Govemor Sharkey of Mississippi a telegram urging limited 

Negro suffrage.*^*® 

This attitude of the President was well known in Texas. 

The Telegraph had commented on it during the campaign, amd 

had reminded Texans that bitter medicine might be necessary 

for a cure of the patient. Texas should not be "evasive as 

have some of our sister States," it warned, amd thought that 

Reaigan'8 suggestions were worthy of consideration as a meams 

149 

of disarming extremists. Small-town editors knew the Presi

dent's policy but deliberately plaiyed upon the prejudices of 

the Ignorant masses. A San Augustine editor predicted that 

Texas "may be made to eat dirt, but surely we should not say 

we like it," and complimented the Convention on voting down 

N -150 
everything that would enfranchise Sambo. A Brenhaun paper 

147 
'House Reports, 39 Cong., 1 Sess., No. 30, Vol. II, 

Part II, P T T T : 
148 

Senate Executive Documents, 39 Cong., 1 Sess., No. 
26, p. 229T 

l49 
Houston Telegraph, November 29, 1865. 
Redland Express (San Augustine), March 17, I866. 
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that sharply condemned the Convention for doing nothing in a 

month except to pass their "per diem and mileage" complimented 

151 
the delegates for having kept the ballot box unpolluted. 

Another editor preferred to stay out of the Union than to "go 

crawling into the halls of Congress with a negro vote in our 
-152 

fingers." He recommended that the Negroes should be provided 

with fare to "Boston and other northern atmospheres," rather 

than the ballot. 

The Conservatives seemed completely unaware of the con

tradiction in their attitudes and their vociferations of sup

port for Johnson's prĉ raun. Throckmorton insisted that he 

had confidence in "Doctor Andrew" and would take the medicine 

he prescribed, but "when applied by famatical quacks . . . I 

must confess that I feel a retching and heaving, and . . . am 

inclined to be stubborn," amd he was convinced that the "fam

atical hounds of hell" would "not be satisfied, whatever we 

153 
may propose." Yet, it was Andrew Johnson and not Thaddeus 

Stevens or Charles Sumner who was urging the Texas Convention 

to grant limited Negro suffrage in an effort to prevent the 

mass enframchisement of the semi-savaige freedmen. Roberts 

seems never to have recognized the inconsistency of his pri

vate memoramduffl, "Great Leading Objects In the Convention," 

^^^Southem Banner, March 19, 1866, 

Texas State Gazette, October 21, I865. 

^53Dallas Herald, March 24, I866. 
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which included "Acquiescence in the President's plan of re

constructing" the South and "The Certain formation of a white 

Man's Govt," that would "keep Sambo from the polls,"^^ 

Really, Negro s\xffraige was never an issue in the Con

vention, but Degener amd the Radical bloc planned their 

strategy in such a waiy as to demonstrate that the rejection 

of any form of Negro suffraige was on the basis of purely 

racial discrisilnatlon and not because of the ignoramce, gulli

bility, or venality of the masses of the freedmen. Adroitly, 

Degener had arranged to have a hearing for his minority re

port from the Committee on the Legislative Department at a 

favorable time. He "commanded respect, amd was heard with 

155 
courtesy," when he presented his report. That document re
counted in detail the deliberations of the Committee on the 

s\iffraige question, amd included a lengthy speech in defense 
156 

of his views. It is probable that Degener's object was to 

sabotage completely the plauis of the Conservatives in Texas 

auid the moderates in the nation. He could not have been so 

naive as to believe that any amount of logic could chamge the 

views of the majority of his hearers. Every word seems to 

154 
Roberts, "Great Leading Objects in the Convention," 

"Roberts Papers." 
Cincirmati Commercial, March 20, I866. 

156 
Journal, pp, 81-91, The Degener report was passed 

to the order of the daiy "to come up in order," but there is 
no record of any further consideration of the measure. 
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have been weighed with a view to securing the support of 

voters in the North for the vindicative program of the ex

tremists in the national Congress, 

Degener's report revealed that he had led the ex-

secessionist members of the Committee on the Legislative De

partment step by step from the solid ground of objection to 

mass enfranchisement of the freedmen to the quicksamds of ob

vious determination to keep the ex-slaves in a permament state 

of subjection to the will of the dominant race. His first 

proposal had been to enfranchise all male citizens of the 

Uhited States resident in Texas after July 4, 1866. Upon the 

rejection of this thoroughly unsound proposition, he urged a 

ten-year probatioruiry period for the blacks, only to have that 

suggestion instantly rejected. He then made am effort to have 

the Committee recommend that all males, "born free" after 

July 4, 1866, should be given the vote on reaching their ma

jority. The Conservative members demonstrated, by their re

jection of this suggested amendment, that they were determined 

that "Africans and the descendamts of Africams" should never 

have a part in governing themselves. Degener then showed the 

inconsistency of the "Jeffersonlan Democrats" on the committee, 

proved that they were knowingly rejecting a cardinal point in 

President Johnson's reconstruction policy, and by reference to 

measures then pending in Congress, predicted that by rejecting 

his mildest proposal they would make certain the mass enfran

chisement of obviously unquaUified blacks. 
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The Degener substitute produced significant and per

manent results, but not in gaining the vote for qualified 

ex-slaves or freebom Negroes, Immediately after the squelch

ing of the limited suffrage movement, Roberts introduced a 

resolution toward a possible removal of the colored race from 

Texas by stating that: 

the permament preservation of the white race being 
the paramount object of the people of Texas, the 
legislature shall have power to pass all such laws, 
relating specially to the African race within her 
limits, as may be necessary and proper to secure 
their ultimate removal or colonization, so as to give 
place to an unmixed white race.157 

This seems to be the limits of the cooperation Roberts and 

other Conservatives were willing to give a Congress that at 

that time was rumored to be contemplating making West Texas 
158 

a Zion for the Negroes. Ironically enough, also, the end 

of efforts to enfranchise any Negroes whatsoever marked the 

end of radical cooperation with the President's plam, and the 

beginning of a flood of resolutions introduced by Conservatives 

endorsing amd approving the President's reconstruction policy. 

The Radicals were fully convinced that the majority in Texas 

would never voluntarily meet the President's minimum require

ments. The only hope they saw of preventing a return to ante

bellum conditions was by cooperating with Congress in a program 

^ ^ Journal, 1, 119. 
158 

Texas State Gazette, Maurch 5, I866, 
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of force. Their reactionary colleagues had repudiated 

Johnson's plam for declaring secession null amd void, ab 

initio, refused to admit Negro testimony in every case in 

accord with his desire, placed the credit or blame for eman

cipation on the "force of arms" of the Uhited States, ignored 

the Thirteenth Amendment, and finally had relegated Negro 

citizens to a permanent place of inequality. Only one more 

point of Johnson's program remained to be considered; the 
159 

repudiation of the state war debt. 

Presidential policy in regard to debts contracted in 

prosecution of the rebellion had been as clearly enunciated 

as any other point of the program. Hamilton, in his message 

to the Convention urged the delegates to guard the people 

against taxation for the paiyment of that debt. 

The only action taUcen on the debts during the first 

week of deliberations was that the president of the Conven

tion was ordered to secure copies of the Pease - Palm re-

161 

l6o 
port. On February 26 a resolution instructed the Finance 

Committee to consider the i^ole matter of the public debt. 

159 
^^Logioally, the problem of education for Negroes was 

paâ t of the problem of fixing the status of the emancipated 
slaves. However, the President had not issued amy specific 
suggestion on Negro education, amd even Charles Sumner's pro
posal for making am integrated school system a prerequisite 
to readmission was over a year in the future. Congressional 
Olobe, 4o Cong., 1 Sess., p. 165. 

160, , ,, 
Journal, p. 31. 

^^^Ibid,, p. 100. 
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The Committee, in its report, on Maueh 3 recommended a con

tradictory ordinamce. The first section of that ordinamce 

decreed that "all debts created by the State of Texas in aid 

of the late war, directly or indirectly, are hereby declared 

null amd void," thus excepting debts not made in aid of the 

rebellion; the second forbade the legislature providing for 

the payment of any paurt of the Confederate State's debts; the 

third prohibited the payment of "amy portion of the debts con

tracted or incurred . . . by this State, from the 28th day of 

January, l86l, until the 5th day of August, I865." It maiy 

be that consistency required the inconsistency, because much 

of the debt incurred during the war had been made by uncon

stitutional meams. Article VII, section 8, of the Constitu

tion of 1845 placed the issue of treasury notes, treasury 

warrants, or other "paper of auiy description intended to cir

culate as money" beyond the power of the legislature. 

Debate proper begam on March I3, when Roberts intro

duced an amendment to the third section of the proposed or

dinance, excepting "those /ĵ jTebte/ which would have been 

included in the necessary amd appropriate expenses of the 

State government, haid there been no civil war." J. W. Whit

field offered a substitute for the Roberts amendment that 

would have excepted only debts contracted for the support of 

the Lunatic Asylum, the Deaf and Dumb Asylum, and the Blind 

^^^Journal, p. 117. 
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Asylum. A few extreme Conservatives argjued that the war 

debts were as Just as amy other and that if they must repudiate 

164 

one they must also repudiate the other. They did not, how

ever, make auiy effort to thwart, by resolution or ordinamce, 

the repudiating on the debt incurred in support of the war. 

The real fight was over repudiation of the civil debt. The 

conservative press was xmamimous and acrid in condemnation of 

total repudiation, Peiiiaps the editors, as asserted at the 

time, "held in their possessions large aunounts of the now 

worthless state warrants." ^ Nevertheless, there was no de

nial of the charge that one earnest repudiator, E, J. Davis, 

"drew from the provisional state treastiry . . . $3393.50, 

which he claimed to be due him" as unpaid salary as Judge of 
166 

the Twelfth Judicial District during the wau:*. James K. 

Bumpass, ably seconded by X. B. Sa\mders, led the fight for 
167 

repudiation, the latter arguing that the warrants were in 

the hands of speculators and that original holders would not 

profit by payment. Both Bumpass amd Saunders, after having 

opposed secession, had watched with considerable resentment 

163 
Journal, p. 170. 

^^Texas State Qazette, March 10, 1866, 

^Ramsdell, Reconstruction, p. 103. 

^ Texas State Qazette, March 22, I866. 

Texas State Gazette, March 10 and 25, I866; San 
Antonio Herald, April 3, 1060; Ramsdell, Reconstruction, p. 
105. 
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some ardent secessionists amass fortunes on state contracts 

while they were forced into the army of a government they 

hated. Their arguments prevailed amd the ordinamce passed 

by a vote of 49 to 26, only two radicals voting in opposi-
168 

tion. 

The Convention next turned its attention to the ques

tion of the de facto status of the Confederate state govern

ment, and the acts of officials under that goverrmient. This 

was the only point on which the Conservatives aigreed, amd 

the Radicals disagreed, with the Chief Executive. The total 

depravity of the Confederacy and all things Confederate was 

a basic tenet of the military. Qeneral Qranger, upon his 

arrival at Galveston, proclaimed all acts of Texas during the 

rebellion "illegitimate." ^ As a general in the Union army, 

it was natural that Hamilton should, at first, have taken the 

saune attitude. Experience soon taught him that doctrinaire 

principles amd facts were not always in accord. Furthermore, 

President Johnson had, from the beginning of his experience 

with the seceded state government in Tennessee, been aigree-

able to the recognition of all official acts of state offi

cials In the South dxiring the war, and all laws passed by 

Confederate state legislatures that were not repugnamt to the 

Constitution and laws of the United States. Hence, both his 

Joiimal, p. l8l. 

^Houston Telegraph, June 20, I865. 
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experience and the precepts of his chief soon led Haunilton 

to adopt the policy of recognizing as valid such acts and laws 

as were not in conflict with the laws of the United States.^ 

It is understandable that debates were more bitter and 

acrimonious and that tempers flared more damgerously on this 

issue tham on auiy other in the entire Convention. The action 

taiken by the Convention turned the majority of Uhion men into 

true Radicals. On this question, the Radicals strenously 

opposed the Executive's plam, while the Conservatives supported 

only one part of his proposed method of settl^nent. On Feb

ruary 13, J. H, Parsons introduced em ordinamce that would 

have validated all laws of the Confederate state government 

that were not inconsistent with the Coxostitutlon amd laws of 

the Uhited States, amd "all acts of coirrts amd officers, state, 

executive. Judicial and ministerial, done in compliamce there-

-171 172 

of. ' Little opposition was shown to this proposition, 

or to a more clearly expressed ordinance of the same nature 

introduced on February 17, by DeWitt Clinton Oiddings of 

Washington Coimty. Without much difficulty, the "fires set 
173 

off by little minds" were extinguished by referring the 

'Raunsdell, Reconstruction, p. 104. 

•*-71 Journal, p. 36. 

^^^Flake's Bulletin, February 15, I866; Southem In
telligencer, February 14, I866; Texas State Qazette, Febmiaury 
1** 1866 

Houston Telegraph, FebruauT I8, I866; Journal, 
pp. 53-54. 
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propositions to committees. Parsons' to the Committee on the 

Condition of the State, and Oiddings' to the Committee on the 

Judiciary. The Radicaas well knew that the intent of many of 

the Conservatives was indeed to let bygones be bygones by pre

venting prosecutions of Confederates who had sometimes exceeded 

the most proscriptive of the orders issued by their superiors. 

Having other plans in mind, the Radicals let these measures 

be submitted to committee without serious opposition. It was 

difficult to differentiate between the Parsons and Oiddings 

resolutions and the provisions on the same subject adopted by 

Termessee in Jamuary, I865; with the approval of the then mili-
174 

tary govemor, Andrew Johnson. The Tennessee Convention had 

also adopted am ordinance specifically making their statutes 

of limitations inapplicable to auiy alleged crimes committed 

during the wau*.'^t is evident that the so-called Radicals 

confidently hoped to have Just such a provision written into 

the Texas Constitution. Fruition of that hope was threatened 

when Ruimels followed Oiddings on the floor to introduce am 

ordinamce providing fori "protecting pau'ties from prosecution 

who have made seizures of private property under Confederate 

authority, amd from holding parties responsible for damages in 

the saune," The Committee on the Condition of the State, to 

"̂̂ Ĥouse Reports, 39 Cong,, 1 Sess,, No. 30, p. 7. 

175 
Ibid., p. 9. 

^"^^Joumal, p, 5^. 
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which the Rurmels ordinance was referred, reported favorably 

a measxire of this nature. 

It was upon this proposition that the sharpest of all 

the debates occurred. On Friday, March 30, I866, the Conven

tion finally passed am all-embracing ordinamce on the sub-

177 

Ject. The delegates applied the very apt appellation "om

nibus ordinance" to this enactment. As finally passed, it 

contained eleven sections, the last of which spelled out in 

detail the laws and acts of officers of the Confederate state 
178 

government that were not to remain in full force. Little 

difficulty was encountered on the sixth section, decreeing 

that the "time between the 2d day of March, I86I, and the 2d 

day of September, I866, shall not be computed in the application 

^'Journal, pp. 328-332. The Journal states, p. 328, 
that this action was taken on "Monday, March 30, 1866," but 
all other entries together with contemporary newspapers indi
cate that March 30 was on Friday. 

178 
Two versions of the Constitution of I866 are on file 

in the National Archives, but no essential differences occur. 
One version, certified to President Johnson by A. J. Haunilton, 
The Constitution of the State of Texas as Amended by the Dele-

fates in Convention Assembled. Austin, 1066 (Austin, Southern 
ntelligencer, 1066 J, does not number the ordinamces passed, 

but "An Ordinance, MaJcing Valid the Laws amd Acts of Officers 
therein Mentioned, and for other Purposes," appeau:*s on pp. 39-
42. The other. The Constitution as Amended and Ordirmnces of 
the Convention of 1066, together with the Proclamation of the 
Oovemor Declaring the'Ratification of the Amendments to the 
Constitution, amd the General Laws of the Regular Sesslori of 
the Eleverith Legislature of the State of Texas (Austin; Jo. 
Walker, 1066;, was certified by J. W, Throckmorton, amd num
bers the ordinances. The so-called "omnibus" ordinamce ap-
peau*s in this version as "Number 11" with Identical wording 
as the other on pp. 41-44. 
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of any statute of limitations" but applicable only "in civil 

actions." John Irelamd objected to this, but he seems to 

have been practically alone in his opposition because his 

motion to eliminate that section was lost without a record 
179 

vote. It was the fifth section that made the most clear 

cut division of the delegates into truly "Radicals" and "Con

servatives" as the terms were thereafter used. And the enact-

ment of that section drove many truly moder*ate men on other 

Issues into the radical camp. Section five of the eleventh 

ordinance proposed to guarantee impunity to persons accused 

of wair crimes. It decreed thatt 

no person shall be . , . prosecuted in auiy criminal 
proceeding, for or on account of any seizure, sale, 
impressment, or injury to property or person, or 
other act done since the 2d day of Februau?y« A. D., 
1861, by virtue , , , of military, or civil authority 
given by the Confederate States Government . . .ac
cording to the rules of common law. 

Whether we call their motives a zeal for Justice or a 

desire for vengeance, the determination of those meoibers 

whose relatives or friends had been murdered under at least 

the pretense of Confederate authority had a burning passion 

to have the perpetrators tried amd punished. Conversely, 

whether their opponents were moved by the charitable desire 

to let all bygonee be bygones indeed or by the less commend

able desire to protect their own and their friends necks from 

^"^^Joumal, p. 329. 
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retributive nooses, they were equally zealous to see that no 

war crimes trials should ever take place. Individuality ruled 

in some instamces on even this issue, however, for it was T, N. 

Waul who secured the use of the Legislative Hall in which the 

Convention was iMetlng for an address by Qovemor Hamilton on 
180 

the subject. 

When the hotar arrived for Hamilton's address, an over

flowing crowd heard one of the most violent auid amgry Fhillipics 

ever delivered in Texas. It may be remotely possible that Haun

ilton hoped to induce the Convention to reconsider its action, 

but more likely he had despaired of this and intended his speech 

to be the keynote of the approaching political caunpalgn. He 

ohau*ged the majority of the Convention with being accessories 

after the fact to almost every kind of crime. Among other dis

tasteful things, he told the "Secessionists" that: 

The convention have passed a measure legislating 
wholesale robbery and murder throughout the lamd. 
A measure of peace! Does it bring peace to the be
reaved hearts made desolate by such deeds? . . , the 
friends of this resolution had in their minds cer
tain gentlemen here , , . who were receivers vmder 
the Confederate States laws . . . , The Loyal citizens 
were robbed, and now because these receivers acted 
under authority, they must be protected amd you ima
gine this convention is powerful enough to protect 
them. They will and shall be called to account. 
There is but one cure . . . . You have an account 
to settle, before the people yet. You have not done 
with this . . . if God BPaĴ j|,«y llf« . . . I pledge 
myself to make them answer.-̂ "-̂  

^^^JoumalTp. 3^0. 

^^^Southem Intelligencer, May 24, 1866. 
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The Hamilton speech did not even produce a motion for recon

sideration, so far as the records of the Convention show, but 

it further publicized the "essential disloyalty" of the Texas 

Constitutioruil Convention of 1866.^^ 

On the last day of the Convention, efforts were made 

to pass two resolutions relative to Texas' relations with the 

national government. One, a resolution to pay the expenses 

of a commission of four to proceed to Washington to present 

to the President the results of the labors of the Convention 

and to "endeavour to impress upon the national authorities 

the loyal and pacific disposition of the people of the State 

184 

of Texas, was passed without opposition. The other resolu

tion, introduced by the gentlemam of the long whiskers, A. B. 

Norton, on a suspension of the rules, was intended to approve 

the President's policies. It asserted that: 

we approve of the efforts of President Johnson to 
restore the Union of the States . , . amd we hereby 
express our cordial approbation of his restoration 
policy, amd tender to him the thanks of the entire 
people of Texas, for the noble and patriotic stamd. 
he has taken in behalf of Constitutional liberty,'̂ *'' 

The Journal laconically records of this move "No action, for 

^^^New York Tribune, April 6, 1866, 

^^3Journal^ p. 357. 

184 
Ibid., p, 246. 

^Q5ibid., p. 368. 
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want of a quorum," but contemporary newspapers record that 

the Radicals—now appropriately called by that name—broke 

quorum by stepping outside the railing, in order to prevent 
186 

passaige of "that hell-fired Johnson resolution." Thus it 

was that, by some mysterious quirk of the peculiar Texas 
V 

mentaligy, the Conservatives, after having sabotaiged the 

President's program, proclaimed that they cordially supported 

it. The Radicals, on the other hand, who had fought earnestly 

but unsuccessfully for that prograua, now found their repertoire 

of maledictions inadequate to express their hatred for every

thing the Chief Executive of the nation proposed. 

186 
Jefferson Jimplecute (Jefferson, Texas), April 17, 

1866; Houston Telegraph, K y T , I866. Norton was consistently 
a "radical" In that he opposed states rights and was an ar
dent Uhion man. However, he, more than any man in the Conven
tion had sought to chart a moderate course, amd believing in 
the constitutionality of Johnson's plan, he introduced the 
motion and was the only radical who refused to break quorum. 



CHIPTER IV 

A s.^imM.T:rT'.L LAV FOR T^XAS 

The prime requirement fop any basic law for a denoc-

rrcy la that it be acceptnble to the electorate. The del

e/rotes at Austin in 1866 were fully aware of that fact and 

seem to have been anxious to frame a government that would 

at the same time provide for efficient administration and 

please their constituents. Unanimous action was not attained, 

but the division between Radicals and Conservatives wns not 

as sharply drawn on local as on national issues. Rather, the 

individual ideas of the members of the Convention made for 

cleavages that frequently found ardent Union men allied with 

zealous ex-Confederate3 on both sides of controversies. Of 

foremost concern wore national problems, but numerous con

structive editorials on local problems during the election 

campaign had focused public attention on them* 

During the confuetion at the begirming of ̂ iarllton's 

pi'minlstratlon, Hamilton T-tuart pxoressed the hope that 

"when Texas Is allowed a convention, it vdil confine Itself 

to the restoration of the Constitution os it stood before 

the "'ar.'* A Dallas editor voiced only limited approval of 

that nostalgic dream. Radical changes wore not desirable, 

he thought, but the educational system needed improvement. 

^ Civilian and Gazette. July 25, I865. 
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and the Judicial system would have to be vastly broadened, 

especially for the hamdling of petty cases growing out of 

the emamcipation of the slaves auid their consequent account-
2 

ability to government rather tham to their masters. The 

Telegraph contended that some noteworthy changes in the Con

stitution of Texas were in order in addition to those the 

national government required. Amendments "as to the tenure 

and dignity of office in the executive branch" were considered 
3 

Imperative. In the opinion of the San Antonio Herald, the 

Texas Constitution of 1845, "once admirably suitable as a 

4 

frame of government," was obsolete by 1866. The editor con

curred in the Telegraph's contention for an improved and 

strengthened executive branch, and added that the Texas Judi

ciary "imperatively requires, aunong other changes," the crea

tion of numerous inferior courts. To this suggestion Editor 

Cushing added his stamp of approval, and proposed not only 
more inferior courts but "Just remuneration for men of the 

-5 
very highest ability for our benches. The Gazette approved 

all those suggestions relative to the executive and Judicial 

branches, and added the proposal that a special coanission 

should be created to relieve the legislatiire of petty work on 

^Dallas Herald, August 5, I865. 

Houston Telegraph, November 21, I865. 

San Antonio Herald, December 3, I865. 

^Houston Telegraph, December 21, I865. 
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"private bills." The principal work of the suggested commis

sion was to "adjudicate . . , claims for relief, and chau»ter 

or refuse to charter corporations created under certain gen-

-,6 
eral restrictions." Flake's Bulletin regarded the Constitu

tion of 1845 as "perhaps the best of all the State Constitu

tions" at the time of its adoption, but "like am old ai^ 
- 7 

worthy gaument" it, too, must be laid aside. The editor con

tended, nevertheless, that the Texas Convention should confine 

its work to meeting national requirements amd leave the needed 

alterations for a later convention, Whetiier or not this edi

torial shaped Radical thinking, it soon ccune to be the posi

tion of the majority of that party in the Convention, 

Editors were not alone in advocating chamges in the 

Constitution of 1845, 0, M. Roberts placed "The Creation of 

County Courts—reorganisation of Judicial districts—increased 

salaries—terms of service and increase of labor" for the Ju

diciary second only to "The Certain organization of a white-

mam's government . , , and supplanting the militaur government 
a 

of Qovemor Haunilton." On the importance of a reorganization 

of the Judiciary, Roberts amd his former Supreme Court colleague 

and political rival, James H. Bell, agreed. Judge Bell made 

Texas State Qazette, February 2, 1866. 

^Flake's Bulletin, January 3, 1866. 

Roberts, "Oreat Leading Objects in the Convention," 
*Roberts Papers." 
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one of the best amalyses of the need for changes and wasted 

a better exposition of the theory of an independent Judiciary 

tham John Marshall ever penned when he addressed his appeal to 

the voters of Travis amd Williamson counties in a vain effort 
9 

to secure their votes for delegate. Even J, W. Throckmorton, 

whose main concern was to prevent immigration and the conse

quent "mixture of Yankee and Dutch amd Irish auid Scotch . , , 

amd aifter the first cross on this new stock—a mongrel mangy 
-10 

breed . . . the next . . . the rich mahogauiy of the negro," 

admitted that the "need for some major chamges . . . is real 

amd imperative." 

Despite those amd other arguments from the leading men 

of the state, a strong minority in the Convention was deter

mined either not to change the l845 framework, or to postpone 

that change until a later date. James K. Bumpass introduced 

the issue on February 10, before ab initio, emancipation, or 

debts had divided the Convention into hostile camps. A strong 

Union man, Bumpaiss' resolution pledging the Convention to 

"alter or amend . , , only so far as is actually necessary to 

enable the State to restime its . . . relations with the United 

^"Circular of James H. Bell," Southern Intelligencer, 
January 2, 1866; House Reports, 39 Cong., l Sess., No. 30, p. 
92. 

^^Throckmorton to Epperson, January 21, I866, "Epperson 
Papers." 

^^Dallas Herald, December 23, I865. 
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States, may have led the Conservatives to believe that the 

retention of the old constitution was Radical policy—amd for 

that reason to be opposed. No difficulty au»ose over referring 

the Bumpass resolution to the Committee on the Condition of 

the State, but when I, A, Paschal introduced a resolution that 

the Convention would "re-establish the Constitution . , , with 

such aunendments only as . . . to conform to the existing order 

of things, growing out of the late war," ^ a different attitude 

prevailed. One reporter mildly stated that this measure "eli-

l4 
cited no small amount of discussion," but at last the brim
stone laden Philliplcs were cut short and the proposal made 

the order of the day for the following day, February l4, at 

15 
eleven. No holds were barred when the debate was resumed. 

The personal amimosities of the delegates certainly had some

thing to do with the determined opposition to only minimal 

amendments to the Constitution of 1845, but the conclusion is 

almost inescapable that most delegates sincerely believed that 

Texas needed a greatly revised constitution. No decision could 

be reached amd the measure was, on motion of Roberts, referred 

to a Special Committee of one from each standing committee of 

12 
Journal, p. 27. 

^^Ibid., p, 37. 

Flake's Bulletin, February l4, 1866, 

Houston Telegraph, February 15, 1866. 

14 

15 



161 

the Convention. 

On February 15, the Special Committee reported out a 

resolution that would have committed the Convention to "en

tertain and act upon all proposed amendments to the Constitu

tion which appear , . . to be of sufficient Importamce. "^^ 

The inevitable minority report followed, and an interminable 

series of debates ensued. After three more daiys of debates, 

a substitute for the minority report was adopted by a vote of 
18 

47 to 30. The Convention bound itself to act firjally on 

the Ordinance of Secession, the war debt, the status of the 

freedmen, and for all other "amendments deemed expedient by 

this Convention to be submitted to the people . , , for their 
19 

ratification or rejection." 

Having decided to consider any and all types of changes 

in the Constitution of 1845, the Convention proceeded to rec

ommend some rather sweeping revisions. The fourteen Articles, 

including the amendment adopted in I850, were reduced to twelve, 

amd the total number of sections from 171 to I62, Fifty-six 

•''̂ Journal, pp. 39-40. 

^7ibid., p. 43. 

^Qlbid., p. 56. 

^9Journal, p. 51. 
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of the surviving sections were changed in some degree.^^ 

Therefore, over 4o per cent of the old Instrument was altered, 

a relatively large alteration for any organic law to undergo. 

The alterations ranged from none at all in the wording of 

Article II, to the elimination of Article XIII, and the sub

stitution of a new Article VIII, "Freedmen" for "Slaves." 

Several of the alterations made significant changes in the 

rigging if not the keel amd beams of the ship of state. 

Article III, Legislative Department, with thirty-five 

sections, was the subject of twelve alterations. The new 

article of thirty-three sections reduced the powers of the 

legislative branch by taking the election of department heads 

in the executive bramch out of its hands and placing it in the 

hands of the electorate. The remuneration of lawmakers was 

increased from five to eight dollar's per day, a wage that some 

21 
newspapers thought excessively high. Efforts to increase the 

20 
J. E. Ericson. An Inquiry into the Sources of the 

Texas Constitution" (Ph.D. thesis, Texas Technological College, 
1957), p. 109. Hereafter cited as Brioson, "Texas Constitu
tion. This number is arrived at by considering the elimina
tion of all Article XIII with thirteen sections regulating 
the process of putting the Constitution into operation as one 
change, and the elimination of three sections in Article VIII 
auid replacing them with two sections as amother, and consider
ing Mil changes in other sections, of which there were some
times as mamy as five in a single section, as only one chauige. 

21 
San Antonio News, March 21, 1866. This Radical paper 

thought that the Convention, by paying themselves at that muni
ficent rate had encouraged procrastination, and that future 
legislatures would make their sessions as long as possible in 
order to increase lawmaker's inc(»nes. 
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length of representative terms failed, but the Conservatives 

were able to increase the residence requirements. House mem

bers must have been residents of Texas for five years instead 

of only two, and senators five rather tham the previously re

quired three years. The presence of one carpetbagger among 
22 

the delegates gave rise to misgivings as to the future. 

Article IV, Judicial Department, received a u>re 

thorough overhauling than amy other major article. Ericson 

mentions eighteen changes in that article, but thinks that 

"the basic pattern of Texas Jurisprudence was not altered, 
23 

only the form and Jurisdiction of some of the courts," The 

able and determined chairmam of the Judiciary Committee, 0, M. 

Roberts, was supported by members who either originally agreed 

with him or who soon surrendered to his 8u:*gEuments, although 

two of the most extreme Radicals in the Convention served with 
24 

him from the beginning and the carpetbagger was added later. 

22 
W. P. Bacon was seated by the Convention, although 

the Committee on Privileges and Elections reported that "it 
does not appear . . . that he had been a citizen of the state, 
or resident of the county, for more than one or two months." 
(Journal, p. II6), A red-faced Convention later paid the 
mileage of Bacon's opponent, B. W, Gillock, old-timer at El 
Paso, (Journal, p, 30*0. 

^ i cson, "Texas Constitution," p. 109. 
24 

Journal, pp. 31, 139. E. J. Davis and I, A. Paschal, 
the leaders in the oppositton to Roberts on all national issues 
were originally appointed to his Committee, and W. P. Bacon 
was later added. The other members of the Judiciary Com
mittee were R. A. Reeves, C. A, Frazier, E, J. Gurley, and 
A. H. Phillips, all of whom had occupied benches for consider
able periods. 
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The Judiciary Committee was not plagued with minority reports, 

and debates on the floor were ruled by reason rather than 

emotion. Not all the sweeping chauiges recommended were adopted. 

To members of the Committee, the most disappointing failure of 

their recommendations was the adoption of the practice of elect

ing the Judges rather than going back to the practice of appoint-
25 

ing them. 

Out of the Convention of I866 emerged the county court 

system of today. The Constitution of the Republic of Texas had 

decreed that "There shall be in each county a county court, and 

such Justices courts as the congress may, from time to time, 
26 

establish." The Ccmgress of the Republic passed, on December 

15, 1836, a Judiciary Act that attempted to fix the Jurisdic

tion of the county courts, but left them in a Jurisdicljonal 

maize with powers concurrent with three other courts. Although 

both administrative units auid trial courts at a level comparable 

25 
The original provision for the appointment of the 

Judiciary contained in Article IV of the Constitution of 1845 
had been amended Jamuary I6, I850, By the amending article, 
the appointment of Supreme euid District Judges, the Attorney 
General, District Attorneys, Comptroller, Treasurer, and Com
missioner of the General Lamd office was discontinued amd 
those offices made elective. See Southem Intelligencer, 
March 27, I866, for a very persuasive au?gument for the advan-
tages of appointing the Supreme amd District Judges. 

Oammel, Laws, Vol. I, pp. IO69-IO85, is the copy of 
the Constitution of the Republic of Texas used in this study. 
The quoted provision is Article IV, section 10, p. 1074. For 
a fuller treatment of county government under the Republic, 
see Seymour V. Cormor, "The Evolution of County Government in 
the Republic of Texas," Southwestern Historical Quarterly, 
Vol. LV (1951), pp. 163-5CR7: 
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to the Texas county were a part of the political tradition of 

all English-speaking peoples, the framers of the Constitution 

of 1845 omitted county courts from the list of tribunals they 

established by constitutional decree. J\urists were severe in 
27 

their criticism of that omission. The Constitution of 1866 

corrected that defect by provisions that gave the present con

stitutional form to both trial and administrative coxinty courts 

To supplant the old office of chief Justice of the county, 

there was created the elective office of county Judge, amd con

stitutional basis was given to the office of county clerk. 

The Jurisdiction of what is known todagr as the county coiirt at 

law was carefully defined in both criminal amd civil cases. 

The present form of the county ccmmiissioners' court was estab

lished by providing for the election of co\mty commissioners, 

four in number in eaoh county, auid the powers of that adminis

trative body were carefully delineated. 

After the Constitution of 1866 went into operation a 

Bexar County editor rejoiced that at last his populous county 
28 

was blessed with one of the "newly created courts," Even a 

27 « 
Roberts, Oreat Leading Objects in the Convention," 

"Roberts Papers, made the establishnent of county courts a 
main objective of the Convention. His "Lectures on Jurispru
dence," Lecture 10, declared the lack of trial courts at the 
county level to be the greatest defect of the Constitution of 
1845. See also John C. Townes' excellent eu^ticle "Sketch of 
the Development of the Judicial System of Texas," Southwestern 
Historical Quarterly. Vol. II (I898), pp, 29-53* 134-151. 

"̂ "San Antonio Herald, April I6, I867. 
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Radical was willing to admit that these "juridical innova

tions" were making Justice more accessible and quicker of ex-

ecution> 

The district courts came in for much discussion and 

mamy suggested chamges. The more significant changes in these 

important courts were increased remuneration for Judges, length

ened tenure in office, and a definition of their appellate Jur

isdiction. The Judiclaury Committee recommended appointment of 

district Judges, but a substitute was introduced to elect them. 

The opposition of the ablest men in the Convention to this chamge 

was to no avail, because of the belief that no officer was a 

good officer unless "subject to every momentary whim of the 
29 

electorate at the time of our frequent elections," The term 

of office was increased from six to eight years, amd the annual 

salaries of the Judges were increased from $1,750 to $3,500 

over the strenuous opposition of the non-lawyer minority in the 

Convention. Roberts advocated a reduction in the number of 
30 

districts with consequent increase in the work load. A strong 

effort was made to reduce the salary of the Judge of the El 

Paso District, more because it was realized that carpetbagger 

Bacon was likely to become the next incxirabent in that Judicial 

sinecure than because of the impracticability of consolidating 

Roberts, "Lectures on Jurisprudence," Lecture No. 10, 
"Roberts Papers." 

^^"Judge Roberts' Address on the Judiciary," Quitman 
Clipper (undated clipping), "Roberts Papers. 
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31 
it with other inhabited regions. 

The delegates were especially considerate of the Jus

tices of the Supreme Court. The committee recommended what 

became Article IV, section 2, without chauige. This increased 

the number of Justices from three to five and required that 

they be in session nine months per year. It seems that the 

constitution maOcers amticipated a tremendous volume of litiga

tion to develop from their provisions relative to transactions 

made dxiring the war and under xmusual circumstamces. Evidently 

they anticipated increased criminal convictions also, for along 

with the court recommendations a requirement for the legisla-
32 

ture to erect two other penitentiau:*ies was introduced. The 

delegates approved without serious difficulty the Judiciary 

Committee rec(»mnendation that the Justices of the supreme court 

receive am annual salary of $4,500,00—one-eighth greater than 

the salary of the govemor. Their efforts to revive the ap

pointive policy in vogue prior to I85O struck a stone wall, 

however, amd the best efforts of the ablest members were not 

33 
enough to prevent the election of the supreme court Justices, 

^Journal, pp, 132, 304| Texas State Qazette, March 29, 
1866; San Antonio Herald, March 27, 1866. 

^^Flake's Bulletin, March 25, I866, thought that "Mr. 
Oentry intends for the state to do a flourishing business in 
the penitentiary line," but considered the Judiciary measiue 
a wise one. 

^_SoutheCTi Intelligencer, March 27, I866. Consciously 
or not. Judge Roberts' speech follows almost verbatum the able 
arguments of Judge Jaunes H, Bell's campaign circular pertain
ing to the independence of the Judiciary. See House Reports, 
39 Cong., 1 Sess., No. 30, pp, 92-93. 
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Interest in constitutional provisions pertaining to 

the executive department were not lacking, but the shaurp con

troversies over relations with the national government so 

overshadowed the issue that little of the debates over the 

fifth Article was published. On February 14, Matthew L. 

Armstrong introduced am ordinance relative to the executive 

bramch, but it came Just on the heels of the Henderson "re

peal" effort on the Ordinance of Secession, amd even the sub-
34 

stance of his proposal is not recorded. The Committee on 

the Legislative Department reported on February 21, stating 

that "sundry matters" had been referred to it by the Conven

tion,^^ but neither the official records of the Convention 

nor contemporary newspapers reveal what those matters were. 

Nevertheless, the committee recommended a rather sweeping re-

orgamization of the executive branch. The changes wrought 

did include strengthening the office of govemor, but not by 
36 

"increasing his appointing power," as Ericson asserts. The 

appointment of Judges of the district amd supreme courts and 

the heads of departments in the executive branch had been 

taken out of the hands of the govemor by am amendment to the 

Constitution of 1845 that was adopted in I850. That amen<%,ent 

^Journal, p. 38; Intelligencer, February 15, I866. 
35 
Journal, p. 68. 

^"Bricson, "Texas Constitution," pp. 109-110. 
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was incorporated Into the Constitution of 1866,^ and no new 

appointive offices were created. 

Strengthening the office of govemor occurred in the 

passage of other provisions. The term of office in the ex

ecutive branch was increased from two to four years, and the 

governor was made eligible to serve eight out of any twelve 

yeau* period instead of only four out of six years as decreed 

by the Constitution of 1845. In the matter of salary, the 

entire Convention was more liberal tham the Committee on the 

Executive Department, which recommended a raise from two 
38 

thousand to three thousand dollars per year. As finally 

passed, the salary was doubled by increasing it to four thou-

39 
samd.^ The pardoning power was changed very little, but the 

veto power had one significant modification. The executive 

was authorized to veto parts of appropriation bills, but the 

pocket veto limit of one day on measures passed in the dying 
4o 

daiys of auiy session was retained. Furthermore, the govemor 

retained his position as "Commander-in-Chief of the army amd 

.41 
navy of the State, a distinction retained by only one other 

^Journal, pp. 132 ff. 

^^Ibid., p. ^ . 
39 
Constitution, Article V, Section 5. 

40 
Ibid., Section 17. 

^^Ibid., Section 6. 
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42 
govemor, that of Qeorgia, 

Article X, Education, elicited more debate than any of 

the purely domestic issues in the Convention with the excep

tion of Article VII, Qeneral Provisions. There was both a 

deep interest in, and sharp opposition to, the creation of an 

adequate system of public education, William M. Taylor of 

Houston County was appointed chairman of the Committee on Edu-

43 

cation, but John W. Whitfield furnished the energy and en

thusiasm for the group and led the floor fight for what could 

have been the best system in the nation. The firet resolution 

relating to education was introduced during the hottest of 

the ab initio debates by Whitfield on Februau?y 13, and was the 

44 

first purely local issue injected. It stau?ted a thorough in

vestigation of what had been done with the money and lamds be

longing to the school funds of the state during the war, and 

concluded with instructions to the Committee on Education to 

"report such measures as may be deemed proper to secure the 

various amoimts due to the school fund." It was pretty clear 

from Whitfield's speech that the Confederate Qeneral personally 

considered almost amy measure "proper" if it would accomplish 

Journal of the Proceedings of the Convention of the 
People of Oeorgia, 1065, p, 241. — — 

43 
Journal, p. 30, 

44 
^Ibid., p, 36. 
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^5 
that purpose. 

Numerous proposals for providing for a public school 

system, without the painful necessity of paiying tauces, were 

made. Typical of these was the proposition of W. E, Jones 

to sell to the Uhited States all the lamd northwest of a line 

from the mouth of the Pecos to the northwest corner of the 

most westerly county on Red River, amd apply the proceeds to 

46 

the perpetual school fund. The Whitfield investigation fur

nished the Committee with definite information as to what had 

been done with the money and lands previously appropriated to 

education by the state. The Commissioner of the Qeneral Land 

Office, F. M. White, responded promptly with a report as to 

the amount and status of lamds belonging to the school funds 
47 

of the state and counties. Response from the Comptroller was 

not so prompt, and X. B. Saunders introduced a resolution ask

ing that the Comptroller "be required to furnish this Conven

tion with data . . . as to the amount auid character of funds 
.48 

paid for school lands d\iring the existence of the rebellion." 

Saunders' radical sentiments did not recommend his resolution 

^Flake's Bulletin, February 14, 1866; Southem Intelli
gencer, February 15, 1066; Texas State Qazette, February 15, 
1060. FlaOce's thought that Whitfield was doing Sorthy penamce' 
for his leadership in the rebellion by attempting to launch a 
worthy educational prograun. 

46 
Journal, p. 38. 

47 
Ibid., p, 45, 
Ibid., p. 47. 
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to some delegates, but Roberts, Whitfield, and Throckmorton 

Joined with the Radicals amd succeeded in adding section 11 

to the Ordinance on the action of officers of the Confederate 

state government, decreeing that "nothing in this . . . ordin

ance shall prejudice the right of the State of Texas to recover 

. . . property of any description" that may have been disposed 
49 

of during the war. Although Judge Ireland's amtipathy for 

railroad compamies had not developed to the point it later 

attained, he, nevertheless, began earning his title of "ox

cart John" by siding with the Radicals when it was revealed 

that much of the school funds had been loaned to railroads in 
50 

specie and repaid in Confederate currency. 

The most determined opponents of public education in 

any form whatsoever were ex-Oovemors Hardin R, Rurmels and 

J. W. Henderson, On March 17, Rurmels introduced a substi

tute for the much amended Article recommended by the Committee 

on Education that would have ended any effort on the part of 

the state to educate her youth. All resources previously set 

apart by the Legislature for educational purposes were to re

vert to the state treasury and the principal and interest were 

to be used to pay the ordinary expenses of the state government 

^Constitution, p. 11, This also appears in the ver
sion of the Constitution of 1866 certified by J. W. Throck
morton to Secretary Sewaû d, as Ordinance No. 11, Section 11 

50 
The Texian (Seguln, Texas), March 21, l866. 
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51 
thereafter arising."^ The ex-Oovemor was dead serious in his 

52 
proposal, and thirty-one delegates cast their votes for the 

reactionary proposition. Henderson led em effort to prevent 

taxation by the legislature "for the support of common schools, 
-53 

or for educational purposes. 

The reactionaries were consistently voted down on their 

efforts to destroy all public education, but when the question 

of public support for schools for colored children was injected, 

the outcome seemed doubtful. During four long sessions of agi

tated debate every conceivable type of aunendment, substitute, 

54 

amd substitute for substitute was introduced. It seems al

most certain that the children of freedmen would have been 

denied any educational opportunity except for the strange chauige 

of attitude on the part of Roberts. Ably supported by Generals 

Waul and Whitfield, Roberts convinced a majority of his col-

leaigues that, if Texas refused to provide for the education of 

the Negro children, the Federal Government would send teachers 

aunong them who would inculcate undesirable ideas and attitudes 

that would inevitably lead to trouble. He even thought it 

^^Journal, p. 205. 
52 
Flake's Bulletin^ Itorch 18, 1866. Dr. W. P. Beall, 

who had previously introduced a similar proposition, spoke 
earnestly and at length for the Rurmels proposal. 

53 
Joiirnal, p. 209. 

54 Ibid., pp. 202-218; Flake's Bulletin, March 17, 1866. 
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possible that Texas might "in the future, choose to elevate 

them ̂ e freedmer^ in the scale of civilization," and con

tended that the power to tauc for the education of Negroes 
55 

could be safely left to the discretion of the legislature. 

Not until the dying hours of the Convention did the embattled 

delegates reach am aigreement on the Negro education provisions. 

A compromise in Article X, section 7, provided for a segregated 
56 

tauc system* Authorization for a school tax caurried the pro
viso that: 

all the sums arising from the said tax, which may be 
collected from Africauis, or persons of African de
scent, shall be exclusively appropriated for the main-
tainence of a system of pub lie schools for Africams 
aufid their children; and it shall be the duty of the 
Legislature to encouraige schools among these people. 

The Constitution of l845 had expressed many pious in

tentions relative to education, and some steps had been taken 

towards the ultimate establishment of a school system, es

pecially during the administration of Govemor Pease, but 

little more had actually been done than to express those in

tentions. The Convention re-expressed all those ideals, but 

made the importamt additional requirement that "The Legisla

ture shall have no power to appropriate, loam or invest" the 

principal of the peri)etual school fund except in the bonds of 

^^Flaike's Bulletin, March 27, 1866; Houston Telegraph, 
March 28, 1000. 

^Journal, p. 346. 



175 

the Uhited States of America, or the bonds of the State of 

Texas, or such bonds as the State might guarantee. This pro

viso was the work of Roberts, whose expose of the extremely 

"tender handling" by the legislatiire of railroads indebted 

to the perpetual school fund probably was unpleasant to some 
57 

delegates. Unfortunately, the provision of the Constitution 

of 1845, Article X, section 2, requiring that not less than 

one-tenth of the general revenue of the state be set apart 

for public schools was not retained. Instead, only the pro

vision that a tax for public schools might be levied was in

cluded. Thus, the schools were left to the care of the pro

verbially careless Texas Legislature for their immediate 

^ 58 support. 

The long range provisions for the support of public 

education perpetuated the idea, conceived early in Texas his

tory, of endowing the public schools and a state imiversity 

with public lamds and thereby partially relieving the state of 

onerous tauces. The provisions made for this purpose were prob

ably the soundest that could have been devised. By unifying 

the funds already in existence, tramsferring the title of |^i. 

temate sections of land in grants already made to railroads 

57 « • 
Unidentified newspaper clipping, "Roberts Papers;" 

Journal, p. 209. 
58 
For an analysis of the results of this provision, 

see E. T. Miller, "The State Finamces of Texas During Recon
struction," Southwestern Historical Quarterly, Vol. XIV 
(1916), p. i^J^nr: '̂'̂  
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to the perpetual school fund, taking the direct control of 

that fund out of the hands of the legislature and leaving 

them only the policy-making power, and placing adeqiaate safe

guards over the investment of the fund, the Convention of 

1866 soiight to avoid a repetition of the losses the school 

funds had sustained during the Civil War, By creating a State 

Board of Education to carry out the policies of the legisla

ture relative to land sales and the investment of the endow

ment funds in accord with the constitutional regulations, amd 

to supervise the expendit\ire of income derived from those 

fimds, the delegates sought to avert the fraud and corruption 
«, 59 

that was to occur later under the Constitution of I869. 

The appropriation of land for school purposes was not 

left at the discretion of the legislature. Article X, sec

tion 3, gave the public schools as much of the public domain 

as had been giverv or might thereafter be given, for railroad 

construction auid one-half the proceeds from any lamds sold 

to the Uhited States Government; by the pr*ovi8ion that: 

And all the alternate sections of land reserved , . , 
out of grants heretofore made, or that may hereafter 
be made, to railroad compamies or other corx>orations 
of any nature . . . shall be set apart as a part of 
the perpetual school fund of the State; provided, 
that if . , , any portion of the public dooiain o'f 

59 
^^For a fuller treatment of the uses of public land 

for educational endowment, see A. S. L^ng, Financial History 
of the Public Lands in Tex.is (Waco, 1932), pp. 119-129, and 
Reuben HciCltrlck, The hiblic Land System of Texas, 1823-1910 
(Madison, 19l8), pp. 94-95. 
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this State shall be sold to the United States 
Government, one-haIf of the proceeds . . sh-ll 
become a p^rt of the peroetual school fund 

To guard ago Inst ?n old abuse of selling school Iqnd on credit 

and then giving "relief" to the debtors to the school funds, 

Section four provided th^t: 

The Legislature shall provide, from time to time, 
for the s^le of lands belonging to the perpetual 
public school funds . . provided further, th-t 
the Legislature sholl h^ve no power to grant relief 
to purchasers by gr»nting further time for o^yment, 
but sh-11 in P11 cses provide for the forfeiture of 
the land to the St-te for the benefit of a oerrjetu-1 
public school fund. 

Little revenue was derived immediately from interest on funds 

or from sales, but schools continued to benefit from this 

provision long after the Constitution of 1866 was abrogated. 

Sales of large bodies of land took place under its provisions, 

amd in 1886 the Supreme Court of Texas ruled that the provi

sions of section 4 applied amd hence that the lands with pagr-

ments in arrears were forfeited despite later Constitutional 
60 

changes amd legislative acts to the contrary. 

Another innovation that might have proven significant 

had the Constitution continued operative was the creation of 

a State Board of Education and the office of State Superin

tendent of Public Instruction. The State Board of Education 

was am ex-offlcio body composed of the Govemor, Comptroller, 

"Big Land Suit," Waco Register, July 26, 1886, 
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and Superintendent of Public Instruction, The function of 

the Board was to manage the investment of the permanent school 

funds and to manage and control, as a policy-making body, the 

"common schools, under such regulations as the Legislature 

•ay hereafter prescribe." The State Superintendent was to be 

appointed, by amd with the advice and consent of the Senate, 

for a term of four years, and was to be paid the "magnificent" 
61 

salary of two thousand dollars per year. 

Taken as a whole, however, the educational provisions 

of the Constitution of I866 were as munificent as the most 

liberal member could have asked, with one exception. The ad

dition of the one word "white" to the provisions of section 

2 of Article X caused more argument than the question of 

authorizing the legislature to levy a tax for education. After 

decreeing the creation of a imified endowment fund, a proviso 

was passed requiring that "said fund, and the income derived 

therefrom shall be a perpetual fxmd exclusively for the educa

tion of all the white italics added/ scholastic inhabitants 

of this State, and no law shall ever be made appropriating 

said fund to amy other use or purpose whatever." A strange 

amray of supporters and opponents to this provision developed. 

61 
Constitution, Article X, Section 10, The Journal 

records little of the fight for the adoption of this provision. 
Flake's Bulletin, March 24, I866, however, states that Vhit-
fleld contended for "remuneration comn^nsurate with the re
sponsibilities of that important office" for the State Super
intendent of Public Instruction. 
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A. P. McCormick, a native b o m Texan, but one of the better 

educated as well as one of the more genuinely liberal delegates, 

led the minority opposition to this measure. Roberts seems 

to have been absent at the time, and his reaction can only be 

guessed, but it is not likely that he could have gone along 

with McCormick, The Roberts effort had been only to permit 

the legislature to tauc Negroes to support Negro schools. How

ever, the Convention could not have been any more surprised 

had Roberts contended for the McCormick measure than they must 

have been when T, N, Waul voted with W, P. Bacon, E. J. Davis, 

Edward Degener, Daniel Murchison, amd J. F. Parker for the 
63 

McCormick proposal. 

Another very significant change in the basic law of 

Texas wrought by the Convention of I866 was the abandonment 

of the Spanish system of land tenure for the Anglo-Americam. 

Fart of the dominions of the Spanish monarchs, Texas' develop

ment began under a lamd system that recognized the title of 

the sovereign to all mineral rights, including the "Juioes of 

^Journal, p. 198; Dreimalwochenliche Uhion, March 18, 
1866. 

^3joumal, p. 199; Flake's Bulletin, March 19, 1866. 
No attempt to explain Waul's action appears. Certainly he 
was not confused by the parliamentary muddle, and perhaps 
Truman's estimate of Waul (New York Times, March 5, 1860) as 
genuinely desirous to "give ruii justice to the freedmen and 
help them advance in the scale of eivllisation" is correct. 
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64 
the earth" itself. Mexico accepted this system with only 

the alteration that the owner of the mineral wealth was the 

nation rather than an hereditary monarch. The Constitution 

of the Republic of Mexico of 1824 decreed that "To the State 

belongs every species of vacant goods in its territories . . 

. in the marmer laid down by law." 5 ̂ i , rather ambiguous 

statement was incorporated into the Constitution of the State 
66 

of Coahuila and Texas of 1827, arid was construed by the 

Supreme Court of Mexico to apply to all mineral wealth in that 

province under essentially the same rules as those laid down 
67 

by Charles III in 1783. Article XV of the Constitution of 

Coahuila and Texas of 1827, perpetuating the Ordinance of 

1783, was the constitutional provision under which most of 
68 

the early Anglo-Americans in Texas received their land grants. 

"Mining Ordinance of Charles III, of May 22, 1783," 
J. A. Rockwell (Comp.), A Compilation of Spanish and Mexican 
Law, in Relation to Mines and Titles to Real Estate, in Force 
in California, Texas, and New Mexico (New York, 1851), pp. 38 

65 ^ , 
Thorpe, Constitutions, Vol. VI, p. 3496. 

Ernesto Navarro (trans.). Certified Copy of the Con-
stitution of the Republic of Mexico and the State of Coahuila 
and T^xas (New York; 1832), p. 51. 

67 /,. 
I. L. V^llart*?, Cuestiones Constitutionqles (4 vols., 

Mexico City, n . d ) . Vol. TV7~pp 242-327, "̂̂ tssTm. 
68 

In reality, «11 land patents prior to the Texes Revo
lution were gpramted under this provision, because only the 
statute laws granted by the Mexican Government to Austin et al, 
and the CoaUiulla auid Texas legislative enactments existed 
prior to 1827. 
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The framers of the Constitution of the Republic of 

Texas adopted the Spanish system of land tenure, probably be

cause so mamy patents were in process that the change to an

other system would have clouded titles amd produced too much 
69 

litigation for them to risk the irmovation. The Constitution 

of 1845, adopted irtien Texas accepted annexation to the Uhited 

States continued the Latin system, probably for the saune rea-

70 

son. But the acquisitive Anglo-Americans had not tamely ac

cepted this alien practice. The Confederate state government 

of Texas attempted to continue the de Jure ownership by the 

state of its mineral amd saline wealth by direct operation of 

mines amd salines. In a Joint resolution, passed Januaury 10, 

1862, the legislature attempted to make the state the operator 

71 
of a salt mine in Hidalgo County. The legislators soon learned 

^The Constitution of the Republic of Texas, Schedule, 
section 1, declared that "from the auloption of this constitu
tion . . . all laws now in force in Texas . . . shall remain 
in force until declared void . . . " See Gaunmel, Laws, Vol, I, 
p. 1289, for a reiteration of the proviso that no land granted 
by this government shall be located on salt sprjjn||s, gold or 
silver nines, oopper or lead or other minerals /Italics added/. 
The creation of the General Lamd office, December l4, I837, 
confirms this principle only by implication. See Oammel, Laws, 
Vol. I, pp. l404-l4l8. But the persistence of the Spanish 
system was explicitly recognized in the chartering of the Colo
rado Mining Company, Jan\mry 25, l840. See Oaanel, Laws, Vol. 
II, PP-7337 ff. 

'^or examples of this interpretation see Cowam v. 
Harderaam, Texas Reports, Vol. XXVI, pp. 218 ff. _ 

' Oauoael, Laws, Vol. V, p. 505. The legislative reso
lution misspelled the naune of the specific mine, making it 
"El Sol del Rey" Instead of El Sal del Rey. And the ambiva
lence of the legislators is demonstrated by the fact that they 
also encouraged "private enterprise* salt mines. See Ibid., 
p. 773. 
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that strong private interests were already contesting state 

ownership of minerals on lands already patented to indlvi-
72 

duals. Two opposing attorneys in an important case of this 

nature, T. N. Waul amd John Hancock, were present in the Con

vention of 1866. The personal animosity of these two may have 

influenced the substitution of the English for the Latin prac

tice. 

In maurked contrast with other issues confronting the 

Convention, there seems to have been am effective "conspiracy 

of silence" concerning this momentous question. Ignoramce of 

the vital nature of the problem carmot be the explanation. 

Wallace Hawkins, author of the only scholarly study of this 

importamt change in Texas' fundamental law, declares that many 

delegates are known to have had "experience, wide knowledge, 

and well matured convictions regarding the question of state 

ownership of minerals."^ Certainly, if they read the news

papers of the state the delegates knew that an "oil boom" of 

no small proportions was already under way in Texas. The de

velopment of the state's mineral resources, a recognised source 

of future wealth amd prosperity, was the declared objective of 

several delegates, and undoubtedly they considered the reser

vation of minerals to the state am impediment to their plans 

72 • 
See "state of Texas v. Salvador Cardinas, Texas 

Reports, Vol. XLVII, pp. 250 ff. 
Hawkins, El Sal del Rey, p. 51. 
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to exploit them for their own finamcial gain. Also, they 

were well aware of the Jeopardy in which surface land titles 

stood so long as sub-surface ownership was vaguely vested in 

another. It is, therefore, difficult to explain the reticence 

of the constitution framers about making public their views 

on BO vital an issue. 

A month had elapsed before an ordinamce pertaining to 

mineral rights was introduced. On March 12, 1866, Qeneral T. N, 

Waul introduceds 

AN ORDINANCE, to secure the Possession amd Property 
of the Salt Lake, known as "El Sol ̂ i o / del Rey," 
in the State of Texas. 

Whereas, the Salt Lake In Hidalgo County . . , 
was reserved as the property of the crown of Spain, 
and the title having become vested in the States 

Be it Ordained , . . That the legislature . . , 
shall cause possession to be taken . . . for the 
benefit of the State, and shall pass such laws as 
may be necessary to provide for the settlement . . . 
of all claims that may be made by any person . . , 
adverse to the rights of the State.'̂ ^ 

If any discussion of this proposal took place it does not ap-

75 
pear to have been recorded. It is possible, but not very 

likely, that Waul Intended this as a constitutional provision 

to settle one relatively minor bit of litigation already in 

74 
Journal, p. l60. 

75 
The Journal entry is recorded, but no mention of de

bate carried in the following: Texas State Qazette, March 13, 
1866; Flake's Bulletin. March 14. 1866; San Antonio Herald, 
March 14. 1866; Dallas Herald. March 21, 1866, 
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the courts. He probably hoped to get a clear commitment on 

the whole subject of mineral ownership. 

The Waul ordinamce was referred to the Committee on 

the Qeneral Provisions of the Constitution, of which John 

Hancock, a bitter enemy of Waul, was chairman. On March 19, 

the Committee reported that after having considered the Waul 

proposal, it recommended the passaige of an ordinance recog

nizing the property rights of the owners of the lamd to any 

minerals thereon. The Committee's handiwork provided! "That 

the State of Texas hereby releases to the owners of the soil 

all mines and mineral substances that maiy be on the same, sub-
76 

Jeot to \miform rates of taucation." The report was adopted 

and passed to the order of the day. 

The Committee's report evidently was not satisfactory 

to some of the enterprising delegates. Hamcock's version only 

renounced the claim of the state to minerals that had already 

passed into private ownership, according to all Constitutional 

authorities who have made pronouncements on it. To remedy this 

defect, and prevent future legislatures from reserving the min

erals on lamds to be hereafter patented, B. T. Selman intro

duced a far more explicit ordinamce immediately before the 

report on the Hancock sponsored measure. Salman's ordinance 

would have released ownership of "all mines, minerals, salines, 

oil springs, or wells, and all precious metals or minerals 

'Journal, p. 214. 

file:///miform
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heretofore discovered . . . or which may hereafter be dis

covered" to the "owner of the lamd on which they may be 

situated." This sweeping measure would have released "min-

77 
erals in all lamds hereafter sold," ' a very important dif
ference indeed. 

For some obscure reason the Selman proposal was refer-
78 

red to the Committee on the Condition of the State Instead 

of Hancock's committee. It is possible that the Waul sugges

tion for retention of state ownership was referred to the 

Committee on Oeneral Provisions because of the desire of the 

majority to kill it, which was certain to ensue since Hancock 

controlled that committee. Certainly, the members knew the 

nature of the Hancock report that was to come up as the next 

item after Selman's proposal. Not wamting to discourage in-

veitments of outside capital, some delegates probably intended 

to predestine Hancock's ordinamce to oblivion, and guarantee 

the gramting of mineral rights with all future land patents by 

sending the Selman proposal to a committee dedicated to that 

purpose. Assuming that such was their plan, they carried it 

out well, for in consigning the Selman ordinance to the Coimnlttee 

on the Condition of the State, they were putting it into the 

77Hawkins, El Sal del Rey, p. 57. Mr. Hawkins was 
considered one of the ablest lawyers on oil matters in the 
entire nation. His opinion on this point seems to be sus
tained by the obvious meaning of the launguaige used. 

78 
Journal, p. 214. 
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hands of friends, A. B. Norton, chairman of that committee, 

had as his goal the industrialization of Texas. He was ac

tively cooperating at the time with B. H. Epperson in rail-
79 

road enterprises, and the two ideas of railroads and lands 

are very closely related. In any case the Convention had be

fore it two ordinances aimed at the abrogation of the Spanish 

system; the Hancock measure, applying only to the past, and 

the Selman measure renouncing for all time state ownership 

of minerals in lands to be patented thereafter. No further 

action was taken on the subject until the last hectic minutes 

of the Convention before final adjournment. 

The Journal for the last day of the Convention is aun-

biguous. On April 2, 1866, both Hancock amd Norton were 

present amd active. Both had under consideration of their 

committees ordinamces on mineral rights that required both a 

second and third reading before final passage. The acme of 

ambiguity was achieved in the wording of the Journal on this 

point. It is recorded that "On motion, an ordinance touch

ing the subject of mines, minerals, and salines taken up, read 
80 

a third time and passed," Moments later, the Committee on 

79 
Hawkins, El Sal del Itey, pp. 51-52. A rather cursory 

exauaination of the "Epperson Papers reveals a close common 
interest of the two in railroads, but did not reveal amy in
vestment of Norton in Epperson's projects. Such am investment 
could have existed, in which case Norton would have had a deep 
personal interest in the Selmam measure. 

8o 
Journal, p. 360, 
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Engrossed and Enrolled Ordinances reported as "correctly en

rolled and properly signed" an ordinance "on the subject of 
81 

mines, minerals, salines, and oil Bprings," This lamgiiage 

suggests very strongly the Selman proposition. There are also 

some contemporary reports to support the supposition that it 

was the Selman ordinance that was adopted. Both the conser

vative Qazette and Uhionist Flake's Bulletin refer to the 
go 

Selman ordinamce as having passed, and some two weeks later 

that measure is definitely identified in a quotation of what 
83 

was supposed to have passed. ^ But on the other hand, there 

is reason to suspect that the reporters may have been misled 

as to what had really happened. 

Late on Saturday nig^t before final adjournment on the 

following Monday, the Convention authorized A. B. Norton to 

take charge of the records of the Convention amd superintend 

84 
the printing and distribution of the Journal. Norton may 

very easily have thought that the measure passed in the rush 

and confusion of the dying minutes of the Convention was his 

favorite measure. Certainly, he mamifested greater interest 

in amother measure at that time than in minerals, and if he 

Journal, p. 36I. 
82 
Texas State Qazette, April 3, I866; Flake's Bulletin, 

April 3, 1856: 
f l a k e ' s Bul le t in , April I8 , I866. 

84 
^ J o u r n a l , p . 353. 
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did believe that the Selman measure had passed he would have 

so informed the newspaper reporters present. However, the 

Selman ordinance in its original—or any other form—is not 

in the Texas State Archives, nor has its whereabouts been 

85 

found by any researcher to date. On the other hand, the Han

cock measure, in its original form in the handwriting of John 

Hancock and bearing the certificates of Leigh Chalmers, Secre

tary of the Convention, and Rhoades Fisher, Enrolling and En

grossing Clerk, indicating that it was passed on third read

ing on April 2 and properly enrolled, is in the Texas Archives. 

The error in publishing that ordinance, if error it was, was 

not a radical scheme for robbing Texas of the former royal 

patrimony of Spain because both factions helped pass whichever 

measure it was that was enacted. 

Hawkins concludes that "there is no evidence that oil 

was a factor in the decisions made by the convention," and 

that "oil auid gas lessees did not constitute a pressure group 
86 

in the Convention for the relinquishment of minerals." I^ere 

au:*e indications that enough people in Texas were interested in 

oil amd gas to constitute an unorganized pressure group. Haw

kins does notice the coincidence that the Texas Legislature, 

within six months of the passage of the Selman ordinamce—or 

85 
Hawkins, El Sal del Bey, p. 55, note 10, states em

phatically that "The original or Selmam's ordinance carmot be 
found." 

86 
Ibid., p. 59. 
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the presumed passage of it—"created eight oil corporations 

with . . . am aggregate stock in excess of forty-five million 
-87 

dollars. Delegate sympathy for the Selman proposal could 

not have been nill in view of the interest in the petroleum 

industry at the time. Numerous oil leases amtedate the as

sembling of the Convention, including leases on considerable 
88 

lamd in at least foiu:*teen home counties of delegates. Those 

leases, made by surface owners, were void unless a mineral 

ordinance passed, but that would have been the concern of the 

lessees. What is more significamt is that numerous lamd-

owners began early in I866 to "refuse to sell for a pittance, 
H89 

leases that may be worth many thousands. Eaa*ly in Febmiary 

a Sabine County resident sent E. H. Cushing a small "bottle 

of Crude Petroleum" with the enthusiastic report that machin

ery was already enroute from Illinois to drill for the precious 

liquid.^^ About the saune time a Nacogdoches resident informed 

the saune editor that "our bloody soil will soon be amointed 

Hawkins, El Sal del Rey, p, 59; Actually ten such 
compamies were created by the I'lrst session of the Eleventh 
Legislature. See, Oammel, Laws; Vol. V, pp. 1250-1649 passim. 

88 
Hawkins, El Sal del Rey, p. 58; C A. Wamer, Texas 

Oil and Qas Since 1543 (Houston, 1939), P. 123; E. T. Bumble, 
Second Annual Report of the Geological Survey of Texas (Austin, 
1891), p. 44. 

89 
Galveston News, Maurch 3, I866. 

90 
Houston Telegraph, March 3I* I866. 
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91 
with subterraneam oil. Another correspondent assured the 

Journalist that when the industrialization of Texas comes 
92 

"we will be ready to furnish cheap oil for the machinery." 

Even J. W. Throckmorton admitted that oil was likely to play 

a big part in Texas' future, although he deplored this be

cause it woxild inevitably bring in the hated "Yankees," amd 
93 

other undesirable foreigners. It is, therefore, difficult 

to agree that *̂The delegates' ideas of minerals included oil 

only dimly if at all." 

The Convention did not materially change the tax sys

tem of the state. Exemption of homesteads auid a minimum 

95 aunount of personal property from forced sale was retained. 

The legislature was authorized to exempt "s\ich property . . . 

from taucation" as it might think proper, provided two-thirds 

of both houses concurred, and t^e power of the legislature 

to lay an income tauc was retained. Occupation tauces were to 

be continued, but this provision was not "to apply to pursuits, 
«96 

either aigricultural or mechanical. The one hiondred thousamd 

91 
Houston Telegraph, March 30, 1866. 

92 
Ibid., April 30, 1066. 

^Throoloaorton to Epperson, Jamuary 21, 1866, "Epper
son Papers." 

94 
Hawkins, El Sal del Rey, pp, 58-59. 

^^Constitution, Article VII, Sections 22 and 28, 

96 
^Ibid,, Section 27, 
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dollar debt limit for the state was retained,^ but that pro

vision was really voided by a provision for the state to 

guarantee the funds of companies engaged in internal improve

ments. As finally enacted, the Constitution provided thatt 

the legislature shall have power to guarantee the 
bonds of railroad compamies, to amy amount not ex
ceeding in amy case the sum of fifteen thousamd 
dollars per milej provided, that . , . such com
pany shall have previously graded amd prepared at 
least twenty-five miles of its roauiway, reauly to 
laiy the iron rails thereon, and so on continuously, 
on each additlonail section of ten miles so graded 
amd prepared,9" 

There were additional provisions intended to pr»otect the state 

adequately, but there was dynamite in this one. Ireland and 

a fc»w other ultra-Conservatives opposed the state sponsoring 

amy internal improvement project, but most of the Confederates 

had seen the weakness of the South in transportation amd co

operated with the Radicals in passing the measure. 

The bitterest and yet most humorous contest over state 

finances came in regard to a purely legislative measure to 

finance the government through 1866. On March 28, A. M. Gentry 

introduced am ordinance "Requiring the assessment auid Collec-

99 
tion of Tauces, for the yeau* 1866." The lengthy ordinance 

submitted by Qentrry was in eight sections, only two of which 

97 
^'Constitution, Article VII, Section 33. 
98 
j^ld*' Section 36. 

^Journal, p. 302. 
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were altered before final passage. Section 1 of the ordin

ance decreed a tax rate of twenty cents per one hundred 

dollars valuation in contrast with the twelve amd one-half 

cents decreed by the provisional govemor. Section 4 was an 

omnibus tax measiire, and the only one on which extensive de

bates occurred. The Ccmmiittee on Finance, to which the 

Gentry ordinance was referred, reported it favorably within 
100 

minutes of its referral. Although a Conservative measxire, 

it was attacked by Conservatives. There was too much "omni

bus" in the section according to Henderson who thought that 

the manufacture of "necessities of life" like "good liquor" 

should not be tauced so heavily. Possibly in retaliation 

for this provision, J. K. P, Record of Dallas moved "That a 

tauc of fifty cents be levied and collected for each dog in 

the State." Dr, W. P. Beall, whose reactioimry propensities 

were more tham the amtithesis of all the radicalism in the 

entire Convention, moved to amend Record's amendment by add

ing the proviso "That dogs of good character, and which bark 

well, are exempted from the provisions of this ordinance. 
«102 

Journal, p, 322, 

Houston Telegraph, March 30, 1866. As enacted, a 
tax of thirty cents cm each hundred dollars of vinous or 
spiritous liq>2or sold was to be collected from the vendor. 
The Telegraph accoimt is humorous—as the debates were—and 
may not accuragely reflect the opinions of the delegates 
quoted. 

102^ - ^^ 
Journal, p. 322. 
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The Radicals rejoiced to see Conservatives ridiculing Con

servatives amd as soon as the Beall aunendment was tabled J, M. 

Hurt moved to exempt from the tax all "hoiinds of full blood." ^ 

The Conservatives saw the error of their waiys and passed the 

measure to engrossment. The approach of the scheduled final 

adjournment made it necessary to suspend rules amd pass the 

measure immediately, whereupon Edwau:*d Degener indulged in his 

sii^e attempt at humor during his entire constitution fram

ing career. Recalling that for the past seven weeks a Conser

vative had attached a proviso to every measure that might pos

sibly be construed as liberal towau?ds freedmen, Degener gained 

the floor amd "moved to amend thust Africams amd their de-
104 

scendants excepted." Whether or not it was the result of 

this bit of Teutonic humor, the canine population of Texas 

escaped a poll tax. Nevertheless, section 4 of Ordinamce Num

ber Five, was perhaps the most equitable tauc law Texas had 

ever had despite the fact that peddlers of "goods not mamufac-

tured in this State" were taxed prohibitively. 

No partisan battle developed over one matter of vital 

interest to T^xass the protection of the frontier aigalnst 

depredations of Indiams. The ultra-conservative chairman of 

the Committee on Indian Affairs, W, C. Dalrymple, received 

1866, 

^Q3journal, p. 323. 

Q̂'̂ Ibid., p. 323; Dreimalwocheraiohe Union, April 3, 
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perfect cooperation fran James Ranck, an extreme Radical. 

Excellent publicity for the work of the Committee was given 

by the reporters for the great daily newspapers in the Nortli, ^^ 

and numerous appeals were made to the President and other na-

tional officers for relief. Extreme Conservatives from re

gions far removed from the scene of savage atrocities coopera

ted with the more radical members from the frontier coimties. 

On March 21, the Convention passed without a dissenting vote 

an ordinance recounting the previous appeals made to the gen

eral government and stating that: 

authentic information has been received by the 
Convention from almost all the counties of the 
frontier, of extensive raids by Indians since that 
time; raids in which lau:̂ e herds of horses and 
cattle were stolen and driven off, amd many men, 
women, and children murdered, and imztllated . . . 
and mauiy others carried away into captivity . . . 
far worse than ,^. . death by the tomaihawk and 
scalping knife.107 

The ordinance further recounted that whole counties had been 

depopulated and warned that the frontier must recede still 

fiirther without speedy relief. The ordinance used the term 

"loyal citizens" in describing the persons murdered and muti

lated, but even the Conservatives meant to convey to Washing

ton the fact that mamy of the ver<y worst raids had been in 

^°5see New YCTrtc Times. March 5, 11, 17, 1866, and Cin
cinnati Commercial, Februairy l4. 27, March 11, 20, 1866. 

lo6 
•^"^Journal, pp. 78, I03, I66, 203, 220, 234, 257, 287. 

^07ibid., p. 233. 
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regions populated by rabidly anti-secessionist citizens.^^ 

Northern Radical Indifference in this instance helped reduce 

the number of Radicals in Texas quite effectively. 

Plenty of sparks were generated by the friction over t 

the proposition of sending a delegation to Washingî on to "pre

sent to the President all the ordinamces . . . that have been 

adopted . . . and endeavor to impress upon the national author

ities the loyal amd pacific disposition of the people of the 
109 

State of Texas." Since a Conservative introduced the measure, 

a Radical felt obligated to amend by adding the proviso that 

each delegate should pay his own expenses, but both factions 

wamted readmission to the Uhion amd opposition caune to be per

sonal rather than partisan, based on local rather tham national 

policies. Irelamd tried to strike out "The President" auid have 

inserted "the Black Republican Party" as the recipient of the 

raessaige, but was Joined by only thirty others from the most 

extreme ex-secessionist faction.^^^ In the election that fol

lowed final passage, John Hancock, R. H, Lane, J. S. Porter, 
112 

and J. W. Henderson were chosen for the mission. 

^ James Ranck to Ben C. Truman, New York Times, March 
11, 1866. 

^^Journal, p. 246; Texas State Qazette, March 23, I866. 

^^^id., p, 256. 

^^^Ibid,, p. 305. 
112 

Ibid., p. 306; Southem Intelligencer, March 29, I866. 



196 

The Convention prepared for the ratification of its 

work, and the reorganization of a state government, by passing 

an ordinance calling for an election for the fourth Monday in 
113 

June, 1866, ^ The voters had no choice on the questions of 

the abolition of slavery, aimulment of the Secession Ordinance, 

and repudiation of the wau» debt. The numerous other altera

tions of their orgamic law were presented to the voters in a 

single i»ckELge; the electorate could not approve one suggested 

change and disapprove another. No party quarrel arose over 

making the adoption or rejection of the work of the Convention 

a single "for" or "against" referendiim. Both factions wanted 
114 

an electi<m as soon as practicable. 

^^3Journal, p. 322. 

^^^Flake's Bulletin, April 4, I866; Texas State Qazette, 
April 3, l̂ JSS: 



CHAPTER V 

RATIFICATION, OPERATION, AND ABROGATION 

The election called for Monday, June 25, 1866, was for 

the double purpose of adopting that portion of the Constitu

tion the Convention had seen fit to refer to the electorate 

and for electing officere to put the new organic law into 

operation. Provisional Oovemior Hamilton cooperated by issu

ing a proclamation for the election, with directions as to the 

qualifications of voters and methods of making returns. When 

the Conservatives accused him of making the voting regulitions 

ambiguous, he issued a second proclamation on May 31, repeat

ing the instructions the President had Issued prior to the 

2 

election for delegates to the Convention. Although the ques

tion of ratification received some attention, the election of 

county, district, and state officers was the center of interest. 

There was a well-grounded fear on the part of its friends 

that the new organic law might be rejected by the electorate. 

There was also uncertainty as to whether an adverse vote would 

result in the state remaining under the provisional government 

\mtil amother constitution could be framed, or if the newly 

elected officers would assume their duties and function under 

Texas State Qazette, April 30, 1866; "Texas Executive 
Records," lll/4b, pp. 183-184. 

Houston Telegraph. June 13, 1866; New York Times, 
June 25, 1«>6. 
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the Constitution of 1845 as amended with finality by the Con

vention. The editor of the Houston Telegraph asserted that im-

less the Constitution were ratified, the state would be governed 

by military law, since the war had overthrown the old instru-

3 

ment. Several editors took issue with this assumption, point

ing out that the Convention had acted with finality on the 

national issues, amd that therefore the Constitution of 1845 

was already amended regardless of the action of the voters. 

Flake's Bulletin, although not pleased with the unchangeable 

decrees made at Austin, thought that to vote "yes" was the 
5 

wisest course. Conservative editors concluded that ratifica
tion was wise and worked diligently for adoption. 

The task was not simple. At first efforts were made to 

persuade voters that the proposed constitutional changes re

ferred to the voters were desirable. The Galveston News 

reasoned that the chamges were improvements, especially Judi-
6 

dairy and educational provisions. The Telegraph heaurtily 

agreed, but carefully pointed out that the objections most of

ten heard applied to provisions on which the voters had no 

choice. It also plausibly argued that rejection of the 

Houston Telegraph, April 14, 1866. 

For instance, Dallas Herald, April 21, 1866; San 
Antonio Herald, April 20, 1066; Texas Republican (Marshall), 
April 23, 1866; Texas State Gazette, April 19, 10o6. 

5 
Flake's Bulletin. April 6, 1866. 

^Galveston News. April 14, 1866. 
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Constitution would be, because of the way it was referred, to 

void the entire work of the Convention and prevent the resump-

7 

tion of self-government. The Dallas Herald, in one issue, de

voted all its editorial space to an argument for the wisdom of 

voting "yes" on the Constitution. A better method of securing 

votes had to be found, however, for Texans did not like "high" 

salaries for their officials, the possibility of a future leg

islature letting "Sambo into the Court House," or a costly 

9 
court system. Logic was not enough. A better system of win
ning votes was soon devised. 

To brand amything af "Yankee" or "Radical" was to seal 

its doom. To secure adoption, the Conservatives begam abusing 

the Radicals for opposing the adoption of the new Constitution 

—something no great number of Radicals ever did. A long let

ter by J. K. P. Record, delegate from Dallas County, explain

ing the work of the Convention was published, and later mis-

inter*preted, to show that the Radicals opposed the Constitu

tion as a whole. The Jefferson Jimplecute reported that it 

had learned of a sinister plot on the part of the Radicals to 

vote "against" ratification in order to keep Texas "under 

''̂ Houston Telegraph, April 17, 1866. 
Q 

Dallas Herald, May 8, 1866. 
9 
Jefferson Jimplecute, April 28, 1866. 

^^pallas Herald, April 26, 1866; San Antonio Herald, 
May 21, 1066; Texas State Gazette. Maiy 22, 1066, 
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military despotism indefinitely," an astute observation a 

Seguln editor had made a bit earlier.^"^ E. H. Cushing failed 

to find any evidence of Radical amtagonisra to the Constitu

tion, and quoted with approval a speech of ex-OoverTior E. M. 

Pease at Houston denying the charge. He characterized the 

small axidience that heard Pease as having been "composed of 
-12 

the thoughtful." Two days later C. C. Gillespie took over 

the editorial chair of Texas' largest newspaper. The Telegraph 

then "discovered" that the defeat of the Constitution was the 

number one objective of the Radicals. Gillespie asserted that 

the Radicals were endeavouring to make themselves so obnoxious 

that mobs would attack their meetings, gaining northern sym

pathy for the martyrs, and bringing measiires to block the pro-

13 

posed constitutional government through military intervention. 

This technique was continued throughout the caunpaign, but most 

of the venwn was aimed at Govemor Haunilton rather tham Radi

cal gubernatorial camdidate Pease, The attack on Pease stem

med from his criticism of Article X of the Constitution which 
restricted the benefits of the perpetual school fund to the 

14 
white race. 

11 

1866. 
Jefferson Jimplecute, May 7, 1866; The Texlam, May 1, 

Ibid., May 29, 1866. 

"Houston Telegraph, May l6, 1866. 

13, 

^^Ibid., June 19, 1866. 
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The Radicals were not idle, and if they failed to match 

the venom of the Conservatives, it was because their vocabu

laries were deficient. On March 3I, Hamilton spoke in the 

Hall of Representatives in language not calculated to appease 

his enemies. The regulau? Convention reporter, E. R. Smith, 

seems to have recorded the fiery torrent Just as it poured 
15 

from the governor's lips, "̂  but Hamilton's friends, who had 

urged him to refrain from vituperative remarks, asserted that 

the reporter had so distorted the wording that it had to be 

returned for correction before it could be published. Even 

the version later published by the official organ of the Radi

cal party was not of a nature to increase brotherly love in 

the Lone Star State. But Hamilton's Fhillipic aigalnst Texans 

who, under authority of Confederate officials, had "seized 

cattle, horses, mules, and household goods even down to the 

most necessary amd delicate appendages of female apparel auid 

I. 17 
sold it at public auction, was temperate compared to some 

5̂Dttiias Herald, May 13, I866. 

Southem Intelligencer, May 19, I866. 

'Ibid., May 24, I866. The Intelligencer version of 
Hamilton's speech represents him as saying almost as extreme 
things as the Conservatives accused him of doing habitually. 
The Convention's failure to honor his suggesticms as to the 
Negro seems to have infuriated him almost as much as their 
protection of what he considered murder, robbery, and arson 
committed wholesale by subordinate civil and military officers 
of the Confederacy. He did aver that the Negroes were more 
worthy of the vote tham the rebels, but it is only by inference 
that he is alleged to have become am advocate of \inlversal 
Negro suffrage. See Elsye D. Andress, "The Gubernatorial Ca
reer of Andrew Jackson Hamilton" (Master of Arts thesis, Texas 
Technological College, Lubbock, Texas, 1955), p. 139. 

file:///inlversal
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Radical attacks. 

Radical attacks generally took the form of accusations 

of treason aigalnst the Conservatives. Conservatives were not 

willing to abide by the real results of the war, had already 

prepared to place the Negroes in a permanent state of peonaige, 

were ready at the first opportunity to re-enslave them, amd 

were bending their energies to secure control of the state 

government as a step toward either controlling the naticm or 

18 
renewing the rebellion. What the Conservatives had failed 

to do was likewise condemned. The official organ of the Radi

cal party launented that the Convention had failed to penalize 

the licentious rebels by passing a "Bastardly Act." Under the 

title, "A Statute Wanted," a radical editorial s\iggested that 

when such an act was passed it should assess a double penalty 

against the "high-toned Conservatives," who were the fathers 

of most miscegens. 

Radicals could not have been consistent without being 

critical of numerous acts of the Convention, but there is no 

evidence that they opposed the adoption of the Constitution as 

18 
For a monotonous repetition of this then» see the 

files of McKlnney Messenger, San Antonio fixrg^ss, sou^em 
Intelligencer, and Flake'sBulletin for April, r^y, and JUne, 
1866, 

19 
Southem Intelligencer, J\me 14, I866, The editor 

went to some length in his argument that a double penalty on 
his licentious foes for this offense would soon provide the 
educational funds for negroes that the Convention had failed 
to provide, by giving half the support money thus collected 
into a fund for Negro schools. 
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the Conservatives alleged. Some individuals, especially 

appointees of Govemor Hamilton who were faced with the loss 

20 

of their Jobs, did oppose. An Intelligencer editorial criti

cizing the county courts was used by the Gazette to show Radi

cal opposition to ratification, but the position of the In

telligencer was clearly stated as favoring adoption amd 
21 

aunendment later. The conservative voters, in fact, were not 

satisfied with even the minimum concessions made by the Con

vention. Forty-one counties gave a majority "against" adop

tion. The Conservatives carried all except one of those 

counties. On the other hand, every county, except Gillespie, 

in which the Radicals were victorious, gave a majority "for" 

the new Ccmstitution. Despite the frenzied efforts of Con

servatives, the records show that more than twice as many votes 

were cast aigalnst ratification as there were Radical votes in 

the gubernatorial contest. The Constitution was adopted by a 

vote of 28,119 to 23,400, a majority of only 4,719, while a 

22 
conservative majority of 37,109 elected the govemor. 

20 -^^ -
£. L. Dohoney to Hamilton, April 17, 1866, "Texas 

Executive Correspondence." 
21 
Southern Intelligencer, May 31, 1866; Texas State 

Gazette, June 3, 1066. 
22 
J. W. Throckmorton, "Proclaunation by the Govemor 

on the Amendments to the Constitution," "Andrew Johnson 
Papers," declared that 28,119 voted "for" and 23,400 "against" 
the new organic law. The vote by counties is found in the 
certificate of Jaunes H. Bell, "Texas Executive Records," 
III/46, p. 205. 
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The only discernible pattern of voting is that in the 

areas irtiere communications were best, the vote tended to be 

favorable to the new organic law, while areas with poor com

munications generally voted negatively. Bexar County, heavily 

Radical in the gubernatorial election, gave the Constitution 

a 602 vote majority, Galveston and Harris counties, overwhelm

ingly Conservative in the governor's race, saved the Constitu

tion by their heavy support. Throckmorton, the Conservative 

gubernatorial candidate, carried his home county, Collin, by 

a 923 vote majority, but was able to persioade his neighbors 

to give the Constitution only 483 more affirmative than nega

tive ballots. Cherokee Coxmty, deep in the East Texas "black 

belt," gave him 1046 votes to Pease's 93, but defeated the Con

stitution 553 to 508. Brazoria County, hard by Harris and Gal

veston counties, matched their enthusiasm for the Conser*vative 

candidate by a 336 to 3** vote, but opposed adoption by a vote N 

of 211 to 33, Far out on the frontier, Comanche County voted 

sixteen to one against the Constitution, and five to one for 

Throckmorton. The Conservative gubernatorial candidate swept 

Freestone County, almost in the center of the inhabited por

tion of the state, by 495 to 7, while the Constitution lost 

by 129 to 352. 

The campaign for state offices begam before the Con

vention had finished its deliberations. Both factions were 

eager to hold elections as soon as possible, amd v^en 
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Oovemor Hamilton acceded to their wishes, there was not time 

to hold state nominating conventions. Convention delegates, 

in caucuses, selected the standard bearers for the two parties. 

The Radicals made the first effort to name a slate of camdi

dates, A group of twenty-eight Radicals, twenty-four of them 

delegates, addressed a letter to Hamilton on March 20, urging 

him to become their candidate for govemor.^^ At the time, 

the leading Radicals probably considered him an asset to their 

party, although more objective observers had noticed before 

the Convention convened that he was odious to a majority of 
24 

the people of the state. On March 25, Hamilton declined the 

offer, whereupon the Radicals chose ex-Qovemor E. M. Pease. 

Pease's possilility of election was virtually destroyed by 

Hamilton's speech in the Hall of Representatives on March 31. 

The press reported that it caused Pease to "writhe like a ser

pent in convulsion" because he realized that it sounded the 

25 
death knell to his hopes of winning the election. 

For the lieutenamt governorship, the Radicals chose as 

their candidate B. H. Epperson, am original opponent of seces

sion, but afterwards a loyal Confederate vigilante committee 

^Southern Intelligencer, April 3, 1866. 
04 
New York Times, March l4, I866; Cincinnati Commercial, 

March 20, 1066. 
25 
Texas State Qazette. May 19, I866; San Antonio Herald, 

May 21, 1855: 
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26 

member auid a candidate for the Confederate Congress, Epper

son had a considerable following, amd his name on the ticket 

strengthened the Radicals' chances. During the summer of I865, 

Throckmorton had urged Epperson to run for govemor, pledged 

support for his candidacy, had done scane campaign groundwork 

for him, and had promised that "under no circumstance" would 
27 

he consider the governorship. The fiery Confederate brigadier 

was probably sincere at the time he gave that assiirance, be

cause he appauently had his eye on the Uhited States Senate 
28 

for himself. But by the end of March, I866, conditions had 

chamged, and Throckmorton set out to dissuade Epperson from 

rurming on the Radical ticket. He asstired Epperson that all 

the candidates on the Radical ticket held "revolutionary and 

imconstitutional" views. J. W. Haynes was "more bloodthirsty 

than Nero," amd James H. Bell, candidate for Chief Justice, 

was plamnlng to help E. J. Davis elevate Negroes to the suf-
29 

frage. This typical Throckmorton outburst probably amused 

but did not influence Epperson. Epperson was then assured 

that if he would refuse to run, he would be the people's 

choice for United States Senator. That "political plum . . . 

Papers." 

26 
Ttexas Handbook, Vol. I, pp. 568-569. 

27 
Throckmorton to Epperson, August 6, I865, "Epperson 

28 
New York Times, March 5, I866. 

29. 
It 
Throckmorton to Epperson, April 17, I866, "Epperson 

Papers," 
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SO tempting to Epperson" was not the deciding factor.^^ On 

April 16, Epperson wrote am open letter to the editor of the 

Paris Press in which he stated that he was not a candidate, 

and that he condemned the caucus method of nominating. At the 

same time he exonerated Pease amd Bell of the charge of radical

ism. He did, however, point to the great weakness of the Radi

cals when he referred to theirs as the "Hamilton-Pease ticket." 

Upon the withdrawal of Epperson from their ticket, the 

Radicals chose Livingston Lindsay, a little known district Judge, 
32 

in his place. The full ticket of Pease for govemor, Lindsay 

for lieutenamt govemor. Bell for chief Justice, Frank White 

for land commissioner, Saun Harris for treasurer, Jaunes Shaw for 

comptroller, amd T. W. Grayson for attorney general was not as 

truly radical as was claimed by the Conservatives; that is, 

they had not aligned themselves with the extremists in Congress. 

It is somewhat surprising that the true Radicals in the new 

self-styled "Union Party" aigreed to the selection of Pease, 

Bell, and Shaw, because that trio was not in favor of unlimited 

Negro suffraige, the most serious charge aimed at them by their 

opponents. They simply disagreed with the Conservatives as to 

how to avert the tragedies that would result from unrestricted 

Negro suffrage. 

30Elliott, Leathercoat, p. 125. 

31 Paris Press (Paris, Texas), April 22, I866; Southem 
Intelligencer, May 17, I866; Tfexas Republican, May 19, 1066. 

32southem Intelligencer. April 30, 1866. 
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A more serious division occurred in the ranks of the 

Conservatives than among the Radicals. In fact, dissension 

was so strong that the Radicals, with some hope of success, 

made a bid for the support of the Conservatives, They offered 

them the privilege of naming all the candidates except Pease 

and Bell in return for their cooperation.-^^ The effort came 

to nothing, however, for ex-Confederates would have nothing 

to do with consistent Uhion men. Pease and Bell were moder

ates in an age when moderation was not considered a virtue. 

The Conservatives had more trouble settling on a slate 

of candidates than did their foes. Ex-Confederates and con

servative Union men were being drawn together by their conwion 

opposition to the vindicatives in Congress, but It was an un

easy union. The extreme Conservatives in the Convention had 

been urging Throckmorton since early in the session to run 

for govemor. Late in the Convention period he became seriously 

ill. Inasmuch as no other mam with support fron both ex-

Confederates and conservative Union men could be found, the 

extreme Conservatives decided to rtm him. After having selected 

Henry Hunson for lieutenant govemor, they sent a coimnlttee to 

3^ 
visit Throckmorton in his sick ro<Mn. Neither his illness nor 

33 
Texas Republican. April 17, 1866. According to this 

acooimt, the Conservatives and Radicals would have conferred 
in regard to the attorney general nomination, while the Conser
vatives could have nauned nine candidates to the Radicals' only 
^^' 34 

-^ThrH>ckmorton to Epperson, April 25, 1866, "Epperson 
Papers." 
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the sad state of his private affairs compelled Throckmorton 

to refuse. He did, however, insist that the conservative 

Union men be invited into their councils. This was agreed 

to, another caucus was held, Munson was chamged to attorney 

general, and George W. Jones of Bastrop, an original opponent 

of secession but later Confederate Colonel, was given his 

second place. A full list of candidates was named by this 

"Conservative Union Party" as the coalition styled itself, 
35 

and the caunpaign was on. 

Throckmorton announced his candidacy to the general 

public on April l6 in a letter in which he declared that he 
36 

stood "square-toed on the Johnson policy." Probably by 

April 16, he really stood "sqiiaoe-toed" on that policy, be

cause the President, by that time, had been forced by the 

intransigence of constitutional conventions in the South and 

the consequent defection of moderates in the North to adopt 

a policy more openly defiant of Congress than he had origln-

37 
ally contemplated. On February 19, I866, Johnson vetoed the 

new Freedmen'8 Bureau Bill and news of his action reached Texas 

^5Texas State Gazette, April 3, I866. 

^San Antonio Herald, May 4, I866. 
37 
The constitutional conventions had been watched more 

closely than the "Black Codes" up to the end of I865. In 
four northern newspapers studied, during the period July 1-
December 3I, I866, conventions received 557 column inches of 
attention, while laws occupied only 89 inches of space. The 
Mississippi law of November 24 received 52 inches of that 
space. 
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in time to encourage the Conservatives in the Convention.-^ 

On March 27, the President, by vetoing the Civil Rights Bill, 

ingratiated himself to even the most reactionary Texas dele-
39 

gates. On April 2, the daiy the Texas campaign got formally 

under way, Johnson proclaimed the insurrection at an end in 

all the former Confederate states except Texas, and the ex

treme Conservative element in Texas concluded that he would 

recognize whatever government they formed. Indeed, the Presi

dent was in a disagreeable dilemma. His only alternatives 

were either to recognize governments that had refused to make 

concessions he had requested, or keep several states "under 

stamding armies, militauy occupation, martial law, military 

4o 
tribunals, amd the suspension of the writ of habeas corpus." 

His choice of the former coiirse seems to have been painful amd 

^Richardson, Messages and Papers of the Presidents, 
Vol. VI, pp. 398-405;^exa8 State Qazette, March 4, 1866. 

^^Richau^dson, Messages amd Papers of the Presidents, 
Vol. VI, pp. 405-413. 

^^Ibid., pp. 429-432; New York Times, April 3, 1866; 
Flake's Bulletin, April 3, 1000; Texas State Gazette, 
April 4. 1866; 'San .Antonio Herald, April 4, 1066. All the 
Texas papers predicted that the insurrection would be de
clared ended in their state as soon as their Constitution 
was adopted and officers elected. 
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41 

reluctant, but after making it he never wavered. There

after, he was the hero of the politically impotent reaction

aries in the South and the target for the hatred of the vin

dicatives in the North. Throckmorton and his ex-secessionist 

allies could cheerfully stand "square-toed" on the policy they 

had forced the Chief Executive to adopt. 

The eight point declaration of principles adopted by 
42 

the Radicals on April 2, was vigorously attacked by their 

foes on the ground that it pledged support to both presiden

tial amd congressional reconstruction policies. The incon

sistency in the Radical declaration became more glaringly 

obvious on the following day when the proclamation declaring 

the insurrection at am end in the other seceded states was 

promulgated In Texas. Every passing daiy made the two planks 

of the Radicail platform increasingly antithetical. The Radi

cals had to stamd either on the President's new policy auid 

41 
Oideon Welles (John T. Morse, Jr., ed,). The Diaury 

of Gideon Welles (2 vols., Boston, 1911), Vol. II, pp. 463 ff. 
^ereaurter cited as Welles, Diary, Welles claims to have been 
the only cabinet officer who advised the veto. On March 26, 
1866, he recorded that he had coimseled the President that 
the Civil Rights Bill would "subvert the government," but 
asserts Seward considered the bill necessary despite its un
constitutionality. Hugh McCulloch, Secretary of the Treasury, 
was nonccxmnital as to the constitutionaility of the bill, but 
advised signing. Postmaster Oeneral Dermison urged signing 
the bill as a matter of political expediency, despite its un-
constitutionality amd was supported in this by Secretary of 
the Interior James Karlam. Edwin M. Stamton, Secretary of War, 
tho\)ght that "under the cizeiimstamce it should be approved." 

42 
^''Southem Intelligencer. April 24, 1866. 
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thereby become Conservatives, stand on the other plank and 

thereby Join with the extremists in the North, or stand on 

what had been the President's original policy amd thereby fall 

between two stools. The leading candidates chose the latter 

course. 

Neither Pease nor Bell accepted the revolutionary 

sooiologlcal auid constitutional views of the Sumner-Stevens 

group. Both men had connections in the North. Pease was 

something of am intimate of Conservative Republican Gideon 

Welles, but that does not necessarily prove that he agreed 
43 

with the Navy Seoretau?y's bitter enemies. Judge Bell had 

spent November amd December, I865, in Washington where he 

had ample opportunity to meet the radical leaders in Congress, 

but it does not appear that either he or Pease were in any 
44 

way in leaigue with the extremists. As candidates, they clung 

to the anachorism that they should keep their feet solidly 

placed on facts, while their opponents acted as though any

thing that wins votes was politically ethical. Consequently, 

Pease's and Bell's speeches made little appeal to voters. Ham< 

ilton, after his blanket indictment of all Conservatives as 

thieves, robbers, arsonists, and rebellion plotters, rather 

\elles. Diary, Vol. II, p. 316. 
44 
Through the courtesy of Senator L. B. Johnson, the 

Legislative Reference Service, Library of Congress, examined 
the indices of all the papers of the radical leaders of the 
Thirty-ninth Congress without finding a single letter from 
either Pease or Bell, 

file:///elles
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than the Raulical candidates, beceune the target of the Conserva

tive press. Just before Cushing ceased editing the Telegraph 

he made one of the rare stmmiaries of a Pease speech to be 

found in conservative papers. Pease's speech at Houston early 

in May, he argued, was in "good taste," and his contention 

that Texas should have made greater concessions to the national 

will dxiring the Convention was "plausible." The ex-Govemor 

merely reasoned that in order to secure the sympathy and co

operation of northern moderates for the coming attempt to re

gain representation in Congress, Texas should have complied 
45 

fully with the President's prograun. 

The Radical camdidates carefully abstained frnn amy 

radical statements throughout the entire campaign. To confute 

the misrepresentation of the Conservative press. Bell issued 

a clrculau:* letter in defense of the Pease-Bell policies, al

though conciliatory in tone. Bell's letter contained a great 

deal of truth that irritated the Conservatives, Bell re

minded his readers that the saune Conservatives who had begged 

him to accept the secretaryship of state when Haunilton tendered 

it to him were now criticizing him for doing so. 

These gentlemen amd the secession presses . . . tell 
you that Mr. Pease and myself are in favor of negro 
suffrage. This is not true.—They are themselves pur
suing the very course that will result in negro suf
frage. Just as they accomplished the abolition of 
slavery while they denounced Mr. Pease and myself as 
abolitionists. They tell you that Mr. Pease and my-

^5Houston Telegraph, April l6, 1866. 
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self wish to keep Texas out of the Uhion, and to 
humble the Southem people at the feet of the north-
e m Radicals. This is not true.—Those who make the 
charges are pursuing the very course that will keep 
our State out of the Uhion, and reduce her people to 
yet greater humiliation; Just as they brought you 
into your present condition . . . by denouncing Mr. 
Pease and myself as "Submissionists to Abe Lincoln" 
because we did not advise you to revolutionT'^ 

The evidence shows that the Radical camdidates were working 

wholeheartedly for the adoption of the Constitution of 1866, 

and the full reception of Texas back into the Union. Unfor

tunately, this carmot be said of all the Radicals in Texas. 

Some Radicals are known to have been in contact with 

the most extreme element in the North before the election 

caunpaign began. Judge John T. Allen, on being defeated as 

delegate, rushed to Washington and testified before the Joint 

47 

Ccmmiittee on Reconstruction. Oovenior Hamilton was in cor

respondence with Senator Charles Sumner before the Convention 

begam. Suimier claimed that Hamilton urged him to "persevere," 

presumably in his efforts to guaramtee harsh treatment of the 

states and people of the South. The accuracy of Sumner's 

summary of Hamilton's letter is questionable, but when Ham

ilton left for the North, about June 1, he begam making 

speeches that are said to have urged rejection by Congress of 

^Southern Intelligencer, JUne 21, 1866. 

47 
'House Committee Reports. 39 Cong,, 1 Sess., No. 30, 

pp. 26-31. 
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48 
the Texas Constitution. Edward Degener preceded Hamilton on 

a pilgrimage to the North, and his speeches did nothing to 

49 

help heal the sectional breach, ^ William Alexander, Hamil

ton's attorney general, is alleged to have written the Radi

cals in Washington recommending that the new Constitution and 

the conservative regime, which he predicted would be elected 

under it, not be given recognition, A leak in his communica-
50 

tions resulted in the letter being published in Texas. A 

later letter of Alexamder's to Horace Greeley, published in 

the Texas newspapers, revealed the true radicalism of the at

torney general. 

If you can manage to defeat or postpone the turning 
over of the State Government to the old set, by all 
meams do so. Will not CiHigress rescue us from This 
peril amd humiliation? If a whitewashed rebel is 
elected Oovemor and the Provisional Oovemor xs 
relieved . . . all the IMlted States troops will be 
sent off to the frontier, amd mob violence, lynch 
law and assassinaticm, under covert executive sanc
tion will again be the order of the day.51 

The Pease-Bell ticket, by not washing its hands of the 

extremists in its own party, lost any chamce it may have had 

48 
Welles, Diary, Vol. H , p. 420; FlaOce's Bul le t in , 

June 18, 1866. 
49 

San Antonio Herald, May 17, 1866. 5Q_ _ 
cute, May"lg,"l060;"san^lHt5nio Herald, May 15, 1000 
aSEenticity of the letter does not seem to have been denied 
by the Radicals. 

Texas State Gazette, May 12, 1866; Jefferson Jimple-

5^Houston Telegraph. May 25, 1866. 



216 

of wirming the election. The one-day election on June 25 was 

a landslide victory for the Conservative Union Party. Secre

tary of State Bell wired the President before the retums were 

all Inx "It is certain that Mr. Throckmorton has been elected 

Oovemor by at least a margin of four to one," That ratio 

was maintained as the tardy counties sent in their retums, 
53 

The final tabulation gave Throckmorton 49,277 to Pease 12,168. 

The Conservatives also cau:>ried the legislature by a sound ma

jority, but not by such a lamdslide as the election of state 

officers would indicate. 

There were widespread, but completely unfounded, rumors 

that the newly elected officers would not be allowed to as-

54 
sume their duties. The President received cordially the 

Texas delegation sent by the Convention to present officially 

its work. President Johnson's remarks to the Texans on that 

occasion should have dispelled any fears that he would permit 
55 

interference with the newly elected officers. Nevertheless, 

tales of plans by Hamilton and his followers to prevent the 

inauguration of the new regime continued to circulate auid to 

^ ^ 1 1 to Johnson (telegram), June 30, 1866, "Andrew 
Johnson Papers." 

^^"Texas Executive Records," Tll/^6, p. 205. 

54 
Henry Mc Culloch to Throckaiorton, July 21, 1866, 

"Ttexas Executive Correspondence"} Texas State Gazette, August 
1, 1866. 

^^Wew York Times, May 5, 1866; Houston Telegraph, May 
15; Flake's Bulletin,1fay 15, 1866. 
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add excitement to political events at Austin up to the last 

minute. There was no intent on the part of the Radicals in 

Texas to maintain the provisional government in power by the 

use of force. Judge Bell had been left completely in charge 

of affairs when Hamilton went North, and all his correspon

dence with the President and Secretary Seward indicates that 

he was most anxious to be relieved of his thamkless and em

barrassing responsibilities. The authorities at Washington 

were a bit dilatory about instructing Bell as to the proper 

procediire for transferring responsibility to the newly elected 

officers. Bell was aifraid that such a fiasco as had occurred 

in Mississippi would, if repeated in Texas, result in blood-
56 

shed. He sent his first inquiry as to procedure on July 15, 

repeated it on July 28, auid again the next daiy, with the re

minder that the constitutional date for the assembling of the 

Texas Legislature auid the inauguration of the governor-elect 

57 
was fast approaching. His last impatient cjuery received at

tention, auid Texans were assured that "Judge Bell has received 

56 
Seward to Sharkey, November 3, I865, Senate Execu-

tive Documents, 39 Cong., 1 Sess., Mo. 26, p. 78̂ ; Provi
sional (k>vemor W. L, Sharkey had notified the President of 
the ratification of the new Mississippi Constitution aurid the 
election of General T. H. Humphries as governor. Receiving 
no instructions, Sharkey surrendered the office of govemor 
to the governor-elect, but was ordered to reassimie charge of 
affairs in Mississippi "until further notice from this of
fice." 

57 
Bell to Johnson, July 15, 28, and 29, I866, "Andrew 

Johnson Papers." 
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orders from Washington that the Legislature may assemble, and 
58 

Throckinorton be inaugurated thereafter," 

The last minute uncertainty as to whether the President 

would approve the resumption of constitutional government 

daunpened the public enthirsiasm to be expected on the rebirth 

of selT-govemment In Texas, The legislature convened on Mon

day, August 6, as prescribed by the Constitution, took their 
59 

oath of office from Judge Bell, amd organized for business. 

Oovemor Throckmorton was inaugurated in the Hall of Represen

tatives in the presence of the two houses of the legislature 

on August 9. The officers of the military garrison and of the 

provisional gover^iment were platform guests, and the band of 

the Sixth Cavalry played for the event, but little in the way 
60 

of celebrations took place. 

The new govemor spoke thoughtfully, yet optimistically, 

of the problems confronting his administration. Not since an

nexation, he said, had any Texas govemor been faced with such 

an overwhelming multitude of momentous problems. Federal re

lations were emphasized as much as pressing domestic Issues. 

Two of the major domestic issues stressed by the govemior were 

58 
Galveston News, July 30, 1866; Houston Telegraph, 

July 31# ^865: 
59 
Texas State Gazette, Aiagust 7, 1866. 

6o 
^Journal of the Senate of the State of Texas, Eleventh 

Legislature (Austin, 1066;, p. 11. Hereafter cited as Senate 
Journal. 
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also of interest in the national political struggle. Laws 

had to be enacted to implement the new constitutional article 

on freedmen. The existence of a "frontier many hundreds of 

miles in extent, being desolated by a imirderous and powerful 

enemy," was the other. Another difficulty he mentioned was 

not nearly as great as Throckmorton imagined. He spoke of 

"a heavy debt" created before the late war, and an empty trea-
61 

sury. There was no bonded indebtedness on January 28, l86l, 

but $180,000 in 10 per cent treasury warrants had been issued 

by authority of the Eighth Legislature, That amount of debt 

was no trifle for Texas in 1866, but all debts created during 

the war, with a few specified exceptions, had been repudiated, 

auid the excepted debts had been met by the treasury of the 
62 

provisional government. The charge that the treasury was 

empty was a natural inference, but it was not true on August 9, 
63 

1866, as Throckmorton later admitted. ^ 

Journal of the House of Representatives of the State 
of Texas, 11 Legis., Reg. Sess. (Austin, 1066), p, 19. Here
after cited as House Joiimal. 

^, T. Miller, "Repudiation of State Debt in Texas 
Since l86l," Southwestern Historical Quao'terly, Vol. l6 (Octo
ber, 1912), pp. 169-170; House Journal, p. 730, indicates that 
the only unpaid accoimt of the Haunilton administration was 
that of three companies of "minute men" sent to the frontier 
with the understamding that funds for their support would have 
to be supplied by a future legislature. All expenses incurred 
in rehabilitating the eleemosinary institutions had been paid 
by the treasury of the provisionail government. 

^lEhrockmorton' s certificate on turning the office of 
govemor over to E. M. Pease, August 8, I867, acknowledged 
that he received from the provisional governor's state 
treasurer $244,871.64. See "Texas Executive Records," III/47, 
p. 138. 
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Throckmorton spoke more realistically of the relations 

of the state with the national government. Texas was, he as

serted, in the unenviable condition of "occupying in some 

respects the position of a State of the Federal Union, auid in 

others the condition of a conquered province, exercising only 

such privileges as the c<»iqueror in his wisdom and mercy may 

allow." Furthermore, the loyalty of the people of Texas was 

doubted. There was "a constamt misapprehension of their most 

irmocent actions amd intentions." His was not an attitude of 

despair, he stated, because Texas had reason to hope for some 

cooperation fran "liberal amd generous . . . Northern coiintry-

men." 

Oovemor Throckmorton apparently did not realize that 

the words he spoke in the Hall of Representatives would be 

heard in the halls of Congress. What he said about the plams 

of the Radicals in the Uhited States Congress did not endeau:* 

him to the men who were soon to hold the fate of Texas and the 

South in their hands. Altho\igh it is quite understandable 

that he should forego moderation in his efforts to secure fron

tier protection, there was, in his remarks, an ill-concealed 

rebuke for the Commauider of the Department of the Gulf. After 

presenting a graphic portrayal of the unspeakable atrocities 

that were of almost daily occurrence silong the frontier, he 

concluded that the reason was that the pioneers were "un

protected by the govemn^nt we support, with troops quartered 



221 

in the interior, where there is peace and quiet." 

The North watched the newly elected Texas Eleventh 

Legislature as closely as it did the govemor. The legisla

tors were faced with numerous complex amd pressing problems, 

but only three Issues were of great interest in the North. 

Reporters staiyed in Austin to report Texas' choice of Uhited 

States Senators, the action taken on the proposed constitution

al amendments, and laws passed to guarantee the execution of 

the provisions of Article VIII of the new Constitution, "Freed

men." The organization of the House of Representatives, on 

August 6, led some Yankee observers to believe that "secession

ist" leadership was ended. Nathauiiel M. Burford, Dallas law

yer amd am ultra-conservative DeflK>crat was elected speaker 

over Ashbel Smith, Oalvestcm lawyer and ardent secessionist in 

1861, by a vote of 39 to 30. Since both camdidates were Con

federate colonels, and both had counseled "acceptance of the 

situation," it is difficult to understand what indication Bur-

ford's election gave of amy "change for the better," in the 

65 

Lone Stau:* State. That small impression of improvement, how

ever, was lost by the United States Senators Texas sent to 

Washington. 

^House Journal, p. 20. Oeneral Sheridan could hauî Jly 
have escaped having this called to his attention. See 
Picayune, August 11, I866. 

55 
'^Cincinnati Commercial. August 8, I866. 
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Numerous senatorial candidates were put forward in the 

legislature. It had been customary for West T^xas to have one 

senator auid for East Texas to choose the other. An arrange

ment had been made during the Convention for Roberts* follow

ing to support Hancock for West Texas* representative in the 

United States Senate. For some reason that support did not 

develop, and Roberts was accused of selling out the only con

sistent Ifciion man who had any chance of election. Hancock, 

Pease, aurnS David 0. Burmet were put forward by West Texas rep

resentatives. Pease's recent gubernatorial race and cormection 

with the Radicals docmied him, and Burnet *s advanced age—he was 

67 

past seventy-eight at the time —should have benefitted con

servative tftiionist Hancock. The first ballot, however, gave 

Burnet a majority of 45 votes to 30 for Hancock aurKl Pease com-

bined. The tftiion men, amgered at what they considered a 

breach of faith on the part of Roberts* conservative support

ers, threw all their strength to B. H. Epperson in opposition 

to Roberts in the selection of the second senator. Seven can

didates were in the field for the East Texas post auid the 

Uhionist opposition to Roberts was such that two days of bal-
69 

loting and thirteen ballots were required to elect Roberts. 

^ D , M. Short to Roberts, August 24, I866, "Roberts 
Papers." 

'̂ T̂exas Handbook, Vol. I, pp. 252-253. 

°^House Journal, p. 119; Texas State Gazette, August 
22, 1866. 

"^House Journal, p. 119. 
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Northem opinion regarded both Roberts and Burnet as unaccept

able. Because he had been the most prominent leader in the 

secession movement, Roberts* name was anathema to moderate men 

of both parties in the North. Burnet*s skillful invectives 

against the Radicals auid championship of petitions for the par

don of Jefferson Davis made him inmiensely unpopular with the 

dominant element in the body to which he was elected. 

The Texas voters likewise showed no conciliatory atti

tude towards the Radicals when voting for members of the Na

tional House of Representatives. George W, Chilton, chosen 

by the First Congressional District, was accused by the United 

States Army of having kidnapped and hung without trial Captain 

R, L. Montgcasery, Oovemor Hamilton *s aide during the attempted 

invasion along the Rio Grande. Colonel Chilton had been appre

hended by the military and brought to Austin during the Conven

tion, but due to General George Custer*s absence at the time, 

amd the ignorance of the post commander as to the charges 

70 
aigalnst him, the prisoner was released. The chaurges were re
vived after the election, amd Colonel Chilton was in dauiger 

of arrest when he arrived in Washington for the meeting of 

71 
Congress. The Second District chose ex-Confederate General 

C. C. Herbert. Herbert showed greater wisdom than his 

70 
Texas State Gazette. March 7, 1866. 

71 . 
Roberts, Experiences of an Unrecognized Senator, 

Southwestern Historical Quarterly, Vol. XII (1908-1909), 
p. 1^^-
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constituents, however, for he chose to spend his time else

where than Washington. The Third District elected B. H. Ep

person, an original opponent of secession, but later a vigi

lance committee member and a candidate for the Confederate 
72 

Congress. The Texas delegation was completed by the choice 

of A. M. Bramch, am original secessionist. Confederate cap

tain, and member of the Confederate Congress.^^ Although the 

northem press was greatly auigered with the selections, con

servative editors in Texas saw nothing politically unwise in 

them. A Houston paper interpreted the election results as 

"a simple indication that . . . the test oath must be repeal-

74 

ed." Other Texas editors were more realistic. C. C. Gilles

pie believed that the choice of Senators would be an effective 

weapon in the hands of A. J. Hamiltcm with which to secure more 

votes for the Radicals in the congressional elections in the 

75 
North. Flake's Bulletin, thoroughly disgusted with the Texas 

representatives to Washington, declared that the main reason 

for Hancock's defeat was his ability to take the "ironclad" 
76 

oath. Senator Reverdy Johnson presented the credentials of 

Roberts and Burnet in the Senate, but no action was taken <m 

^ ^ x a s Handbook, Vol. I, pp. 568-569. 

73, 

74' 
^^Ibid., Vol. II, p. 206. 

Houston Journal. October 25, I866. 

^5Houston Telegraph. August 25, I866. 
76 
Flake's Bulletin. August 27, I866. 
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them. A similar fate met the Texas delegation in the House.^ 

The Eleventh Legislature also disposed of the Thirteenth 

and Fourteenth aunendments in a marmer less than satisfactory 

to the Radicals at Washington. Throckmorton's first message 

to the legislature submitted the amendments for their con-

78 

sideration. Although he made no recommendation on the Thir

teenth Article, his attitude was well known, for during the 

Ccmvention he had eiiq;>hatically expressed his opposition to 

the ratification of it. 

To make us conciu* . . . is attempting to gorge us on 
medicine none too palatable . • . auid when applied by 
a parcel of experimenting, humbugging, rascally, fan
atical hounds of hell, who have served the devil all 
their lives . . . and threaten starvation, military 
ecnnmissions, aund bayonets to make us swallow, then I 
aun . . . stubborn.*^ 

The Committee on the Judiciary, to which the aunendment was 

referred, reported that the article was already a part of the 

IKrilted States Constitution auid suggested that any action by 

the legislature "would be surplusage if not intr*usive," where

upon the Committee was released from auiy further considera-
80 

tion of the matter and no vote was taken. 

77 
Roberts, "Experiences of an Uhreeognized Senator, 

Southwestern Historical Quarterly, Vol. XII, p. 94. 

78 
House Joiamal. p . 219. 

^^Texas State Gazette. Ftorch 17, 1866. 
80 

House Journal, p, 493. 
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The Govemor was not silent about the Fourteenth Amend

ment. He found no merit whatever in that measure, and recom

mended its rejection as an "impolitic, unwise, and unjust" 

intrusion of the national power into the autonomy of the states. 

That opinion was heartily shared by Colonel Ashbel Smith and 

the members of the Committee on the Judiciary that considered 

the amendment. Colonel Smith's committee members faced the 

probable alternatives of rejecti(»i quite realistically. In a 
81 

lengthy report, the Committee pointed out the radical changes 

the Fourteenth Amendment would make in the federal structure, 

amd then portrayed the probable consequences to Texas of re

jection. Refusal to ratify, they warned, might well mean the 

end of constitutional goverrmient in the state, mass revocation 

of paunSons, wholesale confiscation of property, granting of 

freeholds to freedmen from the estates of former masters, 

trials before military commissions, the impeachment of the 

President, and the establishment of a Negro government in Texas. 

It recommended, nevertheless, that the legislature stand by 

principle rather them yield to expediency. The aunendment was 
82 

promptly rejected by the house, auid the senate concurred. 

On October 19, Throckmorton reported to the President 

the action of the legislature on the aunendiî nts and asked if 

the Executive had any further suggestinns for the consideration 

8l 
House Journal, pp. 577-583. 

^^Ibid., p. 583. 
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Of the Texas legislators. The President replied, on October 

30, that his only suggestion was that they 'Wke all laws 

involving civil rights as complete as possible, so as to ex

tend equal and exact Justice to all persons, without regard 
«83 

to color. -* Throckmorton conveyed the President's message to 

the lawmaOcers the next day with the recommendation that they 

exercise their constitutional power to extend the right of 

freedn»n "to testify in all cases to facts hereafter occur-
1,84 

ring. This the legislators did not see proper to do. 

Laws regulating apprenticeship, vaigrancy, auid labor 

relations were absolutely necessary. The almost total irre-

sponsibillty and depravity of a greater portion of the Negro 

population in 1866 is simply inconceivable. To be "free" meant 

that they must resent "the most ordinary auK3 necessary direc-
N 85 

tions by employers. The Negress, accustcmied to complete di

rections frcmi her mistress, was incredibly careless with her 

own Infamts, amd the niimber of children left without paternal 

care by vaigramt Negroes was tragically large. One plamter ccxn-

plained that he was playing nurse-maid to eleven small Negro 

children deserted by his former slaves; another related that 

he had discovered the deccnnposlng corpse of an aiged Negress in 

-Throckmorton to Johnson, October 19, 1866, "Andrew 
Johnson Papers"; Johnson to Throckmorton, October 30, 1866, 
House Journal, p. 522. 

8'̂ House Journal, pp, 519-523. 

®5custer. Tenting on the Plains, p. 24. 
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her home without euiy plans for Interment having been made by 

86 

her numerous grown offspring. Intensive work during mid

summer was necessary because of excessive rains early In the 

season, but the Negroes quit the fields at every excuse. The 

shortage of labor tempted hard-pressed employers to lure away 

the employees of others, and the tendency of the freedmen to 

quit work on payday amd enjoy their "freedom" until hunger drove 

them back to their tasks threatened the i^ole economy of Texas. 

The legislature needed to act quickly. 

The apprenticeship and vaigrancy laws passed by the 

Eleventh Legislature did not arouse serious criticism in the 

North. The apprenticeship Law was viewed with suspicion by 

Charles Griffin, a Yankee general, but when Throckmorton as

sured him that it was "copied from a similar law of Massachu

setts," it was allowed to stand. ' A Radical paper pointed 

out that the law could easily be abused, but admitted that it 

88 

was a necessary measure. The vagrancy law, without mention

ing race, defined "vagrant" in a manner that made it difficult 

for petty officials to have persecuted any person out of 

spite. A vagramt was defined as "any idle person living with

out means of support amd making no exertion to earn a livelihood 

^Dallas Herald, March 15, 1866. 

^Throckmorton to Griffin, March 19, 1866, "Texas Ex
ecutive Records," lll/kj, p. II3. 

88, 

is in Oammel, Laws, vol. ̂ , p. 979. 
Southem Intelligencer. October 6, I866. This law 

. 7 , p. 
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by any honest employment." ^ Possibly the legislators hoped 

to avoid the adverse publicity the city of Austin had received 

from a vagrancy ordinance passed on October 12, I865, which 

defined a vagrant as "All able bodied freedmen . . . who are 

found loitering or rambling about the streets, or in any 

public place."^° 

The matter of stringent regulation of employer-employee 

relations had actually been started by the Freedmen's Bureau 

before the legislature considered it. Oeneral J. B. Kiddo, 

who succeeded Oeneral E. M, Oregory as sub-aigent for the 

Bureau in Texas, Issued a directive to all agents in Texas 

forbidding the enticing away of labor. Employers guilty of 

the practice were to be fined from one hundred to five hundred 

dollars, amd employees under contract were subject to a fine 

of up to fifty dollars for leaving an employer without cause. 

Subordinate officers cooperated in at least some instances. 

At Maurshall a sort of "black list" of freedmen who had "Jumped 

contract" was published by the local agent with a directive 

that other employers were not to hire auiy person whose naune 

appeared on the list. Thus, even impractical Yankee supervi-

91 
sors of Negro welfare recognized the necessity of coercion. 

^^Gaumnel, Laws, Vol, V, p. 1020. 

^ ^ x a s State Gazette. October 19, I865. 

9^"Circulau» Letter of General Kiddo," Houston Tele
graph, Maiy 17, 1866. See Elliott, "The Freedmen's Bureau in 
fecas," Southwestern Historical Quarterly, Vol. LVI (1952), 
pp. 1-24, ror a ruiier treatment of this topic. 
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The passage of a labor law proved to be a major task. 

Other ex-Confederate states had set a very poor example. Some 

of the house members seem to have profited by the mistakes of 

sister states, but the senators were unwilling to make any 

concession to national sentiment. Opinions as to the motives 

behind Southem post-war restrictive laws vary greatly, but 

some appear to have been an attempt to create a system of 
92 

peonage. (ki the other hand, if the anti-southem officers 

of the Freedmen»s Bureau aidopted similar measures, there is 

some Justification for the repressive laws. The Southem law

makers were faced with the dilemma of enacting labor measures 

restricted to freedmen only, thereby incurring the wrath of 

the Radicals in Congress, or refraining from using amy dis

criminatory clause and thereby bringing down upon themselves 

the wrath of free laborers—and voters—in the North. 

Texas chose the latter alternative. The "Act Regulat

ing Contracts for Labor," as originally passed in the senate. 

92 
Not all the laws of seceded states used freedmen 

clauses. One of the most criticized of all the labor laws 
is found in Acts of the Session of I865-I866 of the Qeneral 
Assembly of Alabama (Montgomery, 1066J, pp. II9-121. That 
so-called "Work-House Law had no discriminatory clause. It 
provided that "any refectory servant" might be fined $50 and 
in default of payment, be sentenced to six months in the work 
house, with the additional proviso that the county adminis
trative body might cause him to be "hired out" without pay to 
private contractors. See J. 0. Ramdall, The Civil War amd 
Reconstruction (Boston. 1937), pp. 724-720 for the nature of, 
and need l̂ or. the so-called "Black Codes," and Walter L. 
Fleming (ed.) Documentary History of Reconstruction (2 vols.. 
New York, 1950) Vol. I, pp. §47-574, for examples of such 
laws. 



231 

made no distinction as to race or color. The plamter-dominated 

senate thought only of the planter-hireling relationship, and 

their bill made it obligatory on all laborers to enter into con

tracts for the calendar year prior to January 10, and provided 

for the forfeiture of wages to date in case any laborer left 

his place of employment without the consent of his employer. 

The bill was imaedlately attacked by the Radicals as a "leg

islative monster" intended to enslave white as well as colored 

labor. Opponents of the bill asserted that "place of employ

ment" meant the plantation, auid that the measure would keep 

farm labor under conditions similar to slavery, but without 
93 

making the master responsible for his slaves. House members, 

seeing the danger in the bill, inaiedlately amended it to elim

inate all except "common labor" from its provisions, and to 

give the mudsills of Texas society unlimited time to make 

contracts for any stipulated period. Senate rejection of 

these amendments resulted in a compromise allowing all kinds 

of labor until January 20 to contract for the year before be

coming liable to the penalties of the ^agrancy act. The senate 

approved the compromise and the house concurred by a vote of 

43 to 30, but voted 80 to 8 to reconsider a few days later. 

Four reactionary members of the Convention had changed their 

political views amd voted against the oppressive bill on every 

Ramsdell 
93southem Intelligencer, September 25, 1866; See 
LI. Reconstruction, pp. 123 ff. 
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94 
ballot. The Conference Committee, after again wrestling 

with the problem of compromise, changed the time allowed for 

making contracts and added a section applicable to household 

servants. A monotonous procedural routine finally enacted 

Texas' first post-war labor relations act. It required 

written contracts for all common and household labor for amy 

period of one month or more. The law conformed to the senate's 

determination that laborers should not be allowed to leave 

their place of employment without the consent of the employer 

xinder penalty of loss of all waiges. No wage scale was pre

scribed, but deductions were authorized for time lost due to 

"real" sickness. Double deductions were to result from 

"feigned sickness," while employers were to be fined twice 

the wages due in case of their breach of contract, and the 

fine paid to the injured employee. It was required that every 

head of family, in making a contract, should hire out to the 

same employer all minor children. Any employer guilty of "em

ploying, harboring, or secreting" an employee under contract 

to another was subjected to a maximum fine of five hundred 

95 
dollars. 

9^ou8e Journal, pp. 387, 442-443, 515-516. The Con
vention delegates who had changed to a more liberal view were 
Wells Thompson, Reuben A. Reeves, E. J. Gurley, and Matthew 
L. Armstrong, 

^^Ibld.. pp. 456, 515-516, 562, 718-719; Oammel, Laws, 
Vol, V, ppr^94-997. 
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The passage of this restrictive legislation may be ex

plained on the basis of the lawmakers' strong adherence to 

constitutional principlea, or to a determination to defeat 

the purposes of their opponents. Viewed as an effort on their 

part to implement the President's proclamation of August 20, 
96 

declaring the insurrection at an end in T^xas, it was the 

former. If seen as a plot to resist the provisions of the 

Freedmen's Bureau Bill that had been passed over the Presi

dent's veto on July 17,^ it was the Utter. That they firmly 

believed in the constitutional right of the Chief Executive to 

declare their courts competent would be difficult indeed to 

disprove. On the other hand, it is difficult to defend as 

politically expedient the passage of a law that was in direct 

conflict with a law of Congress—regardless of the constitu

tionality of the congressional enactment. Texas was not in 

position to insist on all her "rights" in October, 1866, 

Excellent cooperation between the executive amd legis

lative branches prevailed during the Throckmorton administra

tion. The govemor seldom found it desirable to exercise his 

negative on acts of the legislature, while the lawmakers even 

more rairely considered it expedient to enact legislation con

trary to his will. The most notable exception was a bill 

96 
J . D. Richardson, Messages and Papers of the Presi

dents , Vol. VI, pp. 434-438:; 

^Congressional Globe. 39 Cong., 1 Sess . , Vol. I I , 
p . 3850. 
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appropriating sixteen square miles of land for each mile 

of railroad constructed. Throckmorton was bitterly opposed 

to any state subsidy for internal improvements. JUst prior 

to the Convention Throckmorton wrote to a friend whose main 

interest was railroad construction, explaining very clearly 

that he was opposed because it would bring Yankees and other 

undesirables to Texas. 

Honestly and candidly—I wish to see no yankee /sic/ 
in ray neighborhood , . , no foreigner of any class— 
and so help me God, I would go home and spend all the 
days of my life , . . live within the earnings of my 
own circle rather than see these cheating, camting 
hypocrites or foreign scum among us—It is a mis-
taUcen idea ^Ehat internal improvements/ . . . will 
add to our prosperity.—It will . . ."build towns and 
cities—but pray for whose benefit? . . . Surely not 
ours, but for more greedy psalm singing, lying, 
swindling yankees amd sour krouts and blackguard 
Irish , , . our children will grow up . . . and finally 
marry these daunned negro worshipping skunks and south
e m blood is tainted and spoiled forever.^" 

The legislators likewise opposed an influx of hypenated Yan

kees amd other "foreigners," but they did not share his dis

regard for the finauacial benefits they expected to haurvest 

from appreciated property values. The appropriation of lauid 

99 
for railroad building passed over his veto. 

The Texas Supreme Court had Just as big a task as the 

legislative bramch. Inferior courts were clogged with work. 

98, 

son Papers. 
Throokmorton to Epperson, January 11, 1866, "Epper-

M 

99 
House Journal, p. 790. 
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much of which would inevitably be appealed, and a tremendous 

backlog of cases was already on the docket. At no other time 

in Texas' Judicial history has the highest tribunal of the 

state been called upon to untangle such a skein of legal and 

constitutional issues. The five man court created by the 

Constitution had cpialified by October 1, 1866, and began at 

once a strenuous routine. An ultra-radical court reporter 

later remarked that five men have rarely performed more labor 

in the space of four months than did the Justices of the Texas 

Supreme Court during the sessions in which it was left unin-

iQl 

terrupted in its labors. "̂  His one criticism of the first 

reconstruction court was that it had "an indisposition, as a 

court, to meet the question which had grown out of the rebel

lion, and a disposition to give validity to some of the acts 
102 

of the Confederate government." An exaunination of the 

100 
The court was cMiposed of Chief Justice George 

Fleming Moore, Associate Justices Richard Coke, Stockton P. 
Donley, Asa H. Willie, and George W. Smith. For a fuller 
treatment of the problems of the Texas Supreme Court during 
this period see Davenport, yie History of the Supreme Court 
of Texas, pp. 36 ff; Jkaes R. Norvell, "The Reconstruction 
Courts of Texas," Southwestern Historical Quarterly, Vol. 
LXII (1958), pp. 141-163; Clarence Wharton, "fiarly Judicial 
History of Texas," Texas Law Review, Vol. XII (193^), PP. 311-
324; Leila Clark Wynn, "A History of the Civil Courts of 
Texas," Southwestern Historical Quarterly, Vol. LX (1956), 
pp. 1-22; and Oeorge E. Shelley, "The Semicolon Court of Texas, 
Southwestern Historical Quarterly, Vol, XLVIII (1955), PP. 
451-468. 

101 
Oeorge W. Paschal, Texas Reports, Vol. XXIX, Preface, 

p . V. 
^^^xas Reports. Vol. XXIX, Preface, p. v. 



236 

voluminous reports of the cases they decided indicates that 

they never hesitated to make decisions on such questions, and 

furthermore, their opinions as to the validity of the acts of 

the Confederate government of Texas have stood the test of 

time amd the United States Supreme Court. 

In auiy time of crisis, it is the executive branch to 

which the public attention t\u*ns. Govemor Throckmorton had 

undertaken a stupendous task—restoring law and order, secur

ing protection for the frontier, and cooperatiori with federal 

officials in enforcing unpopular laws. That he displayed 

zeal and courage in attacking those problems carmot be denied, 

but there is ample reason to question the wisdom of his methods. 

The five local groups he most despised—Indians, treasury agents, 

mobs, psuedo-unionist outlaws, and Uhited States Army officers-

made his position imtenable and ended his gEUbematorial career 

only seven days after District Commanders were specifically 

authorized to exercise such arbitrary power. 

Throckmorton's efforts to secure protection for the 

frontier had unqualified support from the legislature. Com

plete security for the pioneer settlements could not have 

been accomplished had all the military resources of the nation 

been devoted to that purpose. A far greater measure of safety 

could have been secured, however, had the troops already in 

Texas been placed at strategic points on the frontier. 

The Department Commander, Oeneral Phillip Sheridan, 

g^xt6 some of his subordinate coBviauiders believed that the troops 



237 

were needed in the interior to protect the freedmen more than 

on the frontier to protect pioneers. Throckmorton was per

sistent in his efforts to have the troops moved to the western 

fringe of settlements. Two days after taking office he asked 

General H. G. Wright, commanding the District of Texas, to 

station a detachment of troops at a point suitable for pro

tecting approaches to Comanche and Leunpasas coimties. ^ 

Wright replied that he had referred the request to Oeneral 

Sheridan who alone had the authority to detach troops perman

ently or establish new posts. Wright also informed the gover

nor that in his opinion, there were not enough troops in the 

state to patrol the frontier and maintain the interior garri-

e 
105 

104 sons. To this, Throckmorton replied that the troops were 

not needed where law was administered promptly and Justly. 

In his reply to the governor's letter to General Wright, Sheri-

dam stated that even the under-manned garrisons in Texas would 

be discontinued and moved to the frontier as soon as "entire 

security to every class of population" could be secured. 

^^^Throckmorton to Wk>lght, August 11, 1866, copy, 
"Texas Executive Records," 111/^7, p. 9. 

^Wright to Throckmorton, August l4, 1866, "Texas 
Executive Correspondence." 

'''^Throckmorton to Wright as quoted by Elliott, 
Leathercoat, p. 137. 

Sheridan to Throckmorton, September 3, 1866, "Texas 
Executive Correspondence." 
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Sheridan contended that twice as many freedmen were being 

killed in the interior as were whites on the frontier. To 

this Throckmorton replied with incontrovertable evidence that 

ninety-six people had been killed or carried into captivity 

from fourteen West Texas counties from January through Septem

ber, 1866.^°^ 

Some progress was made by Throckmorton to seciue the 

transfer of troops before events over which he had no control 

intervened. When an extensive raid into Medina and Uvalde 

counties occurred, he wrote to Oeneral S. P. Heintzelman, 

ccmmamder of the Western District of Texas, suggesting a plan 

of defense against the recurrence of such a traigedy, and again 

asking for troops where they were needed. Heintzelman approved 

the ideas expressed and used the plan suggested. The weight 

of evidence finally moved Sheridan to act. Major G. W. Forsythe 

who was sent on an inspection tour, seems to have been Impressed 

by the evidence of tragedy he witnessed. He formulated a plan 

of defense that met, in general, Throckmorton's approval. Re

ports of extensive new raids prompted Sheridan to move troops 

to points where they would be useful. Heintzelman was ordered 

to concentrate twenty-one companies along the frontier, and 

^Thr»ockmorton to ^eridan, as quoted by Sheridan, 
"Aimtial Report of the Department of the Gulf, lo66," 

lOR 
•^^San Antonio Herald. September 15, 1866. 
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Texas "saw a ray of hope." 

For some reason Sheridan's orders for transfer of troops 

to the frontier were never carried out.^^° Throckmorton's 

commendable zeal led him to disregard militirv protocol. More 

than once he committed the unpardonable military offense of 

failing to go "through channels." And from the beginning he 

had Illy concealed his conviction that Sheridan c%red nothing 

for the lives or property of Texans. On September 3, 1866, 

he suggested to the legislature the advisability of making T>TO-

vision for an emergency force to be used by the notional govern

ment for the protection of the frontier. Acting upon his 

recommend??tions, the legislature pf>s8ed r^n net on SetDtember 22 

providing for raising three b^tt-lions of Tex-s Rangers for 

the protection of the northem «nd western frontiers. Know

ing th^t the ere-tion of such =• force would grouse susnicions, 

Throckmorton fooointed only the contains of the como-̂ nles, '̂nd 

had them organize their companies on a stamd-by basis. 

^Dallas Herald, October 27, 1866; Sam Antonio Herald, 
October l8. 1866; Waco Register, October 28, 1066; Sheridan 
to Heintzelmam, October 77 1666, copy, "Texas Executive Cor
respondence. " 

An extensive search has failed to find any orders 
rescinding the orders for the concentration of troops. It is 
definitely known, however, that most of the units never 
moved. 

Ill 
Senate Executive Documents, 40 Confl., 2 Sess., No. 

74, p. 20; House Journal, pp. 197. 3bl-384; ̂ Texas Executive 
Records," 111/47, p. 75. 
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The raids continued. Citizens of several Northwest 

Texas counties, meeting on October 4 at Denton, resolved to 

abandon their homes on October 20 if assistamce did not arrive 

by that time, (ki October 8, Throckmorton alerted the captains, 

but did not order the immediate mustering of the companies. 

Meanwhile, he was making efforts to have General Sheridan dl-

112 

rected to do what he had been requesting. On August 25, be

fore he had had time to heau* from General Sheridan, Throckmorton 

wrote to President Johnson, relating in gruesome detail the 

atrocities on the frontier and outlining a plan of defense with 

the use of troops in the interior of Texas. He assured the 

President that order in the interior could be maintained better 

without than with the troops, and then outlined a plan for lo-
113 

eating Sheridan's troops in Texas. "̂  The President referred 
the matter to Secretary of War Stanton, who in turn referred 

it to General Grant, and told Throckmorton to confer with Sheri-

114 
dam. After waiting for more than a month for a response, 

Throckmorton wired Stanton directly on September 29. Johnson 

ii. Murphy et al, to Throckmorton, October 5, 1866, 
"Texas Executive Correspondence,"i Dallas Herald, October 13, 
1866; Throckmorton to 0. B. Pickett, Jack Cureton, J. B. Barry, 
J. B. Davis, C. R. Perry, W. C. Durand, J. W. Swanson, T. P. C. 
Hambrick. W. H. Harris, Alvarado, and J. B. Earhart (Ranger 
Captains), "Texas Executive Correspondence,' IIv47, PP. 87 ff. 

^^^Throckmorton to Johnson, August 25, 1866, "Andrew 
Johnson Papers." 

^^^Raunsdell, Reconstruction, p. 137. Professor Rams
dell fails to notice ine time element in events at this point. 
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seems then to have taken up the whole problem of Indian war

fare on the Texas frontier with the full cabinet. According 

to Stanton, the President was "deeply impressed with the dis

tress of the frontier people, and was disposed to give all 

possible aid." It was decided, however, (possibly by Stanton 

alone, in whose sphere it fell) that there were enough troops 

in Texas without resorting to the use of local forces, and 

instructions to that end were given to Qeneral Grant. 5 

Thus, Gramt's order to Sheridan not to accept the troops 

Throckmorton was pressing upon him, amd news that "rebel" Oer>-

eral Throckmorton had attempted to have him ordered as to how 

to dispose his troops reached Sheridam at about the time he 

had directed Heintzelman to prepare all troops in his command 

for movement to the expoaied frontier. Throckmorton wrote in

stead of wiring to urge acceptance of state troops. Slow mail 

service carried the letter to Sheridan Just after the irascible 

general had become aware of the governor's efforts in Washing

ton. In urging the acceptance of the state troops, Throck

morton made amother urgent plea for the removal of troops from 

the interior, and not in terms canplimentary of the discipline 

enforced in Sheridam's Department. Along with other unpala

table truths, Throckmorton assured their commander that the 

^^5stanton to Throckmorton, October 11, 1866, Dallas 
Herald, October 20, 1866. This important letter seems to be 
missirig from "Texas Executive Correspondence." See Elliott, 
Leathercoat^ p. l4l. 
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troops "tended to promote a state of ill feeling" and had 

been the "perpetrators of quite a number of outrages. "^^^ 

The probabilities are that these cumulative Irritations de

cided Sheridan to let Texans fight their own Indians. 

Qovemor Throckmorton had as much trouble defending 

people in the interior from bandits, criminally inclined 

freedmen, Uhited States Treasury Agents, and Iftiited States 

troops as in protecting the frontier. Sheridan declared that 

on August 13, 1866, the President "directed that the new 

State officials be entrusted with the unhampered control of 

-117 

civil affairs." Sheridan never saw fit to obey this direc

tive nor have it obeyed by his subordinates. Military offi

cers released prisoners from Jail at will, and took custody 

of defendants in other cases in defiance of civil courts con

vened to try them. The govemor complained to the military, 

to the President, and finally began sending pertinent infor

mation on such cases to the Uhited States Attorney General, 

Henry Stanbery. In a letter dated October 19, Throckmorton 

Throckmorton to Sheridan. October 6, I866, "Texas 
Executive Records," III/47, pp. 114-116. See rhilllp H. 
Sheridan, Personal Memoir's of P, H. Sheridan (2 vols,. New 
York, 1888J Vol. II, p. 218. Hereafter cited as Sheridan, 
Memoirs, 

^̂ 7siî i.idan, Memoirs, Vol. II, p. 219. No directive 
of this kind on that date has been discovered. The Provi
sional Governor was ordered to surrender administration to 
the newly elected govemor and other officers in a telegraun 
of August 11, and on August 20, a proclamation declaring the 
Insurrection at an end was issued. 
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reported numerous new violations by army officers of writs 

of habeas corpus issued by Texas Judges, and then demanded 

a clarification of the status of the civil government of 

Texast 

how far State laws, and the laws and Constitution 
of the Ibiited States, are to be looked to for pro
tection, and whether the military are to regard 
the President's proclamation . . . or are to con
tinue to disregard and override the rights of the 
loyal citizens . . , leaving them . . . at the 
mercy of every petty military upstart who may have 
baiyonets to enforce the edicts of a heart and mind 
too calloused to be touched with a simple aspira
tion for peace and prosperity for a suffering 
country, and so benighted as never to have ̂ lad̂ ĝ 
flashed upon it a single ray of intelligence,? 

Late October, 1866, was a poor time to appeal to Washington, 

because the congressional campaign was at its height, and 

the disregard by the military of any civil authority they 

119 
wished to flout was continued. 

Some of the more notorious army officers comnitted, 

or condoned the commission by their troops, outraiges on the 

civilian population. General J. J. Reynolds held the civil 

population as a whole responsible for acts of individuals, 

and took "hostaiges" to be imprisoned under unspeakable 

^^®Throckmorton to Stanbery, October 19, 1866, "Texas 
Executive Records," III/47, pp. 136-137. 

^^^See Elliott, Leathercoat, pp. l47-l60, for numerous 
anecdotes of such Interference by local conmuuiders with the 
civil courts. 
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conditions until the community brought in the real culprits.^^^ 

The same practice was used by other officers, one example of 

the most offensive type being that committed by I%Jor 0. W. 

Smith, commauider of the garrison at Brenhaun. Instead of 

disciplining his own troops for their rioting. Smith took 

prcMninent citizens as hostaiges to guarantee the surrender of 

two youths accused of shooting tr̂ >opers who attempted to 

break into a private social affair in the town. Later in the 

saune night, the town of Brenhaun was burned, allegedly at the 

121 
order, or wil^ the tacit consent, of Major Smith. A Captain 

Craig, a subordinate officer of the Freedmen's Bureau, appears 

to have succeeded in stirring up violence between the military 

and civil populations of every community in vrtiich he was 

120 
John T. Flint to Hamilton, January 6, 1866, "Texas 

Executive Correspondence", T. B. Wheeler, "Reminiscences of 
Reconstruction In Texas," Southwestern Historical Quarterly, 
Vol. XI (1906), pp. 56-05, recoimts that eight Bell County 
citizens were held as hostaiges at Austin until two youths 
were produced. An old and ill "Mr. Fowler" was brought to 
the same "Bull Pen," took pneumonia, amd died, although 
held only on "some flimsy charge of a negro" of minor of
fense . 

^^^New York Times, September 13, I866; Numerous let
ters, "Texas Sxecutive Records," III/'*?, PP. 93-115; Texas 
State Legislature, Report of the Select Joint Committee to 
Investigate the Burning of Bienham. 
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122 
located--of which there were many. There was, however, 

some Justification for "Yankees" to become irritated at the 

civilian population, and sometimes the military acted after 

real provocation. 
123 

The "few braiggarts and ruffians" aunong the Texas 

population, if there really were only a few, were a very 

active, energetic, amd omnipresent group. The Texas naune-

callers were experts. An East Texas Radical found that his 

former nei^bors had only two classifications and two naunes 

for people from the North. A northerner who had not been 

in the army was "a Yankee son of a bitch," while a northern

er who was or had been in the amy was universally called "a 
124 

damned yellow-bellied Yauikee son of a bitch." Some Texans 

heeded the admonition of Roberts that "If the State has to go 
125 

to hell, let it go to hell by law." They undertook to con
trol courts and have their deviltry clothed with Judicial 

Throckmorton to Kiddo, September 8, I866, "Texas 
Executive Records," lll/k7, pp. 86-87, indicates that Craig 
had already Incited conflict at Brenham, Victoria, Seguln, 
amd Gonzales. Later in his career amother incident at 
Victoria amd others at San Antonio and vicinity were to 
occur. See House Journal, pp. I68-I69, 172, 298-299; and 
Texas State Gazette, JanHary 5, I867. 

123 
Ramsdell, Reconstruction, p. 110. 

^ "Testimony of Jaunes M. Tumer," House Reports, 39 
Cong., 1 Sess., No. 30, Vol. II, Part IV, p. 126. 

n*ynn, "A History of the Civil Courts in Texas," 
ftouthwestem Historical Quarterly. Vol. UC (1956), p. 7. 
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sanctity. Citizens of Parker auid Jack coianties charged that 

Uhion men were placed in double Jeopardy in that section. 

Defendants who had been tried by civil coiû ts of the provi

sional government were to stand trial aigain before Judges 
126 

who were the ringleaders of the lawless element. 

Texas mobs sometimes did as much harm to the governor's 

plans as to the outlaws they punished. The only prominent 

militau?y c(»mumder in Texas to aigree with Throckmorton that 

the administration of Justice should be left in the hands of 

the civil courts was General Heintzelman, His policy was 

brought to naught anA the Throckmorton administration further 

discredited by a single case in which the general refused to 

Intervene. The case also illustrates how gullible the army 

officers were when approached by a native who claimed to be 

a "persecuted Union man," and how widespread was the custCHn 

aunong Texans of taking care of executions of accused crimin

als without the formality of trials. A certain "Dr. Lindley," 

a notorious secessionist and horse thief of Collin County be

fore the war, transferred his activities to Bell, Robertson, 

and Lampasas counties. On one of his raids he amd his son 

were seen by an Englishman nauned Daws and his employer, 

Duncam. The culprits hxû ried to the neau»est military post, 

ccmvlnced the commamdlng officer that Duncam amd Daws were 

1 P6 
Throckmorton to J. J. Good, April 29, I867, "Texas 

Executive Records," III/47, pp. I63-I67. See Elliott, 
Leathercoat^ pp. I6I-163. 
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notorious war criminals who should be taken into custody at 

once. They were given a military escort, commanded by a 

Lieutenant Carpenter. The party set out at night, took Dun

can and Daws from their homes, and eruwite back to the post 

Lindley and his son shot the two prisoners. Lieutenant Car

penter is said to have been irritated at the murder, and 

vowed that if the Lindleys were going to shoot prisoners 

after their apprehension, he would not catch any more for 

them. The Lindleys and Lieutenant Carpenter were indicted 

by a Bell Coimty Grand Jury, but the prisoners were taken to 

Austin for trial before a militaury commission—amd acquitted. 

Throckmorton, who had known Lindley in his own county, ur

gently requested that the state be at least allowed to ex

amine witnesses before the military court, but even that was 

refused. After acquittal, the Lindleys returned to Bell 

County, where they were again indicted and held in Jail. 

Recognizing his danger, the elder Lindley appealed to Gen

eral Heintzelman for a military guard, but the general re

fused on the ground that Bell County was competent to mete 

out Justice. Throckmorton, who well knew the zeal of Texans 

in exterminating horse thieves, realized the danger auid wrote 

an urgent letter to prominent Bell County citizens urging 

them to see to the safety of the self-styled Union men while 

they were guests at the Jail. A mob cowed the one guaû d left 

at the Jail, hauiged the prisoners, and to complete their 
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night's aumisement hanged amother man as well. 

Whether the lynching of "Union men" of the Lindley 

type in Texas had auiy considerable influence on opinion in 

the North is problematical, but what opinion in the North 

had in the way of influence on chamges in Texas is quite 

certain. When President Jĉ inson refused to go along with 

the vindicatives amd disregaurd the Constitution, he became 

"the late launented Andrew Johnson of blessed memory" to all 
128 

true Radicals. The Radicals gained a clear majority in 

the elections of 1866, amd when Congress n^t in December it 

set out to undo presidential reconstruction and to recon

struct the South according to the dictates of î iatever con

sciences they may have had. 

During the week of Pebruau?y 6-13, 1867, Stevens' 

measure for reconstructing the South was forced through 

the House of Representatives. Stevens' final speech in 

advocacy of abolishing "the pretended state governments" 

of ten states led to passage by a vote of 109 to 55, "by 

^George W. Tyler (C. W, Ramsdell, ed,), The History 
of Bell County (San Antonio, 1936), pp. 252-255; Throckmorton 
to Major J. T. Morris, September 21, 1866, "Texas Executive 
Records," 111/47, p. 01; Morris to Throckmorton, September 
22, 1866, "T^xas Executive Correspondence"; Throckmorton to 
Col. E. S. V. Robertson, November 27, 1866, "Texas Executive 
Records," IlV^7, p. 177; B. C. S. Robertson et al to Messrs, 
W. M, C, Taylor et al (n.d,), "Texas Executive Correspondence. 

^^"Speech of Mr. Stevens," Congressional Globe (Maiy 8, 
1866), 39 Cong., 2 Sess., p. 2460. 
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the hypnotized" members. ^ The Senate, Radical though it wae, 

gagged at the unsavory morsel presented it by the House. A 

militamt minority made a maignifleant fight. Senator Thomas 

A. Itendricks of Indiana led Democratic opposition, while John 

Sherman, whose substitute was certainly not pro-South, took 
130 

the lead for modifying the proscriptive measure. It was 

Shermsm's and not Steven's measure that ultimately passed 

over the President's veto on Maû ch 2, I867. The Senate modi

fied the Stevens measure in three particulau*s; the existing 

governments were declared to be "not legal" rather than "pre

tended, " the President was to appoint the District Commanders 

rather than for the General of the Army to have that exclu

sive and unconstitutional power, and, most importamt of all, 

a method was provided by which the "rebel" states might free 

themselves from military maladministration amd resume their 

normal relations with the national government. The Stevens 

measure had, intentionally or otherwise, stated no conditions 

under which the South might hope to resume her place in the 

Union. That provision, contained in section 5 of the act as 

finally passed, still left it "the most iniquitous bill that 

^George F. Milton, The Age of Hate (New York, 1930), 
p. 388. 

130 
Congressional Globe, 39 Cong., 2 Sess., Vol, 37, 

Part II, pp. 1036-1215, Rart III, pp, 1729-1733; Fleming, 
Documentary History of Reconstruction, Vol. I, pp. 401-403. 
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ever was presented to the Federal Congress."^^^ New constitu

tions would have to be framed In all the proscribed states, 

and by conventions elected with the aid of Negro votes and 

without the vote of any citizen who had participated in the 

rebellion. The new constitutions were to provide for Negro 

suffrage, and might disfranchise all whites who had partici

pated in the rebellion. The constitution had to be approved 

by Congress, and the state must accept the Fourteenth Amend

ment. Then the "said State shall be declared to be entitled 

132 
to representation in Congress." 

Pursuant to the law, the President, on March 19, I867, 

appointed General Sheridan commauider of the Fifth Military 

133 
District. A worse selection could have been made, possibly, 

but Texans will har*dly concede the point. The general's 

alleged unfavorable compeu*ison of Texas with hell expressed 

his sentiments exactly in regard to both the geographic re

gion and the population over which he was made dictator. 

It is difficult to explain why the President selected 

Sheridam for the position. Already Johnson had a "pronounced 

^Congressional Globe, 39 Cong., 2 Sess., Vol. 37, 
Part III, p. I973. Senator willard Saulsbury, of Delawaue, 
made the remark after a conference cosonlttee had refused to 
return the Stevens bill. 

Fleming, Documentaury History of Reconstruction, 
Vol. I, p. 402. 

133 
Philip H. Sheridam, Personal Memoirs of P. H. Sheri

dan, General, Uhited States Ariy (̂  vols.. Wew York. 1888). 
Vol. 11, p. 251. 
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hostility" to him, a sentiment that was heaut*tily reciprocated 

by his appointee. It was with pleasure that Sheridan expressed 

his determination to see to the law's zealous execution In his 

district, but he did not immediately depose all civil officials. 

His first order Instructed all officers to continue in the 

perfcmnance of their duties, and promised that he would not in-

H 134 

terfere "except in cases of absolute necessity." Of the un

fortunate appointment of Sheridan, Professor Ramsdell aptly 

remarked that: 

he was now called upon to perform duties and to carry 
out a task that demanded other qualities than those 
requisite for a military campaign, and his arbitrary 
methods as well as the harshness and suspicion which 
he had always manifested towards the people of the 
South, particularly Texas, were not reassuring to 
those irtio had to live under his heavy hand, 135 

Whatever faults Govemor Throckmorton may have had, 

disregard for law was not one of them. His dislike for the 

Flee ons true tion Act was intense, but he never let his personal 

conviction as to the injustice, unreasonableness, amd uncon

stitutionality of that act interfere with his responsibility 

to see that it was enforced. Despite the strong personal 

dislike that he held for both General Sheridan, the District 

Ccanmander, and Oeneral Charles Griffin, who was placed in 

command of the Texas division of the district, he instantly 

^^'^sheridan. Memoirs, Vol. II, pp. 252-253. 

^̂ 5Rjjna(jell̂  Reconstruction, p. 149. 
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pledged his fullest cooperation with them in carrying out the 

Reconstruction Act. His private letters suddenly became 

more temperate, as if he at last realized that the sullen and 

perverse attitude heretofore pursued was not the proper method 

for restoring sectional good will. ̂  His desire of maintain

ing the most friendly relations with the military commamders 

was an impossible one. The most the govemor could hope to 

do was to preside at the funeral of the government he headed. 

Even that duty was to be spared him by the District Commauider. 

No single overt act of Throckmorton's cam be found as 

the basis for his removal from office. His correspondence 

with the county Judges and other officials indicate his earnest 

desire for the fullest cooperation of all civil officials with 

the military in carrying into effect the obnoxious law. 

If the prejudices of General Orirfin were not enough to have 

suggested recommending Throckmorton's removal. Radical news

papers, politicians, auid office seekers lodged enough com

plaints aigalnst "rebel authorities" at all levels to accomplish 

^^Throckmorton, "Address to the People of Texas," 
Dallas Herald, September 13, 1867. See also, San Antonio 
Herald, Hfcrch 13, I867. 

137fnij.ockmorton to Smith, March 27, I867, "Ashbel 
Smith Papers," and Thi»ockmorton to Epperson, March 30, I867, 
"Epperson lepers." 

138 
See "Texas Executive Records," 111/47, pp. 284-

308, passim for exaunples. 
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139 
the purpose. Probably the growing personal enmity between 

Sheridam and President Johnson over matters in Louisiana would 

have ended Throckmorton's gubernatorial ceueer, because Throck

morton was thought of as a great intimate of the President, 

140 

and as such to be removed. On March 28, I867, Oeneral Grif

fin sent a report to Sheridam in which he recommended removing 

the govemor and asserted that no civil officer in Texas was 

trustworthy, amd though they all submitted to the law of neces

sity, they would never do more than observe the letter, never 
l4l 

the "spirit" of the Reconstruction Act. 

Sheridan did not act promptly on Griffin's recommenda

tion. Texans, having become accustomed to special orders re

moving the officers in Louisiana, began to Joke about them. 

A San Antonio editor, with a typical Texan sense of humor, 

printed a fictitious order of Sheridan's that illustrated the 

general's egotism and the feud between Sheridan and President 

Johnson t 

Special Order No. 8,990.561,732 
New Orleauis, June 10, I867 

Andrew Johnson, President of the Uhited States, being 
an impediment in the way of the proper enforcement of 

^^^See "Ttexas Executive Correspondence," April-June, 
1867. for numerous letters addressed to both Sheridan and 
Griffin and sent to Throckmorton for his action on the 
matters mentioned. 

l^Qpiake's Bulletin, March 27, 1867; San Antonio Herald, 
March 30, 1867: 

•̂  ̂ Senate Executive Documents, 40 Cong,, 1 Sess., No. 
14, pp. 200-209. 



254 

^5?^?!°*''^^^'^*^^" ̂ ^^' »̂ ^^^y removed from his 
m 4,1 ^" ^^^ thought necessary to fill the 
?f !?•' JV® ^*?«^*1 commanding this department. 
feeling himself competent to run the machine. 1^2 

Rejoicing was brought to "the negroes and a few Radicals, over 

the shameful degradation of the State, ""̂ ^̂  but not many Texans 

were made happy by Sheridan's Qeneral Order Number 105, of 

July 30, 1867. By that order, Qeneral Sheridan removed the 

chief executive of Texas from office, and named E. M, Pease 

as provisional govemor. 

A careful consideration of the report of Brevet Major 
general Charles Griffin, U. S. Army, shows that J. W. 
Throckmorton, Oovemor of Texas, is an impediment to 
the reconstruction of that state imder the law; he Is 
therefore removed from that office. E. M. Pease is 
hereby appointed Oovemor of Texas in place of J. W. 
Throckmorton.jj?emoved. He will be obeyed and respected 
accordingly, *^^ 

The order placing him in the governor's chair was not 

received by Pease until August 7. The transfer took place the 

next day, August 8, I867, and that date is generally accepted 

as the end of constitutional government under the Constitution 

l42 
San Antonio Herald, July 3, I867, 

143 
Texas State Gazette, August 1, I867, 
Sheridan to Pease, July 30, I867, "Texas Executive 

Correspondence." It appeau*8 that Throckmorton was not noti
fied of his removal. Ramsdell states that Pease sent a polite 
note to his friend, Throckmorton, and that it was aigreed for 
the transfer to take place the next morning "July 8th," The 
date is clearly a typographical error. See Ramsdell, Recon
struction, p. 169. 
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of 1866. The legislature was suspended, but the Judicial 

branch was not subjected to serious interference for a short 

time. The Eleventh Legislature had eliminated five Judicial 

districts, two of which were presided over by Radicals, but 

the military had already restored the two Radicals to their 
145 

non-existent benches. The supreme court was permitted to 

continue to interpret the Ccmstltution of 1866 imtll all 

elected Judges were removed, and good Radicals appointed to 

fill the vacancies. On September 10, 1866, the last bramch 

of the first reconstruction government was replaced by Judges 
146 

who were more acceptable to the rllitary. The executive 

and Judicial branches continued to function under the Constitu

tion of 1866, nominally, but in reality the only constitution 

Texas had after the military acted under the provisions of the 

Reconstruction Acts was the will of the Commanding General of 

the Fifth Military District. 

^Senate Executive Documents, 4o Cong., 1 Sess., No, 

14, pp. 2c9^:sny: 
l46 

Texas Reports. Vol. XXX, Preface, p. vi. 



CHAPTER VI 

SEQTJliX AhV CCJ G li-SIO!.̂  

Radical effortn to write a constitution according 

to their f;v r ideas were slov. Even before Throckmorton wns 

deposed. General (irlffin had QP- .-( for a list of all men, 

black or white, who were qualified t(; act as re."lstration 

officers in all the counties in the state.1 Dele-ntes were 

finelly elected, nnd in two protracted end extra'.rgant 

sessions wrote the fragments of what wae collected by the 

military and submitted to the "loyal" voters of the stnte 

as the Constitution of 1869. Despite the very unsavory 

character of some of its framers, the Constitution of 1869 

was, according to one eminent authority, ''not a bad inatru-

raont."^ A better evaluation wis made by 3.S. »c ray, who 

commented that it "would not have been 'a bod Instrument' 

twenty-five years after it was adopted."*' Certjinly the 

great weakness in Texas goverrmient during the perio" of 

congressional reconstruction lay in the incompetent rind 

corrupt officials mther than in defects in t le organic 

"Texas Kxecutlve Records," 111/47, p. 302; 
Griffin to Sheridan, Uay 27, 1867, Senate x-).ut' v-

- P i T^ocuments. 40 Cong., l . S e s s . , iio. 14, pp. 

^ Austin Republican. February 8, 1869; Oalveston 
Fews. February 14, 1869. ?or a su:'r:nry of the entire 
work of the Constitutional Convention of 1868-1869, see 
Ramsdell, Reconstruction, pp. 200-260. 

3 
R.̂ '. Richard son, Texas. The Lone Star "tate, p.211, 

^ S.S.Vc Kay to J.C. c Grow, interview, January 
8, 1958. 
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law Itself. 

i'iiG excesses of tne licdlculs, v.ao uuo uee. in oon-

trol of .11 -'?rn , . t onarutiona un.iar the Constitution 

of 1869 until the ••aTiocratr, rof;alned control of the leg

islature in 1672, made th-.t instrument very unponular. 

The demand for a nev* oonstitation grew rapiciy. Reasons 

for wanting a change were not stated clearly, for, as Pro-

fespor Vc T^y aptly says, "rjisona .vere unnecessary; the 

fact tilt the existing constitution had been made by the 

Pepublican party sa; ied cause enough for it being c;St 

aside."^ Politicians ani editors either instifrated or 

voiced a ground-swell of popular demand for change, but 

seldom pointed to any specific defect in the despised 

relic of "Slack Republican" rule. A Son Antcnio e«H.tr>r 

declared "our constitution is v^ry defective," but did 

not point out any concrete exataples of defectiveness, /-ven 

the able, and •enernlly st tesraenli^e, editor of the 

Standard urged the legislature to call a constitutional 

convention to erase tne last vestige of l^dical rule and 

let Texans run Texas under a constitution of their ov.n 

making, but he also failed to show wherein the organic 

law was responsible for the inco; aetancy nnd corruption 

froT which the state had suffered.'^ Governor Richard Coke, 

Vc Kay, Geven DBCc.n̂ ss of the Texas Conetitution 
î̂  1876. p. 47. ; 

San Xntonlo .eraId. September 24, 1873. 
7 
'Wallace, Dê  ̂ orae. p. 171, 
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who was the first po8t-wer governor left free from mili

tary support or domination, expressed to the legislature 

the nebulous Ideos of the aeople in regard to their con

stitution. He urged the lawmakers to neke arrange rents to 

have the organic law "extensively and radically ajnended, 

or a new one adopted," because •*The country expects and 

demandes a thorough change in many essential points, not 

necessary to be enumerated here."° 

That indefinite, but none the less det rmined, 

opposition to the Constitution of 1869 continued until it 

bore fruit in the creation of the constitution under 

which the state now operates. The near bankruptcy of the 

state made the calling of a constituent body a matter for 

consideration. Efforts were made to have the old instru

ment rewritten and drastically amended by o legislative 

com ittee. Vhat system smacked too much of the centraliam 

the Democrats abhorred, ond therefore it wes abandoned. 

Finally, In 1875, a referendum on whether to call a con

vention was held. In that referendum, the people approved 

by n three to one majority the calling of a convention 

and at the same time elected delegates, T̂ ie governor then 

issued a proclamation for the delegates to assemble in 

the Hall of Representatives, September 6, 1875. 

g 
House Journal. 14 Leg. 1 Sess., p, 40. 

Q 
' 'C ^ay. Seven Decades of the Texas Constitution of 1876. pp, 48-7^ 
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Tho completed work of the Conventl( of 1875 mpy 

not have been "the noblest instrument ever sub.r.ltted to 

the verdict of a free people,"^^but it wns a change. It 

hrd thr approval of the over̂ '/helning majority of the peo

ple, becauae it was retifled by e vote of 136,6c6 to 

$6,762.^^ Possibly the declaration tnat "Texas is a free 

12 

and Independent 'rtjte," helped to acoos nt for the hearty 

reception of the new fi< me of government. It is fietc.table, 

however, whether the people got as nearly what thejr wanted 

as Lx.a vote on rat-'fication would IndicRte. The organic 

Irw of c democracy need not be as immutable as the law of 

the i/edes and Persians. The Constitution of 1876 dl. pro

vide a reasonably convenient meti.od of amendment-- a pre

rogative the electorate has exercised r ther freely. It is, 

nevertheless, q^te understandable tnat some careful stu

dents of government ere at present urging the making of a 

new constitute;:,. It is sigrlficant also tiiat some of the 

changes suggested todry would return to the orovisions of 

of the Constitution of 1866. 

^^^uoted from _^:Ll_i '- '•• •' • ••. November 26, 1875, 
by V-'Qllace, De ^ orse, ^, ±r-. 

^^House Journal. 15 'f̂ .» P- 62. 

^^«:oni:Litution of the ^t^.te of I'exos, 1Z'_±, A r t i c l e 
I , sect on i . rh i s renewed clacli.r tTo^n r Ti. , ^: :ence i s 
erroneously ascribed by E i lcson , "Texas C o n s t i t i t i o n , " . ) . i 81 , 
t o ordinance Kiunber 1, p-ssed >rch 1* ,̂ 1866, The Convn t ion 
of 1866 passed ;i. sue. ordinance on tterch 15, or rny oth»p 
d a t e . 
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Tliere are many methods of evaluating the oontri-

butionr one con5,titution makes to anotPer. the only schol

arly attempt ta trace to U s ori-^n each r^vje^on of the 

present Constitution a- the ?tr-te of Texas usee the sî ipie, 

but infinitely laborious, process of eruj-̂ mtin*̂  1̂  one 

column the articles nnd aections ond nlacing opposite e- oh 

section the source from which it had been derived.^^A very 

valid objection to that nrocedure is that all the states 

of the 'jTierican Union must make cert-ln specific riles in 

their constitutions. The basic human rights enumeratetl 

in the Bill of ^Ifhts of the Constitution of the Tinited 

States of America, the distinctly A;:: Tican idea of the 

sari' r* tion of po vers, nnd n few other concepts had becoTie 

so much a port of the American political tradition by 1845 

that the fr;imers of the first st/to constitution for the 

annexed state could not hove avoided including? them. Thus, 

the framers of all subsequent constitutions are robbed of 

credit for their share of the constitutional provisions 

that have really originated in Texan. At the other end, 

chronologically, of the constiti^tlon making era in Texas 

standr r constitution that contains much that is far more 

14 legislation than it is constitution. The most valid 

method of ascertaining the contributions each of the four 

13 
I r i c s o n , "Texas C o n s t i t u t i o n , " pp . 181-2G6. 

14 
R.K.Hloiiani:r:^ji, i e^,.^ . tli^ Lcne Tucir . ta t o . 

p , 222, 
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state constitutions have rtade is to subtract from the Con

stitution of 1845 that portion that was so much a part of 

American political theory that it must necessarily have 

been Included in that Instrument, and to eliminate from the 

Constitution of 1876 that portion that is legislative and 

not organic. Subjectivity enters into this method to so 

great am extent that a mathematically exact determination 

of the percentaige of our present constitution that has 

been contributed by each of its predecessors should not be 

dogmatically stated. The fact remains, nevertheless, that 

the Constitution of I866 supplied much more than the 3.I 

per cent of the present Texas State Constitution ascribed 

15 to it by Ericson. 

Before analyzing the contributions to the consti

tutional developments within the state that were made by 

the delegates in I866, some attention must be given to the 

work they did on federal relations. Some blame attaches to 

them for the results of the ordinamces they passed. Not a 

delegate was ignorant of the plans amd purposes of the 

Radicals in Congress. The results of implementing those 

plans could have been nothing less than disastrous to 

Texas. Statesmanship demamded that Texas comply fully with 

President Johnson's prograun. The Texans consistently refused 

to make the least concession to the Chief Executive's 

^^Ericson, "Texas Constitution," p. 155. 
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wishes. Wisdom decreed that Texas ally herself with those 

in the North who desired a policy of malice towards none 

and charity for all. The delegates allied Texas with a 

defiamt South by writing discrimination into every pos

sible clause. Common sense dictated a policy of discre

tion. The Texans adopted a policy that moderate men in 

the North could view as nothing less than defiance. 

Anyone who accepts the Beale thesis must admit 

that the masters of finance and industry had to have the 

support of the masses. Even if "Pladical Reconstruction 

was a successful attempt by northeastern business . . . 

to control the national government for its own economic 

«16 

ends, those maignates had to secure the votes of many 

millions in order to assure the election of their chosen 

candidates to Congress. How did they secure those votes? 

The enactment of the so-called "Black Codes" has gener

ally been credited with swinging sentiment In the North 

to support the high tariff and hard money policies of 

those who desired to follow a policy of vindicativeness 

towards the South as a pretext for putting their real 

motives into play. The Beale thesis seems to be coming up 

for a careful re-examination at the present time. Some of 
17 

its premises have already been severely shaken. Any 

^^H. K. Beale, The Critical Year (New York, 1930), p. 21, 
17 —i^ 
Stauiley Coben, Northem Business and Radical Recoi,-

struction," Mississippi Valley Historical Review, Vol. XLVI 
(1959), pp. t>7-90. 
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re-study of the motivation of the masses who supported 

the Stevens-Sumner prof̂ rcjT is likely to reveal that J ' eal-

ism sanetlmes guides American public sentiment as much as 

economic greed. The iioalisu of the masses â ay be tragi

cally misguided. Their desire to do good to a decr:ided 

race of ex-slaves may have been, as Throckmorton called 

it, "misguided philanthrophy.'^^ The iiiortcnt t; ing is 

thot those ideals produced radical votes. Constitutions 

framed under the I resident's directions—but contrary to 

ais wishes—with the Texas Constitution of ir66 coming 

as the climax, securcĉ  other, ise moderate votes for the 

Radicals and helped accomplish the ruii. of Texas for 

savaral decades. 

On the state level, the delegates to the 1866 

Convention wrought well. Keither tae Radicals of 1869 nor 

the Democrats of 1875 attempted to go back to inin rol 

ownersiiip by tae state. The change was inevitible. ue 

oonstl tuLJ Oil or ..r.other would have substituted the Eng

lish for the Cpanisu system, but taat does not rob the 

Constitution of 1866 of credit for having placed Anglo-

Americans under the system tue^ desired. Had it been 

possible to hove continued the Spanisn policy, tae devel

opment of tae state might have been seriously retarded, 

QaC temptation to corruption might have proved too strong. 

Throckmorton to Epperson, September 5, 1867, 
"Epperson, iopers." 
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Greater changes in the framework of govemme: t were 

made by the Constitution of 1866 in the Judicial branch 

than in any other. Every level of the hierarchy of coiu'ts 

had some change made in its orgamization or Its Jurla-

diction. One important rung in the Judicial ladder, the 

county court, was made constitutional. The Jurisdiction 

of this court was carefully delineated, and provisions 

specifically mauSe for the offices of county Judge emd 
19 

county clerk. T*ie Radicals struck down the county courts 

and both the new offices, but even the short period of 

operation of the Constitution of 1866 had been enough to 

demonstrate the value of the new courts and officers, amd 

the Constitution of I876 restored them. 

The Constitution of I866 was also the first to pro

vide a constitutional basis for commissioners* courts. 

TSiere had been similar administrative agencies at the 

county level since the days of the Republic amd the terra 

commissioners* court had sometimes been applied to them. 

The Constitution of the Republic of Texas referred to 
20 

officers called commissioners, but made no provision 

•"•̂ Ericson, "Texas Constitution," p. 193 rightly 
ascribes the beginning of county courts to the Consti
tution of the Republic of Texas, but mistakes Article IV, 
section 15, of the Constitution of 1845 as a re-enactment 
of that provision. See J. C. Townes, "Sketch of the Develop. 
iient of the Judicial System of the State of Texas," South-
westem Historical Quarterly, Vol. II (I898), pp. 29-53, 
I54-I5I. 

20^ 
Gammel, Laws. Vol. I, p, 1078, 
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for the appointment or election of such an officer, nor 

did it define his duties. Under the Constitution of 1845, 

the legislature had created what was styled the "Commis

sioners* Court of KoadQ and Revenue," but the commissioner 

was a Justice of the peace, and the Justices of the peace 

elected one of their number as a presiding officer. The 

Constitution of 1866 continued that aidministratlve agency, 

but gave it the organization it still retains. The commis

sioners* court was to be composed of four commissioners, 

elected by the voters, and the county Judge. The Radicals 

ailso killed this important agency for the transaction of 

county business, eliminated the offices of commissioner 

and coimty Judge, and returned to the method—or lack of 

method—of earlier days. The vork of the men who framed 

the Constitution of 1866 was again vindicated, however, for 

the 1876 instrument restored officers and agency to exactly 

the form they had preacribed. 

Possibly the lawyer-dominated Convention of I866 

was too considerate of the Texas Supreme Court. It is 

generally conceded that the Justices were either over-paid 

or the governor under-paid, since each of the Justices 

received one-eighth greater remuneration than the chief 

magistrate. There is greater Justification, however, for 

the increase in the number of Justices from three to five. 

Neither the Justices elected in I866, their successors 

appointed by Qeneral Sheridan on September 10, I867, nor 

the notorious "Semicolon Court" appointed by Governor 



266 

E. J. Davis were idle. Regardless of the validity of the 

decisions made by the three reconstruction courts, the 

cases they heard were not recalled for consideration by 

their Democrat-elected successors. The volume of work they 

performed was tremendous, and yet I600 undecided cases are 

said to have been before the court at the end of the recon-
21 

struction era. Merely increasing the number of Justices 

may not have been the wisest means of expediting litiga

tion. The retrenchment minded Convention of 1875 reduced 

the nimiber of Justices to three, but at the same time they 

created a court of appeals intermediate between the dis

trict and supreme courts. That action increased the number 

of Justices with the same qualifications and at the same 

salary to six, but it certainly speeded the administration 

of Justice. In evaluating the work of the Convention of 

1866 in regard to the higher courts, it must be said that 

they overlooked the best means of assiirln rapid decisions. 

The only major innovation in the executive bramch 

introduced in I866 has been abandoned, whether abandonment 

was wise or otherwise. Tlie Conservatives of I866 plausibly 

argued that, by increasing the term of office for the 

govemor frcan two to four years, the cost of campaigning 

would be cut in half, abler men could be induced to run for 

the office, and a better government result. After only one 

four year term of a Radical govemor, the Democrats were 

21 
R. N. Richardson, Texas, the Lone Star State, p. 223. 
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ready to abandon that practice, appaiently without a fight 
22 

worth noticing. By 1875, the people were also ready to 

abandon the practice of having the govemor appoint Judges. 

The leaders of the Conservatives in the Convention of 1866 

had much for which to be thankful in that coiv.ection. They 

had tried and failed to make all Judicial offices appointive, 

but had failed. The Radicals succeeded in doing that in 

1869 and the fiasco that resulted made the principle very 

impopular in Texas. Fortunate for the delegates of I866 

also was the fact that the I869 Constitution raised the 

salaries of all officers still higher tham they had done. 

The Radicals amd not the Constitution of I866 were the 

objects of the severe slash in salairles decreed by the 

Constitution of I876. 

The Constitution of I866 made provision for induc

ing capital investments in internal improvements within 

the state. Chamges were made in the method of subsidizing 

internal improvements, but the principle survived even 

after the Radicals engaged in their most wasteful and cor

rupt practices in their treatment of railroads. The I866 

Constitution had permitted the state to guarantee the bonds 

of railroauJs up to $15,000 per mile of track, under cer

tain rigid regulations, amd authorized the legislature to 

make grants of land to promote the building of a trans

portation system. T^e Constitution of I869 permitted the 

^Wallace, De Morse, p. I83. 
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use of cash subsidies, but by decreeing that land could 

only r - -iTen to actual settlers it prohibited land grants 

to railroads. The legislature, nevertheless, made extremely 

"liberal" grants of both money and land for that purpose."^ 

Such abuses very naturally aroused resentment. The n,.o-

crats provided in tLe Constitution of 1876 that subsidies 

in a, sh wore not to be given railroads, but a .-till vast 

public domain was left at the disposal of the I gisl iture 

for that purpose. It may have been no mora ethical to give 

away the people's land than their money, but it was far 

less painful. 

The most keenly controverted issue on which the 

delegates acted in 1866 resulted in a decision thaL has 

stood the test of time. Declaring the Conf /derate roaime 

in Texas a de facto government and all acts performed by 

its authority, not repugnant to the Constitution and 1 .v/s 

of the United States, valid and binding required a very 

determined fight. Three years experience taught the 

Radicals to trim their at initio sails considerably. The 

Constitution of 1869 declared every act of the guvernmeat 

of Texas since secession null and void ^ initio, tut an 

additional proviso virtually denied their bola assertion. 

Their constitution decreed that; 

3̂ f'amedell, •Reconstruction, pp, 367-308, describes 
one of those appropriations s "perhaps the worst ever 
passed by any Texas legislature." 
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This section ehall not be construed to inhibit 
the authorities of this State from respecting 
and enforcing such rules and iegulations . . . 
which were not in violation of the Constitution 
ard laws of the United btates . . . and which 
h?ve been actually in force or obserVPI in 
Texas during the above period of time. 4 

M l the reconstruction courts of Texas, Including tae in

famous ".Semicolon ^ourt," have respected that principle. 

The United states Supreme Court decree in Texas _v. * .. Ue 

made the orinciple for which the "rebels" contended in 

the Convention of 1866 an axiom known to every school boy 

today. 

Perhaps no greater contribution to the framewoijc 

of the Texas statĉ ^ government was made by the Convention 

of 1866 than their organization of a public school system 

on a sound fiscal and administrative basis. The unifi

cation of the funds dedicated to public solool endowment 

and the transfer of actual title to laaus aopropriatad 

for that purpose to the perpetual school fund was a great 

improvement over previous systems. The creation of the 

office of state superintendent of public instruction and 

a state board of education was no minor contribution. The 

'provisions made for safeguarding the investment of funds 

appropriated as endowment for public education ell̂ ;inated 

abuses of the past and set the pattern for the future. 

'̂ onstltutioi- of the St.it- of Texas /dopted by 
the Cons tit u t i oneu_ J on mention C onv onecT bnd er the Recon
struction Acts oĴ  ̂ onKressTXuKtJn. lo6y). ^rticle IX, 
section 33, pp. 3/-V), 
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If,deed, ther^ are froinds for oontendlnc that the 

Cons t i tu t ion of 1866 \r s the "b - s t " orr/'.nic law under 

wfJch the Lone ' ' t a r f t n t e has operated. I t (!Volf'e<^ the 

vpn-uereps of the I845 instrument on the one hand ond the 

v.-T'-hoc-'ty o^ t h - t o^ 1876 on the o^h'-r. I t gava the 

Z^verroT au tho r i ty x ore near ly commenpurate 'vi tK: ""i" 

resporc^^ibili t ies than does the Conptftution of 1".76 v/ith-

ont i^rantins him the almo-^t unll 'nited rprio 'nt lva an^ 

po l i ce pnverf^ conferred on him by the Const i tu t ion of 1 Yo, 

r>onlcolorp hcd not y^̂ t becoirie unpopular marks of punctu

a t i on for a c o n s t i t u t i o n a t the time of t?.G^r l abors , but 

the ner • ' o frnmed the Cons t i tu t ' on of 1866 v/er .̂ able to 

express t h e i r ' i l l in c lauses so c lea r and concise that 

the use of th t a.y bol ':^ p o l i t i c a l chicanery was seldom 

necessary , "̂ he Cons t i tu t ion of 1^66 s lnply h-a the r . l - -

fo r tune of being adopted a t a t i n e when any organic law 

in "^exas was doomed t o a quick anr; lir,norain: ous deoth. 

Apart from the p o l i t i c a l feud center ing in War.Kin-ton at 

the time of i t s ado- t lon , the re i s no reason why the 

subject of t h i ? study should not have been a r a t i r f a c t o r y 

frame of government for many decades. 
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