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CHAPTER I 

INTRODUCTION 

American Whigs romantically trace the development of 

their First Amendment protection of a free press to English 

constitutional usages. While there is much to be said for 

this view, and it is undoubtedly a major factor in modern 

political myth, it is an inaccurate explanation. In 

practice, the freedoms granted to the English press by law 

were limited by the Crown's effort to control political 

criticism in times of political stress. The development of 

canons protecting political dissent in England was not a 

progressive movement encompassing ideals attributed to 

British Liberalism. Instead, statutory and common law 

protection of a free press was an ex post facto vindication 

of writers, printers and publishers of controversial 

opinion. It resulted from a compromise between an executive 

determined to control the expression of opposition to its 

policies and publishers determined to promote their views in 

an increasingly commercialized press. The press and the 

government reached this compromise during the reign of 

George III. This press's challenge to the state culminated 

in Fox's Libel Act of 1792, which allowed the state to 

continue its efforts to control political expression with 

1 
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prosecutions of seditious libel. But, it protected the 

press from arbitrary state action by introducing the general 

verdict into the prosecution process. The act allowed the 

jury to decide not only if the accused was indeed guilty of 

libel, but also if the words were indeed treasonable. 

Political comment critical of the monarch or of his or 

her ministers was defined in legal practice as a seditious 

libel, because such a libel tended "to create animosities, 

and to disturb the public peace."1 Punishment of seditious 

libel in England began in the court of Star Chamber during 

the Tudor period. The Secretary of State's office inherited 

the power to regulate the press in 1641. 

The development of a body of law opposed to free 

expression in the press is an anomaly when contrasted with 

the explication of common law strictures guarding against 

false imprisonment and -other procedural violations during 

the same period. While the methods used to enforce the law 

of sedition were occasionally revised by the state, the 

basic tenets of the law itself did not markedly change. The 

abiding, and apparently convincing, interest in what we 

today label "national security" was justification for the 

special rules related to state control of the press. 

1sir William Blackstone, Commentaries on the Laws of 
England, ed. William Draper Lewis, 4 vols. (Philadelphia: 
Rees Walsh & Company, 1898), 4:1550-1551. 
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As a tangible reminder of royal authority, the general 

warrant, one naming the offense but not the accused, was 

used by the state to enforce seditious libel. Its 

visibility made it an obvious target for those who 

championed free expression. Even the innovations in the law 

most applauded by Whigs of all stripes, the abolition of the 

warrant in 1766 and the introduction of general verdict in 

1792, did not appreciably alter the results of prosecution; 

juries refused to convict accused libellers before and after 

the general verdict, no matter how arrest was secured. The 

procedural application of the law changed, but the final 

result remained the same. Dissenters in the press were 

inconvenienced and harassed, removed from circulation until 

tempers cooled and memories faded. Thus, the state was able 

to maintain control of at least most political debates of 

the day. 

Seditious libel was a strange amalgamation of rules 

derived piecemeal from substantive and common law, but its 

roots grew mostly from royal proclamation and ordinance. 

Until the mid-eighteenth century, few subjects questioned 

the power of the Crown in this matter. Most legal 

theorists, as well as most private parties, agreed that the 

state had legitimate security interests to defend in its 

prosecution of seditious libel. At issue, instead, was the 

general warrant, a procedural tool used by the state to 
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enforce the law. The warrant was specific as to cause for 

arrest, but was vague as to suspects. This vagueness 

violated procedural safeguards against false imprisonment 

implicitly promised in Magna Carta and confirmed in other 

constitutional settlements. The duality of Crown power and 

individual freedom, and their contradiction, rested in the 

source of the law of seditious libel as practiced in England 

before the general warrant challenge of the 1760s. "Based 

on the royal prerogative, the authority to issue 

proclamations having the force of law gave the King wide 

powers over fields left untouched by statute or common 

law."2 During the Tudor era, but especially under the 

early Stuarts, the new form of law gave the English state 

wide discretionary powers to arrest persons accused of 

seditious libel and to seize the personal papers of those 

thought to be guilty of various forms of sedition. The most 

convenient method used to secure the accused was the general 

warrant. 3 In spite of the common use of the device, six 

2Frederick Seaton Siebert, Freedom of the Press in 
England, 1476-1776: The Rise and Decline of Government 
Controls (Urbana: University of Illinois Press, 1952), 
p. 30. 

3siebert's Freedom of the Press covers the milestones 
in the development of seditious libel. He confines himself 
to the period prior to 1776, a date meaningful to Americans 
but of little moment in the study of the English law of 
libel. 



"general warrant cases" of 1763-1765 declared what legal 

theorists and certain vocal segments of the English public 

already assumed, that the general warrant was an illegal 

restraint of persons and of free political expression. 4 

The events that would eventually marshal the judiciary 

and parliament to address the constitutional questions 

raised by use of the general warrant occurred early in the 

5 

reign of George III. The King's attempts to rout parliament 

by destroying the Whigs--and parliament's equally intense 

efforts to forestall the King's efforts--created a climate 

in which a legal challenge to the general warrant could be 

successful. John Wilkes and over forty others were arrested 

in April 1763 under a general warrant issued by Secretary of 

State Lord Halifax that instructed four messengers "to make 

strict and diligent search for the authors, printers and 

publishers of a seditious and treasonable paper, intitled, 

The North Briton, No. 45, Saturday April 23, 1763."5 

John Wilkes was arrested because he offered scathing 

criticism of a speech to parliament by George III defending 

4w. s. Holdsworth, A History of English Law, 17 vols. 
(1938; reprinted., London: Methuen & Co., Ltd., 1966), 
10:673. 

5Ibid., 10:659; Leach v. Money (1765): 19 S.T. 981. 



the Treaty of Paris.6 Wilkes's arrest and trial aroused 

vocal, sometimes violent, criticism of the methods of the 

King's men by parliament, some of whose members resented 

such cavalier treatment of one who defended their interests 

so ably in the press, and among the public. The criminal 

prosecutions of six of the men arrested under the 26 April 

warrant were routine: they were consistent with state 

practice before 1763. The countersuits filed against the 

King's officials would, however, change the course of 

English legal history. Ironically, despite the importance 

that English and American patriots attach to John Wilkes, 

the two most significant of the warrant cases do not bear 

his name. Leach v. Money (1765) and Entick v. Carrington 

stand as landmark cases in English constitutional law. 7 

6 

Leach v. Money reiterated the principle that the state, 

as an interested party, could not be judge of its own 

causes. 8 This revelation was not an innovation in the law, 

6The North Briton, No. 45 (23 April 1763), quoted in 
George Nobbe, The North Briton: A Study in Political 
Propaganda (Morningside Heights, New York: Columbia 
University Press, 1939), p. 34. 

7Five of the cases are available in Howell's State 
Trials: Leach v. Money (1765): 19 S.T. 1001; Wilkes v. 
Wood (1765): 19 S.T. 1153; Wilkes v. Halifax (1765): 19 
S.T. 1406; Entick v. Carrington (1765): 19 S.T. 1030. The 
sixth is Huckle v. Money (1763): 2 Wils. K.B. 206. 

8Leach v. Money (1765): 19 S.T. 1001·. 



for the principle of impartiality was a tenet of common law 

long before 1765. The movement for the general verdict 

after 1765 was meant to inject the enforcement process with 

a flexible determination of what was seditious. Under the 

act, the jury, not the judge of the case, would decide 

whether a publication was intended to foment sedition. 

Enforcement of the law of seditious libel was made 

consistent with enforcement of other offenses against the 

state. Thus, the state adapted itself to new procedures to 

regulate public expressions of political opposition. 9 

The general warrant cases, and the agitation which 

7 

enlivened that course of events, forcefully illustrates that 

the state's credibility was proportional to perceptions of 

equity in the public. It is equally clear that 

infringements on privileges of freedom of expression during 

times of peace were viewed with suspicion. It is not my 

intent to celebrate the triumph of liberty over arbitrary 

exercise of state power in noting that the English state 

recognized the decisions of the courts, or that Members of 

Parliament came to their collective senses in April 1766, 

when they rejected the general warrant as a method to seize 

9Nelson B. Lasson, The History and Development of the 
Fourth Amendment to the United States Constitution, The 
Johns Hopkins University Studies in Historical and Political 
Science, Series 55, No. 2 (Baltimore: The Johns Hopkins 
Press, 1937), p. 30. 
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personal papers. 10 The state adjusted its mechanism for 

enforcement of seditious libel because it was convenient for 

it to do so. Liberty had little to do with it. 

Faced with formal denunciations of its methods by 

the courts and by parliament, the state continued its 

prosecutions under the law of seditious libel to punish 

political dissenters until the mid-nineteenth century, 

albeit without the general warrant. The prosecutions for 

seditious libel in the 1770s and 1780s were unsatisfying. 

Juries educated by the rhetoric of John Wilkes and the dicta 

of the general warrant cases were reluctant to convict the 

publisher of Junius's strong criticisms and the Dean of 

St. Asaph. 11 If the state was to maintain its 

administrative weapon against threatening political opinion, 

it would need to modify the system used to enforce the law 

of seditious libel. 

Fox's Libel Act, which received the grudging assent 

of George III in 1792, was a compromise between two 

perspectives on the role of law within the state. The act 

did not abandon the doctrine of seditious libel as developed 

by statute and confirmed in common law by the courts and by 

long usage, but it did place the responsibility of judgment 

lOParliamentary History 15 (14 February 1764): 1398-
1413; Ibid., 16 (22 April 1766): 207ff. 

llRex v. Shipley (1783): 21 S.T. 847. 



in cases of seditious libel outside the official structure 

of the state.12 The general verdict granted jurors, 

ostensibly as representatives of the public, the means 

to protect the expression of dissent from overweening 

governmental authority. By implication, the definition of 

what was "seditious" moved from administrative offices to 

the jury room. 

This study will examine the methods and motivations of 

the administrative bodies assigned to prosecute seditious 

libel cases from the development of this offense in law 

9 

under the Tudors until the apparent resolution of the debate 

in the last decade of the eighteenth century. There is a 

daunting body of historical literature that addresses the 

constitutional questions raised by prosecution of seditious 

libel. There is an equally impressive body of literature 

detailing the development of administrative bodies designed 

to enforce the state's will in other matters. However, 

little effort has been made to address the role and the 

techniques of the administration in enforcing seditious 

libel laws. This study is an effort to fill this gap. 

12Jacob W. Landynski, Search and Seizure and the 
Supreme Court: A Study in Constitutional Interpretation, 
The Johns Hopkins University Studies in Historical and 
Political Science, Series 84, No. 1 (Baltimore: The Johns 
Hopkins Press, 1966), p. 25; Lasson, Fourth Amendment, p. 
38. 
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Historians credit many different circumstances for the 

changes in the law of seditious libel during the reign of 

George III. Legal historians pay tribute to Leach v. Money 

(1765) and Entick v. Carrington (1763). These cases 

confirmed the belief held by political radicals that 

constitutional protection against the general warrant 

should apply to the person and to personal papers in cases 

of seditious libel as it did in other crimes. Sir William 

Holdsworth's classic multiple volume History of English Law 

emphasizes the importance of the courts' decisions in the 

general warrant cases. He asserts that legal action was 

a precondition for political and public scrutiny of the 

general warrant. Sir David Lindsay Keir is no less 

impressed with the significance of the general warrant 

cases. But, it is worth noting that he and co-editor F. H. 

Lawson chose to include the Entick decision that prohibited 

seizure of personal papers in the sixth edition of 

Constitutional Law, not the Leach decision. Siebert's 

monograph on the development of a free press in England 

describes the progression of legal practice from licensing 

monopolies under the Tudors to 1776, but he does not follow 

the law to 1792, when parliament and the courts fervently 



hoped that the issue of seditious libel and the general 

warrant would fade from public consciousness. 13 

11 

The most fervent admirers of the general warrant cases 

as watersheds in the development of constitutional law are 

American legal historians, with some justification. The 

general warrant cases garnered considerable interest in the 

American colonies. The people of South Carolina were so 

devoted to the cause of "Wilkes and Liberty" that they sent 

the persecuted author an honorarium. The American Bill of 

Rights adopted in 1791 included two amendments that address 

issues formulated during the 1760s in England: The First 

protects freedom of speech and press; the Fourth prohibits 

searches or arrests except under warrants "supported by oath 

or affirmation, and particularly describing the place to 

be searched, and the persons or things to be seized." 

In tracing the influences that led to the American 

constitution, scholars such as Jacob Landynski, Nelson 

13see Walter Bagehot, The English Constitution and 
Other Political Essays, 2d ed. (London: 1873; reprint, New 
York: D. Appleton and Company, 1930); Holdsworth, History, 
10:629-675; Sir David Lindsay Keir, The Constitutional 
History of Modern Britain, Since 1485, 7th ed. (London: 
Adam and Charles Black, 1964); D. L. Keir and F. H. Lawson, 
Cases in Constitutional Law, 4th ed. (Oxford: Clarendon 
Press, 1954), pp. 397-401; Siebert, Freedom of the Press; E. 
C. s. Wade and G. Godfrey Phillips, Constitutional Law, 6th 
ed. (London: Longmans, Green and Co., Ltd., 1960), pp. 490-
495. 



Lasson and even Charles Beard pay special attention to 

John Wilkes and the general warrant cases. 14 

Political historians have chosen to discuss the issue 

of the general warrant and seditious libel in terms of 

parliamentary and party politics during the eighteenth 

12 

century. Horace Walpole's observations placed the conflict 

directly in the realm of political conflict. Thomas 

Babington Macaulay mentions Wilkes as an example of the 

lengths to which the Grenville administration would go to 

assert its own authority. According to Macaulay, George III 

suffered from the same treatment at the hands of Grenville. 

The Oxford History of England series goes so far as to 

identify the reigns of George II and George III as The Whig 

Supremacy. Sir Lewis Namier chose to describe the actions 

of the House of Commons in the eighteenth century as the 

results of changes in the structure of politics brought 

about by interwoven relationships among "parliament men." 

Despite the contributions that these men have made to our 

understanding of the political climate of the eighteenth 

century, their emphasis on party development and 

parliamentary action is insufficient to explain why the 

14 see Charles A. Beard, An Economic Interpretation of 
the Constitution of the United States, with New Introduction 
(New York: Macmillan Company, 1946); Landynski, Search and 
Seizure and the Supreme Court, pp. 1-41; Lasson, Fourth 
Amendment, pp. 1-28. 



general warrant cases became a part of political legend. 

Even George Nobbe's The North Briton, while of inestimable 

help in dissecting the reasons behind the propaganda value 

of the political message of John Wilkes, falls short.15 

13 

The works of John Brewer try to combine considerations 

of popular as well as party politics at the accession of 

George III. Brewer characterizes the debate over the 

general warrant as a precursor of radical programs for 

political and social reform that appeared with great 

regularity in the nineteenth century. His approach has much 

to recommend it, for he addresses the conflicts between the 

Crown and parliament, and between the parliament and public, 

1n political as well as social terms. 

Brewer's collection of essays compiled with John 

Stiles, An Ungovernable People, identifies the Wilkite 

movement as an attempt -by radicals to catch public attention 

as an alternative political party. Overall, Brewer's 

contribution to historical discussion of the general warrant 

15 see Thomas Babington Macaulay, The History of England 
in the Eighteenth Century, edited/supplemented by Peter 
Rowland (London: The Folio Society, 1980), pp. 150-153, 
176-183; Sir Lewis Namier, Crossroads of Power: Essays on 
Eighteenth-Century England (London: Hamish Hamilton, 1962), 
pp. 158-160, 213-234; Namier, The Structure of Politics at 
the Accession of George III, 2d ed. (London: Macmillan & 
Co., 1963); Nobbe, The North Briton; Basil Williams, The 
Whig Supremacy, 1714-1760, Oxford History of England 
(Oxford: Clarendon Press, 1962); Horace Walpole, Memoirs of 
the Reign of King George III, ed. by Sir Denis LeMarchant, 
Vol. 1 (London: Richard Bentley, 1845). 
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stresses the importance of the crowd, which in some respects 

diminishes its appeal, since notions of accountability on 

the part of public servants were not consistently applied in 

the 1760s. His analysis merits further research in order to 

discover whether the masses were leaders for reform, or 

whether they were led by reformers. The distinction is of 

importance, for the basis of much research on the public 

outcry in favor of John Wilkes rests on an assumption that 

the former was true. 

The task of understanding the political and legal 

climate in mid-eighteenth century England has most recently 

fallen to historians c~ society, who have elevated the 

Wilkites to a crowded sainthood. George Rude and Ian 

Christie, like John Brewer, stress the role of mass action 

and public opinion as deciding factors in the general 

warrant controversy. Even A. V. Dicey turned his attention 

from legal history long enough to examine the influence of 

public opinion on legislation and on the courts, although he 

specifically applies his theories to the nineteenth century, 

not to the 1760s.16 

16see John Brewer, Party Ideology and Popular Politics 
at the Accession of George III (Cambridge: Cambridge 
University Press, 1976); John Brewer and John Styles, eds., 
An Ungovernable People (London: Hutchinson & Co., 1980); 
Ian Christie, Wilkes, Wyyill and Reform: The Parliamentary 
Reform Movement in British Politics, 1760-1785 (London: 
Macmillan & Co., Ltd., 1962), pp. 11-14, 25-67, 169-176, 
227-228; A. V. Dicey, Lectures on the Relation Between Law 
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Beatification of the constitution, of parliament and of 

the crowd is probably deserved, at least in part. That any 

has been elevated without due regard for all is simplistic 

in some respects. The courts were not able to resolve the 

constitutional issues through stare decisis and the slow 

evolution of case law. Parliamentary action regarding the 

general warrant, seditious libel and John Wilkes is 

inconsistent. I certainly do not depreciate the role of 

the crowd in forcing Crown and parliament to face a changed 

political climate in the eighteenth century. In fact, the 

importance of "public opinion" is inescapable. I do 

question whether the capitulation of the state in the 

general warrant and general verdict agitations was solely, 

or even mostly, attributable to public opinion. Traditional 

administrative procedures do not change unless bureaucrats 

are fairly sure that such changes will increase, or at least 

not decrease, their ability to accomplish the objectives of 

their department. 

It is time to inject a healthy sense of skepticism into 

the almost unanimous chorus of celebration that permeates 

historical literature about John Wilkes, the general 

warrant, and the triumph of the people over the royal 

AMS Press, 1978); and George Rude, Wilkes and Liberty: A 
Social Study of 1763 to 1774 (Oxford: Clarendon Press, 
1962). 
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prerogative. By looking at the mechanisms of enforcement, 

instead of at the victims of the enforcers, a more realistic 

view of the law of seditious libel will hopefully emerge. 

My intent in this study is first to define the concept 

of a law of seditious libel through an examination of the 

development and application of the law in England from the 

reigns of the Tudors until the first years of George III's. 

The use of administrative offices, prerogative courts, and 

messengers of the King bearing the general warrant was not 

a static phenomenon before 1766, but was carefully, if not 

always prudently, developed over this period. The parallel 

evolution of theoretical opposition to the general warrant 

as a method of enforcement in the common law illuminates the 

progression of political theory from tacit approval of the 

concept of the unfettered state to its repudiation. This 

explication of the law before 1763 will function as a 

bedrock on which to base examination of the authority of the 

crown to use seditious libel as an administrative weapon 

against expressions of political dissent. 

Second, I will examine the legal actions arising from 

the publication of The North Briton No. 45 from 1763-1766. 

The extent to which the varied beliefs of the Wilkites was 

confirmed in the decisions of Chief Justice Pratt (later 

Lord Camden) and Lord Mansfield in the general warrant 

cases established the basis of debate in the public 
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on the necessity of regulating governmental authority. 

Parliament's role in presenting the challenge to the state's 

authority for public judgment will also be addressed. 

Finally, I will recount the movement for the general 

verdict, answered in Fox's Libel Act in 1792. The 

definition of sedition had been a question of law, to be 

decided by a judge. The jury was limited to determining 

fact of publication: whether or not the tract was written, 

published or printed by the accused. The general verdict 

addressed this consideration. After 1792, definition of 

seditious libel was a matter of both fact and law for the 

jury to decide. 17 Prosecutions under the act were thus 

invested with a sense of public endorsement. The state 

essentially removed itself as a target for demonstration and 

opposition by ceding the right of adjudication to the jury. 

In this way, the explicated principles and beliefs of the 

1760s were applied to specific situations, as public 

affirmations of constitutional principles, and as a way to 

exercise regulatory power on the regulators. This result is 

consistent with the fiscal and administrative reforms of 

William Pitt the Younger during the 1780s. Although the 

Libel Act was named for the great opposition leader Charles 

l7E. Neville Williams, The Eighteenth-Century Constitu
tion, 1688-1815: Documents and Commentary (Cambridge: The 
University Press, 1960), p. 407. 



James Fox, it was a reform that garnered little opposition 

from the ministry. 

18 

The implications of state response to publicly

expressed expectations of its role in the regulation of 

society are of import in examining the acceptance, and thus 

legitimacy, of government action to the present day. The 

abolition of the general warrant as a political weapon 

should not wholly be considered as another in a series of 

triumphs for British (and American) liberty. The actions 

of the administrative organs of the state were instead based 

on pragmatic, if slightly cynical, considerations. The 

creation of structures to mitigate the unpopular aspects of 

state control was a practical response by the state to 

political and social pressure. By seeming to bend, the 

state preserved its self-imposed mandate to regulate 

political discourse for the ostensible protection of 

national interest. 



CHAPTER II 

THE THREADS OF CONTROVERSY: LAW 

AND ENFORCEMENT TO 1760 

The development of a law of seditious libel in England 

was not a linear progression of statute and case law 

deriving from specific canons, or even from consistently 

applied practices dating from time immemorial. Threads of 

common law were woven with royal prerogatives, parliamentary 

powers and public beliefs about the correctness of all three 

into a malleable body of law capable of discretionary 

enforcement. The rules creating a law of seditious libel, 

including the general warrant as a means of enforcement, 

were a result of changing political, religious and social 

conditions within the English state during the Tudor-Stuart 

period. "Rules of law which were developed to combat armed 

rebellion against the state were too cumbersome to be used 

to suppress the fleabites of political or religious 

pamphleteers."1 

Change in the definition of dissent was, and is, an 

ongoing process. It was by no means completed by the 1760s, 

1Frederick Seaton Siebert, Freedom of the Press in 
England, 1476-1776: The Rise and Decline of Government 
Controls (Urbana: University of Illinois Press, 1952), p. 
117. 

19 



but the perceptions of danger to the state from open 

political criticism were sufficiently different so as to 

make the existing rules inapplicable. A new cloth was 

woven from the threads of the old. Seditious libel was a 

defensible doctrine of law in the 1760s, but the general 

warrant was not. In order to understand the challenge to 

the warrant in the 1760s, it is necessary to describe the 

development of the law, to describe the major threads of 

legal doctrines and state practice in which it played such 

an important part. 

Seditious libel was an administrative construct 

20 

designed to justify state intervention to control political 

dissent more efficiently than was possible under the old 

common law against treason. The definition of treason under 

the common law was narrowly drawn; it required an "overt 

deed" against the monarch or against the kingdom. "Treason 

by words," although not strictly defined in the law, was 

considered by jurists to be actionable under law as early as 

the fifteenth century. A judicial definition of seditious 

libel was based in Justinian and in other classical sources. 

Statutory definition of treasonable actions "stood 

approximately upon an [English] act of 1352."2 

2Geoffrey R. Elton, The Tudor Constitution: Documents 
and Commentary (Cambridge: Cambridge University Press, 
1960), p. 59; 1 Statutes, 25 Edw. 3, c. 12. 



Sir Edward Code traced justification for a law of 

seditious libel to the medieval de Libellis Famosis. 3 

21 

Blackstone found the same source, describing libels as "any 

writings, pictures, or the like, of an immoral or illegal 

tendency," or as "malicious defamations of any person, and 

especially a magistrate, made public by either printing, 

writing, signs or pictures, in order to provoke him to wrath 

or expose him to public hatred, contempt, and ridicule." 

The dire result of such abuse was "breach of the public 

peace by stirring up the objects of them to revenge, and 

perhaps to bloodshed." In the case of libel, Blackstone 

argued that the legal issue to be decided was not "whether 

the material of it be true or false, since the provocation, 

and not the falsity, is the thing to be punished 

criminally. "4 

Blackstone was correct in his rendering of the criteria 

for conviction. A further legal consideration can be 

considered, however. E. Emlyn objected to the derivation of 

law that made provocation the matter to be decided by the 

courts. In his introduction to the 1730 edition of 

Cobbett's State Trials, published some thirty years before 

3sir Edward Coke, 5 Reports, 25A. 

4sir William Blackstone, Commentaries on the Laws of 
England, edited by William Draper Lewis (Philadelphia: Rees 
Walsh & Company, 1898), 4:1550. 
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Blackstone's definitive Commentaries first appeared, Emlyn 

hinted at one maxim of modern laws of libel: a true 

statement should not be, could not be, a libel. He wondered 

how often persons were found guilty of blasphemy when 

"sometimes . there is a great deal of reason to think 

[alleged libels] were published from no other principle but 

a sincere love and regard for truth." 5 In seditious libel, 

evidence of malice and truth of the assertion were not left 

to juries under a general verdict. The jury found guilt or 

innocence only on fact of authorship or publication, not 

whether the content of the writing presented a danger to the 

state. That was left to the judge as a question of law. 

The jury could avoid conviction of an accused libeller 

by refusing to find guilt. This occurred more rarely than 

Emlyn might have hoped. In only three cases before 1760 did 

the jury "[insist] on judging the matter of law, as well as 

fact."6 Even the judges often refused to apply the law of 

treason consistently to cases in which words were charged to 

be harmful to the King and state. Such were the hazards of 

judicial interpretation of common law. Conviction was 

unsure, but the aggravati0~ caused when the state harassed 

5E. Emlyn, "Preface to the 1730 Edition," 1 S.T. xxxi. 

6Rex v. Owen (1752): 18 S.T. 1203ff. 



a writer or publisher was often enough to encourage a more 

careful and complimentary tone in the press towards 

authorities. 

The general warrant was a convenience to the state 

in enforcement of seditious libel laws. Anonymous 

correspondents were sometimes identified by intensive 

examination of publishers, printers and booksellers. 

Individual warrants, believed by Coke to be required 

by Magna Carta Article 39 prohibitions against false 

imprisonment, wasted valuable time when the ultimate goal 

of the state was to silence criticism as effectively and 
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efficiently as possible. Coke was one victim of the state's 

use of the general warrant. His personal papers were 

removed from his home, as he lay dying in his bed, on the 

authority of a general warrant issued by Charles I. 7 

Ironically, 

the power of arresting officers in ordinary 
cases of felony [were] strictly circumscribed 
[by the common law] in the interest of the 
liberty of the subject. Warrants [were 
required to] describe with certainty the 
person who was to be arrested. 

7Polyvios G. Polyviou, Search and Seizure: 
Constitutional and Common Law (London: Duckworth, 1982), 
p. 2; See also Catherine Drinker Bowen, The Lion and the 
Throne: The Life and Times of Sir Edward Coke (Boston: 
Little, Brown & Co., 1956). 

8siebert, Freedom of the Press, p. 375. 
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The contradiction between felony arrests and those for 

seditious libel was due in part to an implied distinction 

drawn between state interests and individual complaints. In 

the seventeenth century, Sir Matthew Hale "disagreed with 

Coke that under the common law no warrant could be issued. 

In his view warrants could be granted in criminal cases 

because of 'necessity.'" But Hale did not consider 

necessity to be cause to grant the general warrant the 

authority of law. A "warrant to apprehend all persons 

suspected and bring then before [the justice]" was void and 

"was not sufficient justification in false imprisonment."9 

That the general warrant was not seriously challenged 

in cases of seditious libel, despite obvious theoretical 

doubts about its constitutionality, is not surprising. 

Emlyn explained the requirements for a legal warrant, as 

per Coke: 

[E]very lawful warrant must be grounded upon 
oath; must plainly and specifically express 
the cause of commitment; must be under the 
hand and seal of one who is authorized to 
do it, expfiessing his office, place and 
authority. 

No mention of name specificity was implied, but that 

requirement, the naming of the accused, was applied to 

criminal offenses other than that of seditious libel. 

9Polyviou, Search and Seizure, p. 4. 

10 Emlyn, "Preface": 1 S. T. xxvi. 



"[T]here were still inconsistencies in the law, of which 

officials of the central government were prepared to take 

advantage." 11 Seditious libel was protected by the King's 
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assertion that the state should be granted latitude in order 

to control dangerous dissent. 

During the Tudor-Stuart period, inconsistencies in the 

functions of the courts were addressed in statute and in 

proclamation by the monarchy. Henry VII made some efforts 

to punish dissenters by royal proclamation when the courts 

would not or could not act under the common law.12 But 

since the common law courts did not recognize royal 

proclamation, an act "Pro Camera Stellata" in 1487 

addressing jurisdiction over "divers misdemeanors" was 

passed. This was later interpreted to create a so-called 

prerogative court, the Star Chamber, as a distinct body 

apart from the Privy Council to hear special cases, 

including seditious libel prosecutions. This interpretation 

of the act was probably unfounded, since the Star Chamber, 

an existing organ of the Privy Council, was not mentioned in 

llwilliam s. Holdsworth, A History of English Law, 17 
vols. (1938; reprinted., London: Methuen & Co., Ltd., 
1966), 10:659. 

122 Hen. 7, Proclamation, "Ordering Pillory for False 
News," PaulL. Hughes and James F. Larkin, eds., Tudor Royal 
Proclamations, vol. 1, The Early Tudors (1485-1553) (New 
Haven: Yale University Press, 1964), p. 12. 
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the original wording of the statute. 13 Coke noted in the 

Fourth Institute "that the jurisdiction of this court 

dealeth not with any offence that is not malum in se, 

against the common law, or malum prohibitum, against some 

statute" but it did recognize royal proclamation as binding 

in conjunction with common and statutory law. 14 Henry 

VII's administrative problems did not end with reform of the 

higher courts. A 1489 proclamation "Requiring Justices of 

Peace to Execute All Statutes" addressed corruption within 

the lower orders of justice .15 

Henry VII's efforts to correct the inefficiencies of 

common law development were modest compared to those of his 

successor. Henry VIII issued a proclamation in 1529 

"Enforcing Statutes against Heresy, Prohibiting Unlicensed 

Preaching, Heretical Books" which directly affected action 

against seditious writings in Star Chamber and in the court 

of High Commission. Administrative control of the press 

through a Star Chamber decree was confirmed by parliament 

the same year. Under the decree, the King was allowed to 

issue protective patents to "native publishers" in order to 

132 Statutes, 3 Hen. 7, c. 1; Elton, Tudor 
Constitution, p. 159. 

14 Ibid., pp. 165-167. 

154 Hen. 7, Proclamation, "Enforcing Statute Requiring 
Justices of Peace to Execute All Statutes," Hughes, The 
EarlY Tudors, pp. 18-19; 2 Statutes, 4 Hen. 7, c. 12. 



regulate the content of a publication. Star Chamber acted 

on the belief that "a particular patent was for the public 

interest or tended to develop industries through the 

protection of invention." This idea was applied to the 

press ''by extending the meaning of 'invention' to include 

any new publication ... 16 

Henry VIII's attempts to enforce proclamations and 

27 

statutes against sedition were made more complicated by the 

political and religious tensions of his reign. The capacity 

of authors to circumvent the restrictions imposed by patents 

was immense. A 1534 act made slanderous and malicious 

publications against the King an offense of high treason.17 

Various proclamations either to collect books judged to be 

libellous or to grant patents to individual printers for 

specific publications, usually religious literature, were 

issued throughout Henry's reign. 18 Such diligence on the 

16 20 Hen. 8, Proclamation, "Enforcing Statutes Against 
Heresy; Prohibiting Unlicensed Preaching, Heretical Books," 
Hughes, The Early Tudors, pp. 181-186; Siebert, Freedom of 
the Press, p. 5; Holdsworth, History, 10:673-692 passim. 

173 Statutes, 26 Hen. 8, c. 13. 

1827 Hen. 8, Proclamation, "Ordering Surrender of 
Bishop Fisher's Sermon, Books," Hughes, The Early Tudors, 
pp. 235-237; 30 Hen. 8, Proclamation, "Prohibiting 
Unlicensed Printing of Scripture, Exiling Anabaptists, 
Depriving Married Clergy, Removing St. Thomas 'a Becket from 
Calendar," idem, pp. 270-276; 33 Hen. 8, Proclamation, 
"Granting Anthony Marler Patent to Print Bible in English," 
idem, p. 309; 37 Hen. 8, Proclamation, "Granting Grafton and 
Whitchurch Patent to Print Primer," idem, p. 353; 30 Hen. 8, 



part of the administration, especially on the Secretary of 

State's office in the 1530s and 1540s, did little to slow 

dissent in the press, even though the guilty risked the 

King's "most high indignation and displeasure" by refusing 

to comply with royal proclamations. 

In order to police offenders more efficiently, Edward 
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VI granted a printing monopoly to the Stationers Company in 

1557. Its charter empowered the company to arrest printers, 

authors and publishers of libels under the general warrant. 

Star Chamber confirmed the Company's authority to conduct 

weekly searches of printers' shops in 1576. A 1586 decree 

issued by Elizabeth was meant to codify all censorship rules 

concerning publications. It was similar in scope to a Privy 

Council ordinance of 1566 which banned seditious books. 19 

When Sir Richard Knightley was arraigned in 1588 "for 

maintaining seditious Persons [in this case, religious 

dissenters], Books, and Libels," the Attorney-General 

recited the attempts made by an exasperated administration 

Proclamation, "Prohibiting Heretical Books; Requiring 
Printer to Identify Himself, Author of Books, and Date of 
Publication," idem, pp. 373-376. 

·1928 Eliz. 1, Proclamation, "Star Chamber Decree 
Concerning Printers," Elton, Tudor Constitution, pp. 179-
183. 



to limit dissent. Licensing, book burnings and lengthy 

prison sentences had had little effect. When 

new, seditious, and infamous libels were 
spread abroad, her majesty . . . set forth 
another proclamation, that all her subjects 
might take warning: but because no reformation 
~s ~ad, .she2fow holds it necessary to proceed 
1n ]ust1ce. 

The Stationers Company was relatively successful in 

controlling dissent in print during Elizabeth's reign. 

Under James I, however, the stricture "aliquis non debet 

esse judex in propria causa" was applied by the court of 

Common Pleas to other trade monopolies, but the Stationers 

Company did not send its cases to common law courts. One 

29 

notable exception was The Case of Edmund Peacham (1614), an 

Anglican rector believed to sympathize with the Puritans. 

He speculated in a sermon that James "might be stricken with 

death, perhaps within eight days." Coke, as Chief Justice 

of Common Pleas, issued a secret opinion that Peacham could 

not be convicted of treason because he had not denied that 

James was the legal King of England. Peacham was convicted, 

however.21 Coke's opinion was indicative of the 

disadvantages that common law enforcement of seditious libel 

20The Arraignment of Sir Richard Knightley (1588): 1 
S.T. 1264-1265. 

21sonham's Case (1609-1610) in Catherine Drinker Bowen, 
The Lion and the Throne, pp. 309-317 passim; The Case of 
Edmund Peacham (1615): 2 S.T. 870. 



could present. Judgment of seditious libel was usually 

restricted to the Star Chamber and the court of High 

Commission, because proceedings in that body 

were instinct with the sense that certain 
acts must be penalised on grounds of public 
policy, that the interests of the State 
commanded their repression. The Common Law 
was ha~ered by its lack of any such strong 
sense. 
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The ascension of monarchs after Elizabeth endowed with 

divine right but little grace brought a parliamentary 

reappraisal of the actions of the administration in the 

control of dissent. Members of Parliament were often the 

victims of the Crown's efforts. Under the early Stuarts, 

Star Chamber strengthened its control of prosecutions for 

seditious libel, even though twelve judges drawn from King's 

Bench, Common Pleas and the Exchequer resolved in The Case 

of Hugh Pine (1628) "that unless it were by some particular 

statute, no words will be treason. " 23 Star Chamber 

continued to apply the rule that fact of publication 

alone was sufficient proof of guilt in libel prosecutions, 

however. If the publication concerned "a publique person 

22sir David Lindsay Keir, The Constitutional History of 
Modern Britain, Since 1485, 7th ed. (London: Adam and 
Charles Black, 1964), p. 133. 

23The Case of Hugh Pine (1628): 3 S.T. 359. 



the libel! must be shewed to the Kings Councell or some 

competent judge."24 

The liberality with which the Star Chamber and the 

Secretary of State's office issued the general warrant 

against Members of Parliament during Charles I's reign did 

not bode well for the continuance of the machinery set up 

by the Tudors to control political dissent. The Long 

Parliament abolished the Star Chamber and court of High 

Commission and "ordered punishment for those who had 

executed general warrants against Members of Parliament. u25 

But it kept the warrant for its own use during the Civil 

War. It was too convenient a weapon to be discarded along 

with the monarch who abused it. The functions of Star 
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Chamber and High Commission were reconstituted by ordinance 

during the Commonwealth and put under the authority of the 

Secretary of State's office. The Stationers Company, 

however, survived into the Restoration. An act regulating 

Hsmith v. Martin (1632) in Samuel Rawson Gardiner, 
ed., Reports of Cases in the Courts of Star Chamber and High 
Commission (London: Camden Society, 1886), p. 151. 

25Jacob w. Landynski, Search and Seizure and the 
Supreme Court: A Study in Constitutional Interpretation, 
Series 84, No. 1, The Johns Hopkins University Studies in 
Historical and Political Science (Baltimore: The Johns 
Hopkins Press, 1966), p. 23; Nelson B. Lasson, The History 
and Development of the Fourth Amendment to the United States 
Constitution, Series 55, no. 2, The Johns Hopkins University 
Studies in Historical and Political Science (Baltimore: The 
Johns Hopkins Press, 1937), p. 32. 



printing passed in 1662 granted the Secretary power to 

prosecute seditious libel. 26 

Charles II selected Sir Roger L'Estrange to be his 

Surveyor of the Press under authority of the Printing Act 

of 1662. Sir Roger was as generous in his use of the 

general warrant as Star Chamber had been. He had perhaps 

more incentive; he received a "profitable patent" as 

compensation for his efforts. Warrants ranged from 

"complete particularization to the most general phrases. "27 

The parliamentary gift of virtually unlimited powers of 

arrest to the Crown under the Printing Act seems a bit 

naive, especially in light of Charles II's penchant for 

personal kingship. The act did prevent searches of peers' 

houses, so the Lords at least felt safe. 28 

26 c. H. Firth and R. s. Rait, Acts and Ordinances of 
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the Interregnum, 1642-1660, 3 vols. (London: HMSO, 1911; 
reprint, Holmes Beach, Florida: William W. Gaunt & Sons, 
Inc., 1969), 1:184-187; idem, 1:1021-1023; idem, 2:245-254; 
idem, 2:696-699; E. Neville Williams, The Eighteenth Century 
Constitution: 1688-1815, Documents and Commentary 
(Cambridge: Cambridge University Press, 1960), p. 397; 5 
Statutes, 13 & 14 Car. 2, 
c. 33. 

27Landynski, Search and Seizure and the Supreme Court, 
p. 24; Jeremy Black, The English Press in the Eighteenth 
Century (Philadelphia: University of Pennsylvania Press, 
1987), p. 3; Siebert, Freedom of the Press, p. 254. 

28Black, The English Press, p. 2; Siebert, Freedom of 
the Press, p. 255; 5 Statutes, 13 & 14 Car. 2, c. 33. 



When the act expired in 1679, Charles no longer 

possessed a parliament pliant to his will, but he did 

possess Chief Justice Scroggs of King's Bench. The King 

consulted the judge to determine what regulatory powers 

might be inferred from prerogative powers in common law. 
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Scroggs obligingly confirmed that the royal prerogative was 

sufficient basis for the continued application of the law 

of seditious libel. Charles II, aided by general warrants 

issued by King's Bench made "independent efforts to suppress 

unlicensed printing: after 1679. James II continued the 

practice, but he "supplemented his brother's use of the 

seditious libel method by having Parliament revive the 

Printing Act in 1685 ... 29 

The Chief Justice paid for his service to the Crown 

with impeachment in the same year that James secured his own 

act to regulate printing. Ironically, "one of the articles 

of impeachment was based on his issuance of 'general 

warrants for attaching the persons and seizing the goods of 

his majesty's subjects, not named or described particularly, 

in the said warrants. ' .. 3D 

29 6 Statutes, 1 Jac. 2, c. 1715; Black, The English 
Press, 
pp. 6-7; Landynski, Search and Seizure and the Supreme 
Court, p. 24; Lasson, Fourth Amendment, p. 38. 

30Entick v. Carrington (1765): 19 S.T. 1069ff. 



Despite its triumph over personal rule during the 

Glorious Revolution, parliament did not remove the general 

warrant from the purview of Crown control. It renewed the 

Printing Act periodically until 1695, primarily to lend 

support to William and Mary against the exiled James and 

Louis XIV of France. 31 The House of Commons allowed the 

act to lapse in that year because of pragmatic complaints 
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about the efficacy of the regulations. In all, eighteen 

objections, probably drafted by John Locke, to the act were 

affirmed. Included among the complaints was the assertion 

that it was not effective for its stated purpose. 

Furthermore, the act encouraged a monopolistic system that 

prohibited printers from "exercising their trade"; it gave 

no satisfactory definition of what was "offensive" in 

print; and, finally, the act subjected "all Mens Houses, as 

well Peers or Commoners, to be searched at any time ... by 

a Warrant." A scholar's complaint is listed as the eighth 

reason to abandon the act: the Stationers Company charged 

"extravagant Price" for "ill and incorrect Editions" of 

books first published on the Continent. 32 

31 6 Statutes, 4 W. & M., c. 24; Black, The English 
Press, p. 2. 

32siebert, Freedom of the Press, p. 261; Williams, 
Eighteenth-Century Constitution, p. 401. 
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Political changes within the English system made strict 

controls of political opinion such as of the Printing Act 

something of an anachronism. An evolving party system in 

parliament could make use of an unfettered, or a relatively 

unfettered, press. Parliaments in 1698, 1702, 1704, and 

1712 reconsidered the licensing issue, but all efforts to 

revive the Printing Act were unsuccessful. "The failure of 

these successive measures may have owed something to a 

conviction among parliamentarians that the press was 

bene£ icial. Party politics was involved. n33 

The expression of opinion in the press was thus 

technically "free" after the Printing Act lapsed in 1695, 

in the sense that no prior restraint was placed on public 

criticism. But the content of publications was still 

subject to review and possible prosecution under the law 

of seditious libel. Prosecutions were rare in the early 

eighteenth century, however. In Rex v. Francklin (1731) 

Attorney-General Sir Philip Yorke introduced the case "for 

printing and publishing a scandalous and seditious libel; an 

offence (however it hath been treated of late days) which 

the law considers a very heinous crime." 34 For the 

commentators, "freedom of the press had come to seem a 

33Black, The English Press, p. 10. 

HRex v. Francklin (1731): 17 S.T. 630. 



heritage guaranteed by the 'glorious revolution' and by 

continuous Whig rule. u35 This was despite the fact that 

the Revolutionary Settlement said nothing specifically 

about a free press or free expression, "although several 

aspects of these freedoms were undoubtedly implicit in the 

Revolutionary principles. u36 

36 

A more realistic reason for the rarity of prosecutions 

in the early 1700s is that the explosive growth of the press 

after regulations on printing lapsed in 1695 inured the 

state to all but the most violent forms of dissent. 

Ministries of the early eighteenth century, politically 

more secure than those of a century before, often dismissed 

dissent in the press as harmless. This tolerance, 

contrasted to the "paranoia and hyperbole of opposition 

rhetoric and propaganda," reflected a new perspective on 

the possible role of the press, a role within the system 

as opposed to one outside it. 37 

Although signs of cleavage in the Whig supremacy were 

not glaringly apparent until the mid-eighteenth century, 

35George Nobbe, The North Briton: A Study in Political 
Propaganda {Morningside Heights, New York: Columbia 
University press, 1939), p. 34. 

36siebert, Freedom of the Press, p. 381. 

37Black, The English Press, p. 7. 
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the press's belief in constitutional protection of free 

expression, reinforced by half-hearted efforts at 

enforcement, remained intact. The exclusive nature of 

the franchise limited access to the political arena to a 

small segment of the populace, but the disenfranchised were 

not politically ignorant. "[T]he press offered the only 

means other than physical violence by which the excluded 

element in British politics could express its sentiments on 

affairs of state." This function, as a manageable outlet 

for political expression, "justified an exercise of liberty 

of the press which closely approximated license. u3B 

Despite all the sensible reasons to curtail prosecution 

under the law of seditious libel in the 1700s, the Secretary 

of State did use the law occasionally. "The evolution of 

[ministerial] rules of this kind was necessary for the 

efficient conduct of the executive government, "39 but 

[a]n intuitive answer that may actually 
contain a lot of truth is that [Secretaries 
of State brought legal action for sedition] 
because their predecessors had done so, they 
could do so, and might as well do so. The 
force of habit was extremely important in 
eighteenth-century government and once a 
practice was begun it was rarely discontinued. 40 

38Robert R. Rea, The English Press in Politics: 1760-
1774 (Lincoln: University of Nebraska Press, 1963), p. 143. 

39Holdsworth, History, 10: 515. 

4°slack, The English Press, p. 143. 



The power of the Secretary of State's office to issue 

the general warrant was tacitly endorsed by the courts, by 

neglect of the legal precedent in favor of known practice. 

The decisions in several cases throughout the period from 

the Tudors to the Hanoverians were made on the belief that 

state practice was somehow, somewhere, legally grounded in 

common law. It was not. In Rex v. Kendal and Row (1696), 

Rex v. Derby (1709), The King v. Earbury (1722), and The 

King v. Dr. Earbury (1733), "the judgment of the court . 

was supposed by most lawyers . . to have given legal 

sanction to the wide powers of arrest in fact exercised by 

Secretaries of State." 41 The bureaucrat's possessiveness 
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of his (or, more recently, her) prerogatives was thus no new 

phenomenon. 

The possible advantages resented to political 

combatants by a free press were lost on the courts. In 

Tutchin's Case (1704), Judge Holt had charged the jury to 

consider whether the defendant was guilty of "writing, 

composing and publishing" six libels against Queen Anne 

in The Observer. Star Chamber's logic did not die in 1641 

along with the court itself. Holt asserted that 

If people should not be called to account for 
possessing the people with an ill opinion of 
the government, no government can subsist. 

41Holdsworth, History, 10:664-665. 



For it is very necessary for all governments 
that the people should have a good opinion of 
it. And nothing can be worse to any government 
than to endeavor to procure animosities, as to 
the management of it; this has been always 
looked upon as a crime, and no ~overnment can 
be safe without it be punished. 

39 

Holt's last comment is instructive. As has been noted, the 

law of seditious libel was a recent innovation on old canons 

of law under which the state attempted to regulate society. 

That a judge would assume, despite precedent to the 

contrary, that dissent had "always" been considered a crime 

is a measure of the success of the Tudor-Stuart assertion 

that free expression of political dissent would weaken 

effective administration of state business. 

Seditious libel was a visible remnant of absolutism. 

"It followed that, as the eighteenth century progressed, 

the law of libel restricted liberty in a way which was quite 

inconsistent with prevalent political ideas and prevalent 

public opinion." 43 John Wilkes et al. would expose the 

contradiction between royal prerogative and individual 

liberty in a piecemeal assault on the powers implied by 

the general warrant. 

The resolution of the conflict between a belief 

"deriving from the decrees of the Star Chamber and based on 

42Tutchin's Case (1704): 14 S.T. 1125-1129. 

43Holdsworth, History, 10:673. 
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the continued permissibility of extensive executive action" 

and another "premised on a developing consensus among 

lawyers that warrants for arrest and search should be 

controlled by strict procedural safeguards" was addressed 

in the general warrant cases of the 1760s. The conflict 

was not, however, "unequivocally resolved."H Instead, the 

general warrant cases replaced one set of conflicts with 

another. Before the 1760s, the conflict had been between 

administration and the press. Following the general warrant 

cases the conflict widened to include all Englishmen. 

Remaking a law of seditious libel that would appease the 

state, the press and "public opinion" was no simple task. 

First, however, it was necessary to rend the existing cloth 

into tatters. Enter John Wilkes and The North Briton. 

HPolyviou, Search and Seizure, p. 5. 



CHAPTER III 

THE SYSTEM UNRAVELS: THE GENERAL WARRANT 

CONTROVERSY, 1760-1765 

The right hand of Nonsense armed the King, and 
her left defended the subject. The lawyers on 
either side wefe employed in discovering springes 
or loop-holes. 

The patience with which Whig ministers endured 

criticism from the press in the early eighteenth century has 

already been noted. When the King's Friend, or the "King's 

Favorite" as Walpole disparagingly notes, the Earl of Bute, 

joined the Cabinet in May, 1762, the government's attitude 

became less tolerant. Bute was a novice in politics, but he 

was skillful in using the impending peace negotiations with 

Spain to divide the Whigs, and, in fact, their hegemony in 

parliament ended ignominiously. The actions, or assumed 

actions, of Bute immediately became the targets of The 

Monitor and the opposition Whig press. Since 1760, Lord 

Bute had ignored these attacks, but he finally countered 

the invective of The Monitor through a ministerial paper 

entitled The Briton, which made its first appearance in late 

May 1762. Its editor, Tobias Smollett, was, however, no 

1Horace Walpole, Memoirs of the Reign of King George 
III, edited by Denis LeMarchant, 3 vols. (London: Richard 
Bentley, 1845), 1:276. 
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match for the opposition. John Wilkes published the first 

number of The North Briton on 5 June 1762, with financial 

support from Earl Temple.2 

Never was there a more unprepossessing character 

destined to play the hero than John Wilkes. Unimpressive 
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in appearance, ribald in conversation, perpetually in debt, 

Wilkes nevertheless possessed many sterling qualities: a 

sparkling wit, immense charm and an unflappable self-

assurance that enabled him to prevail in contests with men 

of lesser skill. His friends were devoted to him and his 

cause, his enemies to his destruction. Something of a 

rogue, Wilkes "appeared determined to play the malicious 

jester at the court of George III. Yet it was Wilkes' 

social skills, his wit and his irreverence with were 

crucial in his recruitment of popular support."3 

Neither George III nor his ministers enjoyed such 

affection from the public. The novelty of a young handsome 

King was well-worn by 1763, and the political battle between 

parliament and the Crown was just underway. At the heart of 

the feud between John Wilkes and George III's ministers 

2George Nobbe, The North Briton: A Study in Political 
Propaganda (Morningside Heights, New York: Columbia 
University Press, 1939), pp. 30-32. 

3John Brewer, Party Ideology and Popular Politics at 
the Accession of George III (Cambridge: Cambridge 
University Press, 1976), pp. 163-164. 



1n the 1760s were the political ideologies of each. A 

political radical devoted, more or less, to the Whigs, 

to parliamentary supremacy and to individual liberty, 

eighteenth-century values, opposed the King's Friends, 

devoted to the assertion of the King's independence from 

party, parliament and, by implication, from his subjects, 

seventeenth-century truths. 

The first North Briton set the tone with which Wilkes 

and Charles Churchill were to pursue their attacks on the 

ministry. Wilkes's language is worthy of extensive 

quotation: 

The liberty of the press is the birth-right 
of a BRITON, and is justly esteemed the 
firmest bulwark of this country. It has 
been the terror of all bad ministers; for 
their dark and dangerous designs, or their 
weakness, inability, and duplicity, have 
thus been detected and shewn to the 
public .. 

Wilkes went on to predict future developments: 

Every method will then be try'd, and all 
arts put in practice to check the spirit of 
knowledge and enquiry. Even the courts of 
justice have in the most dangerous way, 
because under the sanction of Law, been 
drawn in to second the dark views of an 
arbitrary ministry, and to stifle in the 
birth all infant virtue. 

He then placed the conflict between the press and law into 

historical context. 

From this motive, in former times, the 
King's-Bench has inflicted the most grievous 
punishments of fine, pillory, or imprisonment, 
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or perhaps all three, on some who have stood 
forth the champions of their country, and 
whose writings pave been the honour of their 
age and nation. 

One could assume that such lofty identification with 
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past "champions of their country" made Wilkes and the other 

contributors to The North Briton reckless in their choice of 

topics and language for publication. It did not. In fact, 

within two weeks of the appearance of The North Briton, 

Wilkes asked Churchill to seek legal advice: 

I wish you to consult Charles Sayer Esq. No. 1 
Inner Temple King's Bench Walks, for fear I 
have got too near the pillory. You will be 
pleased to know him, and he will give you a 
fair and feeless opinion in every thing. He 
is the grntleman Mr. Churchill ought to 
consult. 

It is not surprising, given Wilkes's finances, to 

note that fairness and economy were co-equal virtues of 

Mr. Sayer. His advice was apparently sound, for the 

ministry waited anxiously for The North Briton to appear 

each week. On 18 November 1762, after Nos. 1 through 25 of 

The North Briton had been published, Secretary of State Lord 

Halifax signed a general warrant intended to suppress the 

publication. The ministry's case was particularly weak, 

4The North Briton, No. 1 (5 June 1762), quoted in 
Nobbe, The North Briton, pp. 34-35. 

5John Wilkes to Charles Churchill, 15 June 1762, 
Unpublished letter, Add. MSS 30878, f. 1, quoted in Nobbe, 
The North Briton, p. 43. 
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however, and the King's messengers never attempted to serve 

the warrant. Halifax probably hoped that rumors of the 

warrant would curb the contributors, at least until the 

preliminary debate over the terms of peace with Spain ended. 

The ministry did not wish to be exposed to "the odium of 

being guilty of an attack on the liberty of the press."6 

Selective prosecution under the law of seditious libel 

was not an isolated event. Charles Churchill understood the 

motives of the Secretary's office, and he speculated in The 

North Briton No. 27 that prosecution of The Monitor for 

numbers written well before the warrant date of 6 November 

1762 were politically motivated. 

Why then not taken notice of before this 
time? because--thus, you see, these curious 
politicians are question answer both--because 
it would then have served no particular 
purpose--but now, at this important and 
critical juncture, it might be of excellent 
use to stop the mouths of those who imagine 
it possible to love their country ... yet, 
might be inclined to represent the false 
preliminaries handed abouf, as most infamous 
and injurious to Enqland. 

Churchill was not writing without personal experience 

of the ministry's conduct. Although the November warrant 

against The North Briton was never served, the paper's first 

6Nobbe, The North Briton, p. 133. 

7The North Briton, No. 27 (4 December 1762), quoted in 
Nobbe, The North Briton, p. 139. 



printer, William Richardson, abandoned the enterprise, 

favoring freedom in the flesh to freedom of the press.B 

Richardson's defection was a small victory for the 

ministers, for they could be assured that at least some 

were impressed by their threats. However, a new printer 
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was soon found, and the only real casualty was the editorial 

quality of The North Briton. The No. 22, 30 October 1762, a 

poetic tribute to the infant Prince of Wales, drew criticism 

from Wilkes himself: 

As I find that the North Briton has deviated 
into the prim-rose paths of down-right poetry, 
I shall leave him to pursue that sweet track 
till saturday sevennight, when I shall bring 
him back to the dull, hobbling road of insipid 
prose. The conducting of the N B thro' that 
sweet poetical country belongs to you 
[Churchill], the sovereign of it.9 

The No. 27 was as much a celebration of The North Briton's 

escape from danger as it was a defense of The Monitor. 

Wilkes and Churchill continued their spirited attacks 

on "The Favourite" and the King's ministers into the new 

year. Bute was no longer officially a target for Wilkes's 

pen, having "retired" from service to the King after 

negotiations for the treaty ended. He apparently could 

stand no more of the political panegyrics of his enemies. 

BNobbe, The North Briton, p. 130. 

9John Wilkes to Charles Churchill, 2 November 1762, 
Unpublished letter, Add. MSS 30878, f. 17, quoted in Nobbe, 
The North Briton, p. 207. 
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Wilkes received the news of Bute's removal and 

Grenville's ascendancy with guarded optimism, and for the 

first time since its inception The North Briton suspended 

publication after the No. 44 appeared. His wait lasted two 

weeks. "His followers were naturally maintaining that he 

had gained a complete victory over Bute, but he himself 

was not so sanguine." George III's speech to parliament 

on 19 April 1763 was justification for Wilkes's skepticism, 

for in it he defended the peace terms that many, including 

Wilkes, believed had been dictated to England by the King of 

Prussia. 10 Though Bute was gone, Wilkes saw his influence 

in the text of the King's speech, and he resolved to 

continue his assault on the conduct of government. 

Wilkes released the No. 45 four days later. 

Wilkes chose to place his criticism of the King in the 

context of the monarch's role as a minister of the state. 

By now, after almost a year of publication, Wilkes 

understood the flattery with which he must temper his 

criticism, but the sarcasm with which it was delivered 

was too much for Lord Halifax. Wilkes wrote: 

Every friend of his country must lament 
that a Prince of so many great and amiable 
qualities, whom England truly reveres, can 
be brought to give the sanction of his name 
to the most odious measures, and to the 
most unjustifiable public doctrines, from a 

lONobbe, The North Briton, p. 207. 



Throne ever renowned for truth, honour, and 
unsullied Virtue. I am sure all foreigners, 
especially the King of Prussia, will hold 
the minister in contempt and abhorrence. 

Wilkes allowed the King no consolation, even though he 

blamed George's support of the treaty on the fact that the 

48 

King "was basely deserted by the Scottish Prime Minister of 

England. ull 

Wilkes had finally gone too far. Horace Walpole, no 

friend to either Wilkes or the ministry, believed that 

"[n]othing could be more just than the satire, nothing more 

bold than the unmeasured liberty with which it was uttered." 

He well understood the implications of the train of events 

that followed Wilkes's stand. 

The lie given in print to the Crown by an 
obscure man, was an unparalleled license. If 
the King had a particle of power left, such 
an insult could not be passed over. The 
rashness of his servants contrived to involve 
the Crown and themselves in inextricable 
difficulties, and to make the unwarrantable 
behavior of Wilkes appear innocent when 
compared wifih the excesses they committed 
themselves . 1 

These excesses began simply enough. In fact, there 

is little evidence to support a conclusion that the King 

specifically requested that his Secretary of State, Earl 

Halifax, arrange for Wilkes's arrest and prosecution for 

11The North Briton, No. 45 (23 April 1763), quoted in 
Walpole, Memoirs, 1:275. 

12walpole, Memoirs, 1:274-275 passim. 



seditious libel. 13 Instead, the No. 45 was reviewed by 

Attorney-General Charles Yorke and Solicitor-General Sir 

Fletcher Norton. Wilkes was known to be the author, but 
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an open secret such as this was not amenable to legal proof. 

"Until such proof was forthcoming, it was expedient to 

proceed in the somewhat circuitous fashion which had been 

hallowed by traditional practice in the Secretary of State's 

office." Halifax signed the general warrant on 26 April 

1763. The text differed from other warrants for seditious 

libel only in use of the word "treasonable" inserted in the 

document. Nobbe speculates that this was a deliberate 

attempt to deny Wilkes his right to privilege of 

parliament. 14 The warrant charged four messengers, Nathan 

Carrington, John Money, James Watson, and Robert Blakemore. 

to make strict and diligent search for the 
authors, printers, and publishers of a 
seditious and treasonable power, intitled, 
The North Briton, No. 45, ... and them, 
or any of them, having found, to apprehend 
and seize, together with their papefis, and 
to bring in safe custody before me. 

13Robert R. Rea, The English Press in Politics: 1760-
1774 (Lincoln: University of North Nebraska Press, 1963), 
p. 43, refutes Nobbe, The North Briton, p. 213. Walpole 
does not speculate. Rea's reasoning is probably correct; 
the warrant was most likely a routine matter, not 
specifically instigated by George III. 

14Nobbe, The North Briton, pp. 213-214. 

15The Case of John Wilkes, esg. on a Habeas Corpus 
(1763): 19 S.T. 981. 
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The King's messengers would arrest 48 men before George 

Kearsley, publisher of The North Briton, was induced to name 

John Wilkes as author of the No. 45 on 29th April.16 

Wilkes visited the distraught man shortly after he was 

arrested. Wilkes told Kearsley of his support and promised 

that he would secure a writ of habeas corpus from the court 

of Common Pleas to effect Kearsley's release from custody. 

Despite these assurances, 

... a panick seiz'd poor Kearsley, he gave up 
the printer, [Richard Balfe] who was unknown, 
and to save himself invented a variety of 
particulars to colour his treachery to his 
friends. He had solemnly engag'd never to 
discover the printer, no0 name any author 
till the last extremity. 

On Saturday, 30 April 1763, the messengers visited John 

Wilkes at his home in Great George Street. The government 

did not obtain a new warrant for Wilkes's arrest, one that 

would name him particularly as author of The North Briton, 

No. 45. Instead, based on Kearsley's information with 

Balfe's corroboration, the messengers used the warrant 

signed 26 April. Since Kearsley had made his revelation 

16Note from examination of George Kearsley before Lord 
Halifax, Add. MSS 30884, ff. 45b A6, quoted in Nobbe, The 
North Briton, p. 216. 

11Ms note by Wilkes in John Almon, The History of the 
Late Minority (1766) preserved in the British Museum, p. 
341, quoted in Nobbe, The North Briton, p. 215. 
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without oath, three days after the original warrant was 

issued, Halifax wanted to issue a new warrant. His 

suggestion was dismissed by Philip Carteret Webb, Solicitor 

of the Treasury, as inconsistent with traditional 

practice . 18 

The activities of the hunters, the Administration, 

and the prey, Wilkes, over the first week of May 1763 were 

interesting in two ways. First, the post-arrest rituals 

of both sides illustrated the legal dance of procedural 

safeguards available in the English legal system, a strictly 

defined minuet. Secondly, they formed the basis on which 

an individual's tribulations could be transformed into the 

persecution of all Englishmen by arbitrary authority. John 

Wilkes's political importance rose with his popularity. The 

ministry's fell by equal measure. 

In "Mr. Wilkes's Letter to the Duke of Grafton 

12 December 1766," published by John Almon in 1767, John 

Wilkes described his arrest on 30 April 1763 under the 

general warrant. The public letter was meant as a rebuke to 

the noble Duke for abandoning his erstwhile friend Wilkes in 

1763, and, probably, it was also meant as a reminder to 

Wilkes's supporters of the sufferings inflicted on Wilkes 

and the unfortunate arrestees in the wake of the 26 April 

18 Addenda : 1 9 S . T . 1415 . 
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warrant. Wilkes's letter was a masterf~l solicitation of 

support and sympathy for the cause of individual liberty, as 

well as an extraordinary narrative. It illustrated Wilkes's 

command of evocative language. 

One of the King's messengers-in-ordinary, a Mr. Watson, 

met Wilkes on the streets of London and accompanied him to 

his residence on Great George Street. Wilkes stated that he 

was returning from Balfe's home, where he had reassured Mrs. 

Balfe and had destroyed the form on which The North Briton, 

No. 46 was set. Once home, he engaged Watson in debate over 

the legal form of the warrant. Watson's instruction were to 

take Wilkes to Halifax, but the warrant did not confirm 

these instructions. 

I declared that such a warrant was absolutely 
illegal and void in itself, that it was a 
ridiculous warrant against the whole English 
nation, and I asked why he should serve it 
on me, rather than on the lord chancellor, 
on either of the secretaries, on lord Bute, 
or lord Corke, my next door neighbour. 

Wilkes proceeded to wrangle with Watson and other messengers 

most of the morning over the warrant. Wilkes received "many 

civil messages from his lordship [Halifax] to desire my 

attendance." He answered that he "had not the honour of 

visiting his lordship, and this first application was 

rather rude and ungentlemanlike." Wilkes saved Churchill 



from arrest by calling him "Mr. Thompson" in front of the 

messengers. The motive behind Wilkes's obstructionist 

tactics was to secure a quick end to the proceeding: 

The business of the messengers soon being 
publickly known, several of my friends came to 
me on so extraordinary event. I desired two 
or three of them to go to the court of Common 
Pleas, to make affidavit of my being made a 
prisoner in my own home under an illegal 
warrant, and to demand a habeas corpus. The 
Chief Justice [Pratt, later Lord Camden] gave 
orders that it should issue immediately. 

A delay in processing the writ of habeas corpus meant that 

Wilkes was finally forced to go to Halifax's home, four 

doors away from his own. There he asserted his loyalty to 

the King, even though George III "had the misfortune to be 

served by insolent and despotic ministers."19 Told of the 

writ to secure Wilkes's release, Halifax and Egremont 

departed from the traditional practice of the Secretary of 

State's office for the first time in the whole proceeding; 

they issued two new warrants, one to charge two messengers 

to deliver John Wilkes to the Tower of London for 

incarceration, the other to instruct the constable of the 

Tower 

to receive into your custody . . . John 
Wilkes, esq .... for being the author and 
publisher of a most infamous and seditious 
libel . . . tending to inflame the minds and 
alienate the affections of the people from 

19John Wilkes, "Letter to the Duke of Grafton" ( 12 
December 1766), microcard. 
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~is majesty, and excite them to traitflrous 
1nsurrections against the government. 

Having waited so long to seize Wilkes, niceties such as a 

legal writ of habeas corpus were of little moment. Wilkes 

rusticated in the Tower for the next week. 

It was unfortunate but predictable that many of the 

Whigs who delighted in Wilkes's attacks on the King's 

ministers before his arrest quickly distanced themselves 

from one of their unofficial spokesmen after 30 April. 

Guilt by association, either by helping Wilkes make bail 

or by championing his cause in parliament, was a tangible 

deterrent to concerted Whig support. Energetic defense of 
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an accused libeller would be of little help in strengthening 

political ties where patronage might have an effect on 

political ambitions. An exchange between the Duke of 

Grafton and Lord Temple, Wilkes's most constant ally, 

highlighted the problem. Wilkes asked Grafton to lend 

his name as surety if Wilkes was required to post bond. 

Grafton sent no reply to this request, but he wrote instead 

to Temple, explaining his position. He was sympathetic to 

Wilkes's plight, but 

when I look upon myself as called in to bail, 
though it had been for the person in the 
world who had the most right to have asked 

20John Almon, Correspondence of the Late John Wilkes, 
1:105, quoted in Nobbe, The North Briton, p. 210. 



that sort of favour from me, I must 
nevertheless have trod very warily on 
ground that seemed to come any ways under 
the denominafiion of an insult on the 
Crown. . . . 2 
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Temple's response to such self-serving equivocation was 

scathing. Whether Wilkes was or was not guilty of seditious 

libel was not the issue, according to Temple. Procedure 

was, however, important. 

I think he has been proceeded against in a 
manner that ought to give a just alarm to 
every true friend of this Constitution; in 
that light I hold it an honour to be his 
bail, and so does the Duke of Bolton, who 
on the same principle has voluntarily offered 
himself. If your Grace could have seen this 
matter in the same way, I think an opportunity 
was offered to you of shewing the world in an 
amiable light one of the great and amiable 
qualities, which are alre~dy so universally 
recognized in your Grace. 

Wilkes's political isolation was made more complete by the 

attitude of Earl Hardwicke expressed in a letter to the Duke 

of Newcastle on 1 May 1763: 

I return to your Grace the inclosed copy of 
the first warrant which, whatever objections 
there may be to it, I believe is the form 
which has often been made use of in the 
[Secretary of State's] office, perhaps in 
your Grace's own time. My Lord Chief Justice 

21The Duke of Grafton to Earl Temple, 3 May 1763, in 
The Grenville Papers, edited by William James Smith, 4 vols. 
(London: 1852; reprint, New York: AMS Press, 1970), 2:54. 

22Earl Temple to the Duke of Grafton, 3 May 1763, in 
Autobiography and Political Correspondence of Augustus 
HenrY, Third Duke of Grafton, edited by Sir William Anson, 
p. 192, quoted in Nobbe, The North Briton, p. 228. 



Pratt might not be acquainted with it, for I 
do not remember there was any prosecution of 
a libel whilst he was Attorney-General .... 
All I mean [says one Whig to another] is that 
we should not too Hastily make cause commune 
with Mr. Wilkes. ZJ 

Hardwick was correct that Wilkes's arrest was accomplished 

by common means and in traditional form. The fact that 
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Hardwicke's own son was Attorney-General smacked of paternal 

ambition. Nevertheless, his advice soon became official 

policy for the Whigs in the Wilkes matter. 

Wilkes was left almost friendless by the Whigs, and he 

remained isolated throughout the remainder of 1763. George 

Grenville reported to the King in November that over 250 

Members of Parliament gathered at the Cock Pit. It was a 

good meeting "except that Mr. Wilkes thought fit to make 

his appearance there & was, as I am informed, universally 

avoided." 24 Wilkes did receive tangible and vocal support 

from the public sector for his cause, however. The 

"Wilkites" were never a formal part of the body politic, 

because the libertarian appeal that Wilkes promoted in The 

North Briton and in his political career as a whole did not 

23Earl of Hardwicke to the Duke of Newcastle, 1 May 
1763, in Philip C. Yorke, Life and Correspondence of Philip 
Yorke, Earl of Hardwicke Lord High Chancellor of Great 
Britain, Vol. 3 (Cambridge: Cambridge University Press, 
1913): 491. 

24 sir John Fortesque, ed., Correspondence of King 
George III, 1760-1783, Vol. 1, 1760-1767 (London: Frank 
Cass & Co., Ltd., 1967), p. 63. 



have a universal appeal. Rather than acting as an extra-

governmental outlet for public feeling, the Wilkites 

"distilled the essence of the law" and "blamed their 
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opponents for failing to maintain its purity. The radicals 

criticized the ministry "within the frame work of the law, 

using the well-tried and singularly successful tactic of 

castigating the government for denying the ideals it 

professed to uphold. " 25 John Brewer makes the point that 

the Wilkites's expressions of the issues were a magnet that 

drew supporters into the radical fold. 

[They] made explicit the political and legal 
or judicial connections between long-standing 
popular grievances and broad questions of 
governance that affected Parliament as much 
as the local justice of the peace, constable 
or bailiff. This tactic tended to link 
expression of popular grievances with 
particular (Wilkite) political view. . . 26 

The Wilkites' opinion about the law was based on stare 

decisis and on strict interpretation of law based on clear 

procedural rules and practices. 

Radicals were strongly committed to strict 
construction of a publicly known law because 
they believed that this was the surest 
guarantee of a subject's rights, and because 
it reduced to a minimum the opportunity for 

25John Brewer, "The Wilkites and the Law, 1763-74," in 
An Ungovernable People, edited by John Brewer and John 
Styles (London: Hutchinson & Co., 1980), p. 167. 

26 b'd 138 I 1 ., p. . 



discretion which was, as far as they ~ere 
concerned, the opportunity for abuse. 

The delineation of these views was not completely 

formulated immediately after John Wilkes's arrest on 

30 April 1763, but the rhetoric of the impending public 
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debate over the issue of state authority and its limitation 

was intentionally fostered by Wilkes and his followers soon 

after the first salvos in the publicity war were fired. "By 

creating a major public issue out of a fairly commonplace 

occurrence, namely the arrest of a putative libeller, Wilkes 

transformed what was essentially a minor political feud into 

a matter of general concern." Even before his arrest, he 

characterized the general warrant as illegal and sent 

friends to the court of Common Pleas for a writ of habeas 

corpus because he was being "held prisoner" in his own 

house. 

Wilkes knew perfectly well that as long as 
he could keep his cause in the public eye, 
out in the political market-place and away 
from the smoke-filled rooms of Westminster 
and St. James's he stood a

2
{hance of 

survival, even of success. 

Languishing in the Tower made for an uncomfortable 

martyrdom. Chief Justice Pratt granted a second writ of 

habeas corpus, this one based not on the general warrant of 

27rbid., pp. 158-159. 

2Brbid., pp. 166-167. 
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26 April but on the warrant of confinement of 30 April 1763. 

Wilkes appeared before the court of Common Pleas on 3 May, 

but the court postponed judgment of the request for Wilkes's 

release. Wilkes returned to the Tower, but he was allowed 

by order of the court to receive visitors. Wilkes appeared 

again before Chief Justice Pratt on 6 May. He equated his 

personal plight to the cause of English liberty in his 

address to the Court. 

Far be it from me to regret that I have 
passed so many more days in captivity; as 
it will have afforded you an opportunity of 
doing, upon mature reflection, and repeated 
examination, the more signal justice to my 
country. The liberty of all peers and 
gentlemen--and (what touches me more sensibly) 
that of all the middling and inferior set of 
people, who stand most in need of protection-
is, in my case, this day to be finally decided 
upon; a question of such importance, as to 
determine at once whetfier English liberty be 
a reality or a shadow. 

He was overly optimistic. Chief Justice Pratt discharged 

Wilkes, not because the means of seizure was illegal, but 

because Wilkes was a member of the House of Commons. He was 

thus entitled to the parliamentary privilege of exemption 

from arrest. In this instance, Wilkes's effort to identify 

his cause with that of that "middling and inferior set" 

counted for little with the court. Pratt did offer some 

29The Case of John Wilkes, esq. on a Habeas Corpus 
(1763): 19 S.T. 989. 



observations on one of the prosecution's arguments that 

boded well for Wilkes: 

We are all of the opinion that a libel is not 
a breach of the peace. It tends to the breach 
of the peace, and that is the utmost .. 
But that which only tends to thn breach of the 
peace cannot be a breach of it. 
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Wilkes returned to Great George Street in triumph, escorted 

by a jubilant crowd. Although he was pleased to accept 

release from the Tower, he was disappointed that the learned 

judges had not passed judgment on the legality of his 

arrest. The heavy-handedness of the King's ministers, 

however, immediately gave him new grievances to exploit. 

Walpole reported in his Memoirs that Wilkes "entered into a 

virulent controversy, by letter, with the Secretaries of 

State" demanding that his personal papers, removed from his 

house on April 30 after his arrest, be returned to him. 

Wilkes tried, without success, to obtain search warrants 

against Halifax and Egremont in order to look for his 

property. "This wild conduct did not help his cause. "31 

Even Wilkes later admitted that his correspondence with 

Halifax and Egremont was "flippant and ludicrous, very 

30 Ibid. 

31walpole, Memoirs, 1: 280. 



unbecoming .. II J 2 Wilkes's judgment deteriorated. He 

not only traded insults with the Secretaries, but he set 

up a printing press in his attic to use in his continued 

attacks on the ministry. 

To make matters worse, one of Wilkes's papers, seized 

from his home in Great George Street 30 April 1763, was a 

copy of a bawdy parody on Pope's Essay on Man. Hoping to 

ruin Wilkes's reputation with the public, another copy of 

the An Essay on Woman was obtained from Kearsley. Walpole 
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argued that the document was obtained by bribery. This copy 

was presented to the House of Lords at its opening session 

on 15 November 1763 by Earl Sandwich. 

The plot so hopefully laid to blow up Wilkes, 
and ruin him in the estimation of all the 
decent and grave, had, at least in the latter 
respect, scarce any effect at all. The 
treachery was so gross and scandalous, so 
revengeful, and so totally unconnected with 
the political conduct of Wilkes, and the 
instruments so despicable, odious, or in 
whom any pretensions to decency, sanctimony, 
or faith, were so preposterous, that losing 
all sight of the scandal contained in the 
poem, the whole world almost unitfld in 
crying out against the informers. 

The outcry against the methods of Wilkes's enemies in the 

House of Lords over the Essay on Woman was, in itself, 

32Ms Note by Wilkes in Almon, History, p. 379, quoted 
in Nobbe, The North Briton, p. 232. 

33walpole, Memoirs, 1:312-313; Parliamentary History 15 
(15 November 1763): 1346-1354. 
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illustrative of the depth of feeling that Wilkes created. 

On one side there were the very real efforts of the friends 

of the ministry to silence Wilkes by whatever vindictive 

means were available to the government. These efforts were 

countered by the equally intense efforts of the Whigs to 

forestall the ministry. Wilkes could be sacrificed, but the 

issues of individual freedom that he represented could not. 

The same date that the assault on Wilkes's morals began 

in the House of Lords, the House of Commons heard a request 

from George III through George Grenville, Chancellor of the 

Exchequer, that it take up the issue of seditious libel in 

relation to The North Briton, No. 45, since Wilkes had 

declined to appear before the court of King's Bench to 

answer the charges against him. the King wished parliament 

to determine whether the No. 45 was indeed a "false, 

scandalous, and seditious libel" and to consider whether 

parliamentary privilege should apply to one accused of 

seditious libel. Commons agreed to examine the No. 45, 

along with a record of Kearsley's and Balfe's statements 

implicating John Wilkes as the author. 34 

The debate was heated, as were all events to which 

Wilkes was a party or subject of conversation that year, and 

Hibid., 1354-1362. 



resulted in a duel between Wilkes and Sam Martin, another 

Member of Parliament, on the morning of 16 November. 

Wilkes was shot in the abdomen, but he was never in 

serious danger of dying. Nevertheless, all action on the 

resolutions against the No. 45 and against parliamentary 

privilege for Wilkes were postponed until 23 November. 

On that date, Wilkes was still too ill to appear, but 

the Commons considered a resolution: 

That Privilege of Parliament does not extend 
to the case of writing, and publishing, 
seditious Libels, nor ought to be allowed 
to obstruct the ordinary course of the laws, 
in the speedy and effectual prosecution of 
so heinous and dangerous an offence. 
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The House of Commons passed the resolution 24 November 1763 

by a vote of 258 to 133. 35 George Grenville reported to 

the King that "[u]pon the whole the Day was extremely 

Successful! tho' very tedious & the Majority was not only a 

great one, but seemed to be in very High Spirits." 36 Pitt 

spoke against the revocation of privilege in the Commons: 

The dignity, the honour of parliament had 
been upon to support and protect the purity of 
his Majesty's character; and this they had done, 
by a strong and decisive condemnation of the 
libel, which his Majesty had submitted to the 
consideration of the House. But having done 
this it was neither consistent with the honour 
and safety of parliament, nor with the rights 

JS Ibid. 

36George Grenville to the King, [24?] November 1763, in 
Fortesque, Correspondence of George III, 1:54. 



and interests of the people, to go one step 
farthek. The rest belonged to the courts 
below.n 

The resolutions of 15 November and 24 November were then 

passed to the House of Lords for consideration. 

Wilkes had one staunch ally, Temple, and a host of 

others sympathetic to his cause in the House of Lords. In 

debate on the resolution renouncing privilege, seventeen 

peers signed a dissentient against the measure. 

[W]e hold it highly unbecoming the dignity, 
gravity and wisdom, of the House of Peers, 
as well as their justice, thus judicially to 
explain away and diminish the privilege of 
their persons ... so repeatedly confirmed, 
and hitherto preserved inviolable, by the 
spirit of our ancestors, called to it only 
by the other House on a particular occasion, 
and to serve a particular purpose, ex post 
facto, ex par~e, et pendente lite in the 
courts below. 

One of the resolutions passed in parliament was that 

The North Briton, No. 45 be burnt "by the hands of the 

common Hangman, at the Royal Exchange in London, upon 

Saturday next. " 39 The difference between the parliamentary 

and public judgments of John Wilkes was made tangible on 

that Saturday. A riot occurred in which his majesty's 

37Parliamentary History 15 (24 November 1763): 1364. 

38rbid., 15 (29 November 1763): 1378. The seventeen 
included Temple, Bolton, Grafton, who had apparently 
recovered his nerve since May, and Walpol~. 

39parliamentary History 15 (1 December 1763): 1379. 
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troops killed six Wilkites. Parliament heard accounts of 

the riot on 6 December, and the sheriffs of London and the 

troops were commended for havi~g "done their duty with 

spirit and vigour in the execution of the order of both 

Houses of Parliament. "40 
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The political shenanigans of the 1763 parliamentary 

session did not dim Wilkes's popularity in the public, even 

though he was essentially marooned in France after he was 

expelled from the Commons on 19 January 1764. His visit to 

France to spend the Christmas of 1763 with his daughter was 

unintentionally extended until February of 1768. By July of 

that year, Wilkes had endured a hearing to remove, by writ 

of error, his status as an outlaw, and he was sentenced to a 

fine of ·n500 and to 22 months in prison for authorship of 

The North Briton, No. 45 and the Essay on Woman. 

Ironically, Wilkes "plq,y[ed] a more active part in the 

political life of his country while in confinement than 

he had ever played while at liberty. " 41 The Middlesex 

election controversy furthered the demands of the Wilkites 

first introduced in the general warrant cases. 

On the same day that Wilkes was ceremoniously expelled 

from parliament, a complaint was made in Commons for "Breach 

40rbid., 15 ( 6 December 1763): 1384. 

UNobbe, The North Briton, pp. 260-263 passim. 
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of Privilege of the House" against Robert Wood, Philip 

Carteret Webb, Robert Blackmore, James Watson, and John 

Money for the "imprisonment of .. John Wilkes, esq. then 

a member of the House, and the seizing of his Papers in an 

illegal manner." Debate was postponed until 13 February. 42 

The Commons had acted in conformity with the King's request 

by examining the case against Wilkes for authorship of the 

No. 45. The House was now free to turn its attention to the 

legality of the actions of the Secretary of State. At this 

point, the legislature joined with the courts already at 

work sorting out the issues raised by the general warrant 

cases. 

In debate of 14 February 1764, William Pitt spoke of 

the resolution presented by the Whigs that condemned the 

general warrant as an illegal restraint of liberty. He 

noted that the ministry had refused to submit a copy of the 

general warrant of 26 April 1763 to the House. He also 

noted that, as Secretary of State, he had issued two general 

warrants against suspected spies for France during wartime. 

He could not, however, find reason to justify the use of the 

warrant in a time of peace. Instead, he argued that the 

general warrant issued the previous April had been an 

"indulgence of a personal resentment against a particular 

42parliarnentary History 15 (19 January 1764): 1393-
1394. 
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person," and he charged that "condemnation of it is evaded 

by a pretense that is false, is a mockery of justice, and an 

imposition on the throne ... 43 

The ministry wished to avoid a clear statement from 

parliament that the general warrant was illegal. The 

ministers hoped that the courts would _omehow save the 

warrant, since the instrument had never before been 

found objectionable. The court of King's Bench would hear 

argument based on a bill of exceptions from one of the civil 

suits tried in December 1763 arising from the general 

warrant. The ministers requested parliament to suspend 

debate on the issue of the general warrant until that 

decision was rendered. Pitt was skeptical that "whenever 

the bills of exceptions came to be argued, it would be found 

that they turned upon other points." 44 Pitt's prediction 

came true. 

The ministry made another attempt in parliament to 

settle the issue of the general warrant. Sir John Philipps 

proposed a bill to prohibit use of the general warrant 

except in special circumstances. Parliament rejected Sir 

John's motion; the opposition believed that the legislation 

was intended "to damn the minority all at once in the 

43rbid., 15 (17 February 1764): 1401-1403 passim. 

Hrbid., 1403. 
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opinions of mankind, and to make us fall in love with the 

administration. " 45 They believed that any bill meant to 

address the use of the general warrant "should be framed by 

those who are contending for liberty, and not those who are 

endeavouring to evade the dispute."46 Parliament abandoned 

the issue until after the court of King's Bench confirmed 

Chief Justice Pratt's decision in Leach v. Money in 1765. 

At the risk of encouraging the posthumous ire of Horace 

Walpole, who refused to "lead the reader through the maze of 

vague and barbarous law-proceedings"47 of the general 

warrant cases, it is necessary to examine the decisions of 

the courts of King's Bench and Common Pleas to determine 

what the legal consensus really was regarding the general 

warrant and the power of the Secretary of State's office to 

enforce the law of seditious libel. The six general warrant 

cases were civil actions brought by five of the arrestees in 

The North Briton prosecutions. John Wilkes himself brought 

suit twice: against Robert Wood for trespass and against 

Secretary of State Dunk Halifax for false imprisonment. Two 

of these cases, Wilkes v. Wood and Leach v. Money, best 

illustrate the Wilkite challenge to the law. 

45rbid., 1406, 1417. 

Hrbid., 1406. 

41walpole, Memoirs, 1:276. 
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The issues argued by counsel in the courts touched the 

core of radical expectations of the role of law in the 

interaction between the individual and the state. "[I]n 

using the judicial process the Wilkites ... made explicit 

their ideas about how that process should operate and what 

its animating principles ought to be." Those principles 

were "notions of accountability, equality, the rights of 

jurors and of a good magistracy based on consent. "'8 The 

arrests and persecutions by the Secretary of State's office 

under the 26 April 1763 general warrant were, from the 

victims' perspectives, proof of the inadequacy of the 

existing legal protections from state power. In order 

to meet their expectations of sufficient constitutional 

protection, Wilkes and the other plaintiffs asked that 

the courts hold Halifax responsible for the actions of his 

servants. The personal property of ordinary subjects must 

be protected from indiscriminate seizure, and the state 

should show specific cause against specific persons in 

making arrests. 

The case against the state was argued before Chief 

Justice Pratt in the Court of Common Pleas on 6 December 

1763. John Wilkes' counsel, Serjeant Glynn, used Wilkes v. 

Wood to forge the link between Wilkes and the nation. 

48Brewer, "The Wilki tes and the Law," in An 
Ungovernable People, Brewer and Styles, eds., p. 141. 



In his opening remarks to the court, Glynn reminded his 

listeners of the principles of Magna Carta, of Coke and of 

Hale under the common law: "In vain has our house been 

declared, by the law, our asylum and defence, if it is 

capable of being entered upon any frivolous or no pretence 

at all, by a Secretary of State. "'9 

The case excited a great deal of interest. The 

Recorder of London attended the session in the Guildhall. 

Mr. Eyre seconded Glynn's sentiments and noted that there 

had been no opportunity in the years since the Glorious 

Revolution ''to enquire into this power of the secretary of 

state." He "made no doubt but the jury would effectually 

prevent the question from being ever revived again," and 
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"recommend[ed] it to them to embrace this opportunity (least 

another should not offer, in haste) of instructing [the 

Secretaries of State] in their duty ... II 50 

In essence, Wilkes v. Wood and the other suits brought 

against the Secretary of State and his messengers were 

presented in the courts and to the public as "class action" 

suits.51 At stake was not the freedom of a single 

49wilkes v. Wood ( 1763): 19 s. T. 1153-1154. 

soibid., 1155. 

51 Brewer, "The Wilki tes and the Law," in An 
Ungovernable People, Brewer and Styles, eds., p. 155. 



individual to present his opinions in the press but the 

right of all Englishmen to express their opinions free 
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from coercion by the state. John Wilkes appealed to a 

fervently-held belief that free political opposition was the 

foundation of liberty, confirmed in revolutionary st~uggle, 

in law and in practice. The challenge to this belief 

embodied in the use of the general warrant was exploited 

by the Wilkites. 52 Freedom for Wilkes was skillfully 

translated into freedom for all. This appealing notion 

found support at all social levels. 

Glynn's arguments before Chief Justice Pratt, however, 

were couched in less lofty terms. He based his case on two 

procedural points related to the general warrant. His main 

argument, that the power of the state did not extend to an 

invasion of a man's home, were noted by Chief Justice Pratt 

in his instruction to the jury. He also answered the 

assertion by Solicitor-General Norton that "these warrants 

had existed before, at, and since the Revolution, and had 

been till this case unimpeached." The Chief Justice 

declared that the general warrant "was a point of the 

greatest consequence he had ever met with in his whole 

practice," and he reviewed the Solicitor-General's 

52w. s. Holdsworth, A History of English Law, 17 vols. 
(London: Methuen & Co., Ltd., 1938; reprint, London: 
Methuen & Co., Ltd., 1966), 10:91-92; 10:99-100. 



justification for the use of the warrant. He found little 

of merit in the state's position. 

The defendants claimed a right, under 
precedents, to force persons' houses, 
break open escrutores, seize their papers. 
&c upon a general warrant, where no 
inventory is made of the things thus taken 
away, and where no offenders' names are 
specified in the warrant, and therefore 
a discretionary power given to messengers 
to search wherever their suspicions may 
chance to fall. If such a power is truly 
invested in a secretary of state, and he 
can delegate this power, it certainly may 
affect the person and property of every 
man in this kingdom, and is totally 
subversive of the liberty of the subject.53 

Pratt's sympathies were with Wilkes's cause, and his 

disapproval of such slovenly methods of record-keeping on 
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the part of the messengers was patent. He charged the jury 

to find for Wilkes if it believed that the state had not 

clearly proven their actions to be just, and he tacitly 

told the jurors that he personally did not think so. He 

further expressed his sympathy for Wilkes's argument in his 

warning to the jury about the consequences of its verdict. 

If the jurors found cause for the actions of Wood as a 

representative of Lord Halifax, they would be finding 

Wilkes guilty of seditious libel. 

[I]f the jury found Mr. Wilkes the author 
or publisher of No. 45, it would be filed, 
and stand upon record in the court of Common 
Pleas, and of course be produced as proof, 

53wilkes v. Wood (1763): 19 S.T. 1167. 



upon the criminal cause depending, in bar 
of any future more ample discuss~on of 
that matter on both sides .... 
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The jury understood the veiled warning. It found a general 

verdict for the plaintiff, awarding Wilkes ~1,000 in 

damages. 

The Wilkes v. Wood decision, while a victory for the 

cause against the state, was not definitive. The case of 

Leach v. Money, argued before Pratt on 10 December 1763, was 

more significant. Dryden Leach was not directly responsible 

for publication of the No. 45; he printed only one issue of 

The North Briton, the No. 26. Because his counsel could 

avoid the quagmire of counteraccusations that Wilkes could 

not answer without risk of perjury, Leach could argue his 

issue from a more aggressive stance. The jury awarded Leach 

L400 plus costs totalling 511.16s.8d. Money secured a bill 

of exceptions from Chief Justice Pratt on the grounds that 

statutes and case law precedents disallowed collection of 

damages from magistrates for performing their sworn duty. 

Lord Mansfield of King's Bench reviewed the case in 1765. 55 

Arguing before Mansfield, the state meticulously cited 

a mountain of statutory and case law to justify the 

messenger's actions against Leach. Especially important to 

54 rbid. 

55Leach v. Money (1765): 19 S.T. 1011-1012. 



74 

the plaintiffs in error (Money et al.) were two statutes, 

since lapsed, passed under James I and one under George II 

which protected "justices of the peace, mayors, constables, 

and certain other his majesty's officers" against 

"troublesome and contentious suits: arising from "the 

lawful execution of their off ices. "56 Money's exception 

also cited as precedent Queen v. Derby, Rex v. Earbury, 

and Rex v. Kendal and Row, where it was held that 

"secretaries of state might commit for suspicion of treason, 

as conservators of the peace did at common law; and that it 

was incident to the office, as it is to the office of 

justices of peace, who do it ratione officii." 57 

Solicitor-General DeGrey noted that the courts had never 

before seen fit to deny the general warrants as tools to be 

used by Secretaries of State in maintaining order, "[f]rom 

whence it must be inferred, that no objection lies against 

them. "58 Leach's counsel, Mr. Dunning, quickly identified 

the fundamental weakness in the state's case: 

No case of this sort has ever undergone 
judicial discussion and determination. And 
as the Court does not interpose in cases not 

56Ibid. I 1006-1007. 

57Ibid., 1013. 

ssrbid., 1019. 



objected to, no arguments can be drawn from 
such as pass~d sub silentio, or were never 
objected to. 
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Lord Mansfield confirmed the original judgment for Leach. 

He and the other justices declared that the general warrant 

was void for uncertainty, as Leach's counsel had argued, but 

decided the case on more narrow grounds. 

[T]he common law, in many cases, gives 
authority to arrest without warrant .. 
and there are many cases where particular 
acts of parliament have given authority to 
apprehend, under general warrants .... 
There is the less reason for regarding this 
usage, because the form of the warrant 
probably took its rise from a positive 
statute; and the former precedents were 
inadvertent!~ followed, after that law 
was expired. 

Mansfield's ruling was that Leach did have recourse against 

the officers for illegal arrest and seizure of his papers 

because no concurrent statutory authority or authority at 

common law sanctioned the practice. Parliamentary sanction 

for the Secretary of State's use of the general warrant in 

cases of seditious libel had expired in 1695. 

The ruling was a victory of sorts for Leach, "but the 

substantial objection that [the general warrant] was out of 

harmony with the political conditions of the eighteenth 

59 Ibid. I 1024. 

60rbid. I 1026-1027. 



century admitted no answer. " 61 Hargrave commented on the 

Leach decision "that all four judges thought general 

warrants . universally illegal, except where . 

specially authorized by act of parliament. II 6 2 The 

Attorney-General avoided a formal judgment on the validity 

of the general warrant by yielding on a procedural point 

brought up in the case, 63 but Leach "destroyed the value 

of the general warrants as a means of laying hands on 

suspected persons and discovering the real culprit by 
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examining them, for which purpose the executive had chiefly 

found them useful."H 

Mansfield's ruling was then a hollow victory for 

Wilkes's advertised ideals of a press free to express 

opposition. Mansfield "terminated his career firm in the 

belief that liberty of the press consisted in freedom from 

licensing, but complete subjection to such laws of the 

61Holdsworth, History, 10: 680. 

62Leach v. Money (1765): 19 S.T. 1028. 

63The Leach v. Money decision turned on a lack of 
statutory authority for use of the general warrant. It 
did not outlaw the warrant outright. 

64sir David Lindsay Keir, The Constitutional History of 
Modern Britain, Since 1485, 7th ed. (London: Adam and 
Charles Black, 1964), p. 311. 



land as were derived from common law or from legislative 

enactments. "65 According to the mandate of his office, as 

a judge, he was right in his belief. The efficiency and 

equity of the judicial system depended on strict adherence 
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to stare decisis in order to preserve consistent application 

of the law. Mansfield, one of the finest jurists of his 

era, could not neglect precedent as binding on his 

decisions, much as he might agree privately that those 

precedents were wrong. It is worth noting that the Libel 

Act of 1792 was encouraged by the younger Pitt partly 

because a declaratory act would avoid the appearance of 

castigating Mansfield for his decisions in the general 

warrant cases and in cases after 1766. 

The general warrant, as a practical device to procure 

witnesses and defendants in cases of seditious libel, thus 

was essentially declared invalid in the court of King's 

Bench. Parliament acted in 1766 to condemn the warrant by 

resolution and to allow suit for breach of privilege for 

Members of Parliament who might be arrested under such a 

warrant. The members did not categorically deny the power 

of the Secretary of State to issue the general warrant 

against persons suspected of seditious libel, even though 

65 Frederick Seaton Siebert, Freedom of the Press in 
England, 1476-1776: The Rise and Decline of Government 
Controls (Urbana: University of Illinois Press, 1952), 
p. 5. 



statutory restrictions were passed to protect persons from 

the seizure of their papers. 66 An attempt to extend these 

prohibitions against use of the general warrant to persons 

was unsuccessful. 

Why did parliament see fit to protect persons from 

illegal seizure of their personal property, their papers, 

but not to shield the person himself from illegal arrest? 

A charitable argument could be made that the opinion of 

Mansfield in Leach was binding in principle and the courts 
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would from 1765 forward refuse to hear cases against persons 

seized under the general warrant. Commons could assume 

that the individual was protected under common law, and, 

therefore, parliamentary action after the 25 April 

resolution would be superfluous. Or, even more charitably, 

one might argue that parliament was confident that their 

resolution would be an adequate curb on ministerial action 

and that the Secretary of State's office would voluntarily 

renounce use of the general warrant. Given the recent 

history of the general warrant, such innocent good faith 

is laudable, but not likely. Or one could argue, quite 

uncharitably, that the members of the House of Commons, 

an elite body elected by an electorate defined by property 

qualifications, valued a man's property above a man's 

66Parliamentary History 16 (22 April 1766): 207-
210ff. 1 207. 



person. The true explanation lay somewhere between the 

ideal and the cynical. 

The failure of parliament during the 
eighteenth century to introduce reasonable 
reforms . . . was due far less to the 
prejudices of members of Parliament, 
or even of the electorate, than to the 
deference which statesmen instinctively, 
and on the whole wisely, paid to the 
dullness or stupidity of Englishmen, 
many of whom had no votes, and were 
certainly not able to dictate by 
constitutional means to parliament. 67 

Incremental change, through patient development in the 

legislature and in the courts, was more attractive to 
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Englishmen than revolution. Despite the seeming class bias 

implied in such an attitude, at least by twentieth-century 

standards, there is something to be said about this point. 

Dicey states it well: "(e]ven the amendment of the calendar 

was found to be a matter of great difficulty; the ignorance 

of the electors was imposed upon by the phrase that they 

had been robbed of eleven days. "68 If he was right in 

his appraisal of the mind-set of the eighteenth century 

parliamentarian, then the members' actions regarding the 

general warrant in 1765 are more understandable. 

67A. V. Dicey, Lectures on the Relations Between Law 
and 
Public Opinion in England During the Nineteenth Century 
(London: Macmillan & Co., Ltd., 1914; reprint, New York: 
AMS Press, 1978), p. 11. 

68 Ibid. 
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But, other libellers would continue to press the 

radical cause of reform through papers and pamphlets and in 

parliament in the following decades. John Wilkes's fight 

for his seat in parliament for Middlesex in the late 1760s, 

the American problem of the '60s and '70s, the letters of 

Junius and the prosecution of John Horne Tooke in 1777, 

and the Dean of St. Asaph in 1783 would keep the issue of 

individual and political freedom at the front of debate 

on the evolution of the state to meet new notions of 

governance. 

The danger to the constitution which the 
attitude of the House of Commons ... had 
made manifest, produced ... proposals 
for parliamentary reform by Chatham in 
1770, by Wilkes in 1776, and by Pitt in 
1783; and the growth of the idea . 
that members of parliament should consider 
themselves bound by mandates and authoritafi 
tive instructions from their constituents. 

The extent to which the varied beliefs of the Wilkites was 

confirmed in the decisions of Pratt and Mansfield in the 

general warrant cases established the basis of debate in the 

public and in parliament on the limitation of governmental 

authority to regulate political dissent. Direct appeals to 

the public, especially to the jury, to protect personal 

liberty from the state broadened support of Wilkes in 1763 

into a public affirmation of principles thought to be 

69 Holdsworth, History, 10:102. 



necessary for some common good until 1792. The reform of 

the law of seditious libel, when the parliament would 

change the law to include the jury, will be addressed in 

the next chapter. 
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CHAPTER IV 

THE SYSTEM RESPONDS: FROM GENERAL 

WARRANT TO GENERAL VERDICT, 

1769-1792 

The general warrant cases and the parliamentary action 

in 1766 against illegal search and seizure of personal 

property were reasons for subdued celebration in the Wilkite 

camp. But the dicta of judges in court decisions did not 

definitively resolve the conflict between state action and 

individual liberty. Political commentators pressed the 

adva~:3ge offered by the judges' position that the general 

warrant to arrest was an improper instrument for enforcement 

of seditious libel. The most famous of these commentators 

was Junius, whose identity remains an historical mystery. 1 

The subject to which Junius addressed his criticism of 

George III was directly related to the political activities 

1Horace Walpole, Memoirs of the Reign of King George 
the Third, edited by Sir Denis LeMarchant, 3 vols. (London: 
Richard Bentley, 1845), 1:215. Walpole mentions Burke and 
Hamilton as possible suspects; C. W. Everett, ed., The 
Letters of Junius (London: Faber & Gwyer, 1927) settles on 
Lord Shelburne; John Cannon, ed., The Letters of Junius 
(Oxford:Clarendon Press, 1978), says that a good, but not 
conclusive case can be made for the Rev. Dr. Philip Francis. 
In all,sixty-one suspects have been identified, including 
Wilkes, Walpole, George Grenville, Edward Gibbon, Charles 
Pratt (Earl Camden), Thomas Paine, and John Horne. See 
Cannon, Junius, p. 539. 
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of John Wilkes. Upon his return from France, Wilkes stood 

for a Commons' seat in London in the 1768 election. He was 

eventually elected to a seat for Middlesex in 1769, but the 

Grafton ministry refused to recognize his victory, awarding 

the seat to Colonel Luttrell instead.2 A situation already 

tense because of The North Briton affair of 1763 was made 

immeasurably worse by a parliament holding the voting public 

in as much contempt as the King had held Wilkes. Popular 

agitation in support of Wilkes took many forms: riots for 

"Wilkes and Liberty" among the lower classes were common, 

and, in the grand tradition of the English "middling sort" 

various political societies were formed. The Society for 

Supporters of the Bill of Rights, formed in 1769, interested 

itself directly in Wilkes's cause. 3 

Junius stepped into this tense situation to remind the 

Duke of Grafton, an erstwhile friend to Wilkes before The 

North Briton affair, of the consequences possible if 

parliament and King ignored the will of the people. Junius 

thought that Grafton should have made some efforts to 

address public grievances. The King's opposition to Wilkes 

and the Middlesex electors would be of little help unless he 

2Parliamentarv History 16 (14 November 1768): 532-575. 

3william s. Holdsworth, A History of English Law, 
17 vols. (London: Methuen & Co., Ltd., 1938; reprint, 
London: Methuen & Co., 1966), 10:102. 
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could "find means to corrupt or intimidate the jury." Then, 

an implicit warning: "The collective body of the people 

form that jury, and from their decision there is but one 

appeal." Furthermore, Junius contemptuously assessed 

Grafton's political acumen. 

If nature had given you an understanding 
qualified to keep pace with the wishes and 
principles of your heart, she would have 
made you, perhaps, the most formidable 
minister that ever was employed, under a 
limited monarch, fo accomplish the ruin 
of a free people. 

Junius took his complaints about the ministry's actions 

to George III six months later in a letter published in the 

Public Advertiser of 19 December 1769. He carefully 

reviewed the actions of the government since 1763 against 

John Wilkes. The goal behind the persecution of Wilkes, 

that he ruined politically, had come to naught, primarily 

because the actions of the ministers had made Wilkes "a man 

of importance," and had "forced your subjects from wishing 

well to the cause of an individual, to unite with him in 

their own." 5 The Wilkites's political strategy, to tie his 

fortunes to those of reform, had been remarkably successful. 

4Junius, "Letter to the Duke of Grafton" (8 July 1769), 
in E. Neville Williams, The Eighteenth-Century Constitution, 
1688-1815: Documents and Commentary (Cambridge: Cambridge 
University Press, 1960), pp. 209-211. 

5Junius, "Letter to the King" (19 December 1769), in 
Everett, The Letters of Junius, pp. 139-140. 
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Junius issued a stern admonition to George III not to follow 

the example of the Stuart Kings, because "[t]he Prince, who 

imitates their conduct, should be warned by their example." 

The King "should remember that, as [his crown] was acquired 

by one revolution, it may be lost by another."6 However, 

Junius assured the King that "[w]e separate the amiable, 

good-natured prince from the folly and treachery of his 

servants, and the private virtues of the man from the vices 

of his government." If the English people did not draw 

this "just distinction," Junius was unsure "whether your 

Majesty's condition, or that of the English nation, would 

deserve most to be lamented."7 

The reading public eagerly awaited Junius's letters. 

The Secretary of State's office also waited for the missives 

to appear in the press, but with dread. The publishers and 

printers of the December 1769 "Letter to the King" were 

arrested for seditious libel. John Almon and Woodfall were 

convicted of publishing the libel, but the cases against the 

printers foundered when the juries in each refused to find 

the defendants guilty. "The obvious force of a popular 

opinion which would carry a jury against the violence of 

6Ibid. , p. 148. 

7Junius, "Letter to the King" (19 December 1769), in 
Cannon, Junius, p. 160. 
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[the prosecution] and the commanding austerity of Mansfield 

was not to be denied."8 The guilty verdicts against Almon 

and Woodfall cast doubts about the efficacy of seditious 

libel prosecutions. Mansfield ruled 1n Almon that evidence 

showing that a libel had been purchased in a man's shop was 

sufficient for conviction. The jury in the case against 

Woodfall attempted to protect him from a guilty ruling by 

stating that he was guilty of "printing and publishing 

only," but Mansfield rejected the distinction as 

"superfluous."9 

And so it was. Chief Justice Mansfield of King's 

Bench applied the law of seditious libel in the Junius 

prosecutions according to accepted precedent and tradition. 

Fact of publication or authorship was, according to 

precedent, adequate ground upon which to find guilt. 

Intent was no defense. No base motives could be attributed 

to Mansfield. The great jurist, known for his devotion to 

the careful application of the constitution and common law, 

could hardly decide what the law should be, he could only 

enforce the law that existed, no matter what its 

limitations. That a jurist of Mansfield's stature and 

8Rex v. Almon (1770): 20 S.T. 803; ~R=e=x~v~·-=M=i=l=l=e~r 
(1770): 20 S.T. 870; Rex v. Woodfall (1770): 20 S.T. 895; 
Robert R. Rea, The English Press in Politics: 1760-1774 
(Lincoln: University of Nebraska Press, 1963), p. 184. 

9Rex v. Woodfall (1770): 20 S.T. 895. 
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reputation did not consider the law of seditious libel to be 

consistent with the constitution, despite radical claims to 

the contrary, illustrated the contradiction between 

traditional and radical expectations from the law. 

The mixed results of the cases involving The North 

Briton in the 1760s and the Junius prosecutions in 1770 were 

unsatisfying to the advocates of the press, of the ministry 

and of the courts, for varied reasons. The radicals 

believed that the general verdict would reconcile the law of 

seditious libel with other felony laws, thereby extending 

constitutional protections available to other offenders to 

political critics. The Crown insisted, rightly, that the 

actions of the Secretary of State's office were consistent 

with traditional procedures, and that the Crown should 

expect support from the courts in enforcing the law. In the 

courts, "the current of authority was decisively in favor of 

rejection" of radical demands for the general verdict. The 

Junius cases had two consequences. They provided examples 

of the wrongs that the general verdict in seditious libel 

prosecutions might prevent, since they made clear "that the 

law as laid down by the judges was quite out of harmony with 

the political ideas and public opinion of the time." 

Second, decisions in the Junius cases "tacitly conceded" 



the legality of publishing the proceedings of parliament. 

"These changes increased the area in which public opinion 

could operate ... 10 

Two separate actions for libel against John Horne 

Tooke, one brought by parliament in 1774 and the other by 
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the Secretary of State's office in 1777, showed that writers 

were willing to test the government's resolve to suppress 

criticism of its policies. Horne Tooke used the press as 

a mechanism to influence public inquiries into proposed 

enclosure legislation in 1774. He was acquitted of 

libelling the Speaker of the House of Commons. 11 However, 

he was convicted of seditious libel in 1777 for his proposal 

two years before that the Society for Constitutional 

Information raise ~100 for the widows of American colonists 

killed at Lexington-Concord. Even though "this bold action 

provoked no little comment at the time of its advertisement, 

[Lord North's] government took no immediate notice of 

it."12 

lOHoldsworth, History, 10:674; Cannon, Junius, p. xxi; 
Williams, Eighteenth-Century Constitution, pp. 248-249. 

llMinnie Clay Yarborough, John Horne Tooke, Columbia 
University Studies in English and Comparative Literature 
(New York: Columbia University Press, 1926), pp. 74-75. 

12rbid., pp. 84-85; Rex v. Horne Tooke (1777): 20 S.T. 



89 

But when the Americans declared themselves independent, 

Horne Tooke's provision for widows became suspect. 

The American war for independence did little to deflect 

the activities of agitators for political reform. If 

nothing else, the war with America illustrated the divisions 

within the Whig party about the rights and duties of the 

individual even more clearly than did the harangues of 

opposition publications. A jury tried once again to find 

guilt of "publishing only" in a case against the Reverend 

W. D. Shipley, Dean of St. Asaph, in August of 1784. 

Mansfield was no more impressed with the jury's attempt to 

render a qualified verdict than he had been in the case of 

Woodfall fourteen years before. The Reverend was convicted 

of publishing a pamphlet advocating parliamentary reform. 

Ironically, Mansfield rejected Shipley's request for a new 

trial on a writ of exceptions, explaining that 

To be free is to live in a government by 
law. The liberty of the press consists in 
printing without any previous license, 
subject to the consequences of law. The 
licentiousness of the press is Pandora's 
box, the source of every evil. 

He pointed out yet again that "Ad quaestionem iuris non 

respondent juratores; ad quaestionem facti non respondant 

judices" in cases of seditious libel. 13 The obvious 

conflict between the judicial pronouncement and the 

13Rex v. Shipley (1784): 21 S.T. 847. 



beliefs of the jury was no closer to resolution. It was 

the parliament which could act, not the courts. 
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The reforming instinct in parliament was represented by 

men such as William Pitt the Younger, who became premier in 

December of 1783 at the age of 24, and Charles James Fox. 

Both had opposed the American war, and were sympathetic to 

the causes of parliamentary reform and abolition of the 

slave trade. The difference between the two that made them 

political opposites was one of perspective. Influenced by 

the economic doctrines of Adam Smith, Pitt reorganized the 

excise system in an effort to discourage smugglers and 

increase revenues, and he retired over ~200 million in war 

debt. But, Pitt balanced his measures for reform with an 

understanding of political realities. Reform was not 

uniformly popular either with the King or with most of 

parliament. Pitt possessed the finest of his father's 

persuasive abilities--his "lofty yet animated deportment" 

and the "silver tones of his voice" were sufficient to move 

Burke "even to tears"--yet he was unwilling to risk his 

ministry in a lost cause for extensive reform. 14 

HThomas Babington Macaulay, The History of England in 
the Eighteenth Century, edited/supplemented by Peter Rowland 
(London: The Folio Society, 1980), p. 177; Robin Reilly, 
Pitt the Younger: 1759-1806 (London: Cassell, 1978), pp. 
195-215; Reverend Christopher Wyvill to Reverend Dr. Towers, 
18 May 1793, in Alfred Cobban, ed., The Debate on the French 
Revolution: 1789-1800, The British Political Tradition 
Series, edited by Alan Bullock and F. W. Deakin, Book 2 
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Fox was less hesitant. He had come late to radicalism, 

having supported Luttrell's claim in the Middlesex 

controversy of 1769 and Lord North's ministry before the war 

with America. His Whiggism was based in a profound distrust 

of royal authority, his radicalism in an equally profound 

belief in the good judgment of the electorate. A hearty 

drinker, an inveterate gambler, a great friend to the 

dissolute Prince of Wales, Fox enjoyed a popularity that 

the more austere Pitt could not hope to inspire. His 

"commanding genius and his sweet, generous and affectionate 

disposition, extorted the admiration and love of those who 

most lamented the errors of his private life. "15 His 

political judgment was more consistent with the dictates of 

his conscience than it was with his political ambitions. 

His consistent support for the ideals of the French 

Revolution, even though he disliked the violent methods of 

the revolutionaries, and his opposition to mobilization for 

war with France in December of 1792 "exposed to public view 

' ' 1 ' ' 1 ' d t II 16 his pern1c1ous lack of po 1t1ca JU gmen . 

The positions that William Pitt and Charles James Fox 

adopted in the political controversies of the 1780s and 

(London: Nicholas Kaye, 1950), p. 127. 

15Macaulay, History of the Eighteenth Century, pp. 176-
177. 

16Reilly, Pitt the Younger, pp. 212-213. 
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1790s were neither diametrically opposed, nor uniformly 

similar. Although the two would disagree on such important 

constitutional issues as the legality (and prudence) of 

the Prince of Wales's claims for a regency in 1788, they 

were agreed that there was a pressing need to make the 

administration of law more uniform. The reform of the law 

of seditious libel was one area where the two could act in 

concert . 17 

The agitation for parliamentary reform as expressed by 

the Yorkshire Movement of Reverend Christopher Wyvill in the 

early 1780s and societies such as the Friends of the People 

and the London Corresponding Society would probably have 

achieved their goals despite Pitt's hesitance were it not 

for the French Revolution. Pitt was wary of the French 

example. The instability caused by the seeming triumph of 

egalitarian principles.must have been abhorrent to a man 

charged to preserve law and order. Fox, however, was 

jubilant. His ready enthusiasm for the French cause and his 

hope that England would follow the French lead in extending 

liberty to the people cost him the friendship of Edmund 

Burke, who by 1790 was thoroughly disenchanted with the 

great experiment on the Continent. In his Reflections on 

the Revolution in France (1791), Burke defended his own, and 

17rbid., pp. 153-168 passim. 
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Pitt's, position that change should be accomplished through 

existing structures of governance. Burke asserted that he 

honored a "manly, moral, regulated liberty as well as any 

gentleman," but that he could not support any innovation 

that destroyed the state so wantonly. 

I would not exclude alteration neither; 
but even when I changed, it should be to 
preserve .... Not being illuminated with 
the light of which the gentlemen of France 
tell us they have got so abundant a share, 
[England's own past revolutionaries] acted 
under a strong impression o~ the ignorance 
and fallibility of mankind. 

In a letter to his elder brother, Lord Holland, Fox noted 

that he had not read Burke's latest pamphlet, but he had 

heard that "it is in general thought to be mere madness, 

and especially in those parts where he is for a general 

war, for the purpose of destroying the present government 

of France. "19 

Edmund Burke's pessimistic view of the French 

Revolution was answered by Thomas Paine, agitator for 

republicanism in three countries during his career. The 

Rights of Man was published in two parts during the winter 

18Edmund Burke, The Works of the Right Honourable 
Edmund Burke, 10 vols., 7th ed. (Boston: Little, Brown, and 
Company, 1881), 3:240-241; idem, 3:561-562. 

19charles James Fox to Lord Holland, 26 May 1791, in 
Memorials and Correspondence of Charles James Fox, edited by 
Lord John Russell, 2 vols. (Philadelphia: Blanchard and 
Lea, 1853), 2:298. 
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of 1791-1792. Paine defended the actions of the 

revolutionaries in France as necessary preludes to liberty. 

Wyvill, something of a patriarch among reformers in England, 

suggested that "London Reformers" would do well "to draw 

some line that may be exclusive of Paine's projects." 

Extremism, whether from the left as was Paine's radicalism 

or from the newly-conservative Burke, disturbed Wyvill's 

sensibilities. 

As Mr. Paine endeavors to put the People 
upon somewhat very different from mere 
Reformation, and backs his proposal by 
holding out to the Poor annuities to be 
had out of the superfluous wealth of the 
Rich, I thought the extremely dangerous 
tendency of his licentious doctrines 
required opposition, as much perhaps as 
the slavish tendency of the Publicatiftns 
of his Right Hon. Antagonist [Burke]. 

Paine was indicted for seditious libel for authorship 

of The Rights of Man in 1792. Thomas Erskine, Paine's 

counsel, argued that "the extent of the right of liberty 

of discussion depends upon the view which is taken of the 

relation of rulers to their subjects. "21 Despite Erskine's 

spirited defense, Paine was found guilty, but he fled to 

France and joined the Girondins. He barely escaped from 

20Reverend Christopher Wyvill to James Martin, 28 April 
1792, in Cobban, Debate on the French Revolution, pp. 124-
126. 

21Holdsworth, History, 10:672; Rex v. Paine (1792): 22 
S.T. 437. 



France with his head. The decision in the case against 

Paine elucidated the conflict between Mansfield's narrow 

view of a free press as compared to the increasingly more 

prevalent view of those who preferred a doctrine of free 

expression in the press. This view was at the root of the 
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challenge to the state's powers begun in the general warrant 

cases in the 1760s. By the early 1790s, this idea, 

strengthened by the example of the American revolt, by 

almost twenty years of legal and political challenges and, 

probably, by fears that the excesses of the French 

Revolution might be exported, found expression in 

parliamentary action. 22 

It was increasingly clear that in order to quiet 

protest and to salvage some form of press censorship, the 

state would have to give way in some area of enforcement 

other than the general warrant. The warrant had not been 

used to apprehend accused libellers since 1765, but the 

agitation generated by its use continued. If the jury 

was granted the general verdict, the right to decide if a 

publication met legal definitions of libel in addition to 

deciding the facts of printing, publishing or authorship, 

22E. c. s. Wade and G. Godfrey Phillips, Constitutional 
Law, 6th ed. (London: Longmans, Green and Co., Ltd., 1960), 
pp. 493-494. 



the debate might be resolved. It was argued by one 

contributor to The Times that the general verdict was 

right and just, for how can a Jury declare 
guilty or not guilty unless the compare 
the fact with the Law, and thereby judge 
how far the fact comes within the penalty 
annexed to the breach of the Law;--and how 
can they compare without fieing judges of 
one as well as the other. 

The general verdict would provide "abundant security that 

the law would be so administered that it harmonized with 

the political ideas and the public opinion of the day."H 

Fox's Libel Bill, introduced by Charles James Fox in 1791 
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at the invitation of William Pitt, was an attempt to provide 

that security. 

The "bill to remove doubts respecting the Rights and 

Functions of Juries in criminal cases" emerged as a response 

to Fox's attempt to establish a committee on the courts of 

justice to recommend possible reforms. Fox assuaged doubts 

about the role of the committee, saying that 

he was not going to attempt any thing like 
innovation, but was calling the attention of 
the House to one of its most constitutional 
and important duties, viz. a strict attention 
to every branch of the executive government. 

23The Times, 25 October 1790, 4a. 

24Holdsworth, History, 10:673-674. 

25Parliamentary History, 29 (20 May 1791): 552. 
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Of special import to Fox's proposed committee would be 

the "strange idea, that a jury, although it could fill up an 

innuendo, could not draw an inference of fact." Fox noted 

that "there were not small shades of difference of opinion 

only among eminent lawyers, but they differed, according to 

the common expression, toto coelo; the opinions of some 

being diametrically opposed to those of others ... 26 

The court of King's Bench supported the status guo, 

that questions of fact belonged to the jury but questions 

of law were the province of the judges. Other authorities, 

including Earl Camden, the former Chief Justice of Common 

Pleas, did not share this belief. Fox shared his 

conclusions with the House. He disagreed with the doctrine 

of seditious libel as applied by Chief Justice Mansfield in 

recent cases, especially those of Horne Tooke and Shipley. 

Mansfield, though acting according to his duty in enforcing 

precedent, was wrong. "Mr. Fox conceived there was a power 

vested in the jury to judge of law and fact, as often as 

they were united." If the jury was not meant to possess 

that right, "the constitution would never have invested them 

with it.'' Furthermore, when public officials were involved, 

"truth, with respect to public measures, ought to be held to 

26 rbid., 563. 



be a complete justification of a libel, if it could be 

called a libel, in that situation . .. 21 
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Erskine, in a speech seconding Fox's motion, noted that 

there existed in the law two classes of libel. The first 

was a civil action, in which the judge passed judgment after 

a jury determined the facts. The second kind of libel was 

the criminal offense called seditious libel. "[P]olitical 

judges had in these instances . . . confounded criminal 

proceedings with civil actions." These judges had "usurped 

the unquestionable and immemorial privilege of the jury to 

decide upon every indictment for any offence whatsoever on 

the general issue pleaded, whether the defendant was guilty 

or not guilty. "28 Parliament could correct the wrongs of 

these decisions by declaring that the general verdict was 

rightfully, by constitutional settlement, part of the 

criminal law of libel. 

The Attorney-General agreed with Erskine's arguments, 

but he did not wish to convene a committee to examine the 

matter of the general verdict "lest the public should take 

the alarm, and be impressed with an opinion that there had 

been something wrong in the conduct of our judges, or of 

27rbid., 565-570. 

28 rbid., 578. 
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our courts of judicature." He defended the conduct of 

the administration by noting that since the accession of 

George III "not more than seventy prosecutions for libels" 

had been attempted. Of these, there had been about fifty 

convictions, but "about a dozen of these had received rather 

severe sentences, and in five cases the pillory had made a 

part of the punishment ... 29 

William Pitt then addressed the House. "[H]e was 

extremely desirous of stating that he did not see any 

ground on which any gentleman could have occasion to 

differ in opinion with the right hon. gentleman [Fox]." 

Furthermore, Pitt 

saw no reason why, in the trial of a libel, 
the whole consideration of the case might 
not go precisely to the unfettered judgment 
of twelve men, sworn to give their verdict 
honestly and conscientiously, as it did in 
matters of f~lony and other crimes of a 
high nature. 

Pitt saw no reason to wait for a committee of the courts 

to submit evidence regarding the efficacy of the general 

verdict. He was prepared to welcome a bill to address 

the issue as soon as legislation could be drafted. 

The "opposition" measure was thus fully endorsed, even 

encouraged, by William Pitt. The proposed legislation was 

29Ibid., 585-586. 

30ibid., 587-588. 



introduced on 25 May 1791 and passed quickly through the 

Commons with little debate. Pitt himself was a staunch 

defender of the measure in the final debate, arguing that 

''a remedy for the evil of libel would most effectually be 

found in the decisions of a wise and impartial jury." 
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Watson's The Reign of George III dismissed the Libel Act as 

an opposition measure. While the bill was introduced by a 

bona fide member of William Pitt's opposition, the minister 

adopted the measure as his own in parliamentary debate.31 

Fox wrote to Lord Holland after the vote: 

I did not think it worth your while to come 
up for the Libel Business; and, in fact, 
there was no debate, only two speeches from 
Erskine and me. I am very happy to have 
succeeded in it, because I think the thing 
essentially right, and because I have reason 
to think that it will do me a great deal of 
credit, which I am sure ~ill give you as 
much pleasure as myself. 

The House of Lords was less eager to address the 

movement for the general verdict in seditious libel cases. 

The speed with which Fox's Libel Bill had passed in the 

House of Commons seemed unwise, given the importance of the 

issue. In debate on 8 June 1791, Lord Chancellor Thurlow 

moved to postpone the second reading on Fox's Libel Bill 

31Ibid., 591-602; J. Steven Watson, The Reign of George 
III: 1760-1815, Oxford History of England (Oxford: 
Clarendon Press, 1960), p. 302. 

32Fox to Holland, 26 May 1791, Memorials, 2:298. 
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because "the purpose of those who had introduced it, was not 

answered by it as fully as they wished." He offered no 

other reasons for postponement. 33 Lord Loughborough 

doubted if the House of Commons had considered the bill 

"with that deliberation, that its importance required," and 

stated that the House of Lords "had the advantage of being 

attended by the learned judges." He suggested that the 

jurists be consulted before proceeding further on the 

bill. 34 Lord Grenville concurred with Loughborough, but 

he should be extremely sorry, if it should 
go forth to the world, that administration 
were against the bill, or unfriendly to the 
rights of juries. The interests of the 
people were one and the same~ the object 
of both was good government. 

The Marquis of Lansdown supported the Libel Bill, since he 

believed that "there was little reason to distrust the 

prudence or justice of their decision. " 36 Despite a 

spirited defense of the legislation by Earl Stanhope and 

Earl Camden, the Lord Chancellor's motion to carry the 

bill over to the next session passed. Fox's Libel Bill 

would not be reconsidered until 1792. Protests against the 

33Parliamentary History 29 (8 June 1791): 726-727. 

Hrbid., 733. 

35 rbid., 734. 

36 Ibid. I 7 38. 
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postponement were registered by seven members of the House 

of Lords. 37 

In debate on 20 March 1792, Lord Chancellor Thurlow 

repeated his objection of the previous year, that the 

purpose of the bill was 

to contend against what had been the uniform 
practice of judges for many years past, and 
to undermine that policy upon which the law 
of this country had stood for ages, and had 
risen us to as great legal freedom as that of 
any country in the world. 

He "could not think that their lordships would be well 

pleased to give their sanction to a measure that conveyed a 

general censure upon the magistracy of this country. u38 

The peers agreed to a motion by Lord Kenyon that the judges 

of King's Bench and Common Pleas should be asked to address 

the legal issues involved in prosecution of seditious libel. 

The House of Lords agreed on 27 April to consult the judges 

before proceeding further on the bill, over the objections 

of Lord Lauderdale and, surprisingly, given that he had 

brought up the issue of judicial opinion the previous year, 

Lord Loughborough.39 The House of Lords submitted seven 

questions to the judges for consideration. The peers 

reviewed the "Opinion of the Judges" on 11 May 1792. 

37Ibid., 726-742. 

38Ibid. , 29 ( 20 March 1792): 1038-1039. 

39Ibid., 29 ( 27 April 1792): 1294-1295. 
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Lord Mansfield and the other judges defended their own 

and their predecessors' actions in cases of seditious libel. 

In answer to the first question, whether "criminality or 

innocence" of the paper was a matter of fact or of law, the 

judges declared "that the criminality or innocence of any 

act done ... is the result of the judgment which the law 

pronounces upon that act, and must therefore be in all 

cases, and under all circumstances, matter of law, and not 

matter of fact. " 40 Asked whether truth of an allegation 

could be a mitigating factor, the judges stated clearly 

that truth was not "material." The judges "consider this 

doctrine so firmly settled, and so essentially necessary 

to the maintenance of the king's peace, and the good order 

of society, that it cannot now be drawn into debate." 41 

Furthermore, "[t]he crime consists in publishing a libel; 

a criminal intention in the writer is no part of the 

definition of the crime of libel at the common law." 42 

The judges eventually came to some point, although as 

Earl Camden, the erstwhile Chief Justice Pratt of Common 

4 0 Ibid . 
1 

2 9 ( 11 May 1 7 9 2 ) : 13 61-13 6 2 . 

41Ibid.l 1362. 

42 Ibid. I 1365. 
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Pleas, noted, "the answer of the judges left the question 

untouched. " 43 Asked whether a judge should simply charge 

the jury by informing them of his opinion on the law, but 

allowing the jury to render the whole verdict in the case, 

as judges did in virtually all other felony prosecutions, 

the judges replied that it was left to the judge "to 

declare to the jury what the law is." It was the jury's 

responsibility "if they will find a general verdict upon the 

whole matter in issue, to compound that verdict of the fact 

as it appears in evidence before them, and of the law as it 

is declared to them by the judge."H The opinion was 

neither definitively for or against the general verdict 

in seditious libel cases. 

The legal opinion, like many juridical pronouncements 

before and since, left the matter just as confused as 

before. Earl Camden clearly stated the conclusion that the 

House of Commons had already reached, that "[i]t was to the 

jury, and to the jury only, that a question of libel should 

be submitted; and as this had been doubted, it was proper 

the point should be set at rest. " 45 Debate in the House of 

Lords turned toward Fox's Libel Bill as it means to address 

43Ibid., 1370. 

Hibid., 1369. 

4 5 Ibid . , 2 9 ( 16 May 1 7 9 2 ) : 14 0 5 • 
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the procedural irregularity that the law of seditious libel 

perpetuated in the courts. 

Fox's Libel Bill passed the House of Lords on its third 

reading 11 June 1792. A protest by seven members, including 

Lord Kenyon, was registered. 46 The 1792 Libel Act provided 

that 

the jury sworn to try the issue may give 
a general verdict of guilty or not guilty 
upon the whole matter put in issue upon 
such indictment or information; and shall 
not be required or directed, by the court 
or judge before whom such indictment or 
information shall be tried, to find the 
defendant or defendants guilty, merely 
on the proof of the publication by such 
defendant or defendantft of the paper 
charged to be a libel. 

Fox's Libel Act introduced an incremental procedural 

change into the law of seditious libel. "It changed only 

the functions of certain parts of the machinery by which the 

law of defamation was administered. But that change had 

very important reactions upon the substantive law." It 

was these substantive changes that had most bothered Lord 

Mansfield since the 1760s. The whims of a jury blinded 

46 Ibid., 1537-1538. 

4719 Statutes, 32 Geo. 3, c. 60. The Libel Act was 
amended in 1843, 1845, and 1888. See Lord Halsham, ed., 
Halsbury's Laws of England, 4th ed., Vol. 28 (London: 
Butterworth's, 1979), paragraph 289. 
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by sympathy to the views expressed in a publication under 

indictment would make the law uncertain. In Mansfield's 

view, explication of the law depended on stare decisis and 

a reasonable reliance on precedent. In cases of seditious 

libel after Fox's Libel Act, it was "impossible to tell in 

borderline cases whether a jury [would] adjudge this or that 

publication to be a libel. " 48 From a jurist Is standpoint I 

Mansfield's fears were justified, but from that of the 

administration, little had really changed. Prosecutions for 

seditious libel continued, with varied degrees of success. 

During the 1793-1794 war with France, "some reformers 

whose opinions were extravagant, and whose language was 

intemperate . . . were saved from the gallows only by 

righteous verdicts of juries. n49 

George III issued a proclamation against seditious 

writings 21 May 1792, even before Fox's Libel Act had 

received the consent of the House of Lords. Alarmed 

by the continued agitation for republican reforms by the 

Association and other groups, the King asked that the House 

of Commons aid him in full enforcement of laws against 

seditious writings in order to protect "the public peace and 

prosperity, and to preserve to all our loving subjects the 

48Holdsworth, History, 10: 692. 

49Macaulay, History of the Eighteenth Century, pp. 198-
199. 
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full enjoyment of their rights and liberties, both religious 

and civil." 50 The House of Commons' reply to the King's 

concerns was respectful. It condemned the activities of any 

organization spreading discord, deeming it "the peculiar 

duty of every good citizen to discourage and counteract 

every attempt, direct or indirect, against public order 

and tranquillity.'' Edward Grey, himself a founder of the 

Friends of the People, moved to amend the address to include 

the observation that "his majesty's government is already 

vested with sufficient powers to punish any open violation 

of the law." If seditious writings "have for any length of 

time been published and circulated with impunity" perhaps it 

was his majesty's ministers who had behaved criminally "in 

not sooner taking such measures as were necessary for the 

purpose of bringing to punishment the authors of such 

publications ... Sl Grey's amendment was defeated. 

George III admitted to Pitt after the debate in 

Commons that he was not sorry that "those of a more venomous 

description have shewn themselves by the warmth of their 

soibid., 29 (21 May 1792): 1476-1477. 

51 Ibid., 1488. 



opposition, at the same time not daring to prove the 

smallness of their number by venturing a division. n52 

Charles James Fox was one of those vile souls. He 
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opposed the address to the King, but his assurances that the 

security of the nation was not threatened by open political 

discourse had little influence in parliament. The 

example of the French revolt was not neglected by the 

parliamentarians. In addition, war with France looked more 

likely than it had one year before. Unity of purpose was 

vital to project the proper military image to the potential 

foe. Fox's defense of the revolution and his opposition to 

measures suspending habeas corpus in 1794, to the 

Treasonable Practices Bill and Seditious Meetings Bill 

of 1795 diminished his influence in parliament. 53 

The House of Lords added their support to Commons' 

address answering the King's proclamation of 21 May 1791. 

His Royal Highness the Prince of Wales, the future George 

IV, made his maiden speech in the Lords in support of the 

52George III to William Pitt, 26 May 1792, in The Later 
Correspondence of George III, edited by A. Aspinal, 5 vols., 
Vol. 1, December 1783 to January 1793 (Cambridge: Cambridge 
University Press, 1962), p. 597. 

5319 Statutes, 34 Geo. 3, c. 54; L. G. Mitchell, 
Charles James Fox and the Disintegration of the Whig Party: 
1782- 1794, Oxford Historical Monographs, edited by J. A. 
Gallagher 
et al. (London: Oxford University Press, 1971), pp. 194-238 
passim. 
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Commons' address to his father. He asserted that he owed 

his position to the "love, the friendship, and the 

benevolence of the people, and their cause I will never 

forsake so long as I live. "54 That the spendthrift son 

could pledge such devotion to the King who had so 

inconveniently deprived him of access to the throne only 

four years before illustrates the movement of support in 

parliament away from the factions of the opposition toward 

the King and his ministry. William Pitt would maintain 

control of parliamentary debate throughout most of his 

premiership. 

The law of seditious libel, revised in practice by 

Fox's Libel Act of 1792, survived the repressive measures 

of the administration during the Napoleonic Wars intact, 

although the concept of free expression was again deemed to 

be a danger by the state and by some members of the press. 

This is hardly surprising, given the lurid examples provided 

by the French Revolution. The Times commented on th~ 

Seditious Assemblies Bill passed in 1795, noting that, 

"Licentiousness of speech and writing, if not restrained by 

salutary laws, will inevitably destroy that regard to rank 

and station which is necessary to preserve, or Society must 

54 rbid., 1516. 



be dissolved." "[I]ll timed clamours for liberty" were 

of more danger to individual freedom than government was 

since, "[a] right to do what is necessary must be vested 

somewhere, and must be exerted. Authority, indeed, is of 

110 

an encroaching nature, and so is aversion to authority; and 

freedom unrestrained is power unrestrained." Those "who 

declaim for liberty in the spirit of faction, and demand 

it with insolence in the midst of its enjoyment" should be 

"justly dreaded," since "not content with being free, they 

want to rule. nSS The suspension of rules guaranteeing some 

measure of allowable political dissent during times of 

national emergencies, foreign or domestic, is, rightly or 

wrongly, common to most societies. 

That the British state has policed political comment 

since 1792 does not mean that the agitation of the late 

eighteenth century came to naught. It merely illustrates 

that a given law is not immutable. Rather, it acts instead 

as a guide to define tolerable social and political 

behavior. The use of some jury, whether it be the jury 

called "public opinion" or the legal entity chosen to 

represent the public view, to set these limits was an 

admission by the state that the press had become part of 

the political process as a viable avenue for expression 

55The Times, 22 December 1795, 4a; 19 Statutes, 36 Geo. 
3, c. 8; idem, c. 7. 



in a society that limited political participation to 

the propertied classes. Tolerance of political dissent 

increased in the nineteenth and twentieth centuries along 

with the franchise. 56 
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The state resisted the abandonment of the general 

warrant as a method of enforcement of seditious libel in 

the 1760s and only grudgingly supported the general verdict 

in the 1790s. Administration was hesitant to abandon the 

traditional practices of its predecessors. In the 

nineteenth century, the innovations of the 1700s were 

established in practice and became themselves traditions. 

The cycle was begun again, but on a much wider scale. The 

agitations against the general warrant in the public and 

against the special verdict in parliament served as 

rhetorical tools and perhaps even as examples for new 

radicals attempting to.change the basis of English society. 

Catholic Emancipation in 1829, parliamentary reform in 1832 

and 1867, and the adoption of Chartist demands throughout 

the nineteenth and early twentieth centuries were built on 

the examples of the eighteenth-century agitations. 

The results of the movements regarding the general 

warrant and the general verdict were by no means the only 

possible influences on later reformers. Nor, perhaps, were 

56wade and Phillips, Constitutional Law, p. 492. 
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these examples even consciously controlling. But these 

debates can no longer be ignored as practical illustrations 

of the melding of protest and, especially important, of 

accommodation by the state that wrought important changes 

in British society after 1760. 
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