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I. "EXCUSE ME, CONGRESS, YOUR NONUNIFORMITY IS SHOWING" 1

Debtor approaches her favorite creditor and seeks a loan for the
purchase of a $10,000 widget machine. Debtor plans to use this widget
machine to generate income with which to repay the loan, but she needs
time to do so. Creditor wants to make the loan, but only on the condition
that Debtor agrees to terms that help mitigate its risk. Among such terms,
Creditor requires that Debtor insure the machine, execute a security
agreement listing the machine as collateral, and agree to be liable for
Creditor's attorneys' fees in the event it is forced to foreclose on the
collateral.2  The contract for attorneys' fees plays a pivotal role in
Creditor's decision to loan the money; without it, foreclosure may very well
cost Creditor more in attorneys' fees than what it loaned Debtor in the first
place. But, because of the agreement, Creditor (and its investors) can rest
assured that in the event of default, the most Creditor could lose is $10,000
if it fails to recover any value from the collateral.3 However, if the Debtor
files for bankruptcy in the Western District of Texas,4 then the contract for
those attorneys' fees will be ignored, and the claims for those fees will be
completely disallowed in the case. Thus, Creditor will face a Hobson's
choice: either gamble with the possibility of a loss exceeding the $10,000
loan by pursuing its claim, or give up on ever seeing another dime from
Debtor or her estate.5

This Comment addresses the split in authority regarding the
allowance-or disallowance-of contractual post-petition attorneys' fees in
bankruptcy.6 In 2007, the split was almost closed when the Supreme Court

1. "The Congress shall have power to . . . establish . . . uniform laws on the subject of

bankruptcies throughout the United States." U.S. CONST. art. I, § 8, cl. 1, 4 (emphasis added).

2. Additional terms such as interest and late fees will, presumably, be included in the agreement,

but those terms are not the subject of this Comment.

3. Although state law governs the extent and validity of property interests and can affect the

overall recovery, those jurisdictional differences are outside the scope of this Comment. See Butner v.

United States, 440 U.S. 48, 54 (1979) (holding that property interests for purposes of bankruptcy are

determined by applicable state law).

4. The Western District of Texas is only one of many jurisdictions causing the split in authority

with regard to the allowability of post-petition attorneys' fees. See infra note 6.

5. Even if the collateral was able to satisfy the full amount of the loan, the bank would still be

worse off for pursuing its interest in some jurisdictions because the necessary attorneys' fees might

easily exceed $10,000. Thus, although the bank would recover $10,000 worth of collateral, if the legal
fees to recover the collateral reached $25,000, the bank would likely give up on pursuing its interests

altogether. The only practical way the bank could mitigate the expenses incurred by foreclosing is by

severely over-collateralizing the loan to ensure it maintains an oversecured status under 11 U.S.C.

§ 506(b).

6. See In re Seda Fr., Inc., No. 10-12948-CAG, 2011 WL 3022563, at *7 (Bankr. W.D. Tex. July

22, 2011) (holding an unsecured creditor's post-petition attorneys' fees are disallowed by the interaction

between § 502(b) and § 506(b) of the Code). But see In re Holden, 491 B.R. 728, 738 31 (Bankr.

E.D.N.C. 2013) (holding an unsecured creditor's post-petition attorneys' fees are allowed by that same

interaction). The analytical differences of these two cases form the gravamen of this Comment. See

infra Part IV.
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I. "EXCUSE ME, CONGRESS, YOUR NONUNIFORMITY IS SHOWING"'

Debtor approaches her favorite creditor and seeks a loan for the
purchase of a $10,000 widget machine. Debtor plans to use this widget
machine to generate income with which to repay the loan, but she needs
time to do so. Creditor wants to make the loan, but only on the condition
that Debtor agrees to terms that help mitigate its risk. Among such terms,
Creditor requires that Debtor insure the machine, execute a security
agreement listing the machine as collateral, and agree to be liable for
Creditor's attorneys' fees in the event it is forced to foreclose on the
collateral.2  The contract for attorneys' fees plays a pivotal role in
Creditor's decision to loan the money; without it, foreclosure may very well
cost Creditor more in attorneys' fees than what it loaned Debtor in the first
place. But, because of the agreement, Creditor (and its investors) can rest
assured that in the event of default, the most Creditor could lose is $10,000
if it fails to recover any value from the collateral.3 However, if the Debtor
files for bankruptcy in the Western District of Texas,4 then the contract for
those attorneys' fees will be ignored, and the claims for those fees will be
completely disallowed in the case. Thus, Creditor will face a Hobson's
choice: either gamble with the possibility of a loss exceeding the $10,000
loan by pursuing its claim, or give up on ever seeing another dime from
Debtor or her estate.5

This Comment addresses the split in authority regarding the
allowance-or disallowance-of contractual post-petition attorneys' fees in
bankruptcy.6 In 2007, the split was almost closed when the Supreme Court

1. "The Congress shall have power to ... establish . . . uniform laws on the subject of
bankruptcies throughout the United States." U.S. CONST. art. I, § 8, cl. 1, 4 (emphasis added).

2. Additional terms such as interest and late fees will, presumably, be included in the agreement,

but those terms are not the subject of this Comment.
3. Although state law governs the extent and validity of property interests and can affect the

overall recovery, those jurisdictional differences are outside the scope of this Comment. See Butner v.
United States, 440 U.S. 48, 54 (1979) (holding that property interests for purposes of bankruptcy are
determined by applicable state law).

4. The Western District of Texas is only one of many jurisdictions causing the split in authority
with regard to the allowability of post-petition attorneys' fees. See infra note 6.

5. Even if the collateral was able to satisfy the full amount of the loan, the bank would still be
worse off for pursuing its interest in some jurisdictions because the necessary attorneys' fees might
easily exceed $10,000. Thus, although the bank would recover $10,000 worth of collateral, if the legal
fees to recover the collateral reached $25,000, the bank would likely give up on pursuing its interests
altogether. The only practical way the bank could mitigate the expenses incurred by foreclosing is by
severely over-collateralizing the loan to ensure it maintains an oversecured status under 11 U.S.C.
§ 506(b).

6. See In re Seda Fr., Inc., No. 10-12948-CAG, 2011 WL 3022563, at *7 (Bankr. W.D. Tex. July
22, 2011) (holding an unsecured creditor's post-petition attorneys' fees are disallowed by the interaction
between § 502(b) and § 506(b) of the Code). But see In re Holden, 491 B.R. 728, 738-31 (Bankr.
E.D.N.C. 2013) (holding an unsecured creditor's post-petition attorneys' fees are allowed by that same
interaction). The analytical differences of these two cases form the gravamen of this Comment. See
infra Part IV.

[Vol. 2:2



2(B) OR NOT 2(B)?

heard Travelers Casualty & Surety Co. of America v. Pacific Gas &
Electric Co., yet the Court balked at fully answering the question.7 Because
the Court left the door open, the view denounced in Travelers slipped out
the back and returned with a new name and a fresh look.8 No longer called
the "Fobian Rule," the view (disallowing the fees earned in bankruptcy
litigation) enjoys fresh footing in In re Seda France; but strong opponents
to the doctrine still linger.9

To adequately answer the question of whether contractual post-petition
attorneys' fees should be allowed in the bankruptcy estate's distribution, it
must first be understood what constitutes a claim in bankruptcy. Thus, Part
II will begin the analysis by explaining the unique way a bankruptcy court
finds a claim. 10 After Part II shows that the fees meet the Bankruptcy
Code's (the Code) definition of claim, Part III will pick up the baton and
discuss the Code's process for allowing or disallowing claims." Because
the question of allowance or disallowance forms the crux of the
jurisdictional split addressed herein, Part IV will then demonstrate the
differing analytical approaches taken on each side of the allowance
argument. 12  Finally, Part V will attempt to deflate the majority's
arguments, bring home the conclusion that fees should be allowed (as
unsecured claims at the very least), and recommend a few options for
resolution. "

II. CLAIM DETERMINATION: ATTORNEYS' FEES WELCOME

There are several ways in which to preclude a creditor from recovering
from the debtor's estate; one of which is arguing that the creditor has no
claim at all. 14 While the term seems common sense, the Code's definition
of a claim is one of the unique difficulties distinguishing it from state law. 15

Further complicating matters, the creditor may enter the bankruptcy
proceeding only to argue that it has no claim at all; thus, finding a claim vel
non has certain advantages and disadvantages for creditors seeking to

7. See Travelers Cas. & Sur. Co. of Am. v. Pac. Gas & Electric Co., 549 U.S. 443 (2007).
8. See infra text accompanying note 83.
9. See infra Part IV.C.

10. See infra Part II.
11. See infra Part III.

12. See infra Part IV.

13. See infra Part V.
14. See generally 11 U.S.C. §§ 726, 1129, 1325 (2012) (conditioning disbursement of the estate or

confirmation of the plan on allowed and disallowed claims only). The categorization of a claim as
allowed or disallowed necessarily requires that first a claim must be established. See id. § 502(a)
(incorporating the term "claim" in the finding of an allowed or disallowed status).

15. For example, the Supreme Court has held that criminal restitution obligations were
dischargeable claims in Chapter 13 cases. See Pa. Dep't of Pub. Welfare v. Davenport, 495 U.S. 552
(1990).

2015]
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recover from the debtor, and occasionally it is in the claimant's best interest
that a court refuses to classify the creditor's right to payment as a claim.'6

Section 101(A)(5) of the Code defines the existence of a claim and
states that a claim is a "[creditor's] right to payment.', 17 As simple as that
may sound, the statute introduces some confusion when it excludes several
factors from precluding the establishment of a claim-factors that would
likely preclude the claim under most states' laws.' 8 For example, whether a
right to payment has actually manifested is irrelevant to whether a claim
exists.19 Essentially, with regard to the existence of a claim, it makes no
difference that a claimant has no legal right to payment at the time of
petition, only that the relationship between the claimant and the debtor (at
the time of petition) establishes the claimant's potential right to recover on
a claim at some time in the future. 20  Therefore, finding a claim will
sometimes require speculation into future events.2'

So, when does a claim actually arise? Several tests have been
employed to answer this crucial question.22 Of the three primary tests used,
the "accrued state law claim test" has been largely rejected due to its overly
narrow interpretation of § 105.23 In that test, a claim is said not to exist
unless a state law claim has already accrued pre-petition.24 In the context of
post-petition attorneys' fees, this test would likely preclude the
establishment of a claim for bankruptcy purposes since the attorneys' fees
for the bankruptcy proceedings occur only after the petition is filed.25

Courts also use the "conduct test" to determine the existence of a pre-
petition claim.26 Under this test, the debtor's pre-petition conduct giving

16. See infra text accompanying note 37.
17. See 11 U.S.C. § 101(5) (2012).
18. Id. (stating that a right to payment is a claim "whether or not such right is reduced to judgment,

liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal, equitable,
secured or unsecured..

19. Id.
20. See Grady v. A.H. Robins Co., 839 F.2d 198, 203 (4th Cir. 1988) (finding a pre-bankruptcy

claim for the post-bankruptcy tort liability of the debtor). The probability of success on a claim does,
however, affect the value of the claim if a claim is determined. See 11 U.S.C. § 502(c) (requiring the
judge to estimate the amount of a contingent claim).

21. This Comment does not attempt to discuss the process of such claim prediction.
22. Epstein v. Official Comm. of Unsecured Creditors of Estate of Piper Aircraft Corp. (In re Piper

Aircraft, Corp.), 58 F.3d 1573, 1576 (lth Cir. 1995) ("[C]ourts have developed several tests to
determine whether certain parties hold claims pursuant to [11 U.S.C. § 101(5)]: the accrued state law
claim test, the conduct test, and the prepetition relationship test.").

23. Id. at 1576 n.2.
24. Id.
25. However, there is an argument that a claim exists even under this restrictive test. It is plausible

that a creditor, in anticipation of a debtor's bankruptcy, might accrue pre-petition fees in an attempt to
collect pre-petition under state law and then continue into bankruptcy once the petition is filed.

26. In re Piper Aircraft Corp., 58 F.3d at 1577 (stating that the "conduct test" results in a claim
when "the conduct giving rise to the alleged liability occurred"). This type of test begs the argument
that any type of pre-petition conduct between the debtor and the claimant that actually manifests in a
post-petition right to payment should be classified as a claim. See id.

[Vol. 2:2
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rise to the post-petition right to payment is what determines when the claim
arose. 27 Additionally, this test drastically broadens the determination of a
claim because it pays no regard to the existence of a relationship between
the debtor and creditor. 28 Arguably, the existence of a claim could be found

for claimants who might not even exist at the time of petition. 29 Although
this test would clearly result in the finding of a claim for post-petition fees,
it is likely not the best test for the particular circumstance of contractually
agreed-to liabilities.

The most applicable test for post-petition fees, the "prepetition
relationship test," was adopted (and slightly modified) in In re Piper
Aircraft Corp. to bridge the contrasting results between the limited scope of
the accrued state law claim test and the over-broad scope of the conduct
test. 0 The "Piper test" requires that (i) events occurring pre-confirmation
of the post-bankruptcy plan establish a relationship between the debtor and
the claimant, and (ii) the basis for the debtor's liability is the pre-petition
conduct.3 ' This test most conclusively establishes a claim for post-petition
attorneys' fees because (i) the contractual agreement to those fees occurred
pre-petition and established a relationship between the parties, and (ii) the
agreement forms the basis for the debtor's liability.3 2

Fortunately, recovering attorneys' fees for the participation in the
bankruptcy case will never require the level of speculation required in many
tort claims or the litigation of unborn claimants' rights. The right of
payment for attorneys' fees is largely determined by state law. 3  And
because the bankruptcy definition of claim is often more broad than the
state law definition, attorneys' fees will easily satisfy the Code's
requirements.3 4 But, because both the laws governing secured transactions
and those governing contract enforcement are matters of state law, the
effectiveness of a provision awarding recovery of attorneys' fees in a

27. Id.

28. Id.
29. Id. Therefore, finding a claim under the broad scope of the conduct test would preclude those

after-born claimants from recovering on a right to payment for which it was impossible for them to
assert at the time of petition. See generally Jones v. Chemetron Corp., 212 F.3d 199, 209-10 (3d Cir.
2000) (highlighting the difficulty in the conduct test approach where one of the plaintiffs was not born
until two years after the debtor's discharge in bankruptcy). Compared to a claimant who actually exists
at the time of petition but has yet to realize an accrued claim, the inclusion of the after-born claimant
extends too far for some jurisdictions. See Cal. Dep't of Health Servs. v. Jensen (In re Jensen), 995 F.2d
925, 921-31 (9th Cir. 1993); In re Chateaugay Corp., 944 F.2d 997, 1003-04 (2d Cir. 1991).

30. See In re Piper Aircraft, 58 F.3d at 1577 (creating the "Piper test" which requires both a pre-
petition relationship and pre-petition conduct for the finding of a claim).

31. Id.

32. Id.

33. See Butner v. United States, 440 U.S. 48, 55 (1979) (holding that property interests for
purposes of bankruptcy are determined by applicable state law).

34. Id.

2015]
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subsequent state law action within a security agreement will depend on the
state law enforceability of that provision."

The consequence of either finding or failing to find a claim as defined
by the Code is both significant and far-reaching. As mentioned above, the
Code's treatment of claims sometimes encourages a party to participate in a
bankruptcy proceeding for the purpose of arguing that a claim does not
exist.3 6 This results because the consequence of finding a claim is that a
claim is discharged in bankruptcy, and a non-claim is not.3 7  Therefore,
post-bankruptcy attempts to recover on a cause of action may be stayed if
the right to payment would have been a claim and, thus, settled by the
debtor's completion of the bankruptcy process.38 The discharge of this
claim will preclude post-bankruptcy claimants from recovering in any post-
petition court; furthermore, those claimants participating in the bankruptcy
will be forced to accept the bankruptcy settlement as full satisfaction of its
claim.3 9

In the context of post-petition attorneys' fees that were agreed to in a
pre-petition contract, it is likely that because the claim arose pre-petition (as
determined by the Piper test) and is enforceable as a matter of state law, the
fees will be considered a claim. 40 Therefore, creditors have no choice but to
bring their claim for post-petition fees as part of their underlying claim for
whatever payment they are seeking. However, determining that a claim
exists only begins the analysis, rather than ending it; the next step is to
determine whether the claim is "allowed" under § 502.

III. ATTORNEYS' FEES MAY BE WAITING IN LINE, BUT THE
§ 502(B)OUNCER DETERMINES WHO GETS IN THE DOOR

As previously discussed, whether a debtor is freed from a debt by
discharge depends first on whether the claimant has a bankruptcy claim at
all. 41  As opposed to the claim determination, which broadens the

35. See 11 U.S.C. § 502(b)(1) (2012). For the purposes of this Comment, it is assumed that any
such provision is enforceable under state law.

36. See Grady v. A.H. Robins Co., 839 F.2d 198, 199 (4th Cir. 1988). There, the petitioner argued
that her right of payment should not be classified as a claim so that her claim would not be subject to the
original bankruptcy proceeding. See id. at 200 ("Mrs. Grady ... [contends] that her claim falls outside
the protection of the automatic stay.").

37. See id. Additionally, the claim must be allowed under § 502 in order to be discharged. See
infra Part III. Although a claim may be excepted from discharge for certain reasons, such is not
assumed for the purpose of this Comment. See 11 U.S.C. § 523.

38. See 11 U.S.C. § 362(a)(1) (2012) (precluding the process of collection on a pre-petition claim).
See also Grady, 839 F.2d at 200 (urging the court to find no claim to avoid the automatic stay of
§ 362(a)).

39. Grady, 839 F.2d at 200.
40. It is not frequently argued that post-petition fees are not claims, and neither of the two

demonstrative cases excludes the fees for lack of such status. See infra Part IV.
41. See supra note 14.

[Vol. 2:2
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bankruptcy scope beyond state law limits, the allowance determination acts
to restrict the amount of claims that may be satisfied through bankruptcy. 42

After the court finds a claim, it then designates how much of that claim will
be allowed; the allowed portion of the claim is paid out of the estate's
property, and the disallowed portion is not. The allowance question forms
the split between the circuits with regard to post-petition attorneys' fees, but
before diving into the intricacies of the arguments, it is important to note
the purpose of § 502 of the Code.

Section 502(a) determines whether a claim will be acknowledged in
the Code's distribution priority structure where it states, "A claim or
interest ... is deemed allowed, unless a party in interest ... objects." 43 On
its face, this provision appears to conflate allowance with the finding of a
claim, and in fact, courts read this provision to create a presumption of
allowance for any and all pre-petition claims.44 Thus, § 502(a) acts to allow
all claims and creates a procedural shift in burden to the debtor to object to
the validity of the claim and prove that all or a portion of that claim should
be disallowed.45

Furthermore, § 502(b) states that "if such objection to a claim is made,
the court ... shall determine the amount of such claim . . . , and shall allow
such claim..., except to the extent that .... " Here, the Code lists nine
categories of claims that will be disallowed upon the debtor's objection.47

Out of the nine, § 502(b)(1) is the only relevant disallowance provision of
§ 502(b) with regard to post-petition attorneys' fees. 48  The very existence
of § 502(b) has created considerable litigation regarding which category
certain claims fall into, 49 and it appears that this point is where part of the

50interpretive difference between the jurisdictions arises.

42. Compare II U.S.C. § 10 1(5) (broadening the definition of claim beyond common state law
definitions of the term), with II U.S.C. § 502(b) (listing exceptions to what is allowed as a claim). See
generally II U.S.C. § 507 (creating a priority structure that only provides for allowed claims).

43. See II U.S.C. § 502(a). See also II U.S.C. §§ 726, 1129, 1325 (conditioning disbursement of
the estate or confirmation of the plan on allowed claims).

44. See Stancill v. Harford Sands Inc. (In re Harford Sands Inc.), 372 F.3d 637, 640 (4th Cir.
2004).

45. Fed. R. Bankr. P. 3001(f) ("A proof of claim executed and filed in accordance with these rules
shall constitute prima facie evidence of the validity and amount of the claim.") (emphasis added).

46. 11 U.S.C. § 502(b).

47. Id. § 502(b)(1)-(9). Interestingly, this begs the conclusion that even post-petition interest
(disallowed in § 502(b)) is initially allowed and only subject to disallowance upon the debtor's
objection. Thus, if a debtor fails to object, the post-petition interest will remain an allowed claim.

48. See Travelers Cas. & Sur. Co. of Am. v. Pac. Gas & Electric Co., 549 U.S. 443 (2007) (holding
that § 502(b)(1) is the only provision that could expressly disallow the fees). A deeper look at
Travelers' discussion of post-petition attorneys' fees and that opinion's reason for allowing those fees
will be addressed in Part IV.

49. Id. at 450-51 (addressing whether post-petition attorneys' fees claims fall within any of the
nine exceptions under § 502(b)).

50. Compare In re Seda Fr., Inc., No. 10-12948-CAG, 2011 WL 3022563, at *7 (Bankr. W.D.
Tex. July 22, 2011) (reading a negative implication into the Code because of the language in § 502(b)
and § 506(b)), with In re Holden, 491 B.R. 728, 738-39 (Bankr. E.D.N.C. 2013) (interpreting § 502(b)

2015]



B USINESS & BANKRUPTCY LAW JOURNAL

Section 502(b)(1) states in relevant part that a claim is disallowed if
"such claim is unenforceable against the debtor, under ... applicable law
for a reason other than because such claim is contingent or unmatured[.],,5 1

This provision precludes the formation of rights based solely in the Code
and disallows claims only if, as vested interests, they would be
unenforceable against the debtor.52  The range of possibilities for the
preclusion of post-petition attorneys' fees under § 502(b)(1) is only limited
by the ways in which a party defends against such an agreement under state
law; essentially, an interested party can claim any state law defense the
debtor could assert if attacking the enforceability of the provision outside of
bankruptcy.53  On its face, whether a creditor may seek payment of post-
petition attorneys' fees on grounds that those fees were part of a prepetition,
enforceable contract seems about as clear-cut as legal questions get: the fees
constitute claims, they are allowed unless expressly disallowed, and
because they are not expressly disallowed, the fees are "allowable claims"
as defined in the Code.

Were it as simple as summarizing that § 502(a) acts to allow all claims
subject to the disallowance of some claims under § 502(b), the differing
interpretations would likely not exist. 54  However, the allowance and
disallowance question is further complicated by the language in § 506(b),
which also seems to allow certain claims.55 Arguably, the purported
allowance of claims under this section inferentially precludes those
substantially similar claims that were not expressly allowed in that
section.56

as the only disallowance provision). The precise differing interpretations and arguments will be
discussed in Part IV.

51. 11 U.S.C. § 502(b)(1) (emphasis added).
52. See Vanston Bondholders Protective Comm. v. Green, 329 U.S. 156, 160 (1946).
53. CHARLES J. TABB & RALPH BRUBAKER, BANKRUPTCY LAW PRINCIPLES, POLICIES, AND

PRACTICE 247 (3d ed. 2010). However, any state law defenses to the enforcement of contractually
agreed to attorneys' fees will not be discussed in this Comment, and the presumption that such
agreements are enforceable will support the remainder of this analysis.

54. See 11 U.S.C. § 502(b).
55. The language of § 506(b) addresses allowances not mentioned in § 502(a):

To the extent that an allowed secured claim is secured by property the value of which, after
any recovery under subsection (c) of this section, is greater than the amount of such claim,
there shall be allowed to the holder of such claim, interest on such claim, and any reasonable
fees, costs, or charges provided for under the agreement or State statute under which such
claim arose.

Id. § 506(b) (emphasis added).
56. See generally In re Seda Fr., Inc., No. 10-12948-CAG, 2011 WL 3022563 (Bankr. W.D. Tex.

July 22, 2011) (reasoning that by negative implication attorneys' fees are disallowed by the operation of
§ 506(b) in light of § 502(a)-(b)).
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IV. TRAVELERS FAILS TO BRING PEACE IN THE TURF WAR BETWEEN
§ 502 AND § 506

Many questions of law are analyzed from the perspective of
W.W.S.C.D? (what would the Supreme Court do?), and whether post-
petition fees are disallowed by the negative implication of § 506(b) is no
different. For this question, there is an answer: the Supreme Court would
(and did) avoid the issue altogether.57 As long as § 506(b) is ignored-as
Parts II and III explain-the question whether post-petition attorneys' fees
are allowable as claims appears to be quite readily ascertainable.58

However, the Code is to be read as a whole, 59 and the language of § 506(b),
at the very least, creates ambiguity to the otherwise clear interaction
between § 502(a) and § 502(b).

Section 506(b) naturally flows from § 506(a)-another wordy,
complex statute.60  Although it takes ninety-eight words to express the
concept, the provision determines the amount of the claim that may be
recovered from the value of the secured collateral. 61 The amount of the
debt that exceeds the value of the secured collateral then remains in an
unsecured status for pro rata distribution with the other unsecured
creditors.62 Either way, the entire debt, i.e., the liability on a claim,63 is
accounted for when the creditor's secured and unsecured claims are added
together.64 Thus, by its own terms, the provision takes an otherwise
allowable claim covered by a security agreement and defines it as either an
allowed secured claim or an allowed unsecured claim based on the
collateral's value.65

Section 506(b) begins with the preamble: "To the extent that an
allowed secured claim is secured by property the value of which .. . is
greater than the amount of such claim .... ,,66 Thus, subsection (b) speaks
toward those allowed secured claims that were classified in subsection
(a)(1). In regard to those claims, the provision identifies the effect of
finding a "security cushion," i.e., the effect of the secured collateral's value
exceeding the debt.67  When this security cushion exists, the provision

57. See Travelers Cas. & Sur. Co. of Am. v. Pac. Gas & Electric Co., 549 U.S. 443, 456 (2007).
58. See supra Parts II, III.
59. InreSedaFr.,Inc.,2011WL3022563, at*4.
60. Section 506(a)(1) consists of two sentences, the first consisting of nearly one hundred words.

II U.S.C. § 506(a)(1).
61. Id. The provision states that a creditor has a secured claim in the estate in the pre-determined

amount equal to the securing collateral. Additionally, the provision grants an otherwise unsecured claim
a secured status for the purposes of setoff.

62. Id.
63. 11 U.S.C. § 101(12) (2012).

64. See id. § 506(a)(1).
65. See id.
66. Id. § 506(b).

67. See id.
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allows for a creditor to pull more under its security umbrella.6

Specifically, § 506(b) states that "there shall be allowed to the holder of
such claim, interest on such claim, and any reasonable fees, costs, or
charges provided for under the agreement or State statute under which such
claim arose., 6 9 Because the statute uses the word "allowed," some courts
and debtors have taken this to mean that § 506(b) acts as an additional
allowance section in the Code, while others staunchly oppose this
interpretation.70

A. The Supreme Court Balks at the Post-Petition Fees Question
in Travelers

The Supreme Court decided Travelers for the purpose of overruling
the Ninth Circuit ruling in In re Fobian, a case that also discusses whether
post-petition attorneys' fees are allowable as claims in the bankruptcy
context.7 ' In Fobian, the Ninth Circuit responded to a creditor's objections
to the debtor's reorganization plan, which failed to account for the
creditor's post-petition attorneys' fees incurred as a result of the bankruptcy
litigation. 72  The court announced the Fobian Rule, which stated that
attorneys' fees that result from the litigation in that bankruptcy proceeding
are not allowed claims. 73 However, the court prefaced its holding with the
expressed acknowledgment of the validity of contractual fees for non-
bankruptcy litigation.74 Therefore, the distinction between allowed post-
petition fees and disallowed post-petition fees was based on the particular
way in which those fees were earned.75

The Supreme Court (not so quickly) stepped in sixteen years later to
overrule Fobian with its decision in Travelers.76  Instead of allowing

68. Id. (allowing the creditor to include "any reasonable fees, costs, or charges provided for under
the agreement or State statute under which such claim arose" as part of its secured claim).

69. Id. (emphasis added).
70. Compare In re Seda Fr., Inc., No. 10-12948-CAG, 2011 WL 3022563 at *3-4 (Bankr. W.D.

Tex. July 22, 2011) (stating that exceptions to a general prohibition should follow legislative intent),
with In re Holden, 491 B.R. 728 (Bankr. E.D.N.C. 2013) (interpreting § 502(b) as the only disallowance
provision).

71. See Travelers Cas. & Sur. Co. of Am. v. Pac. Gas & Electric Co., 549 U.S. 443, 455 (2007)
("We granted certiorari to resolve a conflict among the lower courts regarding the Fobian rule[.]").
Interestingly, the Court in Travelers had the opportunity to clarify the pre-existing jurisdictional split
over § 506(b) but elected not to do so on procedural grounds. See id. (declining to decide the issue
because the interpretive argument was not raised or addressed in the lower court). See also Fobian v. W.
Farm Credit Bank (In re Fobian), 951 F.2d 1149, 1153 (9th Cir. 1991) (addressing whether a Chapter 12
creditor could insist upon attorneys' fees being compensated by the Chapter 12 plan as allowable
claims).

72. In re Fobian, 951 F.2d at 1151.
73. Id. at 1153.
74. Id.
75. See id. (disallowing only the post-petition fees that were earned in bankruptcy litigation).
76. See Travelers, 549 U.S. at 452.
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contractual attorneys' fees as a matter of law, the Court held that the
rationale for excluding those fees was unsupported in the Code.77

Importantly, the Court avoided holding that the fees were allowed as a class
and narrowly tailored its holding to overruling the Fobian Rule. 7  The
Court continued to explain how those fees must fall within one of the nine
categories under § 502(b) for the claim to be disallowed. 79 And because the
Ninth Circuit did not find that any of these disallowing circumstances
existed, the Court held that it was wrong to have disallowed the attorneys'
fees in that case.80 Finally, the Court mentioned the particular question of
how § 506(b) interacts with § 502(a) and (b), but instead of addressing the
question, the Court refused to answer because the issue was not properly
briefed or argued in the courts below.8'

B. After Travelers: The Majority View Returns

Even with the Court's holding that the post-petition fees in Fobian
should be allowed unless disallowed by § 502(b)(1), the Court's ambiguous
refusal to answer the interpretive argument in Travelers left enough room
for lower courts and debtors to re-characterize the "majority view" for
continued application.

2

In In re Seda France, a Texas court brought back to life the majority
view in its holding that disallows attorneys' fees. 3 The creditor argued that
its attorneys' fees were allowable because § 502(b) did not disallow the
fees, that the right to payment on the fees arose pre-petition and, thus,
qualified as claims, and that no bankruptcy policy was hindered by the
claim of post-petition fees in this case. 4  However, the court found these
arguments unpersuasive.

77. Id. at 445 ("Because that rule finds no support in the Bankruptcy Code, we vacate and

remand.").
78. In re Seda Fr., Inc., No. 10-12948-CAG, 2011 WL 3022563, at *3 (Bankr. W.D. Tex. July 22,

2011) ("The Supreme Court's holding in Travelers is carefully limited to striking down the Fobian Rule.

It concluded that the Code does not disallow unsecured creditors' claims for attorneys' fees 'based
solely on the fact that the fees at issue were incurred litigating issues of bankruptcy law.' Further, the

Court expressly reserved opinion regarding 'whether, following the demise of the Fobian rule, other
principles of bankruptcy law might provide an independent basis for disallowing' an unsecured

creditor's claim for post-petition attorneys' fees.").

79. Travelers, 549 U.S. at 450.

80. Id. at 453.

81. Id. at 455.

82. See generally In re Seda Fr., 2011 WL 3022563, at *3 (holding that the Travelers opinion left

the post-petition attorneys' fees question open for it to decide) ("Thus, it is up to this Court to make its
own judgment whether post-petition attorneys' fees are allowable."); Mark S. Scarberry, Interpreting

Bankruptcy Code Sections 502 and 506: Post-Petition Attorneys' Fees in a Post-Travelers World, 15
AM. BANKR. INST. L. REV. 611, 617 (2007) (labeling the non-allowing jurisdictions as holding the
"majority" position and the allowing jurisdiction as the confused, minority position).

83. InreSedaFr.,2011WL3022563,at*7.

84. Id. at *2. The court actually enumerated a list of six arguments proposed by Aegis (the

creditor), many of which in rebuttal of the arguments made by the debtor, Seda France. Id. For
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The court, instead, held in favor of the debtor for several different
reasons. First, the court found that, notwithstanding the Travelers decision,
United Savings Association v. Timbers of Inwood Forest Associates, LTD
controlled. In 1988, the Supreme Court decided Timbers, a case regarding a
creditor's claim for post-petition interest on its collateral value."5  The
creditor in that case argued that it lost value (or was inadequately protected
on that value) in its collateral because of the opportunity cost imposed by
the automatic stay.8 6 The Court ruled that the automatic stay provision and
the adequate protection provision do not overcome the Code's disallowance
of post-petition interest in § 502(b)(2) and that § 506(b) only allows that
interest when a creditor is oversecured 8 7

Second, the Seda France court relied heavily on an article by Mark S.
Scarberry that described the various reasons for supporting the majority
view."" Professor Scarberry argued that the intent behind the "amount of
such claim . . . as of the date of the filing of the petition" 9 language in
§ 502(b) is for the bankruptcy court to only allow those claims in the
amount determined at the time of petition and disallow any post-petition
growth in that amount.90 In order to reach this conclusion, both Scarberry
and the court presume that § 506(b) acts as an allowing provision with
regard to post-petition fees.91 Moreover, both conflate the Code's relation
to post-petition interest with post-petition attorneys' fees. 92

Finally, the court addresses the policy reasons for denying post-
petition attorneys' fees. 93  The court argues that the view espousing that
contractual rights should be recognized as an allowable claim fails to
consider that the estate is not owned by the debtor but by the creditors;
therefore, the contract between the debtor and a single creditor should not
deprive the other creditors of value from the estate.94 The court then states
that disallowing those fees is most equitable in light of treating similarly
situated creditors similarly. 95 As mentioned, the Seda France decision falls
within the majority of those decisions regarding the allowance of post-

example, Seda France argues (among other things) that Aegis's claims cannot include the post-petition
attorneys' fees because those claims must be determined on the date of the petition. Id. Additionally,
Seda France argues that awarding attorneys' fees would be inequitable in the bankruptcy scheme. Id.
However, both arguments, as well as Seda France's others, fall short in legal support. See infra Part IV.

85. See United Say. Ass'n of Tex. v. Timbers, 484 U.S. 365 (1988).
86. See id. (interpreting the requirement for adequate protection under § 362 of the Code).
87. See id. at 372-73 ("Since this provision permits postpetition interest to be paid only out of the

'security cushion,' the undersecured creditor ... falls within [§ 502(b)(2)] ... .
88. See In re Seda Fr., 2011 WL 3022563, at *2.
89. 11 U.S.C. § 502(b) (2012).
90. See Scarberry, supra note 82, at 648-49.
91. See In re Seda Fr., 2011 WL 3022563, at *4; Scarberry, supra note 82, at 649.
92. See In re Seda Fr., 2011 WL 3022563, at *4; Scarberry, supra note 82, at 649.
93. In re Seda Fr., 2011 WL 3022563, at *5-6.
94. Id. at *5 ("[T]his argument disregards the fact that the estate belongs not to the debtor, but to

the creditors who bear the entire burden of [the contract] ... .
95. Id.
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petition attorneys' fees. However, ignoring for the moment the fact that all
were decided pre-Travelers and are largely irrelevant in the post-petition
fees question, all seem to express strong sentiments of policy reasoning for
disallowance, but provide little sustenance in the way of textual support in
the Code.

96

C. The Growing Minority View: Picking Up Where Travelers Left Off

A growing number of courts are adopting the view that post-petition
fees are allowable. 97 In re Holden, Inc. is one of the most recent courts
adopting this view. 9" The debtor argued that the fees were not allowed by
§ 502 because they were in relation to wholly unsecured claims.99 The
creditor, while not entirely disagreeing with the debtor's argument, instead
argued that the attorneys' fees constituted an allowed portion of its
unsecured claim; the Holden court agreed.100

The court takes a rather straightforward and simple approach to the
question: it first begins by discussing the purpose of § 502 (a) and (b); next,
it addresses the procedural process of allowing and disallowing claims;
then, it addresses the holding in Travelers and how that holding requires the
result that post-petition attorneys' fees be allowed under the current state of
the Code; and finally it addresses the operative purpose of § 506(b). 101

The court in Holden begins by acknowledging the text of § 502(a) that
states a claim is automatically allowed subject to an interested party's
objection. 0 2 After listing the disallowing provisions in § 502(b), the court
discusses the practical effect of first allowing a claim only subject to an
objection on grounds of disallowance.0 3 The court concludes that it is the
debtor's burden to rebut the claim's presumptive validity, which the debtor

96. See Adams v. Zimmerman, 73 F.3d 1164 (1st Cir. 1996); In re Hedged-Invs. Assocs., Inc., 293
B.R. 523 (D. Colo. 2003); In re Loewen Grp. Int'l, Inc., 274 B.R. 427 (Bankr. D. Del. 2004); In re Pride
Cos., L.P., 285 B.R. 366 (Bankr. N.D. Tex. 2002); In re Saunders, 130 B.R. 208 (Bankr. W.D. Va.
1991); In re Sakowitz, Inc., 110 B.R. 268 (Bankr. S.D. Tex. 1989); In re Canaveral Seafoods, Inc., 79
B.R. 57 (Bankr. M.D. Fla. 1987); In re Marietta Farms, Inc., 2004 WL 3019360 (Bankr. D. Kan. Nov.
15, 2004); In re Line Corp., Case No. 03-13779-LEK (Bankr. W.D. Tex. Nov. 29, 2004).

97. See, e.g., Ogle v. Fid. & Deposit Co. of Md., 586 F.3d 143 (2d Cir. 2009). See also Ctr. Ins.
Co. v. SNTL Corp. (In re SNTL Corp.), 380 B.R. 204, 219-20 (9th Cir. B.A.P. 2007), aff'd, 571 F.3d
826 (9th Cir. 2009) (finding § 506 irrelevant and looking only to § 502 for disallowance). In re Holden,
491 B.R. 728, 734 (Bankr. E.D.N.C. 2013), points out a crucial fact crediting its departure from the
majority position: all of the cases comprising the majority, cited in both Seda France and its
predecessor, In re Electric Mach. Enters., Inc., 479 F.3d 791 (lth Cir. 2007), were decided pre-
Travelers. The majority might not be the majority for much longer.

98. In Holden, the court addressed an undersecured creditor's claim for post-petition attorneys'
fees and held that those fees were allowed claims under the Code. 491 B.R. at 728 (allowing post-
petition attorneys' fees for an undersecured creditor).

99. Id. at 732.
100. See id.
101. See id.
102. Id.
103. Id.
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can only accomplish by showing that the underlying contract for the fees is
unenforceable.

10 4

Next, rather than conclusively dismissing the effect of Travelers, the
court conducts a lengthy explanation of how the Travelers decision did not
fail to address whether post-petition attorneys' fees were allowed, and how
instead, it refused to address whether they were disallowed.'0 5 The court
recognized that Travelers supported the presumption of validity of a claim
for post-petition attorneys' fees and that they were only subject to
disallowance under § 502(b)( 1).106

Finally, the court discusses § 506(b) and explains how the purpose of
this provision has been convoluted by the majority's attempt by to justify
the disallowance of post-petition fees, while presenting an interpretation
that is less complicated (and more congruent to Travelers) than the Seda
France opinion. 10 7 The court concludes that § 502 is solely responsible for
allowance and disallowance, while § 506(b) acts only to classify claims that
are covered by a security agreement. 10

After concluding that the post-petition fees claims were allowable
subject to objection under § 502(b)(1), and that the debtor failed to show
how those claims were unenforceable under the agreement or other law, the
court concluded that the fees were allowable as part of the creditor's
unsecured claim. 109

V. THE DOWNFALL OF THE MAJORITY VIEW

A. The First Nail in the Coffin: Relying on Timbers for Post-Petition
Attorneys 'Fee Analysis

Although In re Seda France was decided in 2011-four years after the
Court's opinion in Travelers" 0 the Seda France court chose to look to
Timbers for guidance instead."' While its decision to ignore Travelers is
clearly expressed," 2 its reason for doing so is not so clear."' What is

104. Id. at 732-33 (citing Stancill v. Harford Sands Inc. (In re Harford Sands Inc.), 372 F.3d 637,
640 (4th Cir. 2004)).

105. Id. at 733.
106. Id.
107. Id.
108. Id. (citing Wetzel v. Advocate Realty Invs., LLC (In re Wetzel), 275 F.3d 1308 (1lth Cir.

2001) (holding that unreasonable attorneys' fees fall to unsecured status for oversecured creditors)).
109. Id.
110. See Travelers Cas. & Sur. Co. of Am. v. Pac. Gas & Electric Co., 549 U.S. 443 (2007).
111. In re Seda Fr., Inc., No. 10-12948-CAG, 2011 WL 3022563, at *4 (Bankr. W.D. Tex. July 22,

2011).
112. Id. at *3 ("Thus, it is up to this Court to make its own judgment whether post-petition

attorneys' fees are allowable.").
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abundantly clear is the fact that Timbers decided the issue of post-petition
interest with regard to the automatic stay's requirement for adequate
protection in § 362(d)(1) of the Code and not the issue of post-petition
attorneys' fees. 114

The court quotes Timbers in saying, "'i]f the Code had meant to give
the undersecured creditor ... interest on the value of his collateral, surely
[§ 506(b)] is where that disposition would have been set forth .. . .

Although it is true that § 506(b) does seem, at first glance, to address the
allowance of post-petition interest, Justice Scalia (in Timbers) discussed an
operation of the Code that the Seda France court completely ignored-the
express disallowance of post-petition interest under § 502(b)(2). 16

Instead of determining whether post-petition attorneys' fees are
disallowed by negative implication of §§ 502 and 506, the discussion of
§ 506(b) in Timbers is used to contradict the petitioner's argument that
post-petition interest is allowed by § 361(d)(1) in addition to § 506(b) as a
matter of adequate assurance. The Timbers application to post-petition
fees is wholly irrelevant because, unlike the request for post-petition
interest, post-petition fees are not expressly disallowed in any part of the
Code, especially not in § 502(b)(1)-(9)118 Had the Seda France court
acknowledged Travelers as the governing case, this conclusion would have
been unavoidable. 119

Instead, the court followed the lead of the majority opinions by relying
on Timbers, which prior to Travelers was likely the most applicable
Supreme Court opinion.120  However, after Travelers, and after the clear
language stating that a court must disallow a post-petition attorneys' fees
claim only by way of § 506(b)(1), the holding in Timbers is no longer the
most applicable case.

113. Id. at *4 (relying on the non sequitur reasoning: there is no reason Timbers should not apply,
therefore it does) ("There is no reason why Justice Scalia's conclusion should not apply equally to
attorneys' fees.").

114. See United Sav. Ass'n of Tex. v. Timbers, 484 U.S. 365, 369 (1988) ("We granted certiorari to
determine whether undersecured creditors are entitled to compensation under 11 U.S.C. § 362(d)(1) for
the delay caused by the automatic stay in foreclosing on their collateral.").

115. See In re SedaFr., 2011 WL 3022563, at *4 (quoting Timbers, 484 U.S. at 372-73).
116. See Timbers, 484 U.S. at 373 ("[T]he undersecured creditor, who has no [security cushion],

falls within the general rule disallowing postpetition interest. See 11 U.S.C. § 502(b)(2). If the Code
had meant to give the undersecured creditor ... interest on the value of his collateral, surely this is
where that disposition would have been set forth .. ") (emphasis omitted).

117. See id. ("Petitioner seeks to avoid [§ 502(b)'s preclusion of post-petition interest] by
characterizing § 506(b) as merely an alternative method for compensating oversecured creditors ... .

118. See supra Part IV.A.
119. See supra Part IV.A. See also Travelers Cas. & Sur. Co. of Am. v. Pac. Gas & Electric Co.,

549 U.S. 443, 453 (2007) ("Here, the Bankruptcy Code does not 'clearly and expressly' compel courts
to [disallow claims for post-petition attorneys' fees]; on the contrary, the Code says nothing about
unsecured claims for contractual attorneys' fees incurred while litigating issues of bankruptcy law. In
light of the broad scope of § 502(b)(1), and our prior recognition that '[t]he character of [a contractual]
obligation to pay attorneys' fees presents no obstacle to enforcing it in bankruptcy'.....

120. InreSedaFr.,2011WL3022563,at*9-10.
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Furthermore, the Timbers argument, as relied upon by Seda France,
actually cuts against the Seda France holding when viewed in proper
context. The Timbers court stated that the claim for post-petition interest
was disallowed by § 502(b)(2) and that the petitioner's arguments fail
because if the legislature was to alter those allowances, it would have done
so within the same provision. 121  Thus, the argument that post-petition
attorneys' fees are disallowed by the negative implication of their allowance
in § 506(b) (as held by the Seda France court) requires the same analytical
flaw as struck down in Timbers: that Congress sought to alter the
allowance/disallowance effect of § 502(a) and (b) in a separate provision
dealing with separate Code concerns when disallowance is already
governed by § 502(b). Here, the Timbers language, when modified to
address the post-petition fees conclusion reached in Seda France, can thus
be used against it in that "[i]f the Code had meant to [disallow] the
undersecured creditor ... [post-petition attorneys' fees], surely [§ 506(b)] is
where that disposition would have been set forth, and not obscured within
the [Determination of Secured Status] provision of [§ 506(b)].' 22

Finally, the Seda France court relied on Timbers for its holding that
"§ 506(b) has the 'substantive effect of denying undersecured creditors
post-petition interest on their claims' and that "[t]here is no reason why
[that] conclusion should not apply equally to attorneys' fees.', 123  But
§ 502(b) provides a very good reason why this conclusion should not apply
equally to attorneys' fees: § 502(b) expressly disallows post-petition
interest, but does not disallow post-petition attorneys' fees.124 Therefore,
where § 506(b) is necessary to re-allow a previously disallowed claim for
post-petition interest, post-petition fees are not subject to the same process,
and the claim for those fees is not wholly dependent upon an existing
security cushion as is the claim for post-petition interest. 125

In relying on precedent, the Seda France court had two relative cases:
Travelers and Timbers.126 It chose to rely on Timbers, as did many of the
pre-Travelers cases, but failed to adapt the Timbers analysis to the ruling in
Travelers. 127

121. See Timbers, 484 U.S. at 373 ("If the Code had meant to give the undersecured creditor...
interest on the value of his collateral, surely this is where that disposition would have been set
forth .. ") (emphasis omitted).

122. See id.

123. In re Seda Fr., 2011 WL 3022563, at *4 (quoting Timbers, 484 U.S. at 372) (emphasis added).

See id. at *8 (citing Jennifer M. Taylor & Christopher J. Mertens, Travelers and the Implications on the

Allowability of Unsecured Creditors' Claims for Post-Petition Attorneys' Fees Against the Bankruptcy

Estate, 81 AM. BANKR. L.J. 123, 149 (2007)).

124. See 11 U.S.C. § 502(b) (2012).

125. Compare § 502(b) (disallowing post-petition interest), with § 506(b) (re-allowing post-petition
interest on oversecured claims).

126. InreSedaFr.,2011WL3022563,at*3-4.

127. Id. at *4.
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B. The Second Nail: Interpreting § 506(b) as an Exception to § 502(a)

Seda France not only relied on the improper authority in rendering its
decision, it also erroneously conflated both § 502(b) and § 506(b) as
governing the allowance of claims. 128 But § 502 is the only Code provision
that addresses whether a claim is allowed or disallowed. 129  A wholly
different interest is served by the language of § 506 that is not considered in
the Seda France opinion-that § 506 acts as a quasi-priority 30 provision
rather than one governing allowance.' 3

As discussed above, the first step after finding a claim is to determine
allowance under § 502 so that the entire pool of debts can be consolidated
and organized. 132 Once complete, and because most debtors' assets cannot
satisfy all the claims, priority must be established as to how much
satisfaction each creditor will receive. "' All claimants in similar
classifications will experience the same treatment. 134 Thus, where the Seda
France court said, "similarly situated creditors must be treated the same," it
was correct with respect to prioritization of already allowed claims. But the
Code does not condition the allowance of a claim on whether it is fair to the
other creditors that yet another creditor joins the pool. 135

A court properly construing § 506(b) never reaches the language of
that provision if a claim is not allowed in the first place. 136  Section 506

128. See SNTL Corp. v. Ctr. Ins. Co. (In re SNTL Corp.), 571 F.3d 826, 842 (9th Cir. 2009)
(finding similar error in that case where "the allowance functions of section 506(b) and 502(b) have
been incorrectly conflated"). There, the court had the same issue with the lower court's application of
§ 506(b) as an allowance provision. Id. Instead, the court held that § 506(b) should only be read to
determine what amount of the allowed claim is to be given secured priority. Id. at 842-43.

129. In re Holden, 491 B.R. 728, 733 (Bankr. E.D.N.C. 2013) ("[T]he only applicable exception [is]
§ 502(b)(1).") (quoting Travelers, 549 U.S. at 449-50).

130. By "quasi-priority," this Comment intends to express that while § 506 is not actually a priority
provision (because priority is determined amongst unsecured claims and has a much more complex
analysis than § 506), it has the same effect of a priority statute in determining what level of satisfaction
the claimant can expect to recover from the estate. See generally 11 U.S.C. §§ 503, 506, 507 (granting
different payment priorities to claims).

131. See Welzel v. Advocate Realty Invs., LLC (In re Welzel), 275 F.3d 1308, 1317-18 (11th Cir.
2001) ("[Section] 506 deals with the entirely different, more narrow question of whether certain types of
claims should be considered secured or unsecured.").

132. Taylor & Mertens, supra note 123, at 142.
133. TABB & BRUBAKER, supra note 53, at 251.

134. Id.
135. See 11 U.S.C. § 502(a) (2012); In re Seda Fr., Inc., No. 10-12948-CAG, 2011 WL 3022563, at

*5 (Bankr. W.D. Tex. July 22, 2011).
136. In re Holden, 491 B.R. 728, 737 (Bankr. E.D.N.C. 2013) ("[T]he underlying determination that

a claim must first be allowed pursuant to § 502 before the determination of secured status pursuant to
§ 506(b) applies in the present case."). The best example of the logical flaw of Seda France is seen
when its reasoning is applied to wholly unsecured claims like that in Holden. See In re Seda Fr., 2011
WL 3022563, at *4. If an unsecured creditor brings a contractual claim for an amount not yet owed, but
is still contractually obligated (i.e., rent or subscription payments), the claim is allowed into the pool of
creditors without any need to consider § 506. Id. But when the claim is secured, the holding in Seda
France would require that § 506 disallow the claim. Id. at *4-7. Furthermore, because prior judgments
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begins with, "[a]n allowed claim of a creditor," indicating a claim must first
be allowed by § 502(a) and survive disallowance by § 502(b) before the
language of § 506(a) or (b) becomes operative. 3 7  The provision then
determines how much of that allowed claim is to be classified as secured. 38

But not all secured claims are fully covered by the value of their security
interest, and what is left over falls to an unsecured status.139 Thus, the
operation of § 506(a)(1) creates a new term used later in the section and
throughout the Code: the "allowed secured claim," which is limited to the
value of the collateral. 40  Therefore, a party will receive 100% satisfaction
on its allowed secured claim, and the difference (when the value of the
collateral does not equal the amount of the claim) will remain unsecured or
grant a security cushion.' 4'

But nowhere in § 506 does the Code express language of
disallowance. 142  Section 502(b) gives an example of the type of language
Congress chose to employ when disallowing a secured claim. 43  And
instead of first allowing a claim in § 502(a) and then disallowing some
claims in § 502(b)-only to cryptically disallow even more by way of
negative implication in § 506(b)-the textual approach explained in Holden
more clearly solves the problem.144

easily satisfy the claim definition, a question arises as to what a majority jurisdiction would do if part of
that judgment consisted of attorneys' fees for that litigation. Such a claim sometimes exists as a matter
of state law and is awarded as a part of the judgment. See TEx. Civ. PRAC. & REM. CODE ANN. § 38.001
(West 2013). And because Travelers holds that fees cannot be disallowed solely because they are
earned in bankruptcy, what then would be a majority court's justification for distinguishing between
them?

137. 11 U.S.C. § 506(a)(1) (2012).
138. Id. (stating that an allowed claim "is a secured claim to the extent of the value of such

creditor's interest").
139. Id. (stating that a claim "is an unsecured claim to the extent that the value of such creditor's

interest ... is less than the amount of such allowed claim").
140. See id. § 506(b) (beginning with "[t]o the extent that an allowed secured claim") (emphasis

added).
141. Furthermore, without the application argued in this Comment, a solvent creditor with a

valueless piece of collateral would escape his obligation to pay the fees even if he had excess funds from
which to pay because they would be disallowed by the negative implication of § 506(b). Although the
principal amount of the loan would be paid in full (if all unsecured creditors received 100 pennies on the
dollar), because the fees are purportedly disallowed, they would not be benefited by the debtor's
solvency as every other contractual creditor would.

142. See 11 U.S.C. § 506.
143. See id. § 502(b) (stating that the court "shall allow such claim.., except") (emphasis added).
144. In re Holden, 491 B.R. 728, 739 (Bankr. E.D.N.C. 2013). The simplicity of the court's holding

demonstrates the soundness of the textual approach:
The purpose of § 502 is to allow or disallow claims. No provision under § 502 expressly
disallows attorneys' fees on unsecured claims. The purpose of § 506 is to determine what
amounts may be recovered from the value of the collateral, not to determine the validity of
the claim. Therefore, [we find] no objection to the validity of the attorneys' fees and that
neither § 502(b) nor any other provision of the Bankruptcy Code expressly disallow
attorneys' fees in conjunction with an unsecured claim ....
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First, the court starts with a broad pool of allowed unsecured claims
from all creditors not disallowed in § 502(b), regardless of whether they are
secured or unsecured. 145 Next, because the court treats secured claims and
unsecured claims differently, it moves to identify which of the claims in the
broad pool should be given the secured treatment. 146 In a practical sense,
because the secured claim is determined on the amount which secures it, the
secured claims will always be satisfied. 147 What is left unsatisfied will be
an unsecured claim by definition. 14  But, because the Code starts with
allowed claims and only then distinguishes which allowed claims receive
the secured status based on the value of the collateral, it follows logically
that the allowed secured claims are selected from amongst the allowed
unsecured class. Thus, the aim of § 506(b) is not to allow both unsecured
and secured claims in general, but to ensure that when a creditor is
oversecured by the collateral, the reach of the secured designation extends
to those claims that would normally be unsecured in the case of an
unsecured creditor.

C. The Last Nail: A Few More Analytical Flaws in the Majority Reasoning

One argument made by the proponents of the majority interpretation is
that post-petition attorneys' fees cannot be allowed because the amount of
the claim allowed is determined under § 502(b) at the time the petition is
filed. 149 The argument comes from the preamble language in § 502(b) that
requires the court to "determine the amount of such claim in lawful
currency of the United States as of the date of the filing of the petition. '

,
15

0

Because the amount of the claim at the time of the filing of the petition is
$0 in the case of post-petition attorneys' fees, the argument holds that those
fees cannot increase after the filing. 151 Furthermore, the argument is geared
towards addressing particular types of claims that "grow" post-petition,
such as unmatured interest on loans. 152 But this reading of § 502(b) would
render meaningless (amongst others) §§ 101(5), 502(b)(6), and 502(c),
which clearly anticipate contingent fee fixing and estimation. 153

As shown in § 502(b) and (c), such a reading is likely not what
Congress intended. Following the preamble, § 502(b)(6) acts to disallow
claims for the contractual damages that would accrue up to a year after

145. See 11 U.S.C. § 502 (not conditioning allowance on secured or unsecured status of the claim).
146. Taylor & Mertens, supra note 123, at 151 (stating that § 506(b) grants certain rights to the

holders of secured claims).

147. See 11 U.S.C. § 506(b).

148. Id.
149. Scarberry, supra note 82, at 654.

150. 11 U.S.C. § 502(b).

151. See Scarberry, supra note 82, at 653.

152. Id. at 649.

153. 11 U.S.C. §§ 101(5), 502(b)(6), 502(c).
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filing the petition. 1
1
4  Thus, if the court were limited to considering the

matured value of the claim at the petition date only, such language in
§ 502(b)(6) would be completely useless, and quite contradictory. 55

Instead, the language only requires the court to "determine" the claim's
amount on the date of petition. It never forbids the estimation of unmatured
claims; in fact, subsection (c) requires it. 156

The clearest reading of §§ 101(5) and 502(b)-(c) requires a conclusion
that Congress intended the court to engage in claim estimation for those
contingent and unmatured claims that cannot be easily defined at the date of
petition.157  Section 502(c) even articulates certain times when such
estimation of unmatured or contingent claims is required. 158  Where the
fixing of a claim would unduly delay the case, or where the claim is based
on an unmatured breach of performance-arguably much like that in the
case of nonperformance on the payment of attorneys' fees-the court must
estimate the amount of the claim for the case to continue. 159  Therefore, in
direct contrast to the argument that the claim is only allowed to the extent
of its liquidated value as of the petition date, the "growth" argument fails to
consider the court's duty in estimating those claims which are contingent
and unmatured, and therefore, they are wholly anticipated.160  In the case of
post-petition attorneys' fees, the amount of the claim as liquidated is
necessarily $0 at the date of the petition; however, § 502(b) requires the
court conduct a hearing to determine the amount.

154. Id. § 502(b)(6).

155. See id.

156. See id. § 502(b), (c).

157. See id. §§ 101(5), 502(b), (c).
158. Id. (requiring the court to estimate the amount of the allowed claims when fixing or liquidating

a presently contingent claim or when the claim is for an equitable remedy for a breach of performance).
159. Id.
160. See Scarberry, supra note 82, at 649. The opposing arguments erroneously conflate post-

petition interest with post-petition attorneys' fees. Post-petition fees do not easily fit into the types of
claims that are disallowed by § 502(b), which seem to "grow" in amount after the petition date.
Interest is earned with respect to the passing of time, and if allowed, the amount of the claim would
increase proportionately with the length of the case, a result no debtor or bankruptcy judge will easily
accept. Additionally, such growth accounts for nothing more than the time value of the money loaned
resulting in a profit to the lender.
Post-petition fees, on the other hand, are earned by the work of the attorneys' employed by the creditor.
Likely, as the introductory hypothetical demonstrates, the agreement for the fees forms some part of the
consideration in the underlying contract, and the debtor has bound himself to the terms of the agreement
in an expectation that if he defaults, he would bear the burden of the creditor's expense in recovering its
claim. Although the creditor is saved the expense of litigation, there is no profit being sought since any
amount recovered will just cover the expenses in the litigation the debtor caused. Thus, post-petition
fees can be more accurately defined as contracted performance of services that have yet to be rendered;
they have very little relation, if any, to post-petition interest that accrues as a way to earn a profit for the
lender.
It then follows that because the litigation expenses had been accounted for up front, the debtor likely
received a lower interest rate, or some other bargained for benefit. Therefore, because the debtor
received a benefit at the time of contracting, so too might have other creditors as a result the debtors
increased ability to pay because of lower interest rates resulting from the post-petition fees agreement.

[Vol. 2:2
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The opposing arguments also err in the assertion that the language in
§ 506(b) would be meaningless if post-petition fees were allowed by
§ 502(a).161 The faulty assumption lies in conflating § 502 allowance with
§ 506's use of the term "allowed.', 162 The argument proposes that if post-
petition fees are already allowed, an oversecured creditor takes no new
benefit in the language of § 506(b). 163  But the argument requires tricky
circular reasoning to reach this conclusion: first, it assumes that post-
petition fees are disallowed (the very object of its conclusion); second, it
assumes that § 506(b) adds the amount to the otherwise allowed claim; thus,
it concludes that because these fees are added by § 506(b), those claims
could not have existed beforehand unless they are to be doubled, which is
clearly not allowed. 16

4

The breakdown occurs because of the argument's failure to consider
that a new class (which may need additional words of allowance) of claims
has been created by § 506(a). 165 No longer is the court dealing with allowed
claims only; it is now dealing with allowed unsecured claims and allowed
secured claims. 66 As such, the Code defines which types of claims are to
fall into this newly created class when a creditor is oversecured. 167 But it
would be error to assume it necessarily follows that a claim is automatically
disallowed merely because it was not allowed into the secured class by
§ 506(b). In fact, that argument is only true with relation to post-petition
interest, because post-petition interest is excluded from the unsecured class
altogether. 1

68

VI. WHY THE MINORITY VIEW WON THE BATTLE AND HOW TO

END THE WAR

A. How the Battle was Won

The key reason for allowing attorneys' fees for post-petition services
lies in the contractual nature of the claim. 169 These claims are not mere
requests for post-petition reimbursements so that a creditor might mitigate
its losses; rather, the claims seek damages for a breach of contractual terms
that were likely part of the consideration in the underlying contract between
the creditor and the debtor. The debtor's and creditor's minds met with the

161. See Scarberry, supra note 82, at 651.
162. Id. at 649.
163. Id. at 653.
164. Id. at 649-50.
165. See infra Part VI.B.
166. See mifra Part VI.B.
167. See 11 U.S.C. § 506(b) (2012).
168. See id. § 502(b).
169. Attorneys' fees for claims brought for breach of contract are made part of the judgment as a

matter of statutory law in Texas. See TEx. CIV. PRAC. & REM. CODE ANN. § 38.001 (West 2013).
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expectation that the debtor's default will cause additional expenses for the
creditor, and in exchange for the creditor's extending value, the debtor
agrees to cover those expenses. The debtor's agreement to be liable for
attorneys' fees in the event of the debtor's default lowers the creditor's risk
of extending value, thus lowering the interest rate of the deal. Although the
breach of this agreement may not present definite damages at the time of
petition, it nonetheless constitutes a contingent claim to be dealt with in the
case under any doctrine of claim determination. 170

When the courts look to whether such a claim is allowed or
disallowed, the clear implication of Travelers demands that the answer
come from the text of § 502, not the negative implications of § 506.171

Much like the Fobian Rule, which unsuccessfully sought to disallow post-
petition fees earned in bankruptcy litigation, the majority approach of
disallowing these fees for very similar reasons finds no support in the
Code. 172 Thus, because the Court in Travelers held that the Fobian Rule
was improper because its result was unsupported in the Code, so too should
the majority approach be discredited. Travelers stands for the reasoning
that a claim is presumptively allowed unless disallowed by § 502, and the
proponents of disallowing the fees have yet to point out the express
disallowance located therein.

Additionally, notwithstanding Travelers' demand for expressed
disallowance, the non-textual reasoning for disallowing fees falls short of
logical persuasion. Equity appears to be the opponent's champion in its
fight against allowing post-petition fees. But equity no more demands
disallowing post-petition fees than it demands disallowing any other
unsecured non-performance claim. It is important to note that the
proponents do not argue that post-petition fees should be awarded
automatic secured status or any other high priority. Creditors merely seek
their claims to be treated as any other unsecured breach of contract claim.
The debtors' equity reasoning, therefore, cuts against their principal
argument that unsecured creditors are unjustly burdened by the inclusion of
additional unsecured claims for post-petition fees. 173  But this is true for
every addition of a creditor into the unsecured creditor pool. Each one
necessarily cuts against what the other can recover. Disallowing one claim
merely because it would reduce the recovery of another ignores the reality
that all claims necessarily impose upon the others regardless of their
individual sources.

Similarly, the argument that the interaction between §§ 502 and 506
requires that attorneys' fees be disallowed until allowed by § 506 falls short

170. See supra Part II.
171. See supra Part IV.A.
172. See supra Part IV.A.
173. In re Seda Fr. Inc., No. 10-12948-CAG, 2011 WL 3022563, at *5 (Bankr. W.D. Tex. July 22,

2011).
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as well. Section 506 has a purpose other than ambiguously creating a
negative implication of disallowance; the claims for post-petition attorneys'
fees are contractual and, thus, incidentally related to the collateral securing
the claim. Without the language in § 506(b), a court may fail to include
those incidental fees when categorizing the allowed secured claim
associated with that collateral. 174 Therefore, § 506(a) and (b) have a crucial
role in ensuring that the principal amount of the claim is accompanied by
the incidental fees in the determination of the creditor's allowed secured
claim when that creditor is oversecured. And if undersecured, the creditor
never receives that added inclusion because the operation of § 506(a) only
secures the principal amount owed up to the value of the collateral, and the
fees remain an unsecured contractual claim.

Finally, the debtor's analogy between post-petition interest and post-
petition fees would likely be persuasive if those two categories of claims
were more closely related. But claims for interest and a claim for attorneys'
fees come from entirely separate concerns. 175 While it is true that the court
has an interest in disallowing claims that would grow with the duration of
the case, post-petition fees do not give rise to this concern. Post-petition
interest accrues on account of nothing more than time passing on the
satisfaction of the outstanding claim. Post-petition fees, on the other hand,
are determinable without relation to any time value or interest rate; they
accrue with respect to actual services provided to the creditor in accordance
with a pre-petition contract. Congress impliedly made this distinction clear
when it elected to expressly disallow post-petition interest and not
contractual post-petition fees. Therefore, any disallowance based on the
Court's opinion in Timbers or similar analysis is improper and unwarranted
by the Code.

Consequently, there is little support for a court to conclude that post-
petition attorneys' fees are disallowed as a matter of law. The fees are
considered contingent claims under § 101(5), they are presumptively
allowed, and they are neither expressly nor inferentially disallowed by
either § 502(b) or § 506(b).

B. How to End the War and Keep the Peace

In large part, the jurisdictional split is created by the use of the term
"allowed" in a provision that only applies to a small subset of claims:
§ 506(b) allowed secured claims. The solution to the confusion then lies in
the clarification of the purpose and effect of § 506(b). This can be
accomplished in various ways, but as the lingering confusion after

174. The Holden court alludes to this concern when it states in its holding that the purpose of § 506
is to determine which claims may be recovered out of the value of the collateral, not whether the claims
are valid. See In re Holden, 491 B.R. 728, 739 (Bankr. E.D.N.C. 2013).

175. See supra note 160.
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Travelers would suggest, mere dicta will not be commanding enough to
correct years worth of contrary circuit precedent.

First, Congress should rectify the dilemma by rewording § 506(b) to
restructure the sentence regarding the "allowance" of interest and fees.
Because post-petition interest is disallowed by § 502(b), the word allowed
should not be removed altogether because it is still necessary if Congress
wishes the previously-disallowed interest to be allowed only when a
secured creditor is oversecured. But because post-petition attorneys' fees
are nowhere disallowed, the term is unnecessary with regard to those fees.
Congress should therefore expand § 506(b) to reflect something similar to
the following:

To the extent that an allowed secured claim is secured by property the
value of which, after any recovery under subsection (c) of this section, is
greater than the amount of such claim, there shall be allowed to the holder
of such claim interest on such claim, and any reasonable fees, costs, or
charges provided for under the agreement or State statute under which
such claim arose shall be secured to the extent the collateral's value
exceeds the allowed unsecured claim. 176

If Congress does not want to revise § 506(b), another option might be
to expand § 502(b)(4) to expressly limit the allowable attorneys' fees to the
extent that those fees are reasonable in the same way those fees are limited
for the debtor. 177  Because the Code does not expressly classify types of
claims that are to be allowed other than its general allowance presumption,
creating an implication of allowance can be more congruently accomplished
by creating a limit to the post-petition attorney fees within § 502(b).
Furthermore, since subsection (b)(4) already addresses the limits of
allowable attorneys' fees for the debtor, only a small change would be
necessary:

176. In addition to clarifying the effect of the suggested provision, the added language rectifies a
grammatical flaw in the sentence's structure that might be appropriately blamed for some of the
provision's confusion: the comma splice preceding "and" either splits a dependent clause from its verb
or creates an independent clause without one. If Congress was trying to say that both interest and fees
are "allowed" when they previously were not before, it could have done so more accurately by
excluding that comma. But instead, the comma represents that the clause "and any reasonable fees,
costs, or charges" is the subject of a verb independent of "be allowed." Thus, replacing the commas
with other similar punctuation, we can see the flaw:

To the extent that an allowed secured claim is secured by property the value of which (after
any recovery under subsection (c) of this section) is greater than the amount of such claim,
there shall be allowed to the holder of such claim interest on such claim; and any reasonable
fees, costs, or charges provided for under the agreement or State statute under which such
claim arose (fragment requiring verb).

See TEx. L. REv., MANUAL ON USAGE AND STYLE 10-11 (12th ed. 2011) (Rule 1.21(b)) ("Do not use

commas to set off restrictive clauses or phrases.-A restrictive clause or phrase limits or identifies

which of several possible . . . things ... the clause or phrase refers to; it is therefore essential to the
meaning of the sentence.").

177. See 11 U.S.C. § 502(b)(4) (2012).
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(b)(4) if such claim is for services of an insider or attorney of the debtor,
or for attorneys' services provided because of a debtor's contractual
obligation to a creditor, such claim exceeds the reasonable value of such
services. 

178

Finally, the Court could always return to the question of allowance or
disallowance and shut the door more conclusively. Unfortunately, the
question presented to the Court would have to be nearly identical to that
presented in Travelers. But this time, the question would need to be more
adequately briefed, and the error more clearly preserved to encourage the
Court to squarely deal with the issue. Instead of conditioning its holding on
a lower court's lack of textual support for its own circuit rule, the Court
would need to create a per se rule regarding the allowance of post-petition
fees. Even though it came close by stating that there is no presumptive
disallowance of post-petition attorneys' fees, and that those fees can only be
disallowed by § 502(b), this was obviously not firm enough to correct years
of contradictory holdings.

VII. CONCLUSION

Whichever solution is chosen for the split, and whichever conclusion
is reached, the clear implication of this Comment is that a decision should
be made. The current nonuniformity in the Code's application to post-
petition attorneys' fees likely causes creditors to choose between three poor
choices: (1) forum shop for a jurisdiction that will honor the contract
between the creditor and the debtor; (2) oversecure the collateral to ensure a
security cushion in the event of default, making credit harder to come by; or
(3) forfeit the creditor's rightful claim to recover value from the collateral
when the attorneys' fees for bankruptcy would be prohibitive. Any choice
only serves to reduce confidence in the bankruptcy process and, more
fundamentally, in a creditor's right to contract. But such an interpretive
struggle is unnecessary. The negative implication argument can no longer
justify disallowance of post-petition attorneys' fees when considering the
"allowed" language in § 506(b)'s precise purpose in classifying secured
claims as interpreted in light of Travelers' demand for only textual
disallowance. The minority view correctly considers Travelers' effect on
the question and clearly distinguishes between the § 502 use of the
"allowed" language and the different purpose for the use in § 506(b). Thus,

178. This change would also rectify a slight inconsistency with a perceived implication of
§ 502(b)(4). If the negative implication of § 506(b) is read in light of § 502(b)(4)'s express limit on the
(impliedly) allowed fees for the debtor's attorney, one might reach a conclusion that a debtor who
voluntarily seeks bankruptcy can force the estate to pay for his own attorneys' fees while skirting his
obligation to pay for those fees of contractual creditors.
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the minority view has sealed the coffin, and now it is up to either Congress
or the Court to bury the issue for good.


