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I. INTRODUCTION

It is well settled that as creatures of the Legislature, the administrative
agencies of Texas can exercise only those powers properly delegated to them
and have no inherent authority.' It is also commonly understood that some
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powers will be implied in order to give effect to the scope of the power the
Legislature intended to delegate.' In fact, many enabling acts provide
language expressing the intent of the Legislature that certain powers should
be implied so an agency can effectively regulate the particular subject matter
the Legislature requires the agency to oversee?

This paper will examine the scope of those implied powers. While Texas
law draws some bright lines for use by agencies and courts in interpreting the
scope of implied powers, it is difficult to say when a particular power will be
implied from a statutory delegation of authority and when it will not. The
answer depends greatly upon the particular language of a given enabling act
and the exact nature of the power which the agency is seeking to exercise. By
examining the bright-line rules and looking at some particular examples of
how certain issues have been decided, this paper will attempt to help the
practitioner analyze the scope of implied powers with an eye toward making
an effective argument for or against such implication. Specifically, this paper
will examine the constitutional framework and statutory authority of agency
decision-making, outline the specific rules interpreting implied powers, study
broad and narrow grants of authority as interpreted by the courts and the
Office of the Attorney General, and present an implied-powers case study to
demonstrate application of these rules.

II. FRAMEWORK AND STATUTORY INTERPRETATION

A necessary first step in understanding how broadly agencies may imply
powers is to understand how agencies fit into the constitutional framework of
state government. Among the basic tenants of administrative law is the idea
that in the exercise of legislative powers, legislatures may empower agencies
and other government entities to create rules and regulations that have the
force of law.4 "In delegating power to an administrative agency, the
Legislature must declare the policy and fix the primary standard, and confer
upon administrative officials, the power to fill in the detail by prescribing
rules and regulations to promote the spirit of the legislation and carry it into
effect."' Thus, interstitial rule making is one of the primary functions of most
agencies.

writ ref d n.r.e.).
2. See Railroad Comm'n of Texas v. Lone Star Gas Co., 844 S.W.2d 679, 685 (Tex. 1992) (citing

Dallas County Bail Bond Bd. v. Stein, 771 S.W.2d 577, 580 (Tex. App.-Dallas 1989, writ denied));
Railroad Comm'n v. Atchison, Topeka & Santa Fe R.R. Co., 609 S.W.2d 641, 643 (Tex. Civ.
App.-Austin 1980, writ ref d n.r.c.); Stauffer v. City of San Antonio, 344 S.W.2d 158, 160 (Tex. 1961).

3. See generally TEX. GOV'T CODE ANN. § 2001.001 et seq. (Vernon Supp. 2000).
4. See 12A TEX. JUR. 3D Constitutional Law § 109 (1993).
5. Id.
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A. The Bright Lines: General Rules for the Interpretation ofAgency
Powers

An agency may adopt a rule only if it is authorized by and is consistent
with the agency's delegated authority. Numerous cases and opinions of the
Texas Attorney General have discussed the proper tests for determining
whether or not an agency action is ultra vires. A synthesis of these opinions
elicits four guiding principles to be followed in the determination of the scope
of an agency's powers. The guiding principles are: that agencies have only
those powers delegated by the Legislature, that the actions of an agency must
be consistent with legislative intent, that the method prescribed by the
Legislature for exercising a power precludes all other methods, and that
agencies cannot assume purely legislative roles.

1. Agencies Have Only Those Powers Delegated by the Legislature

This first rule is a maxim of administrative law and is consistent with
both state and federal interpretation of the powers of administrative agencies.

Administrative agencies derive their power and authority from other
sources. Administrative agencies are

agents of those principals and cannot act beyond the intended grant of
authority. Generally, the authority comes from a delegation by the legislative
branch or from a delegation by the executive to perform some duty assigned
to it by the Legislature. From this we derive the basic concept that an agency
cannot act outside its delegated authority.6

If an agency does act outside of the authority delegated to it, it is said to
be acting "ultra vires." If an agency acts ultra vires, it is acting illegally and
such action can be enjoined by the courts.' A necessary corollary to this rule
is the rule that powers and or jurisdictional authority cannot be conferred on
an agency by the agreement of the parties before it.' "Jurisdiction cannot be
conferred upon the agency by the parties before it, but rather must emanate
from the statute itself."9

2. Agency Actions Must Be Consistent with Legislative Intent

It is well established in administrative law that any agency action must

6. C. KOCH, JR., I ADMINISTRATIVE LAW AND PRACTICE § 1.22, at 39 (1985).
7. See SKILLERN, ENVIRONMENTAL PROTECTION DESKBOOK § 14.34 (1998 Supplement).
8. See Texas Utilities Elec. v. Public Utility, 881 S.W.2d 387, 393 (Tex. App-Austin 1994)

rev 'd on other grounds, 935 S.W.2d 109 (Tex. 1996).
9. Id. at 393.
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be consistent with the purpose and goals the legislative body intended when
creating the agency or delegating a particular power or group of powers.
"[A]n agency may adopt a rule only if the rule is authorized by and is
consistent with the agency's authority."'" Thus, when an agency is given
authority to make rules for regulating a particular subject matter, the agency
may only make such rules or take such actions as are authorized by and
consistent with the authority intended in the delegation by the Legislature."
In interpreting legislative intent, one court has articulated the position that
courts should not allow agencies to interpret statutory grants of authority so
as to fill in areas where the agency would like to regulate but has not been
given the direct authority.'2 The court suggests that this is true even if such
action would be wholly consistent with the legislative intent. In the words of
the court, "[w]e are not responsible for omissions in legislation; our duty and
power extends only to giving a fair and true interpretation of the statutory
language, which means an interpretation that is not forced, exaggerated, or
strained.""'

In determining the scope of any implied power, the statutory language
must support, at least generally, the action which the agency seeks to take.
Mr. Evans N. Wentz, Executive Director of the State Commission for the
Blind, sought an opinion from the Attorney General as to whether or not the
Commission could establish a program to guarantee loan repayments. 4 The
statute in question provided, in relevant part, that:

(a) The commission may establish a program to make loans to
finance the purchase of technological aids for visually handicapped
persons ....
(b) The executive director may promulgate rules to administer the
loan program ......

The Office of Attorney General (OAG) determined first, the statute did
not authorize the Commission to guarantee loans rather than make them, as
the statute specifically provided for a program to "make loans." 6 The OAG

10. Op. Tex. Att'y Gen. No. JC-0072 (1999) (citing Railroad Comm'n v. Lone Star Gas Co., 844
S.W.2d 679, 685 (Tex. 1992) (quoting State Bd. of Ins. v. Deffenbach, 631 S.W.2d 794, 798 (Tex.
App.-Austin 1982, writ ref'd n.r.e)); Op. Tex. Att'y Gen. No. DM-292 (1994).

11. See Op. Tex. Att'y Gen. No. DM-424 (1996) (citing Railroad Comm'n v. Lone Star Gas Co.,
844 S.W.2d 679, 685 (Tex. 1992); Railroad Corm'n v. Arco Oil and Gas Co., 876 S.W.2d 473, 481 (Tex.
App.-Austin 1994, writ denied)).

12. See Brushy Creek Mun. Util. Dist. v. Texas Water Comm'n, 887 S.W.2d 68, 71 (Tex.
App.-Austin 1994) rev 'don other grounds, 917 S.W.2d 19 (Tex. 1996).

13. Id. at 70.
14. See Op. Tex. Att'y Gen. No. MW-482 (1982).
15. TEX. HUM. RES. CODE ANN. § 91.0301 (Vernon 1990).
16. Op. Tex. Att'y Gen. No. MW-482 (1982) (citing Texas Highway Comm'n v. El Paso Bldg.

and Constr. Trades Council, 234 S.W.2d 857 (Tex. 1950); Railroad Cornrn'n v. Miller, 434 S.W.2d 670
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then decided such power was also not implied in the statute. 7 The OAG
found that the sought-after power "simply cannot be said to be reasonably
implied in a statute which merely authorizes the Commission to establish and
operate a loan program itself.'" "The proposed loan program may be one
which the Legislature would authorize if it considered the matter. We must
take statutes as we find them, however, and cannot read into them more than
their words will clearly sanction and fairly sustain."'9

3. The Prescribed Method for Exercising a Power Precludes All Others

In the case where a power is specifically granted and the method for
exercising that power is specifically prescribed, "the prescribed method
excludes all others and must be followed.""0 Cole v. Texas Army National
Guard decided a challenge to the dismissal of an officer from duty.2' The
applicable statute provided that any discharge be based on "cause" as
determined by a court martial or by an efficiency board legally convened for
that purpose.22 In Cole, neither a court martial nor an efficiency board was
used to find cause for the dismissal in question and the court held that where
the statute specifically outlined the methods for exercising power, those
methods and only those methods were legally acceptable. 3

4. Agencies Cannot Assume Purely Legislative Roles

While it is perfectly acceptable for legislatures to give broad grants of
authority to administrative agencies, agencies should not take on the
legislative role of determining what public policy ought to be. The case of
Boreali v. Axelrod provides an example of the extreme constitutional
boundaries of agency powers.24 In Boreali, the New York Public Health
Council adopted a comprehensive set of rules to regulate smoking in public
areas in the state of New York.' The enabling act directed the Public Health
Council to "deal with any matters affecting the.., public health. 2 6 While the
smoking ban dealt with the public health, the court held that the agency had

(Tex. 1968)).
17. See id.
18. Id.
19. Op. Tex. Att'y Gen. No. MW-482 (1982).
20. Cole v. Texas Army Nat'l Guard, 909 S.W.2d 535, 539 (Tex. App.-Austin 1995, writ denied)

(quoting Foster v. City of Waco, 225 S.W. 1104, 1105 (Tex. 1923)).
21. See id.
22. See id.
23. See id,; see also, Denton County Elec. Co-Op v. P.U.C., 818 S.W.2d 490 (Tex.

App.-Texarkana 1991, writ ref'd n.r.e.).
24. 517 N.E.2d 1350 (N.Y. 1987).
25. See id.
26. Id. at 1353.
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overstepped its authority for two reasons. First, the code had numerous
exceptions for bars and restaurants based primarily on economic rather than
health concerns. The court held that "[s]triking the proper balance among
health concerns, cost and privacy interests, however, is a uniquely legislative
function."2 Second, the court found that the New York Legislature had
specifically chosen not to adopt similar smoking prohibitions "the agency's
actions were a far cry from the 'interstitial' rule making that typifies
administrative regulatory activity."2" Thus, to the extent that an agency
considers factors outside its mandate to make decisions related to its delegated
subject matter or assumes uniquely legislative functions, the action is open to
attack as being ultra vires.

B. Brushy Creek Municipal Utility District v. Texas Water Commission:
A Case Study in Statutory.Construction

Several of the guiding principles for statutory construction of issues
related to administrative agencies are succinctly outlined in Brushy Creek
Municipal Utility District v. Water Commission.29 In Brushy Creek, the
Brushy Creek Municipal Utility District (MUD) sought review of a Water
Commission rate order.3" The City of Round Rock was buying water from the
Brazos River authority under a contract and then selling water to the Brushy
Creek MUD under a separate contract.3' Seeking to be released from its
contract with the MUD, the City initiated a contested case in front of the
Water Commission.32 The Commission granted the relief sought relying on
sections 11.036 and 12.013 of the Texas Water Code as the source of its
authority to modify the contract.33 The applicable sections provided that:

11.036 Conserved or Stored Water: Supply Contract

(a) A person, association of persons, corporation, or water
improvement or irrigation district having in possession and control
any storm water, floodwater, or rainwater that is conserved or
stored as authorized by this chapter may contract to supply the
water to any person, association of persons, corporation, or water
improvement or irrigation district having the right to acquire use of
the water.

27. Id. at 1355.
28. Id. at 1356.
29. 887 S.W.2d at 69.
30. See id.
31. See id at 70.
32. See id.
33. See id.
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(b) The price and terms of the contract shall be just and reasonable
and without discriminationand the contract is subject to the same
revision and control as provided in this code for other water rates
and charges.34

12.013 Rate-Fixing Power

(a) The commission shall fix reasonable rates for the furnishing of
raw or treated water for any purpose mentioned in Chapter 11 or 12
of this code.
(c) The commission in reviewing and fixing reasonable rates for
furnishing water under this section may use any reasonable basis for
fixing rates as may be determined by the commission to be
appropriate under the circumstances of the case being reviewed.,

The Brushy Creek MUD sought an interpretation of the above statutes
that would have allowed the Water Commission to fix rates only when (1) the
seller of the water was an "appropriator" of that water, and (2) the purchaser
complained that the seller had denied him access to water he was entitled to
receive.a6 Factually, it was undisputed that the City was not an appropriator
or that Brushy Creek had not complained of being denied access to water to
which it was entitled. 7

The Austin Court of Appeals reasoned section 11.036 did in fact support
the MUD's interpretation. However, the court asked whether or not section
12.013 expanded the Commission's rate-fixing abilities to include the
situation in which the seller was not an appropriator and the seller, as opposed
to the purchaser, was the party complaining to the Commission." The court
noted that section 12.013 seemingly gives the Water Commission the power
to set rates for "any purpose" mentioned in chapters 11 and 12 of the Texas
Water Code.39 "But if one takes this view, then one simultaneously renders
meaningless the restriction in section 11.036 that limits the scope of the
statute to the specified categories of water and to water-supply contracts made
by one who is himself an appropriator of the water supplied."40

The court analyzed the history of the common law on this subject as well
as the various changes in the statute and determined that none of the
codifications were intended to give the Commission a broader power than the

34. TEX. WATER CODE ANN. § 11.036 (Vernon 1988).
35. TEX. WATER CODE ANN. § 12.013 (Vernon 1988).

36. See 887 S.W.2l at 72. "Appropriator" is a term of art in water law. To be an "appropriator,"
one must actually divert the water from its natural course.

37. See id.
38. See id
39. Id.
40. Id. at 72-73.
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plain reading of the statute supported. "We believe, therefore, that sections
11.036, 11.041 and 12.013 of the present Code must be construed together so
that each has legal effect in harmony with the others."4'

The Texas Supreme Court overruled the Austin Court of Appeals and
reversed the decision.42 The court took a broader approach to interpretation
of the agency's powers and noted that the court's "ultimate purpose must be
to effect the Legislature's intent" and that "the construction of a statute by an
agency charged with its execution is entitled to serious consideration unless
the agency's construction is clearly inconsistent with the Legislature's
intent. ,13

The court reexamined the legislative history of the statutes in question
and determined that the Legislature did not intend the limitation created by the
Austin Court of Appeal's interpretation." In prior cases, section 12.0 13 had
been interpreted as not limiting the right to petition the Commission to
purchasers of water.45 Additionally, the broader interpretation was the
longstanding interpretation taken by the agency and thus entitled to deference
by the courts.46

III. SPECIFIC RULES FOR INTERPRETATION OF IMPLIED POWERS

It is not uncommon for the Legislature to give an agency a fairly large
mandate with broad rule-making authority.47 When that is the case, courts
have said that the most important factor in determining whether or not a
particular rule or action of an agency exceeds its authority is that "the rule's
provisions must be in harmony with the general objectives of the Act
involved."48 Citing Texas Liquor Control Board v. Super Savings Stamp Co.,
the Gerst court noted that by giving an agency the authority to promulgate
rules to carry out a particular legislative purpose, such act "forecloses the
thought that the Legislature intended to spell out the details of all operations

41. Id. at 76-77.
42. See Texas Water Comm'n v. Brushy Creek Mun. Util. Dist., 917 S.W.2d 19, 21 (Tex. 1996).
43. Id. at 21 (citing Union Bros. Ins. Co. v. Shelton, 889 S.W.2d 278, 280 (Tex. 1994)); Tarrant

Appraisal Dist. v. Moore, 845 S.W.2d 820, 823 (Tex. 1993)).
44. See id.
45. See id. (citing Knight v. Oldham, 210 S.W.2d 567 (rex. Civ. App.-El Paso 1919, writ ref d)).
46. See id.
47. Section 5.102 of the Texas Water Code provides the general powers of the Texas Natural

Resource Conservation Commission: "(a) The Commission has the powers to perform any acts whether
specifically authorized by this code or other law or implied by this code or other law, necessary and
convenient to the exercise of its jurisdiction and powers as provided by this code and other laws." See
TEx. WATER CODE ANN § 5.102 (Vernon 1999). Section 5.102 should be contrasted against statutes such
as section 7.055 of the Texas Education Code (Commissioner of Education Powers and Duties) and section
7.021 (Texas Education Agency Powers and Duties) which outline the powers of their respective agencies
in specific detail without broad general language. See TEX. EDUC. CODE ANN §§ 7.055 & 7.021 (Vernon
1999).

48. Gerst v. Oak Cliff Say. & Loan Ass'n, 432 S.W.2d 702, 706 (Tex. 1968).
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under the Act."49 Simply stated, granting an agency the power to make rules
means that the Legislature intended that an agency will use its knowledge and
expertise to carry out its intended purpose. Therefore, it follows that certain
powers may, of necessity, be implied so as to effectuate that purpose.

The first step in any determination of the scope of an agency's implied
powers is to determine generally whether or not the agency has a mandate to
regulate a particular subject matter. This determination can be fairly simple
and can often be answered simply by reference to the statute. For example,
it should be fairly self-evident and require little parsing of the statutory
language to determine that the Texas Alcoholic Beverage Commission has no
authority to set rates for electric utilities. However, the issue becomes more
complicated when, for example, a determination must be made as to whether
the Texas Natural Resource Conservation Commission or the Texas Railroad
Commission has authority over a particular aspect of waste oil. Once it is
determined that an agency generally has some particular power it is seeking
to exercise:

with respect to a power specifically granted the agency, the full extent of that
power must be ascertained with due regard for the rule that the Legislature
generally intends that an agency should have by implication such authority
as may be necessary to carry out the specific power delegated, in order that
the statutory purpose might be achieved. Moreover, the Legislature
impliedly intends, as a general rule, that an agency should have whatever
power is necessary to fulfill a function or perform a duty placed expressly in
the agency by the Legislature. The Legislature does not intend that agency
functions be an exercise in futility."0

Interpreting the scope of an agency power can become a very close call.
Determining whether or not a particular action falls within the scope of an
agency's specifically delegated powers and all powers derived therefrom, by
necessary implication, centers greatly upon the viewpoints of the individual
or entity formulating the argument. Obviously, an individual's interpretation
may well turn on that person's interest in the issue or that person's perspective
as to the proper function and purpose of the given agency. However, we call
upon the courts to craft objective rules for interpretation and deny the courts
the luxury of partisanship when defining these powers. When an agency seeks
to exercise a power that it finds is necessarily implied from its delegated
powers, the question for the courts can be stated as follows: is the agency
seeking to exercise a power that is necessarily implied or is the agency
seeking to exercise a "new power" not necessarily implied from the delegated

49. 303 S.W.2d 536 (Tex. Civ. App-San Antonio 1957, writ ref'd n.r.e.); see Gerst, 432 S.W.2d
at 706.

50. Sexton, 720 S.W.2d at 137.
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powers?5 The court in Sexton articulated the rule that an:

agency may not, however, on a theory of necessary implication from a
specific power, function, or duty expressly delegated erect and exercise what
really amounts to a new and additional power or one that contradicts the
statute, no matter that the new power is viewed as being expedient for
administrative purposes. 2

As stated above, the necessary first step in determining the scope of an
implied power is the determination of whether or not the Legislature intends
for the agency to exercise authority in a given area. "Implications are
permissible only when the court has first concluded that the Legislature
obviously intended the agency to have the power it claims by. implication."53

One will first need to look to the language of the statute. "The cardinal rule
in statutory interpretation and construction is to seek out the legislative intent
from a general view of the enactment as a whole."54 If the language of the
statute is not dispositiye, then one must look to the legislative history to help
determine the intention of the statute. In some instances it will be relatively
easy to determine whether or not the Legislature intends that a particular
agency exercise a given power. For example, an agency charged with "x" and
only "x" could not do "y". The issues can become further complicated when
trying to reconcile the idea that agencies have only the specific powers
delegated by statutory language that grants an agency "all powers necessary
or convenient" for carrying out its mission.

A. Interpretations of Broad Grants ofAuthority

Railroad Commission of Texas v. Lone Star Gas Company provides an
explanation of the general rules relating to the interpretation of broad grants
of authority.55 The Railroad Commission is vested with the power to make
rules and regulations to carry out the Legislature's purpose of preventing the
wasting of the state's oil and gas resources. 6 Section 85.202(b) of the Texas
Natural Resources Code provides that "[t]he Commission shall do all things
necessary for the prevention of waste of oil and gas and may adopt other rules
and orders as may be necessary for those purposes."" The Railroad
Commission adopted rules seeking to treat oil companies and their affiliated

51. Id. at 138.
52. Id. at 137-38.
53. Id. at 138 (emphasis omitted).
54. Citizens Bank of Bryan v. First State Bank, 580 S.W.2d 344, 348 (Tex. 1979) (citing Board

of Ins. Comm'rs v. Great S. Life Ins. Co., 239 S.W.2d 803 , 808 (Tex. 1951)).
55. 844 S.W.2d 679 (Tex. 1992).
56. See Tex. NAT. RES. CODE § 85.202(b) (Vernon 1991) (emphasis added).
57. Id.
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special marketing programs (SMPs) as one entity for the purposes of
applicability of the Railroad Commission's rules." SMPs were being set up
by oil and gas companies who were tied to long term contracts to buy gas on
the "spot market" which is fairly price-sensitive.59 The Railroad Commission
was worried that this practice would allow pipeline companies to exert too
much influence on themarket and sought to remedy the problem by creating
rules to determine when an oil company and its affiliated SMPs could be
subject to separate regulation by the Commission. °

In deciding whether or not the regulation of SMPs was within the scope
of the powers of the Railroad Commission, the court first noted that there was
a long string of cases noting that the Commission had been granted very broad
authority in the arena of preventing the waste of the states oil and 'gas
resources. 6' The Texas Supreme Court articulated a standard to be followed
by all courts in the interpretation of broad grants of authority to administrative

61agencies.

As general and all-inclusive authorization as can be pictured is presented not
only by the language of this subsection, but generally by the statutes under
consideration. It is the plain duty of the courts:to give them, within
constitutional bounds, a scope no less broad and effective than the legislative
intent they so evidently manifest.63

This general line of reasoning is consistent with federal law interpreting
similar broad grants of authority. In Niagara Mohawk Power Corp. v.
Federal Power Commission, the court interpreted statutory language granting
the Federal Power Commission the authority to perform "any and all acts" that
the Commission "may find necessary or appropriate to carry out the
provisions of [the Act]."" The court held that:

While such "necessary or appropriate" provisions do not have the same
majesty and breadth in statutes as in a constitution, there is no dearth of
decisions making clear that they are not restricted to procedural minutiae,
and that they authorize an agency to use means of regulation not spelled out
in detail, provided the agency's action conforms with the purposes and
policies of Congress and does not contravene any terms of the Act.6"

58. See 844 S.W.2d 679 (Tex. 1992).
59. See id.
60. See id.
61. See Lone Star, 844 S.W.2d at 686.
62. See id.
63. Id. at 687 (quoting Railroad Comm'n v. Shell Oil Co., 206 S.W.2d 235, 241 (Tex. 1947)).
64. 379 F.2d 153, 158 (D.C. Cir. 1967).
65. Id.
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There are situations wherein otherwise broad grants of authority will be
interpreted narrowly in order to avoid interpretations of delegated authority
that would invalidate a delegation as unconstitutional. Kent v. Dulles is a
famous example of this type of case.' Kent examined a situation wherein the
Secretary of State attempted to exercise a broad power over the issuance of
passports.67 The Secretary sought to deny a passport to a U.S. citizen who was
a member of the Communist party. 68 As the attempted exercise directly
affected the personal rights encompassed by the individual's liberty interests,
the Court held that it would not reach the question of the constitutionality of
the action but would instead determine that the delegation of authority to
control entry and exit via passport was not broad enough to encompass the
Secretary's attempted exercise.69

Even with a broad grant of authority, an agency will at times need further
legislative authorization in order to dispose of certain interests. Mr. William
Grossenbacher, the Administrator of the Texas Employment Commission,
asked the Attorney General whether or not the Commission had authority to
transfer or assign a lien or notice of assessment based on unpaid wages to the
wage claimant.70 After reviewing the Texas Labor Code, the Attorney
General determined that, despite a broad delegation of authority under chapter
61 of the Texas Labor Code to adopt rules necessary to enforce the
Commission's final orders and utilize the liens and notices of assessment
derived from these orders, the Legislature did not authorize the transfers or
assignments desired by the Commission." The Attorney General reasoned
that if the Legislature intended to.allow claimants to pursue collection efforts
on their own as a result of a transfer of a lien, then the Legislature would have
specifically outlined this course of enforcement, as "it has specified other
means of enforcement of the liens and notices of assessment. 72

On the other hand, a broad mandate that carries an express power to
interpret laws generally and oversee certain funds specifically equates to
having implied power to make rules about these funds. Elton Bomer,
Secretary of State of Texas, asked whether the Secretary of State had authority
to adopt rules restricting use of state funds for voter registration under chapter
19 of the Texas Election Code. 73 The Attorney General explained that
although the Secretary of State has neither express general authority to adopt
rules nor specific authority to adopt rules pertaining to Chapter 19 funds, he

66. 357 U.S. 116 (1958).
67. See id.
68. See id.
69. See id.
70. See Op. Tex. Att'y Gen. No. DM-356 (1995).
71. See id. at 1899.
72. Id.
73. See Op. Tex. Att'y Gen. No. JC-0038 (1999) (see also Op. Tex. Att'y Gen. No. JC-0072

(1999)).
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is "given broad powers to obtain and maintain uniformity in the application,
operation, and interpretation of the Election Code and.., more specifically
he is directed to oversee Chapter 19 funds."'74 This explanation led to the
conclusion that the Secretary of State had the implied authority to promulgate
and adopt rules relating to state funds and that the rules were in harmony with
the general objectives of the Election Code, and thus not outside the mandate
of statutory authority.75

B. Interpretations of Narrow Grants ofAuthority

In some instances, the language of the statute will preclude the finding
of an implied power. Dr. Mike Moses, former Commissioner of Education,
requested an opinion from the Texas Attorney General as to whether or not the
State Board of Education could adopt a rule prescribing the content of state-
funded text books intended for use in the state's public schools.76 Noting first
that the Texas Education Code specifically reserved for local school districts
any function which was not specifically delegated to the Texas Education
Agency or the State Board of Education, the Attorney General determined that
the power sought to be exercised by the Board was ultra vires.77 The statutes
regarding textbook selection set out a very specific list of requirements the
board is required to examine with regard to textbooks.78 The Attorney
General found the content requirement which the Board sought to impose
would "establish conditions for the adoption or rejection of a textbook in
addition to those specifically set out in the code" and would be outside of the
board's authority.79 In making this determination, the Attorney General
recognized as particularly significant the provision that specifically reserved
authority and functions not delegated to the agency or the board for local
districts and similar entities.80 Such language serves to limit implied powers
by evidencing an intention of the code to "reduce and limit the board's
authority."8'

Likewise, when the Lottery Commission inquired into its authority to
revive an expired license or renew an expired or lapsed license under the
Bingo Enabling Act and the State Lottery Act, the Attorney General
concluded that the grant of authority contained within the two acts was
specifically detailed and therefore no implied power existed. 2 In this

74. Op. Tex. Att'y Gen. No. JC-0038 (1999).
75. See id.
76. See Op. Tex. Att'y Gen. No. DM-424 (1996).
77. See id.
78. See id.
79. Id. at 2365.
80. See id.
81. Id.
82. See Op. Tex. Att'y Gen. No. JC-64 (1999).
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instance, the licensing scheme under both statutes sets out grace periods and
specific criteria for renewal, thus the Lottery Commission was not expressly
authorized to. revive an ineffective or expired license when a renewal
application was not filed within the specified time."

A narrow delegation of authority does not always bar the existence of an
implied power. In analyzing the question of whether or not the Public Utility
Commission of Texas (PUC) could apply for, receive, and expend federal
funds, the Attorney General recognized that because the Commission had the
statutory power to acquire a Geographic Information System and that money
had been appropriated for such a purpose, it would be necessary and
convenient for the PUC to apply for and expend federal money in the form of
grants to purchase this item." The Attorney General cautioned it would be
determined on a case-by-case basis whether or not the PUC had statutory
authority to apply for grants for other purposes, but that the agency could seek
federal funding for a service or item for which it had statutory authority to
receive an appropriation.

C. Rules Related to Implied Powers

1. Enforcement Powers Are Generally Not Implied

The court. in Kawasaki Motors v. Motor Vehicle Commission articulated
a rule that "[g]enerally, enforcement powers cannot be implied."' 6 Normally,
courts are unlikely to imply enforcement powers if none are delegated in the
statute. This, however, only works as a general rule. A particular exception
is the case in which legislative intent would be defeated but for the
implication of some enforcement power. Kawasaki dealt with a situation in
which the Motor Vehicle Commission sought to award damages to a
franchisee in an administrative enforcement action. 7 The hearings examiner
determined that Kawasaki had failed to repurchase motorcycles, parts, and
advertising signs upon the termination of the franchise agreement as was
required by section 5.02 of the Texas Motor Vehicle Code." Although the
failure to repurchase the materials was a violation of section 5.02(14), the
court found essentially that the Commission could only enforce the statute

83. See id. at 2.
84. See Op. Tex. Att'y Gen. No. DM-288 (1994)..
85. See id. at 1534.
86. 855 S.W.2d 792, 798 (Tex. App.-Austin 1993, no writ) (citing Harrington v. Railroad

Comm'n, 375 S.W.2d 892, 894-895 (Tex. 1964); Public Util. Comm'n v. Houston Lighting & Power Co.,
715 S.W.2d 98, 103 (Tex. App.-Austin 1986), modied on other grounds, 748 S.W.2d 439 (Tex. 1988),
appeal dism 'd, 488 U.S. 805 (1988)).

87. See id.
88. See id. (citing TEX. MOTOR VEHICLE CODE § 5.02 (Vernon 1987).
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through the imposition of administrative penalties. 9 The court was of the
opinion that the order to pay damages was in actuality an adjudication of
private claims, outside the authority of the agency. "In the immediate case,
the statute contains only general grants of authority and does not provide a
procedure to compel compliance with section 5.02(14)."'"

The Kawasaki court does reference other. cases that have achieved
different results in similar situations. In City of Brownsville v. Public Utility
Commission, the Public Utility Commission of Brownsville (PUB) sought to
extend service into an area which was already served by another utility
company.92 The PUC issued a "cease and desist" order which was challenged
by the PUB.93 The PUB argued that the cease and desist order was outside the
authority of the PUC.94 The court found that an enforcement power for the
PUC must be implied because without it the specifically delegated power
would be meaningless.95 The court stated that although there was no specific
grant of authority to issue cease and desist orders against municipally owned
utilities, the act did give the PUC authority over municipally owned utilities.'
Further, the enabling act provided that the Commission "shall make and
enforce rules reasonably required in the exercise of its powers and
jurisdiction. 97 In the words of the court:

To hold that the Commission may require certification of retail public
utilities in the instances covered by. Section 50(2), but that it has no power to
enforce its authority in that regard, either by seeking injunctive relief in the
courts or by its own orders, would tend to defeat the purposes of the Act and
lead to an absurd conclusion.98

2. Negating Implications by Contradiction of Other Law

It is possible to have a situation wherein the suggested implied power
may seem to be consistent with the enabling act in question but be defeated
by conflicting language from another statute. Earl Yeakel, Chair of the Texas
Commission of Licensing and Regulation, sought an opinion from the
Attorney General regarding the ability of his commission to set up an advisory
committee to assist in. the regulation of the staff-leasing services industry.99

89. See id.
90. See id.
91. 855 S.W.2d at 798.
92. 616 S.W.2d 402 (Tex. Civ. App.-Texarkana 1981, writ ref'd n.r.e).
93. See id.
94. See id.
95. See id.
96. See id. at 408.
97. Id. (emphasis omitted).
98. Id.
99. See Op. Tex. Att'y Gen. No. LA-009 (1998).
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The Attorney General found that the Commission had no such power.
Section 2110.001 of the Texas Government Code defined an advisory
committee as one that "(1) is not a state agency; (2) is created by or under
state law; and (3) has as its primary function advising a state agency."' 10

Because nothing in the Staff Leasing Services Act specifically gave the
Commission the power to create advisory committees, the Commission had
no authority. 2 The Attorney General interpreted the "is created by or under
state law" language as specifically requiring statutory authority for the
creating of an advisory committee by the Commission. 03 Thus, any possible
implication from the powers of the Commission was defeated by the generic
provisions of the Government Code.

In another case, James Ken Newman, then chairman of the Texas State
Board of Registration for Professional Engineers ("the Board") sought an
opinion from the Attorney General as to whether or not the Board could
amend its rules to bifurcate the process of selecting a professional engineer to
work on a public project." The Attorney General noted that although he did
not believe that the power which the Board sought to exercise was implied
from the statutory authority of the Board, the question was mooted by the fact
that another statute, outside of the statutes directly governing the board,
specifically prohibited the Board's desired action.0 5 In the words of the
opinion, "[w]hen the Legislature acts with respect to a particular matter, the
administrative agency may not so act with respect to the matter as to nullify
the Legislature's action even though the matter be within the agency's general
regulatory field. " "°t

IV. APPLICATION OF THE RULES: PUTTING IT ALL TOGETHER

Simply in terms of numbers, the largest number of decisions and
opinions related to the scope of implied powers are made by the OAG.
Certain state officials are empowered to request formal opinions of the OAG
and many do so to test the scope of a given agency's powers.107 As such,
those opinions are an excellent point of reference for the practitioner who

100. See id.
101. TEX. Gov'T CODE § 2110.001 (Vernon 1999).
102. See Op. Tex. Att'y Gen. No. LA-009 (1998).
103. Id.
104. See Op. Tex. Att'y Gen. No. JM-457 (1986).
105. See id. at 2087.
106. Id. (citing State v. Jackson, 376 S.W.2d 341, 344 (Tex. 1964); Martinex v. Texas Employment

Comm'n, 570 S.W.2d 28, 31 (Tex. Civ. App.-Corpus Christi 1978, no writ)).
107. See TEX. GOV'T CODE ANN. §§ 402.042 and 402.043 (Vernon 1999). In preparing this article,

the authors reviewed no fewer than forty opinions of the OAG directly related to defining the scope of a
state agency's authority. The search of those opinions was limited to opinions of the OAG no earlier than
1978.
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must argue for or against a particular implied power."8 As seen above, many
of the potential variations of the arguments for or against implied powers can
be found in the opinions of the OAG; however, the usefulness of the opinions
is limited by the fact that they tend to be .short, with limited discussion.
Therefore, examining a particular scenario faced by an administrative agency,
discussing the decisions made by that agency and the judicial body involved,
and probing into a specific application of implied powers, may bring abouta
better understanding of these powers and how they impact agency decision-
making.

A. TNRCC v. Newell Recycling of San Antonio: A Case Study in
Implied Powers

Many of the issues related to interpretation of implied powers are well
illustrated in a recent TNRCC enforcement action. In Executive Director of
the Texas Natural Resource Conservation Commission v. Newell Recycling
of San Antonio,"°9 the TNRCC alleged that several companies, each engaged
in some aspect of metal recycling, were responsible for contaminating soils
in a residential neighborhood with lead."' . The TNRCC sought to force
cleanup of the contaminated properties through the agency's enforcement
process and sought to impose liability for the cleanup jointly and severally on
the alleged responsible parties."' The Respondents alleged that an assignment
of liability on a joint and several basis was inconsistent with the TNRCC's
statutory authority and sought summary disposition of the case on that issue." 2

Respondent's argument was primarily that as the TNRCC was granted
the authority to apportion liability jointly and severally by statute in two
specific instances," 3 the necessary implication was that in all instances outside
of those specific statutory grants, the agency was prohibited from assigning
joint and several liability." 4 Further, Respondents argued that the Texas

108. The opinions of the OAG are currently available at the OAG's website, Office of the Attorney
General of Texas (visited Jan. 15, 2000) <www.oag.state.tx.us>,

109. See Tex. Natural Resources Conservation Comm'n, Executive Director's Resp. to Newell
Recycling of San Antonio L.P. 's First Motfor Summ. Disposition, Docket No. 1998-0235-MLM-E (Sept.
30, 1998) (on file with the Texas Tech Journal of Texas Administrative Law).

I10. See id.
Ill. Procedural rules for the TNRCC enforcement process are found at 30 TEX. ADMIN. CODE. §

70.
112. See Tex. Natural Resources Conservation Comm'n, Newell Recycling of San Antonio L.P. 's

First Mot. for Summ. Disposition, Docket No. 1998-0235-MLM-E (July 16, 1999) (on file with the Texas
Tech Journal of Texas Administrative Law).

113. See TEX. WATER CODE ANN § 26.3513 (Vernon 1997) (relating to underground and
aboveground storage tanks); TEX. HEALTH & SAFETY CODE ANN. § 361.276 (Vernon 1999) (relating to
imminent and substantial endangerment orders for persons responsible for solid waste).

114. See Tex. Natural Resources Conservation Comm'n, Newell Recycling of San Antonio L.P. 's
First Mot.for Summ. Disposition, Docket No. 1998-0235-MLM-E (on file with the Texas Tech Journal
of Texas Administrative Law).
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Water Code section 7.053 sets up a scheme for calculating penalties that is
highly dependant upon and focused toward individual responsibility and
culpability."' Respondents argued that the "individualized scheme for
calculating penalties designed by the Texas Legislature is undercut by the
Executive Director's proposed use ofjoint and several liability.""' 6

The TNRCC argued that the power to apportion liability jointly and
severally was necessarily implied from the statutes granting enforcement and
rulemaking authority to the agency." 7 The Texas Water Code section 5.102
provides a broad grant of authority to the TNRCC." 8

(a) The commission has the powers to perform any acts whether
specifically authorized by this code or other law or implied by this
code or other law, necessary and convenient to the exercise of its
jurisdiction and powers as provided by this code and other laws." 9

Section 361.017 of the Texas Health and Safety Code provides:

(c) The commission has the powers and duties specifically
.prescribed' by this chapter and all other powers necessary or
convenient to carry out its responsibilities under this chapter. 2 0

Additionally, pursuant to the Texas Water Code section 5.103, the TNRCC
adopted 30 Texas Administrative Code section 70.5 which provides:

Remedies available to the commission in enforcement actions include all
those found in the Texas Water Code, the Texas Health and Safety Code and
the APA. These include, but are not limited to, issuance of administrative
orders with or without penalties, referrals to the Texas Attorney General's
Office for civil judicial action, referrals to the Environmental Protection
Agency for civil judicial or administrative action, referrals for criminal
action, or permit revocation or suspension. Nothing herein shall be
construed to preclude the executive director from seeking any remedy in law
or equity not specifically mentioned in these rules.'2 '

115. See id.
116. Id.at8.
117. See Tex. Natural Resources Conservation Comm'n, Executive Director's Response to Newell

Recycling of San Antonio L.P. 's First Motion for Summary Disposition, Docket No.,1998-0235-MLM-E
(on file with the Texas Tech Journal of Texas Administrative Law).

118. See TEX. WATER CODE ANN § 5.102 (Vernon 1997).
119. Id.
120. TEx. HEALTH & SAFETY CODE § 361.017 (Vernon 1999).
121. "The commission shall adopt any rules necessary to carry out its powers and duties under this

code and other laws of this state." TEx. WATER CODE ANN § 5.103(a) (Vernon 1997); 30 TEX. ADMIN.
CODE § 70.5 (Vernon 1999).
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The administrative law judge (AU) hearing the matter sided with the
Respondents and ruled that the TNRCC did not have authority to assess
liability on a joint and several basis.' Following the principle of inclusio
unius ext exclusion alterius, the ALJ decided that allowing the TNRCC to
imply the power to apportion liability jointly and severally would render the
specific statutes providing for its use uessentially meaningless."'

The major focus of the agency's argument was that in order to effectuate
the enforcement of the state's environmental laws, joint and several liability
was arguably necessary, and certainly convenient, and should thus be implied
from the "all powers necessary and convenient" language in the Texas Water
Code. 4 It seems clear that the ability to apportion joint and several liability
would be beneficial and necessary for the agency to carry out its delegated
mandates. 5 The TNRCC argued that there are a large variety of situations
in which two or more persons have contributed to an environmental harm and
that the burden to the agency is heightened without the ability to assign joint
and several liability. 6 Because additional resources must be expended to
attempt to apportion the harm amongst the contributors, the agency must
shoulder extra economic and administrative burdens. 7 In some instances
there may be clear evidence of contribution but little evidence upon which to
base an apportionment.' 28

In response to this argument, the ALJ cited to GTE Southwest Inc. v.
Public Utility Commission for the proposition that drawing of implied powers
from the "necessary and convenient" language was limited to only those
instances when the "the agency's express statutory powers and responsibilities
would be defeated by the lack of the implied power at issue."'2 9 While the
ALJ may ultimately be correct in his interpretation of whether or not the
TNRCC has, by implication, the ability to assign liability jointly and
severally, the Newell case raises many of the fine issues that recur when
making determinations of agency-implied poWers. For instance, it could very
well be argued that the "express statutory powers" of the TNRCC had in fact

122. See TEx. NATURAL RESOURCES CONSERVATION COMM'N, Order No. 15 Granting Mot. for
Summ. Disposition, Docket No. 1998-0235-MLM-E (Sept. 39, 1998) (on file with the Texas Tech Journal
of Texas Administrative Law).

123. Id. at I n.2 'where law expressly describes particular situation to which it shall apply, an
irrefutable inference must be drawn that what is omitted or excluded was intended to be omitted or
excluded." (citing to Blacks Legal Dictionary (6th Edition, 1990)).

124. See Executive Director's Response to Newel Recycling of San Antonio L.P. 's First Mot. for
Summ. Disposition at 2, Docket No. 1998-0235-MLM-E.

125. See id. at 4.
126. See id.
127. See id.
128. See id. at 3.
129. Order No. 15 Granting Mot. for Summ. Disposition at 3, Docket No. 1998-0235-MLM-E

(Sept. 30, 1998) (citing GTE S.W. Inc. v. Public Util Comm'n, 10 S.W.3d 7 (Tex. App.-Austin 1999,
n.w.h) (emphasis in original)).
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been defeated by the lack of the implied power in question. It could be argued
that the Commission's statutory directive to "adopt any rules necessary to
carry out its powers and duties" when read together with the granting of "the
powers and duties specifically prescribed by this chapter and all other powers
necessary and convenient to carry out its responsibilities" would contradict the
holding in GTE.3 ' Arguably, the conjunctive "and" would indicate that the
Legislature intended the scope of implied powers would extend beyond
merely allowing only enough by implication to effectuate the specifically
prescribed powers, but would be broad enough to give the Commission any
power so long as it was necessary or convenient to the fulfillment of a duty or
obligation of the Commission. This approach would seem to be consistent
with the case law directing that "an agency may adopt a rule only if the rule
is authorized by and is consistent with the agency's authority."''

Clearly, 30 Texas Administrative Code section 70.5 would seem to be
authorized by section 5.103(a) of the Texas Water Code, and the rule's
provision for the Executive Director to seek "any remedy at law or equity not
specifically mentioned in these rules" would obviously extend to joint and
several liability.' Joint and several liability is certainly convenient to, if not
necessary to, the Commission's charge to control "all aspects of the
management of industrial solid waste."'3 While it is axiomatic that an agency
cannot expand its power by rulemaking, if the power to make "any" rule to
carry out its powers and duties is constitutional then, arguably, the Legislature
intended the TNRCC to have, by implication, the power to assign joint and
several liability outside of the few areas where it was specifically granted. 34

Weighing in favor of the broader interpretation is the logic from Gerst v. Oak
Cliff Savings and Loan Ass 'nthat by giving an agency "the power to make
rules and regulations necessary to carry out the purposes of the Act, forecloses
the thought that the Legislature intended to spell Out the details of all
operations under the Act.' 35 "

The "line in the sand" that must be drawn is the determination of whether
or not a particular agency action is in fact necessarily implied from the statute.
If it is necessarily implied from the enabling act, to the extent it does not

130. GTE, 10 S.W.3d 7. The authors would argue that reliance on the reasoning in GTE, an
unpublished decision, to decide the issues in Newell is misplaced. GTE turned more on issues of whether
or not the actions of the PUC were a taking and whether or not the action the PUC has the authority to
affect a taking.

131. Op. Tex. Att'y Gen. No. JC-0072 (1999).
132. 30 TEX. ADMIN. CODE § 70.5.
133. TEX. HEALTH & SAFETY CODE ANN. § 361.017(b) (Vernon 1998).
134. The argument is hinged upon a less than absolute application of inclusio unius est exicusio

aterius. Given the disjointed and sometimes erratic way in which legislation is adopted it is certainly
arguable that the inclusio unius rule is out of step with the reality of modem lawmaking as the rule must
presuppose a unified and organized approach to the regulation of any given subject matter.

135. 432 S.W.2d 702, 706 (Tex. 1968) (citing to Texas Liquor Control Bd. v. Super Say. Stamp
Co., 303 S.W.2d 536 (Tex. Civ. App.-San Antonio 1957, writ ref'd n.r.e.)).
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contradict another statute, the agency action will pass muster. It is an open
question, without objective answer, as to where the line is between the
appropriate exercise of an implied power and the exercise of a power that may
be consistent with the statutory purpose but extends beyond necessary
implications of the law into the exercise of a new and legislatively unintended
power.

The Newell case should be compared to McDaniel v. Texas Natural
Resource Conservation Commission,36 as both cases interpret the "all powers
necessary and convenient" language of the statute. In McDaniel, a
homeowner challenged the TNRCC's authority to grant a "registration" for a
beneficial land application of a sludge site, rather than requiring the applicant
to go through a formal permitting process.'37 Section 361.061 of the Texas
Health and Safety Code provides that: "[e]xcept as provided by Section
361.090 with respect to certain industrial solid waste, the commission may
require and issue permits authorizing and governing the construction,
operation, and maintenance of the solid waste facilities used to store, process,
or dispose of solid waste under this chapter."'' 38 McDaniel argued that the
language of section 361.061 allowed the Commission to either require and
issue permits or engage in no regulation at all.'39

The court looked to the code sections outlining the Commission's
authority with regard to municipal solid waste and determined that the
registration program was supported by the statute.140 Section 361.011 of the
Texas Health and Safety Code provided, in relevant part, that:

(a) The commission is responsible under this section for the
management of municipal solid waste, excluding hazardous waste,
and shall coordinate municipal solid waste activities, excluding
activities concerning hazardous municipal waste.
(b) The commission shall accomplish the purposes of this chapter
by controlling all aspects of the management of municipal solid
waste...
(c) The commission has the powers and duties specifically
prescribed by this chapter relating to municipal solid waste
management ... and all other powers necessary or convenient to
carry out those responsibilities under this chapter.141

136. 982 S.W.2d 650 (Tex. App.-Austin 1998, writ denied).
137. See id. at n.3. The permitting process would allow affected persons to request a contested case

hearing regarding the issuance of the permit. (The registration process does not provide for a contested
case hearing process).

138. TEx. HEALTH & SAFETY CODE ANN § 361.011 (Vernon 1999).
139. See McDaniel, 982 S.W.2d at 652.
140. See id. (noting that the sludge for which the land application registration was granted was by

definition "municipal solid waste").
141. TEX. HEALTH & SAFETY CODE ANN § 361.011 (Vernon 1999) (emphasis added).
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The court noted that the alternative to permitting--no regulation at all--would
not be consistent with the statutory purpose."I The court interpreted the broad
language of section 361.011 and declined to give a mandatory reading to
section 361.061.143 "Because we decline to give a mandatory meaning to the
clearly permissive language of section 361.061, we conclude that the TNRCC
is not required to implement a permitting process in its regulation of the
disposal of sewage sludge."'44

The interesting comparison between McDaniel and Newell, which might
tend to support the AL's ruling against the TNRCC's power to assign joint
and several liability, is the court's application of logic similar to the inclusio
unius ext exlusion alterius.4' The court noted the Legislature has specifically
limited the TNRCC to issuance of permits in some areas under the agency's
oversight.'46 In part, the court's decision, declining to give the statute the
reading suggested by McDaniel, was because it felt that "if the Legislature
intended the TNRCC to only issue permits when regulating municipal solid
waste, it could have so mandated, as it has done in other areas. '

1
41

V. CONCLUSION

This paper attempted to carve out objective, dispositive conclusions
about the scope of implied powers. However, in appraising the constitutional
framework and statutory authority of agency authority, describing the specific
rules interpreting implied powers, and presenting a specific instance where the
application of implied powers came into play, more questions than answers
about implied powers arose. Although some bright-line rules of use to the
practitioner come to light through this examination, it becomes apparent that
virtually every situation involving implied powers differs from the next, and
the eventual scope of any agency's recognized implied powers depends on
numerous factors. The specific language of the statute in question, the
interplay of other statutes, the agency's historical practice, and the exact
nature of the power sought by implication will all affect the determination.
Further developments, whether they reflect a broadening of implied powers
or a narrowing of these powers, will be of substantial importance to both the
agencies and entities regulated by them.

142. See McDaniel, 982 S.W.2d at 653.
143. See id.
144. Id.
145. See id.
146. See id. The court cited as an example section 361.002(b) of the Texas Health & Safety Code

requiring that hazardous waste disposal facilities be permitted. See id.
147. McDaniel, 982 S.W.2d at 653 (emphasis omitted).


