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I. INTRODUCTION

A host of controversies as to private rights are no longer decided in courts.
Administrative authority, within a constantly widening sphere of action, and
subject only to the limitations of certain broad principles, establishes
particular rules, finds the facts, and decides as to particular rights.... We all
recognize that this development has been to a great extent a necessary one.
Activities of vital importance to the public could not be left unregulated
where legislatures were powerless to supply the details of regulation.
Experience, expertness, and continuity of supervision, which could only be
had by administrative agencies in a particular field, have come to be
imperatively needed. But these new methods put us to new tests, and the



236 TEXAS TECH JOURNAL OF TEXAS ADMINISTRATIVE LAW [Vol. 1:235

serious question of the future is whether we have enough of the old spirit
which gave us institutions to save them from being overwhelmed.' :,

These words, uttered by former United States Supreme Court Chief
Justice Charles E. Hughes, foreshadowed the difficulties courts would face in
fitting administrative agencies within our tripartite system of government.
One such problem manifested itself in the development of a constitutionally
permissible standard of review for agency decisions.

I Agencies have primary jurisdiction over disputes that encompass their
legislatively delegated authority.2 Individuals, however, may challenge
administrative decisions.3 "A person who has exhausted all administrative
remedies available within a state agency and who is aggrieved by a final
decision in a contested case is entitled to judicial review under [the
Administrative Procedures Act]."4 Thus, individuals may go beyond the
legislative branch and seek judicial review of agency decisions. But what
standard of review will the reviewing court apply? Texas provides two
standards under its Administrative Procedures Act.5 The first standard states
that:

the reviewing court shall try each issue of fact and law in the manner that
applies to other civil suits in this state as though there had not been an
intervening agency action or decision but may not admit in evidence the fact
of prior state agency action or the nature of that action except to the limited
extent necessary to show compliance with statutory provisions that vest
jurisdiction in the court.6

On the other hand, the second standard, commonly referred to as the
"substantial evidence" standard, 'states that:

[A] court may not substitute its judgment for the judgment of the state
agency on the weight of the evidence on questions committed to agency
discretion but: ... shall reverse or remand the case for further proceedings
if substantial rights of the appellant have been prejudiced because the
administrative findings, inferences, conclusions, or decisions are: ... not

1. Chief Justice Charles E. Hughes, Important Work of Uncle Sam's Lawyers, Address Before
the Federal Bar Association (Feb. 11, 193 1), in 17 A.B.A. J. 237, 238 (1931).

2. See In re Luby's Cafeterias, Inc., 979 S.W.2d 813, 816 (Tex. App.-Houston [14th Dist.] 1998,
no pet. h.) (explaining that " 'primary jurisdiction' is a judicially created doctrine of abstention" which a
court follows when it shares jurisdiction over a controversy with an agency, but defers to the agency's
initial determination of questions of law and fact).

3. See TEX. GOV'T CODE ANN. § 2001.171 (Vernon Supp. 2000).
4. Id.
5. See id. §§ 2001.001-.902.
6. Id. § 2001.173(a).
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reasonably supported by substantial evidence considering the reliable and
probative evidence in the record as a whole. . ..'

What justifies two seemingly contradictory solutions to the same
problem? One obvious answer is that the substantial evidence standard deals
with questions "committed to agency discretion,"8 while the other standard
does not.9 Another possible answer is statutory since the standard of review
applicable to a certain administrative issue is codified.' However, these
shorthand answers do not answer the more basic question: Why does Texas
have two different standards of review? Are there policy justifications for
applying one standard rather than the other? Was it simply the result of the
historical development of the standards? What makes these standards
different? What sort of factors does a reviewing court consider when applying
each standard? Does the aggrieved party have an effective judicial remedy
under both standards? Can the standards be harmonized? This paper will
attempt to answer these questions in as straightforward a manner as possible.
Part II will discuss the development of the Texas Judiciary's authority to
review agency decisions. Parts III through VI will track the historical
evolution of the different standards of review as they evolved through the
Texas Judicial System. In addition, these Parts will also provide the answers
to the underlying question posed in the introduction: why does Texas have
two different solutions to the same problem? Finally, Part VII poses
alternatives to the existing standards of review in Texas.

II. GENESIS: THE BIRTH OF TEXAS ADMINISTRATIVE LAW

A historical analysis of the case law which molded current Texas
Administrative Law is necessary in order to fully understand the justifications
for having disparate standards of review. The fundamental principles of
Texas Administrative Law were established by the Texas Supreme Court near
the turn of the twentieth century."

7. Id. § 2001.174(2)(E). A reviewing court may also reverse and remand an administrative ruling
if the agency's decision violated a constitutional or statutory provision, exceeded the agency's statutory
authority, was made in violation of lawful procedure affected by another error of law, or was arbitrary,
capricious, or an abuse of discretion. See id. § 2001.174.

8. See id. § 2001.174.
9. See id. § 2001.173(a).

10. See id. "if the manner of review authorized by law for the decision in a contested case that is
the subject of complaint is by trial de novo." Id. "If the law authorizes review of a decision in a contested
case under the substantial evidence rule or if the law does not define the scope ofjudicial review." Id. §
2001.174.

11. See Smissen v. State, 71 Tex. 222,9 S.W. 112 (1888).
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A. The Delegation of Legislative Power to State Agencies

The Texas Supreme Court confronted the issue of the Texas Legislature's
("Legislature") authority to create state agencies in Smissen v. State, which
questioned the constitutionality of selling public land for educational purposes
via the Land Board ("Board"). 2 At issue were five leases of land.made to
Smissen by the Board. 3 When the Board increased the rental rate on the
-property, Smissen refused to pay the new rental rate and sued the Board
alleging that the lease contract was unconstitutional because the Texas
Constitution gave the Legislature the authority to sell, rather than lease, the
land for public education purposes.'4 In addition, Smissen claimed that the
Legislature unconstitutionally delegated legislative authority to the Board, a
member of the executive branch, because the Board had authority to set rental
rates on the leased property. 5

In upholding the Board's actions, the court first explained that the
purpose of the Texas Constitution was to limit the Legislature's exercise of
power. 6 The court held the constitution gave the Legislature the authority to
provide for a public school fund through land grants, but limited the
Legislature's power over such land to educational purposes."' Further, the
constitution allowed the Legislature to determine when and under what
circumstances the sale of the public land would be to the public's greatest
advantage) Finally, the constitution implicitly gave the Legislature the
discretion to utilize the lands in a manner that would not impair their final sale
according to constitutional mandate. 9 Thus, the Legislature had the authority
to lease the lands in question.20 The court then turned to the issue of the
exercise of legislative power by the Board.

The court first emphasized that the Board's enabling statute contained
language that limited the Board's authority to that prescribed by the
Legislature.2' Thus, the Board's authority was limited to promulgating
regulations and realizing the purposes of the Legislature's obligation-to
provide for a public school fund through the sale and lease of public lands.22

Since the Board did not set lease rates at a level below those established by
the Legislature, the court concluded that the Board acted within its authority.23

12. See id.
13. Seeid. at 113.
14. See id.
15. See id. at 114.
16. See id. at 115.
17. See id.
18. See id. at 116.
19. See id. at 117.
20. See id. at 115-17.
21. See id. at 118.
22. See id.
23. See id. at 118-19.
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Thus the constitutionality of the delegation of power in Texas was upheld.
But what powers could the Legislature delegate?

B. 'Judicial"and 'Quasi-Judicial "Responsibilities

Closely related to the question of the Legislature's authority to delegate
power is the issue of what exact powers may the Legislature delegate. The
court confronted this issue in Missouri, Kansas & Texas Railroad Co. of
Texas v. Shannon.24 The State Tax Board ("Tax Board"), who had just been
created by the Legislature, attempted to levy a railway tax on Missouri,
Kansas & Texas Railway Company of Texas ("Missouri").25 Missouri
objected and challenged the Tax Board's authority to levy tax alleging that the
Tax Board was exercising legislative and judicial powers in violation of the
separation of powers clause of the Texas Constitution. 6 Although the court
dismissed out of hand Missouri's allegation that the Tax Board was exercising
legislative power, the court did draw a distinction between purely "judicial"
and "quasi-judicial" powers.27

The term "judicial," as understood under Article V of the Texas
Constitution, encompassed the power to hear and determine disputes that
affected the life, liberty, and property rights of individuals.2" "Quasi-judicial,"
on the other hand, encompassed the authority of extra-judicial bodies to
determine facts in order to execute laws.29 The authority to determine facts,
while closely associated with judicial powers, was necessary for
administrative bodies to accomplish their legislatively delegated duties."0 The
fact that the Legislature had delegated such authority to members of the
executive branch did not present a constitutional problem3' because such
members were incorporated into a body created by the Legislature for the
purpose of executing legislative acts.32

The court further expanded its discussion of what specific powers the
Legislature could delegate to agencies in Trimmier v. Carlton.33 There the
court reaffirmed its decision in Shannon that the Legislature could delegate
fact finding responsibilities to agencies.34 The court also explained that those
powers the Legislature could not practically and efficiently exercise could

24. 100 Tex. 379, 100 S.W. 138 (1907).
25. See id. at 139-40.
26. See id. at 140-41.
27. See id. at 141.
28. See id.
29. See id.
30. See id.
31. See id. (citing Arnold v. State, 71 Tex. 239, 9 S.W.120 (1888)).
32. See Arnold v. State, 71 Tex. 239, 240, 9 S.W. 120 (1888).
33. 116 Tex. 572, 296 S.W. 1070 (1927).
34. See id. at 1079-80.
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also be delegated, as well as the Legislature's rule-making power to carry out
the full effect of legislation.3" The court summarized the fundamental tenet
of administrative law by quoting one of its earlier opinions:

"!'The Legislature enacts laws to be administered by the judicial, executive,
and ministerial officers; and in so far as they delegate their power to these
officers-a power directly derived through them from the people, and more
conveniently exercised than it could be by the Legislature itself,
immediately. Indeed, it would be impracticable in many instances, without
these mediate agencies, for the Legislature to carry out the objects and
purposes of the law. In some cases it would be impossible, and we here
employ the maxim Lex non cogit ad impossibilia [the law does not compel
the impossible]. These principles are familiar to the theory and practical
working of every constitutional form of government."3 6

Having distinguished between legislative, judicial, and quasi-judicial
powers, and established the Legislature's authority to delegate such powers,

the question remained whether the judiciary had the authority to review
agency decisions.

C. Judicial Review ofAgency Decisions

The authority for courts to pass on decisions rendered by administrative
agencies has its roots in Railroad Commission v. Houston & Texas Central
Railroad Co.37 A railroad company challenged the authority of the recently-

created Texas Railroad Commission ("Commission") to establish and impose
tariffs on the shipment of cotton by rail. 3' The Austin Court of Appeals
certified the following two questions to the Texas Supreme Court: (1) did the

Commission have the authority to establish and impose tariffs; and (2) if so,
did any court have the authority to rule on the reasonableness and fairness of
such tariffs absent a constitutional attack on the tariff?39 The Texas Supreme

Court answered both questions affirmatively based on constitutional
principles.4"

35. See id. at 1079 (citing 6 WILLIAM M. McKINNEY & BURDETT A. RICH, RULING CASE LAW §§

175, 178-80 (1915)).
36. Id. at 1082 (quoting Kinney v. Zimpleman, 36 Tex. 554 (1872)).
37. 90 Tex. 340, 38 S.W. 750 (1897). See also William H. Chamblee, Administrative Law:

Journey Through the Administrative Process and Judicial Review of Administrative Actions, 16 ST.
MARY'S L.J. 155, 173 (1984).

38. See id. at 751-52.
39. See id. at 752. The railroad company did not plead its case based on a claim that the

Commission's rates amounted to an unconstitutional taking of property. See id.

40. See id. at 756.



JUSTIFIED REASONING FOR REASONABLE MINDS

The Commission had the authority to levy and impose tariffs for several
constitutional reasons.4 Via a recently-enacted amendment to the Texas
Constitution, the Texas Legislature was granted the power to establish and
regulate railroad freight and passenger tariffs in order to correct abuses and
prevent unjust discrimination and extortion.42 Since the Legislature was
granted plenary power in the limited area of railroad tariffs, it could delegate
that power to an agency.43 Since the Legislature's grant of power used'the
same language as the amendment and did not contain any limiting language,
the agency had the full breadth of power conferred on the Legislature by the
voters.44

Courts also had constitutional authority to review the Commission's
decisions.45 Tariffs could become confiscatory and thus pose a constitutional
question invoking the Due Process Clause of the 14th Amendment to the U.S.
Constitution.46 Therefore, limiting such due process concerns to "unjust" and
"unreasonable" tariff situations would impose an impermissible burden on
constitutionally-protected property rights.47 In light of the potential
constitutional issues, the Legislature's plenary taxing power over railroad
tariffs demanded a concomitant responsibility on the judiciary to review the
exercise of such power even when no confiscatory issues were present.4 Such
a review had to be de novo because anything short of a full review of the
agency's decision would amount to an impermissible legislative proviso on
judicial authority.49

At the same time, the court acknowledged that the possibility of the
judiciary's encroachment on the Legislature's authority existed when a tariff
suit which did not present a constitutional infirmity.5" In order to maintain the
constitutionally required separation of powers, judicial review had to be
limited and authorized by statute.5 The court found such a provision in the
Commission's enabling statute.52 Therefore, the proper test to be applied in
non-constitutional tariff suits was the same as the public evil sought to be

41. See id. at 752-56.
42. See id. at 753. The term "to correct abuses" encompassed all abuses that existed or could exist

directly or indirectly out of railroad franchises. The purpose of the constitutional amendment was to
protect the public's interest served by railroad franchisees. See id. at 754.

43. See id. at 754.
44. See id. at 754-55.
45. See U.S. CONST. amend. XIV, § 1.
46. See id.
47. See Houston & Tex. Cent. Ry. Co., 38 S.W. at 755.
48. See id. at 755.
49. See id. at 756 (stating that courts will determine issues of reasonableness and justice as "in

other classes of suits").
50. See id. at 755.
51. See id.
52. See id.
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deterred: abuse." Abuse would be determined by whether the agency's
decision was "unjust" or "unreasonable. 5 4

. Thus the judiciary's authority to review agency decisions was born along
with the standard of review and the test to be applied: de novo and "unjust
and unreasonable." From these venerable beginnings grew administrative law
jurisprudence in Texas and four standards of review for reviewing agency
decisions.5 The four standards of review are, in order of development: de
novo fact trial, substantial evidence de novo, pure de novo, and pure
substantial evidence.56 The development, justifications, and criticisms of each
standard of review will be discussed in turn.

III. DE Novo FACT TRIAL

A. Pre-APTRA

Although the de novo fact trial standard of review is all but dead in
Texas," its discussion is relevant because the standard was limited to rate-
making cases from its inception.5" Thus, the standard for rate-making cases
changed and this discussion would be incomplete without exploring the
reasons for such a change.

The historical development of the de novo fact trial began shortly after
Houston & Texas Central Railroad Co. The Court was again faced with an
issue involving the Railroad Commission ("Commission") in Gulf Colorado
& Santa Fe Railroad Co. v. Railroad Commission.59 This time the issue was
whether the reasonableness of the tariffs imposed by the Commission was an
issue of fact that could properly be submitted to the jury.60 The court
established three important evidentiary principles to answer the main issue in
the affirmative. First, the enabling statute required the party objecting to the
rate or order to bear the burden of proof that the rate or order was unjust or
unreasonable.6 Second, the statute required the claimant to bear his burden

53. See id. at 754-55.
54. See id. at 756.
55. See James R. Eissinger, Judicial Review of Findings of Fact in Contested Cases Under

APTRA, 42 BAYLOR L. REV. 1, 11 (1990).
56. See id.
57. See Railroad Comm'n v. Entex, Inc., 599 S.W.2d 292,298 (rex. 1980); see also Southwestern

Bell Tel. v. Public Util. Comm'n, 571 S.W.2d 503, 510 (Tex. 1978).
58. See Southwestern Bell, 571 S.W.2d at 507; see also Southern Canal Co. v. State Bd. of Water

Eng'rs, 159 Tex. 227, 234, 318 S.W.2d 619, 624 (1958).
59. 102 Tex. 338, 116 S.W. 795 (1909). As a historical note, the original opinion of the court was

overruled on rehearing and the decision cited is a two page opinion. The original opinion, which discusses
the facts of the case, may be found at 113 S.W. 741.

60. See id. at 795.
61. See id.
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by "clear and satisfactory evidence."62 Last, a shipper could attack the
reasonableness of a tariff by claiming that the cost of such a tariff, when
added to the shipping costs alone, forced him to incur a loss. However,
whether a loss resulted depended on the freight costs of the goods being
shipped as well as the cost of the tariff. Therefore, a shipper could manipulate
the effect of the tariff by adding its cost to the freight expense of an article
that was unprofitable to ship in the first place. Since the review of the
reasonableness of the tariff was de novo, whether the shipper was
manipulating the effect of the tariff was a question of fact to be determined by
a fact finder and not a question of law.63

The next major development in the de novo fact trail standard of review
was Lone Star Gas Co. v. State." Here the court was squarely faced with the
scope of review question regarding the de novo fact trial standard of review.65

The Commission levied a 32 cent gas tariff on all city gates serviced by Lone
Star." After complex litigation involving both the federal and Texas courts, 67

the United States Supreme Court ruled that the Austin Court of Appeals was
incorrect in applying a substantial evidence test to Lone Star's appeal.6" The
Court of Appeals should have applied a de novo fact trial review. The court's
failure to do so and to uphold the jury's verdict-that the Commission's rate
was confiscatory--violated Lone Star's substantive due process rights.69 On
remand, the Court of Appeals again reversed the jury's verdict and held that
Lone Star failed to meet its burden of proof.7"

Since the United States Supreme Court had already ruled on the standard
of review to be applied in the case, the court was left with the task of
supplying the reasoning.7 While the court relied on several traditional bases
of interpretation,72 the most significant part of the court's analysis was, first,

62. See id.
63. See id. at 796.
64. 137 Tex. 279, 153 S.W.2d 681 (1941).
65. See id. at 685.
66. See id. at 683.
67. See id. at 684-87.
68. See id. at 687.
69. See id. at 687. In determining the scope of review and whether new evidence may be

introduced on a rate order appeal, the United States Supreme Court declared that "in cases brought to
enforce constitutional rights, the judicial power of the United States necessarily extends to the independent
determination ofall questions, both of fact and law, necessary to the performance of that supreme function
. . . [t]he owner [is] entitled to a fair opportunity for submitting that issue to a judicial tribunal for
determination upon its own independent judgement as to both law and facts.' Lone Star Gas Co. v. Texas,
153 S.W.2d 685 (1938) (quoting Crowell v. Benson, 285 U.S. 22 (1932)).

70. See Lone Star Gas, 153 S.W.2d at 687.
71. See id. at 688 (stating that it is the duty of the court to follow and give complete obedience to

the opinion of the United States Supreme Court).
72. The Court relied on: (1) the fact that the United States Supreme Court had already decided

the issue; (2) the fact that the United States Supreme Court had already interpreted the Commission's
enabling statute as requiring a de novo type of review rather than a substantial evidence standard; (3) the
Texas Legislature's apparent intent to maintain de novo fact trial review when it revised the language of
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its constitutional distinctions between legislative and administrative duties
that permitted a court to review rate-making issues de novo;n and second, the
exact evidentiary parameters in de novo fact trials.74

Relying on one of its earlier opinions,75 the court stated that rate-making
was a legislative, rather than a purely administrative, act.76 Expanding on this
statement, the court explained that an administrative agency's judgment in an
administrative matter must be upheld, even if evidence purportedly supporting
the judgment was conflicting, because the court was not an administrative
agency.77 On the other hand, rate-making was not a purely administrative
duty since such decisions necessarily affected individuals outside the
agency.78 Therefore, rate-making was legislative in nature and the court had
constitutional authority to pass on these actions. 79

The court also substantially clarified the evidentiary scope of the de novo
fact trial standard by explaining that an appeal would be by trial de novo
"lexcept as to the conclusive character of the evidence.""0 The court stated that
a reviewing court had to determine the validity of a rate or order under the
circumstances as they existed at the time the agency adopted the rate or
order8 because, logically, the agency adopted a rate or order according to the
circumstances present at the time of adoption and not in hindsight. 2 In
addition, an individual contesting the order was allowed to introduce evidence
regarding conditions that existed both before and after adoption of a rate or
order if such evidence tended to prove the validity of such a rate or order. 3

Thus, the de novo fact trial remained the standard for reviewing rate-making
cases until the adoption of APTRA."4

the enabling statute only to make it applicable to gas rates; and (4) its own decisions on the matter as stated
in Railroad Commission v. Houston & Tex. Cent. Ry. Co., and Gulf Colo. & Santa Fe Ry. Co. v. Railroad.
See Lone Star Gas, 153 S.W.2d at 687-95.

73. See Lone Star Gas, 153 S.W.2d at 693, 696.
74. See id. at 699-700.
75. See id. at 693 (citing Railroad Commission v. Weld & Neville, 96 Tex. 394, 73 S.W. 529

(1903)).
76. See Lone Star Gas, 153 S.W.2d at 693.
77. See id. at 696.
78. See id.
79. See id.
80. See Houston & Tex. Cent. Ry. Co., 38 S.W. at 756.
81. See Lone Star Gas, 153 S.W.2d at 699.
82. See id.
83. See id.
84. The Administrative Procedures and Texas Register Act (APTRA) was recodified in 1993 into

separate chapters for the Administrative Procedures Act and the Texas Register and Administrative Code.
Act of Apr. 22, 1975, 64th Leg., R.S., ch. 61, 1975 Tex. Gen. Laws 136, repealed by Act of May 22, 1993,
73rd Leg., R.S., ch. 268, § 1, 1993 Tex. Gen. Laws 583.
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B. Post-APTRA/Post-APA

Southwestern Bell Telephone Co. v. Public Utility Commission marked
the end of the de novo fact trial." Southwestern Bell applied for a rate
increase to the Public Utility Commission (PUC), which granted the
application, but for $57.8 million less than what the telephone company
requested. 6 Southwestern Bell appealed the PUC's decision and sought a
temporary restraining order to prevent the PUC's order from taking effect. 7

The state district court refused to grant the restraining order and further ruled
that Southwestern Bell's appeal would be restricted to the PUC's record. 8

One of the issues before the court was the standard of review for rate-making
cases after the adoption of APTRA 9

The court relied on statutory construction and efficiency arguments in
concluding rate-making cases would thereafter be reviewed under the
substantial evidence rule.0 It first noted that the Texas Legislature had only
recently created the PUC under its enabling statute, and reasoned that had the
Legislature intended a de novo standard of review it would have included such
language in the enabling statute. 9' Next, the court noted the recent enactment
of APTRA provided for a standardized method of reviewing appeals and,
therefore, the standards of review developed under the common law were no
longer applicable to cases falling within APTRA's scope.92 The court also
stated that it did not consider the statement in the PUC's enabling statute-that
issues of confiscation would be reviewed under a preponderance of evidence
burden of proof93-determinative in light of the Legislature's enactment of
APTRA.94 Related to this point, the court echoed its decision in a previous
opinion9' when it declared that the Legislature intended to provide for only
two forms of review when it enacted the specific provisions of APTRA calling
for pure de novo or other-than-de-novo review.96

As to the efficiency or cost benefit argument, the court noted that
requiring a de novo review on appeal would render meaningless the testimony
taken by the PUC at administrative hearings.97 The court also considered, and

85. 571 S.W.2d 503 (Tex. 1978).
86. See id. at 512.
87. See id.
88. See id.
89. See Id. at 507.
90. See id.
91. See id. at 508.
92. See id.
93. See id. at 506.
94. See id. at 508.
95. See Imperial Am. Resources Fund, Inc. v. Railroad Comm'n, 557 S.W.2d 280, 285 (Tex.

1977).
96. See Southwestern Bell, 571 S.W.2d at 508-09.
97. See id. at 508.
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dismissed, three other arguments based on constitutional principles and past
case law. First, a court could more effectively guard against bureaucratic
abuse under a substantial evidence standard, which requires preservation of
the administrative record, rather than a de novo standard, under which a court
ignores the administrative findings and starts the litigation process afresh.9"
Second, the United States Supreme Court had held that the substantial
evidence rule did not violate constitutional principles.99 Finally, the statutes
interpreted in the court's prior cases, such as Lone Star Gas, were
substantially different than the PUC's enabling statute; and, further, neither
Southwestern Bell, the PUC, nor the court itself could point to any case
requiring a preponderance of evidence burden of proof in reviewing an
administrative record."° If after Southwestern Bell there remained any doubt
as to the viability of the de novo fact trial standard, the court settled such
doubt in Railroad Commission v. Entex, Inc.' Therein the court held,
without any analysis or discussion, that the standard of review for rate-making
cases post-APTRA was the substantial evidence rule. 02 Despite these.
pronouncements, the Austin Court of Appeals attempted to carve out an
exception for motor vehicle carriers in Texas Industrial Traffic League v.
Railroad Commission."°3

In Texas Industrial, an association submitted two applications on behalf
of two motor carriers to the Commission to increase their intrastate shipping
fees.'" The Texas Industrial Traffic League, along with two other
organizations, intervened to oppose the rate increases. After the Commission
held its hearing, one application was granted while the other was denied.0 5

The association appealed the Commission's decision. On appeal, the Austin
Court of Appeals was faced with the issue of determining the proper standard
of review for the Commission's rate decisions.0 6 The Court of Appeals
concluded that the proper standard of review for motor carrier rates was pure
de novo.° 7

Rather than relying on constitutional arguments, the Austin Court of
Appeals based its conclusion on technical differences and statutory purpose
arguments. First, the Court of Appeals noted that unlike the PUC's enabling
statute involved in Southwestern Bell, the Commission's enabling statute was

98. See id. at 509.
99. See id. at 510 (citing Alabama Pub. Serv. v. Southern Ry. Co., 341 U.S. 341 (1951)).

100. See Southwestern Bell, 571 S.W.2d at 510-11.
101. 599 S.W.2d 292.
102. See id. at 298.
103. 672 S.W.2d 548 (Tex. App.-Austin 1984, refd, 683 S.W.2d 368 (Tex. 1984)).
104. See id.
105. See id.
106. See id. at 550.
107. See id. at 558.
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enacted long before APTRA was enacted. 8 Second, the supreme court's
decisions in Entex and Southwestern Bell did not declare that its prior
decisions concerning rate-making cases were retroactively governed by the
substantial evidence rule as enacted in APTRA; but rather that the enabling
statutes involved in the earlier cases were substantially different from the
PUC's enabling statute.'" Third, the fundamental purpose of APTRA was to
preserve the manner of judicial review existing before its enactment."' Since
the court limited the availability of standards of review under APTRA to
two-pure substantial evidence or pure de novo-the court's own prior case
law and APTRA's fundamental purpose dictated that the standard applicable
to motor carrier rates be de novo.'" Finally, the Court of Appeals stated, the
statute's text-mandating a preponderance of the evidence standard in
reviewing agency decisions-clearly did not mandate a substantial evidence
standard of review, but a de novo standard instead."'2

On appeal, the court sharply rebuked the Austin Court of Appeals and
made it clear that rate-making orders were to be reviewed under the pure
substantial evidence rule."3 In rejecting the holdings of the court below, the
court held the common law standards of review developed before APTRA, in
so far as those appeals now fell within APTRA's scope, were legislatively
overruled.

C. Criticisms

The court's opinions are subject to constitutional criticisms. In
Southwestern Bell, the court stated that its prior opinions recognized the
legislative grant of authority for the courts to review legislative decisions.,"4

This statement is true if the court's qualification in Lone Star Gas, regarding
the distinction between legislative and purely administrative functions, is
removed." 5 It is true that in both Houston & Texas Central Railroad Co. 116

and Gulf'7 the court recognized the basic separation of powers limitation on
its authority to review agency decisions. The most serious attack regarding
the court's holding that rate-making cases are governed by the substantial
evidence rule, is the constitutional mandate provided by the 14th

108. See id. at 557.
109. See id. at 558.
110. See id.
I11. See id.
112. See id. at 555.
113. See Texas Indus. Traffic League v. Railroad Comm'n, 683 S.W.2d 368, 369 (Tex. 1984) (per

curiam).
114. See Southwestern Bell, 571 S.W.2d at 510.
115. See Lone Star Gas, 153 S.W.2d at 693, 696.
116. See Houston & Tex. Cent. Ry. Co., 38 S.W. at 755-56.
117. See Gulf, 116 S.W. at 795.
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Amendment-that no person shall be deprived of property without due
process." 8

In Marrs v. Railroad Commission, the court recognized that agency
decisions which violate an individual's constitutional rights, such as the
confiscation of property, cannot be reviewed under the substantial evidence
rule." 9 In Trapp v. Shell Oil,"° Chief Justice Alexander, who wrote for a
unanimous Court in Marrs,2 ' vehemently rebuked the majority after it held
that the substantial evidence rule was proper for an oil-spacing case,

The fallacy of the majority opinion lies in the failure to recognize the
distinction between the right of the Railroad Commission to determine how
its discretion shall be exercised when the facts invoke it, and the right of the
courts to determine whether the order of the Railroad Commission amounts
to a confiscation of the vested property rights of one of the parties. 2

If the presumption in favor of the validity of an Act of the Legislature
or. a rule of an administrative agency forecloses all issues of fact both as to
the validity of the Act or rule and the application thereof to the citizen, then
a citizen could never test its validity or application in court on the ground
that it destroyed his constitutional rights. As said by Mr. Justice Holmes in
Prentis v. Atlantic Coast Line, 211 U.S. 210, 228 [other citations omitted],
"legislation cannot bolster itself up in that way." The Legislature has the
right to enact legislation and the legislation will be presumed prima facie to
be valid, but when it is sought to apply the legislation to the rights of a
particular individual, such individual has the right to a trial in court on the
issue as to whether, in his application, the Act confiscates his property or
otherwise destroys his constitutional rights. Certainly a member of the
executive branch, whether it be a single individual or a commission, has no
right to find facts affecting the private rights of individuals.'

Justices Chadick and Johnson also expressed similar concerns in
Southwestern Bell.24 Their dissent and related criticisms are discussed in
greater detail below in the section dealing with criticisms of the pure de novo
standard of review. 2 ' In addition, the court's decision is subject to statutory
construction arguments. Is the de novo fact trial standard of review available
under the Administrative Procedures Act (APA)? 6

118. See U.S. CONST. amend. XIV, § 1.
119. 142 Tex. 293, 303, 177 S.W.2d 941, 947-48 (1944).
120. 145 Tex. 323, 198 S.W.2d 424 (1946) (Alexander, C.J., dissenting).
121. See Marrs, 177 S.W.2d at 943.
122. Shell Oil, 198 S.W.2d at 443.
123. Id. at 433.
124. See Southwestern Bell, 571 S.W.2d at 516-517 (Chadick, J., dissenting).
125. See infra Section V, B.
126. See TEx. Gov'T CODE ANN. § 2001.002 (Vernon 2000). Hereafter APA.
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Rate-making is included under the definition of "contested case."127
However, the plain text of the statute does not state that only pure trial de
novo is covered.

If the manner of review authorized by law for the decision in a contested case
that is the subject of complaint is by trial de novo, the reviewing court shall
try each issue of fact and law in the manner that applies to other civil suits in
this state as though there had not been an intervening agency action or
decision but may not admit in evidence the fact of prior state agency action
or the nature of that action except to the limited extent necessary to show
compliance with statutory provisions that vest jurisdiction in the court. 12

Further, if the only issue in dispute on appeal is the unreasonableness of
a rate, then "each issue" constitutes only one issue: whether the rate is
unreasonable in light of the circumstances existing at the time the agency
adopted the rate. The APA provision stating that an agency may not modify
its findings or order in a contested case would not defeat this construction.

Except as provided by Section 2001.175(c) [modification of agency order
pursuant to a request for additional evidence], an agency may not modify its
findings or decision in a contested case after proceedings for judicial review
of the case have been instituted under Section 2001.176 and during the time
that the case is under judicial review.'29

The plain text of the statute states that an agency may not modify its
findings or order after judicial review has been instituted or during its
pendency. 30 Had the Legislature wanted to make agency action final and
beyond modification, the Legislature could have excluded "during the time
that the case is under judicial review."' Thus, the statute provides a loophole
for declaratory judgments of single issues of fact which can then be used to
modify the agency's determination after the court renders its decision.
Admittedly, however, the statutory construction is tenuous.

Since rate-making is included in the definition of "contested case,"
Professors Hamilton and Jewett question whether de novo fact trial is
available for rate-making cases falling outside the scope of the APA. 32

127. See Southwestern Bell, 571 S.W.2d at 507; see also TEx. GOV'T CODE ANN. § 2001.003(I)
(Vernon 2000).

128. TEX. GOV'T CODE ANN. § 2001.173(a) (Vernon 2000).
129. See TEx. GOV'T CODE ANN. § 2001.1775 (Vernon 2000).
130. See id.
131. Id.
132. See Robert W. Hamilton and J.J. Jewett, The Administrative Procedure and Texas Register

Act: Contested Cases and Judicial Review, 54 TEXAs L. REV. 285, 303 (1976). In fact, whether a rate-
making case can fall outside the scope of the APA is doubtful since this sort of case is expressly within
the definition of "contested case.'
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However, Hamilton and Jewett express concerns about the ambiguity of the
"trial de novo" language found in the APA predecessor.'33 Nevertheless, the
Professors believe that the drafting committee's intent, and thus the
Legislature's intent when it enacted APTRA, was to provide for pure de novo
and pure substantial evidence standards of review.'34 Since de novo fact trial
is a form of de novo review, the de novo fact trial shares many of the same
criticisms that were lodged against the other forms of de novo review. These
criticisms will be addressed immediately below in the section dealing with
criticisms of the substantial evidence de novo standard of review.

IV. SUBSTANTIAL EVIDENCE DE NOVO

A. Pre-APTRA

The standard of review that developed in Texas after de novo fact trial
was substantial evidence de novo.'35 In Shupee v. Railroad Commission, the
court adopted the foundations of the substantial evidence de novo rule based
on constitutional principles.'36 Shupee, who owned a bus line, applied to the
Railroad Commission ("Commission") for a certificate of convenience in
order to run a bus route between San Antonio and Forth Worth.'37 The
Commission refused to grant the certificate of convenience on the basis that
there was not public necessity for the proposed bus route.' Shupee appealed
the Commission's decision at a jury trial claiming that the Commission's
decision was unfair and unjust as to him.'39

The court began its analysis by recognizing that the Legislature delegated
the power to regulate transportation over Texas highways to the Commission,
thereby "clothing it" with all the necessary powers to accomplish its regulatory
goals. 40 Next, the court examined the Commission's enabling statute and
determined that the Legislature had intended, based on the statutory text, that
the Commission's decisions be final and conclusive unless the Commission's
decisions were unreasonable, unlawful, or arbitrary.'4 ' Further, the agency's
decisions or orders could be set aside if the agency's findings were "without
substantial foundation in the evidence." "' The court then concluded that it

133. See id. at 304-06.
134. See id. at302,311.
135. See Texas Industrial, 672 S.W.2d at 553 n.l ; see also Hamilton & Jewett, 54 TEx. L. REv. at

296-97.
136. 123 Tex. 521, 73 S.W.2d 505 (1934).
137. See Shupee v. Railroad Comm'n, 123 Tex. 521, 522-523, 73 S.W.2d 505, 506 (1934).
138. See id. at 506-07.
139. See id.
140. See id. at 508.
141. See id.
142. Id.
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could not substitute its own judgement for that of the Commission if the
Commission's findings had "any substantial basis in the evidence." 43 The
court justified such a rule based on constitutional principles: if a court could
strike an agency's decision and make its own determination as to the proper
outcome of the matter, the court would, unconstitutionally, be exercising a
legislative power that the Legislature had delegated to the agency.'44 In short,
such a court would be violating the separation of powers clause of the Texas
Constitution. The court further expanded the constitutional argument for
deference to administrative decisions in Brown v. Humble Oil & Refining
Company. 

45

While Humble Oil involved a challenge to the Commission's authority
to issue drilling permits, and not a standard-of-review issue, it did establish
one of the central justifications for the substantial evidence rule: due
process. 46 The Commission granted an oil drilling permit to a land owner
abutting Humble Oil's property. Humble Oil sued the Commission to set
aside the permit and permanently enjoin the Commission from enforcing it by
arguing that the Commission did not have authority to affect an individual's
vested property rights. 47 In upholding the Commission's order, the court
noted that the Legislature had recognized the public's interest in the state's oil
and gas resources. 48 In addition, the state oil and gas industry had evolved
into a huge enterprise the Legislature could not possibly handle effectively. 49

The court also recognized that the Legislature had passed regulatory measures
aimed at preventing waste of the state's petrochemical resources that served
as a limit on the scope of the Commission's authority.' 0 Considering the size
of the petrochemical industry, the public interest behind the conservation of
the state's resources, and the limited scope of the Commission's authority, the
court concluded that the Legislature permissibly delegated to the Commission
the authority to grant or deny oil drilling permits.'' The court then turned to
Humble Oil's constitutional argument concerning vested property rights.

The court began this analysis by recognizing that the Legislature had the
authority to touch on vested property rights through its police power.,'52 In
addition, the Legislature had the power to regulate property when the
possibility existed, as in the case of oil and gas, that one owner might take

143. Id.
144. See id. (quoting State v. Great Northern RR. Co., 153 N.W. 247 (Minn. 1915); see also

Modeste v. Public Util. Comm'n, 117 A. 494 (Conn. 1922)).
145. 126 Tex. 296, 83 S.W.2d 935 (1935).
146. See Brown v. Humble Oil & Ref. Co., 126 Tex. 296, 83 S.W.2d 935 (1935).
147. See id. at 937.
148. See id. at 938.
149. See id.
150. See id. at 940-41.
151. See id. at 938, 940-41.
152. See id. at 941 (quoting Lombardo v. City of Dallas, 124 Tex. I, 73 S.W.2d 475 (1934)).
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more than his equitable share. 3 Thus, the Commission had the power to
regulate property rights subject to two conditions. First, the Commission
could regulate private property rights only to the extent that such regulations
furthered the public interest in preventing waste.5 4 Second, the Commission
had to afford the affected parties due process by basing its decisions on facts
collected at a hearing.' 'The court further expounded on this second
limitation by explaining that the mere fact that the Commission held. ahearing
would not insulate the Commission's decision. The Commission had to act
according to its rules and findings or else risk that its order be labeled
arbitrary and capricious and be set aside by a court.5 6 Thus the bedrock for
the standard-of-review debate in Texas administrative law was laid down.
What followed was the establishment of evidentiary rules designed to
accomplish a delicate constitutional triple play: observing the commands of
the separation of powers clause and effectively undertaking the oversight
responsibility dictated by the doctrine of checks and balances while keeping
the resulting framework within pragmatic and workable boundaries.

In Railroad Commission v. Magnolia Petroleum Company,' the court
reiterated the parameters of the scope of review under substantial evidence de
novo. Because a court risked violating the separation of powers doctrine
when it reviewed an agency decision, a court conducting such a review was
limited to the result and effect of the agency decision.," More importantly,
the court established several evidentiary principles.5 9 First, the court declined
to test the validity of agency decisions by using the judiciary's formal
pleading requirements regarding evidence because it recognized the relative
informality of agency hearings."w Second, 'since the separation of powers
doctrine precluded a court from inquiring into the validity of an agency's
decision-making process or policies, the court concluded that a reviewing
court was not bound by the reasoning supplied by the agency but had the
obligation to uphold the agency's factual findings under any basis as long as
the findings were supported by substantial evidence. 6' Finally, since
legislative acts were presumed valid because they were official acts, and
agencies are extensions of the Legislature, the court extended the rebuttable
presumption of validity to agency decisions. 6 Thus, agency decisions are

153. See id. at 942 (quoting Ohio Oil Co. v. Indiana, 177 U.S. 190 (1900)).
154. See id. at 944.
155. See id. at 945.
156. See id.
157. 130 Tex. 484, 109 S.W.2d 967 (1937).
158. See Railroad Comm'n v. Magnolia Petroleum Co., 130 Tex. 484, 487, 109 S.W.2d 967, 969

(1937) (quoting Railroad Comm'n v. Galveston Chamber of Commerce, 105 Tex. 101, 145 S.W. 573
(1912)).

159. See id.
160. See id. at 970.
161. See id. at 970-71.
162. See id. at 971-72.
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presumptively valid, even in the absence of a statute, and the aggrieved party
bears the burden of rebutting the presumption. 63

In Gulf Land Company v. Atlantic Refining Company, the court continued
to clarify the scope of review and develop evidentiary standards.'" As to the
scope of review, the court stated that a reviewing court need not consider
whether it would have reached the same conclusion as the agency because, to
do so would impair, rather than aid, the uniformity necessary to the agency's
administration of disputes.' 65 The court also moved very close to what we
now consider a pure substantial evidence standard when it stated that an
agency must be the primary and original fact finder in the dispute in question.
This had to be so because the Legislature "clothed"'166 the agency with the
power to enforce rules and regulations. 67 How could the agency effectively
and efficiently perform its regulatory duties if it had to wait on a court to
resolve issues of fact? In addition, given the vastness and complexity of the
issues with which it could be faced, an agency has to be given some leeway
in making its factual findings. 6  To use Justice Critz's words, an
"administrative agency cannot be placed in an absolute strait jacket."', 69

However, the agency did not have unbridled discretion over the fact finding
process. The agency had to make fair findings of fact because it was
exercising quasi-judicial duties.'70 Thus the court preserved the constitutional
triple play.

In Railroad Commission v. Shell Oil Company,'' commonly known as
"Trem Carr"'172 after the name of the permit applicant, 173 the court retreated
somewhat from its deferential position in regard to agencies. Carr applied for
a drilling permit pursuant to the Commission's spacing exception rule.'74

When the Commission granted the permit, Shell Oil and other adjoining land
owners sued to prevent Carr from using the permit and enjoin the Commission
from enforcing the permit.' The Commission granted the permit based on
its conclusory finding of Carr's exceptional circumstances, yet the
Commission had never developed any rules for guiding its decision regarding

163. See id. at 972.
164. 134 Tex. 59, 131 S.W.2d 73 (1939).
165. See Gulf Land Co. v. Atlantic Ref. Co., 134 Tex. 59, 74, 131 S.W.2d 73, 82 (1939).
166. See id. at 8 1.
167. See id.
168. See id. at 85.
169. Id.
170. See id. at 81.
171. 139 Tex. 66, 161 S.W.2d 1022 (1942).
172. See Trapp v. Shell Oil Co., 145 Tex. 323, 326, 198 S.W.2d 424, 427 (1946).
173. See Railroad Comm'n v. Shell Oil Co., 139 Tex. 66, 69, 161 S.W.2d 1022, 1025 (1942).
174. See id. at 1024.
175. See id.
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spacing-rule exceptions.'76 The court took this opportunity to establish some
limits on the extent of the judiciary's deference to agency decisions.'

The court began by determining that the Commission's decision was
unsupportable and arbitrary since it failed to follow any sort of established
criteria in reaching its conclusion.' Imposing on an agency theduty to
substantiate its decision based on findings guided by selected criteria, the
court reasoned, was not an infringement on the agency's legislative power but
the exercise of the judiciary's constitutional duty to curb legislative abuses of
power.'79 Chief Justice Alexander, writing for a unanimous court, further
limited the scope of agency authority when he expressly disapproved of the
notion that a court was bound by the factual determinations of an agency.

The taking of the testimony, including the determination of what evidence
shall be admitted and what shall be rejected, and the weight to be given
thereto, is an important feature of a trial. It often requires a knowledge of the
substantive law as well as the application of the rules of evidence. A lay
agency, unfamiliar with these principles, might reject material evidence and
admit and rely on other evidence that was inadmissible. No system has been
provided in this State for reviewing the action of the administrative agency
for procedural errors committed in the taking of the testimony, nor for
remanding the cause to the agency for a rehearing because thereof. It would
indeed be a sorry trial if an agency could thus reject the material evidence of
one side and admit and consider the evidence offered by the other, and bind
the court as to facts by the findings made at such a hearing.'

The court then questioned whether the Legislature could constitutionality
delegate such judicial powers to an agency, but did not entertain this inquiry
further because it concluded the Legislature had not done so in this instance.'8'
Finally, the court attempted to establish a bright-line rule to clarify the
confusion that existed, even at this stage of administrative law jurisprudence,
as to the standard of review required in appealing agency decisions." 2

Whether a court should use the pure de novo standard or the substantial
evidence standard hinged on two conjunctive factors: first, whether the
Legislature had committed a matter to an agency; and, second, whether the
resolution of the matter involved the agency's sound judgement." 3 Thus, if
the Legislature committed the matter to the agency and the resolution of the

176. See id. at 1025.
177. See id.
178. See id. at 1025-26 (citing Yick Wo v. Hopkins, 118 U.S. 356 (1886)).
179. See id. at 1027-28 (citing Brown v. Humble Oil & Ref. Co., 126 Tex. 296, 83 S.W.2d 935

(1935)).
180. Id. at 1028.
181. See id. at 1028-29.
182. See id.
183. See id. at 1029.
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matter required the sound judgement of the agency, then the substantial
evidence standard applied."84 In such circumstances, the court had to uphold
the agency's decision so long as any substantial evidence, defined as more
than a mere scintilla, supported the decision on any reasonable legal basis." 5

The substantial evidence standard, however, did not mean that a court was
precluded from hearing testimony again at trial.

The fact, however, that in some instances the action of the agency is to be
sustained, if it is reasonably supported by substantial evidence, does not
militate against the hearing of the evidence anew in the trial court .... [T]he
trial is not for the purpose of determining whether the agency actually heard
sufficient evidence to support its orders, but whether at the time such order
was entered by the agency there then existed sufficient facts to justify the
same. Whether the agency heard sufficient evidence is not material. In fact,
the evidence heard by the agency is not per se admissible upon the trial in the
district court. Whether it is admissible upon the trial in the district court
must depend upon its own merits under the general rules of evidence, and
without regard to whether it had theretofore been introduced before the
agency.'86

On the other hand, if the Legislature had not committed a matter to an
agency and the matter's resolution did not involve the exercise of the agency's
discretion, or a statute provided otherwise, the substantial evidence rule did
not apply.'87 Chief Justice Alexander refined the limits of agency deference
when he wrote for another unanimous court in Marrs v. Railroad
Commission.' The court repeated that a trial court was not bound by the
factual findings of an administrative agency because a "trial," a judicial
examination, required the right to pass on the credibility of witnesses and the
weight of the evidence.8 9 The court also eluded to the possibility that a full
trial de novo would be required if a suit challenging an administrative order
involved the violation of constitutionally protected rights. 9 ' However, the
court preserved the constitutional separation-of-powers boundary by expressly
limiting a trial court's review of an administrative decision to the illegality of
the decision, and prohibiting a court from substituting its own decision for that
of the agency.' 9 ' Finally, the court attempted to harmonize its opinions in

184. See id.
185. See id.
186. See id. at 1030 (citing Magnolia Petroleum Co. v. New Process Prod. Co., 129 Tex. 617, 104

S.W.2d 1106 (1937)).
187. See id.
188. 142 Tex. 293, 177 S.W.2d 941 (1944).
189. See id. at 946-47.
190. See id. at 947-48 (quoting Crowell v. Benson, 285 U.S. 22 (1932)).
191. See id. at 950.
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Marrs and Shell Oil with its prior opinions when it stated that nothing in
Marrs overruled its prior decisions.1 2

The court retreated from Marrs and Shell Oil to its deferential frame of
mind in Trapp v. Shell Oil.'93 The court recognized the growing confusion
among attorneys and lower courts stemming from an apparent conflict in
previous pronouncements.' 4 In an effort to resolve this alleged contradiction,
the court quoted extensively from its opinions in Gulf Land, Shell, and
Marrs,'9 5 and concluded that its statement in Gulf Land, to the effect that
agencies must be the primary and original fact finders, conflicted with its
subsequent determinations in Marrs and Shell, to the effect that trial courts
were not bound by an agency's factual findings.'96 The court resolved this
conflict in two steps. First, it noted that Marrs did not overrule any of its
previous decisions. 9 7 Second, it relied on lower court decisions and its
statement in Gulf Land that if a conflict resulted between the court and the
Courts of Civil Appeals, the court's decision in Gulf Land controlled.'

The court justified its Trapp opinion on a pragmatic and constitutional
argument. The court concluded that the Legislature had the authority to
delegate fact finding responsibilities because the separation of powers clause
of the Texas Constitution required a workable form of government. 99 If the
Legislature could not exercise fact finding tasks efficiently and practically, it
had to delegate such authority to an agency so that the people could be
effectively served.2" The court also concluded that the Commission's duties
in approving oil drilling permits was a legislative function because the
Legislature delegated natural-resource regulating duties to the Commission. 2

1'

Thus, a court could not determine facts for itself because it would come too
close to exercising the authority delegated to an agency and could even call
into question the Legislature's wisdom in delegating such power in the first
place.20 2 The court used the same arguments to uphold an agency order in
Thomas v. Stanolind Oil & Gas Company,2°3 a companion case to Trapp. The
court, however, stopped short of a pure substantial evidence standard when it
restated the rule in Marrs from the litigant's point of view: the parties are not
limited to the evidence taken at the administrative hearing, but could

192. See id.
193. 145 Tex. 323, 198 S.W.2d 424 (1946) (Alexander, C.J., dissenting).
194. See id. at 428.
195. See id. at 428-33.
196. See id. at 433. Compare Gulf Land, 131 S.W.2dat81, with Marrs, 177 S.W.2d at 946-47, and

Shell Oil, 161 S.W.2d at 1028-29.
197. See id. at433.
198. See id.
199. See id. at 438 (citing Trimmier v. Carlton, 116 Tex. 572, 296 S.W. 1070 (1927)).
200. See id.
201. See id. at 441.
202. See id.
203. 145 Tex. 270, 273, 198 S.W.2d 420, 421 (1946) (Alexander, C.J., dissenting).
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introduce evidence at the trial because perjured testimony is not substantial
and a court could not rely on such evidence.2"4 Finally, whether substantial
evidence existed to uphold the agency's decision was a question of law which
only a court could determine.0 5

The court further refined its decisions in Trapp and Stanolind Oil in
Hawkins v. Texas Company.2" Because of Chief Justice Alexander's dissent
in both Trapp and Stanolind Oil,2"7 the court found it necessary to clarify the
substantial evidence de novo standard.0 8 As the court explained, the use of
the term "reasonably" in its formulation of the substantial evidence rule
indicated that courts had a broad scope of review, and that the existence of
only "some" evidence substantiating the agency's decision would not be
sufficient.2 9 In addition, the court repeated that a trial was still necessary and
that a court's determination of what constituted substantial evidence was to
be based on a review of the reviewing court's entire record."' 0 Thus, the scope
of review and the individual rights and duties of courts and agencies were
established. But what exactly did a court look for in the agency record?

The court answered the above question in Miller v. Railroad
Commission,"' thereby making the substantial evidence de novo standard
complete. The statute involved in Miller required from the agency specific
findings in order to substantiate its ultimate conclusion.2"2 Such findings, the
court stated, had several important purposes. First, the Legislature intended
for the agency to give full and serious consideration to the facts of the matter
before granting a permit.2"3 Second, the findings were necessary in order to
inform the interested parties so that they may prepare an intelligent appeal." 4

Finally, the findings were needed because they would aid a trial court in its
review of the agency's final order.2"5 The court characterized such findings
as "basic facts" because the findings serve as the foundation that support the
agency's general conclusions and final decision.216 The court labeled these
general conclusions, which were not statutorily required and which could be
conclusory, "ultimate facts." '217 Because of their purpose and statutory

204. See Trapp, 198 S.W.2d at 440.
205. See Thomas v. Stanolind Oil & Gas Co., 198 S.W.2d at 421.
206. 146 Tex. 511,209 S.W.2d 338 (1948).
207. See Trapp, 198 S.W.2d at 442; see also Stanolind Oil, 198 S.W.2d at 423. See also supra note

123 and accompanying text.
208. See Hawkins v. Texas Co., 146 Tex. 511, 513, 209 S.W.2d 338, 340 (1948).
209. See id. at 340.
210. See id. at 340.
211. 363 S.W.2d 244 (Tex. 1962).
212. See id. at245.
213. See id.
214, See id. at 246.
215. See id.
216. See id.
217. See id. This was not the first time the court labeled an agency's general conclusions as
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character, the court ascribed certain requirements to basic facts: they could
not be conclusory or constitute mixed findings of fact and law, and they could
not be presumed from conclusory findings.2 18 An agency met its duty to
provide findings of basic fact when it reasonably complied with the statutory
requirements, when the findings related to the issues and evidence of each
individual case, and when the findings were so complete that a reviewing
court was able to reasonably and fairly conclude whether or not the basic
findings support the agency's ultimate findings. 19

From the above discussion, it is apparent how the court, on several
occasions, came close to adopting the pure substantial evidence rule. If Trapp
can be considered the beginning of the court's movement towards the pure
substantial evidence rule, then Gerst v. Nixon,22

' as will be discussed shortly,
can be classified as the movement's culmination.

B. Post-APTRA/Post-APA

Did the substantial evidence de novo standard survive the Legislature's
enactment of APTRA and the subsequent APA?22 The court answered that
question in the negative in Imperial American Resources Fund, Inc. v.
Railroad Commission of Texas,222 when it stated:

[t]hrough enactment of the Administrative Procedure Act as to other
agencies, the Legislature has made a far-reaching change in limiting judicial
review under the substantial evidence rule to the records made before the
administrative agencies. The result is that the agencies and the courts now
consider the same evidence. Judicial review under the essential standards of
the substantial evidence rule has been preserved, but the courts now test the
substantiality of the evidence upon which an administrative agency made its
decision. This furnishes more assurance of administrative due process and
a surer means of determining whether an agency acted arbitrarily,
capriciously, and without due regard to the evidence.223

The court affirmed this holding in Lindsay v. Sterling without further
analysis.22 4 However, this does not mean that the substantial evidence de novo
standard of review no longer exists. 2 5 The Legislature exempted certain

.ultimate." See Davis v. City of Lubbock, 160 Tex. 38, 59, 326 S.W.2d 699, 714 (1959).
218. See Miller, 363 S.W.2d at 246.
219. See id.
220. 411 S.W.2d 350 (Tex. 1966).
221. See TEX. GOV'T CODE ANN. § 2001.001-.902 (Vernon 1999).
222. 557 S.W.2d 280 (Tex. 1977).
223. 57 S.W.2d 280, 285 (Tex. 1977).
224. See Lindsay v. Sterling, 690 S.W.2d 560, 562 (Tex. 1985).
225. See e.g. TEX. LOC. Gov'T CODE ANN. § 211.011 (e) (Vernon Supp. 2000) (stating that a court

has the discretion to take evidence in an appeal by an aggrieved party from a decision by the board of
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matters from coverage under both APTRA and the APA: certain driver's
licenses,22 6 welfare benefits, 227 banking charters, 22

1 pardons and parole
orders, 229 unemployment benefits, 20  and breath analysis operator and
technician certifications. 23 ' Thus, the substantial evidence de novo standard
may apply to these matters unless a statute provides otherwise.232 In fact, the
court has tried at least two cases under the substantial evidence de novo
standard of review since the enactment of APTRA and the APA.233

C. Criticisms

Part of the confusion the court eluded to in its opinions stemmed from its
failure to follow its own opinions. Consider the issue of stare decisis. Even
though the Trapp majority stated that it was their duty to follow the decisions
of their predecessors,234 the majority did not include the portion of the Marrs
opinion relating to Chief Justice Alexander's discussion of the possible
constitutional issues that could arise in an appeal of an administrative
decision.235  The majority could easily have answered Chief Justice
Alexander's concerns by reiterating the court's holding on this matter in
Humble Oil.236 Instead, the Trapp majority relied on the court's decision in
GulfAtlantic and several lower court decisions and disregarded its evidentiary
holdings in Marts and Shell Oil.237 Thus, the court's decision to review de
novo the evidence presented at the agency hearing only for the purpose of
substantiating the agency's decision, rather than to accomplish its judicial
duty of weighing the evidence and determining its admissibility, left its
justification open to doubt. Had the court justified the de novo procedure on
purely judicial grounds, as defined in Shannon2 3

' and Shell Oil,239 one could

adjustment of a local government).
226. See TEX. Gov'T CODE ANN. § 2001.221 (Vernon 2000). See supra note 84.
227. See § 2001.223(l). See supra note 84.
228. See § 2001.223(2). See supra note 84.
229. See § 2001.223(3). See supra note 84.
230. See § 2001.224. See supra note 84.
231. See § 2001.223(4). See supra note 84.
232. See Eissinger, supra note 55, at I1. See also Hamilton & Jewett, 54 TExAS L. REV. at 307-08.
233. See Nueces Canyon Consol. Indep. Sch. Dist. v. Central Educ. Agency, 917 S.W.2d 773 (Tex.

1996) (per curiam) (dealing with an appeal from a decision by the Central Education Agency regarding
land detachment and annexation from one school district to another); Mercer v. Ross, 701 S.W.2d 830
(Tex. 1986) (dealing with an appeal from a decision by the Texas Employment Commission regarding
unemployment benefits).

234. See Trapp, 198 S.W.2d at 427.
235. Compare Trapp, 198 S.W.2d at 43 1, with Marrs, 177 S.W.2d at 948-49.
236. See supra notes 152-56 and accompanying text.
237. See Trapp, 198 S.W.2d at 436-37.
238. See supra notes 28-32 and accompanying text.
239. See supra notes 179-80 and accompanying text.
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reasonably assume that the substantial evidence de novo standard would have
been more difficult to dismiss.

A fine distinction exists between judicial functions and administrative or
legislative functions when the action involves findings of fact. 4 ' The
traditional definition of judicial responsibilities has not changed since the
court's statement of the same in Trimmier.24' Courts investigate, declare, and
enforce liabilities that exist on present or past facts based on law that exists
or is presumed to exist.242 In addition, the power of judicial review and the
protection of constitutional rights are core functions of the judiciary.43 On the
other hand, legislation changes current conditions prospectively by enacting
law.1 44  Legislatures recognize the public's interest in certain areas and
delegate policy-making responsibilities to administrative agencies. 45 Because
of this delegation of policy-making responsibility to agencies and the
agencies' expertise in their area of law, courts give deference to agency
findings of fact and interpretations of law. 46 In essence, the difference
between agency fact finding and judicial fact finding is the purpose behind the
fact finding.247

Agencies find facts in order to promulgate regulations that further the
public's interest and to accomplish their public policy-making
responsibilities.2 4  Agencies then apply the law to the facts in order to
accomplish their regulatory function, as when they decide whether to issue a
permit or levy a penalty.249 When a court reviews an agency decision, on the
other hand, its purpose is not to find facts in order to regulate public interest
or establish public policy.25 ° A court should review the facts of the case to
ensure that the agency has not abused its authority and violated the federal or
state constitutions.25 ' The purpose of fact finding is, thus, completely
different. The court is duty-bound to ensure that citizens have a reliable,

240. See 16A AM. JUR. 2d Constitutional Law §§ 262, 263 (1999).
241. See Key Western Life Ins. Co. v. State Bd. of Ins., 163 Tex. 11,22-23,350 S.W.2d 839,847

(1961) (citing Prentis v. Atlantic Coast Line, 211 U.S. 210 (1908)); see also Trimmier, 296 S.W. at 1079-
80; see also 16A AM. JUR. 2d Constitutional Law § 262 (1998); 6 BURDETT A. MCKINNEY & CHARLES

PORTERFIELD, RULING CASE LAW § 176 (1915).
242. See 16A AM. JUR. 2d Constitutional Law § 262 (1998).
243. See 16A AM. JUR. 2d Constitutional Law § 260 (1998 & Supp. 1999).
244. See Key Western, 350 S.W.2d 839, 847 (Tex. 1961) (citing Prentis v. Atlantic Coast Line, 211

U.S. 210 (1908)).
245. See 16A AM. JUR. 2d Constitutional Law § 263 (1998).
246. See Lone Star Gas, 153 S.W.2d at 696; see 16A AM. JUR. 2d Constitutional Law § 263 (1998).
247. "As to what is judicial and what is not, seems to be better indicated by the nature of a thing

than its definition." 6 BURDETT A. McKINNEY & CHARLES PORTERFIELD, RULING CASE LAW § 159 (1915)

(footnote omitted).
248. See id.
249. See id.
250. See id.
251. See id.



JUSTIFIED REASONING FOR REASONABLE MINDS

effective, and efficient system to address and resolve disputes.252 If a court is
restricted to considering only the evidence accumulated by the agency, as
reflected in the agency record and shaded by the agency's own view of the
facts, how can the court determine whether the agency abused its discretion
by disregarding relevant evidence or misconstruing the reasonable inferences
that emanate from the facts? Such abuses prejudice the rights of citizens-the
same citizens that entrusted courts to protect against such prejudice when they
agreed to govern themselves under a constitutional, three-branch system of
government. Chief Justice Charles E. Hughes of the United States Supreme
Court recognized this same problem.

The power of administrative bodies to make findings of fact which may be
treated as conclusive, if there is evidence both ways, is a power of enormous
consequence. An unscrupuluos[sic] administrator might be tempted to say
"Let me find the facts for the people of my country, and I care little who lays
down the general principles. 23

The court's answer to this argument is that citizens are adequately
protected because their due process concerns are met at two levels.254 First,
an agency must provide citizens with notice of a hearing and must conduct a
hearing at which citizens voice their concerns. 255  Second, a citizen may
appeal the agency decision to a court.256 But what emerges is a concern over
the quality of due process, not the actual existence of due process. Both the
United States Supreme Court and the Texas Supreme Court have repeatedly
recognized such concerns.

The Texas Supreme Court made clear in Humble Oil that the mere
holding of a hearing does not satisfy due process requirements if the agency
does not follow its own findings of fact in reaching its decision.257 This
sentiment was echoed by the court in Hawkins when it clarified, because it

252. "Where the inquiry to be made involves questions of law as well as fact, where it affects a legal
right, and where the decision may result in terminating or destroying that right, the powers to be exercised
and the duties to be discharged are essentially judicial. Thus, where the facts out of which a moral or legal
obligation is claimed to arise are disputed, the contention falls within the province of the courts, under the
distribution of governmental powers prescribed by the constitutions of the states." 16A AM. JUR. 2d
Constitutional Law § 260 (1998) (footnotes omitted).

253. Chief Justice Charles E. Hughes, Important Work of Uncle Sam's Lawyers, Address Before
the Federal Bar Association (Feb. 11, 1931), in 17 A.B.A. J. 237, 238 (1931).

254. See Southwestern Bell, 571 S.W.2d at 510 (citing Alabama Pub. Serv. v. Southern Ry. Co.,
341 U.S. 341 (1951)).

255. See Washington exrel. Oregon R.R. and Navigation Co. v. Fairchild, 224 U.S. 510, 526-27
(1912); Southwestern Bell, 571 S.W.2d at 510 (citing Alabama Pub. Serv. v. Southern Ry. Co., 341 U.S.
341 (1951)); Humble Oil, 83 S.W.2d at 945.

256. See Chemical Bank & Trust Co. v. Falkner, 369 S.W.2d 427, 433 (Tex. 1963) (Calvert, C.J.,
dissenting).

257. See Humble Oil, 83 S.W.2d at 945.
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was forced to by Chief Justice Alexander's dissent in Trapp,"1 that the
agency's finding had to be supported by reasonable, and not just some,
substantial evidence.259 When the United States Supreme Court stated that
restricting a court's scope of review to the agency record did not raise due
process problems, 260 it implicitly qualified its opinion. 261 The United States
Supreme Court assumed that a review could properly be limited to the agency
record when evidence was properly incorporated in the agency record, when
new evidence did not exist, when the materiality of evidence could be
anticipated, and when a party was not prevented by the agency from
submitting relevant evidence at the hearing or precluded by its adversary from
submitting relevant evidence because of surprise, mistake or other
extraordinary facts. 62 The United States Supreme Court recognized these
same limitations even when it decided that parties could not relitigate facts on
the basis of constitutional violations.2 63

In New York v. United States, the United States Supreme Court limited
its review to the agency's record concerning the agency's decision to readjust
railroad freight rates.26" The Supreme Court recognized the complexity of,
and the expertise required by, the subject matter.1 65 However, the Supreme
Court chose to limit its review to the agency record, and refused to remand the
case to the agency for consideration of additional evidence, because the
parties chose to rely on the record rather than introduce more evidence and
because the Supreme Court considered the record complete. 66 Justice
Frankfurter dissented because he believed that the record was not complete
and would have asked the Commission to make more explicit findings. 267

Justice Jackson, who wrote a separate dissent and with whom Justice
Frankfurter concurred, believed that the New York majority impermissibly
granted the right to the agency to set national economic policy at the cost of
the constitutional rights of southern and western railroad companies. 2 68 In
short, the United States Supreme Court recognized the due process limitations

258. See Trapp, 198 S.W.2d at 442-50. See also supra note 123 and accompanying text.
259. See Hawkins, 209 S.W.2d at 340. At least one commentator believes that the court's opinion

in Hawkins represents the zenith of the application of the substantial evidence rule in administrative law
jurisprudence. See Kerry McGrath, Substantial Evidence Review in Texas - Still Insubstantial After All
These Years, 44 BAYLOR L. REV. 223, 234 (1992).

260. See Alabama Pub. Serv. Comm'n v. Southern Ry. Co., at 348 (citing Washington ex rel.
Oregon R.R. and Navigation Co. v. Fairchild, 224 U.S. 510 (1912)).

261. See Washington ex rel. Oregon, 224 U.S. at 527-28.
262. See id. at 528 (quoting Kansas City S. Ry. Co. v. C.H. Albers Comm'n Co., 223 U.S. 573

(1912)).
263. See Alabama Pub. Serv., 341 U.S. at 348-49 (citing New York v. United States, 331 U.S. 284

(1947); Railroad Comm'n of Texas v. Rowan & Nichols Oil Co., 311 U.S. 570, 576 (1941)).
264. 331 U.S. 284 (1947).
265. See id. at 335-36.
266. See id. at 334-35, 336.
267. See id. at 351-52 (Frankfurter, J., dissenting).
268. See id. at 357-60 (Jackson, J., dissenting).
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to restricting a court's review to the agency record. Perhaps the most blatant
objection by the United States Supreme Court to restricting a reviewing court
to the agency record was written in Railroad Commission of Texas v. Rowan
& Nichols Oil Co.269 Therein, Justice Roberts, joined by Justice McReynolds
and Chief Justice Hughes, stated that

[a]lthough the problem of proration presented technical and difficult
questions, and although the Commission was vested with a broad discretion
in dealing with them, these facts could not justify the [Supreme Court's]
abdicating its jurisdiction to test the Commissioner's order .... The opinion
of this [C]ourt, in my judgement, announces principles with respect to the
review of administrative action challenged under the due process clause
directly contrary to those which have been established.27

As has been repeatedly cited in the course of this discussion, former
Texas Supreme Court Chief Justice Alexander also expressed similar
reservations:

It would certainly put the trial judge in a straight jacket if he were
required to pass on the issue as to whether or not the contestant had met the
burden of proof, but was not permitted to pass on the credibility of the
witnesses nor the weight to be given to their testimony. Moreover, upon the
trial of such a case, as soon as a single witness testified to facts which would
sustain the permit, it would become useless for a court to proceed further,
for, regardless of the evidence to the contrary, the court would be powerless
to do otherwise than to sustain the permit. There is no provision in the Act
here under consideration which requires any such construction. The trial
court in this case passed on the credibility of the witnesses and the weight to
be given to their testimony and has determined that the contestants have met
the burden of proof.2 '

The preceding observations dealt more with the court's decision to limit
review exclusively to the agency record. As such, they are more appropriate
when considering the pure substantial evidence standard of review. However,
the concerns expressed by the Justices cited above were not new and
detractors of the substantial evidence de novo standard voiced their
objections. The objections to the substantial evidence de novo standard
centered around the practical effects the review standard had on appeals.
Since the reviewing court did not rely on the agency's findings or reasoning,
but heard evidence afresh at trial, agency hearings were of little

269. 310 U.S. 573, 584-85 (1940) (6-3 opinion) (Roberts, J., dissenting).
270. Railroad Comm'n of Texas v. Rowan & Nichols Oil Co., 310 U.S. 573, 584-585 (1940) (6-3

opinion) (Roberts, J., dissenting) (citing Thompson v. Consolidated Gas Util. Corp., 300 U.S. 55 (1937)).
271. Trapp, 198 S.W.2d at 446 (Alexander, C.J., dissenting).
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consequence. 72 As such, court appeals were duplicative and agencies had
little incentive to develop records that could meaningfully be reviewed by
courts.27 Courts were criticized for being too deferential, upholding agency
decisions even when the facts supported a contrary outcome, and thus
abdicating their duties under judicial review and ignoring persistent
Legislative enactments calling for de novo review.274 Ironically, as will be
discussed towards the end of this paper, these same objections can be lodged
against the pure substantial evidence standard of review. 75

V. PURE DE Novo REVIEW

A. Historical Development

Although the Legislature has gone through great pains to provide the
people of Texas the maximum protection against agency abuse, the court, with
few exceptions, has consistently held the pure de novo standard of review
unconstitutional. In this respect, it is ironic that the great legislative and
judicial branches of Texas have engaged in a powers game of "hot potato"
rather than the traditional "tug of war."

The Texas Supreme Court has upheld a pure de novo standard of review
on constitutional grounds in at least two cases. In Key Western Life Insurance
v. State Board of Insurance the relevant portion of the statute in question read
as follows:

Said action shall have precedence over all other causes on the docket of
different nature. The action shall not be limited to questions of law and the
substantial evidence rule shall not apply, but such action shall be tried and
determined upon a trial de novo to the same extent as now provided for in the
case of an appeal from the Justice Court to the County Court. 76

The court recognized that its prior opinions, as will be discussed below,
had previously construed de novo as meaning substantial evidence de novo
because of the separation of powers problem. Since the de novo standard of
review required a court to nullify the agency's underlying order and determine
the issue sua sponte, the reviewing court would in fact be exercising the duties
delegated to the agency by the Legislature-an impermissible encroachment

272. See Kerry McGrath, Substantial Evidence Review In Texas-Still Insubstantial After All These
Years, 44 BAYLOR L. REv. 223 (1992).

273. See Robert W. Hamilton and J.J. Jewett, Ill, The Administrative Procedure and Texas Register
Act: Contested Cases and Judicial Review, 54 TEXAS L. REv. 285, 300 (1976).

274. See McGrath, 44 BAYLOR L. REv. at 229 (1992).
275. See discussion infra Part VI.D.
276. Key W. Life Ins. v. State Bd. of Ins., 163 Tex. 11, 20, 350 S.W.2d 839, 846 (Tex. 1961)

(emphasis omitted) (quoting TEX. INS. CODE ANN art. 1.04(o (Vernon 1961)).
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on legislative power by the judiciary.2" Recognizing this problem, the court
sought to draw a distinction based on a definition of judicial and legislative
duties.

The court concluded that "judicial" duties encompassed investigating,
declaring, and enforcing liabilities that existed on present or past facts in
relation to legal rights." 8 "Legislative" duties, on the other hand, were
characterized as prospective with an emphasis on changing the status quo via
the enactment of laws.279 The court then examined the powers which the
agency exercised in the dispute and concluded that such powers were judicial
in nature rather than legislative."' The language of the statute in question
restricted the agency's discretion to grant, deny, or revoke permits based on
statutory violations, fairness and public policy grounds, and deceptive

281provisions. Such sanctions, the court ruled, did not grant the agency with
broad rule making authority and did not constitute prospective action
characteristic of legislative duties. In addition, since the statute did not
provide the agency with a standard to guide its decision-making process, the
de novo standard of review was necessary to guard against the potential
problems associated with the use of unbridled agency discretion. 83 Thus, for
perhaps the first time, the de novo standard of review was held constitutional
in Texas. The court again upheld the standard of review as constitutional in
Scott v. Texas State Board of Medical Examiners, albeit on different
grounds.284

The relevant state statute in Scott read as follows:

Any person whose license to practice medicine has been cancelled,
revoked or suspended by the Board may, within twenty (20) days after the
making and entering of such order, take an appeal to any of the district courts
in the county of his residence, but the decision of the Board shall not be
enjoined or stayed except on application to such district court after notice to
the Board. The proceeding on appeal shall be a trial de novo, as such term
is commonly used and intended in an appeal from the justice court to the
county court, and which appeal shall be taken in any District Court of the
county in which the person whose certificate of registration or license is
involved, resides.285

277. See id.
278. See id. at 848 (quoting Prentis v. Atlantic Coast Line, 211 U.S. 210 (1908); 73 C.J.S. Public

Administrative Bodies and Procedure § 8 (1955)).
279. See id.
280. See Key Western, 350 S.W.2d at 848.
281. See id.
282. See id.
283. See id.
284. 384 S.W.2d 686 (Tex. 1964).
285. Id. at 689-90 (quoting TEX. REv. CIV. STAT. ANN. art. 4506 (Vernon 1953)).
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The court began its analysis by recognizing that the process of revoking
a license, in this instance a medical license, had been a matter traditionally
committed to the district court.286 In this vein, the court noted that the
granting of a license, on the other hand, did not enjoy a de novo standard of
review on appeal.2 7 The court also recognized that the determination of
whether to revoke an individual's license was a decision that affected a single
individual without the promulgation of rules. 28 The court concluded, that the
revocation of such a license was not a matter which involved public policy
and was a matter in which the judiciary had constitutional discretion to review
afresh.2" 9 Thus, the pure de novo standard of review achieved legal status,
even if for a brief moment in Texas administrative law jurisprudence. In most
other cases, the court invalidated or reworked the language of the statute in
question and ignored legislative intent in virtually all instances. 2

' ,
In Fire Department of Fort Worth v. City of Fort Worth, the court upheld

a statute that called for a de novo review based on a procedural argument. 9'
The text of the statute read as follows:

In the event any Fireman or Policeman is dissatisfied with the decision
of the Commission, he may ... file a petition in the District Court, asking
that his order of suspension or dismissal be set aside, that he be reinstated in
the Fire Department or Police Department, and such case shall be tried de
novo. Such cases shall be advanced on the docket of the District Court, and
shall be given a preference setting over all other cases. 2

1

The court noted that it had generally interpreted the statutory term "de
novo" as indicating a limited form of review under the substantial evidence
rule to determine whether the agency's order was free of illegality and
supported by substantial evidence.293 The statute, the court stated, did not
empower a reviewing court to do more and if the statute did it had to be struck
down as unconstitutional. 294 The only portion of the statute that saved it was
the provision allowing the reviewing court to reinstate the aggrieved officer
or fireman. 295 The court reasoned that reinstatement was only a natural
procedure for setting aside any order, whether judicial or administrative, and

286. See id. at 690.
287. See id.
288. See id. at 690-91.
289. See id.
290. See Hamilton, supra note 273, at 290 & n. 18.
291. See 147 Tex. 505, 217 S.W.2d 664 (Tex. 1949).
292. Id. at 665.
293. See id. at 666.
294. See id.
295. See id. at 667.
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thus the statute was not unconstitutional. 96 Other statutes would not be so
fortunate.

In Jones v. Marsh, decided only nine months after Fort Worth Fire
Department, the court read the substantial evidence de novo standard into the
statute.297 The relevant portion of the statute stated that "[t]he proceeding on
appeal shall be against the Board alone as defendant and the trial shall be de
novo under the same rules as ordinary civil suits[.]"29' The court concluded
that the statute contemplated a substantial evidence de novo review for three
reasons," First, the text of the statute indicated that the Legislature intended
a limited form of review because it failed to explicitly provide for a new trial
as if the agency had made no findings, and it did not state what issues would
be tried.299 Second, the type of permit at issue, an alcoholic license, was a
privilege under Texas law and not a property right."° Thus, problems
concerning constitutionally-protected property rights were not an issue and the
review contemplated under the statute did not require a new trial on the
merits. Finally, the public official responsible for making the decision, a
county judge, acted in an administrative capacity under the statute because he
was not the sole decision-maker and his decision was not final until passed on
by the state agency."' Since judicial responsibilities were not being delegated
by the Legislature, the court could not question the soundness of the
Legislature's decision.3 2

Compared to the statute in Marsh, the statute in Southern Canal v. State
Board of Water Engineers was exacting.30 3 The statute was unusually clear
in its mandate

In all suits brought to review, modify, suspend or set aside rules and
regulations, orders, decisions, or other acts of the Board, the trial shall be de
novo, as that term is used and understood in an appeal from a Justice of the
Peace Court to the county court. In such de novo trials, no presumption of
validity or reasonableness or presumption of any character shall be indulged
in favor of any such order, rule or regulation, but evidence as to the validity
or reasonableness thereof shall be heard and the determination in respect
thereto will be made upon facts found therein, as in other civil cases, and the
procedure for such trials and the determination of the orders and judgements
to be entered therein shall be governed solely by the rules of law, evidence
and procedure prescribed for the courts of this State by its Constitution,
Statutes and rules of procedure applicable to the trial of civil actions. It is the

296. See id.
297. 148 Tex. 362, 224 S.W.2d 198 (Tex. 1949).
298. Id. at 200 (quoting TEx. PEN. CODE ANN. art. 666-14 (Vernon 1949)).
299. See id. at 201.
300. See id.
301. See id. at 201-02.
302. See Trapp, 198 S.W.2d at 441.
303. 159 Tex. 227, 318 S.W. 619 (Tex. 1958).
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intent of the Legislature that such trial shall be strictly de novo and that the
decision in each such case shall be made independently of any action taken
by the Board, upon a preponderance of the evidence adduced at such trial
and entirely free of the so-called "substantial evidence" rule enunciated by
the courts in respect to orders of other administrative or quasi-judicial
agencies."°

The court started its analysis by stating the essential characteristics of the
de novo standard of review:

The sine qua non of a de novo trial as that term is used to describe a retrial
of a matter or controversy theretofore tried by another tribunal is the
nullification of the judgement or order of the first tribunal and a retrial of the.
issues on which the judgement or order was founded. When jurisdiction of
the second tribunal attaches, the judgement or order of the first tribunal is not
merely suspended, but is nullified." 5

The court then noted that the statute incorporated forms of both de novo
and substantial evidence de novo review, and concluded that the differences
in the statute were too great to harmonize." The statute, according to the
court, required a court to determine the reasonableness of the agency's order
even though the type of review called for the nullification of the order itself
and a full trial on all issues of fact. 7 In addition, the statute directed the court
to make the determination of reasonableness based on evidence introduced at
trial rather than evidence heard at the agency hearing. 08 Finally, the statute
called for a preponderance of the evidence standard rather than the substantial
evidence standard-the constitutionally required standard of review according
to the court. 9

Although the court invalidated the statute, it attempted to provide the
Legislature with guidance regarding the drafting of a clearer de novo statute.
The court suggested that the Legislature could provide that a reviewing court
had to set aside an agency's decision as null and void and retry the matter as
if no agency decision was ever made. 0 The court, however, questioned the
soundness of such a policy, and warned that a court would still have to
determine the constitutionality of such a provision."'

304. Id. at 621 (quoting TEx. REv. Civ. STAT. ANN. art. 7477, § 13 (Vernon 1958)).
305. Id. at 622.
306. See id. at 622-24.
307. See id. at 623.
308. See id.
309. See id.
310. See id. at625.
311. See id.
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Davis v. City of Lubbock is yet another example of the invalidation of a
statute calling for de novo review."a 2 Davis concerned the property rights of
an individual in property which the Lubbock Urban Renewal Agency
condemned.3"' The Urban Renewal Act contained many of the same
provisions of the statute nullified in So'uthern Canal, except the provision
regarding the preponderance of the evidence standard.314 Yet, despite the clear
statement from the Legislature that appeals under the act were to be conducted
under the de novo standard of review and not the substantial evidence rule,3 5

the court determined that the power to decide whether a particular area was
detrimental to public health and safety was a purely legislative one in which
the judiciary had no authority to intervene.3" 6 The fact that the statute
authorized the sale of condemned land to private individuals did not concern
the court since it reasoned that the individual's enjoyment of such land would
not be plenary, but limited because of the various restrictions imposed on the
land aimed at preventing its reversion to a slum area.3" Thus, a court was
limited to reviewing the agency's decision for fraud, arbitrariness, or
capriciousness based on the substantial evidence standard of review.3" 8 It was
after Davis and Key Western that the Legislature introduced a bill to amend
the Texas Constitution to allow for de novo review.31 9 The measure, however,
was defeated.32

The court retreated from its Key Western decision in Chemical Bank &
Trust Co. v. Falkner, in which the Court also struck down the de novo
standard of review as unconstitutional.32' The statute in Chemical Bank read
as follows: "The orders of the State Banking Board may be appealed to a
court of competent jurisdiction and the trial in the court of competent
jurisdiction shall be de novo the same as if said matter had been originally
filed in such court." '322 The court emphasized the fact that the decision that
related to the granting or denial of the permit in question, here a bank charter,
involved the determination of public necessity.323 Further, the court
recognized that the citizens of Texas had a substantial public interest in the
State's financial institutions.324 The court then stated that the determination
of public necessity involved a public policy decision and, thus, the pure trial

312. 160 Tex. 38, 326 S.W.2d 699 (Tex. 1959).
313. See id. at 701.
314. Seeid. at711, 713&n.47.
315. See id. at l1.
316. See id. at 714.
317. See id. at 704.
318. See id. at 712.
319. See supra note 273, at 301-02, & nn. 78-79.
320. See id.
321. 369 S.W.2d 427 (Tex. 1963) (Calvert, C.J., dissenting).
322. Id. at 431 (quoting TEX. REV. CIv. STAT. ANN. art. 342-115 (Vernon 1943)).
323. See id. at 431.
324. See id.
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de novo standard mandated under the statute would lead to an unconstitutional
exercise of legislative powers by the judiciary.325 As to its holding in Key
Western, the court stated that its decision in that case was limited, and not
intended as a broad rule, because it found that the agency had not been given
legislative discretion for the act there in question.326 One could reasonably ask
himself, at this point, whether the Legislature had the constitutional authority
to enact a de novo standard of review. As discussed above, the court upheld
such enactments on two separate grounds: the distinction between judicial
and legislative duties,327 and the determination of whether an agency
procedure involves policy making.32s In City of Houston v. Blackbird, the
court explicitly stated that the Legislature did indeed have the power to enact
a de novo standard of review and eluded to yet a third basis of validity, but did
not state such a basis. 329 This last statement, however, is presently doubtful
at best.

In Quick v. City of Austin, the court considered the type of review
mandated under a statute that the Austin Court of Appeals considered to be
pure de novo.33' The pertinent part of the statute read as follows: "The issue
on appeal is whether the action or program is invalid, arbitrary, unreasonable,
inefficient, or ineffective in its attempt to control water quality. The
commission or district court may overturn or modify the action of the city."33'

The court began its consideration of the statute by restating the fundamental
separation of powers argument underlying its previous decisions.332 It then
framed the issue in these terms, "the only issue we must determine is whether
[the statute] necessitates a de novo review by the judiciary. If it does, it is
unconstitutional; if it does not, it is constitutional."333 In concluding that the
statute did not require a de novo standard of review, and thus was
constitutional, the court agreed with the petitioners that the statute employed
neutral terms which were the kind traditionally used in such ordinances.334

Finally, the court then stated a new standard for determining whether a statute
required a de novo standard: the degree of deference the statute requires for
a higher tribunal to give to the original tribunal.335 Is the de novo standard
still a valid standard for reviewing agency decisions? Probably not.

325. See id.
326. See id.
327. See Key Western, 350 S.W.2d at 847.
328. See Scott, 384 S.W.2d at 690-91.
329. See 394 S.W.2d 159, 163 (Tex. 1965).
330. 7 S.W.3d 109, 114 (Tex. 1999).
331. Id. (quoting TEX. WATER CODE ANN. § 26.17).
332. See id. at 114-15.
333. Id. at 115.
334. See id.
335. See id. at 116.
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B. Criticisms

On a pragmatic level, both the Texas and United States Supreme Courts
have rejected constitutional arguments for reviewing agency decisions on the
pure de novo standard.336 At a normative level, however, should the pure de
novo standard of review even exist in administrative law? Consider Justice
Chadick's dissent in Southwestern Bell, especially in light of Davis, where he
states that,

The Court made it clear that the administrative proceeding exception will not
apply where a property right is involved. Could it possibly be argued [that]
a property right is not involved when the issue is the adequacy of
compensation for public use of property? The question answers itself. Not
only is a property right involved but one specifically protected by the Texas
Constitution .... This Court in its prior decisions has made it abundantly
clear that the fixing of rates would not come under an administrative
proceeding exception but is a matter involving a full judicial determination
.... If the majority opinion is permitted to stand, where will it end? Will
the Texas constitutional guaranty of jury trial be completely read out of the
Constitution? Perhaps the Legislature will next pass a law allowing the
Highway Commission to fix compensation to be paid when private property
is taken for highway purposes with the landowner limited to a substantial
evidence appeal without a jury under the Administrative Procedure Act.
When this happens the farmer who lost his land for the amount the Highway
Commission appraisal will be as dismayed as I that this fundamental right to
[a] jury trial has vanished, taken from him by sophistic and deceptively
vague reasoning in a short series of court opinions.337

Professor Bruff advanced a related argument when he compared the
constitutional presumptions regarding the reviewability of agency decisions
between the Federal and Texas governments.338 Federal administrative law
provides that an agency's decision is presumptively subject to judicial review
absent a statute providing otherwise.339 Texas, on the other hand, employs the
opposite presumption, and thus keeps agency action that touches on
constitutional rights and vested property outside the scope of judicial
review.340 The court itself once recognized such an issue within the context
of the Legislature's encroachment on an individual's power to contract by
stating that,

336. See supra Section V, A; notes 264-70 and accompanying text.
337. Southwestern Bell, 571 S.W.2d at 518-19 (Chadick, J., dissenting).
338. See Harold H. Bruff, Separation of Powers Under the Texas Constitution, 68 TEXAs L. REv.

1337, 1360 (1990).
339. See id.
340. See id.
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[W]e are of the opinion that when a legislative Act pertaining to the judicial
enforcement of contract rights reaches the point where its effect is to impair
the obligation of contracts, it is void... . "Thus the legislature may regulate
,the procedure by which jurisdiction conferred by the constitution may be
.exercised, may regulate equity procedure, the administration of estates of
deceased persons, and procedure in appellate courts; but it may not
substantially impair the constitutional jurisdiction granted nor practically
defeat its exercise. It is not competent to make such changes as to impair the
enforcement of rights. "34

In addition, consider that the Legislature kept the de novo standard of
review in both APTRA and the APA despite opportunities to repeal such
sections.342 Many statutes also prescribe a de novo standard of review for
appealing agency decisions.343 The Legislature obviously believes that the de
novo standard of review is important in the area of administrative law.344 Are
all these statutory provisions unconstitutional as the court implies? If so, what
has stopped the court from declaring them unconstitutional and void?

The court's decisions also raise a question about the viability of its
determinations concerning the scope of legislative and judicial functions. One
possible explanation for the court's abandonment of applying different
standards of review based on distinctions between "legislative" and "judicial"
functions could be the theoretical and practical difficulties that accompany

341. Langever v. Miller, 124 Tex. 80, 87, 76 S.W.2d 1025, 1029 (1934) (quoting 12 C.J.
Constitutional Law § 291 (1917)) (citations omitted).

342. See TEX. GOV'T CODE ANN. § 2001.173 (Vernon 2000); see also TEX. REV. CIV. STAT. ANN.
art. 6252-13a, § 19(c) (Vernon 1975).

343. See e.g., TEX. ELEC. CODE ANN. § 141.070(f) (Vernon 1999) (regarding challenges of
estimating authority's decisions concerning petitions for public office candidacy); TEX. GOV'T CODE ANN.
§ 33.034(e) (Vernon 1999) (regarding review of decision by State Commission on Judicial Conduct); TEx.
HUM. RES. CODE ANN. § 42.072 (Vernon 1999) (regarding challenges to decisions by Department of
Human Services concerning suspensions, revocations, denials, and renewal denials of child care facility
licenses); TEX. LAB. CODE ANN. § 212.202(a) (Vernon 1999) (regarding challenges to decisions by the
Texas Workforce Commission concerning unemployment benefits); TEX. LAB. CODE AN. § 213.073(c)
(Vernon 1999) (regarding claims for employer's adjustment or refund of overpayment of unemployment
compensation contributions); TEX. Loc. GOV'T CODE ANN. § 374.014(g) (Vernon 1999) (regarding
property owner's challenge to decision by urban renewal agency concerning eminent domain); TEX. NAT.
RES. CODE ANN. § 89.087(b) (Vernon 1999) (regarding challenges to decision by commission regarding
the plugging of abandoned wells); TEX. TAX CODE ANN. § 42.23(a) (Vernon 1999) (regarding appeals
concerning property tax issues); TEX. TAX CODE ANN. § 151.157(o (Vernon 1999) (regarding appeal of
State Comptroller's decision concerning suspension of or imposition of penalties on sales, excise, or use
tax certificate); TEX. TRANSP. CODE ANN. § 601.403(a) (Vernon 1999) (regarding appeal from decision
by Department of Public Safety concerning auto liability insurance); TEX. UTIL. CODE ANN. § 121.401(b)
(Vernon 1999) (regarding regulation of transportation and use of gas pipelines); TEX. WATER CODE ANN.
§ 15.732 (Vernon 1999) (regarding appeal of decisions concerning applications to exclude water services
from or provide water services to property).

344. But see Hamilton supra note 273, at 302 & 311 (stating that the de novo standard of review
continues to be a fixation for some legislators and that the State Bar had attempted since 1951 to limit
substantial evidence review to the agency record).
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such an analysis.345 According to Professor Bruff's analysis of the competing
separation-of-power interpretive approaches,346 segregating powers based on
traditional definitions of branch functions is too rigid for today's complex
system of government.347 Such a rigid, or formalistic, approach to the
separation-of-powers problem would be inefficient because the powers of
different branches overlap.348 In addition, the approach would increase the
burden on the Legislature and the courts exponentially, and vitiate the
development of expertise required for dealing with complex administrative
problems. 49 However, a more flexible approach would still require a
distinction based on constitutional principles. The real question is whether
such distinctions are even necessary today.

A review of the court's recent standard-of-review decisions indicate that
it believes the question is moot because it simply applies the APA provision
without questioning or analyzing the theoretical or constitutional justifications
of the underlying agency action. The court unquestioningly accepts the
agency action as administrative or legislative and as involving a question of
policy or expertise.50 Perhaps the question simply has not manifested itself
or the codification of the substantial evidence rule resolved all such questions.
Nevertheless, the codification of the common law or the legitimate delegation
of authority does not mean that the possibility of an abuse of power is
automatically ruled out. Encroachments on the judiciary's authority and the
erosion of constitutional principles and rights are most effective when they are
subtle and protracted, embedding and entrenching themselves in the law via
resjudicata and stare decisis. In our system of government, and particularly
in the eyes of Texans, the judiciary is the people's sanctuary for justice and
the bastion for the protection of their rights."' The court has not provided the
citizens of Texas a principled reason for abandoning separation-of-power

345. See Bruff, supra note 338. at 1345.
346. See id. at 1342. Professor Bruff identified two different approaches: formalism and

functionalism. The formalistic approach assigns different governmental powers to the three branches of
government by applying a rigid methodology based on textual interpretations of the constitutional and
acknowledged framer's intent. See id. The functional approach, on the other hand, is more flexible than
the formalistic approach because it identifies the core constitutional functions of each branch and
emphasizes the goal of curbing and balancing governmental authority when distributing power. See id.

347. See id. at 1341.
348. See Id. at 1344-45.
349. See id.
350. These observations should not be misinterpreted as indicating the court's wholesale

abandonment of separation of powers issues. The court has recently undertaken an analysis of such issues
in related fields. See e.g., Comyn v. Andrews, No. 98-0216, 43 Tex. Sup. Ct. J. 220 (Tex. 1999); Proctor
v. Andrews, 972 S.W.2d 729 (Tex. 1998); Texas Boll Weevil Eradication Found., Inc. v. Lewellen, 952
S.W.2d 454 (rex. 1997). See also Brian M. Jorgensen, Delegations in Danger: The Texas Supreme Court
Reinvigorates the Nondelegation Doctrine by Holding That the Official Cotton Eradication Foundation
Violated the Separation of Powers Clause in the Constitution: Texas Boll Weevil Eradication Foundation,
Inc. v. Lewellen, 952 S.W.2d 454 (Tex. 1997), 29 TEX. TECH L. REv. 213 (1998).

351. See Hamilton, supra note 273, at 295-96.
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analysis in cases involving standards of review. Should Texas abandon the
de novo standard of review? Chief Justice Calvert, joined by Justices Culvert
and Steakley, did not believe so:

The court's fear for the interests of the public if full judicial review is
allowed is, I suggest, without warrant, as is its concern that the adversary
system of trial would leave undeveloped that evidence most favorable to the
public interest .... We have no evidence that the public interest has suffered
from full judicial review of rate orders of administrative bodies, and no
reason to believe that the courts would be less concerned that the State
Banking Board with the public interest. There is no better guaranty of full
development of evidence than trial in an adversary proceeding. And while
it is true that trial courts are not equipped to make independent investigations
of facts, all admissible evidence of facts developed by the administrative
agency would be available at the trial." 2

Professor Bruff argued that even though the test for appropriate de novo
review, based on "judicial" and "administrative" definitions, is blurred and the
standard itself is duplicative, no other test is a suitable substitute.353 Denying
the Legislature the de novo standard of review is difficult to justify in the
limited instances where matters could have been originally assigned to the
courts.354 Despite these observations, the court appears to have resolved the
matter by adopting a per se rule against the constitutionality of the de novo
standard of review.3 5

Finally, we have the matter of legislative intent. Throughout its
decisions, the court has accorded the Legislature a presumption of validity

concerning its enactments.356 Yet, the court is not so deferential when dealing
with clear legislative intent in de novo statutes. Part of the problem can be
attributed to a total lack of written, insightful, legislative history in Texas.357

As a result, the court relies on the statutory text to infer what it believes, in its
best judgement, what the Legislature intended rather than abiding by true
legislative intent.35 The problem is exacerbated when the court de facto
rewrites the text of the statute by reading in a substantial evidence

352. Chemical Bank, 369 S.W.2d at 433-34 (Calvert, C.J., dissenting) (citations omitted).
353. See Bruff, supra note 338, at 1358-59.
354. See id. But see Hamilton, supra note 273, at 311 (stating that the de novo standard of review

is wasteful in view of procedural safeguards provided for agency proceedings and that it should be limited
to instances where there has not been an opportunity for an agency hearing).

355. See supra notes 332-33 and accompanying text.
356. See eg., Quick, 7 S.W.3d at 115; Key Western, 350 S.W.2d at 851; Southern Canal, 318

S.W.2d at 624; Magnolia, 109 S.W.2d at 972.
357. See Dillehey v. State, 815 S.W.2d 623, 627 (Tex. Crim. App. 1991) (en banc) (stating that

Texas legislative history must be compiled by the researcher and detailing the process of compiling a
legislative history); Hamilton and Jewett, supra note 351, at 290.

358. See e.g., Stanford v. Butler, 142 Tex. 692, 701-702, 181 S.W.2d 269, 274 (Tex. 1944).
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requirement. Could this, in and of itself, constitute an impermissible
encroachment by the judiciary, under the guise of judicial interpretation, of
the legislature's power to enact laws?

VI. PURE SUBSTANTIAL EVIDENCE

A. Pre-APTRA

As discussed earlier, the Texas Supreme Court began its movement
towards a narrower scope of review in Trapp.359 As evident from the
immediately preceding analysis of the pure de novo standard of review, the
Court invalidated or reworked the definitions of the statutes in its progression
towards greater agency deference. Gerst v. Nixon represents the culmination
of the court's efforts.36 °

Nixon submitted an application for a bank charter to Gerst, the Savings
and Loan Commissioner, who in turn made negative findings as to the public
necessity of Nixon's institution and, thus, denied Nixon's application. 36' The
relevant statute read as follows

The review of an order issued under ... this Act shall be tried in the same
manner as civil actions generally and the complaining party shall be entitled
to ajury. The trial shall be governed by the rules of civil procedure and all
fact issues material to the validity of such order shall be determined de novo
on the preponderance of the evidence and the substantial evidence rule shall
not apply. Any relevant and competent evidence shall be admissible for or
against the order.362

However, the statute limited the type of evidence that could be
introduced at the trial:

The review of any other act, order, ruling or decision of the Commissioner
or of any rule or regulation shall be tried by the court without a jury in the
same manner as civil actions generally and all fact issues material to the
validity of the Act, order, ruling, decision or rule or regulation complained
of shall be redetermined in such trial on the preponderance of the competent
evidence, but no evidence shall be admissible which was not adduced at the
hearing on the matter before the Commissioner or officially noticed in the
record of such hearing.363

359. See supra at Section IV. A.
360. 411 S.W.2d 350 (Tex. 1966).
361. Seeid. at 352.
362. Id. at 353.
363. Id.
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Nixon challenged Gerst's decision pursuant to the statute but the trial
court reviewed Nixon's appeal according to the substantial evidence de novo
standard)? 4 The Court of Civil Appeals affirmed the trial court's holding that
Gerst's negative findings were not supported by substantial evidence.365 The
court invalidated the above-quoted statute as unconstitutional because it
violated the separation of powers clause of the Texas Constitution.3"6 The
court reasoned that the grant or denial of a bank charter was an administrative
function which could not be exercised indirectly by the judiciary via-a pure de
novo standard of review.367 The court then turned to the Assistant, Attorney
General's argument that no evidence should be introduced on appeal at a trial
court.36 8 Rather than basing his reasoning on constitutional principles, the
Assistant Attorney General argued that the agency head was in the best
position to determine the issue on the full record because he was the best
informed party.3 69 Further, since the agency head was in the best position to
decide the matter, the introduction and review of evidence on appeal at the
trial court level was duplicative.37° Finally, by limiting the trial court to the
administrative record, a reviewing judge could best filter out the incredible
evidence and check agency abuses because the review would be focused on
what actually occurred at the hearing rather than on a full presentation of
evidence at trial.37'

The court accepted the Assistant Attorney General's first argument and
began its analysis when it noted that the Legislature had the authority to limit
a court's scope of review, even if the Legislature limited a reviewing court to
the agency record and prohibited the reintroduction of evidence on appeal at
trial. 372 The court justified its statement concerning the Legislature's power
by declining to interpret the phrase "tried by the court without a jury in the
same manner as civil cases generally" as incorporating all the aspects of a
judicial trial into the administrative hearing. 373 Next, the court determined that
the hearings before the Commissioner were more formal than traditional
agency hearings because of the statutory requirements regarding hearing
procedures and the evidence-accumulation role of the Commission's
hearings.374 In addition, the statutory requirement that the Commissioner file
a copy of the administrative record with the reviewing court, and the statute's

364. See id. at 352.
365. See id.
366. See id. at 353.
367. See id. at 354.
368. See id. at 355-56.
369. See id. at 355.
370. See id.
371. See id. at 355-56.
372. See id. at 356.
373. See id.
374. See id. at 356-57.
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limitation on the scope of evidence that could be reviewed by the reviewing
court, indicated to the court that the Legislature intended that a reviewing
court consider the administrative record and base its decision to uphold or set
aside the Commissioner's decision on the record.3" Thus, the court concluded
that a reviewing court was limited to the agency's record when such a court
determined whether the agency's decision was supported by substantial
evidence.376

In Lewis v. Southmore Savings Association, the court accepted the
Assistant Attorney General's third argument, that a reviewing court could best
filter out incredible evidence by focusing on the administrative record.377

Lewis established other evidentiary principles as well. First, regardless of
whether the evidence excluded or heard by the agency was admissible in the
first place, the fact that the agency did or did not consider such evidence could
not diminish the substantiveness of the evidence noted on the record because
the record was considered as a whole. 7 Moreover, the court stated that the
rules of evidence regarding hearsay applied to administrative hearings.379 The
court also restated its explanation for adopting the substantial evidence
standard rather than the preponderance of the evidence standard." The
preponderance of the evidence standard would put the reviewing court in the
impermissible frame of mind of substituting its own judgment for the
experienced administrative officer's judgment.38' These standards of
evidence, combined with the court's previous pronouncements, laid the
foundation for the development of the substantial evidence rule after its
codification." 2

B. Post-APTRA/Pre-APA

The Legislature's enactment of APTRA raised serious questions about
the viability of the different standards of review developed by the court. Did
APTRA supercede the common law standards of review? The court answered
this question in Imperial American Resources Fund, Inc. v. Railroad
Commission of Texas, the first direct appeal from an order by the Railroad
Commission to fall under the purview of the newly enacted Act.383

375. See id.at 357.
376. See James R. Eissinger, Judicial Review of Findings of Fact in Contested Cases Under

APTRA, 42 BAYLOR L. REv. 1, 9-10 (1990).
377. 480 S.W.2d 180 (Tex. 1972).
378. See id. at 184.
379. See id. at 186.
380. See id. at 184 (quoting Gerst v. Goldsbury, 434 S.W.2d 665 (Tex. 1968)).
381. See id.
382. See Eissinger, supra note 376, at 10.
383. 557 S.W.2d 280, 283 (1977).
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From the beginning of its consideration of the issues involved in the case,

the Imperial American court made clear the policy and effect of the new Act:

Through enactment of the Administrative Procedure [and Texas Register]
Act as to other agencies, the Legislature has made a far-reaching change in
limiting judicial review under the substantial evidence rule to the records
made before the administrative agencies. The result is that the agencies and
the courts now consider the same evidence. Judicial review under the

* essential standards of the substantial evidence rule has been preserved, but
the courts now test the substantiality of the evidence upon which an
administrative agency made its decision. This furnishes more assurance of
administrative due process and a surer means of determining whether an
agency acted arbitrarily, capriciously, and without due regard to the
evidence. "

Because of these sweeping changes in policy, the court felt it necessary
to restate the essential elements of the substantial evidence rule, as developed
under common law, to eliminate any ambiguities of what the rule now

encompassed under APTRA:

[Basic findings] These findings are clear and explicit. They are not
couched in terms other than as findings; neither are they mere conclusions,
references to, recitals or summations of evidence, or otherwise insufficient
... they are findings upon the material issues to be reviewed and tested under
the substantial evidence rule....

[Ultimate findings] The findings are not set forth in statutory language,
and therefore it is not required that they be accompanied by a concise and
explicit statement of the underlying facts supporting the findings. While
some of the findings might be more artfully worded, they are substantially
as would be expected from a trial judge or a jury in answer to controlling
rather than incidental fact issues....

Our review, however, must be based on evidence taken as a whole. As
in most cases of this nature, the evidence offered by the opposing parties is
conflicting; so much so that contrary findings might have been supportable
by substantial evidence....

'In a judicial review of a Railroad Commission order, it is well settled
that the court does not substitute its judgment for that of the administrative
agency. In this regard, the question for the courts is whether the contested
order is reasonably supported by substantial evidence. In appeals, the burden
is upon the complaining parties to show an absence of substantial evidence
and that the orders are unreasonable and unjust to them .... Where there is
substantial evidence which would support either affirmative or negative
findings, the order will be upheld, even though the Commission might have
arrived at a decision contrary to that which the court might have reached.

384. Id. at 285.
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The correct test is whether the evidence as a whole is such that reasonable
minds could have reached the conclusion that the Railroad Commission must
have reached in order to justify its action.'38

Thus, the court firmly established the continuing viability of the
substantial evidence rule, although modified under its decision in Nixon.3"6

As discussed previously, the court relied on its statement in Imperial
American concerning legislative policy to vitiate both the de novo fact trial3"7

and the substantial evidence de novo88 standards. In addition, the court never
truly embraced the pure de novo standard of review." 9 As a result, the pure
substantial evidence standard of review remained the only standard of review
available under APTRA.39 °

Because a court's determination regarding evidentiary sufficiency now
rested exclusively on an examination of the administrative record, it became
necessary to develop heightened standards of administrative record
sufficiency. The court had already established some of those standards in the
context of basic and ultimate facts in Miller.39 When the court recognized the
need for such specificity under APTRA, it referred back to Miller in Railroad
Commission v. Graford Oil Corporation.392 Here the court noted that APTRA
required agencies to make separate statements of conclusions of fact and law,
and that such statements had to be sufficient enough to allow a court to
determine whether they support the agency's findings.3 93 Perhaps the court's
most important post-APTRA evidentiary pronouncement, however, was Texas
Health Facilities Commission v. Charter Medical-Dallas, Inc. 394

In Charter Medical, the Texas Health Facilities Commission refused to
grant a license to Charter Medical even though it granted such certificates to
two other applicants from Charter Medical's area.395 Charter Medical
challenged the Commission's order as being arbitrary and capricious. 396 The
court noted that the Commission was required by its enabling statute to make
five specific findings of fact before rendering its decision.397 The court also
noted that the Commission promulgated a separate set of thirteen factors with

385. Id. at 286 (quoting Auto Convoy Co. v. Railroad Comm'n, 507 S.W.2d 718 (Tex. 1974))
(citations omitted).

386. See supra notes 372-76 and accompanying text.
387. See Southwestern Bell, 571 S.W.2d at 508.
388. See Lindsay, 690 S.W.2d at 562.
389. See supra Section V.
390. See McGrath, supra note 272, at 231.
391. See Miller, 363 S.W.2d at 244-45.
392. 557 S.W.2d 946 (Tex. 1977).
393. See id. at 950.
394. 665 S.W.2d 446 (Tex. 1984). See also Eissinger, supra note 376, at 49.
395. See id. at 449.
396. See id.
397. See id.
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fifty-four subfactors, which incorporated the statutory ones, for use in guiding
its decisions."' Although the court recognized that the Commission probably
employed such factors in deciding against issuing a license to Charter
Meditil, it stated that the Commission was not required to include its
consideration or fact findings concerning the additional factors becaus6 they
were' not statutorily required.'" While the court conceded that judicial review
of admninistrative decisions would be enhanced if the agency substantiated its
ultimate findings with basic facts, it also stated that it could not require more
from an agency under the excuse of statutory interpretation. 0

The court also clarified the distinction it drew between substantial
evidence and the arbitrary and capricious standard in Nixon.40 ' An agency
action, the court explained, could be supported by substantial evidence yet
still be classified as arbitrary and capricious.4 2 Three examples of such
circumstances include instances: where a denial of due process results in the
prejudice of an aggrieved party's substantive rights, where an agency bases
its decision on findings from another case rather than the facts of the matter
in dispute, and where an agency bases its decisions on non-statutory criteria. 3

In this regard, the court's decision in Nixon compliments its Charter Medical
opinion. In a footnote, the court quotes an authority who comments further
on the arbitrary standard in federal courts. 4  The authority states that the
arbitrary standard can be restated as an abuse of discretion standard and that
a court, in determining whether an agency abused its discretion, usually looks
at: whether the agency based its consideration on irrelevant factors, ignored
a factor mandated by statute, or gave undue weight to a single or a group of
factors. 05

C. Post-APA

Since the recodification of APTRA into the APA, the court has made the
substantial evidence rule even more deferential. At the risk of belaboring the
point, consider yet another portion of Chief Justice Alexander's dissent in
Trapp:

398. See id. at 450.
399. See id. at 451 (quoting Lewis v. Gonzalez County Say. and Loan Ass'n, 474 S.W.2d 453 (Tex.

1971)).
400. See id. (citing Goldman v. Torres, 161 Tex. 437, 341 S.W.2d 154 (1960)).
401. See Nixon, 411 S.W.2d at 354 (stating that courts measure the arbitrary nature of agency action

by determining whether such action is supported by substantial evidence).
402. See Charter Medical, 665 S.W.2d at 454 (citing Lewis v. Metropolitan Say. and Loan Ass'n,

550 S.W.2d 11 (Tex. 1977)).
403. See id.
404. See Nixon, 411 S.W.2d at 360 & n.8 (quoting Comment, Abuse of Discretion: Administrative

Expertise vs. Judicial Surveillance, 115 U. PA. L. REv. 40 (1966)).
405. See id.
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[T]he majority opinion adopts the theory that in a case like this the Railroad
Commission makes the findings on all issues of fact, and its findings are
binding upon the court if there is any substantial evidence in the record to
sustain them.... In other words, it holds that in passing on a Rule 37 case
in determining whether the applicant's oil would be confiscated without tl1e
additional well or whether the order of the Railroad Commission granting the
additional well would enable the applicant to appropriate his neighbor's 0il,
the trial court is not permitted to pass on the credibility of the witnesses or
the veight to be given to the testimony, nor to otherwise exercise its fact-
finding function as a trial court, but is bound to accept unqualifiedly as true
all testimony given upon the trial which would tend to support the order
entered by the Railroad Commission, and to sustain the permit if there is any
substantial evidence to support it. Upon this theory the majority holds that
neither the trial court nor the appellate court is authorized to set aside the
permit granted by the Railroad Commission." 6

Following Trapp, the court was forced to define "substantial" in
Hawkins:

[T]he finding of the Commission will be sustained by the [C]ourt if it is
reasonably supported by substantial evidence... The word "reasonably" has
been deliberately used in the statement and its use gives to the judicial review
a broader scope than it would have if some substantial evidence were
regarded sufficient of itself to sustain the Commission's order. It is for the
[C]ourt to determine as a matter of law the reasonableness of the support
afforded by substantial evidence. °7

The court has apparently retreated from these standards in recent times.
Consider the court's opinion in Railroad Commission of Texas v. Torch
Operating Company

Substantial evidence requires only more than a mere scintilla, and "the
evidence on the record actually may preponderate against the decision of the
agency and nonetheless amount to substantial evidence."... Because of our
limited scope of review, the Commission's decision voiding the temporary
field rules as to Goodrich must stand if there is any evidence in the record to
support it.4 8

Were Chief Justice Alexander's fears unfounded or unwarranted? Time
has apparently answered that question in the negative.

406. Trapp, 198 S.W.2d at 443 (Alexander, C.J., dissenting) (emphasis added).
407. Hawkins, 209 S.W.2d at 340 (emphasis in original).
408. 912 S.W.2d 790, 792-93 (Tex. 1995) (quoting Texas Health Facilities Comm'n v. Charter

Medical-Dallas, Inc., 665 S.W.2d 446, 452 (Tex. 1984)) (emphasis added).
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D. Criticisms

As discussed earlier, detractors of the substantial evidence de novo
standard of review advocated the move towards the pure substantial evidence
standard for a variety of reasons.4 Critics charged that courts were too
deferential to agencies because they would uphold the agency's decision on
any rational basis, even if such a basis had not been considered by the-. agency
and even if the evidence actually weighed against the decision."" APTRA
was the Legislature's attempt at remedying the problem by doing away with
the substantial evidence de novo standard.41 Ironically, the APTRA did not
solve the problems because several commentators have attacked the pure
substantial evidence standard with many of the same arguments that existed
before APTRA's codification. The problems can be traced to the. actual
drafting of APTRA and the carryover of the same language to the APA.

As Hamilton and Jewett explained, the House Judiciary Committee
substantially modified the language of the Model Administrative Procedures
Act provision relating to judicial review4" and the actual enactment of the
APTRA was possible only because both the pure de novo and pure substantial
evidence camps were accommodated.4"3 In addition, the Model Act's "clearly
erroneous" standard was changed to "substantial evidence" standard because
of the legal community's familiarity with the standard and its evolution at the
time of APTRA's enactment." 4 The text of the APTRA also posed problems
because of its ambiguity and its conflicting standards of review." 5 Given
these drafting problems and the history of the substantial evidence standard,
problems with the pure substantial evidence standard were inevitable. The
problems with the pure substantial evidence standard of review can be
classified into three general categories: the court's view of thejudiciary's role
in administrative law, evidentiary requirements of the administrative record,
and an aggrieved party's burden under the standard of review.

The most serious problem with the pure substantial evidence standard is
the way in which the court applies the standard. This problem, in turn, has its
roots in the court's underlying view of the judiciary's role in Texas
administrative law. One commentator characterized the substantial-evidence-
rule's development as historical.4"6 While this paper definitely lends support
to that point of view, it may also be described, as in Professor Bruff's
analysis, as the Texas judiciary's attempt at finding a functional solution to

409. See supra notes 272-74 and accompanying text.
410. See supra notes 272-74 and accompanying text.
411. See Hamilton supra note 273, at 296, 304, 311.
412. See id. at 293.
413. See id. at 302.
414. See id. at 307.
415. See id. at310.
416. See McGrath, supra note 272, at 227.
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a separation of powers problem 7 that involved a governmental body that did
not fit within Texas's constitutional framework." 8 Since courts initially
viewed agencies as hybrids of the executive and legislative branches, they felt
obliged to accord agency decisions the same level of deference given to the
coordinate branches of government. 19 This situation led to the presumption
of Texas courts against reviewing agency actions without specific statutory
authorization.420

"At the same time, however, general distrust of agency procedures and
their status as executive and legislative branch hybrids compelled the courts
to review their decisions in order to meet the requirements of the separation
of powers clause of the Texas Constitution.42" ' The substantial evidence de
novo standard gave Texas courts a tool to give agency decisions deference
while complying with the constitutional mandate of judicial review.422 Since
the drafting committee kept the "substantial evidence" label as the standard of
review in APTRA, the problems that existed with the substantial evidence de
novo standard of review were carried over into the pure substantial evidence
rule. 23 As a result, the pure substantial evidence standard is excessively
deferential and judicial review under it is unduly limited.424 Courts
concentrate on evidence that is favorable to the agency's findings and
emphasize the quantity, rather than the quality, of the evidentiary findings. 425

As a consequence, courts still tend to uphold an agencies decision on theories
not considered at the administrative hearing and judicial review of agency's
factual findings is cursory. 426 Thus, the standard of review engenders
disrespect for the judicial process 427 and undermines the administrative
process.428 In addition, as Professor Bruff explained, this level of deference
accorded to agencies potentially insulates agency decisions from judicial
review.

Given Texas's governmental structure, agency power approaches plenary
levels. 429 The Texas Legislature meets less frequently than Congress and
legislative staffs are overburdened with legislation.40 Given the sheer number

417. See Bruff, supra note 338, at 1358.
418. See Hamilton, supra note 273, at 295.
419. See Bruff, supra note 338, at 1358.
420. See id. at 1360.
421. See id. at 1358.
422. See id.
423. See McGrath, supra note 272, at 230-31, 243-44.
424. See id. at 226; see also Eissinger, supra note 376, at 41.
425. See McGrath, supra note 272, at 233-34.
426. See id. at 238.
427. See id. at 233.
428. See id. at 245.
429. See Bruff, supra note 338, at 1350-5 1.
430. See id. at 1346.
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of administrative agencies43' and the plethora of statutes governing each, the
Legislature has little realistic opportunity to exercise any meaningful
supervisory control over state agencies beyond the Sunset Act and budgetary
controls.432 The Governor shares the power to appoint agency heads with the
Texas Senate and has never really used the faithful-execution power to
vigorously regulate state agencies. 33 Moreover, the Governor also shares
budgetary power with the Legislature.434 Given this level of governmental
fragmentation, the judiciary is the only branch remaining which can exercise
direct supervisory control over agencies via review of their decisions.43

Absent effective judicial review, agencies remain unchecked and
unaccountable to the citizens affected by their determinations.436 A few
officers, however, are elected and are therefore, directly accountable to the
electorate.437 Yet, even this alleged control is largely theoretical. Voter
turnout has steadily decreased over the past few elections. At the national
level, voter turnout for the presidential election decreased from 59.2% in 1980
to 54.2% in 1996.438 Voter turnout for congressional elections also diminished
from 46% in 1986 to 41.9% in 1998.439 Voter turnout in Texas for the 1996
presidential election was 46.2%, considerably lower than the 54.2% national
average.44° Considering the average layperson's familiarity with an agency's
particular scope of authority and the remoteness of the impact of an agency
decision on any given voter, one can reasonably infer that the voter turnout
rate for the election of state agency officials would be dramatically lower than
the presidential race and substantially less informed. The apparent dangers
that exist at the political level are also manifested in the form of evidentiary
requirements for administrative records.

Given that judicial review under the pure substantial evidence standard
is now limited solely to the agency's administrative hearing record, the
importance in having a detailed and complete account of administrative
findings is absolutely crucial to effective judicial review.441 The court
recognized the importance of a complete record in its Miller442 and Imperial

431. Texas currently has thirty-seven regulatory agencies. TExAS FACT BOOK 2000, 53 (Legislative
Budget Board of the State of Texas, 2000). In addition, The Texas Fact Book currently lists contact
information for 220 state agencies. TEXAS FACT BOOK 2000, 55-63.

432. See id.
433. See Bruff, supra note 338, at 1347.
434. See id.
435. See id. at 1350-57.
436. See id. at 1347-48.
437. See id. at 1347.
438. See STATISTICAL ABSTRACT OF THE UNITED STATES 1999, 300 tbl. 487 (U.S. Census Bureau,

1999).
439. See id.
440. See STATISTICAL ABSTRACT OF THE UNITED STATES 1999, 301 tbl. 488.
441. See Eissinger, supra note 376, at 18, 20; see also Hamilton, supra note 273, at 308.
442. See Miller, 363 S.W.2d at 246.
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American. 3 decisions. However, the court significantly weakened the force
of these two decisions in Charter Medical when it expressly limited the
required factual findings to those that were statutorily defined.444 The
difficulty with the court's pronouncement, according to Professor Eissinger,
is that the Legislature often prescribes in broad strokes the required factual
findings in order to give agencies broad discretion in their delegated
functions." In addition, the dividing line between questions of fact and law
are difficult to draw at times."6 These difficulties are compounded by the
uncertainty of what type of evidence a court may consider substantial.44

Given these concerns, agencies tend to include in the record virtually anything
used at arriving at their determination." 8 The end result is a massive and.
unspecific agency record that is virtually impossible to effectively review." 9

Charter Medical provides an excellent example of these problems. The court
recognized that many of the 213 findings made by the agency were made on
improper or irrelevant criteria and expressed doubt as to whether some of the
agency's other ultimate findings could pass the substantial evidence test.450

Although the court admonished the agency, it upheld the agency's decision.45'
These observations alone would lead to the reasonable conclusion that parties
challenging agency decisions have little hope of overturning the agency's final
determination. However, the problem is much worse.

Agency determinations enjoy a rebuttable presumption of validity.45 In
addition, the ordinary rules of evidence are relaxed as to administrative
hearings.453 Considering that a reviewing court may not look beyond the
agency record in deciding whether to uphold the agency's decision, evidence
that would not normally be admissible at trial gets "locked in" the agency
record.454 Finally, consider that the evidence in the record may actually

443. See ImperialAmerican, 557 S.W.2d at 286 (quoting Auto Convoy Co. v. Railroad Comm'n,
507 S.W.2d 718 (Tex. 1974)).

444. See Charter Medical, 665 S.W.2d at 451 (quoting Lewis v. Gonzalez County Say. and Loan
Ass'n, 474 S.W.2d 453 (Tex. 1971)).

445. See Eissinger, supra note 376, at 20-21, 43-44.
446. See McGrath, supra note 272, at 245.
447. See Eissinger, supra note 376, at 41-49 (discussing factors traditionally considered by courts

in determining the substantiality of evidence; and considering problems with specific types of evidence
such as hearsay, professional judgement, illegally-obtained evidence, compliance with professional
standards, ex pare consultations, agency expertise, and agency files).

448. See id. at 47; see also McGrath, supra note 272, at 226.
449. See McGrath, supra note 272, at 226.
450. See Charter Medical, 665 S.W.2d at 453. The agency made a total of approximately five

hundred that covered forty-eight pages, many of which did not meet the Court's pre-established criteria.
See id.

451. See Charter Medical, 665 S.W.2d at 453.
452. See Magnolia, 109 S.W.2d at 971-972 (quoting Brown v. Humble Oil & Ref. Co., 126 Tex.

296, 87 S.W.2d 1069 (1935)).
453. See TEX. GOV'TCODE ANN. § 2001.081 (Vernon 1999).
454. See Hamilton, supra note 273, at 307-08.
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preponderate against the agency decision and yet the decision will be upheld
if any evidence is present in the record to uphold the decision. 455 Does an
individual have a realistic chance at successfully challenging an agency
determination? Apparently a party does, but only if the agency fails to
provide facts for a statutorily required criterion, thus constituting an arbitrary
and capricious decision.456 Under such circumstances, the individual's due
process rights may be infringed.457 Under the foregoing analysis, the validity
of the pure substantial evidence rule itself is called into question. If the
evidence in the record may actually preponderate against the agency's
decision, how can any reasonable mind accept such conflicting evidence as
adequate to support a decision?48 Having examined the weaknesses of the
pure substantial evidence standard, what can be done?

VII. CONCLUSION

The court explicitly stated that it could not require heightened factual
specificity under the guise of judicial interpretation. 4" However, the court
could justify a move to require greater clarity and factual specificity in agency
records given the due process concerns of inadequate agency records.
Notwithstanding such a possibility, the court's efforts could prove futile given
the Legislature's recent move to limit the factual specificity in rulemaking
orders.' An argument also exists for demanding that agencies comply fully
with the rules of evidence. Considering that agencies currently adjudicate
many complex and technical matters, requiring them to follow the same rules
of evidence as courts does not seem too far fetched. If agencies perform
quasi-judicial functions, is it unreasonable to require them to bear some of the
basic responsibilities that come with judicial authority? Admittedly, the cost
of full compliance may outweigh the benefits derived from such additional
protections. Those opposed to implementing such a requirement point out that
agency flexibility will be sacrificed and add to an already overburdened
system.46' In addition, the underlying problem stems from the inability to
distinguish between findings of fact and findings of law, a distinction which
the rules of evidence presumably cannot make any more clear. On the other

455. See Torch, 912 S.W.2d 790, 792-93 (Tex. 1995) (quoting Texas Health Facilities Comm'n v.
Charter Medical-Dallas, Inc., 665 S.W.2d 446(Tex. 1984))

456. See Eissinger, supra note 376, at 42.
457. See McGrath, supra note 272, at 240.
458. See Railroad Comm'n v. Pend Oreille Oil & Gas Co., 817 S.W.2d 36,41 (Tex. 1991) (quoting

Consolidated Edison Co. v. NLRB, 305 U.S. 197 (1938); Texas Health Facilities Comm'n v. Charter
Medical-Dallas, Inc., 665 S.W.2d 446 (Tex. 1984)).

459. See Charter Medical, 665 S.W.2d at 451 (citing Goldman v. Torres, 161 Tex. 437, 341 S.W.2d
154 (1960)).

460. See Anthony C. Grigsby, 76th Texas Legislature Administrative Law Legislative Update (Sept.
23-24, 1999) (unpublished course materials, copy on file with the author).

461. See Eissinger, supra note 376, at 5I.
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hand, the protection of constitutional rights cannot hinge on efficiency or cost-
benefit arguments. The added burden is well worth its price in the property
right saved. In addition, application of the rules of evidence may pose a
practical benefit in that agency records may become more specific and
workable, thus achieving the stated goals of preparing an informed defense
and an effective review of the agency decision.462 Yet another possibility
would be to revert back to a form of substantial evidence de novo standard of
review under which the court, sitting without a jury, would hear afresh only
that evidence heard at the administrative hearing for the purpose of
determining the sufficiency and admissibility of the evidence considered by
the agency. Given the duplicative nature of such a procedure and the bloated
dockets of the Texas judiciary, such a suggestion would appear highly
unlikely even though it would provide litigants with greater procedural
protections and would conform to traditional separation of powers
delineations.

More viable alternatives have been suggested by Professor Eissinger and
other commentators. Texas courts could institute yet a fifth and sixth standard
of review for reviewing arbitrary and capricious decisions. The so called
"adequate consideration" and "hard look" standards are reportedly more
exacting than the pure substantial evidence standard of review and demand
greater accountability from agencies. 3 McGrath advocates a truer review of
the entire record with particular emphasis focused on findings made by the
hearing examiner.' Professor Bruff advocates a modification in the way the
Texas judiciary views its role in administrative law.46 Additionally, he
suggests that Texans could exercise their right to a jury trial via the Texas
Constitution's Open Courts Provision or a second due process guarantee
found in the text of the Texas Constitution.466 Whatever the alternative, it is
clear that administrative agencies will have a larger role in the adjudication
of private rights in Texas. The strength of the state's business sector,467 the

462. See id. at 34-35.
463. See id. at 43.
464. See McGrath, supra note 272, at 235-36.
465. See Bruff, supra note 338, at 1365.
466. See id.
467. Texas had approximately 799 insured commercial banks in 1998, the most of any state in the

nation although the total assets'and deposits of these institutions were relatively modest when compared
to other jurisdictions. See STATISTICAL ABSTRACT OF THE UNITED STATES 1999, 523 tbl. 815. Texas was,
consistently, second only to California in the number of motor vehicle registrations and drivers licenses
for the eight year period beginning in 1990 and ending in 1997. See STATISTICAL ABSTRACT OF THE
UNITED STATES 1999, 637 tbl. 1027. Texas ranks first in the nation in the number of functional highway
miles. See STATISTICAL ABSTRACT OF THE UNITED STATES 1999, 634 tbl. 1019. Texas ranked fourth in
the nation in the number of business starts in 1997 and 1998 (1997: Texas = 11,859, Florida = 13,032,
New York = 14,450, California = 22,497; 1998: Texas = 10,936, Florida = 13,029, New York = 13,403,
California = 21,582). See STATISTICAL ABSTRACT OF THE UNITED STATES 1999, 560 tbl. 885. In 1996,
Texas ranked third in the nation in the number of private employer firms and receipts, and ranked second
in the number of employees employed by such firms (Employer firms: Texas = 359,400, New York =
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projected state population growth,468 and the increasing complexity and
sophistication of our national economy 4 69 all assure expanded roles to Texas
administrative agencies. As it stands now, the pure substantial evidence rule
is ineffective to give citizens quality due process. The Texas Supreme Court

and the. Legislature should cooperate in order to take preventative measures

411,100, California = 625,800; estimated receipts: Texas = $1.2 trillion, New York = $1.3 trillion,
California = $2.0 trillion; employment: New York = 6.8 million, Texas = 7.0 million, California = 11.1
million). See STATISTICAL ABSTRACT OF THE UNITED STATES 1999, 558 tbl. 880. Texas ranked second
in the amount of retail sales in 1996 and 1997 (1996: Texas = $170.9 billion, California = $268.4 billion;
1997: Texas = $176.8 billion, California = $275.3 billion). See STATISTICAL ABSTRACT OF THE UNITED
STATES 1999, 778 tbl. 1294. In 1996, Texas ranked third in the nation in the number of total

manufacturing employees and ranked second in the total amount of value added manufacturing dollars
(Manufacturing employees: Texas = 1.05 million, Ohio = 1.07 million, California = 1.94 million; value
added dollars: Ohio = $105.5 billion, Texas = $116.6 billion, California = $188.8 billion). See
STATISTICAL ABSTRACT OF THE UNITED STATES 1999, 750 tbl. 1234. In 1997, Texas ranked first in the

nation in the quantity and value of crude oil and natural gas produced (Crude oil production: California
= 285 million barrels, Arkansas = 473 million barrels, Texas = 537 million barrels; production value:

California = $4.5 billion, Arkansas = $7.1 billion, Texas = $10.0 billion; natural gas production:
Oklahoma: 2.3 trillion cubic feet, Louisiana = 5.2 trillion cubic feet, Texas = 6.3 trillion cubic feet;
production value: Oklahoma: $4.0 billion, Louisiana = $12.4 billion, Texas = $16.0 billion) See
STATISTICAL ABSTRACT OF THE UNITED STATES 1999, 712 tbl. 1179. Texas also had the most plentiful
proven crude oil and natural gas reserves in 1997 (Crude oil: California = 3.8 billion barrels, Alaska = 5.2
billion barrels, Texas = 5.7 billion barrels; natural gas: California = 2.3 trillion cubic feet, Alaska = 10.6
trillion cubic feet, Texas = 37.8 trillion cubic feet). See STATISTICAL ABSTRACT OF THE UNITED STATES
1999, 712 tbl. 1180. Considering that the United States has been the second most productive crude oil
producer in the world since 1993, Texas mineral fuel production is a major part of the world market. See
STATISTICAL ABSTRACT OF THE UNITED STATES 1999, 713 tbl. 1181.

468. Texas ranked third highest in terms of population in the nation in 1980 and 1990, and ranked
second highest in 1998. See STATISTICAL ABSTRACT OF THE UNITED STATES 1999, 29 tbl. 27. The state

population increased from approximately 16.9 million in 1990 to 19.7 million in 1998. See STATISTICAL
ABSTRACT OF THE UNITED STATES 1999, 28 tbl. 26. By contrast, the national population increased from
248.7 million to 270.3 million over the same eight-year period. See id. The population of Texas grew
twice as fast of the national average since the state's population increased by 16.57% compared to the

national average of 8.69% (Texas: 19.7 - 16.9 = 2.8; 2.8 + 16.9 = 0.16568 or 16.568 %; U.S.: 270.3 -
248.7 = 21.6; 21.6 248.7 = 0.08685 or 8.685 %). The state population is projected to rank second
highest in the nation in all age groups, except the 65-and-over category, beginning in 2000 through 2010.
See STATISTICAL ABSTRACT OF THE UNITED STATES 1999, 36 tbl. 36. Thus, a large bulk of the nation's

workforce is expected to live in Texas in the coming ten years.
469. The average stock prices of the S&P 500 composite, the New York Stock Exchange (NYSE),

the NASDAQ composite index, and the Dow-Jones Industrials have all increased steadily over a nine year
period beginning in 1990 and ending in 1998 (S&P 500: from $330.2 in 1990 to $1,229.2 in 1998, NYSE:
from $180.49 in 1990 to $596.05 in 1998, NASDAQ: from $373.8 in 1990 to $2,192.7 in 1998, Dow-

Jones Industrials: from $2,633.7 in 1990 to $9,181.4 in 1998). See STATISTICAL ABSTRACT OF THE
UNITED STATES 1999, 534 tbl. 840. The Dow-Jones U.S. Equity Market index has also grown steadily
from 305.59 in 1990 to 1,169.34 in 1998. See STATISTICAL ABSTRACT OF THE UNITED STATES 1999, 535

tbl. 841. The increases in the trading volume of the NASDAQ and the NYSE are also impressive. The
average annual trading volume of the NASDAQ has increased from 33.4 billion in 1990 to 202.0 billion
in 1998, representing an increase in annual average value of shares traded from $452 billion in 1990 to
$5.8 trillion in 1998. See STATISTICAL ABSTRACT OF THE UNITED STATES 1999, 535 tbl. 843. The average
annual trading volume of the NYSE has increased from 39.9 billion in 1990 to 171.2 billion in 1998,
representing an increase in annual average value of shares traded from $1.3 trillion in 1990 to $7.4 trillion
in 1998. See STATISTICAL ABSTRACT OF THE UNITED STATES 1999, 535 tbl. 844.
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and reach a resolution to this serious problem.47 While the importance of the
principles of separation of powers is undeniable, obsession with these
principles can quickly lead to the oversight of the true beneficiary of the
process-the individuals who need their matters resolved by agencies.47' The
government branches of the state should never forget that they serve at the
pleasure of the citizens of Texas. The judicial standard for reviewing agency
decisions should reflect this focus.

by Oscar Javier Ornelas472

470. See Eissinger, supra note 376, at 43-44 (stating that unpredictable results will continue under
the pure substantial evidence rule until the legislature and the judiciary develop adequate guidelines).

471. See id. at 36-37 (stating that the pure substantial evidence standard is inefficient because of
the possible ping-pong effect that may result from remanding a case from the reviewing court to the agency
for rehearing).
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