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I. A CONCEPTUAL FRAMEWORK

Black's Law Dictionary defines a charter as "[a]n instrument emanating
from-the sovereign power, in the nature of a grant.., to a class or portion of
the people ... assuring to them certain rights, liberties, or powers."' The
famous exemplar for this kind of charter is, of course, the "Great Charter" or
"Magna Carta." But a more useful point of departure may be Black's third
definition of charter: "An act of a legislature creating a business corporation,
or creating and defining the franchise of a corporation."2 We are all familiar
with the legal fiction that a new entity or "person" is formed when a group of
incorporators files for and receives a corporate charter from the Secretary of
State. The new entity, the corporation, is separate and distinct from its
incorporators and has legal powers and duties that the incorporators lack.

Similarly, a special kind of public school is formed when an eligible
entity is granted an open-enrollment charter.' This public school may not be
a "person" under the law, but it is a "local education agency" to the United
States Department of Education.' Should its charter expire or be revoked, the
individuals involved may continue to operate as a private or parochial school,
but the public school ceases to exist. An open-enrollment charter does not
create a new legal person; it simply provides the authority to run a public
school. In a very real sense, however, the charter establishes its holder as an
institution within the Texas public school system.'

While the full implications of this status will not be settled until some
basic questions are resolved by the Texas courts, the decision to grant an
open-enrollment charter and the regulation and supervision of charter holders
are clearly matters of public concern.6 Public education is a central mission
of state government, representing 38.4% of the total expenditures of the State
of Texas for fiscal year 1998.' An open-enrollment charter authorizes the

1. BLACK'S LAW DICTIONARY 235-36 (6th ed. 1990).
2. Id.
3. Four types of entities are eligible to hold a charter: public institutions of higher education;

private institutions of higher education; governmental bodies; and organizations exempt from taxation
under Section 501(c)(3), Internal Revenue Code. SEE TEX. EDUC. CODE ANN. § 12.101 (Vernon 1996).

4. See infra Section IV, The Charter as Contract, of this article.
5. See TEx. EDUC. CODE ANN. § 12.105(a) (Vernon Supp. 2000) ("An open-enrollment charter

school is part of the public school system of the state.")
6. See infra Section VI, Open Questions, of this article.
7. See Texas Comptroller of Public Accounts, Texas Expenditure History by Function, 1978-1999

(visited May 14,2000) <http://www.window.state/tx.us/misc/expend.html>. The percentage in 1999 was
37.7%. See id.
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charter-holder to carry out this governmental function on behalf of the state.8

As part of this grant of authority, charters are granted the powers of public
schools.9

. The biggest practical implication of the governmental status of charters
is the right to access the funds appropriated by the Legislature for financing
the public school system." Texas Education Code sections 12.106 and 12.107
generally provide for the charter school to receive an amount equal to what
the sending district would have received to educate the same child." This
funding comes from the state under section 12.106 and from the sending
district under section 12.107.2 The charter school is prohibited from charging
tuition to the parent. 3 it is free, however, to engage in its own fundraising
activities to supplement the public funds it receives.

This public financing mechanism lies at the heart of the charter school
concept. Charter schools are designed to provide cost-free choices to parents
within the public education system. Traditional student transfer rules
discourage inter-district transfers by making them discretionary with the
receiving district and by providing for tuition charges. In a traditional
transfer, the receiving district may charge the parents tuition, but receives no
funds from the sending district. The sending district realizes a loss in state
funding, but no loss in local revenue. The results are: (1) the parents pay
taxes in the sending district plus tuition in the receiving district; (2) the
receiving district receives tuition and state funding; (3) the sending district is
richer in local revenue, because it has one fewer student enrolled; and (4) the
state is made whole because it funds the student only in the receiving
district."'

8. See Braun v. Trustees of Victoria Indep. Sch. Dist., 114 S.W.2d 947,949-50 (Tex. Civ.
App.-San Antonio 1938, writ ref'd) (holding that public education is a governmental function).

9. See TEX. EDUC. CODE ANN. § 12.104(a) (Vernon Supp. 2000) ('An open-enrollment charter
school has the powers granted to schools under this title.") A substantial portion of this article is devoted
to an examination of the many implications of this seemingly simple declaration.

10. The right to "access" the funding system is not always the right to receive funds. Because
student attendance drives state funding, strict rules govern attendance accounting, and funds are not
considered "earned" unless the school records adequately document the attendance. The accounting rules
for documenting a claim to funds from the Foundation School Program are set forth in the Texas Education
Agency's Student Attendance Accounting Handbook. A copy of the 1999-2000 handbook can be
downloaded at <http://www.tea.state.tx.us/peims/psp/handbookO0/index.html>.

11. See TEX. EDUC. CODE ANN. §§ 12.106-.107 (Vernon 1996). In public school parlance, a
"sending district" is the district of residence of the transfer student, and the "receiving district" is the district
where the child attends but does not reside.

12. See id. In practice, funds do not flow directly from the sending district to the charter school.
Rather, Section 12.107 supplies the basis for a calculation performed by the Division of State Funding,
and both state and local funding amounts are deducted from the amount the school district would otherwise
receive.

13. See TEX. EDUC. CODE ANN. § 12.108 (Vernon 1996).
14. See TEX. EDUC. CODE ANN. §§ 25.037-.038 (Vernon 1996).
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The charter school funding mechanism, by contrast, encourages the
exercise of parental choice. Parents of students choosing a charter school are
shielded from all transaction costs, and the state facilitates the choice of the
parents by administering the transfer of funds behind the scenes. Perhaps
most important, discretion lies with the parents. 5 Neither the sending district
nor the receiving charter school may veto the parents' decision.' 6

II. THE CHARTER AS CONTRACT

A. Filling in the Blanks

Unlike most licensing boards, the State Board of Education (SBOE) has
no general rulemaking authority to regulate the conduct of the charter holder
after a charter is granted. 7 Rather, the Board states its requirements in the
charter.

An open-enrollment charter takes the form of a written contract signed
by the chair of the Board and the chief operating officer of the school." The
written agreement (or "contract for charter") must incorporate the state and
federal laws that apply to charter schools, but its most important terms are left
up to the would-be charter holder. These terms are supplied by the applicant
in its application; the charter contract simply incorporates them."'
Consequently, the applicant's detailed description of the school it proposes
to run is often the primary contract language on questions concerning its

15. By comparison, Subchapter G, Chapter 29, Texas Education Code established the public
education grant (PEG) program. The PEG program entitles the child who is assigned to attend a campus
rated "low-performing" under Subchapter D, Chapter 39 to transfer within the district or to receive a PEG.
The PEG can be used by the child to transfer to another school district, but the receiving district is entitled
to accept or reject the PEG student. See TEX. EDUC. CODE ANN. § 29.203(d) (Vernon Supp. 2000).

16. There are narrow exceptions to the rule that charter schools must admit students on an "open-
enrollment" basis. First, charter schools are only required to admit students residing within the geographic
area identified in the charter application. Second, charter schools may adopt policies excluding students
who have a documented history of a criminal offense, ajuvenile court adjudication, or discipline problems
under Subchapter A, Chapter 37, Texas Education Code. Finally, a charter school can in its application
establish non-discriminatory enrollment criteria such as those related to grade levels offered by the school.
See TEx. EDUC. CODE ANN. § 12.111(6) (Vernon Supp. 2000).

17. The Board is given rulemaking authority in two specific areas. It adopts rules governing the
application process, including criteria for selecting successful applicants, and it adopts hearing rules
governing adverse action against the charter. See TEx. EDUC. CODE ANN. §§ 12.110, .116 (Vernon 1996).

18. See TEx. EDUC. CODE ANN. § 12.112 (Vernon 1996). The Texas Education Agency publishes
a request for proposals in the Texas Register in advance of each round of charter applications.

19. Clearly, statements in the application that conflict with applicable law or other requirements
do not control. This is dealt with in the contract. For example, the contract for charter executed between
the SBOE and its second generation of charter holders provides:

The terms of the charter include: (a) this contract; (b) applicable law; (c) Request for
Application #701-97-028; (d) any condition, amendment, modification, revision or other
change to the charter adopted or ratified by the Board and (e) all statements, assurances,
commitments and representations made by Charterholder in its application for charter,
attachments or related documents, to the extent consistent with (a) through (d).
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subsequent operation. This is not to say that the SBOE is presented with a set
of take-it-or-leave-it contract terms in the application. Section 12.113(2)
provides that, notwithstanding the application, the charter agreement must
include "any modification the Board requires."2" After the charter is granted,
its terms can be changed only by Board action, either with the consent of the
charter holder under section 12.114 or without its consent under Section
12.115.21

The SBOE determines who will operate a charter school through its
selection criteria and procedures, but it determines how they will operate
largely through the charter agreement.22 The contract for charter executed
between the SBOE and the first generation of charter holders was a one-page
document with a decorative border designed-quite literally-to be framed and
hung onthe wall. This one-page contract merely identifies the charter holder,
states the beginning and ending dates for the charter, and provides a few other
details of the transaction. Rather than specifically addressing what might
constitute a "material violation of the charter," the contracts generally
paraphrased section 12.115.23

The original single-paged contract used during the first generation has
been replaced by a more comprehensive version. The new version is 16 pages
long and includes 46 paragraphs, some with multiple parts. The new contract
also incorporates by reference a number of external sources.24 In addition, it
details a number of obligations undertaken by the charter holder solely by
virtue of the contract. In a variety of ways, these contractual commitments are
distilled from the experiences of the SBOE with charter schools since
September of 1996. In keeping with the spirit of Subchapter D of Chapter 12,
the SBOE has modified the contract to place special emphasis on public
accountability. 25 While it is not the purpose of this article to dissect each
paragraph in detail, several of them warrant attention here.

20. TEX. EDUC. CODE ANN. § 12.113(2) (Vernon 1996).
21. See infra Section IV(A), Awarding and Amending Charters, and Section IV(B), Contested

Case Proceedings, of this article.
22. See infra Section IV(B), Contested Case Proceedings, of this article.
23. TEX. EDUC. CODE ANN. § 12.115 (Vernon 1996). The one exception was this provision:

The parties agree that failure to satisfy accountability provisions adopted under Subchapters
B, C, D, and G of Chapter 39 of the Texas Education Code, or their successor provisions, or
failure to operate an open-enrollment charter school during the period of this contract are
material violations of the charter. Id.

The failure to operate an open-enrollment charter school was the basis for the SBOE's first contested case
under Chapter 12 of the Texas Education Code. See Texas Education Agency v. Cypress Youth
Foundation, Inc. See also infra n. 52 and surrounding text.

24. See TEX. EDUC. CODE ANN. § 12 (Vernon 1996). See e.g. Ch. 171, LOCAL GOV'T CODE, Open
Meeting/Open Records Act.

25. See TEX. EDUC. CODE ANN. § 12.101-.1l8(Vernon 1996).
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1. Alienation of Charter

The charter holder is the entity to which the charter is granted.26 Its
governing body is accountable to the SBOE and must maintain effective
control over the policies and decisions of the charter school. 2' Alienation of
this policy making function, either through excessive delegation to employees
or to an outside management firm, is a material violation of the charier.28

2. Financial Accounting

As a publicly-funded entity, all of the business operations of an open-
enrollment charter school must be conducted in accordance with generally
accepted accounting principles.29 This requirement is essential to 'provide
transparency to the finances of the school, and to maintain the books and
records of the accounting system in auditible condition. For charters as well
as school districts, this means compliance with the accounting codes and other
requirements found in the Texas Education Agency publication, Financial
Accountability System Resource Guide.3" For charters, a special supplement
to the Resource Guide has been developed that contains requirements
specifically directed to the operation of charter school financial systems."a

3. Student Attendance Accounting

Complex rules govern the flow of state funds to school districts. Funds
are earned based on "average daily attendance" of students.32 Failure to keep
attendance in compliance with the Texas Education Agency's Student
Attendance Accounting Handbook3 and related rules can cause the Division
of State Funding to disallow claimed funding.34 Such non-compliance can
become a licensing issue for the SBOE to consider, although the

26. See id.
27. See§12.115.
28. See id.
29. See id.
30. See Texas Education Agency, TEA Financial Accountability System Reserve Guide, V. 6. 0

(visited May 12, 2000) <http:l/www.tea.state.tx.uslschool.financelauditlresguide6/index.html>.
31. See TEXAS EDUCATION AGENCY, SPECIAL SUPPLEMENT TO FINANCIAL ACCOUNTING AND

REPORTING NONPROFIT CHARTER SCHOOL CHART OF ACCOUNTS (1999). A copy of the supplement can

be downloaded at <http://www.tea.state.tx.us/school.finance>.
32. See TEXAS EDUCATION AGENCY, 1998-99 STUDENT ATTENDANCE ACCOUNTING HANDBOOK

2 (1998). A copy of the handbook can be downloaded at <http://www.tea.state.tx.us/peims.psp/
handbook99/index.html>.

33. A copy of the 1998-99 STUDENT ATTENDANCE ACCOUNTING HANDBOOK can be downloaded
at <http://www.tea.state.tx.us/peims/psp/handbook99/index.html>.

34. See id. at 5-12.
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Commissioner of Education is primarily responsible for administering the
state's funding of public schools.

4. Non-Charter Activities

Many charter schools are engaged in non-charter business activities. In
fact, it.is the exception rather than the rule that a non-profit corporation or
other entity holding a charter is organized solely for the purpose of carrying
on the charter school's business. Frequently, these other business activities
pre-date the application for charter. The charter contract does not mandate
that only single-purpose entities may hold a charter, but it does require that
separate accounting systems be maintained for the public affairs of the entity.
Accounting and record-keeping systems that commingle public funds with
non-public business operations constitute a material violation of the charter.

5. Children with Disabilities

An open-enrollment charter school is defined under federal law as a
"local education agency."35  Thus, all the federal special education
requirements applicable to school districts must be met by the charter school.
It is the responsibility of the SBOE to enforce these requirements.36 The
charter agreement provides that failure to comply with special education
requirements is a material violation of the charter.

B. Shooting Blanks?

Can the Board go too far? Yes. Even though the Texas Education Code
authorizes the SBOE to impose "any modification" it requires, there are limits
to this authority. 37 For one thing, the provisions in the contract must be
necessary, or at least useful to the SBOE in carrying out applicable law.38 For
another, the contract must be within the boundaries set by the law. 39 The
SBOE has no more authority to impose by contract an obligation that conflicts
with statute than it would have to impose the same obligation by rule.4" That

35. See 34 C.F.R. § 300.18 (1999).
36. See id. For purposes of the Individuals with Disabilities Education Act, this section provides

that a charter school created pursuant to state law is the functional equivalent of a public school district.
See id.

37. See TEX. EDUC. CODE ANN. § 12.113(2).
38. See id. § 12.103.
39. See id.
40. See City of Sherman v. Public Util. Comm'n of Texas, 643 S.W.2d 681 (Tex. 1983)

(upholding injunction prohibiting commission from regulating municipal groundwater production because
municipal utilities clearly excluded from commission's regulatory authority); Railroad Comm'n of Texas
v. Arco Oil and Gas Co., 876 S.W.2d 473 (Tex. App.-Austin 1994, writ denied) (agency rule may not
impose burdens, conditions, or restrictions inconsistent with statute).

20001
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said, however, the SBOE has broad discretion over the terms of the charter it
grants. Section 12.102 provides that an open-enrollment charter school:

(1) shall provide instruction to students at one or more elementary or
secondary grade levels as provided by the charter;
(2) is governed under the governing structure described by the charter;
(3) retains authority to operate under the charter contingent on satisfactory
student performance as provided by the charter in accordance with Section
12.111; and
(4) does not have the authority to impose taxes.

41

It is within the contemplation of these provisions that the SBOE will negotiate
charter terms that further its policy and the underlying purposes of the statute.
This expectation underlies the requirement of a written contract, as well as the
provision for board-required modifications to the charter. Thus, if any
provision in the contract for charter is beyond the SBOE's authority, it is
likely due to a conflict with the statute.

The line between requirements that are consistent with legislative intent
and those that are not can, however, be difficult to discern. Consider for
example the legislative policy that charter schools are "subject to ... state
laws and rules governing public schools. "42 But, as discussed below, it is not
at all clear which state laws apply to "public schools."43 Very few statutes
apply to "public schools" in express terms-those that do are mainly in the
Texas Health and Safety Code." Rather, in most cases when the Legislature
makes laws apply to a "public school" it uses the terms "school district" and/or
"political subdivision. " 45 Before the adoption of Chapter 12, most of the
public schools authorized by the Education Code were both a school district
of some sort and a political subdivision of this State. The only exceptions
were schools authorized to operate within state agencies.46 Chapter 12,
however, creates a public school that is authorized to operate within private
entities. Thus, a question arises as to which laws apply.

Quite frankly, until this issue is decided by the courts, it is impossible to
know which laws apply to charter schools. However, the SBOE cannot wait
for judicial determination. The SBOE must implement Chapter 12 in a

41. TEX. EDUC. CODE ANN. § 12.102 (emphasis added).
42. Id. § 12.103.
43. See infra Part V.
44. See TEX. HEALTH & SAFETY CODE § 81.023 (Vernon 1996) (relating to implementation of

immunization requirements in "public or private, primary or secondary schools"); id. § 341.065 (requiring
adequate drainage, ventilation, and sanitation in "public school buildings."); id. § 502.003(11) (including
"public school" in definition of employers required to comply with Hazard Communication Act); id.
§ 506.004(21)(B) (including "public schools" in definition of public employers required to comply with
Public Employer Community Right-To-Know Act).

45. See Scott v. Huntsville Indep. Sch. Dist., 487 S.W.2d 692 (Tex. 1972).
46. See TEX. EDUC. CODE ANN. §§ 1 1.001-.356, 19.001.
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prudent and thoughtful manner. The SBOE does this by analyzing clues
embedded in the statute. For example, in sections 12.106 and 12.107, these
entities are treated as school districts for purposes of funding under Chapter
42, Education Code.47  Accordingly, the SBOE has concluded that the
business operations of a publicly-funded charter school must be conducted in
compliance with the Financial Accountability System Resource Guide.8

The Resource Guide integrates and restates all of the legal requirements,
generally acceptable accounting principles, and TEA account code structures
necessary to a proper school district financial system. 9 Included in the
Resource Guide are the requirements that school districts must follow
concerning the retention of business records and the disclosure of self-
interested financial transactions to the public.5" These provisions come from
the Local Government Code, not Title 2 of the Education Code. They apply
to school districts by their own terms, but less clearly to charter schools."'
Nevertheless, paragraphs 30 and 32 of the contract address records retention
and conflicts of interest. Specifically, these paragraphs state:

1. Records Retention and Management

Charterholder shall implement a records management system that conforms
to the* system required of school districts under the Local Government
Records Act, Section 201.001 et seq., Local Government Code, and rules
adopted thereunder; provided, however, that records subject to audit shall be
retained and available for audit for a period of not less than five (5) years
from the latter of the date of termination or renewal of the charter.

2. Conflicts of Interest

Charterholder shall comply with any applicable prohibition, restriction or
requirement relating to conflicts of interest. If an officer or Board member
of Charterholder or of the charter school has a substantial interest, within the
meaning of Chapter 171, Local Government Code, in a transaction, such

47. See id. §§ 12.106-.107.
48. See Texas Education Agency, TEA Financial Accountability System Reserve Guide, V. 6.0

(visited May 12, 2000) <http://www.tea.state.tx.us/school.finance/audit/resguide6/index.html>.
49. See id.
50. See id.
51. The Records Retention Act, Chapter 201, Local Government Code, applies to the records of

.a county, including all district and precinct offices of a county, municipality, public school district,
appraisal district, or any other special-purpose district or authority." TEX. Loc. GOV'T CODE ANN. §
201.003(7) (Vernon 1999). Similarly, Chapter 171, Local Government Code, applies to a 'member of the
governing body or another officer, whether elected, appointed, paid, or unpaid, of any district (including
a school district), county, municipality, precinct, central appraisal district, transit authority or district, or
other local governmental entity who exercises responsibilities beyond those that are advisory in nature."
Id. § 171.001(l).

2000]
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interest shall be disclosed in public session at a duly called meeting of the
governing body prior to any action on the transaction. 2

In this instance, the extent to which the Legislature has addressed the
applicability of these statutory requirements to charter schools is unclear
because section 12.103 is ambiguous. However, section 12.103 is the only
statutory direction available, and it tends to indicate that state laws that apply
to school districts should apply to charters where the charter school is acting
like a school district in relation to the object of the statute. 3 Thus, the SBOE
would admittedly exceed its authority by contradicting the express intent of
the Legislature concerning the applicability of a statutory provision. 4 It may
be, however, that (1) the Legislature has not clearly spoken with respect to
records retention and conflicts of interest; and, (2) to the extent it has spoken,
Section 12.103 is best construed as making these laws apply to charters. The
TEA and SBOE have determined that these provisions are an essential part of
a sound financial system in a publicly funded school, and in the absence of a
clearly expressed legislative intent to the contrary, it would not be prudent for
the SBOE to abandon them."

III. THE CHARTER AS LICENSE

An open-enrollment charter is an instrument that grants governmental
authority to an eligible entity that can be, and often is, an otherwise private
institution. The primary question that remains is whether it is also a license.
If so, it is certainly one unlike most other licenses. The business of educating
children-although required under the state's compulsory education laws-is
not normally a regulated activity in a private setting. 6 One does not need a
government permit to run a private or parochial school. Indeed, in Texas, one
does not even need special permission for home schooling." Thus, it is not
obvious why a charter to engage in this activity at public expense should be
considered a license. It does, however, fall within the broad meaning of the
term. Black's Dictionary defines a "license" as "[a] permit, granted by an
appropriate governmental body, generally for consideration, to a person, firm,
or corporation to pursue some occupation or to carry on some business subject
to regulation under the police power."58 More importantly, the Administrative

52. See Texas Education Agency, TEA Financial Accountability System Reserve Guide, V. 6.0
(visited May 12, 2000) <http://www.tea.state.tx.us/school.finance/audit/resguide6/index.html>.

53. See TEX. EDUC. CODE ANN. § 12.103.
54. See City of Sherman, supra; Arco Oil and Gas, supra.
55. See generally Lake City Water Authority v. Clear Lake Utilities District, 549 S.W.2d 130

(Tex. 1977) (governmental powers or functions not to be abdicated or bargained away).
56. See TEX. EDUC. CODE ANN. §§ 25.085, 25.093, 25.094.
57. See Texas Education Agency v. Leeper, 893 S.W.2d 432, 443-44 (Tex. 1994).
58. BLACK's LAW DICTIONARY 214 (5th ed. 1979) (emphasis supplied).
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Procedures Act defines the term as "the whole or a part of a state agency
permit, certificate, approval, registration, or similar form of permission
required by law.59 The open-enrollment charter grants permission to engage
in a fundamentally different activity than simply running a school. It grants
the holder permission to act as apublic school. To engage in this activity, as
distinct from the private activity of running a school, governmental
permission is required. Accordingly, a charter is a kind of license.

A. Awarding and Amending Charters

In 1995, the 74th Legislature granted the State Board of Education the
authority to establish up to twenty open-enrollment charter schools." After
hearing live presentations from the applicants, the SBOE awarded twenty
open-enrollment charters at its February, April, and May 1996 Board
meetings. In 1997, the 75th Texas Legislature granted the SBOE the authority
to award additional charters, as follows:

(1) not more than 100 charters for open-enrollment charter schools that adopt
an express policy providing for the admission of students eligible for a public
education grant under Subchapter G, Chapter 29; and
(2) additional charters for open-enrollment charter schools for which at least
75 percent of the prospective student population, as specified in the proposed
charter, will be students who have dropped out of school or are at risk of
dropping out of school as defined by Section 29.081 6

The Board approved selection guidelines for this second "generation" of
charters in July 1997. In March 1998, eighty-three applications were
considered, and the Board approved 41 of these. In September 1998, the
Board awarded 58 charters to a third "generation" of applicants, as well as 27
"75 percent rule" charters under Texas Education Code section 12.101 l(a)(2).
In subsequent meetings in November 1998 and March 1999, the Board
awarded 15 standard charters and nine more "75 percent rule" charters. Most
recently, in March 2000 the Board awarded an additional 8 charters, 5 of the
standard type and three "75 percent rule" charters. To date, the Board has
approved 178 charter schools, of which 124 are standard charters and 54 are
"75 percent rule" charters. As discussed below, some of these charters are no
longer in effect, leaving 169 as of March 2000.62

59. TEX. Gov'T CODE ANN. § 2001.003(2) (emphasis supplied).
60. Acts 1995, 74th Leg., ch. 260, § 1, eff. May 30, 1995.
61. TEX. EDUC. CODE ANN. § 12.1011 (added by Act 1997, 75th Leg., ch. 722, § 1, eft. Sept. I,

1997).
62. See Division of Charter Schools, <http://www.tea.state.tx.us/charter/> (listing a directory of

charter schools currently in operation, including mailing address, telephone numbers, fax numbers, and
email addresses).
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There is strong and growing demand for new charters. The Texas
Education Agency consistently has on file the addresses of hundreds of people
that have asked to receive a copy of the next request for proposals under
Chapter 12. Education Code Sections 7.102(c)(9) and 12.110 provide for the
SBOE to adopt application and selection procedures and criteria for granting
and amending open-enrollment charters. With each new generation of
charters, the process used by the SBOE to meet this demand is refined.

1. Awarding Quality Charters

As noted in Section II, above, the State Board of Education has no
general rule making authority with which to regulate the charter holder after
it grants a charter. However, the Board is specifically authorized to adopt an
application form and a procedure that must be used to apply for the charter,
as well as criteria for selecting successful applicants.63 Before awarding the
first three generations of open-enrollment charters, the SBOE adopted a
document entitled "Open-Enrollment Charter Guidelines and Application"
which set out the Board's application requirements, selection criteria, and
procedures for that specific award cycle. Using this award-specific process,
the Board published its criteria and scoring methodology for selecting
successful charter school applicants. On September 10, 1999, the SBOE
considered a proposed rule for codifying these aspects of its practice in the
Texas Administrative Code. This rule reflected deliberations by the
Committee of the Whole at a full-day work session concerning charter school
issues on July 7, 1999. The Board also considered a new application form
on September 10, which was drafted by staff members in response to
discussions at the July workshop.65

On November 5, 1999 the SBOE adopted both the proposed new
application and new charter selection and amendment procedures.66 The new
rule and application forms reflect not only the Board's experiences with the
first three generations of charters, but also House Bill 21 L67

63. See TEX. EDUC. CODE ANN. § 12.110.
64. See SBOE Agency Item, Work Session and Discussion of Issues Regarding Charter Schools,

(July 7, 1999) <http://www.tea.state.tx.us/sboe/schedule/9907/worksess.html>.
65. See SBOE Agency Item, Application Form for Open-Enrollment Charters (September 10,

1999) <http://www.tea.state.tx.us/sboe/schedule/9909/charterapp.html>.
66. See 19 TAC § 100.1, "Application, Selection, and Amendment Procedures and Criteria." The

new application rules can be found on the Secretary of State's web site at: <http:/info.sos.state.
tx.us:80/pub/plsql/readtac$ext.ViewTAC?tac_view+5&ti+ !9&pt+2&ch+ 00&sch+A&rl+Y>.

67. See 1999 Tex. Sess. Law Ser,. Ch. 18 (S.B. 211) (Vernon); see EDUCATION CODE §§ 12.119
and 12.120, added by H.B. 211, and EDUCATION CODE § 12.111 as amended by H.B. 211. The bill made
other amendments relating to charter schools. The text may be viewed at: http://www.capitol.state.tx.us/
cgi-bin/tlo/textframe.cmd?LEG+76&SESS+R&CHAMBER=H&BILL TYPE+B&BILLSUFFIX+002 I&
VERSION+5&TYPE+B>.
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The new application and selection process incorporates a range of
features designed to provide the Board with more detailed information about
the entity seeking the charter and the principle individuals proposed to lead
the project. The new process also requires applicants to provide detailed
information about their proposed business plans. The following section
discusses some of the most significant new features in the process.

a. Public Notice of Intent

Applicants are required to file a notice of intent in the local newspaper.
The notice must invite interested parties in the local community to submit
comments on the proposed charter, the sponsoring entity, and charter school
Board members to the SBOE for consideration during selection.

b. Biographical Affidavits

Each charter school Board member and administrator must submit a
biographical affidavit that discloses the individual's employment history,
professional licensure history (including any disciplinary actions imposed),
any bankruptcies, familiar relationships among charter employees, criminal
history, and litigation history.

c. Disclosure of Third-party Interests

Applicants must disclose whether a for-profit management company will
operate the proposed school and whether a third party prepared the
application.

d Detailed Governance Information

Applicants must describe how Board members are selected, their terms,
and procedures for removal and replacement.

e. Detailed Financial Information

Applicants must provide budget information for both the planning and
implementation phases and a proposed business procedure handbook.

f Applicant Interviews

During the first selection process in 1996, a panel of SBOE members
interviewed applicants. By 1998, the Board introduced an external review
panel to score applications in the selection rounds. The current process
combines these elements by restoring the Board interview phase. Under the

2000]



196 TEXAS TECH JOURNAL OF TEXAS ADMINISTRATIVE LAW [Vol. 1:183

new rule adopted in November 1999, only those applicants whose proposals
are assigned a minimum score by the external panel advance to the interview
phase of the process.65

It is anticipated that the charter selection process will continue to develop
as the state gains experience in this arena.

2. Amending Charters and Reviewing School Performance

It has been the practice of the SBOE to maintain a standing action item
on its agenda for receiving updates from the Texas Education Agency about
charter school affairs and to act on matters affecting charter schools. 69

Maintaining this item on its bi-monthly meeting agenda allows the SBOE to
deliberate about the experiences, successes, and failures of the 169 open-
enrollment charter schools currently in effect. During these updates, the
SBOE receives information from its external charter school evaluators, TEA
financial audits and other compliance reports, TAAS scores, accreditation
ratings, and a wide variety of other indicators of the state of charters in Texas.
The SBOE receives regular updates concerning any accreditation monitors or
masters currently assigned to a charter, as well as any other accreditation
matter the TEA may have pending with a charter under Education Code
Chapter 39. In addition, it is during these bi-monthly meetings that the SBOE
deliberates and acts on pending applications from charter school holders for
consensual amendments to their charters.7"

As indicated in the section above, the new rules adopted by the SBOE on
November 5, 1999 included not only criteria and procedures for awarding new
charters, but also for amending the terms of existing ones. Section 100. 1(j)
of those rules provides that "[t]he terms of an open-enrollment charter may be
revised with the consent of the charter holder" by written amendment subject
to that section. 7' Given the volume and staff-intensive nature of these
amendment requests, the SBOE has delegated much of the process to the
Texas Education Agency. For example, the rules provide that the charter
holder "must submit, as directed by the TEA, information required by relevant
portions of the last application form approved by the SBOE."'72  The
application for an amendment must be submitted "in conformance with
procedures established by the TEA," and may be approved by the

68. For the selection rounds scheduled for 2000, the minimum score necessary to advance is 150
out of 200 possible points.

69. See, e.g., SBOE Agenda Item, Update on Approved Open-Enrollment Charter Schools and
Request for Approval of Charter Amendments (March 3, 2000) <http://www.tea.state.tx.us/sboe/ schedule/
0003/charterupdate.html>.

70. The number of charter amendments pending at any given meeting varies considerably, but for
the past year it has averaged around 10-20 requests and is sometimes much higher.

71. 19T.A.C. §.100.10).
72. 19 T.A.C. § 100.1(j)(4).
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Commissioner of Education "on a provisional basis pending action by the
SBOE at its next regularly scheduled meeting."" In sharp contrast to the rules
for awarding charters, there are only two substantive "criteria" for amending
charters, and both of these serve to regulate the timing of an expansion of the
student body to be served by the school. Subsection (j) provides:

(2) An open-enrollment charter may not be amended to permit a charter
school to extend the grade levels it serves or increase its maximum allowable
enrollment figure during its first year of operation.
(3) An amendment permitting an open-enrollment charter school to extend
the grade levels it serves or increase its maximum allowable enrollment
figure may not be approved later than the first day of June preceding the
school year in which the amendment becomes effective.74

3. Relieffrom an Adverse Decision

Preparing for and seeking an open-enrollment charter can be an arduous
process, often taking months or even years to complete. But still, the decision
whether to grant the charter is entirely within the discretion of the State Board
of Education. There is no guarantee of success, and there is no right to a
hearing on the Board's decision to deny the application.7"

This is not to say that the applicant is completely without remedy. The
right to petition for redress of grievances is constitutionally guaranteed to
every applicant:

The citizens shall have the right, in a peaceable manner, to... apply to those
invested with the powers of government for redress of grievances or other
purposes, by petition, address or remonstrance. 76

For example, on March 6, 1998, the Board granted 41 charters from a
pool of 83 applicants. A number of unsuccessful applicants requested the
opportunity to petition the Board for reconsideration of their application. The
Board granted the request for reconsideration, and after hearing the grievance,
took no action.77

Still other charters choose to litigate their grievances. The Barbara C.
Jordan Academy of Dallas County was one of the 41 disappointed charter

73. 19T.A.C. § 100.1(j)(1),(5).
74. 19T.AG. § 100.10).
75. See TEX. EDuC. CODE ANN. §§ 12.115, 12.116. The decision to deny an amendment to an

existing charter sought by the charter holder is similarly within the discretion of the SBOE.
76. TEX. CONST. art. I, § 27.
77. See SBOE Agenda Item, Consideration of the Petition for Redress of Grievance By

Unsuccessful Open-Enrollment Charter SchoolApplicants (May 8, 1998) located at <http://www.tea.state.
tx.uslsboe/schedule/9805/app0O.html>. The minutes appear at <http://www. tea.state.tx.us/sboe/minutes/
9805min.html>.
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applicants on March 6, 1998.78 It sued the Board in federal district court in
Dallas for failing to grant it a charter.79 The school brought a procedural due
process claim, but the case was dismissed on the basis of the Board's eleventh
amendment immunity. In the interim, the Board declined to grant the charter
yet again.8"

B. Contested Case Proceedings

1. Adverse Actions Against a Charter Holder

An open-enrollment charter looks most like a license when the SBOE
considers taking adverse action against the charter holder. Texas Education
Code section 12.115 provides that an open-enrollment charter may be
modified, placed on probation, revoked, or not renewed if "the person
operating the school" is found to have: "(1) committed a material violation of
the charter, including failure to satisfy accountability provisions prescribed by
the charter; (2) failed to satisfy generally accepted accounting standards of
fiscal management; or (3) failed to comply with this subchapter or another
applicable law or rule."'"

It further provides that the Board shall base its action on the best interests
of the children in the school, the seriousness of the violation found, and "any
previous violation the school has committed."82 A hearing on this
determination is required by section 12.116, pursuant to procedures the Board
must adopt.8" This procedure "must provide an opportunity for a hearing to
the person operating the open-enrollment charter school and to parents and
guardians of students in the school."8" Further, the hearing "must be held at
the facility at which the program is operated."

The first question raised by these provisions concerns the scope of the
phrase, "material violation of the charter." As noted above, the charter
agreement generally provides that the terms of an open-enrollment charter
include not only its express language, but incorporate every statement in the
charter application, every condition imposed by the Board, any amendments,

78. See Barbara C. Jordan Academy of Dallas County v. State Bd. of Educ., No. 3:98 cv 00798
(N.D. Tex. Nov. 23, 1998) (on file with Texas Tech Journal of Texas Administrative Law).

79. See id.
80. See SBOE Agency Item, Proposed Selection ofAdditional Open-Enrollment Charter Schools

(Nov. 13, 1998) located at <http://www.tea.state.tx.us/sboe/schedule/9811/charterselect.html>. The
minutes appear at <http://www.tea.state.tx.us/sboe/minutes/9811 min.html>.

81. TEX. EDUC. CODEANN. § 12.115(a) (Vernon 1996).
82. Id. § 12.115(b).
83. See id. § 12.116.
84. Id. § 12.116(b). Because this provision calls for "a proceeding.., in which the legal rights,

duties, or privileges of a party are to be determined by a state agency after an opportunity for adjudicative
hearing," the Administrative Procedures Act governs the hearing. See TEX. GOV'T CODE ANN.
§ 2001.003(a). TEX. GOv'T CODE ANN. § 2001.003(1) (Vernon Supp. 2000).
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and all applicable law.85 The three sections immediately preceding section
12.115 support this.86 Section 12.112 requires the charter to take the form of
a written contract.87 Section 12.113 requires that written contract to "include
the information that is required under section 12.111 consistent with the
information provided in the application and any modification the Board
requires."88 Additionally, section 12.114 provides that a "revision of a charter
of an open-enrollment charter school may be made only with the approval of
the State Board of Education."8 9 Moreover, it is an understanding expressly
agreed to by the school.9"

The second question is the meaning of "person operating the charter
school." It seems odd, to say the least, that a hearing on the question whether
to revoke an open-enrollment charter should not be afforded to the charter
holder, but rather to a person working for the charter holder. A third question
is whether the parents and guardians of students in the school should literally
be made parties, or instead treated as stakeholders whose testimony must be
heard and considered before taking action against the charter holder. And
finally, there is some question what to do when the charter holder does not
want its hearing held at the school. Indeed, in each of the contested cases
conducted to date, the charter holder did not want the hearing to be held at its
facilities. Can the agency insist on this provision?

Education Code section 12.116(a) provides for the SBOE to "adopt a
procedure to be used for modifying, placing on probation, revoking, or
denying renewal of the charter of an open-enrollment charter school."9 The
Board adopted rules under this section in January 1996.92 On September 10,
1999, the Board repealed these rules and replaced them with a new chapter
devoted entirely to charter schools: Title 19, Texas Administrative Code
Chapter 100, "Charters."93 The new rules substantially streamline the process

85. See id.§§ 12.112-.114.
86. See id.
87. See id. § 12.112.
88. Id. § 12.113.
89. Id. § 12.114.
90. Following the vote of the SBOE to award a charter, the Chair on behalf of the SBOE, enters

into a "Contract for Charter" with the chief executive officer of the charter holder. This written contract
incorporates by reference all statements in the charter application, all conditions imposed by the SBOE,
any amendments subsequently adopted by the SBOE, and state and federal law.

91. TEX. EDUC. CODE ANN. § 12.116(b). Subsection C of Chapter 12 governs another charter
known as a "home-rule school district charter." See id. § 12.116(c). This charter is granted to a school
district by the State Board of Education, and there is an analogous provision authorizing rules for Board
action against these charters. See id. § 12.028. The Board has adopted such rules, but to date there have
been no home-rule school district charters granted. This paper does not address them.

92. See 19 TEX. ADMIN. CODE § 97.7 (Supp. 1999).
93. SBOE Agenda Item, Proposed New 19 TAC Chapter 100, Charters, and Repeal of 19 TAC

§ 97.6, Placing on Probation or Revoking a Home-Rule School District Charter, and § 97.7, Placing on
Probation or Revoking an Open-Enrollment Charter School (Second Reading and Final Adoption) (Sept.
10, 1999) <http://www.tea.state.tx.us/rules/board/chl00-971tr-two.html>. The minutes appear at
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for taking adverse licensing action against the charter, eliminating a
cumbersome intermediate review. The intent of the new procedure is to strike
an appropriate balance between the right of the licensee to a full and fair
opportunity for a hearing and the need to have the future status of the school
determined quickly and efficiently. Consistent with this goal, the new rules
provide in relevant part:

(b) The "person operating the charter school" shall mean the chief executive
officer of the charter holder under TEC, § 12.101. The chief executive
officer is responsible under this subchapter for the acts of any agent or
employee of the charter school or the charter holder.

(e) Notice served on the person operating the school shall be notice to parents
and guardians of students in the school.

(g) A hearing held under this section... must be held at the facility at which
the program is operated unless a different location is agreed to by the person
operating the school....
(h) The administrative law judge may order that testimony and evidence
from parents and guardians of students at the school be taken via prefiled
written testimony under the Texas Government Code, § 2001.085.'

These charter-specific rules were adopted concomitantly with a set of
general contested case rules.9" These rules are designed to work together, but
the general rules apply to all contested cases coming before the Board under
the Administrative Procedures Act.9

<http://www.tea.state.tx.us/sboelminutes/9909min.html>. The new Title 19, Texas Administrative Code
Chapter 100 appears on the Secretary of State's web site at: <http://info.sos.state.tx.us:/pub/plsql/readtac
$ext.ViewTAC?tac_.view=4&ti=19&pt=2&ch=100>.

94. 24 Tex. Reg. 5829 (1999), adopted 24 Tex. Reg. 8547 (1999) (Tex. Educ. Agency, Open-
Enrollment Charter Schools) <http:/linfo.sos.state.tx.uslpub/plsqllreadtac$ext.TacPagesl=R&app--9&p
dir=&ptloc=&ptloc+&p..ploc=&pg= 1 &ptac=&ti=19&pt2&ch= 100&rl= 101 >.

95. See SBOE Agenda Item, Proposed New 19 TAC Chapter 157, Hearings and Appeals,
Subchapter A, General Provisions for Hearings Before the State Board of Education (Second Reading and
Final Adoption) (Sept. 10, 1999) <http://www.tea.state.tx.us/rules/board/ch157 Altr-two.html>. The
minutes appear at <http://www.tea.state.tx.uslsboe/minutes/9909min. html>. The new Title 19, Texas
Administrative Code Chapter 157, Subchapter A, "General Provisions for Hearings Before the State Board
of Education" appears on the Secretary of State's web site at: <http://info.sos.state.tx.us:80/pub/plsql/
readtac$ext.ViewTAC?tac_view-=5&ti=19& pt=2&ch=157&sch=A&rl=Y>.

96. Virtually all contested cases before the Texas Education Agency have historically come before
the Commissioner of Education. See TEX. EDtUC. CODE ANN. § 7.057 (Vernon 1996). Consequently, the
Commissioner has long had general hearing rules. See 19 TEX. ADMIN. CODE § 157.1041-.1060 (Supp.
1999), Subchapter AA, "General Provisions for Hearings Before the Commissioner of Education." But
recent legislation establishes a significant contested case practice before the Board. For example, in
addition to charter cases under section 12.116, textbook publishers now have the right to a hearing under
the Administrative Procedures Act to dispute administrative penalties imposed by the Board. TEX. EDUC.
CODE ANN. § 31.151(c).
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There have been three contested licensing actions before the State Board
of Education to date. In each case, the fifteen-member Board voted
unanimously to revoke the open-enrollment charter.

a. Cypress Lodge and the Failure to Open on Time

Cypress Lodge Charter School was one of the 20 "first generation" open-
enrollment charters approved by the SBOE.9 7 The charter was granted to
Cypress Youth Foundation, Inc. (CYFI), a Texas non-profit corporation, on
February 16, 1996."s CYFI experienced difficulty finding a facility to house
the school, and received approval from the Board to delay the opening date
specified in the charter application from September 1, 1996 to February 28,
1997. 9 The Board granted this delay on January 10, 1997. '00 A second
request to delay this opening to July 1, 1997, was granted April 11, 1997. I' l

On September 12, 1997, when the charter failed to open, the Board placed an
item on its agenda to hear the recommendation of the Commissioner on the
disposition of its charter. Pursuant to the process in effect at that time, an
agency review team conducted an investigation into the charter and scheduled
an evidentiary hearing by the agency. 02 Meanwhile, the SBOE Board item
was postponed pending the completion of an evidentiary hearing by the
agency." 3 That hearing was scheduled for December 29-31, 1997, but on
Christmas Eve, CYFI and the agency reached a settlement agreement calling
for the surrender of the charter for failure to operate."' The Commissioner's
designee recommended that the Board accept the surrender of the charter.105

On January 16, 1998, the Board voted unanimously to accept the surrender of
the charter for Cypress Lodge Charter School."

b. Emma L. Harrison and the Commissioner's Sanction Authority

Emma L. Harrison Charter School was one of the 41 "second generation"
open-enrollment charters approved by the SBOE. The charter was granted on
March 6, 1998 to East Waco Community Center, Inc., a Texas non-profit
corporation (EWCC). It was originally awarded under the name "SABIS

97. See SBOE Agenda Item, Consideration of the Disposition of the Charter for Cypress Youth
Foundation Charter School (Jan. 16, 1998) <http://www.tea.state.tx.us/sboe/schedule/9801 / cypress.html>.
The minutes for this meeting appear at <http://www.tea.state.tx.us/sboe/minutes/9801 min.html>.

98. See id.
99. See id.

100. See id.
101. See id.
102. See id. See also See 19 TEX. ADMIN. CODE § 97.7 (Supp. 1999).
103. See SBOE Agency Item, supra note 96.
104. See id.
105. See id.
106. See id.
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International Charter School," in recognition of a significant role to be played
by that organization as a management company for the school. Before the
school opened, SABIS withdrew from the arrangement and the school sought
an amendment changing the name of the charter to "Emma L. Harrison
Charter School" and deleting all references to SABIS in its application. The
amendment was approved on July 10, 1998.

The school opened in September. First, an audit of the school's finances
on February 15, 1999, agency staff found serious non-compliance with the
applicable accounting standards of fiscal management. Second, a federal
child-nutrition program audit on March 5, 1999, staff found serious non-
compliance with the rules of that program. An investigative audit conducted
on March 23-29, 1999 confirmed these findings and found many additional
examples of financial and legal non-compliance. During March 1999, the
Texas Workforce Commission and the Teacher Retirement System placed a
hold on all warrants from the State Treasury to EWCC due to failure to make
payments and report accounting for funds deducted from employee
paychecks. 107

On March 11, 1999, the Commissioner of Education assigned a master
to oversee the operations of the charter under Education Code Section
39.13 1(a)(7). In addition, on March 23, 1999, the Commissioner ordered a
hearing conducted by the EWCC Board for the purpose of notifying the public
of its unacceptable performance under Education Code section 39.131 (a)(2).
At this meeting, agency staff presented the findings of their audits, introduced
the master to the EWCC Board, and representatives from the Texas
Workforce Commission and the Teacher Retirement System presented their
concerns about the school's payroll withholding. At the master's request, and
based on the school's failure to follow his directives, the Commissioner
removed the master on May 18, 1999.

On April 8, 1999, the master formally recommended to the
Commissioner that he propose revocation of the charter to the SBOE. The
Commissioner of Education made this recommendation, through agency staff,
in a notice of intent to revoke the charter on April 16, 1999. At the request of
the school, a hearing was held on May 24, 1999 in Waco. The Board's
administrative law judge recommended revocation on May 28, 1999.10, At its
July 1999 meeting, the SBOE voted unanimously to adopt the proposal and

107. See TEx. GOV'T CODE ANN. § 403.055. The Texas Education Agency also received a levy
from the Internal Revenue Service on any funds it held on behalf of the school, but was subsequently
released from it.

108. See Texas Education Agency v. East Waco Community Center, Inc., d/b/a Emma L. Harrison
Charter School, Docket No. 161-CS-599 (SBOE, May 1999). To obtain an electronic copy of the proposal,
go to <http://www.tea.stae.tx.us/commissioner/logg.html> and click on "161599" under "Zipfile 9/2/1999."
The document on the web site is the proposal for decision. The SBOE order made no modifications and
adopted the proposal in full.
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to revoke the charter. °9 The school filed a motion for rehearing, which was
considered by the Board on September 10, 1999.10 The Board voted
unanimously to overrule the motion."'

c. Rameses School and Governance

Rameses Charter School was another "second generation" charter. The
charter was granted on March 6, 1998 to Rameses School of San Antonio,
Texas,.a Texas non-profit corporation (RSSAT).

This school also opened in September. In an audit of the school's
finances on February 11-12, and March 5, 1999, agency staff found that the
school failed to comply with generally accepted accounting standards in
various areas, including failure to have an adequate budgetary control system,
failure to comply with the conflict of interest and interested transaction
provisions, failure to comply with standards for the appointment and meetings
of the board of directors, failure to comply with generally accepted accounting
principles, failure to properly report student accounting data, and failure to
comply with the requirements for special education personnel and services.
An investigative audit conducted on March 25-29 and 31, 1999 confirmed
these findings and found many additional instances of financial and legal non-
compliance.

The final report of these findings was issued on June 23, 1999, and
recommended that the Commissioner pursue adverse action against RSSAT
by the SBOE. The Commissioner of Education issued a notice of intent to
revoke the charter on July 30, 1999. A hearing on the proposed action was
held on November 9-10, 1999, at the Region XX Education Service Center.
The Board's administrative law judge recommended revocation on November
18, 1999.112 At its January 2000 meeting, the SBOE voted unanimously to
adopt the proposal and to revoke the charter. "3 The school filed a motion for

109. See SBOE Agenda Item, Consideration of the Disposition of the Charter Emma L. Harrison
Charter School (July 9, 1999) <http://www.tea.state.tx.us/sboe/schedule/9907/revokecharter. html>. The
minutes of this meeting appear at <http://www.tea.state.tx.us/sboe/minutes/9907min.html>.

110. See SBOE Agenda Item, Consideration and Ruling on Motion for Rehearing in Texas
Education Agency v. East Waco Community Center, Inc., dib/al Emma L. Harrison Charter School
(September 10, 1999) <http://www.tea.state.tx.us/sboe/schedule/9909/harrison.html>. The minutes of this
meeting appear at <http://www.tea.state.tx.us/sboe/minutes/9909min.html>.

111. Until this vote, the school continued to have a valid charter, and thus remained eligible to
receive state funds based on its student attendance. See TEX. Gov'T CODE ANN. § 2001.144(a)(2)(A); TEX.
EDUC. CODE ANN. § 12.106.

112. See Texas Education Agency v. Rameses School of San Antonio, Texas, Docket No. 186-CS-
799 (SBOE, November 1999). To obtain an electronic copy of the proposal, see <http://www.tea.state.
tx.uslcommissioner/4updates> and click on "186799." The document on the web site is the proposal for
decision. The SBOE order made no modifications and adopted the proposal in full.

113. See SBOE Agenda Item, Consideration of the Disposition of the Charter Authorizing
Operation of the Rameses Charter School (January 14, 2000) <http://www.tea.state.tx.us/sboe/schedule/
2001/rameses.html>. The minutes appear at: <http://www.tea.state.tx.us/sboe/minutes/0001min. html>.
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rehearing, which was considered by the Board on March 3, 2000.1, 4 The
Board voted unanimously to overrule the motion." 5

2. Non-Renewing Charters at the End of a Term

The SBOE renews charters-or declines to renew them-under the same
statutory authority and procedures that apply when it takes adverse action
against a charter holder. Education Code section 12.115(a) providesthat the
SBOE may "deny renewal" of the charter of a charter school if the Board
determines that the person operating the school committed a material violation
of the charter, failed to satisfy generally accepted accounting standards of
fiscal management, or failed to comply with applicable law. As with adverse
actions brought against the charter holder by the SBOE, the Board must base
its action on the best interests of the children in the school, the seriousness of
the violation found, and any previous violations."'

Section 12.116(a) requires the SBOE to conduct a hearing on the denial
of the charter renewal under the same hearing rules as for other adverse
actions. This procedure must provide an opportunity for a hearing to the
person operating the open-enrollment charter school and to parents and
guardians of students in the school, and it must be held at the charter school."'
Thus, all the questions raised at the outset of this section apply with equal
force to the process of deciding not to renew a charter at the end of its term.
Moreover, section 2001.054 of the Administrative Procedures Act provides
that the open-enrollment charter that is the subject of such a hearing continues
in good standing until a decision to deny renewal of that charter becomes
final. Section 2001.054 provides, among other things:

If a license holder makes timely and sufficient application for the renewal of
a license or for a new license for an activity of a continuing nature, the
existing license does not expire until the application has been finally
determined by the state agency. If the application is denied or the terms of
the new license are limited, the existing license does not expire until the last
day for seeking review of the agency order or a later date fixed by order of
the reviewing court." 8

114. See SBOE Agenda Item, Consideration and Ruling on Motion for Rehearing in Texas
Education Agency v. Rameses School of San Antonio, Texas (March 3, 2000) <http://www.tea.state.
tx.us/sboe/schedule/0003/rameses.html>. The minutes appear at: <http:llwww.tea.state.tx.us/sboe/
minutes/0003/rameses.html>.

115. Again, the school continued to have a valid charter and was eligible to receive state funds
through this date. See TEX. GOV'T CODE ANN. § 2001.144(a)(2)(A); TEX. EDUC. CODE ANN. § 12.106.

116. TEX. EDUC. CODE ANN. § 12.115(b).
117. TEX. EDUC. CODE ANN. § 12.116(b). Again, the Administrative Procedures Act applies. See

TEX. GOV'T CODE ANN. § 2001.003(1).
118. TEX. GOV'T CODE ANN. § 2001.054(b).
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In 1996, the SBOE granted 20 open-enrollment charters under Education
Code section 12.101, of which 19 remain in effect. The term for which these
charters were granted will expire after the end of the 2000-2001 school year." 9

On March 2, 2000, the Planning Committee of the SBOE deliberated about
(but did not decide) what renewal process it will use when the 19 first-
generation charter schools seek renewal in the fall of 2000.120 It is unknown
what process the SBOE might adopt for making its charter renewal decisions.
However, there are questions that are likely to arise about a charter seeking
renewal, after five years of student performance that might be difficult to
assess based on a shorter period of performance.

Recall section 12.102(3) provides that an open-enrollment charter school
"retains authority to operate under the charter contingent on satisfactory
student performance as provided by the charter in accordance with section
12.111." Section 12.111 states:

Each charter granted under this subchapter must: ...

(3) provide that continuation or renewal of the charter is contingent on
acceptable student performance on assessment instruments adopted under
Subchapter B, Chapter 39, and on compliance with any accountability
provision specified by the charter, by a deadline or at intervals specified by
the charter;
(4) establish the level of student performance that is considered acceptable
or purposes of Subdivision (3); [and]
(5) specify any basis, in addition to a basis specified by this subchapter, on
which the charter may be placed on probation or revoked or on which
renewal of the charter may be denied[.]''

Recall also that, in order to receive a charter in the first place, the
applicant was required to demonstrate how its proposed program would
improve student performance.' Since "continuation or renewal" of the
charter is expressly made contingent on such factors, it would not be a
surprise if the SBOE decided that an application for renewal presents an
opportunity to review the performance of the students served by the open-
enrollment charter school on these accountability measures.

119. All charter contracts provide that the charter remains in effect for a specified period "unless
renewed or terminated." The SBOE has discretion to determine the length of this term, but to date no
charter has been awarded for a term other than five years. See TEX. EDUC. CODE ANN. § 12.111(2).

120. SBOE Agenda Item, Proposed Open-Enrollment Charter Renewal Process and Application
(March 2, 2000) located at <http://www.tea.state.tx.uslsboe/schedule/0003/renewalprocess.html>.

121. TEX. EDUC. CODE ANN. § 12.111.
122. TEX. EDUC. CODE ANN. § 12.110(d)(1).
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3. No Judicial Review Provided

As noted above, historically all contested cases coming before the Texas
Education Agency have come before the Commissioner of Education. The
Commissioner's jurisdiction to hear these cases arises from Education Code
section 7.057 (formerly Section 11.13). This section expressly authorizes
judicial review of the cases heard by the Commissioner:

A person aggrieved by an action of the agency of decision of the
commissioner may appeal to a district court in Travis County.'23

There is no similar language in Education Code section 12.116. In fact,
nowhere in the Education Code is there statutory authorization for judicial
appeal from the Board's decision on "modifying, placing on probation,
revoking, or denying renewal of the charter of an open-enrollment charter
school," despite the requirement for a hearing. On its face, Government Code
section 2001.171 appears to provide for judicial review of all contested cases
under the Administrative Procedures Act. That section provides:

A person who has exhausted all administrative remedies available within a
state agency and who is aggrieved by a final decision in a contested case is
entitled to a judicial review under this chapter.'24

Yet despite what it appears to say, this provision has been held to be a
procedural provision that does not confer the right to judicial review in the
absence of underlying authority in the organic law of the state agency
rendering the administrative decision.

Notwithstanding the generality of section 2001.171, the legislature intended
the judicial-review provisions of the APA to be procedural only; they do not
create a right to judicial review where the right does not exist by reason of
another statute specifically granting the right.'25

Accordingly, there is no judicial review of the Board's decision to modify,
place on probation, revoke, or deny renewal of a charter under Education
Code section 12.116.

123. TEX. EDUC. CODE ANN. § 7.057(d).
124. TEX. Gov'T CODE ANN. § 2001.171.
125. Employees Retirement System of Texas v. Foy, 896 S.W.2d 314 (Tex. App.-Austin 1995,

writ denied) (quoting Stone v. Texas Liquor Control Bd., 417 S.W.2d 385, 385-86 (Tex. 1967)).
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IV. THE CHARTER AS PUBLIC SCHOOL

A. The Double Life of a Private-Sector Charter Holder

The publicly-funded open-enrollment charter eliminates the tuition
barrier to public school choice, while at the same time introducing innovation
and competition. But it does not privatize public education. The statute
clearly contemplates that open-enrollment charter holders will be a diverse
mix of private-sector business associations, government agencies, and higher
education institutions.'26 Most of these charter holders will have business
affairs beyond the public school they operate. The non-school affairs of these
charter holders will often entail no exercise of governmental powers at all. So
in what sense can the holder of an open-enrollment charter be "part of the
public school system of this state?"

An open-enrollment charter school is a special government institution
created when an "eligible entity" receives an "open-enrollment charter." When
the eligible entity, whether public university or private corporation, acts under
the charter, it acts as a public school.'27 This public status is reflected in the
governmental benefits conferred on charter schools by Education Code
Chapter 12. Section 12.105, in addition to making a charter part of the Texas
public school system, confers on charter schools benefits unique to public
schools. For example, it specifies that:

[t]he school is immune from liability to the same extent as a school district,
and its employees and volunteers are immune from liability to the same
extent as school district employees and volunteers.'28

It also provides that:

An employee of an open-enrollment charter school who qualifies for
membership in the Teacher Retirement System of Texas shall be covered
under the system to the same extent a qualified employee of a school district
is covered. 12

9

Still other provisions give charters the same access as-school districts to
transportation funding and to free state textbooks. 30

126. As noted above, the entities eligible to receive a charter include public institutions of higher
education; private institutions of higher education; governmental bodies, and organizations exempt from
taxation under Section 501 (c)(3), Internal Revenue Code.

127. "An open-enrollment charter school is part of the public school system of this state." TEX.
EDUC. CODE ANN. § 12.105(a).

128. TEX. EDUC. CODE ANN. § 12.105(c).
129. TEX. EDUC. CODE ANN. § 12.105(d).
130. SeeTEX. EDUC. CODEANN.§§ 12.106(b),42.155;§§ 12.109,31.021,31.101,31.103.
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These governmental benefits are balanced against a number of
governmental requirements that emphasize the responsibilities of charter
schools as public entities. For example, Education Code section 12.105(b)
provides that "[t]he governing body of the school is considered a
governmental body for purposes of Chapters 551 and 552, Government
Code." 3' This provision insures that any member of the press or the public
may attend its meetings and inquire into its affairs. In order to receive a
charter, moreover, the applicant must show evidence that the community to
be served supports the program, that the program will foster innovation and
improve student performance, and that it will not have unduly negative
impacts on school districts in the area.'32 After receiving a charter, the school
is subject to all the reporting33 and performance standards 34 that apply to
school districts.' Chapter 12 expressly makes the continuation or renewal
of a charter contingent on acceptable student performance as provided by the
charter.'36 These provisions make clear that, unlike a private school, a charter
school must do more than simply meet the expectations of the parents whose
children attend the charter. The charter school must also meet the
expectations of public officials.

Finally, a public charter school differs from a private school in that the
charter is required, with narrow exceptions, to enroll all students who apply.
The school must operate an "open-enrollment" public program:

prohibit discrimination in admission policy on the basis of sex, national
origin, ethnicity, religion, disability, academic or athletic ability, or the
district the child would attend in accordance with this code, although the
charter may provide for the exclusion of a student who has a documented

131. Chapters 551 and 552 of the Government Code codify the Texas Open Meetings and Public
Information Acts, respectively.

132. See TEX. EDUC. CODE ANN. § 12.1 10(c), (d).
133. Reporting requirements include participation in the Texas Public Education Information

Management System, the automated statewide system by which the Texas Education Agency collects
demographic, academic performance, personnel, financial, and organizational information related to public
schools. Academic performance information is available at the student-detail level through this system.

134. The Texas public school accountability system issues performance ratings for school districts
and campuses based on their performance on the Texas Assessment of Academic Skills (TAAS) tests,
dropout rates, and attendance rates. Schools can be rated low performing if they do not meet minimum
performance standards for both their overall student population and their minority and low-income
populations.

135. See TEX. EDUC. CODE ANN. §§ 12.104(b)(2)(A)-(C). In addition, each year charter schools are
evaluated by a team of impartial program evaluators designated by the SBOE under section 12.118. This
annual evaluation must include consideration of student test scores and other student performance
measures, as well as parent satisfaction, student satisfaction, the costs of the program and its impact on
traditional school districts. See TEX. EDUC. CODE ANN. § 12.118(b), (c).

136. See TEx. EDUC. CODE ANN. § 12.102(3); see § 12.111(3).



TEXAS 'SOPEN ENROLLMENT CHARTER SCHOOLS

history of a criminal offense, a juvenile court adjudication, or discipline
problems under Subchapter A, Chapter 37.137

Thus, two of the most common selection criteria for admission to private
schools-religious affiliation and academic ability-are precluded to
charters. 'I

As.the foregoing provisions indicate, a private organization awarded a
charter begins a new life in the public sector. At the same time, the recipient
organization, usually a non-profit corporation, continues to exist as a private
entity. Charter holders have found that the boundaries between these private
and public spheres of activity are not self-evident. For instance, budget issues
generated by the non-charter business of the charter holder may directly or
indirectly affect the budget of the charter school. A decision to spend $10,000
to renovate the charter holder's office space may preclude renovation of the
charter school's cafeteria. There is an argument, then, that all budget
decisions of a private entity holding a charter are public business. If so, then
perhaps all financial records of the charter holder are public records.
Similarly, all meetings of the organization's board may be subject to open
meetings requirements irrespective of whether charter school business appears
explicitly on its agenda.

At this point in the evolution of charter schools in Texas, the
intersections between the public and private lives of charter holders remain
problematic. The right of the public to inspect all aspects of charter holders'
affairs is but one of the difficult issues raised by these new schools. The
complexities of these issues render them beyond the scope of this paper. We
will, however, provide a brief summary of the types of issues that remain
unsettled in the final section.

B. Double Duty for Governmental Charter Holders

The foregoing discussion focused on the distinctions between schools
operated in the private and public sectors. The implications of public school
status are also significant for public universities and other governmental
entities that find themselves in the school business upon receipt of a charter.
The new authority granted these entities under section 12.202 is considerable,
and indeed can conceivably be far greater than the scope of authority found
in their organic statutes. A review of the scope of authority granted to charter

137. TEX. EDUC. CODE ANN. § 12.111(6) (emphasis added).
138. Charters do have some selection authority. First, if the appropriate provision is included in

its charter, the school may exclude students with a history of discipline or criminal problems, as set forth
above. Second, within the boundaries set by section 12.111(6), charters may "specify any type of
enrollment criteria to be used" at the time its application is submitted. See TEX. EDUC. CODE ANN.
§ 12.111(14). But since any such enrollment criteria must be approved by the SBOE, the types of
enrollment criteria in use by charter schools is within the Board's discretion.
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schools under Education Code Chapter 12 will be helpful to an understanding
of the new roles these entities must assume.

Section 12.102 delineates the "Authority Under Charter":

An open-enrollment charter school:
(1) shall provide instruction to students at one or more elementary or

secondary grade levels as provided by the charter;
(2)' is governed by the governing structure described by the charter;'
(3) retains authority to operate under the charter contingent on-

satisfactory student performance as provided by the charter in
accordance with section 12.111; and

(4) does not have authority to impose taxes.'39

This section should be construed with reference to the boilerplate reservation
of authority found at Education Code section 7.003, captioned "Limitation on
Authority": "[a]n educational function not specifically delegated to the
agency or the Board under this code is reserved to and shall be performed by
school districts or open-enrollment charter schools."'40 Chapter 7 is concerned
with the roles of the Texas Education Agency and the State Board of
Education. The section 7.003 limitation is a limitation on these entities in
favor of districts and charter schools. Taking section 7.003 by itself, charter
schools have extensive authority to carry out "educational functions." The
more specific grant of authority under Chapter 12 initially appears to narrow
that authority. 4 ' The differences, however, between the general authority
over educational functions retained by districts and the scope of authority
described for charter schools may not be many.

Section 12.102(1) broadly authorizes charter schools to "provide
instruction" in accordance with the terms of their charters. Thus, charter
schools retain, with only the limitations agreed upon in their charters,
authority over what surely is the prime and overarching "educational function"
contemplated under section 7.003. Section 12.102(2) states simply that
charter schools are to be "governed under the governing structure described
by the charter."'42 In this respect, charter schools are in fact permitted much
greater authority than districts, for which the governance scheme is mandated
in great detail. It is in section 12.102(3) that charter school authority is first
limited. That section provides that a charter school "retains authority to

139. TEX. EDUC. CODE ANN. § 12.102.

140. TEx. EDUC. CODE ANN. § 7.003.
141. There is no similar provision regarding a school district's "authority" in Chapter II, the chapter

defining districts' "powers and duties." See TEX. EDUC. CODE ANN. § 11. 15 1, et seq. There are, however,
several discrete provisions in Chapter I I that narrow or define a district's general authority in certain areas.
See e.g.,TEX. EDUC. CODE ANN. § 11. 158 (limiting the types of fees that may be charged students) and
§ 11.162 (defining manner in which school uniforms may be adopted).

142. TEx. EDUC. CODEANN. § 12.102(2).
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operate... contingent upon satisfactory student performance as provided by
the charter."'43 This limitation is not inherent and may be avoided entirely if
the charter school abides by the terms of the charter. Finally, section
12.102(4), asserting that a charter school "does not have authority to impose
taxes," does impose an absolute restriction.'" In short, Chapter 12 carves out
a few very specific areas in which the scope of a charter school's authority is
distinct from that of a district. Thus, the jurisdiction of a governmental entity
that receives a charter is expanded dramatically.The two county juvenile boards that currently hold charters provide an
illustration. 45 Juvenile boards are established to oversee juvenile justice
services within their designated geographic area. 46 As a general matter, these
boards are comprised of the county judge and district judges within the
county. They oversee the provision of juvenile probation services and the
operation of the juvenile detention center for the county. Pursuant to the
state's compulsory attendance law, juvenile offenders residing temporarily in
detention centers must receive educational services during the term of their
detention. These services are often provided by the school district in which
the detention center is located. These arrangements are, however, logistically
difficult and tend to be the source of considerable frustration for both the
detention center and the district. The charter school provisions adopted in
1995 gave the Harris and Dallas County Juvenile Boards the opportunity to
cut out the middleman. As charter holders, these entities now receive state
education dollars to provide these services directly.

Thus, while juvenile boards previously had authority over a very discrete
sector of youth services, they are now responsible for all aspects of public
school operations for the students who become their wards. Curriculum
planning, textbook selection, instructional methodologies, and student
assessment systems are now within the purview of these boards. Indeed, they
must now grapple with nearly every policy issue facing the typical school
board, taxes being an important exception.

The jump from juvenile justice services to educational services brings
with it not only a huge increase in general authority, but also many
administrative burdens unique to the operation of a public school. Section
12.104 expressly applies many operationally taxing responsibilities. 47 For
instance, charter schools are required to participate in the Public Education
Information Management System. Thus, in addition to maintaining the
infrastructure necessary to report juvenile justice related information to the

143. Id. § 12.102(3).
144. Id. § 12.102(4).
145. Thejuvenile boards for Harris and Dallas Counties received charters in March and September

1998, respectively.
146. See generally TEX. HUM. RES. CODE ANN. § 152.001 et seq.
147. See TEX. EDUC. CODE ANN. § 12.104.
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Texas Juvenile Probation Commission (the state-level juvenile justice
agency), juvenile boards must also maintain the capacity to regularly report
substantial quantities of data to the Texas Education Agency. Further,
juvenile justice officials have been required to master the intricacies of the
public school performance rating system in addition to special education and
bilingual program requirements. These requirements can be daunting.
Indeed, whole fields of expertise have grown up around these requirements in
the traditional public school arena.

In sum, a charter to operate an open-enrollment charter school is more
than a license or contract. It does more than define the obligations and
authority of a charter-holding entity. Rather, by creating a public school, the
charter fundamentally alters the nature of the institution granted it. Private
institutions are transformed into public-or at least quasi-public-entities,
while governmental entities holding charters may assume a role quite foreign
to the purposes set forth in their organic statutes.

V. OPEN QUESTIONS

In this paper we have offered a primarily descriptive study of charter
schools in Texas, touching occasionally on some of the provocative legal
questions raised by the advent of this new public entity. We hope to return to
these and other questions in a subsequent paper. In the meantime, we offer a
brief survey of issues left open for future discussion. These issues fall into
two broad categories: 1) the powers and duties of charter schools; and
(2) applicability of governance-related restrictions to charter schools.

A. Powers and Duties

Unlike most statutes creating public entities, the chapter of the Education
Code authorizing charter schools does not include a section dedicated to the
"Powers and Duties" of these schools. Instead, the provisions assigning
powers and duties must be pieced together.

Section 12.102 delineates the "Authority Under Charter." As discussed
in Section IV(B), supra, this section explicitly confers broad grants of
authority over instruction and governance within the boundaries established
by the charter itself. The Legislature was less clear in defining the specific
"powers" granted to charter schools. In section 12.104(a), the Code
recognizes that charter schools have the "powers granted to schools under this
title." 48 Again, note that "schools" is a more general term than "school

148. Education Code Chapter 12 is included in Title 2 of the Code. Title 2 is comprised of
Education Code Chapters 4 through 46, which establish the primary and secondary school system for the
state.
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district," used in sections 12.105(c) and (d) as well as section 12.109. 49 In
Chapter 11, the Education Code defines "Powers and Duties of Board of
Trustees of Independent School District."'50 Nowhere, however, does the
Code expressly define the powers of schools. Thus, the meaning of section
12.104 is not immediately evident.'

. The "duties" of charter schools are addressed in two sections of Chapter
12. Section 12.103 provides that the laws governing "public schools" are
generally applicable, but excepts charter schools from all requirements of the
Education Code not expressly applicable to charters:

An open-enrollment charter school is subject to federal and state laws and
rules governing public schools, except that an open-enrollment charter school
is subject to this code and rules adopted under this code only to the extent the
applicability to an open-enrollment charter school of a provision of this code
or a rule adopted under this code is specifically provided. 2

Additionally, section 12.104(b) provides a list of generally applicable portions
of the Education Code. Certain provisions not included in this list are made
applicable by their own terms.'53 There are, then, two broad categories of
obligations applicable to charter schools. The first, those identified within the
Education Code, are relatively straightforward. A charter school is subject to
a provision of the code only if that provision appears in the list of applicable
provisions at section 12.104(b), or if a provision elsewhere in the code
includes explicit language making that provision applicable. The difficulty
comes in identifying the "laws and rules governing public schools" appearing
elsewhere. Again, the more general term "schools" is used rather than "school
district." There are, however, very few provisions outside the Education Code

149. Texas Education Code section 12.105(c) provides in part that a charter school is "immune from
liability to the same extent as a district." Texas Education Code section 12.105(d) provides that an
employee of a charter school who qualifies for membership in the Teacher Retirement System of Texas
"shall be covered under the system to the same extent as school district employees and volunteers." Texas
Education Code section 12.109 provides that a charter school "shall provide transportation to each student
attending the school to the same extent a school district is required by law to provide transportation to
district students; see also section 12.013 (providing that districts operating under home-rule charters have
"the powers and entitlements granted to school districts and school district Boards of trustees under this
title").

150. TEX. EDUC. CODE ANN. § 11.151.
151. There is a long-standing distinction between "schools" and "school districts" in the

jurisprudence of Texas school law. See State v. School Trustees of Shelby County, 239 S.W.2d 777, 782
(Tex. 1951) (observing that "school districts and schools... are not at all the same thing" and explaining
that "school districts are quasi-municipal corporations" while "schools ... are but one of the instruments
or agencies used by the school district to accomplish the purpose of its corporate existence").

152. TEX. EDUC. CODEANN. § 12.103.
153. See, e.g.,TEX. EDUC. CODE ANN. § 31.101 (requirini "the Board of Trustees of each school

district and the governing body of each open-enrollment charter school" to notify the SBOE of textbook
selections);TEx. EDUC. CODE ANN. § 33.901 (requiring "the governing body of the district or the open-
enrollment charter school" to participate in the national school breakfast program under certain conditions).

2000]



214 TEXAS TECH JOURNAL OF TEXAS ADMINISTRATIVE LAW [Vol. 1:183

that apply by their own terms to "schools."' 54  Rather, school-related
provisions generally apply to school districts expressly or by reference to
"political subdivisions" or "governmental entities." Because the Legislature
did not clearly indicate in statute whether these provisions were intended to
apply to charter schools as well as school districts, the issue remains open for
further inquiry.

B. Governance Provisions

The Legislature authorized charter holders to define the governance
structures under which their charter schools are to operate.' It is not clear,
however, whether the scope of discretion granted is so broad as to avoid the
nepotism and conflicts of interest restrictions applicable to other public school
officials. This issue is another off-shoot of the problematic provision making
charter schools "subject to federal and state laws and rules governing public
schools.""'

The Texas nepotism laws are set forth in Chapter 573 of the Government
Code. The provisions of this chapter apply to "public officials," defined as:

(A) an officer of this state or of a district, county, municipality, precincts,
school district, or other political subdivision of this state;
(B) an officer or member of a Board of this state or of a district, county,
municipality, school district, or other political subdivision of this state; or
(C) a judge of a court created by or under a statute of this state. 5 7

The statute contains no references to "schools"; rather it refers to "school
districts" and "political subdivisions." The term political subdivision is used
in various statutes, normally followed by a list of specific bodies, and usually
ending in a phrase leaving the term open to similar entities. Where "school
district" is listed, the law could apply to charter schools either because a
charter is subject to the laws a school district is subject to, or because a charter
is a political subdivision. Although it is unlikely that a charter school is
indeed a kind of political subdivision,' it is possible that the provision
applies to charter schools by virtue of the language in section 12.103. The
answers to these questions are not evident in statute. Because charter schools
often emanate out of small, close-knit communities, their governing bodies
would benefit from clear guidance in this area by the Legislature or the courts.

154. See note 45, supra.
155. See TEX. EDUC. CODE ANN. §§ 12.102(2) and 12.111(8).
156. TEX. EDUC. CODE ANN. § 12.103.
157. TEX. Gov'T CODE ANN. § 573.001(3) (emphasis added).
158. See Guaranty Petroleum Corporation v. Armstrong, 609 S.W.2d 529, 531 (Tex. 1980)

(explaining that the power to assess and collect taxes is a distinguishing characteristic of political
subdivisions).
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Charter schools also raise new questions regarding statutory conflict-of-
interest provisions. With the enactment of the predecessor statute to Local
Government Code Chapter 171 in 1983, 9 the Legislature preempted
common-law rules prohibiting local officials from participating in transactions
in which they had a pecuniary interest. 60 The Chapter 171 provisions, while
less onerous than their common-law antecedents, set bright line standards with
penal consequences for violations. 6' The provisions in Chapter 171 are
applicable to any "local public official," defined as

a member of the governing body or another officer, whether elected
appointed, paid, or unpaid, of any district (including a school district),
county, municipality, precinct, central appraisal district, transit authority or
district, or other local government entity who exercises responsibilities
beyond those that are advisory in nature. 62

Again, this provision invites further explication of Education Code section
12.103. The language also raises the interesting possibility that charter
schools are "governmental entities who exercise responsibilities beyond those
that are advisory in nature"-another line of analysis warranting continued
investigation.

VI. CONCLUSION

Both in terms of public concern and financial outlay, public education
represents a huge portion of the state's governmental responsibility. In
particular, the state's public education system must provide quality education
in a form which meets the needs and concerns of its citizens. For this reason,
on-going concern regarding a parent's authority to choose an alternative to the
local school system and the ability to exercise that option without having to
pay additional tuition prompted the state to address a possible change within
the public education system. The use of charter schools, operating on the
basis of a state license which enables private entities to function as public
schools, effectively solves this problem. Charter schools are specifically
designed to provide parents with the option of transferring their children to a
school of their own choice without either incurring additional tuition costs or

159. Article 988b, V.T.C.S.
160. See Meyers v. Walker, 276 S.W.305, 307 (Tex. Civ. App.-Eastland 1925, no writ) (holding

that "[]f a public official directly or indirectly has a pecuniary interest in a contract.., such contract so
made is violative of the letter and spirit of our law, and is against public policy.")

161. The primary effect of this chapter is to require local public officials to file publicly an affidavit
disclosing a "substantial interest" in a proposed transaction. See TEX. Loc. Gov'T ANN. § 171.004.
Additionally, the governing body for the entity must vote separately on any budget item in which a
member of that body has a substantial interest. See TEX. LOc. GOV'T CODE ANN. § 171.005.

162. TEX. Loc. Gov'T CoDEANN. § 171.001(1) (emphasis added).
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losing the value of their tax contribution to the public education system.
Despite the over-all success of this idea, the novelty of the charter school

concept has forced state agencies and courts to move very carefully and
deliberately in assessing the proper role of charter schools. For this reason,
it must be recognized that charter schools are currently in a state of evolution.
The powers and duties of charter schools, the applicability of governance-
related restrictions to charter schools, and the nature and scope of
governmental immunities enjoyed by charter schools are issues which will
undoubtably be further developed in the next few years. In the meantime, it
is sufficient to understand the general structure of the charter school system
and to know that the charter school system represents a continuing dedication
on the part of the state to provide quality public education that effectively
addresses the needs and concerns of its citizens.


