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I. INTRODUCTION

In Texas, individuals contesting most decisions made by state agencies
or regulatory boards are entitled to state court judicial review. ' An exception
is to those decisions involving indigence programs: Texas does not permit
applicants and recipients of public benefits to seek state court judicial review
of final administrative decisions of the Texas Department of Human Services
(TDHS). 4 Throughout the United States, judicial review is an essential
component of due process for applicants and recipients of public benefits.5

Most states provide a statutory right to state court judicial review of
administrative hearings affecting an applicant or recipient's right to receive
public assistance.' Even the U.S. territories do not deny public benefits
applicants and recipients the right to judicial review.7 Inhabitants of other
states, Guam, the Virgin Islands, and Puerto Rico can appeal in court an
administrative decision that adversely affects their rights to obtain public
assistance.' Furthermore, in addition to Texas' disallowing judicial review for
welfare assistance decisions, Texas disallows judicial review of final
administrative decisions regarding nursing home and other long term care
services to elderly persons and to persons with severe disabilities seeking
assistance through Medicaid.9

Texas' lack of state court judicial review means that federal courts are
the final arbiters of public assistance; Texas is thereby more exposed to
federal litigation under the United States Code."0 In order to seek redress
under a section 1983 claim, a plaintiff must assert a violation of federal law
and assert a violation of a right guaranteed by the Constitution or laws of the

3. TEX. GOV'T CODE ANN. §§ 2001.172-.174 (Vernon 2000).
4. Id. § 2001.223(1).
5. See TEXAS LEGAL SERVICES CENTER, JUDICIAL REVIEW OF PUBLIC BENEFITS AND MEDICAID

FAIR HEARINGS: A SURVEY OF THE UNITED STATES AND ITS TERRITORIES (1994) (on file with TEX. TECH.
J. TEX. ADMIN. L.). In 1994, the Texas Legal Services Center surveyed the other states regarding state
court judicial review. No other state shares Texas' characteristic of forbidding state court judicial review
for all low income programs, i.e., cash assistance, Medicaid, and food stamps. The survey is currently
being updated.

6. Id.
7. Id.
8. Id.
9. TEX. GOV'T CODE ANN. § 2001.223(1) (Vernon 2000). State court judicial review does not

apply to "the granting, payment, denial, or withdrawal of financial or medical assistance or benefits under
service programs of the Texas Department of Human Services.' Id.

10. 42 U.S.C. § 1983 (2000). *Every person who, under color of any statute, ordinance,
regulation, custom, or usage, of any state... subjects, or causes to be subjected, any citizen of the United
States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or
immunities secured by the Constitution and laws, shall be liable to the party injured.. . . "Id.
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United States." Therefore, a person with disabilities or an elderly person
wrongly denied Medicaid can sue TDHS in federal court under section 1983.

However, actions against TDHS under section 1983 are much more
expensive and time consuming for the agency than providing state court
judicial review of hearing decisions. A section 1983 lawsuit must be started
from scratch and can take years to adjudicate.'2 In the pretrial order, the
federal judge decides which witnesses the state can call in its defense.'3 The
federal judge can order Texas officials to respond to subpoenas, appear at
depositions, answer written interrogatories, produce documents, and admit or
deny facts.' 4 And when the federal suit is finally over, if the indigent,
disabled, or the elderly person has prevailed on any significant point, the
federal judge tells the state of Texas how much in attorney fees to pay the
plaintiff.15 Reasonable attorney fees for such cases can easily exceed $200 per
hour.'6

In states with state court judicial review, state judges can decide these
cases without the need for discovery and other costly pretrial and trial
expenses.' 7 With state court judicial review there are no subpoenas, no
depositions, no written interrogatories, no production of documents, and no
requests to deny or admit facts." Indeed, there is no original trial as there is
before a federal judge.'9 Instead, the state judge reviews the paper record,
compares it with the law, and does swift justice for the individual and the
state.20 There are no attorneys fees awarded.2' With state court judicial
review, Texas' public benefits applicants and recipients will have recourse
other than federal courts for their disagreements with final TDHS
administrative decisions. Texas need not remain under federal control in
these types of cases.

This article will discuss the types of programs affected by the lack of
state court judicial review, and will address the Texas Legislature's latest

11. Blessing v. Freestone, 520 U.S. 329,340 (1997) (citing Golden State Transit Corp. v. City of
Los Angeles, 493 U.S. 103, 106 (1989)). See also Daniels v. Williams, 474 U.S. 327, 329-31 (1986).

12. 42 U.S.C. § 1983 (2000).
13. Id.
14. Id.
15. 42 U.S.C § 1988(b) (2000). This federal statute allows for attorney fees in cases won (in whole

or even just in part). Without state court judicial review, the State of Texas confronts orders to pay
attomeys fees in cases won by applicants for food stamps, Medicaid, and temporary financial assistance.
If Texas had state court judicial review, many of these cases could be handled in a speedier, less costly
manner.

16. 42 U.S.C.A. § 1988 note 471 (2000) (Market rate).
17. See, e.g., ALA. CODE § 41-22-20 (Cum. Supp. 1999). The reviewing court will not hear or

accept additional evidence except In cases of fraud or misconduct; otherwise, the court will be confined
to the record.

18. Id.
19. Id.
20. Id.
21. Id.

2001]
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attempt to establish judicial review in Texas. This article seeks to
demonstrate that due process in Texas is lacking for impoverished, disabled,
and elderly persons under the Supreme Court standards set forth in Goldberg
v. Kelly 2 and Mathews v. Eldridge.23 In addition, this article briefly examines
the judicial review processes available to persons in Texas contesting state
agency decisions other than those of TDHS, and looks at the judicial review
process of three other states. Finally, this article will address the minimal cost
it would take to extend state court judicial review, and the fundamental
fairness state court judicial review would bring to the poor, the elderly, and
the disabled citizens of Texas.

II. PROGRAMS TO BENEFIT FROM STATE COURT JUDICIAL REVIEW

A. Food Stamps

Congress established the federally funded, state administered food stamp
program in 1964 "to safeguard the health and well-being of the Nation's
population by raising levels of nutrition among low-income households."' In
order to be eligible for food stamps, a household's net income must be equal
to or below the federal poverty line, as defined in 42 U.S.C. § 9202(2), and
its available financial resources generally cannot exceed $2 ,000 .2s

In Texas, TDHS is responsible for administering the food stamp program
by first determining eligibility, and then by distributing the food stamps to
eligible households according to federal regulations.26 Consequently, Texas
must comply with all relevant federal requirements including providing food
stamps to applicants and recipients in a prompt, accurate, and fair service
program. 2' The Food Stamp Act and its implementing regulations provide
that an individual aggrieved by an agency decision may request a fair hearing
under 7 C.F.R. § 273.15(a).28 State agencies administering the food stamp
program must, without cost, make necessary records and materials available
to the applicant or recipient in order to prepare for the hearing. 2' State
agencies must also give the applicant or recipient the opportunity to (1)
examine documents and records; (2) have an attorney or other representative
present the case; and (3) bring witnesses and submit evidence; cross examine
witnesses; and rebut any testimony or evidence.30 Furthermore the agency

22. 397 U.S. 254 (1970).
23. 424 U.S. 319 (1976).
24. 7 U.S.C. § 2011 (2000).
25. Id. § 2014(c), (g).
26. 7 C.F.R. § 271.4(a) (2000).
27. 7 U.S.C. § 2020(e)(3) (2000).
28. 7 C.F.R. § 273.15(a) (2000).
29. Id. § 273.15(i)(1) (2000).
30. Id. § 273.15(p)(i)-(6) (2000).
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must make an effort to assist apro se individual who may be unfamiliar with
the rule of order by making her feel more at ease.3'

The hearing decision must be based on the record developed at the
hearing.32 The hearing officer must summarize facts, specify reasons for the
decision, and identify supporting evidence.3 Although these are very specific,
clearly articulated standards, only a review of these standards by an impartial
judge will ensure the hearing was indeed fair. An individual challenging a fair
hearing decision can do so with more confidence when she is accorded the
opportunity to be heard by an impartial state district court judge.
Additionally, a recipient who has an opportunity to challenge a fair hearing
decision will also have the assurance that appurtenant documents are
accessible to the recipient, and that decisions are to be based on the record,
supported by the evidence.34

Nonetheless, significant restrictions control what a hearing officer can
decide through a fair hearing. The hearing officer is forbidden from reversing
a decision based on the unconstitutionality or illegality of a TDHS policy."
The officer is not prevented from hearing testimony only by telephone, which
lacks visual cues as indicators of credibility. 6 In fact, limitations that prevent
hearing officers from using legal or constitutional provisions are contrary to
policy and deny appellants the use of visual credibility cues. These are all the
more reasons why state court judicial review is appropriate. A state court
judge would be able to objectively review whether a hearing officer failed to
properly assess credibility. A state court judge, bound to follow the laws of
the land, would have the power to use laws and constitutional provisions to
correct program policies.

B. Medicaid

Medicaid applicants and recipients, including indigent families with
dependent children, elderly persons residing in nursing homes, and disabled
individuals, face similar limitations in fair hearings as do food stamp
applicants and recipients. The Medicaid program was created in 1965 when
Congress added Title XIX to the Social Security Act.37 Medicaid, a jointly
financed federal-state program, is designed to provide medical assistance to
persons who lack sufficient income and resources to pay for health care.3

31. Id. § 273.15(p).
32. Id. § 273(q)(1).
33. Id. § 273(q)(2).
34. Id. § 273.15(i)(I), (q).
35. 40 TEx. ADMIN. CODE § 79.1203(d)(8) (1999).
36. Id. § 79.1301(e).
37. 42 U.S.C. § 1396 (2000). The U.S. Supreme Court has characterized the Medicaid Statute as

"Byzantine" and "almost unintelligible." See Schweiker v. Gray Panthers, 453 U.S. 34 (1981).
38. Id.

20011
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Although participation in the Medicaid program is entirely optional, once a
state elects to participate, as Texas has done, it must comply with the
requirements of the Act or risk losing its federal financial assistance.39

The Texas legislature has designated TDHS as the state agency to
administer the Medicaid program for Texas.' ° Accordingly, TDHS must
implement a plan that complies with all applicable federal statutes and
regulations.4' Texas' Medicaid program provides financial assistance for
medical services for both the "categorically needy," which includes the aged,
blind, disabled, and impoverished individuals with dependent children, as well
as the "medically needy," which includes persons requiring long term care and
assistance.42

Similar to the food stamp program, Medicaid applicants and recipients
have the right to a fair hearing whenever the state agency suspends,
terminates, or reduces Medicaid services or eligibility.'3 Federal regulations
require that state agencies provide an opportunity for a fair hearing to any
applicant or recipient whose claim for medical assistance under Medicaid is
either denied or not promptly acted upon.44 Furthermore, the regulations
implement the procedures for Medicaid fair hearings, which are comparable
to the fair hearings of the Food Stamp Act.45 Fair hearings are meant to grant
individuals the opportunity to be heard and the right to contest an unwarranted
modification, termination, or denial of benefits.46

Additional standards for Medicaid fair hearings provide that, inter alia,
prior to the fair hearing date, the applicant or recipient be given the
opportunity to examine the contents of the individual's case file and the
documents and records that may be used by the agency.47 The individual can
also have witnesses testify, can cross-examine adverse witnesses, and can
refute any testimony or evidence.4 The hearing officer must summarize the
facts, identify the regulations, and base the decision exclusively on the
evidence presented at the hearing.49 Once again, Texas could ensure that the
standards for Medicaid fair hearings are followed by providing state court
judicial review of challenged decisions.

The same limitations seen in the Food Stamp Act, i.e., preventing hearing
officers from overturning policy due to violation of a law or a constitutional

39. Id. § 1396(a).
40. TEX. HUM. RES. CODE ANN. §§ 22.002,32.021(a) (Vernon 1999).
41. 42 U.S.C. § 1396(a), (b) (2000).
42. Id. § 1396(a)(10)(A), (C).
43. 42 C.F.R. § 431.200(1999).
44. 42 U.S.C. § 1396(a)(3) (2000).
45. 42 C.F.R. § 431.200(1999).
46. Id.
47. Id. § 431.242.
48. Id.
49. id. § 431.244(a), (d)-(e).
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requirement, apply to Medicaid fair hearings. 0 The same lack of visual
credibility cues can occur in Medicaid fair hearings as occurs in food stamp
fair hearings. To be sure, in Medicaid cases, in which the stakes can be
especially high, visual credibility cues will invariably be lacking during the
telephone hearings. These are medical necessity hearings, in which a frail
elderly person or a person with severe disabilities has to prove she has a
medical necessity for long term care."' Indeed, the wrongful deprivation of
long term care can be life threatening. Yet, in precisely this type of fair
hearing, it is standard practice that a witness in support of denying
assistance-a nurse representing the insurance company-will testify by
telephone.5 2 Under the Texas Administrative Code, the applicant or recipient
has no right to require face-to-face testimony." Despite all a Medicaid fair
hearing can effect, there is at present, no right to have a state court judge,
loyal to the law and the Constitution, review TDHS decisions under the Texas
Government Code. 4

C. Temporary Assistance to Needy Families (TANF)

The Personal Responsibility and Work Opportunity Reconciliation Act
of 1996 (PRWORA) replaced the Aid to Families with Dependent Children
(AFDC) program with TANF, a block grant program, thus changing the
climate for welfare programs in Texas and throughout the country." A focus
of TANF is to end the dependence of indigent parents on government benefits,
by promoting self sufficiency through job preparation, work, and support
services . 6 TANF requires non-exempt parents or caretakers to engage in work
activities no later than twenty-four months after receipt of assistance. 7 TANF
also establishes a five-year lifetime limit on benefits, expecting recipients will
find employment to support themselves and their children."8 Additionally,
TANF includes escalating work participation rates that states must meet to
avoid reductions in their block grants.5 9

The previously discussed fair hearing limitations prevent hearing officers
from using a law or a constitutional basis for overturning agency policy.'
These same limitations, which include preventing an applicant or recipient

50. 40 TEX. ADMIN. CODE § 79.1203(d)(8) (1999).
51. 42 U.S.C. § 1396(r) (2000).
52. As noted earlier, 40 TEX. ADMIN. CODE § 79.1301(e) allows the hearing officer to proceed to

hear witnesses by telephone.
53. See 40 TEX. ADMIN. CODE § 79.1301(e) (1999).
54. TEX. GOV'T CODE ANN. § 2001.223 (2000).
55. 42 U.S.C. § 601 (1999).
56. Id. § 601(a)(2); see also 42 U.S.C. § 602(a)(1)(A)(i) (1999).
57. 42 U.S.C. § 602(a)(1)(A)(ii) (2000).
58. Id. § 608(a)(7).
59. Id. § 607.
60. 40 TEX. ADMIN. CODE § 79.1203(d)(8) (1999).

2001]
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from using visual cues regarding witnesses heard by telephone, also apply to
TANF fair hearings.6 In addition to meeting the income and resource
requirements under TANF, an applicant or recipient must also comply with
the personal responsibility agreement set forth in the Texas Human Resources
Code.62 An alleged failure to comply with any of the provisions of this
agreement can result in reductions-sometimes as much as $125
monthly-from assistance that is but seventeen percent of the federal poverty
income limit.63

In July 2000, TDHS data revealed that 27,522 TANF cases were
sanctioned." During that same period, there were 116,811 TANF cases; thus,
about one out of every five TANF households incurred a reduction in
assistance.' Furthermore, persons subject to TANF sanctions are often given
inaccurate information about sanctions.' If mistakes are made, they need to
be corrected. Still, not a single one of the sanctioned households could seek
correction through state court judicial review in Texas. However, the 76th
Texas Legislature attempted to pass legislation that would have extended state
court judicial review to applicants and recipients of financial and medical
assistance benefits under TDHS.67

III. THE TEXAS LEGISLATURE'S LATEST ATTEMPT TO ESTABLISH STATE
COURT JUDICIAL REVIEW (C.S.H.B. 3638)

During the 76th regular Texas legislative session, Committee Substitute
for House Bill (C.S.H.B.) 3638, proposed by Representative Elliot Naishtat,
would have eliminated the exception provision from declaratory judgment,
court enforcement, and contested cases that judicial review did not apply to
financial or medical assistance programs under TDHS.6

C.H.S.B. 3638 would have amended section 2001.223 of the Texas
Government Code, thereby removing the exclusion of TDHS programs from
judicial review.' The Bill would have added section 2001.2231 to the Texas

61. Id. § 79.1301(e).
62. TEx. HUM. RES. CODE ANN. § 31.0031 (Vernon 2000).
63. Act of Sept. 1, 1999, 76th Leg., R.S., ch. 1589, art. 11, § I, 1999 Tex. Sess. Law Srv. 14, 5623

(West).
64. TEx. DEPT. OF HUMAN SERVICES, MANAGEMENT INFORMATION Focus REPORT 22 (August

2000).
65. Id. at 24.
66. U.S. DEPT. OF HEALTH & HUMAN SERVICES, TEMPORARY ASSISTANCE FOR NEEDY FAMILIES

-EDUCATING CLIENTS ABOUT SANCTIONS (Report OEI-09-98-00291 Office of the Inspector General)
(October 1999).

67. Tex. H.B. 3638,76th Leg., R.S. (1999) (On file with TEx. TECH. J. TEx. ADMIN. L). This bill,
although it unanimously passed the House Services Committee (7-0), later died in committee.

68. Id.; see also TEX. GOV. CODE ANN. § 2001.223.
69. Tex. H.B. 3638 § 2. (On file with TEx. TECH. J. TEx. ADMIN. L.).
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Government Code" and added section 22.0181 to the Human Resources Code
entitled "Judicial Review."7' Section 22.0181 would have governed appeals
of TDHS or "decision[s] related to public assistance benefits... brought by
an applicant for or [by] a recipient of the benefits."72 Further, C.S.H.B. 3638
would have allowed Medicaid applicants and recipients to appeal to state
district courts for judicial review on those decisions made by agencies, such
as TDHS, which were sustained by that agency's own hearing officer." The
bill would have allowed state court judicial review to extend to "the granting,
payment, denial, or withdrawal of medical assistance by the Health and
Human Services Commission or an agency operating part of the medical
assistance (Medicaid) program."74 This Act would have taken effect on
September 1, 1999.11

IV. JUDICIAL REVIEW WILL NOT DIMINISH PLAINTIFF'S CAPACITY TO SUE
IN FEDERAL COURT

The Administrative Procedures Act (APA) states that "[a] person
suffering legal wrong because of agency action, or adversely affected or
aggrieved by agency action within the meaning of a relevant statute, is entitled
to judicial review thereof."6 The APA permits a court to overturn an agency
action on the following grounds: first, the action violates a statute, the
Constitution, or a procedure established by law; second, the action is
unsupported by substantial evidence; or third, the action is "arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with law.""

Notwithstanding the Texas Administrative Procedure Act, contested
Texas cases may also be overturned if (1) the law authorizes a review of a
decision; (2) the decision is not reasonably supported by substantive evidence;
or (3) the decision is "arbitrary or capricious," or an abuse of discretion.' In
those areas where the law in Texas does not authorize a review of decision for
persons denied certain benefits, there is no due process to uphold; therefore,
there is no due process at all. For those arbitrary or capricious Medicaid
decisions, or those food stamp and TANF decisions based on less than

70. Id.
71. Id.§ 1.
72. Id.
73. FISCAL NOTE, TEX. LEG. BUDGET BD., 76th Leg., R.S. (1999) (On file with TEx. TECH. J. TEx.

ADMIN. L.).

74. Id. During FY 1998, TDHS conducted approximately 3,200 hearings related to Medicaid
benefits and eligibility requirements.

75. Tex. H.B. 3638 § 4. (On file with TEX. TECH. J. TEX. ADMIN. L.).
76. 5 U.S.C. § 702 (1994) (Right of Review).
77. Id. § 706 (Scope of Review).
78. TEx. GOV'T. CODE ANN. § 2001.174 (Vernon 2000).

2001)
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substantial evidence, there is no due process, since there is no judicial review
for cases to be heard at the state level.

Section 1983 gives persons a private right of action against state and
local agencies that deny them a federal or Constitutional right by imposing
liability on anyone who deprives a person of any rights, privileges, or
immunities under the Constitution and laws of the United States.' Therefore,
recipients of food stamps, Medicaid, and TANF have an automatic private
action against state or local agencies that deny them a federal right or a
Constitutional right such as the right to due process under the Fourteenth
Amendment.s° Furthermore, recipients can also sue on a damage theory if
they can show that the agency's actions were illegal and that they were
unreasonable."'

Moreover, the U.S. Supreme Court has clearly held that the "exhaustion
of state administrative remedies should not be required as a prerequisite to
bringing an action pursuant to § 1983."82 Federal courts, therefore, do not
have authority to require that a plaintiff exhaust all available administrative
remedies prior to seeking judicial review of an administrative action under the
APA, unless the prerequisite of exhaustion of administrative remedies to
judicial review is specifically mandated by statute or agency rule. 3 Congress
has effectively codified the doctrine of exhaustion of administrative remedies
in the APA, which provides:

[Ain appeal to 'superior agency authority' is a prerequisite to judicial review
only when expressly required by statute or when an agency rule requires
appeal before review and the administrative action is made inoperative
pending such review .... Courts are not free to impose an exhaustion
requirement as a rule ofjudicial administration where the agency action has
already become 'final' under § 10(c)." A plaintiff does not have to use the
agency's procedures unless there is an agency rule that requires that those
procedures must be followed."5

79. 42 U.S.C. § 1983 (2000).
80. Id.; see also U.S. CONST. amend. XIV, § 2.
81. 42 U.S.C. § 1983.
82. Patsy v. Board of Regents, 457 U.S. 496, 516 (1982).
83. 5 U.S.C. 704 (2000). On February 29, 2000, the U.S. Supreme Court in Shalala v. Illinois

Council on Long Term Care, Inc., held that nursing homes can challenge Medicare regulations in federal
court only after going through prior administrative hearings under 28 U.S.C. § 1331. Citing Heckler v.
Ringer, the court reiterated that '[a]ll aspects of a present or future benefits claim must be channeled
through the administrative process.* Heckler v. Ringer, 466 U.S. 602, 621-22 (1984). Shalala v. Illinois
Council on Long Term Care, Inc. affects Medicare, a federal program through 28 U.S.C. § 1331. State
administered programs such as Medicaid, food stamps, and TANF are not affected by this ruling, since
state action lawsuits are brought under 42 U.S.C. § 1983.

84. Darby v. Cisneros 509 U.S. 137, 153-54 (1993) (citing 5 U.S.C. § 704).
85. Id. at 154.
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The Texas Supreme Court has held that an action for declaratory relief
is permissible, even during the dependency of an administrative proceeding,
when the issue is whether the agency is exercising authority beyond its
statutorily conferred powers." More recently, a Texas court of appeals stated
a plaintiff can "bring a declaratory judgment action challenging the validity
of an agency rule even after the initiation of administrative proceedings....
The court held that the plaintiffs request for an administrative hearing before
TDHS did not preclude the plaintiff from seeking relief s

V. DUE PROCESS IN TEXAS FAILS TO MEET GOLDBERG V. KELLY AND
MATHEWS V. ELDRIDGE STANDARDS

"The extent to which procedural due process must be afforded to [the
recipient of public assistance benefits upon termination of such benefits] is
influenced by the extent to which he may be condemned to suffer grievous
loss, and depends upon whether the recipient's interest in avoiding [such] loss
outweighs the governmental interest in summary adjudication."9

In addition to AFDC (now TANF), Congress's response to Goldberg v.
Kelly, extended fair hearings to recipients of both food stamps and Medicaid
in order to prevent individuals from losing benefits to which they are
entitled.' However, in Texas, TDHS hearing procedures do not provide
sufficient due process protection. For example, under current procedures, a
food stamp, Medicaid or TANF applicant or recipient has only a hearing
before one of TDHS' hearing officers without any right to appeal the
decision.9' Even if the decision is not supported by substantial evidence, no
court review is available unless the decision is contrary to the U.S.
Constitution or federal statutes or regulations.' The hearing officer's decision
is final; there is no appeal to an unbiased state court judge regardless of the
hearing officer's error.93 This is so, despite the limitations on the hearings.
The hearing officers are forbidden from using a law or a constitutional
provision to reverse a TDHS policy." Furthermore, the applicant or recipient

86. City of Sherman v. Public Util. Comm'n, 643 S.W.2d 681,683 (Tex. 1983).
87. Texas Dep't of Human Servs. v. ARA Living Ctr. of Texas, Inc., 833 S.W. 2d 689, 692 (Tex.

App.-Austin 1992, writ. denied).
88. Id.
89. Goldberg v. Kelly, 397 U.S. 254, 262-63 (1970).
90. 7 C.F.R. § 273.15 (2000); 42 U.S.C. § 1396(a)(3) (2000). Both of these implementing

regulations--fir hearings for food stamps and medical assistance (Medicaid)-use similar language. See
also 42 C.F.R. § 431.205(d) (stating that "[t]he hearing system must meet the due process standards set
forth in Goldberg v. Kelly .... *).

91. 40 TEx. ADMIN. CODE § 79 (2000).
92. TEx. Gov'T CODE ANN. § 2001.223 (Vernon 2000). See also 42 U.S.C. § 1983.
93. 40 TEx. ADMIN. CODE § 79 (2000).
94. Id. § 79.1203(d)(8) (2000).

20011
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can be prevented from using visual cues to assess, or to have the hearing
officer assess witness credibility."

The U.S. Supreme Court noted that denying welfare benefits to an
eligible applicant may deprive that person "of the very means by which to
live .... I6 The Goldberg court determined that process was inadequate,
holding that AFDC beneficiaries must receive notice, must have a right to
examine opposing witnesses, must have a right to counsel, must have a right
to present an oral argument, and must have the hearing decided by a neutral
decision-maker, that is, by someone who is not invested in the case.97

Contrast Mathews v. Eldridge, where the Supreme Court denied a pre-
determination hearing when an individual was deprived of Social Security
disability benefits." The Mathews court distinguishes between Social
Security disability benefits and those of AFDC: whereas there is a dire need
for AFDC benefits, there is no such dire need for Social Security disability
benefits." The Mathews court found that because disabilities can be measured
through medical records, disability benefits are different from welfare benefits
and therefore, disabilities are less subjective.'0°

Mathews v. Eldridge focused on a "balancing test" of three factors in
determining what process is due.'' First, what is the value of the benefit to
the private party?"° The more important the benefit, the more likely the
government will have to provide process before it is taken away." 3 For
certain, the Goldberg court considered welfare beneficiaries to be in udire
need"; AFDC is a valuable benefit which is often "the very means by which
[welfare recipients] live."' Second, the Mathews balancing test considers
what would be the risk of error without providing the additional process. °0
That is, what are the chances that the government will make a mistake and
erroneously take away a benefit if it does not provide the additional
process?'0" This factor again distinguishes Mathews from Goldberg. Thus,
according to the Supreme Court, there is a substantial chance of making a
mistake regarding welfare benefits as opposed to disability benefits, since

95. Id. § 79.1301(e) (2000).
96. Goldberg, 397 U.S. at 264.
97. Id. at 270-71.
98. Mathews v. Eldridge, 424 U.S. 319, 349 (1976).
99. Id. at 340-42. Social Security disability benefits are not based on income guidelines, as are

AFDC benefits. Thus, the dire need that existed in Goldberg v. Kelly for welfare recipients is not
automatically present in Social Security cases.

100. Id. at 343. Recipients of Social Security disability benefits must continue to demonstrate a
'medically determinable physical or mental impairment .... *42 U.S.C. § 423(d)(l)(A).

101. Id. at 335.
102. Id.
103. See id. at 335.
104. Goldberg, 397 U.S. at 264.
105. Mathews, 42 U.S. at 335.
106. Id.
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welfare benefits are not dependent upon medical records but rather on
finances.' 7 In Mathews, the risk of mistake is lower since disability is a
medical issue and medical records can easily be obtained.'08 Medical
evidence is also, according to Mathews, more readily interpreted and easier
to determine if the claimant qualifies.'" Erroneous deprivation is therefore
not a compelling factor in disability cases, but it is compelling in both AFDC
and food stamp cases, i.e., in welfare cases."

The third factor the Mathews court considers is the cost to the
government in providing more process."' The higher the value of the benefit,
the more process is involved." 2 Due process in Texas is contrary to the
Supreme Court's holding in Mathews. In Texas, more process is given to
persons challenging Social Security, Medicare, and disability claims even
though these are not dire needs benefits. These benefits are not based on
indigence status. Ironically, Texans can obtain judicial review for denial of
benefits the Supreme Court has held are not "of the very means by which to
live," and do not have an opportunity for judicial review for those benefits that
are "of the very means by which to live."" 3

VI. JUDICIAL REVIEW IN TEXAS

Texas has a statute permitting state court judicial review of final
administrative agency decisions. "' The Texas Government Code provides
state court judicial review of state agency decisions for persons contesting
decisions in cases such as those against the Texas Employment Commission,
the Public Utility Commission of Texas, the Employee Retirement System of
Texas, the Texas Department of Public Safety, The Texas State Board of
Pharmacy, the Texas Alcoholic Beverage Commission, and the Texas
Department of Insurance." 5 Astonishingly, section 2001.223 of the Texas
Government Code excepts from this statute judicial review for persons
contesting financial or medical assistance benefits under the "service
programs" of TDHS, e.g., food stamps, Medicaid and TANF beneficiaries." 6

107. Goldberg, 397 U.S. at 269. See also Mathews, 42 U.S. at 344.
108. Mathews, 42 U.S. at 343.
109. Id.
110. Id.
Ill. )d. at 335.
112. Id. at 347.
113. Goldberg, 397 U.S. at 264.
114. TEx. Gov'T CODE ANN. § 2001.171 (Vernon 2000). 'A person who has exhausted all

administrative remedies available within a state agency and who is aggrieved by a final decision in a
contested case is entitled to judicial review under this chapter.'

115. See id. notes 1-44.
116. TEX. GOVT. CODE ANN. § 2001.223(a) (Vernon 2000).
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Where there is state courtjudicial review, the record that led to the final
administrative decisions is produced for review by a state court." 7 This
typically means that the proceedings of a fair hearing conducted by an
agency's hearing officer are reviewed."' The state court does not generally
take additional evidence." 9 Accordingly, what is new and significant is that
a judge in a court of law reviews the administrative agency's decision. The
court, however, "may not substitute its judgment for the judgment of the state
agency on the weight of the evidence on questions committed to agency
discretion .... ,120 The agency's decision is sustained if it is supported by
substantial evidence.'' The substantial evidence rule precludes the court from
usurping an agency's judgment, even if the court's decision may not have
been comparable.' On the other hand, the court must reverse or remand an
agency's decision if the decision is not reasonably supported by substantial
evidence, if the decision is arbitrary or capricious, if the decision is an abuse
of discretion, or if the decision is based on clearly unwarranted exercises of
discretion."z Although an agency's decision may be supported by substantial
evidence, the decision cannot stand if it was made as a result of fraud, bad
faith, or abuse of discretion.'

To initiate judicial review in a contested case, a person must file a
petition within thirty days of the agency decision.' Once a state agency is
served with a timely petition, the agency will send a record of the proceeding
under review."2 6 Either party may request that additional evidence be
presented. 27 The court may determine that such additional evidence may be
taken if the court is satisfied that the evidence is material to the case, and there
is also good cause for its not being offered at the proceedings before the state
agency. 128 Judicial review in Texas is conducted by a court without ajury and
is confined to the record unless procedural irregularities not reflected in the
record are challenged, and then this additional evidence may be received by
the court.' 29

117. Id. §2001.175(b).
118. Id.
119. Id. § 2001.175(c). The court may allow additional material evidence if the party has good

reason for failing to present the evidence during the agency hearing.
120. Id. § 2001.174.
121. Id.
122. Railroad Comm'n v. Pend Oreille Oil & Gas Co., 817 S.W.2d 36,41 (Tex. 1991).

123. TEX. GOV'T CODE ANN. § 2001.174(2)(E)-(F) (Vernon 2000).
124. United Indep. Sch. Dist. v. Gonzalez, 911 S.W.2d 118, 124 (Tex App.-San Antonio 1995, writ

denied).
125. TEX. GOV'T CODE ANN. § 2001.176(a) (Vernon 2000). See also TEX. GOVT. CODE ANN. §

2001.176(b)(1) (Vernon 2000) (specifying the petition must be filed in Travis County district court unless
otherwise provided by statute).

126. Id. § 2001.175(b).
127. Id. § 2001.175(c).
128. Id.
129. Id. § 2001.175(e).
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In its list of exceptions to state court judicial review, the Texas
Administrative Procedure and Practice Act not only casts out the Department
of Human Services-and those whose very existence may depend upon public
assistance benefits-but it also excludes actions of the Banking and Finance
Commissions, the Board of Pardons and Paroles, and certain rules of the
Department of Public Safety.'30 This conglomerate of agencies is
incongruous, and there is a broad contrast between the effects of decisions
issuing forth from each entity. Decisions of the Department of Human
Services affect the health and well-being of those who must rely on public
assistance. An individual who is denied health and welfare benefits is faced
with a grave situation: "[s]ince he lacks independent resources, his situation
becomes immediately desperate."' 3' Thus, the poor must concentrate upon
attaining the basic needs of life in order to survive, which "adversely affects
his ability to seek redress from the welfare bureaucracy."'32

Contrast this life shattering result to the Banking Commissioner's
decision to deny the issuance of a state bank charter. When considering the
far reaching and devastating effects on those who are denied public benefits,
versus the decision to deny a state bank charter, there is no equitable
comparison between the two. Moreover, in Goldberg v. Kelly there are no
similar due process requirements for bank charters which are denied. When
applying Goldberg and Mathews v. Eldridge, it is clear that the balancing and
the due process owed do not indicate the need for a full trial for those actions
by the Banking Commissioner, the Board of Pardons and Paroles, and the
Department of Public Safety. Thus, removing the Department of Human
Services from the Texas Administrative Procedure and Practice Act's
incompatible list of excluded agencies, giving recipients of public assistance
the right to state court judicial review of decisions terminating their benefits,
would be a fair and equitable resolution.

130. TEX. Gov'T CODE ANN. § 2001.223(2)-(4) (Vernon 2000). Exceptions from declaratory
judgment, court enforcement and contested case provisions include "action by the Banking Commissioner
or the Finance Commission of Texas regarding the issuance of a state bank or state trust company charter
for a bank or trust company to assume the assets and liabilities of a financial institution that the
commissioner considers to be in hazardous condition as defined by Section 31.002(a) or 181.002(a),
Finance Code, as applicable; a hearing or interview conducted by the Board of Pardons and Paroles or the
pardons and paroles division of the Texas Department of Criminal Justice relating to the grant, recission,
or revocation of parole or other form of administrative release; or the suspension, revocation, or
termination of the certification of a breath analysis operator or technical supervisor under the rules of the
Department of Public Safety.*

131. Goldberg, 397 U.S. at 264.
132. Id.

2001]



140 TEXAS TECH JOURNAL OF TEXAS ADMINISTRATIVE LAW [Vol. 2:125

VII. SOME ROLE MODELS FOR TEXAS: ALABAMA, CALIFORNIA, AND
LOUISIANA

In Alabama, persons aggrieved by a final decision concerning welfare
benefits, and who have exhausted administrative remedies within the agency,
are entitled to state court judicial review.'33 A petition can be filed in circuit
court either in the state capital, in the county where the agency maintains its
headquarters, or in the circuit court where the party resides.'34 The filing or
petition will not postpone or halt the enforcement of an agency decision; I3
however, a stay may be ordered by the court or may be granted by the
agencies under specified conditions.'36 The petitioner has thirty days to file
and serve copies of the petition to the agencies and other parties of record.'37

The entire record and transcript of agency proceedings will be transmitted to
the reviewing court within a specified amount of time, usually thirty days.'38

The reviewing court shall neither hear nor accept any additional evidence
regarding issues of fact which had previously been determined. 139 However,
prior evidence of fraud, misconduct, or procedural irregularity may be taken
into consideration by the reviewing court."'4 Otherwise, the reviewing court
will be confined to the record and the hearing will be conducted without a
jury.'4' The court cannot "substitute its judgment for that of the agency as to
the weight of the evidence on questions of fact, except where otherwise
authorized by statute. The court may affirm the agency action or remand the
case to the agency for the taking of additional testimony and evidence or for
further proceedings. The court may reverse or modify the decision or grant
other appropriate relief from the agency action... including declaratory relief
.... "I2 Nevertheless, the agency's decision is to be upheld unless it is
"unreasonable, arbitrary, or capricious."4 3

An example of a state court judicial review decision in Alabama is
Alabama MedicaidAgency v. Primo, where the state supreme court affirmed
the trial court's reversal of an administrative agency decision which had

133. ALA. CODE § 41-22-20(a) (1999).
134. Id.
135. Id. § 41-22-20(c).
136. Id.
137. id. § 41-22-20(d).
138. Id. § 41-22-20(g).
139. Id. § 41-22o20(i).
140. Id.
141. Id. § 41-22-200).
142. ld. § 41-22-20(k).
143. Duncan v. State Dep't of Human Res., 627 So.2d 427 (Ala. Civ. App. 1993). See also

Chevron v. Natural Res. Def. Council, 467 U.S. 837, 842-45 (1984) (The Chevron test is known as the
'reasonableness" or "strong deference test" and takes a two-step approach: (1) Is the statute clear, or is it
ambiguous leaving room for interpretation; (2) If the agency had discretion or room to interpret, was the
interpretation reasonable).
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denied Medicaid to a recipient.'" In this particular case, the state court in
Alabama had use of its administrative procedures act which allowed for state
court judicial review of human services final administrative decisions. 4

In Louisiana, the Department of Health and Human Resources provides
a system of hearings for programs under the Social Security Act, including
Title XIX (Medicaid) and those under the Food Stamp Act.'" Once an
applicant or recipient has exhausted her administrative remedies, she may,
within thirty days of notification of the agency decision, request a rehearing
and obtain judicial review.147 The petitioner may file either in the Nineteenth
Judicial District Court or in the district court of the petitioner's domicile.14,

If the petitioner happens to file in an improper venue, the case will be
transferred to the district court of the petitioner's domicile. 49 All other
judicial review proceedings will follow the Administrative Procedure Act.'
An example of a state court judicial review decision in Louisiana is
Brandenburg v. Office of the Secretary, Department of Health and Hospitals,
where the state court sustained the trial court's upholding of a final
administrative decision denying spend-down Medicaid.'5 '

In California, an applicant or recipient of public benefits who is
dissatisfied with a department decision has an opportunity for a fair hearing
before an administrative law judge or agency department director. 52 Then,
within thirty days of the fair hearing decision, the department director may
accept the decision, order an additional hearing, or decide the matter itself
with or without additional evidence.' Once the hearing or rehearing decision
has been made, the applicant or recipient has up to one year from the time of
notice of the department director's final decision to file a petition for judicial
review in the state's superior court." This review of the entire proceedings
will be an exclusive remedy available to the applicant or recipient, including
reasonable attorney's fees and other costs, if the decision is favorable.5

144. Alabama v. Primo, 579 So.2d 1355 (Ala. Civ. App. 1991).
145. ALA. CODE § 41-22-2(a) (1999).
146. LA. REV. STAT. ANN. § 46:107(A)(1) (West 1999).
147. Id. § 46:107(A)(3), (C).
148. Id. § 46:107(C).
149. Id.
150. Id. § 46:107(D). See also 5 U.S.C. § 702 (1996) (Judicial Review under the APA).
151. Brandenburg v. Office of the Secretary, 716 So.2d 100 (La. App. 1998).
152. CAL. WELF. & INST. CODE § 10950 (West Supp. 2000).
153. Id. § 10959.
154. Id. § 10962.
155. Id.
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VIII. CONCLUSION

A. Extending Judicial Review to Public Benefits Applicants and Recipients
is Fundamentally Fair

Unlike the positive approaches of Alabama, Louisiana, and California,
the Texas statutes actively negate state court judicial review of human
services final administrative decisions. 5 6 With state court judicial review of
TDHS decisions, public benefit recipients would receive the same due process
protection afforded to most other Texans who are adversely affected by state
agency decisions. For example, a utility company seeking a rate increase may
appeal the Public Utility Commission's decision to the Travis County District
Court; a farmer dissatisfied with brucellosis compensation can go to court to
challenge the Texas Department of Agriculture's decision; and an insurance
agent can go to court to appeal the Texas Department of Insurance's decision
to revoke his license. 57

Public benefit recipients, specifically those who are poor and elderly, are
the group directly affected by the Texas Legislature's actions not permitting
judicial review.' These are the individuals who most need judicial review.
Ironically, Medicaid providers such as hospitals and nursing homes, day care
proprietors, and foster homes may appeal TDHS decisions, but the poor
elderly person in a nursing home or the needy family whose very subsistence
is at stake is denied state court judicial reviewm  If applicants and recipients
of worker's compensation, unemployment compensation claimants, and
Social Security recipients have the right to judicial review,"6 then it is fair to
extend that right to the most needy in the state.

B. Judicial Review Will Provide Policy Guidance, Enhance Fair Hearing
Procedures, and Bring Additional Appropriate Revenue to Texas

Judicial review will make TDHS' decisions more defensible, whether
there are approvals or denials of benefits. Enactment ofjudicial review will
assure TDHS' decisions will receive reasonable deference when challenged. 61

156. See TEX. GOV'T. CODE ANN. § 2001.223 (Vernon Supp. 2000).
157. TEX.GOVTCODEANN. § 2001.171 (Vernon 1999).
158. Id. § 2001.223 (Vernon Supp. 2000).
159. Id. Those who have endorsed eliminating this gap in justice include the State Bar of Texas,

Texas Chapter of the National Academy of Elder Law Attorneys, Texas Chapter of Advocates for Nursing
Home Reform, Texas Advocates for Nursing Home Residents, and The Disability Policy Consortium.

160. TEx. GOV'T CODE ANN. § 2001.171 (Vernon 2000); 42 U.S.C. § 405(g) (2000); 42 U.S.C. §
1395cc(h)(1) (2000).

161. See generally Chevron U.S.A., Inc. v. Natural Res. Def. Council, 467 U.S. 837 (1984). Cf.
Brown v. Gardner, 513 U.S. 115, 122 (1994) (where regulations promulgated by the Veteran's
Administration were not entitled to deference by the reviewing court because they had not been subject
to judicial review. In Brown, the Court noted that the VA's request for deference suffers from the "factual
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The costs ofjudicial review for TDHS will be minimal due to the likely small
number of cases that will be appealed." In most states, the annual percentage
of public benefits cases submitted for judicial review is less than two
percent.'6 3 Limited legal services resources coupled with the need for each
legal aid program to carefully select every case and use its funds effectively
are natural cost limiting factors.

Texas will benefit from the additional federal dollars the applicants will
receive-Medicaid and food stamps-when public benefits applicants and
recipients are successful in their appeals. When assistance is provided as a
result of state court judicial review, this also means that the assistance had
been wrongfully denied, and this is assistance due to be provided by law.
Applying the Mathews v. Eldridge balancing test, the benefits gained with
more procedure would outweigh the cost to the Texas government.

embarrassment that Congress established no judicial review for VA decisions until 1988 .... *).
162. See TEXAS LEGAL SERVICES CEnTER, upra note 5 at 2. In Alabama, for example, judicial

review was requested in no more than five percent of cases.
163. Id. Most of these appeals are brought by legal services attorneys.

20011


